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SUPREME COURT OF THE UNITED STATES

Allotment  of  Justi ces

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz.:

For the District of Columbia Circuit, Warren  E. 
Burge r , Chief Justice.

For the First Circuit, William  J. Brennan , Jr ., 
Associate Justice.

For the Second Circuit, Thurgood  Marsh all , 
Associate Justice.

For the Third Circuit, Will iam  J. Brennan , Jr ., 
Associate Justice.

For the Fourth Circuit, Warren  E. Burger , Chief 
Justice.

For the Fifth Circuit, Lewi s  F. Powell , Jr ., Associate 
Justice.

For the Sixth Circuit, Potte r  Stewart , Associate 
Justice.

For the Seventh Circuit, William  H. Rehnquis t , 
Associate Justice.

For the Eighth Circuit, Harry  A. Blackmun , 
Associate Justice.

For the Ninth Circuit, William  0. Douglas , Associate 
Justice.

For the Tenth Circuit, Byron  R. White , Associate 
Justice.

January 7, 1972.

(For next previous allotment, see 403 U. S., p. iv.) 
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Section 13 of the Longshoremen’s and Harbor Workers’ Compensation 
Act provides that the right to compensation for disability under 
the Act shall be barred unless a claim therefor is filed within one 
year after the injury. Section 22 provides that, upon his 
own initiative or upon the application of any party in interest, on 
the ground of a change ih conditions or because of a mistake in 
his determination of fact, the Deputy Commissioner of the Bureau 
of Employees’ Compensation (the agency charged with administer-
ing the Act) may, “at any time prior to one year after the date 
of the last payment of compensation, whether or not a compen-
sation order has been issued, or at any time prior to one year 
after the rejection of a claim,” review a compensation case and 
issue a “new compensation order” which may terminate, continue, 
reinstate, increase, or decrease such compensation, or award com-
pensation. A claimant, who was injured in 1960 while working 
for petitioner employer, filed a claim for total permanent disability 
within § 13’s one-year statute of limitations. Petitioner insurance 
carrier, in advance of an award by the Deputy Commissioner, 
first paid the weekly amount for total disability though denying

1
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the extent of disability, but in 1965 filed notice that it was con-
testing the extent of disability and was reducing the weekly 
compensation to the amount for 50% temporary disability, and 
in 1968 stopped payment of compensation after reaching the 
maximum of its liability for any condition other than permanent 
disability or death. In 1970, two years after his last receipt of a 
voluntary compensation payment, the claimant requested a hear-
ing on his claim for permanent disability, this being the first 
requested action to adjudicate the merits of the claim by either 
him or the carrier in the 10 years following the fifing of the claim, 
and no order or award having been entered during this period. 
Respondent Deputy Commissioner then entered an award for 
permanent total disability, and petitioners brought suit to enjoin 
its enforcement. The District Court held that § 22 barred the 
claim, but the Court of Appeals reversed. Held: While the lan-
guage of § 22 is ambiguous, the section’s legislative history, in-
cluding the history of the amendment inserting the phrase 
“whether or not a compensation order has been issued,” shows 
that the section’s one-year time limit was meant to apply only 
to the Deputy Commissioner’s power to modify previously en-
tered orders, and that therefore the section does not bar consider-
ation of a claim timely filed under § 13, which has not been the 
subject of prior action by the Deputy Commissioner, and with 
respect to which the Deputy Commissioner took no action until 
more than one year after the claimant’s last receipt of a voluntary 
compensation payment. Taken in its historical and statutory 
context, the phrase “whether or not a compensation order has 
been issued” is properly interpreted to mean merely that the 
one-year time limit imposed on the Deputy Commissioner’s power 
to modify existing orders runs from the date of final payment of 
compensation even if the order sought to be modified is actually 
entered only after such date. Pp. 6-12.

163 U. S. App. D. C. 147, 500 F. 2d 815, affirmed.

Reh nq ui st , J., delivered the opinion for a unanimous Court.

John C. Duncan III argued the cause and filed a brief 
for petitioners.

Frank H. Easterbrook argued the cause for respondent 
Walter pro hac vice. With him on the brief were Solid-
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tor General Bork and Marshall H. Harris. Jefferson de 
R. Capps filed a brief for respondent Jones.

Mr . Justic e Rehnquist  delivered the opinion of the 
Court.

Section 13 of the Longshoremen’s and Harbor Workers’ 
Compensation Act, 44 Stat. 1432, 33 U. S. C. § 913, pro-
vided: “The right to compensation for disability under 
this chapter shall be barred unless a claim therefor is filed 
within one year after the injury.” We must decide in 
this case whether § 22 of the same Act, as amended, 33 
U. S. C. § 922, bars consideration of a claim timely filed 
under § 13, which has not been the subject of an order by 
the deputy commissioner within one year after the ces-
sation of voluntary compensation payments.

Petitioners in the instant case are Intercounty Con-
struction Corp., an employer, and Hartford Acci-
dent and Indemnity Co., its insurance carrier. Re-
spondents are Noah C. A. Walter, a deputy commis-
sioner of the Bureau of Employees’ Compensation which 
was charged with administration of the Act,1 and Mary 
Jones, an intervenor below who is the personal repre-
sentative of Charles Jones, an employee claimant under 
the Act. Claimant was injured in 1960 while working 
for the employer in the District of Columbia.2 Shortly 
thereafter, well within the one-year statute of limitations 
established by § 13 of the Act,3 he filed a claim for total 

1 In 1972, this responsibility was transferred to the Office of 
Workmen’s Compensation Programs of the Department of Labor. 
See 20 CFR §§701.101-701.103 (1973).

2 The District of Columbia Workmen’s Compensation Act in-
corporates by reference the Longshoremen’s and Harbor Workers’ 
Compensation Act, 33 U. S. C. § 901 et seq. as amended. See D. C. 
Code Ann. § 36-501 (1973).

3 Section 13 of the Act, 33 U. S. C. §913, provided in part: 
“The right to compensation for disability under this chapter shall 
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permanent disability with the Bureau of Employees’ 
Compensation. The insurance carrier, admitting claim-
ant’s injury in the course of employment while denying 
permanent disability to the extent stated in the claim, 
filed notice that it had begun payment of $54 per week, 
the amount payable for total disability, in advance of an 
award by the deputy commissioner.4

In 1965, the carrier filed notice that it was contro-
verting the pending claim on the ground, inter alia, of 
extent of disability and that it was reducing claimant’s 
weekly compensation to $27 per week, the rate for 50% 
temporary disability. In 1966 a claims examiner from 
the Bureau held a hearing on the pending claim for total 
permanent disability benefits but the hearing was ad-
journed without action on the claim. On January 23, 
1968, the carrier stopped payment of compensation to 
the claimant since its payments to claimant totaled 
$17,280, its maximum liability under the Act at the time 
for any condition other than permanent total disability

be barred unless a claim therefor is filed within one year after the 
injury . . . except that if payment of compensation has been made 
without an award on account of such injury ... a claim may be 
filed within one year after the date of the last payment. . . .”

Section 12 of the Act, 33 U. S. C. § 912 (1970 ed. and Supp. Ill), 
requires the employee to give notice of injury unless the employer 
has actual notice of the injury.

4 Since the Act requires the employer to begin making the pay-
ments called for by the Act within 14 days after receiving notice of 
injury without awaiting resolution of the compensation claim and 
permits withholding of payments only to the extent of any dispute, 
voluntary payment in advance of an actual order is common under 
the Act. See § 14 of the Act, 33 U. S. C. § 914 (1970 ed. and Supp. 
III). Either party may obtain resolution of a pending claim by 
request under § 19 (c) of the Act, 33 U. S. C. § 919 (c), but in prac-
tice many pending claims are amicably settled through voluntary 
payments without the necessity of a formal order by the deputy 
commissioner.
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or death. On February 11, 1970, two years after his 
last receipt of a voluntary payment of compensation from 
the carrier, claimant requested a hearing on his previ-
ously filed claim for total permanent disability. Al-
though the claim had been pending since its timely filing 
in 1960, neither the carrier nor the claimant had re-
quested action by the Bureau in the intervening 10 years 
to adjudicate its merits and no order or award had been 
entered during this period resolving it.5

Deputy Commissioner Walter, reversing his own initial 
determination that the claim was time barred under § 22 
of the Act, concluded that § 22 was not applicable to this 
claim and entered an order awarding claimant compensa-
tion for permanent total disability. Petitioners then 
brought this suit under 33 U. S. C. § 921 (b) against 
respondent Walter to enjoin enforcement of the award. 
The United States District Court for the District of Co-
lumbia granted summary judgment for the petitioners, 
holding that § 22 of the Act barred the claim.6 On ap-
peal, the United States Court of Appeals for the District 
of Columbia Circuit reversed, holding that § 22 of the 
Act, applicable only to the power of the deputy commis-
sioner to modify prior orders, erected no barrier to con-
sideration of claims which had not been the subject of a 
prior order by the deputy commissioner.7

Because of the conflict between the holding of the 
Court of Appeals in this case and that of the United 
States Court of Appeals for the Fifth Circuit in Strachan 
Shipping Co. v. Hollis, 460 F. 2d 1108, cert, denied sub 
nom. Lewis v. Strachan Shipping Co., 4Q9 U. S. 887 
(1972), we granted certiorari. 419 U. S. 1119 (1975).

5 See n. 4, supra.
6 The decision of the District Court is unreported.
7 The decision of the Court of Appeals is reported at 163 U. S. 

App. D. C. 147, 500 F. 2d 815 (1974).
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Section 22 of the Act, as amended, provides:
“Modification of awards

“Upon his own initiative, or upon the application 
of any party in interest, on the ground of a change 
in conditions or because of a mistake in a determi-
nation of fact by the deputy commissioner, the dep-
uty commissioner may, at any time prior to one 
year after the date of the last payment of compen-
sation, whether or not a compensation order has 
been issued, or at any time prior to one year after 
the rejection of a claim, review a compensation case 
in accordance with the procedure prescribed in 
respect of claims in section 919 of this title, and in 
accordance with such section issue a new compen-
sation order which may terminate, continue, rein-
state, increase, or decrease such compensation, or 
award compensation. Such new order shall not 
affect any compensation previously paid, except that 
an award increasing the compensation rate may be 
made effective from the date of the injury, and if 
any part of the compensation due or to become due 
is unpaid, an award decreasing the compensation 
rate may be made effective from the date of the 
injury, and any payment made prior thereto in ex-
cess of such decreased rate shall be deducted from 
any unpaid compensation, in such manner and by 
such method as may be determined by the deputy 
commissioner with the approval of the Secretary.”

Petitioners urge, and the Fifth Circuit in Strachan 
Shipping Co. held, that this provision superimposes on 
the express statute of limitations contained in § 13 of the 
Act, providing a time period for the filing of claims, 
an additional limitations period requiring action by the 
deputy commissioner on pending claims within one year 
after the date of the last voluntary payment of compen-
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sation where such payments have been made. In their 
view, since no action was taken on the pending claim in the 
instant case until more than one year after the claimant’s 
last receipt of a voluntary compensation payment, the 
claim was time barred under § 22.

In contrast, respondents argue, and the Court of Ap-
peals for the District of Columbia Circuit held, that § 22 
is applicable only to the power of the deputy commis-
sioner to modify prior orders and awards issued by him. 
In their view, it has no application to timely filed claims 
on which no prior action has been taken by the deputy 
commissioner. In this case they say that since the 
timely filed and still-pending 1960 claim had never been 
the subject of action by the Deputy Commissioner prior 
to the order here in issue, § 22 has no application to it.

We agree with the Court of Appeals for the District 
of Columbia Circuit that § 22 speaks ambiguously to the 
question before us. The statutory references to “new 
order,” “new compensation order,” and “the rejection of 
a claim,” and the limitation of the granted authority to 
“a change in conditions or because of a mistake in a de-
termination of fact by the deputy commissioner” sup-
port an interpretation of the section’s one-year time 
limit as applicable only to the power of the deputy com-
missioner to modify previously entered orders. Such an 
interpretation would make the section inapplicable to 
the authority of the deputy commissioner to enter an 
initial order with respect to a claim timely filed. On the 
other hand, the language “whether or not a compensation 
order has been issued” points to the applicability of the 
section’s one-year time limit to all previously filed claims, 
even though not the subject of any prior order by the 
deputy commissioner. Strachan Shipping Co. v. Hollis, 
460 F. 2d, at 1116. This phrase might also merely mean, 
when read in context, that the time limit established by 
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this provision, applicable only to the modification of 
previously entered orders, runs from the date of the last 
voluntary payment even though the order sought to be 
modified is entered after receipt of the last voluntary pay-
ment. 163 U. S. App. D. C., at 150, 500 F. 2d, at 818; 
Strachan Shipping Co. n . Hollis, supra, at 1117 (Ainsworth, 
J., dissenting). These conflicting indicia are not com-
pletely reconcilable if the language in the statute is con-
sidered alone, and so we must resort to the legislative 
history of the provision.

Section 22 was first enacted as part of the original 
Longshoremen’s and Harbor Workers’ Compensation Act 
in 1927. 44 Stat. 1424—1446. As petitioners concede, 
the provision as originally drafted applied only to the 
modification of orders previously entered by the deputy 
commissioner:

“modi fic ation  of  awards
“Sec . 22. Upon his own initiative, or upon appli-

cation of any party in interest, on the ground of a 
change in conditions, the deputy commissioner may 
at any time during the term of an award and after 
the compensation order in respect of such award has 
become final, review such order in accordance with 
the procedure prescribed in respect of claims in sec-
tion 19, and in accordance with such section issue a 
new compensation order which may terminate, con-
tinue, increase, or decrease such compensation. 
Such new order shall not affect any compensation 
paid under authority of the prior order.” Id., at 
1437.

As originally adopted, § 22 provided power to the 
deputy commissioner to modify a prior order only “dur-
ing the term of an award” and the provision was con-
strued to constrict the power to modify a previous order 
to the period of payments pursuant to an award. Cf.
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F. Jarka Co. v. Monahan, 29 F. 2d 741, 742 (Mass. 
1928). The United States Employees’ Compensation 
Commission (USECC), then charged with the adminis-
tration of the Act, repeatedly recommended that § 22 be 
amended to allow continuing review of previously 
entered orders. 14th Ann. Rep. USECC 75 (1930) ; 15th 
Ann. Rep. USECC 77 (1931); 16th Ann. Rep. USECC 
49 (1932); 17th Ann. Rep. USECC 18 (1933). See 
Banks v. Chicago Grain Trimmers, 390 U. S. 459, 463- 
465 (1968). In none of the annual reports of the 
USECC is there any indication that amendment of this 
provision was sought for any purpose other than broad-
ening the length of time during which the deputy com-
missioner could exercise his power to modify previously 
entered orders.

In 1934 Congress responded by amending this pro-
vision to read:

“modifi cation  of  compe nsati on  cas es
“Sec . 22. Upon his own initiative, or upon the 

application of any party in interest, on the ground 
of a change in conditions or because of a mistake in 
a determination of fact by the deputy commissioner, 
the deputy commissioner may, at any time prior to 
one year after the date of the last payment of com-
pensation, whether or not a compensation order has 
been issued, review a compensation case in accord-
ance with the procedure prescribed in respect of 
claims in section 19, and in accordance with such 
section issue a new compensation order which may 
terminate, continue, reinstate, increase, or decrease 
such compensation. Such new order shall not affect 
any compensation previously paid, except that an 
award increasing the compensation rate may be 
made effective from the date of the injury, and if 
any part of the compensation due or to become due 
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is unpaid, an award decreasing the compensation 
rate may be made effective from the date of the 
injury, and any payment made prior thereto in ex-
cess of such decreased rate shall be deducted from 
any unpaid compensation, in such manner and by 
such method as may be determined by the deputy 
commissioner with the approval of the commission.” 
48 Stat. 807.

This amendment inserted the phrase “whether or not 
a compensation order has been issued,” the phrase upon 
which the petitioners’ statutory claim rests, and they 
naturally urge that it was intended to apply the one-year 
time limit of § 22, formerly applicable only to the mod-
ification of previously entered orders, to all pending 
claims. But the legislative history does not bear out 
petitioners’ contention.

The committee reports of both Houses of Congress 
accompanying this change explain it in the following 
language:

“[This bill] amends section 22 of the existing act 
so as to broaden the grounds on which a deputy 
commissioner can modify an award and also while 
strictly limiting the period, extends the time within 
which such modification may be made. . . .

“The amendment is in line with the recommenda-
tion of the [USECC] except that it limits to 1 year 
after the date of the last payment of compensation 
the time during which such modification may be 
made.” S. Rep. No. 588, 73d Cong., 2d Sess., 3—4 
(1934); H. R. Rep. No. 1244, 73d Cong., 2d Sess., 4 
(1934).

As we similarly stated in Banks v. Chicago Grain Trim-
mers, supra, at 464: “The purpose of this amendment was 
to ‘broaden the grounds on which a deputy commissioner 
can modify an award.’ ” See, e. g., O’Keeffe v. Aerojet-
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General Shipyards, 404 U. S. 254, 255-256 (1971). 
There is no indication that Congress sought by this 
amendment to superimpose a new statute of limitations, 
in addition to the required period for filing provided by 
§ 13, on all claims filed under the Act upon which pay-
ments are made. Taken in historical and statutory con-
text, the phrase “whether or not a compensation order 
has been issued” is properly interpreted to mean merely 
that the one-year time limit imposed on the power of 
the deputy commissioner to modify existing orders runs 
from the date of final payment of compensation even if 
the order sought to be modified is actually entered only 
after such date.

Section 22 was amended in 1938 to read as it presently 
does. 52 Stat. 1167. The chief change was permitting the 
deputy commissioner to review a case “at any time prior 
to one year after the rejection of a claim.” Such amend-
ment would have been largely superfluous if Congress 
in 1934 had already extended this provision to cover 
claims whether or not previously disposed of by the 
deputy commissioner. And in fact the legislative his-
tory surrounding the 1938 amendment reveals a clear 
congressional understanding that § 22 applied only to 
modification of prior orders of the deputy commissioner. 
Thus, for example, the House Report accompanying the 
1938 amendment stated that “(t]he purpose of this 
amendment is to extend to such cases the same provisions 
which now apply in connection with other cases finally 
acted upon by the deputy commissioner.” H. R. Rep. 
No. 1945, 75th Cong., 3d Sess., 9 (1938). (Emphasis 
added.) See also H. R. Rep. No. 1807, 74th Cong., 1st 
Sess., 5 (1935) ; S. Rep. No. 1199, 74th Cong., 1st Sess., 4 
(1935); H. R. Rep. No. 2237, 74th Cong., 2d Sess., 5 
(1936); S. Rep. No. 1988, 75th Cong., 3d Sess., 8-9 
( 1938). Regulations issued under the Act by the USECC, 
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contemporaneously with passage of the 1938 amend-
ment, reflect an administrative understanding that 
§ 22 governed “application [s] to the deputy commis-
sioner for review of a compensation case for modification 
of an award.” 20 CFR § 31.15 (1938); 20 CFR § 31.16 
(1949).

The Fifth Circuit in Strachan Shipping Co. n . Hollis, 
supra, indicated its belief that the absence of a procedure 
for orderly conclusion of compensation cases was incom-
patible with a scheme of cooperation and voluntary pay-
ments by employers and insurers envisaged by the Act. 
460 F. 2d, at 1116. The court below disagreed, indicating 
its belief that the present procedures giving a carrier the 
right to compel the deputy commissioner to adjudicate 
claims eliminate any unfairness which might result from 
the absence of a fixed conclusion to such cases. 163 
U. S. App. D. C., at 152, 500 F. 2d, at 820. Cf. 33 
U. S. C. § 919 (c); 5 U. S. C. § 706 (1); Atlantic & Gulf 
Stevedores, Inc. v. Donovan, 274 F. 2d 794 (CA5 1960). 
Whatever the merits of a fixed period for resolution of 
pending compensation claims not previously the subject 
of an order, Congress did not in § 22 establish such a 
period. The decision of the United States Court of Ap-
peals for the District of Columbia Circuit is therefore

Affirmed.
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UNITED STATES v. LOUISIANA et  al . (LOUISI-
ANA BOUNDARY CASE)

No. 9, Orig. Decided March 17, 1975—Decree entered March 17, 
1975—Supplemental decree entered June 16, 1975

Decree reported: 420 U. S. 529.

SUPPLEMENTAL DECREE

On March 17, 1975, this Court overruled the excep-
tions of the United States and the State of Louisiana to 
the Report and recommendations of the Special Master, 
accepted the Report of the Special Master and directed 
the parties “to prepare and file a decree for entry by this 
Court, establishing ‘a baseline along the entire coast of 
the State of Louisiana from which the extent of the terri-
torial waters under the jurisdiction of the State of Loui-
siana pursuant to the Submerged Lands Act can be meas-
ured.’ ” 420 U. S. 529, 530. The parties have agreed on 
a proposed decree establishing the coastline (baseline) of 
Louisiana in accordance with the Court’s decision of 
March 17, 1975. That baseline is described in Exhibit A 
below. Accordingly, the joint motion for entry of sup-
plemental decree is granted.

It  Is  Ordere d , Adjud ged , and  Decreed  :
1. As against the defendant State of Louisiana and all 

persons claiming under it, the United States has exclu-
sive rights to explore the area of the Continental Shelf 
lying more than three geographical miles seaward of the 
line described in Exhibit A hereof, and to exploit the 
natural resources of said area and the State of Louisiana 
is not entitled to any interest in such lands, minerals, 
and resources, and said State, its privies, assigns, lessees, 
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and other persons claiming under it are hereby enjoined 
from interfering with the rights of the United States in 
such lands, minerals and resources.

2. All sums now held impounded by the United States 
under the Interim Agreement of October 12, 1956, as 
amended, and derived from leases of lands lying wholly 
within the area referred to in paragraph 1 hereof are 
hereby released to the United States absolutely, and in 
accordance with the terms of the Interim Agreement, as 
amended, and the United States is hereby relieved of any 
obligation under said Agreement to impound any sums 
hereafter received by it from leases of lands lying wholly 
within said area.

3. As against the plaintiff United States and all 
persons claiming under it, the State of Louisiana has 
exclusive rights to explore the area lying within three 
geographical miles seaward of its coastline described 
in Exhibit A hereof, and to exploit the natural resources 
of said area, with the exceptions provided by Section 5 
of the Submerged Lands Act, 67 Stat. 32, 43 U. S. C. 
§ 1313. The United States is not entitled to any interest 
in such lands, minerals, and resources and said United 
States, its privies, assigns, lessees and other persons 
claiming under it are hereby enjoined from interfering 
with the rights of the State of Louisiana in such lands, 
minerals and resources.

4. All sums now held impounded by the State of 
Louisiana under the Interim Agreement of October 12, 
1956, as amended, derived from leases of lands lying 
wholly within the area referred to in paragraph 3 hereof 
are hereby released to Louisiana in accordance with the 
Interim Agreement of 1956, as amended, and Louisiana 
is hereby relieved of any obligation under said Agree-
ment to impound any sums hereafter received by it from 
leases of lands lying wholly within said area.
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5. Within 90 days after the entry of the Decree—
(a) The State of Louisiana shall pay to the United 

States or other persons entitled thereto under the In-
terim Agreement of October 12, 1956, as amended, all 
sums, if any, now held impounded by the State of Loui-
siana under said Agreement, derived from or attributable 
to the lands, minerals or resources described in para-
graph 1 hereof;

(b) The United States shall pay to the State of Loui-
siana or other persons entitled thereto under the Interim 
Agreement, as amended, all sums, if any, now held im-
pounded by the United States under said Agreement, 
derived from or attributable to the lands, minerals or 
resources described in paragraph 3 hereof;

(c) Failure of either party to agree on correctness of 
the sums due the other shall in no way be reason to 
retard payment of sums which are admittedly due by 
the paying party’s own calculations.

6. Within 60 days after the entry of this Decree—
(a) The State of Louisiana shall render to the United 

States and file with the Court a true, full, accurate and 
appropriate account of any and all other sums of money 
derived by the State of Louisiana since June 5, 1950, 
either by sale, leasing, licensing, exploitation or other-
wise from or on account of any of the lands, minerals 
or resources described in paragraph 1 hereof;

(b) The United States shall render to the State of 
Louisiana and file with the Court a true, full, accurate 
and appropriate account of any and all other sums of 
money derived by the United States either by sale, leas-
ing, licensing, exploitation or otherwise from or on 
account of the lands, minerals or resources described in 
paragraph 3 hereof;

(c) Within 60 days after receiving the account pro-
vided for by paragraph 6 (a) or 6 (b) hereof, a party
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may serve on the other and file with the Court its objec-
tions thereto. Thereafter either party may file such 
motion or motions at such time as may be appropriate 
to have the account settled in conjunction with the 
issues concerning the areas still in dispute. If neither 
party files such an objection within 60 days, then each 
party shall forthwith pay to any third person any 
amount shown by such accounts to be payable by it to 
such person, and the party whose obligation to the other 
party is shown by such accounts to be greater shall 
forthwith pay to the other party the net balance so 
shown to be due. If objections are filed but any undis-
puted net balance is shown which will be due from 
one party to the other party or to any third person 
regardless of what may be the ultimate ruling on the 
objections, the party so shown to be under any such 
obligation shall forthwith pay each such undisputed 
balance to the other party or other person so shown 
to be entitled thereto. The payments directed by para-
graphs 5 (a) and 5 (b) hereof shall be made irrespec-
tive of the accountings provided for by paragraphs 6 (a) 
and 6 (b).

7. All sums heretofore impounded pursuant to the 
Interim Agreement of 1956, as amended, shall be fully 
accounted for and paid within the 90 days provided in 
paragraph 5, except as to split leases that accounting 
and payment may be deferred on royalty revenue from 
(a) non-unitized wells with completion points at uniden-
tified locations or locations controverted by the parties; 
and (b) units partially shoreward of the three-mile 
boundary as to which there is no present agreement that 
participation is on a surface acreage basis.

Funds from split leases not accounted for and paid 
pursuant to the preceding sentence shall be the sub-
ject of the accounting to follow the next decree of this
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Court in this case, unless the parties agree on a prior 
distribution.

Except as provided above for accountings and payment, 
pending further order of the Court, leases of land lying 
partly within three miles of the line described in para-
graph 9 hereof shall be in no way affected by anything 
contained in this Decree. *

8. The parties may by agreement modify the time for 
accounting and payment in whole or part as the progress 
of technical work may indicate is necessary. It is 
understood that the parties may be unable to agree on 
whether offsets are permitted or whether interest may 
be due on funds impounded pursuant to the Interim 
Agreement of October 12, 1956, or upon calculations 
or audits, and these issues, as well as others not ex-
pressly treated herein, shall in no way be affected by 
this Decree.

9. The coastline or baseline referred to in paragraphs 1 
and 3, supra, is described by coordinates in the Louisiana 
plane coordinate system, south zone, as set forth in 
Exhibit A, appended to this Decree. This coastline 
supersedes all prior coastline descriptions of former 
decrees in this case and is the past and present coast-
line and shall constitute the coastline as of the date of 
the final decree in this case.

10. Notwithstanding the provisions of paragraph 9, for 
limited time periods relevant to this Decree, certain of the 
points or lines contained in the above baseline descrip-
tion were not part of the Louisiana coastline, and for 
other periods additional points or lines must be added 
to that coastline. These variations are described in 
Exhibit B, which for the sectors and times given, 
describes portions of the baseline. Otherwise, the Loui-
siana coastline is to be taken as the same as the present 
coastline for all relevant times and purposes.
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11. The parties are directed to establish lines three 
geographical miles seaward of the coastlines described 
in Exhibits A and B to be employed in accountings and 
submitted in the proposed final decree hereafter, delimit-
ing the seaward limit of the State of Louisiana’s rights 
under the Submerged Lands Act.

The parties aj;e directed to prepare a final decree for 
entry by this Court in the near future resolving the 
additional issues required to be dealt with that this 
litigation may be terminated, to include, but not neces-
sarily be limited to, matters related to unresolved issues, 
if any, concerning accountings and payments, offset 
claims, payments to others, ambulatory boundary com-
plexities or administrative problems.

12. The Court retains jurisdiction to entertain such 
further proceedings, enter such orders and issue such 
writs as may from time to time be deemed necessary 
or advisable to give proper force and effect to its pre-
vious orders or decrees herein or to this Decree or to 
effectuate the rights of the parties in the premises.

13. Nothing in this Decree or in the proceedings lead-
ing to it shall prejudice any rights, claims or defenses 
of the State of Louisiana as to its maritime lateral 
boundaries with the States of Mississippi and Texas, 
which boundaries are not at issue in this litigation. Nor 
shall the United States in any way be prejudiced hereby 
as to such matters. Nor shall anything in this Decree 
prejudice or modify the rights and obligations under any 
contracts or agreements, not inconsistent with this 
Decree, between the parties or between a party and a 
third party, especially, but not limited to, the Interim 
Agreement of October 12, 1956, as amended, which 
Agreement remains in effect except as explicitly modified 
hereby.
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EXHIBIT A

A LINE FROM___________________________ 2752565 568525
THROUGH_______________________________ 2775787 513796
THROUGH_______________________________ 2777512 513071
THROUGH_______________________________ 2779032 512013
THROUGH.______________________________ 2780766 510417
THROUGH_______________________________ 2782059 508914
THROUGH_______________________________ 2784689 505455
THROUGH_______________________________ 2788518 498898
THROUGH_______________________________ 2790051 496115
THROUGH_______________________________ 2791690 491970
THROUGH_______________________________ 2794789 481712
THROUGH_______________________________ 2796202 475864
THROUGH_______________________________ 2797209 468763
THROUGH_______________________________ 2797456 463898
THROUGH_______________________________ 2797455 458119
THROUGH_______________________________ 2797067 452190
THROUGH_______________________________ 2795853 442333
THROUGH_______________________________ 2794722 436006
THROUGH_______________________________ 2793260 430155
THROUGH_______________________________ 2790415 420878
THROUGH_______________________________ 2788165 414646
THROUGH_______________________________ 2786724 410834
THROUGH_______________________________ 2783250 403219
THROUGH_______________________________ 2779673 397140
THROUGH_______________________________ 2777922 394224
THROUGH_______________________________  2776487 392403
THROUGH_______________________________  2775343 391771
THROUGH_______________________________  2774819 390716
THROUGH_______________________________  2774670 390293
THROUGH_______________________________ 2773972 389724
THROUGH_______________________________ 2772541 387391
THROUGH_______________________________ 2770599 383887
THROUGH_______________________________ 2768775 381521
THROUGH_______________________________ 2768031 380244
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THROUGH_______________________________ 2767052 379676
THROUGH_______________________________ 2766408 378524
THROUGH_______________________________  2761138 371491
THROUGH_______________________________  2758093 367862
THROUGH_______________________________ 2757465 366796
THROUGH_______________________________  2755709 364596
THROUGH_______________________________  2755015 363480
THROUGH_______________________________ 2749221 357797
THROUGH_______________________________  2746309 355438

THROUGH_______________________________ 2744222 354125
THROUGH_______________________________ 2743352 353794
THROUGH_______________________________ 2742583 353754
THROUGH_______________________________ 2727653 334120
THROUGH_______________________________ 2726852 333103
THROUGH_______________________________ 2723975 330868
THROUGH_______________________________  2722321 329172
THROUGH_______________________________ 2720696 326779
THROUGH_______________________________ 2717012 320677
THROUGH_______________________________  2715236 318391
THROUGH_______________________________  2714633 317731
THROUGH_______________________________  2718324 316801
THROUGH_______________________________ 2711772 316107
THROUGH_______________________________  2710380 315995
THROUGH_______________________________ 2689683 308890
THROUGH_______________________________  2689514 307841
THROUGH_______________________________ 2688390 304545
THROUGH_______________________________ 2687610 301648
THROUGH_______________________________  2687014 300054
THROUGH_______________________________  2685058 297573
THROUGH_______________________________  2683264 296069
THROUGH_______________________________  2680880 294918
THROUGH_______________________________ 2678009 294303
TO-------------------------------------------------------------  2681915 257755

A POINT AT___________________________  2688235 252215
A POINT AT___________________________ 2689305 250395
A POINT AT___________________________ 2700735 234640
A POINT AT___________________________ 2701500 232820
A POINT AT___________________________ 2707635 223640
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X Y

A LINE FROM___________________________ 2709100 220995
TO________________________________________ 2734900 209275

A POINT AT_____________________________ 2737065 210155
A POINT AT_____________________________ 2738320 210230
A POINT AT_____________________________ 2738938 209975
A POINT AT_____________________________ 2750755 206535
A POINT AT_____________________________ 2755325 204680
A POINT AT_____________________________ 2755178 203815
A POINT AT_____________________________ 2754100 186915
A POINT AT_____________________________ 2754263 186316
A POINT AT_____________________________ 2753885 183460
A POINT AT_____________________________ 2752470 182170
A POINT AT_____________________________ 2751045 181305
A POINT AT_____________________________ 2750586 181270
A POINT AT_____________________________ 2736662 175902

A LINE FROM----------------------------------------- 2734720 174030
TO------------------------------------------------------------- 2733040 172295
A LINE FROM___________________________ 2728153 162005
TO------------------------------------------------------------- 2727215 156890
A POINT AT-------------------------------------------- 2726951 150846
A POINT AT-------------------------------------------- 2726105 148530
A POINT AT-------------------------------------------- 2724850 148150
A LINE FROM----------------------------------------- 2725550 153430
TO------------------------------------------------------------- 2724419 152060
A LINE FROM___________________________ 2724314 151595
THROUGH------------------------------------------------ 2702461 124148
TO------------------------------------------------------------- 2701735 123905
A POINT AT--------------------------------------------  2699435 118600
A POINT AT--------------------------------------------- 2699815 116800
A POINT AT_____________________________ 2699695 116700
A LINE FROM----------------------------------------- 2697850 117200
THROUGH----------------------------------------------- 2697510 117648
TO------------------------------------------------------------- 2697300 118500
A POINT AT-------------------------------------------- 2685325 133800
A LINE FROM----------------------------------------- 2682605 136895
THROUGH------------------------------------------------ 2678500 139250
TO------------------------------------------------------------- 2673482 141245
A LINE FROM___________________________ 2672315 141745
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THROUGH----------------------------------------------- 2644940 134910
THROUGH_______________________________ 2641835 129725
THROUGH_______________________________  2639545 126825
THROUGH_______________________________ 2638945 126780
THROUGH_______________________________ 2635800 123995
THROUGH----------------------------------------------- 2633755 121760
THROUGH----------------------------------------------- 2630660 116450
THROUGH_______________________________ 2628680 113190
THROUGH----------------------------------------------- 2625550 109560
THROUGH----------------------------------------------- 2624995 108700
THROUGH----------------------------------------------- 2624760 108445
THROUGH----------------------------------------------- 2624045 107660
THROUGH----------------------------------------------- 2621925 105355
THROUGH----------------------------------------------- 2620655 104065
THROUGH_______________________________ 2618380 102265

THROUGH_______________________________ 2615885 99131
THROUGH_______________________________ 2615196 98279
THROUGH----------------------------------------------- 2611843 94130
THROUGH_______________________________ 2610160 92050
THROUGH----- &__________________________ 2609785 91750
THROUGH_______________________________ 2609180 91445
THROUGH_______________________________ 2607290 93040
THROUGH_______________________________ 2607400 93175
THROUGH----------------------------------------------- 2607455 93710
THROUGH_______________________________ 2608665 95870
THROUGH----------------------------------------------- 2610650 98640
TO------------------------------------------------------------- 2614224 105206

A POINT AT_____________________________ 2614270 110615
A POINT AT_____________________________ 2614553 111404

A LINE FROM___________________________ 2615475 113900
THROUGH_______________________________ 2615450 157770
THROUGH_______________________________ 2615135 159890
THROUGH_______________________________ 2614790 160765
THROUGH_______________________________ 2614865 161005
THROUGH_______________________________ 2613550 164745
THROUGH_______________________________ 2613585 166700
THROUGH_______________________________ 2613485 167600
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X Y

THROUGH_______________________________ 2613960 170145
THROUGH__________  2614070 171910
TO__ _____________________________________ 2611490 176505

A POINT AT_____________________________ 2610755 176310

APOINTAT_____________________________ 2609880 177025

A LINE FROM___________________________ 2608270 178325
THROUGH_______________________________  2607710 178665
THROUGH_______________________________  2606370 180190
THROUGH_______________________________ 2605125 182710
TO________ ,_______________________________ 2605025 183315

A LINE FROM___________________________ 2604220 184790
THROUGH_______________________________ 2603355 186915
THROUGH_______________________________ 2602860 188615
THROUGH_______________________________ 2602425 189395
THROUGH_______________________________ 2601940 190595
THROUGH_______________________________ 2600780 192900
THROUGH_______________________________ 2598335 196450
THROUGH_______________________________  2594900 199935
THROUGH_______________________________ 2593875 201260
THROUGH_______________________________ 2593340 201660

THROUGH_______________________________ 2590100 203860
THROUGH_______________________________ 2589100 204125
TO________________________________________  2587400 205250

A LINE FROM___________________________ 2585000 206975
THROUGH_______________________________ 2583790 207010
THROUGH_______________________________ 2576450 210023
THROUGH_______________________________ 2576174 209790
THROUGH_______________________________ 2575992 210090
THROUGH----------------------------------------------- 2574890 210450
THROUGH_______________________________ 2574712 210767
THROUGH----------------------------------------------- 2571725 211744
THROUGH_______________________________ 2568736 212548
THROUGH_________________________________ 2566991 212986
TO------------------------------------------------------------- 2565940 212988
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X Y

A LINE EROM___________________________ 2563010 214045
THROUGH_______________________________  2562149 214046
THROUGH_______________________________  2561385 214258
TO________________________________________  2556172 215383

A LINE FROM___________________________ 2550402 216158
THROUGH_______________________________  2406890 189733
THROUGH..^____________________________  2398175 182359
THROUGH_______________________________  2393610 178130
THROUGH_______________________________  2385833 171938
THROUGH_______________________________  2381527 168671
THROUGH------------------------------------------------ 2376521 164696
TO_______________________________________  2374875 163200

A POINT AT_____________________________ 2376485 164409

A LINE FROM___________________________ 2374875 163200
THROUGH_______________________________  2373613 162597
THROUGH_______________________________  2369709 160120
TO------------------------------------------------------------- 2367695 158943

A LINE FROM----------------------------------------- 2366789 158537
THROUGH------------------------------------------------ 2365337 157918
TO------------------------------------------------------------- 2364392 157349

A LINE FROM----------------------------------------- 2362830 157339
TO------------------------------------------------------------- 2356733 154323

A LINE FROM----------------------------------------- 2354070 152599
TO------------------------------------------------------------- 2353875 152659

A LINE FROM----------------------------------------- 2347871 153564
THROUGH------------------------------------------------ 2342108 151526
TO------------------------------------------------------------- 2339651 150598

A LINE FROM------------------------------------------ 2337450 149987
THROUGH------------------------------------------------ 2335471 149301
THROUGH------------------------------------------------ 2327933 146251
THROUGH------------------------------------------------ 2322466 144396
TO------------------------------------------------------------- 2320164 143811
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X Y

A LINE FROM___________________________  2319608 143421
THROUGH_______________________________  2317663 142869
THROUGH_______________________________  2313902 141865
THROUGH_______________________________  2312204 141813
THROUGH_______________________________  2310546 141903
THROUGH_____ ....._____________________ 2308552 142401
THROUGH___________.______________ 2307414 143059
THROUGH_______ .________._____________  2306697 143789
THROUGH-.____ ____.......____________  2300326 139954
THROUGH________ ._____________________ 2298538 139073
THROUGH__ ___________________.________ 2296041 138519
THROUGH.._________.___________________  2295144 138550
THROUGH_______________________________  2294383 138846
THROUGH_______________________________  2293148 139498
THROUGH_______________________________  2291503 139861
THROUGH_______________________________  2286402 140499
THROUGH_______________________________  2281202 141484
THROUGH_______________________________  2274749 143161
THROUGH_______________________________  2270205 145091
THROUGH_______________________________  2264450 147674
THROUGH_______________________________  2260236 150105
THROUGH_______________________________  2256191 151946
THROUGH_______________________________  2254031 153153
THROUGH_______________________________  2253306 154102
THROUGH------------------------------------------------ 2222957 146695
THROUGH------------------------------------------------ 2221937 146004
THROUGH_______________________________  2219935 144971
THROUGH------------------------------------------------ 2218146 144160
THROUGH------------------------------------------------ 2215009 143380
THROUGH_______________________________  2207126 141266
THROUGH-------------------------------------   2198296 138515
THROUGH________________      2192330 136944
THROUGH------------------------------------------------ 2186596 135997
THROUGH------------------------------------------------ 2184788 135611
THROUGH-----------------------------------.----------- 2183331 135655
THROUGH----------------------------------------------  2182166 135368
THROUGH------------------------------------------------ 2180645 135457
THROUGH------------------------------------------------ 2179937 135695
THROUGH------------------------------------------------ 2170035 135500
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X Y

THROUGH_______________________________  2169680 135315
THROUGH_______________________________  2167836 134922
TO________________________________________ 2164477 134753

A LINE FROM___________________________ 2162430 135112
TO________________________________________ 2157920 135521

APOINTAT_____________________________ 2155349 135847

A LINE FROM___________________________ 2148929 136962
THROUGH_______________________________ 2147751 136599
THROUGH_______________________________ 2143589 136276
THROUGH_______________________________ 2139529 136276
TO________________________________________ 2138231 136387

A LINE FROM___________________________ 2134210 136726
THROUGH_______________________________ 2133089 136940
THROUGH_______________________________ 2128819 138694
THROUGH_______________________________ 2126697 139353
THROUGH_______________________________ 2122523 140238
THROUGH_______________________________ 2118829 141971
THROUGH_______________________________ 2118065 142532
THROUGH_______________________________ 2117317 143491
TO________________________________________ 2117632 143583

A POINT AT_____________________________ 2131078 175500
A POINT AT_____________________________ 2128430 178049
APOINTAT_____________________________ 2127239 179020
APOINTAT_____________________________  2124878 180545
A POINT AT_____________________________  2111697 183677
A POINT AT_____________________________ 2106412 183216
A LINE FROM___________________________ 2103313 183605

THROUGH_______________________________ 2102167 184610
THROUGH_______________________________ 2100222 185315
THROUGH_______________________________ 2099609 185125
THROUGH_______________________________ 2098954 185105
THROUGH_______________________________ 2087767 187497
THROUGH_______________________________ 2087027 187342
THROUGH_______________________________ 2086261 187177
TO------------------------------------------------------------- 2085370 187372
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X Y

A LINE FROM___________________________ 2077417 189409
THROUGH—_____________________________ 2076201 189799
TO________________________________________ 2075295 190530

APOINTAT_____________________________ 2071131 195080

A LINE FROM___________________________ 2062055 199555
THROUGH_______________________  2058700 200495
THROUGH_______________________________ 2057430 200980
THROUGH_______________________________ 2055610 201415
THROUGH_______________________________ 2054750 201215
THROUGH_______________________________ 2053190 201320
THROUGH________________________________ 2051090 201230
THROUGH_______________________________  2049230 201255
THROUGH_______________________________  2045960 201470
THROUGH_______________________________  2042475 201660
THROUGH_______________________________  2037075 203200
THROUGH—____________________________  2035775 203405
THROUGH_______________________________  2033385 204235
THROUGH_______________________________  2029630 205680
THROUGH_______________________________  2026640 206660
THROUGH_______________________________  2023042 208270
THROUGH_______________________________  2021155 208850
THROUGH_______________________________  2017453 210475
THROUGH_______________________________ 2016243 211245
THROUGH_______________________________ 2014384 213268
THROUGH_______________________________  2010960 216566
THROUGH_______________________________ 2008873 218388
THROUGH_______________________________ 2008058 219434
THROUGH_______________________________  2006991 221401
THROUGH_______________________________ 2006256 222432
THROUGH_______________________________  2004384 224474
THROUGH_______________________________ 2000030 228573
THROUGH_______________________________ 1998568 230370
THROUGH_______________________________ 1996506 233983
TO------------------------------------------------------------- 1995220 235805

A POINT AT_____________________________ 1987818 240892
A POINT AT_____________________________ 1987371 241272
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X Y

A LINE FROM___________________________ 1993420 241930
TO________________________________________ 1863474 298772

A POINT AT____________________________ 1933172 264238
A POINT AT____________________________ 1924399 268936
A POINT AT____________________________ 1914373 270380
A POINT AT-___________________________  1896827 275747
A POINT AT____________________________ 1882306 270590
A POINT AT____________________________ 1872418 277460
A POINT AT____________________________ 1843467 275912
A POINT AT____________________________ 1835344 270839
A POINT AT____________________________ 1834019 270301
A POINT AT____________________________ 1833527 271423
A POINT AT____________________________ 1820994 291804
A POINT AT____________________________ 1809845 296285
A POINT AT____________________________ 1791584 307545
A POINT AT____________________________ 1783067 321331
A POINT AT____________________________ 1782391 321876
A POINT AT____________________________ 1778769 324757

A LINE FROM___________________________ 1763190 333540
TO________________________________________ 1762420 333590

A POINT AT____________________________ 1758630 333490

A LINE FROM___________________________ 1755535 335045
THROUGH_______________________________  1748380 334810
THROUGH_______________________________  1743691 334373
THROUGH_______________________________  1738236 333686
THROUGH_______________________________ 1735850 333066
THROUGH_______________________________  1730831 330886
THROUGH___________-___________________  1726542 329268
THROUGH_______________________________  1724713 328326
THROUGH_______________________________  1722884 327774
THROUGH-,_____________________________  1721682 327214
THROUGH-,_____________________________ 1720140 326402
THROUGH_______________________________ 1717114 324303
THROUGH_______________________________ 1711532 320881
THROUGH_______________________________ 1709968 319818
THROUGH_______________________________ 1708756 318661
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X Y

THROUGH_______________________________  1706790 317870
THROUGH_______________________________ 1703080 316885
THROUGH_______________________________  1700680 316390
THROUGH_______________________________  1696359 315965
THROUGH_______________________________ 1692568 315990
THROUGH_______________________________  1689980 316170
THROUGH_______________________________  1687270 316510
THROUGH_______________________________  1678545 318408
THROUGH_______________   1675346 319196
THROUGH_______________________________  1671018 320396
THROUGH_______________________________ 1669012 321069
THROUGH_______________________________ 1667091 321595
THROUGH_______________________________  1665833 321916
THROUGH_______________________________  1663290 322457
THROUGH_______________________________ 1659960 323169
THROUGH_______________________________ 1658887 323134
THROUGH_______________________________ 1657050 323540
THROUGH_______________________________ 1655896 323305
THROUGH_____________________________— 1653430 323751
THROUGH_______________________________  1651294 324333
THROUGH_______________________________  1650220 324644
THROUGH_______________________________ 1649308 324684
THROUGH----------------------------------------------- 1648656 324985
THROUGH_______________________________ 1639027 326645
THROUGH_______________________________  1629147 327939
THROUGH_______________________________ 1622420 328555
THROUGH_______________________________  1617090 329300
THROUGH------------------------------------------------ 1616760 329510
THROUGH------------------------------------------------ 1613190 329780
THROUGH------------------------------------------------ 1609300 330480
THROUGH------------------------------------------------ 1608080 330835
THROUGH------------------------------------------------ 1605965 331030
THROUGH------------------------------------------------ 1605565 331280
THROUGH---------------------------------------------------1603140 331540
THROUGH_________________________________ 1600765 332140
THROUGH---------------------------------------------------1599740 332390
THROUGH---------------------------------------------------1595210 333090
THROUGH--------------------------------------------------- 1594770 333270
THROUGH---------------------------------------------------1594075 333290
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X Y

THROUGH . .......................................—_________ 1593910 333645
THROUGH____________________________ 1593010 333520
THROUGH____________    1591685 333785
THROUGH_________________________________ 1589460 334525
THROUGH_________________________________1586780 335220
THROUGH_________________________________ 1581450 336800
THROUGH_________________________________ 1576170 338670
THROUGH_________________________________1571630 340335
THROUGH_________________________________1570480 340905
THROUGH_________________________________ 1567695 341990
THROUGH_________________________________ 1566890 342490
THROUGH_________________________________1566375 342810
THROUGH_________________________________ 1564160 343480
THROUGH_________________________________ 1562680 344195
THROUGH_________________________________1558720 345375
THROUGH_________________________________ 1555105 346865
THROUGH_________________________________1553840 347150
THROUGH_________________________________1551670 348170
THROUGH_________________________________ 1550645 349050
THROUGH_________________________________1546740 350600
THROUGH_________________________________ 1546195 350910
THROUGH_________________________________1539270 354040
THROUGH_________________________________ 1536505 355610
THROUGH______________________________ .*—.1536245 356080
THROUGH_________________________________ 1535690 356465
THROUGH_________________________________1532515 357575
THROUGH_________________________________1531970 858030
THROUGH_________________________________1531240 358190
THROUGH_________________________________1524550 361675
THROUGH_________________________________1513280 366930
THROUGH_________________________________ 1502470 372625
THROUGH_________________________________1496700 375770
THROUGH_________________________________1492040 378110
THROUGH_________________________________1489725 379370
THROUGH_________________________________1479730 384090
THROUGH_________________________________1471240 387390
THROUGH_________________________________ 1467685 388820
THROUGH_________________________________1460435 391260
THROUGH_________________________________ 1454105 393050
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X Y

THROUGH_________________________________ 1449935 394700
THROUGH_________________________________ 1444715 396930
THROUGH_________________________________ 1441485 398150
TO ________________________________________ 1436899 399820

A LINE FROM_____________________________ 1431526 400742
THROUGH_________________________________ 1431465 400740
TO -------------------------------------------------------------- 1429020 401485

A LINE FROM_____________________________ 1429035 401760
THROUGH_________________________________ 1425600 402610
THROUGH_________________________________ 1424630 403175
THROUGH_________________________________ 1416365 405700
THROUGH_________________________________ 1410175 407090
THROUGH_________________________________ 1402525 408365
THROUGH_________________________________ 1397220 408870
THROUGH_________________________________ 1392000 409180
THROUGH_________________________________ 1391954 409243
THROUGH_________________________________ 1386636 409216
THROUGH_________________________________ 1383990 409136
THROUGH_________________________________ 1380235 408500
THROUGH_________________________________ 1376515 407966
TO -------------------------------------------------------------- 1372945 406862

A LINE FROM_____________________________ 1363392 397870
TO ________________________________________ 1362416 397822

A LINE FROM_____________________________ 1354310 403875
THROUGH_________________________________ 1351162 404620
THROUGH_________________________________ 1341917 405967
THROUGH_________________________________ 1333745 406888
THROUGH_________________________________ 1328473 407126
THROUGH_________________________________ 1323205 407138
THROUGH_________________________________ 1317944 407045
THROUGH_________________________________ 1312617 406742
THROUGH_________________________________ 1307312 406260
THROUGH_________________________________ 1296747 405049
THROUGH_________________________________ 129141.3 404205
THROUGH_________________________________ 1286154 403467
THROUGH_________________________________ 1280760 402836
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X Y

THROUGH_________________________________ 1275467 402375
THROUGH_________________________________ 1264910 401500
THROUGH_________________________________ 1259600 400971
THROUGH_________________________________ 1254211 400226
THROUGH_________________________________ 1248971 399421
THROUGH_________________________________ 1243670 398400
THROUGH_________________________________ 1240260 397840
THROUGH_________________ 1235668 396741
THROUGH_______________________________ 1233256 395989
THROUGH_______________________________ 1228846 394497
THROUGH_______________________________  1228772 894775
THROUGH_______________________________ 1226444 393922
THROUGH_______________________________ 1225768 393281
THROUGH_______________________________ 1225421 393370
THROUGH_______________________________ 1219698 390746
THROUGH_______________________________ 1219065 390227
THROUGH_______________________________ 1217536 389445
THROUGH_______________________________ 1217089 389513
THROUGH_______________________________ 1216582 389216
TO——_________________________________  1215615 388263

A LINE FROM___________________________ 1206795 378672
THROUGH-______________________________  1209227 364245
TO_____________________________ „__________ 1208456 363990
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EXHIBIT B

From January 1961 to December 1969, the baseline in 
the East Bay vicinity from point X=2699435, Y=118600 
to point X=2644940, Y= 134910 deviates from the pres-
ent baseline and may be described as follows:
A point at..................................................... X=2699$15 Y=116800
A point at..................................................... X=2699695 Y=116700
A line from................................................... X=2697850 Y=117200
Through .............................................. X=2697510 Y=117648
To ................................................................. X=2697300 Y=118500
A line from................................................... X=2687638 Y=130705
Through ....................................................... X=2685250 Y=131590
Through ....................................................... X=2684417 Y= 131957
Through ....................................................... X=2683850 Y=132390
Through ....................................................... X=2682580 Y=133325
Through ....................................................... X=2681624 Y=134128
Through ....................................................... X=2677650 Y= 138050
Through ....................................................... X=2644940 Y=134910

Prior to January 1961, the baseline in the East Bay
vicinity from point X—2699435, Y=118600 to point 
X=2644940, Y= 134910 deviates from the present base-
line and may be described as follows:
A point at..................................................... X=2699435 Y=118600
A line from................................................... X=2697850 Y=117200
Through ....................................................... X=2697510 Y=117648
To ................................................................. X=26973OO Y=118500
A line from................................................... X=2687638 Y=130705
Through ....................................................... X=2685250 Y=131590
Through ...........  X=2684417 Y=131957
Through ....................................................... X=2683850 Y=132390
Through ....................................................... X=2682580 Y=133325
Through ...................   X=2681624 Y=134128
Through ....................................................... X=2677650 Y=138050
Through ....................................................... X=2644940 Y=134910

Prior to December 6, 1969, the baseline in the Pass 
du Bois vicinity from point X=2615450, Y= 157770 to 
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point X=2613550, Y= 164745 deviates from the present 
baseline and may be described as follows:
A point at....................................................... X=2615151 Y=158006
A point at...................................................... X=2612771 Y=162310
A point at...................................................... X=2612120 Y=164U8

From November 19, 1959, to February 1, 1960, the
baseline in the Pass Tante Phine vicinity from point 
X=2606370, Y= 180190 to point X=2598335, Y= 196450 
deviates from the present baseline and may be described 
as follows:
A point at..................................................... X=2602000 Y=183535

From January 1, 1959, through March 31, 1959, and 
from March 1, 1964, through July 31, 1964, the baseline 
North of Pass Tante Phine from point X=2605025, 
Y=183315 to point X=2600780, Y=192900 deviates 
from the present baseline and may be described as 
follows:
A point at..................................................... X=2602763 Y=186885

Mr . Justic e Douglas  and Mr . Justice  Marsha ll  
took no part in the consideration or decision of this 
motion.
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Syllabus

ROGERS v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 73-6336. Argued April 14, 1975—Decided June 17, 1975

Two hours after retiring for deliberation in petitioner’s trial 
for having allegedly violated 18 U. S. C. § 871 (a) by threat-
ening the life of the President, the jury by note asked the trial 
judge whether he would accept a verdict of “Guilty as charged with 
extreme mercy of the Court.” The judge through the marshal 
answered affirmatively without notifying petitioner or his counsel. 
Five minutes later the jury returned a verdict of guilty with the 
indicated recommendation, which was upheld on appeal. Held: 
“[T]he orderly conduct of a trial by jury, essential to the proper 
protection of the right to be heard, entitles the parties ... to be 
present in person or by counsel at all proceedings from the time 
the jury is impaneled until it is discharged after rendering the 
verdict,” Fillippon n . Albion Vein Slate Co., 250 U. S. 76, 81, and, 
as Shields n . United States, 273 U. S. 583, and Fed. Rule Crim. 
Proc. 43 make clear, a criminal defendant has the right to be 
present “at every stage of the trial including the impaneling of 
the jury and the return of the verdict.” Although a violation of 
Rule 43 may in some circumstances be harmless error, that con-
clusion cannot be reached in this case. At the very least, the 
trial court should have reminded the jury that its recommenda-
tion would not in any way be binding and should have admonished 
the jury to reach its verdict without regard to what sentence 
might be imposed. In the circumstances of this case, the trial 
court’s errors were such as to warrant this Court’s taking cog-
nizance of them regardless of petitioner’s failure to raise the 
issue in the Court of Appeals or in this Court. Pp. 38-41.

488 F. 2d 512, reversed and remanded.

Bur ge r , C. J., delivered the opinion for a unanimous Court. 
Mar sha ll , J., filed a concurring opinion, in which Dou gl as , J., 
joined, post, p. 41.

Ralph, W. Parnell, Jr., by appointment of the Court, 
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420 U. S. 943, argued the cause and filed briefs for 
petitioner.

Allan A. Tuttle argued the cause for the United States. 
On the brief were Solicitor General Bork, Acting Assist-
ant Attorney General Keeney, Deputy Solicitor General 
Randolph, William L. Patton, and Marshall Tamor 
Golding*

Mr . Chief  Justic e Burger  delivered the opinion of 
the Court.

Petitioner was convicted by a jury on five counts of 
an indictment charging him with knowingly and will-
fully making oral threats “to take the life of or to inflict 
bodily harm upon the President of the United States,” 
in violation of 18 U. S. C. § 871 (a). The Court of Ap-
peals affirmed, 488 F. 2d 512 (CA5 1974), and we granted 
certiorari to resolve an apparent conflict among the 
Courts of Appeals concerning the elements of the offense 
proscribed by §871 (a). 419 U. S. 824 (1974). After 
full briefing and argument, however, we find it unneces-
sary to reach that question, since certain circumstances 
of petitioner’s trial satisfy us that the conviction must be 
reversed.

The record reveals that the jury retired for deliberation 
at 3 p. m. on the second day of petitioner’s trial. Ap-
proximately two hours later, at 4:55 p. m., the jury sent 
a note, signed by the foreman, to the trial judge, inquir-
ing whether the court would “accept the Verdict—‘Guilty 
as charged with extreme mercy of the Court.’ ” With-
out notifying petitioner or his counsel, the court in-
structed the marshal who delivered the note “to advise 
the jury that the Court’s answer was in the affirmative.”

*Osmond K. Fraenkel and Melvin L. Wulf filed a brief for the 
American Civil Liberties Union as amicus curiae urging reversal.
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Five minutes later, at 5 p. m., the jury returned, and the 
record contains the following account of the acceptance 
of its verdict:

“THE COURT: We understand from a note you 
sent to the Court the verdict finds him guilty on all 
five counts but that you wish to recommend extreme 
mercy; is that correct?

“THE FOREMAN: Yes, Your Honor.
“THE COURT: Will you please poll the jury. 

(Whereupon the jury was polled and all jurors an-
swered in the affirmative.)

“THE COURT: Let the verdict be entered as the 
judgment of the Court. Certainly the Court will 
take into consideration your recommendation of 
mercy, but before we can act upon the case, we will 
have the Probation Officer make a pre-sentence in-
vestigation report. We do not know whether the 
man has a prior criminal record or not and we will 
certainly take into account what you have recom-
mended.” 2 Tr. 192-193.1

1 Petitioner was originally sentenced to five years’ imprisonment 
on each count, subject to the early parole eligibility provisions of 
18 U. S. C. §4208 (a)(2), to be followed by five years’ supervised 
probation on the condition that he join Alcoholics Anonymous. 
The sentence on the last four counts was to run concurrently and 
to be suspended during good behavior. Of. United States v. 
Davidson, 367 F. 2d 60, 63 (CA6 1966). It appears from the record 
that the District Judge sought to use the confinement to afford 
petitioner an opportunity to be cured of his alcoholism.

At the suggestion of the Court of Appeals, petitioner moved for, 
and the Government did not oppose, “a reduction of the stringent 
sentences imposed in the District Court” under Fed. Rule Crim. 
Proc. 35. The motion was granted, and petitioner’s sentence was 
reduced to three years’ imprisonment on each count. Petitioner 
was released from confinement on December 24, 1974. He remains 
subject to five years’ supervised probation. After argument we 
were advised by the Solicitor General that on April 7, 1975, peti-
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Generally, a recommendation of leniency made by a 
jury without statutory authorization does not affect the 
validity of the verdict and may be disregarded by the 
sentencing judge. See Cook n . United States, 379 F. 2d 
966, 970 (CA5 1967), and cases cited. However, in 
Cook, the Court of Appeals held that an exception to 
this general rule, requiring further inquiry by the trial 
court, arises where the circumstances of the recommen-
dation cast doubt upon the unqualified nature of the 
verdict. Assuming the validity of the exception, we 
need not decide whether either the factual differences 
between the recommendation in Cook and that in the 
instant case, or petitioner’s failure to request further 
inquiry prior to the recording of the verdict, see Fed. 
Rule Crim. Proc. 31 (d), would suffice to distinguish the 
cases for purposes of appropriate appellate relief. See 
8 J. Moore, Federal Practice fl 31.07 (2d ed. 1975). We 
deal here not merely with a potential defect in the 
verdict.

In Fillippon v. Albion Vein Slate Co., 250 U. S. 76 
(1919), the Court observed “that the orderly conduct 
of a trial by jury, essential to the proper protection 
of the right to be heard, entitles the parties who attend 
for the purpose to be present in person or by counsel at 
all proceedings from the time the jury is impaneled until 
it is discharged after rendering the verdict.” Id., 
at 81. In applying that principle, the Court held that 
the trial judge in a civil case had “erred in giving a sup-
plementary instruction to the jury in the absence of the 
parties and without affording them an opportunity either 
to be present or to make timely objection to the instruc-
tion.” Ibid.

tioner was arrested on a mandatory release violation warrant (18 
U. S. C. § 4164) and was incarcerated pending a revocation hearing.
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In Shields v. United States, 273 U. S. 583 (1927), the 
Court had occasion to consider the implications of the 
“orderly conduct of a trial by jury” in a criminal case. 
The trial judge had replied to a written communication 
from the jury, indicating its inability to agree as to the 
guilt or innocence of the defendant, by sending a written 
direction that it must find the defendant “guilty or not 
guilty.” The communications were not made in open 
court while the defendant and his counsel were present 
nor were they advised of them. The jury thereupon 
found Shields guilty of one count with a recommendation 
of mercy. This Court held that a previous request by 
counsel for Shields and the Government that the trial 
judge hold the jury in deliberation until they had agreed 
upon a verdict “did not justify exception to the rule of 
orderly conduct of jury trial entitling the defendant, 
especially in a criminal case, to be present from the time 
the jury is impaneled until its discharge after rendering 
the verdict.” Id., at 588-589.

As in Shields, the communication from the jury in this 
case was tantamount to a request for further instruc-
tions. However, we need not look solely to our prior 
decisions for guidance as to the appropriate procedure 
in such a situation. Federal Rule Crim. Proc. 43 guar-
antees to a defendant in a criminal trial the right to be 
present “at every stage of the trial including the impan-
eling of the jury and the return of the verdict.” Cases 
interpreting the Rule make it clear, if our decisions prior 
to the promulgation of the Rule left any doubt, that the 
jury’s message should have been answered in open court 
and that petitioner’s counsel should have been given an 
opportunity to be heard before the trial judge responded. 
See, e. g., United States v. Schor, 418 F. 2d 26, 29-30 
(CA2 1969) ; United States v. Glick, 463 F. 2d 491, 493 
(CA2 1972).
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Although a violation of Rule 43 may in some circum-
stances be harmless error, see Fed. Rule Crim. Proc. 
52 (a); United States N. Schor, supra, the nature of the 
information conveyed to the jury, in addition to the 
manner in which it was conveyed, does not permit that 
conclusion in this case. The trial judge should not have 
confined his response to the jury’s inquiry to an indica-
tion of willingness to accept a verdict with a recommen-
dation of “extreme mercy.” At the very least, the court 
should have reminded the jury that the recommenda-
tion would not be binding in any way. But see United 
States v. Davidson, 367 F. 2d 60 (CA6 1966).2 In addi-
tion, the response should have included the admonition 
that the jury had no sentencing function and should 
reach its verdict without regard to what sentence might 
be imposed. See United States v. Louie Gim Hall, 245 
F. 2d 338 (CA2 1957); United States n . Glick, supra, at 
494. Cf. United States v. Patrick, 161 U. S. App. D. C. 
231,494 F. 2d 1150 (1974).

The fact that the jury, which had been deliberating 
for almost two hours without reaching a verdict, re-
turned a verdict of “guilty with extreme mercy” within 
five minutes “after being told unconditionally and un-
equivocally that it could recommend leniency,” United 
States v. Glick, supra, at 495, strongly suggests that the 
trial judge’s response may have induced unanimity by 
giving members of the jury who had previously hesitated 
about reaching a guilty verdict the impression that the 
recommendation might be an acceptable compromise. 
We acknowledge that the comments of the trial judge

2 As in Davidson, 367 F. 2d, at 63, the trial court’s response was 
inconsistent with the instruction in the general charge that “punish-
ment ... is a matter exclusively within the province of the Court 
and is not to be considered by the jury in arriving at an impartial 
verdict. . . .” 2 Tr. 190.
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upon receiving the verdict may be said to have put peti-
tioner’s counsel on notice that the jury had communi-
cated with the court, but the only indication that the 
court had unilaterally communicated with the jury comes 
from the note itself, which the court correctly ordered 
to be filed in the record, with a notation as to the time 
of receipt and the court’s response. It appears, how-
ever, that petitioner’s counsel was not aware of the 
court’s communication until after we granted the peti-
tion for certiorari. In such circumstances, and particu-
larly in light of the difficult task of the factfinder in a 
prosecution under § 871 (a), see Watts v. United States, 
394 U. S. 705 (1969), we conclude that the combined 
effect of the District Court’s errors was so fraught with 
potential prejudice as to require us to notice them not-
withstanding petitioner’s failure to raise the issue in the 
Court of Appeals or in this Court. Silber v. United 
States, 370 U. S. 717 (1962); Brotherhood of Carpenters 
N. United States, 330 U. S. 395, 411-412 (1947). Cf. 
United States v. Davidson, 367 F. 2d, at 63.

The judgment of the Court of Appeals is accordingly 
reversed, and the case is remanded for further proceed-
ings consistent with this opinion.

Reversed and remanded.

Mr . Justice  Mars hall , with whom Mr . Justice  
Douglas  joins, concurring.

George Rogers, a 34-year-old unemployed carpenter 
with a 10-year history of alcoholism, wandered into 
the coffee shop of a Holiday Inn in Shreveport, La., 
early one morning, behaving in a loud and obstreperous 
manner. He accosted several customers and waitresses, 
telling them, among other things, that he was Jesus 
Christ and that he was opposed to President Nixon’s 
visiting China because the Chinese had a bomb that only
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he knew about, which might be used against the people 
of this country. In the course of his various outbursts, 
Rogers announced that he was going to go to Washing-
ton to “whip Nixon’s ass,” or to “kill him in order to 
save the United States.”

The local police were soon called to remove Rogers 
from the Holiday Inn. When the arresting officer ar-
rived, he asked Rogers whether he had threatened the 
President. Rogers replied that he didn’t like the idea 
of the President’s going to China and making friends 
with the Chinese, our enemies. He told the officer, “I’m 
going to Washington and I’m going to beat his ass off. 
Better yet, I will go kill him.” Rogers added that he 
intended to “walk” to Washington because he didn’t 
like cars. Rogers was not charged with any state-law 
crimes, but the police reported the incident to a local 
Secret Service agent, who subsequently had petitioner 
arrested on a federal warrant.

This sad set of circumstances resulted in a five-count 
indictment under the “threats against the President” 
statute, 18 U. S. C. § 871 (a). After a jury trial, peti-
tioner was convicted under that statute and sentenced 
to five years’ imprisonment, to be followed by five years 
of supervised probation. The Court of Appeals for the 
Fifth Circuit affirmed petitioner’s conviction in a brief 
per curiam opinion, holding that the District Court had 
properly instructed the jury under § 871, and that the 
evidence against petitioner was sufficient to sustain a 
conviction under that statute as properly construed.

After we granted certiorari, and after the petitioners 
brief was filed here, the Solicitor General confessed error, 
but on a point that had not been raised either here, in the 
Court of Appeals, or at trial. The Court today seizes on 
that point to reverse the conviction, leaving unresolved 
the issue that we granted certiorari to consider. Al-
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though I do not disagree with the Court’s treatment of 
the question on which it bases its reversal today, I would 
reach the merits and reverse petitioner’s conviction on 
the grounds pressed in the Court of Appeals and in the 
petition for certiorari.

I
The District Court and the Court of Appeals adopted 

what has been termed the “objective” construction of 
the statute. This interpretation of § 871 originated with 
the early case of Ragansky v. United States, 253 F. 643 
(CA7 1918), and it has been adopted by a majority of 
the Courts of Appeals,1 even though this Court has ex-
pressed “grave doubts” as to its correctness. Watts v. 
United States, 394 U. S. 705, 707 (1969). As applied 
in Ragansky and later cases, this construction would 
support the conviction of anyone making a statement 
that would reasonably be understood as a threat, see 
Roy v. United States, 416 F. 2d 874, 877 (CA9 1969), as 
long as the defendant intended to make the statement 
and knew the meaning of the words used, see Ragansky v. 
United States, supra, at 645.

The District Court charged the jury in accord-
ance with the “objective construction.” The jury was 
instructed in effect that it was not required to find that 
the petitioner actually intended to kill or injure the 
President, or even that he made a statement that he 
thought might be taken as a serious threat. Instead, the 
jury was permitted to convict on a showing merely that 

1See United States v. Lincoln, 462 F. 2d 1368 (CA6), cert, denied, 
409 U. S. 952 (1972); United States v. Hart, 457 F. 2d 1087 (CAIO), 
cert, denied, 409 U. S. 861 (1972); United States v. Compton, 428 
F. 2d 18 (CA2 1970), cert, denied, 401 U. S. 1014 (1971); Roy v. 
United States, 416 F. 2d 874 (CA9 1969); Watts v. United States, 
131 U. S. App. D. C. 125, 402 F. 2d 676 (1968), rev’d on other 
grounds, 394 U. S. 705 (1969). Contra: United States v. PatUlo, 
438 F. 2d 13 (CA4 1971) (en banc).



44 OCTOBER TERM, 1974

Mar sha ll , J., concurring 422U.S.

a reasonable man in petitioner’s place would have fore-
seen that the statements he made would be understood 
as indicating a serious intention to commit the act.2 
In addition, the court charged that the jury could find 
petitioner guilty if his statements evinced “an apparent 
determination to carry out the threat.” 2 Tr. 177. In 
my view, this construction of § 871 is too broad.

In Watts, we observed that giving § 871 an expansive 
construction would create a substantial risk that crude, 
but constitutionally protected, speech might be crim-
inalized. The petitioner there had been convicted for 
telling a small group at a political rally: “If they ever 
make me carry a rifle the first man I want to get in 
my sights is L. B. J.” We held that the statement, even 
if “willfully and knowingly” made, was not a true 
“threat” but merely a form of political hyperbole. Ap-
plying the statute with an eye to the danger of encroach-
ing on constitutionally protected speech, we held that the 
comment in Watts fell outside the reach of the statute 
as a matter of law. Although the petitioner in the pres-
ent case was not at a political rally or engaged in formal 
political discussion, the same concern counsels against 
permitting the statute such a broad construction that 
there is a substantial risk of conviction for a merely crude 
or careless expression of political enmity.

II
Both the legislative history and the purposes of the 

statute are inconsistent with the “objective” construc-
tion of § 871 and suggest that a narrower view of the 
statute is proper.

2 The District Court drew its definitions of "knowingly,” and 
"willfully” from Kagansky v. United States, 253 F. 643 (CA7 1918), 
and supplemented that definition with language taken directly from 
Roy v. United States, supra.
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A
The statute was enacted in 1917 without extensive 

discussion. Only in the House debates is there any hint 
of the scope that the sponsors intended for the Act. 
When it was suggested that the word “willfully” be 
removed from the bill, Representative Volstead objected, 
stating that in his view, “[t]he word ‘willfully’ adds an 
intention to threaten, and distinguishes a case [in which 
the defendant does not intend to convey any threat].” 
Without the requirement of willfulness, he said, “a per-
son might send innocently, without any intention to con-
vey a threat at all, an instrument to a friend that 
contained a threat, and he would be guilty . . . .” 53 
Cong. Rec. 9378 (1916). Arguing—successfully, as it 
turned out—that the word “willfully” should be left in the 
statute, the Congressman emphasized the importance of 
the subjective intention to threaten:

“[I]f this statute is to be saved at all, it seems to 
me it must be upon the theory that the act is willful. 
There is not anything in the language outside of that 
word to convey the idea that a threat must be an 
intentional threat against the President. The word 
‘willful’ conveys, as ordinarily used, the idea of 
wrongful as well as intentional. That idea ought 
to be preserved so as not to make innocent acts 
punishable.” Id., at 9379.

Representative Webb, the only other Congressman to 
comment about this issue on the House floor, also under-
stood it to require specific intent. He read it at least 
as restrictively as did Representative Volstead:

“If you make it a mere technical offense, you do 
not give him much of a chance when he comes to 
answer before a court and jury. I do not think we 
ought to be too anxious to convict a man who does



46 OCTOBER TERM, 1974

Mar sha ll , J., concurring 422 U. S.

a thing thoughtlessly. I think it ought to be a will-
ful expression of an intent to carry out a threat 
against the Executive . . . .” Id., at 9378.3

The sponsors thus rather plainly intended the bill to 
require a showing that the defendant appreciated the 
threatening nature of his statement and intended at least 
to convey the impression that the threat was a serious 
one. The danger of making § 871 a mere “technical 
offense” or making “innocent acts punishable” was clear 
to the sponsors of the Act; their concerns should continue 
to inform the application of the statute today.

B
The Government argues that only the objective con-

struction of § 871 is consistent with the purposes the 
statute was intended to serve. In Watts, the Govern-
ment notes, we identified the interests advanced by the 
statute as being both “protecting the safety of [the] Chief 
Executive and . . . allowing him to perform his duties 
without interference from threats of physical violence.” 
394 U. S., at 707. I adhere to that statement of the 
purpose of the statute; I simply do not agree that the 
objective construction is the necessary or even the natural 
means of achieving that purpose.

Plainly, threats may be costly and dangerous to society 
in a variety of ways, even when their authors have no

3 Representative Webb may have intended an even narrower con-
struction of the statute, as he began his remarks by commenting, 
“I think it must be a willful intent to do serious injury to the 
President.” 53 Cong. Rec., at 9378. His subsequent comments made 
it somewhat unclear whether he meant that the threat must be 
accompanied by a present intention to injure the President, or 
simply that the threat must be intended to convey an apparent 
intention to do so. In any event, he clearly agreed with Represent-
ative Volstead that the statute was not to reach statements not 
intended to be threatening in character.
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intention whatever of carrying them out. Like a threat 
to blow up a building, a serious threat on the President’s 
life is enormously disruptive and involves substantial 
costs to the Government. A threat made with no pres-
ent intention of carrying it out may still restrict the 
President’s movements and require a reaction from those 
charged with protecting the President. Because § 871 
was intended to prevent not simply attempts on the 
President’s life, but also the harm associated with the 
threat itself, I believe that the statute should be con-
strued to proscribe all threats that the speaker intends 
to be interpreted as expressions of an intent to kill or 
injure the President. This construction requires proof 
that the defendant intended to make a threatening state-
ment, and that the statement he made was in fact threat-
ening in nature. Under the objective construction by 
contrast, the defendant is subject to prosecution for any 
statement that might reasonably be interpreted as a 
threat, regardless of the speaker’s intention. In es-
sence, the objective interpretation embodies a negligence 
standard, charging the defendant with responsibility for 
the effect of his statements on his listeners. We have 
long been reluctant to infer that a negligence standard 
was intended in criminal statutes, see Morissette v. 
United States, 342 U. S. 246 (1952); we should be par-
ticularly wary of adopting such a standard for a statute 
that regulates pure speech. See Abrams v. United States, 
250 U. S. 616, 626-627 (1919) (Holmes, J., dissenting).

If § 871 has any deterrent effect, that effect is likely 
to work only as to statements intended to convey a 
threat. Statements deemed threatening in nature only 
upon “objective” consideration will be deterred only if 
persons criticizing the President are careful to give a 
wide berth to any comment that might be construed as 
threatening in nature. And that degree of deterrence 
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would have substantial costs in discouraging the “unin-
hibited, robust, and wide-open” debate that the First 
Amendment is intended to protect. New York Times 
Co. v. Sullivan, 376 U. S. 254, 270 (1964).

I would therefore interpret § 871 to require proof 
that the speaker intended his statement to be taken 
as a threat, even if he had no intention of actually 
carrying it out. The proof of intention would, of course, 
almost certainly turn on the circumstances under which 
the statement was made: if a call were made to the 
White House threatening an attempt on the President’s 
life within an hour, for example, the caller might well 
be subject to punishment under the statute, even though 
he was calling from Los Angeles at the time and had 
neither the purpose nor the means to carry out the threat. 
But to permit the jury to convict on no more than a 
showing that a reasonably prudent man would expect 
his hearers to take his threat seriously is to impose an 
unduly stringent standard in this sensitive area.

Under the narrower construction of § 871, the jury 
in this case might well have acquitted, concluding that 
it was unlikely that Rogers actually intended or expected 
that his listeners would take his threat as a serious 
one. Because I think that the District Court’s miscon-
struction of the statute prejudiced petitioner in this case 
and may continue to do mischief in future prosecutions 
brought under § 871, I would reverse on this ground 
rather than on the Solicitor General’s confession of error.
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RONDEAU v. MOSINEE PAPER CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 74-415. Argued April 15, 1975—Decided June 17, 1975

Respondent corporation brought this action against petitioner to 
enjoin him from voting or pledging his stock in respondent and 
from acquiring additional shares, and to require him to divest 
himself of the stock that he already owned. Respondent 
claimed that the failure of petitioner, who had acquired more 
than 5% of respondent’s stock, to make timely disclosure as 
required by § 13 (d) of the Securities Exchange Act of 1934, as 
added by the Williams Act, was a scheme to defraud respondent 
and its stockholders. Petitioner, who had filed the disclosure 
schedule about three months after the statutory filing time, con-
tended that the Williams Act violation, which he readily con-
ceded, resulted from his lack of familiarity with the securities 
laws, and that neither respondent nor its shareholders had been 
harmed. The District Court granted petitioner’s motion for 
summary judgment, having found no material issues of fact re-
garding petitioner’s lack of willfulness in failing to make a timely 
filing and no basis in the record for disputing petitioner’s claim 
that he first considered the possibility of obtaining control of 
respondent sometime after he discovered his filing obligation. It 
concluded that respondent had suffered no cognizable harm from 
the late filing and that this was not an appropriate case in which 
to grant injunctive relief. The Court of Appeals reversed, con-
cluding that respondent was harmed by having been delayed in 
its efforts to respond to petitioner’s potential to obtain control 
of the company but that, in any event, respondent was not re-
quired to show irreparable harm as a prerequisite to obtaining 
permanent injunctive relief since, as the securities’ issuer, re-
spondent was in the best position to assure that § 13 (d)’s 
filing requirements were being timely and fully complied 
with. Held: A showing of irreparable harm, in accordance with 
traditional principles of equity, is necessary before a private liti-
gant can obtain injunctive relief based upon § 13 (d) of the 
Securities Exchange Act. Pp. 57-65.

(a) The Court of Appeals erred in concluding that respondent 
suffered “harm” because of petitioner’s technical default, since 
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petitioner has not attempted to obtain control of respondent, 
has now made proper disclosure, and has given no indication that 
he will not report any material changes in his disclosure schedule. 
Pp. 58-59.

(b) Persons who allegedly sold their stock to petitioner at 
unfairly depressed predisclosure prices have adequate remedies by 
an action for damages, and those who would not have invested, 
had they thought a takeover bid was imminent, are not threatened 
with injury. Pp. 59-60.

(c) The District Court was entirely correct in insisting that 
respondent satisfy the traditional prerequisites of extraordinary 
equitable relief by establishing irreparable harm, and its conclu-
sions that petitioner acted in good faith and promptly filed a 
disclosure schedule when he became aware of his obligation to do 
so support the exercise of that court’s sound judicial discretion 
to deny the application for an injunction, relief that is historically 
“designed to deter, not to punish.” Hecht Co. v. Bowles, 321 
U. S. 321, 329. Pp. 60-62.

(d) Respondent is not relieved of the burden of establishing 
those prerequisites simply because it is asserting a so-called im-
plied private right of action under § 13 (d). Pp. 62-65.

500 F. 2d 1011, reversed and remanded.

Bur ge r , C. J., delivered the opinion of the Court, in which 
Ste wa rt , Whi te , Bla ck mun , Pow el l , and Reh nq ui st , JJ., joined. 
Bre nn an , J., filed a dissenting opinion, in which Dou gl as , J., 
joined, post, p. 65. Mar shal l , J., dissented.

David E. Beckwith argued the cause for petitioner. 
With him on the briefs were Maurice J. McSweeney and 
Richard H. Porter.

Laurence C. Hammond, Jr., argued the cause for re-
spondent. With him on the brief was James A. Urdan.

Mr . Chief  Justic e Burger  delivered the opinion of 
the Court.

We granted certiorari in this case to determine 
whether a showing of irreparable harm is necessary for 
a private litigant to obtain injunctive relief in a suit
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under § 13 (d) of the Securities Exchange Act of 1934, 
48 Stat. 894, as added by § 2 of the Williams Act, 82 
Stat. 454, as amended, 84 Stat. 1497, 15 U. S. C. § 78m 
(d). 419 U. S. 1067 (1974). The Court of Appeals 
held that it was not. 500 F. 2d 1011 (CA7 1974). We 
reverse.

I
Respondent Mosinee Paper Corp, is a Wiscon-

sin company engaged in the manufacture and sale of 
paper, paper products, and plastics. Its principal place 
of business is located in Mosinee, Wis., and its only 
class of equity security is common stock which is regis-
tered under § 12 of the Securities Exchange Act of 1934, 
15 U. S. C. § 78Z. At all times relevant to this litiga-
tion there were slightly more than 800,000 shares of 
such stock outstanding.

In April 1971 petitioner Francis A. Rondeau, a Mosi-
nee businessman, began making large purchases of re-
spondent’s common stock in the over-the-counter mar-
ket. Some of the purchases were in his own name; 
others were in the name of businesses and a foundation 
known to be controlled by him. By May 17, 1971, peti-
tioner had acquired 40,413 shares of respondent’s stock, 
which constituted more than 5% of those outstanding. 
He was therefore required to comply with the disclosure 
provisions of the Williams Act,1 by filing a Schedule 13D 

1 The Williams Act added § 13 (d) to the Securities Exchange Act 
of 1934, which has been further amended to provide in relevant part:

(d)(1) Any person who, after acquiring directly or indirectly the 
beneficial ownership of any equity security of a class which is reg-
istered pursuant to section 781 of this title, or any equity security of 
an insurance company which would have been required to be so reg-
istered except for the exemption contained in section 781 (g) (2) (G) 
of this title, or any equity security issued by a closed-end investment 
company registered under the Investment Company Act of 1940, is 
directly or indirectly the beneficial owner of more than 5 per centum 
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with respondent and the Securities and Exchange Com-
mission within 10 days. That form would have dis-
closed, among other things, the number of shares bene-

of such class shall, within ten days after such acquisition, send to 
the issuer of the security at its principal executive office, by reg-
istered or certified mail, send to each exchange where the security 
is traded, and file with the Commission, a statement containing such 
of the following information, and such additional information, as the 
Commission may by rules and regulations prescribe as necessary 
or appropriate in the public interest or for the protection of 
investors—

“(A) the background and identity of all persons by whom or on 
whose behalf the purchases have been or are to be effected;

“(B) the source and amount of the funds or other consideration 
used or to be used in making the purchases, and if any part of the 
purchase price or proposed purchase price is represented or is to be 
represented by funds or other consideration borrowed or otherwise 
obtained for the purpose of acquiring, holding, or trading such 
security, a description of the transaction and the names of the 
parties thereto, except that where a source of funds is a loan made 
in the ordinary course of business by- a bank, as defined in section 
78c (a) (6) of this title, if the person filing such statement so requests, 
the name of the bank shall not be made available to the public;

“(C) if the purpose of the purchases or prospective purchases is 
to acquire control of the business of the issuer of the securities, any 
plans or proposals which such persons may have to liquidate such 
issuer, to sell its assets to or merge it with any other persons, or to 
make any other major change in its business or corporate structure;

“(D) the number of shares of such security which are benefi-
cially owned, and the number of shares concerning which there is a 
right to acquire, directly or indirectly, by (i) such person, and (ii) 
by each associate of such person, giving the name and address of 
each such associate; and

“(E) information as to any contracts, arrangements, or understand-
ings with any person with respect to any securities of the issuer, 
including but not limited to transfer of any of the securities, joint 
ventures, loan or option arrangements, puts or calls, guaranties of 
loans, guaranties against loss or guaranties of profits, division of 
losses or profits, or the giving or withholding of proxies, naming the 
persons with whom such contracts, arrangements, or understandings
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ficially owned by petitioner, the source of the funds used 
to purchase them, and petitioner’s purpose in making 
the purchases.

Petitioner did not file a Schedule 13D but continued 
to purchase substantial blocks of respondent’s stock. By 
July 30, 1971, he had acquired more than 60,000 shares. 
On that date the chairman of respondent’s board of di-
rectors informed him by letter that his activity had 
“given rise to numerous rumors” and “seems to have 
created some problems under the Federal Securities 
Laws . . . .” Upon receiving the letter petitioner im-
mediately stopped placing orders for respondent’s stock 
and consulted his attorney.2 On August 25, 1971, he 
filed a Schedule 13D which, in addition to the other 
required disclosures, described the “Purpose of Trans-
action” as follows:

“Francis A. Rondeau determined during early part 
of 1971 that the common stock of the Issuer [re-
spondent] was undervalued in the over-the-counter 
market and represented a good investment vehicle 
for future income and appreciation. Francis A. Ron-
deau and his associates presently propose to seek 
to acquire additional common stock of the Issuer in 
order to obtain effective control of the Issuer, but 
such investments as originally determined were and 
are not necessarily made with this objective in mind. 
Consideration is currently being given to making a

have been entered into, and giving the details thereof.” 82 Stat. 
454, as amended, 15 U. S. C. § 78m (d) (1).
The Commission requires the purpose of the transaction to be dis-
closed in every Schedule 13D, regardless of an intention to acquire 
control and make major changes in its structure. See 17 CFR 
§§240.13d-l, 240.13d-101 (1974).

2 Although some outstanding orders were filled after July 30, 
971, petitioner placed no new orders for respondent’s stock after 

that date.
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public cash tender offer to the shareholders of the 
Issuer at a price which will reflect current quoted 
prices for such stock with some premium added.”

Petitioner also stated that, in the event that he did ob-
tain control of respondent, he would consider making 
changes in management “in an effort to provide a Board 
of Directors which is more representative of all of the 
shareholders, particularly those outside of present man-
agement . . . .” One month later petitioner amended 
the form to reflect more accurately the allocation of 
shares between himself and his companies.

On August 27 respondent sent a letter to its share-
holders informing them of the disclosures in petitioner’s 
Schedule 13D.3 The letter stated that by his “tardy 
filing” petitioner had “withheld the information to which 
you [the shareholders] were entitled for more than two 
months, in violation of federal law.” In addition, while 
agreeing that “recent market prices have not reflected 
the real value of your Mosinee stock,” respondent’s man-
agement could “see little in Mr. Rondeau’s background 
that would qualify him to offer any meaningful guid-
ance to a Company in the highly technical and com-
petitive paper industry.”

Six days later respondent initiated this suit in the 
United States District Court for the Western District of 
Wisconsin. Its complaint named petitioner, his com-
panies, and two banks which had financed some of peti-
tioner’s purchases as defendants and alleged that they 
were engaged in a scheme to defraud respondent and its 
shareholders in violation of the securities laws. It alleged 
further that shareholders who had “sold shares without

3 Respondent simultaneously issued a press release containing the 
same information. Almost immediately the price of its stock jumped 
to $19—$21 per share. A few days later it dropped back to the pre-
vailing price of $12.50-$14 per share, where it remained.
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the information which defendants were required to dis-
close lacked information material to their decision 
whether to sell or hold,” and that respondent “was un-
able to communicate such information to its stockholders, 
and to take such actions as their interest required.” Re-
spondent prayed for an injunction prohibiting petitioner 
and his codefendants from voting or pledging their stock 
and from acquiring additional shares, requiring them to 
divest themselves of stock which they already owned, and 
for damages. A motion for a preliminary injunction was 
filed with the complaint but later withdrawn.

After three months of pretrial proceedings petitioner 
moved for summary judgment. He readily conceded 
that he had violated the Williams Act, but contended 
that the violation was due to a lack of familiarity with 
the securities laws and that neither respondent nor its 
shareholders had been harmed. The District Court 
agreed. It found no material issues of fact to exist re-
garding petitioner’s lack of willfulness in failing to timely 
file a Schedule 13D, concluding that he discovered his 
obligation to do so on July 30, 1971,4 and that there was 
no basis in the record for disputing his claim that he first 
considered the possibility of obtaining control of respond-
ent some time after that date. The District Court there-
fore held that petitioner and his codefendants “did not 
engage in intentional covert, and conspiratorial conduct 
in failing to timely file the 13D Schedule.” 5

4 The District Court pointed out that prior to December 10, 1970, 
a Schedule 13D was not required until a person’s holdings exceeded 
10% of a corporation’s outstanding equity securities, see Pub. L. 
91-567, 84 Stat. 1497, and credited petitioner’s testimony that 
he believed the 10% requirement was still in effect at the time he 
made his purchases. Indeed, the chairman of respondent’s board 
of directors was not familiar with the Williams Act’s filing require-
ment until shortly before he sent the July 30, 1971, letter.

5 The District Court also concluded that respondent’s manage-
ment was not unaware of petitioner’s activities with respect to its 
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Similarly, although accepting respondent’s contention 
that its management and shareholders suffered anxiety 
as a result of petitioner’s activities and that this anxiety 
was exacerbated by his failure to disclose his intentions 
until August 1971, the District Court concluded that 
similar anxiety “could be expected to accompany any 
change in management,” and was “a predictable conse-
quence of shareholder democracy.” It fell far short of 
the irreparable harm necessary to support an injunction 
and no other harm was revealed by the record; as 
amended, petitioner’s Schedule 13D disclosed all of the 
information to which respondent was entitled, and he 
had not proceeded with a tender offer. Moreover, in the 
view of the District Court even if a showing of irrepara-
ble harm were not required in all cases under the securi-
ties laws, petitioner’s lack of bad faith and the absence 
of damage to respondent made this “a particularly in-
appropriate occasion to fashion equitable relief . . . 
Thus, although petitioner had committed a technical vio-
lation of the Williams Act, the District Court held that 
respondent was entitled to no relief and entered summary 
judgment against it.6

The Court of Appeals reversed, with one judge dis-
senting. The majority stated that it was “giving effect” 
to the District Court’s findings regarding the circum-
stances of petitioner’s violation of the Williams Act,7 but

stock. It found that by July 1971, there was considerable “street 
talk” among brokers, bankers, and businessmen regarding his pur-
chases and that the chairman of respondent’s board had been moni-
toring them.

6 The District Court also dismissed respondent’s claims that peti-
tioner had violated other provisions of the securities laws. Review 
of these rulings was not sought in the Court of Appeals, and they 
are not now before us.

7 The Court of Appeals also agreed with the District Court that 
the disclosures in petitioner’s amended Schedule 13D were adequate.



RONDEAU v. MOSINEE PAPER CORP. 57

49 Opinion of the Court

concluded that those findings showed harm to respondent 
because it “was delayed in its efforts to make any neces-
sary response to” petitioner’s potential to take control of 
the company. In any event, the majority was of the 
view that respondent “need not show irreparable harm 
as a prerequisite to obtaining permanent injunctive relief 
in view of the fact that as issuer of the securities it is in 
the best position to assure that the filing requirements 
of the Williams Act are being timely and fully complied 
with and to obtain speedy and forceful remedial action 
when necessary.” 500 F. 2d, at 1016-1017. The 
Court of Appeals remanded the case to the District Court 
with instructions that it enjoin petitioner and his co-
defendants from further violations of the Williams Act 
and from voting the shares purchased between the due 
date of the Schedule 13D and the date of its filing for 
a period of five years. It considered “such an injunctive 
decree appropriate to neutralize [petitioner’s] violation 
of the Act and to deny him the benefit of his wrong-
doing.” Id., at 1017.

We granted certiorari to resolve an apparent conflict 
among the Courts of Appeals and because of the impor-
tance of the question presented to private actions under 
the federal securities laws. We disagree with the Court 
of Appeals’ conclusion that the traditional standards for 
extraordinary equitable relief do not apply in these cir-
cumstances, and reverse.

II
As in the District Court and the Court of Appeals, it 

is conceded here that petitioner’s delay in filing the 
Schedule 13D constituted a violation of the Williams Act. 
The narrow issue before us is whether this record sup-
ports the grant of injunctive relief, a remedy whose basis 
“in the federal courts has always been irreparable harm 
and inadequacy of legal remedies.” Beacon Theatres, 
Inc. v. Westover, 359 U. S. 500, 506-507 (1959).
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The Court of Appeals’ conclusion that respondent suf-
fered “harm” sufficient to require sterilization of peti-
tioner’s stock need not long detain us. The purpose of 
the Williams Act is to insure that public shareholders 
who are confronted by a cash tender offer for their stock 
will not be required to respond without adequate infor-
mation regarding the qualifications and intentions of the 
offering party.8 By requiring disclosure of information 
to the target corporation as well as the Securities and 
Exchange Commission, Congress intended to do no more 
than give incumbent management an opportunity to ex-
press and explain its position. The Congress expressly 
disclaimed an intention to provide a weapon for manage-
ment to discourage takeover bids or prevent large ac-
cumulations of stock which would create the potential 
for such attempts. Indeed, the Act’s draftsmen com-
mented upon the “extreme care” which was taken “to 
avoid tipping the balance of regulation either in favor

8 The Senate Report describes the dilemma facing such a share-
holder as follows:
“He has many alternatives. He can tender all of his shares im-
mediately and hope they are all purchased. However, if the offer 
is for less than all the outstanding shares, perhaps only a part of 
them will be taken. In these instances, he will remain a shareholder 
in the company, under a new management which he has helped to 
install without knowing whether it will be good or bad for the 
company.

“The shareholder, as another alternative, may wait to see if a 
better offer develops, but if he tenders late, he runs the risk that 
none of his shares will be taken. He may also sell his shares in the 
market or hold them and hope for the best. Without knowledge of 
who the bidder is and what he plans to do, the shareholder cannot 
reach an informed decision.” S. Rep. No. 550, 90th Cong., 1st Sess., 
2 (1967).

However, the Report also recognized “that takeover bids should 
not be discouraged because they serve a useful purpose in providing 
a check on entrenched but inefficient management.” Id., at 3.
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of management or in favor of the person making the 
takeover bid.” S. Rep. No. 550, 90th Cong., 1st Sess., 
3 (1967); H. R. Rep. No. 1711, 90th Cong., 2d Sess., 
4 (1968). See also Electronic Specialty Co. v. Inter-
national Controls Corp., 409 F. 2d 937, 947 (CA2 1969).

The short of the matter is that none of the evils to 
which the Williams Act was directed has occurred 
or is threatened in this case. Petitioner has not at-
tempted to obtain control of respondent, either by a cash 
tender offer or any other device. Moreover, he has now 
filed a proper Schedule 13D, and there has been no sug-
gestion that he will fail to comply with the Act’s require-
ment of reporting any material changes in the information 
contained therein.9 15 U. S. C. § 78m (d) (2); 17 CFR 
§ 240.13d-2 (1974). On this record there is no likelihood 
that respondent’s shareholders will be disadvantaged 
should petitioner make a tender offer, or that respondent 
will be unable to adequately place its case before them 
should a contest for control develop. Thus, the usual 
basis for injunctive relief, “that there exists some cogni-
zable danger of recurrent violation,” is not present here. 
United States v. W. T. Grant Co., 345 U. S. 629, 633 
(1953). See also Vicksburg Waterworks Co. v. Vicks-
burg, 185 U. S. 65, 82 (1902).

Nor are we impressed by respondent’s argument that 
an injunction is necessary to protect the interests of its 
shareholders who either sold their stock to petitioner at 
predisclosure prices or would not have invested had they 
known that a takeover bid was imminent. Brief for 

9 Because this case involves only the availability of injunctive 
relief to remedy a § 13 (d) violation following compliance with the 
reporting requirements, it does not require us to decide whether or 
under what circumstances a corporation could obtain a decree en-
joining a shareholder who is currently in violation of § 13 (d) from 
acquiring further shares, exercising voting rights, or launching a 
takeover bid, pending compliance with the reporting requirements.
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Respondent 13, 20-21. As observed, the principal 
object of the Williams Act is to solve the dilemma of 
shareholders desiring to respond to a cash tender offer, 
and it is not at all clear that the type of “harm” identi-
fied by respondent is redressable under its provisions. 
In any event, those persons who allegedly sold at an un-
fairly depressed price have an adequate remedy by way 
of an action for damages, thus negating the basis for 
equitable relief.10 See Youngstown Sheet & Tube Co. n . 
Sawyer, 343 U. S. 579, 595 (1952) (Frankfurter, J., con-
curring). Similarly, the fact that the second group of 
shareholders for whom respondent expresses concern have 
retained the benefits of their stock and the lack of an 
imminent contest for control make the possibility of dam-
age to them remote at best. See Truly v. Warner, 5 
How. 141, 142-143 (1847).

We turn, therefore, to the Court of Appeals’ conclusion 
that respondent’s claim was not to be judged according 
to traditional equitable principles, and that the bare 
fact that petitioner violated the Williams Act justified 
entry of an injunction against him. This position would 
seem to be foreclosed by Hecht Co. v. Bowles, 321 U. S. 
321 (1944). There, the administrator of the Emergency 
Price Control Act of 1942 brought suit to redress viola-
tions of that statute. The fact of the violations was 
admitted, but the District Court declined to enter an 
injunction because they were inadvertent and the defend-
ant had taken immediate steps to rectify them. This 
Court held that such an exercise of equitable discretion 
was proper despite § 205 (a) of the Act, 56 Stat. 23, 50

10 The Court was advised by respondent that such a suit is now 
pending in the District Court and class action certification has been 
sought. Although we intimate no views regarding the merits of that 
case, it provides a potential sanction for petitioner’s violation of 
the Williams Act.
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U. S. C. App. § 925 (a) (1940 ed., Supp. II), which pro-
vided that an injunction or other order “shall be 
granted” upon a showing of violation, observing:

“We are dealing here with the requirements of equity 
practice with a background of several hundred years 
of history. . . . The historic injunctive process was 
designed to deter, not to punish. The essence of 
equity jurisdiction has been the power of the Chan-
cellor to do equity and to mould each decree to the 
necessities of the particular case. Flexibility rather 
than rigidity has distinguished it. The qualities of 
mercy and practicality have made equity the instru-
ment for nice adjustment and reconciliation between 
the public interest and private needs as well as be-
tween competing private claims. We do not believe 
that such a major departure from that long tradition 
as is here proposed should be lightly implied.” 321 
U. S., at 329-330. (Emphasis added.)

This reasoning applies a fortiori to actions involving 
only “competing private claims,” and suggests that the 
District Court here was entirely correct in insisting that 
respondent satisfy the traditional prerequisites of extraor-
dinary equitable relief by establishing irreparable harm. 
Moreover, the District Judge’s conclusions that peti-
tioner acted in good faith and that he promptly filed a 
Schedule 13D when his attention was called to this obli-
gation 11 support the exercise of the court’s sound judicial 

11 In its brief on the merits respondent argues that “genuine issues 
of material fact exist as to the knowledge, motives, purposes and 
plans in [petitioner’s] rapid acquisition of” its stock and that, at 
the very least, the case should be remanded for trial on these issues. 
This point was not raised in the petition for certiorari or respond-
ent’s opposition thereto, nor was it made the subject of a cross-
petition. Because it would alter the judgment of the Court of 
Appeals, which like that of the District Court had effectively put
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discretion to deny an application for an injunction, relief 
which is historically “designed to deter, not to punish” 
and to permit the court “to mould each decree to the 
necessities of the particular case.” Id., at 329. As 
Mr . Justice  Douglas  aptly pointed out in Hecht Co., 
the “grant of jurisdiction to issue compliance orders 
hardly suggests an absolute duty to do so under any 
and all circumstances.” Ibid, (emphasis in original).

Respondent urges, however, that the “public interest” 
must be taken into account in considering its claim for 
relief and relies upon the Court of Appeals’ conclusion 
that it is entitled to an injunction because it “is in the 
best position” to insure that the Williams Act is complied 
with by purchasers of its stock. This argument miscon-
ceives, we think, the nature of the litigation. Although 
neither the availability of a private suit under the Wil-
liams Act nor respondent’s standing to bring it has been 
questioned here, this cause of action is not expressly au-
thorized by the statute or its legislative history. Rather, 
respondent is asserting a so-called implied private right of 
action established by cases such as J. I. Case Co. v. Borak, 
377 U. S. 426 (1964). Of course, we have not hesitated 
to recognize the power of federal courts to fashion private 
remedies for securities laws violations when to do so is 
consistent with the legislative scheme and necessary for 
the protection of investors as a supplement to enforce-
ment by the Securities and Exchange Commission. Com-
pare J. I. Case Co. v. Borak, supra, with Securities 
Investor Protection Corp. n . Barbour, 421 U. S. 412

an end to the litigation, rather than providing an alternative ground 
for affirming it, we will not consider the argument when raised in 
this manner. See Mills v. Electric Auto-Lite Co., 396 U. S. 375, 381 
n. 4 (1970); Morley Constr. Co. v. Maryland Cas. Co., 300 U. S. 
185, 191-192 (1937). Cf. Wiener v. United States, 357 U. S. 349, 
351 n. (1958).
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(1975 ). However, it by no means follows that the plain-
tiff in such an action is relieved of the burden of estab-
lishing the traditional prerequisites of relief. Indeed, our 
cases hold that quite the contrary is true.

In Deckert v. Independence Shares Corp., 311 U. S. 
282 (1940), this Court was called upon to decide whether 
the Securities Act of 1933 authorized purchasers of securi-
ties to bring an action to rescind an allegedly fraudulent 
sale. The question was answered affirmatively on the 
basis of the statute’s grant of federal jurisdiction to “en-
force any liability or duty” created by it. The Court’s 
reasoning is instructive:

“The power to enforce implies the power to make 
effective the right of recovery afforded by the Act. 
And the power to make the right of recovery effec-
tive implies the power to utilize any of the proce-
dures or actions normally available to the litigant 
according to the exigencies of the particular case. If 
petitioners’ bill states a cause of action when tested 
by the customary rules governing suits of such char-
acter, the Securities Act authorizes maintenance of 
the suit . . . .” 311 U. S., at 288.

In other words, the conclusion that a private litigant 
could maintain an action for violation of the 1933 Act 
meant no more than that traditional remedies were avail-
able to redress any harm which he may have suffered; 
it provided no basis for dispensing with the showing re-
quired to obtain relief. Significantly, this passage was 
relied upon in Borak with respect to actions under the 
Securities Exchange Act of 1934. See 377 U. S., at 433- 
434.

Any remaining uncertainty regarding the nature of 
relief available to a person asserting an implied private 
right of action under the securities laws was resolved in 
Mills v. Electric Auto-Lite Co., 396 U. S. 375 (1970).
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There we held that complaining shareholders proved 
their case under § 14 (a) of the 1934 Act by showing that 
misleading statements in a proxy solicitation were ma-
terial and that the solicitation itself “was an essential 
link in the accomplishment of” a merger. We concluded 
that any stricter standard would frustrate private en-
forcement of the proxy rules, but Mr. Justice Harlan 
took pains to point out:

“Our conclusion that petitioners have established 
their case by showing that proxies necessary to ap-
proval of the merger were obtained by means of a 
materially misleading solicitation implies nothing 
about the form of relief to which they may be en-
titled. ... In devising retrospective relief for viola-
tion of the proxy rules, the federal courts should 
consider the same factors that would govern the re-
lief granted for any similar illegality or fraud. . . . 
In selecting a remedy the lower courts should exer-
cise “ The sound discretion which guides the deter-
minations of courts of equity,’ ” keeping in mind the 
role of equity as The instrument for nice adjustment 
and reconciliation between the public interest and 
private needs as well as between competing private 
claims.’ ” 396 U. S., at 386, quoting Hecht Co. n . 
Bowles, 321 U. S., at 329.

Considering further the remedies which might be ordered, 
we observed that “the merger should be set aside only 
if a court of equity concludes, from all the circumstances, 
that it would be equitable to do so,” and that “damages 
should be recoverable only to the extent that they can be 
shown.” 396 U. S., at 388, 389.

Mills could not be plainer in holding that the questions 
of liability and relief are separate in private actions under 
the securities laws, and that the latter is to be deter-
mined according to traditional principles. Thus, the fact
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that respondent is pursuing a cause of action which has 
been generally recognized to serve the public interest pro-
vides no basis for concluding that it is relieved of showing 
irreparable harm and other usual prerequisites for 
injunctive relief. Accordingly, the judgment of the 
Court of Appeals is reversed and the case is remanded 
to it with directions to reinstate the judgment of the 
District Court.

So ordered.

Mr . Justice  Marsh all  dissents.

Mr . Justice  Brennan , with whom Mr . Justic e  
Dougla s joins, dissenting.

I dissent. Judge Pell, dissenting below, correctly in my 
view, read the decision of the Court of Appeals to con-
strue the Williams Act, as I also construe it, to author-
ize injunctive relief upon the application of the manage-
ment interests “irrespective of motivation, irrespective 
of irreparable harm to the corporation, and irrespective 
of whether the purchases were detrimental to investors 
in the company’s stock. The violation timewise is . . . 
all that is needed to trigger this result.” 500 F. 2d 1011, 
1018 (CA7 1974). In other words, the Williams Act is a 
prophylactic measure conceived by Congress as necessary 
to effect the congressional objective “that investors and 
management be notified at the earliest possible moment of 
the potential for a shift in corporate control.” Id., at 
1016. The violation itself establishes the actionable 
harm and no showing of other harm is necessary to secure 
injunctive relief. Today’s holding completely under-
mines the congressional purpose to preclude inquiry into 
the results of the violation.
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CORT et  al . v. ASH

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 73-1908. Argued March 18, 1975—Decided June 17, 1975

Respondent stockholder brought this action seeking damages in favor 
of petitioner Bethlehem Steel Corp., a Delaware corporation, and 
injunctive relief because of advertisements in connection with the 
1972 Presidential election that petitioner corporate directors had 
authorized from general corporate funds in alleged violation of 18 
U. S. C. § 610, which prohibits corporations from making con-
tributions or expenditures in connection with specified federal 
elections. Respondent alleged jurisdiction under 28 U. S. C. 
§ 1331 and sought to state a private claim for relief under 18 
U. S. C. § 610, and also invoked pendent jurisdiction for an ultra 
vires claim under Delaware law. The District Court’s denial of a 
preliminary injunction was upheld on appeal, following which 
respondent dropped the pendent claim rather than post security 
for expenses under state law before proceeding with that claim. 
The District Court then granted petitioners’ motion for summary 
judgment. The Court of Appeals reversed, holding that the pas-
sage of the election had not mooted the case since damages were 
sought and that “a private cause of action, whether brought by a 
citizen to secure injunctive relief or by a stockholder to secure 
injunctive or derivative damage relief [is] proper to remedy 
violation of § 610.” After the Court of Appeals decision Con-
gress enacted the Federal Election Campaign Act Amendments 
of 1974 (hereinafter the Amendments), under which, inter alia, 
the Federal Election Commission can receive citizen complaints 
of statutory violations and where warranted request the Attorney 
General to seek injunctive action. Held:

1. The Amendments constitute an intervening law that rele-
gates to the Commission’s cognizance respondent’s complaint as 
citizen or stockholder for inj-unctive relief against any alleged 
violations of § 610 in future elections, since this Court must ex-
amine this case according to the law existing at the time of its 
decision. United States n . Schooner Peggy, 1 Cranch 103, 110; 
Bradley n . Richmond School Board, 416 U. S. 696, 711. Pp. 
74-77.
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2. Respondent stockholder’s derivative suit with regard to the 
alleged 1972 violation cannot be implied under 18 U. S. C. § 610, 
and respondent’s remedy, if any, must be under Delaware’s 
corporation law. Pp. 77-85.

(a) Section 610 was primarily concerned, not with the internal 
relations between corporations and stockholders, but with cor-
porations as a source of aggregated wealth and therefore of po-
tential corrupting influence; thus this statute differs from other 
criminal statutes in which private causes of action have been 
inferred because of a clearly articulated federal right in the plain-
tiff, e. g., Bivens v. Six Unknown Federal Narcotics Agents, 403 
U. S. 388, or a pervasive legislative scheme governing the rela-
tionship between the plaintiff class and the defendant class in a 
particular regard, e. g., J. I. Case Co. v. Borak, 377 U. S. 426. 
Pp. 78-82.

(b) The legislative history of § 610 suggests no congressional 
intention to vest in corporate shareholders a federal right to dam-
ages for a violation of the statute. Pp. 82-84.

(c) A private remedy would not further the statutory purpose 
of dulling corporate influence on federal elections since any com-
pelled repayment to the corporation might well not deter the 
initial violation. P. 84.

(d) The cause of action is one traditionally relegated to state 
law in an area of primarily state concern. In addition to the 
ultra vires claim urged by respondent the alleged misuse of cor-
porate funds might, under the law of some States, give rise to 
a cause of action for breach of a fiduciary duty. Pp. 84-85.

496 F. 2d 416, reversed.

Bre nn an , J., delivered the opinion for a unanimous Court.

Edwin P. Rome argued the cause for petitioners. 
With him on the briefs were Jerome R. Richter, Richard 
P. McElroy, William H. Roberts, and Curtis H. Barnette.

David Berger argued the cause for respondent. With 
him on the brief were Cletus P. Lyman and Paul J. 
McMahon*

* Solicitor General Bork, Acting Assistant Attorney General Keeney,
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Mr . Just ice  Brennan  delivered the opinion of the 
Court.

There are other questions, but the principal issue pre-
sented for decision is whether a private cause of action 
for damages against corporate directors is to be implied 
in favor of a corporate stockholder under 18 U. S. C. 
§ 610, a criminal statute prohibiting corporations from 
making “a contribution or expenditure in connection 
with any election at which Presidential and Vice Pres-
idential electors . . . are to be voted for.” 1 We con-

and Jerome M. Feit filed a brief for the United States as amicus 
curiae.

James F. Rill, Thomas F. Shannon, John Hardin Young, Milton 
A. Smith, and Lawrence B. Kraus filed a brief for the Chamber of 
Commerce of the United States as amicus curiae urging reversal.

Alan B. Morrison and Reuben B. Robertson III filed a brief for 
Judith Bonderman et al. as amici curiae urging affirmance.

1 Title 18 U. S. C. §610 (1970 ed. and Supp. Ill) provided in 
part as follows when this suit was filed:

“Contributions or expenditures by national banks, corporations or 
labor organizations.

“It is unlawful for any national bank, or any corporation orga-
nized by authority of any law of Congress, to make a contribution 
or expenditure in connection with any election to any political office, 
or in connection with any primary election or political convention 
or caucus held to select candidates for any political office, or for 
any corporation whatever, or any labor organization to make 
a contribution or expenditure in connection with any election at 
which Presidential and Vice Presidential electors or a Senator or 
Representative in, or a Delegate or Resident Commissioner to Con-
gress are to be voted for, or in connection with any primary election 
or political convention or caucus held to select candidates for any 
of the foregoing offices, or for any candidate, political committee, or 
other person to accept or receive any contribution prohibited by 
this section.

“Every corporation or labor organization which makes any contri-
bution or expenditure in violation of this section shall be fined not 
more than $5,000; and every officer or director of any corporation, 
or officer of any labor organization, who consents to any contribution 
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elude that implication of such a federal cause of action 
is not suggested by the legislative context of § 610 or 
required to accomplish Congress’ purposes in enacting 
the statute. We therefore have no occasion to address 

or expenditure by the corporation or labor organization, as the case 
may be, and any person who accepts or receives any contribution, 
in violation of this section, shall be fined not more than $1,000 or 
imprisoned not more than one year, or both; and if the violation 
was willful, shall be fined not more than $10,000 or imprisoned not 
more than two years, or both.

“As used in this section, the phrase ‘contribution or expenditure’ 
shall include any direct or indirect payment, distribution, loan, 
advance, deposit, or gift of money, or any services, or anything of 
value (except a loan of money by a national or State bank made 
in accordance with the applicable banking laws and regulations and 
in the ordinary course of business) to any candidate, campaign com-
mittee, or political party or organization, in connection with any 
election to any of the offices referred to in this section; but shall 
not include communications by a corporation to its stockholders and 
their families or by a labor organization to its members and their 
families on any subject; nonpartisan registration and get-out-the- 
vote campaigns by a corporation aimed at its stockholders and their 
families, or by a labor organization aimed at its members and their 
families; the establishment, administration, and solicitation of con-
tributions to a separate segregated fund to be utilized for political 
purposes by a corporation or labor organization: Provided, That it 
shall be unlawful for such a fund to make a contribution or expendi-
ture by utilizing money or anything of value secured by physical 
force, job discrimination, financial reprisals, or the threat of force, 
job discrimination, or financial reprisal; or by dues, fees, or other 
monies required as a condition of membership in a labor orga-
nization or as a condition of employment, or by monies obtained in 
any commercial transaction.”
Definitions of various terms in § 610 are included in 18 U. S. C. 
§591 (1970 ed., Supp. III).

The Federal Election Campaign Act Amendments of 1974, Pub. L. 
93-443, 88 Stat. 1263, §§ 101 (e), 102, increased substantially the 
fines for violation of § 610 and changed many of the definitions in 
§ 591 of the terms used in § 610.
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the questions whether § 610, properly construed, pro-
scribes the expenditures alleged in this case, or whether 
the statute is unconstitutional as violative of the First 
Amendment or of the equal protection component of 
the Due Process Clause of the Fifth Amendment.

I
In August and September 1972, an advertisement with 

the caption “I say let’s keep the campaign honest. 
Mobilize ‘truth squads’ ” appeared in various national 
publications, including Time, Newsweek, and U. S. News 
and World Report, and in 19 local newspapers in com-
munities where Bethlehem Steel Corp. (Bethlehem), a 
Delaware corporation, has plants. Reprints of the ad-
vertisement, which consisted mainly of quotations from 
a speech by petitioner Stewart S. Cort, chairman of the 
board of directors of Bethlehem, were included with the 
September 11, 1972, quarterly dividend checks mailed 
to the stockholders of the corporation. The main text 
of the advertisement appealed to the electorate to “en-
courage responsible, honest, and truthful campaigning.” 
It alleged that vigilance was needed because “careless 
rhetoric and accusations . . . are being thrown around 
these days—their main target being the business com-
munity.” In italics, under a picture of Mr. Cort, the 
advertisement quoted “the following statement made by 
a political candidate: ‘The time has come for a tax 
system that says to big business—you must pay your 
fair share.’ ” It then printed Mr. Cort’s rejoinder to 
this in his speech, including his opinion that to say 
“large corporations [are] not carrying their fair share 
of the tax burden” is “baloney.” The advertisement 
concluded with an offer to send, on request, copies of 
Mr. Cort’s entire speech 2 and a folder “telling how to

2 The speech was a general defense of “big business” and the
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go about activating Truth Squads.”3 These publica-
tions could be obtained free from the Public Affairs 
Department of Bethlehem. It is stipulated that the 
entire costs of the advertisements and various mailings 
were paid from Bethlehem’s general corporate funds. 
App. A29-A30; 350 F. Supp. 227, 229 (ED Pa. 1972).

Respondent owns 50 shares of Bethlehem stock and 
was qualified to vote in the 1972 Presidential election. 
He filed this suit in the United States District Court for 
the Eastern District of Pennsylvania on September 28, 
1972, on behalf of himself and, derivatively, on behalf 
of Bethlehem. The complaint specified two separate 
and distinct bases for jurisdiction and relief. Count I 
alleged jurisdiction under 28 U. S. C. § 1331 and sought 
to state a private claim for relief under 18 U. S. C. 
§ 610, which, as mentioned, in terms provides only for a 
criminal penalty. Count II invoked pendent jurisdic-
tion for a claim under Delaware law, alleging that the 
corporate campaign expenditures were “ultra vires, un-
lawful and [a] willful, wanton and gross breach of 
[defendants’] duty owed to [Bethlehem].” Immediate 
injunctive relief against further corporate expenditures in 
connection with the 1972 Presidential election or any

current tax system. Although it named no political candidate or 
party, it was in large part devoted to refuting statements, which 
were quoted, by “a prominent presidential candidate.” The com-
plaint in this case alleged that the “candidate” referred to was quite 
clearly the Democratic candidate for President at the time (George 
McGovern), App. A13. The speech concluded with the sugges-
tion that listeners “[m]obilize Truth squads’”—organize to refute 
“false or deceptive” statements and “outrageous accusations.” 

3 The folder was entitled: “How you can help to keep the eam- 
paign honest.” It included suggestions for informing oneself about 
the election, using research tools, refuting “a statement you know to 
be wrong,” and organizing friends and neighbors to do the same 
Unlike the speech and advertisement, the folder contained no quota-
tions from any political candidate, nor any discussion of issues.
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future campaign was sought, as well as compensatory 
and punitive damages in favor of the corporation.

The District Court denied a preliminary injunction 
on October 25, 1972. 350 F. Supp. 227. While the 
denial was supported on three grounds,4 it was up-
held on appeal to the Court of Appeals for the Third 
Circuit only on the narrow ground that irreparable harm 
was not shown. 471 F. 2d 811 (1973).5

After the affirmance on appeal, petitioners sought an 
order requiring respondent to post security for expenses 
as required by Pennsylvania law. The court declined 
to order such security with regard to the federal cause 
of action alleged in Count I, but did order respondent 
to post $35,000 before proceeding with the pendent 
claim under Count II. Rather than post security, re-
spondent filed an amended complaint, which dropped 
Count II, the separate state cause of action, from the 
case.6

4 First, the District Court held that the penal sanctions provided 
in § 610 are exclusive, and no private cause of action is to be 
implied. 350 F. Supp., at 231. Second, the District Court held 
that “the purpose of the advertisement was not to influence the 
election of a specific candidate,” and therefore that “the pay-
ment for the advertisement did not constitute an ‘expenditure’ 
within the meaning of . . . Section 610.” Id., at 231-232. Third, 
the court found that “ [i]n failing to prove a likelihood of success on 
the merits, plaintiff has failed to prove that irreparable harm would 
result if an injunction is not granted.” Id., at 232.

5 In affirming, the Court of Appeals observed that while the Dis-
trict Court’s opinion seemed to preclude respondent from any ulti-
mate relief, the opinion addressed only a request for preliminary 
relief and therefore had to be considered only tentative, leaving 
respondent free to renew his contentions on final hearing. 471 F. 
2d, at 812.

6 Respondent seems to invite the Court, in effect, to reinstate 
Count II. We decline to do so. He argues, somewhat cryptically, 
that the order to post security “was a nullity” since “[a] court
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The District Court then granted petitioners’ motion for 
summary judgment without opinion. The Court of 
Appeals reversed, 496 F. 2d 416 (1974). The Court of

may not dismiss a theory of relief.” Brief for Respondent 11 and 
n. 2. But the District Court did not dismiss the pendent state-law 
claim; respondent deliberately dropped it from his amended complaint. 
Therefore, whatever the merits of the order for security as applied 
only to the pendent claim, see Sargent n . Geneseo, Inc., 337 F. Supp. 
1244 (MD Fla. 1972), cf. Cohen n . Beneficial Loan Corp., 337 U. S. 
541 (1949), respondent has foreclosed himself from consideration of a 
state claim not now raised by his operative pleading. Wheeldin v. 
Wheeler, 373 U. S. 647, 652 (1963). We do not think that the 
pendent state-law claim was preserved in these circumstances by 
the verbatim repetition in the amended complaint of a general 
allegation from the original complaint that petitioners’ conduct was 
“in violation of state and federal law.”

Therefore, there is not properly before us respondent’s argument 
that the acts of a Delaware corporation violative of United States 
criminal statutes are ultra vires acts under Delaware corporation 
law, Del. Code Ann., Tit. 8, § 101; 6 W. Fletcher, Cyclopedia 
Corporations 335 (1968 ed.), and that his ultra vires cause of 
action therefore “arises under” federal law, that is, § 610, within 
the meaning of 28 U. S. C. § 1331. He relies upon Smith n . Kansas 
City Title Co., 255 U. S. 180 (1921); see also Wheeldin v. Wheeler, 
supra, at 659-660 (Bren na n , J., dissenting). Not only was Count 
II dropped from the case by respondent, and no argument addressed 
to it made by him in the District Court or the Court of Appeals, 
but he neither cross-petitioned nor raised the contention in his 
Opposition to the Petition for Certiorari. Moreover, this Court 
must necessarily depend upon the district courts and courts of 
appeals for initial determinations of questions of state law; indeed, 
our practice of deference to such determinations should generally 
render unnecessary review of their decisions in this respect. Com-
missioner n . Estate of Bosch, 387 U. S. 456, 462 (1967); Ragan 
v. Merchants Transfer Co., 337 U. S. 530, 534 (1949). Obviously, 
then, we should not undertake to decide such questions, inherent 
in respondent’s theory, in the first instance.

In sum, in this case “we see no cause for deviating from our 
normal policy of not considering issues which have not been pre-



74 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

Appeals held that, since the amended complaint sought 
damages for the corporation for violation of § 610, the 
controversy was not moot, although the election which 
occasioned it was past. The Court of Appeals held fur-
ther that “a private cause of action, whether brought by 
a citizen to secure injunctive relief or by a stockholder to 
secure injunctive or derivative damage relief [is] proper 
to remedy violation of § 610.” Id., at 424. We granted 
certiorari, 419 U. S. 992 (1974). We reverse.

II
We consider first the holding of the Court of Appeals 

that respondent has “a private cause of action ... [as] a 
citizen [or as a stockholder] to secure injunctive relief.” 
The 1972 Presidential election is history, and respond-
ent as citizen or stockholder seeks injunctive relief only 
as to future elections. In that circumstance, a statute 
enacted after the decision of the Court of Appeals, the 
Federal Election Campaign Act Amendments of 1974, 
Pub. L. 93-443, 88 Stat. 1263 (Amendments) (amending 
the Federal Election Campaign Act of 1971, 86 Stat. 
3), requires reversal of the holding of the Court of 
Appeals.

In terms, § 610 is only a criminal statute, providing a 
fine or imprisonment for its violation. At the time this 
suit was filed, there was no statutory provision for civil 
enforcement of § 610, whether by private parties or by a 
Government agency. But the Amendments created a 
Federal Election Commission, 2 U. S. C. § 437c (a)(1) 
(1970 ed., Supp. IV);7 established an administrative

sented to the Court of Appeals and which are not properly presented 
for review here.” Neely v. Eby Constr. Co., 386 U. S. 317, 330 
(1967); cf. Wiener v. United States, 357 U. S. 349, 351 n. (1958).

7 A Federal Election Commission was included in the Senate- 
passed bill in 1971, but was eliminated in conference. See Berry &
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procedure for processing complaints of alleged violations 
of § 610 after January 1, 1975, 2 U. S. C. § 437g (1970 ed., 
Supp. IV), and §410, note following 2 U. S. C. §431 
(1970 ed., Supp. IV); and provided that “[a]ny person 
who believes a violation . . . [of § 610] has occurred may 
file a complaint with the Commission.” 2 U. S. C. 
§ 437g (a)(1)(A) (1970 ed., Supp. IV). The Commis-
sion must either investigate the complaint or refer the 
complaint to the Attorney General, 2 U. S. C. §§ 437g (a) 
(2) (A) and (B) (1970 ed., Supp. IV).8 If the Commis-
sion chooses to investigate the complaint, and after inves-
tigation determines that “any person has engaged or is 
about to engage in any acts or practices which constitute 
or will constitute a violation” of § 610, the Commission 
may request the Attorney General to “institute a civil ac-
tion for relief, including a permanent or temporary in-
junction, restraining order, or any other appropriate 
order . . . .” 2 U. S. C. § 437g (a)(7) (1970 ed., Supp. 
IV). And 2 U. S. C. § 437c (b) (1970 ed., Supp. IV), 
expressly vests the Commission with “primary jurisdic-
tion” over any claimed violation of § 610 within its

Goldman, Congress and Public Policy: A Study of the Federal 
Election Campaign Act of 1971, 10 Harv. J. Legis. 331, 343, 354 
(1973) ; S. Conf. Rep. No. 92-580, pp. 34-35 (1971) ; H. R. Conf. 
Rep. No. 92-752, pp. 34-35 (1971). TheUommission in the Senate 
version was given no explicit authority with regard to violations of 
§610. See S. 382, §308 (b), as passed Aug. 5, 1971 (3 Leg. Hist, 
of Federal Election Campaign Act of 1971).

8 Other provisions of the Amendments which may have relevance 
to private parties’ complaints of violations of § 610 include 2 U. S. C. 
§ 437g (a) (9) (1970 ed., Supp. IV), providing for judicial review 
at the behest of “[a]ny party aggrieved” by any order granted in a 
civil action filed by the Attorney General, and 2 U. S. C. § 437h (a) 
(1970 ed., Supp. IV), permitting “any individual eligible to vote 
in any election for the office of President of the United States” to 
file “such actions ... as may be appropriate to construe the con-
stitutionality of . . . [§610].”
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purview.9 Consequently, a complainant seeking as citi-
zen or stockholder to enjoin alleged violations of § 610 
in future elections must henceforth pursue the statutory 
remedy of a complaint to the Commission, and invoke its 
authority to request the Attorney General to seek the 
injunctive relief. H. R. Conf. Rep. No. 93-1438, p. 94 
(1974). Thus, the Amendments constitute an inter-
vening law that relegates to the Commission’s cogni-
zance respondent’s complaint as citizen or stockholder 
for injunctive relief against any alleged violations of 
§ 610 in future elections. In that circumstance, the 
holding of the Court of Appeals must be reversed, for 
our duty is to decide this case according to the law exist-
ing at the time of our decision.

The governing rule was announced by Mr. Chief Jus-
tice Marshall in United States n . Schooner Peggy, 
1 Cranch 103, 110 (1801):

“It is in the general true that the province of an 

9 The parties disagree upon whether this reference to “primary 
jurisdiction” suggests that a complainant, after filing a complaint 
with the Commission, may file a civil suit for injunctive relief if 
the Commission fails to cause one to be filed. They also dispute 
whether the exhaustion requirement applies to a suit for damages. 
Compare 120 Cong. Rec. 35134 (1974) (remarks of Mr. Hays) (sug-
gesting that the statutory remedies are exclusive) with id., at 35132 
(remarks of Mr. Brademas) (“individuals or organizations who may 
have complaints about possible violations [must] first exhaust their 
administrative remedies with the Commission . . .” (emphasis sup-
plied)); see also H. R. Conf. Rep. No. 93-1438, p. 94 (1974). 
However, these issues are not here relevant; it suffices for the 
purposes of this case to hold that the statute requires that a 
private complainant desiring injunctive relief against alleged future 
violations of § 610 must at least exhaust his statutory remedy under 
the Amendments when and if such violations occur. We note that 
the question of the availability of a private cause of action by 
respondent for injunctive relief may not arise at all if the Attorney 
General seeks and obtains injunctive relief for any claimed violations 
by Bethlehem. Cf. Richardson v. Wright, 405 U. S. 208, 209 (1972).



CORT v. ASH 77

66 Opinion of the Court

appellate court is only to enquire whether a judg-
ment when rendered was erroneous or not. But if 
subsequent to the judgment and before the decision 
of the appellate court, a law intervenes and positively 
changes the rule which governs, the law must be 
obeyed, or its obligation denied. If the law be con-
stitutional ... I know of no court which can contest 
its obligation. ... In such a case the court must 
decide according to existing laws, and if it be neces-
sary to set aside a judgment, rightful when rendered, 
but which cannot be affirmed but in violation of law, 
the judgment must be set aside.”

We most recently reaffirmed the principle of Schooner 
Peggy in Bradley n . Richmond School Board, 416 U. S. 
696, 711 (1974), where we said: “We anchor our holding 
in this case on the principle that a court is to apply the 
law in effect at the time it renders its decision, unless 
doing so would result in manifest injustice or there is 
statutory direction or legislative history to the contrary.” 
There is no “statutory direction or legislative history to 
the contrary” in or respecting the Amendments, nor is 
there any possible “manifest injustice” in requiring re-
spondent to pursue with respect to alleged violations 
which have yet to occur the statutory remedy for injunc-
tive relief created by the Amendments.

Ill
Our conclusion in Part II pretermits any occasion for 

addressing the question of respondent’s standing as a citi-
zen and voter to maintain this action, for respondent 
seeks damages only derivatively as stockholder. There-
fore, we turn next to the holding of the Court of Appeals 
that “a private cause of action ... by a stockholder 
to secure . . . derivative damage relief [is] proper to 
remedy violation of § 610.” We hold that such relief 
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is not available with regard to a 1972 violation under 
§610 itself, but rather is available, if at all, under Dela-
ware law governing corporations.10

In determining whether a private remedy is implicit in 
a statute not expressly providing one, several factors are 
relevant. First, is the plaintiff “one of the class for 
whose especial benefit the statute was enacted,” Texas 
& Pacific R. Co. v. Rigsby, 241 U. S. 33, 39 (1916) (em-
phasis supplied)—that is, does the statute create a federal 
right in favor of the plaintiff? Second, is there any 
indication of legislative intent, explicit or implicit, either 
to create such a remedy or to deny one? See, e. g., Na-
tional Railroad Passenger Corp. v. National Assn, of 
Railroad Passengers, 414 U. S. 453, 458, 460 (1974) 
(Amtrak). Third, is it consistent with the underlying 
purposes of the legislative scheme to imply such a 
remedy for the plaintiff? See, e. g., Amtrak, supra; Se-
curities Investor Protection Corp. n . Barbour, 421 U. S. 
412, 423 (1975); Calhoon v. Harvey, 379 U. S. 134 
(1964). And finally, is the cause of action one tradi-
tionally relegated to state law, in an area basically the 
concern of the States, so that it would be inappropriate 
to infer a cause of action based solely on federal law? 
See Wheeldin n . Wheeler, 373 U. S. 647, 652 (1963); cf. 
J. I. Case Co. n . Borak, 377 U. S. 426, 434 (1964); Bivens 
v. Six Unknown Federal Narcotics Agents, 403 U. S. 388, 
394-395 (1971); id., at 400 (Harlan, J., concurring in 
judgment).

The dissenting judge in the Court of Appeals and 
petitioners here suggest that where a statute provides a 
penal remedy alone, it cannot be regarded as creating a

10 Although the considerations upon which we base our present 
decision have relevance to a similar determination under the Amend-
ments, we imply no view whether the same result would obtain 
under the Amendments. See n. 9, supra, and n. 14, infra.
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right in any particular class of people. “Every criminal 
statute is designed to protect some individual, public, or 
social interest. ... To find an implied civil cause of 
action for the plaintiff in this case is to find an implied 
civil right of action for every individual, social, or public 
interest which might be invaded by violation of any 
criminal statute. To do this is to conclude that Congress 
intended to enact a civil code companion to the criminal 
code.” 496 F. 2d, at 428-429 (Aldisert, J., dissenting). 
Cf. Nashville Milk Co. n . Carnation Co., 355 U. S. 373, 
377 (1958).

Clearly, provision of a criminal penalty does not nec-
essarily preclude implication of a private cause of action 
for damages. Wyandotte Transportation Co. n . United 
States, 389 U. S. 191, 201-202 (1967); see also J. I. 
Case Co. v. Borak, supra; Texas <& Pacific R. Co. v. 
Rigsby, supra. However, in Wyandotte, Borak, and 
Rigsby, there was at least a statutory basis for in-
ferring that a civil cause of action of some sort lay in 
favor of someone.11 Here, there was nothing more than

11 In Wyandotte, it was conceded that the United States had a 
civil in rem action against the ship obstructing navigation under § 19 
of the Rivers and Harbors Act of 1899, and could retain the pro-
ceeds of the sale of the vessel and its cargo. 389 U. S., at 200 n.
12. The only question was whether it also had other judicial 
remedies for violation of § 15 of the Act, aside from the criminal 
penalties provided in § 16.

In Borak, § 27 of the Securities Exchange Act of 1934 specifi-
cally granted jurisdiction to the district courts over civil actions to 
“enforce any liability or duty created by this title or the rules and 
regulations thereunder,” and there seemed to be no dispute over the 
fact that at least a private suit for declaratory relief was author-
ized; the question was whether a derivative suit for rescission and 
damages was also available. 377 U. S., at 340-431. Further it was 
clear that the Securities and Exchange Commission could sue to
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a bare criminal statute, with absolutely no indication 
that civil enforcement of any kind was available to 
anyone.

We need not, however, go so far as to say that in this 
circumstance a bare criminal statute can never be deemed 
sufficiently protective of some special group so as to give 
rise to a private cause of action by a member of that 
group. For the intent to protect corporate shareholders 
particularly was at best a subsidiary purpose of § 610, 
and the other relevant factors all either are not helpful 
or militate against implying a private cause of action.

First, § 610 is derived from the Act of January 26, 
1907,12 which “seems to have been motivated by two 
considerations. First, the necessity for destroying the 
influence over elections which corporations exercised 
through financial contribution. Second, the feeling that 
corporate officials had no moral right to use corporate 
funds for contribution to political parties without the 
consent of the stockholders.” United States v. CIO, 335 
U. S. 106, 113 (1948). See 40 Cong. Rec. 96 (1905) 

enjoin violations of § 14 (a) of the Act, the section involved in 
Borak. See § 21 of the Act, 15 U. S. C. § 78u.

Finally, in Rigsby, the Court noted that the statutes involved 
included language pertinent only to a private right of action for 
damages, although such a right of action was not expressly pro-
vided, thus rendering “[t]he inference of a private right of action ... 
irresistible.” 241 U. S., at 40. See also United States v. Republic 
Steel Corp., 362 U. S. 482, 491 (1960).

12 The Act provided:
“[It] shall be unlawful for any national bank, or any corpora-

tion organized by authority of any laws of Congress, to make a money 
contribution in connection with any election to any political office. 
It shall also be unlawful for any corporation whatever to make a 
money contribution in connection with any election at which Presi-
dential and Vice-Presidential electors or a Representative in Con-
gress is to be voted for or any election by any State legislature of 
a United States Senator. . . .” 34 Stat. 864.
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(Annual Message of President Theodore Roosevelt). Re-
spondent bases his derivative action on the second pur-
pose, claiming that the intent to protect stockholders 
from use of their invested funds for political purposes 
demonstrates that the statute set up a federal right in 
shareholders not to have corporate funds used for this 
purpose.

However, the legislative history of the 1907 Act, re-
cited at length in United States v. Auto Workers, 352 
U. S. 567 (1957), demonstrates that the protection of or-
dinary stockholders was at best a secondary concern.13 
Rather, the primary purpose of the 1907 Act, and of the 
1925 Federal Corrupt Practices Act, 43 Stat. 1070, which

13 Section 610 was later expanded to include labor unions within 
its prohibition. The history of this expansion has been recounted 
before. United States v. CIO, 335 U. S. 106, 114-116 (1948); 
United States v. Auto Workers, 352 U. S. 567, 578-584 (1957); Pipe- 
jitters v. United States, 407 U. S. 385, 402-409 (1972). We note 
that Congress did show concern, in permanently expanding § 610 to 
unions, for protecting union members from use of their funds for 
political purposes. See United States v. CIO, supra, at 135, 142 
(Rutledge, J., concurring). This difference in emphasis may reflect 
a recognition that, while a stockholder acquires his stock voluntarily 
and is free to dispose of it, union membership and the payment of 
union dues is often involuntary because of union security and check-
off provisions. Cf. Machinists v. Street, 367 U. S. 740 (1961). It 
is therefore arguable that the federal interest in the relationship 
between members and their unions is much greater than the parallel 
interest in the relationship between stockholders and state-created 
corporations. In fact, the permanent expansion of § 610 to include 
labor unions was part of comprehensive labor legislation, the Taft- 
Hartley Act of 1947, while the 1907 Act dealt with corporations 
only with regard to their impact on federal elections. We intimate 
no view whether our conclusion that § 610 did not give rise directly 
to a cause of action for damages in favor of stockholders in state- 
created corporations necessarily would imply that union members, 
despite the much stronger federal interest in unions, are also rele-
gated to state remedies.
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re-enacted the 1907 provision with some changes as § 313 
of that Act, see United States v. Auto Workers, supra, at 
577, was to assure that federal elections are “ ‘free from 
the power of money,’ ” 352 U. S., at 574, to eliminate “ ‘the 
apparent hold on political parties which business inter-
ests . . . seek and sometimes obtain by reason of liberal 
campaign contributions.’ ” Id., at 576, quoting 65 Cong. 
Rec. 9507 (1924) (remarks of Sen. Robinson). See also 
352 U. S., at 571-577. Thus, the legislation was pri-
marily concerned with corporations as a source of aggre-
gated wealth and therefore of possible corrupting 
influence, and not directly with the internal relations 
between the corporations and their stockholders. In 
contrast, in those situations in which we have inferred 
a federal private cause of action not expressly provided, 
there has generally been a clearly articulated federal 
right in the plaintiff, e. g., Bivens v. Six Unknown 
Federal Narcotics Agents, supra, or a pervasive legis-
lative scheme governing the relationship between the 
plaintiff class and the defendant class in a particular 
regard, e. g., J. I. Case Co. v. Borak, supra.

Second, there is no indication whatever in the legis-
lative history of § 610 which suggests a congressional in-
tention to vest in corporate shareholders a federal right 
to damages for violation of § 610. True, in situations in 
which it is clear that federal law has granted a class of 
persons certain rights, it is not necessary to show an in-
tention to create a private cause of action, although an 
explicit purpose to deny such cause of action would be 
controlling.14 But where, as here, it is at least dubious 

14 Petitioners point out that the Federal Election Campaign 
Act of 1971 did create a private complaint procedure with regard to 
the disclosure provisions there enacted, §308 (d), 86 Stat. 18, and 
yet, while the Act, § 205, did amend § 610, it did not provide a 
parallel remedy for private parties for violations of § 610. Relying 
on Amtrak, 414 U. S. 453 (1974), and T. I. M. E., Inc. n . United
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whether Congress intended to vest in the plaintiff class 
rights broader than those provided by state regulation 
of corporations, the fact that there is no suggestion at 
all that § 610 may give rise to a suit for damages or, in-
deed, to any civil cause of action, reinforces the conclu-
sion that the expectation, if any, was that the relation-

States, 359 U. S. 464 (1959), they ask us to infer from the fact that 
some private remedy was provided with regard to Title III of the 
1971 Act an intention to deny any such remedy with regard to the 
criminal statutes amended in Title II.

We find this excursion into extrapolation of legislative intent 
entirely unilluminating. In Amtrak, there was a private cause of 
action provided in favor of certain plaintiffs concerning the particu-
lar provision at issue. It was in this context that we referred to 
“[a] frequently stated principle of statutory construction . . . that 
when legislation expressly provides a particular remedy or remedies, 
courts should not expand the coverage of the statute to subsume 
other remedies.” 414 U. S., at 458. In addition, there was 
specific support in the legislative history of the Amtrak Act for the 
proposition that the statutory remedies were to be exclusive. Id., at 
458-461.

In T. I. M. E., supra, the Court did rely in part upon the fact 
that a particular remedy was provided with regard to certain parts 
of the Interstate Commerce Act to infer that none was intended 
with regard to others. But again, there was specific support in the 
legislative history for this inference. 359 U. S., at 471-472, 477, 
and n. 18.

Here, there was, as far as the parties have been able to point out 
and as far as we have been able independently to determine, no dis-
cussion whatever in Congress concerning private enforcement of 
§ 610. Further, while § 610 was amended in ways not pertinent here 
in 1971, it was, as we have seen, of much earlier origin, and it 
would be odd to infer from Congress’ actions concerning the newly 
created provisions of Title III any intention regarding the enforce-
ment of a long-existing statute.

Petitioners also suggest that the legislative history of the Amend- 
ments throw a “cross-light,” Pipefitters v. United States, 407 U. S., 
at 427, upon Congress’ understanding concerning private enforce-
ment of § 610. Any such light cast is, in our view, exceedingly dim 
and of little help here.
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ship between corporations and their stockholders would 
continue to be entrusted entirely to state law.

Third, while “it is the duty of the courts to be alert to 
provide such remedies as are necessary to make effec-
tive the congressional purpose,” J. I. Case Co. v. Borak, 
377 U. S., at 433, in this instance the remedy sought 
would not aid the primary congressional goal. Recov-
ery of derivative damages by the corporation for viola-
tion of § 610 would not cure the influence which the use 
of corporate funds in the first instance may have had 
on a federal election. Rather, such a remedy would only 
permit directors in effect to “borrow” corporate funds 
for a time; the later compelled repayment might well 
not deter the initial violation, and would certainly not 
decrease the impact of the use of such funds upon an 
election already past.

Fourth, and finally, for reasons already intimated, 
it is entirely appropriate in this instance to relegate 
respondent and others in his situation to whatever rem-
edy is created by state law. In addition to the ultra 
vires action pressed here, see n. 6, supra, the use of 
corporate funds in violation of federal law may, under 
the law of some States, give rise to a cause of action for 
breach of fiduciary duty. See, e. g., Miller v. Ameri-
can Telephone & Telegraph Co., 507 F. 2d 759 (CA3 
1974). Corporations are creatures of state law, and in-
vestors commit their funds to corporate directors on the 
understanding that, except where federal law expressly 
requires certain responsibilities of directors with respect 
to stockholders, state law will govern the internal affairs 
of the corporation. If, for example, state law permits 
corporations to use corporate funds as contributions in 
state elections, see Miller, supra, at 763 n. 4, sharehold-
ers are on notice that their funds may be so used and 
have no recourse under any federal statute. We are
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necessarily reluctant to imply a federal right to recover 
funds used in violation of a federal statute where the 
laws governing the corporation may put a shareholder 
on notice that there may be no such recovery.

In Borak, supra, we said: “[If] the law of the State 
happened to attach no responsibility to the use of mislead-
ing proxy statements, the whole purpose of [§ 14 (a) 
of the Securities Exchange Act of 1934] might be frus-
trated.” 377 U. S., at 434-435. Here, committing 
respondent to state-provided remedies would have no 
such effect. In Borak, the statute involved was clearly 
an intrusion of federal law into the internal affairs of 
corporations; to the extent that state law differed or 
impeded suit, the congressional intent could be compro-
mised in state-created causes of action. In this case, 
Congress was concerned, not with regulating corporations 
as such, but with dulling their impact upon federal elec-
tions. As we have seen, the existence or nonexistence of 
a derivative cause of action for damages would not aid 
or hinder this primary goal.

Because injunctive relief is not presently available in 
light of the Amendments, and because implication of a 
federal right of damages on behalf of a corporation under 
§ 610 would intrude into an area traditionally committed 
to state law without aiding the main purpose of § 610, 
we reverse.

It is so ordered.
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UNITED STATES v. CITIZENS & SOUTHERN 
NATIONAL BANK et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF GEORGIA

No. 73-1933. Argued March 19, 1975—Decided June 17, 1975

To circumvent Georgia’s longstanding stringent restrictions on city 
banks’ opening branches in suburban areas, appellee Citizens & 
Southern National Bank (C&S National) formed a holding com-
pany, which then embarked on a program of forming de facto 
branch banks in Atlanta’s suburbs. This program included the 
holding company’s ownership of 5 percent of the stock of each of 
the suburban banks, ownership of much of the remaining stock 
by parties friendly to the C&S system of banking entities (here-
after C&S), the suburban banks’ use of the C&S logogram and 
of all C&S’s banking services, and close C&S oversight of the 
suburban banks’ operation and governance. In 1970, Georgia 
amended its banking statutes so as to allow de jure branching upon 
a countywide basis. This meant that C&S could now absorb 
the 5-percent banks as true branches, because Atlanta is con-
tained within the two counties encompassing the suburbs in which 
the 5-percent banks operated. Consequently C&S applied to 
the Federal Deposit Insurance Corporation (FDIC) under the 
Bank Merger Act of 1966 for permission to acquire all the stock 
of six of the 5-percent banks historically operated as de facto 
branches or “correspondent associate” banks within the C&S sys-
tem. The FDIC authorized five of the proposed acquisitions. 
The Government then brought suit in District Court for injunc-
tive relief, alleging that the five acquisitions would lessen com-
petition in relevant banking markets in violation of § 7 of the 
Clayton Act, and that the historic, de facto branch relations be-
tween C&S and the six 5-percent banks constituted unreasonable 
restraints of trade in violation of § 1 of the Sherman Act. The 
court rendered judgment for C&S. Three of the 5-percent banks 
were formed prior to, and three after, July 1, 1966. The “grand-
father” provision of the Bank Holding Company Act, 12 U. S. C. 
§ 1849 (d), as added by the 1966 amendments, provides that 
“[a]ny acquisition, merger, or consolidation of the kind described
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in [12 U. S. C. § ] 1842 (a) ... which was consummated at any 
time prior or subsequent to May 9, 1956, and as to which no 
litigation was initiated by the Attorney General prior to July 1, 
1966, shall be conclusively presumed not to have been in violation 
of any antitrust laws other than” § 2 of the Sherman Act. Title 
12 U. S. C. § 1842 (a) makes it unlawful, absent the Federal 
Reserve Board’s prior approval, for bank holding companies to 
engage in certain transactions, including those tending to create 
or enlarge holding company control of independent banks. Held:

1. Since the Attorney General took no action by July 1966 
against the three 5-percent banks that were formed prior to that 
date, the transactions by which these banks became 5-percent 
banks fall within the terms of the grandfather provision of the 
Bank Holding Company Act, and therefore the correspondent 
associate programs in force at these banks are immune from at-
tack under § 1 of the Sherman Act. While C&S’s formation of a 
de jacto branch was a unique type of transaction, it may fairly 
be characterized as an “acquisition, merger, or consolidation of 
the kind described in [12 U. S. C. §] 1842 (a),” and clearly falls 
within the class of dealings by bank holding companies that 
Congress intended, in the grandfather provision, to shield from 
retroactive challenge under the antitrust laws. Pp. 102-111.

2. In the face of the stringent state restrictions on branching, 
C&S’s program of founding new de jacto branches, and maintain-
ing them as such, did not infringe § 1 of the Sherman Act. 
Pp. 111-120.

(a) Though the Government contends that the correspondent 
associate programs encompassed at least a tacit agreement to fix 
interest rates and service charges so as to make the interrelation-
ships—to that extent at least—illegal per se, it cannot be held, 
in view of the mixed evidence in the record, and of the fact that 
such programs, as such, were permissible under the Sherman Act, 
that the District Court clearly erred in finding that the lack of 
significant price competition flowed, not from a tacit agreement, 
but as an indirect, unintentional, and formally discouraged result 
of the sharing of expertise and information that was at the heart 
of the correspondent associate program. Pp. 112-114.

(b) The Government’s alternative contention that the cor-
respondent associate programs transcending conventional “cor-
respondent” relationships “unreasonably” restrained competition 
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among the 5-percent banks and between these banks and C&S 
National, is not persuasive, since even if the Government had 
proved that such programs restrained competition among the 
defendant banks more thoroughly or effectively than would have 
a conventional correspondent program (which the District Court 
found not to be the case), that alone would not make out a Sher-
man Act violation. Pp. 114-116.

(c) Where C&S has operated the 5-percent banks as de facto 
branches in direct response to Georgia’s historic restrictions on 
de jure branching, restraints of trade integral to this particular, 
unusual function are not unreasonable. To characterize the re-
lationships at issue as an unreasonable restraint of trade is to for-
get that their whole purpose and effect were to defeat a restraint 
of trade, and by providing new banking options to suburban At-
lanta customers, while eliminating no existing options, C&S’s de 
facto branching program has plainly been pro competitive. Pp. 
116-120.

3. The proposed acquisitions will not violate § 7 of the Clayton 
Act. Pp. 120-122.

(a) Since C&S’s program of founding and maintaining new 
de facto branches in the face of Georgia’s antibranching law did 
not violate the Sherman Act, and since the de facto branches 
that C&S proposes to acquire were all founded ab initio with 
C&S sponsorship, it follows that the proposed acquisitions will 
extinguish no present competitive conduct or relationships. 
P. 121.

(b) As for future competition, there is no evidence of any 
realistic prospect that denial of the acquisitions would lead the 
defendant banks to compete against each other, the Clayton Act 
being concerned with “probable” effects on competition, not with 
“ephemeral possibilities.” Pp. 121-122.

372 F. Supp. 616, affirmed.

Stewa rt , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Mar sha ll , Blac kmun , Pow ell , and Reh nq ui st , JJ., 
joined. Bre nn an , J., filed a dissenting opinion, in which Dou gl as  
and Whi te , JJ., joined, post, p. 130.

Deputy Solicitor General Friedman argued the cause 
for the United States. On the briefs were Solicitor Gen-
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eral Bork, Assistant Attorney General Kauper, Gerald 
P. Norton, Howard E. Shapiro, and George Edelstein.

Daniel B. Hodgson argued the cause for appellees. 
With him on the briefs were Michael A. Doyle, Walter 
M. Grant, Richard A. Posner, and Philip L. Roache, Jr*

Mr . Justi ce  Stewart  delivered the opinion of the 
Court.

For many years the State of Georgia restricted banks 
located in cities from opening branches in suburban areas. 
To circumvent these restrictions in the Atlanta area, the 
Citizens & Southern National Bank (C&S National) 
formed the Citizens & Southern Holding Company (C&S 
Holding), and the latter company embarked on a pro-
gram of forming de facto branch banks in the suburbs of 
Atlanta. This program involved, among other features, 
ownership by C&S Holding of 5 percent of the stock of 
each of the suburban banks (the maximum allowed by 
state law), ownership of much of the remaining stock by 
parties friendly to C&S,1 use by the suburban banks of the 
C&S logogram and of all of C&S’s banking services, and 
close C&S oversight of the operation and governance of 
the suburban banks. The expectation on all sides—by 
C&S, by the suburban banks, and by state and federal 
bank regulators—was that C&S would acquire these 
“5-percent banks” outright, and convert them into de jure 
branches, as soon as state law, or the Atlanta city limits,

*Cubbedge Snow and Charles M. Stapleton filed a brief for the 
Independent Bankers Association of Georgia, Inc., as amicus curiae. 

1 Unless otherwise indicated, the term “C&S” refers generically to 
the C&S system of banking entities, including C&S National and 
its majority owned affiliates and C&S Holding, but excluding the 
5-percent banks. The defendants in this suit—appellees here—are 
C&S National, C&S Holding, six of the 5-percent banks, and two 
banks in the Atlanta area, C&S Emory and C&S East Point, which 
are subsidiaries of C&S Holding. Taken together, these will some-
times be called the “defendant banks.”



90 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

were altered so as to permit the accomplishment of this 
end.

In 1970, Georgia amended its banking statutes to allow 
de jure branching on a countywide basis. Because the 
city of Atlanta is contained within two counties, DeKalb 
and Fulton, which encompass the Atlanta suburbs in 
which the 5-percent banks operated, this change in the 
law meant that C&S National could now absorb the 
5-percent banks as true branches. C&S consequently ap-
plied to the Federal Deposit Insurance Corporation 
(FDIC), under the Bank Merger Act of 1966, 80 Stat. 7, 
12 U. S. C. § 1828, for permission to acquire all of the 
stock of six of the 5-percent banks historically operated 
by C&S as de facto branches. The FDIC authorized 
all but one of the proposed acquisitions.

The Justice Department immediately commenced this 
litigation in a Federal District Court for injunctive relief, 
alleging that the five acquisitions authorized by the 
FDIC would lessen competition in relevant banking mar-
kets, and thus violate § 7 of the Clayton Act, 38 Stat. 731, 
as amended, 64 Stat. 1125, 15 U. S. C. § 18, and that the 
historic “de facto branch” relations between C&S and the 
six 5-percent banks constituted unreasonable restraints 
of trade in violation of § 1 of the Sherman Act, 26 Stat. 
209, as amended, 15 U. S. C. § 1. After a trial, the court 
rendered judgment for C&S on all the issues. 372 F. 
Supp. 616. The Government appealed under § 2 of the 
Expediting Act, 32 Stat. 823, as amended, 15 U. S. C. 
§ 29, and we noted probable jurisdiction.2

2 419 U. S. 893. Notice of appeal was filed prior to the effec-
tive date of the Antitrust Procedures and Penalties Act, Pub. L- 
93-528, § 7, 88 Stat. 1710. The proposed acquisitions were stayed 
automatically by the filing of the suit, 12 U. S. C. § 1828 (c)(7)(A). 
The District Court continued the stay, and it has remained in force 
pending this decision.
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I. The Background of This Litigation
In applying the antitrust laws to banking, careful 

account must be taken of the pervasive federal and state 
regulation characteristic of the industry, “particularly 
the legal restraints on entry unique to this line of com-
merce.” United States v. Marine Bancorporation, 418 
U. S. 602, 606. This admonition has special force in the 
present case, for the de facto branch arrangements and 
the proposed acquisitions involved here were a direct 
response to Georgia’s historic restrictions on branch 
banking.

Before 1927 Georgia permitted statewide branching, 
and C&S National, then as now headquartered in Savan-
nah, established three branches in the city of Atlanta. 
In 1927, state law was changed to prohibit all branch-
ing.3 C&S therefore decided to expand through the for-
mation of a bank holding company. C&S Holding was 
founded in 1928, and between 1946 and 1954 this com-
pany purchased two banks, and founded a third, in the 
Atlanta area. But in 1956 Georgia again altered its 
statutes to prohibit a bank holding company from ac-
quiring more than 15 percent of a bank’s stock. Georgia 
Bank Holding Company Act, 1 Ga. Laws 1956, pp. 309- 
312. A 1960 amendment, still in force, reduced the maxi-
mum ownership level to 5 percent. Ga. Code Ann. 13- 
207 (a)(2) (1967 ed. and Supp. 1974).

By the 1950’s, C&S National was interested primarily 
in suburban expansion. The Atlanta city limits had 
been frozen since 1952, and the area’s economic and 
population growth consequently occurred primarily out-
side the city’s boundaries. Between 1959 and 1969, 
C&S Holding accordingly established in the Atlanta 
suburbs (in DeKalb and Fulton Counties) the six 5-per- 

3 A 1929 amendment allowed branching within the home-office 
city of a bank, but this was of no aid to the ambitions of C&S Na-
tional outside Savannah.
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cent banks at issue in this case. Five of these banks 
were founded under the sponsorship of C&S; the sixth, 
the Tucker Bank, had long been an independent subur-
ban bank when, in 1965, C&S converted it into a 5-per- 
cent bank.4

Each of these six banks was made a “correspondent 
associate” bank within the C&S system. This status 
involved many different relationships between the 5-per- 
cent bank and C&S: In addition to the 5-percent stock 
held by C&S Holding, substantial shares were also held 
by officers, shareholders, and friendly customers of other 
C&S banks, and by their family members. It was under-
stood from the outset that the 5-percent banks would be 
acquired outright by C&S as soon as the law permitted. 
From at least 1965 on, the 5-percent banks used the C&S 
logogram on their buildings, papers, and correspondence. 
C&S filed the charter applications of the 5-percent banks

4 Founded with C&S sponsorship were: (1) The Sandy Springs 
Bank, Fulton County (two offices). Founded in 1959 and opera-
tional in 1960 as the Citizens National Bank of Sandy Springs, it 
was converted in 1969 from a national to a state-chartered bank 
and adopted the name Citizens and Southern Bank of Sandy Springs. 
(2) The Chamblee Bank, DeKalb County. Founded in 1960 as the 
Chamblee National Bank, it was converted to a state-chartered 
bank in 1969 and adopted the name Citizens and Southern Bank of 
Chamblee. (3) The North Fulton Bank, Fulton County and North 
Fulton County. It was founded in 1967 as the Citizens and South-
ern Bank of North Fulton, a state-chartered institution. (4) The 
Park National Bank, DeKalb County. It was founded in 1967 as 
the Citizens and Southern Park National Bank. (5) The South 
DeKalb Bank, DeKalb County (two offices). It was founded as 
the Citizens and Southern South DeKalb Bank, a state-chartered 
institution, in 1969.

The Citizens and Southern Bank of Tucker (two offices), in De-
Kalb County, was independently founded in 1919, as the Bank of 
Tucker. C&S Holding acquired 5-percent ownership in 1965, and 
the bank then adopted its present name. This bank is involved in 
only the Sherman Act phase of this case. Its proposed acquisition 
by C&S was forbidden by the FDIC.
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and openly assured the banks of full financial support, 
assurances which were often instrumental in securing 
regulatory approval of their creation. C&S chose the 
principal executive officer for each 5-percent bank. The 
employees of these banks were accorded the same pen-
sion and promotion rights in the C&S system as pos-
sessed by their colleagues at C&S National and its de 
jure affiliates. C&S selected the location of, and over-
saw the selection of directors for, the suburban banks. 
A C&S executive served as an “advisory director” to 
each suburban bank. C&S conducted surprise audits 
and credit checks at the suburban banks. Each of the 
suburban banks provided the full panoply of C&S bank-
ing services, and customers of any 5-percent bank could 
avail themselves of these services at any of the other 
5-percent banks, or at C&S National and its de jure 
branches. C&S supplied to each 5-percent bank, through 
manuals and memoranda, a large quantity of informa-
tion concerning every conceivable banking procedure and 
problem. Included were data—stamped “for informa-
tion only”—concerning interest rates and service charges 
employed by C&S National and its de jure branches, but 
each 5-percent bank was cautioned to use its own judg-
ment in setting interest rates and service charges. In 
sum, it is fair to say—and the parties agree—that in 
almost every respect save corporate form, each of the 
5-percent banks was a de facto branch of C&S National.

Between 1966 and 1968, the Federal Reserve Board 
investigated C&S’s network of correspondent associate 
banks. The purpose of the investigation was to deter-
mine whether C&S was exerting such control over the 
5-percent banks as to require special “approval” of the 
Federal Reserve Board pursuant to § 3 of the Bank 
Holding Company Act of 1956, as amended. 12 U. S. C. 
§ 1842. The investigation ended in an “understanding” 
between the Board’s staff and C&S that the “correspond-
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ent associate” program, as the staff understood it, did 
not require formal approval.5 The Justice Department 
participated in this investigation, and took no action of 
any kind inconsistent with this “understanding.”

In 1970 Georgia amended its banking statutes to per-
mit de jure branching within any county in which a 
bank already had an office. Ga. Code Ann. 13-203.1 (a) 
(Supp. 1974). This allowed C&S National to branch 
into those Atlanta suburbs which—like the city 
of Atlanta—are within the confines of DeKalb and Ful-
ton Counties. C&S decided to convert the six 5-percent 
banks at issue here into de jure branches. C&S applied 
to the FDIC for permission to acquire all of the 
assets, and to assume all of the liabilities, of the 5-per-
cent banks.6 On October 4, 1971, after reviewing re-
ports on the proposed acquisitions from the Federal Re-
serve Board, the Comptroller of the Currency, and the 
Justice Department, the FDIC approved C&S’s acquisi-
tion of the five suburban banks which C&S had helped 
to found, but disapproved acquisition of the Tucker 
Bank. Because the Tucker Bank had enjoyed an inde-
pendent existence before being converted into a 5-percent 
bank, the FDIC concluded that the correspondent associ-
ate affiliation there had been “anticompetitive in its 
origins” and should not be “ratified” by approval of out-

5 See n. 17, infra. The investigation was concerned with § 3 of 
the Bank Holding Company Act of 1956, 70 Stat. 134, as amended 
on July 1, 1966, by Pub. L. 89-485, § 7, 80 Stat. 237, and on Dec. 31, 
1970, by Pub. L. 91-607, Tit. I, § 102, 84 Stat. 1763. 12 U. S. C. 
§ 1842.

6 The acquisitions were to be made by bank subsidiaries of C&S 
Holding: C&S East Point, which proposed to acquire the Sandy 
Springs and North Fulton Banks, and C&S Emory, which pro-
posed to acquire the Chamblee, Park National, South DeKalb, and 
Tucker Banks. The FDIC was the responsible federal agency be-
cause each of the acquiring banks is a “nonmember [of the Federal 
Reserve System] insured bank.” 12 U. S. C. § 1828 (c) (2) (C).
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right acquisition.7 As for the five banks which C&S had 
helped to found, however, the FDIC stated:

“[T]he opening of these . . . de novo banks served 
the convenience and needs of their respective com-
munities and enhanced competition ...

The FDIC noted that the C&S system was the largest 
commercial banking institution in Fulton County and in 
DeKalb County.8 For this reason, it observed, “new 
acquisitions of nonaffiliated banks in the same market 
[by C&S] would raise the most serious competitive prob-
lems under the Bank Merger Act as amended and under 
Section 7 of the Clayton Act.” But the FDIC reasoned 
that the acquisitions proposed by C&S did not raise such 
problems because the banks involved in the proposed 
mergers “do not compete today and never have com-
peted” ; further, there existed “no reasonable probability” 
that any of the 5-percent banks would break their ties 
with the C&S system even if the proposed acquisitions 
were disapproved. Thus, “[s]uch mergers would not 
alter the existing competitive structure ... in any way or 
add to the concentration of banking resources now held 
by the C&S system.”

II. The Suit in the District Court
On November 2, 1971, within the 30-day period pre-

scribed for such suits, 12 U. S. C. §§ 1828 (c)(6) and (7), 

7 The FDIC noted that the independent Tucker Bank had not 
been in unsound financial condition when C&S assumed de facto 
control in 1965, and that it would have been better for competition 
if C&S had instead sponsored a new bank in the community “just 
as it did in other growing sections of DeKalb County prior to the 
recent change in Georgia’s branching laws.”

8 See the Appendix to this opinion for the District Court’s statis-
tical summary of the Atlanta area’s banking markets, C&S’s place in 
these markets, and the effect of the proposed acquisitions on the 
market-share statistics.
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the United States filed a complaint in the District Court 
for the Northern District of Georgia, alleging that the 
five acquisitions approved by the FDIC would violate 
§ 7 of the Clayton Act and that the ongoing correspond-
ent associate relationships between C&S and the six 
5-percent banks which it had originally sought to acquire 
constituted unreasonable restraints of trade, in violation 
of § 1 of the Sherman Act. The Government sought in-
junctive relief prohibiting the proposed acquisitions and 
terminating the alleged violations of the Sherman Act. 
On January 24, 1974, after an extensive trial, the Dis-
trict Court entered a judgment for the defendants. 372 
F. Supp. 616, 643.

As to the Sherman Act allegations, the District Court 
based its judgment upon two separate and independent 
grounds. First, it held that the 1968 “understanding” be-
tween the staff of the Federal Reserve Board and C&S 
insulated the correspondent associate relationship be-
tween C&S and the 5-percent banks from attack under 
the antitrust laws. Id., at 627. The court based this 
conclusion on the following statement in Whitney Bank 
v. New Orleans Bank, 379 U. S. 411, 419:

“We believe Congress intended the statutory pro-
ceedings before the [Federal Reserve] Board to be 
the sole means by which questions as to the organi-
zation or operation of a new bank by a bank holding 
company may be tested.”

Alternatively, assuming the Sherman Act applied, the 
District Court found that the United States had failed 
to prove that the correspondent associate relationships 
involved “collusive price fixing” or “any agreements not 
to compete or for market division.” 9 The court held

9 The court stated:
“The Government contends that the following aspects of the re-
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“that the matters complained of are subject to the ‘rule 
of reason,’ [and] . . . the Government has not sustained 
its burden of proof as to the unreasonableness of the prac-
tices involved or with respect to any adverse impact 
upon competition.” 372 F. Supp., at 627-628.

The Government had conceded that it was no viola-
tion of the Sherman Act for a large city bank to arrange 
a traditional “correspondent” relationship with a smaller, 

lationships between the defendants have restrained interstate trade 
and commerce:

“1. The routine and systematic practice of furnishing to one 
another comprehensive information as to past, present and future 
competitive practices and policies, with a purpose of achieving uni-
formity among the defendants ;

“2. The provision by C&S National to the five percent defendants 
of various manuals and memoranda;

“3. The provision by C&S National to the five percent defendants 
of suggestions and advice on such matters as rates, hours of opera-
tion, types of loan to discourage and minimum loan rates . . . .

“The Government also asserts, and the record shows, that the ad-
vice and suggestions offered by C&S National are generally followed.

“These activities, however, do not amount to collusive price fixing. 
For example, there is no suggestion that any advice as to rates 
amounts to more than an expert appraisal of a market situation 
from the point of view of a lending institution—a type of opinion 
to which a lending institution would naturally be expected to pay 
great attention. . . .

“The practices involved here do not conform to the accepted 
definition or description of per se antitrust violations where no 
resort to context or circumstances is required (or permitted).

“There is no evidence of record to conclude that the utilization by 
the five percent defendant banks of the services or information 
received by them from C&S National or C&S Holding was a result 
of any tacit or explicit combinations rather than the natural deference 
of the recipient to information from one with greater expertise or 
better sources. In either case there is the flow of information as to 
rates, practices, etc., which the Government apparently applauds or 
at least condones in a correspondent banking relationship.” 372 F. 
Supp., at 626, 627, and 628.



98 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

outlying bank—a “ ‘mutually beneficial arrangement 
whereby the smaller bank receives needed services and the 
larger bank obtains both the benefit of the correspondent 
bank balance kept with it and the income from the sale 
of its services to the smaller bank’s customers.’ ” Id., at 
628. Noting this concession, the District Court 
observed:

“[S]uch assistance to, or sponsorship of, a smaller 
bank, is desirable and necessary and not anticom-
petitive. The difference between a pure correspond-
ent relationship and a correspondent associate 
relationship as set forth in the evidence is merely 
one of degree, a fine line of demarcation almost 
impossible for the Court to perceive. . . .

“. . . [T]he Court finds as a fact that the relation-
ship between C&S National, C&S Holding, and the 
five percent defendant banks, and the interchange of 
information between them, have been reasonable 
under the circumstances and not in violation of 
Section 1 of the Sherman Act.” Ibid.

Turning to the claim under § 7 of the Clayton Act, the 
court found that the various defendant banks were each 
“engaged in commerce” and that the relevant “line of 
commerce” was “commercial banking.” The court de-
clined, however, to define the appropriate geographic 
markets, stating that its “disposition of the case is based 
upon factors which make a precise delineation of the 
market area unnecessary.” 372 F. Supp., at 629. Sim-
ply assuming the correctness of the Government’s position 
that the appropriate markets were DeKalb County, Ful-
ton County, North Fulton County, or the Atlanta area 
generally, the court made detailed findings as to the effect 
of the proposed acquisitions on C&S’s nominal market 
shares. Id., at 629-633.10 But, just as had the FDIC

10 See Appendix to this opinion.
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before it, the court saw these increases in nominal shares 
as of no competitive significance because the 5-percent 
banks had always been de facto branches within the C&S 
system. Id., at 633-638.11

11 The court noted that “no witness (for either the Government 
or the defendants) testified that the proposed mergers would have 
any adverse economic or competitive implications whatever . . . .” 
372 F. Supp., at 638. Competitors of the suburban 5-percent banks 
“expressed the view that the proposed mergers would have no effect 
whatsoever on competition as it relates to third parties.” Ibid. 
The court found “as a fact that there is no presently existing sub-
stantial competition between the five percent defendant banks and 
C&S National, or inter sese, or with third parties, which would be 
affected by the proposed merger.” Id., at 642.

In the interval between the trial and the announcement of the 
District Court’s opinion, the Supreme Court of Georgia had ruled 
in a separate suit brought by a group of independent suburban banks 
that C&S was in technical violation of the state bank holding com-
pany law with respect to the 5-percent banks in the Atlanta 
suburbs. Its judgment was grounded on the fact that, in addition 
to the 5-percent stock interest directly owned by C&S Holding, 
substantial numbers of shares were owned by C&S officers and 
directors. The state court accordingly directed the Georgia Bank-
ing Commissioner to file suit to force divestiture of excess stock 
holdings by these shareholders. Independent Bankers Assn. v. Dunn, 
230 Ga. 345, 197 S. E. 2d 129, modified sub nom. Citizens & 
Southern National Bank v. Independent Bankers Assn., 231 Ga. 
421, 202 S. E. 2d 78. The District Court’s opinion took notice 
of this state-court judgment and concluded that it would not lead 
to genuine competition among the 5-percent banks or between 
them and C&S. 372 F. Supp., at 643. After the District Court’s 
opinion was announced, the State Banking Commissioner, acting 
pursuant to the state-court judgment, ordered C&S Holding to 
limit its direct and indirect interest in the stock of correspondent 
associate banks to 5 percent and ordered C&S to “terminate any 
direct or indirect supervision of the . . . five percent banks beyond 
that which is available from The Citizens and Southern National 
Bank or the Citizens and Southern Holding Company to any bank 
that wishes to enter into a correspondent relationship with such 
bank or holding company.” On June 3, 1974, the District Court 
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III. The Issues Under the Sherman and Clayton Acts
It is common ground in this case that the 5-percent 

banks have been operated from the outset substantially 
as de facto branches of C&S, even though they are and 
have always been separate corporate entities. From 
these agreed-upon facts, the parties draw sharply diver-
gent conclusions under the Sherman and Clayton Acts.

Section 1 of the Sherman Act, 15 U. S. C. § 1, provides:
“Every contract, combination in the form of trust 

or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States ... is declared 
to be illegal....”

The Government contends that the relationships be-
tween C&S and the six 5-percent banks constituted un-
reasonable restraints of trade on two alternative theories: 
(1) The relationships encompassed an agreement to fix 
interest rates and service charges among the 5-percent 
banks, and between these banks and C&S-owned banks, 
resulting in a ‘‘per se” violation of the Sherman Act 
(2) The programs unreasonably restrained interbank 
competition, as to prices and services, by extending 
interbank cooperation far beyond the conventional “cor-
respondent” arrangements which large city banks tradi-
tionally make with small banks in outlying markets. 
C&S denies that its relationships with the 5-percent 
banks encompassed any agreements to fix prices and 
contends that the process of de facto branching was a 
procompetitive response to Georgia’s anticompetitive 
ban on de jure branching, and thus legal under the Sher-

amended its opinion nunc pro tunc to find that the Banking Com-
missioner’s “order does not change the underlying basis of the 
Court’s decision that the proposed mergers will not substantially 
lessen competition.” Id., at 643 n. 8.
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man Act’s “rule of reason.” In the alternative, C&S con-
tends that its relationships with the 5-percent banks 
were subject to the “exclusive primary jurisdiction” of 
the Federal Reserve Board and thus immune from attack 
under § 1 of the Sherman Act. \

Section 7 of the Clayton Act, 15 U. S. C. § 18, provides:
“No corporation engaged in commerce shall ac-

quire, directly or indirectly, the whole or any part of 
the stock or other share capital and no corporation 
subject to the jurisdiction of the Federal Trade Com-
mission shall acquire the whole or any part of the 
assets of another corporation engaged also in com-
merce, where in any line of commerce in any section 
of the country, the effect of such acquisition may be 
substantially to lessen competition, or to tend to 
create a monopoly.” 12

The Government argues that the acquisitions of the 
five suburban banks approved by the FDIC would 
“lessen” competition when compared to what the situa-
tion would be if the defendant banks ceased their alleged

12 Pursuant to 12 U. S. C. § 1828 (c) (7) (B), referring to 12 
U. S. C. § 1828 (c) (5) (B), bank mergers are made subject to 
Clayton Act standards unless “the anticompetitive effects of the pro-
posed transaction are clearly outweighed in the public interest by 
the probable effect of the transaction in meeting the convenience and 
needs of the community to be served.” Hence, in bank merger cases 
brought under the Clayton Act, there is a “ ‘convenience and needs’ 
defense” that “comes into play only after a district court has made 
a de novo determination of the status of a bank merger under the 
Clayton Act.” United States v. Marine Bancorporation, 418 U. S. 
602, 626. See also United States n . Third National Bank in Nash-
ville, 390 U. S. 171; United States v. First City National Bank of 
Houston, 386 U. S. 361. Because of its disposition of the case, the 
District Court did not reach this additional defense which had been 
asserted by C&S.
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violations of the Sherman Act. The Government fur-
ther contends that, even if the present relationships be-
tween C&S and the 5-percent banks do not offend the 
Sherman Act, since the relationships might nevertheless 
change and the whole situation become more competitive 
for business or state-law reasons, the proposed acquisi-
tions violate § 7 by foreclosing this possibility. C&S ar-
gues that the acquisitions would merely convert de facto 
into de jure branches, with no perceptible effect on com-
petition compared with the present situation, which is as-
serted by C&S to be lawful under the Sherman Act. 
C&S urges that there is no realistic possibility of future 
competition among the defendant banks. In the alter-
native, C&S contends that each of the 5-percent banks 
operates in a distinct and segregable market, so that the 
proposed acquisitions would not lessen competition in 
any relevant “section of the country”; and that any anti-
competitive effects of the acquisitions are “outweighed 
in the public interest” because the acquisitions meet 
“the convenience and needs” of banking customers in 
the Atlanta area.13 The District Court did not reach 
these alternative contentions.

A. The Sherman Act Issues
1. The Question of Immunity

The District Court thought the correspondent associate 
programs immune from Sherman Act scrutiny because 
they were subject to the “exclusive primary jurisdiction” 
of the Federal Reserve Board under the Bank Holding 
Company Act of 1956, as amended. We do not so under-
stand the law. The court relied on Whitney Bank v. 
New Orleans Bank, 379 U. S. 411, but the question 
in that case was the wholly different one of 
whether it is the Comptroller of the Currency or the

13 See n. 12, supra.
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Federal Reserve Board that has jurisdiction to determine 
whether transactions by a bank holding company con-
form with applicable state banking law. For guidance 
as to antitrust immunities, recourse must be had directly 
to the provisions of the Bank Holding Company Act, 12 
U. S. C. § 1841 et seq.

The statutory scheme requires the “prior approval” 
of the Federal Reserve Board for certain transactions by 
bank holding companies—including transactions tending 
to create or enlarge holding company control of inde-
pendent banks. 12 U. S. C. § 1842 (a).14 The types of 
transactions requiring Board approval were expanded by 
amendments to the Act in 1966 and 1970.15 Prior to 

14 “It shall be unlawful, except with the prior approval of the 
Board, (1) for any action to be taken that causes any company to 
become a bank holding company; (2) for any action to be taken 
that causes a bank to become a subsidiary of a bank holding com-
pany; (3) for any bank holding company to acquire direct or in-
direct ownership or control of any voting shares of any bank if, 
after such acquisition, such company will directly or indirectly own 
or control more than 5 per centum of the voting shares of such 
bank; (4) for any bank holding company or subsidiary thereof, 
other than a bank, to acquire all or substantially all of the assets of 
a bank; or (5) for any bank holding company to merge or consoli-
date with any other bank holding company. . . .” 12 U. S. C. 
§1842 (a).

15 Prior to the amendments of July 1, 1966, Pub. L. 89-485, § 7, 
80 Stat. 237, prior approval of the Board was not required for 
causing a bank to become a subsidiary of a bank holding company. 
In addition to adding this requirement, the 1966 amendments 
broadened the definition of a subsidiary from a company in which 
a bank holding company “own[s]” 25 percent of the voting shares 
to a company in which a bank holding company “directly or indi-
rectly own[s] or control [s]” this percentage share. Compare §4 
of the 1966 amendments, 80 Stat. 236, with § 2 (d) of the Bank 
Holding Company Act of 1956, 70 Stat. 133. The provision is now 
codified at 12 U. S. C. § 1841 (d)(1). The definition of subsidiary 
has also included, from the outset of the Act, “any company the elec-
tion of a majority of whose directors is controlled in any manner” by 
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1966, it appeared that Board approval of a transaction 
provided no immunity from antitrust action, for a note 
then set out under 12 U. S. C. § 1841 stated that nothing 
in the Act was to be construed as a “defense” to an anti-
trust suit. The 1966 amendments to the Act formalized 
this provision, but also blunted its force by establishing 
an intricate procedure for accommodating the jurisdic-
tions of the Board and the Justice Department.16 Under

a bank holding company. 12 U. S. C. § 1841 (d) (2). The amend-
ments of December 31, 1970, Pub. L. 91-607, § 101 (d), 84 Stat. 
1763, further enlarged the definition of subsidiary to include “any 
company with respect to the management or policies of which such 
bank holding company has the power, directly or indirectly, to 
exercise a controlling influence, as determined by the Board, after 
notice and opportunity for hearing.” 12 U. S. C. §1841 (d)(3).

16 § 11 of the 1966 amendments, Pub. L. 89-485, 80 Stat. 240. As 
presently in force, 12 U. S. C. § 1849, the provision (with subsection 
headings omitted) reads:

“(a) Nothing herein contained shall be interpreted or construed 
as approving any act, action, or conduct which is or has been or 
may be in violation of existing law, nor shall anything herein con-
tained constitute a defense to any action, suit, or proceeding pending 
or hereafter instituted on account of any prohibited antitrust or 
monopolistic act, action, or conduct, except as specifically provided 
in this section.

“(b) The Board shall immediately notify the Attorney General 
of any approval by it pursuant to section 1842 of this title of a 
proposed acquisition, merger, or consolidation transaction, and such 
transaction may not be consummated before the thirtieth calendar 
day after the date of approval by the Board. Any action brought 
under the antitrust laws arising out of an acquisition, merger, or 
consolidation transaction approved under section 1842 of this title 
shall be commenced within such thirty-day period. The com-
mencement of such an action shall stay the effectiveness of the 
Board’s approval unless the court shall otherwise specifically order. 
In any such action, the court shall review de novo the issues pre-
sented. In any judicial proceeding attacking any acquisition, 
merger, or consolidation transaction approved pursuant to section 
1842 of this title on the ground that such transaction alone and of 
itself constituted a violation of any antitrust laws other than sec-
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the Act as amended, the Board “shall not approve” an 
otherwise forbidden transaction unless it meets certain 
antitrust standards derived from, but not everywhere 
identical to, the standards of the Sherman Act and of § 7 
of the Clayton Act. 12 U. S. C. § 1842 (c). The Board’s 

tion 2 of Title 15, the standards applied by the court shall be 
identical with those that the Board is directed to apply under sec-
tion 1842 of this title. Upon the consummation of an acquisition, 
merger, or consolidation transaction approved under section 1842 of 
this title in compliance with this chapter and after the termination 
of any antitrust litigation commenced within the period prescribed 
in this section, or upon the termination of such period if no such 
litigation is commenced therein, the transaction may not thereafter 
be attacked in any judicial proceeding on the ground that it alone 
and of itself constituted a violation of any antitrust laws other than 
section 2 of Title 15, but nothing in this chapter shall exempt any 
bank holding company involved in such a transaction from comply-
ing with the antitrust laws after the consummation of such 
transaction.

‘■ (c) In any action brought under the antitrust laws arising out 
of any acquisition, merger, or consolidation transaction approved 
by the Board under section 1842 of this title, the Board and any 
State banking supervisory agency having jurisdiction within the 
State involved, may appear as a party of its own motion and as of 
right, and be represented by its counsel.

“(d) Any acquisition, merger, or consolidation of the kind described 
in section 1842 (a) of this title which was consummated at any time 
prior or subsequent to May 9, 1956, and as to which no litigation 
was initiated by the Attorney General prior to July 1, 1966, shall 
be conclusively presumed not to have been in violation of any anti-
trust laws other than section 2 of Title 15.

“(e) Any court having pending before it on or after July 1, 1966, 
any litigation initiated under the antitrust laws by the Attorney 
General with respect to any acquisition, merger, or consolidation of 
the kind described in section 1842 (a) of this title shall apply the 
substantive rule of law set forth in section 1842 of this title.

“(f) For the purposes of this section, the term ‘antitrust laws’ 
means the Act of July 2, 1890 (the Sherman Antitrust Act), the Act 
of October 15, 1914 (the Clayton Act), and any other Acts in 
pari materia.”
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order granting or denying an application for prior ap-
proval is subject to review in the courts of appeals. 12 
U. S. C. § 1848. Furthermore, an approved transaction 
is stayed automatically for 30 days, during which time an 
antitrust suit challenging the transaction may be brought 
in the district court. 12 U. S. C. § 1849 (b). Such a 
suit is governed by the modified antitrust standards set 
out in § 1842 (c). If the antitrust suit is not brought 
within 30 days, and the transaction is consummated,

“the transaction may not thereafter be attacked in 
any judicial proceeding on the ground that it alone 
and of itself constituted a violation of any antitrust 
laws other than section 2 of Title 15 [§ 2 of the Sher-
man Act], but nothing in this chapter shall exempt 
any bank holding company involved in such a 
transaction from complying with the antitrust laws 
after the consummation of such transaction.” 12 
U. S. C. § 1849 (b).

C&S can draw no consolation from these provisions. 
It is true that the staff of the Federal Reserve Board, in 
1968, came to an “understanding” with C&S that the 
correspondent associate programs then in effect did not 
offend § 3 of the Bank Holding Company Act, 12 
U. S. C. § 1842 (a), and thus did not require formal 
Board “approval.” 17 But this did not give rise to any

17 The Secretary to the Federal Reserve Board described the in-
vestigation and the 1968 “understanding” in a 1972 letter to the 
Justice Department:
“The fact finding inquiry undertaken by Board staff into the rela-
tionship between Citizens & Southern and the other banking insti-
tutions referred to was begun in 1966 and continued into 1968. 
The principal focus of the inquiry concerned essentially two ques-
tions: (1) whether Citizens & Southern had unlawfully acquired a 
direct or indirect stock ownership in these banking institutions in 
excess of 5 per cent without first having secured the requisite prior 
Board approval; and (2) whether the banking institutions had un-
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antitrust immunity. A consummated transaction ac-
quires immunity under § 1849 (b) only when no antitrust 
action has been commenced within 30 days after

lawfully become subsidiaries of Citizens & Southern by virtue of 
the election of directors without first having received the requisite 
prior Board approval. The inquiry arose in 1966 out of information 
contained in Citizens & Southern’s registration statement filed with 
the Board and in 1968 as a result of information supplied by the 
Comptroller of the Currency in connection with the merger of the 
Citizens and Southern National Bank and the Citizens and Southern 
Bank of Augusta. The inquiry referred to was not initiated as a 
result of any application filed with the Board for approval of an 
acquisition, merger, or consolidation transaction under section 3 
of the Bank Holding Company Act.

“The Board of Governors did not issue any order approving the 
relationships between Citizens & Southern and the other banking 
institutions under section 3 of the Bank Holding Company Act.

“There was no determination made that approval of the Board 
under section 3 of the Bank Holding Company Act was required 
for Citizens & Southern to retain an ownership interest of 5 per 
cent or less in the banking institutions referred to or to maintain 
the relationships with those banks in circumstances where Citizens 
& Southern did not elect a majority of the directors of any such 
bank. There was an understanding reached between members of 
the Board’s staff and representatives of Citizens & Southern that in 
those cases where Citizens & Southern purchased 5 per cent or less 
of the stock of a bank, in some instances furnishing a principal 
operating officer for such bank, as well as other employee benefits, 
Citizens & Southern would not be deemed to have control of a ma-
jority of the directors of such bank on these facts alone. Further, 
where the foregoing circumstances existed and where control of ad-
ditional shares was purchased by the bank’s executive officer, con-
trol of such shares purchased would not be attributed to Citizens & 
Southern so long as Citizens & Southern did not finance the pur-
chase of such shares, directly or indirectly. Finally, it was under-
stood that even though Citizens & Southern was responsible, directly 
or indirectly, in placing one or two directors on the boards of such 
banks, if that number did not constitute a majority of directors of 
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the transaction has received the “approval” of the 
Board, in an order which is subject to judicial review 
and which reflects application by the Board of the special 
antitrust standards of § 1842 (c). The immunity applies 
only to “an acquisition, merger, or consolidation transac-
tion approved under section 1842 of this title in com-
pliance with this chapter.” § 1849 (b). The obvious 
purpose of the complex machinery in § 1849 (b) 
is to accord finality to formal actions of the Board not 
subjected to timely challenge under the antitrust laws. 
There is no indication that Congress wished to accord a 
similar finality to the informal views of the Board’s staff.

We note, however, that the 1966 amendments also 
added a “grandfather” provision to the Bank Holding 
Company Act, 12 U. S. C. § 1849 (d):

“Any acquisition, merger, or consolidation of the 
kind described in section 1842 (a) of this title which 
was consummated at any time prior or subsequent to 
May 9, 1956, and as to which no litigation was initi-
ated by the Attorney General prior to July 1, 1966, 
shall be conclusively presumed not to have been in 
violation of any antitrust laws other than section 2 
of Title 15 [§ 2 of the Sherman Act].”

Unlike § 1849 (b), this provision does not state or imply 
that the covered transactions must have received the for-
mal approval of the Federal Reserve Board. This grand-
father provision is not, like § 1849 (b), an attempt to 
accommodate the competing jurisdictions of the Federal 
Reserve Board under § 1842 and the Justice Department 
under the antitrust laws. Rather, the grandfather pro-
vision is a simple conferral of legislative amnesty for 

such bank, the Board’s staff would not consider that Citizens & 
Southern could reasonably be held to have control of a majority of 
the directors of such bank.”
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theretofore unchallenged transactions completed before 
Congress had clarified the nature of that accommodation.

The transactions by which C&S created a correspond-
ent associate relationship with three of the 5-per- 
cent banks—the Sandy Springs, Chamblee, and Tucker 
banks—were consummated prior to July 1966, and the 
Attorney General had taken no action against those 
transactions by that date. Those transactions thus fall 
within the terms of the grandfather provision, and the 
correspondent associate programs in force at those three 
banks are, therefore, immune from attack under § 1 of 
the Sherman Act.

While the formation by C&S of a de facto branch was 
a unique type of transaction, it may fairly be character-
ized as an “acquisition, merger, or consolidation of the 
kind described in § 1842 (a).” Forming a de facto 
branch was a multifaceted operation—involving a multi-
plicity of purchases of stock by a number of parties, the 
adoption of the C&S logogram by the de facto branch, the 
connection of the de facto branch with C&S personnel 
and information programs, the structuring of the bank 
to receive and administer all C&S banking services, and 
the establishment of formal C&S influence over the 
board of directors at the de facto branch. But even 
before its scope was expanded in 1970, § 1842 (a) was 
concerned with more than the literal “acquisition” of 
stock: It took broad account of the “indirect” control 
of stock, and the control of boards of directors “in any 
manner,” by bank holding companies.18 The grand-
father provision creates immunity under § 1 of the Sher-
man Act, not simply under § 7 of the Clayton Act, an 
indication that its protection extends not merely to 
literal acquisitions, mergers, and consolidations, but also 
to “restraints of trade” simultaneous with and function-

18 See n. 15, supra.
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ally integral to such transactions. Though multifaceted, 
the formation by C&S of a de facto branch was a unitary 
and cohesive undertaking in the sense that all the facets 
were closely coordinated, simultaneously instituted, and 
designed to serve the single purpose of fitting the new 
bank into the “C&S system.” There is virtually noth-
ing about the present correspondent associate programs 
that was not fully evident and in place from the moment 
the programs were launched. There has been no in-
crease in C&S control, nor any change in the way it has 
been exercised.

Whether these programs violated § 1842 (a)—as it 
applies today or as it applied when the programs be-
gan—is not relevant to our inquiry.19 By its terms, the 
grandfather provision applies to transactions of the kind 
described in § 1842 (a). We cannot believe that Con-
gress wished to grant the benefits of the provision only 
to transactions that plainly transgressed § 1842 (a). 
Such a construction would make application of the 
grandfather provision not only cumbersome and time 
consuming,20 but also flagrantly inequitable. The for-
mation of a de facto C&S branch involved the direct and

19 The grandfather provision creates a conclusive presumption of 
compliance with the antitrust laws, but not necessarily of compli-
ance with the provisions of the Bank Holding Company Act. See 
12 U. S. C. § 1849 (f).

20 If the correspondent associate program had received formal 
Board approval, any antitrust immunity created by the machinery 
in § 1849 (b) could, of course, have extended only to those features 
of the program clearly and expressly encompassed by the approval 
order. But § 1849 (d) applies even where, as here, there has been 
no approval order. If the provision were construed to cover only 
transactions actually violative of § 1842 (a), a court applying the 
provision would face the daunting—and quite senseless—task of 
dissecting a complicated, integrated transaction, such as the forma-
tion of a de facto branch, into those components which did and 
those which did not require prior approval of the Board.
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indirect acquisition of bank stock, and the direct and 
indirect assertion of control over the governance and 
operations of a bank, by a bank holding company. 
Though unusual in form, such a transaction quite clearly 
falls within the class of dealings by bank holding com-
panies which Congress intended, in § 1849 (d), to shield 
from retroactive challenge under the antitrust laws.

2. De Facto Branching Under the Sherman Act
Three of the 5-percent banks—the Park National, 

South DeKalb, and North Fulton banks—were formed 
after July 1, 1966, and their correspondent associate 
relationships with C&S are therefore beyond the reach 
of the grandfather provision of the Bank Holding Com-
pany Act and subject to scrutiny under the Sherman 
Act.

Each of these banks was founded ab initio through the 
sponsorship of C&S. Except for that sponsorship, they 
would very probably not exist. The record shows that 
other banking organizations had been unsuccessful in 
attempting to launch new banks in the area, and C&S 
affiliation and financial backing were instrumental in 
convincing state and federal banking authorities to char-
ter these new banks. In short, these banks represented 
a policy by C&S of de facto branching through the for-
mation of new banking units, rather than through the 
acquisition, and consequent elimination, of pre-existing, 
independent banks.21

Of necessity, the Government’s attack on this process 

21 The Tucker Bank, which was not founded as a new bank by 
C&S, comes within the coverage of the grandfather provision, as 
explained in the previous section. De facto branching through the 
de facto “acquisition” of pre-existing banks might raise questions 
under the Sherman Act considerably different from those presented 
by the C&S practice of de facto branching through founding new 
banks.
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is highly technical. Had the new banks been de jure 
branches of C&S, the whole process would have been 
beyond reproach. Branching allows established banks 
to extend their services to new markets, thereby broaden-
ing the choices available to consumers in those markets.22 
Having access to parent-bank financial support, expert 
advice, and proved banking services, branches of several 
city banks can often enter a market not yet large or 
developed enough to support a variety of independent, 
unit banks. Branching thus offers competitive choice 
to markets where monopoly or oligopoly might otherwise 
prevail. Furthermore, the branching process gives to 
outlying customers the benefit of sophisticated services 
which local unit banks might have little ability or incen-
tive to deliver. The Government denies none of this, 
nor that C&S’s program of de facto branching was, until 
1970, the closest substitute to de jure branching allowed 
under Georgia law. Yet the Government insists that 
this de facto branching violated the Sherman Act because 
the parent bank and its de facto branches were legally 
distinct corporate entities and were obligated, therefore, 
to compete vigorously against each other.

It is, of course, conceded that C&S’s de facto branches 
have not behaved as active competitors with respect 
either to each other or to C&S National and its majority- 
owned affiliates. But the Government goes further and 
contends that the correspondent associate programs have 
actually encompassed at least a tacit agreement to fix in-
terest rates and service charges, see Interstate Circuit, 
Inc. v. United States, 306 U. S. 208, 227; United States N. 
Masonite Corp., 316 U. S. 265, 275-276; United States 
v. Bausch & Lomb Optical Co., 321 U. S. 707, 723; 
United States v. General Motors Corp., 384 U. S. 127,

22 See generally M. Mayer, The Bankers 83-91 (1974).
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142-143, so as to make the interrelationships—to that 
extent at least—illegal “per se.” See United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150, 224-226, n. 59; 
United States v. Parke, Davis & Co., 362 U. S. 29, 47. 
C&S vigorously denies the existence of any agreement 
to fix prices. The evidence in the record is mixed.

C&S did regularly notify the 5-percent banks—as it 
did its de jure branches—of the interest rates and serv-
ice charges in force at C&S National and its affiliates. 
But the dissemination of price information is not itself a 
per se violation of the Sherman Act. See Maple Floor-
ing Assn. v. United States, 268 U. S. 563; Cement 
Mfrs. Protective Assn. v. United States, 268 U. S. 
588; United States v. Container Corp., 393 U. S. 
333, 338 (concurring opinion). A few of the memoranda 
distributed by C&S could be construed as advocating 
price uniformity; on the other hand, the memoranda 
were almost without exception stamped “for information 
only,” and the 5-percent banks were admonished by C&S, 
several times and very clearly, to use their own judg-
ment in setting prices; indeed, the banks were warned 
that the antitrust laws required no less. The District 
Court observed that in fact prices did not often vary sig-
nificantly among the 5-percent banks or between these 
banks and C&S National, but the court attributed this to 
the “natural deference of the recipient to information 
from one with greater expertise or better services.” 372 
F. Supp., at 628. And the court found as a fact that 
there was no “collusive price fixing.” Id., at 626.

Were we dealing with independent competitors having 
no permissible reason for intimate and continuous coop-
eration and consultation as to almost every facet of do-
ing business, the evidence adduced here might well pre-
clude a finding that the parties were not engaged in a 
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conspiracy to affect prices. But, as we indicate below, 
the correspondent associate programs, as such, were per-
missible under the Sherman Act. In this unusual light, 
we cannot hold clearly erroneous the District Court’s find-
ing that the lack of significant price competition did not 
flow from a tacit agreement but instead was an indirect, 
unintentional, and formally discouraged result of the 
sharing of expertise and information which was at the 
heart of the correspondent associate programs. Fed. Rule 
Civ. Proc. 52 (a) ; United States n . General Dynamics 
Corp., 415 U. S. 486,508.

The Government argues, alternatively, that the cor-
respondent associate programs have gone far beyond con-
ventional “correspondent” relationships, and that conse-
quently these programs have “unreasonably” restrained 
competition among the 5-percent banks and between 
these banks and C&S National. The District Court was 
not persuaded by this theory:

“The difference between a pure correspondent rela-
tionship and a correspondent associate relationship 
as set forth in the evidence is merely one of degree, 
a fine line of demarcation almost impossible for the 
Court to perceive.... In either case there is the flow 
of information as to rates, practices, etc., which the 
Government apparently applauds or at least con-
dones in a correspondent banking relationship.” 372 
F. Supp., at 628.

The court’s dilemma is understandable, for in neither 
law nor banking custom has there developed a clear, fixed 
definition of the correspondent relationship : 23

“Correspondent banking is an interbank practice 
whereby ‘city’ correspondent banks provide a cluster

23 Austin & Solomon, A New Antitrust Problem : Vertical Integra-
tion in Correspondent Banking, 122 U. Pa. L. Rev. 366, 367-368 
(1973).
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of services to smaller ‘country’ banks in exchange 
for interbank deposits. Dating back to colonial 
times, correspondent banking originally provided an 
extended network of independent unit banks with 
a link to financial centers, and at the same time 
furnished substitute central banking functions. To-
day, as a vital component of the era of electronic 
banking, it enables city correspondents to provide 
customers with a range of services that is varied, 
extensive and constantly expanding ; one survey 
lists as many as fifty different categories.”

Among the services typically provided within a conven-
tional correspondent arrangement are check clearing, help 
with bill collections, participation in large loans, legal 
advice, help in building securities portfolios, counseling 
as to personnel policies, staff training, help in site selec-
tion, auditing, and the provision of electronic data 
processing. Furthermore, like C&S’s program, the cor-
respondent arrangement is often established as a prelude 
to a formal merger between the two banks.24

Nevertheless, C&S’s program does appear to have gone 
several steps beyond conventional correspondent arrange-

24 Id., at 367-371. On the varieties of “service packages” to be 
found in correspondent banking, see also Knight, Correspondent 
Banking,Part I: Balances and Services, Fed. Reserve Bank of Kansas 
City Monthly Review (Nov. 1970) ; Knight, Correspondent Bank-
ing, Part II: Loan Participation and Fund Flows, Fed. Reserve 
Bank of Kansas City Monthly Review (Dec. 1970) ; Subcommittee 
on Domestic Finance of the House Committee on Banking and Cur-
rency, 88th Cong., 2d Sess., A Report on the Correspondent Banking 
System (Comm. Print Dec. 1964), and Correspondent Relations: 
A Survey of Banker Opinion (Comm. Print Oct. 1964) ; Nadler, 
Three Score Years of Correspondent Banking, Banking 54-55 (July 
1968) ; Correspondent Banking Survey in Am. Banker 8-71 (Dec. 
18, 1970).
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ments. C&S has closely advised the boards of directors 
of the 5-percent banks, supplied their chief executive of-
ficers, allowed full “branchlike” use of the C&S logogram, 
provided all the C&S services available at a de jure 
branch, dealt with the 5-percent banks through the C&S 
branch administration department, and provided con-
stant and detailed information on prices and on all bank-
ing procedures.25 It is conceivable that these relation-
ships, separately or taken together, have restrained com-
petition among the defendant banks more thoroughly or 
effectively than would have a conventional correspond-
ence program. But even if the Government had proved 
this, which the District Court found not to be the case, 
that alone would not make out a Sherman Act violation. 
C&S has operated the 5-percent banks as de facto 
branches as a direct response to Georgia’s historic re-
strictions on de jure branching, and the question there-
fore remains whether restraints of trade integral to this 
particular, unusual function are unreasonable. See 
Chicago Board of Trade n . United States, 246 U. S. 
231, 238. We turn directly to that question.

The central message of the Sherman Act is that a 
business entity must find new customers and higher 
profits through internal expansion—that is, by competing 
successfully rather than by arranging treaties with its 
competitors. This Court has held that even commonly 
owned firms must compete against each other, if they 
hold themselves out as distinct entities. “The corporate 
interrelationships of the conspirators . . . are not deter-
minative of the applicability of the Sherman Act.” 
United States v. Yellow Cab Co., 332 U. S. 218, 227. 
See also Kiefer-Stewart Co. v. Joseph E. Seagram & Sons,

25 Also, of course, C&S owns 5 percent of the stock in these 
banks—not a common facet of correspondent banking. But the 
Government neither challenges C&S’s 5-percent ownership, as such, 
nor suggests that it aggravates the alleged antitrust problems.
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Inc., 340 U. S. 211, 215; Timken Roller Bearing Co. N. 
United States, 341 U. S. 593, 598; Perma Life Mufflers, 
Inc. v. International Parts Corp., 392 U. S. 134, 141-142. 
A fortiori, independently owned firms cannot escape com-
peting merely by pretending to common ownership or 
control, for the pretense would simply perfect the cartel. 
We may also assume, though the question is a new one, 
that a business entity generally cannot justify restraining 
trade between itself and an independently owned entity 
merely on the ground that it helped launch that entity, 
by providing expert advice or seed capital. Otherwise 
the technique of sponsorship followed by restraint might 
displace internal growth as the normal and legitimate 
technique of business expansion, with unknowable 
consequences.

But these general principles do not dispose of the 
present case. C&S was absolutely restrained by state 
law from reaching the suburban market through the 
preferred process of internal expansion. De facto branch-
ing was the closest available substitute.26 Just last 
Term, in a brief presented to this Court, the Justice De-
partment told us that it was desirable and procompeti- 
tive for a bank to “ [enter] de novo into areas fore-
closed to branching by sponsoring the organization of 
an affiliate bank, and later acquiring the bank. This 
method of expansion is legal and a well-recognized prac-
tice used by large statewide banking organizations, and 
recognized by the federal banking authorities.” 27 The 

26 This case does not require us to explore the conceivable antitrust 
problems raised by correspondent banking in all circumstances and 
in all its many forms. We deal here solely with the founding and 
maintenance of new de facto branch banks in the context of a 
state ban on de jure branching.

27 Brief for United States 15-16, filed in No. 73-38, 0. T. 1973, 
United States v. Marine Bancorporation (citations to record 
omitted).
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Government acknowledged that such a sponsored bank 
could “be affiliated with its sponsor for purposes of cor-
respondent relationships and other inter-bank services, 
including financial support,” and that it could be 
“formed” by the parent bank’s “officers, directors, or 
their associates” and could be “assisted” by the parent 
firm “until acquired and converted into a branch.”28 
This is as good a curbstone description as any of pre-
cisely the relationships at issue in the present case.2*

To characterize these relationships as an unreasonable 
restraint of trade is to forget that their whole purpose 
and effect were to dejeat a restraint of trade. Georgia’s 
antibranching law amounted to a compulsory market 
division. Accomplished through private agreement, mar-
ket division is a per se offense under the Sherman Act:

“This Court has reiterated time and again that 
‘[h]orizontal territorial limitations . . . are naked 
restraints of trade with no purpose except stifling 
of competition.’ ” United States v. Topco Associ-
ates, Inc., 405 U. S. 596, 608, quoting White Motor 
Co. n . United States, 372 U. S. 253, 263.

The obvious purpose and effect of a rigid antibranch-
ing law are to make the potential bank customers of 
suburban, small town, and rural areas a captive market 
for small unit banks.30 C&S devised a strategy to cir-

28 Id., at 16 and 17.
29 The brief noted with approval an example where the spon-

sored bank had, according to state banking authorities, become a 
“ 'satellite’ ” of the parent bank. Id., at 16 n. 16.

30 The banking business is, of course, riddled with state and fed-
eral regulatory barriers to entry. See United States v. Marine 
Bancorporation, 418 U. S., at 628-629. But most of these barriers— 
e. g., chartering requirements—at least arguably serve the over-
riding public interest in maintaining customer confidence in the 
industry as a whole by assuring adequate financial stability and 
responsible management for all banks. Antibranching laws, on 



U. S. V. CITIZENS & SOUTHERN NATIONAL BANK 119

86 Opinion of the Court

cumvent this statutory barrier. By providing new 
banking options to suburban Atlanta customers, while 
eliminating no existing options, the de facto branching 
program of C&S has plainly been procompetitive.

The Government suggests that a “conventional” cor-
respondent relationship between C&S and the 5-percent 
banks would have been equally procompetitive and 
would have had the added virtue of facilitating com-
petition among the 5-percent banks and between them 
and C&S National. This is mere speculation on the 
present record. Moreover, it is far from clear that a 
conventional correspondent relationship would have al-
lowed C&S to put its full range of services into the 
suburban market which, in light of the antibranching 
law, was the very point of its policy and program. 
Putting to one side the total lack of realism in suggest-
ing that C&S might have founded new banks that would 
have competed vigorously with it and with each other, 
cf. United States v. Penn-Olin Chemical Co., 378 U. S. 
158, 169, the Government’s argument wholly disre-
gards C&S’s ultimate goal of acquiring the new banks 
outright as soon as legally possible, a goal which the 
Government last year thought wholly proper. We hold 
that, in the face of the stringent state restrictions on 

the other hand, are now widely recognized as a simple device to 
protect outlying unit banks from the rigors of regional competition. 
See Report, President’s Commission on Financial Structure and 
Regulation 59-63, 113 (1971); Note, Bank Charter, Branching, 
Holding Company and Merger Laws: Competition Frustrated, 71 
Yale L. J. 502, 515-516 (1962); Smith & Greenspun, Structural 
Limitations on Bank Competition, 32 Law & Contemp. Prob. 40, 
45-46 (1967); Comment, Bank Branching in Washington: A Need 
for Reappraisal, 48 Wash. L. Rev. 611 (1973); Baker, State Branch 
Bank Barriers and Future Shock—Will the Walls Come Tumbling 
Down?, 91 Banking L. J. 119 (1974). See also United States v. 
Marine Bancorporation, supra, at 612 n. 8.
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branching, C&S’s program of founding new de jacto 
branches, and maintaining them as such, did not infringe 
§ 1 of the Sherman Act.

B. The Clayton Act Claim
In the light of the previous discussion, disposition 

of the Clayton Act claim becomes relatively straight-
forward. The issue under § 7 of the Clayton Act is 
whether the effect of the proposed acquisitions, ap-
proved by the FDIC, “may be substantially to lessen 
competition ... in any line of commerce in any section 
of the country.”

The Government established that C&S is the pre-
dominant banking institution in DeKalb County, Fulton 
County, North Fulton County, and the Atlanta area 
generally; that in these markets the commercial banking 
industry is quite highly concentrated in terms of market 
share statistics; and, of course, that the proposed ac-
quisitions would increase C&S’s nominal market shares.31 
The District Court did not decide whether the geo-
graphic markets proposed by the Government were the 
appropriate ones. But assuming, arguendo, that they 
were, the Government plainly made out a prima facie 
case of a violation of § 7 under several decisions of this 
Court. See United States n . Philadelphia National 
Bank, 374 U. S. 321, 362-366; United States v. Phillips-
burg National Bank & Trust Co., 399 U. S. 350, 365- 
367; United States v. General Dynamics Corp., 415 U. S., 
at 497. It was thus incumbent upon C&S to show 
that the market-share statistics gave an inaccurate ac-
count of the acquisitions’ probable effects on competi-
tion. United States v. General Dynamics Corp., supra, 
at 497-498; United States v. Marine Bancor-
poration, 418 U. S., at 631. The District Court, like

31 See Appendix to this opinion.
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the FDIC before it, concluded that C&S had made the 
necessary showing that these proposed acquisitions would 
not “lessen” competition for the simple reason that under 
the correspondent associate program that had been con-
tinuously in effect, no real competition had developed 
or was likely to develop among the 5-percent banks, 
or between these and C&S National.

As to present and past competition, the Government 
agrees there is and has been none. If this state of 
affairs were the result of violations of the Sherman Act, 
we agree with the Government that making the evil 
permanent through acquisition or merger would offend 
the Clayton Act. See Citizen Publishing Co. v. United 
States, 394 U. S. 131, 135. But we have already con-
cluded that C&S’s program of founding and maintaining 
new de jacto branches in the face of Georgia’s anti-
branching law did not violate the Sherman Act, and the 
de jacto branches which C&S proposes to acquire were 
all founded ab initio with C&S sponsorship. It thus 
indisputably follows that the proposed acquisitions will 
extinguish no present competitive conduct or relation-
ships. See United States v. Trans Texas Bancorpora-
tion, 412 U. S. 946, aff’g per curiam 1972 Trade Cas. 
If 74,257 (WD Tex.).

As fur future competition, neither the District Court 
nor the FDIC could find any realistic prospect that 
denial of these acquisitions would lead the defendant 
banks to compete against each other. The 5-percent 
banks theoretically could break their ties with C&S and 
its correspondent associate program, for these banks are 
each independently owned, but the record shows that 
none of the shareholders, directors, or officers of the 5- 
percent banks expressed any inclination to do so, and 
there was no evidence that the program has been other 
than beneficial and profitable for both C&S and the 5-
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percent banks.32 The Clayton Act is concerned with 
“probable” effects on competition, not with “ephemeral 
possibilities.”. Brown Shoe Co. v. United States, 370 
U. S. 294, 323.

For the reasons set out in this opinion, the judgment 
of the District Court is affirmed.

It is so ordered.

APPENDIX TO OPINION OF THE COURT
The District Court summarized the structure of vari-

ous banking markets in the Atlanta area, and the statis-
tical effects of the proposed acquisitions, in the following 
way, 372 F. Supp., at 629-632:

DeKalb County
Treating C&S National, C&S Emory and C&S DeKalb 

as one banking organization, there are 19 commercial 
banking organizations operating offices in DeKalb

32 In the entire history of C&S’s 5-percent program, only the Stone 
Mountain Bank terminated its relationship with C&S. The record 
shows that that bank was not sponsored by C&S, that a large 
amount of the stock remained in the hands of a family hostile to 
C&S, that the bank’s shareholders never intended to merge with 
C&S, and that the bank’s board of directors resisted introduction 
of C&S banking methods. None of these factors exists with respect 
to the banks at issue in the present case.

It is true that C&S has recently been ordered by the State Banking 
Commissioner to trim back its percentage ownership of the suburban 
banks and to modify, in ways not yet fully clear, its “supervision” 
of those banks. See n. 11, supra. But the District Court consid-
ered this development and concluded that it would not lead to true 
competition among the defendant banks. The court explicitly 
found that the changes ordered would not affect the bonds of inter-
bank consultation and cooperation which are at the heart of the 
correspondent associate program. 372 F. Supp., at 638, 643, and 
n. 8.
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County. In terms of total deposits and total individual, 
partnership and corporation (“IPC”) demand deposits 
held by all banking offices located in DeKalb County, the 
top 4 banks, respectively, are C&S (offices of C&S 
National in DeKalb County, C&S Emory and C&S De-
Kalb), First National Bank of Atlanta, Trust Company 
of Georgia, and Fulton National Bank. In terms of out-
standing loans, the top 4 banks are C&S (offices of 
C&S National in DeKalb County, C&S Emory and C&S 
DeKalb), Trust Company of Georgia, Tucker and Fulton 
National Bank. The shares of total deposits, total loans 
and total IPC demand deposits accounted for by the four 
largest banks are as follows:

Banks

Total 
Deposits 

(12/31/71)

Total
Loans 

(12/31/71)

IPC 
Demand 
Deposits 

(6/30/72)

Top 2............. ................ 38.3% 42.7% 34.8%
Top 3............ ................ 51.8% 52.4% 47.3%
Top 4............ . ................ 62.9% 61.8% 58.2%

C&S (offices of C&S National in DeKalb County, C&S 
Emory and C&S DeKalb) accounts for the following 
shares of total deposits, total loans and total IPC demand 
deposits held by all banking offices located in DeKalb 
County.

Bank

Total 
Deposits 

(12/31/71)

Total
Loans 

(12/31/71)

IPC 
Demand 
Deposits 

(6/30/72)

C&S ............ ................ 24.1% 28.5% 20.1%

Chamblee, Park National and South DeKalb, all of 
whose banking offices are located in DeKalb County, ac-
count for the following shares of total deposits, total 
loans and total IPC demand deposits held by all banking 
offices located in DeKalb County:
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IPC
Demand 
Deposits 

(6/30/72)

Total 
Deposits 

(12/31/71)

Total
Loans

(12/31/71)

Chamblee........ ............ 5.7% 5.7% 5.9%
Park National. ............ 2.9% 1.5% 3.0%
South DeKalb. ............ 1.8% 2.5% 1.9%

10.4% 9.7% 10.8%

Depending on the unit of measurement, Chamblee is the 
third or fourth largest bank headquartered in DeKalb 
County.

If the proposed mergers were approved, the C&S sys-
tem (which would include offices of C&S National and 
South DeKalb) would account for 34.5% of the total 
deposits of all the banking offices located in DeKalb 
County, 38.2% of the total loans and 30.9% of the total 
IPC demand deposits. C&S would also be acquiring 
the third (or fourth) largest bank headquartered in De-
Kalb County.

If the proposed mergers were approved, the four larg-
est banks would account for the following shares of the 
DeKalb County market:

Banks Deposits
Total
Loans

IPC 
Demand 
Deposits

Top 2 after mergers.. 48.7% 52.4% 45.6%
Top 3 after mergers.. 62.2% 62.1% 58.1%
Top 4 after mergers.. 73.3% 71.5% 69.0%

Thus, if the proposed mergers were approved, the C&S 
system’s share of total deposits, for example, would 
increase from about 24% to 34%, or an increase of about 
40%. The share of total deposits accounted for by the 
top 4 banks would increase from about 63% to 73%, 
while that of the top 2 and top 3 banks would increase 
from 38% to 49% and from 52% to 62%, respectively.
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North Fulton County
There are nine commercial banks operating offices in 

North Fulton County. In terms of total deposits and 
total IPC demand deposits held by all banking offices 
located in North Fulton County, the top 4 banks, respec-
tively, are Sandy Springs, Roswell Bank, Fulton Exchange 
Bank and North Fulton. On June 30, 1970, however, 
there were only five banks operating offices in North 
Fulton County: the four banks just mentioned and 
Trust Company of Georgia Bank of Sandy Springs, 
which is now a branch of Trust Company of Georgia. 
The shares of total deposits and IPC demand deposits 
accounted for by the four largest banks are as follows:

Banks

IPC 
Demand 
Deposits 
(6/30/72)

IPC 
Demand 
Deposits 

(6/30/70)

Total 
Deposits 

(6/30/70)
Top 2.............. .............. 57.8% 66.4% 64.0%
Top 3.............. .............. 70.1% 78.9% 80.2%
Top 4.............. .............. 80.3% 90.7% 91.9%

As of June 30, 1972, the North Springs Office of C&S 
East Point accounted for 1.7% of total IPC demand 
deposits held by all banking offices located in North Ful-
ton County.

As of June 30, 1972, Sandy Springs and North Fulton 
accounted for 36.4% and 10.2%, respectively, of total 
IPC demand deposits held by all banking offices located 
in North Fulton County. As of June 30, 1970, they 
accounted for 34.4% and 11.7%, respectively, of total 
deposits held by all commercial banking offices located in 
North Fulton County.

If the proposed mergers were approved, the C&S sys-
tem (which would include C&S East Point’s North 
Springs Office, North Fulton and Sandy Springs) would 
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account for 48.3% of the total IPC demand deposits 
held by all commercial banking offices located in North 
Fulton County and the four largest banks would account 
for the following shares of IPC demand deposits in North
Fulton County:

IPC
Demand

Banks Deposits

Top 2 after mergers.............. . ............... .................................. 69.7%
Top 3 after mergers................................ .................................. 82.0%
Top 4 after mergers................................ .................................. 92.0%

Thus, if the proposed mergers were approved, the C&S 
system’s [1] share of total IPC demand deposits held by 
all banking offices located in North Fulton County would 
increase from 1.7% to 48.3%, and the C&S system’s 
share in this area would be twice that of the second 
largest banking organization, the Roswell Bank. Two 
of the four largest banks in the area would become part 
of the Atlanta area’s largest banking organization. In 
addition, the share of total IPC demand deposits ac-
counted for by the top 4 banks would increase from 
80.3% to 92.0%, while the shares of the top 2 and top 3 
banks would increase from 57.8% to 69.7% and from 
70.1% to 82.0%, respectively.

Fulton County
Treating C&S National and C&S East Point as one 

banking organization, there are 18 commercial banking 
organizations operating offices in Fulton County. In terms 
of total loans, deposits and IPC demand deposits held

1 These computations consider the 5-percent defendant banks as 
completely separate entities (rather than as constituting a part of 
the C&S system as actually is the case), and of course, do not 
relate to competition as such but rather to the assignment of statis-
tical proportions to the various entities involved.
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by all banking offices located in Fulton County, the 
top 4 banks, respectively, are C&S (offices of C&S Na-
tional in Fulton County and C&S East Point), First 
National Bank of Atlanta, Trust Company of Georgia 
and Fulton National Bank. The shares of total loans, 
deposits and IPC demand deposits accounted for by the 
four largest banks are as follows: [2]

Banks

Total
Loans 

(12/31/71)

Total 
Deposits 

(12/31/71)

IPC
Demand 
Deposits 

(6/30/72)

Top 2.............................. 63.0% 55.2% 61.3%
Top 3.............................. 78.8% 73.9% 78.1%
Top 4.............................. 89.4% 87.0% 88.8%

C&S (offices of C&S National in Fulton County and 
C&S East Point) accounts for the following shares of 
total loans, deposits and IPC demand deposits held by
all banking offices located in Fulton County:

IPC
Total Total Demand
Loans Deposits Deposits

Bank (12/31/71) (12/31/71) (6/30/72)

C&S ............ ................ 37.2% 30.8% 32.1%

Sandy Springs and North Fulton, both of whose bank-
ing offices are located in Fulton County, account for the 
following shares of total loans, deposits and IPC demand
deposits held by all banking offices located in Fulton
County :

Total Total
IPC

Demand
Loans Deposits Deposits

Banks (12/31/71) (12/31/71) (6/30/72)

Sandy Springs... ................. 7% .8% •9%
North Fulton.... ..................3% .3% .3%

1.0% 1.1% 1.2%

2 See n. 1, supra.
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Depending on the unit of measurement, Sandy Springs is 
the eighth or ninth largest banking organization in Ful-
ton County.

If the proposed mergers were approved, the C&S sys-
tem (which would include offices of C&S National in 
Fulton County, C&S East Point, Sandy Springs and 
North Fulton) would account for 38.2% of the total 
loans held by all banking offices in Fulton County, 31.9% 
of the total deposits and 33.3% of the total IPC demand 
deposits.

If the proposed mergers were approved, the four larg-
est banks would account for the following shares in 
Fulton County:

Banks
Total
Loans

Total 
Deposits

IPC
Demand 
Deposits

Top 2 after mergers.. 64.0% 56.3% 62.5%
Top 3 after mergers.. 79.8% 75.0% 79.3%
Top 4 after mergers.. 90.4% 88.1% 90.0%

Atlanta Area
Treating C&S National, C&S Emory, C&S DeKalb 

and C&S East Point as one banking organization, there 
are 31 commercial banking organizations operating offices 
in the Atlanta area, six of which operate offices in both 
Fulton and DeKalb Counties. In terms of total loans, 
deposits, and IPC demand deposits held by all banking 
offices located in the Atlanta area, the top 4 banks, re-
spectively, are C&S (offices of C&S National, C&S East 
Point, C&S Emory and C&S DeKalb), First National 
Bank of Atlanta, Trust Company of Georgia and Fulton 
National Bank. The shares of total loans, deposits and 
IPC demand deposits accounted for by the four largest 
banks are as follows:
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IPC
Total Total Demand
Loans Deposits Deposits

Banks (12/31/71) (12/31/71) (6/30/72)

Top 2........ .................... 60.5% 53.2% 58.0%
Top 3........ .................... 76.2% 71.3% 74.3%
Top 4........ .................... 86.7% 84.2% 85.0%

C&S .............................. 36.4% 30.0% 30.6%

IPC

Bank

Total 
Loans 

(12/31/71)

Total 
Deposits 

(12/31/71)

Demand 
Deposits 

(6/30/72)

Chamblee, Park National, South DeKalb, Sandy 
Springs and North Fulton account for the following 
shares of total loans deposits and IPC demand deposits 
held by all banking offices located in the Atlanta area:

Banks (

Total 
Loans 

12/31/71)

Total 
Deposits 

(12/31/71)

IPC 
Demand 
Deposits 

(6/30/72)

Chamblee ...................... •5% .6% .8%
Park National.............. •1% .3% .4%
South DeKalb.............. .2% •2% •3%
Sandy Springs.............. •6% .7% .8%
North Fulton................ .3% .2% .2%

1.7% 2.0% 2.5%

If their deposits (as of 12/31/71) were combined
($71,142,252), these five banks would be the equivalent 
of the sixth largest banking organization in the Atlanta 
area. Sandy Springs and Chamblee are, alone, the tenth 
and eleventh largest banking organizations in the At-
lanta area, respectively.
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If the proposed mergers were approved, the C&S sys-
tem (which would include the offices of C&S National 
in the Atlanta area, C&S Emory, C&S DeKalb, C&S East 
Point, Chamblee, Park National, South DeKalb, Sandy 
Springs and North Fulton) would account for 38.2% of 
the total loans held by all banking offices located in the 
Atlanta area, 32.0% of the total deposits and 33.0% of 
the total IPC demand deposits. C&S would also be ac-
quiring the tenth and eleventh largest banks in the At-
lanta area.

If the proposed mergers were approved, the four 
largest banks would account for the following shares in 
the Atlanta area:

Banks
Total
Loans

Total 
Deposits

IPC 
Demand 
Deposits

Top 2 after mergers. . 62.2% 55.2% 60.5%
Top 3 after mergers.,. 77.9% 73.3% 76.8%
Top 4 after mergers... 88.4% 86.2% 87.5%

Mr . Justi ce  Brennan , with whom Mr . Justice
Douglas  and Mr . Justi ce  White  join, dissenting.

I agree that the District Court erred in holding that 
the correspondent associate programs are immune from 
Sherman Act scrutiny because they are subject to the 
“exclusive primary jurisdiction” of the Federal Reserve 
Board under the Bank Holding Company Act of 1956, 
as amended. The District Court also erred, however, in 
holding that the United States did not prove the viola-
tions of § 1 of the Sherman Act, and § 7 of the Clayton 
Act, alleged, and I therefore dissent from the affirmance 
of its judgment.

The issues under the Clayton and Sherman Acts, while 
logically independent, are related; both present the ques-
tion whether a large commercial bank, already possessing
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a substantial share of the Atlanta market, may lawfully 
acquire other banks, rather than expand internally. 
Three banks now control more than 75% of the com-
mercial banking business in Atlanta. Today’s decision 
assures that their dominions will soon be extended as 
arrangements they have made with independent banks 
to operate as “de facto branches” are solidified through 
merger. I cannot agree with today’s decision that the 
Government is powerless to prevent this result.

I. The Sherman Act
The “5-percent” banks in this litigation entered into 

a relationship with C&S far exceeding that of “corre-
spondent banking,” the provision of check clearance, 
investment advice, personnel training, or other specialized 
services in arm’s-length transactions.1 From the very in-
ception of these relationships, it was contemplated that 

1 Relationships labeled "correspondent banking” may call for 
careful scrutiny as the sale of specialized services by the correspond-
ing bank shades into “consultation” by the correspondent on every 
business decision of significance. Correspondent banking, like other 
intra-industry interaction among firms or their top management, 
provides an opportunity both for the kind of education and sharing 
of expertise that ultimately enhances consumer welfare and for 
“understandings” that inhibit, if not foreclose, the rivalry that anti-
trust laws seek to promote. As one commentator on commercial 
banking practices has observed :
“[C]ommunication, especially when it comes from those at the top 
of a power hierarchy, tends to facilitate conflict resolution. Perhaps 
a great deal should not be made of this, but competition is a form of 
conflict and, in the present context, conflict resolution is a form of 
restraint on competition.” Phillips, Competition, Confusion, and 
Commercial Banking, 19 J. of Finance 32, 42 (1964).

Since the relationship of C&S to the 5-percent banks goes well 
beyond ordinary “correspondent banking,” this case does not present 
an occasion for further examination of the lawfulness of these more 
limited interconnections among firms.
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the 5-percent banks would seek, and C&S would provide, 
advice and guidance with respect to virtually every busi-
ness decision of significance. C&S provided advisory 
directors—treated by all parties as actual directors— 
made available operating manuals covering banking prac-
tices in minute detail,2 and maintained a constant flow of 
bulletins whose contents ranged from admonitions about 
the antitrust laws to exhortations to “get the rates [on 
loans] up.” C&S, through its Branch Supervision De-
partment, monitored the performance of the manage-
ment of the 5-percent banks and was instrumental in 
having replaced those who did not measure up. These 
arrangements had the desired effect. The elaborate fab-
ric of “consultations,” of seeking “advice and guidance,” 
eliminated the opportunity for rivalry among the defend-
ant banks. The District Court found “no presently 
existing substantial competition between the five-percent 
banks and C&S National, or inter sese” 372 F. Supp. 
616, 642 (1974).

A
The Court concludes that antitrust scrutiny of the 

affiliation of three 5-percent banks is foreclosed 
by the grandfather provision of § 11 (d) of the Bank 
Holding Company Act, 12 U. S. C. § 1849 (d). That 
holding is plainly a distorted expansion of § 11 (d) be-
yond its language and purpose.

The concept of an amnesty for unchallenged struc-
tural arrangements in commercial banking first appeared

2 The Consumer Credit Operating Bulletin, 7 App. E-1024 (DX- 
311), is illustrative. It explains what bank records should be estab-
lished, the methods for arranging a repayment plan, and the proce-
dures to be followed in perfecting a security interest. In addition, 
the manual sets forth C&S practice with respect to charges for late 
payments, extensions of repayment deadlines, and the notification of 
a borrower’s employer about repayment delinquency.
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in the 1966 amendments to the Bank Merger Act, 80 
Stat. 7. In those amendments, Congress, responding in 
part to this Court’s decisions in United States v. Philadel-
phia National Bank, 374 U. S. 321 (1963), and United 
States v. First National Bank de Trust Co. of Lexington, 
376 U. S. 665 (1964), attempted to mesh antitrust 
considerations with review of proposed bank mergers 
by the appropriate regulatory agency. The result-
ing provisions, which mandate Justice Department 
participation in the regulatory approval process as well as 
consideration by the regulatory agencies of “competitive 
factors,” and permit an antitrust suit within 30 days of 
regulatory approval, appear today in the Federal Deposit 
Insurance Act, 12 U. S. C. § 1828. See United States n . 
First City National Bank of Houston, 386 U. S. 361 
(1967); United States v. Third National Bank in Nash-
ville, 390 U. S. 171 (1968). The 1966 amendments also 
included a grandfather provision, 80 Stat. 10, that con-
ferred immunity from antitrust challenge (except under 
§ 2 of the Sherman Act) upon any “merger, consolida-
tion, acquisition of assets, or assumption of liabilities” 
consummated before June 17, 1963, the date of the deci-
sion in Philadelphia National Bank.

A few months after enactment of the Bank Merger 
Act amendments, the “antitrust” provisions were 
written almost verbatim into the Bank Holding 
Company Act. Unlike their Merger Act counter-
parts, the 1966 amendments to the Bank Holding 
Company Act were not principally addressed to inte-
grating antitrust standards with the regulatory process, 
but rather to expanding the Federal Reserve Board’s 
jurisdiction and regulatory powers. The antitrust pro-
visions of the Holding Company Act amendments re-
ceived little legislative attention; the brief reference to 
them in the legislative history indicates that their pur-
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pose was to “apply to bank holding company cases the 
same procedures as are now provided in bank merger 
cases . 3 Among the provisions so borrowed from
the earlier Bank Merger Act amendments was the grand-
father provision, § 11 (d).

Because of congressional preoccupation with the regu-
latory features of the 1966 amendments to the Bank 
Holding Company Act, interpretation of the antitrust 
provisions may involve as much an attribution of con-
gressional intent as a discernment of it. This is particu-
larly the case with respect to § 11 (d), which was trans-
planted from one regulatory statute to another with 
seemingly scant attention to the differences in the regula-
tory environment. Objections that grandfathering hold-
ing company acquisitions posed policy questions different 
from the retroactive immunization of mergers were 
quickly brushed aside,4 and § 11 (d) was swept into law 
along with the other antitrust provisions. Thus, despite 
whatever dissimilarity of underlying policy considerations 
may have been exposed, Congress indicated that it con-
sidered the grandfather provisions in both statutes to 
advance substantially similar purposes. Accordingly, 
however difficult may be the discernment of the congres-
sional intent expressed in § 11 (d), we must look for 
assistance to its counterpart in the Bank Merger Act, the 
only guidepost Congress has left us.

The grandfather provision of the Bank Merger Act 
amendments most assuredly did not provide sanctuary

3 As initially enacted by the House, the amendments contained no 
antitrust provisions. See generally H. R. Rep. No. 534, 89th Cong., 
1st Sess. (1965). These were added later by the Senate Banking 
and Currency Committee and subsequently adopted by both Houses. 
See S. Rep. No. 1179, 89th Cong., 2d Sess., 10 (1966).

4 See letter from Deputy Attorney General Clark to Sen. Robert-
son, reprinted at 112 Cong. Rec. 12385 (1966), and accompanying 
remarks by Sen. Robertson, ibid.
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for then-unchallenged price-fixing, market-division, or 
other cartel activity by banks. Congressional concern was 
much more narrowly directed. Philadelphia National 
Bank rejected a literal interpretation of § 7 of the Clay-
ton Act that would have limited its application to stock 
acquisitions by banks, an interpretation that nevertheless 
enjoyed some acceptance prior to the decision. Congress 
was concerned about the difficulty of unscrambling pre- 
Philadelphia National Bank mergers undertaken in reli-
ance upon the literal interpretation of § 7, which the Court 
ultimately rejected, and accordingly immunized them from 
suit under that section.5 But a provision barring suit 
under § 1 of the Sherman Act was also necessary to safe-
guard the same mergers because of our decision in Lexing-
ton Bank, supra. Thus, although the resulting grand-
father provision covered both the Clayton and Sherman 
Acts (except Sherman Act § 2), its purpose was to shield 
structural arrangements of the sort the Government 
challenged in Philadelphia National Bank and was con-
tinuing to challenge in the District Courts thereafter.6

Against the foregoing background, we confront the lan-
guage of the counterpart in the Bank Holding Company 
Act. As enacted in 1966, § 11 (d) shielded an “acquisi-
tion, merger, or consolidation of the kind described in 
§ 3 (a) of this Act.” Section 3 (a) provided then, as 
today, that:

“(a) It shall be unlawful, except with the prior 

5 See S. Rep. No. 299, 89th Cong., 1st Sess., 1-7 (1965); H. R. 
Rep. No. 1221, 89th Cong., 2d Sess., 4 (1966); 111 Cong. Rec. 
13304-13305 (1965) (remarks of Sen. Robertson); 112 Cong. Rec. 
2454 (1966) (remarks of Rep. Celler).

6 See United States v. Crocker-Anglo National Bank, 223 F. Supp. 
849 (ND Cal. 1963); United States v. Manufacturers Hanover Trust 
Co., 240 F. Supp. 867 (SDNY 1965), cited in Hearings on S. 1698 
before a Subcommittee of the Senate Committee on Banking and 
Currency, 89th Cong., 1st Sess., 446, 463 (1965).
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approval of the Board, (1) for any action to be taken 
that causes any company to become a bank holding 
company; (2) for any action to be taken that causes 
a bank to become a subsidiary of a bank holding com-
pany; (3) for any bank holding company to acquire 
direct or indirect ownership or control of any voting 
shares of any bank if, after such acquisition, such 
company will directly or indirectly own or control 
more than 5 per centum of the voting shares of such 
bank; (4) for any bank holding company or subsidi-
ary thereof, other than a bank, to acquire all or 
substantially all of the assets of a bank; or (5) for 
any bank holding company to merge or consolidate 
with any other bank holding company.” 7

Section 3 (a) is thus the operative provision of the 
statute permitting the Federal Reserve Board to regu-
late the events therein described.

By “grandfathering” an “acquisition, merger, or con-
solidation of the kind described in § 3 (a),” Congress 
obviously exempted from antitrust challenge only the 
events for which Board approval would have been re-
quired. None of the transactions defined by § 3 (a), 
however, includes those features of the “correspondent 
associate” relationship that the Government is challeng-
ing under Sherman Act § 1 in this case. Clauses (4) and 
(5) of § 3 (a) refer, respectively, to an acquisition of 
assets and a merger of two holding companies. Clause 
(3) refers to ownership of voting stock by a holding com-
pany; the stock ownership by C&S is not, however, the 
salient feature of the affiliative relationship and indeed is 
not challenged in this case. Clauses (1) and (2) ad-
dress the creation of a holding company-subsidiary rela-

7 Section 3 (a) had been in force since enactment of the Bank 
Holding Company Act in 1956. The 1966 amendment added clause 
(2) to its provisions.
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tionship. The definitional provisions of § 2 (d) have 
undergone recent expansion, but in 1966 they designated 
a bank as a “subsidiary” if a holding company either 
(1) directly or indirectly owned or controlled 25% or 
more of its voting stock, or (2) controlled in any manner 
the election of a majority of its directors. These two 
conditions would often be satisfied simultaneously, and 
indeed shortly after enactment of the forerunner of this 
provision in 1956 it was suggested that the second condi-
tion was redundant. See Note, The Bank Holding Com-
pany Act of 1956, 9 Stan. L. Rev. 333, 337, and n. 59 
(1957). Congress, however, was apparently concerned 
that stock interests could be so structured that a holding 
company could elect a majority of directors without 
satisfying the 25% ownership requirement.8 Whether or 
not this fear was well-founded, it is clear that satisfac-
tion of either condition required an arrangement whereby 
the holding company had the power to vote stock.

In establishing its “correspondent associates” C&S did 
not engage in the transactions described by § 3 (a) 
in 1966 and therefore sheltered by § 11 (d). Indeed, 
because of state-law restrictions C&S could not resort to 
the methods described by § 3 (a) of the Holding Com-
pany Act and turned instead to more informal ar-
rangements, including “understandings.” While the 
functional equivalent of a holding company-subsidiary 
relationship could perhaps be created through informal 
affiliation, § 3 (a), at least until quite recently, has been 

8 See H. R. Rep. No. 609, 84th Cong., 1st Sess., 12-13 (1955); 
101 Cong. Rec. 8028 (1955) (remarks of Rep. Patman). In the form 
initially adopted by the House, the Act would have defined as a 
subsidiary a bank over which another company was found by the 
Federal Reserve Board to “exercise a controlling influence.” The 
Senate amendment substituted the provision ultimately enacted, the 
requirement of control of the election of directors. See S. Rep. 
No. 1095, 84th Cong., 1st Sess., 5 (1955).
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triggered by the formality of control of voting stock. 
To be sure, § 2 (d) has always referred to a sub-
sidiary as one whose stock is “directly or indirectly” 
owned or controlled or whose election of directors is 
controlled “in any manner” by the holding company.9 
But there has been no suggestion by Congress, nor by 
the Board, that this language would embrace the less 
formal arrangements by which the C&S banks oper-
ated in complete harmony with C&S. Indeed, the stat-
utory clues suggest the contrary, that Congress was 
concerned with powers attached to stock, and that “in-
direct” ownership or control merely referred to their 
exercise derivatively, through an intermediary.10

9 The reference to indirect ownership, though contained in § 2 (a) 
of the 1956 Act (defining holding company), was inadvertently 
omitted from §2(d). See 70 Stat. 134. The 1966 amendments 
corrected the omission. See S. Rep. No. 1179, 89th Cong., 2d Sess., 
8 (1966).

10Section 2 (g) of the Act defined indirect control or ownership: 
“For the purposes of this Act—
“(1) shares owned or controlled by any subsidiary of a bank 

holding company shall be deemed to be indirectly owned or controlled 
by such bank holding company;

“(2) shares held or controlled directly or indirectly by trustees 
for the benefit of (A) a company, (B) the shareholders or members 
of a company, or (C) the employees (whether exclusively or not) 
of a company, shall be deemed to be controlled by such company; 
and

“(3) shares transferred after January 1, 1966, by any bank hold-
ing company (or by any company which, but for such transfer, 
would be a bank holding company) directly or indirectly to any 
transferee that is indebted to the transferor, or has one or more 
officers, directors, trustees, or beneficiaries in common with or subject 
to control by the transferor, shall be deemed to be indirectly owned 
or controlled by the transferor unless the Board, after opportunity 
for hearing, determines that the transferor is not in fact capable of 
controlling the transferee.”
This provision was added by the 1966 amendments to adopt inter-
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In the 1970 amendments to the Holding Company 
Act, 84 Stat. 1760, Congress expanded the reach of § 3. 
The Act now defines “control” to include a relationship 
whereby a company “directly or indirectly exercises a 
controlling influence over the management and policies 
of the bank . . . .” § 2 (a) (2) (C), 12 U. S. C. § 1841 (a) 
(2)(C). Congressional preoccupation with stock is still 
evident since there is a statutory presumption that “any 
company which directly or indirectly owns, controls, or 
has power to vote less than 5 per centum of any class of 
voting securities of a given bank or company does not 
have control over that bank or company.” §2 (a)(3). 
Nevertheless the Board has by regulation established a 
rebuttable presumption of control where a company

“enters into any agreement or understanding with 
a bank . . . such as a management contract, pur-
suant to which the company or any of its subsidi-
aries exercises significant influence with respect to 
the general management or overall operations of the 
bank . . . .” 12 CFR § 225.2 (b)(3) (1975).

Arguably, the Board’s interpretation would now bring 
within § 3 the affiliation of the 5-percent banks with 
C&S. But the Board’s interpretation is based upon re-
cent legislation expanding the reach of the Board’s reg-
ulatory authority.11 Since I do not suppose Congress 
intended in 1966 to immunize transactions of the kind 
it had not yet brought within § 3, the 1970 amendment 
is relevant only because it demonstrates the limited char-

pretations previously made by the Board. S. Rep. No. 1179, supra, 
at 8.

11 Congress specifically noted the expansion. See S. Rep. No. 
91-1084, p. 6 (1970);. H. R. Rep. No. 91-1747, p. 12 (1970). See 
also Note, The Bank Holding Company Act Amendments of 1970, 
39 Geo. Wash. L. Rev. 1200, 1213-1214 (1971).
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acter of the transactions previously embraced by § 3 and 
“grandfathered” under § 11 (d).

The conclusion that Congress had traditionally not 
brought informal arrangements within § 3 (a) was rein-
forced by the provisions of § 4 (a)(2) of the original Act, 
70 Stat. 135, which forbade a bank holding company to 

“engage in any business other than that of banking 
or of managing or controlling banks or of furnish-
ing services to or performing services for any bank 
of which it owns or controls 25 per centum or more 
of the voting shares.”

This provision was enacted in 1956, and as early as 1960 
the Board by regulation interpreted “services” to in-
clude many of the functions C&S has performed for the 
5-percent banks. Included in the Board’s interpretation 
are: “(1) [establishment and supervision of loaning 
policies; (2) direction of the purchase and sale of invest-
ment securities; (3) selection and training of officer per-
sonnel; (4) establishment and enforcement of operating 
policies; and (5) general supervision over all policies and 
practices.” 12 CFR §225.113 (1975). The differentia-
tion of these activities from “control or management” and 
their inclusion in § 4 of the Act rather than in § 3 vividly 
exposes the fallacy of today’s holding invoking § 11 (d) 
to foreclose scrutiny of the “correspondent associate” re-
lationship of three of the 5-percent banks. Since § 11 
(d) shielded only the events then described in § 3 (a), 
the conclusion is compelled that all the 5-percent banks 
are properly before us on the Sherman Act counts.12 
Accordingly, I turn to the merits.

12 My conclusion that the affiliative relationships are not within 
the terms of § 3 (a), at least prior to the 1970 amendment, is fur-
ther supported by the scope and outcome of the 1968 investigation of 
C&S undertaken by the Federal Reserve Board staff. The investiga-
tion was convened specifically to inquire into a possible violation 



U. S. v. CITIZENS & SOUTHERN NATIONAL BANK 141

86 Bre nn an , J., dissenting

B
The District Court found that there were no express 

agreements among the defendant banks to fix prices or 
divide markets that would call for application of the 
per se rule, United States v. Socony-Vacuum Oil Co., 310 
U. S. 150 (1940); United States v. Sealy, Inc., 388 U. S. 
350 (1967), but it also found that the effect of the associ-
ation was to eliminate all competition among the banks 
involved.

The Court finds the restraints embodied in the “cor-
respondent associate” relationship reasonable because of 
state-law restrictions that blocked, for a time, the avenue 
of internal expansion by C&S. If the question before 
us were the lawfulness of these arrangements at their in-
ception, this solution might be satisfactory. The ques-
tion would be a close one, however, calling for a delicate 
balancing of the immediate benefits of expanded banking 
services against the more distant, but nevertheless real, 
danger of permitting the restraints necessary to circum-
vent de jure barriers to expansion to continue longer 
than the conditions that justified them. The inquiry 
would, of course, have to take into account the possibility 
that expansion would occur under less restrictive condi-
tions. New entry by an unaffiliated bank13 or entry 

of § 3. The staff was principally concerned with the pattern of 
ownership of the stock of the 5-percent banks, especially by C&S 
officers and employees. Ultimately the staff found this acceptable, 
so long as C&S did not finance the purchases. There is no indi-
cation, however, that the staff concerned itself with communica-
tions between C&S and the 5-percent banks with respect to such 
matters as interest rates, loan repayment policies, or other terms of 
business.

13 There is little doubt that pent-up consumer demand for addi-
tional banks would sooner or later induce efforts to organize new 
ones. More questionable, however, is whether regulatory authori-
ties would respond promptly to permit new entry. In general, reg-
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with a more limited form of sponsorship—a period of 
initial assistance, followed by a withdrawal of the spon-
sor’s influence, at least to a conventional correspondent 
relationship14—might have sufficed to provide the ex-
pansion cited here as a justification for incidental re-
straints. The judicial resources consumed by such an 
inquiry in any particular case would not be insubstantial, 
and the very difficulty of making such judgments has in 
many cases led us to prefer per se rules. United States v. 
Socony-Vacuum Co., supra, at 220-221; Northern Pacific 
R. Co. v. United States, 356 U. S. 1, 5 (1958); United 
States n . Sealy, Inc., supra; United States v. Topco Asso- 
ciates, Inc., 405 U. S. 596 (1972). See also United States 
v. Philadelphia National Bank, 374 U. S., at 362.

The issue in this case, however, is not whether the 
affiliation of the 5-percent banks was lawful at its in-
ception, but whether it could lawfully continue, for 
the Government sought only an injunction. By the 
time the Government brought suit, Georgia law per-

ulatory policy has been thought to retard formation of new bank-
ing institutions. See Peltzman, Entry in Commercial Banking, 
8 J. Law & Econ. 11 (1965).

14 The record demonstrates that such a chain of events is pos-
sible. Citizens & Southern Bank of Stone Mountain, organized in 
1957 with C&S assistance, functioned as a correspondent associate 
from 1959 until 1970. At that time it declined an offer of acquisi-
tion by C&S and became independent of the C&S system. Appel-
lees have argued that Stone Mountain represents a unique case 
because a majority of voting stock remained in the hands of a single 
family not intimately tied to the C&S system. This contention is 
not wholly supported by the record, since in his trial testimony 
Mr. Mills Lane, President of C&S from 1946 to 1970, referred to 
three other banks having a similar structure of ownership. (2 App. 
378-379, referring to Pelham, Fayetteville, Hogansville). The ex-
ample of Stone Mountain does, in any event, demonstrate that spon-
sorship can occur under conditions ultimately leading to independence 
of the sponsored institution.
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mitted C&S to branch freely in the Atlanta suburbs. 
Because the rule of reason requires us to assess the law-
fulness of a restraint in light of all the circumstances, 
Chicago Board of Trade v. United States, 246 U. S. 231, 
238 (1918), the lawfulness of the practices at their incep-
tion, even if assumed, could not be controlling, for changes 
in market conditions can deprive once-reasonable arrange-
ments of their justification. United States v. Jerrold 
Electronics, 187 F. Supp. 545, 560-561 (ED Pa. 1960), 
aff’d, 365 U. S. 567 (1961). See also United States n . 
E. I. du Pont de Nemours & Co., 353 U. S. 586, 596-598 
(1957). The claimed desirability of the challenged ar-
rangements as a response to now-repealed restrictions of 
Georgia law is therefore relevant only insofar as it may 
also be claimed that continuation of such arrangements 
undisturbed by the Sherman Act would be vital to their 
creation were Georgia to reinstate its restrictions in the 
future. Put another way, we need concern ourselves 
with the lawfulness of “de facto branches” as a response 
to state-law restrictions only if appellees make a convinc-
ing showing that no bank would engage in “de facto 
branching” without a guarantee of perpetual noninter-
ference from the antitrust laws.

Certainly it is open to C&S to argue that no rational 
banker would sponsor a de facto branch unless assured 
that the resulting relationships could continue in per-
petuity. But this sort of argument has seldom carried 
the day in this Court, see United States v. Sealy, supra; 
United States v. Topco Associates, supra, and I do not 
find it persuasive in this case. A bank hemmed in by 
state antibranching restrictions will presumably find it 
profitable to take a small stock interest in an independent 
bank, to offer assistance and thereby attempt to win 
consumer loyalty through an expanded use of its own 
name. C&S presumably found these arrangements 
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profitable at their inception. The record does not show 
whether C&S actually charged the 5-percent banks 
for such assistance as site selection, economic surveys, 
equipment procurement, and other promotional services; 
there is no suggestion, however, that C&S provided these 
services at an ultimate loss, and presumably gains ulti-
mately accrued to the provider. True, C&S hoped to 
cement the relationships through merger, but it is not 
clear that these expectations were essential to the initial 
undertaking. Indeed, C&S continued to provide assist-
ance to certain banks as to which there was little prospect 
of ultimate acquisition by C&S. 2 App. 378-379. Our 
concern, in any event, lies not with protecting the ex-
pectations of C&S but with avoiding disincentives to the 
provision of desirable services. Sponsorship will be 
profitable to a sponsor bank assuming that there is a 
demand for the services of the sponsored bank and that 
the sponsor can recoup in some fashion a return for its 
assistance. These conditions should be sufficient to in-
duce a profit-seeking bank, chafing under antibranching 
restrictions, to sponsor a new entrant even if permanent 
arrangements are forbidden.

This case, therefore, does not present an occasion for 
consideration whether the restraints incident to “de 
facto branching” are lawful when undertaken in response 
to a prohibition of de jure branching, a position the Court 
says the Government took last Term in United States N. 
Marine Bancorporation, 418 U. S. 602 (1974). The 
restraints incident to the affiliation of the 5-percent 
banks with C&S must be examined in light of conditions 
prevailing at the time of suit, which include the ability 
of C&S to branch freely in the Atlanta suburbs.

The arrangements between C&S and the 5-percent 
banks resemble a “common brand” marketing agreement 
or a franchising arrangement in which the franchisor
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itself deals directly with consumers as well as providing 
entrepreneurial skill and other assistance to franchisees. 
Such combinations may, under certain circumstances, 
enhance competition. Common-brand marketing may 
permit a group of small firms to exploit promotional 
economies and thereby compete with larger enter-
prises whose business spans several geographic sub-
markets. Franchising may facilitate entry by allowing 
an entering firm to save on promotional expenses 
and to purchase needed entrepreneurial assistance. 
Restraints invariably accompany these combina-
tions for the purpose of promoting product uniformity, 
for some standardization of product is indispensable 
to the success of the scheme. Because notwithstanding 
accompanying restraints such combinations may on 
balance enhance competition, it would be a mistake 
to regard them as per se or even presumptively unlawful, 
and lower courts have not done so. See, e. g., United 
States v. Topco Associates, Inc., 319 F. Supp. 1031, 
1038 (ND Ill. 1970), rev’d on other grounds, 405 U. S. 
596 (1972); Siegel n . Chicken Delight, Inc., 448 F. 2d 43 
(CA9 1971); Susser v. Carvel Corp., 332 F. 2d 505 (CA2 
1964). But the Sherman Act limits the scope of co-
operation incident to such arrangements. The partici-
pants may not fix prices or divide markets. United 
States n . Topco Associates, Inc., supra; United States 
v. Sealy, Inc., supra; United States v. Arnold, Schwinn 
& Co., 388 U. S. 365 (1967). Such combinations, more-
over, warrant careful scrutiny when their participants 
collectively possess a dominant share of a common mar-
ket, as to which there are substantial barriers to entry, 
for these conditions enhance the profitability of price 
collusion among participants and thus may tempt them 
to standarize price as well as other product attributes.

Despite the acceptability generally of common-brand 
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or franchising arrangements, they pose particular diffi-
culty in the commercial banking context. Many fea-
tures of a commercial bank’s services are set by regula- 
lation, thus inhibiting competition by restricting the 
number of product features that individual firms are free 
to vary. With interest rates on loans fixed by law, for 
example, competition is confined to such “non-price” 
features as collateral requirements or repayment policies. 
With competition thus already delimited, few additional 
restraints incident to a cooperative scheme can be toler-
ated before competition is extinguished entirely. More-
over, the entry barriers posed by regulation enhance the 
danger that incidental cooperation will be extended to 
abolish all rivalry. These considerations suggest that co-
operative arrangements in commercial banking should be 
permitted only where their competitive benefits are clear, 
and where the combined market shares of the partici-
pants dispel the fear that price collusion will accompany 
them.

The situation here fails to satisfy the test. The com-
bined shares of C&S and the 5-percent banks are sub-
stantial under any of the alternative definitions of the 
geographic market cited by the Court. Ante, at 122- 
130.15 Furthermore, the cooperative arrangements in-

15 The District Court made no finding as to the relevant geo-
graphic market, accepting the Government’s contentions arguendo 
in deciding the case. The Court apparently does the same. A 
report prepared by the Government’s expert witness concluded that 
while the Atlanta Standard Metropolitan Statistical Area was too 
large to be considered an integral geographic market, the constituent 
counties of DeKalb and Fulton were “reasonable geographic areas 
within which it is appropriate to analyze the competitive effects of 
the proposed mergers.” 4 App. E-83. This is an approximation, 
of course, since the same report revealed that a number of DeKalb 
residents use Fulton County banks, thus suggesting that in certain 
respects DeKalb and Fulton County banks compete for the same 
business. Accordingly, it appears that defining the geographic mar-
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volve not a group of small firms allied to challenge a 
larger rival, United States v. Topco Associates, supra, 
but instead the dominant firm which thereby extends its 
hegemony. In a market so concentrated as is com-
mercial banking in Atlanta, the most must be made of 
opportunity for rivalry among existing firms. Cf. United 
States v. Philadelphia National Bank, 374 U. S., at 372. 
The 5-percent banks are now substantial, thriving enter-
prises,16 inhibited from competing with C&S only by the 
“correspondent associate” relationship. I would hold 
that the Government is entitled to an injunction, specif-
ically against the continued use by the 5-percent banks 
of the C&S name, the continued use of advisory directors 
furnished by C&S, and continued “consultations” be-
tween the management of the 5-percent banks and 
C&S, including the flow of memoranda for “advice and 
guidance.”

II. The Clayton Act
The Court concedes that under our prior decisions the 

Government has established a prima facie case under 
§ 7. Ante, at 120. But the Court affirms the District 
Court’s determination that the acquisitions add nothing 

ket to include both DeKalb and Fulton Counties would be justified 
under our cases. See United States v. Phillipsburg National Bank 
& Trust Co., 399 U. S. 350 (1970); United States v. Philadelphia 
National Bank, 374 U. S. 321 (1963).

16 Three of the 5-percent banks—Sandy Springs, Chamblee, and 
Tucker—had deposits exceeding $15 million as of January 1, 1970. 
North Fulton, Park National, and South DeKalb were smaller and 
more recently organized, but all have experienced vigorous growth. 
The average annual rate of deposit growth for the two years pre-
ceding January 1, 1970, was 102% for North Fulton and 50% for 
Park National, in contrast to a national average rate for all com-
mercial bank deposits during the same period of slightly more than 
10%. South DeKalb, organized in late 1969, had more than dou-
bled its deposits from $1.5 to $3 million during the first half of 
1970. 5 App. E-422, E-546.
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of anticompetitive significance to the pre-existing “cor-
respondent associate” relationship. Since I have con-
cluded that the relationship itself violates the Sherman 
Act, I also disagree with the Court’s affirmance of the 
District Court on the Clayton Act issue. Since, in my 
view, appellees can no longer rely upon the affiliation 
to rebut the Government’s prima facie case, I would 
remand to the District Court for consideration of 
the “convenience and needs” defense of 12 U. S. C. § 1828 
(c)(5)(B). But I also disagree with the Court’s con-
clusion that the acquisitions add nothing of significance to 
the existing arrangements, and I would therefore reverse 
even if I accepted the Court’s disposition of the Sherman 
Act counts. I state briefly my reasons for so concluding.

If not acquired, the 5-percent banks have the power to 
break their ties with C&S, and the likelihood that any 
would do so may be expected to increase as the demand 
for their services grows and as their managements acquire 
additional business experience. However risky these 
ventures may have been at their inception, the recent 
performance of the 5-percent banks attests to their pres-
ent viability.17 Because of the continuing population 
growth of the Atlanta area, the banks may anticipate an 
expanding demand for their services. These circum-
stances might well induce the management of a 5-per-
cent bank to assume a more independent posture, at 
least to shop around among other large Atlanta banks for 
more conventional “correspondent” services.18

17 See n. 16, supra.
18 Officers of both C&S and the 5-percent banks testified that they 

had not contemplated a severance of relations, but this testimony 
does not establish what would happen if the acquisitions were en-
joined. Had the managements testified that they would not con-
sider severance under any circumstances, such declarations of an 
intention to eschew a course dictated by economic self-interest would 
have to be viewed with skepticism. See United States v. Falstafj 
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Quite apart from what the managements of the 5-per- 
cent banks might do, it is most improbable that C&S 
would long be happy with existing arrangements if ac-
quisition were enjoined. The record demonstrates the 
aggressive, expansionist performance of C&S, having in-
creased its Atlanta offices from three in 1946 to more 
than 100 by the time of trial. It is quite inconceivable 
that such a firm would long be content to continue opera-
tions through de facto branches in which its interest was 
limited to 5%. The formation of de jure branches, ulti-
mately in competition with former “correspondent asso-
ciates,” would be a plausible result.

The foregoing are not “ephemeral possibilities,” Brown 
Shoe Co. v. United States, 370 U. S. 294, 323 (1962), that 
antitrust analysis should ignore. Section 7 was intended, 
as we have repeatedly said, to “arrest anticompetitive 
tendencies in their ‘incipiency.’ ” United States v. Phila-
delphia National Bank, 374 U. S., at 362. In applying 
the § 7 standards, we are obliged to hold acquisitions un-
lawful if a reasonable likelihood of a substantial lessening 
of competition under future conditions is discernible. 
E. g., United States v. Continental Can Co., 378 U. S. 441, 
458 (1964); FTC v. Procter & Gamble Co., 386 U. S. 568, 
577 (1967); United States v. Falstafj Brewing Corp., 410 
U. S. 526, 539 (1973) (Douglas , J., concurring in part). 
While inquiry as to future market conditions and per-
formance inevitably involves speculation, fidelity to the 

Brewing Corp., 410 U. S. 526, 568-570 (1973) (Mar sha ll , J., 
concurring in result).

Whether the 5-percent banks would have been formed at all had 
their principals expected the Clayton Act to bar ultimate acquisi-
tion by C&S is a different question. I am not troubled by it for 
essentially the same reasons that have led me to conclude above 
that enjoining continuation of correspondent associate relationships 
would not deter sponsorship of de facto branches under state-law 
restrictions on de jure branching. See supra, at 143-144.
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congressional purpose requires us to resolve reasonable 
doubts in favor of the preservation of independent enti-
ties. This is perforce true where, as here, the market is 
highly concentrated and the acquiring firm is the domi-
nant one.

My Brother White  reminded us in his dissent last 
Term in United States v. Marine Bancorporation, 418 
U. S., at 653:

“In the last analysis, one’s view of this case, and 
the rules one devises for assessing whether this 
merger should be barred, turns on the policy of 
§ 7 of the Clayton Act to bar mergers which may 
contribute to further concentration in the structure 
of American business. . . . The dangers of concen-
tration are particularly acute in the banking busi-
ness, since ‘if the costs of banking services and credit 
are allowed to become excessive by the absence of 
competitive pressures, virtually all costs, in our 
credit economy, will be affected. . . .’ ” (Citations 
omitted.)

Today’s decision permits C&S, the dominant commercial 
bank in Atlanta, further to entrench its position. Two 
other rivals, which together with C&S control more than 
75% of the banking business in Atlanta, may now be 
expected to follow suit, acquiring their own “de jacto 
branches.”19 I believe these developments exemplify 
the “further concentration in the structure of American 
business” that § 7 was designed to prevent. Accordingly, 
I would reverse the judgment of the District Court.

19 The record indicates that at the time C&S applied for regula-
tory approval of the acquisitions, its two largest competitors, First 
National Bank of Atlanta and Trust Company of Georgia, had 
sought and in some cases had obtained, approval for similar acqui-
sitions of affiliated banks. 1 App. E-39.
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Petitioners’ copyrighted songs were received on the radio in re-
spondent’s food shop from a local broadcasting station, which 
was licensed by the American Society of Composers, Authors and 
Publishers to perform the songs, but respondent had no such 
license. Petitioners then sued respondent for copyright in-
fringement. The District Court granted awards, but the Court 
of Appeals reversed. Held: Respondent did not infringe upon 
petitioners’ exclusive right, under the Copyright Act, “[t]o per-
form the copyrighted work publicly for profit,” since the radio 
reception did not constitute a “performance” of the copyrighted 
songs. Fortnightly Corp. v. United Artists, 392 U. S. 390; Tele-
prompter Corp. n . CBS, 415 U. S. 394. To hold that respondent 
“performed” the copyrighted works would obviously result in a 
wholly unenforceable regime of copyright law, and would also be 
highly inequitable, since (short of keeping his radio turned off) 
one in respondent’s position would be unable to protect himself 
from infringement liability. Such a ruling, moreover, would 
authorize the sale of an untold number of licenses for what is 
basically a single rendition of a copyrighted work, thus conflicting 
with the balanced purpose of the Copyright Act of assuring the 
composer an adequate return for the value of his composition 
while at the same time protecting the public from oppressive 
monopolies. Pp. 154-164.

500 F. 2d 127, affirmed.

Stewa rt , J., delivered the opinion of the Court, in which Bre n -
na n , Whi te , Mar sha ll , Pow el l , and Reh nq ui st , JJ., joined. 
Bla ck mu n , J., filed an opinion concurring in the result, post, p. 164. 
Bur ge r , C. J., filed a dissenting opinion, in which Dou gl as , J., 
joined, post, p. 167.

Simon H. Rifkind argued the cause for petitioners.



152 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

With him on the briefs were Herman Finkelstein, Jay H. 
Topkis, and Bernard Korman.

Harold David Cohen argued the cause for respondent. 
With him on the brief were Thomas N. Dowd and Wil-
liam S. D’Amico*

Mr . Justice  Stew art  delivered the opinion of the 
Court.

The question presented by this case is whether the 
reception of a radio broadcast of a copyrighted musical 
composition can constitute copyright infringement, when 
the copyright owner has licensed the broadcaster to per-
form the composition publicly for profit.

I
The respondent George Aiken owns and operates a 

small fast-service food shop in downtown Pittsburgh, 
Pa., known as “George Aiken’s Chicken.” Some cus-
tomers carry out the food they purchase, while others 
remain and eat at counters or booths. Usually the 
“carry-out” customers are in the restaurant for less 
than five minutes, and those who eat there seldom re-
main longer than 10 or 15 minutes.

A radio with outlets to four speakers in the ceiling 
receives broadcasts of music and other normal radio pro-
graming at the restaurant. Aiken usually turns on the 
radio each morning at the start of business. Music, 
news, entertainment, and commercial advertising broad-
cast by radio stations are thus heard by Aiken, his em-
ployees, and his customers during the hours that the 
establishment is open for business.

On March 11, 1972, broadcasts of two copyrighted 
musical compositions were received on the radio from a

* Irwin Karp filed a brief for the Authors League of America, Inc., 
as amicus curiae urging reversal.
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local station while several customers were in Aiken’s 
establishment. Petitioner Twentieth Century Music 
Corp, owns the copyright on one of these songs, 
“The More I See You”; petitioner Mary Bourne the 
copyright on the other, “Me and My Shadow.” Peti-
tioners are members of the American Society of Com-
posers, Authors and Publishers (ASCAP), an association 
that licenses the performing rights of its members to 
their copyrighted works. The station that broadcast the 
petitioners’ songs was licensed by ASCAP to broadcast 
them.1 Aiken, however, did not hold a license from 
ASCAP.

The petitioners sued Aiken in the United States Dis-
trict Court for the Western District of Pennsylvania to 
recover for copyright infringement. Their complaint 
alleged that the radio reception in Aiken’s restaurant of 
the licensed broadcasts infringed their exclusive rights to 
“perform” their copyrighted works in public for profit. 
The District Judge agreed, and granted statutory mone-
tary awards for each infringement. 356 F. Supp. 271. 
The United States Court of Appeals for the Third Cir-
cuit reversed that judgment, 500 F. 2d 127, holding that 
the petitioners’ claims against the respondent were fore-
closed by this Court’s decisions in Fortnightly Corp. v. 
United Artists, 392 U. S. 390, and Teleprompter Corp. n .

1 For a discussion of ASCAP, see K-91, Inc. n . Gershwin Pub-
lishing Corp., 372 F. 2d 1 (CA9).

ASCAP’s license agreement with the Pittsburgh broadcasting sta-
tion contained, as is customary, the following provision: 
“Nothing herein contained shall be construed as authorizing 
LICENSEE [WKJF-FM] to grant to others any right to repro-
duce or perform publicly for profit by any means, method or process 
whatsoever, any of the musical compositions licensed hereunder or as 
authorizing any receiver of any radio broadcast to perform publicly 
or reproduce the same for profit, by any means, method or process 
whatsoever.”
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CBS, 415 U. S. 394. We granted certiorari. 419 U. S. 
1067.

II
The Copyright Act of 1909, 35 Stat. 1075, as amended, 

17 U. S. C. § 1 et seq.,2 gives to a copyright holder a 
monopoly limited to specified “exclusive” rights in his 
copyrighted works.3 As the Court explained in Fort-
nightly Corp. v. United Artists, supra:

“The Copyright Act does not give a copyright

2 The Constitution gives Congress the power: “To promote the 
Progress of Science and useful Arts, by securing for limited Times 
to Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries.” U. S. Const., Art. I, § 8, cl. 8. See, 
e. g., Burrow-Giles Lithographic Co. v. Sarony, 111 U. S. 53, 58; 
Trade-Mark Cases, 100 U. S. 82, 94.

3 Title 17 U. S. C. § 1 provides in part:
“Any person entitled thereto, upon complying with the provisions 

of this title, shall have the exclusive right:
“(a) To print, reprint, publish, copy, and vend the copyrighted 

work;
“(b) To translate the copyrighted work into other languages or 

dialects, or make any other version thereof, if it be a literary work; 
to dramatize it if it be a nondramatic work; to convert it into a 
novel or other nondramatic work if it be a drama; to arrange or 
adapt it if it be a musical work; to complete, execute, and finish 
it if it be a model or design for a work of art ;

“(c) To deliver, authorize the delivery of, read, or present the 
copyrighted work in public for profit if it be a lecture, sermon, 
address or similar production, or other nondramatic literary work; 
to make or procure the making of any transcription or record thereof 
by or from which, in whole or in part, it may in any maimer or by 
any method be exhibited, delivered, presented, produced, or re-
produced; and to play or perform it in public for profit, and to 
exhibit, represent, produce, or reproduce it in any manner or by any 
method whatsoever. The damages for the infringement by broad-
cast of any work referred to in this subsection shall not exceed the 
sum of $100 where the infringing broadcaster shows that he was not
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holder control over all uses of his copyrighted work. 
Instead, § 1 of the Act enumerates several ‘rights’ 
that are made ‘exclusive’ to the holder of the copy-
right. If a person, without authorization from the 
copyright holder, puts a copyrighted work to a use 
within the scope of one of these ‘exclusive rights,’ 
he infringes the copyright. If he puts the work to 
a use not enumerated in § 1, he does not infringe.” 
392 U. 8., at 393-395.

Accordingly, if an unlicensed use of a copyrighted 
work does not conflict with an “exclusive” right con-
ferred by the statute, it is no infringement of the holder’s 
rights. No license is required by the Copyright Act, for 
example, to sing a copyrighted lyric in the shower.4

aware that he was infringing and that such infringement could not 
have been reasonably foreseen; and

“(d) To perform or represent the copyrighted work publicly if 
it be a drama or, if it be a dramatic work and not reproduced in 
copies for sale, to vend any manuscript or any record whatsoever 
thereof; to make or to procure the making of any transcription or 
record thereof by or from which, in whole or in part, it may in 
any manner or by any method be exhibited, performed, represented, 
produced, or reproduced; and to exhibit, perform, represent, pro-
duce or reproduce it in any manner or by any method whatsoever; 
and

“(e) To perform the copyrighted work publicly for profit if it be 
a musical composition; and for the purpose of public performance 
for profit, and for the purposes set forth in subsection (a) hereof, 
to make any arrangement or setting of it or of the melody of it in 
any system of notation or any form of record in which the thought 
of an author may be recorded and from which it may be read or 
reproduced . . . .”

4 Cf. Wall v. Taylor, 11 Q. B. D. 102,106-107 (1883) (Brett, M. R.): 
“Singing for one’s own gratification without intending thereby to 
represent anything, or to amuse any one else, would not, I think, be 
either a representation or performance, according to the ordinary 
meaning of those terms, nor would the fact of some other person 
being in the room at the time of such singing make it so ....”
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The limited scope of the copyright holder’s statutory 
monopoly, like the limited copyright duration required 
by the Constitution,5 reflects a balance of competing 
claims upon the public interest: Creative work is to 
be encouraged and rewarded, but private motivation 
must ultimately serve the cause of promoting broad 
public availability of literature, music, and the other 
arts.6 The immediate effect of our copyright law is 
to secure a fair return for an “author’s” creative la-
bor. But the ultimate aim is, by this incentive, to 
stimulate artistic creativity for the general public 
good. “The sole interest of the United States and the 
primary object in conferring the monopoly,” this Court 
has said, “lie in the general benefits derived by the pub-
lic from the labors of authors.” Fox Film Corp. n . 
Doyal, 286 U. S. 123, 127. See Kendall v. Winsor, 21 
How. 322, 327-328; Grant v. Raymond, 6 Pet. 218, 241- 
242. When technological change has rendered its literal 
terms ambiguous, the Copyright Act must be construed 
in light of this basic purpose.7

5 See 1 M. Nimmer, Copyright §5 (1974).
6 Lord Mansfield’s statement of the problem almost 200 years 

ago in Sayre v. Moore, quoted in a footnote to Cary v. Longman, 
1 East *358, 362 n. (b), 102 Eng. Rep. 138, 140 n. (b) (1801), 
bears repeating:
“[W]e must take care to guard against two extremes equally preju-
dicial; the one, that men of ability, who have employed their 
time for the service of the community, may not be deprived of their 
just merits, and the reward of their ingenuity and labour; the other, 
that the world may not be deprived of improvements, nor the 
progress of the arts be retarded.”

7 In Fortnightly Corp. v. United Artists, 392 U. S. 390, the Court 
stated:
“[O]ur inquiry cannot be limited to ordinary meaning and legis-
lative history, for this is a statute that was drafted long before the 
development of the electronic phenomena with which we deal here. 
In 1909 radio itself was in its infancy, and television had not been 
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The precise statutory issue in the present case is 
whether Aiken infringed upon the petitioners’ exclusive 
right, under the Copyright Act of 1909, 17 U. S. C. § 1 
(e), “[t]o perform the copyrighted work publicly for 
profit.” 8 We may assume that the radio reception of 
the musical compositions in Aiken’s restaurant occurred 
“publicly for profit.” See Herbert n . Shanley Co., 242 
U. S. 591. The dispositive question, therefore, is whether 
this radio reception constituted a “performance” of the 
copyrighted works.

When this statutory provision was enacted in 1909, 
its purpose was to prohibit unauthorized performances 
of copyrighted musical compositions in such public places 
as concert halls, theaters, restaurants, and cabarets. See 
H. R. Rep. No. 2222, 60th Cong., 2d Sess. (1909). An 
orchestra or individual instrumentalist or singer who 
performs a copyrighted musical composition in such a 
public place without a license is thus clearly an infringer 
under the statute. The entrepreneur who sponsors such 
a public performance for profit is also an infringer— 
direct or contributory. See generally 1 & 2 M. Nimmer, 
Copyright §§ 102, 134 (1974). But it was never con-
templated that the members of the audience who heard 
the composition would themselves also be simultaneously 
“performing,” and thus also guilty of infringement. 
This much is common ground.

With the advent of commercial radio, a broadcast mu-
sical composition could be heard instantaneously by an 
enormous audience of distant and separate persons oper-
ating their radio receiving sets to reconvert the broad-

invented. We must read the statutory language of 60 years ago 
in the light of drastic technological change.” Id., at 395-396 (foot-
notes omitted).

8 See n. 3, supra.
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cast to audible form.9 Although Congress did not revise 
the statutory language, copyright law was quick to adapt 
to prevent the exploitation of protected works through 
the new electronic technology. In short, it was soon 
established in the federal courts that the broadcast of a 
copyrighted musical composition by a commercial radio 
station was a public performance of that composition 
for profit—and thus an infringement of the copyright 
if not licensed. In one of the earliest cases so holding, 
the Court of Appeals for the Sixth Circuit said:

“While the fact that the radio was not developed 
at the time the Copyright Act . . . was enacted 
may raise some question as to whether it properly 
comes within the purview of the statute, it is not 
by that fact alone excluded from the statute. In 
other words, the statute may be applied to new situ-
ations not anticipated by Congress, if, fairly con-
strued, such situations come within its intent and 
meaning. . . . While statutes should not be 
stretched to apply to new situations not fairly within 
their scope, they should not be so narrowly con-
strued as to permit their evasion because of chang-
ing habits due to new inventions and discoveries.

“A performance, in our judgment, is no less public 
because the listeners are unable to communicate 
with one another, or are not assembled within an 
inclosure, or gathered together in some open stadium 
or park or other public place. Nor can a perform-
ance, in our judgment, be deemed private because 
each listener may enjoy it alone in the privacy of

9 Station KDKA, established in Pittsburgh in 1920, is said to 
have been the first commercial radio broadcasting station in the 
world. See Buck v. Jewell-LaSalle Realty Co., 283 U. S. 191, 196 
n. 2.
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his home. Radio broadcasting is intended to, and 
in fact does, reach a very much larger number of the 
public at the moment of the rendition than any 
other medium of performance. The artist is con-
sciously addressing a great, though unseen and 
widely scattered, audience, and is therefore partici-
pating in a public performance.” Jerome H. Remick 
& Co. v. American Automobile Accessories Co., 5 F. 
2d 411, 411-412.

See also M. Witmark & Sons v. L. Bamberger & Co., 291 
F. 776 (NJ); Jerome H. Remick & Co. n . General 
Electric Co., 4 F. 2d 160 (SDNY); Jerome H. Remick & 
Co. v. General Electric Co., 16 F. 2d 829 (SDNY); As- 
sociated Music Publishers, Inc. n . Debs Memorial Radio 
Fund, 141 F. 2d 852 (CA2). Cf. Chappell & Co., Ltd. v. 
Associated Radio Co. of Australia, Ltd., [1925] Viet. L. R. 
350; Messager v. British Broadcasting Co., Ltd., [1927] 
2 K. B. 543, rev’d on other grounds, [1928] 1 K. B. 660, 
aff’d, [1929] A. C. 151. See generally Caldwell, The 
Broadcasting of Copyrighted Works, 1 J. Air L. 584 
(1930); Note, 75 U. Pa. L. Rev. 549 (1927); Note, 39 
Harv. L. Rev. 269 (1925).

If, by analogy to a live performance in a concert hall 
or cabaret, a radio station “performs” a musical com-
position when it broadcasts it, the same analogy would 
seem to require the conclusion that those who listen to 
the broadcast through the use of radio receivers do not 
perform the composition. And that is exactly what the 
early federal cases held. “Certainly those who listen 
do not perform, and therefore do not infringe.” Jerome 
H. Remick Co. v. General Electric Co., supra, at 829. 
“One who manually or by human agency merely actuates 
electrical instrumentalities, whereby inaudible elements 
that are omnipresent in the air are made audible to 
persons who are within hearing, does not ‘perform’ 
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within the meaning of the Copyright Law.” Buck v. 
Debaum, 40 F. 2d 734, 735 (SD Cal. 1929).

Such was the state of the law when this Court in 1931 
decided Buck v. Jewell-LaSalle Realty Co., 283 U. S. 191. 
In that case the Court was called upon to answer the 
following question certified by the Court of Appeals for 
the Eighth Circuit: “Do the acts of a hotel proprietor, in 
making available to his guests, through the instrumental-
ity of a radio receiving set and loud speakers installed in 
his hotel and under his control and for the entertainment 
of his guests, the hearing of a copyrighted musical compo-
sition which has been broadcast from a radio transmitting 
station, constitute a performance of such composition 
within the meaning of 17 USC Sec. 1 (e)?” The Court 
answered the certified question in the affirmative. In 
stating the facts of the case, however, the Court’s opinion 
made clear that the broadcaster of the musical composi-
tion was not licensed to perform it, and at least twice in 
the course of its opinion the Court indicated that the 
answer to the certified question might have been different 
if the broadcast itself had been authorized by the copy-
right holder.10

We may assume for present purposes that the Jewel- 
LaSalle decision retains authoritative force in a factual 
situation like that in which it arose.11 But, as the Court 
of Appeals in this case perceived, this Court has in two

10“[W]e have no occasion to determine under what circum-
stances a broadcaster will be held to be a performer, or the effect 
upon others of his paying a license fee.” 283 U. S., at 198 (empha-
sis added). See also id., at 199 n. 5.

11 The decision in Jewell-LaSalle might be supported by a con-
cept akin to that of contributory infringement, even though there 
was no relationship between the broadcaster and the hotel company 
and, therefore, technically no question of actual contributory in-
fringement in that case. Id., at 197 n. 4.
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recent decisions explicitly disavowed the view that the 
reception of an electronic broadcast can constitute a per-
formance, when the broadcaster himself is licensed to 
perform the copyrighted material that he broadcasts. 
Fortnightly Corp. v. United Artists, 392 U. S. 390; Tele-
prompter Corp. n . CBS, 415 U. S. 394.

The language of the Court’s opinion in the Fortnightly 
case could hardly be more explicitly dispositive of the 
question now before us:

“The television broadcaster in one sense does less 
than the exhibitor of a motion picture or stage play; 
he supplies his audience not with visible images but 
only with electronic signals. The viewer conversely 
does more than a member of a theater audience; he 
provides the equipment to convert electronic signals 
into audible sound and visible images. Despite 
these deviations from the conventional situation 
contemplated by the framers of the Copyright Act, 
broadcasters have been judicially treated as exhibi-
tors, and viewers as members of a theater audience. 
Broadcasters perform. Viewers do not perform. 
Thus, while both broadcaster and viewer play crucial 
roles in the total television process, a line is drawn 
between them. One is treated as active performer; 
the other, as passive beneficiary.” 392 U. 8., at 398- 
399 (footnotes omitted).

The Fortnightly and Teleprompter cases, to be sure, 
involved television, not radio, and the copyrighted 
materials there in issue were literary and dramatic 
works, not musical compositions. But, as the Court of 
Appeals correctly observed: “[I]f Fortnightly, with its 
elaborate CATV plant and Teleprompter with its even 
more sophisticated and extended technological and pro-
gramming facilities were not ‘performing,’ then logic dic-
tates that no ‘performance’ resulted when the [respond-
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ent] merely activated his restaurant radio.” 500 F. 2d, 
at 137.

To hold in this case that the respondent Aiken “per-
formed” the petitioners’ copyrighted works would thus 
require us to overrule two very recent decisions of this 
Court. But such a holding would more than offend the 
principles of stare decisis; it would result in a regime of 
copyright law that would be both wholly unenforceable 
and highly inequitable.

The practical unenforceability of a ruling that all of 
those in Aiken’s position are copyright infringers is self- 
evident. One has only to consider the countless business 
establishments in this country with radio or television 
sets on their premises—bars, beauty shops, cafeterias, 
car washes, dentists’ offices, and drive-ins—to realize 
the total futility of any evenhanded effort on the part of 
copyright holders to license even a substantial percentage 
of them.12

And a ruling that a radio listener “performs” every 
broadcast that he receives would be highly inequitable 
for two distinct reasons. First, a person in Aiken’s posi-
tion would have no sure way of protecting himself from 
liability for copyright infringement except by keeping his 
radio set turned off. For even if he secured a license 
from ASCAP, he would have no way of either foreseeing 
or controlling the broadcast of compositions whose copy-
right was held by someone else.13 Secondly, to hold that

12 The Court of Appeals observed that ASCAP now has license 
agreements with some 5,150 business establishments in the whole 
country, 500 F. 2d 127, 129, noting that these include “firms 
which employ on premises sources for music such as tape recorders 
and live entertainment.” Id., at 129 n. 4. As a matter of so-called 
“policy” or “practice,” we are told, ASCAP has not even tried to 
exact licensing agreements from commercial establishments whose 
radios have only a single speaker.

13 This inequity, in the context of the decision in Buck v. Jewell- 
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all in Aiken’s position “performed” these musical com-
positions would be to authorize the sale of an untold 
number of licenses for what is basically a single public 
rendition of a copyrighted work. The exaction of such 
multiple tribute would go far beyond what is required 
for the economic protection of copyright owners,14 and 
would be wholly at odds with the balanced congressional 
purpose behind 17 U. S. C. § 1 (e):

“The main object to be desired in expanding copy-
right protection accorded to music has been to give 
to the composer an adequate return for the value of

LaSalle Realty Co., 283 U. S. 191, was pointed out by Professor 
Zechariah Chafee, Jr., 30 years ago:

“A rule which is very hard for laymen to apply so as to keep clear 
of litigation was established by the La Salle Hotel case. The hotel 
was heavily liable if it rebroadcast unlicensed music, but how could 
it protect itself? Must it maintain a monitor always on the job to 
sit with a list before him pages long showing what pieces are licensed 
and turn off the master set the instant an unlicensed piece comes 
from the broadcasting station? The dilemma thus created by the 
Copyright Act was mitigated for a time by the machinery of ASCAP, 
which was a device entirely outside the statute. The hotel could 
obtain a blanket license from ASCAP and thus be pretty sure of 
safety about all the music which came through its master set. . . . 
[But if] any composer outside of ASCAP has his music broadcast, 
what is the hotel to do ? Besides getting an ASCAP license, must the 
hotel bargain separately with every independent composer on the 
chance that his music may come through to the hotel patrons?

“Such divergences from the ideal ... are likely to be cor-
rected . . . .” Reflections on the Law of Copyright: I, 45 Col. L. 
Rev. 503, 528-529.

14 The petitioners have not demonstrated that they cannot receive 
from a broadcaster adequate royalties based upon the total size of 
the broadcaster’s audience. On the contrary, the respondent points 
out that generally copyright holders can and do receive royalties in 
proportion to advertising revenues of licensed broadcasters, and a 
broadcaster’s advertising revenues reflect the total number of its 
listeners, including those who listen to the broadcasts in public busi-
ness establishments.
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his composition, and it has been a serious and a 
difficult task to combine the protection of the com-
poser with the protection of the public, and to so 
frame an act that it would accomplish the double pur-
pose of securing to the composer an adequate return 
for all use made of his composition and at the same 
time prevent the formation of oppressive monopo-
lies, which might be founded upon the very rights 
granted to the composer for the purpose of protect-
ing his interests.” H. R. Rep. No. 2222, 60th Cong., 
2d Sess., 7 (1909).

For the reasons stated in this opinion, the judgment 
of the Court of Appeals is affirmed.

It is so ordered.

Mr . Justi ce  Blackm un , concurring in the result.
My discomfort, now decisionally outdated to be sure, 

with the Court’s opinion and judgment is threefold:
1. My first discomfort is factual. Respondent Aiken 

hardly was an innocent “listener,” as the Court seems 
to characterize him throughout its opinion and particu-
larly ante, at 162. In one sense, of course, he was 
a listener, for as he operated his small food shop 
and served his customers, he heard the broadcasts him-
self. Perhaps his work was made more enjoyable by the 
soothing and entertaining effects of the music. With 
this aspect I would have no difficulty.

But respondent Aiken installed four loudspeakers in 
his small shop. This, obviously, was not done for his 
personal use and contentment so that he might hear the 
broadcast, in any corner he might be, above the noise of 
commercial transactions. It was done for the entertain-
ment and edification of his customers. It was part of 
what Mr. Aiken offered his trade, and it added, in his 
estimation, to the atmosphere and attraction of his estab-
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lishment. Viewed in this light, respondent is something 
more than a mere listener and is not so simply to be 
categorized.

2. My second discomfort is precedential. Forty-four 
years ago, in a unanimous opinion written by Mr. Justice 
Brandeis, this Court held that a hotel proprietor’s use of 
a radio receiving set and loudspeakers for the entertain-
ment of hotel guests constituted a performance within 
the meaning of § 1 of the Copyright Act, 17 U. S. C. § 1. 
Buck n . J ewell-LaSalle Realty Co., 283 U. S. 191 (1931). 
For more than 35 years the rule in Jewell-LaSalle was a 
benchmark in copyright law and was the foundation of a 
significant portion of the rather elaborate licensing agree-
ments that evolved with the developing media tech-
nology. Seven years ago the Court, by a 5-1 vote, and 
with three Justices not participating, held that a com-
munity antenna television (CATV) station that trans-
mitted copyrighted works to home subscribers was not 
performing the works, within the meaning of § 1 of the 
Copyright Act. Fortnightly Corp. v. United Artists, 
392 U. S. 390 (1968). The divided Court only briefly 
noted the relevance of Jewell-LaSalle and announced 
that that decision “must be understood as limited to its 
own facts.” Id., at 396-397, n. 18. I have already indi-
cated my disagreement with the reasoning of Fortnightly 
and my conviction that it, rather than Jewell-LaSalle, is 
the case that should be limited to its facts. Teleprompter 
Corp. n . CBS, 415 U. S. 394, 415 (1974) (dissenting 
opinion.) I was there concerned about the Court’s sim-
plistic view of television’s complications, a view perhaps 
encouraged by the obvious inadequacies of an ancient 
copyright Act for today’s technology. A majority of the 
Court, however, felt otherwise and extended the sim-
plistic analysis rejected in Jewell-LaSalle, but embraced 
in Fortnightly, to even more complex arrangements in 
the CATV industry. Teleprompter Corp. v. CBS, supra.
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I had hoped, secondarily, that the reasoning of Fort-
nightly and Teleprompter would be limited to CATV. 
At least in that context the two decisions had the argu-
ably desirable effect of protecting an infant industry 
from a premature death. Today, however, the Court 
extends Fortnightly and Teleprompter into radio broad-
casting, effectively overrules J ewell-LaSalle, and thereby 
abrogates more than 40 years of established business 
practices. I would limit the application of Teleprompter 
and Fortnightly to the peculiar industry that spawned 
them. Parenthetically, it is of interest to note that this 
is precisely the result that would be achieved by virtually 
all versions of proposed revisions of the Copyright Act. 
See, e. g., § 101 of S. 1361, 93d Cong., 2d Sess., which 
sought to amend 17 U. S. C. § 110 (5). See also §§48 
(5) and (6) of the British Copyright Act of 1956, 4 & 5 
Eliz. 2, c. 74, which distinguishes between the use of a 
radio in a public place and “the causing of a work or other 
subject-matter to be transmitted to subscribers to a dif-
fusion service.”

Resolution of these difficult problems and the fashion-
ing of a more modern statute are to be expected from 
the Congress. In any event, for now, the Court seems 
content to continue with its simplistic approach and to 
accompany it with a pragmatic reliance on the “practical 
unenforceability,” ante, at 162, of the copyright law 
against persons such as George Aiken.

3. My third discomfort is tactical. I cannot under-
stand why the Court is so reluctant to do directly what 
it obviously is doing indirectly, namely, to overrule 
Jewell-LaSalle. Of course, in my view, that decision was 
correct at the time it was decided, and I would regard 
it as good law today under the identical statute and with 
identical broadcasting. But, as I have noted, the Court
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in Fortnightly limited Jewell-LaSalle “to its own facts,” 
and in Teleprompter ignored its existence completely by 
refusing even to cite it. This means, it seems to me, 
that the Court did not want to overrule it, but never-
theless did not agree with it and felt, hopefully, that 
perhaps it would not bother us anymore anyway. Today 
the Court does much the same thing again by extracting 
and discovering great significance in the fact that the 
broadcaster in Jewell-LaSalle was not licensed to perform 
the composition. I cannot join the Court’s intimation, 
ante, at 160—surely stretched to the breaking point—that 
Mr. Justice Brandeis and the unanimous Court for which 
he spoke would have reached a contrary conclusion in 
Jewell-LaSalle in 1931 had that broadcaster been li-
censed. The Court dances around J ewell-LaSalle, as 
indeed it must, for it is potent opposing precedent for the 
present case and stands stalwart against respondent 
Aiken’s position. I think we should be realistic and 
forthright and, if Jewell-LaSalle is in the way, overrule it.

Although I dissented in Teleprompter, that case and 
Fortnightly, before it, have been decided. With the 
Court insisting on adhering to the rationale of those 
cases, the result reached by the Court of Appeals and by 
this Court is compelled. Accepting the precedent of 
those cases, I concur in the result.

Mr . Chief  Just ice  Burger , with whom Mr . Just ice  
Douglas  joins, dissenting.

In Fortnightly Corp. v. United Artists, 392 U. S. 390, 
402 (1968), Mr. Justice Fortas observed that cases such 
as this call “not for the judgment of Solomon but for 
the dexterity of Houdini.” There can be no really sat-
isfactory solution to the problem presented here, until 
Congress acts in response to longstanding proposals. 
My primary purpose in writing is not merely to express 
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disagreement with the Court but to underscore what has 
repeatedly been stated by others as to the need for legis-
lative action. Radio today is certainly a more common-
place and universally understood technological innova-
tion than CATV, for example, yet we are, basically, in 
essentially the same awkward situation as in the past 
when confronted with these problems. We must at-
tempt to apply a statute designed for another era to 
a situation in which Congress has never affirmatively 
manifested its view concerning the competing policy 
considerations involved.

Yet, the issue presented can only be resolved appro-
priately by the Congress; perhaps it will find the result 
which the Court reaches today a practical and equitable 
resolution, or perhaps it will find this “functional 
analysis” 1 too simplistic an approach, cf. Teleprompter 
Corp. n . CBS, 415 U. S. 394, 415 (1974) (Blackmun , J., 
dissenting), and opt for another solution.

The result reached by the Court is not compelled by 
the language of the statute; it is contrary to the appli-
cable case law and, even assuming the correctness and 
relevance of the CATV cases, Fortnightly, supra, and 
Teleprompter, supra, it is not analytically dictated by 
those cases. In such a situation, I suggest, “the fact 
that the Copyright Act was written in a different day, 
for different factual situations, should lead us to tread 
cautiously here. Our major object . . . should be to do 
as little damage as possible to traditional copyright 
principles and to business relationships, until the Con-
gress legislates and relieves the embarrassment which we 
and the interested parties face.” Fortnightly, supra, at 
404 (Fortas, J., dissenting).

As the Court’s opinion notes, ante, at 160, in Buck n .

1 “Broadcasters perform. Viewers do not perform.” Fortnightly 
Corp. n . United Artists, 392 U. S. 390,398 (1968) (footnotes omitted).
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Jewell-LaSdlle Realty Co., 283 U. S. 191 (1931), answer-
ing a precisely phrased certified question, the Court con-
strued the Copyright Act in a manner which squarely 
conflicts with what is held today. Congress, despite 
many opportunities, has never legislatively overruled 
Buck, supra. It was not overruled in Fortnightly but 
treated “as limited to its own facts.” 392 U. S., at 396- 
397, n. 18. Even assuming the correctness of this dubious 
process of limitation, see Fortnightly, supra, at 405 
(Fortas, J., dissenting); Teleprompter, supra, at 415 
(Blackmun , J., dissenting), Buck is squarely relevant 
here since the license at issue expressly negated any 
right on the part of the broadcaster to further license 
performances by those who commercially receive and 
distribute broadcast music. Moreover, even accepting, 
arguendo, the restrictive reading given to Buck by the 
Court today, and assuming the correctness of Fortnightly 
and Teleprompter in the CATV field, it is not at all clear 
that the analysis of these latter cases supports the result 
here.2 Respondent was more than a “passive beneficiary.” 
Fortnightly, supra, at 399. He took the transmission 
and used that transmission for commercial entertainment 
in his own profit enterprise, through a multispeaker 
audio system specifically designed for his business pur-
poses.3 In short, this case does not call for what the

2 Recent congressional proposals have treated the present prob-
lem distinctly from CATV questions. See, e. g., S. 1361, 93d Cong., 
2d Sess. (1974). See also British Copyright Act of 1956, §§48 (5), 
(6), 4 & 5 Eliz. 2, c. 74.

3 Indeed, in its consideration of S. 1361, the Senate Committee on 
the Judiciary undertook to distinguish use of “ordinary radios” 
from situations “where broadcasts are transmitted to substantial 
audiences by means of loudspeakers covering a wide area.” S. Rep. 
No. 93-983, p. 130 (1974). The value of this distinction, without 
drawing a line on the number of outlets that would be exempt is at 
best dubious; this version leaves the obvious gap in the statute to be 
filled in by the courts.



170 OCTOBER TERM, 1974

Bur ge r , C. J., dissenting 422 U. S.

Court describes as “a ruling that a radio listener ‘per-
forms’ every broadcast that he receives ...,” ante, at 162. 
Here, respondent received the transmission and then put 
it to an independent commercial use. His conduct seems 
to me controlled by Buck’s unequivocal holding that:

“One who hires an orchestra for a public perform-
ance for profit is not relieved from a charge of 
infringement merely because he does not select the 
particular program to be played. Similarly, when 
he tunes in on a broadcasting station, for his own 
commercial purposes, he necessarily assumes the risk 
that in so doing he may infringe the performing 
rights of another.” 283 U. S., at 198-199.

See also Herbert v. Shanley Co., 242 U. S. 591 (1917).
In short, as Mr . Justice  Douglas  observed in the 

Teleprompter case: “The Court can read the result it 
achieves today only by ‘legislating’ important features of 
the Copyright Act out of existence.” 415 U. S., at 421. 
In my view, we should bear in mind that “[o]ur ax, being 
a rule of law, must cut straight, sharp, and deep; and 
perhaps this is a situation that calls for the compromise of 
theory and for the architectural improvisation which only 
legislation can accomplish.” Fortnightly, supra, at 408 
(Fortas, J., dissenting).
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UNITED STATES v. HALE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 74-364. Argued April 14, 1975—Decided June 23, 1975

Following respondent’s arrest for robbery he was taken to the police 
station, where, advised of his right to remain silent, he made no 
response to an officer’s inquiry as to the source of money found 
on his person. Respondent testified at his trial and, in an effort 
to impeach his alibi, the prosecutor caused respondent to admit 
on cross-examination that he had not offered the exculpatory 
information to the police at the time of his arrest. The trial 
court instructed the jury to disregard the colloquy but refused 
to declare a mistrial. Respondent was convicted. The Court of 
Appeals reversed, holding that inquiry into respondent’s prior 
silence impermissibly prejudiced his defense as well as infringed 
upon his constitutional right to remain silent under Miranda v. 
Arizona, 384 U. S. 436. The Government, relying on Raffel v. 
United States, 271 U. S. 494, contends that since respondent chose 
to testify in his own behalf, it was permissible to impeach his 
credibility by proving that he had chosen to remain silent at the 
time of his arrest. Held: Respondent’s silence during police inter-
rogation lacked significant probative value and under these cir-
cumstances any reference to his silence carried with it an intoler-
ably prejudicial impact. This Court, exercising its supervisory 
authority over the lower federal courts, therefore concludes that 
respondent is entitled to a new trial. Pp. 176-181.

(a) Under the circumstances of this case the failure of respond-
ent, who had just been given the Miranda warnings, to respond 
during custodial interrogation to inquiry about the money can as 
easily connote reliance on the right to remain silent as to support 
an inference that his trial testimony was a later fabrication. 
Raffel v. United States, supra, distinguished. Pp. 176-177.

(b) Respondent’s prior silence was not so clearly inconsistent 
with his trial testimony as to warrant admission into evidence 
of that silence as evidence of a prior inconsistent “statement,” as 
is manifested by the facts that (1) respondent had repeatedly 
asserted innocence during the proceedings; (2) he was being ques-
tioned in secretive surroundings with no one but the police also 
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present; and (3) as the target of eyewitness identification, he was 
clearly a “potential defendant.” Grunewald v. United States, 353 
U. S. 391, followed. Pp. 177-180.

(c) Admission of evidence of silence at the time of arrest has 
a significant potential for prejudice in that the jury may assign 
much more weight to the defendant’s previous silence than is 
warranted. P. 180.

162 U. S. App. D. C. 305, 498 F. 2d 1038, affirmed.

Mar sha ll , J., delivered the opinion of the Court, in which 
Bren na n , Stewa rt , Pow ell , and Reh nq ui st , JJ., joined. Burg er , 
C. J., post, p. 181, Doug la s , J., post, p. 182, and Whi te , J., post, 
p. 182, filed opinions concurring in the judgment. Bla ck mun , J., 
concurred in the result.

Deputy Solicitor General Frey argued the cause for 
the United States. With him on the brief were Solicitor 
General Bork, Acting Assistant Attorney General Keeney, 
Jerome M. Feit, and Ivan Michael Schaeffer.

Larry J. Ritchie, by appointment of the Court, 421 
U. S. 928, argued the cause and filed a brief for 
respondent.*

Mr . Justice  Marsh all  delivered the opinion of the 
Court.

Respondent was tried and convicted of robbery in the 
District Court for the District of Columbia.1 During 
cross-examination at trial the prosecutor asked respond-
ent why he had not given the police his alibi when he 
was questioned shortly after his arrest. The trial court 
instructed the jury to disregard the colloquy but refused

*Frank G. Carrington, Fred E. Inbau, and Wayne W. Schmidt 
filed a brief for Americans for Effective Law Enforcement, Inc., as 
amicus curiae urging reversal.

1 Respondent was tried in Federal District Court prior to the effec-
tive date for the transfer of jurisdiction over D. C. Code offenses 
under the District of Columbia Court Reform and Criminal Proce-
dure Act of 1970, Pub. L. 91-358, 84 Stat. 473.
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to declare a mistrial. The Court of Appeals for the Dis-
trict of Columbia Circuit reversed, holding that inquiry 
into respondent’s prior silence impermissibly prejudiced 
his defense and infringed upon his right to remain silent 
under Miranda v. Arizona, 384 U. S. 436, 468 n. 37 
(1966). We granted certiorari, 419 U. S. 1045, because 
of a conflict among the Courts of Appeals over whether 
a defendant can be cross-examined about his silence dur-
ing police interrogation,2 and because of the importance 
of this question to the administration of justice.

We find that the probative value of respondent’s pre-
trial silence in this case was outweighed by the prejudi-
cial impact of admitting it into evidence. Affirming the 
judgment on this ground, we have no occasion to reach 
the broader constitutional question that supplied an 
alternative basis for the decision below.

I
On June 1, 1971, Lonnie Arrington reported to police 

that he had been attacked and robbed by a group of five 
men. Initially, he claimed that $65 had been stolen, 
but he later changed the amount to $96 after consulting 
with his wife. As the police were preparing to accom-
pany Arrington through the neighborhood in search of 
the attackers, he observed two men and identified one 
of them as one of his assailants. When the police gave 
chase, the two men fled but one was immediately cap-

2 Compare United States v. Semensohn, 421 F. 2d 1206, 1209, 
(CA2 1970); United States v. Brinson, 411 F. 2d 1057, 1060 (CA6 
1969); Fowle v. United States, 410 F. 2d 48 (CA9 1969); and 
Johnson n . Patterson, 475 F. 2d 1066 (CAIO), cert, denied, 414 U. 8. 
878 (1973), with United States ex rel. Burt v. New Jersey, 475 F. 
2d 234 (CA3), cert, denied, 414 U. 8. 938 (1973); and United 
States v. Ramirez, 441 F. 2d 950, 954 (CA5), cert, denied, 404 U. S. 
869 (1971).
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tured. The victim identified respondent Hale as one of 
the robbers.

Respondent was then arrested, taken to the police 
station, and advised of his right to remain silent. He 
was searched and found to be in possession of $158 in 
cash. An officer then asked: “Where did you get the 
money?” Hale made no response.

At trial respondent took the witness stand in his own 
defense. He acknowledged having met Arrington in a 
shoe store on the day in question. Hale stated that, 
after the meeting, he was approached by three men who 
inquired whether Arrington had any money, to which 
Hale replied he “didn’t know.” From there respondent 
claimed he went to a narcotics treatment center, where 
he remained until after the time of the robbery. Ac-
cording to his testimony he left the center with a friend 
who subsequently purchased narcotics. Shortly after the 
transaction they were approached by the police. Hale 
testified that he fled because he feared being found in 
the presence of a person carrying narcotics. He also 
insisted that his estranged wife had received her welfare 
check on that day and had given him approximately $150 
to purchase some money orders for her as he had done on 
several prior occasions.

In an effort to impeach Hale’s explanation of his pos-
session of the money, the prosecutor caused Hale to 
admit on cross-examination that he had not offered the 
exculpatory information to the police at the time of 
his arrest:

“Q. Did you in any way indicate [to the police] 
where that money came from?

“A. No, I didn’t.
“Q. Why not?
“A. I didn’t feel that it was necessary at the 

time.”
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The Government takes the position that since the 
respondent chose to testify in his own behalf, it was per-
missible to impeach his credibility by proving that he 
had chosen to remain silent at the time of his arrest.3 
For this proposition the Government relies heavily on 
this Court’s decision in Raff el v. United States, 271 U. S. 
494 (1926).4 There, a second trial was required when 
the first jury failed to reach a verdict. In reliance on 
his privilege against compulsory self-incrimination, the 
accused declined to testify at his first trial. At the sec-
ond trial, however, he took the stand in an effort to 
refute the testimony of a Government witness. Over 
objection, Raff el admitted that he had remained silent 
in the face of the same testimony at the earlier proceed-
ing. Under these circumstances the Court concluded 
that Raffel’s silence at the first trial was inconsistent 
with his testimony at the second, and that his silence 
could be used to impeach the credibility of his later 
representations. The Government argues that silence 
during police interrogation is similarly probative and 
should therefore be admissible for impeachment purposes.

We cannot agree. The assumption of inconsistency 
underlying Raffel is absent here. Rather, we find the 
circumstances of this case closely parallel to those in 
Grunewald v. United States, 353 U. S. 391 (1957), and 

3 Immediately following the exchange, the court cautioned the 
jury that the questioning was improper and that they were to dis-
regard it. The Court of Appeals held that the error was not cured 
by this instruction, and the Government does not contend in this 
Court that the error was harmless.

4 Since we do not reach the constitutional claim raised today, we 
need not decide whether the Raffel decision has survived Johnson N. 
United States, 318 U. S. 189 (1943), and Griffin v. California, 380 
U. S. 609 (1965). See Grunewald v. United States, 353 U. S. 391, 
425-426 (1957) (Black, J., concurring).
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we conclude that the principles of that decision compel 
affirmance here.

II
A basic rule of evidence provides that prior incon-

sistent statements may be used to impeach the credibility 
of a witness. As a preliminary matter, however, the 
court must be persuaded that the statements are indeed 
inconsistent. 3A J. Wigmore, Evidence § 1040 (J. Chad-
bourn rev. 1970) (hereafter Wigmore). If the Govern-
ment fails to establish a threshold inconsistency between 
silence at the police station and later exculpatory testi-
mony at trial, proof of silence lacks any significant proba-
tive value and must therefore be excluded.

In most circumstances silence is so ambiguous that 
it is of little probative force. For example, silence is 
commonly thought to lack probative value on the ques-
tion of whether a person has expressed tacit agreement 
or disagreement with contemporaneous statements of 
others. See 4 Wigmore § 1071. Silence gains more pro-
bative weight where it persists in the face of accusation, 
since it is assumed in such circumstances that the accused 
would be more likely than not to dispute an untrue accu-
sation. Failure to contest an assertion, however, is con-
sidered evidence of acquiescence only if it would have 
been natural under the circumstances to object to the as-
sertion in question. 3A Wigmore § 1042. The Raffel 
Court found that the circumstances of the earlier confron-
tation naturally called for a reply. Accordingly, the 
Court held that evidence of the prior silence of the ac-
cused was admissible. But the situation of an arrestee is 
very different, for he is under no duty to speak and, as in 
this case, has ordinarily been advised by government au-
thorities only moments earlier that he has a right to re-
main silent, and that anything he does say can and will 
be used against him in court.
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At the time of arrest and during custodial interroga-
tion, innocent and guilty alike—perhaps particularly the 
innocent—may find the situation so intimidating that 
they may choose to stand mute. A variety of reasons 
may influence that decision. In these often emotional 
and confusing circumstances, a suspect may not have 
heard or fully understood the question, or may have felt 
there was no need to reply. See Traynor, The Devils of 
Due Process in Criminal Detection, Detention, and Trial, 
33 U. Chi. L. Rev. 657, 676 (1966). He may have main-
tained silence out of fear or unwillingness to incriminate 
another. Or the arrestee may simply react with silence 
in response to the hostile and perhaps unfamiliar atmos-
phere surrounding his detention. In sum, the inherent 
pressures of in-custody interrogation exceed those of 
questioning before a grand jury and compound the diffi-
culty of identifying the reason for silence.5

Respondent, for example, had just been given the 
Miranda warnings and was particularly aware of his right 
to remain silent and the fact that anything he said could 
be used against him. Under these circumstances, his 
failure to offer an explanation during the custodial inter-
rogation can as easily be taken to indicate reliance on the 
right to remain silent as to support an inference that the 
explanatory testimony was a later fabrication. There is 
simply nothing to indicate which interpretation is more 
probably correct.

Ill
Our analysis of the probative value of silence before 

police interrogators is similar to that employed in Grune-
wald v. United States, supra. In that case a witness 
before a grand jury investigating corruption in the Inter-

5 See Kamisar, Kauper’s "Judicial Examination of the Accused” 
Forty Years Later—Some Comments on a Remarkable Article, 73 
Mich. L. Rev. 15, 34 n. 70 (1974).
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nal Revenue Service declined to answer a series of ques-
tions on the ground that the answers might tend to 
incriminate him. The witness, Max Halperin, was 
later indicted for conspiracy to defraud the United 
States. At trial he took the stand to testify in his own 
defense, and there responded to the same questions in a 
manner consistent with innocence. On cross-examina-
tion the prosecutor elicited, for purposes of impeachment, 
testimony concerning the defendant’s earlier invocation 
of the Fifth Amendment on the same subject matter. 
The Court framed the issue of Halperin’s prior silence 
as an evidentiary problem and concluded that the cir-
cumstances surrounding Halperin’s appearance before the 
grand jury justified his reliance on the Fifth Amendment, 
imposed no mandate to speak, and presented valid rea-
sons, other than culpability, for deferring comment. The 
Court ruled that Halperin’s prior silence was not so 
clearly inconsistent with his later testimony as to justify 
admission of evidence of such silence as evidence of a 
prior inconsistent “statement.”

In Grunewald the Court identified three factors rele-
vant to determining whether silence was inconsistent 
with later exculpatory testimony: (1) repeated asser-
tions of innocence before the grand jury; (2) the 
secretive nature of the tribunal in which the initial ques-
tioning occurred;6 and (3) the focus on petitioner as 
potential defendant at the time of the arrest, making it 
“natural for him to fear that he was being asked ques-

6 “Innocent men are more likely to [remain silent] in secret 
proceedings, where they testify without advice of counsel and with-
out opportunity for cross-examination, than in open court proceed-
ings, where cross-examination and judicially supervised procedure 
provide safeguards for the establishing of the whole, as against the 
possibility of merely partial, truth.” Grunewald n . United States, 
353 U. 8., at 422-423.
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tions for the very purpose of providing evidence against 
himself.” 353 U. S., at 423.

Applying these factors here, it appears that this case 
is an even stronger one for exclusion of the evidence 
than Grunewald. First, the record reveals respondent’s 
repeated assertions of innocence during the proceedings; 
there is nothing in the record of respondent’s testimony 
inconsistent with his claim of innocence. Second, the 
forum in which the questioning of Hale took place was 
secretive and in addition lacked such minimal safeguards 
as the presence of public arbiters and a reporter, which 
were present in Grunewald. Even more than Halperin, 
respondent may well have been intimidated by the 
setting, or at the very least, he may have preferred to 
make any statements in more hospitable surroundings, 
in the presence of an attorney, or in open court. Third, 
Hale’s status as a “potential defendant” was even clearer 
than Halperin’s since Hale had been the subject of eye-
witness identification and had been arrested on suspicion 
of having committed the offense.

The Government nonetheless contends that respond-
ent’s silence at the time of his arrest is probative of the 
falsity of his explanation later proffered at trial because 
the incentive of immediate release and the opportunity 
for independent corroboration would have prompted an 
innocent suspect to explain away the incriminating cir-
cumstances. On the facts of this case, we cannot agree. 
Petitioner here had no reason to think that any explana-
tion he might make would hasten his release. On the 
contrary, he had substantial indication that nothing he 
said would influence the police decision to retain him in 
custody. At the time of his arrest petitioner knew that 
the case against him was built on seemingly strong evi-
dence—on an identification by the complainant, his flight 
at that time, and his possession of $158. In these cir-
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cumstances he could not have expected the police to 
release him merely on the strength of his explanation. 
Hale’s prior contacts with the police and his participation 
in a narcotics rehabilitation program further diminished 
the likelihood of his release, irrespective of what he might 
say. In light of the many alternative explanations for 
his pretrial silence, we do not think it sufficiently proba-
tive of an inconsistency with his in-court testimony to 
warrant admission of evidence thereof.

IV
Not only is evidence of silence at the time of arrest 

generally not very probative of a defendant’s credibility, 
but it also has a significant potential for prejudice. The 
danger is that the jury is likely to assign much more 
weight to the defendant’s previous silence than is war-
ranted. And permitting the defendant to explain the 
reasons for his silence is unlikely to overcome the strong 
negative inference that the jury is likely to draw from 
the fact that the defendant remained silent at the time 
of his arrest.7

As we have stated before: “When the risk of con-
fusion is so great as to upset the balance of advantage, 
the evidence goes out.” Shepard n . United States, 290 
U. S. 96, 104 (1933). We now conclude that the 
respondent’s silence during police interrogation lacked 
significant probative value and that any reference to his 
silence under such circumstances carried with it an in-
tolerably prejudicial impact.

7 We recognize that the question whether evidence is sufficiently 
inconsistent to be sent to the jury on the issue of credibility is 
ordinarily in the discretion of the trial court. “But where such 
evidentiary matter has grave constitutional overtones ... we 
feel justified in exercising this Court’s supervisory control.” Grune-
wald v. United States, 353 U. S., at 423-424.
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Accordingly, we hold that under the circumstances of 
this case it was prejudicial error for the trial court to 
permit cross-examination of respondent concerning his 
silence during police interrogation, and we conclude, in 
the exercise of our supervisory authority over the lower 
federal courts, that Hale is entitled to a new trial.

The judgment below is
Affirmed.

Mr . Justice  Blackmun  concurs in the result.

Mr . Chief  Justi ce  Burger , concurring in the 
judgment.

I cannot escape the conclusion that this case is some-
thing of a tempest in a saucer, and the Court rightly 
avoids placing the result on constitutional grounds. A 
dubious aspect of the Court’s opinion is to renew the 
dictum of Grunewald v. United States, 353 U. S. 391 
(1957), see ante, at 178, and n. 6. There the Court casu-
ally elevated a fallacy into a general proposition in terms 
that the innocent “are more likely to [remain silent] in 
secret proceedings . . . than in open court proceed-
ings . . . .” To begin with, there is not a scintilla of 
empirical data to support the first generalization nor is 
it something generally accepted as validated by ordinary 
human experience. It is no more accurate than to say, 
for example, that the innocent rather than the guilty, 
are the first to protest their innocence. There is simply 
no basis for declaring a generalized probability one way 
or the other. Second, the Grunewald suggestion that 
people are more likely to speak out “in open court pro-
ceedings . . .” has no basis in human experience. A con-
fident, assured person will likely speak out in either 
place; a timid, insecure person may be more over-
whelmed by the formality of “open court proceedings” 
than by a police station. Moreover, if an accused is in
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“open court,” there is a constitutional option to remain 
totally silent, but if an accused takes the stand all admis-
sible questions must be answered. A nonparty witness 
has less option than the accused and must take the stand 
if called. We ought to be wary of casual generalizations 
that read well but “do not wash.”

Mr . Justice  Douglas , concurring in the judgment.
I agree with the Court that the judgment below should 

be affirmed, but “I do not, like the Court, rest my con-
clusion on the special circumstances of this case. I can 
think of no special circumstances that would justify use 
of a constitutional privilege to discredit or convict a per-
son who asserts it.” Grunewald v. United States, 353 
U. S. 391, 425 (1957) (concurring opinion). My view 
of this case is therefore controlled by Miranda n . Arizona, 
384 U. S. 436 (1966). I do not accept the idea that 
Miranda loses its force in the context of impeaching the 
testimony of a witness. See Harris v. New York, 401 
U. S. 222 (1971). In my opinion Miranda should be 
given full effect.

I also believe, as does my Brother White , that given 
the existence of Miranda due process is violated when the 
prosecution calls attention to the silence of the accused 
at the time of arrest.

Mr . Justice  White , concurring in the judgment.
I am no more enthusiastic about Miranda n . Arizona, 

384 U. S. 436 (1966), now than I was when that decision 
was announced. But when a person under arrest is in-
formed, as Miranda requires, that he may remain silent, 
that anything he says may be used against him, and that 
he may have an attorney if he wishes, it seems to me that 
it does not comport with due process to permit the 
prosecution during the trial to call attention to his
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silence at the time of arrest and to insist that because 
he did not speak about the facts of the case at that time, 
as he was told he need not do, an unfavorable inference 
might be drawn as to the truth of his trial testimony. Cf. 
Johnson v. United States, 318 U. S. 189, 196-199 (1943). 
Surely Hale was not informed here that his silence, as 
well as his words, could be used against him at trial. 
Indeed, anyone would reasonably conclude from Miranda 
warnings that this would not be the case. I would 
affirm on this ground.
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UNITED STATES v. ALASKA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 73-1888. Argued April 16, 1975—Decided June 23, 1975

Proof held insufficient to establish Cook Inlet as a historic bay, 
and hence the United States, as against Alaska, has paramount 
rights to the land beneath the waters of the lower, or seaward, 
portion of the inlet. Pp. 189-204.

(a) The sparse evidence as to Russia’s exercise of authority 
over the lower inlet during the period of Russian sovereignty 
is insufficient to demonstrate the exercise of authority essential 
to the establishment of a historic bay. Pp. 190-192.

(b) Nor was the enforcement of fishing and wildlife regulations 
under various federal statutes and an Executive Order during the 
period of United States sovereignty over the Territory of Alaska 
sufficient in scope to establish historic title to Cook Inlet as 
inland waters, especially where it appears that the geographic 
scope of such enforcement efforts was determined primarily, if 
not exclusively, by the needs of effective management of the fish 
and game population involved, rather than as an intended asser-
tion of territorial sovereignty to exclude all foreign vessels and 
navigation. Pp. 192-199.

(c) The mere failure of any foreign nation to protest the 
authority asserted by the United States during the territorial period 
is inadequate proof of the acquiescence essential to historic title. 
It must also be shown that the foreign governments knew or 
should have known of the authority being asserted, and here the 
routine enforcement of domestic fish and game regulations was 
insufficient to inform those governments of any claim of dominion 
Pp. 199-200.

(d) The fact that Alaska during its statehood has enforced 
fishing regulations in the same way as the United States did 
during the territorial period is likewise insufficient to give rise to 
historic title to Cook Inlet as inland waters. Pp. 200-201.

(e) Nor is Alaska’s arrest of two Japanese fishing vessels in 
the Shelikof Strait in 1962 adequate to establish historic title. 
That incident was an exercise of sovereignty, if at all, only over 
the waters of Shelikof Strait, and, even if considered as an asser-
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tion of authority over the waters of Cook Inlet, the incident was 
not sufficiently unambiguous to serve as the basis of historic title: 
Alaska, as against the Japanese Government, claimed the waters 
as inland waters but the United States neither supported nor dis-
avowed the State’s position. And regardless of how the incident 
is viewed, it is impossible to conclude that Alaska’s exercise of 
sovereignty was acquiesced in by the Japanese Government, which 
immediately protested the incident and has never acceded to 
Alaska’s position. Pp. 201-203.

497 F. 2d 1155, reversed and remanded.

Bla ck mu n , J., delivered the opinion of the Court, in which 
Bur ge r , C. J., and Bre nn an , Whi te , Mar shal l , and Pow el l , JJ., 
joined. Stew art  and Reh nq ui st , JJ., filed a dissenting statement, 
post, p. 204. Dou gl as , J., took no part in the consideration or 
decision of the case.

Deputy Solicitor General Randolph argued the cause 
for the United States. With him on the brief were 
Solicitor General Bork, Assistant Attorney General John-
son, Gerald P. Norton, Bruce C. Rashkow, and Edward 
F. Bradley.

Charles K. Cranston and Thomas M. Phillips argued 
the cause and filed a brief for respondent.

Mr . Justice  Blackmun  delivered the opinion of the 
Court.

The issue here is whether the body of water known as 
Cook Inlet is a historic bay.1 The inlet extends north-
eastward well over 150 miles into the Alaskan land mass, 
with Kenai Peninsula to the southeast and the Chigmit 
Mountains to the northwest. The city of Anchorage 
is near the head of the inlet. The upper, or inner por-

1 Cook Inlet is larger than Great Salt Lake and Lake Ontario. 
It is about the same size as Lake Erie. It dwarfs Chesapeake Bay, 
Delaware Bay, and Long Island Sound, all of which the United 
States has claimed as historic bays.
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tion, of the inlet is not in dispute, for that part is con-
ceded to be inland waters subject to Alaska’s sovereignty.

If the inlet is a historic bay, the State of Alaska pos-
sesses sovereignty over the land beneath the waters of 
the lower, or seaward, portion of the inlet. If the inlet 
is not a historic bay, the United States, as against the 
State, has paramount rights to the subsurface lands in 
question.

I
In early 1967 the State of Alaska offered 2,500 acres 

of submerged lands in lower Cook Inlet for a competitive 
oil and gas lease sale. The tract in question is more 
than three geographical miles from the shore of the 
inlet and is seaward more than three miles from a line 
across the inlet at Kalgin Island, where the headlands 
are about 24 miles apart, as contrasted with 47 miles 
at the natural entrance at Cape Douglas. In the view 
of the United States, the Kalgin Island line marks the 
limit of the portion of the inlet that qualifies as inland 
waters. The United States, contending that the lower 
inlet constitutes high seas, brought suit in the United 
States District Court for the District of Alaska to quiet 
title and for injunctive relief against the State.2 Alaska 
defended on the ground that the inlet, in its entirety, 
was within the accepted definition of a “historic bay” 
and thus constituted inland waters properly subject to 
state sovereignty. Alaska prevailed in the District Court. 
352 F. Supp. 815 (1972). The United States Court of 
Appeals for the Ninth Circuit affirmed with a per curiam 
opinion. 497 F. 2d 1155 (1974). We granted certiorari

2 It would appear that the case qualifies, under Art. Ill, § 2, cl. 2, 
of the Constitution, for our original jurisdiction. United States v. 
West Virginia, 295 U. S. 463, 470 (1935). We are not enlightened 
as to why the United States chose not to bring an original action in 
this Court.
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because of the importance of the litigation and because 
the case presented a substantial question concerning the 
proof necessary to establish a body of water as a historic 
bay. 419 U. S. 1045 (1974).

II
State sovereignty over submerged lands rests on the 

Submerged Lands Act of 1953, 67 Stat. 29, 43 U. S. C. 
§§ 1301-1315.3 By this Act, Congress effectively con-
firmed to the States the ownership of submerged lands 
within three miles of their coastlines.4 See United States 
v. Maine, 420 U. S. 515 (1975). “Coast line” was defined 
in terms not only of land but, as well, of “the seaward 

3 Section 6 (m) of the Alaska Statehood Act of July 7, 1958, 
provides that the Submerged Lands Act “shall be applicable to the 
State of Alaska and the said State shall have the same rights as do 
existing States thereunder.” 72 Stat. 343, note following 48 U. S. C. 
c. 2. Section 2 of the Act provides: “The State of Alaska shall con-
sist of all the territory, together with the territorial waters appurte-
nant thereto, now included in the Territory of Alaska.” 72 Stat. 
339, note following 48 U. S. C. c. 2.

4 Section 3 (a) of the Submerged Lands Act, 43 U. S. C. § 1311 (a), 
provides:

“It is determined and declared to be in the public interest that 
(1) title to and ownership of the lands beneath navigable waters within 
the boundaries of the respective States, and the natural resources 
within such lands and waters, and (2) the right and power to man-
age, administer, lease, develop, and use the said lands and natural 
resources all in accordance with applicable State law be, and they 
are, subject to the provisions hereof, recognized, confirmed, estab-
lished, and vested in and assigned to the respective States . . . .”

Section 2 (b), 43 U. S. C. § 1301 (b), defines a State’s boundaries: 
“The term ‘boundaries’ includes the seaward boundaries of a 
State ... as they existed at the time such State became a member 
of the Union . . . but in no event shall the term ‘boundaries’ or the 
term ‘lands beneath navigable waters’ be interpreted as extending 
from the coast line more than three geographical miles into the 
Atlantic Ocean or the Pacific Ocean . ...”
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limit of inland waters.” 5 The term “inland waters” was 
left undefined.

In United States n . California, 381 U. S. 139, 161-167 
(1965), the Court concluded that the definitions pro-
vided in the Convention on the Territorial Sea and the 
Contiguous Zone, [1964] 2 U. S. T. 1606, T. I. A. S. 
No. 5639, should be adopted for purposes of the Sub-
merged Lands Act. See also United States v. Louisi-
ana (Louisiana Boundary Case), 394 U. S. 11, 35 (1969). 
Under Art. 7 of the Convention,6 and particularly IfH 5

5 Section 2 (c) of the Act, 43 U. S. C. § 1301 (c), reads:
“The term ‘coast line’ means the line of ordinary low water along 
that portion of the coast which is in direct contact with the open 
sea and the line marking the seaward limit of inland waters.”

6 The full text of Art. 7 is as follows:
“1. This article relates only to bays the coasts of which belong 

to a single State.
“2. For the purposes of these articles, a bay is a well-marked 

indentation whose penetration is in such proportion to the width of 
its mouth as to contain landlocked waters and constitute more than 
a mere curvature of the coast. An indentation shall not, however, 
be regarded as a bay unless its area is as large as, or larger than, 
that of the semi-circle whose diameter is a line drawn across the 
mouth of that indentation.

“3. For the purpose of measurement, the area of an indentation 
is that lying between the low-water mark around the shore of the 
indentation and a line joining the low-water marks of its natural en-
trance points. Where, because of the presence of islands, an inden-
tation has more than one mouth, the semi-circle shall be drawn on 
a line as long as the sum total of the lengths of the lines across the 
different mouths. Islands within an indentation shall be included 
as if they were part of the water areas of the indentation.

“4. If the distance between the low-water marks of the natural 
entrance points of a bay does not exceed twenty-four miles, a closing 
line may be drawn between these two low-water marks, and the 
waters enclosed thereby shall be considered as internal waters.

“5. Where the distance between the low-water marks of the nat-
ural entrance points of a bay exceeds twenty-four miles, a straight 
baseline of twenty-four miles shall be drawn within the bay in such 
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and 6 thereof, a bay with natural entrance points sep-
arated by more than 24 miles is considered as inland 
water only if it is a “historic” bay. Since the distance 
between the natural entrance points to Cook Inlet is 
greatly in excess of 24 miles, the parties agree that 
Alaska must demonstrate that the inlet is a historic 
bay in order successfully to claim sovereignty over its 
lower waters and the land beneath those waters.7

The term “historic bay” is not defined in the Conven-
tion. The Court, however, has stated that in order to 
establish that a body of water is a historic bay, a coastal 
nation must have “traditionally asserted and maintained 
dominion with the acquiescence of foreign nations.” 
United States v. California, 381 U. 8., at 172. Further-
more, the Court appears to have accepted the general 
view that at least three factors are significant in the 
determination of historic bay status: (1) the claiming 
nation must have exercised authority over the area; (2) 
that exercise must have been continuous; and (3) for-
eign states must have acquiesced in the exercise of 
authority. Louisiana Boundary Case, 394 U. S., at 75 
and 23-24, n. 27.8 These were the general guidelines 
for the District Court and for the Court of Appeals in 
the present case.

Ill
The District Court divided its findings on the exercise 

a manner as to enclose the maximum area of water that is possible 
with a line of that length.

“6. The foregoing provisions shall not apply to so-called ‘his-
toric’ bays, or in any case where the straight baseline system 
provided for in article 4 is applied.”

7 Brief for Respondent 1; Brief for United States 2, 32.
8 Some disagreement exists as to whether there must be formal 

acquiescence on the part of foreign states, or whether the mere 
absence of opposition is sufficient. United States v. Louisiana 
(Louisiana Boundary Case) 394 U. S. 11, 23-24, n. 27 (1969).
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of authority over lower Cook Inlet into three time pe-
riods, namely, that of Russian sovereignty, that of United 
States sovereignty, and that of Alaskan statehood. We 
discuss these in turn.

A

The evidence that Russia exercised authority over 
lower Cook Inlet as inland waters is understandably 
sparse. The District Court, nonetheless, concluded that 
“Russia exercised sovereignty over the disputed area of 
Cook Inlet.” 9 The court based this conclusion on three 
findings. First, by the early 1800’s there were four 
Russian settlements on the shores of Cook Inlet. Sec-
ond, about 1786, an attempt by an English vessel to enter 
the inlet drew a volley of cannon fire from a Russian 
fur trader in the vicinity of Port Graham. Third, in 
1821, Tsar Alexander I issued a ukase that purported to 
exclude all foreign vessels from the waters within 100 
miles of the Alaska coast. S. Exec. Doc. No. 106, 50th 
Cong., 2d Sess., 204-205 (1889).

We feel that none of these facts, as found by the 
District Court, demonstrate the exercise of authority 
essential to the establishment of a historic bay. The 
presence of early Russian settlements on the shores of 
Cook Inlet certainly demonstrates the existence of a 
claim to the land, but it gives little indication of the 
authority Russia may have exerted over the vast expanse 
of waters that constitutes the inlet. The incident of

9 Pet. for Cert. 25a. In addition to its reported opinion, 352 F. 
Supp. 815 (Alaska 1972), the District Court made detailed written 
findings and conclusions that are not published. These are repro-
duced in the Petition for Certiorari 21a-55a. The reported opinion 
of the District Court did not discuss the exercise of sovereignty prior 
to 1906, but the unreported findings indicate that the court relied on 
assertions of authority dating from Russian territorial times as well 
as the early American period.
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the fur trader’s firing on an English vessel near Port 
Graham might be some evidence of a claim of sovereignty 
over the waters involved, but the act appears to be that 
of a private citizen rather than of a government official.10 
In the absence of some evidence that the trader was 
acting with governmental authority, the incident is en-
titled to little legal significance. Moreover, under the 
then-common Cannon Shot Rule, the firing of cannon 
from shore was wholly consistent with the present posi-
tion of the United States that the inland waters of 
Alaska near Port Graham are to be measured by the 
three-mile limit.11 Finally, the imperial ukase of 1821 
is clearly inadequate as a demonstration of Russian au-
thority over the waters of Cook Inlet because shortly 
after it had been issued the ukase was unequivocally 

10 As with many colonial enterprises of the day, the governance 
of Alaska in the Russian period, for the most part, was exercised 
through semiprivate corporations. See generally H. Chevigny, Rus-
sian America: The Great Alaska Venture, 1741-1867 (1965). The 
most important of these corporations, the Russian-American Com-
pany, was chartered in 1799, several years after the incident near 
Port Graham. Id., at 75 The record and findings are silent on 
the relationship between the fur trader and the interests asserted. 
Thus, we have no occasion to consider whether the acts of a semi-
private colonial corporation are to be given the same weight as the 
direct acts of a national government for purposes of establishing a 
claim to historic Waters.

11 The Cannon Shot Rule was to the effect that a coastal state 
possessed sovereignty over the waters within range of cannon shot 
from its shore. Many modern scholars believe that the present 
3-mile limit is derived from the traditional range of 18th century 
cannon. Kent, The Historical Origins of the Three-Mile Limit, 48 
Am. J. Int’l L. 537 (1954); Walker, Territorial Waters: The Can-
non Shot Rule, 22 Brit. Y. B. Int’l L. 210 (1945). The actual 
range of the cannon fired by the fur trader is, of course, now irrele-
vant. The significant fact is that the incident can be viewed as an 
assertion of jurisdiction only over those waters in Cook Inlet that 
were within range of cannon shot from shore.
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withdrawn in the face of vigorous protests from the 
United States and England.12

B
In reviewing the period of United States sovereignty 

over thez Territory of Alaska,13 the District Court found 
that there had been five separate instances in which the 
Federal Government had exercised authority over all the 
waters of Cook Inlet. Pet. for Cert. 26a-37a.

1. Revised Statutes § 1956 {1878). Soon after Alaska 
was ceded to the United States, Congress prohibited the 
killing of sea otter and other fur-bearing animals “within 
the limits of said territory, or in the waters thereof.” 
Act of July 27, 18.68, 15 Stat. 241, codified as Rev. Stat. 
§ 1956 (1878). By itself, the statutory language does 
not indicate whether the waters of lower Cook Inlet 
were encompassed within the limits of Alaska “territory, 
or in the waters thereof.” The District Court, however, 
found that in 1892 and 1893 five American vessels were 
boarded more than three miles from shore in the lower 
inlet by United States revenue officials investigating 
possible violations of § 1956.  From these boardings the14

12 For a discussion of the events surrounding the issuance and 
withdrawal of the ukase, see Chevigny, supra, n. 10, at 174-188.

13 By the Treaty of Cession in 1867 Russia ceded to the United 
States “all the territory and dominion now possessed [by Russia] 
on the continent of America and in the adjacent islands.” 15 Stat. 
539. The cession was effectively a quitclaim. It is undisputed that 
the United States thereby acquired whatever dominion Russia had 
possessed immediately prior to cession.

14 In June 1892 a United States revenue cutter, the Mohican, 
entered Cook Inlet to enforce Rev. Stat. § 1956. The Mohican 
arrested three American vessels in the lower inlet on charges of 
violating the statute. The prosecutions ultimately were dismissed 
on the ground that the vessels merely had been purchasing pelts 
from natives who were authorized by § 1956 to hunt sea otter for 
commercial sale. See The Kodiak, 53 F. 126 (Alaska 1892). In



UNITED STATES v. ALASKA 193

184 Opinion of the Court

District Court concluded that the statutory prohibition 
was enforced throughout Cook Inlet.

2. The Alien Fishing Act oj 1906. This Act, 34 Stat. 
263, prohibited noncitizens of the United States from 
fishing by commercial methods “in any of the waters of 
Alaska under the jurisdiction of the United States.” 
Once again, the bare language of the statute fails to 
reveal the extent to which the prohibition applied to the 
waters of lower Cook Inlet. There is no evidence in the 
record and no findings by the District Court of any in-
stance in which the Alien Fishing Act was enforced in 
the waters of Cook Inlet.15

3. Executive Order No. 3752. In 1922 President 
Harding issued an Executive Order creating the South-
western Alaska Fisheries Reservation. Exec. Order No. 
3752 (Nov. 3, 1922); 2 App. 676. The Order subjected 
all commercial fishing within the reservation to substan-
tial regulation. See Regulations for the Administration 
of the Southwestern Alaska Fisheries Reservation, De-
partment of Commerce Circular No. 251, pp. 8-9 (9th ed., 
Jan. 9, 1923); 2 App. 678-679. The reservation was 
described in the Order by a series of straight baselines to

1893 two other American vessels were stopped in the lower inlet 
by a revenue cutter. Since these vessels, like the Kodiak, were 
carrying only native hunting parties, they were allowed to proceed 
without further incident. The District Court made no findings 
about the enforcement of § 1956 after June 1893.

15 The District Court acknowledged that no foreign vessels had 
ever been arrested in Cook Inlet on charges of violating the Alien 
Fishing Act. The court sought to explain this fact on the ground 
that foreign vessels entered the inlet infrequently. The court relied 
on statements of certain former wildlife officials that “they would 
have taken affirmative action” against foreign vessels if they had 
seen any in the inlet. 352 F. Supp., at 819-820. In the absence 
of any actual enforcement or official announcement of intentions to 
enforce the Alien Fishing Act in lower Cook Inlet, the private in-
tentions of witnesses are largely irrelevant.
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encompass a substantial expanse of waters, and the regu-
lations promulgated pursuant to the Order by Secretary 
of Commerce Hoover referred to and embraced “all the 
shores and waters of Cook Inlet.”

4. The White Act. In 1924 Congress passed “An Act 
For the protection of the fisheries of Alaska, and for other 
purposes,” otherwise known as the White Act. C. 272,43 
Stat. 464. This authorized the Secretary of Commerce 
to “set apart and reserve fishing areas in any of the 
waters of Alaska over which the United States has juris-
diction.” Ibid. The Act subjected commercial fishing 
within the reserved waters to such regulations as the 
Secretary might issue. From that time until Alaska 
statehood, the regulations of the Secretary defined the 
waters set aside pursuant to the Act to include all the 
waters of Cook Inlet. The District Court found that 
there had been several instances of enforcement of fish-
ing regulations against American vessels more than three 
miles from shore in lower Cook Inlet.

5. The Gharrett-Scudder line. In 1957 representatives 
of Canada and of the United States met to discuss the 
possibility of prohibiting citizens of the two countries 
from fishing with nets for salmon in international waters 
in the North Pacific. The delegates generally agreed 
that the line used by the United States for enforcing 
fishing regulations under the White Act and related 
statutes would be used to delimit “offshore waters” for 
purposes of the joint salmon fishing limitations. Since 
the Canadian delegates felt that the description of the 
closing lines connecting headlands in the Alaska fishery 
regulations were not definitive, they requested a map 
showing the American line with greater precision. Two 
United States Bureau of Fisheries employees, John T. 
Gharrett and Henry Clay Scudder, prepared a chart of 
the Alaska coast with a line reflecting the boundaries in
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the then-current United States fishery regulations. This 
so-called Gharrett-Scudder line enclosed all the waters 
of Cook Inlet. Charts reflecting the line were trans-
mitted to the Canadian delegates. It is undisputed that 
the exact location of the Gharrett-Scudder line was de-
termined primarily with reference to the needs of fishery 
management.16 The maps were forwarded by the Bu-

16 The testimony of John T. Gharrett, who was called as a wit-
ness by the State of Alaska, is indicative of the predominance of 
fish and wildlife concerns in the preparation of the Gharrett-Scudder 
line:

On direct examination:
“Q What was your role in the preparation of that line?
“A My role was to decide where the line goes.
“Q Did you have assistance from anyone?
“A Mr. Clay Scutter [sic].
“Q Has the line since been given any kind of name?
“A Oh, I don’t know since. At the time we drew it, rather 

than to say ‘a line beyond which we proposed,’ et cetera, et cetera, 
we called it the Gharrett-Scutter [sic] line for short.

“Q In your preparation of the line what criteria did you use for 
placing the line on the chart?

“A We used two basic criteria: 1) we wanted to encompass 
within the line existing salmon net fisheries along the Coast of 
Alaska, and 2) we wanted in some areas to allow for a modest, 
perhaps, expansion of existing fisheries, salmon net fisheries.” 1 App. 
292-293.

On cross-examination by counsel for the United States:
“Q Did the lines you drew enclose areas in which you knew 

foreigners had previously fished?
“A Yes.
“Q By drawing these lines did you intend to stop those fisheries? 
“A No.
“Q Was the line you drew with Mr. Scutter [sic] intended to 

represent the outer limit of the territorial sea?
“A No.
“Q Was the line you drew with Mr. Scutter [sic] intended to 

represent the base line from which the territorial sea was to be 
measured?

[Footnote 16 is continued on p. 196]
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reau of Fisheries to the State Department for transmittal 
to the Canadian delegates with express disclaimers that 
the line was intended to bear any relationship to the 
territorial waters of the United States in a legal sense.

Based on the facts summarized above, the District 
Court concluded that the United States had exercised 
authority over the waters of lower Cook Inlet continu-
ously from the Treaty of Cession in 1867 until Alaska 
statehood. The District Court, of course, was clearly 
correct insofar as it found that the United States had 
exercised jurisdiction over lower Cook Inlet during the 
territorial period for the purpose of fish and wildlife 
management. It is far from clear, however, that the 
District Court was correct in concluding that the fact of 
enforcement of fish and wildlife regulations was legally 
sufficient to demonstrate the type of authority that must 
be exercised to establish title to a historic bay.

In determining whether the enforcement of fish and 
wildlife management regulations in Cook Inlet was an 
exercise of authority sufficient to establish title to that 
body of water as a historic bay, it is necessary to recall 
the threefold division of the sea recognized in inter-
national law. As the Court stated in the Louisiana 
Boundary Case:

“Under generally accepted principles of interna-
tional law, the navigable sea is divided into three 
zones, distinguished by the nature of the control 
which the contiguous nation can exercise over them. 
Nearest to the nation’s shores are its inland, or in-
ternal waters. These are subject to the complete 
sovereignty of the nation, as much as if they were

“A No.
“Q Were the lines you drew with Mr. Scutter [sic] used for 

law enforcement purposes while you were in Alaska?
“A No.” 1 App. 294.
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a part of its land territory, and the coastal nation 
has the privilege even to exclude foreign vessels 
altogether. Beyond the inland waters, and meas-
ured from their seaward edge, is a belt known as the 
marginal, or territorial, sea. Within it the coastal 
nation may exercise extensive control but cannot 
deny the right of innocent passage to foreign na-
tions. Outside the territorial sea are the high seas, 
which are international waters not subject to the 
dominion of any single nation.” 394 U. S., at 22- 
23 (footnotes omitted).

We also recognized in the Louisiana Boundary Case that 
the exercise of authority necessary to establish historic 
title must be commensurate in scope with the nature of 
the title claimed. There the State of Louisiana argued 
that the exercise of jurisdiction over certain coastal 
waters for purposes of regulating navigation had given 
rise to historic title over the waters in question as inland 
waters. Since the navigation rules in question had al-
lowed the innocent passage of foreign vessels, a charac-
teristic of territorial seas rather than of inland waters, 
the Court concluded that the exercise of authority was 
not sufficient in scope to establish historic title over the 
area as inland waters. Id., at 24-26.

As has been noted, and as the parties agree, Alaska, in 
order to prevail in this case, must establish historic title 
to Cook Inlet as inland waters. For this showing, the 
exercise of sovereignty must have been, historically, an 
assertion of power to exclude all foreign vessels and 
navigation. The enforcement of fish and wildlife regu-
lations, as found and relied upon by the District Court, 
was patently insufficient in scope to establish historic 
title to Cook Inlet as inland waters.

Only one of the fishing regulations relied upon by the 
court, the Alien Fishing Act, treated foreign vessels any 
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differently than it did American vessels. That Act, how-
ever, did not purport to apply beyond the three-mile 
limit in Cook Inlet. It simply applied to “the waters of 
Alaska under the jurisdiction of the United States.” 34 
Stat. 263. The meaning of that general statutory phrase, 
as applied to Cook Inlet, can only be surmised, since 
there was not a single instance of enforcement to sug-
gest that the Act was applicable to foreign vessels in the 
waters beyond the three-mile limit in lower Cook Inlet. 
The remainder of the fish and wildlife regulations relied 
upon by the District Court clearly were enforced through-
out lower Cook Inlet for at least much of the territorial 
period, but these regulations were not commensurate in 
scope with the claim of exclusive dominion essential to 
historic title over inland waters. Each afforded foreign 
vessels the same rights as were enjoyed by American 
ships. To be sure, there were instances of enforcement 
in the lower inlet, but in each case the vessels involved 
were American. These incidents prove very little, for 
the United States can and does enforce fish and wild-
life regulations against its own nationals, even on the 
high seas. See, e. g., 38 Stat. 692, 16 U. S. C. § 781 (tak-
ing commercial sponges in the Gulf of Mexico or the 
Straits of Florida); 80 Stat. 1091, 16 U. S. C. § 1151 (tak-
ing fur seals in the North Pacific Ocean); 86 Stat. 1032, 
as amended, 16 U. S. C. § 1372 (1970 ed., Supp. Ill) 
(taking marine mammals on the high seas). See also 
Skiriotes n . Florida, 313 U. S. 69 (1941).

Our conclusion that the fact of enforcement of game 
and fish regulations in Cook Inlet is inadequate, as a 
matter of law, to establish historic title to the inlet as 
inland waters is not based on mere technicality. The 
assertion of national jurisdiction over coastal waters for 
purposes of fisheries management frequently differs in 
geographic extent from the boundaries claimed as inland
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or even territorial waters. See, e. g., Presidential Proc-
lamation No. 2668, 59 Stat. 885 (1945). This limited 
circumscription of the traditional freedom of fishing on 
the high seas is based, in part, on a recognition of the 
special interest that a coastal state has in the preserva-
tion of the living resources in the high seas adjacent to 
its territorial sea. Convention on Fishing and Conserva-
tion of the Living Resources of the High Seas, Art. 6, 
fl 1, [1966] 1 U. S. T. 138, 141, T. I. A. S. 5969.

Even a casual examination of the facts relied upon by 
the District Court in this case reveals that the geo-
graphic scope of the fish and wildlife enforcement efforts 
was determined primarily, if not exclusively, by the 
needs of effective management of the fish and game pop-
ulation involved. Thus, for example, the Gharrett- 
Scudder line, which the District Court considered “a 
classic demonstration of the assertion by the United 
States government of its claim to sovereignty over the 
whole of Cook Inlet,” Pet. for Cert. 37a, was drawn 
almost solely with reference to the needs of the coastal 
salmon net fisheries and was never intended to depict 
the boundaries of the territorial waters of the United 
States. Indeed, the very method of drawing the fishery 
boundaries by use of straight baselines conflicted with 
this country’s traditional policy of measuring its terri-
torial waters by the sinuosity of the coast. See United 
States v. California, 381 U. S., at 167-169.

Even if we could agree that the boundaries selected for 
purposes of enforcing fish and wildlife regulations coin-
cided with an intended assertion of territorial sovereignty 
over Cook Inlet as inland waters, we still would disagree 
with the District Court’s conclusion that historic title 
was established in the territorial period. The court 
found that the third essential element of historic title, 
acquiescence by foreign nations, was satisfied by the fail-
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ure of any foreign nation to protest. Scholarly comment 
is divided over whether the mere absence of opposition 
suffices to establish title. See Juridical Regime of His-
toric Waters, Including Historic Bays, 2 Yearbook of the 
International Law Commission, 1962, pp. 1, 16-19 (U. N. 
Doc. A/CN.4/143). The Court previously has noted 
this division but has taken no position in the debate. 
See Louisiana Boundary Case, 394 U. S., at 23-24, 
n. 27. In this case, we feel that something more than 
the mere failure to object must be shown. The failure 
of other countries to protest is meaningless unless it is 
shown that the governments of those countries knew or 
reasonably should have known of the authority being 
asserted. Many assertions of authority are such clear 
expressions of exclusive sovereignty that they cannot be 
mistaken by other governments. Other assertions of au-
thority, however, may not be so clear. One scholar 
notes: “Thus, the placing of lights or beacons may some-
times appear to be an act of sovereignty, while in other 
circumstances it may have no such significance.” Jurid-
ical Regime of Historic Waters, supra, at 14. We believe 
that the routine enforcement of domestic game and fish 
regulations in Cook Inlet in the territorial period failed 
to inform foreign governments of any claim of dominion. 
In the absence of any awareness on the part of foreign 
governments of a claimed territorial sovereignty over 
lower Cook Inlet, the failure of those governments to 
protest is inadequate proof of the acquiescence essential 
to historic title.

C
The District Court stressed two facts as evidence that 

Alaska had exercised sovereignty over all the waters of 
Cook Inlet in the recent period of Alaska statehood. 
First, the court found that since statehood Alaska had 
enforced fishing regulations in basically the same fashion
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as had the United States during the territorial period. 
Second, the court found that in 1962 Alaska had arrested 
two vessels of a Japanese fishing fleet in the Shelikof 
Strait. Since we have concluded that the general en-
forcement of fishing regulations by the United States in 
the territorial period was insufficient to demonstrate 
sovereignty over Cook Inlet as inland waters, we also 
must conclude that Alaska’s following the same basic 
pattern of enforcement is insufficient to give rise to the 
historic title now claimed. The Shelikof Strait incident, 
however, deserves scrutiny because the seizure of a for-
eign vessel more than three miles from shore manifests 
an assertion of sovereignty to exclude foreign vessels 
altogether.

The facts of the incident, for the most part, are undis-
puted. In early 1962 a private commercial fishing en-
terprise in Japan, Eastern Pacific Fisheries Company, 
publicly announced its intention to send a fishing fleet 
into the waters of Cook Inlet and the Shelikof Strait. 
Alaska officials learned of the plan through newspaper 
accounts and requested action by the Federal Government 
to prevent entry of the fleet into the inlet and the strait. 
The Federal Government, although thus forewarned of 
the intrusion, significantly took no action. In March 
1962, the mothership Banshu Maru 31 and five other ves-
sels arrived at the Kodiak fishing grounds. On April 5, 
the six vessels sailed north of the Barren Islands into the 
lower portion of Cook Inlet. The vessels left the inlet 
the next day without incident and sailed southwest into 
the Shelikof Strait. The vessels fished in the strait for 
approximately 10 days undisturbed. Then, on April 15, 
Alaska law enforcement officials boarded two of the ves-
sels in the Shelikof Strait. At the time, at least one of 
the ships was more than three miles from shore. The 
officials arrested three of the fleet’s captains and charged 
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them with violating the state fishing regulations applica-
ble to the strait. On April 19, Eastern Pacific Fisheries 
Company and the State of Alaska entered into an agree-
ment whereby the State released the company’s employees 
and ships in return for a promise from the company 
that it would not fish in the inlet or in the strait pending 
judicial resolution of the State’s jurisdiction to enforce fish-
ing regulations therein. 2 App. 1186-1188. The Japanese 
Government did not participate in, or approve of, the 
agreement between the company and Alaska. Instead, 
shortly after the agreement was executed, Japan formally 
protested to the United States Government. Our Gov-
ernment declined to take an official position on the mat-
ter pending completion of the judicial proceedings. Ulti-
mately, the judicial proceedings were dismissed without 
reaching any conclusion on the extent of Alaskan juris-
diction over the strait. The Federal Government took 
no formal position on the issue after the dismissal of the 
proceedings.

To the extent that the Shelikof Strait incident re-
veals a determination on the part of Alaska to exclude 
all foreign vessels, it must be viewed, to be sure, as 
an exercise of authority over the waters in question as 
inland waters. Nevertheless, for several reasons, we 
find the incident inadequate to establish historic title 
to Cook Inlet as inland waters. First, the incident was 
an exercise of sovereignty, if at all, only over the waters 
of Shelikof Strait. The vessels were boarded in the strait, 
some 75 miles southwest from the nearest portion of the 
inlet. Although Alaska officials knew of the fleet’s 
earlier entry into Cook Inlet, no action was taken to 
force the vessels to leave the inlet, and no charges were 
filed for the intrusion into those waters. Second, even 
if the events in Shelikof Strait could constitute an asser-
tion of authority over the waters of Cook Inlet as well
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as those of the strait, we are not satisfied that the exer-
cise of authority was sufficiently unambiguous to serve 
as the basis of historic title to inland waters. The ade-
quacy of a claim to historic title, even in a dispute be-
tween a State and the United States, is measured pri-
marily as an international, rather than a purely domestic, 
claim. See United States v. California, 381 U. S., at 168; 
Louisiana Boundary Case, 394 U. S., at 77. Viewed 
from the standpoint of the Japanese Government, the 
import of the incident in the strait is far from clear. 
Alaska clearly claimed the waters in question as inland 
waters, but the United States neither supported nor dis-
claimed the State’s position. Given the ambiguity of 
the Federal Government’s position, we cannot agree that 
the assertion of sovereignty possessed the clarity essen-
tial to a claim of historic title over inland waters. 
Finally, regardless of how one views the Shelikof Strait 
incident, it is impossible to conclude that the exercise of 
sovereignty was acquiesced in by the Japanese Govern-
ment. Japan immediately protested the incident and 
has never acceded to the position taken by Alaska. Ad-
mittedly, the Eastern Pacific Fisheries Company for-
mally and tentatively agreed to respect the jurisdiction 
claimed by Alaska but, as we have already noted, the 
acts of a private citizen cannot be considered representa-
tive of a government’s position in the absence of some 
official license or other governmental authority.

In sum, we hold that the District Court’s conclusion 
that Cook Inlet is a historic bay was based on an erro-
neous assessment of the legal significance of the facts 
it had found.17 The judgment of the Court of Appeals, 

17 The United States has argued that historic title to Cook Inlet, 
is defeated by several United States disclaimers of sovereignty over 
the waters of lower Cook Inlet. The Court previously has discussed 
the importance of governmental disclaimers in weighing claims to
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accordingly, is reversed and the case is remanded for 
further proceedings consistent with this opinion.

It is so ordered.

Mr . Justice  Douglas  took no part in the consideration 
or decision of this case.

Mr . Justice  Stewart  and Mr . Justic e Rehnquist  
would affirm the judgment, believing that the findings 
of fact made by the District Court and adopted by the 
Court of Appeals were not clearly erroneous, and that 
both of those courts applied the correct legal criteria in 
ruling that Cook Inlet is a historic bay.

historic title in actions of this kind. Louisiana Boundary Case, 394 
U. 8., at 76-78; United States v. California, 381 U. S. 139,175 (1965). 
The District Court rejected the disclaimers on the grounds that they 
were ill-advised and, perhaps, self-serving. 352 F. Supp., at 818- 
819. Inasmuch as we have concluded that none of the facts relied 
upon by the District Court suffice to establish historic title, we 
have no occasion to consider whether the disclaimers of the United 
States could have defeated otherwise sufficient facts.
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ERZNOZNIK v. CITY OF JACKSONVILLE

APPEAL FROM THE DISTRICT COURT OF APPEAL OF FLORIDA, 
FIRST DISTRICT

No. 73-1942. Argued February 26, 1975—Decided June 23, 1975

A Jacksonville, Fla., ordinance making it a public nuisance and a 
punishable offense for a drive-in movie theater to exhibit films 
containing nudity, when the screen is visible from a public street 
or place, held facially invalid as an infringement of First Amend-
ment rights. Pp. 208-217.

(a) The ordinance by discriminating among movies solely on 
the basis of content has the effect of deterring drive-in theaters 
from showing movies containing any nudity, however innocent or 
even educational, and such censorship of the content of otherwise 
protected speech cannot be justified on the basis of the limited 
privacy interest of persons on the public streets, who if offended 
by viewing the movies can readily avert their eyes. Pp. 208-212.

(b) Nor can the ordinance be justified as an exercise of the 
city’s police power for the protection of children against viewing 
the films. Even assuming that such is its purpose, the restriction 
is broader than permissible since it is not directed against sex-
ually explicit nudity or otherwise limited. Pp. 212-214.

(c) Nor can the ordinance be justified as a traffic regulation. 
If this were its purpose, it would be invalid as a strikingly under- 
inclusive legislative classification since it singles out movies con-
taining nudity from all other movies that might distract a passing 
motorist. Pp. 214-215.

(d) The possibility of a narrowing construction of the ordinance 
appears remote, particularly where appellee city offered several 
distinct justifications for it in its broadest terms. Moreover, its 
deterrent effect on legitimate expression in the form of movies is 
both real and substantial. Pp. 215-217.

288 So. 2d 260, reversed.

Pow ell , J., delivered the opinion of the Court, in which Doug la s , 
Bre nn an , Ste wa rt , Mar sha ll , and Bla ck mu n , JJ., joined. Doug -
la s , J., filed a concurring opinion, post, p. 218. Burg er , C. J., filed 
a dissenting opinion, in which Reh nq ui st , J., joined, post, p. 218. 
Whi te , J., filed a dissenting opinion, post, p. 224.
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William H. Maness argued the cause and filed a brief 
for appellant.

William Lee Allen argued the cause for appellee. With 
him on the brief was Harry Louis Shorstein*

Mr . Justi ce  Powell  delivered the opinion of the 
Court.

This case presents a challenge to the facial validity of a 
Jacksonville, Fla., ordinance that prohibits showing 
films containing nudity by a drive-in movie theater when 
its screen is visible from a public street or place.

I
Appellant, Richard Erznoznik, is the manager of the 

University Drive-In Theatre in Jacksonville. On March 
13, 1972, he was charged with violating § 330.313 of the 
municipal code for exhibiting a motion picture, visible 
from public streets, in which “female buttocks and bare 
breasts were shown.” 1 The ordinance, adopted January 
14, 1972, provides:

“330.313 Drive-In Theaters, Films Visible From 
Public Streets or Public Places. It shall be unlawful 
and it is hereby declared a public nuisance for any 
ticket seller, ticket taker, usher, motion picture pro-
jection machine operator, manager, owner, or any

*Briefs of amici curiae urging reversal were filed by James Bouras 
for the Motion Picture Association of America, Inc., and by Irwin 
Karp for the Authors League of America, Inc.

1The movie, “Class of ’74,” had been rated “R” by the Motion 
Picture Association of America. An “R” rating indicates that youths 
may be admitted only when accompanied by a parent or guardian. See 
generally Friedman, The Motion Picture Rating System of 1968: A 
Constitutional Analysis of Self-Regulation by the Film Industry, 73 
Col. L. Rev. 185 (1973). Although there is nothing in the record 
regarding the content of the movie, the parties agree that it includes 
pictures of uncovered female breasts and buttocks.
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other person connected with or employed by any 
drive-in theater in the City to exhibit, or aid or assist 
in exhibiting, any motion picture, slide, or other ex-
hibit in which the human male or female bare but-
tocks, human female bare breasts, or human bare 
pubic areas are shown, if such motion picture, slide, 
or other exhibit is visible from any public street or 
public place. Violation of this section shall be pun-
ishable as a Class C offense.”

Appellant, with the consent of the city prosecutor, 
successfully moved to stay his prosecution so that the 
validity of the ordinance could be tested in a separate 
declaratory action. In that action appellee, the city of 
Jacksonville, introduced evidence showing that the screen 
of appellant’s theater is visible from two adjacent public 
streets and a nearby church parking lot. There was 
also testimony indicating that people had been observed 
watching films while sitting outside the theater in parked 
cars and in the grass.

The trial court upheld the ordinance as a legitimate 
exercise of the municipality’s police power, and ruled that 
it did not infringe upon appellant’s First Amendment 
rights. The District Court of Appeal, First District of 
Florida, affirmed, 288 So. 2d 260 (1974), relying exclu-
sively on C hemline, Inc. v. City of Grand Prairie, 364 F. 
2d 721 (CA5 1966), which had sustained a similar ordi-
nance.2 The Florida Supreme Court denied certiorari, 
three judges dissenting. 294 So. 2d 93 (1974). We 
noted probable jurisdiction,3 419 U. S. 822 (1974), and 
now reverse.

2 The only other United States Court of Appeals to consider this 
question reached a contrary result. See Cinecom Theaters Midwest 
States, Inc. v. City of Fort Wayne, 473 F. 2d 1297 (CA7 1973).

3 A local ordinance is deemed a state statute for purposes of invok-
ing this Court’s jurisdiction under 28 U. S. C. § 1257 (2). See King 
Mfg. Co. v. City Council of Augusta, 211 U. S. 100 (1928).
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II
Appellee concedes that its ordinance sweeps far beyond 

the permissible restraints on obscenity, see Miller v. Cali-
fornia, 413 U. S. 15 (1973), and thus applies to films that 
are protected by the First Amendment. See Joseph 
Burstyn, Inc. v. Wilson, 343 U. S. 495 (1952); Jenkins v. 
Georgia, 418 U. S. 153 (1974). Nevertheless, it maintains 
that any movie containing nudity which is visible from a 
public place may be suppressed as a nuisance. Several 
theories are advanced to justify this contention.

A
Appellee’s primary argument is that it may protect 

its citizens against unwilling exposure to materials that 
may be offensive. Jacksonville’s ordinance, however, 
does not protect citizens from all movies that might 
offend; rather it singles out films containing nudity, pre-
sumably because the lawmakers considered them espe-
cially offensive to passersby.

This Court has considered analogous issues—pitting the 
First Amendment rights of speakers against the privacy 
rights of those who may be unwilling viewers or audi-
tors—in a variety of contexts. See, e. g., Kovacs v. 
Cooper, 336 U. S. 77 (1949); Breard v. Alexandria, 341 
U. S. 622, 641-645 (1951); Cohen v. California, 403 U. S. 
15 (1971); Lehman n . City of Shaker Heights, 418 U. S. 
298 (1974). See generally Haiman, Speech v. Privacy: 
Is There A Right Not To Be Spoken To?, 67 Nw. U. L. 
Rev. 153 (1972). Such cases demand delicate balancing 
because:

“In th[e] sphere of collision between claims of 
privacy and those of [free speech or] free press, the 
interests on both sides are plainly rooted in the 
traditions and significant concerns of our society.”
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Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 491 
(1975).

Although each case ultimately must depend on its own 
specific facts, some general principles have emerged. A 
State or municipality may protect individual privacy 
by enacting reasonable time, place, and manner regu-
lations applicable to all speech irrespective of content. 
See Kovacs v. Cooper, supra; Cox v. Louisiana, 379 U. S. 
536, 554 (1965); Adderley n . Florida, 385 U. S. 39 (1966). 
But when the government, acting as censor, undertakes 
selectively to shield the public from some kinds of speech 
on the ground that they are more offensive than others, 
the First Amendment strictly limits its power. See, 
e. g., Police Dept, of Chicago v. Mosley, 408 U. S. 
92 (1972); Fowler v. Rhode Island, 345 U. S. 67 (1953); 
Kovacs v. Cooper, supra, at 97 (Jackson, J., con-
curring). Such selective restrictions have been upheld 
only when the speaker intrudes on the privacy of the 
home, see Rowan v. Post Office Dept., 397 U. S. 728 
(1970),4 or the degree of captivity makes it impractical 
for the unwilling viewer or auditor to avoid exposure. See 
Lehman v. City of Shaker Heights, supra.5 As Mr. 
Justice Harlan cautioned:

“The ability of government, consonant with the 

4 Rowan involved a federal statute that permits a person 
receiving a “pandering advertisement” which he believes to be 
“erotically arousing or sexually provocative” to instruct the Post-
master General to inform the sender that such mail is not to be 
sent in the future. The Court upheld the statute, emphasizing that 
individual privacy is entitled to greater protection in the home 
than on the streets and noting that “the right of every person To 
be let alone’ must be placed in the scales with the right of others 
to communicate.” See 397 U. S., at 736-738.

5 In Lehman the Court sustained a municipality’s policy of barring 
political advertisements while permitting nonpolitical advertisements 
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Constitution, to shut off discourse solely to pro-
tect others from hearing it is . . . dependent upon a 
showing that substantial privacy interests are being 
invaded in an essentially intolerable manner. Any 
broader view of this authority would effectively em-
power a majority to silence dissidents simply as a 
matter of personal predilections.” Cohen n . Cali-
fornia, 403 U. S., at 21.

The plain, if at times disquieting, truth is that in our 
pluralistic society, constantly proliferating new and in-
genious forms of expression, “we are inescapably captive 
audiences for many purposes.” Rowan v. Post Office 
Dept., supra, at 736. Much that we encounter 
offends our esthetic, if not our political and moral, sensi-
bilities. Nevertheless, the Constitution does not permit 
government to decide which types of otherwise pro-
tected speech are sufficiently offensive to require protec-
tion for the unwilling listener or viewer. Rather, absent 
the narrow circumstances described above,6 the burden

on city buses. The issue was whether the city had created a “public 
forum” and thereby obligated itself to accept all advertising. While 
concluding that no public forum had been established, both the 
plurality and concurring opinions recognized that the degree of 
captivity and the resultant intrusion on privacy is significantly 
greater for a passenger on a bus than for a person on the street. 
See 418 U. S. 298, 302-304 (opinion of Bla ck mu n , J.), and id., at 
306-308 (Dou gl as , J., concurring). See also Public Utilities Common 
v. Pollak, 343 U. S. 451, 467 (1952) (Doug la s , J., dissenting).

6 It has also been suggested that government may proscribe, by 
a properly framed law, “the willful use of scurrilous language calcu-
lated to offend the sensibilities of an unwilling audience.” Rosen-
feld n . New Jersey, 408 U. S. 901, 905 (1972) (Pow ell , J., dissent-
ing). Cf. Ginzburg n . United States, 383 U. S. 463 (1966). In such 
cases the speaker may seek to “force public confrontation with the 
potentially offensive aspects of the work.” Id., at 470. It may 
not be the content of the speech, as much as the deliberate 
“verbal [or visual] assault,” Rosenfeld, supra, at 906, that justifies 
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normally falls upon the viewer to “avoid further bom-
bardment of [his] sensibilities simply by averting [his] 
eyes.” Cohen v. California, supra, at 21. See also 
Spence v. Washington, 418 U. S. 405, 412 (1974).

The Jacksonville ordinance discriminates among movies 
solely on the basis of content.7 Its effect is to deter 
drive-in theaters from showing movies containing any 
nudity, however innocent or even educational.8 This 

proscription. See Redrup v. New York, 386 U. S. 767, 769 (1967). 
In the present case, however, appellant is not trying to reach, much 
less shock, unwilling viewers. Appellant manages a commercial enter-
prise which depends for its success on paying customers, not on free- 
loading passersby. Presumably, where economically feasible, the 
screen of a drive-in theater will be shielded from those who do not 
pay.

7 Scenes of nudity in a movie, like pictures of nude persons in a 
book, must be considered as a part of the whole work. See Miller 
v. California, 413 U. S. 15, 24 (1973); Kois v. Wisconsin, 408 U. S. 
229 (1972). In this respect such nudity is distinguishable from the 
kind of public nudity traditionally subject to indecent-exposure laws. 
See Roth n . United States, 354 U. S. 476, 512 (1957) (Do u g la s , J., 
dissenting) (“No one would suggest that the First Amendment per-
mits nudity in public places”). Cf. United States v. O’Brien, 391 
U. S. 367 (1968).

The  Chi ef  Just ice ’s dissent, in response to this point, states 
that “[u]nlike persons reading books, passersby cannot consider 
fragments of drive-in movies as a part of the ‘whole work’ for the 
simple reason that they see but do not hear the performance . . . .” 
Post, at 222 (emphasis in original). At issue here, however, is not 
the viewing rights of unwilling viewers but rather the rights of 
those who operate drive-in theaters and the public that attends 
these establishments. The effect of the Jacksonville ordinance is 
to increase the cost of showing films containing nudity. See n. 8, 
infra. In certain circumstances theaters will avoid showing these 
movies rather than incur the additional costs. As a result persons 
who want to see such films at drive-ins will be unable to do so. It 
is in this regard that a motion picture must be considered as a 
whole, and not as isolated fragments or scenes of nudity.

8 Such a deterrent, although it might not result in total suppres-
sion of these movies, is a restraint on free expression. See Speiser 
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discrimination cannot be justified as a means of prevent-
ing significant intrusions on privacy. The ordinance 
seeks only to keep these films from being seen from pub-
lic streets and places where the offended viewer readily 
can avert his eyes. In short, the screen of a drive-in 
theater is not “so obtrusive as to make it impossible for 
an unwilling individual to avoid exposure to it.” Redrup 
v. New York, 386 U. S. 767, 769 (1967). Thus, we con-
clude that the limited privacy interest of persons on the 
public streets cannot justify this censorship of otherwise 
protected speech on the basis of its content.9

B
Appellee also attempts to support the ordinance as 

an exercise of the city’s undoubted police power to pro-
tect children. Appellee maintains that even though it 
cannot prohibit the display of films containing nudity 
to adults, the present ordinance is a reasonable means 
of protecting minors from this type of visual influence.

It is well settled that a State or municipality can 
adopt more stringent controls on communicative mate-
rials available to youths than on those available to 
adults. See, e. g., Ginsberg v. New York, 390 U. S. 629 
(1968). Nevertheless, minors are entitled to a signifi-
cant measure of First Amendment protection, see Tinker

v. Randall, 357 U. S. 513, 518-519 (1958). The record does not indi-
cate how much it would cost to block public view of appellant’s 
theater. Such costs generally will vary with circumstances. In one 
case the expense was estimated at approximately a quarter million 
dollars. See Olympic Drive-In Theatre, Inc. v. City of Pagedale, 
441 S. W. 2d 5, 8 (Mo. 1969).

9 We are not concerned in this case with a properly drawn zoning 
ordinance restricting the location of drive-in theaters or with a non- 
discriminatory nuisance ordinance designed to protect the privacy of 
persons in their homes from the visual and audible intrusions of such 
theaters.
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v. Des Moines School Dist., 393 U. S. 503 (1969), and 
only in relatively narrow and well-defined circumstances 
may government bar public dissemination of protected 
materials to them. See, e. g., Interstate Circuit, Inc. n . 
City of Dallas, 390 U. S. 676, 1968); Rabeck v. New 
York, 391 U. S. 462 (1968).

In this case, assuming the ordinance is aimed at pro-
hibiting youths from viewing the films, the restriction is 
broader than permissible. The ordinance is not directed 
against sexually explicit nudity, nor is it otherwise 
limited. Rather, it sweepingly forbids display of all films 
containing any uncovered buttocks or breasts, irrespec-
tive of context or pervasiveness. Thus it would bar a 
film containing a picture of a baby’s buttocks, the nude 
body of a war victim, or scenes from a culture in which 
nudity is indigenous. The ordinance also might pro-
hibit newsreel scenes of the opening of an art exhibit as 
well as shots of bathers on a beach. Clearly all nudity 
cannot be deemed obscene even as to minors. See Gins-
berg v. New York, supra.10 Nor can such a broad restric-
tion be justified by any other governmental interest 
pertaining to minors. Speech that is neither obscene as 
to youths nor subject to some other legitimate proscrip-
tion cannot be suppressed solely to protect the young 
from ideas or images that a legislative body thinks un-

10 In Ginsberg the Court adopted a variation of the adult obscenity 
standards enunciated in Roth v. United States, 354 U. S. 476 (1957), 
and Memoirs v. Massachusetts, 383 U. S. 413 (1966) (plurality opin-
ion) . In Miller n . California, supra, we abandoned the Roth-Memoirs 
test for judging obscenity with respect to adults. We have not had 
occasion to decide what effect Miller will have on the Ginsberg formu-
lation. It is clear, however, that under any test of obscenity as to 
minors not all nudity would be proscribed. Rather, to be obscene 
“such expression must be, in some significant way, erotic.” Cohen v. 
California, 403 U. S. 15, 20 (1971). See Paris Adult Theatre 1 v. 
Slaton, 413 U. S. 49, 106-107 (1973) (Bre nn an , J., dissenting).



214 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

suitable for them. In most circumstances,11 the values 
protected by the First Amendment are no less applicable 
when government seeks to control the flow of information 
to minors. See Tinker v. Des Moines School Dist., supra. 
Cf. West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624 
(1943). Thus, if Jacksonville’s ordinance is intended to 
regulate expression accessible to minors it is overbroad 
in its proscription.12

C
At oral argument appellee, for the first time, sought 

to justify its ordinance as a traffic regulation. It claimed 
that nudity on a drive-in movie screen distracts passing 
motorists, thus slowing the flow of traffic and increasing 
the likelihood of accidents.

Nothing in the record or in the text of the ordinance 
suggests that it is aimed at traffic regulation. Indeed, 
the ordinance applies to movie screens visible from pub-
lic places as well as public streets, thus indicating that 
it is not a traffic regulation. But even if this were the 
purpose of the ordinance, it nonetheless would be invalid. 
By singling out movies containing even the most fleeting 
and innocent glimpses of nudity the legislative classifica-
tion is strikingly underinclusive. There is no reason to 
think that a wide variety of other scenes in the custom-

11 The First Amendment rights of minors are not “co-extensive 
with those of adults.” Tinker v. Des Moines School Dist., 393 
U. S. 503, 515 (1969) (Ste wa rt , J., concurring). “[A] State 
may permissibly determine that, at least in some precisely delineated 
areas, a child—like someone in a captive audience—is not possessed 
of that full capacity for individual choice which is the presup-
position of First Amendment guarantees.” Ginsberg n . New York, 
390 U. S. 629, 649-650 (1968) (Ste war t , J., concurring). In assess-
ing whether a minor has the requisite capacity for individual choice 
the age of the minor is a significant factor. See Rowan, v. Post Office 
Dept., 397 U. S., at 741 (Bre nn an , J., concurring).

12 See Part III, infra.
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ary screen diet, ranging from soap opera to violence, 
would be any less distracting to the passing motorist.

This Court frequently has upheld underinclusive clas-
sifications on the sound theory that a legislature may 
deal with one part of a problem without addressing all 
of it. See, e. g., Williamson v. Lee Optical Co., 348 U. S. 
483, 488-489 (1955). This presumption of statutory 
validity, however, has less force when a classification 
turns on the subject matter of expression. “[A]bove all 
else, the First Amendment means that government has 
no power to restrict expression because of its message, 
its ideas, its subject matter, or its content.” Police 
Dept, of Chicago v. Mosley, 408 U. S., at 95. Thus, 
“under the Equal Protection Clause, not to mention the 
First Amendment itself,” id., at 96, even a traffic regula-
tion cannot discriminate on the basis of content unless 
there are clear reasons for the distinctions. See also 
Cox v. Louisiana, 379 U. S. 559, 581 (1965) (opinion of 
Black, J.). Cf. Williams v. Rhodes, 393 U. S. 23 (1968); 
Shapiro v. Thompson, 394 U. S. 618 (1969).

Appellee offers no justification, nor are we aware of 
any, for distinguishing movies containing nudity from 
all other movies in a regulation designed to protect 
traffic. Absent such a justification, the ordinance can-
not be salvaged by this rationale.13

Ill
Even though none of the reasons advanced by appellee 

will sustain the Jacksonville ordinance, it remains for us 
to decide whether the ordinance should be invalidated on 

13 This is not to say that a narrowly drawn nondiscriminatory 
traffic regulation requiring screening of drive-in movie theaters from 
the view of motorists would not be a reasonable exercise of police 
power. See Police Dept, of Chicago v. Mosley, 408 U. S. 92, 98 
(1972), and cases cited.
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its face. This Court has long recognized that a demon-
strably overbroad statute or ordinance may deter the 
legitimate exercise of First Amendment rights. None-
theless, when considering a facial challenge it is neces-
sary to proceed with caution and restraint, as invalida-
tion may result in unnecessary interference with a state 
regulatory program. In accommodating these compet-
ing interests the Court has held that a state statute 
should not be deemed facially invalid unless it is not 
readily subject to a narrowing construction by the state 
courts, see Dombrowski v. Pfister, 380 U. S. 479, 497 
(1965), and its deterrent effect on legitimate expression 
is both real and substantial. See Broadrick n . Okla-
homa, 413 U. S. 601, 612-615 (1973). See generally 
Note, The First Amendment Overbreadth Doctrine, 83 
Harv. L. Rev. 844 (1970).

In the present case the possibility of a limiting construc-
tion appears remote. Appellee explicitly joined in this 
test of the facial validity of its ordinance by agreeing 
to stay appellant’s prosecution.14 Moreover, the ordi-
nance by its plain terms is not easily susceptible of a 
narrowing construction.15 Indeed, when the state courts 
were presented with this overbreadth challenge they 
made no effort to restrict its application. Compare 
Coates v. City of Cincinnati, 402 U. S. 611, 612-613

14 In this respect the present case arises in a posture that differs 
from most challenges to a statute or ordinance considered by this 
Court. Typically in such cases the issue arises in a context where 
the statute or ordinance has been applied to allegedly unprotected 
activity. Thus, we are able to consider the constitutionality of the 
statute “as applied” as well as “on its face.”

15 The only narrowing construction which occurs to us would be 
to limit the ordinance to movies that are obscene as to minors. 
Neither appellee nor the Florida courts have suggested such a 
limitation, perhaps because a rewriting of the ordinance would be 
necessary to reach that result.
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(1971), and Brandenburg v. Ohio, 395 U. S. 444, 448-449 
(1969), with Cox v. New Hampshire, 312 U. S. 569, 575- 
576 (1941), and Chaplinsky v. New Hampshire, 315 U. S. 
568, 572-573 (1942). In these circumstances, particu-
larly where as here appellee offers several distinct justifi-
cations for the ordinance in its broadest terms, there is no 
reason to assume that the ordinance can or will be deci-
sively narrowed. See Gooding v. Wilson, 405 U. S. 518, 
520-527 (1972). Cf. Grayned v. City of Rockford, 408 
U. S. 104, 111-112 (1972); Time, Inc. v. Hill, 385 U. S. 
374, 397 (1967).

Moreover, the deterrent effect of this ordinance is both 
real and substantial. Since it applies specifically to all 
persons employed by or connected with drive-in theaters, 
the owners and operators of these theaters are faced with 
an unwelcome choice: to avoid prosecution of themselves 
and their employees they must either restrict their movie 
offerings or construct adequate protective fencing which 
may be extremely expensive or even physically im-
practicable.16 Cf. Lake Carriers’ Assn. v. MacMullan, 
406 U. S. 498, 513 (1972) (Powel l , J., dissenting).

IV
In concluding that this ordinance is invalid we do not 

deprecate the legitimate interests asserted by the city of 
Jacksonville. We hold only that the present ordinance 
does not satisfy the rigorous constitutional standards that 
apply when government attempts to regulate expression. 
Where First Amendment freedoms are at stake we have re-
peatedly emphasized that precision of drafting and clarity 

16 In this case appellant himself is a theater manager. Hence the 
statute’s deterrent effect acts upon him personally; he is not seeking 
to raise the hypothetical rights of others. See Breard n . Alexandria, 
341 U.S. 622, 641 (1951).
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of purpose are essential. These prerequisites are absent 
here. Accordingly the judgment below is

Reversed.

Mr . Justice  Douglas , concurring.
I join wholeheartedly in the Court’s view that the 

ordinance in issue here is fatally overinclusive in some 
respects and fatally underinclusive in others. I do not 
doubt that under proper circumstances, a narrowly drawn 
ordinance could be utilized within constitutional bound-
aries to protect the interests of captive audiences1 or to 
promote highway safety. In these days of heavy traffic, 
it is reasonable to attempt to remove all distractions that 
might increase accidents. These legitimate interests 
cannot, however, justify attempts to discriminate among 
movies on the basis of their content—a “pure” movie is 
apt to be just as distracting to drivers as an “impure” 
one, and to be just as intrusive upon the privacy of an 
unwilling but captive audience. Any ordinance which 
regulates movies on the basis of content, whether by an 
obscenity standard2 or by some other criterion, imper-
missibly intrudes upon the free speech rights guaranteed 
by the First and Fourteenth Amendments.

Mr . Chief  Justice  Burger , with whom Mr . Justi ce  
Rehnquist  joins, dissenting.

Although the Court pays lip service to the proposition 
that “each case ultimately must depend on its own spe-

1 See Lehman n . City of Shaker Heights, 418 U. S. 298, 305 (1974) 
(Dou gl as , J., concurring in judgment); Public Utilities Comm’n v. 
Pollak, 343 U. S. 451, 467 (1952) (Dou gl as , J., dissenting).

21 adhere to my view that any state or federal regulation of 
obscenity is prohibited by the Constitution. Roth v. United States, 
354 U. S. 476, 508-514 (1957) (dissenting); Miller n . California, 413 
U. S. 15, 42-47 (1973) (dissenting); Paris Adult Theatre I n . Slaton, 
413 U. S. 49, 70-73 (1973) (dissenting).
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cific facts,” ante, at 209, it strikes down Jacksonville City 
Code § 330.313 by a mechanical application of “general 
principles” distilled from cases having little to do with 
either this case or each other. Because I can accept 
neither that approach nor its result, I dissent.

The Court’s analysis seems to begin and end with the 
sweeping proposition that, regardless of the circum-
stances, government may not regulate any form of “com-
municative” activity on the basis of its content. Absent 
certain “special circumstances,” we are told, the burden 
falls upon the public to ignore offensive materials rather 
than upon their purveyor to take steps to shield them 
from public view. In four short sentences without rea-
soned support, ante, at 211-212, the Court concludes that 
Jacksonville’s ordinance does not pass muster under its 
tests, and therefore strikes it down.

None of the cases upon which the Court relies remotely 
implies that the Court ever intended to establish inexo-
rable limitations upon state power in this area. Many 
cases upheld the regulation of communicative activity 
and did not purport to define the limits of the power to 
do so. E. g., Lehman v. City of Shaker Heights, 418 
U. S. 298 (1974); Rowan n . Post Office Dept., 397 U. S. 
728 (1970); Breard v. Alexandria, 341 U. S. 622 (1951); 
Kovacs v. Cooper, 336 U. S. 77 (1949). Other cases re-
lied upon by the Court were either expressly or impliedly 
decided upon equal protection grounds and, although 
recognizing that First Amendment interests were in-
volved, turned upon “the crucial question . . . whether 
there is an appropriate governmental interest suitably 
furthered by the differential treatment.” Police Dept, 
of Chicago v. Mosley, 408 U. S. 92, 95 (1972). See also 
Fowler n . Rhode Island, 345 U. S. 67 (1953). Such a 
standard necessarily requires particularized review. Fi-
nally, yet other of the cases cited by the Court were 
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decided on vagueness and overbreadth. E. g., Cox n . 
Louisiana, 379 U. S. 536 (1965). Again, application of 
these doctrines requires scrutiny of the specific statute 
and activity involved rather than reliance upon generali-
zations. See, e. g., id., at 544-558.

In short, nothing in this Court’s prior decisions justi-
fies disregard of the admonition that “the nature of the 
forum and the conflicting interests involved have re-
mained important in determining the degree of protection 
afforded by the [First] Amendment to the speech in 
question.” Lehman v. City of Shaker Heights, supra, at 
302-303 (plurality opinion of Blackmun , J.). Rather, 
in applying this principle in contexts similar to the in-
stant case, members of this Court have cautioned that 
every medium of communication “is a law unto itself,” 
Kovacs v. Cooper, supra, at 97 (Jackson, J., concurring), 
and that the “tyranny of absolutes” should not be relied 
upon “to meet the problems generated by the need to 
accommodate the diverse interests affected by the motion 
pictures in compact modern communities.” Joseph Bur-
styn, Inc. v. Wilson, 343 U. S. 495, 518 (1952) (Frank-
furter, J., concurring).

A careful consideration of the diverse interests in-
volved in this case illustrates, for me, the inadequacy 
of the Court’s rigidly simplistic approach. In the first 
place, the conclusion that only a limited interest of per-
sons on the public streets is at stake here can be sup-
ported only if one completely ignores the unique visual 
medium to which the Jacksonville ordinance is directed. 
Whatever validity the notion that passersby may protect 
their sensibilities by averting their eyes may have when 
applied to words printed on an individual’s jacket, see 
Cohen v. California, 403 U. S. 15 (1971), or a flag hung 
from a second-floor apartment window, see Spence v. 
Washington, 418 U. S. 405 (1974), it distorts reality to
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Apply that notion to the outsize screen of a drive-in 
movie theater. Such screens are invariably huge;1 in-
deed, photographs included in the record of this case 
show that the screen of petitioner’s theater dominated 
the view from public places including nearby residences 
and adjacent highways. Moreover, when films are pro-
jected on such screens the combination of color and ani-
mation against a necessarily dark background is designed 
to, and results in, attracting and holding the attention 
of all observers. See Note, Motion Pictures and the 
First Amendment, 60 Yale L. J. 696, 707-708 (1951). 
Similar considerations led Mr. Justice Brandeis, writing 
for the Court in Packer Corp. v. Utah, 285 U. S. 105 
(1932), to conclude that there is a public interest in regu-
lating billboard displays which may not apply to other 
forms of advertising:

“ ‘Advertisements of this sort are constantly be-
fore the eyes of observers on the streets and in street 
cars to be seen without the exercise of choice or 
volition on their part. Other forms of advertising 
are ordinarily seen as a matter of choice on the part 
of the observer. The young people as well as the 
adults have the message of the billboard thrust upon 
them by all the arts and devices that skill can pro-
duce. In the case of newspapers and magazines, 
there must be some seeking by the one who is to see 
and read the advertisement. The radio can be 
turned off, but not so the billboard or street car 
placard. These distinctions clearly place this kind 
of advertisment in a position to be classified so that 
regulations or prohibitions may be imposed upon all 
within the class.’ ” Id., at 110.

1 For example, in a case similar to this one the screen measured 
35 feet by 70 feet and stood 54 feet above the ground. Bloss v. 
Paris Township, 380 Mich. 466, 157 N. W. 2d 260 (1968).
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So here, the screen of a drive-in movie theater is a 
unique type of eye-catching display that can be highly 
intrusive and distracting. Public authorities have a 
legitimate interest in regulating such displays under the 
police power; for example, even though traffic safety may 
not have been the only target of the ordinance in issue 
here, I think it not unreasonable for lawmakers to believe 
that public nudity on a giant screen, visible at night to 
hundreds of drivers of automobiles, may have a tendency 
to divert attention from their task and cause accidents.

No more defensible is the Court’s conclusion that 
Jacksonville’s ordinance is defective because it regulates 
only nudity. The significance of this fact is explained 
only in a footnote:

“Scenes of nudity in a movie, like pictures of nude 
persons in a book, must be considered as a part of 
the whole work. ... In this respect such nudity is 
distinguishable from the kind of public nudity tra-
ditionally subject to indecent-exposure laws.” Ante, 
at 211 n. 7.

Both the analogy and the distinction are flawed. Un-
like persons reading books, passersby cannot consider 
fragments of drive-in movies as a part of the “whole 
work” for the simple reason that they see but do not hear 
the performance, cf. Note, supra, 60 Yale L. J., at 707, and 
n. 27; nor do drivers and passengers on nearby highways 
see the whole of the visual display. The communicative 
value of such fleeting exposure falls somewhere in the 
range of slight to nonexistent. Moreover, those persons 
who legitimately desire to consider the “work as a whole” 
are not foreclosed from doing so. The record shows that 
the film from which appellant’s prosecution arose was 
exhibited in several indoor theaters in the Jacksonville 
area. And the owner of a drive-in movie theater is not 
prevented from exhibiting nonobscene films involving
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nudity so long as he effectively shields the screen from 
public view. Thus, regardless of whether the ordinance 
involved here can be loosely described as regulating the 
content of a certain type of display, it is not a restriction 
of any “message.” Cf. Police Dept, of Chicago v. Mos-
ley, supra, at 95-96; Grayned n . City of Rock-
ford, 408 U. S. 104, 115 (1972). The First Amendment 
interests involved in this case are trivial at best.

On the other hand, assuming arguendo that there could 
be a play performed in a theater by nude actors involving 
genuine communication of ideas, the same conduct in a 
public park or street could be prosecuted under an ordi-
nance prohibiting indecent exposure. This is so because 
the police power has long been interpreted to authorize 
the regulation of nudity in areas to which all members 
of the public have access, regardless of any incidental 
effect upon communication. A nudist colony, for ex-
ample, cannot lawfully set up shop in Central Park or 
Lafayette Park, places established for the public gen-
erally. Cf. Paris Adult Theatre I n . Slaton, 413 U. S. 
49, 67 (1973); Roth n . United States, 354 U. S. 476, 512 
(1957) (Douglas , J., dissenting). Whether such regula-
tion is justified as necessary to protect public mores or 
simply to insure the undistracted enjoyment of open 
areas by the greatest number of people—or for traffic 
safety—its rationale applies a fortiori to giant displays 
which through technology are capable of revealing and 
emphasizing the most intimate details of human 
anatomy.

In sum, the Jacksonville ordinance involved in this 
case, although no model of draftsmanship, is narrowly 
drawn to regulate only certain unique public exhibitions 
of nudity; it would be absurd to suggest that it operates 
to suppress expression of ideas. By conveniently ignor-
ing these facts and deciding the case on the basis of 
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absolutes the Court adds nothing to First Amendment 
analysis and sacrifices legitimate state interests. I 
would affirm the judgment of the Florida Court of 
Appeal.2

Mr . Just ice  White , dissenting.
The Court asserts that the State may shield the public 

from selected types of speech and allegedly expressive 
conduct, such as nudity, only when the speaker or actor 
invades the privacy of the home or where the degree of 
captivity of an unwilling listener is such that it is im-
practical for him to avoid the exposure by averting his 
eyes. The Court concludes “that the limited privacy 
interest of persons on the public streets cannot justify 
this censorship of otherwise protected speech on the 
basis of its content.” Ante, at 212. If this broadside 
is to be taken literally, the State may not forbid “ex-
pressive” nudity on the public streets, in the public parks, 
or any other public place since other persons in those 
places at that time have a “limited privacy interest” 
and may merely look the other way.

I am not ready to take this step with the Court. 
Moreover, by the Court’s own analysis, the step is an 
unnecessary one. If, as the Court holds in Part II-B of 
its opinion, the ordinance is unconstitutionally over-
broad even as an exercise of the police power to protect 
children, it is fatally overbroad as to the population 
generally. Part II-A is surplusage. I therefore dissent.

2 On my view of this case it is not necessary to deal with the 
issues discussed in Parts II-B, II-C, and III of the Court’s opinion.
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During respondent’s federal criminal trial, which resulted in a 
conviction, defense counsel sought to impeach the credibility of 
key prosecution witnesses by testimony of a defense investigator 
regarding statements previously obtained from the witnesses by 
the investigator. When the investigator was called as a witness, 
the District Court stated that a copy of the investigator’s re-
port, inspected and edited by the court in camera so as to excise 
references to matters not relevant to such statements, would have 
to be submitted to the prosecution for inspection at the comple-
tion of the investigator’s testimony. When defense counsel said 
he did not intend to produce the report, the court ruled that the 
investigator could not testify about his interviews with the wit-
nesses. The Court of Appeals, considering such ruling to be 
reversible error, held that both the Fifth Amendment and Fed. 
Rule Crim. Proc. 16 prohibited the disclosure condition imposed. 
Held:

1. In a proper case, the prosecution, as well as the defense, 
can invoke the federal judiciary’s inherent power to require 
production of previously recorded witness statements that facili-
tate full disclosure of all the relevant facts. Here the investiga-
tor’s report might provide critical insight into the issues of cred-
ibility that the investigator’s testimony would raise and hence 
was highly relevant to such issues. Pp. 230-232.

2. The Fifth Amendment privilege against compulsory self-
incrimination, being personal to the defendant, does not extend 
to the testimony or statements of third parties called as witnesses 
at trial. In this instance the fact that the statements of third 
parties were elicited by a defense investigator on respondent’s be-
half does not convert them into respondent’s personal communica-
tions, and requiring their production would in no sense compel 
respondent to be a witness against himself or extort communica-
tions from him. Pp. 233-234.

3. Rule 16, whose language and history both indicate that it 
addresses only pretrial discovery, imposes no constraint on the 
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District Court’s power to condition the impeachment testimony 
of respondent’s witness on the production of the relevant por-
tions of his report. The fact that the Rule incorporates the 
Jencks Act limitation shows no contrary intent and does not con-
vert the Rule into a general limitation on the trial court’s broad 
discretion as to evidentiary questions at trial. Pp. 234-236.

4. The qualified privilege derived from the attorney work-prod-
uct doctrine is not available to prevent disclosure of the investi-
gative report, since respondent, by electing to present the in-
vestigator as a witness, waived the privilege with respect to 
matters covered in his testimony. Pp. 236-240.

5. It was within the District Court’s discretion to assure that 
the jury would hear the investigator’s full testimony rather than 
a truncated portion favorable to respondent, and the court’s ruling, 
contrary to respondent’s contention, did not deprive him of the 
Sixth Amendment rights to compulsory process and cross-exam-
ination. That Amendment does not confer the right to present 
testimony free from the legitimate demands of the adversarial 
system and cannot be invoked as a justification for presenting 
what might have been a half-truth. Pp. 240-241.

501 F. 2d 146, reversed.

Pow el l , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Bre nn an , Ste war t , Mar sha ll , and Bla ck mu n , JJ., 
joined, and in parts II, III, and V of which Whi te  and Reh nq ui st , 
JJ., joined. Whi te , J., filed a concurring opinion, in which Rehn -
qui st , J., joined, post, p. 242. Doug la s , J., took no part in the 
consideration or decision of the case.

Paul L. Friedman argued the cause for the United 
States. With him on the briefs were Solicitor General 
Bork, Acting Assistant Attorney General Keeney, Deputy 
Solicitor General Frey, Sidney M. Glazer, and Ivan 
Michael Schaeffer.

Nicholas R. Allis argued the cause for respondent. 
With him on the brief was John K. Van de Kamp*

*Briefs of amici curiae urging affirmance were filed by John J. 
Cleary for the California Public Defenders Assn, et al., and by the 
Federal Public Defender of New Jersey.
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Mr . Justice  Powell  delivered the opinion of the 
Court.

In a criminal trial, defense counsel sought to impeach 
the credibility of key prosecution witnesses by testimony 
of a defense investigator regarding statements previously 
obtained from the witnesses by the investigator. The 
question presented here is whether in these circumstances 
a federal trial court may compel the defense to reveal 
the relevant portions of the investigator’s report for the 
prosecution’s use in cross-examining him. The United 
States Court of Appeals for the Ninth Circuit concluded 
that it cannot. 501 F. 2d 146. We granted certiorari, 
419 U. S. 1120 (1975), and now reverse.

I
Respondent was tried and convicted on charges aris-

ing from an armed robbery of a federally insured bank. 
The only significant evidence linking him to the crime 
was the identification testimony of two witnesses, a 
bank teller and a salesman who was in the bank during 
the robbery.1 Respondent offered an alibi but, as the 
Court of Appeals recognized, 501 F. 2d, at 150, his strong-
est defense centered around attempts to discredit these 
eyewitnesses. Defense efforts to impeach them gave rise 
to the events that led to this decision.

In the course of preparing respondent’s defense, an 
investigator for the defense interviewed both witnesses 
and preserved the essence of those conversations in a writ-
ten report. When the witnesses testified for the prosecu-
tion, respondent’s counsel relied on the report in conduct-
ing their cross-examination. Counsel asked the bank 

1The only other evidence introduced against respondent was a 
statement made at the time of arrest in which he denied that he 
was Robert Nobles and subsequently stated that he knew that the 
FBI had been looking for him.
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teller whether he recalled having told the investigator 
that he had seen only the back of the man he identified 
as respondent. The witness replied that he did not re-
member making such a statement. He was allowed, 
despite defense counsel’s initial objection, to refresh his 
recollection by referring to a portion of the investigator’s 
report. The prosecutor also was allowed to see briefly 
the relevant portion of the report.2 The witness there-
after testified that although the report indicated that he 
told the investigator he had seen only respondent’s back, 
he in fact had seen more than that and continued to 
insist that respondent was the bank robber.

The other witness acknowledged on cross-examination 
that he too had spoken to the defense investigator. Re-
spondent’s counsel twice inquired whether he told the 
investigator that “all blacks looked alike” to him, and 
in each instance the witness denied having made such a 
statement. The prosecution again sought inspection of 
the relevant portion of the investigator’s report, and 
respondent’s counsel again objected. The court declined 
to order disclosure at that time, but ruled that it would 
be required if the investigator testified as to the wit-
nesses’ alleged statements from the witness stand.3 The

2 Counsel for the Government complained that the portion of the 
report produced at this time was illegible. The witness’ testimony 
indicates, however, that he had no difficulty reading it.

3 The essence of the District Court’s order was as follows: 
“[If the investigator] is allowed to testify it would be necessary 
that those portions of [the] investigative report which contain the 
statements of the impeached witness will have to be turned over 
to the prosecution; nothing else in that report.

“If he testifies in any way about impeaching statements made by 
either of the two witnesses, then it is the Court’s view that the 
government is entitled to look at his report and only those portions 
of that report which contain the alleged impeaching statements . . . 
of the witnesses.” App. 31.
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court further advised that it would examine the investi-
gator’s report in camera and would excise all reference to 
matters not relevant to the precise statements at issue.

After the prosecution completed its case, respondent 
called the investigator as a defense witness. The court 
reiterated that a copy of the report, inspected and edited 
in camera, would have to be submitted to Government 
counsel at the completion of the investigator’s impeach-
ment testimony. When respondent’s counsel stated that 
he did not intend to produce the report, the court ruled 
that the investigator would not be allowed to testify 
about his interviews with the witnesses.4

The Court of Appeals for the Ninth Circuit, while 
acknowledging that the trial court’s ruling constituted 
a “very limited and seemingly judicious restriction,” 
501 F. 2d, at 151, nevertheless considered it reversible 

4 Athough the portion of the report containing the bank teller’s 
alleged statement previously was revealed and marked for identifi-
cation, it was not introduced into evidence. When the discussion 
of the investigator’s testimony subsequently arose, counsel for the 
Government noted that he had only a limited opportunity to glance 
at the statement, and he then requested disclosure of that portion of 
the report as well as the statement purportedly made by the 
salesman.

As indicated above, the bank teller did not deny having made the 
statement recorded in the investigator’s report. It is thus possible 
that the investigator’s testimony on that point would not have 
constituted an impeachment of the statements of that witness within 
the contemplation of the court’s order and would not have given 
rise to a duty of disclosure. Counsel did not pursue this point, 
however, and did not seek further clarification of the issue. Re-
spondent does not, and in view of the failure to develop the issue 
at trial could not, urge this as a ground for reversal. Nor does 
respondent maintain that the initial disclosure of the bank teller’s 
statement sufficed to satisfy the court’s order. We therefore con-
sider each of the two alleged statements in the report to be impeach-
ing statements that would have been subject to disclosure if the 
investigator had testified about them.
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error. Citing United States v. Wright, 160 U. S. App. 
D. C. 57, 68, 489 F. 2d 1181, 1192 (1973), the court found 
that the Fifth Amendment prohibited the disclosure con-
dition imposed in this case. The court further held that 
Fed. Rule Crim. Proc. 16, while framed exclusively in 
terms of pretrial discovery, precluded prosecutorial dis-
covery at trial as well. 501 F. 2d, at 157; accord, United 
States v. Wright, supra, at 66-67, 489 F. 2d, at 1190- 
1191. In each respect, we think the court erred.

II
The dual aim of our criminal justice system is “that 

guilt shall not escape or innocence suffer,” Berger n . 
United States, 295 U. S. 78, 88 (1935). To this end, 
we have placed our confidence in the adversary system, 
entrusting to it the primary responsibility for develop-
ing relevant facts on which a determination of guilt or 
innocence can be made. See United States v. Nixon, 
418 U. S. 683, 709 (1974); Williams n . Florida, 
399 U. S. 78, 82 (1970); Elkins n . United States, 364 
U. S. 206, 234 (1960) (Frankfurter, J., dissenting).

While the adversary system depends primarily on the 
parties for the presentation and exploration of relevant 
facts, the judiciary is not limited to the role of a referee 
or supervisor. Its compulsory processes stand available 
to require the presentation of evidence in court or be-
fore a grand jury. United States n . Nixon, supra; 
Kastigar v. United States, 406 U. S. 441, 443-444 (1972); 
Murphy v. Waterfront Common, 378 U. S. 52, 93-94 
(1964) (White , J., concurring). As we recently ob-
served in United States v. Nixon, supra, at 709:

“We have elected to employ an adversary system 
of criminal justice in which the parties contest all 
issues before a court of law. The need to develop 
all relevant facts in the adversary system is both
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fundamental and comprehensive. The ends of 
criminal justice would be defeated if judgments 
were to be founded on a partial or speculative 
presentation of the facts. The very integrity of 
the judicial system and public confidence in the sys-
tem depend on full disclosure of all the facts, within 
the framework of the rules of evidence. To ensure 
that justice is done, it is imperative to the function 
of courts that compulsory process be available for 
the production of evidence needed either by the 
prosecution or by the defense.”

Decisions of this Court repeatedly have recognized the 
federal judiciary’s inherent power to require the prose-
cution to produce the previously recorded statements of 
its witnesses so that the defense may get the full bene-
fit of cross-examination and the truth-finding process 
may be enhanced. See, e. g., Jencks v. United States, 
353 U. S. 657 (1957);5 Gordon v. United States, 344 
U. S. 414 (1953); Goldman v. United States, 316 U. S. 
129 (1942); Palermo v. United States, 360 U. S. 343, 361 
(1959) (Brennan , J., concurring in result). At issue 
here is whether, in a proper case, the prosecution can 
call upon that same power for production of witness 
statements that facilitate “full disclosure of all the [rele-
vant] facts.” United States v. Nixon, supra, at 709.

In this case, the defense proposed to call its investiga-
tor to impeach the identification testimony of the prose-
cution’s eyewitnesses. It was evident from cross-exam-
ination that the investigator would testify that each 
witness’ recollection of the appearance of the individual 
identified as respondent was considerably less clear at 

5 The discretion recognized by the Court in Jencks subsequently 
was circumscribed by Congress in the so-called Jencks Act, 18 
U. S. C. § 3500. See generally Palermo n . United States, 360 U. S. 
343 (1959).
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an earlier time than it was at trial. It also appeared 
that the investigator and one witness differed even as to 
what the witness told him during the interview. The 
investigator’s contemporaneous report might provide 
critical insight into the issues of credibility that the in-
vestigator’s testimony would raise. It could assist the 
jury in determining the extent to which the investigator’s 
testimony actually discredited the prosecution’s wit-
nesses. If, for example, the report failed to mention the 
purported statement of one witness that “all blacks 
looked alike,” the jury might disregard the investigator’s 
version altogether. On the other hand, if this statement 
appeared in the contemporaneously recorded report, it 
would tend strongly to corroborate the investigator’s 
version of the interview and to diminish substantially the 
reliability of that witness’ identification.6

It was therefore apparent to the trial judge that the 
investigator’s report was highly relevant to the critical 
issue of credibility. In this context, production of the 
report might substantially enhance “the search for 
truth,” Williams v. Florida, 399 U. S., at 82. We must 
determine whether compelling its production was pre-
cluded by some privilege available to the defense in the 
circumstances of this case.

6 Rule 612 of the new Federal Rules of Evidence entitles an ad-
verse party to inspect a writing relied on to refresh the recollec-
tion of a witness while testifying. The Rule also authorizes 
disclosure of writings relied on to refresh recollection before testi-
fying if the court deems it necessary in the interests of 
justice. The party obtaining the writing thereafter can use it in 
cross-examining the witness and can introduce into evidence those 
portions that relate to the witness’ testimony. As the Federal Rules 
of Evidence were not in effect at the time of respondent’s trial, we 
have no occasion to consider them or their applicability to the situ-
ation here presented.
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HI
A

The Court of Appeals concluded that the Fifth 
Amendment renders criminal discovery “basically a one-
way street.” 501 F. 2d, at 154. Like many generaliza-
tions in constitutional law, this one is too broad. The 
relationship between the accused’s Fifth Amendment 
rights and the prosecution’s ability to discover materials 
at trial must be identified in a more discriminating 
manner.

The Fifth Amendment privilege against compulsory 
self-incrimination is an “intimate and personal one,” 
which protects “a private inner sanctum of individual 
feeling and thought and proscribes state intrusion to 
extract self-condemnation.” Couch v. United States, 409 
U. S. 322, 327 (1973); see also Bellis v. United States, 
417 U. S. 85, 90-91 (1974); United States v. White, 322 
U. S. 694, 698 (1944). As we noted in Couch, supra, 
at 328, the “privilege is a personal privilege: it adheres 
basically to the person, not to information that may in-
criminate him.” 7

In this instance disclosure of the relevant portions of 
the defense investigator’s report would not impinge on 
the fundamental values protected by the Fifth Amend-
ment. The court’s order was limited to statements 

7 “The purpose of the relevant part of the Fifth Amendment is 
to prevent compelled self-incrimination, not to protect private in-
formation. Testimony demanded of a witness may be very private 
indeed, but unless it is incriminating and protected by the Amend-
ment or unless protected by one of the evidentiary privileges, it must 
be disclosed.” Maness v. Meyers, 419 U. S. 449, 473-474 (1975) 
(Whi te , J., concurring in result). Moreover, the constitutional guar-
antee protects only against forced individual disclosure of a “testi-
monial or communicative nature,” Schmerber v. California, 384 U. S. 
757, 761 (1966); see also United States v. Wade, 388 U. S. 218, 222 
(1967); Gilbert v. California, 388 U. S. 263 (1967).
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allegedly made by third parties who were available as 
witnesses to both the prosecution and the defense. Re-
spondent did not prepare the report, and there is no 
suggestion that the portions subject to the disclosure 
order reflected any information that he conveyed to the 
investigator. The fact that these statements of third 
parties were elicited by a defense investigator on respond-
ent’s behalf does not convert them into respondent’s per-
sonal communications. Requiring their production from 
the investigator therefore would not in any sense com-
pel respondent to be a witness against himself or extort 
communications from him.

We thus conclude that the Fifth Amendment priv-
ilege against compulsory self-incrimination, being per-
sonal to the defendant, does not extend to the testimony 
or statements of third parties called as witnesses at trial. 
The Court of Appeals’ reliance on this constitutional 
guarantee as a bar to the disclosure here ordered was 
misplaced.

B
The Court of Appeals also held that Fed. Rule Crim. 

Proc. 16 deprived the trial court of the power to order dis-
closure of the relevant portions of the investigator’s re-
port.8 Acknowledging that the Rule appears to control 
pretrial discovery only, the court nonetheless determined

8 Rule 16 (c), which establishes the Government’s reciprocal right
of pretrial discovery, excepts “reports, memoranda, or other internal
defense documents made by the defendant, or his attorneys or agents
in connection with the investigation or defense of the case, or of state-
ments made by the defendant, or by government or defense wit-
nesses, or by prospective government or defense witnesses, to the
defendant, his agents or attorneys.” That Rule therefore would
not authorize pretrial discovery of the investigator’s report. The 
proposed amendments to the Federal Rules of Criminal Procedure 
leave this subsection substantially unchanged. See Proposed Rule
16 of Criminal Procedure, 62 F. R. D. 271, 305-306 (1974).
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that its reference to the Jencks Act, 18 U. S. C. § 3500, 
signaled an intention that Rule 16 should control trial 
practice as well. We do not agree.

Both the language and history of Rule 16 indicate that 
it addresses only pretrial discovery. Rule 16 (f) requires 
that a motion for discovery be filed “within 10 days after 
arraignment or . . . such reasonable later time as the 
court may permit,” and further commands that it in-
clude all relief sought by the movant. When this pro-
vision is viewed in light of the Advisory Committee’s ad-
monition that it is designed to encourage promptness in 
filing and to enable the district court to avoid unneces-
sary delay or multiplication of motions, see Advisory 
Committee’s Notes on Rule 16, 18 U. S. C. App., p. 4494, 
the pretrial focus of the Rule becomes apparent. The 
Government’s right of discovery arises only after the 
defendant has successfully sought discovery under sub-
sections (a) (2) or (b) and is confined to matters “which 
the defendant intends to produce at the trial.” Fed. Rule 
Crim. Proc. 16 (c). This hardly suggests any intention 
that the Rule would limit the court’s power to order pro-
duction once trial has begun.9 Finally, the Advisory 
Committee’s Notes emphasize its pretrial character. 
Those notes repeatedly characterize the Rule as a pro-
vision governing pretrial disclosure, never once suggest-
ing that it was intended to constrict a district court’s 

9 Rule 16 (g) imposes a duty to notify opposing counsel or the 
court of the additional materials previously requested or inspected 
that are subject to discovery or inspection under the Rule, and it 
contemplates that this obligation will continue during trial. The 
obligation under Rule 16 (g) depends, however, on a previous request 
for or order of discovery. The fact that this provision may have 
some effect on the parties’ conduct during trial does not convert 
the Rule into a general limitation on the court’s inherent power to 
control evidentiary matters.
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control over evidentiary questions arising at trial. 18 
U. S. C. App., pp. 4493-4495.

The incorporation of the Jencks Act limitation on the 
pretrial right of discovery provided by Rule 16 does not 
express a contrary intent. It only restricts the defend-
ant’s right of pretrial discovery in a manner that recon-
ciles that provision with the Jencks Act limitation on 
the trial court’s discretion over evidentiary matters. It 
certainly does not convert Rule 16 into a general limita-
tion on the trial court’s broad discretion as to evidenti-
ary questions at trial. Cf. Giles v. Maryland, 386 U. S. 
66,101 (1967) (Fortas, J., concurring in judgment).10 We 
conclude, therefore, that Rule 16 imposes no constraint on 
the District Court’s power to condition the impeachment 
testimony of respondent’s witness on the production of 
the relevant portions of his investigative report. In ex-
tending the Rule into the trial context, the Court of 
Appeals erred.

IV
Respondent contends further that the work-product 

doctrine exempts the investigator’s report from disclosure 
at trial. While we agree that this doctrine applies to 
criminal litigation as well as civil, we find its protection 
unavailable in this case.

The work-product doctrine, recognized by this Court 
in Hickman v. Taylor, 329 U. S. 495 (1947), reflects the 
strong “public policy underlying the orderly prosecution

10 We note also that the commentators who have considered Rule 
16 have not suggested that it is directed to the court’s control of 
evidentiary questions arising at trial. See, e. g., Nakell, Criminal 
Discovery for the Defense and the Prosecution—the Developing Con-
stitutional Considerations, 50 N. C. L. Rev. 437, 494—514 (1972); 
Rezneck, The New Federal Rules of Criminal Procedure, 54 Geo. 
L. J. 1276, 1279, 1282 n. 19 (1966); Note, Prosecutorial Discovery 
Under Proposed Rule 16, 85 Harv. L. Rev. 994 (1972).
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and defense of legal claims.” Id., at 510; see also id., 
at 514^515 (Jackson, J., concurring). As the Court there 
observed:

“Historically, a lawyer is an officer of the court 
and is bound to work for the advancement of justice 
while faithfully protecting the rightful interests of 
his clients. In performing his various duties, how-
ever, it is essential that a lawyer work with a cer-
tain degree of privacy, free from unnecessary in-
trusion by opposing parties and their counsel. 
Proper preparation of a client’s case demands that 
he assemble information, sift what he considers to 
be the relevant from the irrelevant facts, prepare his 
legal theories and plan his strategy without undue 
and needless interference. That is the historical and 
the necessary way in which lawyers act within the 
framework of our system of jurisprudence to pro-
mote justice and to protect their clients’ interests. 
This work is reflected, of course, in interviews, 
statements, memoranda, correspondence, briefs, 
mental impressions, personal beliefs, and count-
less other tangible and intangible ways—aptly 
though roughly termed by the Circuit Court of Ap-
peals in this case as the ‘work product of the lawyer.’ 
Were such materials open to opposing counsel on 
mere demand, much of what is now put down in 
writing would remain unwritten. An attorney’s 
thoughts, heretofore inviolate, would not be his 
own. Inefficiency, unfairness and sharp practices 
would inevitably develop in the giving of legal ad-
vice and in the preparation of cases for trial. The 
effect on the legal profession would be demoraliz-
ing. And the interests of the clients and the cause 
of justice would be poorly served.” Id., at 510-511.

The Court therefore recognized a qualified privilege for 
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certain materials prepared by an attorney “acting for 
his client in anticipation of litigation.” Id., at 508.11 
See generally 4 J. Moore, Federal Practice fl 26.63 (2d ed. 
1974); E. Cleary, McCormick on Evidence 204-209 (2d 
ed. 1972); Note, Developments in the Law—Discovery, 74 
Harv. L. Rev. 940,1027-1046 (1961).

Although the work-product doctrine most frequently 
is asserted as a bar to discovery in civil litigation, its 
role in assuring the proper functioning of the criminal 
justice system is even more vital. The interests of so-
ciety and the accused in obtaining a fair and accurate 
resolution of the question of guilt or innocence demand 
that adequate safeguards assure the thorough prepara-
tion and presentation of each side of the case.12

At its core, the work-product doctrine shelters the 
mental processes of the attorney, providing a privileged 
area within which he can analyze and prepare his client’s 
case. But the doctrine is an intensely practical one, 
grounded in the realities of litigation in our adversary 
system. One of those realities is that attorneys often 
must rely on the assistance of investigators and other 
agents in the compilation of materials in preparation 
for trial. It is therefore necessary that the doctrine 
protect material prepared by agents for the attorney as

11 As the Court recognized in Hickman n . Taylor, 329 U. S., at 
508, the work-product doctrine is distinct from and broader than the 
attorney-client privilege.

12 A number of state and federal decisions have recognized the 
role of the work-product doctrine in the criminal law, and have 
applied its protections to the files of the prosecution and the ac-
cused alike. See, e. g., State v. Bowen, 104 Ariz. 138, 449 P. 2d 
603, cert, denied, 396 U. S. 912 (1969); State ex rel. Polley v. 
Superior Ct. of Santa Cruz County, 81 Ariz. 127, 302 P. 2d 263 
(1956); Peel v. State, 154 So. 2d 910 (Fla. App. 1963); In re 
Grand Jury Proceedings (.Duffy v. United States), 473 F. 2d 840 
(CA8 1973); In re Terkeltoub, 256 F. Supp. 683 (SDNY 1966).
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well as those prepared by the attorney himself.13 More-
over, the concerns reflected in the work-product doctrine 
do not disappear once trial has begun. Disclosure of 
an attorney’s efforts at trial, as surely as disclosure dur-
ing pretrial discovery, could disrupt the orderly develop-
ment and presentation of his case. We need not, how-
ever, undertake here to delineate the scope of the doc-
trine at trial, for in this instance it is clear that the 
defense waived such right as may have existed to invoke 
its protections.

The privilege derived from the work-product doc-
trine is not absolute. Like other qualified privileges, it 
may be waived. Here respondent sought to adduce the 
testimony of the investigator and contrast his recollec-
tion of the contested statements with that of the prose-
cution’s witnesses. Respondent, by electing to present 
the investigator as a witness, waived the privilege with 
respect to matters covered in his testimony.14 Respond-

13 The sole issue in Hickman related to materials prepared by an 
attorney, and courts thereafter disagreed over whether the doctrine 
applied as well to materials prepared on his behalf. See Proposed 
Amendments to the Federal Rules of Civil Procedure Relating to 
Discovery, 48 F. R. D. 487, 501 (1970); 4 J. Moore, Federal Prac-
tice 1 26.63 [8] (2d ed. 1974). Necessarily, it must. This view is 
reflected in the Federal Rules of Civil Procedure, see Rule 26 (b) (3), 
and in Rule 16 of the Criminal Rules as well, see Rules 16 (b) and 
(c); cf. E. Cleary, McCormick on Evidence 208 (2d ed. 1972).

14 What constitutes a waiver with respect to work-product ma-
terials depends, of course, upon the circumstances. Counsel neces-
sarily makes use throughout trial of the notes, documents, and other 
internal materials prepared to present adequately his client’s case, 
and often relies on them in examining witnesses. When so used, 
there normally is no waiver. But where, as here, counsel attempts 
to make a testimonial use of these materials the normal rules of 
evidence come into play with respect to cross-examination and 
production of documents.
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ent can no more advance the work-product doctrine to 
sustain a unilateral testimonial use of work-product ma-
terials than he could elect to testify in his own behalf and 
thereafter assert his Fifth Amendment privilege to re-
sist cross-examination on matters reasonably related to 
those brought out in direct examination. See, e. g., Mc- 
Gautha v. California, 402 U. S. 183, 215 (1971).15

V
Finally, our examination of the record persuades us 

that the District Court properly exercised its discretion 
in this instance. The court authorized no general “fish-
ing expedition” into the defense files or indeed even into 
the defense investigator’s report. Cf. United States n . 
Wright, 160 U. S. App. D. C. 57, 489 F. 2d 1181 (1973). 
Rather, its considered ruling was quite limited in scope, 
opening to prosecution scrutiny only the portion of the 
report that related to the testimony the investigator 
would offer to discredit the witnesses’ identification testi-
mony. The court further afforded respondent the maxi-

15 We cannot accept respondent’s contention that the disclosure 
order violated his Sixth Amendment right to effective assistance 
of counsel. This claim is predicated on the assumption that dis-
closure of a defense investigator’s notes in this and similar cases 
will compromise counsel’s ability to investigate and prepare the 
defense case thoroughly. Respondent maintains that even the 
limited disclosure required in this case will impair the relationship 
of trust and confidence between client and attorney and will inhibit 
other members of the “defense team” from gathering information 
essential to the effective preparation of the case. See Ampri nan Bar 
Association Project on Standards for Criminal Justice, The Defense 
Function §3.1 (a) (App. Draft 1971). The short answer is that 
the disclosure order resulted from respondent’s voluntary election 
to make testimonial use of his investigator’s report. Moreover, 
apart from this waiver, we think that the concern voiced by re-
spondent fails to recognize the limited and conditional nature of the 
court’s order.
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mum opportunity to assist in avoiding unwarranted 
disclosure or to exercise an informed choice to call for 
the investigator’s testimony and thereby open his report 
to examination.

The court’s preclusion sanction was an entirely proper 
method of assuring compliance with its order. Re-
spondent’s argument that this ruling deprived him of 
the Sixth Amendment rights to compulsory process and 
cross-examination misconceives the issue. The District 
Court did not bar the investigator’s testimony. Cf. 
Washington v. Texas, 388 U. S. 14, 19 (1967). It 
merely prevented respondent from presenting to the jury 
a partial view of the credibility issue by adducing the 
investigator’s testimony and thereafter refusing to dis-
close the contemporaneous report that might offer fur-
ther critical insights. The Sixth Amendment does not 
confer the right to present testimony free from the legiti-
mate demands of the adversarial system; one cannot 
invoke the Sixth Amendment as a justification for pre-
senting what might have been a half-truth. Deciding, 
as we do, that it was within the court’s discretion to as-
sure that the jury would hear the full testimony of the 
investigator rather than a truncated portion favorable 
to respondent, we think it would be artificial indeed to 
deprive the court of the power to effectuate that judg-
ment. Nor do we find constitutional significance in the 
fact that the court in this instance was able to exclude 
the testimony in advance rather than receive it in evi-
dence and thereafter charge the jury to disregard it when 
respondent’s counsel refused, as he said he would, to 
produce the report.16

16 Respondent additionally argues that certain statements by the 
prosecution and the District Court’s exclusion of purported expert 
testimony justify reversal of the verdict, and that the Court of Ap-
peals’ decision should be affirmed on those grounds. The Court of
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The judgment of the Court of Appeals for the Ninth 
Circuit is therefore

Reversed.

Mr . Justice  Douglas  took no part in the consideration 
or decision of this case.

Mr . Just ice  White , with whom Mr . Justi ce  Rehn -
quist  joins, concurring.

I concur in the judgment and in Parts II, III, and V of 
the opinion of the Court. I write only because of mis-
givings about the meaning of Part IV of the opinion. 
The Court appears to have held in Part IV of its opinion 
only that whatever protection the defense investigator’s 
notes of his interviews with witnesses might otherwise 
have had, that protection would have been lost when 
the investigator testified about those interviews. With 
this I agree also. It seems to me more sensible, how-
ever, to decide what protection these notes had in the 
first place before reaching the “waiver” issue. Accord-
ingly, and because I do not believe that the work-product

Appeals rejected respondent’s challenge to the exclusion of the testi- 
money of the proffered expert, 501 F. 2d, at 150-151. Respondent 
did not present this issue or the question involving the challenged 
prosecutorial statements to this Court in a cross-petition for 
certiorari. Without questioning our jurisdiction to consider these 
alternative grounds for affirmance of the decision below, cf. Langnes 
v. Green, 282 U. S. 531, 538 (1931); Dandridge v. Williams, 397 
U. S. 471, 475-476, n. 6 (1970); see generally Stern, When to Cross-
Appeal or Cross-Petition—Certainty or Confusion?, 87 Harv. L. Rev. 
763 (1974), we do not consider these contentions worthy of con-
sideration. Each involves an issue that is committed to the trial 
court’s discretion. In the absence of a strong suggestion of an abuse 
of that discretion or an indication that the issues are of sufficient 
general importance to justify the grant of certiorari we decline to 
entertain them.
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doctrine of Hickman v. Taylor, 329 U. S. 495 (1947), can 
be extended wholesale from its historic role as a limitation 
on the nonevidentiary material which may be the subject 
of pretrial discovery to an unprecedented role as a limita-
tion on the trial judge’s power to compel production of 
evidentiary matter at trial, I add the following.

I
Up until now the work-product doctrine of Hickman v. 

Taylor, supra, has been viewed almost exclusively 
as a limitation on the ability of a party to obtain pretrial 
discovery. It has not been viewed as a “limitation on the 
trial court’s broad discretion as to evidentiary questions 
at trial.” Ante, at 236. The problem discussed 
in Hickman v. Taylor arose precisely because, in 
addition to accelerating the time when a party could 
obtain evidentiary matter from his adversary,1 the new 
Federal Rules of Civil Procedure greatly expanded the 
nature of the material subject to pretrial disclosure.2 

1 Under criminal discovery rules the time factor is not as great as 
might otherwise appear. Federal Rule Crim. Proc. 16 permits dis-
covery through the time of trial; and under Fed. Rule Crim. Proc. 
17 (c), evidentiary matter may be obtained pursuant to subpoena 
in advance of trial in the discretion of the trial judge.

2 Prior to the Federal Rules, requests for witness statements were 
granted or denied on the basis of whether they were evidence and 
nonprivileged. In the main, production was denied, either because 
witness statements were not evidence (they are inadmissible hearsay 
until and unless the witness testifies); because a party is not en-
titled to advance knowledge of his adversary’s case; or because the 
statements were made by the client or his agent to his attorney and 
thus covered by the attorney-client privilege. 4 J. Moore, Federal 
Practice ^[26.63 [3] (2d ed. 1974), and cases cited therein. The 
cases did not hold that witness statements were generally privileged, 
if they were evidentiary, and had no cause to decide whether a work-
product notion should protect them from discovery, since they 
were nondiscoverable anyway under applicable discovery rules. But 
see Walker v. Struthers, 273 Ill. 387, 112 N. E. 961 (1916).



244 OCTOBER TERM, 1974

Opinion of Whi te , J. 422 U. S.

Under the Rules, a party was, for the first time, entitled 
to know in advance his opponent’s evidence and was en-
titled to obtain from his opponent nonprivileged “infor-
mation as to the existence or whereabouts of facts” 
relevant to a case even though the “information” was 
not itself evidentiary. Hickman v. Taylor, supra, at 501. 
Utilizing these Rules, the plaintiff in Hickman v. Taylor 
sought discovery of statements obtained by defense coun-
sel from witnesses to the events relevant to the lawsuit, 
not for evidentiary use but only “to help prepare himself 
to examine witnesses and to make sure that he ha[d] 
overlooked nothing.” 329 U. S., at 513 (emphasis added). 
In concluding that these statements should not be pro-
duced, the Court treated the matter entirely as one in-
volving the plaintiff’s entitlement to pretrial discovery 
under the new Federal Rules,3 and carefully limited its 
opinion accordingly. The relevant Rule in the Court’s 
view, Rule 26, on its face required production of the wit-
ness statements unless they were privileged. Nonethe-
less, the Court expressly stated that the request for wit-
ness statements was to be denied “not because the subject 
matter is privileged” (although noting that a work-
product “privilege” applies in England, 329 U. S., at 510 
n. 9) as that concept was used in the Rules, but because 
the request “falls outside the arena of discovery.” Id., at 
510 (emphasis added). The Court stated that it is essen-
tial that a lawyer work with a certain degree of privacy, 
and concluded that the effect of giving one lawyer’s work 
(particularly his strategy, legal theories, and mental im-
pressions) to another would have a “demoralizing” effect 
on the legal profession. The Court then noted that wit-

3 Mr. Justice Jackson’s concurrence is even more express on this 
point. It states: “[T]he question is simply whether such a demand 
is authorized by the rules relating to various aspects of 'discovery.’ ” 
329 U. S., at 514.
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ness statements might be admissible in evidence under 
some circumstances and might be usable to impeach or 
corroborate a witness. However, it concluded that in 
the case before it the plaintiff wanted the statements for 
preparation only and had shown no reason why he 
could not obtain everything he sought by doing his own 
work rather than utilizing that of his adversary.

The conclusion that the work product of a lawyer is 
not “privileged” made it much more difficult for the 
Court to support its result. Nothing expressed in the 
Rule supported its result, and the Court was forced to 
explain its decision by stating:

“When Rule 26 and the other discovery rules were 
adopted, this Court and the members of the bar in 
general certainly did not believe or contemplate that 
all the files and mental processes of lawyers were 
thereby opened to the free scrutiny of their adver-
saries.” Id., at 514. (Emphasis added.)

I am left with the firm conviction that the Court 
avoided the easier route to its decision for a reason. To 
have held an attorney’s work product to be “privileged” 
would have been to limit its use at trial as evidence in 
those cases in which the work product qualified as evi-
dence, see Report of Proposed Amendments to Rules of 
Civil Procedure for the District Courts of the United 
States, 5 F. R. D. 433, 460 (1946), and, as Mr. Justice 
Jackson stated in his concurring opinion, a party is en-
titled to anything which is “evidence in his case.” 329 
U. S., at 515.4

4 Mr. Justice Jackson also emphasized that the witness statements 
involved in Hickman n . Taylor were neither evidence nor privileged. 
Id., at 516. Indeed, most of the material described by the Court as 
falling under the work-product umbrella does not qualify as evi-
dence. A lawyer’s mental impressions are almost never evidence and
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Since Hickman n . Taylor, supra, Congress, the cases, 
and the commentators have uniformly continued to view 
the “work product” doctrine solely as a limitation on 
pretrial discovery and not as a qualified evidentiary priv-
ilege. In 1970, Congress became involved with the prob-
lem for the first time in the civil area. It did so solely 
by accepting a proposed amendment to Fed. Rule Civ. 
Proc. 26, which incorporated much of what the Court 
held in Hickman v. Taylor, supra, with respect to pretrial 
discovery. See Advisory Committee’s explanatory state-
ment, 28 U. S. C. App., p. 7778. In the criminal area, 
Congress has enacted 18 U. S. C. § 3500 and accepted 
Fed. Rule Crim. Proc. 16 (c). The former prevents pre-
trial discovery of witness statements from the Govern-
ment; the latter prevents pretrial discovery of witness 
statements from the defense. Neither limits the power 
of the trial court to order production as evidence of prior 
statements of witnesses who have testified at trial.5

With the exception of materials of the type discussed 
in Part II, infra, research has uncovered no application 
of the work-product rule in the lower courts since Hick-
man to prevent production of evidence—impeaching or 

out-of-court statements of witnesses are generally inadmissible 
hearsay. Such statements become evidence only when the 
witness testifies at trial, and are then usually impeachment 
evidence only. This case, of course, involves a situation in which 
the relevant witness was to testify and thus presents the ques-
tion—not involved in Hickman v. Taylor—whether prior state-
ments should be disclosed under the trial judge’s power over evi-
dentiary matters at trial.

6 In n. 13 of its opinion, the Court cites Fed. Rule Crim. Proc. 
16 (c), as containing the work-product rule. In n. 10, the Court 
correctly notes that Rule 16 (c) is not “directed to the court’s con-
trol of evidentiary questions arising at trial.” It seems to me that 
this supplies a better ground for the Court’s decision than “waiver.”
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otherwise—at trial;6 and there are several examples of 
cases rejecting such an approach.7

Similarly, the commentators have all treated the at-
torney work-product rule solely as a limitation on pre-
trial discovery, e. g., 4 J. Moore, Federal Practice flfl 26.- 
63-26.64 (2d ed. 1974); 8 C. Wright & A. Miller, Federal 
Practice and Procedure § 2026 (1970); 2A W. Barron & 
A. Holtzoff, Federal Practice and Procedure § 652 (Wright 
ed. 1961), and some have expressly stated that it does not 
apply to evidentiary matter. F. James, Civil Procedure 
211 n. 13 (1965); 4 J. Moore, Federal Practice fl 16.23 
[8.-4] (1963).

The reasons for largely confining the work-product 
rule to its role as a limitation on pretrial discovery are 
compelling. First of all, the injury to the factfinding 

6 The majority does cite one case, In re Terkeltoub, 256 F. 
Supp. 683 (SDNY 1966), in which the court referred to the 
work-product doctrine in preventing the Government from inquiring 
of a lawyer before the grand jury whether he had participated in 
suborning perjury of a prospective witness while preparing a crim-
inal case for trial. In any event, a grand jury investigation is in 
some respects similar to pretrial discovery. Compare In re Grand 
Jury Proceedings (Duffy v. United States), 473 F. 2d 840 (CA8 
1973), with Schwimmer v. United States, 232 F. 2d 855 (CA8), 
cert, denied, 352 U. S. 833 (1956). The proper scope of inquiry is 
as broad, and it can be used as a way of preparing for the later 
criminal trial. There is for example a split of authority on whether 
the work-product rule applies to IRS tax investigations. Compare 
United States v. McKay, 372 F. 2d 174 (CA5 1967), with United 
States v. Brown, 478 F. 2d 1038 (CA7 1973).

7 Shaw v. Wuttke, 28 Wis. 2d 448, 454r-456, 137 N. W. 2d 649, 
652-653 (1965); State ex rel. State Highway Comm’n n . Steinkraus, 
76 N. M. 617, 620-621, 417 P. 2d 431, 432-433 (1966); E. I. du Pont 
de Nemours & Co. v. Phillips Petroleum Co., 24 F. R. D. 416 (Del. 
1959); United States v. Matles, 154 F. Supp. 574 (EDNY 1957); 
United States v. Sun OU Co., 16 F. R. D. 533 (ED Pa. 1954); 
United States v. Gates, 35 F. R. D. 524 (Colo. 1964).
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process is far greater where a rule keeps evidence from 
the factfinder than when it simply keeps advance dis-
closure of evidence from a party or keeps from him leads 
to evidence developed by his adversary and which he is 
just as well able to find by himself. In the main, where 
a party seeks to discover a statement made to an oppos-
ing party in order to prepare for trial, he can obtain the 
“substantial equivalent ... by other means,” Fed. Rule 
Civ. Proc. 26 (b)(3), i. e., by interviewing the witness 
himself. A prior inconsistent statement in the possession 
of his adversary, however, when sought for evidentiary 
purposes—i. e., to impeach the witness after he testifies— 
is for that purpose unique. By the same token, the dan-
ger perceived in Hickman that each party to a case will 
decline to prepare in the hopes of eventually using his 
adversary’s preparation is absent when disclosure will 
take place only at trial. Indeed, it is very difficult to 
articulate a reason why statements on the same subject 
matter as a witness’ testimony should not be turned 
over to an adversary after the witness has testified. The 
statement will either be consistent with the witness’ 
testimony, in which case it will be useless and disclosure 
will be harmless; or it will be inconsistent and of un-
questioned value to the jury. Any claim that disclosure 
of such a statement would lead the trial into collateral 
and confusing issues was rejected by this Court in Jencks 
n . United States, 353 U. S. 657 (1957), and by Congress 
in the legislation which followed.

The strong negative implication in Hickman v. Taylor, 
supra, that the work-product rule does not apply to 
evidentiary requests at trial became a holding in Jencks 
n . United States, supra. There a defendant in a 
criminal case sought production by the Government at 
trial of prior statements made by its witnesses on the 
same subject matter as their testimony. The Govern-
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ment argued, inter alia, that production would violate the 
“ ‘legitimate interest that each party—including the Gov-
ernment—has in safeguarding the privacy of its files.’ ” 
353 U. S., at 670. The Court held against the Govern-
ment. The Court said that to deny disclosure of prior 
statements which might be used to impeach the witnesses 
was to “deny the accused evidence relevant and material 
to his defense,” id., at 667 (emphasis added). Also re-
jected as unrealistic was any rule which would require the 
defendant to demonstrate the impeachment value of the 
prior statements before disclosure,8 and the Court held 
that entitlement to disclosure for use in cross-examina-
tion is “established when the reports are shown to relate 
to the testimony of the witness.” Id., at 669. Thus, 
not only did the Court reject the notion that there was 
a “work product” limitation on the trial judge’s discre-
tion to order production of evidentiary matter at trial, 
but it was affirmatively held that prior statements of a 
witness on the subject of his testimony are the kind of 
evidentiary matter to which an adversary is entitled.

Indeed, even in the pretrial discovery area in which 
the work-product rule does apply, work-product notions 
have been thought insufficient to prevent discovery of 
evidentiary and impeachment material. In Hickman v. 
Taylor, 329 U. S., at 511, the Court stated:

“We do not mean to say that all written materials 
obtained or prepared by an adversary’s counsel with 
an eye toward litigation are necessarily free from 
discovery in all cases. Where relevant and non-

8 The Court in Jencks quoted the language of Mr. Chief Justice 
Marshall in United States v. Burr, 25 F. Cas. 187, 191 (Va. 1807):

“ ‘Now, if a paper be in possession of the opposite party, what 
statement of its contents or applicability can be expected from the 
person who claims its production, he not precisely knowing its con-
tents?’ ” 353 U. S., at 668 n. 12.
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privileged facts remain hidden in an attorney’s file 
and where production of those facts is essential to 
the preparation of one’s case, discovery may prop-
erly be had. Such written statements and docu-
ments might, under certain circumstances, be ad-
missible in evidence or give clues as to the existence 
or location of relevant facts. Or they might be use-
ful for purposes of impeachment or corroboration.” 
(Emphasis added.)

Mr. Justice Jackson, in concurring, was even more ex-
plicit on this point. See supra, at 245. Pursuant to this 
language, the lower courts have ordered evidence to be 
turned over pretrial even when it came into being as a 
result of the adversary’s efforts in preparation for trial.9 
A member of a defense team who witnesses an out-of- 
court statement of someone who later testifies at trial 
in a contradictory fashion becomes at that moment a 
witness to a relevant and admissible event, and the cases 
cited above would dictate disclosure of any reports he

9 Cummings v. Bell Telephone Co. of Pennsylvania, 47 F. R. D. 
373 (ED Pa. 1968) ; Marks v. Gas Service Co., 168 F. Supp. 487 
(WD Mo. 1958) ; Maginnis v. Westinghouse Electric Corp., 207 
F. Supp. 739 (ED La. 1962) ; Julius Hyman & Co. v. American 
Motorists Ins. Co., 17 F. R. D. 386 (Colo. 1955) ; Parrett v. Ford 
Motor Co., 47 F. R. D. 22 (WD Mo. 1968) ; Scuderi v. Boston Ins. 
Co., 34 F. R. D. 463, 468 (Del. 1964) (each involving a situation 
in which a member of a litigation team witnessed an event or scene 
in the course of preparing a case for trial and the court ordered 
disclosure of his report of the event) ; Bourget v. Government Em-
ployees Ins. Co., 48 F. R. D. 29 (Conn. 1969) ; McCullough Tool Co. 
v. Pan Geo Atlas Corp., 40 F. R. D. 490 (SD Tex. 1966) ; O’Boyle v. 
Life Ins. Co. of North America, 299 F. Supp. 704 (WD Mo. 1969). 
Cf. LaRocca n . State Farm Mutual Automobile Ins. Co., 47 F. R. D. 
278 (WD Pa. 1969), and Kennedy n . Senyo, 52 F. R. D. 34 (WD 
Pa. 1971) (in each of which the preparation for trial was the sub-
ject of the suit) ; see also Natta v. Hogan, 392 F. 2d 686, 693 (CAIO 
1968); F. James, Civil Procedure 211 (1965).
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may have written about the event.10 Since prior state-
ments are inadmissible hearsay until the witness testifies, 
there is no occasion for ordering reports of such state-
ments produced as evidence pretrial. However, some 
courts have ordered witness statements produced pretrial 
in the likelihood that they will become impeachment 
evidence.11 Moreover, where access to witnesses or to 
their information is unequal, discovery of their state-
ments is often granted solely to help a party prepare for 
trial regardless of any eventual evidentiary value of the 
out-of-court statements. See Proposed Amendments to 
the Federal Rules of Civil Procedure Relating to Dis-
covery, 48 F. R. D., at 501.

Accordingly, it would appear that with one exception 
to be discussed below, the work-product notions of Hick-
man v. Taylor, supra, impose no restrictions on the trial 
judge’s ordering production of evidentiary matter at trial; 
that these notions apply in only a very limited way, if 
at all, to a party’s efforts to obtain evidence pretrial pur-
suant to available discovery devices; and that these 
notions supply only a qualified discovery immunity with 
respect to witness statements in any event.12

10 The holding in Jencks v. United States, 353 U. S. 657 (1957), 
would put to rest any claim that such prior statement would be 
disclosable only if the adversary established its evidentiary value 
ahead of time by specific proof that it was inconsistent.

11 Vetter v. Lovett, 44 F. R. D. 465 (WD Tex. 1968); McDonald 
v. Prowdley, 38 F. R. D. 1 (WD Mich. 1965); Tannenbaum v. 
Walker, 16 F. R. D. 570 (ED Pa. 1954); Fulton v. Swijt, 43 
F. R. D. 166 (Mont. 1967); Republic Gear Co. v. Borg-Warner 
Corp., 381 F. 2d 551, 557-558 (CA2 1967) (in camera inspection). 
Cf. Goosman v. A. Duie Pyle, Inc., 320 F. 2d 45 (CA4 1963). For 
cases contra see 4 J. Moore, Federal Practice If 26.64 [3] n. 14 (2d 
ed. 1974).

12 The majority states:
“Moreover, the concerns reflected in the work-product doctrine 
do not disappear once trial has begun. Disclosure of an attorney’s
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II
In one of its aspects, the rule of Hickman n . Taylor, 

supra, has application to evidentiary requests at trial. 
Both the majority and the concurring opinions in Hick-
man v. Taylor were at pains to distinguish between pro-
duction of statements written by the witness and in the 
possession of the lawyer, and those statements which were 
made orally by the witness and written down by the 
lawyer. Production and use of oral statements written 
down by the lawyer would create a substantial risk that 
the lawyer would have to testify.13 The majority said 
that this would “make the attorney much less an officer

efforts at trial, as surely as disclosure during pretrial discovery, 
could disrupt the orderly development and presentation of his case. 
We need not, however, undertake here to delineate the scope of the 
doctrine at trial, for in this instance it is clear that the defense 
waived such right as may have existed to invoke its protections.” 
Ante, at 239.

As noted above, the important question is not when the docu-
ment in issue is created or even when it is to be produced. 
The important question is whether the document is sought for 
evidentiary or impeachment purposes or whether it is sought for 
preparation purposes only. Of course, a party should not be able 
to discover his opponent’s legal memoranda or statements of wit-
nesses not called whether his request is at trial or before trial. 
Insofar as such a request is made under the applicable discovery 
rules, it is within the rule of Hickman v. Taylor even though made at 
trial. Insofar as the request seeks to invoke the trial judge’s dis-
cretion over evidentiary matters at trial, the rule of Hickman v. 
Taylor is unnecessary, since no one could ever suggest that legal 
memoranda or hearsay statements are evidence. If this is all the 
majority means by the above-quoted language, I agree.

13 If the witness does not acknowledge making an inconsistent 
statement to the lawyer—even though the lawyer recorded it—the 
cross-examiner may not offer the document in evidence without at 
least calling the lawyer as a witness to authenticate the document 
and otherwise testify to the prior statement.
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of the court and much more an ordinary witness.” 329 
U. S., at 513. Mr. Justice Jackson, in concurring, stated:

“Every lawyer dislikes to take the witness stand 
and will do so only for grave reasons. This is partly 
because it is not his role; he is almost invariably a 
poor witness. But he steps out of professional char-
acter to do it. He regrets it; the profession dis-
courages it. But the practice advocated here is one 
which would force him to be a witness, not as to 
what he has seen or done but as to other witnesses’ 
stories, and not because he wants to do so but in 
self-defense.” Id., at 517.

The lower courts, too, have frowned on any practice under 
which an attorney who tries a case also testifies as a 
witness, and trial attorneys have been permitted to testify 
only in certain circumstances.14

The remarks of the Court in Hickman v. Taylor, 
supra, while made in the context of a request for pretrial 
discovery have application to the evidentiary use of 
lawyers’ memoranda of witness interviews at trial. It is 
unnecessary, however, to decide in this case whether the 
policies against putting in issue the credibility of the 
lawyer who will sum up to the jury outweigh the jury’s 
interest in obtaining all relevant information; and 
whether Jencks v. United States, supra, and 18 U. S. C.

14 United States v. Porter, 139 U. S. App. D. C. 19, 429 F. 2d 
203 (1970); United States v. Fiorillo, 376 F. 2d 180 (CA2 1967); 
Gajewski v. United States, 321 F. 2d 261 (CA8 1963), cert, den., 
375 U. S. 968 (1964); United States v. Newman, 476 F. 2d 733 
(CA3 1973); Travelers Ins. Co. v. Dykes, 395 F. 2d 747 (CA5 
1968); United States v. Alu, 246 F. 2d 29 (CA2 1957); United 
States v. Chiarella, 184 F. 2d 903, modified on rehearing, 187 F. 2d 
12 (CA2 1950), vacated as to one petitioner, 341 U. 8. 946, cert, 
denied as to other petitioner sub nom. Stancin v. United States, 341 
U. S. 956 (1951); United States v. Clancy, 276 F. 2d 617 (CA7 
1960), rev’d on other grounds, 365 U. S. 312 (1961).
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§ 3500 are to be viewed as expressing a preference for 
disclosure of all facts.15 In this case, the creator of the 
memorandum was not the trial lawyer but an investi-
gator 16 and he was, in any event, to be called as a witness 
by the defense. Accordingly, I would reverse the judg-
ment below because, quite apart from waiver, the work-
product rule of Hickman v. Taylor, supra, has no appli-
cation to the request at trial for evidentiary and impeach-
ment material made in this case.

15 The cases have held records of witness statements made by 
prosecutors to be disclosable under 18 U. S. C. § 3500, United States 
v. Hilbrich, 341 F. 2d 555 (CA7), cert, den., 381 U. S. 941, reh. den., 
382 U. S. 874 (1965), and 384 U. S. 1028 (1966); United States v. 
Aviles, 315 F. 2d 186 (CA2 1963); Saunders v. United States, 114 
U. S. App. D. C. 345, 316 F. 2d 346 (1963); United States v. 
Smaldone, 484 F. 2d 311 (CAIO 1973), cert, den., 415 U. S. 915 
(1974). Cf. Canaday v. United States, 354 F. 2d 849 (CA8 1966). 
In State v. Bowen, 104 Ariz. 138, 449 P. 2d 603 (1969), the court 
reached a contrary result under state law.

16 A conflict arose among lower federal courts over the question 
whether the work product of members of a litigation team other than 
the lawyer was protected from discovery by the rule of Hickman 
v. Taylor, supra. Ghent, Development, Since Hickman v. Taylor, of 
Attorney’s “Work Product” Doctrine, 35 A. L. R. 3d 438-440 (§§ 7 
[a] and [b]) and 453-455 (§§ 15 [a] and [b]) (1971); Proposed 
Amendments to the Federal Rules of Civil Procedure Relating to 
Discovery, 48 F. R. D. 487, 501-502 (1970). With respect to 
discovery in civil cases under Fed. Rule Civ. Proc. 26, 
the conflict was resolved in the 1970 amendments by af-
fording protection to documents by a party’s “representative,” 
whether a lawyer or not. Where the purpose of the rule protecting 
the work product is to remove the incentive a party might other-
wise have to rely solely on his opponent’s preparation, it is sensible 
to treat preparation by an attorney and an investigator alike. 
However, the policy against lawyers testifying applies only to the 
lawyer who tries the case.
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ADMINISTRATOR, FEDERAL AVIATION ADMIN-
ISTRATION, et  al . v. ROBERTSON et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 74—450. Argued April 15, 1975—Decided June 24, 1975

Respondents requested the Federal Aviation Administration (FAA) 
to make available Systems Worthiness Analysis Program (SWAP) 
Reports which consist of the FAA’s analyses of the operation and 
maintenance performance of commercial airlines. Section 1104 of the 
Federal Aviation Act of 1958 permits the FAA Administrator, 
upon receiving an objection to public disclosure of information 
in a report, to withhold disclosure when, in his judgment, it would 
adversely affect the objecting party’s interest and is not required in 
the public’s interest. The Administrator declined to make the 
reports available upon receiving an objection from the Air Trans-
port Association, which claimed that confidentiality was neces-
sary to the effectiveness of the program. Respondents sued in the 
District Court seeking, inter alia, the requested documents. The 
District Court held that the documents were “as a matter of 
law, public and non-exempt” within the meaning of the Freedom 
of Information Act (FOIA). The Court of Appeals affirmed the 
judgment of the District Court “insofar as appellants rely upon 
Exemption (3)” of the FOIA. Held: The SWAP Reports are ex-
empt from public disclosure under Exemption 3 of the FOIA as 
being “specifically exempted from disclosure by statute.” Pp. 
261-267.

(a) Exemption 3 contains no “built-in” standard as do some 
of the exemptions under the FOIA and the language is sufficiently 
ambiguous to require resort to the legislative history. That his-
tory reveals that Congress was “aware of the necessity to deal 
expressly with inconsistent laws,” and, as indicated in its com-
mittee report, did not intend, in enacting the FOIA, to modify 
the numerous statutes “which restrict public access to specific 
Government records.” Respondents can prevail only if the FOIA 
is read to repeal by implication all such statutes. To interpret 
“specific” as used in such committee reference as meaning that 
Exemption 3 applies only to precisely named or described docu-
ments, would be asking Congress to perform an impossible task 
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and would imply that Congress had undertaken to reassess every 
delegation of authority to withhold information that it had made 
before the passage of the FOIA in 1966, a task that the legislative 
history clearly shows it did not undertake. Pp. 261-266.

(b) The broad discretion vested by Congress in the FAA under 
§ 1104 to withhold information from the public is not necessarily 
inconsistent with Congress’ intent in enacting the FOIA to replace 
the broad standard of the public disclosure section of the Admin-
istrative Procedure Act. Congress could appropriately conclude 
that the public interest in air transport safety was better served 
by guaranteeing confidentiality of information necessary to secure 
from the airlines the maximum amount of information relevant 
to safety, and Congress’ wisdom in striking such a balance is not 
open to judicial scrutiny. Pp. 266-267.

162 U. S. App. D. C. 298, 498 F. 2d 1031, reversed.

Bur ge r , C. J., delivered the opinion of the Court, in which Whi te , 
Bla ck mu n , Pow el l , and Reh nq ui st , JJ., joined. Ste war t , J., 
filed an opinion concurring in the judgment, in which Mar sha ll , J., 
joined, post, p. 268. Dou gla s and Bren na n , JJ., filed a dissenting 
statement, post, p. 268.

Deputy Solicitor General Friedman argued the cause 
for petitioners. On the brief were Solicitor General 
Bork, Assistant Attorney General Hills, Allan Abbot 
Tuttle, Leonard Schaitman, and Thomas G. Wilson.

Alan B. Morrison argued the cause and filed a brief 
for respondents.

Mr . Chief  Justi ce  Burger  delivered the opinion of 
the Court.

We granted certiorari1 in this case in order to deter-
mine whether Exemption 3 of the Freedom of Informa-
tion Act, 5 U. S. C. § 552 (b)(3),2 permits nondisclosure

x419 U. S. 1067 (1974).
2 The Act was amended in 1974, Pub. L. 93-502, 88 Stat. 1561, 

to read in pertinent part:
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to respondents of certain reports in the files of the Fed-
eral Aviation Administration. This exemption pro-
vides that material need not be disclosed if “specifically 
exempted from disclosure by statute.” The reports 
are known as Systems Worthiness Analysis Program 
(SWAP) Reports.3 They consist of analyses made by 
representatives of the FAA concerning the operation and 
maintenance performance of commercial airlines. Over-
sight and regulation of air travel safety is the responsi-
bility of the FAA, § 601 of the Federal Aviation Act of 
1958, 72 Stat. 775, as amended, 49 U. S. C. § 1421. The 
FAA claims the documents are protected from disclosure

“(a) Each agency shall make available to the public information 
as follows:

“(3) Except with respect to the records made available under 
paragraphs (1) and (2) of this subsection, each agency, upon any 
request for records which (A) reasonably describes such records and 
(B) is made in accordance with published rules stating the time, 
place, fees (if any), and procedures to be followed, shall make the 
records promptly available to any person.” 5 U. S. C. § 552 (a) (3) 
(1970 ed., Supp. IV).

Exemption 3, which was not amended in 1974, is provided by 
5 U. S. C. § 552 (b)(3), which reads as follows:

“(b) This section does not apply to matters that are—

“(3) specifically exempted from disclosure by statute.”
Prior to the 1974 amendments, § 552 (a) (3) read, in pertinent 

part: “Except with respect to the records made available under 
paragraphs (1) and (2) of this subsection, each agency, on request 
for identifiable records made in accordance with published rules 
stating the time, place, fees to the extent authorized by statute, and 
procedure to be followed, shall make the records promptly available 
to any person. ...” 5 U. S. C. § 552 (a)(3).

3 The SWAP is set forth in the Federal Aviation Administration’s 
Systemworthiness Analysis Program Handbook, 8000.3B (reprinted 
Nov. 1970) (App. 44-111). A revised version of the SWAP Hand-
book is contained in FAA Order 8000.3C, Apr. 14, 1972. (With 
subsequent changes.) See also affidavit of FAA Administrator 
Shaffer, App. 40.
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by virtue of § 1104 of the Federal Aviation Act of 1958, 
49 U. S. C. § 1504.4

The facts of the case, in its present posture,5 are quite 
simple. During the summer of 1970, in connection with 
a study of airline safety being conducted by them, the 
respondents, associated with the Center for the Study of 
Responsive Law, requested that the FAA make available 
certain SWAP Reports. The FAA declined to produce 
the documents. In accordance with established procedures 
adopted by the FAA, the respondents then filed timely 
notice of administrative appeal in August 1970. Several 
months later, while this administrative appeal was pend-
ing, the Air Transport Association, on behalf of its air-

4Section 1104 provides:
“Any person may make written objection to the public disclosure 

of information contained in any application, report, or document 
filed pursuant to the provisions of this chapter or of information 
obtained by the Board or the Administrator, pursuant to the pro-
visions of this chapter, stating the grounds for such objection. 
Whenever such objection is made, the Board or Administrator shall 
order such information withheld from public disclosure when, in 
their judgment, a disclosure of such information would adversely 
affect the interests of such person and is not required in the inter-
est of the public. The Board or Administrator shall be responsible 
for classified information in accordance with appropriate law: Pro-
vided, That nothing in this section shall authorize the withholding of 
information by the Board or Administrator from the duly authorized 
committees of the Congress.”

5 The respondents had also sought disclosure of Mechanical Re-
liability Reports, which are daily reports of mechanical malfunc-
tions submitted to the FAA by the aircraft companies. On Jan-
uary 11, 1972, the Administrator determined that he would permit 
the disclosure of such documents received after April 18, 1972. 
The District Court’s subsequent order in this case, on November 8, 
1972, ordered disclosure of these documents received prior to that 
date. The Administrator has not contested this aspect of the District 
Court’s order either on appeal to the Court of Appeals or in his 
petition for writ of certiorari to this Court.
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line members, requested that the FAA make no public 
disclosure of the SWAP Reports. The Association noted 
that, in a prior memorandum of its own staff, the FAA 
had pointed out that “ ‘[t]he SWAP Program requires a 
cooperative effort on both the part of the company and 
FAA if it is to work effectively,’ ” and argued that “[t]he 
present practice of non-public submissions, which includes 
even tentative findings and opinions as well as certain 
factual material, encourages a spirit of openness on the 
part of airline management which is vital to the promo-
tion of aviation safety—the paramount consideration of 
airlines and government alike in this area.” In Febru-
ary 1971, the FAA formally denied respondents’ request 
for the SWAP Reports. It took the position that the 
reports are exempt from public disclosure under 5 U. S. C. 
§ 552 (b)(3), the section at issue here. As previously 
noted, that section provides that such material need not 
be disclosed under the Freedom of Information Act when 
the material is specifically exempted from disclosure by 
statute. The FAA noted that § 1104 of the Federal 
Aviation Act of 1958 permits the Administrator to with-
hold information, public disclosure of which, in his judg-
ment, would adversely affect the interests of the objecting 
party and is not required to be disclosed in the interest 
of the public. The FAA also based its denial of these 
data on the exemption for intra-agency memoranda (5 
U. S. C. §552 (b)(5)), the exemption for investiga-
tory files compiled for law enforcement purposes (§ 552 
(b)(7)), and, finally, the exemption for documentation 
containing trade secrets and commercial or financial in-
formation of a privileged or confidential nature (§ 552 
(b)(4)). The FAA’s answer also explained its view of 
the need for confidentiality in SWAP Reports:

“The effectiveness of the in-depth analysis that is 
the essence of SWAP team investigation depends, to 
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a great extent, upon the full, frank and open coop-
eration of the operator himself during the inspection 
period. His assurance by the FAA that the result-
ing recommendations are in the interest of safety 
and operational efficiency and will not be disclosed 
to the public are the major incentives impelling the 
operator to hide nothing and to grant free access to 
procedures, system of operation, facilities, person-
nel, as well as management and operational records 
in order to exhibit his normal course of operations 
to the SWAP inspectors.”

Respondents then sued in the District Court, seeking, 
inter alia, the requested documents. The District Court 
held that “the documents sought by plaintiffs . . . are, 
as a matter of law, public and non-exempt within the 
meaning of 5 United States Code [§] 552, and plaintiffs 
are entitled to judgment ... as a matter of law.”

A divided Court of Appeals affirmed the judgment of 
the District Court “insofar as appellants rely upon Ex-
emption (3),” but remanded the case for consideration of 
other exemptions which the FAA might wish to assert. 
162 U. S. App. D. C. 298, 498 F. 2d 1031 (1974). Exam-
ining first what it felt was the ordinary meaning of the 
language of Exemption 3, the Court of Appeals held that 
its language required the exempting statute relied on to 
specify or categorize the particular documents it author-
izes to be withheld. Because § 1104 delegated “broad 
discretionary authority” under a “public interest” stand-
ard, it was held not within the scope of Exemption 3. 
The Court of Appeals distinguished this Court’s decision 
in EPA v. Mink, 410 U. S. 73 (1973), on the ground that 
the exemption involved in that case was construed to be 
a specific reference by Congress to a definite class of docu-
ments, namely those that must be kept secret “ fin the
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interest of the national defense or foreign policy/ ” 162 
U. S. App. D. C., at 300,498 F. 2d, at 1033. The Court of 
Appeals read the Act as providing a comprehensive guide 
to congressional intent. One of the Act’s major purposes 
was seen as intending to eliminate what it characterized 
as vague phrases such as “in the public interest” or “for 
good cause” as a basis for withholding information. 
Under these circumstances, the court concluded that 
§1104 cannot be considered a specific exemption by 
statute within the meaning of Exemption 3 of the Free-
dom of Information Act.

This case involves no constitutional claims, no issues 
regarding the nature or scope of “executive privilege,” 
but simply the scope and meaning of one of the exemp-
tions of the Freedom of Information Act, 5 U. S. C. § 552. 
EPA v. Mink, supra, at 94 (Stewart , J., concurring). 
The Act has two aspects. In one, it seeks to open public 
records to greater public access; in the other, it seeks to 
preserve the confidentiality undeniably essential in cer-
tain areas of Government operations. It is axiomatic 
that all parts of an Act “if at all possible, are to be 
given effect.” Weinberger v. Hynson, Westcott & Dun-
ning, 412 U. S. 609, 633 (1973). Accord, Kokoszka v. 
Belford, 417 U. S. 642, 650 (1974).

We have construed the Freedom of Information Act 
recently in NLRB v. Sears, Roebuck & Co., 421 U. S. 132 
(1975) ; Renegotiation Board n . Grumman Aircraft Engi-
neering Corp., 421 U. S. 168 (1975); Renegotiation 
Board v. Bannercraft Clothing Co., 415 U. S. 1 (1974); 
EPA v. Mink, supra. In Mink, the Court set out the 
general nature and purpose of the Act, recognizing, as did 
the Senate committee report, that it is not “ ‘an easy 
task to balance the opposing interests . . / ” and “ ‘pro-
vid [e] a workable formula which encompasses, balances, 
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and protects all interests ....’” 410 U. S., at 80, 
quoting from S. Rep. No. 813, 89th Cong., 1st Sess., 3 
(1965). Nothing in the Act or its legislative history 
gives any intimation that all information in all agencies 
and in all circumstances is to be open to public in-
spection. Because it considered the public disclosure 
section of the Administrative Procedure Act, 60 Stat. 
238, 5 U. S. C. § 1002 (1964 ed.), inadequate, Con-
gress sought to permit access to certain kinds of official 
information which it thought had unnecessarily been 
withheld and, by the creation of nine explicitly exclusive 
exemptions, to provide a more workable and balanced 
formula that would make available information that 
ought to be public and, at the same time, protect cer-
tain information where confidentiality was necessary to 
protect legitimate governmental functions that would 
be impaired by disclosure. The exemptions provided 
by the Act, one of which w’e deal with here, represent 
the congressional judgment as to certain kinds of “in-
formation that the Executive Branch must have the 
option to keep confidential, if it so chooses,” 410 
U. S., at 80. The language of Exemption 3 contains 
no “built-in” standard as in the case of some of the 
other exemptions. The variety of constructions given 
its language by the Courts of Appeals,6 is ample evidence

6 In Evans v. Department of Transportation, 446 F. 2d 821 (CA5 
1971), the court held that 49 U. S. C. § 1504, the FAA statute in 
question here, was within the scope of Exemption 3. 446 F. 2d, at 
824. The same Court of Appeals, however, in an unpublished opinion, 
Serchuk v. Weinberger, affirmance reported at 493 F. 2d 663 (1974), 
followed the Third Circuit in Stretch v. Weinberger, 495 F. 2d 639 
(1974), in holding that 53 Stat. 1398, as amended, 42 U. S. C. § 1306 
(a)—requiring the confidentiality of all material obtained by the 
Secretary of Health, Education, and Welfare “except as the Secre-
tary . . . may by regulations prescribe”—was not within the scope 
of Exemption 3 because it neither “identifies some class or category
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that the relevant portions of the exemption are unclear 
and ambiguous, compelling resort to the legislative history. 
See United States v. Donruss Co., 393 U. S. 297, 303 
(1969). Cf. United States v. Oregon, 366 U. S. 643, 648 
(1961).

That history must be read in light of the legislation in 
existence when the Act was passed; that history reveals 
“clear evidence that Congress was aware of the necessity 
to deal expressly with inconsistent laws.” Regional Rail 
Reorganization Act Cases, 419 U. S. 102, 129 (1974). 
Congress was aware, as it undertook a painstaking re-
view, during several sessions, of the right of the public to 
information concerning the public business; it was aware 
that it was acting not only against the backdrop of the 
1946 Administrative Procedure Act, supra, but also on the 
basis of a significant number of earlier congressional de-
cisions that confidentiality was essential in certain de-
partments and agencies in order to protect the public 
interest. No distinction seems to have been made on

of items that Congress considers appropriate for exemption,” 495 F. 
2d, at 640, nor at least “sets out legislatively prescribed standards 
of guidelines that the Secretary must follow in determining what 
matter shall be exempted from disclosure.” Ibid. Accord, Schechter 
v. Weinberger, 165 U. S. App. D. C. 236, 238, 506 F. 2d 1275, 1277 
(1974) (MacKinnon, J., dissenting) (citing his prior dissenting 
opinion in the same case, 162 U. S. App. D. C. 282, 498 F. 2d 1015 
(1974)). In Calijomia v. Weinberger, 505 F. 2d 767 (1974), the 
Ninth Circuit reached a contrary result in regard to 42 U. S. C. 
§ 1306 (a) on the ground that the general nondisclosure mandate 
constituted “words of congressional exemption,” 505 F. 2d, at 768, 
and thus the material was “specifically exempted ... by statute.” 
The Secretary merely had the authority “to relax the absolute prohi-
bition established by Congress.” Ibid. Cf. Sears v. Gottschalk, 502 
F. 2d 122 (CA4 1974), finding sufficient specificity in the term 
“[a]pplications for patents” of 35 U. S. C. § 122 and in Rules 14 (a) 
and (b) of the Patent Office to satisfy even the objections of the 
Stretch court and to bring 35 U. S. C. § 122 within the scope of 
Exemption 3.
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the basis of the standards articulated in the exempting 
statute or on the degree of discretion which it vested in 
a particular Government officer. When the continued 
vitality of these specialized exempting statutes was raised 
by the views of various agencies,7 the members of the 
committee consistently expressed the clear intention that 
these statutes would remain unaffected by the new Act. 
During the 1963 hearings, for example, Senator Long, 
Chairman of the Senate Subcommittee stated: “It should 
be made clear that this bill in no way limits statutes 
specifically written with the congressional intent of cur-
tailing the flow of information as a supplement necessary 
to the proper functioning of certain agencies.” 8 Indeed, 
some provisions9 of bills which were not enacted could 
well have been construed as repealing all earlier legisla-
tion,10 but such provisions were not included in the bill 
that was finally enacted. More specifically, when the 
Civil Aeronautics Board brought § 1104 to the attention 
of both the House and Senate hearings of 1965, and ex-
pressed the agency interpretation that the provision was 
encompassed within Exemption 3,11 no question was

7 Note, Comments on Proposed Amendments to Section 3 of the 
Administrative Procedure Act: The Freedom of Information Bill, 
40 Notre Dame Law. 417, 453 n. 254 (1965).

8 Hearings on S. 1666 before the Subcommittee on Administrative 
Practice and Procedure of the Senate Committee on the Judiciary, 
88th Cong., 1st Sess., 6 (1963) (statement of Senator Long, Chair-
man of the Subcommittee and sponsor of § 1666, which was not 
changed, in pertinent part, in the final enactment). See also Hear-
ings on H. R. 5012 et al. before a Subcommittee of the House 
Committee on Government Operations, 89th Cong., 1st Sess., 14 
(1965) (statement of Rep. Moss, Subcommittee Chairman).

9 Id., at 3: “All laws or part of laws inconsistent with the amend-
ment made by the first section of this Act are hereby repealed.”

10 Id., at 14, 20, 53.
11 Id., at 237. See also Hearings on S. 1160 et al. before the Sub-

committee on Administrative Practice and Procedure of the Senate
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raised or challenge made to the agency view of the im-
pact of that exemption. When the House Committee on 
Government Operations focused on Exemption 3, it took 
note that there are “nearly 100 statutes or parts of stat-
utes which restrict public access to specific Government 
records. These would not be modified by the public 
records provisions of S. 1160.” H. R. Rep. No. 1497, 
89th Cong., 2d Sess., 10 (1966). (Emphasis added.)

The respondents can prevail only if the Act is to be 
read as repealing by implication all existing statutes 
“which restrict public access to specific Government rec-
ords.” Ibid. The term “specific” as there used cannot be 
read as meaning that the exemption applies only to doc-
uments specified, i. e., by naming them precisely or by 
describing the category in which they fall. To require 
this interpretation would be to ask of Congress a virtu-
ally impossible task. Such a construction would also im-
ply that Congress had undertaken to reassess every dele-
gation of authority to withhold information which it had 
made before the passage of this legislation—a task which 
the legislative history shows it clearly did not undertake.

Earlier this Term, Mr . Justi ce  Brennan , speaking for 
the Court in the Regional Rail Reorganization Act Cases, 
supra, noted that “repeals by implication are disfavored,”

Committee on the Judiciary, 89th Cong., 1st Sess., 366 (1965). The 
statute’s predecessor (49 U. S. C. § 674) also was specifically listed on 
an exhibit of “exempt statutes” submitted during the 1958 Hearing on 
S. 921 before the Subcommittee on Constitutional Rights of the 
Senate Committee on the Judiciary, 85th Cong., 2d Sess., pt. 2, pp. 
985-987, 997. Subsequent lists—specifically not claiming to be ex-
haustive—include similar statutes. See House Committee on Gov-
ernment Operations, Federal Statutes on the Availability of Informa-
tion, 86th Cong., 2d Sess., 213, 209 (Comm. Print Mar. 1960), listing 
26 U. S. C. §6104 (a) and 15 U. S. C. §78x(b). See generally 
K. Davis, Administrative Law Treatise § 3A.18 (1970 Supp.).
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419 U. S., at 133, and that, when courts are confronted 
with statutes “ ‘capable of co-existence, it is the duty of 
the courts, absent a clearly expressed congressional in-
tention to the contrary, to regard each as effective.’ ” 
Id., at 133-134, quoting Morton v. Mancari, 417 U. S. 
535, 551 (1974). As we have noted, here, as in the 
Regional Rail Reorganization Act Cases, supra, there is 
“clear evidence that Congress was aware of the necessity 
to deal expressly with inconsistent laws,” 419 U. S., 
at 129. To spell out repeal by implication of a multi-
tude of statutes enacted over a long period of time, each 
of which was separately weighed and considered by Con-
gress to meet an identified need, would be a more unrea-
sonable step by a court than to do so with respect to 
a single statute such as was involved in the Regional Rail 
Reorganization Act Cases, supra. Congress’ response 
was to permit the numerous laws then extant allowing 
confidentiality to stand; it is not for us to override that 
legislative choice.

The discretion vested by Congress in the FAA, in both 
its nature and scope, is broad. There is not, however, 
any inevitable inconsistency between the general congres-
sional intent to replace the broad standard of the former 
Administrative Procedure Act and its intent to preserve, 
for air transport regulation, a broad degree of discretion 
on what information is to be protected in the public 
interest in order to insure continuing access to the sources 
of sensitive information necessary to the regulation of 
air transport. Congress could not reasonably anticipate 
every situation in which the balance must tip in favor 
of nondisclosure as a means of insuring that the primary, or 
indeed sole, source of essential information would continue 
to volunteer information needed to develop and maintain 
safety standards. The public interest is served by assur-
ing a free flow of relevant information to the regulatory
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authorities from the airlines. Congress could appropri-
ately conclude that the public interest was better served 
by guaranteeing confidentiality in order to secure the 
maximum amount of information relevant to safety. 
The wisdom of the balance struck by Congress is not 
open to judicial scrutiny.

It was inescapable that some regulatory authorities be 
vested with broad, flexible discretion, the exercise of 
which was made subject to continuing scrutiny by Con-
gress. Following passage of the Act, “[g] eneral over-
sight into the administration of the Freedom of Informa-
tion Act [was] exercised by the [House] Foreign Opera-
tions and Government Information Subcommittee and 
the Senate Subcommittee on Administrative Practice and 
Procedure.” H. R. Rep. No. 92-1419, pp. 3-4 (1972). 
It is not insignificant that this overall scrutiny of the 
Act in 1972 brought no change in Exemption 3. Indeed, 
when Congress amended the Freedom of Information 
Act in 1974, it reaffirmed the continued vitality of 
this particular exemption, covering statutes vesting in 
the agencies wide authority. S. Conf. Rep. No. 93-1200, 
p. 12 (1974); H. R. Conf. Rep. No. 93-1380, p. 12 (1974).

Moreover, Congress amended the Act in 1974 to re-
quire that all agencies submit to each House, on 
an annual basis, “the number of determinations made 
by such agency not to comply with requests for records... 
and the reasons for each such determination.” 88 Stat. 
1564, 5 U. S. C. §552 (d)(1) (1970 ed., Supp. IV). 
In light of this continuing close scrutiny, we are bound 
to assume that Congress exercised an informed judg-
ment as to the needs of the FAA and that it was 
persuaded as to the necessity, or at least of the practical 
compatibility, of both statutes.

Reversed.
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Mr . Justice  Douglas  and Mr . Justice  Brennan  dis-
sent for the reasons given in Judge Fahy’s opinion for 
the Court of Appeals, 162 U. S. App. D. C. 298, 498 F. 
2d 1031 (1974).

Mr . Justice  Stewart , with whom Mr . Justice  Mar -
shall  joins, concurring in the judgment.

Exemption 3 of the Freedom of Information Act, 5 
U. S. C. § 552 (b) (3), provides for nondisclosure of “mat-
ters that are . . . specifically exempted from disclosure by 
statute.” Section 1104 of the Federal Aviation Act of 
1958, 72 Stat. 797, 49 U. S. C. § 1504, specifically pro-
vides that when “[a]ny person” objects to the public dis-
closure of certain information, “the Board or Administra-
tor shall order such information withheld from public 
disclosure when, in their judgment, a disclosure of such 
information would adversely affect the interests of such 
person and is not required in the interest of the public.” 
The Court today rules that information may be withheld 
under § 1104 by reason of Exemption 3.

Legislation of unusually broad scope often reflects 
reconciliation of conflicting values and policies. On oc-
casion, therefore, particular provisions of such legislation 
may seem at odds with its basic purpose. But when 
the statutory language is relatively clear and the legis-
lative history casts no serious doubt, the only appropriate 
judicial course is to give effect to the evident legislative 
intent.

So it is here. The Freedom of Information Act was 
enacted in order to impose objective and easily appli-
cable statutory disclosure standards in place of relatively 
amorphous standards such as the “public interest,” 
behind which the most self-serving motives for nondis-
closure of information could be concealed. EPA v. Mink, 
410 U. S. 73, 79 (1973); and see, e. g., S. Rep. No. 813,



FAA ADMINISTRATOR v. ROBERTSON 269

255 Ste wa rt , J,, concurring in judgment

89th Cong., 1st Sess., 3 (1965). But it seems equally 
clear that Congress intended to leave largely undisturbed 
existing statutes dealing with the disclosure of informa-
tion by specific agencies. See, e. g., H. R. Rep. No. 1497, 
89th Cong., 2d Sess., 10 (1966).

Simply stated, the respondents’ position is that to 
allow administrative discretion under a general “public 
interest” standard to determine whether information 
shall be disclosed to the public is inconsistent with the 
general thrust of the Freedom of Information Act. For 
this Court to accept that position, it must accept its 
inevitable corollary: that by enacting the Freedom of 
Information Act, Congress intended to repeal, by impli-
cation alone, those statutes that make disclosure a matter 
of agency discretion.1 It simply is impossible fairly to 
discern any such intention on the part of Congress. 
There is no evidence of such an intention in either the 
statutory language or the legislative history, and there are 
strong intimations to the contrary. See ante, at 263-265.

Our role is to interpret statutory language, not to re-
vise it. As matters now stand, when an agency asserts 
a right to withhold information based on a specific

XA substantial number of statutes leave disclosure of various 
documents to the discretion of an administrative officer. Examples 
are 52 Stat. 1398, as amended, 42 U. S. C. § 1306 (a), which prohibits 
disclosure of “any . . . report . . . obtained at any time by the Secre-
tary of Health, Education, and Welfare ... except as the Secretary ... 
may by regulations prescribe”; 35 U. S. C. § 122, which provides that 
information in patent applications cannot be made public by the 
Patent Office “unless necessary to carry out the provisions of any 
Act of Congress or in such special circumstances as may be deter-
mined by the Commissioner”; and 38 U. S. C. §3301, which states 
that all files, records, and other papers pertaining to any claim 
under any law administered by the Veterans’ Administration are 
not to be disclosed, except that “[t]he Administrator may release 
information . . . when in his judgment such release would serve a 
useful purpose.”
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statute of the kind described in Exemption 3, the only 
question “to be determined in a district court’s de novo 
inquiry is the factual existence of such a statute, regard-
less of how unwise, self-protective, or inadvertent the 
enactment might be.” 2 EPA n . Mink, supra, at 95 n. 
(Stewart , J., concurring).

On this basis, I concur in the judgment of the Court.

2 It should be noted, however, as the Solicitor General has pointed 
out, that under 49 U. S. C. § 1486, judicial review of an order of 
nondisclosure under 49 U. S. C. § 1104 is available in the courts of 
appeals.



U. S. V. AMERICAN BLDG. MAINT. INDUSTRIES 271

Syllabus

UNITED STATES v. AMERICAN BUILDING 
MAINTENANCE INDUSTRIES

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
CENTRAL DISTRICT OF CALIFORNIA

No. 73-1689. Argued April 22, 1975—Decided June 24, 1975

The Government brought this civil antitrust action against appellee, 
one of the largest suppliers of janitorial services in the country, 
with 56 branches serving more than 500 communities in the 
United States and Canada, and providing about 10% of such 
service sales in Southern California, contending that appellee’s 
acquisition of two Southern California janitorial service firms 
(the Benton companies), which supplied about 7% of such serv-
ices in Southern California, violated § 7 of the Clayton Act. That 
section provides that “[n]o corporation engaged in commerce 
shall acquire . . . the stock or other share capital and no corpora-
tion subject to the jurisdiction of the Federal Trade Commission 
shall acquire . . . the assets of another corporation engaged also 
in commerce, where in any fine of commerce in any section of the 
country, the effect of such acquisition may be substantially to 
lessen competition, or to tend to create a monopoly.” The Ben-
ton companies, some of whose customers engaged in interstate 
operations, performed all their services within California, locally 
recruited labor (which accounted for their major expenses) and 
locally purchased incidental equipment and supplies. The Dis-
trict Court granted appellee’s motion for summary judgment, 
holding that there had been no § 7 violation. The Government 
contends that “engaged in commerce” as used in § 7 encompasses 
corporations like the Benton companies engaged in intrastate 
activities that substantially affect interstate commerce, and that 
in any event the Benton companies’ activities were sufficiently in-
terstate to come within § 7. Held:

1. The phrase “engaged in commerce” as used in § 7 of the 
Clayton Act means engaged in the flow of interstate commerce, 
and was not intended to reach all corporations engaged in activ-
ities subject to the federal commerce power; hence, the phrase 
does not encompass corporations engaged in intrastate activities 
substantially affecting interstate commerce, and § 7 can be ap-
plicable only when both the acquiring corporation and the ac-
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quired corporation are engaged in interstate commerce. Pp. 275- 
283.

(a) The jurisdictional requirements of § 7 cannot be satis-
fied merely by showing that allegedly anticompetitive acquisitions 
and activities affect commerce. Gulf Oil Corp. n . Copp Paving 
Co., 419 U. S. 186; FTC n . Bunte Bros., 312 U. S. 349. Pp. 
276-277.

(b) The precise “in commerce” language of § 7 is not co-
extensive with the reach of power under the Commerce Clause 
and is thus not to be equated with § 1 of the Sherman Act which 
reaches the impact of intrastate conduct on interstate commerce. 
Pp. 277-279.

(c) When Congress re-enacted § 7 in 1950 with the same 
“engaged in commerce” limitation, the phrase had long since be-
come a term of art, indicating a limited assertion of federal juris-
diction, and prior to that time Congress had frequently dis-
tinguished between activities “in commerce” and broader activ-
ities “affecting commerce.” Pp. 279-281.

(d) Limiting § 7 to its plain meaning comports with the 
enforcement policies that the FTC and the Justice Department 
have consistently pursued. Pp. 281-282.

2. Since the Benton companies did not participate directly in 
the sale, purchase, or distribution of goods or services in inter-
state commerce, they were not “engaged in commerce” within 
the meaning of § 7. And neither supplying local services to cor-
porations engaged in interstate commerce nor using locally bought 
supplies manufactured outside California sufficed to satisfy § 7’s 
“in commerce” requirement. Pp. 283-286.

401 F. Supp. 1005, affirmed.

Stew art , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Mar sha ll , Pow ell , and Reh nq ui st , JJ., joined, and in 
all but Part III of which Whi te , J., joined. Whi te , J., filed a con-
curring opinion, post, p. 286. Doug la s , J., filed a dissenting opinion, 
in which Bren na n , J., joined, post, p. 286. Bla ck mu n , J., filed a 
dissenting opinion, post, p. 287.

Deputy Assistant Attorney General Wilson argued the 
cause for the United States. With him on the briefs 
were Solicitor General Bork, Assistant Attorney General 
Kauper, William L. Patton, Carl D. Lawson, and Lee I. 
Weintraub.
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Marcus Mattson argued the cause for appellee. With 
him on the brief was Anthonie M. Voogd.

Mr . Justi ce  Stewar t  delivered the opinion of the 
Court.

The Government commenced this civil antitrust action 
in the United States District Court for the Central Dis-
trict of California, contending that the appellee, Ameri-
can Building Maintenance Industries, had violated § 7 
of the Clayton Act, 38 Stat. 731, as amended, 15 U. S. C. 
§ 18, by acquiring the stock of J. E. Benton Management 
Corp., and by merging Benton Maintenance Co. into one 
of the appellee’s wholly owned subsidiaries. Following 
discovery proceedings and the submission of memoranda 
and affidavits by both parties, the District Court granted 
the appellee’s motion for summary judgment, holding 
that there had been no violation of § 7 of the Clayton 
Act. The Government brought an appeal to this Court, 
and we noted probable jurisdiction. 419 U. S. 1104.1

I
The appellee, American Building Maintenance Indus-

tries, is one of the largest suppliers of janitorial services 
in the country, with 56 branches serving more than 500 
communities in the United States and Canada. It is 
also the single largest supplier of janitorial services in 
southern California (the area comprising Los Angeles, 
Orange, San Bernardino, Riverside, Santa Barbara, and 
Ventura Counties), providing approximately 10% of 
the sales of such services in that area.

1 The Government appealed directly to this Court pursuant to § 2 
of the Expediting Act, 32 Stat. 823, as amended, 15 U. S. C. §29. 
The Government’s notice of appeal was filed on February 7, 1974, 
before the effective date of the recent amendments to the Act. See 
Antitrust Procedures and Penalties Act, Pub. L. 93-528, § 7, 88 
Stat. 1710.
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Both of the acquired companies, J. E. Benton Man-
agement Corp, and Benton Maintenance Co., also sup-
plied janitorial services in Southern California.2 To-
gether their sales constituted approximately 7% of the 
total janitorial sales in that area. Although both Ben-
ton companies serviced customers engaged in interstate 
operations, all of their janitorial and maintenance con-
tracts with those customers were performed entirely 
within California. Neither of the Benton companies ad-
vertised nationally, and their use of interstate communi-
cations facilities to conduct business was negligible.3

The major expense of providing janitorial services is 
the cost of the labor necessary to perform the work. The 
Benton companies recruited the unskilled workers needed 
to supply janitorial services entirely from the local labor 
market in Southern California. The incidental equip-
ment and supplies utilized in providing those janitorial 
services, except in concededly insignificant amounts, were 
purchased from local distributors.4

2 At the time of the acquisition and merger, Jess E. Benton, Jr., 
owned all the stock of J. E. Benton Management Corp., and 85% 
of the stock of Benton Maintenance Co. In addition to supplying 
janitorial services, Benton Management conducted some real estate 
business and provided building management services entirely within 
the Southern California area. Benton Maintenance was engaged 
exclusively in providing janitorial services. The Government has 
made no claim that the nonjanitorial activities of Benton Manage-
ment Corp, have any bearing on the issues presented by this case.

3 The District Court found that the Benton companies made 
only 10 out-of-state telephone calls related to business activities 
during the 18-month period prior to the challenged acquisition and 
merger. The charges for those calls were $19.78. During the same 
period the Benton companies sent or received only some 200 inter-
state letters, a number of which were either directed to or received 
from governmental agencies such as the Internal Revenue Service.

4 Although many of the janitorial supplies were manufactured out-
side of California, the District Court found that Benton’s direct 
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It is unquestioned that the appellee, American Build-
ing Maintenance Industries, was and is actively engaged 
in interstate commerce. But on the basis of the above 
facts the District Court concluded that at the time of the 
challenged acquisition and merger neither Benton Man-
agement Corp, nor Benton Maintenance Co. was “en-
gaged in commerce” within the meaning of § 7 of the 
Clayton Act. Accordingly, the District Court held that 
there had been no violation of that law.

The Government’s appeal raises two questions: First, 
does the phrase “engaged in commerce” as used in § 7 
of the Clayton Act encompass corporations engaged in 
intrastate activities that substantially affect interstate 
commerce? Second, if the language of § 7 requires proof 
of actual engagement in the flow of interstate commerce, 
were the Benton companies’ activities sufficient to sat-
isfy that standard?

II
Section 7 of the Clayton Act, 15 U. S. C. § 18, provides 

in pertinent part:
“No corporation engaged in commerce shall ac-

quire, directly or indirectly, the whole or any part 
'of the stock or other share capital and no corpora-
tion subject to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or any part of 
the assets of another corporation engaged also in 
commerce, where in any line of .commerce in any 
section of the country, the effect of such acquisition 
may be substantially to lessen competition, or to 
tend to create a monopoly.”

Under the explicit reach of § 7, therefore, not only must 
the acquiring corporation be “engaged in commerce,” but 

interstate purchases for the 16-month period prior to the challenged 
acquisition and merger amounted to a total of less than $140.
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the corporation or corporations whose stock or assets are 
acquired must be “engaged also in commerce.” 5

The distinct “in commerce” language of § 7, the Court 
observed earlier this Term, “appears to denote only per-
sons or activities within the flow of interstate com-
merce—the practical, economic continuity in the genera-
tion of goods and services for interstate markets and their 
transport and distribution to the consumer. If this is 
so, the jurisdictional requirements of [§ 7] cannot be 
satisfied merely by showing that allegedly anticompeti-
tive acquisitions and activities affect commerce.” Gulf 
Oil Corp. v. Copp Paving Co., 419 U. S. 18fi, 195. But 
even more unambiguous support for this construction 
of the narrow “in commerce” language enacted by Con-
gress in § 7 of the Clayton Act is to be found in an 
earlier decision of this Court, FTC v. Bunte Bros., 312 
U. S. 349.

In Bunte Bros, the Court was required to determine 
the scope of § 5 of the Federal Trade Commission Act, 
38 Stat. 719, as amended, 15 U. S. C. § 45, which author-
ized the Commission to proceed only against “unfair 
methods of competition in commerce.” The Court 
squarely held that the Commission’s § 5 jurisdiction was 
limited to unfair methods of competition occurring in 
the flow of interstate commerce. The contention that 
“in commerce” should be read as if it meant “affecting 
interstate commerce” was emphatically rejected: “The 
construction of § 5 urged by the Commission would thus 
give a federal agency pervasive control over myriads of 
local businesses in matters heretofore traditionally left to 
local custom or local law. . . . An inroad upon local

5 “Commerce,” as defined by § 1 of the Clayton Act, 15 U. S. C. 
§ 12, means “trade or commerce among the several States and with 
foreign nations . . . .” The phrase “engaged in commerce” is not 
defined by the Act.
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conditions and local standards of such far-reaching im-
port as is involved here, ought to await a clearer man-
date from Congress.” 312 U. S., at 354-355.6

The phrase “in commerce” does not, of course, neces-
sarily have a uniform meaning whenever used by Con-
gress. See, e. g., Kirschbaum Co. v. Walling, 316 U. S. 
517, 520-521. But the Bunte Bros, construction of § 5 
of the Federal Trade Commission Act is particularly 
relevant to a proper interpretation of the “in commerce” 
language in § 7 of the Clayton Act since both sections 
were enacted by the 63d Congress, and both were de-
signed to deal with closely related aspects of the same 
problem—the protection of free and fair competition in 
the Nation’s marketplaces. See FTC v. Raladam Co., 
283 U. S. 643, 647-648.

The Government argues, however, that despite its 
basic identity to § 5 of the Federal Trade Commission 
Act, the phrase “engaged in commerce” in § 7 of the 
Clayton Act should be interpreted to mean engaged in 
any activity that is subject to the constitutional power 
of Congress over interstate commerce. The legislative 
history of the Clayton Act, the Government contends, 
demonstrates that the “in commerce” language of § 7 was 
intended to be coextensive with the reach of congressional 
power under the Commerce Clause. Moreover, the argu-
ment continues, § 7 was designed to supplement the 

6 Congress recently acted to provide such a “clearer mandate,” 
amending the Federal Trade Commission Act by replacing the phrase 
“in commerce” with “in or affecting commerce” in §§ 5, 6, and 12 
of the Act. Magnuson-Moss Warranty—Federal Trade Commission 
Improvement Act, §201, 88 Stat. 2193, 15 U. S. C. §45 (1970 ed., 
Supp. IV). The amendments were specifically designed to expand 
the Commission’s jurisdiction beyond the limits defined by Bunte 
Bros, and to make it coextensive with the constitutional power of 
Congress under the Commerce Clause. See H. R. Rep. No. 93-1107, 
pp. 29-31 (1974).



278 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

Sherman Act and to arrest the creation of trusts or 
monopolies in their incipiency, United States n . E. I. 
du Pont de Nemours & Co., 353 U. S. 586, 589, and it 
would be anomalous, in light of this history and purpose, 
to hold that the Clayton Act’s jurisdictional scope is 
more restricted than that of the Sherman Act.

It is certainly true that the Court has held that in the 
Sherman Act, “Congress wanted to go to the utmost ex-
tent of its Constitutional power in restraining trust and 
monopoly agreements . . . .” United States n . South- 
Eastern Underwriters Assn., 322 U. S. 533, 558. Accord-
ingly, the Sherman Act has been applied to local activ-
ities which, although not themselves within the flow of 
interstate commerce, substantially affect interstate com-
merce. See, e. g., Mandeville Island Farms, Inc. n . Amer-
ican Crystal Sugar Co., 334 U. S. 219; United States n . 
Employing Plasterers Assn., 347 U. S. 186. But the 
Government’s argument that § 7 should likewise be read 
to reach intrastate corporations affecting interstate com-
merce is not persuasive.

Unlike § 7, with its precise “in commerce” language, 
§ 1 of the Sherman Act, 26 Stat. 209, as amended, 15 
U. S. C. § 1, prohibits every contract, combination, or 
conspiracy “in restraint of trade or commerce among the 
several States . . . .” “The jurisdictional reach of § 1 
thus is keyed directly to effects on interstate markets and 
the interstate flow of goods.” Gulf Oil Corp. v. Copp 
Paving Co., 419 U. S., at 194. No similar concern for the 
impact of intrastate conduct on interstate commerce is 
evident in § 7’s “engaged in commerce” requirements.

The Government’s contention that it would be anoma-
lous for Congress to have strengthened the antitrust laws 
by curing perceived deficiencies in the Sherman Act and 
at the same time to have limited the jurisdictional scope 
of those remedial provisions founders also on the express
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language of § 7. Thus, although the Sherman Act pro-
scribes every contract, combination, or conspiracy in re-
straint of trade or commerce, whether entered into by a 
natural person, partnership, corporation, or other form 
of business organization, § 7 of the Clayton Act is explic-
itly limited to corporate acquisitions. Yet it surely could 
not be seriously argued that this “anomaly” must be 
ignored, and § 7 extended to reach an allegedly anticom-
petitive acquisition of partnership assets.7 There is no 
more justification for concluding that the equally explicit 
“in commerce” limitation on § 7’s reach should be 
disregarded.

More importantly, whether or not Congress in enact-
ing the Clayton Act in 1914 intended to exercise fully its 
power to regulate commerce, and whatever the under-
standing of the 63d Congress may have been as to the 
extent of its Commerce Clause power, the fact is that 

7 The Federal Trade Commission has held that such acquisitions 
may be challenged under § 5 of the Federal Trade Commission Act, 
which forbids unfair methods of competition on the part of persons 
and partnerships, as well as corporations. Beatrice Foods Co., 67 
F. T. C. 473, 724r-727. It is, of course, well established that the 
Commission has broad power to apply § 5 to reach transactions 
which violate the standards of the Clayton Act, although technically 
not subject to the Act’s prohibitions. See, e. g., FTC v. Brown Shoe 
Co., 384 U. S. 316, 320-321; cf. FTC v. Sperry & Hutchinson Co., 
405 U. S. 233. We have no occasion in the case now before us to 
decide whether application of § 5 to assets acquisitions by or from 
noncorporate business entities constitutes an appropriate exercise of 
that power; nor need we consider whether the acquisition of the 
stock or assets of an intrastate corporation that affected interstate 
commerce could be challenged by the Commission under the recent 
jurisdictional amendments to § 5. See n. 6, supra. See generally 
Oppenheim, Guides to Harmonizing Section 5 of the Federal Trade 
Commission Act with the Sherman and Clayton Acts, 59 Mich. L. 
Rev. 821; Reeves, Toward a Coherent Antitrust Policy: The Role 
of Section 5 of the Federal Trade Commission Act in Price Dis-
crimination Regulation, 16 B. C. Ind. & Com. L. Rev. 151, 167-171.
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when § 7 was re-enacted in 1950, the phrase “engaged in 
commerce” had long since become a term of art, indicat-
ing a limited assertion of federal jurisdiction. In Schech-
ter Corp. v. United States, 295 U. S. 495, for example, 
the Court had drawn a sharp distinction between activi-
ties in the flow of interstate commerce and intrastate 
activities that affect interstate commerce. Id., at 542- 
544. Similarly, the Court’s opinion in NLRB v. Jones 
<& Laughlin Steel Corp., 301 U. S. 1, two years later, had 
emphasized that congressional authority to regulate 
commerce was not limited to activities actually “in 
commerce,” but extended as well to conduct that sub-
stantially affected interstate commerce. And the Bunte 
Bros, decision in 1941 had stressed the distinction be-
tween unfair methods of competition “in commerce” and 
those that “affected commerce,” in limiting the scope of 
the Commission’s authority under the “in commerce” 
language of § 5 of the Federal Trade Commission Act.

Congress, as well, in the years prior to 1950 had repeat-
edly acknowledged its recognition of the distinction be-
tween legislation limited to activities “in commerce,” and 
an assertion of its full Commerce Clause power so as to 
cover all activity substantially affecting interstate com-
merce. Section 10 (a) of the National Labor Relations 
Act, 49 Stat. 453, as amended, 29 U. S. C. § 160 (a), for 
example, empowered the National Labor Relations Board 
to prevent any person from engaging in an unfair labor 
practice “affecting commerce.” Section 2 (7) of the Act, 
49 Stat. 450, as amended, 29 U. S. C. § 152 (7), in turn, 
defined “affecting commerce” to mean “in commerce, or 
burdening or obstructing commerce or the free flow of 
commerce . . . .” Similarly, the Bituminous Coal Act of 
1937, c. 127, 50 Stat. 72, providing for the fixing of prices 
for bituminous coal, the proscription of unfair trade prac-
tices, and the establishment of marketing procedures,
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applied to sales and transactions “in or directly affecting 
interstate commerce in bituminous coal.” 50 Stat. 76.

In marked contrast to the broad “affecting commerce” 
jurisdictional language utilized in those statutes, how-
ever, Congress retained the narrower “in commerce” for-
mulation when it amended and re-enacted § 7 of the 
Clayton Act in 1950. The 1950 amendments were 
designed in large part to “plug the loophole” that existed 
in § 7 as initially enacted in 1914, by expanding its cover-
age to include acquisitions of assets, as well as acquisi-
tions of stock. In addition, other language in § 7 was 
amended to make plain the full reach of the section’s 
prohibitions. See Brown Shoe Co. v. United States, 370 
U. S. 294, 311-323. Yet, despite the sweeping changes 
made to effectuate those purposes, and despite decisions 
of this Court, such as Bunte Bros., that had limited the 
reach of the phrase “in commerce” in similar regulatory 
legislation, Congress preserved the requirement that both 
the acquiring and the acquired companies be “engaged in 
commerce.”

This congressional action cannot be disregarded, as the 
Government would have it, as simply a result of congres-
sional inattention, for Congress was fully aware in enact-
ing the 1950 amendments that both the original and the 
newly amended versions of § 7 were limited to corpora-
tions “engaged in commerce.” See, e. g., H. R. Rep. 
No. 1191, 81st Cong., 1st Sess., 5-6. Rather, the decision 
to re-enact § 7 with the same “in commerce” limitation 
can be rationally explained only in terms of a legislative 
intent, at least in 1950, not to apply the rather drastic 
prohibitions of § 7 of the Clayton Act to the full range 
of corporations potentially subject to the commerce 
power.

Finally, the Government’s contention that a limitation 
of the scope of § 7 to its plain meaning would undermine 
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the section’s remedial purpose is belied by the past en-
forcement policy of the Federal Trade Commission and 
the Department of Justice—the two governmental agen-
cies charged with enforcing the section’s prohibitions. 
Clayton Act §§ 11, 15, 15 U. S. C. §§21 (a), 25. The 
Federal Trade Commission has repeatedly held that § 7 
applies only to an acquisition in which both the acquired 
and the acquiring companies are engaged directly in 
interstate commerce. E. g., Foremost Dairies, Inc., 60 
F. T. C. 944, 1068-1069; Beatrice Foods Co., 67 F. T. C. 
473, 730-731; Mississippi River Fuel Corp., 75 F. T. C. 
813, 918. And while the Government explains that it 
has never taken a formal position that § 7 does not apply 
to intrastate firms affecting interstate commerce, it does 
concede that previous § 7 cases brought by the Depart-
ment of Justice have invariably involved firms clearly 
engaged in the flow of interstate commerce.8 In light of 
this consistent enforcement practice, it is difficult to 
credit the argument that § 7’s remedial purpose would 
be frustrated by construing literally § 7’s twice-enacted 
“in commerce” requirement.

8 Despite this concession, the Government somewhat inconsistently 
argues that the present case does not in fact involve a substantial 
departure from the previous § 7 enforcement pattern. In the past, 
the Government asserts, the United States has challenged acquisitions 
of “essentially local businesses that affected interstate commerce.” 
United States v. Von’s Grocery Co., 384 U. S. 270, is cited as an 
example of such a challenge. But the District Court in that case 
expressly found that both of the merging grocery chains directly 
participated in the flow of interstate commerce because each pur-
chased more than 51% of its supplies from outside of California. 
See 233 F. Supp. 976, 978. And in United States v. County Na-
tional Bank, 339 F. Supp. 85, the only other case cited by the 
Government to support its contention that the case now before us 
does not involve a departure from previous enforcement policy, the 
sole question was quite different from that here in issue—whether 
the “Bennington area” was a “section of the country” within the 
meaning of § 7 of the Clayton Act.
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In sum, neither the legislative history nor the remedial 
purpose of § 7 of the Clayton Act, as amended and re-
enacted in 1950, supports an expansion of the scope of 
§ 7 beyond that defined by its express language. Accord-
ingly, we hold that the phrase “engaged in commerce” 
as used in § 7 of the Clayton Act means engaged in the 
flow of interstate commerce, and was not intended to 
reach all corporations engaged in activities subject to the 
federal commerce power.

Ill
The Government alternatively argues that even if § 7 

applies only to corporations engaged in the flow of inter-
state commerce, the Benton companies’ activities at the 
time of the acquisition and merger placed them in that 
flow. To support this contention the Government relies 
primarily on the fact that the Benton companies per-
formed a substantial portion of their janitorial services 
for enterprises which were themselves clearly engaged 
in selling products in interstate and international mar-
kets and in providing interstate communication facilities.9 
But simply supplying localized services to a corporation 
engaged in interstate commerce does not satisfy the 
“in commerce” requirement of § 7.

To be engaged “in commerce” within the meaning of 
§ 7, a corporation must itself be directly engaged in the 
production, distribution, or acquisition of goods or serv-
ices in interstate commerce. See Gulf Oil Corp. v. Copp 
Paving Co., 419 U. S., at 195. At the time of the 
acquisition and merger, however, the Benton companies 
were completely insulated from any direct participation 

9 The Benton companies derived 80% to 90% of their revenues 
from performance of janitorial service contracts for the Los Angeles 
facilities of interstate and international corporations such as Mobil 
Oil Corp., Rockwell International Corp., Teledyne, Inc., and Pacific 
Telephone & Telegraph Co.
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in interstate markets or the interstate flow of goods or 
services. The firms’ activities were limited to providing 
janitorial services within Southern California to corpora-
tions that made wholly independent pricing decisions 
concerning their own products. Consequently, whether 
or not their effect on interstate commerce was sufficiently 
substantial to come within the ambit of the constitutional 
power of Congress under the Commerce Clause, in pro-
viding janitorial services the Benton companies were not 
themselves “engaged in commerce” within the meaning 
of § 7. Cf. Mandeville Island Farms, Inc. n . American 
Crystal Sugar Co., 334 U. S., at 227-235.10

10 The Government notes that this Court has held that mainte-
nance workers servicing buildings in which goods are produced for 
interstate markets are covered by Fair Labor Standards Act pro-
visions applicable to employees engaged in the production of goods 
for commerce. See, e. g., Kirschbaum Co. v. Walling, 316 U. S. 517; 
Martino v. Michigan Window Cleaning Co., 327 U. S. 173. In 
Kirschbaum the Court reasoned: “Without light and heat and power 
the tenants could not engage, as they do, in the production of goods 
for interstate commerce. The maintenance of a safe, habitable 
building is indispensable to that activity.” 316 U. S., at 524. Simi-
larly, the Government argues, in the present case the Benton jani-
torial services were so essential to the interstate operations of their 
customers that they, too, should be considered part of the flow of 
commerce.

The Fair Labor Standards Act, however, is not confined, as is § 7 
of the Clayton Act, to activities that are actually “in commerce.” 
At the time of the decisions relied upon by the Government, the Act 
provided that “an employee shall be deemed to have been engaged 
in the production of goods [for interstate commerce] if such em-
ployee was employed in producing, manufacturing, mining, handling, 
transporting, or in any other manner working on such goods, or in 
any process or occupation necessary to the production thereof . . . .” 
Fair Labor Standards Act of 1938, § 3 (j), 52 Stat. 1061, as amended, 
29 U. S. C. §203 (j) (1946 ed.) (emphasis added). Congress thus 
expressly intended to reach not only those employees who directly 
participated in the production of goods for interstate markets, but 
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Similarly, although the Benton companies used jani-
torial equipment and supplies manufactured in large 
part outside of California, they did not purchase them 
directly from suppliers located in other States. Cf. Fore-
most Dairies, Inc., 60 F. T. C., at 1068-1069. Rather, 
those products were purchased in intrastate transactions 
from local distributors. Once again, therefore, the Ben-
ton companies were separated from direct participation 
in interstate commerce by the pricing and other market-
ing decisions of independent intermediaries. By the 
time the Benton companies purchased their janitorial 
supplies, the flow of commerce had ceased. See Schech-
ter Corp. v. United States, 295 U. S., at 542-543.11

In short, since the Benton companies did not partici-
pate directly in the sale, purchase, or distribution of 
goods or services in interstate commerce, they were not 
“engaged in commerce” within the meaning of § 7 of the 
Clayton Act.12 The District Court, therefore, properly 

also those employees outside the flow of commerce but nonetheless 
necessary to it. Although Congress in 1950 could constitutionally 
have extended § 7 of the Clayton Act to reach comparable activity, 
it chose not to do so. See supra, at 279-281.

11 The Government does not suggest that the purchase of janitorial 
equipment and supplies from local distributors placed the Benton 
companies in the flow of commerce, although it does argue that 
because of those purchases the firms had a substantial effect on 
interstate commerce—an issue not relevant in light of our construc-
tion of the reach of § 7 of the Clayton Act.

12 The Government contends that the sale of janitorial services 
“necessarily” involves interstate communications, solicitations, and 
negotiations, and that such interstate activity should be viewed as 
part of the flow of interstate commerce. The merits of that argu-
ment need not be considered, however, since the record before the 
District Court does not support a finding that any of the Benton 
janitorial service contracts were obtained through interstate solicita-
tion or negotiation.
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concluded that the acquisition and merger in this case 
were not within the coverage of § 7 of the Clayton Act.

The judgment of the District Court is affirmed.
It is so ordered.

Mr . Justi ce  White , concurring.
I concur in the judgment and in Parts I and II of the 

Court’s opinion. I do not join Part III, for I doubt 
that the interposition of a California wholesaler or dis-
tributor between the Benton companies and out-of-state 
manufacturers of janitorial supplies necessarily requires 
that the Benton companies be found not to be “in com-
merce” merely because they buy directly from out-of- 
state suppliers only a negligible amount of their sup-
plies. For the purposes of § 7 of the Clayton Act, a 
remedial statute, the regular movement of goods from 
out-of-state manufacturer to local wholesaler and then 
to retailer or institutional consumer is at least arguably 
sufficient to place the latter in the stream of commerce, 
particularly where it appears that when the complaint 
was filed, cf. United States v. Penn-Olin Co., 378 U. S. 
158, 168 (1964), the “local” distributor from which sup-
plies were being purchased was a wholly owned subsidi-
ary of the acquiring company, a national concern ad-
mittedly in commerce. In this case, however, the 
United States makes no such contention and appellee’s 
motion for summary judgment was not opposed by the 
Government on that theory. It is therefore inappropri-
ate to address the issue at this time; and on this record, 
I concur in the judgment that the Benton companies 
were not in commerce.

Mr . Just ice  Douglas , with whom Mr . Justic e  
Brennan  joins, dissenting.

For the reasons set forth in my dissenting opinion in 
Gulj OU Corp. n . Copp Paving Co., 419 U. S. 186, 204—
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207 (1974), decided earlier this Term, I cannot agree 
that the “in commerce” language of § 7 of the Clayton 
Act, 38 Stat. 731, as amended, 15 U. S. C. § 18, was 
intended to give that statute-a narrower jurisdictional 
reach than the “affecting commef’ce” standard which we 
have read into the Sherman Act, 26 Stat. 209, as amended, 
15 U. S. C. § 1 et seq. On the record in this case, it 
is beyond question that the activities of the acquired 
firms have a substantial effect on interstate commerce. 
I would therefore reverse the summary judgment granted 
below and remand for further proceedings in the District 
Court.

Mr . Justi ce  Blackmun , dissenting.
I believe that the scope of the Clayton Act should 

be held to extend to acquisitions and sales having a sub-
stantial effect on interstate commerce. I therefore dis-
sent. For me, the reach of § 7 of the Clayton Act, 38 
Stat. 731, as amended, 15 U. S. C. § 18, is as broad as 
that of the Sherman Act, and should not be given the 
narrow construction we properly have given, just this 
Term, to the Robinson-Patman Act. Gulf Oil Corp. v. 
Copp Paving Co., 419 U. S. 186 (1974).

For more than a quarter of a century the Court has 
held that the Sherman Act should be construed broadly 
to reach the full extent of the commerce power, and to 
proscribe those restraints that substantially affect inter-
state commerce. See, e. g., Mandeville Island Farms, 
Inc. n . American Crystal Sugar Co., 334 U. S. 219, 234 
(1948); United States v. South-Eastern Underwriters 
Assn., 322 U. S. 533, 558 (1944). The Clayton Act was 
enacted to supplement the Sherman Act, and to “arrest 
in its incipiency” any restraint or substantial lessening 
of competition. United States v. E. I. du Pont de 
Nemours de Co., 353 U. S. 586, 589 (1957). To ascribe 
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to Congress the intent to exercise less than its full com-
merce power in the Clayton Act, which has as its pur-
pose the supplementation of the protections afforded by 
the Sherman Act, is both highly anomalous and, it seems 
to me, unwarranted. Section 7 should not be limited, 
as the Court limits it today, to corporations engaged in 
interstate commerce, but should be held to include those 
intrastate activities substantially affecting interstate 
commerce.
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ABERDEEN & ROCKFISH RAILROAD CO. et  al . v . 
STUDENTS CHALLENGING REGULATORY

AGENCY PROCEDURES (SCRAP) et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA

No. 73-1966. Argued March 26, 1975—Decided June 24, 1975*

In December 1971, the Nation’s railroads, citing sharply increasing 
costs and decreasing or negative profits, collectively proposed to 
file tariffs increasing their freight rates by a temporary surcharge 
across the board. The Interstate Commerce Commission (ICC), 
in the ensuing general revenue proceeding, finding that the rail-
roads had a critical and immediate need for revenue, declined to 
exercise its power to suspend proposed rate increases, and the sur-
charge became effective in February 1972. The railroads shortly 
filed for larger, selective rate increases, but in April 1972 the ICC 
suspended the effectiveness of these increases pending its investi-
gation of their lawfulness, the ICC the previous month having 
served a brief draft environmental impact statement on all parties 
to the investigation, discussing the environmental consequences 
of rate increases with respect to recyclables in general terms and 
concluding that there was no basis yet to believe that the environ-
ment would be substantially affected thereby. Thereafter, appellee 
SCRAP and other environmental groups filed suit alleging that 
the ICC had decided not to suspend the surcharge pending its 
investigation—which decision would have a substantial effect on 
the environment—without preparing an environmental impact 
statement or considering environmental issues as required by the 
National Environmental Policy Act (NEPA); that the pre-exist-
ing rate structure discriminated against recyclables and in favor 
of virgin materials; and that the surcharge exacerbated this 
situation with the unfortunate consequence to the environment 
that use of recyclable materials would be inhibited and use of 
virgin materials encouraged. A three-judge District Court was 
convened under 28 U. S. C. § 2325 (now repealed), which required 
that an injunction restraining the enforcement, operation, or 

*Together with No. 73-1971, United States et al. v. Students 
Challenging Regulatory Agency Procedures (SCRAP) et al., also 
on appeal from the same court.
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execution of an ICC order would not be granted unless the appli-
cation therefor was heard and determined by a three-judge court, 
and relief was granted. On direct appeal, this Court reversed in 
United States v, SCRAP, 412 U. S. 669 (SCRAP I), holding that 
§ 15 (7) of the Interstate Commerce Act lodges in the ICC 
exclusive power to suspend rate increases pending final determina-
tion of their lawfulness. Meanwhile, in October 1972, after an 
oral hearing, the ICC issued a final report declining to declare 
the selective rate increases rmlawful, terminating the previously 
entered suspension order, canceling the surcharge that had been 
subsumed in the selective increases, and ordering a ceiling on 
rate increases with respect to some but not all recyclables. The 
report stated that having given extensive consideration to environ-
mental factors, the ICC would not file a separate, formal impact 
statement under the NEPA, and pointed out that the ICC had 
begun a separate investigation into the entire rate structure 
focusing on whether it interfered with the Government’s environ-
mental program. However, in November 1972, the ICC reopened 
its investigation into the lawfulness of selective rate increases to 
reconsider the environmental effects of the new rates on recy-
clables, such rates being suspended for an additional period with 
the railroads’ consent. In March 1973 the ICC served an ex-
panded draft impact statement, and in May 1973 issued a final 
impact statement, concluding that its order of October 1972 had 
been correct, and finally terminating its investigation without 
declaring any of the proposed rates unlawful except as previously 
provided in the October 1972 order. In May 1973, shortly before 
the increased rates on recyclables were to become effective, ap-
pellees SCRAP and Environmental Defense Fund (EDF) filed a 
motion for a preliminary injunction to restrain the implementation 
of increased rates on recyclables, and the three-judge court granted 
the motion. The railroads and the ICC appealed, and in June 
1973, The  Chi ef  Just ice  stayed the order on the railroads’ mo-
tion, and the full Court declined to vacate the stay, 413 U. S. 
917, with the result that the increased rates on recyclables went 
into, and remain in, effect. In November 1973 this Court vacated 
the preliminary injunction and remanded the cases for reconsider-
ation, 414 U. S. 1035. Meanwhile, appellees had filed motions 
for summary judgment in the three-judge court. Finding that 
the ICC had failed to comply with the NEPA, in that, inter alia, 
it failed to hold an oral hearing before adopting the final impact 
statement, having previously held such a hearing (presumptively
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an “existing agency review process”) before issuing its October 
1972 order, and should have started over again after it decided 
to issue a final impact statement, that court set aside the ICC 
order terminating the general revenue proceeding without declar-
ing the rate increases unlawful, and ordered the ICC to reopen 
the proceeding, prepare a new impact statement under the NEPA, 
hold hearings, and reconsider, in light of the new statement, its 
determination to declare the rate increases on recyclables lawful. 
The railroads appealed, claiming that the District Court had no 
jurisdiction over the case, and that the ICC had, in any event, 
fully complied with the NEPA, and the ICC and the United States 
appealed, claiming only that the ICC had so complied with the 
NEPA. Held:

1. This Court has jurisdiction over the appeals under 28 U. S. C. 
§ 1253, which gives this Court jurisdiction to determine appeals 
from “an order granting or denying . . . an . . . injunction in any 
civil action ... required ... to be heard and determined” by a three- 
judge district court, since the District Court’s order, which not 
only declared that the ICC had failed to comply with the NEPA 
but also directed the ICC to perform certain acts, was an “in-
junction” within the meaning of § 1253, and since, moreover, such 
order restrained “the enforcement, operation or execution” of the 
ICC order within the meaning of 28 U. S. C. § 2325, and hence 
could have been issued only by a three-judge court. Pp. 306-309.

2. The District Court had jurisdiction to review the ICC’s 
decision not to declare the increased rates unlawful, notwithstand-
ing such decision was made in a general revenue proceeding. 
Pp. 310-319.

(a) There is no merit to the railroads’ argument that the 
ICC’s decision is just as much an interim decision as a decision 
not to suspend a particular rate pending investigation, and hence 
is unreviewable under SCRAP I, supra. Since the District Court 
did not enjoin collection of the rates so as to come within the 
rule barring courts from entering disruptive injunctions against 
collection of rates not finally declared unlawful by the ICC, the 
rule of SCRAP I is not applicable even if what the railroads say 
is true. P. 317.

(b) Nor is there any merit to the railroads’ argument (1) 
that, treating the District Court’s decision as a review of whether 
the record supported the ICC’s decision not to suspend the rates 
as to recyclables, the District Court reviewed an issue not yet 
decided finally by the ICC in violation of the principles of finality 
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and exhaustion of remedies, and (2) that the District Court’s 
conclusion that the rule against review of general revenue proceed-
ings does not apply to NEPA cases is contrary to the decision in 
SCRAP I that the NEPA does not change pre-existing jurisdic-
tional rules. Here the issue as to whether the ICC had adequately 
considered under the NEPA environmental factors in the general 
revenue proceeding, had already been finally decided by the ICC 
and the relief sought from and granted by the District Court 
could not have been obtained from the ICC in a subsequent 
proceeding under § 13 of the Interstate Commerce Act. While 
the interim nature of a general revenue proceeding may be rele-
vant to the extent of the consideration of environmental factors 
required, its nature does not prevent review of the question, 
finally decided by the ICC, whether the environmental impact 
statement prepared for that proceeding is adequate. When agency 
consideration of environmental factors in connection with major 
“federal action” is complete, notions of finality and exhaustion do 
not bar judicial review of the adequacy of such consideration, 
even though other aspects of the rate increase are not ripe for 
review. Pp. 317-319.

3. The District Court erred in deciding that the oral hearing 
that the ICC held prior to its October 1972 order was an “exist-
ing agency review process” during which a final environmental 
impact statement should have been available. The NEPA pro-
vides that a formal impact statement “shall accompany the pro-
posal through the existing agency review processes,” and hence 
does not affect the time when the “statement” must be prepared, 
but simply provides what must be done with the “statement” 
once it is prepared. Under this provision the time at which the 
agency must prepare the final “statement” is the time at which 
it makes a recommendation or report on a proposal for federal 
action. Here, until the October 1972 report, the ICC had made 
no proposal, and hence the earliest time at which the statute 
required a statement was the time of the October 1972 report— 
some time after the oral hearing. Pp. 319-321.

4. The District Court also erred in deciding that the ICC should 
have “started over again” after it decided to propose a formal 
impact statement, even assuming that the ICC erred in failing to 
prepare a separate impact statement to accompany its October 
1972 report or that the consideration given to environmental 
factors in that report was inadequate. To the extent that such 
decision is based on the court’s belief that the March 1973 draft
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impact statement had to be considered at a hearing, it is incorrect, 
since it appears that the consultation with environmentally expert 
agencies required by the NEPA occurred from the outset, that 
environmental issues pervaded the hearings held, and that all draft 
impact statements were circulated before the hearings, thus indi-
cating that procedurally the NEPA was thoroughly complied 
with to the time of the October 1972 report. And to the extent 
that such decision is based on the court’s belief that the ICC 
did not in good faith reconsider its October 1972 order in light 
of the impact statement, it is without support in the record, 
since the ICC (as it in fact proceeded to do) was in as good a 
position to correct a statutory error by integrating environmental 
factors into its reopened investigation and into its May 1973 
decision, as it would have been if the October 1972 report had 
never been written. Pp. 321-322.

5. The District Court further erred in concluding that the final 
environmental impact statement was deficient. Pp. 322-328.

(a) As in most general revenue proceedings, the “action” 
taken by the ICC was in response to the railroads’ claim of a 
financial crisis, and the inquiry was primarily into whether such 
a crisis—usually entitling the railroads to a general increase— 
existed, leaving primarily to more appropriate future proceedings 
the task of answering challenges to rates on individual commodi-
ties or categories thereof, the latter question—usually involved in 
a general revenue proceeding only to a limited extent—raising the 
most serious environmental issues, and the former question raising 
few such issues, none of which is claimed here to have been 
inadequately addressed in the impact statement. Pp. 322-324.

(b) There is no merit to the appellees’ argument that the 
environmental consequences flowing from a facially neutral rate 
increase, which, when superimposed on an underlying rate struc-
ture, allegedly discriminates against recyclables, must be explored 
in an impact statement and can be explored only by analyzing 
the underlying rate structure; and that, moreover, the ICC has 
been tardy in complying with the NEPA, was required to analyze 
the underlying rate structure only once with a view toward en-
vironmental consequences, had plenty of time and cause to do so 
before its general revenue proceeding, and therefore should not 
have been permitted to terminate that proceeding without having 
done so. Such argument is not only contrary to the holding in 
United States v. Louisiana, 290 U. S. 70, giving the ICC wide 
discretion to decide what issues to address in a general revenue
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proceeding and to postpone comprehensive consideration of dis-
crimination claims, but it also loses force in view of the fact that 
the ICC had already begun an investigation of the underlying rate 
structure before commencing its investigation in the general reve-
nue proceeding and had started to consider environmental issues 
in the former investigation before the District Court’s decision. 
Thus, even if the NEPA were read to require the ICC to address 
comprehensively the underlying rate structure at least once before 
approving a facially neutral general rate increase, no purpose 
could have been served by ordering it to explore the discrimina-
tion question in the general revenue proceeding when it was 

x already doing so in a more appropriate proceeding. Pp. 324—325.
(c) The District Court’s decision to deem the “federal action” 

involved in the general revenue proceeding to include an implicit 
approval of the underlying rate structure was inaccurate and led 
it to an entirely unwarranted intrusion into an apparently sensible 
decision by the ICC to take much more limited “action” in that 
proceeding and to undertake the larger action in a separate pro-
ceeding better suited to the task. P. 326.

(d) In view of the scope of the “federal action” being taken 
by the ICC in the general revenue proceeding, the District Court 
was incorrect in holding that the final impact statement inade-
quately explored the underlying rate structure and the extent to 
which the use of recyclables will be affected by the rate structure. 
Pp. 326-328.

371 F. Supp. 1291, reversed.

Whi te , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Bre nn an , Ste wa rt , Mar shal l , Bla ck mun , and Rehn -
qui st , JJ., joined, and in Parts I, II, and III of which Doug la s , J., 
joined. Dou gl as , J., filed an opinion dissenting in part, post, p. 328. 
Pow ell , J., took no part in the consideration or decision of the cases.

Charles A. Horsky argued the cause for appellants in 
No. 73-1966. With him on the briefs were Michael 
Boudin, Edward A. Kaier, and Albert B. Russ, Jr. 
Deputy Solicitor General Randolph argued the cause for 
the United States et al. in No. 73-1971. On the briefs 
were Solicitor General Bork, Assistant Attorney General 
Johnson, Fritz R. Kahn, Betty Jo Christian, and Charles 
H. White, Jr.
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John F. Hellegers argued the cause and filed a brief 
for appellees Students Challenging Regulatory Agency 
Procedures et al. in both cases. Edward L. Merrigan 
argued the cause and filed briefs for appellees National 
Association of Recycling Industries, Inc., et al. in both 
cases. E. Bruce Butler argued the cause for appellee 
Institute of Scrap Iron and Steel, Inc., in both cases. 
With him on the brief were Thomas H. Boggs, Jr., George 
Blow, Howard Gould, and David Reichert.

Mr . Justice  White  delivered the opinion of the 
Court.

The Nation’s railroads, the United States, and the Inter-
state Commerce Commission (ICC) appeal from the 
judgment of a three-judge federal court which set aside 
an ICC order terminating a general revenue proceeding 
without declaring unlawful certain rate increases filed by 
the Nation’s railroads with the ICC. The order directed 
the ICC to reopen the proceeding, prepare a better en-
vironmental impact statement under § 102 (2)(C) of the 
National Environmental Policy Act (NEPA), 83 Stat. 
853, 42 U. S. C. § 4332 (2)(C), hold hearings, and 
reconsider, in light of the new impact statement, its 
determination not to declare the rate increases applicable 
to recyclables 1 unlawful.

The impact statement involved is that required by 
§ 102 (2) of NEPA, 42 U. S. C. § 4332 (2), set out in the 
margin.2 The judgment was based on the three-judge 

1 The term recyclables will refer throughout this opinion to 
materials obtained from products which have already been put to 
one commercial use—for example, iron or steel obtained from a 
junked automobile.

2 “[A] 11 agencies of the Federal Government shall—
“(A) utilize a systematic, interdisciplinary approach which will 

insure the integrated use of the natural and social sciences and the 
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court’s view that the 150-printed-page impact statement 
prepared by the ICC in connection with the general reve-
nue proceeding insufficiently considered certain environ-
mental issues and thus failed to comply with the mandate 
of subsection (2)(C) of §102 of NEPA; and that 
failure of the ICC to hold hearings after preparing a 
draft of the statement violated the command of the 
statute that the statement “accompany the proposal

environmental design arts in planning and in decisionmaking which 
may have an impact on man’s environment;

“(B) identify and develop methods and procedures, in consulta-
tion with the Council on Environmental Quality . . . , which will 
insure that presently unquantified environmental amenities and 
values may be given appropriate consideration in decisionmaking 
along with economic and technical considerations;

“(C) include in every recommendation or report on proposals for 
legislation and other major Federal actions significantly affecting the 
quality of the human environment, a detailed statement by the 
responsible official on—

“(i) the environmental impact of the proposed action,
“(ii) any adverse environmental effects which cannot be avoided 

should the proposal be implemented,
“(iii) alternatives to the proposed action,
“(iv) the relationship between local short-term uses of man’s 

environment and the maintenance and enhancement of long-term 
productivity, and

“(v) any irreversible and irretrievable commitments of resources 
which would be involved in the proposed action should it be 
implemented.
“Prior to making any detailed statement, the responsible Federal 
official shall consult with and obtain the comments of any Federal 
agency which has jurisdiction by law or special expertise with respect 
to any environmental impact involved. Copies of such statement 
and the comments and views of the appropriate Federal, State, 
and local agencies, which are authorized to develop and enforce 
environmental standards, shall be made available to the President, 
the Council on Environmental Quality and to the public as provided 
by section 552 of Title 5, and shall accompany the proposal through 
the existing agency review processes . . .
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through the existing agency review processes.” Because 
we believe that the District Court erred in several re-
spects, we reverse.

I
This lawsuit has a lengthy history, a brief summary 

of which is necessary to an understanding of the issues 
presented by this appeal. In December 1971, citing 
sharply increasing costs and decreasing or negative profits, 
substantially all of the Nation’s railroads collectively pro-
posed to file tariffs increasing their freight rates by 2.5% 
across the board. The “surcharge” was stated to be tem-
porary and was to be followed by a filing for larger, some-
what selective rate increases. Finding that the railroads 
had a critical and immediate need for revenue, the ICC 
declined to exercise its power to suspend proposed rate 
increases under 24 Stat. 384, as amended, 49 U. S. C. § 15 
(7), and the surcharge became effective on February 5, 
1972. On March 17, 1972, the railroads filed their selec-
tive-increase proposal, which would result in an average 
increase across the board of 4.1% over the rates antedat-
ing the surcharge—these new selective increases to be-
come effective on May 1, 1972. Meanwhile, the ICC had 
directed the railroads to file an environmental impact 
statement with respect to the rate increases and to serve 
it on interested parties. This was done on January 3, 
1972, and those served included appellee SCRAP. Nu-
merous comments were received in response to this state-
ment. On April 24, 1972, the ICC suspended the effec-
tiveness of the selective increases for the maximum al-
lowable seven-month period under 49 U. S. C. § 15 (7), 
until November 30, 1972, pending its investigation, styled 
Ex parte 281, into their lawfulness. On March 6, 1972, 
the ICC served a brief draft environmental impact state-
ment of its own on all parties to Ex parte 281, includ-
ing appellees and the Council on Environmental Quality 
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(CEQ), the Environmental Protection Agency (EPA), 
and the Department of Transportation. The statement 
discussed environmental consequences of rate increases 
with respect to recyclables in general terms and concluded 
that the ICC had no basis yet to believe that the environ-
ment would be substantially affected thereby.

Thereafter, while the selective rates were suspended 
but the surcharge was being collected, a group of law stu-
dents—(SCRAP)—and other environmental groups filed 
the instant lawsuit alleging that the ICC had made a 
decision not to suspend the 2.5% surcharge pending its 
investigation—which decision would have a substantial 
effect on the environment—without preparing an environ-
mental impact statement or considering environmental 
issues, as required by the NEPA. Appellees claimed 
that the pre-existing rate structure discriminated against 
recyclables and in favor of virgin materials, and that 
the across-the-board rate surcharge exacerbated this sit-
uation with the unfortunate consequence to the environ-
ment that use of recyclable materials would be inhibited 
and use of virgin materials encouraged. The complaint 
sought to compel the ICC to suspend the rate surcharge 
and to enjoin the railroads from collecting it.

A three-judge court was therefore convened under 28 
U. S. C. § 2325, which has since been repealed. Relief 
was granted. On direct appeal under 28 U. S. C. § 1253, 
this Court reversed, holding that under the doctrine of 
Arrow Transportation Co. v. Southern R. Co., 372 U. S. 
658 (1963), 49 U. S. C. § 15 (7) lodges in the ICC ex-
clusive power to suspend rate increases pending final 
determination of their lawfulness. United States v. 
SCRAP, 412 U. S. 669 (1973) (SCRAP I).

Meanwhile, on October 4, 1972, the ICC issued a final 
report dated September 27, 1972, declining, in the main,
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to declare unlawful the selective rate increases, and ter-
minating the suspension order previously entered. The 
surcharge was canceled, those increases having been 
subsumed in the selective increases. The report, which 
was prepared after extensive written responses to the 
draft environmental impact statement had been sub-
mitted by various Government and nongovernment agen-
cies and after oral hearings had been held, covers 92 
printed pages, 17 of which deal with the question whether 
the railroads were in need of additional revenue; 15 
of which deal with general environmental consequences 
which might flow from the increases; and 36 of which 
deal with the environmental consequences to flow from 
specific increases in rates on specific recyclable materials.

The report noted that the “principal issue” in a gen-
eral revenue proceeding is whether the railroads are in 
need of additional revenue; and concluded that the rail-
roads had demonstrated overwhelmingly that they were. 
It then stated that there were two possible adverse 
affects on the environment which might flow from fail-
ure to declare the increases unlawful. First, the increase 
in rail rates might divert traffic to trucks, which are al-
legedly heavier polluters than trains. Second, the 
increase in rates for recyclables might discourage their 
use resulting in increased solid waste—disposal of which 
creates environmental problems—and an accelerated de-
pletion of the country’s natural resources. The danger 
of diversion to truck traffic was considered insubstantial 
for several reasons, among which were the fact that truck 
rates had increased due to similar increases in costs and 
the fact that the rate increases sought by the railroads 
were permissive and would not be used with respect to 
commodities which would be diverted to trucks. More-
over, any danger of diversion was plainly outweighed by 
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the fact that the railroads needed money and would 
eventually go out of business without the increases.3

With respect to recyclables, the report emphasized 
that time is of the essence in general revenue proceedings 
in light of the claim of need by the railroads for imme-
diate revenue and that their entitlement to the overall 
increase usually follows from a showing of such need. 
The consideration of other factors is therefore necessarily 
abbreviated and their further analysis is postponed to 
specialized proceedings more appropriate for their in-
depth consideration, such as proceedings incident to indi-
vidual complaints filed under 49 U. S. C. § 13 (1) assert-
ing that a particular rate or group of rates, such as rates 
on recyclables, are unjust and unreasonable, too high in 
relation to other rates, or otherwise illegal under the ap-
plicable law. Indeed, the report pointed out that the 
ICC had itself begun Ex parte 270, a separate compre-
hensive investigation into the entire rate structure and 
was there focusing on the question whether the rate pat-
tern interfered with the Government’s environmental pro-
gram. The report noted that there were limits on the 
extent to which the applicable provisions of the Interstate 
Commerce Act would permit special rates for recyclables 
or allow the ICC to require the railroads to subsidize 
their transportation. Applying standard ratemaking cri-
teria, the report rejected, on the basis of the information 
then before it, the claim that the underlying rate struc-
ture discriminated against recyclables. It also concluded 
that the use of recyclables, particularly ferrous scrap, 
was not responsive to rate increases—particularly when 
accompanied by similiar rate increases applicable to com-
peting virgin materials. The ICC ordered a 3% ceiling on 
increases with respect to some, but not all,4 recyclables,

3 None of the appellees nor the court below fault the ICC’s 
analysis of this problem. It has, therefore, dropped out of the case.

4 The increases with respect to ferrous scrap were not held down.
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and concluded that there was no reason for finally de-
termining in the context of a general revenue proceed-
ing whether the rate structure, with or without the sched-
uled increases, was unjust and unreasonable or illegally 
discriminatory. The report also stated that having given 
extensive consideration to environmental factors, SCRAP 
I, 412 U. 8., at 683 n. 11, the ICC would not file a sepa-
rate, formal environmental impact statement under § 102 
(2)(C) of the NEPA.

The report indicated that the increases on nonrecy- 
clables would become effective on 15 days’ notice from 
the railroads and that the increases on recyclables would 
become effective on 35 days’ notice. The increased pe-
riod for recyclables was set so that interested parties 
would have the opportunity to comment on the report. 
The ICC issued an order to that effect on October 4,1972.

In response to comments which were filed by several 
parties, the ICC reopened Ex parte 281 on November 7, 
1972, to reconsider the environmental effects of the new 
rates on recyclables in light of a fuller written considera-
tion of these issues. The new rates on recyclables were 
suspended with the consent of the railroads for an addi-
tional seven months until June 10,1973.

On March 13, 1973, the ICC served an expanded draft 
environmental impact statement. Comments were there-
after received from the EPA, the CEQ, the Department 
of Transportation, all of the appellees herein, and others. 
On May 1, 1973, the ICC issued a final impact statement 
covering 150 printed pages, with an additional 21-page 
bibliography. The main difference between the Octo-
ber 4, 1972, report and the impact statement was that 
the latter substantially expanded on the discussion of the 
underlying rate structure and the effect of rate increases 
on each of the recycling industries. With respect to the 
underlying rate structure, the conclusion, in the light of 
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the then-available information and under the control-
ling ratemaking principles, was that it did not discrimi-
nate. The statement examined factors affecting the 
price of each recyclable commodity and factors other 
than price affecting the demand for such commodities. 
It was again concluded that freight rate increases affect 
such demand only negligibly. The ICC re-emphasized 
that in general revenue proceedings analysis might fall 
short of what might transpire in other kinds of proceed-
ings under 49 U. S. C. § 13 or in the Commission’s own 
Ex parte 270, to which attention was again called.5 The 
conclusion of the ICC was that its order of October 4 had 
been correct; Ex parte 281 was therefore finally termi-
nated without declaring any of the proposed rates un-
lawful except as previously provided in the October 4 
order.6

On May 30, 1973, 11 days before the increased rates on 
recyclables were to become effective, appellees SCRAP 
and EDF filed a motion—apparently in the context of 
their earlier filed complaint against the surcharge—for 
a preliminary injunction restraining the implementation 
of the freight rate increases with respect to recyclables. 
On June 7, 1973, the three-judge court entered an order 
temporarily enjoining the railroads from collecting the 
rates, declaring, without any explanation whatever, that

5 Following the form implied by the statute, the statement included 
separate sections for each of the questions set forth in 42 U. S. C. 
§§ 4332 (2) (C) (i)-(v). The statement concluded that the ICC’s 
action would have no long-term or irreversible effects. It also con-
cluded that, as an alternative, Congress might choose to subsidize re-
cyclables in ways which did not place the burden of subsidies on 
the railroads or shippers of virgin materials.

6 Commissioner Brown felt that the statement gave ample con-
sideration to environmental matters but that the Commission should 
have decided, on the basis of the statement, to declare all increases 
on recyclables unlawful. Commissioner Deason also dissented.
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such order would “not substantially harm the railroads.”7 
The railroads and the ICC filed appeals. On June 8, 
1973, The  Chief  Justice  stayed the order upon the rail-
roads’ motion. On June 25, 1973, the full Court declined 
to vacate the stay on motion by appellees SCRAP and 
EDF, 413 U. S. 917. The increases in recyclables were 
then placed into effect and continue in effect today. 
On November 19, 1973, this Court vacated the prelim-
inary injunction and remanded the cases for reconsidera-
tion in light of Atchison, T. & S. F. R. Co. v. Wichita Bd. 
of Trade, 412 U. S. 800 (1973). 414 U. S. 1035.8

Meanwhile, appellees had filed motions for summary 
judgment before the three-judge court seeking (a) a 
declaration that the ICC’s orders declining to declare 
the rate increases unlawful were themselves unlawful 
because the environmental impact statement was inade-
quate, and an order directing the ICC to reconsider its 
decision in light of a better impact statement; and (b) a 
permanent injunction restraining collection of the rate 
increases on recyclables by the railroads. Over a dissent, 

7 Under the Interstate Commerce Act, increased rates which are 
suspended will never be collected for the period of the suspension. 
Increased rates which are collected are subject to refund if later 
determined to be unlawful. 49 U. S. C. §§ 15 (7), 13.

8 In Wichita, the ICC had approved certain increased charges 
proposed by the railroad. Finding the reasons given by the 
ICC for its approval to be inadequate to explain a departure from a 
longstanding rule which would have invalidated the charges, the 
District Court vacated the ICC’s order, remanded for further pro-
ceedings, and enjoined the collection of the increased charges pend-
ing such proceedings. Seven Justices of this Court voted to reverse 
the granting of the injunctive relief, four on the basis of equitable 
considerations related to the doctrine of primary jurisdiction and 
three on the ground that such relief is barred by the doctrine of 
Arrow Transportation Co. v. Southern R. Co., 372 U.S. 658 (1963), 
see discussion, supra, at 298, absent a declaration of unlawfulness by 
the ICC.
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the District Court vacated the order of the ICC termi-
nating Ex parte 281 without declaring the increases un-
lawful and ordered it to prepare a new impact statement, 
hold hearings on the statement, and reconsider its deci-
sion not to find the rates unlawful. It declined to enjoin 
collection of the rates in the interim.

The court first rejected the applicability of the line of 
lower-court cases, beginning with Algoma Coal & Coke 
Co. v. United States, 11 F. Supp. 487 (ED Va. 1935), 
holding decisions of the ICC not to declare proposed 
increased rates unlawful in general revenue proceedings 
to be unreviewable. The court noted that this Court 
had divided evenly in 400 U. S. 73 (1970) in affirming 
Atlantic City Electric Co. v. United States, 306 F. Supp. 
338 (SDNY 1969), and Alabama Power Co. n . United 
States, 316 F. Supp. 337 (DC 1970), and that the rule 
against reviewability of general revenue proceedings was 
therefore of questionable vitality—especially where the 
issue presented for review is not the reasonableness of a 
particular rate but the general question whether the rail-
roads’ revenue needs justify environmental costs. How-
ever, the court rested its holding on the ground that this 
is a NEPA case. It said that unlike shippers, who may 
properly be made to exhaust their remedies under 49 
U. S. C. §§ 13 and 15 by seeking refunds, environmental 
groups may not have such remedies. Moreover, environ-
mental issues are better considered at a single general 
revenue proceeding than at countless individual § 13 
proceedings and their resolution must be reviewed 
promptly in order to avoid irreparable damage to the 
environment. Environmental degradation occurring 
while a § 13 proceeding is pending is irreparable, unlike 
injury to shippers which can be cured by reparations.

The court then found that the ICC had failed to comply 
with NEPA in two respects. First, no oral hearing
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had been held after circulation of the second draft impact 
statement on March 13, 1973, and before the preparation 
of the final impact statement. The court conceded that 
NEPA does not require the holding of hearings which 
the agency does not otherwise hold; and that the ICC is 
not required to hold hearings in a general revenue pro-
ceeding, United States v. Florida East Coast R. Co., 410 
U. S. 224 (1973). However, it ruled that since the ICC 
held an oral hearing before adopting its October 4, 1972, 
report, such a hearing was therefore presumptively an 
“existing agency review process” and one should have 
been held before adopting the final environmental impact 
statement on May 1, 1973. Moreover, the ICC had 
simply reconsidered its October 4, 1972, decision in light 
of the impact statement, instead of starting all over 
again from the beginning. In order to start over again, 
it had to consider its impact statement at an oral hear-
ing. Second, the court concluded that the report did not 
give “good faith” consideration to environmental factors. 
The court viewed the tone of the impact statement as 
“combative, defensive and advocatory”; it criticized the 
ICC for refusing to find in NEPA a congressional ex-
pression that it should invalidate rates otherwise just and 
reasonable on the ground that the rates would negatively 
affect the environment; and it criticized the ICC for 
refusing to change its analysis even after other Govern-
ment agencies commented unfavorably on the statement. 
It held the statement deficient in two respects. First, 
it held that the statement did not sufficiently analyze 
the underlying rate structure and that the ICC had in-
stead considered only the impact of the increase involved 
in Ex parte 281. Second, the ICC should have more ex-
tensively explored the quantitative response of recycling 
businesses to freight rates by conducting a “rigorous price 
sensitivity study” and by analyzing whether industry 
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would develop new technology to utilize secondary ma-
terials if encouraged to do so by lower transportation 
costs.

The court then vacated the orders of the ICC, which 
had terminated Ex parte 281 without declaring the rate 
increases unlawful, and ordered the ICC to prepare a new 
impact statement analyzing the underlying rate struc-
ture, the elasticity of demand for recyclables, and the 
probability of encouraging new technology in the use of 
scrap. It ordered the ICC to hold hearings after cir-
culating the new impact statement and to fully consider 
anew in light of the new statement and the hearing 
whether the increased rates should be declared unlawful. 
The court declined to enjoin the collection of the rates, 
while claiming that it could have, and probably should 
have done so, notwithstanding Atchison, T. & S. F. R. 
Co. v. Wichita Bd. of Trade, supra.9

The railroads appeal, claiming that the District Court 
had no jurisdiction over this case, and that the ICC had, 
in any event, fully complied with NEPA. The ICC and 
the United States appeal, claiming only that the ICC has 
fully complied with NEPA. We noted probable jurisdic-
tion in both cases. 419 U. S. 822 (1974).

II
At the outset we face a challenge to our appellate 

jurisdiction. Under 28 U. S. C. § 2325, now repealed,10 a

9 In light of the fact that the court remanded to the ICC 
for further proceedings as to the lawfulness of the increase, injunctive 
relief was precluded by SCRAP I, which held that the district courts 
are without power to suspend rates pending a determination of 
lawfulness by the ICC.

10 After February 28, 1975, review of ICC orders other than orders 
for the payment of money or in connection with suits to enforce 
ICC orders will be by courts of appeals. Pub. L. 93-584, § 5, 88 
Stat. 1917.
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three-judge court was required to grant “[a]n interlocu-
tory or permanent injunction restraining the enforce-
ment, operation or execution, in whole or in part, of any 
order of the Interstate Commerce Commission.” Title 28 
U. S. C. § 1253 gives us jurisdiction to determine appeals 
from “an order granting or denying . .. an .. . injunction 
in any civil action . .. required ... to be heard and deter-
mined by a district court of three judges.” All parties 
agree that the action below was a civil action required to 
be heard and determined by a three-judge court, for ap-
pellees sought an injunction restraining collection of the 
increased rates which the ICC had refused to declare 
unlawful.

The question under the statutory language is whether 
the order being appealed from is an “injunction” within 
the meaning of that word as used in § 1253. Appellees 
claim that since the court below declined to restrain 
collection of the increased rates, its order was not an 
injunction but a declaratory judgment not appealable un-
der § 1253, e. g., Mitchell n . Donovan, 398 U. S. 427 (1970); 
Gunn v. University Committee, 399 U. S. 383 (1970). 
But the District Court’s order not only declared that 
the ICC had failed to comply with NEPA, it also 
directed the ICC to perform certain acts. The order 
was plainly cast in injunctive terms. The order “directs” 
the ICC to reopen Ex parte 281 and to conduct further 
proceedings which “must” include preparation of an 
impact statement dealing with enumerated issues. In 
declining to restrain collection of the rates, the court said 
it was declining to grant “to plaintiffs additional injunc-
tive relief” (emphasis added). Were the order of the 
District Court left undisturbed, the ICC would hardly 
be free to decline to prepare a new impact statement or 
to conduct further proceedings. The order would have 
as coercive an effect on the ICC, its members, and its 
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staff, as could any order of a district court in a proceed-
ing to review an order of the ICC. This is enough to 
bring the order of the court below within the meaning 
of the word ‘‘injunction,” as used in § 1253.11

It is also apparent that the District Court’s injunction 
restrained “the enforcement, operation or execution” of 
the order of the ICC within the meaning of § 2325 and 
could therefore have been issued only by a three-judge 
court. The ICC order of October 4, 1972, reaffirmed on 
May 1, 1973, declined to declare the general rate increase 
unlawful, or with minor exceptions to interfere with its 
collection. That order terminated Ex parte 281. The 
District Court, although it did not enjoin collection of 
the increased rates, emasculated the ICC order in major 
respects. Contrary to the order of the ICC, Ex parte 281 
was to be reopened and further proceedings had with 
respect to the legality of the increased rates. Contrary 
to the ICC order, the environmental impact statement of 
the ICC was declared insufficient and a new statement 
ordered prepared. The District Court’s order, as we

11 Appellees argue that the order of the court below is not an 
injunction because it is not enforceable by contempt. They cite 
nothing to support this claim and we reject it. The court ordered 
the ICC, inter alia, to prepare another impact statement. Were 
the ICC to refuse to do so, the court would have no way of en-
forcing its order other than contempt, and it could not permit 
its order to be ignored. Moreover, we have repeatedly exercised 
jurisdiction under § 1253 over appeals from orders, unlike the one 
entered in this case, not cast in injunctive language but which by 
their terms simply “set aside” or declined to “set aside” orders of 
the ICC. Chicago, M., St. P. & P. R. Co. v. United States, 366 
U. S. 745, 746 (1961); Ayrshire Collieries Corp. n . United States, 
331 U. S. 132, 141 (1947); Electronic Industries Assn. v. United 
States, 310 F. Supp. 1286 (DC 1970), aff’d, 401 U. S. 967 (1971). 
Indeed, in Electronic Industries, we requested separate briefs on the 
question whether there was a jurisdictional difference in ICC cases 
between “injunctions” and orders “setting aside” ICC determinations 
and concluded that we had jurisdiction over the appeal.
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have said, was in injunctive terms; and it is not tenable 
to assert that it did not interfere with the operative effect 
of the ICC order of May 1, 1973.12

12 The soundness of this conclusion appears even more clearly 
from the legislative history of 28 U. S. C. § 2325. Before 1948, 
review of ICC orders was governed by the Urgent Deficiencies Ap-
propriations Act of 1913. 38 Stat. 220. It provided in part: 
"No interlocutory injunction suspending or restraining the enforce-
ment, operation, or execution of, or setting aside, in whole or in part, 
any order made or entered by the Interstate Commerce Commission 
shall be issued or granted by any district court of the United States, 
or by any judge thereof, or by any circuit judge acting as district 
judge, unless the application for the same shall be presented to a 
circuit or district judge, and shall be heard and determined by three 
judges, of whom at least one shall be a circuit judge, and unless a 
majority of said three judges shall concur in granting such applica-
tion . . . and upon the final hearing of any suit brought to suspend 
or set aside, in whole or in part, any order of said commission the 
same requirement as to judges and the same procedure as to expedi-
tion and appeal shall apply.” (Emphasis added.)
As can be seen, the three-judge requirement applied to orders “setting 
aside” an order of the ICC without in terms requiring as a pre-
requisite that the enforcement, operation, or execution of the order 
be restrained. In 1948, as part of the revision and codification of 
Title 28 and its enactment into positive law, the Urgent Deficiencies 
Appropriations Act was replaced by 28 U. S. C. §§ 2321-2325. The 
reviser’s notes, which are authoritative in the construction of the 
1948 revision, United States v. National City Lines, 337 U. S. 78, 
81-82 (1949); Stainback v. Mo Hock Ke Lok Po, 336 U. S. 368, 376 
n. 12 (1949), state, with respect to 28 U. S. C. § 2325, simply that it 
derives from “title 28, U. S. C., 1940 ed., § 47 (Oct. 22, 1913, ch. 32, 
38 Stat. 220),” which is the Urgent Deficiencies Appropriations Act. 
Under the longstanding principle of United States v. Ryder, 110 
U. S. 729, 740 (1884), it “will not be inferred that the legislature, 
in revising and consolidating the laws, intended to change their 
policy, unless such intention be clearly expressed.” No such intent 
is expressed here, and in our view 28 U. S. C. § 2325 required three 
judges for entering all orders for which they were required under the 
Urgent Deficiencies Appropriations Act, which includes orders 
setting aside ICC orders. In other words, an order “setting 
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Ill
The railroads, but not the United States or the ICC, 

argue that the District Court had no jurisdiction to review 
the decision of the ICC, made in a general revenue pro-
ceeding, not to declare the increased rates unlawful. The 
argument is supported by a long line of District Court 
decisions; see, e. g., Algoma Coal & Coke Co. n . United 
States, 11F. Supp. 487 (ED Va. 1935); Koppers Co. n . 
United States, 132 F. Supp. 159 (WD Pa. 1955); Florida 
Citrus Comm’n v. United States, 144 F. Supp. 517 (ND 
Fla. 1956), aff’d per curiam, 352 U. S. 1021 (1957); Atlan-
tic City Electric Co. v. United States, 306 F. Supp. 338 
(SDNY 1969), and Alabama Power Co. v. United States, 
316 F. Supp. 337 (DC 1969), both aff’d by an equally 
divided Court, 400 U. S. 73 (1970); Electronic Indus-
tries Assn. n . United States, 310 F. Supp. 1286 (DC 
1970), aff’d, 401 U. S. 967 (1971); and its correctness 
in its application to this case turns in part on an 
understanding of just what a general revenue proceed-
ing is.

aside” an ICC order inevitably restrains its “enforcement, opera-
tion or execution,” within the meaning of §2325, now repealed.

At oral argument, SCRAP contended that under United States v. 
Griffin, 303 U. S. 226, 233 (1938), the Urgent Deficiencies Appropri-
ations Act did not permit review “to set aside every kind of order 
issued by the Commission” and in particular did not permit review 
of an order such as the one set aside in this case which simply in-
volved a refusal by the Commission to change the existing status. 
Id., at 234. Insofar as it rested on the negative-order doctrine of 
Procter & Gamble Co. n . United States, 225 U. S. 282 (1912), Griffin 
is no longer the law. United States v. Jones, 336 U. S. 641, 647 
(1949); Rochester Tel. Corp. v. United States, 307 U. S. 125, 145 
(1939). Insofar as Griffin was based on the notion that the Urgent 
Deficiencies Appropriations Act does not apply to challenges to ICC 
orders entered under the Railway Mail Pay Act, which are in essence 
suits for money, see United States v. ICC, 337 U. S. 426, 442 (1949), 
against the United States, it has no application to this case.
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A
Under the Interstate Commerce Act, the initiative in 

setting rates remains with the railroads. See SCRAP I, 
412 U. S., at 672. The ICC has the power, after exer-
cise of this initiative by the railroads, and after an 
investigation, either upon its own initiative or upon com-
plaint by an interested party, to declare a rate unlawful 
if it finds that the rate is unjust, unreasonable, preferen-
tial, discriminatory, or otherwise in violation of the Act. 
49 U. S. C. §§ 13 and 15. The ICC, and only the ICC, 
SCRAP I, supra, also has the power to suspend a new 
rate for up to seven months pending its determination 
of lawfulness. 49 U. S. C. § 15 (7).13 Where the 
increase initiated by a railroad relates only to a single 
commodity, and where the ICC conducts an investiga-
tion, the investigation will be a thorough inquiry into 
the justness and reasonableness of that particular rate. 
However, the reason for increasing a particular rate may 
be a reason, such as across-the-board cost increases, 
which dictates an increase in virtually all rates by a large 
number of railroads. In those cases, the railroads have, 
in the exercise of their initiative, proposed across-the- 
board increases applicable to all or nearly all of their 
rates. This Court in New England Divisions Case, 261 
U. S. 184, 196-198 (1923), recognizing the practical prob-
lems which the ICC faced in such a situation, permitted it 
to find the new rates lawful after taking proof relating not 
to any particular rate but to the reasonableness of the in-

13 Failure to suspend does not always do irreparable harm to 
shippers who pay the increased rates. Unless the ICC has previ-
ously exercised its ancillary power to set rates, or prescribe their 
maxima or minima, Arizona Grocery Co. v. Atchison, T. & S. F. 
R. Co., 284 U. S. 370 (1932), a shipper may always obtain a refund 
if he establishes that rates collected after refusal to suspend were 
unlawful. 49 U. S. C. § 13 (1).
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creases in general. In United States n . Louisiana, 290 
U. S. 70, 76-78 (1933), this Court approved of an ICC 
procedure whereby it permitted an across-the-board rate 
increase to become effective after investigation—by de-
clining to declare it unlawful, and increasing previously 
set maxima where necessary—without a finding that each 
new rate was lawful and without itself prescribing any of 
the new rates.14 This Court, after pointing out the prac-
tical impossibility of inquiring into the reasonableness of 
each rate, stated:

“[I]n performing the duty broadly to increase car-
rier revenue, it is enough if the Commission, in the 
first instance, makes such inquiry and investigation 
as would enable it to say that the prescribed in-
creases when applied to members of the group will 
generally not exceed a reasonable maximum.” Id., 
at 76-77. (Emphasis added.)

The Court went on to say:
“The extent of this inquiry and the detail of investi-
gation can not be marked by this Court with cer-
tainty. The size of the group dealt with, the nature 
of the traffic, the urgency of the relief demanded, 
these and other factors should condition the Com-
mission’s procedure in each case. But with proper 
procedure, the ultimate finding that the rates as 
generally applied are reasonable, supported by evi-
dence and accompanied by suitable reservation of 
the rights of all interested parties to secure modifi-
cation of any particular rate which, when challenged, 
is found to be unjust or unreasonable, complies with 
the statute. The requirement that increase of rates

14 To prescribe the new rates would be to cut off refund claims by 
injured shippers. Arizona Grocery Co. v. Atchison, T. & S. F. R. 
Co., supra.
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by Commission action is to be in the exercise of its 
power to prescribe reasonable rates is thus observed 
but in conformity to the administrative necessities 
which the proviso contemplates.” Id., at 77.

Proceedings, such as that described in United States v. 
Louisiana, in which the ICC has been called upon to de-
cide whether to prevent a substantially across-the-board 
rate increase, have become known as general revenue 
proceedings. The ICC’s inquiry has tended to focus 
on whether the railroads are really in need of increased 
revenues and has tended to leave for individual rate 
or refund proceedings under 49 U. S. C. §§ 13 and 15 
the problem of determining just which commodities on 
which runs should bear the increased burden, and to what 
extent. The ICC is careful to leave such refund claims 
open by including in the general revenue order a state-
ment such as the one included here:

“Thus, we do not attempt to determine whether the 
particular rates which result from the increases are 
maximum reasonable rates, nor does the order consti-
tute a prescription of rates within the meaning of 
the decision in Arizona Grocery Co. v. Atchison, 
T. & S. F. Ry. Co., 284 U. S. 370. If individual 
rates or groups of rates are believed to be unjust and 
unreasonable, a shipper or other interested persons 
has [sic] an administrative remedy available in sec-
tions 13 and 15 of the Interstate Commerce Act, 49 
U. S. C. §§ 13 and 15.” Ex parte No. 281, Increased 
Freight Rates and Charges, 1972 (Environmental 
Matters), 346 I. C. C. 88, 103 (1973).

Of course, the ICC has the power in a general revenue 
proceeding to declare the new rates unlawful and disap-
prove the increase. It could also, if it chose, declare 
some of the rates discriminatory, unreasonable, or other-
wise unlawful; and it could itself affirmatively approve 
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all or some of the rates as just and reasonable. But 
under the Louisiana case, the general rule has been that 
the ICC may confine its attention in general revenue 
proceedings almost entirely to the need for revenue and 
to any other factors that relate to the legality of the 
general increase as a whole; and it follows a fortiori that 
if attention is given to other issues, that attention may 
be of a limited nature.

The instant proceeding, in which substantially all of 
this country’s railroads sought increases in substantially 
all of their rates based upon alleged cost increases which 
placed them in a financial crisis, plainly qualifies as a 
general revenue proceeding. Environmental issues aside, 
the ICC, true to form, devoted most of its investigation 
to the issue of the railroads’ revenue needs, but did in-
quire to some extent into the reasonableness of the 
increases as applied to certain broad categories of charges.

In Algoma Coal & Coke Co. v. United States, 11 F. 
Supp. 487 (ED Va. 1935), shippers of coal sought review 
in a three-judge court of the decision of the ICC in a 
general revenue proceeding not to declare the proposed 
increases unlawful insofar as they applied to coal. The 
claim was that the increased rates on coal were unjust 
and unreasonable. The court declined to set aside the 
rate increases. It pointed out that the ICC’s order was 
permissive only—it simply declined to prevent the rate 
increases.15 It then stated that the ICC had not yet 
decided whether the increased rates on coal specifically 
were just and reasonable but had decided only that the 
railroad’s revenue needs rendered the general increase 
reasonable; and that the plaintiffs had a procedure 
available to them—a complaint under § 13 seeking a

15 Insofar as the court’s decision rested on the fact that the ICC’s 
decision was a negative one, it is inconsistent with Rochester Tel. 
Corp. n . United States, 307 U. S. 125 (1939).
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refund and a declaration of unjustness or unreasonable-
ness from the ICC—in which it could cause the ICC to 
decide whether the new coal rates were just and reason-
able. As the ICC had not yet addressed the question 
presented by the plaintiffs to the court, the court de-
clined to decide it.16 The court also held that the deci-
sion of the ICC was in essence one not to suspend the 
rate increases and that the courts had no power to sus-
pend if the ICC did not do so. Board of Railroad 
Commers v. Great Northern R. Co., 281 U. S. 412 (1930). 
See also SCRAP I, supra.

Since the Algoma decision, shippers seeking to undo, 
with respect to particular commodities, a decision by the 
ICC in a general revenue proceeding not to declare rate 
increases unlawful, have been uniformly unsuccessful. 
In those cases in which the shipper claimed only that the 
increase on a particular commodity was unjust or unrea-
sonable—without addressing the question whether a gen-
eral increase of some sort was justified—the courts have 
declined to rule on the issue posed for the reason that 
the ICC had not yet addressed it. Koppers Co. n . United 
States, 132 F. Supp. 159 (WD Pa. 1955); Florida Citrus 
Comm’n v. United States, 144 F. Supp. 517 (ND Fla. 
1956); Electronic Industries Assn. v. United States, 310 
F. Supp. 1286 (DC 1970). In those cases in which 
shippers have attacked the ICC’s decision that rate in-

16 The court declined to term its holding, in this regard, jurisdic-
tional. It also said that it would review a claim that the ICC’s 
order in a general revenue proceeding deprived a plaintiff of an 
“independent legal right.” 11 F. Supp., at 496. Moreover, the court 
did address on the merits the issue which the ICC did decide—namely 
whether the evidence supported the need for a general rate increase. 
The ICC claims that courts do have jurisdiction to review its decision 
in this respect notwithstanding the plaintiff’s failure previously to 
seek relief under § 13. We do not decide whether the ICC is correct. 
See n. 18, infra.
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creases in general were justified, the courts, going beyond 
the Algoma decision, have declined review on the ground 
that the shipper had not exhausted his administrative 
remedies under §§13 and 15. Atlantic City Electric 
Co. v. United States, 306 F. Supp. 338 (SDNY 1969), 
and Alabama Power Co. v. United States, 316 F. Supp. 
337 (DC 1969), both aff’d by an equally divided Court, 
400 U. S. 73 (1970).

The railroads claim that the decision of the court below 
violates the rule of the cases discussed above that deci-
sions by the ICC in general revenue proceedings are un- 
reviewable. First, the railroads argue that the decision 
in a general revenue proceeding not to declare rates un-
lawful is just as much an interim decision—since it does 
not finally decide the lawfulness of any particular rate— 
as is a decision not to suspend a particular rate pending 
investigation. See Algoma Coal & Coke Co. v. United 
States, supra. Therefore, review of that decision is 
squarely banned by the Court’s holding in SCRAP I 
that the courts have no power to suspend, or to over-
turn the ICC’s decision not to suspend, rates pending 
the ICC’s final determination of their lawfulness. 
Second, treating the decision of the court below as 
though it were a substantive review of the ICC’s 
order—addressed to the question whether the record 
supported the ICC’s decision not to suspend the rates 
as to recyclables—the railroads contend that the court 
below reviewed an issue not yet decided finally by 
the ICC in violation of settled principles of finality and 
exhaustion of administrative remedies.17 More generally,

17 The railroads contend that environmental groups may file com-
plaints under § 13 challenging the justness and reasonableness of 
rates or groups of rates. The court below tentatively ruled other-
wise. In light of our disposition of the issue dealt with in this part, 
we need not decide which is correct.
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the railroads attack the conclusion of the District Court 
that the rule against review of general revenue proceed-
ings does not apply in “NEPA cases” as being squarely 
contrary to this Court’s decision in SCRAP I that 
NEPA does not effect a change in pre-existing jurisdic-
tional rules. We disagree with each of these arguments.

The railroads’ first argument fails because the court 
below did not enjoin collection of the rates. The rule of 
Arrow Transportation Co. v. Southern R. Co., 372 U. S. 658 
(1963), and SCRAP I is one barring courts from entering 
disruptive injunctions against collection of rates not 
finally declared lawful or unlawful by the ICC. No such 
injunction is involved here. Thus even if a decision not 
to declare rates unlawful in a general revenue proceeding 
is no more final for purposes of the rule of SCRAP I than 
a decision not to suspend an individual rate pending in-
vestigation, the rule of SCRAP I is not applicable here.

The railroads’ second argument fails because, unlike 
the issue of the reasonableness of a particular rate, and 
arguably unlike the issue of the reasonableness of a gen-
eral increase,18 the issue addressed by the court below had 

18 The position of the ICC seems to be that its decision that a 
general rate increase is justified by reason of revenue need is a final 
decision ripe for immediate review and Algoma Coal & Coke Co. V. 
United States, supra, would seem to support it. The railroads 
claim that such a decision is unreviewable absent exhaustion of § 13 
remedies and they are supported in this contention by the lower 
court decisions in Atlantic City Electric Co. v. United States, 306 F. 
Supp. 338 (SDNY 1969), and Alabama Power Co. v. United States, 
316 F. Supp. 337 (DC 1969), both aff’d by an equally divided Court, 
400 U. S. 73 (1970). We need not resolve this issue.

Part of NEPA provides that “the policies, regulations, and pub-
lic laws of the United States shall be interpreted and administered in 
accordance with the policies set forth in this chapter,” 42 U. S. C. 
§ 4332 (1); and one of the policies of the chapter is to “approach the 
maximum attainable recycling of depletable resources.” The District 
Court expressly declined to review the question whether the ICC 
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already been finally decided by the ICC and the relief 
sought from and granted by the court below could not 
have been obtained from the ICC in a subsequent § 13 
proceeding. The issue decided by the District Court was 
whether under NEPA the ICC had given adequate 
consideration to environmental factors in the general 
revenue proceeding. When the ICC terminated the gen-
eral revenue proceeding, the one thing which it must 
certainly have finally decided was that it need give 
no further consideration to environmental factors in that 
proceeding; and no relief of the type sought from the 
District Court—i. e., further consideration of environ-
mental matters by the agency in that proceeding—could 
thereafter be obtained from the agency. Whatever issues 
would remain open at a § 13 proceeding, one which would 
not remain open—no matter who filed the complaint—is 
whether or not sufficient consideration had been given 
to environmental factors at the general revenue proceed-
ing. Of course, the ICC would give attention in the § 13 
proceeding to whatever environmental factors it felt 
NEPA required at that proceeding.

Although the railroads claim that a general revenue 
proceeding is an interim proceeding—the final one being 
a § 13 proceeding at which particular rates are adjudi-
cated just and reasonable—for ratemaking purposes, they 
do not claim that it has a similar status for NEPA pur-
poses. All parties now agree that a general revenue pro-
ceeding is itself a “major federal action,” independent 
of any later adjudication of the reasonableness of par-
ticular rates, requiring its own final environmental

ultimately “gave insufficient weight to this environmental value” in 
reaching its conclusion that the general increase was justified. There-
fore, this appeal does not involve reviewability of those substantive 
issues, including environmental issues, decided by the ICC at the 
general revenue proceeding.
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impact statement so long as the proceeding has a sub-
stantial effect on the environment. This conclusion is 
clearly correct. Thus, whatever consideration of environ-
mental matters is necessary or proper at the general reve-
nue proceeding is over and done with when that pro-
ceeding terminates. The interim nature of a general 
revenue proceeding may be relevant to the question of 
the extent of the consideration of environmental factors 
required, but its nature does not prevent review of the 
question, finally decided by the ICC, whether the environ-
mental impact statement prepared for that proceeding 
is adequate.

Our holding here is in no way inconsistent with our 
conclusion in SCRAP I that NEPA does not repeal 
by implication any other statute. We do not hold that 
NEPA supplies the courts with otherwise nonexistent 
power to prevent collection of rates; and we do not hold 
that NEPA permits review of the question of the just-
ness or reasonableness of rate increases, either general or 
specific, at any earlier time than would otherwise have 
been permissible. NEPA does create a discrete pro-
cedural obligation on Government agencies to give written 
consideration of environmental issues in connection with 
certain major federal actions and a right of action in 
adversely affected parties to enforce that obligation. 
When agency or departmental consideration of environ-
mental factors in connection with that “federal action” 
is complete, notions of finality and exhaustion do not 
stand in the way of judicial review of the adequacy of 
such consideration, even though other aspects of the rate 
increase are not ripe for review.

IV
We agree with appellants that the District Court erred 

in deciding that the oral hearing which the ICC chose to 
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hold prior to its October 4, 1972, order was an “existing 
agency review process” during which a final draft en-
vironmental impact statement (t. e., the one circulated 
in March 1973) should have been available and that it 
also erred in deciding that the ICC should have “started 
over again” after it decided to prepare a formal impact 
statement.

NEPA provides that “such statement . . . shall 
accompany the proposal through the existing agency re-
view processes” (emphasis added). This sentence does 
not, contrary to the District Court opinion, affect the 
time when the “statement” must be prepared. It simply 
says what must be done with the “statement” once it is 
prepared—it must accompany the “proposal.” The 
“statement” referred to is the one required to be included 
“in every recommendation or report on proposals for . . . 
major Federal actions significantly affecting the quality 
of the human environment” and is apparently the final 
impact statement, for no other kind of statement is men-
tioned in the statute. Under this sentence of the statute, 
the time at which the agency must prepare the final 
“statement” is the time at which it makes a recommen-
dation or report on a proposal for federal action. Where 
an agency initiates federal action by publishing a pro-
posal and then holding hearings on the proposal, the 
statute would appear to require an impact statement to 
be included in the proposal and to be considered at the 
hearing. Here, however, until the October 4, 1972, re-
port, the ICC had made no proposal, recommendation, 
or report. The only proposal was the proposed new 
rates filed by the railroads.19 Thus, the earliest time 
at which the statute required a statement was the time

19 The ICC did require the railroads to circulate a draft impact 
statement shortly after its proposal was made.
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of the ICC’s report of October 4, 1972—some time after 
the oral hearing.20

The statute also requires that agencies consult with 
other environmentally expert agencies “prior to making 
any detailed statement”; and CEQ guidelines provide:

“To the fullest extent possible, all . . . hearings [on 
proposed agency action] shall include consideration 
of the environmental aspects of the proposed ac-
tion. . . . Agencies should make any draft environ-
mental [impact] statements to be issued available 
to the public at least fifteen (15) days prior to the 
time of such hearings.” 40 CFR § 1500.7 (d). 
(Emphasis added.)

Such consultation occurred here from the outset; en-
vironmental issues pervaded the hearings held—both oral 
and written; and all draft impact statements in existence 
were circulated before the hearings. Procedurally, 
NEPA was thus thoroughly complied with through Octo-
ber 4, 1972.

Assuming that the ICC erred in failing to prepare a 
separate formal environmental impact statement to 
accompany its October 4, 1972, report or that the con-
sideration given to environmental factors in that report 
was inadequate, the ICC need not have “started over 
again.” To the extent that the District Court’s con-
clusion to the contrary is based on its belief that the 
draft statement of March 1973 had to be considered at a 

20 To the extent to which Calvert Cliffs’ Coordinating Com-
mittee v. AEC, 146 U. S. App. D. C. 33, 449 F. 2d 1109 (1971); 
Greene County Planning Bd. v. FPC, 445 F. 2d 412 (CA2), cert, 
denied, 409 IT. S. 849 (1972); and Harlem Valley Transportation 
Assn. v. Stafford, 500 F. 2d 328 (CA2 1974), read the requirement 
that the statement accompany the proposal through the existing 
agency review processes differently, they would appear to conflict 
with the statute.
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hearing, it is incorrect for the reasons stated above. To 
the extent that it is based on the District Court’s belief 
that the ICC did not in good faith reconsider its Octo-
ber 4, 1972, order in light of the impact statement, the 
District Court’s decision is without support in the record. 
The ICC was in as good a position to correct a statutory 
error by integrating environmental factors into its re-
opened Ex parte 281 and into its decision in May 1973, 
as it would have been if the October 4, 1972, report had 
never been written; this it proceeded to do and we per-
ceive no basis for affirming the District Court’s decision 
in this respect.

V
Emphasizing again the nonfinal and limited nature of 

the decision made by the ICC at a general revenue 
proceeding, the railroads and the ICC argue that the 
District Court erred in concluding that the environmen-
tal impact statement itself was deficient. They claim 
that throughout the general revenue proceeding the 
Commission gave environmental issues the “hard look” 
which is required by NEPA, Natural Resources De-
fense Council, Inc. v. Morton, 148 U. S. App. D. C. 5, 16, 
458 F. 2d 827, 838 (1972), and that appellees and the 
court below simply disagreed with their decision not to 
prevent the increase on recyclables. They also empha-
size the fact that they were giving continuing and more 
extensive attention to environmental consequences flow-
ing from the rate structure in another proceeding, Ex 
parte 270, which was more appropriate to the task. We 
substantially agree with this position.

In order to decide what kind of an environmental 
impact statement need be prepared, it is necessary first 
to describe accurately the “federal action” being taken. 
The action taken here was a decision—entirely nonfinal 
with respect to particular rates—not to declare unlaw-
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ful21 a percentage increase which on its face applied 
equally to virgin and some recyclable materials and which 
on its face limited the increase permitted on other re- 
cyclables. As in most general revenue proceedings, the 
“action” was taken in response to the railroads’ claim of 
a financial crisis; and the inquiry, true to our decision 
in United States v. Louisiana, supra, was primarily into 
the question whether such a crisis—usually thought to 
entitle the railroads to the general increase—existed, 
leaving primarily to more appropriate future proceedings 
the task of answering challenges to rates on individual 
commodities or categories thereof.22 The point is that 

21 The decision which the ICC makes in a general revenue pro-
ceeding is by law far more confined than, for example, that of an 
agency deciding whether and where to build a new prison. E. g., 
Hardy v. Mitchell, 460 F. 2d 640 (CA2), cert, denied sub nom. 
Hanly v. Kleindienst, 409 U. S. 990 (1972). The ICC is permitted 
to act against proposed rate increases, for more than a seven-month 
period, only if upon the basis of its investigation it can find that the 
rates are unlawful, i. e., unjust or unreasonable, or otherwise in 
violation of the Interstate Commerce Act. The ICC has concluded, 
and we agree, that the standards of the Act are broad enough to 
permit consideration of environmental factors, even at general reve-
nue proceedings, Dayton-Goose Creek R. Co. v. United States, 263 
U. S. 456, 480 (1924); Ex parte 265 and Ex parte 267, Increased 
Freight Rates, 1970 and 1971, 339 I. C. C. 125 and 209 (1971). At 
the same time, standard ratemaking criteria limit the power of the 
ICC to force railroads to transport recyclable materials at deficit 
rates no matter how much the environment would be benefited 
thereby and no matter how much environmental injury would be 
caused by not doing so. Under present statutes, for example, the 
railroads could not be required to reduce rates on recyclables to zero.

22 Appellants have not argued that consideration of the lawfulness 
of particular rates on particular recyclables was in no way before 
the ICC in Ex parte 281. We assume for the purposes of this case, 
therefore, that the “action” taken in Ex parte 281 included a 
decision not to declare rates on particular recyclables unlawful on 
the basis of the very limited inquiry appropriate to a general revenue 
proceeding.
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it is the latter question—usually involved in a general 
revenue proceeding only to a limited extent—which may 
raise the most serious environmental issues. The former 
question—the entitlement of the railroads to some kind 
of a general rate increase—raises few environmental 
issues and none which is claimed in this case to have 
been inadequately addressed in the impact statement.

The appellees insist that the decision not to prevent the 
facially neutral increases itself involves an impact on 
the environment when superimposed on an underlying 
rate structure which discriminates against recyclables.23 
They claim that the underlying rate structure involved 
here does discriminate against recyclables with serious 
environmental consequences and that upon more exten-
sive consideration of the issue, the ICC has in some part 
at least agreed with them and acted accordingly in sub-
sequent general revenue proceedings.24 Accordingly, it 
is said, the environmental consequences flowing from a 
facially neutral increase must be explored in an impact 
statement and can only be explored by analyzing the 
underlying rate structure. They further argue with force 
and some support in the record that the ICC has been 
tardy in complying with NEPA, that the ICC was re-

23 A percentage increase increases a high rate a larger absolute 
amount than it does a low rate.

24 The Commission has concluded a thorough investigation, in Ex 
parte 270, of the underlying rate structure as it applies to ferrous 
scrap and the virgin ores with which it competes. In Ex parte 295, 
a subsequent general revenue proceeding, the Commission concluded 
on further investigation that the rates on waste paper and non-
ferrous metal scrap are high in comparison to the virgin materials 
with which they compete, and it refused to permit increases as to 
them. It also concluded that the environmental consequences 
of this situation are small. In Ex parte 310, the most recent 
general revenue proceeding, the ICC declined to permit increases 
on either ferrous or nonferrous scrap, citing general economic factors 
which had hurt those industries in particular.
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quired to analyze the underlying rate structure only once 
with a view toward environmental consequences;25 that 
it had plenty of time and cause to do so before Ex parte 
281; and that it should, therefore, not have been 
permitted to terminate Ex parte 281 without having 
done so. This argument, however, stumbles over the 
holding in United States v. Louisiana, supra, which 
gives the ICC wide discretion in deciding what 
issues to address in a general revenue proceeding 
and permits it to postpone comprehensive consideration 
of claims of discrimination. It loses virtually all of its 
force in light of the fact that the ICC had begun an 
investigation of the underlying rate structure in Ex parte 
270 before commencing Ex parte 281 and had started 
devoting specific attention to environmental issues in that 
proceeding before the decision of the court below. Thus 
even if NEPA—in the face of United States v. Louisiana 
and the failure of the appellees to initiate a proceed-
ing under § 13 challenging rates on recyclables—were read 
to require the ICC to address comprehensively the under-
lying rate structure at least once before approval of a 
facially neutral general rate increase, no purpose could 
have been served by ordering it to thoroughly explore 
the question in the confined and inappropriate context 
of a railroad proposal for a general rate increase when 
it was already doing so in a more appropriate proceeding. 
The rate increases will remain effective in any event until 
such time as the ICC obtains sufficient information to 
declare the increase on some commodities lawful or 
unlawful.26

25 See CEQ Guidelines, 40 CFR § 1500.6 (d)(1).
26 The CEQ, on whose opposition to the impact statement appellees 

heavily rely, apparently recognizing the wisdom of exploring the 
underlying rate structure in a proceeding commenced expressly for 
that purpose, acquiesced in consideration of these issues in the con-
text of Ex parte 270, provided only that the ICC suspend the 
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The decision of the lower court, therefore, to deem the 
“federal action” involved in Ex parte 281 to include an 
implicit approval of the underlying rate structure was 
inaccurate and led it to an entirely unwarranted intru-
sion into an apparently sensible decision by the ICC to 
take much more limited “action” in that proceeding and 
to undertake the larger action in a separate proceeding 
better suited to the task.27

Having defined the scope of the “federal action” being 
taken in Ex parte 281, our decision of this case becomes 
easy. The lower court held that the environmental impact 
statement inadequately explored the underlying rate 
structure and the extent to which the use of recyclables 
will be affected by the rate structure. Whatever the 
result would have been if the ICC had been approving 
the entire rate structure in Ex parte 281,28 given the 
nature of the action taken by the ICC, the lower court 
was plainly incorrect.

increases on recyclables in the interim. The CEQ overlooked, how-
ever, the fact that the ICC was wholly without power to do this.

27 Apparently recognizing that the ICC’s terminating of Ex parte 
281 did not terminate its consideration of environmental issues relat-
ing to its rate structure and the consequent pointlessness of forcing 
the ICC to duplicate its efforts in the context of Ex parte 281, all 
of the appellees, except NARI, have filed suggestions of mootness. 
The case is not moot. The situation is not substantially different 
than it was at the time of the lower court’s decision; and the ICC 
is under an order to prepare a new impact statement in Ex parte 281 
and to hold hearings in Ex parte 281 and to write a final report in 
Ex parte 281 after the hearings. The ICC has not yet done so and 
claims that it should not be required to do so. NARI claims that 
it should be required to do so. We must decide who is right. How-
ever, we agree with the thrust of the suggestions of mootness that 
the relief granted below was not in the best interests of anyone.

28 A large portion of each of the briefs in these cases is devoted to 
the question of the proper scope of review by a court of the adequacy 
of the treatment of environmental issues in an impact statement. 
Compare, e. g., Lathan v. Brinegar, 506 F. 2d 677 (CA9 1974), with 
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A review of the record discloses that environmental 
issues pervaded the proceeding. In terms of time, paper, 
and effort on the part of the Commission, the railroads, 
other Government agencies, and the appellees, the en-
vironmental issues far outweighed the financial issue 
usually thought controlling at a general revenue proceed-
ing. The various statements, formal and informal, ex-
pressly recognized what all agree are the important 
possible environmental consequences involved—increased 
solid waste disposal and accelerated depletion of natural 
resources. The statements implicitly recognized the 
common-sense proposition that decisions to increase rates 
on recyclables could deter their use. The reports ex-
plored at some length the degree to which rate changes 
would affect the use of several separate categories of 
recyclables, looking, inter alia, at past responses to rate 
changes and at various other factors affecting use of 
recyclables including technological aspects of the dif-
ferent recycling industries. Finally, the statements in-
quired, preliminarily, into the fairness of the underlying 
rate structure, concluding that on the basis of the infor-
mation then available no discrimination could be found. 
Assuming that some rudimentary examination into the 
underlying rate structure and into the reasonableness of 
the new rates on particular recyclables was required, the 
consideration of environmental factors in connection 
therewith was more than adequate. Appellees’ best 
argument is that the ICC has acquired more knowledge 
since Ex parte 281, and has changed its mind on a num-
ber of matters and acted accordingly. This, however, 

City of New York v. United States, 344 F. Supp. 929 (EDNY 1972). 
However, we need not resolve this question since, in light of the 
“action” taken, under any standard of review the ICC gave an ade-
quately “hard look” at environmental matters.
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simply points up the limited nature of the decision made 
in Ex parte 281 and the absence of a need to reopen it.

Reversed.

Mr . Justice  Powell  took no part in the consideration 
or decision of these cases.

Mr . Justice  Dougla s , dissenting in part.
I agree with Parts I, II, and III of the Court’s opin-

ion that the cases are properly here and that the District 
Court had jurisdiction over appellees’ complaint. On 
the merits, I would, however, affirm.

This litigation presents a history of foot dragging by 
the ICC, as other parties to proceedings before it, in-
cluding other federal agencies, have attempted to prod 
it into compliance with the National Environmental 
Policy Act (NEPA). The “final impact statement” 
that the Court holds adequate presents a mélange of 
statistics that purport to show that an increase on the 
transportation rates of recyclable materials will not have 
a significant adverse impact on the environment. The 
Commission’s “analysis” has been thoroughly discredited 
by the comments of other federal agencies, including not 
only the Environmental Protection Agency and the 
Council on Environmental Quality, whose principal con-
cerns are environmental, but also the Department of 
Commerce and the General Services Administration. 
The Commission has responded to the adverse comments 
by papering over the defects they identify, rather than 
dealing with the substance of the deficiencies.

The environmental effects at stake are described in my 
opinion when the case was here before. United States 
v. SCRAP, 412 U. S. 669, 699-714 (1973). Appellees 
oppose increases on the rates for recyclables because in-
creases in transportation costs will retard the use of recy-
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cled products and thereby Contribute to further depletion 
of our natural resources. The Commission responded ini-
tially by asserting that an increase in transportation 
charges would have no effect upon the demand for scrap 
materials, and cited in support of this proposition statis-
tics showing that during a multiyear period when freight 
rates were rising, prices of recyclables fluctuated widely 
and consumption generally increased. See Increased 
Freight Rates and Charges, 1972, 341 I. C. C. 288, 397- 
402 (1972). The fallacy of the Commission’s argu-
ment was exposed by the Council on Environmental 
Quality, commenting on the price of and demand for 
ferrous metal scrap:

“[S]crap prices are determined by a number of fac-
tors operating simultaneously, among them are the 
aggregate demand for steel, the price and transpor-
tation costs of iron ore, the supply of scrap, as well 
as the transportation cost of scrap and other fac-
tors. It would be surprising indeed, if, in light of 
the number of factors constantly at work in the scrap 
market, a close and simple relationship existed be-
tween scrap price movements and freight rate 
changes.

“Nor does data which shows a constantly grow-
ing consumption of scrap despite rate increases 
prove that freight rate decisions are inconsequential. 
Growth might have been materially higher or lower 
had . . . rate decisions been different. What is 
needed in each instance is a multivariate analysis to 
isolate the effect of transportation costs on scrap 
prices and the quantity consumed.” 1

Yet the Commission persisted in these assertions, and it 
failed to make the price sensitivity studies the Council 

1 Attachment to letter from Russell E. Train, Chairman of Council 
on Environmental Quality, to ICC, Oct. 30, 1972. App. 572.
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recommended. See Ex parte No. 281, Increased Freight 
Rates and Charges, 1972, 346 I. C. C. 88, 145-149 (1973).

Appellees also argued to the Commission that the rate 
increases for recyclables exacerbated an existing dis-
crimination against these materials in the rate structure. 
The Commission expressed doubt that any unjustified 
discrimination existed, arguing that any disparity was 
probably attributable to differing costs. But a Depart-
ment of Transportation Study cited in the presentation 
made by the Environmental Protection Agency had 
concluded that ratios of revenue to cost were higher for 
certain recyclable commodities than for their virgin 
substitutes, causing the former to bear more than their 
“share” of the cost of service. The Commission’s own 
statistics supported this conclusion to some extent. 
Comparing the revenue-cost ratios for ferrous scrap and 
for iron ore, the Commission found that the scrap bore 
the lesser share of variable costs, but a greater share of 
all costs—fixed and variable—than did ore. Id., at 124. 
The Commission did not inquire further into this 
disparity.

The Court implicitly concedes the shortcomings of the 
Commission’s analysis, relying, as the Commission did, 
on the prospect that the environmental issues would 
receive further study in Ex parte 270, a proceeding initi-
ated to investigate the entire freight rate structure. But 
NEPA commands an agency to consider environ-
mental effects before it takes a “major federal action,” not 
to relegate consideration to further proceedings after 
action is taken, particularly where there is no assurance 
that a prompt conclusion will be forthcoming. When the 
Commission terminated its proceedings in Ex parte 281, 
Ex parte 270 had been in progress for more than two 
years. The scope of the investigation had not been 
fully defined at that time, and the prospect of any
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prompt illumination of the environmental issues was 
certainly remote. The Commission took no particular 
steps to expedite completion of that phase of the investi-
gation that would embrace the environmental issues 
controverted in Ex parte 281. Instead, the Commission 
was content to put aside these issues, offering a vague 
assurance that they would be taken up again in the 
course of what promised to be a protracted proceeding. 
Today, nearly two years later, we are not apprised of 
any conclusions as to environmental issues reached as a 
result of Ex parte 270; we do not even know whether a 
completion date is in sight. Meanwhile, environmental 
damage—irreversible damage—which appellees alleged 
with considerable supporting evidence may be contin-
uing, with its magnitude unknown.

NEPA is more than a technical statute of admin-
istrative procedure. It is a commitment to the preserva-
tion of our natural environment. The statute’s language 
conveys the urgency of that task. The District Court 
acted responsibly when it refused to accept the Commis-
sion’s representations that a complete treatment of the 
environmental issues was beyond its capability and 
therefore should not be required. One purpose of 
NEPA was to force agencies to acquire expertise in 
environmental matters, even if attention to parochial 
matters in the past had not demanded this capability.2 
The Court today excuses the Commission’s performance. 
The District Court, following the spirit of NEPA, 
told the Commission to do better. I would affirm its 
■judgment.

2 Section 102 (2) (A) of NEPA requires all agencies to “utilize 
a systematic, interdisciplinary approach which will insure the inte-
grated use of the natural and social sciences and the environmental 
design arts in planning and in decisionmaking which may have an 
impact on man’s environment.” 42 U. S. C. §4332 (2)(A). (Em- 
phasis added.)
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HICKS, DISTRICT ATTORNEY OF ORANGE 
COUNTY, et  al . v. MIRANDA, dba  

WALNUT PROPERTIES, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
CENTRAL DISTRICT OF CALIFORNIA

No. 74r-156. Argued March 24, 1975—Decided June 24, 1975

After the police, pursuant to four separate warrants, had seized four 
copies of an allegedly obscene film from appellees’ theater, mis-
demeanor charges were filed in Municipal Court against two 
theater employees, and the California Superior Court ordered 
appellees to show cause why the film should not be declared 
obscene. Subsequently, the Superior Court declared the film 
obscene and ordered seized all copies that might be found at the 
theater. Rather than appealing from this order, appellees filed 
suit in Federal District Court against appellant police officers and 
prosecuting attorneys, seeking an injunction against enforcement 
of the California obscenity statute and for return of the seized 
copies of the film, and a judgment declaring the statute uncon-
stitutional. A three-judge court was then convened to consider 
the constitutionality of the statute. Meanwhile, appellees were 
added as parties defendant in the Municipal Court criminal pro-
ceeding. Thereafter, the three-judge court declared the obscenity 
statute unconstitutional, ordered return to appellees of all seized 
copies of the film, and rejected appellants’ claim that Younger v. 
Harris, 401 U. S. 37, and Samuels v. MackeH, 401 U. S. 66, 
required dismissal of the case, holding that no criminal charges 
were pending against appellees in state court and that in any 
event the pattern of search warrants and seizures of the film 
showed bad faith and harassment on the authorities’ part. The 
court then denied appellants’ motions for rehearing and relief from 
the judgment, based, inter alia, on this Court’s intervening dis-
missal “for want of a substantial federal question” of the appeal 
in Miller v. California, 418 U. S. 915 (Müler II), from the Cali-
fornia Superior Court’s judgment sustaining the constitutionality 
of the California obscenity statute; reaffirmed its Younger v. 
Harris ruling; and, after concluding that it was not bound by the 
dismissal of Müler II, supra, adhered to its judgment that the 

• obscenity statute was unconstitutional, although it amended its 
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injunction so as to require appellants to seek return of three of 
the four copies of the film in the Municipal Court’s possession. 
Held:

1. This Court has jurisdiction over the appeal under 28 U. S. C. 
§ 1253, and the injunction, as well as the declaratory judgment, 
is properly before the Court. Pp. 342-348.

(a) Although the constitutional issues presented in Miller II 
and declared insubstantial by this Court, could not be considered 
substantial and decided otherwise by the District Court, Miller II 
did not require that the three-judge court be dissolved in the 
circumstances. Since appellees not only challenged the enforce-
ment of the obscenity statute but also sought to enjoin enforce-
ment of the search warrant statutes (necessarily on constitutional 
grounds) insofar as they might be applied to permit the multiple 
seizures of the film, and since Miller II had nothing to do with 
the issue of the validity of the multiple seizures, that issue re-
mained in the case and the three-judge court should have remained 
in session to consider it. Pp. 343-346.

(b) The District Court’s injunction, requiring appellants to 
seek return of three copies of the film in the Municipal Court’s 
possession, plainly interfered with the pending criminal prosecu-
tion and with enforcement of the obscenity statute, and hence was 
an injunction reserved to a three-judge court under 28 U. S. C. 
§2281. Pp. 347-348.

2. The District Court erred in reaching the merits of the case 
despite appellants’ insistence that it be dismissed under Younger 
n . Harris and Samuels v. Mackell. Pp. 348-352.

(a) Where state criminal proceedings are begun against the 
federal plaintiffs after the federal complaint is filed but before 
any proceedings of substance on the merits have taken place in 
the federal court, the principles of Younger v. Harris should apply 
in full force. Here, appellees were charged in the state criminal 
proceedings prior to appellants’ answering the federal case and 
prior to any proceedings before the three-judge court, and hence 
the federal complaint should have been dismissed on appellants’ 
motion absent satisfactory proof of those extraordinary circum-
stances warranting one of the exceptions to the rule of Younger v. 
Harris and related cases. Pp. 348-350.

(b) Absent at least some effort by the District Court to 
impeach the prosecuting officials’ entitlement to rely on repeated 
judicial authorization for seizures of the film, official bad faith and 
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harassment were not made out, and the District Court erred in 
holding otherwise. Pp. 350-352.

388 F. Supp. 350, reversed.

Whi te , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Bla ckmu n , Pow ell , and Rehn qui st , JJ., joined. Burg er , 
C. J., filed a concurring opinion, post, p. 352. Stewa rt , J., filed a 
dissenting opinion, in which Dou gl as , Bre nn an , and Mar sha ll , 
J J., joined, post, p. 353.

Oretta D. Sears, pro se, and Arlo E. Smith, Assistant 
Attorney General of California, argued the cause for ap-
pellants. With them on the briefs were Evelle J. 
Younger, Attorney General, Jack R. Winkler, Chief As-
sistant Attorney General, Edward P. O’Brien, Assistant 
Attorney General, Alvin J. Knudson, Deputy Attorney 
General, Cecil Hicks, pro se, Michael R. Capizzi, and 
Ronald H. Bevins.

Stanley Fleishman and Sam Rosenwein argued the 
cause for appellees. With them on the brief was David 
M. Brown.

Mr . Just ice  White  delivered the opinion of the 
Court.

This case poses issues under Younger n . Harris, 401 
U. S. 37 (1971), Samuels v. Mackell, 401 U. S. 66 (1971), 
and related cases, as well as the preliminary question 
as to our jurisdiction of this direct appeal from a judg-
ment of a three-judge District Court.

I
On November 23 and 24, 1973, pursuant to four sepa-

rate warrants issued seriatim, the police seized four 
copies of the film “Deep Throat,” each of which had been 
shown at the Pussycat Theatre in Buena Park, Orange
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County, Cal.1 On November 26 an eight-count crim-
inal misdemeanor charge was filed in the Orange 
County Municipal Court against two employees of the 
theater, each film seized being the subject matter of two 
counts in the complaint. Also on November 26, the 
Superior Court of Orange County ordered appellees2 to 
show cause why “Deep Throat” should not be declared 
obscene, an immediate hearing being available to appel-
lees, who appeared that day, objected on state-law 
grounds to the court’s jurisdiction to conduct such a pro-
ceeding, purported to “reserve” all federal questions, and 
refused further to participate. Thereupon, on November 
27 the Superior Court held a hearing, viewed the film, 
took evidence, and then declared the movie to be obscene

1 The first warrant was issued following a viewing of the film by 
an Orange County Municipal Court judge. The same judge also 
issued the other three warrants, the third one after a viewing of 
the version of the film then showing. The other two warrants were 
issued on affidavits of police officers who had witnessed exhibition 
of the film. Each of the warrant affidavits other than the first one 
indicated that the film to be seized was in some respects different, 
from the first print seized.

In response to claims of bad faith which were later made against 
them, the four police officer appellants asserted that in Octo-
ber 1973, successive seizures of “Deep Throat” had been made 
under warrant in Riverside County, Cal. The theater involved in 
those seizures sought federal relief, which was denied, the seizures 
being upheld despite challenge under Heller v. New York, 413 U. S. 
483 (1973). It was after this decision, it was asserted, that Buena 
Park authorities sought warrants for the seizure of “Deep Throat” 
showing in that city.

2 The order ran against Vincent Miranda, dba Pussycat Theatre, 
Walnut Properties, Inc., and theater employees. Actually, Miranda, 
who owned the land on which the theater was located, did business 
as Walnut Properties, and Pussycat Theatre Hollywood was a Cali-
fornia corporation of which Miranda was president and a stock-
holder. Nothing has been made by the parties of this confusion in 
identification.
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and ordered seized all copies of it that might be found at 
the theater. This judgment and order were not appealed 
by appellees.3

3 The apparent basis for not pursuing appellate remedies is 
illuminated in the course of the following colloquy in this case 
between Judge Ferguson and appellees’ counsel which occurred when 
appellees sought relief, described infra, at 340, against the subse-
quent actions of the Superior Court, Appellate Department.

“THE COURT: Have you taken that order up to the California 
Court of Appeals?

“MR. BROWN: No, we have not.
“THE COURT: Why not?
“MR. BROWN: Because, your Honor, initially back in Novem-

ber when this first occurred, the day after the hearing we filed the 
Complaint in this action and one of the bases for relief alleged in 
the Complaint was the deprivation of the plaintiff’s Constitutional 
rights by virtue of these proceedings and we alleged from the very 
beginning that those proceedings were violative of California law, 
clearly, and violative of our Constitutional rights and we asked 
this Court to give us relief from that specific proceeding. That 
was the inception of this action, as a matter of fact. Once we 
had invoked the jurisdiction of this Court properly we sought 
relief in this Court and we did not press the matter further in 
the California State Courts.

“THE COURT: Well, how can you go halfway and not go all 
the way?

“MR. BROWN: Your Honor, at the very first hearing in Novem-
ber we filed the documents with the Superior Court stating that 
we were reserving all questions of Federal Constitutional law pur-
suant to the England case. We knew that we may—we had in 
mind the trap that can be set a litigant in these circumstances. 
It was our intent from the beginning to allege Federal jurisdic-
tion and to seek relief under the Civil Rights Act for these events 
and that is why at the very first time we appeared in the Orange 
County Superior Court we so indicated to the Court that that 
was the case.

“THE COURT: Yes, but you told me that August the 2nd you 
appeared before the Superior Court in Orange County and made 
some kind of a motion—
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Instead, on November 29, they filed this suit in the 
District Court against appellants—four police officers 
of Buena Park and the District Attorney and Assistant 
District Attorney of Orange County. The complaint 
recited the seizures and the proceedings in the Superior 
Court, stated that the action was for an injunction 
against the enforcement of the California obscenity stat-

“MR. BROWN: But again, your Honor—
“THE COURT: Let me finish.
“—to set aside Judge McMillan’s order with reference to seizures 

of these two films. He denied your request and my question to you 
is a simple one. When you go halfway why shouldn’t you be 
required to go all the way?

“MR. BROWN: It was our purpose in the beginning not to liti-
gate these claims in the State court.

“THE COURT: Well, don’t you think that it is only fit and 
proper that the California courts should be permitted to eradicate 
any deficiencies that may occur in the lower courts?

“THE COURT: All right. Why don’t you take it up before 
the California Supreme Court? That is my question to you.

“MR. BROWN: Because, your Honor, we could have done so 
but we also had the right to invoke Federal jurisdiction.

“THE COURT: I understand you have the right. That is not 
my question, as to the jurisdiction of this Court. My question to 
you is why haven’t you given the California Appellate Courts the 
right and the forum to correct any deficiencies of the California 
lower courts that you say exist?

“MR. BROWN: Your Honor, this is a situation in which a liti-
gant has a choice. If there is an unsettled question—

“THE COURT: All right. So your answer is you do not want 
to. Is that your answer?

“MR. BROWN: That’s correct.
“THE COURT; AU right.
“MR. BROWN: We did not want to do so because we did not 

consider the question of State law to be an unsettled question.
“THE COURT: AU right.”
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ute, and prayed for judgment declaring the obscenity 
statute unconstitutional, and for an injunction ordering 
the return of all copies of the film, but permitting one of 
the films to be duplicated before its return.

A temporary restraining order was requested and de-
nied, the District Judge finding the proof of irreparable 
injury to be lacking and an insufficient likelihood of pre-
vailing on the merits to warrant an injunction.4 He re-
quested the convening of a three-judge court, however, to 
consider the constitutionality of the statute. Such a 
court was then designated on January 8, 1974.5

Service of the complaint was completed on January 14, 
1974, and answers and motions to dismiss, as well as a 
motion for summary judgment, were filed by appellants. 
Appellees moved for a preliminary injunction.6 None 

4 Judge Lydick, United States District Judge, to whom the case 
had been assigned following the initial disqualification of Judge 
Ferguson, made this ruling. His conclusion was that appellees had 
“failed totally to make that showing of irreparable damage, lack 
of an adequate legal remedy and likelihood of prevailing on the 
merits needed to justify the issuance of a temporary restraining 
order which would require [the defendants] to disobey the orders of 
[the state] courts and would restrain the lawful enforcement of a 
State statute.”

5 Judge Ferguson, but not Judge Lydick, was designated to serve 
on the three-judge panel. The State of California insists that under 
28 U. S. C. §2284, providing that “[t]he district judge to whom 
the application for injunction or other relief is presented shall con-
stitute one member” of the three-judge court, Judge Lydick should 
have been one of the three members. We do not deem the requirement 
jurisdictional, however; and even though the order appointing the 
three-judge court called for early fifing of any objections to the 
composition of the court, the issue was never presented to the 
District Court but is raised here for the first time, and in our view 
too late.

6 The motion sought an injunction against the enforcement of 
California Penal Code §311 et seq. (1970 ed. and Supp. 1975), as 
well as §§ 1523-1542 (1970 ed. and Supp. 1975). Sections 1523- 
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of the motions was granted and no hearings held, all of 
the issues being ordered submitted on briefs and affi-
davits. The Attorney General of California also ap-
peared and urged the District Court to follow People v. 
Enskat, 33 Cal. App. 3d 900, 109 Cal. Rptr. 433 (1973) 
(hearing denied Oct. 24, 1973), which, after Miller v. 
California, 413 U. S. 15 (1973) (Miller I), had upheld 
the California obscenity statute.

Meanwhile, on January 15, the criminal complaint 
pending in the Municipal Court had been amended by 
naming appellees7 as additional parties defendant and 
by adding four conspiracy counts, one relating to each of 
the seized films. Also, on motions of the defendants in 
that case, two of the films were ordered suppressed on the 
ground that the two search warrants for seizing “Deep 
Throat” last issued, one on November 23 and the other 
on November 24, did not sufficiently allege that the films 
to be seized under those warrants differed from each 
other and from the films previously seized, the final two 
seizures being said to be invalid multiple seizures.8 Im-
mediately after this order, which was later appealed and 
reversed, the defense and the prosecution stipulated that 
for purposes of the trial, which was expected to be forth-

1542 constitute Chapter 3 of the Penal Code entitled “Of Search 
Warrants.” The sections provide for the issuance, service, and 
return of search warrants.

7 Actually, the amended complaint named as defendants Vincent 
Miranda and Walnut Properties, Inc. See n. 2, supra. In re-
ferring to the amended criminal complaint, appellees speak of the 
amendment of the complaint to “include” the names of the “appel-
lees.” Brief for Appellees 43.

8 The prosecution claimed that each film was different, filed 
affidavits to this effect, and asserted that the official policy was 
to seize only one copy of a film unless different versions were 
exhibited. The court limited its attention to the search warrant 
affidavits which it said did not expressly allege that the last two 
copies seized were different.
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coming, the four prints of the film would be considered 
identical and only one copy would have to be proved at 
trial.9

On June 4, 1974, the three-judge court issued its judg-
ment and opinion declaring the California obscenity stat-
ute to be unconstitutional for failure to satisfy the re-
quirements of Miller I and ordering appellants to return 
to appellees all copies of “Deep Throat” which had been 
seized as well as to refrain from making any additional 
seizures. Appellants’ claim that Younger v. Harris, 
401 U. S. 37 (1971), and Samuels n . Mackell, 401 U. S. 
66 (1971), required dismissal of the case was rejected, the 
court holding that no criminal charges were pending in 
the state court against appellees and that in any event 
the pattern of search warrants and seizures demonstrated 
bad faith and harassment on the part of the authorities, 
all of which relieved the court from the strictures of 
Younger v. Harris, supra, and its related cases.

Appellants filed various motions for rehearing, to 
amend the judgment, and for relief from judgment, also 
later calling the court’s attention to two developments 
they considered important: First, the dismissal on July 
25, 1974, “for want of a substantial federal question” of 
the appeal in Miller v. California, 418 U. S. 915 (Miller 
II), from a judgment of the Superior Court, Appellate 
Department, Orange County, California, sustaining the 
constitutionality of the very California obscenity statute 
which the District Court had declared unconstitutional; 
second, the reversal by the Superior Court, Appellate 
Department, of the suppression order which had been 
issued in the criminal case pending in the Municipal 
Court, the per curiam reversal citing Aday v. Superior 

9 The prosecution later asserted that the stipulation did not pro-
vide for the return of the suppressed films or of any others. The 
films were not returned, the suppression order was appealed, and 
it was reversed. See infra, this page.
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Court, 55 Cal. 2d 789, 362 P. 2d 47 (1961), and saying 
the “requisite prompt adversary determination of ob-
scenity under Heller v. New York . . . has been held.” 10

On September 30, the three-judge court denied appel-
lants’ motions, reaffirmed its June 4 Younger v. Harris 
ruling and, after concluding it was not bound by the dis-
missal of Miller II, adhered to its judgment that the 
California statute was invalid under the Federal Consti-

10 The showing of “Deep Throat” had meanwhile been resumed 
by appellees. Soon after Miller II and the reversal of the sup-
pression order, the Superior Court of Orange County reaffirmed its 
order of November 27, 1973, and directed additional seizures of 
“Deep Throat.” Seizures under warrant were also made of the 
film “The Devil in Miss Jones.” At a show-cause proceeding 
before Judge Ferguson sitting as a single judge, the judge declined 
to hold appellants in contempt for failing to return the copies of 
“Deep Throat” covered by the June 4 judgment. His oral ruling 
was:

“THE COURT: You do not have to argue about that at all any 
more. Mr. Brown comes before the Court arguing that the con-
tempt occurred because of the failure to turn over three of the 
films as a result of the November 1973 seizures. The defendants 
filed a motion to reconsider. An opinion is circulating now among 
the Three Judge Court with reference to that motion so it would 
be absurd for me to say that there was a contempt of court for 
failure to turn over those three films.

“THE COURT: . . .
“Now, with reference to the returning of three of the films, the 

Court cannot find that there was any contempt in that, either, 
primarily because that issue of returning the films had been taken 
under submission by the Three Judge Court and there was no 
specific order outstanding which required immediate compliance. 
So the Order to Show Cause with reference to contempt will be 
vacated.”

Judge Ferguson did, however, issue a preliminary injunction 
against further seizures of the two films. Title 28 U. S. C. §§ 2284 
(3) and (5) forbid a single judge to issue an interlocutory injunction 
in a three-judge-court case. The status of Judge Ferguson’s prelim-
inary injunction is not at issue here.
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tution. In response to appellants’ claim that they were 
without power to comply with the June 4 injunction, the 
films being in the possession of the Municipal Court, the 
court amended the injunctive portion of its order so as to 
read as follows:

“The defendants shall in good faith petition the 
Municipal Court of the North Orange County Ju-
dicial District to return to the plaintiffs three of the 
four film prints seized from the plaintiffs on No-
vember 23 and 24, 1973, in the City of Buena Park.” 

Appeals were taken to this Court from both the judg-
ment of June 4 and the amended judgment of September 
30. We postponed further consideration of our jurisdic-
tion to the consideration of the merits of the case. 
419 U. S. 1018 (1974) J1

II
We deal first with questions about our jurisdiction over 

this direct appeal under 28 U. S. C. § 1253.12 At the 

11 Because the amended judgment was entered in response to 
timely motions for rehearing and to amend the June 4 judgment, 
appellees insist that it is the amended judgment that is before the 
Court. Appellants filed notices of appeal from the June 4 judgment, 
despite their pending motions, and some contend that the District 
Court had no jurisdiction to enter the September 30 order. Some 
appellants also appealed from the September judgment, however, 
and we think the appellees have the better view of this issue. The 
amended judgment is before us.

12 Section 1253 provides:
“Except as otherwise provided by law, any party may appeal to 

the Supreme Court from an order granting or denying, after notice 
and hearing, an interlocutory or permanent injunction in any civil 
action, suit or proceeding required by any Act of Congress to be 
heard and determined by a district court of three judges.”

Section 2281 requires three-judge courts under certain 
circumstances:

“An interlocutory or permanent injunction restraining the en-
forcement, operation or execution of any State statute by restrain-
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outset, this case was concededly a matter for a three- 
judge court. Appellees’ complaint asserted as much, and 
they do not now contend otherwise.13 Furthermore, on 
June 4 the District Court declared the California ob-
scenity statute unconstitutional and ordered the return 
of all copies of the film that had been seized. Appellees 
do not claim that this order, which would have aborted 
the pending criminal prosecution, was not an injunction 
within the meaning of § 1253 and was not appealable 
here. The jurisdictional issues arise from events that 
occurred subsequent to June 4.

A
The first question emerges from our summary dis-

missal in Miller II. Appellants claimed in the District 
Court, and claim here, that Miller II was binding on the 
District Court and required that court to sustain the 
California obscenity statute and to dismiss the case. If 
appellants are correct in this position, the question arises 
whether Miller II removed the necessity for a three- 
judge court under the rule of Bailey v. Patterson, 369 
U. S. 31 (1962), in which event our appellate jurisdiction 
under 28 U. S. C. § 1253 would also evaporate.

We agree with appellants that the District Court was 
in error in holding that it could disregard the decision in 
Miller II. That case was an appeal from a decision by a

ing the action of any officer of such State in the enforcement or 
execution of such statute or of an order made by an administrative 
board or commission acting under State statutes, shall not be granted 
by any district court or judge thereof upon the ground of the un-
constitutionality of such statute unless the application therefor is 
heard and determined by a district court of three judges under sec-
tion 2284 of this title.” 

13 Although only local officers were defendants, they were enforc-
ing a statewide statute and are state officers for the purposes of 
§ 1253. Spielman Motor Co. v. Dodge, 295 U. S. 89, 91-95 (1935).
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state court upholding a state statute against federal con-
stitutional attack. A federal constitutional issue was prop-
erly presented, it was within our appellate jurisdiction 
under 28 U. S. C. § 1257 (2), and we had no discretion to 
refuse adjudication of the case on its merits as would have 
been true had the case been brought here under our 
certiorari jurisdiction. We were not obligated to grant 
the case plenary consideration, and we did not; but we 
were required to deal with its merits. We did so by con-
cluding that the appeal should be dismissed because the 
constitutional challenge to the California statute was not 
a substantial one. The three-judge court was not free to 
disregard this pronouncement. As Mr . Justi ce  Bren -
nan  once observed, “ [v] otes to affirm summarily, and to 
dismiss for want of a substantial federal question, it 
hardly needs comment, are votes on the merits of a 
case . . . Ohio ex rel. Eaton v. Price, 360 U. S. 246, 247 
(1959); cf. R. Stern & E. Gressman, Supreme Court 
Practice 197 (4th ed. 1969) (“The Court is, however, de-
ciding a case on the merits, when it dismisses for want of 
a substantial question ...”); C. Wright, Law of Federal 
Courts 495 (2d ed. 1970) (“Summary disposition of an ap-
peal, however, either by affirmance or by dismissal for 
want of a substantial federal question, is a disposition on 
the merits”). The District Court should have followed 
the Second Circuit’s advice, first, in Port Authority Bond-
holders Protective Committee v. Port of New York Au-
thority, 387 F. 2d 259, 263 n. 3 (1967), that “unless and 
until the Supreme Court should instruct otherwise, in-
ferior federal courts had best adhere to the view that if 
the Court has branded a question as unsubstantial, it re-
mains so except when doctrinal developments indicate 
otherwise”; and, later, in Doe n . Hodgson, 478 F. 2d 537, 
539, cert, denied sub nom. Doe v. Brennan, 414 U. S. 
1096 (1973), that the lower courts are bound by sum-
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mary decisions by this Court “ ‘until such time as the 
Court informs [them] that [they] are not.’ ”

Although the constitutional issues which were pre-
sented in Miller II and which were declared to be insub-
stantial by this Court, could not be considered substantial 
and decided otherwise by the District Court, we cannot 
conclude that Miller II required that the three-judge 
court be dissolved in the circumstances of this case.14 
Appellees, as plaintiffs in the District Court, not only 
challenged the enforcement of the obscenity statute but 
also sought to enjoin the enforcement of the California 
search warrant statutes, Penal Code §§ 1523-1542 (1970 
ed. and Supp. 1975), insofar as they might be applied, 
contrary to Heller v. New York, 413 U. S. 483 (1973), to 
permit the multiple seizures that occurred in this case. 
The application for a preliminary injunction made this 
aim of the suit quite express. The three-judge court in 
its June 4 decision declared the obscenity statute uncon-
stitutional and ordered four copies of the film returned. 
Its constitutional conclusion was reaffirmed on Septem-
ber 30, despite Miller II, and its injunction was to some 
extent modified. Miller II, however, had nothing to do 
with the validity of multiple seizures as an issue wholly 
independent of the validity of the obscenity statutes.

14 Of course, Miller II would have been decisive here only if the 
issues in Miller II and the present case were sufficiently the same 
that Miller II was a controlling precedent. Thus, had the District 
Court considered itself bound by summary dismissals of appeals by 
this Court, its initial task would have been to ascertain what issues 
had been properly presented in Miller II and declared by this Court 
to be without substance. Ascertaining the reach and content of 
summary actions may itself present issues of real substance, and in 
circumstances where the constitutionality of a state statute is at 
stake, that undertaking itself may be one for a three-judge court. 
Whether that is the case here we need not decide.
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That issue—the validity, in light of Heller, of the chal-
lenged application of the search warrant statutes—re-
mained in the case after the Miller II dismissal. Indeed, 
although the District Court based its injunctive order on 
the unconstitutionality of the obscenity statutes, the in-
junction also interfered with the enforcement of the 
California search warrant statutes, necessarily on consti-
tutional grounds.15 With this question in the case, the 
three-judge court should have remained in session, as it 
did, and, as it also did, should have dealt with the 
Younger issue before reaching the merits of the consti-
tutional issues presented. That issue, however, as we 
show in Part III, was not correctly decided.

15 In Aday v. Superior Court, 55 Cal. 2d 789, 362 P. 2d 47 (1961), 
the California Supreme Court sustained use of a search warrant to 
effect a massive seizure of obscene books pending outcome of a crimi-
nal trial. The court rejected a First Amendment prior-restraint claim, 
referring to the obscene books as “contraband” and noting that this 
Court had allowed interim relief to the States in obscenity cases in 
order to “prevent frustration of judicial condemnation of obscene 
matter.” Later decisions of this Court, e. g., A Quantity of Books 
v. Kansas, 378 U. S. 205 (1964), have undermined Aday 
insofar as it permits the State, absent a prior adversary hearing, 
to block the “distribution or exhibition,” Heller v. New York, 
413 U. S. 483, 492 (1973), of films or books by seizing them in 
greater quantities than is necessary for use as evidence in a crim-
inal case or other judicial proceedings. However, in reversing the 
Municipal Court’s suppression order, see supra, at 340-341, we take 
the Superior Court’s reference to Aday to mean that the November 
seizures effected by search warrant were valid under that case and 
under the state statute once a prompt adversary hearing to de-
termine obscenity is held, which hearing in its view would remove 
any constitutional objection under Heller v. New York, supra, to 
retention of more than one copy of “Deep Throat.” The District 
Court’s injunction nevertheless required the return of three of the 
seized films. We do not, of course, pass upon the merits of the 
reversal of the suppression order or the views expressed therein.
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B
Appellees contend (1) that under Gonzalez v. Auto-

matic Employees Credit Union, 419 U. S. 90 (1974), and 
MTM, Inc. v. Baxley, 420 U. S. 799 (1975), the only in-
junctions issued by properly convened three-judge courts 
that are directly appealable here are those that three- 
judge courts alone may issue and (2) that the injunction 
finally issued on September 30 was not one that is re-
served to a three-judge court under 28 U. S. C. § 2281. 
Even if appellees’ premise is correct, but see Philbrook v. 
Glodgett, 421 U. S. 707, 712-713, n. 8 (1975), we cannot 
agree with the conclusion that the injunction entered here 
was not appealable. Not only was a state statute declared 
unconstitutional but also the injunctive order, as 
amended September 30, 1974, required appellants to seek 
the return of the three prints of “Deep Throat” which 
were the subject of nine of the 12 counts of the amended 
criminal complaint still pending in the Municipal Court. 
Return of the copies would prohibit their use as evidence 
and would, furthermore, prevent their retention and 
probable destruction as contraband should the State pre-
vail in the criminal case. Plainly, the order interfered 
with the pending criminal prosecution and with the en-
forcement of a state obscenity statute. In the circum-
stances here, the injunctive order, issued as it was by a 
federal court against state authorities, necessarily rested 
on federal constitutional grounds. Aside from its opinion 
that the California statute was unconstitutional, the Dis-
trict Court articulated no basis for assuming authority 
to order the return of the films and in effect to negate 
not only three of the four seizures under state search 
warrants, which the Appellate Department of the Su-
perior Court had upheld, but also the proceedings in the 
Superior Court that had declared the film to be obscene 
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and seizable.16 The District Court’s June 4 opinion, we 
think, made its constitutional thesis express:

“The gravamen of the defendants’ justification is, 
of course, that the property is contraband, both the 
evidence and the fruit of an illegal activity. Such 
a justification, however, dissipates in the face of a 
declaration by this court that the statute is invalid.”

We accordingly conclude that the September 30 injunc-
tion, as well as the declaratory judgment underlying it, is 
properly before the Court.

Ill
The District Court committed error in reaching the 

merits of this case despite the appellants’ insistence that 
it be dismissed under Younger v. Harris, 401 U. S. 37 
(1971), and Samuels v. Mackell, 401 U. S. 66 (1971). 
When they filed their federal complaint, no state 
criminal proceedings were pending against appellees by 
name; but two employees of the theater had been 
charged and four copies of “Deep Throat” belonging to 
appellees had been seized, were being held, and had 
been declared to be obscene and seizable by the Su-
perior Court. Appellees had a substantial stake in the 
state proceedings, so much so that they sought federal 
relief, demanding that the state statute be declared 
void and their films be returned to them. Obviously, 
their interests and those of their employees were inter-

16 The District Court noted that prosecution and defense coun-
sel, following the suppression order in the Municipal Court, stipu-
lated that the four copies would be deemed identical and only one 
copy need be proved. However, the prosecution denied any agree-
ment to return the suppressed films, successfully appealed the sup-
pression order, and asserted that the District Court’s order inter-
fered with the prosecution of its case. As we have said, the judg-
ment of the District Court also interfered with the enforcement of 
the California search warrant statutes.
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twined; and, as we have pointed out, the federal 
action sought to interfere with the pending state prose-
cution. Absent a clear showing that appellees, whose 
lawyers also represented their employees, could not seek 
the return of their property in the state proceedings and 
see to it that their federal claims were presented there, 
the requirements of Younger n . Harris could not be 
avoided on the ground that no criminal prosecution was 
pending against appellees on the date the federal com-
plaint was filed. The rule in Younger v. Harris is designed 
to “permit state courts to try state cases free from inter-
ference by federal courts,” 401 U. S., at 43, particularly 
where the party to the federal case may fully litigate his 
claim before the state court. Plainly, “ [t]he same comity 
considerations apply,” Allee v. Medrano, 416 U. S. 802, 
831 (1974) (Burger , C. J., concurring), where the inter-
ference is sought by some, such as appellees, not parties 
to the state case.

What is more, on the day following the completion of 
service of the complaint, appellees were charged along 
with their employees in Municipal Court. Neither Stej- 
jel v. Thompson, 415 U. S. 452 (1974), nor any other case 
in this Court has held that for Younger v. Harris to 
apply, the state criminal proceedings must be pending 
on the day the federal case is filed. Indeed, the issue 
has been left open;17 and we now hold that where state 
criminal proceedings are begun against the federal plain-
tiffs after the federal complaint is filed but before any 
proceedings of substance on the merits have taken place 
in the federal court, the principles of Younger v. Harris 
should apply in full force. Here, appellees were charged 

17 At least some Justices have thought so. Perez n . Ledesma, 401 
U. S. 82, 117 n. 9 (1971) (Bren na n , J., joined by Whi te  and Mar -
sha ll , JJ., concurring and dissenting). Also, Stefjel v. Thompson, 
supra, did not decide whether an injunction, as well as a declaratory 
judgment, can be issued when no state prosecution is pending,
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on January 15, prior to answering the federal case and 
prior to any proceedings whatsoever before the three- 
judge court. Unless we are to trivialize the principles 
of Younger v. Harris, the federal complaint should have 
been dismissed on the appellants’ motion absent satisfac-
tory proof of those extraordinary circumstances calling 
into play one of the limited exceptions to the rule of 
Younger v. Harris and related cases.18

The District Court concluded that extraordinary cir-
cumstances had been shown in the form of official harass-
ment and bad faith, but this was also error. The rele-
vant findings of the District Court were vague and 
conclusory.19 There were references to the “pattern of 

18 Appellees also argue that dismissal under Younger n . Harris was 
not required because People n . Enskat, 33 Cal. App. 3d 900, 
109 Cal. Rptr. 433 (1973), had settled the constitutional issue 
in the state courts with respect to the obscenity statute. But 
Younger n . Harris is not so easily avoided. State courts, like 
other courts, sometimes change their minds. Moreover, People 
n . Enskat was the decision of an intermediate appellate court of the 
State, and the Supreme Court of California could have again been 
asked to pass upon the constitutionality of the California statute. 
In any event, the way was open for appellees to present their fed-
eral issues to this Court in the event of adverse decision in the 
California courts.

19 The June 4 opinion stated:
“Finally, the objective facts set forth in the first part of this 

opinion clearly demonstrate bad faith and harassment which would 
justify federal intervention. Any editorializing of those facts would 
serve no purpose. It is sufficient to note that the pattern of seiz-
ures of the plaintiffs’ cash receipts and films demonstrate [s] that the 
police were bent upon a course of action that, regardless of the na-
ture of any judicial proceeding, would effectively exorcise the movie 
‘Deep Throat’ out of Buena Park.”
Also, in the supplemental opinion of September 30, 1974, the District 
Court stated: “[T]he evidence brought to fight by the petition for 
rehearing only serves to strengthen the previous finding of bad faith 
and harassment,” observing only that no explanation had been 
offered for not instituting criminal proceedings against appellees
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seizure” and to “the evidence brought to light by the pe-
tition for rehearing”; and the unexplicated conclusion 
was then drawn that “regardless of the nature of any 
judicial proceeding,” the police were bent on banishing 
“Deep Throat” from Buena Park. Yet each step in the 
pattern of seizures condemned by the District Court was 
authorized by judicial warrant or order; and the District 
Court did not purport to invalidate any of the four war-
rants, in any way to question the propriety of the pro-
ceedings in the Superior Court,20 or even to mention the 
reversal of the suppression order in the Appellate De-
partment of that court. Absent at least some effort by 
the District Court to impeach the entitlement of the 
prosecuting officials to rely on repeated judicial authoriza-
tion for their conduct, we cannot agree that bad faith 
and harassment were made out. Indeed, such conclu-
sion would not necessarily follow even if it were shown 
that the state courts were in error on some one or more 
issues of state or federal law.21

until after the federal complaint was filed against them and that 
“[w]ithout such an explanation it is reasonable for the court to con-
clude that the institution of the criminal proceedings was in re-
taliation for the attempt by plaintiffs to have their constitutional 
rights judicially determined in this court.”

20 It has been noted that appellees did not appeal the Superior 
Court’s order of November 27, 1973, declaring “Deep Throat” 
obscene and ordering all copies of it seized. It may be that under 
Huffman v. Pursue, Ltd., 420 U. S. 592 (1975), the failure of 
appellees to appeal the Superior Court order of November 27, 
1973, would itself foreclose resort to federal court, absent extraor-
dinary circumstances bringing the case within some exception to 
Younger v. Harris. Appellees now assert, seemingly contrary to 
their prior statement before Judge Ferguson, see n. 3, supra, that 
the November 27 order was not appealable. In view of our disposi-
tion of the case, we need not pursue the matter further.

21 We need not, and do not, ourselves decide or intimate any opin-
ion as to whether the Superior Court proceedings were, as claimed 
by appellees, unauthorized under California law.
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In the last analysis, it seems to us that the District 
Court’s judgment rests almost entirely on its conclusion 
that the California obscenity statute was unconstitu-
tional and unenforceable. But even assuming that the 
District Court was correct in its conclusion, the statute 
had not been so condemned in November 1973, and the 
District Court was not entitled to infer official bad faith 
merely because it—the District Court—disagreed with 
People v. Enskat. Otherwise, bad faith and harass-
ment would be present in every case in which a state 
statute is ruled unconstitutional, and the rule of Younger 
v. Harris would be swallowed up by its exception. 
The District Court should have dismissed the complaint 
before it and we accordingly reverse its judgment.

So ordered.

Mr . Chief  Just ice  Burger , concurring.
I join the opinion of the Court but I add a word about 

the composition of the three-judge District Court and 
the circumstances under which it was convened. Under 
28 U. S. C. §2284 (1) the district judge to whom the 
application for relief is presented, and who notifies the 
chief judge of the need to convene the three-judge court, 
“shall constitute one member of such court.” It is well 
settled that “shall” means “must,” cf. Merced Rosa n . 
Herrero, 423 F. 2d 591, 593 n. 2 (CAI 1970), yet the 
judge who called for the three-judge court here was not 
named to the panel. However, appellants made no 
timely objection to the composition of the court. Ante, 
at 338 n. 5. Obviously occasions can arise rendering it 
impossible for the district judge who initiates the conven-
ing of such a court under § 2284 (1) to serve on the court, 
but, in light of the unqualified mandatory language of 
the statute, when that occurs there is an obligation to 
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see to it that the record reveal, at the very least, a state-
ment of the circumstances accounting for the substitution.

Mr . Just ice  Stew art , with whom Mr . Justice  Doug -
las , Mr . Justi ce  Brennan , and Mr . Justi ce  Marshall  
join, dissenting.

There are many aspects of the Court’s opinion that 
seem to me open to serious challenge. This dissent, 
however, is directed only to Part III of the opinion, 
which holds that “[t]he District Court committed error 
in reaching the merits of this case despite the appellants’ 
insistence that it be dismissed under Younger v. Harris ... 
and Samuels v. Mackell. . . .”

In Steffel v. Thompson, 415 U. S. 452, the Court unan-
imously held that the principles of equity, comity, and 
federalism embodied in Younger n . Harris, 401 U. S. 37, 
and Samuels v. Mackell, 401 U. S. 66, do not preclude a 
federal district court from entertaining an action to 
declare unconstitutional a state criminal statute when a 
state criminal prosecution is threatened but not pending 
at the time the federal complaint is filed. Today the 
Court holds that the Steffel decision is inoperative if a 
state criminal charge is filed at any point after the com-
mencement of the federal action “before any proceedings 
of substance on the merits have taken place in the fed-
eral court.” Ante, at 349. Any other rule, says the 
Court, would “trivialize” the principles of Younger v. 
Harris. I think this ruling “trivializes” Steffel, decided 
just last Term, and is inconsistent with those same prin-
ciples of equity, comity, and federalism.1

1 There is the additional difficulty that the precise meaning of the 
rule the Court today adopts is a good deal less than apparent. 
What are “proceedings of substance on the merits”? Presumably, 
the proceedings must be both “on the merits” and “of substance.” 
Does this mean, then, that months of discovery activity would be 
insufficient, if no question on the merits is presented to the court 
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There is, to be sure, something unseemly about having 
the applicability of the Younger doctrine turn solely on 
the outcome of a race to the courthouse. The rule the 
Court adopts today, however, does not eliminate that 
race; it merely permits the State to leave the mark later, 
run a shorter course, and arrive first at the finish line. 
This rule seems to me to result from a failure to evaluate 
the state and federal interests as of the time the state 
prosecution was commenced.

As of the time when its jurisdiction is invoked in a 
Steffel situation, a federal court is called upon to vindi-
cate federal constitutional rights when no other remedy 
is available to the federal plaintiff. The Court has 
recognized that at this point in the proceedings no sub-
stantial state interests counsel the federal court to stay 
its hand. Thus, in Lake Carriers’ Assn. v. MacMullan, 
406 U. S. 498, we noted that “considerations of equity 
practice and comity in our federal system . . . have little 
force in the absence of a pending state proceeding.” 
Id., at 509. And in Steffel, a unanimous Court explained 
the balance of interests this way:

“When no state criminal proceeding is pending at 

during that time? What proceedings “on the merits” are sufficient 
is also unclear. An application for a temporary restraining order 
or a preliminary injunction requires the court to make an assess-
ment about the likelihood of success on the merits. Indeed, in this 
case, appellees filed an application for a temporary restraining order 
along with six supporting affidavits on November 29, 1973. Ap-
pellants responded on December 3, 1973, with six affidavits of their 
own as well as additional documents. On December 28, 1973, 
Judge Lydick denied the request for a temporary restraining order, 
in part because appellees “have failed totally to make that showing 
of . . . likelihood of prevailing on the merits needed to justify the 
issuance of a temporary restraining order.” These proceedings, the 
Court says implicitly, were not sufficient to satisfy the test it 
announces. Why that should be, even in terms of the Court’s 
holding, is a mystery.
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the time the federal complaint is filed, federal inter-
vention does not result in duplicative legal proceed-
ings or disruption of the state criminal justice sys-
tem ; nor can federal intervention, in that 
circumstance, be interpreted as reflecting negatively 
upon the state court’s ability to enforce constitu-
tional principles. In addition, while a pending state 
prosecution provides the federal plaintiff with a 
concrete opportunity to vindicate his constitutional 
rights, a refusal on the part of the federal courts to 
intervene when no state proceeding is pending may 
place the hapless plaintiff between the Scylla of 
intentionally flouting state law and the Charybdis 
of forgoing what he believes to be constitutionally 
protected activity in order to avoid becoming en-
meshed in a criminal proceeding.” 415 U. S., at 462.

Consequently, we concluded that “ [r] equiring the fed-
eral courts totally to step aside when no state criminal 
prosecution is pending against the federal plaintiff would 
turn federalism on its head.” Id., at 472. In such cir-
cumstances, “the opportunity for adjudication of consti-
tutional rights in a federal forum, as authorized by the 
Declaratory Judgment Act, becomes paramount.” Ellis 
v. Dyson, 421 U. S. 426, 432. See also Huffman v. 
Pursue, Ltd., 420 U. S. 592, 602-603.

The duty of the federal courts to adjudicate and vin-
dicate federal constitutional rights is, of course, shared 
with state courts, but there can be no doubt that the 
federal courts are “the primary and powerful reliances 
for vindicating every right given by the Constitution, 
the laws, and treaties of the United States.” F. Frank-
furter & J. Landis, The Business of the Supreme Court: 
A Study in the Federal Judicial System 65 (1927). 
The statute under which this action was brought, 
42 U. S. C. § 1983, established in our law “the role 
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of the Federal Government as a guarantor of basic federal 
rights against state power.” Mitchum n . Foster, 407 U. S. 
225, 239. Indeed, “[t]he very purpose of § 1983 was to 
interpose the federal courts between the States and the 
people.” Id., at 242. See also Zwickler v. Koota, 389 
U. S. 241, 245, 248; McNeese v. Board of Education, 373 
U. S. 668; Monroe v. Pape, 365 U. S. 167. And this cen-
tral interest of a federal court as guarantor of constitu-
tional rights is fully implicated from the moment its 
jurisdiction is invoked. How, then, does the subsequent 
filing of a state criminal charge change the situation from 
one in which the federal court’s dismissal of the action 
under Younger principles “would turn federalism on its 
head” to one in which failure to dismiss would “trivialize” 
those same principles?

A State has a vital interest in the enforcement of its 
criminal law, and this Court has said time and again that 
it will sanction little federal interference with that im-
portant state function. E. g., Kugler v. Helfant, 421 
U. S. 117. But there is nothing in our decision in Steffel 
that requires a State to stay its hand during the pendency 
of the federal litigation. If, in the interest of efficiency, 
the State wishes to refrain from actively prosecuting the 
criminal charge pending the outcome of the federal de-
claratory judgment suit, it may, of course, do so. But 
no decision of this Court requires it to make that choice.

The Court today, however, goes much further than 
simply recognizing the right of the State to proceed with 
the orderly administration of its criminal law; it ousts 
the federal courts from their historic role as the “primary 
reliances” for vindicating constitutional freedoms. This 
is no less offensive to “Our Federalism” than the federal 
injunction restraining pending state criminal proceedings 
condemned in Younger v. Harris. The concept of fed-
eralism requires “sensitivity to the legitimate interests
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of both State and National Governments.” 401 U. S., 
at 44 (emphasis added). Younger v. Harris and its 
companion cases reflect the principles that the federal 
judiciary must refrain from interfering with the legiti-
mate functioning of state courts. But surely the con-
verse is a principle no less valid.

The Court’s new rule creates a reality which few state 
prosecutors can be expected to ignore. It is an open 
invitation to state officials to institute state proceedings 
in order to defeat federal jurisdiction.2 One need not 
impugn the motives of state officials to suppose that they 
would rather prosecute a criminal suit in state court than 
defend a civil case in a federal forum. Today’s opinion 
virtually instructs state officials to answer federal com-
plaints with state indictments. Today, the State must 
file a criminal charge to secure dismissal of the federal 
litigation; perhaps tomorrow an action “akin to a crimi-
nal proceeding” will serve the purpose, see Huffman v. 
Pursue, Ltd., supra; and the day may not be far off 
when any state civil action will do.

The doctrine of Younger v. Harris reflects an accom-
modation of competing interests. The rule announced 
today distorts that balance beyond recognition.

2 The District Court found that the filing of the state criminal 
complaint, six weeks after the State had appeared to oppose the 
appellees’ application for a temporary restraining order but only a 
day after service of the complaint was effected, “would seem to 
supply added justification” for its finding of harassment. The court 
concluded “that the institution of the criminal proceedings was in 
retaliation for the attempt by plaintiffs to have their constitutional 
rights judicially determined in this court.”
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CITY OF RICHMOND, VIRGINIA v. UNITED 
STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA

No. 74-201. Argued April 23, 1975—Decided June 24, 1975

In 1969 a Virginia court approved annexation by the city of Rich-
mond, effective January 1, 1970, of an adjacent area in Chesterfield 
County, which reduced the proportion of Negroes in Richmond 
from 52% to 42%. The preannexation nine-man city council, 
which was elected at large, had three members who were endorsed 
by a Negro civic organization. In a postannexation at-large elec-
tion in 1970, three of the nine members elected were also en-
dorsed by that organization. Following this Court’s holding 
in Perkins n . Matthews, 400 U. S. 379, that § 5 of the Voting 
Rights Act of 1965 (Act) reaches the extension of a city’s 
boundaries through annexation, the city of Richmond unsuc-
cessfully sought the Attorney General’s approval of the Chester-
field County annexation. Meanwhile respondent Holt brought 
an action in federal court in Virginia challenging the annexa-
tion on constitutional grounds, and the District Court issued 
a decision, Holt v. City of Richmond, 334 F. Supp. 228 (Holt I), 
holding that the annexation had an illegal racial purpose, and 
ordered a new election. The Court of Appeals reversed. In the 
interim, Holt had brought another suit (Holt II) in the District 
Court seeking to have the annexation invalidated under § 5 of the 
Act for lack of the approval required by the Act. As the result of 
the Holt II suit, which was stayed pending the outcome of the 

• instant litigation, further city council elections have been enjoined 
and the 1970 council has remained in office. Having received no 
response from the Attorney General to a renewed approval 
request, the city brought this suit in the District Court for the 
District of Columbia, seeking approval of the annexation and 
relying on the Court of Appeals’ decision in Holt I. Shortly 
thereafter, the District Court decided City of Petersburg v. United 
States, 354 F. Supp. 1021, aff’d, 410 U. S. 962, invalidating another 
Virginia annexation plan where at-large council elections were the 
rule before and after annexation but indicating that approval 
could be obtained if “modifications calculated to neutralize . . .
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any adverse effect upon the political participation of black voters 
are adopted, i. e., that the plaintiff shift from an at-large to a 
ward system of electing its city councilmen.” Richmond there-
after developed and the Attorney General approved a plan for 
nine wards, four with substantial black majorities, four with sub-
stantial white majorities, and the ninth with a 59% white, 41% 
black division. Following opposition by intervenors, the plan was 
referred to a Special Master, who concluded that the city had not 
met its burden of proving that the annexation’s purpose was not 
to dilute the black vote, and that the ward plan did not cure the 
racially discriminatory purpose. Additionally, he concluded that 
the annexation’s diluting effect had not been dissipated to the great-
est extent possible, that no acceptable offsetting economic or 
administrative benefits had been shown, and that deannexation was 
the only acceptable remedy for the § 5 violations. Except for the 
deannexation recommendation, the District Court accepted the 
Special Master’s findings and conclusions. The District Court 
concluded that “ [i]f the proportion of blacks in the new citizenry 
from the annexed area is appreciably less than the proportion of 
blacks living within the city’s old boundaries, and particularly if 
there is a history of racial bloc voting in the city, the voting 
power of black citizens as a class is diluted and thus abridged.” 
The matter of the remedy to be fashioned was left for resolution in 
the still-pending Holt II. Held:

1. An annexation reducing the relative political strength of the 
minority race in the enlarged city as compared with what it was 
before the annexation does not violate § 5 of the Act as long as 
the postannexation system fairly recognizes, as it does in this 
case, the minority’s political potential. Pp. 367-372.

(a) Although Perkins n . Matthews, supra, held that boundary 
changes by annexation have a sufficient potential for racial voting 
discrimination to require § 5 approval procedures, this does not 
mean that every annexation effecting a percentage reduction in the 
Negro population is prohibited by § 5. Though annexation of an 
area with a white majority, combined with at-large councilmanic 
elections and racial voting create or enhance the power of the 
white majority to exclude Negroes totally from the city council, 
that consequence can be satisfactorily obviated if at-large elec-
tions are replaced by a ward system of choosing councilmen, 
affording Negroes representation reasonably equivalent to their 
political strength in the enlarged community. Though the black 
community, if there is racial bloc voting, will have fewer council-
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men, a different city council and an enlarged city are involved in 
the annexation. Negroes, moreover, will not be underrepresented. 
Pp. 368-371.

(b) The plan here under review does not undervalue the 
postannexation black voting strength or have the effect of deny-
ing or abridging the right to vote within the meaning of § 5. 
Pp. 371-372.

2. Since § 5 forbids voting changes made for the purpose of 
denying the vote for racial reasons, further proceedings are neces-
sary to update and reassess the evidence bearing upon the issue 
whether the city has sound, nondiscriminatory economic and 
administrative reasons for retaining the annexed area, it not being 
clear that the Special Master and the District Court adequately 
considered the evidence in deciding whether there are now justi-
fiable reasons for the annexation that took place on January 1, 
1970. Pp. 372-379.

376 F. Supp. 1344, vacated and remanded.

Whi te , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Ste wa rt , Bla ck mu n , and Reh nq ui st , JJ., joined. 
Bre nn an , J., filed a dissenting opinion, in which Dou gla s and 
Mar shal l , JJ., joined, post, p. 379. Pow el l , J., took no part in 
the consideration or decision of the case.

Charles S. Rhyne argued the cause for appellant. 
With him on the briefs were David M. Dixon, Daniel T. 
Balfour, Conrad B. Mattox, Jr., Horace H. Edwards, and 
John S. Davenport III.

Deputy Solicitor General Wallace argued the cause for 
the United States et al. in support of the appellant. 
With him on the brief were Solicitor General Bork, 
Assistant Attorney General Pottinger, Keith A. Jones, 
and Brian K. Landsberg.

Armand Derfner argued the cause for appellees 
Crusade for Voters of Richmond et al. With him on 
the brief were James P. Parker and J. Harold Flannery. 
W. H. C. Venable argued the cause for appellees Holt 
et al. With him on the brief was John M. McCarthy.
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Mr . Justice  White  delivered the opinion of the 
Court.

Under § 5 of the Voting Rights Act of 1965, 79 Stat. 
439, as amended, 42 U. S. C. § 1973c,1 a State or sub-
division thereof subject to the Act may not enforce any 

1 Section 5, 42 U. S. C. § 1973c, provides:
“Whenever a State or political subdivision with respect to which 

the prohibitions set forth in section 1973b (a) based upon deter-
minations made under the first sentence of section 1973b (b) of this 
title are in effect shall enact or seek to administer any voting qualifi-
cation or prerequisite to voting, or standard, practice, or procedure 
with respect to voting different from that in force or effect on No-
vember 1, 1964, or whenever a State or political subdivision with 
respect to which the prohibitions set forth in section 1973b (a) of 
this title based upon determinations made under the second sen-
tence of section 1973b (b) of this title are in effect shall enact 
or seek to administer any voting qualification or prerequisite to 
voting, or standard, practice, or procedure with respect to voting 
different from that in force or effect on November 1, 1968, such 
State or subdivision may institute an action in the United States 
District Court for the District of Columbia for a declaratory judg-
ment that such qualification, prerequisite, standard, practice, or 
procedure does not have the purpose and will not have the effect 
of denying or abridging the right to vote on account of race or color, 
and unless and until the court enters such judgment no person shall 
be denied the right to vote for failure to comply with such qualifi-
cation, prerequisite, standard, practice, or procedure: Provided, That 
such qualification, prerequisite, standard, practice, or procedure may 
be enforced without such proceeding if the qualification, prerequisite, 
standard, practice, or procedure has been submitted by the chief 
legal officer or other appropriate official of such State or subdivi-
sion to the Attorney General and the Attorney General has not inter-
posed an objection within sixty days after such submission, except 
that neither the Attorney General’s failure to object nor a declara-
tory judgment entered under this section shall bar a subsequent 
action to enjoin enforcement of such qualification, prerequisite, 
standard, practice, or procedure. Any action under this section 
shall be heard and determined by a court of three judges in accord-
ance with the provisions of section 2284 of Title 28 and any appeal 
shall lie to the Supreme Court.”
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change in “any voting qualification or prerequisite to 
voting” unless such change has either been approved by 
the Attorney General or that officer has failed to act 
within 60 days after submission to him, or unless in a 
suit brought by such State or subdivision the United 
States District Court for the District of Columbia has 
issued its declaratory judgment that such change “does 
not have the purpose and will not have the effect of 
denying or abridging the right to vote on account of 
race or color . . . .” Perkins v. Matthews, 400 U. S. 
379 (1971), held that § 5 reaches the extension of a 
city’s boundaries through the process of annexation. 
Here, the city of Richmond annexed land formerly in 
Chesterfield County, and the issue is whether the city in 
its declaratory judgment action brought in the District 
Court for the District of Columbia has carried its burden 
of proof of demonstrating that the annexation had 
neither the purpose nor the effect of denying or abridging 
the right to vote of the Richmond Negro community on 
account of its race or color.

I
The controlling Virginia statutes2 permit cities to an-

nex only after obtaining a favorable judgment from a 
specially constituted three-judge annexation court. In 
1962, the city sought judicial approval of two annexation 
ordinances, one seeking to annex approximately 150 
square miles of Henrico County and the other approxi-
mately 51 square miles of Chesterfield County. The 
Henrico case, which was protracted, proceeded first. In 
1965, the annexation court authorized the annexation of 
16 square miles of Henrico County; but because of a 
$55 million financial obligation which, as it turned out, 
annexation would entail, the city council determined

2 Va. Code Ann. § 15.1-1032 et seq. (1973 and Supp. 1975).
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that the annexation was not in the city’s best interest. 
The Henrico case was accordingly dismissed.

The city then proceeded with the Chesterfield case. 
In May 1969, a compromise line was approved by the 
city and Chesterfield County and incorporated in a de-
cree of July 12, 1969,3 which awarded the city approxi-
mately 23 square miles of land adjacent to the city in 
Chesterfield County. The preannexation population of 
the city as of 1970 was 202,359, of which 104,207 or 52% 
were black citizens. The annexation added to the city 
47,262 people, of whom 1,557 were black and 45,705 were 
nonblack. The postannexation population of the city 
was therefore 249,621, of which 105,764 or 42% were 
Negroes. The annexation became effective on January 1, 
1970, and the city has exercised jurisdiction over the area 
since that time.4

Before and immediately after annexation, the city had 
a nine-man council, which was elected at large. In 1968, 
three candidates endorsed by the Crusade for Voters of 
Richmond, a black civic organization, were elected to the 
council. In the postannexation, at-large election in 1970, 
three of the nine members elected had also received the 
endorsement of the Crusade.

On January 14, 1971, a divided Court in Perkins n . 
Matthews, supra, held that § 5 of the Voting Rights Act 
applied to city annexations. On January 28, 1971, the 
city of Richmond sought the Attorney General’s ap-
proval of the Chesterfield annexation. On May 7, 1971, 
after requesting and receiving additional materials from 
the city, the Attorney General declined to approve the 

3 A writ of error was refused by the Supreme Court of Appeals 
of Virginia. Deerbourne Civic & Recreation Assn. v. City of Rich-
mond, 210 Va. li-lii (1969), cert, denied, 397 U. S. 1038 (1970).

4 A motion to stay the effective date of the annexation was denied 
separately by individual Justices of this Court.
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voting change, which he deemed the annexation to repre-
sent, saying that the annexation substantially increased 
the proportion of whites and decreased the proportion of 
blacks in the city and that the annexation “inevitably 
tends to dilute the voting strength of black voters.” 
1 App. 24. The Attorney General suggested, however, 
that “[y]ou may, of course, wish to consider means of 
accomplishing annexation which would avoid producing 
an impermissible adverse racial impact on voting, in-
cluding such techniques as single-member districts.” 
Ibid. Following reversal by this Court of the District 
Court’s judgment in Chavis v. Whitcomb, 305 F. Supp. 
1364 (SD Ind. 1969), rev’d, 403 U. S. 124 (1971), a de-
cision on which the Attorney General had relied in dis-
approving the Chesterfield annexation, the city’s request 
for reconsideration was denied by the Attorney General 
on September 30, 1971, again with the suggestion that 
“single-member, non-racially drawn councilmanic dis-
tricts” would be “one means of minimizing the racial 
effect of the annexation . . . .” 1 App. 32.

Meanwhile on February 4, 1971, respondent Curtis 
Holt brought an action (Holt I) in the United States 
District Court for the Eastern District of Virginia, assert-
ing that the annexation denied Richmond Negroes their 
rights under the Fifteenth Amendment. In November 
1971, the District Court ruled in that suit that the an-
nexation had had an illegal racial purpose and ordered 
a new election of the city council, seven councilmen to 
be elected at large from the old city and two primarily 
from the annexed area. Holt v. City of Richmond, 334 
F. Supp. 228. The Court of Appeals for the Fourth 
Circuit, sitting en banc, reversed on May 3, 1972, 459 F. 
2d 1093, cert, denied, 408 U. S. 931 (1972), holding that 
no Fifteenth Amendment rights were violated, that the 
city had valid reasons for seeking to annex in 1962, and
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that the record would support no finding that the 1969 
annexation was not motivated by the same considerations.

On December 9, 1971, Holt began another suit (Holt 
II) in the Eastern District of Virginia, this time seeking 
to have the annexation declared invalid under § 5 of the 
Voting Rights Act for failure to have secured either the 
approval of the Attorney General or of the United States 
District Court for the District of Columbia. As the re-
sult of this litigation, which was stayed pending the out-
come of the present suit, further city council elections 
have been enjoined and the council elected in 1970 has 
remained in office.

Upon denial of certiorari in Holt I, supra, the Attor-
ney General was again asked to modify his disapproval 
of the annexation because of the Fourth Circuit’s deci-
sion that no impermissible purpose had accompanied the 
annexation and that Fifteenth Amendment rights had 
not been violated. Receiving no response from the At-
torney General, the city filed the present suit in the 
United States District Court for the District of Columbia 
on August 25, 1972, seeking approval of the annexation 
and relying on the Fourth Circuit’s decision in Holt I. 
Respondent Holt and the Crusade for Voters intervened.

Shortly thereafter, City of Petersburg v. United States, 
354 F. Supp. 1021 (1972), was decided by the United 
States District Court for the District of Columbia. 
There, the District Court held invalid an annexation by 
a Virginia city, where at-large council elections were the 
rule both before and after the annexation, but indicated 
that approval could be had “on the condition that 
modifications calculated to neutralize to the extent pos-
sible any adverse effect upon the political participation 
of black voters are adopted, i. e., that the plaintiff shift 
from an at-large to a ward system of electing its city 
councilmen.” Id., at 1031. We affirmed that judgment. 
410 U. S. 962 (1973).
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Thereafter, Richmond developed and submitted to the 
Attorney General various plans for establishing council- 
manic districts in the city. With some modification, to 
which the city council agreed, the Attorney General indi-
cated approval of one of these plans. This was a nine- 
ward proposal under which four of the wards would have 
substantial black majorities, four wards substantial white 
majorities, and the ninth a racial division of approxi-
mately 59% white and 41% black. The city and the 
Attorney General submitted this plan to the District 
Court for the District of Columbia in the form of a con-
sent judgment. The intervenors opposed it, and the 
District Court referred the case to a Special Master for 
hearings and recommendations.5 The Special Master 
submitted recommended findings of fact and conclusions 
of law. Based on the statements of various officials of 
the city and other events which he found to have taken 
place, the Master concluded that the city had not met its 
burden of proving that the annexation did not have the 
purpose of diluting the right of black persons to vote, and 
that the ward plan did not cure the discriminatory racial 
purpose accompanying the annexation. In addition, he 
concluded that in any event the diluting effect of the 
annexation had not been dissipated to the greatest extent 
reasonably possible, that the city had not demonstrated 
any acceptable counterbalancing economic and admin-
istrative benefits, and that deannexation was the only 
acceptable remedy for the violations of § 5 which had 
been found.

The District Court, 376 F. Supp. 1344 (1974), essen-
tially accepted the findings and conclusions of the Special

5 The parties stipulated to the record in Holt I, and the Special 
Master referred in his decision to that record and to the three days 
of testimony which he heard. See 376 F. Supp. 1344, 1349 (DC 
1974).
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Master except for his recommendation with respect to 
deannexation. Based on the Special Master’s findings, 
the District Court concluded that the city’s “1970 
changes in its election practices following upon the an-
nexation were discriminatory in purpose and effect and 
thus violative of Section 5’s substantive standards as well 
as the section’s procedural command that prior approval 
be obtained from the Attorney General or this court.” 
Id., at 1352. The District Court went on to hold that 
the invidious racial purpose underlying the annexation 
had not been eliminated since no “objectively verifi-
able, legitimate purpose for annexation” had been shown 
and since the ward plan does not effectively eliminate 
or sufficiently compensate for the dilution of the black 
voting power resulting from the annexation. Id., at 
1353-1354. Furthermore, in fashioning the ward sys-
tem the city had not, the court held, minimized the 
dilution of black voting power to the greatest possible 
extent, relying for this conclusion on another ward plan 
presented by intervenors which would have improved 
the chance that Negroes would control five out of the 
nine wards. The annexation could not be approved, 
therefore, because it also had the forbidden effect of 
denying the right to vote of the Negro community in 
Richmond.

The District Court, however, declined to order dean-
nexation, and left the matter of the remedy to be fash-
ioned in Holt II, still pending in the Eastern District of 
Virginia. We noted probable jurisdiction, 419 U. S. 
1067 (1974).

II
We deal first with whether the annexation involved 

here had the effect of denying or abridging the right to 
vote within the contemplation of § 5 of the Voting 
Rights Act.
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Perkins v. Matthews, supra, held that changes in city 
boundaries by annexation have sufficient potential for 
denying or abridging the right to vote on account of race 
or color that prior to becoming effective they must have 
the administrative or judicial approval required by § 5. 
But it would be difficult to conceive of any annexation 
that would not change a city’s racial composition at least 
to some extent; and we did not hold in Perkins that 
every annexation effecting a reduction in the percentage 
of Negroes in the city’s population is prohibited by § 5. 
We did not hold, as the District Court asserted, that 
“[i]f the proportion of blacks in the new citizenry from 
the annexed area is appreciably less than the proportion 
of blacks living within the city’s old boundaries, and 
particularly if there is a history of racial bloc voting in the 
city, the voting power of black citizens as a class is di-
luted and thus abridged,” 376 F. Supp., at 1348 (footnote 
omitted), and that the annexation thus violates § 5 and 
cannot be approved.

In City of Petersburg n . United States, supra, the 
city sought a declaratory judgment that a proposed an-
nexation satisfied the standards of § 5. Councilmen 
were elected at large; Negroes made up more than half 
the population, but less than half the voters; and the 
area to be annexed contained a heavy white majority. 
A three-judge District Court for the District of Colum-
bia, although finding no evidence of a racially discrim-
inatory purpose, held that in the context of at-large 
elections, the annexation would have the effect of deny-
ing the right to vote because it would create or perpetu-
ate a white majority in the city and, positing racial vot-
ing which was found to be prevalent, it would enhance 
the power of the white majority totally to exclude Ne-
groes from the city council. The court held, however, 
that a reduction of a racial group’s relative political
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strength in the community does not always deny or 
abridge the right to vote within the meaning of § 5:

“If the view of the Diamond intervenors concern-
ing what constitutes a denial or abridgment in an-
nexation cases were to prevail, no court could ever 
approve any annexation in areas covered by the 
Voting Rights Act if there were a history of racial 
bloc-voting in local elections for any office and if the 
racial balance were to shift in even the smallest 
degree as a result of the annexation. It would not 
matter that the annexation was essential for the 
continued economic health of a municipality or that 
it was favored by citizens of all races; because if 
the demographic makeup of the surrounding areas 
were such that any annexation would produce a 
shift of majority strength from one race to another, 
a court would be required to disapprove it without 
even considering any other evidence, and the mu-
nicipality would be effectively locked into its orig-
inal boundaries. This Court cannot agree that this 
was the intent of Congress when it enacted the Vot-
ing Rights Act.” 354 F. Supp., at 1030 (footnote 
omitted).

The court went on to hold that the effect on the right 
to vote forbidden by § 5, which had been found to exist 
in the case, could be cured by a ward plan for electing 
councilmen in the enlarged city:

“The Court concludes then, that this annexation, 
insofar as it is a mere boundary change and not an 
expansion of an at-large system, is not the kind of 
discriminatory change which Congress sought to pre-
vent; but it also concludes, in accordance with the 
Attorney General’s findings, that this annexation can 
be approved only on the condition that modifica-
tions calculated to neutralize to the extent possible 
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any adverse effect upon the political participation 
of black voters are adopted, i. e., that the plaintiff 
shift from an at-large to a ward system of electing 
its city councilmen.” Id., at 1031.

The judgment entered by the District Court in the 
Petersburg case, although refusing the declaratory judg-
ment in the context of at-large elections, retained juris-
diction and directed that “plaintiff prepare a plan for 
conducting its city council elections in accordance with 
the requirements of the Voting Rights Act as interpreted 
by this Court . . . .” Jurisdictional Statement in City of 
Petersburg v. United States, No. 72-865, 0. T. 1972, 
p. 25a. In its appeal, the city presented the question, 
among others, whether the District Court was correct in 
conditioning approval of the annexation upon the adop-
tion of the plan to elect councilmen by wards. We 
affirmed the judgment without opinion. 410 U. S. 962 
(1973).

Petersburg was correctly decided. On the facts there 
presented, the annexation of an area with a white ma-
jority, combined with at-large councilmanic elections and 
racial voting, created or enhanced the power of the white 
majority to exclude Negroes totally from participation 
in the governing of the city through membership on the 
city council. We agreed, however, that that consequence 
would be satisfactorily obviated if at-large elections were 
replaced by a ward system of choosing councilmen. It 
is our view that a fairly designed ward plan in such 
circumstances would not only prevent the total exclusion 
of Negroes from membership on the council but would 
afford them representation reasonably equivalent to their 
political strength in the enlarged community.

We cannot accept the position that such a single-
member ward system would nevertheless have the effect 
of denying or abridging the right to vote because Negroes
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would constitute a lesser proportion of the population 
after the annexation than before and, given racial bloc 
voting, would have fewer seats on the city council. If a 
city having a ward system for the election of a nine-man 
council annexes a largely white area, the wards are fairly 
redrawn, and as a result Negroes have only two rather 
than the four seats they had before, these facts alone do 
not demonstrate that the annexation has the effect of 
denying or abridging the right to vote. As long as 
the ward system fairly reflects the strength of the 
Negro community as it exists after the annexation, 
we cannot hold, without more specific legislative direc-
tions, that such an annexation is nevertheless barred 
by § 5. It is true that the black community, if there is 
racial bloc voting, will command fewer seats on the city 
council; and the annexation will have effected a decline 
in the Negroes’ relative influence in the city. But a 
different city council and an enlarged city are involved 
after the annexation. Furthermore, Negro power in the 
new city is not undervalued, and Negroes will not be 
underrepresented on the council.

As long as this is true, we cannot hold that the effect 
of the annexation is to deny or abridge the right to vote. 
To hold otherwise would be either to forbid all such 
annexations or to require, as the price for'approval of the 
annexation, that the black community be assigned the 
same proportion of council seats as before, hence per-
haps permanently overrepresenting them and underrep-
resenting other elements in the community, including 
the nonblack citizens in the annexed area. We are un-
willing to hold that Congress intended either consequence 
in enacting § 5.

We are also convinced that the annexation now before 
us, in the context of the ward system of election finally 
proposed by the city and then agreed to by the United 
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States, does not have the effect prohibited by § 5. The 
findings on which this case was decided and is presented 
to us were that the postannexation population of the city 
was 42% Negro as compared with 52% prior to annex-
ation. The nine-ward system finally submitted by the 
city included four wards each of which had a greater 
than a 64% black majority. Four wards were heavily 
white. The ninth had a black population of 40.9%. In 
our view, such a plan does not undervalue the black 
strength in the community after annexation; and we 
hold that the annexation in this context does not have 
the effect of denying or abridging the right to vote 
within the meaning of § 5. To the extent that the 
District Court rested on a different view, its judgment 
cannot stand.

Ill
The foregoing principles should govern the applica-

tion of § 5 insofar as it forbids changes in voting pro-
cedures having the effect of denying or abridging the 
right to vote on the grounds of race or color. But the 
section also proscribes changes that are made with the 
purpose of denying the right to vote on such grounds. 
The District Court concluded that when the annexation 
eventually approved in 1969 took place, it was adopted 
by the city with a discriminatory racial purpose, the 
precise purpose prohibited by § 5, and that to purge it-
self of that purpose the city was required to prove two 
factors, neither of which had been successfully or satis-
factorily shown: (1) that the city had some objectively 
verifiable, legitimate purpose for the annexation at the 
time of adopting the ward system of electing councilmen 
in 1973; and (2) that “the ward plan not only reduced, 
but also effectively eliminated, the dilution of black vot-
ing power caused by the annexation .. . .” 376 F. Supp., 
at 1353 (footnote omitted). The Master’s findings were
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accepted to the effect that there were no current, legit-
imate economic or administrative reasons warranting the 
annexation. As for the second requirement, the ward 
plan failed to afford Negroes the political potential com-
parable to that which they would have enjoyed without 
the annexation, because they would soon have had a 
majority of the voting population in the old city and 
would have controlled the council, and because, in any 
event, it was doubtful that their political power under 
the proposed ward system in the enlarged community 
was equivalent to their influence in the old city under an 
at-large election system.

The requirement that the city allocate to the Negro 
community in the larger city the voting power or the 
seats on the city council in excess of its proportion in 
the new community and thus permanently to under-
represent other elements in the community is funda-
mentally at odds with the position we have expressed 
earlier in this opinion, and we cannot approve treating 
the failure to satisfy it as evidence of any purpose pro-
scribed by § 5.

Accepting the findings of the Master in the District 
Court that the annexation, as it went forward in 1969, 
was infected by the impermissible purpose of denying 
the right to vote based on race through perpetuating 
white majority power to exclude Negroes from office 
through at-large elections,6 we are nevertheless persuaded 

6 The city contends that the decision of the Court of Appeals in 
Holt I should be given estoppel effect in this case on the question 
of the purpose behind the annexation. In its view, the earlier 
decision as to purpose is binding on all the parties participating in 
the Holt I litigation, and although the United States and the Attor-
ney General did not participate in that litigation, the city asserts 
that they are in agreement with the city’s position in this case. The 
District Court rejected the city’s argument by pointing to the fact 
that the burden of proof was not on the city in the Holt I pro-
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that if verifiable reasons are now demonstrable in sup-
port of the annexation, and the ward plan proposed is 
fairly designed, the city need do no more to satisfy the 
requirements of § 5. We are also convinced that if the 
annexation cannot be sustained on sound, nondiscrimina- 
tory grounds, it would be only in the most extraordinary 
circumstances that the annexation should be permitted 
on condition that the Negro community be permanently 
overrepresented in the governing councils of the enlarged 
city. We are very doubtful that those circumstances 
exist in this case; for, as far as this record is con-
cerned, Chesterfield County was and still is quite ready

ceedings although that burden is on Richmond in this case, and 
to the different legal bases of the two cases, with different authorities 
applicable in each. 376 F. Supp., at 1352 n. 43. Whatever the 
merits of the District Court’s position on this collateral-estoppel 
issue, we find controlling the nonparticipation of the United States 
and the Attorney General in the Holt I case. The federal parties 
explicitly reject the estoppel argument of the city, Brief for the 
Federal Parties 16-17, n. 4, and, whatever support the United 
States presently gives to the city’s annexation, it now recommends 
that the case be remanded to the District Court for the taking of 
further evidence and the making of further findings on the question 
of the city’s purpose:

“We believe that the evidence in the record would support a 
finding that the City has objectively verifiable, legitimate reasons 
for retaining the annexed area. However, the parties at trial did 
not directly litigate that question. The parties, including the fed-
eral parties, concentrated on the extent to which the City’s ward 
plan minimized the dilutive effects of the annexation, i. e., on the 
permissibility of the effect of the voting change under City of 
Petersburg, and not on the nondiscriminatory purposes that might 
justify retention of the annexed area. Thus the City did not 
develop and present all its evidence relating to such purposes, and 
the intervening defendants have not had a full opportunity to rebut 
such evidence.” Id., at 34-35.
Given this position of the United States, we conclude that Holt I 
should not be given estoppel effect in this case.
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to receive back the annexed area, to compensate the city 
for its capital improvements, and to resume governance 
of the area. It would also seem obvious that if there 
are no verifiable economic or administrative benefits 
from the annexation that would accrue to the city, its 
financial or other prospects would not be worsened by 
deannexation.

We need not determine this matter now, however; for 
if, as we have made clear, the controlling factor in this 
case is whether there are now objectively verifiable, 
legitimate reasons for the annexation, we agree with the 
United States that further proceedings are necessary to 
bring up to date and reassess the evidence bearing on the 
issue. We are not satisfied that the Special Master and 
the District Court gave adequate consideration to the evi-
dence in this case in deciding whether there are now 
justifiable reasons for the annexation which took place 
on January 1, 1970. The special, three-judge court of 
the State of Virginia made the annexation award, giving 
great weight to the compromise agreement, but never-
theless finding that “Richmond is entitled to some annex-
ation in this case. . . . Obviously cities must in some 
manner be permitted to grow in territory and population 
or they will face disastrous economic and social prob-
lems.” 1 App. 42. The court went on to find that the 
annexation met all of the “requirements of necessity and, 
most important of all, expediency,” id., at 47, expedi-
ency in the sense that it is “ ‘advantageous’ and in fur-
therance of the policy of the State that ‘urban areas 
should be under urban government and rural areas under 
county government.’ ” Id., at 44.

In Holt I, where the annexation was attacked under 
the Fifteenth Amendment as being a purposeful plan to 
deprive black citizens of their constitutional right to 
vote without discrimination on grounds of race, the Court 
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of Appeals for the Fourth Circuit, en banc, concluded 
that the plaintiffs had not proved a purposeful design 
to annex in order to deprive Negro citizens of their politi-
cal rights. The majority expressly held that there were 
legitimate grounds for annexing part of Chesterfield 
County in 1962 and that the proof was inadequate to 
show that these grounds had been replaced by impermis-
sible racial purposes in 1969. The District Court had 
come to a contrary conclusion with respect to the 1969 
annexation but, according to the Court of Appeals, had 
itself “found that annexation rested upon such firm 
non-racial grounds that it was necessary, expedient and 
inevitable.” 7 The two dissenting judges both were of 
the view that, absent an impermissible racial purpose, the 
annexation would have been legally acceptable even 
though the Negro proportion in the community was 
thereby diminished. One of the dissenters said: “Since 
there is no reason to question that some annexation, at

7 The Court of Appeals said in this respect, 459 F. 2d 1093, 1097 
(1972):

“In 1961 there were compelling reasons for annexation of portions 
of Chesterfield County. Negroes were then a minority in Richmond 
and no one was then thinking in terms of a possible cleavage between 
black and white voters. Race was not a factor in the decision to 
seek annexation. Indeed, the finding was that, without the settle-
ment agreement, the annexation court would have awarded more 
territory, and a larger preponderance of white voters, to Richmond.

“The District Court recognized, however, that there was no racial 
motivation in the institution of the annexation proceeding or in its 
prosecution. If some members of Richmond’s governing body had 
developed a sense of urgency because of the growing number of 
black voters and their supposed opposition to any annexation and 
the election of ‘Richmond Forward’ candidates, no such thoughts 
were believed to have infected the minds of the judges of the 
annexation court. In fact, the District Court found that annexation 
rested upon such firm non-racial grounds that it was necessary, 
expedient and inevitable.”
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least as great in geographical scope, would have been 
decreed had the proceedings run their course and since, 
from my reading of the record, there could not have been 
an annexation of territory without an annexation of 
people and consequent dilution of the black vote, I ap-
prove of the district judge’s fashioning relief solely by 
ordering a new election of council members under con-
ditions where the black vote could not be diluted.” 459 
F. 2d, at 1111 (Winter, J., dissenting).

In the present case the District Court stated that it 
had no doubt that “Richmond’s leadership was moti-
vated in 1962 by nondiscriminatory goals in filing its 
1962 annexation suit,” 376 F. Supp., at 1354 n. 52, but 
went on to accept the Master’s findings that the annexed 
area was a financial burden to the city and that there 
were no administrative or other advantages justifying 
the annexation. As for the contrary evidence in the 
record, the District Court asserted that “[t]hese eviden-
tiary references to Holt were, of course, considered by the 
Master in making his findings,” and summarily concluded, 
without discussion, that the contrary evidence did not 
“persuade us that the Master’s findings are wrong, nor 
do they dissipate the evidence of illegal purpose which 
permeates this record.” Id., at 1354 (footnote omitted).8

In making his findings, however, it appears to us that 
the Special Master may have relied solely on the testi-
mony of the county administrator of Chesterfield County 
who had opposed any annexation and was an obviously 
interested witness. At least there is no indication from 
the Special Master’s findings or conclusions that he gave 
any attention to the contrary evidence in the record. 

8 A study by the Urban Institute showing a 1971 fiscal year sur-
plus from the annexed area was not part of the record, the District 
Court said, and “could not in any case remove the doubts created 
by testimony at the hearing.” 376 F. Supp., at 1354 n. 51.
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The city now claims that the issues before the Special 
Master did not encompass the possible economic and 
administrative advantages of the annexation agreed 
upon in 1969. Given our responsibilities under § 5, we 
should be confident of the evidentiary record and the 
adequacy of the lower court’s consideration of it. In 
this case, for the various reasons stated above, we have 
sufficient doubt that the record is complete and up to 
date with respect to whether there are now justifiable 
reasons for the city to retain the annexed area that we 
believe further proceedings with respect to this question 
are desirable.

IV
We have held that an annexation reducing the relative 

political strength of the minority race in the enlarged 
city as compared with what it was before the annexation 
is not a statutory violation as long as the post-annexation 
electoral system fairly recognizes the minority’s political 
potential. If this is so, it may be asked how it could be 
forbidden by § 5 to have the purpose and intent of 
achieving only what is a perfectly legal result under 
that section and why we need remand for further pro-
ceedings with respect to purpose alone. The answer is 
plain, and we need not labor it. An official action, 
whether an annexation or otherwise, taken for the pur-
pose of discriminating against Negroes on account of 
their race has no legitimacy at all under our Constitution 
or under the statute. Section 5 forbids voting changes 
taken with the purpose of denying the vote on the 
grounds of race or color. Congress surely has the power 
to prevent such gross racial slurs, the only point of which 
is “to despoil colored citizens, and only colored citizens, 
of their theretofore enjoyed voting rights.” Gomillion v. 
Lightfoot, 364 U. S. 339, 347 (1960). Annexations 
animated by such a purpose have no credentials what-
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soever; for “[a]cts generally lawful may become un-
lawful when done to accomplish an unlawful end . . . .” 
Western Union Telegraph Co. v. Foster, 247 U. S. 105, 
114 (1918); Gomillion v. Lightfoot, supra, at 347. An 
annexation proved to be of this kind and not proved 
to have a justifiable basis is forbidden by § 5, whatever 
its actual effect may have been or may be.

The judgment of the District Court is vacated and 
the case is remanded to that court for further proceed-
ings consistent with this opinion.

So ordered.

Mr . Justice  Powell  took no part in the consideration 
or decision of this case.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  Doug -
las  and Mr . Justi ce  Marshall  join, dissenting.

The District Court, applying proper legal standards, 
found that the city of Richmond had failed to prove that 
its annexation of portions of Chesterfield County, Va., 
on January 1, 1970, had neither the purpose nor 
the effect of abridging or diluting the voting rights of 
Richmond’s black citizens. I believe that that finding, 
far from being clearly erroneous, was amply supported 
by the record below, and that the District Court prop-
erly denied the declaratory judgment sought by Rich-
mond. I therefore dissent.

I
The Voting Rights Act of 19651 grew out of a long 

and sorry history of resistance to the Fifteenth Amend-
ment’s ringing proscription of racial discrimination in 
voting. That history, which we reviewed in the course 

1 79 Stat. 437, as amended, 84 Stat. 314, 42 U. S. C. § 1973 et seq.
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of upholding the Act’s constitutionality in South Caro-
lina v. Katzenbach, 383 U. S. 301, 308-315 (1966), 
showed a persistent and often ingenious use of tests and 
devices to disenfranchise black citizens.2 Congress, in 
response, banned or restricted the use of many of the 
more familiar discriminatory devices;3 but in addition, 
recognizing “that some of the States covered by § 4 (b) 
of the Act had resorted to the extraordinary stratagem 
of contriving new rules of various kinds for the sole 
purpose of perpetuating voting discrimination . . . [and] 
that these States might try similar maneuvers in the 
future in order to evade the remedies for voting discrim-
ination contained in the Act itself,”4 Congress enacted 
the broad prophylactic rule of § 5 of the Act, prohibiting 
covered States from implementing any new “voting 
qualification or prerequisite to voting, or standard, prac-
tice, or procedure with respect to voting” without first 
securing the approval of either the Attorney General or 
the United States District Court for the District of Co-
lumbia. In an effort to avoid the delays and uncertain-
ties fostered by prior statutes, under which affected par-
ties or the Attorney General had been forced to assume 
the initiative in challenging discriminatory voting prac-
tices, Congress placed the burden of proof in a § 5 pro-
ceeding squarely upon the acting State or municipality 
to show that its proposed change is free of a racially dis-
criminatory purpose or effect.5 This burden is intended

2 See also Beer v. United States, 374 F. Supp. 363, 377-378 (DC 
1974); H. R. Rep. No. 439, 89th Cong., 1st Sess., 8-13 (1965); S. 
Rep. No. 162, pt. 3, 89th Cong., 1st Sess., 3-12 (1965).

3 These devices included literacy tests, requirements of “good 
moral character,” and voucher requirements, §§ 4 (a)-(d), 42 U. S. C. 
§§ 1973b (a)-(d), as well as poll taxes, § 10, 42 U. S. C. § 1973h.

4 South Carolina N. Katzenbach, 383 U. S. 301, 335 (1966).
5 Georgia v. United States, 411 U. S. 526, 538 (1973).
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to be a substantial one for a State or locality with a 
history of past racial discrimination.6

In short, Congress, through the Voting Rights Act of 
1965, imposed a stringent and comprehensive set of con-
trols upon States falling within the Act’s coverage. We 
have heretofore held that the language of § 5 was de-
signed “to give the Act the broadest possible scope,” and 
to require “that all changes, no matter how small, be 
subjected to § 5 scrutiny,” Alien v. State Board of Elec-
tions, 393 U. S. 544, 567-568 (1969); we have thus ap-
plied § 5 to legislative reapportionments, annexations, 
and any other state actions which may potentially 
abridge or dilute voting rights. Id., at 569-571; Georgia 
n . United States, 411 U. S. 526 (1973); Perkins v. Mat-
thews, 400 U. S. 379 (1971).

The frontline judicial responsibility for interpreting 
and applying the substantive standards of § 5 rests ex-
clusively with the United States District Court for the 
District of Columbia,7 and the considerable experience 
which that court has acquired in dealing with § 5 cases 
enhances the respect to which its judgments are entitled 
on appellate review by virtue of that unique position. 
The District Court here recognized that it bears a 
“heavy responsibility” under § 5, and that that “re-
sponsibility is no less than to ensure realization of the 
Fifteenth Amendment’s promise of equal participation in 

6 City of Petersburg v. United States, 354 F. Supp. 1021, 1027 
(DC 1972), aff’d, 410 U. S. 962 (1973).

7 We have consistently held that the substantive issue of dis-
criminatory purpose or effect under § 5 can be litigated only in the 
District Court for the District of Columbia; the sole question open 
for consideration in any other district court is whether a state 
voting practice or requirement is of the sort required by § 5 to be 
submitted for prior approval. Perkins v. Matthews, 400 U. S. 379, 
383-386 (1971); Allen v. State Board of Elections, 393 U. S. 544, 
555-559 (1969); Connor v. Waller, 421 U. S. 656 (1975).
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our electoral process.” 376 F. Supp. 1344, 1346-1347 
(1974). In exercising our power of appellate review over 
that court’s substantive § 5 determinations, we must be 
equally devoted to that same majestic promise.

II
In my view, the flagrantly discriminatory purpose 

with which Richmond hastily settled its Chesterfield 
County annexation suit in 1969 compelled the District 
Court to deny Richmond the declaratory judgment. 
The record is replete with statements by Richmond 
officials which prove beyond question that the predom-
inant (if not the sole) motive and desire of the negoti-
ators of the 1969 settlement was to acquire 44,000 addi-
tional white citizens for Richmond, in order to avert a 
transfer of political control to what was fast becoming a 
black-population majority.8 The District Court’s find-
ings on this point were quite explicit:

“Richmond’s focus in the negotiations was upon 
the number of new white voters it could obtain by 
annexation; it expressed no interest in economic or 
geographic considerations such as tax revenues, va-
cant land, utilities, or schools. The mayor required 
assurances from Chesterfield County officials that at 
least 44,000 additional white citizens would be ob-
tained by the City before he would agree upon 
settlement of the annexation suit. And the mayor 
and one of the city councilmen conditioned final 
acceptance of the settlement agreement on the an-
nexation going into effect in sufficient time to make 
citizens in the annexed area eligible to vote in the 
City Council elections of 1970.”9

8 376 F. Supp. 1344, 1349-1350 (DC 1974). The statements 
quoted, id., at 1349 n. 29, particularly those of then-Mayor Bagley, 
can hardly be described as subtle or indirect.

9 Id., at 1350 (footnotes omitted).
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Against this background, the settlement represented a 
clear victory for Richmond’s entrenched white political 
establishment: the city realized a net gain of 44,000 
white citizens, its black population was reduced from 
52% to 42% of the total population, and the predom-
inantly white Richmond Forward organization retained 
its 6-3 majority on the city council.

Having succeeded in this patently discriminatory en-
terprise, Richmond now argues that it can purge the 
taint of its impermissible purpose by dredging up sup-
posed objective justifications for the annexation and by 
replacing its practice of at-large councilmanic elections 
with a ward-voting system. The implications of the 
proposed ward-voting system are discussed in Part III, 
infra; meanwhile, I have grave difficulty with the idea 
that the taint of an illegal purpose can, under § 5, be 
dispelled by the sort of post hoc rationalization which 
the city now offers.

The court below noted that Richmond, in initiating 
annexation proceedings in 1962, was motivated “by 
legitimate goals of urban expansion.” 376 F. Supp., at 
1351. By 1969, however, those legitimate goals had 
been pushed into the background by the unseemly haste 
of the white political establishment to protect and solid-
ify its position of power. The District Court’s findings 
quoted above fully establish that the 1969 settlement of 
Richmond’s annexation suit was negotiated in an atmos-
phere totally devoid of any concern for economic or ad-
ministrative issues; the city’s own Boundary Expansion 
Coordinator was not even consulted about the financial 
or geographical implications of the so-called Horner- 
Bagley line until several weeks after the line had been 
drawn.10 The contours of this particular annexation 
were shaped solely by racial and political considerations, 

10 2 App. 352-354.
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and the inference is not merely reasonable but indeed 
compelled that the annexation line would have been 
significantly different had the racial motivation not been 
present.11

To hold that an annexation agreement reached under 
such circumstances can be validated by objective eco-
nomic justifications offered many years after the fact, in 
my view, wholly negates the prophylactic purpose of 
§ 5.12 The Court nevertheless, at the suggestion of the 
United States, remands for the taking of further evidence 
on the presence of any “objectively verifiable, legitimate 
reasons for the annexation.” Even assuming, as the 
District Court did, that such reasons could now validate 
an originally illegal annexation, I cannot agree that a 
remand is necessary.

The District Court, adopting the findings of the Mas-
ter whom it had appointed under Fed. Rule Civ. Proc. 
53, squarely held that Richmond “ ‘has failed to establish 
any counterbalancing economic or administrative bene-
fits of the annexation.’ ” 376 F. Supp., at 1353. The

11 Several judges involved in a prior phase of this dispute have 
expressed a belief, founded upon the record, that Richmond would 
have secured far more favorable annexation terms had it not been 
prodded into a hasty settlement by the pendency of the 1970 elec-
tions. See Holt n . City of Richmond, 459 F. 2d 1093, 1108 (CA4) 
(Winter, J., dissenting), cert, denied, 408 U. S. 931 (1972); Holt v. 
City of Richmond, 334 F. Supp. 228, 236 (ED Va. 1971), rev’d on 
other grounds, 459 F. 2d 1093, supra.

12 Had this agreement been properly submitted for § 5 clearance 
in 1969, I cannot believe that the annexation would ever have been 
permitted to take place. But our holding in Perkins n . Matthews, 
supra, that annexations fall within the scope of § 5, came more than 
a year after the Richmond annexation took effect; by this quirk of 
timing, the annexation escaped preimplementation scrutiny entirely. 
The 1969 line thus remains in place, a grim reminder in its con-
tours and in its very existence of the discriminatory purpose which 
gave it birth.
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record before the Master, including the entire record in 
Holt v. City of Richmond, 334 F. Supp. 228 (ED Va. 
1971), rev’d, 459 F. 2d 1093 (CA4), cert, denied, 408 
U. S. 931 (1972), to which the parties stipulated,13 con-
tained ample evidence on the economic and administra-
tive consequences of the annexation. The Master and 
the District Court weighed this often conflicting evidence 
and found that Richmond had failed to carry its burden 
of proof by showing any legitimate purpose for the an-
nexation as consummated in 1969.14

Federal Rule Civ. Proc. 52 (a) compels us to accept 
that finding unless it can be called clearly erroneous. I 
find it impossible, on this record, to attach that label to 
the findings below, and indeed, the Court never goes so 
far as to do so. Nevertheless, in apparent disagreement 
with the manner in which conflicting evidence was 
weighed and resolved by the lower court, the Court re-
mands for further evidentiary proceedings, perhaps in 
hopes that a re-evaluation of the evidence will produce a 
more acceptable result. This course of action is to me 
wholly inconsistent with the proper role of an appellate 
court operating under the strictures of Rule 52 (a).

Ill
The second prong of any § 5 inquiry is whether the 

voting change under consideration will have the effect 
of denying or abridging the right to vote on account of 

13 376 F. Supp., at 1349.
14 Much of the evidence in the record below appears to have dealt 

with Richmond’s need for expansion and annexation in the abstract. 
Annexation in the abstract, however, is not at issue here; the 
critical question is whether the particular line drawn in 1969 had 
any contemporary justification in terms of objective factors such 
as Richmond’s need for vacant land, an expanded tax base, and the 
like.
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race or color. In Perkins v. Matthews, supra, holding 
that § 5 applies to annexations, we said:

“Clearly, revision of boundary lines has an effect on 
voting in two ways: (1) by including certain voters 
within the city and leaving others outside, it deter-
mines who may vote in the municipal election and 
who may not; (2) it dilutes the weight of the votes 
of the voters to whom the franchise was limited 
before the annexation, and ‘the right of suffrage can 
be denied by a debasement or dilution of the weight 
of a citizen’s vote just as effectively as by wholly 
prohibiting the free exercise of the franchise.’ Reyn-
olds v. Sims, 377 U. S. 533, 555 (1964). Moreover, 
§ 5 was designed to cover changes having a potential 
for racial discrimination in voting, and such poten-
tial inheres in a change in the composition of the 
electorate affected by an annexation.” 400 U. S., 
at 388-389.

The guidelines of this discussion in Perkins were correctly 
applied by the District Court, which continued as 
follows:

“Perkins left implicit the obvious: If the proportion 
of blacks in the new citizenry from the annexed area 
is appreciably less than the proportion of blacks liv-
ing within the city’s old boundaries, and particularly 
if there is a history of racial bloc voting in the city, 
the voting power of black citizens as a class is di-
luted and thus abridged.” 376 F. Supp., at 1348 
(footnote omitted).

Measured against these standards, the dilutive effect of 
Richmond’s annexation is clear, both as a matter of se-
mantics and as a matter of political realities. Blacks 
constituted 52% of the preannexation population and 
44.8% of the preannexation voting-age population in
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Richmond, but now constitute only 42% of the postan-
nexation population and only 37.3% of the postannexa-
tion voting-age population. I cannot agree that such a 
significant dilution of black voting strength can be 
remedied, for § 5 purposes, simply by allocating to blacks 
a reasonably proportionate share of voting power within 
the postannexation community.

The history of the Voting Rights Act, as set forth in 
Part I, supra, discloses the intent of Congress to impose 
a stringent system of controls upon changes in state 
voting practices in order to thwart even the most subtle 
attempts to dilute black voting rights. We have else-
where described the Act as “an unusual, and in some 
aspects a severe, procedure for insuring that States would 
not discriminate on the basis of race in the enforcement 
of their voting laws.” 15 Congress was certainly aware of 
the hardships and inconvenience which § 5 and other 
portions of the Act could impose upon covered States 
and localities; but in passing the Act in its final form, 
Congress unmistakably declared that those hardships 
are outweighed by the need to ensure effective protection 
for black voting rights.

Today’s decision seriously weakens the protection so 
emphatically accorded by the Act. Municipal politicians 
who are fearful of losing their political control to emerg-
ing black voting majorities are today placed on notice 
that their control can be made secure as long as they can 
find concentrations of white citizens into which to expand 
their municipal boundaries. Richmond’s black popula-
tion, having finally begun to approach an opportunity to 
elect responsive officials and to have a significant voice 
in the conduct of its municipal affairs, now finds its 
voting strength reduced by a plan which “guarantees” 

15 Allen v. State Board of Elections, 393 U. S., at 556 (footnote 
omitted).
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four seats on the City Council but which makes the 
elusive fifth seat more remote than it was before. The 
Court would offer, as consolation, the fact that blacks 
will enjoy a fair share of the voting power available 
under a ward system operating within the boundaries 
of the postannexation community; but that same ration-
ale would support a plan which added far greater con-
centrations of whites to the city and reduced black voting 
strength to the equivalent of three seats, two seats, or 
even fractions of a seat. The reliance upon postannex-
ation fairness of representation is inconsistent with what 
I take to be the fundamental objective of § 5, namely, 
the protection of present levels of voting effectiveness for 
the black population.

It may be true, as the Court suggests, that this in-
terpretation would effectively preclude some cities from 
undertaking desperately needed programs of expansion 
and annexation. Certainly there is nothing in § 5 which 
suggests that black voters could or should be given a 
disproportionately high share of the voting power in a 
postannexation community; where the racial composi-
tion of an annexed area is substantially different from 
that of the annexing area, it may well be impossible to 
protect preannexation black voting strength without in-
vidiously diluting the voting strength of other racial 
groups in the community. I see no reason to assume 
that the “demographics” of the situation are such that 
this would be an insuperable problem for all or even most 
cities covered by the Act; but in any event, if there is 
to be a “municipal hardship” exception for annexations 
vis-à-vis § 5, that exception should originate with Con-
gress and not with the courts.

At the very least, therefore, I would adopt the Peters-
burg standard relied upon by the District Court, namely, 
that the dilutive effect of an annexation of this sort can
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be cured only by a ward plan “ ‘calculated to neutralize 
to the extent possible any adverse effect upon the po-
litical participation of black voters.’ ” 376 F. Supp., at 
1352.16 The Crusade for Voters of Richmond, inter-
venor in the court below, submitted several plans pro-
viding for a greater black representation in the so-called 
“swing district” than that afforded by Richmond’s own 
plan; the District Court, in light of these alternative 
submissions and in light of the fact that Richmond’s 
ward plan had been drawn up without any reference to 
racial living patterns, concluded that Richmond’s plan 
did not, “to the extent possible,” minimize dilution of 
black voting power. Id., at 1356-1357. On that basis, 
I would affirm the finding that Richmond failed to estab-
lish the absence of a discriminatory effect prohibited 
by § 5.

IV
More than five years have elapsed since the last mu-

nicipal elections were held in Richmond.17 Hopes which 
were lifted by the District Court decision over a year 
ago are today again dashed, as the case is remanded for 
what may prove to be several additional years of liti-
gation; Richmond will continue to be governed, as it 
has been for the last five years, by a slate of councilmen 
elected in clear violation of § 5.18 The black population 
of Richmond may be justifiably suspicious of the “pro-

16 The original version of this standard appears in City of Peters-
burg v. United States, 354 F. Supp., at 1031.

17 The last councihnanic election was held on June 10,1970. 1 App. 
71; 376 F. Supp., at 1351.

18 The 1970 elections were conducted on an at-large basis in the 
postannexation conununity, a procedure inconsistent with even the 
narrowed Petersburg “effect” test adopted by the Court today. 
Moreover, since the elections occurred prior to our decision in 
Perkins, supra, there was no attempt to submit the annexation for 
prior approval. Section 5 is violated in both respects.
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tection” its voting rights are receiving when these rights 
can be suspended in limbo, and the people deprived of 
the right to select their local officials in an election meet-
ing constitutional and statutory standards, for so many 
years. I would affirm the judgment below, and let the 
United States District Court for the Eastern District of 
Virginia set about the business of fashioning an appro-
priate remedy as expeditiously as possible.
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ROE et  al . v. NORTON, COMMISSIONER 
OF WELFARE

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF CONNECTICUT

No. 73-6033. Argued February 25, 1975—Decided June 24, 1975

A three-judge District Court’s judgment upholding the constitution-
ality of a Connecticut statute that requires the mother of an 
illegitimate child receiving Aid to Families with Dependent Chil-
dren (AFDC) assistance to disclose the putative father’s name 
and imposing a criminal sanction for noncompliance, and conclud-
ing that the statute does not conflict with the Social Security Act, 
is vacated and the case is remanded for further consideration in 
light of an intervening Social Security Act amendment requiring 
parents, as a condition of eligibility for AFDC assistance, to 
cooperate with state efforts to locate and obtain support from 
absent parents but providing no punitive sanctions, and, also, if 
a relevant state criminal proceeding is pending, in light of Younger 
v. Harris, 401 U. S. 37, and Huffman n . Pursue, Ltd., 420 U. S. 
592.

365 F. Supp. 65, vacated and remanded.

Frank Cochran argued the cause and filed briefs for 
parent appellants. David N. Rosen argued the cause for 
children appellants. With him on the brief was Edward 
J. Dolan.

Michael Anthony Arcari, Assistant Attorney General 
of Connecticut, argued the cause for appellee. With him 
on the brief were Robert K. Killian, Attorney General, 
and Paige J. Everin, Lorna M. Dwyer, and Francis J. 
MacGregor, Assistant Attorneys General.*

* Marian Wright Edelman, Norman Dorsen, and Leo Pfeffer filed 
a brief for the American Academy of Child Psychiatry et al. as 
amici curiae.
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Appellants, mothers of illegitimate children receiving 

Aid to Families With Dependent Children (AFDC) as-
sistance, and the children, commenced this action chal-
lenging § 52-440b, Conn. Gen. Stat. Rev. (1973),*  which 
requires the mother of an illegitimate child to divulge 
to designated officials the name of the putative father of 
the child. Noncompliance with the statute is a con-
tempt punishable by imprisonment up to one year and a 
fine of up to $200. A three-judge District Court upheld 
the constitutionality of § 52-440b against appellants’ 
claims of denial of due process and equal protection and 
invasion of appellants’ right to privacy, and also con-
cluded that the statute did not conflict with the purpose 
and objectives of the Social Security Act. We noted 
probable jurisdiction, 415 U. S. 912 (1974). However, 
since that time Pub. L. 93-647, 88 Stat. 2337, was en-

*Section 52-440b, Conn. Gen. Stat. Rev., provides:
“(a) If the mother of any child bom out of wedlock, or the mother 
of any child bom to any married woman during marriage which 
child shall be found not to be issue of the marriage terminated 
by a divorce decree or by decree of any court of competent jurisdic-
tion, fails or refuses to disclose the name of the putative father of 
such child under oath to the welfare commissioner, if such child is a 
recipient of public assistance, or to a selectman of a town in which 
such child resides, if such child is a recipient of general assistance, 
or otherwise to a guardian or a guardian ad litem of such child, such 
mother may be cited to appear before any judge of the circuit court 
and compelled to disclose the name of the putative father under 
oath and to institute an action to establish the paternity of said 
child.

“(b) Any woman who, having been cited to appear before a judge 
of the circuit court pursuant to subsection (a), fails to appear or 
fails to disclose or fails to prosecute a paternity action may be found 
to be in contempt of said court and may be fined not more than two 
hundred dollars or imprisoned not more than one year or both.”
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acted. Public L. 93-647 amends § 402 (a) of the Social 
Security Act to require parents, as a condition of eli-
gibility for AFDC assistance, to cooperate with state 
efforts to locate and obtain support from absent par-
ents but provides no punitive sanctions comparable to 
those provided by Conn. Gen. Stat. Rev. § 52-440b 
(1973). Section 402 (a), as amended, 88 Stat. 2359, 
42 U. S. C. § 602 (a) (1970 ed., Supp. IV), provides in 
pertinent part:

“A State plan for aid and services to needy fam-
ilies with children must

“(26) provide that, as a condition of eligibility for 
aid, each applicant or recipient will be required—

“(B) to cooperate with the State (i) in establishing 
the paternity of a child born out of wedlock with 
respect to whom aid is claimed, and (ii) in obtaining 
support payments for such applicant and for a child 
with respect to whom such aid is claimed, or in 
obtaining any other payments or property due such 
applicant or such child and that, if the relative with 
whom the child is living is found to be ineligible 
because of failure to comply with the requirements 
of subparagraphs (A) and (B) of this paragraph, 
any aid for which such child is eligible will be pro-
vided in the form of protective payments as de-
scribed in section [606 (b)(2) of this title] (without 
regard to subparagraphs (A) through (E) of such 
section) ....”

We vacate the judgment of the District Court and re-
mand the case for further consideration in light of Pub. 
L. 93-647, and, if a relevant state criminal proceeding
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is pending, also for further consideration in light of 
Younger n . Harris, 401 U. S. 37 (1971), and Huffman n . 
Pursue, Ltd., 420 U. S. 592 (1975).

It is so ordered.

Mr . Justice  Douglas  concurs except with respect to 
Younger v. Harris, 401 U. S. 37 (1971), and Huffman n . 
Pursue, Ltd., 420 U. S. 592 (1975).
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PREISER, COMMISSIONER OF CORRECTIONAL 
SERVICES OF NEW YORK, et  al . v . NEWKIRK

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 74-107. Argued January 20, 1975—Decided June 25, 1975

After being transferred, without explanation or hearing, from a me-
dium security to a maximum security prison in New York because 
of his involvement in a conflict among inmates concerning a peti-
tion for a prisoners’ “union” at the former prison, respondent 
brought suit under 28 U. S. C. §§ 1343 (3) and (4) and 42 U. S. C. 
§ 1983 against petitioner prison officials, seeking declaratory and 
injunctive relief. The District Court, granting relief in part, 
ruled that the transfer violated the Due Process Clause of the 
Fourteenth Amendment, because it was made without any ex-
planation to respondent or opportunity to be heard. The Court 
of Appeals affirmed with some modification, holding, inter alia, 
that the suit was not mooted by the fact that respondent was 
returned to the medium security prison prior to the District 
Court’s ruling. Respondent was later transferred to a minimum 
security prison and will soon be eligible for parole. Held: In 
light of respondent’s return to the medium security prison and 
later transfer to a minimum security prison, the suit does not 
present a case or controversy as required by Art. Ill of the Con-
stitution but is nowT moot and must be dismissed, since as to the 
original complaint there is now no reasonable expectation that 
the wrong will be repeated and the question presented does not 
fall within the category of harm capable of repetition, yet evading 
review. Pp. 401-403.

499 F. 2d 1214, vacated and remanded.

Bur ge r , C. J., delivered the opinion of the Court, in which Bre n -
na n , Stew art , Whi te , Mar sha ll , Bla ck mu n , Pow ell , and Reh n -
qu ist , JJ., joined. Mars ha ll , J., filed a concurring statement, post, 
p. 404. Dou gl as , J., filed a dissenting statement, post, p. 404.

Hillel Hoffman, Assistant Attorney General of New 
York, argued the cause for petitioners. With him on the 
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brief were Louis J. Lejkowitz, Attorney General, Samuel 
A. Hirshowitz, First Assistant Attorney General, and Joel 
Lewittes, Assistant Attorney General.

Daniel Pochoda argued the cause for respondent. 
With him on the brief were William E. Hellerstein and 
Marjorie Mazen Smith*

Mr . Chief  Justice  Burger  delivered the opinion of 
the Court.

Respondent Newkirk has been an inmate of the New 
York prison system since his conviction for murder in the 
second degree in 1962. He had initially been confined 
at the Ossining Correctional Facility and, subsequently, 
at the Attica Correctional Facility, the Green Haven Cor-
rectional Facility, and the Auburn Correctional Facility. 
These facilities were maximum security institutions1 
at the time respondent was confined in them and 
are located in different parts of New York. In April 
1971, nine years after his initial confinement, he was 
transferred to the Wallkill Correctional Facility, a 
medium security institution. The District Court and

*Solicitor General Bork, Acting Assistant Attorney General 
Keeney, Deputy Solicitor General Frey, and Joseph S. Davies filed 
a brief for the United States as amicus curiae urging reversal

Barbara M. Milstein, Alvin J. Bronstein, Arpiar G. Saunders, Jr., 
Jack Greenberg, Stanley A. Bass, and Cary Coen filed a brief for 
the National Prison Project et al. as amici curiae urging affirmance. 

1 New York State has six correctional facilities that are desig-
nated as maximum security institutions: Attica, Auburn, Clinton, 
Green Haven, Ossining, and Great Meadow. Eight facilities, or 
portions thereof, are designated as medium security institutions: 
Adirondack, Bedford Hills, Coxsackie, Elmira, Eastern, Fishkill, 
Tappon, and Wallkill. Six others are designated minimum security 
institutions: Albion, Bayview, Edgecombe, Parkside, Rochester, and 
Taconic. There are also four minimum security correctional camps. 
See 7 NYCRR, pt. 100, §§ 100.1-100.94.
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the Court of Appeals found, and it is not seriously dis-
puted here, that the Wallkill facility is “unique,” and 
has advantages over other correctional institutions in the 
New York system in that there are fewer restrictions and 
physical restraints as well as a more comprehensive re-
habilitation program.

Early in 1972, a petition aimed at the formation of a 
prisoners’ “union” was circulated at Wallkill. This event 
produced some vociferous controversy among the prison-
ers. Tension among the inmates, according to the Dis-
trict Court, stemmed in part from the hostility of an 
existing prisoner representative committee toward the 
“union” movement. The prison administration, how-
ever, did not forbid or actively discourage the circulation 
of the petition. The administrators did, however, moni-
tor the level of unrest within the prison brought on by 
the clash of opinions on the petition. On June 2, 1972, 
there was a general meeting of the inmates at which the 
petition was discussed loudly by the contending factions; 
the meeting dispersed peacefully, however, without in-
cidents of violence. Respondent did not attend this 
meeting, but he had previously signed a proposed 
“union” constitution and, immediately prior to the meet-
ing, had received a petition from a fellow inmate, signed 
it, and passed it along.

A report prepared by the assistant deputy superin-
tendent identified Newkirk as one of the inmates who 
had been canvassing for the “union” but did not charge 
him with any violation of regulations or misconduct. 
This report—including its naming of Newkirk—was ap-
parently based on information other officers had given 
the assistant deputy superintendent. Newkirk was not 
afforded an opportunity to give his account. The fol-
lowing day, on June 6, 1972, the superintendent called 
the central office of the Department of Corrections and 



398 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

arranged for transfer of several inmates, including New-
kirk, to other facilities within the state corrections sys-
tem. The transfer of Newkirk was effected on June 8. 
He was summoned to the infirmary and informed that 
he was being transferred.

Newkirk was transferred to the Clinton Correctional 
Facility, a maximum security institution. The condi-
tions for the general prison population at Clinton were 
substantially different from those at Wallkill. At Clin-
ton, the cells are locked, access to the library and recre-
ational facilities is more limited, and the rehabilitation 
programs are less extensive. Newkirk requested a truck-
driving assignment when he arrived at Clinton and 
understood he was on a waiting list. He was then 
assigned to the residence of the superintendent of Clin-
ton at the same wage he earned at Wallkill. Since New-
kirk’s family lived in New York City, 80 miles from 
Wallkill but 300 miles from Clinton, his transfer to 
Clinton made visits by his family more difficult.

Newkirk and three of the other four prisoners trans-
ferred from Wallkill brought suit in the United States 
District Court for the Southern District of New York, 
pursuant to 28 U. S. C. §§ 1343 (3) and (4), and 42 
U. S. C. § 1983, against the superintendent of Wall- 
kill and the State Commissioner of Correctional Serv-
ices. They requested a declaratory judgment that the 
transfers were in violation of the Constitution and 
laws of the United States and an injunction order-
ing their return to Wallkill, expunging all record of 
their transfer, and prohibiting future transfers without a 
hearing. The District Court denied a preliminary in-
junction but set the case for trial on an accelerated basis. 
Prior to the commencement of the trial, two of the plain-
tiffs were released and the complaint was dismissed inso-
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far as it related to them. During the trial another plain-
tiff was released, and the action was dismissed as to him 
as well; subsequently Newkirk was returned to Wallkill. 
The superintendent of that institution also had a memo-
randum placed in respondent’s file which explained the 
nature of the transfer, noted that the transfer was not 
for disciplinary reasons, and was not to have any bearing 
on eligibility for parole or the decisions of the time-allow-
ance committee.

The District Court held that the transfer violated the 
Due Process Clause of the Fourteenth Amendment since 
it had been made without any explanation to Newkirk 
or opportunity to be heard. The court entered a declar-
atory judgment which required that Newkirk be given 
such an explanation and an opportunity to be heard in 
connection with any future transfer, and further declared 
that no adverse parole action could be taken against New-
kirk or punishment administered because of the transfer. 
It held that Newkirk should be informed of the scope 
of permissible behavior at Wallkill and the circumstances 
which would warrant his transfer to another prison in 
the future. At the same time, however, the court 
refused the prayer for an injunction against future 
summary transfers because it was “not persuaded that the 
threat of transfer is sufficiently great at this time . . .” 
Newkirk v. Butler, 364 F. Supp. 497, 504 (1973); the 
court concluded that “in the present posture of the case 
there is not a sufficiently delineated controversy to merit 
its adjudication,” id., at 500. Noting that “an explana-
tory note has been included with the record of transfer, 
and that no action adverse to plaintiff, whether with 
reference to parole or discipline, will be based on this 
information . . . ,” id., at 504, the court also denied a 
request that all record of the transfer be expunged from 
his file.
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The Court of Appeals affirmed the judgment with 
some modification. 499 F. 2d 1214 (CA2 1974). It 
held that, when a prisoner suffers a “substantial loss” as 
a result of the transfer, “he is entitled to the basic ele-
ments of rudimentary due process, i. e., notice and an 
opportunity to be heard,” id., at 1217, whether or not 
his transfer is part of a formal disciplinary proceed-
ing and whether or not it has any adverse parole con-
sequences. Noting that there were no formal discipli-
nary proceedings in this case, the Court of Appeals relied 
on the fact that the transfer changed Newkirk’s living 
conditions, his job assignment, and training opportuni-
ties. However, although agreeing that advance publica-
tion of “rules,” violation of which might result in transfer, 
“would serve the salutary function of avoiding mis-
understanding and resentment . . . ,” id., at 1219, the 
Court of Appeals concluded that requiring prison officials 
to draw up such rules would place officials in “an unnec-
essary straight jacket [sic].” Ibid. It, therefore, modi-
fied the judgment of the District Court to remove this re-
quirement from its order. Although specifically noting 
that Newkirk had been returned to Wallkill from Clin-
ton, the Court of Appeals held that the suit was not 
moot since “[e]ven after his return he remained sub-
ject to a new transfer at any time ....” Ibid. Further-
more, despite the District Court’s reliance on the good-
faith assurances of prison officials that the transfer 
would not have an adverse effect on Newkirk’s parole 
possibility, the Court of Appeals concluded he was “en-
titled to a judicial decree to that effect.” Ibid.

We granted petitioners’ petition for writ of certiorari 
which presented the following question: “Whether a 
prison inmate who is transferred within a state from a 
medium security institution to a maximum security insti-
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tution, without the imposition of disciplinary punish-
ment, is entitled under the Due Process Clause of the 
Fourteenth Amendment to notice of the reasons for the 
transfer and an opportunity to be heard”?2 In granting 
the petition, however, the Court directed that the parties 
brief and argue the question of mootness. 419 U. S. 894 
(1974).

All of the developments since the original challenged 
transfer must be read in light of not only Newkirk’s 
transfer to Wallkill but also his later transfer, after the 
decision of the Court of Appeals, to the Edgecombe Cor-
rectional Facility, a minimum security institution in New 
York City. Newkirk will be eligible for parole in July 
1975.3

The exercise of judicial power under Art. Ill of the 
Constitution depends on the existence of a case or con-
troversy. As the Court noted in North Carolina v. Rice, 
404 U. S. 244, 246 (1971), a federal court has neither 
the power to render advisory opinions nor “to decide 
questions that cannot affect the rights of litigants in the 
case before them.” Its judgments must resolve “ ‘a real 
and substantial controversy admitting of specific relief 
through a decree of a conclusive character, as distin-
guished from an opinion advising what the law would 
be upon a hypothetical state of facts.’ ” Ibid., quot-
ing Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 
241 (1937). As the Court noted last Term, in an opinion 
by Mr . Justice  Brennan , Steffel v. Thompson, 415 
U. S. 452, 459 n. 10 (1974): “The rule in federal cases 
is that an actual controversy must be extant at all stages 
of review, not merely at the time the complaint is filed. 
See, e. g., Roe v. Wade, 410 U. S. [113,] 125 [(1973)];

2 Pet. for Cert. 2. See this Court’s Rule 23 (l)(c).
3 Tr. of Oral Arg. 7, 22; Brief for Respondent 10.
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SEC v. Medical Comm, for Human Rights, 404 U. S. 403 
(1972); United States v. Munsingwear, Inc., 340 U. S. 36 
(1950).”

In Maryland Casualty Co. v. Pacific Co., 312 U. S. 270 
(1941), this Court, noting the difficulty in fashioning a 
precise test of universal application for determining 
whether a* request for declaratory relief had become 
moot, held that, basically, “the question in each case is 
whether the facts alleged, under all the circumstances, 
show that there is a substantial controversy, between 
parties having adverse legal interests, of sufficient imme-
diacy and reality to warrant the issuance of a declaratory 
judgment.” Id., at 273 (emphasis supplied). This is 
not a class action and Newkirk has not sought damages. 
As noted, supra, before the ruling of the District Court, 
Newkirk had been transferred back to Wallkill and had 
been there for 10 months. No adverse action was taken 
against him during that period. A notation had been 
made in his file expressly stating that the transfer 
“should have no bearing in any future determinations 
made by the Board of Parole or the time allowance com-
mittee.” Newkirk has now been transferred, as noted 
above, to a minimum security facility in New York City. 
It is therefore clear that correction authorities harbor no 
animosity toward Newkirk. We have before us more 
than a “[m]ere voluntary cessation of allegedly illegal 
conduct,” United States v. Concentrated Phosphate Ex-
port Assn., Inc., 393 U. S. 199, 203 (1968), where we 
would leave “[t]he defendant . . . free to return to his 
old ways.” United States v. W. T. Grant Co., 345 U. S. 
629, 632 (1953). As to Newkirk’s original complaint, 
there is now “ ‘no reasonable expectation that the wrong 
will be repeated,’ ” id., at 633, quoting United States v. 
Aluminum Co. of America, 148 F. 2d 416, 448 (CA2 
1945).
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Any subjective fear Newkirk might entertain of be-
ing again transferred, under circumstances similar to 
those alleged in the complaint, or of suffering adverse 
consequences as a result of the 1972 transfer, is indeed 
remote and speculative and hardly casts that “con-
tinuing and brooding presence” over him that concerned 
the Court in Super Tire Engineering Co. v. McCorkle, 
416 U. S. 115, 122 (1974). As the Court noted in United 
States v. SCRAP, 412 U. S. 669, 688-689 (1973), “plead-
ings must be something more than an ingenious academic 
exercise in the conceivable. A plaintiff must allege that 
he has been or will in fact be perceptibly harmed by the 
challenged agency action, not that he can imagine circum-
stances in which he could be affected by the agency’s 
action.” Similarly, while there is always the possibility 
that New York authorities might disregard the specific 
record notation that the transfer should have no effect 
on good time or parole decisions in regard to Newkirk, 
“such speculative contingencies afford no basis for our 
passing on the substantive issues [Newkirk] would have 
us decide . . . ,” Hall v. Beals, 396 U. S. 45, 49 (1969). 
The record of events since the challenged transfer hardly 
bears out a genuine claim of an injury or possible injury 
“of sufficient immediacy and reality to warrant the issu-
ance of a declaratory judgment.” Maryland Casualty 
Co., 312 U. S., at 273. Newkirk, as noted above, will be 
eligible for parole within a matter of days. See supra, 
at 401.

We conclude that the question presented does not fall 
within that category of harm “capable of repetition, yet 
evading review,” Southern Pacific Terminal Co. v. ICC, 
219 U. S. 498, 515 (1911); Roe v. Wade, 410 U. S. 113, 
125 (1973). Accordingly, we vacate the judgment of 
the Court of Appeals and remand the case to that court 
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with directions that the complaint be dismissed by the 
District Court. United States n . Munsingwear, Inc., 
340 U. S. 36, 39 (1950).

It is so ordered.

Mr . Justi ce  Douglas  dissents from the holding of 
mootness and would affirm the judgment below.

Mr . Justice  Marsh all , concurring.
I join this opinion only because for some reason re-

spondent did not file this case as a class action. As a 
result, the State of New York by releasing the other three 
named plaintiffs, transferring respondent back to Wallkill 
after the District Court action, and finally to a lesser 
correctional facility after the Court of Appeals acted, 
thereby made the case moot.
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ALBEMARLE PAPER CO. et  al . v . MOODY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 74-389. Argued April 14, 1975—Decided June 25, 1975*

Respondents, a certified class of present and former Negro employees, 
brought this action against petitioners, their employer, Albemarle 
Paper Co., and the employees’ union, seeking injunctive relief 
against “any policy, practice, custom or usage” at the plant 
violative of Title VII of the Civil Rights Act of 1964, as amended 
by the Equal Employment Opportunity Act of 1972, and after 
several years of discovery moved to add a class backpay demand. 
At the trial, the major issues were the plant’s seniority system, 
its program of employment testing, and backpay. The District 
Court found that, following a reorganization under a new collec-
tive-bargaining agreement, the Negro employees had been “ ‘locked’ 
in the lower paying job classifications,” and ordered petitioners 
to implement a system of plantwide seniority. The court refused, 
however, to order backpay for losses sustained by the plaintiff 
class under the discriminatory system, on the grounds that 
(1) Albemarle’s breach of Title VII was found not to have been in 
“bad faith,” and (2) respondents, who had initially disclaimed 
interest in backpay, had delayed making their backpay claim 
until five years after the complaint was filed, thereby prejudicing 
petitioners. The court also refused to enjoin or limit Albemarle’s 
testing program, which respondents had contended had a dispro-
portionate adverse impact on blacks and was not shown to be 
related to job performance, the court concluding that “personnel 
tests administered at the plant have undergone validation studies 
and have been proven to be job related.” Respondents appealed on 
the backpay and pre-employment tests issues. The Court of 
Appeals reversed the District Court’s judgment. Held:

1. Given a finding of unlawful discrimination, backpay should 
be denied only for reasons that, if applied generally, would not 
frustrate the central statutory purposes manifested by Congress 
in enacting Title VII of eradicating discrimination throughout the 

*Together with No. 74-428, Halifax Local No. 1^5, United Paper-
makers & Paperworkers, AFL-CIO v. Moody et al., also on certio-
rari to the same court.
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economy and making persons whole for injuries suffered through 
past discrimination. Pp. 413-422.

2. The absence of bad faith is not a sufficient reason for denying 
backpay, Title VII not being concerned with the employer’s “good 
intent or absence of discriminatory intent,” for “Congress directed 
the thrust of the Act to the consequences of employment prac-
tices, not simply the motivation,” Griggs n . Duke Power Co., 401 
U.S. 424, 432. Pp. 422-423.

3. Whether respondents’ tardiness and inconsistency in making 
their backpay demand were excusable and whether they actually 
prejudiced petitioners are matters that will be open to review by 
the Court of Appeals if the District Court, on remand, decides 
again to decline a backpay award. Pp. 423-425.

4. As is clear from Griggs, supra, and the Equal Employment 
Opportunity Commission’s Guidelines for employers seeking to 
determine through professional validation studies whether em-
ployment tests are job related, such tests are impermissible unless 
shown, by professionally acceptable methods, to be “predictive of 
or significantly correlated with important elements of work be-
havior which comprise or are relevant to the job or jobs for which 
candidates are being evaluated.” Measured against that stand-
ard, Albemarle’s validation study is materially defective in that 
(1) it would not, because of the odd patch work of results from its 
application, have “validated” the two general ability tests used 
by Albemarle for all the skilled lines of progression for which 
the two tests are, apparently, now required; (2) it compared 
test scores with subjective supervisorial rankings, affording no 
means of knowing what job-performance criteria the supervisors 
were considering; (3) it focused mostly on job groups near the 
top of various lines of progression, but the fact that the best of 
those employees working near the top of a line of progression 
score well on a test does not necessarily mean that the test per-
missibly measures the qualifications of new workers entering 
lower level jobs; and (4) it dealt only with job-experienced, white 
workers, but the tests themselves are given to new job applicants, 
who are younger, largely inexperienced, and in many instances 
nonwhite. Pp. 425-435.

5. In view of the facts that during the appellate stages of this 
litigation Albemarle has apparently been amending its depart-
mental organization and the use made of its tests; that issues of 
standards of proof for job relatedness and of evidentiary proce-
dures involving validation tests have not until now been clarified;
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and that provisional use of tests pending new validation efforts 
may be authorized, the District Court on remand should initially 
fashion the necessary relief. P. 436.

474 F. 2d 134, vacated and remanded.

Stewa rt , J., delivered the opinion of the Court, in which Doug -
la s , Bre nn an , Whi te , Mar sha ll , and Reh nq ui st , JJ., joined. 
Mar sha ll , J., post, p. 440, and Reh nq ui st , J., post, p. 441, filed 
concurring opinions. Bla ck mu n , J., filed an opinion concurring in 
the judgment, post, p. 447. Burg er , C. J., filed an opinion con-
curring in part and dissenting in part, post, p. 449. Pow ell , J., 
took no part in the consideration, or decision of the cases.

Francis V. Lowden, Jr., argued the cause for petitioners 
in No. 74-389. With him on the briefs were Gordon G. 
Busdicker, Charles O'Connell, Charles F. Blanchard, and 
Julian R. Allsbrook,Jr. Warren Woods argued the cause 
for petitioner in No. 74r-428. With him on the brief was 
Leonard Appel.

J. LeVonne Chambers argued the cause for respondents 
in both cases. With him on the brief were Jack Green-
berg, James M. Nabrit III, Charles Stephen Ralston, 
Eric Schnapper, Morris J. Baller, Barry L. Goldstein, 
Robert Belton, Conrad 0. Pearson, T. T. Clayton, Albert 
J. Rosenthal, and Louis H. Pollak.

James P. Turner argued the cause for the United 
States et al. as amici curiae urging affirmance in both 
cases. On the brief were Solicitor General Bork, Assist-
ant Attorney General Pottinger, Mark L. Evans, Brian 
K. Landsberg, David L. Rose, John C. Hoyle, Julia C. 
Cooper, Joseph T. Eddins, and Beatrice RosenbergA

fBriefs of amici curiae in both cases were filed by Gerard C. 
Smetana, Jerry Kronenberg, Milton A. Smith, and Richard B. Ber-
man for the Chamber of Commerce of the United States; by 
J. Harold Flannery, Paul R. Dimond, William E. Caldwell, Robert B. 
Wallace, William H. Brown III, Lloyd N. Cutler, and Erwin N. 
Griswold for the Lawyers’ Committee for Civil Rights Under Law;
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Mr . Justice  Stewart  delivered the opinion of the 
Court.

These consolidated cases raise two important questions 
under Title VII of the Civil Rights Act of 1964, 78 Stat. 
253, as amended by the Equal Employment Opportunity 
Act of 1972, 86 Stat. 103, 42 U. S. C. § 2000e et seq. 
(1970 ed. and Supp. Ill): First: When employees or ap-
plicants for employment have lost the opportunity to 
earn wages because an employer has engaged in an un-
lawful discriminatory employment practice, what stand-
ards should a federal district court follow in deciding 
whether to award or deny backpay? Second: What 
must an employer show to establish that pre-employment 
tests racially discriminatory in effect, though not in in-
tent, are sufficiently “job related” to survive challenge 
under Title VII?

The respondents—plaintiffs in the District Court— 
are a certified class of present and former Negro em-
ployees at a paper mill in Roanoke Rapids, N. C.; 
the petitioners—defendants in the District Court— 
are the plant’s owner, the Albemarle Paper Co., and 
the plant employees’ labor union, Halifax Local No. 
425.1 In August 1966, after filing a complaint with 
the Equal Employment Opportunity Commission 
(EEOC), and receiving notice of their right to sue,2 the

and by the American Society for Personnel Administration. John 
Vanderstar filed a brief for Scott Paper Co. as amicus curiae in 
No. 74-389.

xThe paper mill has changed hands during this litigation, but 
these changes are irrelevant to the issues considered in this opinion, 
and the employer interest will be referred to throughout as Albe-
marle or the Company. The labor union is involved in only the 
backpay aspect of this litigation.

2 The relevant procedures may be found at 42 U. S. C. § 2000e-5 
(f)(1) (1970 ed., Supp. HI). See McDonnell Douglas Corp. n .
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respondents brought a class action in the United States 
District Court for the Eastern District of North Carolina, 
asking permanent injunctive relief against “any policy, 
practice, custom or usage” at the plant that violated 
Title VII. The respondents assured the court that the 
suit involved no claim for any monetary awards on a 
class basis, but in June 1970, after several years of 
discovery, the respondents moved to add a class demand 
for backpay. The court ruled that this issue would be 
considered at trial.

At the trial, in July and August 1971, the major 
issues were the plant’s seniority system, its program of 
employment testing, and the question of backpay. In 
its opinion of November 9, 1971, the court found that 
the petitioners had “strictly segregated” the plant’s de-
partmental “lines of progression” prior to January 1, 
1964, reserving the higher paying and more skilled lines 
for whites. The “racial identifiability” of whole lines 
of progression persisted until 1968, when the lines were 
reorganized under a new collective-bargaining agreement. 
The court found, however, that this reorganization left 
Negro employees “ ‘locked’ in the lower paying job classi-
fications.” The formerly “Negro” lines of progression 
had been merely tacked on to the bottom of the form-
erly “white” lines, and promotions, demotions, and lay-
offs continued to be governed—where skills were “rela-
tively equal”—by a system of “job seniority.” Because 
of the plant’s previous history of overt segregation, only 
whites had seniority in the higher job categories. Ac-
cordingly, the court ordered the petitioners to implement 
a system of “plantwide” seniority.

Green, 411 U. S. 792, 798 (1973); Alexander v. Gardner-Denver Co., 
415 U. S. 36, 44-45 (1974). See also n. 8, infra.
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The court refused, however, to award backpay to the 
plaintiff class for losses suffered under the “job seniority” 
program.3 The court explained:

“In the instant case there was no evidence of bad 
faith non-compliance with the Act. It appears that 
the company as early as 1964 began active recruit-
ment of blacks for its Maintenance Apprentice 
Program. Certain lines of progression were merged 
on its own initiative, and as judicial decisions ex-
panded the then existing interpretations of the Act, 
the defendants took steps to correct the abuses with-
out delay. . . .

“In addition, an award of back pay is an equitable 
remedy. . . . The plaintiffs’ claim for back pay was 
filed nearly five years after the institution of this 
action. It was not prayed for in the pleadings. 
Although neither party can be charged with de-
liberate dilatory tactics in bringing this cause to 
trial, it is apparent that the defendants would be 
substantially prejudiced by the granting of such af-
firmative relief. The defendants might have chosen 
to exercise unusual zeal in having this court deter-
mine their rights at an earlier date had they known 
that back pay would be at issue.”

The court also refused to enjoin or limit Albemarle’s 
testing program. Albemarle had required applicants for 
employment in the skilled lines of progression to have a 
high school diploma and to pass two tests, the Revised 
Beta Examination, allegedly a measure of nonverbal in-

3 Under Title VII backpay liability exists only for practices occur-
ring after the effective date of the Act, July 2, 1965, and accrues 
only from a date two years prior to the filing of a charge with the 
EEOC. See 42 U. S. C. §2000e-5 (g) (1970 ed., Supp. III). Thus 
no award was possible with regard to the plant’s pre-1964 policy of 
“strict segregation.”
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telligence, and the Wonderlic Personnel Test (available 
in alternative Forms A and B), allegedly a measure of 
verbal facility. After this Court’s decision in Griggs v. 
Duke Power Co., 401 U. S. 424 (1971), and on the eve of 
trial, Albemarle engaged an industrial psychologist to 
study the “job relatedness” of its testing program. His 
study compared the test scores of current employees with 
supervisorial judgments of their competence in ten job 
groupings selected from the middle or top of the plant’s 
skilled lines of progression. The study showed a statis-
tically significant correlation with supervisorial ratings 
in three job groupings for the Beta Test, in seven job 
groupings for either Form A or Form B of the Wonderlic 
Test, and in two job groupings for the required battery of 
both the Beta and the Wonderlic Tests.4 The respond-
ents’ experts challenged the reliability of these studies, 
but the court concluded:

“The personnel tests administered at the plant 
have undergone validation studies and have 
been proven to be job related. The defendants have 
carried the burden of proof in proving that these 
tests are ‘necessary for the safe and efficient opera-
tion of the business’ and are, therefore, permitted 
by the Act. However, the high school education 
requirement used in conjunction with the testing 
requirements is unlawful in that the personnel tests 
alone are adequate to measure the mental ability 
and reading skills required for the job classifications.”

The petitioners did not seek review of the court’s judg-
ment, but the respondents appealed the denial of a back-
pay award and the refusal to enjoin or limit Albemarle’s 
use of pre-employment tests. A divided Court of Ap-
peals for the Fourth Circuit reversed the judgment of 

4 See infra, at 429-430.
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the District Court, ruling that backpay should have 
been awarded and that use of the tests should have been 
enjoined, 474 F. 2d 134 (1973). As for backpay, the 
Court of Appeals held that an award could properly be 
requested after the complaint was filed and that an 
award could not be denied merely because the employer 
had not acted in “bad faith,” id., at 142:

“Because of the compensatory nature of a back 
pay award and the strong congressional policy em-
bodied in Title VII, a district court must exercise 
its discretion as to back pay in the same manner it 
must exercise discretion as to attorney fees under 
Title II of the Civil Rights Act. . . . Thus, a plain-
tiff or a complaining class who is successful in 
obtaining an injunction under Title VII of the Act 
should ordinarily be awarded back pay unless special 
circumstances would render such an award unjust. 
Newman v. Biggie Park Enterprises, 390 U. S. 400 ... 
(1968).” (Footnote omitted.)

As for the pre-employment tests, the Court of Appeals 
held, id., at 138, that it was error

“to approve a validation study done without job 
analysis, to allow Albemarle to require tests for 
6 lines of progression where there has been no vali-
dation study at all, and to allow Albemarle to require 
a person to pass two tests for entrance into 7 lines 
of progression when only one of those tests was vali-
dated for that line of progression.”

In so holding the Court of Appeals “gave great deference” 
to the “Guidelines on Employee Selection Procedures,” 
29 CFR pt. 1607, which the EEOC has issued “as a 
workable set of standards for employers, unions and em-
ployment agencies in determining whether their selection
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procedures conform with the obligations contained in 
title VII....” 29 CFR § 1607.1 (c).

We granted certiorari5 because of an evident Circuit 
conflict as to the standards governing awards of back-
pay 6 and as to the showing required to establish the “job 
relatedness” of pre-employment tests.7

II
Whether a particular member of the plaintiff class 

should have been awarded any backpay and, if so, how 
much, are questions not involved in this review. The 
equities of individual cases were never reached. Though 
at least some of the members of the plaintiff class 
obviously suffered a loss of wage opportunities on account 
of Albemarle’s unlawfully discriminatory system of job 
seniority, the District Court decided that no backpay 
should be awarded to anyone in the class. The court 
declined to make such an award on two stated grounds: 
the lack of “evidence of bad faith non-compliance with 
the Act,” and the fact that “the defendants would be 
substantially prejudiced” by an award of backpay that 
was demanded contrary to an earlier representation and 
late in the progress of the litigation. Relying directly 

5 419 U. S. 1068 (1974). The Fourth Circuit initially granted a 
petition to rehear this case en banc. But that petition was ultimately 
denied, after this Court ruled, on a certified question, that “senior 
circuit judges who are members of the originally assigned division 
hearing a case are not authorized by Congress to participate in the 
determination whether to rehear that case in banc.” 417 U. S. 622, 
624 (1974).

6 For example, compare Kober v. Westinghouse Electric Corp., 
480 F. 2d 240 (CA3 1973), with Pettway v. American Cast Iron Pipe 
Co., 494 F. 2d 211 (CA5 1974), and Head v. Timken Roller Bearing 
Co., 486 F. 2d 870 (CA6 1973).

7 For example, compare Pettway v. American Cast Iron Pipe Co., 
supra, with Castro v. Beecher, 459 F. 2d 725 (CAI 1972).
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on Newman n . Piggie Park Enterprises, 390 U. S. 400 
(1968), the Court of Appeals reversed, holding that back-
pay could be denied only in “special circumstances.” 
The petitioners argue that the Court of Appeals was in 
error—that a district court has virtually unfettered dis-
cretion to award or deny backpay, and that there was no 
abuse of that discretion here.8

8 The petitioners also contend that no backpay can be awarded 
to those unnamed parties in the plaintiff class who have not them-
selves filed charges with the EEOC. We reject this contention. 
The Courts of Appeals that have confronted the issue are unanimous 
in recognizing that backpay may be awarded on a class basis under 
Title VII without exhaustion of administrative procedures by the 
unnamed class members. See, e. g., Rosen v. Public Service Electric
& Gas Co., 409 F. 2d 775, 780 (CA3 1969), and 477 F. 2d 90, 95-96 
(CA3 1973); Robinson v. Lorillard Corp., 444 F. 2d 791, 802 (CA4 
1971); United States v. Georgia Power Co., 474 F. 2d 906, 919-921 
(CA5 1973); Head v. Timken Roller Bearing Co., supra, at 876; 
Bowe v. Colgate-Palmolive Co., 416 F. 2d 711, 719-721 (CA7 
1969); United States v. N. L. Industries, Inc., 479 F. 2d 354, 
378-379 (CA8 1973). The Congress plainly ratified this construc-
tion of the Act in the course of enacting the Equal Employment 
Opportunity Act of 1972, Pub. L. 92-261, 86 Stat. 103. The House 
of Representatives passed a bill, H. R. 1746, 92d Cong., 1st Sess., 
that would have barred, in § 3 (e), an award of backpay to any indi-
vidual who “neither filed a charge [with the EEOC] nor was named 
in a charge or amendment thereto.” But the Senate Committee on 
Labor and Public Welfare recommended, instead, the re-enactment of 
the backpay provision without such a limitation, and cited with 
approval several cases holding that backpay was awardable to class 
members who had not personally filed, nor been named in, charges to 
the EEOC. S. Rep. No. 92-415, p. 27 (1971). See also 118 Cong. 
Rec. 4942 (1972). The Senate passed a bill without the House’s 
limitation, id., at 4944, and the Conference Committee adopted the 
Senate position. A Section-by-Section Analysis of the Conference 
Committee’s resolution notes that “[a] provision limiting class 
actions was contained in the House bill and specifically rejected by 
the Conference Committee,” id., at 7168, 7565. The Conference 
Committee bill was accepted by both Chambers. Id., at 7170, 7573.
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Piggie Park Enterprises, supra, is not directly in point. 
The Court held there that attorneys’ fees should “ordi-
narily” be awarded—i. e., in all but “special circum-
stances”—to plaintiffs successful in obtaining injunctions 
against discrimination in public accommodations, under 
Title II of the Civil Rights Act of 1964. While the Act 
appears to leave Title II fee awards to the district 
court’s discretion, 42 U. S. C. § 2000a-3 (b), the court 
determined that the great public interest in having in-
junctive actions brought could be vindicated only if suc-
cessful plaintiffs, acting as “private attorneys general,” 
were awarded attorneys’ fees in all but very unusual 
circumstances. There is, of course, an equally strong 
public interest in having injunctive actions brought under 
Title VII, to eradicate discriminatory employment prac-
tices. But this interest can be vindicated by applying 
the Piggie Park standard to the attorneys’ fees provision 
of Title VII, 42 U. S. C. § 2000e-5 (k), see Northcross N. 
Memphis Board of Education, 412 U. S. 427, 428 (1973). 
For guidance as to the granting and denial of backpay, 
one must, therefore, look elsewhere.

The petitioners contend that the statutory scheme 
provides no guidance, beyond indicating that backpay 
awards are within the District Court’s discretion. We 
disagree. It is true that backpay is not an automatic or 
mandatory remedy; like all other remedies under the 
Act, it is one which the courts “may” invoke.9 The 

9 Title 42 U. S. C. § 2000e-5 (g) (1970 ed., Supp. Ill) provides: 
“If the court finds that the respondent has intentionally engaged 

in or is intentionally engaging in an unlawful employment practice 
charged in the complaint, the court may enjoin the respondent from 
engaging in such unlawful employment practice, and order such 
affirmative action as may be appropriate, which may include, but 
is not limited to, reinstatement or hiring of employees, with or with-
out back pay (payable by the employer, employment agency, or labor 
organization, as the case may be, responsible for the unlawful 



416 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

scheme implicitly recognizes that there may be cases 
calling for one remedy but not another, and—owing to 
the structure of the federal judiciary—these choices are, 
of course, left in the first instance to the district courts. 
However, such discretionary choices are not left to a 
court’s “inclination, but to its judgment; and its judg-
ment is to be guided by sound legal principles.” United 
States v. Burr, 25 F. Cas. 30, 35 (No. 14,692d) (CC Va. 
1807) (Marshall, C. J.). The power to award backpay 
was bestowed by Congress, as part of a complex legisla-
tive design directed at a historic evil of national propor-
tions. A court must exercise this power “in light of the 
large objectives of the Act,” Hecht Co. v. Bowles, 321 
U. S. 321, 331 (1944). That the court’s discretion is 
equitable in nature, see Curtis n . Loether, 415 U. S. 189, 
197 (1974), hardly means that it is unfettered by mean-
ingful standards or shielded from thorough appellate re-
view. In Mitchell v. DeMario Jewelry, 361 U. S. 288, 
292 (1960), this Court held, in the face of a silent statute, 
that district courts enjoyed the “historic power of equity” 
to award lost wages to workmen unlawfully discriminated

employment practice), or any other equitable relief as the court 
deems appropriate. Back pay liability shall not accrue from a date 
more than two years prior to the filing of a charge with the Com-
mission. Interim earnings or amounts earnable with reasonable 
diligence by the person or persons discriminated against shall operate 
to reduce the back pay otherwise allowable. No order of the court 
shall require the admission or reinstatement of an individual as a 
member of a union, or the hiring, reinstatement, or promotion of 
an individual as an employee, or the payment to him of any back 
pay, if such individual was refused admission, suspended, or expelled, 
or was refused employment or advancement or was suspended 
or discharged for any reason other than discrimination on ac-
count of race, color, religion, sex, or national origin or in violation 
of section 2000e-3 (a) of this title.”
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against under § 17 of the Fair Labor Standards Act of 
1938, 52 Stat. 1069, as amended, 29 U. S. C. § 217 (1958 
ed.) The Court simultaneously noted that “the statu-
tory purposes [leave] little room for the exercise of dis-
cretion not to order reimbursement.” 361 U. S., at 296.

It is true that “[e]quity eschews mechanical rules . . . 
[and] depends on flexibility.” Holmberg v. Armbrecht, 
327 U. S. 392, 396 (1946). But when Congress invokes 
the Chancellor’s conscience to further transcendent legis-
lative purposes, what is required is the principled appli-
cation of standards consistent with those purposes and 
not “equity [which] varies like the Chancellor’s foot.” 10 
Important national goals would be frustrated by a regime 
of discretion that “produce [d] different results for 
breaches of duty in situations that cannot be differenti-
ated in policy.” Moragne v. States Marine Lines, 398 
U. S. 375, 405 (1970).

The District Court’s decision must therefore be meas-
ured against the purposes which inform Title VII. As 
the Court observed in Griggs v. Duke Power Co., 
401 U. S., at 429-430, the primary objective was a pro-
phylactic one:

“It was to achieve equality of employment oppor-
tunities and remove barriers that have operated in 
the past to favor an identifiable group of white em-
ployees over other employees.”

Backpay has an obvious connection with this purpose. 
If employers faced only the prospect of an injunctive 
order, they would have little incentive to shun practices 
of dubious legality. It is the reasonably certain prospect 
of a backpay award that “provide [s] the spur or catalyst 

10 Eldon, L. C., in Gee v. Pritchard, 2 Swans. *403, *414, 36 Eng. 
Rep. 670, 674 (1818).
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which causes employers and unions to self-examine and 
to self-evaluate their employment practices and to en-
deavor to eliminate, so far as possible, the last vestiges 
of an unfortunate and ignominious page in this country’s 
history.” United States v. N. L. Industries, Inc., 479 F. 
2d 354, 379 (CA8 1973).

It is also the purpose of Title VII to make persons 
whole for injuries suffered on account of unlawful em-
ployment discrimination. This is shown by the very 
fact that Congress took care to arm the courts with full 
equitable powers. For it is the historic purpose of equity 
to “secur [e] complete justice,” Brown v. Swann, 10 Pet. 
497, 503 (1836); see also Porter v. Warner Holding Co., 
328 U. S. 395, 397-398 (1946). “[W]here federally pro-
tected rights have been invaded, it has been the rule from 
the beginning that courts will be alert to adjust their 
remedies so as to grant the necessary relief.” Bell N. 
Hood, W U. S. 678, 684 (1946). Title VII deals with 
legal injuries of an economic character occasioned by 
racial or other antiminority discrimination. The terms 
“complete justice” and “necessary relief” have acquired 
a clear meaning in such circumstances. Where racial 
discrimination is concerned, “the [district] court has not 
merely the power but the duty to render a decree which 
will so far as possible eliminate the discriminatory effects 
of the past as well as bar like discrimination in the fu-
ture.” Louisiana v. United States, 380 U. S. 145, 154 
(1965). And where a legal injury is of an economic 
character,

“[t]he general rule is, that when a wrong has been 
done, and the law gives a remedy, the compensation 
shall be equal to the injury. The latter is the stand-
ard by which the former is to be measured. The 
injured party is to be placed, as near as may be, in
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the situation he would have occupied if the wrong 
had not been committed.” Wicker v. Hoppock, 6 
Wall. 94, 99 (1867).

The “make whole” purpose of Title VII is made evi-
dent by the legislative history. The backpay provision 
was expressly modeled on the backpay provision of 
the National Labor Relations Act.11 Under that Act, 
“[m]aking the workers whole for losses suffered on 
account of an unfair labor practice is part of the vindica-
tion of the public policy which the Board enforces.” 
Phelps Dodge Corp. v. NLRB, 313 U. S. 177, 197 (1941). 
See also Nathanson v. NLRB, 344 U. S. 25, 27 (1952); 
NLRB v. Rutter-Rex Mfg. Co., 396 U. S. 258, 263 (1969). 
We may assume that Congress was aware that the Board,

Section 10 (c) of the NLRA, 49 Stat. 454, as amended, 29 U. S. C. 
§ 160 (c), provides that when the Labor Board has found that a per-
son has committed an “unfair labor practice,” the Board “shall issue” 
an order “requiring such person to cease and desist from such unfair 
labor practice, and to take such affirmative action including reinstate-
ment of employees with or without back pay, as will effectuate the 
policies of this subchapter.” The backpay provision of Title VII 
provides that when the court has found “an unlawful employment 
practice,” it “may enjoin” the practice “and order such affirmative 
action as may be appropriate, which may include, but is not limited 
to, reinstatement or hiring of employees, with or without back 
pay . . . .” 42 U. S. C. § 2000e-5 (g) (1970 ed., Supp. III). The 
framers of Title VII stated that they were using the NLRA pro-
vision as a model. 110 Cong. Rec. 6549 (1964) (remarks of Sen. 
Humphrey); id., at 7214 (interpretative memorandum by Sens. Clark 
and Case). In early versions of the Title VII provision on remedies, 
it was stated that a court “may” issue injunctions, but “shall” order 
appropriate affirmative action. This anomaly was removed by Sub-
stitute Amendment No. 656, 110 Cong. Rec. 12814, 12819 (1964). 
The framers regarded this as merely a “minor language change,” id., 
at 12723-12724 (remarks of Sen. Humphrey). We can find here no 
intent to back away from the NLRA model or to denigrate in any 
way the status of backpay relief.
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since its inception, has awarded backpay as a matter of 
course—not randomly or in the exercise of a standardless 
discretion, and not merely where employer violations are 
peculiarly deliberate, egregious, or inexcusable.12 Fur-
thermore, in passing the Equal Employment Opportunity 
Act of 1972, Congress considered several bills to limit the 
judicial power to award backpay. These limiting efforts 
were rejected, and the backpay provision was re-enacted 
substantially in its original form.13 A Section-by-Section 
Analysis introduced by Senator Williams to accompany 
the Conference Committee Report on the 1972 Act

12 “The finding of an unfair labor practice and discriminatory dis-
charge is presumptive proof that some back pay is owed by the 
employer,” NLRB v. Mastro Plastics Corp., 354 F. 2d 170, 178 
(CA2 1965). While the backpay decision rests in the NLRB’s 
discretion, and not with the courts, NLRB v. Rutter-Rex Mjg. Co., 
396 U. S. 258,263 (1969), the Board has from its inception pursued “a 
practically uniform policy with respect to these orders requiring 
affirmative action.” NLRB, First Annual Report 124 (1936). 
“[I]n all but a few cases involving discriminatory discharges, 
discriminatory refusals to employ or reinstate, or discriminatory 
demotions in violation of section 8 (3), the Board has ordered 
the employer to offer reinstatement to the employee discriminated 
against and to make whole such employee for any loss of pay that 
he has suffered by reason of the discrimination.” NLRB, Second 
Annual Report 148 (1937).

13 As to the unsuccessful effort to restrict class actions for back-
pay, see n. 8, supra. In addition, the Senate rejected an amend-
ment which would have required a jury trial in Title VII cases 
involving backpay, 118 Cong. Rec. 4917, 4919-4920 (1972) (re-
marks of Sens. Ervin and Javits), and rejected a provision that 
would have limited backpay liability to a date two years prior to 
filing a complaint in court. Compare H. R. 1746, which passed 
the House, with the successful Conference Committee bill, analyzed 
at 118 Cong. Rec. 7168 (1972), which adopted a substantially more 
liberal limitation, i. e., a date two years prior to filing a charge 
with the EEOC. See 42 U. S. C. §2000e-5(g) (1970 ed., Supp. 
III).
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strongly reaffirmed the “make whole” purpose of Title 
VII:

“The provisions of this subsection are intended to 
give the courts wide discretion exercising their equi-
table powers to fashion the most complete relief 
possible. In dealing with the present section 706 
(g) the courts have stressed that the scope of relief 
under that section of the Act is intended to make 
the victims of unlawful discrimination whole, and 
that the attainment of this objective rests not only 
upon the elimination of the particular unlawful em-
ployment practice complained of, but also requires 
that persons aggrieved by the consequences and 
effects of the unlawful employment practice be, so 
far as possible, restored to a position where they 
would have been were it not for the unlawful dis-
crimination.” 118 Cong. Rec. 7168 (1972).

As this makes clear, Congress’ purpose in vesting a 
variety of “discretionary” powers in the courts was not 
to limit appellate review of trial courts, or to invite in-
consistency and caprice, but rather to make possible the 
“fashion [ing] [of] the most complete relief possible.”

It follows that, given a finding of unlawful discrimina-
tion, backpay should be denied only for reasons which, 
if applied generally, would not frustrate the central statu-
tory purposes of eradicating discrimination throughout 
the economy and making persons whole for injuries 
suffered through past discrimination.14 The courts of 
appeals must maintain a consistent and principled appli-
cation of the backpay provision, consonant with the twin 
statutory objectives, while at the same time recognizing 
that the trial court will often have the keener apprecia-

14 It is necessary, therefore, that if a district court does decline 
to award backpay, it carefully articulate its reasons.
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tion of those facts and circumstances peculiar to particu-
lar cases.

The District Court’s stated grounds for denying back-
pay in this case must be tested against these standards. 
The first ground was that Albemarle’s breach of Title 
VII had not been in “bad faith.”15 This is not a sufficient 
reason for denying backpay. Where an employer has 
shown bad faith—by maintaining a practice which he 
knew to be illegal or of highly questionable legality—he 
can make no claims whatsoever on the Chancellor’s con-
science. But, under Title VII, the mere absence of bad 
faith simply opens the door to equity; it does not depress 
the scales in the employer’s favor. If backpay were 
awardable only upon a showing of bad faith, the remedy 
would become a punishment for moral turpitude, rather 
than a compensation for workers’ injuries. This would 
read the “make whole” purpose right out of Title VII, 
for a worker’s injury is no less real simply because his 
employer did not inflict it in “bad faith.”16 Title VII 
is not concerned with the employer’s “good intent or 
absence of discriminatory intent” for “Congress directed 
the thrust of the Act to the consequences of employment 
practices, not simply the motivation.” Griggs v. Duke

15 The District Court thought that the breach of Title VII had 
not been in “bad faith” because judicial decisions had only recently 
focused directly on the discriminatory impact of seniority systems. 
The court also noted that Albemarle had taken some steps to re-
cruit black workers into one of its departments and to eliminate 
strict segregation through the 1968 departmental merger.

16 The backpay remedy of the NLRA on which the Title VII 
remedy was modeled, see n. 11, supra, is fully available even where 
the “unfair labor practice” was committed in good faith. See, 
e. g., NLRB v. Rutter-Rex Mfg. Co., 396 U. S,, at 265; American 
Machinery Corp. v. NLRB, 424 F. 2d 1321, 1328-1330 (CA5 1970); 
Laidlaw Corp. n . NLRB, 414 F. 2d 99, 107 (CA7 1969).
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Power Co., 401 U. S., at 432. See also Watson v. City of 
Memphis, 373 U. S. 526, 535 (1963); Wright v. Council of 
City of Emporia, 407 U. S. 451, 461-462 (1972).17 To 
condition the awarding of backpay on a showing of “bad 
faith” would be to open an enormous chasm between 
injunctive and backpay relief under Title VII. There is 
nothing on the face of the statute or in its legislative 
history that justifies the creation of drastic and categori-
cal distinctions between those two remedies.18

The District Court also grounded its denial of backpay 
on the fact that the respondents initially disclaimed any 
interest in backpay, first asserting their claim five years 
after the complaint was filed. The court concluded that 
the petitioners had been “prejudiced” by this conduct. 
The Court of Appeals reversed on the ground “that the 
broad aims of Title VII require that the issue of back 
pay be fully developed and determined even though it 
was not raised until the post-trial stage of litigation,” 
474 F. 2d, at 141.

17 Title VII itself recognizes a complete, but very narrow, im-
munity for employer conduct shown to have been undertaken “in 
good faith, in conformity with, and in reliance on any written 
interpretation or opinion of the [Equal Employment Opportunity] 
Commission.” 42 U. S. C. § 2000e-12 (b). It is not for the courts to 
upset this legislative choice to recognize only a narrowly defined 
“good faith” defense.

18 We note that some courts have denied backpay, and limited 
their judgments to declaratory relief, in cases where the employer 
discriminated on sexual grounds in reliance on state “female pro-
tective” statutes that were inconsistent with Title VII. See, e. g., 
Kober v. Westinghouse Electric Corp., 480 F. 2d 240 (CA3 1973); 
LeBlanc v. Southern Bell Telephone & Telegraph Co., 460 F. 2d 
1228 (CA5 1972); Manning v. General Motors Corp., 466 F. 2d 812 
(CA6 1972); Rosenfeld v. Southern Pacific Co., 444 F. 2d 1219 (CA9 
1971). There is no occasion in this case to decide whether these 
decisions were correct. As to the effect of Title VII on state statutes 
inconsistent with it, see 42 U. S. C. § 2000e-7.
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It is true that Title VII contains no legal bar to rais-
ing backpay claims after the complaint for injunctive 
relief has been filed, or indeed after a trial on that com-
plaint has been had.19 Furthermore, Fed. Rule Civ. 
Proc. 54 (c) directs that

“every final judgment shall grant the relief to which 
the party in whose favor it is rendered is entitled, 
even if the party has not demanded such relief in his 
pleadings.”

But a party may not be “entitled” to relief if its conduct 
of the cause has improperly and substantially prejudiced 
the other party. The respondents here were not merely 
tardy, but also inconsistent, in demanding backpay. To 
deny backpay because a particular cause has been prose-
cuted in an eccentric fashion, prejudicial to the other 
party, does not offend the broad purposes of Title VII. 
This is not to say, however, that the District Court’s rul-
ing was necessarily correct. Whether the petitioners 
were in fact prejudiced, and whether the respondents’ 
trial conduct was excusable, are questions that will be 
open to review by the Court of Appeals, if the District 
Court, on remand, decides again to decline to make any 
award of backpay.20 But the standard of review will 
be the familiar one of whether the District Court was 
“clearly erroneous” in its factual findings and whether it 
“abused” its traditional discretion to locate “a just re-
sult” in light of the circumstances peculiar to the case,

19 See Rosen n . Public Service Electric & Gas Co., 409 F. 2d, 
at 780 n. 20; Robinson v. Lorillard Corp., 444 F. 2d, at 802-803; 
United States v. Hayes International Corp., 456 F. 2d 112, 116, 121 
(CA5 1972).

20 The District Court’s stated grounds for denying backpay were, 
apparently, cumulative rather than independent. The District 
Court may, of course, reconsider its backpay determination in light 
of our ruling on the “good faith” question.
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Langnes v. Green, 282 U. S. 531, 541 (1931). On these 
issues of procedural regularity and prejudice, the “broad 
aims of Title VII” provide no ready solution.

Ill
In Griggs v. Duke Power Co., 401 U. S. 424 (1971), this 

Court unanimously held that Title VII forbids the use of 
employment tests that are discriminatory in effect unless 
the employer meets “the burden of showing that any 
given requirement [has] ... a manifest relationship to the 
employment in question.” Id., at 432.21 This burden 
arises, of course, only after the complaining party or class 
has made out a prima facie case of discrimination, i. e., 
has shown that the tests in question select applicants for 
hire or promotion in a racial pattern significantly differ-
ent, from that of the pool of applicants. See McDonnell 
Douglas Corp. v. Green, 411 U. S. 792, 802 (1973). If an 
employer does then meet the burden of proving that its 
tests are “job related,” it remains open to the complain-
ing party to show that other tests or selection devices, 
without a similarly undesirable racial effect, would also 
serve the employer’s legitimate interest in “efficient and 
trustworthy workmanship.” Id., at 801. Such a show-
ing would be evidence that the employer was using its 
tests merely as a “pretext” for discrimination. Id., at 
804-805. In the present case, however, we are con-
cerned only with the question whether Albemarle has 
shown its tests to be job related.

21 In Griggs, the Court was construing 42 U. S. C. §2000e-2 (h), 
which provides in pertinent part that it shall not “be an unlawful 
employment practice for an employer to give and to act upon the 
results of any professionally developed ability test provided that 
such test, its administration or action upon the results is not de-
signed, intended or used to discriminate because of race, color, re-
ligion, sex or national origin.”
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The concept of job relatedness takes on meaning from 
the facts of the Griggs case. A power company in North 
Carolina had reserved its skilled jobs for whites prior to 
1965. Thereafter, the company allowed Negro workers 
to transfer to skilled jobs, but all transferees—white and 
Negro—were required to attain national median scores 
on two tests:

“[T]he Wonderlic Personnel Test, which purports to 
measure general intelligence, and the Bennett Me-
chanical Comprehension Test. Neither was directed 
or intended to measure the ability to learn to per-
form a particular job or category of jobs. . . .

. . Both were adopted, as the Court of Appeals 
noted, without meaningful study of their relation-
ship to job-performance ability. Rather, a vice 
president of the Company testified, the requirements 
were instituted on the Company’s judgment that 
they generally would improve the overall quality of 
the work force.” 401 U. S., at 428-431.

The Court took note of “the inadequacy of broad and 
general testing devices as well as the infirmity of using 
diplomas or degrees as fixed measures of capability,” id., 
at 433, and concluded:

“Nothing in the Act precludes the use of testing 
or measuring procedures; obviously they are useful. 
What Congress has forbidden is giving these devices 
and mechanisms controlling force unless they are 
demonstrably a reasonable measure of job perform-
ance. . . . What Congress has commanded is that 
any tests used must measure the person for the job 
and not the person in the abstract.” Id., at 436.
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Like the employer in Griggs, Albemarle uses two gen-
eral ability tests, the Beta Examination, to test nonverbal 
intelligence, and the Wonderlic Test (Forms A and B), 
the purported measure of general verbal facility which 
was also involved in the Griggs case. Applicants for 
hire into various skilled lines of progression at the plant 
are required to score 100 on the Beta Exam and 18 
on one of the Wonderlic Test’s two alternative forms.22

The question of job relatedness must be viewed in the 
context of the plant’s operation and the history of the 
testing program. The plant, which now employs about 
650 persons, converts raw wood into paper products. It 
is organized into a number of functional departments, 
each with one or more distinct lines of progression, the 
theory being that workers can move up the line as they 
acquire the necessary skills. The number and structure 
of the lines have varied greatly over time. For many 
years, certain lines were themselves more skilled and paid 
higher wages than others, and until 1964 these skilled 
lines were expressly reserved for white workers. In 1968, 
many of the unskilled “Negro” lines were “end-tailed” 
onto skilled “white” lines, but it apparently remains 
true that at least the top jobs in certain lines require 
greater skills than the top jobs in other lines. In this 
sense, at least, it is still possible to speak of relatively 
skilled and relatively unskilled lines.

In the 1950’s while the plant was being modernized 
with new and more sophisticated equipment, the Com-
pany introduced a high school diploma requirement for 
entry into the skilled lines. Though the Company soon 
concluded that this requirement did not improve the 
quality of the labor force, the requirement was continued 

22 Albemarle has informed us that it has now reduced the cut-off 
score to 17 on the Wonderlic Test.
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until the District Court enjoined its use. In the late 
1950’s the Company began using the Beta Examina-
tion and the Bennett Mechanical Comprehension Test 
(also involved in the Griggs case) to screen applicants 
for entry into the skilled lines. The Bennett Test was 
dropped several years later, but use of the Beta Test 
continued.23

The Company added the Wonderlic Tests in 1963, for 
the skilled lines, on the theory that a certain verbal intel-
ligence was called for by the increasing sophistication of 
the plant’s operations. The Company made no attempt 
to validate the test for job relatedness,24 and simply 
adopted the national “norm” score of 18 as a cut-off 
point for new job applicants. After 1964, when it dis-
continued overt segregation in the lines of progression,

23 While the Company contends that the Bennett and Beta Tests 
were “locally validated” when they were introduced, no record of 
this validation was made. Plant officials could recall only the barest 
outlines of the alleged validation. Job relatedness cannot be proved 
through vague and unsubstantiated hearsay.

24 As explained by the responsible plant official, the Wonderlic 
Test was chosen in rather casual fashion:
“I had had experience with using the Wonderlic before, which 
is a short form Verbal Intelligence Test, and knew that it had, uh, 
probably more validation studies behind it than any other short form 
Verbal Intelligence Test. So, after consultation we decided to insti-
tute the Wonderlic, in addition to the Beta, in view of the fact 
that the mill had changed quite a bit and it had become exceedingly 
more complex in operation .... [W]e did not, uh, validate it, uh, 
locally, primarily, because of the, the expense of conducting such a 
validation, and there were some other considerations, such as, uh, 
we didn’t know whether we would get the co-operation of the em-
ployees that we’d need to validate it against in taking the test, and 
we certainly have to have that, so, we used National Norms and 
on my suggestion after study of the Wonderlic and Norms had been 
established nationally for skilled jobs, we developed a, uh, cut-off 
score of eighteen (18).”
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the Company allowed Negro workers to transfer to the 
skilled lines if they could pass the Beta and Wonderlic 
Tests, but few succeeded in doing so. Incumbents in 
the skilled lines, some of whom had been hired before 
adoption of the tests, were not required to pass them to 
retain their jobs or their promotion rights. The record 
shows that a number of white incumbents in high-rank-
ing job groups could not pass the tests.25

Because departmental reorganization continued up to 
the point of trial, and has indeed continued since that 
point, the details of the testing program are less than 
clear from the record. The District Court found that, 
since 1963, the Beta and Wonderlic Tests have been used 
in 13 lines of progression, within eight departments. 
Albemarle contends that at present the tests are used in 
only eight lines of progression, within four departments.

Four months before this case went to trial, Albemarle 
engaged an expert in industrial psychology to “validate” 
the job relatedness of its testing program. He spent a 
half day at the plant and devised a “concurrent valida-
tion” study, which was conducted by plant officials, with-
out his supervision. The expert then subjected the 
results to statistical analysis. The study dealt with 10 
job groupings, selected from near the top of nine of the 

25 In the course of a 1971 validation effort, see supra, at 411 and 
infra, this page and 430, test scores were accumulated for 105 in-
cumbent employees (101 of whom were white) working in relatively 
high-ranking jobs. Some of these employees apparently took the 
tests for the first time as part of this study. The Company’s expert 
testified that the test cutoff scores originally used to screen these in-
cumbents for employment or promotion “couldn’t have been . . . 
very high scores because some of these guys tested very low, as low 
as 8 in the Wonderlic test, and as low as 95 in the Beta. They 
couldn’t have been using very high cut-off scores or they wouldn’t 
have these low testing employees.”
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lines of progression.26 Jobs were grouped together solely 
by their proximity in the line of progression; no attempt 
was made to analyze jobs in terms of the particular skills 
they might require. All, or nearly all, employees in the 
selected groups participated in the study—105 employees 
in all, but only four Negroes. Within each job grouping, 
the study compared the test scores of each employee with 
an independent “ranking” of the employee, relative to 
each of his coworkers, made by two of the employee’s 
supervisors. The supervisors, who did not know the test 
scores, were asked to

“determine which ones they felt irrespective of the 
job that they were actually doing, but in their respec-
tive jobs, did a better job than the person they were 
rating against....” 27

For each job grouping, the expert computed the “Phi 
coefficient” of statistical correlation between the test 
scores and an average of the two supervisorial rankings. 
Consonant with professional conventions, the expert re-
garded as “statistically significant” any correlation that 
could have occurred by chance only five times, or fewer, 
in 100 trials.28 On the basis of these results, the District 
Court found that “[t]he personnel tests administered at 
the plant have undergone validation studies and have 
been proven to be job related.” Like the Court of Ap-
peals, we are constrained to disagree.

The EEOC has issued “Guidelines” for employers seek-
ing to determine, through professional validation studies,

26 See the charts appended to this opinion. It should be noted 
that testing is no longer required for some of the job groups listed.

27 This “standard” for the ranking was described by the plant 
official who oversaw the conduct of the study.

28 The results of the study are displayed on Chart A in the Ap-
pendix to this opinion.
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whether their employment tests are job related. 29 
CFR pt. 1607. These Guidelines draw upon and 
make reference to professional standards of test vali-
dation established by the American Psychological Asso-
ciation.29 The EEOC Guidelines are not administrative 
“regulations” promulgated pursuant to formal procedures 
established by the Congress. But, as this Court has here-
tofore noted, they do constitute “ [t]he administrative in-
terpretation of the Act by the enforcing agency,” and 
consequently they are “entitled to great deference.” 
Griggs v. Duke Power Co., 401 U. S., at 433-434. See 
also Espinoza v. Farah Mjg. Co., 414 U. S. 86, 94 (1973).

The message of these Guidelines is the same as that of 
the Griggs case—that discriminatory tests are impermis-
sible unless shown, by professionally acceptable methods, 
to be “predictive of or significantly correlated with im-
portant elements of work behavior which comprise or are 
relevant to the job or jobs for which candidates are being 
evaluated.” 29 CFR § 1607.4 (c).

Measured against the Guidelines, Albemarle’s valida-
tion study is materially defective in several respects:

(1) Even if it had been otherwise adequate, the study 
would not have “validated” the Beta and Wonderlic test 
battery for all of the skilled lines of progression for 
which the two tests are, apparently, now required. The 
study showed significant correlations for the Beta Exam 
in only three of the eight lines. Though the Wonderlic 
Test’s Form A and Form B are in theory identical and 

29 American Psychological Association, Standards for Educational 
and Psychological Tests and Manuals (1966) (hereafter APA Stand-
ards). A volume of the same title, containing modifications, was 
issued in 1974. The EEOC Guidelines refer to the APA Standards 
at 29 CFR § 1607.5 (a). Very similar guidelines have been issued 
by the Secretary of Labor for the use of federal contractors. 41 
CFR § 60-3.1 et seq.
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interchangeable measures of verbal facility, significant 
correlations for one form but not for the other were 
obtained in four job groupings. In two job groupings 
neither form showed a significant correlation. Within 
some of the lines of progression, one form was found 
acceptable for some job groupings but not for others. 
Even if the study were otherwise reliable, this odd patch-
work of results would not entitle Albemarle to impose 
its testing program under the Guidelines. A test may 
be used in jobs other than those for which it has been 
professionally validated only if there are “no significant 
differences” between the studied and unstudied jobs. 
29 CFR § 1607.4 (c) (2). The study in this case in-
volved no analysis of the attributes of, or the particular 
skills needed in, the studied job groups. There is ac-
cordingly no basis for concluding that “no significant 
differences” exist among the lines of progression, or 
among distinct job groupings within the studied lines of 
progression. Indeed, the study’s checkered results ap-
pear to compel the opposite conclusion.

(2) The study compared test scores with subjective 
supervisorial rankings. While they allow the use of 
supervisorial rankings in test validation, the Guidelines 
quite plainly contemplate that the rankings will be 
elicited with far more care than was demonstrated here.30

30 The Guidelines provide, at 29 CFR §§ 1607.5 (b)(3) and (4): 
“(3) The work behaviors or other criteria of employee adequacy 

which the test is intended to predict or identify must be fully 
described; and, additionally, in the case of rating techniques, the 
appraisal form(s) and instructions to the rater(s) must be included 
as a part of the validation evidence. Such criteria may include 
measures other than actual work proficiency, such as training time, 
supervisory ratings, regularity of attendance and tenure. Whatever 
criteria are used they must represent major or critical work behaviors 
as revealed by careful job analyses.

“(4) In view of the possibility of bias inherent in subjective 
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Albemarle’s supervisors were asked to rank employees 
by a “standard” that was extremely vague and fatally 
open to divergent interpretations. As previously noted, 
each “job grouping” contained a number of different jobs, 
and the supervisors were asked, in each grouping, to

“determine which ones [employees] they felt irre-
spective of the job that they were actually doing, 
but in their respective jobs, did a better job than 
the person they were rating against....” 31

There is no way of knowing precisely what criteria of 
job performance the supervisors were considering, 
whether each of the supervisors was considering the 
same criteria or whether, indeed, any of the supervisors 
actually applied a focused and stable body of criteria of 
any kind.32 There is, in short, simply no way to deter-
mine whether the criteria actually considered were suffi-
ciently related to the Company’s legitimate interest in 
job-specific ability to justify a testing system with a 
racially discriminatory impact.

(3) The Company’s study focused, in most cases, on 
job groups near the top of the various lines of progres-
sion. In Griggs n . Duke Power Co., supra, the Court 

evaluations, supervisory rating techniques should be carefully 
developed, and the ratings should be closely examined for evidence 
of bias. In addition, minorities might obtain unfairly low perform-
ance criterion scores for reasons other than supervisor’s prejudice, 
as when, as new employees, they have had less opportunity to learn 
job skills. The general point is that all criteria need to be examined 
to insure freedom from factors which would unfairly depress the 
scores of minority groups.”

31 See n. 27, supra.
32 It cannot escape notice that Albemarle’s study was conducted 

by plant officials, without neutral, on-the-scene oversight, at a time 
when this litigation was about to come to trial. Studies so closely 
controlled by an interested party in litigation must be examined 
with great care.
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left open “the question whether testing requirements 
that take into account capability for the next succeeding 
position or related future promotion might be utilized 
upon a showing that such long-range requirements ful-
fill a genuine business need.” 401 U. S., at 432. The 
Guidelines take a sensible approach to this issue, and we 
now endorse it:

“If job progression structures and seniority pro-
visions are so established that new employees will 
probably, within a reasonable period of time and in 
a great majority of cases, progress to a higher level, 
it may be considered that candidates are being 
evaluated for jobs at that higher level. However, 
where job progression is not so nearly automatic, or 
the time span is such that higher level jobs or em-
ployees’ potential may be expected to change in 
significant ways, it shall be considered that candi-
dates are being evaluated for a job at or near the 
entry level.” 29 CFR § 1607.4 (c)(1).

The fact that the best of those employees working near 
the top of a line of progression score well on a test does 
not necessarily mean that that test, or some particular 
cutoff score on the test, is a permissible measure of the 
minimal qualifications of new workers entering lower 
level jobs. In drawing any such conclusion, detailed 
consideration must be given to the normal speed of pro-
motion, to the efficacy of on-the-job training in the 
scheme of promotion, and to the possible use of testing 
as a promotion device, rather than as a screen for entry 
into low-level jobs. The District Court made no find-
ings on these issues. The issues take on special impor-
tance in a case, such as this one, where incumbent em-
ployees are permitted to work at even high-level jobs 
without passing the company’s test battery. See 29 
CFR § 1607.11.
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(4) Albemarle’s validation study dealt only with job- 
experienced, white w’orkers; but the tests themselves are 
given to new job applicants, who are younger, largely 
inexperienced, and in many instances nonwhite. The 
APA Standards state that it is “essential” that

“[t]he validity of a test should be determined on 
subjects who are at the age or in the same educa-
tional or vocational situation as the persons for 
whom the test is recommended in practice.” fl C 5.4.

The EEOC Guidelines likewise provide that “[d]ata 
must be generated and results separately reported for 
minority and nonminority groups wherever technically 
feasible.” 29 CFR § 1607.5 (b)(5). In the present 
case, such “differential validation” as to racial groups 
was very likely not “feasible,” because years of discrim-
ination at the plant have insured that nearly all of the 
upper level employees are white. But there has been no 
clear showing that differential validation was not fea-
sible for lower level jobs. More importantly, the Guide-
lines provide:

“If it is not technically feasible to include minority 
employees in validation studies conducted on the 
present work force, the conduct of a validation study 
without minority candidates does not relieve any 
person of his subsequent obligation for validation 
when inclusion of minority candidates becomes tech-
nically feasible.” 29 CFR § 1607.5 (b)(1).

“. . . [E]vidence of satisfactory validity based on 
other groups will be regarded as only provisional 
compliance with these guidelines pending separate 
validation of the test for the minority group in 
question.” 29 CFR § 1607.5 (b) (5).

For all these reasons, we agree with the Court of Ap-
peals that the District Court erred in concluding that 
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Albemarle had proved the job relatedness of its testing 
program and that the respondents were consequently not 
entitled to equitable relief. The outright reversal by the 
Court of Appeals implied that an injunction should im-
mediately issue against all use of testing at the plant. 
Because of the particular circumstances here, how-
ever, it appears that the more prudent course is to leave 
to the District Court the precise fashioning of the neces-
sary relief in the first instance. During the appellate 
stages of this litigation, the plant has apparently been 
amending its departmental organization and the use 
made of its tests. The appropriate standard of proof for 
job relatedness has not been clarified until today. Simi-
larly, the respondents have not until today been specifi-
cally apprised of their opportunity to present evidence 
that even validated tests might be a “pretext” for dis-
crimination in light of alternative selection procedures 
available to the Company. We also note that the Guide-
lines authorize provisional use of tests, pending new vali-
dation efforts, in certain very limited circumstances. 29 
CFR § 1607.9. Whether such circumstances now obtain 
is a matter best decided, in the first instance, by the 
District Court. That court will be free to take such 
new evidence, and to exercise such control of the Com-
pany’s use and validation of employee selection proce-
dures, as are warranted by the circumstances and by the 
controlling law.

Accordingly, the judgment is vacated, and these cases 
are remanded to the District Court for proceedings con-
sistent with this opinion. . , ,Lt is so ordered.

Mr . Justi ce  Powell  took no part in the consideration 
or decision of these cases.

[Appendix to opinion of the Court follows.]
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APPENDIX TO OPINION OF THE COURT 
CHART A

Results of Validation Study

The job groups are identified in Chart B. N indicates the number 
of employees tested. A single (double) asterisk indicates the “Phi” 
coefficient of correlation, shown on the chart, is statistically sig-
nificant at a 95% (99%) level of confidence. The other coefficients 
are not statistically significant.

Job Group N
Test

W-BBeta W-A
1. Caustic Operator, Lime Kiln 

Operator..................... 8 25 1.00** .47
2. C. E. Recovery Operator, 

C. E. Recovery 1st Helpers 
& Evaporator Operators.. 12 .64** .32 .17

3. Wood Yard: Long Log Op-
erators, Log Stackers, Small 
Equipment Operators & 
Oilers ........................... 14 .00 1.00** .72*

4. Technical Services: B Mill 
Shift Testmen, Additive 
men, General Lab. Test-
men, General Lab. asst., A 
Mill Testmen, Samplemen. .50* .75** .64*

5. B Paper Mill: Machine Tend-
ers and Back Tenders.... 16 .00 .50** .34

6. B Paper Mill: Stock Room 
Operator, Stock Room 1st 
Helper ............. ........... 8 —.50 .00 .00

7. B Paper Mill: 3rd Hands, 
4th Hands & 5th Hands... 21 .43 .81** .60**

8. Wood Yard: Chipper Un-
loader, Chipper Operator, 
No. 2 Chain Operator........ 6 .76* —.25 1.00**

9. Pulp Mill: Stock Room Op-
erator, Stock Room 1st 
Helpers ....................... 8 .50 .80* .76*

10. Power Plant: Power Plant 
Operator, Power Plant 1st 
Helper, Power Plant 2nd 
Helper ....................... 12 .34 .75** .66*

NOTE
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CHART B
Albemarle’s Skilled Lines of Progression

Note : The numbered job groups are those examined in the vali-
dation study summarized in Chart A. Testing is no longer required 
for entry into the Woodyard Department.
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Mr . Justice  Marshall , concurring.
I agree with the opinion of the Court. I write 

today only to make the following observations about the 
proceedings in the District Court on remand relative to 
the backpay issue.

As the Court affirms, there is no legal bar to raising a 
claim for backpay under Title VII at any time in the 
proceedings, even “indeed after a trial on [the] com-
plaint [for injunctive relief] has been had.” Ante, at 424. 
Furthermore, only the most unusual circumstances would 
constitute an equitable barrier to the award of make-
whole relief where liability is otherwise established. 
The bar of laches, predicated on the prejudice to a de-
fendant’s case from the tardy entry of a prayer for com-
pensation, should be particularly difficult to establish.

Backpay in Title VII cases is generally computed, with 
respect to each affected employee or group of employees, 
by determining the amount of compensation lost as a 
direct result of the employer’s discriminatory decision 
not to hire or promote. In litigation such as this, where 
the plaintiff class is limited to present and former em-
ployees of petitioner company who were denied promo-
tions into the more lucrative positions because of their 
race, there is no need to make additional findings and 
offsetting computations for wages earned in alternative 
employment during the relevant period.

The information needed in order to compute backpay 
for nonpromotion is contained in the personnel records 
and pay schedules normally maintained by an employer, 
some under compulsion of law. These data include the 
time at which an employee in the favored group was 
promoted over an otherwise more senior member of the 
disfavored class, and the wage differential that the pro-
motion entailed. Rarely, if ever, could an employer 
plausibly invoke the doctrine of laches on the usual
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ground that the passage of time has put beyond reach 
evidence or testimony necessary to his case.

The prejudice on which the District Court relied 
here was, indeed, of a different and more speculative 
variety. The court made no findings of fact relevant to 
the subject, but found it “apparent” that prejudice would 
accrue because “[t]he defendants might have chosen to 
exercise unusual zeal in having this court determine their 
rights at an earlier date had they known that back pay 
would be at issue.” 2 App. 498. This indulgent specu-
lation is clearly not an adequate basis on which to deny 
the successful Title VII complainant compensatory back-
pay and surely even less of a reason for penalizing the 
members of the class that he represents.*  In posing as 
an issue on remand “[w]hether the petitioners were in 
fact prejudiced,” ante, at 424 (emphasis added), the 
Court recognizes as much.

Although on the record now before us I have no doubt 
that respondents’ tardiness in asserting their claim to 
backpay was excusable in light of the uncertain state of 
the law during the first years of this litigation, I agree 
that the District Court should be the first to pass upon 
the issues as the Court has posed them. Doubtful though 
I remain about their ability to do so, petitioners are en-
titled at least to an opportunity to prove that respond-
ents’ delay prejudiced their defense so substantially as to 
make an award of compensatory relief oppressive.

Mr . Justi ce  Rehnquis t , concurring.
I join the opinion of the Court. The manner in which 

42 U. S. C. §2000e-5 (g) (1970 ed., Supp. Ill) is con-

*Even the District Court’s formulation, if founded upon proof 
that the defendants would have “chosen to exercise unusual zeal,” 
would only justify a limitation on the award of backpay to reflect 
the earlier date at which the court would have awarded it; in no 
event would it support the denial of all backpay relief.
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strued has important consequences not only as to the 
circumstances under which backpay may be awarded, but 
also as to the method by which any such award is to be 
determined.

To the extent that an award of backpay were to be 
analogized to an award of damages, such an award upon 
proper proof would follow virtually as a matter of course 
from a finding that an employer had unlawfully dis-
criminated contrary to the provisions of Title VII of the 
Civil Rights Act of 1964, 78 Stat. 253, as amended by 
the Equal Employment Opportunity Act of 1972, 86 
Stat. 103, 42 U. S. C. § 2000e et seq. (1970 ed. and 
Supp. III). Plaintiffs would be entitled to the benefit 
of the rule enunciated in Bigelow v. RKO Radio Pictures, 
327 U. S. 251, 265 (1946):

“ ‘The constant tendency of the courts is to find 
some way in which damages can be awarded where 
a wrong has been done. Difficulty of ascertainment 
is no longer confused with right of recovery’ for a 
proven invasion of the plaintiff’s rights. Story 
Parchment Co. n . Patterson Co., [282 U. S. 555,] 
565.”

But precisely to the extent that an award of backpay 
is thought to flow as a matter of course from a finding of 
wrongdoing, and thereby becomes virtually indistinguish-
able from an award for damages, the question (not 
raised by any of the parties, and therefore quite prop-
erly not discussed in the Court’s opinion), of whether 
either side may demand a jury trial under the Seventh 
Amendment becomes critical. We said in Curtis v. 
Loether, 415 U. S. 189, 197 (1974), in explaining the dif-
ference between the provision for damages under § 812 
of the Civil Rights Act of 1968, 82 Stat. 88, 42 U. S. C.
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§ 3612, and the authorization for the award of backpay 
which we treat here:

“In Title VII cases, also, the courts have relied on 
the fact that the decision whether to award back-
pay is committed to the discretion of the trial judge. 
There is no comparable discretion here: if a plaintiff 
proves unlawful discrimination and actual damages, 
he is entitled to judgment for that amount. . . . 
Whatever may be the merit of the ‘equitable’ char-
acterization in Title VII cases, there is surely no 
basis for characterizing the award of compensatory 
and punitive damages here as equitable relief.” 
(Footnote omitted.)

In Curtis, supra, the Court further quoted the descrip-
tion of the Seventh Amendment in Mr. Justice Story’s 
opinion for this Court in Parsons v. Bedford, 3 Pet. 433, 
447 (1830), to the effect that:

“In a just sense, the amendment then may well be 
construed to embrace all suits which are not of 
equity and admiralty jurisdiction, whatever may 
be the peculiar form which they may assume to set-
tle legal rights.”

To the extent, then, that the District Court retains 
substantial discretion as to whether or not to award back-
pay notwithstanding a finding of unlawful discrimina-
tion, the nature of the jurisdiction which the court 
exercises is equitable, and under our cases neither party 
may demand a jury trial. To the extent that discretion 
is replaced by awards which follow as a matter of course 
from a finding of wrongdoing, the action of the court 
in making such awards could not be fairly characterized 
as equitable in character, and would quite arguably be 
subject to the provisions of the Seventh Amendment.

Thus I believe that the broad latitude which the 
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Court’s opinion reposes in the district courts in the 
decision as to whether backpay shall be awarded is not 
only consistent with the statute, but is supported by 
policy considerations which would favor the more expedi-
tious disposition which may be made of numerous claims 
on behalf of frequently large classes by a court sitting 
without a jury. As the Court states, ante, at 419, the 
backpay remedy provided by Title VII is modeled on the 
remedial provisions of the NLRA. This Court spoke to 
the breadth of the latter provision in Phelps Dodge Corp. 
v. NLRB, 313 U. S. 177, 198 (1941), when it said:

“[W]e must avoid the rigidities of an either-or rule. 
The remedy of back pay, it must be remembered, is 
entrusted to the Board’s discretion; it is not mechan-
ically compelled by the Act. And in applying its 
authority over back pay orders, the Board has not 
used stereotyped formulas but has availed itself of 
the freedom given it by Congress to attain just 
results in diverse, complicated situations.”

I agree, nonetheless, with the Court that the District 
Court should not have denied backpay in this litigation 
simply on the ground that Albemarle’s breach of Title VII 
had not been in “bad faith.” Good faith is a necessary 
condition for obtaining equitable consideration, but in 
view of the narrower “good faith” defense created by 
statute, 42 U. S. C. § 2000e-12 (b), it is not for this 
Court to expand such a defense beyond those situations 
to which Congress had made it applicable. I do not read 
the Court’s opinion to say, however, that the facts upon 
which the District Court based its conclusion, ante, at 422 
n. 15, would not have supported a finding that the 
conduct of Albemarle was reasonable under the circum-
stances as well as being simply in good faith. Nor do I 
read the Court’s opinion to say that such a combination 
of factors might not, in appropriate circumstances, be an
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adequate basis for denial of backpay. See Schaeffer n . 
San Diego Yellow Cabs, Inc., 462 F. 2d 1002, 1006 (CA9 
1972); United States n . Georgia Power Co., 474 F. 2d 
906, 922 (CA5 1973).

A cursory canvass of the decisions of the District 
Courts and Courts of Appeals which confront these prob-
lems much more often than we do suggests that the most 
frequently recurring problem in this area is the difficulty 
of ascertaining a sufficient causal connection between 
the employer’s conduct properly found to have been in 
violation of the statute and an ascertainable amount of 
backpay lost by a particular claimant as a result of that 
conduct. United States v. St. Louis-S. F. R. Co., 464 F. 
2d 301, 311 (CA8 1972), cert, denied, 409 U. S. 1116 
(1973). The Court of Appeals for the Eighth Circuit 
aptly described the difficulty of fashioning an award of 
backpay in the circumstances before it, and upheld the 
District Court’s refusal to award backpay, in Norman N. 
Missouri P. R. Co., 497 F. 2d 594, 597 (1974), cert, 
denied, 420 U. S. 908 (1975):

“No standard could determine the right to back pay 
itself nor the date from which to compute any right 
to back pay. Courts that have found back pay 
awards to be appropriate remedies in Title VII ac-
tions have generally recognized that such awards 
should be limited to actual damages . . ...”

As the Court recognizes, ante, at 424-425, another 
factor presented here which is relevant to the District 
Court’s exercise of discretion is the possible detrimental 
reliance of petitioners on prior representations of re-
spondents that they were not seeking classwide backpay. 
In 1966 respondents in replying to a motion for summary 
judgment expressly represented to the District Court 
that they had no interest in classwide backpay:

“It is important to understand the exact nature of 
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the class relief being sought by plaintiffs. No money 
damages are sought for any member of the class not 
before the court ....

“. . . [T]he matter of specific individual relief for 
other class members is not before this Court.” 1 App. 
13-14.

Five years later, respondents reversed their position 
and asserted a claim for classwide backpay. Petition-
ers have argued here and below that they reasonably 
relied to their detriment on respondents’ statement in 
numerous ways including an interim sale of the mill at a 
price which did not take into account the ruinous lia-
bility with which the new owners are now faced, failure 
to investigate and prepare defenses to individual back-
pay claims which are now nine years old, and failure to 
speed resolution of this lawsuit. 474 F. 2d 134, 146 n. 16 
(CA4 1973). This conduct by the respondents presents 
factual and legal questions to be resolved in the first in-
stance by the District Court, reviewable only on whether 
its factual findings are “clearly erroneous” and whether 
its ultimate conclusion is an “abuse of discretion” under 
all the circumstances of this case. Ante, at 424-425. In 
the same manner that the good faith of an employer may 
not be viewed in isolation as precluding backpay under 
any and all circumstances, the excusable nature of re-
spondents’ conduct, if found excusable, will not neces-
sarily preclude denial of a backpay award if petitioners 
are found to have substantially and justifiably relied on 
respondents’ prior representations.

If the award of backpay is indeed governed by equi-
table considerations, and not simply a thinly disguised 
form of damages, factors such as these and others, which 
may argue in favor of or against the equities of either 
plaintiff or defendants, must be open for consideration
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by the District Court. It, like the NLRB, must avail 
itself “of the freedom given it by Congress to attain just 
results in diverse, complicated situations.” Phelps Dodge 
Corp. v. NLRB, 313 U. S., at 198.

Mr . Justice  Blackmun , concurring in the judgment.
I concur in the judgment of the Court, but I do not 

agree with all that is said in the Court’s opinion.
The statutory authority for making awards of backpay 

in Title VII cases is cast in language that emphasizes 
flexibility and discretion in fashioning an appropriate 
remedy:

“If the court finds that the respondent has in-
tentionally engaged in or is intentionally engaging 
in an unlawful employment practice charged in the 
complaint, the court may enjoin the respondent 
from engaging in such unlawful employment prac-
tice, and order such affirmative action as may be 
appropriate, which may include, but is not limited to, 
reinstatement or hiring of employees, with or with-
out back pay ... or any other equitable relief as the 
court deems appropriate.” 78 Stat. 261, as amended, 
86 Stat. 107, 42 U. S. C. § 2000e-5 (g) (1970 ed., 
Supp. Ill) (emphasis added).

Despite this statutory emphasis on discretion, the Court 
of Appeals in this case reasoned by analogy to Newman 
v. Piggie Park Enterprises, 390 U. S. 400 (1968), that 
once a violation of Title VII had been established, 
“[backpay] should ordinarily be awarded . . . unless 
special circumstances would render such an award un-
just.” 474 F. 2d 134, 142 (CA4 1973). Today the 
Court rejects the “special circumstances” test adopted 
by the Court of Appeals and holds that the power to 
award backpay is a discretionary power, the exercise of 
which must be measured against “the purposes which 
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inform Title VII.” Ante, at 415-417. With this much 
of the Court’s opinion I agree. The Court goes on to 
suggest, however, that an employer’s good faith is never 
a sufficient reason for refusing to award backpay. Ante, 
at 422-423. With this suggestion I do not agree. In-
stead, I believe that the employer’s good faith may be a 
very relevant factor for a court to consider in exercising 
its discretionary power to fashion an appropriate affirma-
tive action order. Thus, to take a not uncommon ex-
ample, an employer charged with sex discrimination may 
defend on the ground that the challenged conduct was 
required by a State’s “female protective” labor statute. 
See, e. g., Kober v. Westinghouse Electric Corp., 480 F. 
2d 240 (CA3 1973); Manning v. General Motors Corp., 
466 F. 2d 812 (CA6 1972), cert, denied, 410 U. S. 946 
(1973); Schaeffer v. San Diego Yellow Cabs, Inc., 462 
F. 2d 1002 (CAO 1972); LeBlanc v. Southern Bell Tele-
phone & Telegraph Co., 460 F. 2d 1228 (CA5), cert, 
denied, 409 U. S. 990 (1972). In such a case, the 
employer may be thrust onto the horns of a dilemma: 
either he must violate Title VII or he must violate a 
presumptively valid state law. Even though good-faith 
reliance on the state statute may not exonerate an em-
ployer from a finding that he has intentionally violated 
Title VII, see, e. g., Kober n . Westinghouse Electric Corp., 
supra; cf., ante, at 423 nn. 17-18, surely the employ-
er’s good-faith effort to comply with Title VII to the 
extent possible under state law is a relevant consideration 
in considering whether to award backpay. Although back-
pay in such a case would serve the statutory purpose of 
making the discriminatee whole, it would do so at the 
expense of an employer who had no alternative under 
state law and who derived no economic benefit from the 
challenged conduct.

I also agree with the decision of the Court
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to vacate the judgment of the Court of Appeals 
insofar as it appeared to require an injunction 
against all testing by Albemarle. I cannot join, how-
ever, in the Court’s apparent view that absolute com-
pliance with the EEOC Guidelines is a sine qua non 
of pre-employment test validation. The Guidelines, 
of course, deserve that deference normally due agency 
statements based on agency experience and expertise. 
Nevertheless, the Guidelines in question have never been 
subjected to the test of adversary comment. Nor are 
the theories on which the Guidelines are based beyond 
dispute. The simple truth is that pre-employment tests, 
like most attempts to predict the future, will never be 
completely accurate. We should bear in mind that pre-
employment testing, so long as it is fairly related to the 
job skills or work characteristics desired, possesses the po- 
tential of being an effective weapon in protecting equal 
employment opportunity because it has a unique ca-
pacity to measure all applicants objectively on a stand-
ardized basis. I fear that a too-rigid application of the 
EEOC Guidelines will leave the employer little choice, 
save an impossibly expensive and complex validation 
study, but to engage in a subjective quota system of 
employment selection. This, of course, is far from the 
intent of Title VII.

Mr . Chief  Justice  Burger , concurring in part and 
dissenting in part.

I agree with the Court’s opinion insofar as it holds 
that the availability of backpay is a matter which Title 
VII commits to the sound equitable discretion of the 
trial court. I cannot agree with the Court’s application 
of that principle in this case, or with its method of re-
viewing the District Court’s findings regarding Albe-
marle’s testing policy.
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With respect to the backpay issue, it must be empha-
sized that Albemarle was not held liable for practicing 
overt racial discrimination. It is undisputed that it 
voluntarily discontinued such practices prior to the ef-
fective date of Title VII and that the statute does not— 
and could not—apply to acts occurring before its pas-
sage. The basis of Albemarle’s liability was that its 
seniority system perpetuated the effects of past discrim-
ination and, as the District Court pointed out, the law 
regarding an employer’s obligation to cure such effects 
was unclear for a considerable period of time. More-
over, the District Court’s finding that Albemarle did not 
act in bad faith was not simply a determination that it 
thought its seniority system was legal but, rather, a 
finding that both prior to and after the filing of this 
lawsuit it took steps to integrate minorities into its labor 
force and to promptly fulfill its obligations under the law 
as it developed.1

In light of this background, the Court’s suggestion 
that the District Court “conditioned” awards of backpay 
upon a showing of bad faith, ante, at 423, is incorrect. 
Moreover, the District Court’s findings on this point 
cannot be disregarded as irrelevant. As the Court’s 
opinion notes, one of Congress’ major purposes in giving 
district courts discretion to award backpay in Title VII

1The District Court concluded that Albemarle was entirely jus-
tified in maintaining some type of seniority system which insured 
that its employees would have “a certain degree of training and 
experience.” Its findings regarding the absence of bad faith were 
as follows:
“It appears that the company as early as 1964 began active re-
cruitment of blacks for its Maintenance Apprentice Program 
Certain lines of progression were merged on its own initiative, and 
as judicial decisions expanded the then existing interpretations of 
the Act, the defendants took steps to correct the abuses without 
delay.” 2 App. 498.
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actions was to encourage employers and unions “ ‘to self-
examine and to self-evaluate their employment practices 
and to endeavor to eliminate, so far as possible, the last 
vestiges of an unfortunate and ignominious page in this 
country’s history.’ ” Ante, at 418. By the same token, 
if employers are to be assessed backpay even where they 
have attempted in good faith to conform to the law, they 
will have little incentive to eliminate marginal practices 
until bound by a court judgment. Plainly, then, the 
District Court’s findings relate to “reasons which, if ap-
plied generally, would not frustrate the central statu-
tory purposes ....” Ante, at 421. Because respondents 
waited five years before changing their original position 
disclaiming backpay and belatedly seeking it, thus sug-
gesting that a desire to be “made whole” was not a 
major reason for their pursuit of this litigation, I cannot 
say that the District Court abused its discretion by deny-
ing that remedy.2

The Court’s treatment of the testing issue is equally 
troubling. Its entire analysis is based upon a wooden 
application of EEOC Guidelines which, it says, are en-
titled to “great deference” as an administrative interpre-
tation of Title VII under Griggs v. Duke Power Co., 
401 U. S. 424 (1971). The Court’s reliance upon Griggs 
is misplaced. There we were dealing with Guidelines 
which state that a test must be demonstrated to be job 
related before it can qualify for the exemption contained 
in § 703 (h) of Title VII, 78 Stat. 257, 42 U. S. C. 
§ 2000e-2 (h), as a device not “designed, intended or 
used to discriminate . . . .” Because this interpretation 

2 As the Court points out, ante, at 424 n. 20, the District Court’s 
reasons for denying backpay were cumulative. It did not favor 
one policy of Title VII to the exclusion of all others, as I fear this 
Court is now doing.
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of specific statutory language was supported by both the 
Act and its legislative history, we observed that there 
was “good reason to treat the guidelines as expressing 
the will of Congress.” 401 U. S., at 434. See also 
Espinoza n . Farah Mjg. Co., 414 U. S. 86, 93-95 (1973). 

In contrast, the Guidelines upon which the Court now 
relies relate to methods for proving job relatedness; they 
interpret no section of Title VII and are nowhere re-
ferred to in its legislative history. Moreover, they are 
not federal regulations which have been submitted to 
public comment and scrutiny as required by the Ad-
ministrative Procedure Act.3 Thus, slavish adherence 
to the EEOC Guidelines regarding test validation should 
not be required; those provisions are, as their title sug-
gests, guides entitled to the same weight as other well- 
founded testimony by experts in the field of employment 
testing.

The District Court so considered the Guidelines in 
this case and resolved any conflicts in favor of Albe-
marle’s experts. For example, with respect to the ques-
tion whether validating tests for persons at or near the 
top of a line of progression “is a permissible measure 
of the minimal qualifications of new workers,” ante, at 
434, the District Court found:

“The group tested was typical of employees in 
the skilled lines of progression. They were selected 
from the top and middle of various lines. Profes-
sional studies have shown that when tests are vali-

3 Such comment would not be a mere formality in light of the 
fact that many of the EEOC Guidelines are not universally ac-
cepted. For example, the Guideline relating to “differential vali-
dation,” upon which the Court relies in this case, ante, at 435, 
has been questioned by the American Psychological Association. See 
United States v. Georgia Power Co., 474 F. 2d 906, 914 n. 8 (CA5 
1973).
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dated in such a narrow range of competence, there 
is a greater chance that the test will validate even 
a broader range, that is, if job candidates as well as 
present employees are tested.” 2 App. 490-491.

Unless this Court is prepared to hold that this and sim-
ilar factual findings are clearly erroneous, the District 
Court’s conclusion that Albemarle had sustained its 
burden of showing that its tests were job related is en-
titled to affirmance, if we follow traditional standards of 
review. At the very least, the case should be remanded 
to the Court of Appeals with instructions that it recon-
sider the testing issue, giving the District Court’s find-
ings of fact the deference to which they are entitled.
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MUNIZ et  al . v. HOFFMAN, REGIONAL DIREC-
TOR, NATIONAL LABOR RELATIONS BOARD

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 73-1924. Argued March 24, 1975—Decided June 25, 1975

After their request for a jury trial was. denied, petitioners, a labor 
union officer and the union, were adjudged guilty of criminal con-
tempt for violating temporary injunctions issued by the District 
Court pursuant to § 10 (Z) of the National Labor Relations Act 
(NLRA) against picketing of an employer pending the National 
Labor Relations Board’s final disposition of the employer’s unfair 
labor practice charge against such picketing. The District Court 
suspended sentencing of the officer and placed him on probation, 
but imposed a $10,000 fine on the union. On appeal the Court 
of Appeals rejected petitioners’ claims that they had a statutory 
right to a jury trial under 18 U. S. C. § 3692, which provides for 
jury trial in contempt cases arising under any federal law govern-
ing the issuance of injunctions “in any case” growing out of a 
labor dispute, and that they also had a right to a jury trial under 
the Constitution (the latter question being limited in this Court 
to whether the union had such a constitutional right). Held:

1. Petitioners are not entitled to a jury trial under 18 U. S. C. 
§ 3692. Pp. 458-474.

(a) It is clear from § 10 (Z) of the NLRA, as added by the 
Labor Management Relations Act (LMRA), and related sections, 
particularly § 10 (h) (which provides that the courts’ jurisdiction 
to grant temporary injunctive relief or to enforce or set aside an 
NLRB unfair practice order shall not be limited by the Norris- 
LaGuardia Act), and from the legislative history of such sections, 
that Congress not only intended to exempt injunctions authorized 
by the NLRA and the LMRA from the Norris-LaGuardia Act’s 
limitations, including original § 11 of the latter Act (now repealed) 
requiring jury trials in contempt actions arising out of that Act, 
but also intended that civil and criminal contempt proceedings 
enforcing those injunctions were not to afford contemnors the right 
to a jury trial. By providing for labor Act injunctions outside the 
Norris-LaGuardia Act’s framework, Congress necessarily contem-
plated that there would be no right to a jury trial in such contempt 
proceedings. Pp. 458-467.
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(b) Absent an express provision or any indication in the 
Reviser’s Note to 18 U. S. C. § 3692 that a substantive change in 
the law was contemplated, no intention on Congress’ part to 
change its original intention that there be no jury trials in con-
tempt proceedings arising out of NLRA injunctions, is shown by 
the fact that § 11 of the Norris-LaGuardia Act was repealed and 
replaced by § 3692 as part of the 1948 revision of the Criminal 
Code. Just as § 3692 may not be read apart from other relevant 
provisions of the labor law, that section likewise may not be read 
isolated from its legislative history and the revision process from 
which it emerged, all of which place definite limitations on this 
Court’s latitude in construing it. Pp. 467-474.

2. Nor does petitioner union have a right to a jury trial under 
Art. HI, § 2, of the Constitution, and the Sixth Amendment. De-
spite 18 U. S. C. § 1 (3), which defines petty offenses as those 
crimes “the penalty for which does not exceed imprisonment for a 
period of six months or a fine of not more than $500, or both,” a 
contempt need not be considered a serious crime under all circum-
stances where the punishment is a fine of more than $500, unac-
companied by imprisonment. Here, where it appears that peti-
tioner union collects dues from some 13,000 persons, the $10,000 
fine imposed was not of such magnitude that the union was de-
prived of whatever right to a jury trial it might have under the 
Sixth Amendment. Pp. 475-477.

492 F. 2d 929, affirmed.

Whi te , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Bre nn an , Blac kmun , and Reh nq ui st , J J., joined. 
Dou gl as , J., filed a dissenting opinion, post, p. 478. Ste wa rt , J., 
filed a dissenting opinion, in which Mar sha ll  and Pow ell , J J., 
joined, post, p. 481.

Victor J. Van Bourg argued the cause for petitioners. 
With him on the briefs was Sheldon Otis.

Solicitor General Bork argued the cause for respondent. 
With him on the brief were Allan Abbot Tuttle, Peter G. 
Nash, John S. Irving, Patrick Hardin, and Norton J. 
Come*

*Briefs of amici curiae urging reversal were filed by Frank J. 
Donner, Winn Newman, Ruth Weyand, Harold I. Cammer, Norman 
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Mr . Justi ce  White  delivered the opinion of the 
Court.

The issues in this case are whether a labor union or 
an individual, when charged with criminal contempt for 
violating an injunction issued pursuant to § 10 (?) of 
the Labor Management Relations Act, as added, 61 Stat. 
149, and as amended, 29 U. S. C. § 160 (Z), has a right to 
a jury trial under 18 U. S. C. § 3692, and whether the 
union has a right to a jury trial under the Constitution 
when charged with such a violation and a fine of as 
much as $10,000 is to be imposed.

I
Early in 1970, Local 21 of the San Francisco Typo-

graphical Union commenced picketing a publishing plant 
of a daily newspaper in San Rafael, Cal. Shortly there-
after, the newspaper filed an unfair labor practice charge 
against this union activity, and the Regional Director of 
the National Labor Relations Board, in response to that 
filing, petitioned the District Court pursuant to § 10 (i) 
for a temporary injunction against those activities pend-
ing final disposition of the charge by the Board. The 
District Court, after a hearing, granted the requested 
relief and, more than two months later, granted a second 
petition for a temporary injunction filed by the Regional 
Director in response to other union activities related to 

Leonard, and I. Philip Sipser for the United Electrical, Radio, and 
Machine Workers of America et al.; by Joseph A. Yablonski and 
Daniel B. Edelman for the United Mine Workers of America; by 
Nancy Stearns for the Union National de Trabajadores; and by 
Jonathan Shapiro for the Labor Committee of the National Lawyers 
Guild.

Nathan R. Berke filed a brief for California Newspapers, Inc., 
dba San Rafael Independent Journal, as amicus curiae urging 
affirmance.
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the original dispute. On June 24, 1970, Local 21 and 
certain of its officials were found to be in civil contempt 
of the latter injunction. After the entry of this contempt 
order, the tempo of illegal activities in violation of both 
injunctions increased, with other locals, including Local 
70, participating. Various unions and their officers, in-
cluding petitioners, were subsequently ordered to show 
cause why they should not be held in civil and criminal 
contempt of the injunctions. After proceedings in the 
criminal contempt case had been severed from the civil 
contempt proceedings, petitioners demanded a jury trial 
in the criminal case; this request was denied and peti-
tioners were adjudged guilty of criminal contempt after 
appropriate proceedings. The District Court suspended 
the sentencing of petitioner Muniz and placed him on 
probation for one year; the court imposed a fine on pe-
titioner Local 70 which, for purposes of this case, was 
$10,0003 On appeal of that judgment to the Court of 
Appeals, petitioners argued, inter alia, that they had a 
statutory right to a jury trial of any disputed issues of 
fact, relying on 18 U. S. C. § 3692;2 petitioners also 
argued that they had a right to a jury trial under Art. 
Ill, § 2, of the Constitution, and the Sixth Amendment. 
The Court of Appeals rejected these and other claims

1A fine of $25,000 was imposed initially, but $15,000 of that fine 
was subsequently remitted by the District Court based on Local 70’s 
obedience of the injunctions subsequent to the adjudication of 
contempt.

2 Title 18 U. S. C. §3692 reads in pertinent part as follows:
“In all cases of contempt arising under the laws of the United 

States governing the issuance of injunctions or restraining orders 
in any case involving or growing out of a labor dispute, the accused 
shall enjoy the right to a speedy and public trial by an impartial 
jury of the State and district wherein the contempt shall have been 
committed.”
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made by petitioners, 492 F. 2d 929 (CA9 1974), who then 
petitioned this Court for a writ of certiorari. The writ 
was granted, 419 U. S. 992 (1974), limited to the ques-
tions whether petitioners had a statutory right to a jury 
trial and whether petitioner Local 70 had a constitutional 
right to jury trial in this case.

II

The petitioners’ claim to jury trial under § 3692 is sim-
ply stated: that section provides for jury trial in contempt 
cases arising under any federal law governing the issu-
ance of injunctions in any case growing out of a labor 
dispute; here, the injunction issued under § 10 (Z) arose 
out of a labor dispute in the most classic sense and hence 
contempt proceedings were subject to § 3692’s require-
ment for jury trial. Were we to consider only the 
language of § 3692, we might be hard pressed to disagree. 
But it is not unusual that exceptions to the applicability 
of a statute’s otherwise all-inclusive language are not 
contained in the enactment itself but are found in an-
other statute dealing with particular situations to which 
the first statute might otherwise apply.3 Tidewater Oil

3 Although stating broadly at the outset that “ [b] y its own terms 
[§ 3692] encompasses all cases of contempt arising under any of 
the several laws of the United States governing the issuance of 
injunctions in cases of a ‘labor dispute,’ ” dissenting opinion of Mr . 
Jus ti ce  Stewa rt , post, at 482, that dissent seems to imply that 
§ 3692, after all, does not reach all cases of contempt in labor dispute 
injunctions. That dissent appears to say that § 3692 provides the 
right to jury trials only in cases involving criminal, as opposed to 
civil, contempt. This is so, it is suggested, because that section guar-
antees the right to “the accused,” the inference being that one charged 
with civil contempt is not one properly denominated as an “accused.” 
Post, at 487-488, n. 7. But the phrase “the accused” was 
taken verbatim from § 11 of the Norris-LaGuardia Act, 47 Stat. 72, 
29 U. S. C. § 111 (1946 ed.), and the legislative history of § 11 
leaves little room to doubt that when Congress enacted § 11, it
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Co. v. United States, 409 U. S. 151 (1972); MacEvoy Co. 
n . United States ex rel. Tomkins Co., 322 U. S. 102 (1944). 
The Norris-LaGuardia Act, 47 Stat. 70, as amended, 29

intended that section to be applicable to both criminal and civil 
contempt proceedings. That history establishes that § 11 was a 
compromise between the Senate version of the bill, which provided 
for a jury trial in all cohtempt cases, and the House version of the 
bill, which provided for jury trials in all criminal contempt cases aris-
ing under the Norris-LaGuardia Act. The compromise, as explained 
to the House, gave the right to a jury trial in all contempts, civil or 
criminal, in cases arising under the Act. 75 Cong. Rec. 6336-6337 
(1932). In the Senate, Senator Norris himself explained the com-
promise as follows:

“As the House passed the bill it did not apply to all contempt cases 
under the act. As the Senate passed it, it applied to all cases, 
either under the act or otherwise. As the House passed it, it 
applied only to criminal contempt. As the Senate passed it, it 
applied to all contempts. The compromise was to confine it to all 
cases under the act and to eliminate the word ‘criminal,’ but the 
cases must arise under this act.” Id., at 6450.
And, Senator Norris continued:
“Under the compromise made, the language of the Senate was agreed 
to, so that now anyone charged with any kind of a contempt arising 
under any of the provisions of this act will be entitled to a jury 
trial in the contempt proceedings.” Id., at 6453.
Certainly when Congress used the phrase “the accused” in § 11, it 
did not mean to limit that phrase to describing only those accused 
of criminal contempt.

The dissent of Mr . Just ice  Ste wa rt  also suggests that this limited 
reading of § 3692 is “consistent” with the placing of that provision, 
based on § 11 of Norris-LaGuardia, into Title 18 in 1948. If there is 
any consistency in this suggestion, it is in that dissent’s consistent 
position that Congress in 1948, without expressing any intention 
whatsoever to do so, made substantial changes in the right to jury 
trial—including outright repeal of whatever statutory right there was 
to jury trial in civil contempt cases arising out of labor disputes, 
thereby reversing itself on an issue that had been thoroughly con-
sidered and decided some 16 years before in Norris-LaGuardia.

In arguing that § 3692 may not reach civil contempt cases, Mr . 
Just ice  Ste wa rt  also relies on implications which he finds in § 10 (Z)
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U. S. C. § 101 et seq., for example, categorically withdraws 
jurisdiction from the United States courts to issue any 
injunctions against certain conduct arising out of labor

of the LMRA that § 3692, despite its language, has no application 
in those cases. As is clear from this opinion, infra, at 463-467, we 
too rely on § 10 (I), as well as other provisions, in suggesting 
that certain contempt cases are not reached by § 3692.

There is also a suggestion in the dissent of Mr . Just ic e Stew a rt  
that one charged with contempt of an injunction issued during a na-
tional emergency, 29 U. S. C. §§ 176-180, would not have the right to 
a jury trial notwithstanding § 3692. Apparently this is so because 
29 U. S. C. § 178 (b), § 208 of the Taft-Hartley Act, “provided sim-
ply and broadly that all the provisions of that [Norris-LaGuardia] 
Act are inapplicable.” Post, at 486. But the language Con-
gress used in § 178 (b), “the provisions of sections 101 to 115 of this 
title, shall not be applicable,” is remarkably similar to the language 
used in the Conference Report of the Taft-Hartley Act to convey the 
congressional understanding of § 10 (h) of the Wagner Act which it 
was re-enacting in Taft-Hartley: “making inapplicable the provisions 
of the Norris-LaGuardia Act in proceedings before the courts . . . .” 
H. R. Conf. Rep. No. 510, 80th Cong., 1st Sess., 57 (1947). See n.
6, infra.

Mr . Just ic e Ste wa rt ’s position with respect to the applicability 
of § 3692 in proceedings brought in the Court of Appeals to enforce 
Board orders directed against employers is even less clear, but it 
would seem to be the inescapable conclusion under the dissent’s 
analysis that, at least in criminal contempts of such orders, 
the courts of appeals would be required to empanel juries, a result 
that would certainly represent a novel procedure, see United States 
v. Barnett, 376 U. S. 681, 690-691, and n. 7 (1964).

On the other hand, if Mr . Just ice  Stew art  would limit § 3692 to 
apply only to disobedience of those injunctions newly authorized by 
the Taft-Hartley Act in 1947, that section, despite its language, 
would not apply to injunctions issued by the courts of appeals in 
enforcement actions against employers (it would be otherwise where 
unions or employees are involved) for the reason that the provisions 
of the Wagner Act included in the LMRA have the effect of exempt-
ing those situations from the reach of § 3692. Very similar reasons 
furnish sound ground for the inapplicability of § 3692 to contempt 
cases arising out of any of the injunctions authorized by the Taft- 
Hartley Act.
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disputes and permits other injunctions in labor disputes 
only if certain procedural formalities are satisfied. It 
contains no exceptions with respect to injunctions in 
those labor disputes dealt with by the Wagner Act, 
passed in 1935, or by the Taft-Hartley Act passed in 
1947. Yet those Acts expressly or impliedly, Boys Mar-
kets, Inc. v. Retail Clerks Union, 398 U. S. 235 (1970), 
authorized various kinds of injunctions in labor dispute 
cases and expressly or impliedly exempted those injunc-
tions from the jurisdictional and procedural limitations 
of Norris-LaGuardia to the extent necessary to effectu-
ate the provisions of those Acts.

The crucial issue is whether in enacting the Wagner 
and Taft-Hartley Acts, Congress not only intended to 
exempt the injunctions they authorized from Norris- 
LaGuardia’s limitations, but also intended that civil 
and criminal contempt proceedings enforcing those in-
junctions were not to afford contemnors the right to a 
jury trial. Surely, if § 10 (i) of Taft-Hartley had ex-
pressly provided that contempt proceedings arising from 
the injunctions which the section authorized would not 
be subject to jury trial requirements, it would be as 
difficult to argue that § 3692 nevertheless requires a jury 
trial as it would be to insist that Norris-LaGuardia bars 
the issuance of any injunctions in the first place. Sec-
tion 10 (¿), of course, does not so provide; we think it 
reasonably clear from that and related sections and 
from their legislative history that this result is precisely 
what Congress intended.

The Wagner Act made employers subject to court 
orders enforcing Board cease-and-desist orders. Those 
orders, or many of them, were of the kind Norris- 
LaGuardia, on its face, prohibited; but § 10 (h) of the 
Wagner Act provided that in “granting appropriate 
temporary relief or a restraining order, or . . . enforc-
ing ... or setting aside ... an order of the Board, . . .
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the jurisdiction of courts sitting in equity shall not be 
limited by” 29 U. S. C. §§ 101-115. In 1947, in passing 
the Taft-Hartley Act as part of the Labor Manage-
ment Relations Act, Congress provided for unfair labor 
practice proceedings against unions; and § 10 (j) gave 
jurisdiction to the courts to issue injunctions in unfair 
labor practice proceedings, whether against unions or 
management, pending final disposition by the Board. 
Section 10 (Z) made special provision for interim injunc-
tions “notwithstanding any other provision of law” in 
particular kinds of unfair labor practice proceedings 
against unions. Section 10 (h) was retained in its 
original form.

No party in this case suggests that the injunctions 
authorized by Congress in 1935 and 1947 were subject to 
the jurisdictional and procedural limitations of Norris- 
LaGuardia. Neither can it be seriously argued that, at 
the time of enactment of the Wagner and Taft-Hartley 
Acts, civil or criminal contempt charges arising from 
violations of injunctions authorized by those statutes 
were to be tried to a jury. The historic rule at the 
time was that, absent contrary provision by rule or 
statute, jury trial was not required in the case of either 
civil or criminal contempt. See Green v. United States, 
356 U. S. 165, 183, 189 (1958). Section 11 of Norris-La-
Guardia, 29 U. S. C. § 111 (1946 ed.),4 required jury trials 
in contempt actions arising out of labor disputes. But 
§ 11 was among those sections which § 10 (h) expressly 
provided would not limit the power of federal courts to

4 Section 11 of the Norris-LaGuardia Act, 29 U. S. C. § 111 (1946 
ed.), read, in pertinent part, as follows:

“In all cases arising under sections 101-115 of this title in which 
a person shall be charged with contempt in a court of the United 
States (as herein defined), the accused shall enjoy the right to a 
speedy and public trial by an impartial jury of the State and district 
wherein the contempt shall have been committed.”
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enforce Board orders. Moreover, § 11 was limited by its 
own terms and by judicial decision to cases “arising under” 
the Norris-LaGuardia Act. United States v. Mine Work-
ers, 330 U. S. 258, 298 (1947). Injunctions issued pur-
suant to either the Wagner Act or Taft-Hartley Act were 
not issued “under,” but in spite of Norris-LaGuardia;5 
and contempt actions charging violations of those injunc-
tions were not “cases arising under” Norris-LaGuardia. 
Section 11 of Norris-LaGuardia was thus on its face inap-
plicable to injunctions authorized by the Wagner and 
Taft-Hartley Acts; petitioners do not contend otherwise. 
They say: “From the effective date of Taft-Hartley in 
late summer, 1947, until June 28, 1948, the effective date 
of the new § 3692, an alleged contemnor of a Taft- 
Hartley injunction would probably have been denied the 
jury trial guaranteed by § 11 of Norris-LaGuardia, be-
cause the injunction would not have been one arising 
under Norris-LaGuardia itself.” Brief for Petitioners 41.

It would be difficult to contend otherwise. It seems 
beyond doubt that since 1935 it had been understood 
that the injunctions and enforcement orders referred to 
in § 10 (h) were not subject to the jury requirements of 
§ 11 of Norris-LaGuardia. When Congress subjected 
labor unions to unfair labor practice proceedings in 
1947, and in §§ 10 (j) and 10 (i) provided for interim 
injunctive relief from the courts pending Board decision 
in unfair labor practice cases, it was equally plain that 
§ 11 by its own terms would not apply to contempt cases 
arising out of these injunctions. By providing for labor 

5 The position of Mr . Just ice  Dou gl as , dissenting, post, at 478- 
479, that injunctions issued pursuant to the Wagner and Taft-Hartley 
Acts are or would have been “arising under” the Norris-LaGuardia 
Act, and therefore subject to § 11 prior to 1948, is contrary to the 
understanding of the Congresses that passed the Wagner Act, n. 6, 
infra, and the Taft-Hartley Act, infra, at 464r-467, and of every 
court to have considered this question, see cases cited n. 12, infra.
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Act injunctions outside the framework of Norris-LaGuar-
dia, Congress necessarily contemplated that there would 
be no right to jury trial in contempt cases.

That this was the congressional understanding is re-
vealed by the legislative history of the Labor Manage-
ment Relations Act.6 The House Managers’ statement 
in explanation of the House Conference Report on Taft- 
Hartley stated:

“Sections 10 (g), (h), and (i) of the present act, 
concerning the effect upon the Board’s orders of 
enforcement and review proceedings, making inap-
plicable the provisions of the Norris-LaGuardia Act 
in proceedings before the courts, were unchanged 
either by the House bill or by the Senate amend-
ment, and are carried into the conference agree-
ment.” H. R. Conf. Rep. No. 510, 80th Cong., 1st 
Sess., 57 (1947) (emphasis added).7

c The only legislative history of the Wagner Act addressing this 
question was the statement of a witness, apparently made in refer-
ence to the original version of § 10 (h), § 304 (a) of S. 2926, which 
was uncontradicted by any prior or subsequent history:

“The whole theory of enforcement of these orders is through con-
tempt proceedings .... [T]he order of the labor board is made 
an order of the Federal court, subject to being punished by contempt. 
Now, in the Norris-LaGuardia Act, there has been considerable 
change of the ordinary procedure on contempt. I won’t go into 
detail, but simply state that in a great majority of instances punish-
ment, where the employees are the defendants, must be by trial by 
jury. This is, of course, not permissible in any case under the 
Wagner bill.” Hearings on S. 2926 before the Senate Committee on 
Education and Labor, 73d Cong., 2d Sess., 505 (1934).

7 The dissents suggest that the word “jurisdiction” as used 
in both § 10 (h) and § 10 (I) is to be read in the technical sense 
and that the reference to all the provisions of Norris-LaGuardia in 
§ 10 (h) was merely “an additional means of identifying” the Norris- 
LaGuardia Act. Post, at 486. Yet the language quoted in the 
text from the House Managers’ statement supports only the position 
that Congress, in re-enacting § 10 (h) in 1947, understood that section 
as “making inapplicable the provisions of the Norris-LaGuardia 
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Such also was the understanding of Senator Ball, un-
challenged on this point by his colleagues on the floor of 
the Senate during the debate on Taft-Hartley. Sena-
tor Ball stated:

“[T]he . . . Norris-LaGuardia Act is completely 
suspended ... in the current National Labor Re-
lations Act whenever the Board goes into court to 
obtain an enforcement order for one of its decisions. 
Organized labor did not object to the suspension 
of the Norris-LaGuardia Act in that case, I suppose 
presumably because under the present act the only 
ones to whom it could apply are employers. Orga-
nized labor was perfectly willing to have the Norris- 
LaGuardia Act completely wiped off the books when 
it came to enforcing Board orders in labor disputes 
against employers.” 93 Cong. Rec. 4835 (1947).

This statement was made in the context of Senator 
Ball’s explanation of his proposed amendment to § 10 (I) 
as reported out of committee. That section provided 
generally that the Board would be required, under certain 
circumstances, to seek injunctive relief in the federal 

Act,” not “making inapplicable the jurisdictional provisions of the 
Norris-LaGuardia Act” as the dissents would have it. Support for the 
position that § 10 (h) was understood by Congress in 1947 to make 
inapplicable all the provisions of Norris-LaGuardia comes not only 
from the House Managers’ statement but also from a memorandum 
introduced into the Congressional Record a decade later by Repre-
sentative Celler, who concluded that “the clear and unequivocal word-
ing of section 10 (h) . . . clearly indicates a waiver of all the 
provisions of the Norris-LaGuardia Act, including the provisions for 
a jury trial, in cases where the Government was a party to the 
original action.” 103 Cong. Rec. 8685 (1957). Representative 
Celler was the chairman of a House subcommittee which had previ-
ously held hearings on the 1948 revision of the Criminal Code 
including § 3692. The dissents offer nothing from the legislative 
history that should lead us to reject the clear meaning of the House 
Managers’ statement with respect to the congressional understanding 
of §10 (h).
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courts against secondary boycotts and jurisdictional 
strikes “notwithstanding any other provision of law ....” 
Senator Ball’s proposed amendment would have had two 
effects; first, it would have permitted private parties, in 
addition to the Board, to seek injunctive relief against 
the identical practices directly in the District Court; 
and, second, the amendment would have left in effect for 
such proceedings the provisions of §§11 and 12 of the 
Norris-LaGuardia Act, giving defendants in such pro-
ceedings the right to a jury trial. As Senator Ball 
stated:

“[W]hen the regional attorney of the NLRB seeks 
an injunction [pursuant to § 10 (Z) as reported] the 
Norris-LaGuardia Act is completely suspended . . . . 
We do not go quite that far in our amendment. 
We simply provide that the Norris-LaGuardia Act 
shall not apply, with certain exceptions. We leave 
in effect the provisions of sections 11 and 12. Those 
are the sections which give an individual charged 
with contempt of court the right to a jury trial.” 
93 Cong. Rec. 4834 (1947).

The Ball amendment was defeated, and private injunc-
tive actions were not authorized. But the provisions 
for Board injunctions were retained and the necessity 
for them explained in the Senate Report:

“Time is usually of the essence in these matters, 
and consequently the relatively slow procedure of 
Board hearing and order, followed many months 
later by an enforcing decree of the circuit court of 
appeals, falls short of achieving the desired objec-
tives—the prompt elimination of the obstructions 
to the free flow of commerce and encouragement 
of the practice and procedure of free and private 
collective bargaining. Hence we have provided 
that the Board, acting in the public interest and not 
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in vmdication of purely private rights, may seek 
injunctive relief in the case of all types of unfair 
labor practices and that it shall also seek such relief 
in the case of strikes and boycotts defined as unfair 
labor practices.” S. Rep. No. 105, 80th Cong., 1st 
Sess., 8 (1947) (emphasis added).

Ill
It is argued, however, that whatever the intention of 

Congress might have been with respect to jury trial in 
contempt actions arising out of Taft-Hartley injunc-
tions, all this was changed when § 11 was repealed and 
replaced by 18 U. S. C. § 3692 as part of the 1948 re-
vision of the Criminal Code, in the course of which some 
sections formerly in Title 18 were revised and some re-
lated provisions in other titles were recodified in Title 18. 
The new § 3692, it is insisted, required jury trials for 
contempt charges arising out of any injunctive order is-
sued under the Labor Management Relations Act if a 
labor dispute of any kind was involved. Thenceforward, 
it is claimed, contempt proceedings for violations by 
unions or employers of enforcement orders issued by 
courts of appeals or of injunctions issued under § 10 (j) 
or § 10 (?) must provide the alleged contemnor a jury 
trial.

This argument is unpersuasive. Not a word was 
said in connection with recodifying § 11 as § 3692 
of the Criminal Code that would suggest any such im-
portant change in the settled intention of Congress, when 
it enacted the Wagner and Taft-Hartley Acts, that there 
would be no jury trials in contempt proceedings arising 
out of labor Act injunctions. Injunctions authorized by 
the Labor Management Relations Act were limited to 
those sought by the Board, “acting in the public interest 
and not in vindication of purely private rights.” S. Rep. 
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No. 105, 80th Cong., 1st Sess., 8 (1947). We cannot ac-
cept the proposition that Congress, without expressly so 
providing, intended in § 3692 to change the rules for en-
forcing injunctions which the Labor Management Rela-
tions Act authorized the Labor Board, an agency of the 
United States, to seek in a United States court. Cf. 
United States n . Mine Workers, 330 U. S., at 269-276.8

Just as § 3692 may not be read apart from other rele-
vant provisions of the labor law, that section likewise 
may not be read isolated from its legislative history and 
the revision process from which it emerged, all of which 
place definite limitations on the latitude we have in 
construing it. The revision of the Criminal Code was, 
as petitioners suggest, a massive undertaking, but, 

8 Petitioners’ contention that § 3692 was Congress’ response to the 
Court’s decision in United States n . Mine Workers, supra, is 
particularly insupportable in light of the fact that the Reviser’s 
Note, as set forth infra, at 469, was taken verbatim from the prior 
Reviser’s Note to § 3692 that was reported to the House on Febru-
ary 15, 1945, more than two years prior to this Court’s decision in 
Mine Workers and more than three years prior to the 1948 
revision of the Criminal Code. The bill reported to the House in 
1945, H. R. 2200, was adopted by the House on July 16, 1946, 
again prior to the decision in United Mine Workers and prior to 
February 5, 1947, when the House Committee on Education and 
Labor began hearings on labor legislation which eventually led to 
the introduction of the Taft-Hartley bill in the House on April 10, 
1947. The identical version of the Criminal Code passed the House 
for the final time on May 12, 1947, almost two months prior to the 
House’s acceptance of the conference version of Taft-Hartley.

There could be no argument that the change in wording in § 3692 
was intended to reach criminal contempt proceedings for violation of 
those Board injunctions newly authorized in 1947, for the House of 
Representatives passed § 3692 for the first time more than six 
months before hearings even commenced in the House to consider 
the Taft-Hartley legislation, and passed it for the second and final 
time, unchanged, almost two months before the House accepted 
the conference version of Taft-Hartley.
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as the Senate Report on that legislation made 
clear, “[t]he original intent of Congress is preserved.” 
S. Rep. No. 1620, 80th Cong., 2d Sess., 1 (1948). Nor 
is it arguable that there was any intent in the House 
to work a change in the understood applicability of § 11 
in enacting § 3692. The House Report stated that 
“[r] evision, as distinguished from codification, meant the 
substitution of plain language for awkward terms, recon-
ciliation of conflicting laws, omission of superseded sec-
tions, and consolidation of similar provisions.” H. R. 
Rep. No. 304, 80th Cong., 1st Sess., 2 (1947). Revisions 
in the law were carefully explained9 in a series of Re-
viser’s Notes printed in the House Report. Id., at Al 
et seq. But the Reviser’s Note to § 3692 indicates no 
change of substance in the law:

“Based on section 111 of title 29, U. S. C., 1940 
ed., Labor (Mar. 23, 1932, ch. 90, § 11, 47 Stat. 72).

“The phrase ‘or the District of Columbia arising 
under the laws of the United States governing the 
issuance of injunctions or restraining orders in any 
case involving or growing out of a labor dispute’ was 
inserted and the reference to specific sections of the 
Norris-LaGuardia Act (sections 101-115 of title 29, 
U. S. C., 1940 ed.) were eliminated.” H. R. Rep. 
No. 304, supra, at A176; 18 U. S. C., pp. 4442-4443.

It has long been a “familiar rule, that a thing may be 
within the letter of the statute and yet not within the 
statute, because not within its spirit, nor within the inten-
tion of its makers.” Holy Trinity Church n . United 
States, 143 U. S. 457, 459 (1892). Whatever may be 
said with regard to the application of this rule in other 

9 The House Report states that “[t]he reviser’s notes . . . explain 
in detail every change made in text.” H. R. Rep. No. 304, 80th 
Cong., 1st Sess., 9 (1947).
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contexts, this Court has stated unequivocally that the 
principle embedded in the rule “has particular applica-
tion in the construction of labor legislation . . . .” Na-
tional Woodwork Mfrs. Assn. v. NLRB, 386 U. S. 612, 
619 (1967). Moreover, we are construing a statute 
of Congress which, like its predecessor, created an ex-
ception to the historic rule that there was no right to 
a jury trial in contempt proceedings. To read a sub-
stantial change in accepted practice into a revision of the 
Criminal Code without any support in the legislative 
history of that revision is insupportable. As this Court 
said in United States v. Ryder, 110 U. S. 729, 740 (1884): 
“It will not be inferred that the legislature, in revising 
and consolidating the laws, intended to change their 
policy, unless such an intention be clearly expressed.”

The general rule announced in Ryder was applied by 
this Court in Fourco Glass Co. v. Transmirra Corp., 353 
U. S. 222 (1957). In that case, the question was whether 
venue in patent infringement actions was to be governed 
by 28 U. S. C. § 1400 (b), a discrete provision dealing 
with venue in patent infringement actions, or 28 U. S. C. 
§1391(c), a general provision dealing with venue in 
actions brought against corporations. Both of these pro-
visions underwent some change in wording in the 1948 
revision of the Judicial Code.10 The respondents in that 

10 The Court’s analysis in Fourco Glass Co. v. Transmirra Corp., 
353 U. S. 222 (1957), is particularly relevant to our inquiry in this 
case because of the parallel courses followed by the revisions of the 
Criminal and Judicial Codes. The revision to the Criminal Code 
was prepared by a staff of experts drawn from various sources and, 
after this staff completed its work on that revision, the same staff 
turned its attention to the revision of the Judicial Code. The only 
hearings held in the House on either of the revisions were held 
jointly by a subcommittee of the House Committee on the Judiciary. 
Hearings on Revision of Titles 18 and 28 of the United States 
Code, before Subcommittee No. 1 of the House Committee on the



MUNIZ v. HOFFMAN 471

454 Opinion of the Court

case, arguing in favor of the applicability of the general 
venue provision, § 1391 (c), took the position that the 
plain language of § 1391 (c) was “clear and unambiguous 
and that its terms include all actions . . . .” 353 U. S., 
at 228. This Court, stating that the respondents’ argu-
ment “merely points up the question and does nothing 
to answer it,” ibid., determined that the general pro-
vision, § 1391 (c), had to be read in a fashion consistent 
with the more particular provision, § 1400 (b). The 
respondents contended, however, that the predecessor 
of § 1400 (b), which this Court had held to govern venue 
irrespective of a general revenue provision, Stonite 
Products Co. v. Melvin Lloyd Co., 315 U. S. 561 (1942), 
had undergone a substantive change during the revision 
of the Judicial Code in 1948 which effectively reversed 
the result dictated by Stonite.

The Court rejected this argument in terms acutely

Judiciary, 80th Cong., 1st Sess. (1947). The House Reports issued 
subsequent to those hearings parallel one another in many respects, 
including almost identical statements respecting the purpose and 
scope of the two revisions. Compare H. R. Rep. No. 304, 80th 
Cong., 1st Sess., 2 (1947), quoted in the text, supra, at 469, with 
H. R. Rep. No. 308, 80th Cong., 1st Sess., 2 (1947):
“Revision, as distinguished from codification, required the sub-
stitution of plain language for awkward terms, reconciliation of con-
flicting laws, repeal of superseded sections, and consolidation of 
related provisions.”
The Senate Reports on the two revisions likewise expressed the 
intention of preserving the original meaning of the statutes under-
going revision. Compare S. Rep. No. 1620, 80th Cong., 2d Sess., 
1 (1948), quoted in the text, supra, at 469, with S. Rep. No. 1559, 
80th Cong., 2d Sess., 2 (1948) (“great care has been exercised to 
make no changes in the existing law which would not meet with 
substantially unanimous approval”). Testimony in the House joint 
hearings confirms that the methods and intent of the revisers them-
selves were the same with respect to both revisions. Hearings, 
supra, at 6.
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relevant to this case. “[N]o changes of law or policy,” 
the Court said, “are to be presumed from changes of 
language in the revision unless an intent to make such 
changes is clearly expressed.” 353 U. S., at 227. Fur-
thermore, a change in the language of a statute itself 
was not enough to establish an intent to effect a sub-
stantive change, for “every change made in the text is 
explained in detail in the Revisers’ Notes,” id., at 226, 
and the Notes failed to express any substantive change. 
The Court relied on the Senate and House Reports on 
the 1948 revision to support this position, id., at 226 nn. 
6 and 7; the language quoted by the Court from the 
House Report is virtually identical to that which appears 
in the House Report of the 1948 revision of the Criminal 
Code, see n. 9, supra. In view of the express dis-
avowals in the House and Senate Reports on the revi-
sions of both the Criminal Code, see supra, at 468^469, 
and the Judicial Code, see n. 10, supra, it would seem dif-
ficult at best to argue that a change in the substantive 
law could nevertheless be effected by a change in the lan-
guage of a statute without any indication in the Reviser’s 
Note of that change. It is not tenable to argue that the 
Reviser’s Note to § 3692, although it explained in detail 
what words were deleted from and added to what had 
been § 11 of the Norris-LaGuardia Act, simply did not 
bother to explain at all, much less in detail, that an 
admittedly substantial right was being conferred on po-
tential contemners that had been rejected in the defeat 
of the Ball amendment the previous year and that, his-
torically, contemnors had never enjoyed.11

11 This point was clearly made by the Law Revision Counsel to 
the House subcommittee which held joint hearings on the revisions 
to the Judicial and Criminal Codes:

“There is one thing that I would like to point out . . . and that 
is the rule of statutory construction.

“In the work of revision, principally codification, as we have 
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In Tidewater Oil Co. v. United States, 409 U. S. 151 
(1972), the Court applied the rule that revisions con-
tained in the 1948 Judicial Code should be construed by 
reference to the Reviser’s Notes. The question was 
whether a change in the language of 28 U. S. C. § 1292 
(a)(1), made in the 1948 revision of the Judicial Code, 
had modified a longstanding policy under § 2 of the 
Expediting Act of 1903, 32 Stat. 823, as amended, 15 
U. S. C. § 29, providing generally that this Court should 
have exclusive appellate jurisdiction over civil antitrust 

done here, keeping revision to a minimum, I believe the rule of 
statutory construction is that a mere change of wording will not 
effect a change in meaning unless a clear intent to change the mean-
ing is evidenced.

“To find out the intent, I think the courts would go to the report 
of the committee on the bills and these reports are most compre-
hensive. We have incorporated in them . . . notes to each section 
of the bills, both the criminal code and the judicial code.

“It is clearly indicated in each of those revisers’ notes whether 
any change was intended so that merely because we have changed 
the language—we have changed the language to get a uniform style, 
to avoid awkward expression, to state a thing more concisely and 
succinctly—but a mere change in language will not be interpreted 
as an intent to change the law unless there is some other clear evi-
dence of an intent to change the law.” Hearings on Revision of 
Titles 18 and 28 of the United States Code before Subcommittee 
No. 1 of the House Committee on the Judiciary, 80th Cong., 1st 
Sess., 40 (1947) (emphasis added).

This statement is particularly persuasive in view of the fact that 
its maker, Mr. Zinn, had served as Counsel to the Committee on 
Revision of the Laws for the previous eight years; the House Report 
on the revision of the Criminal Code pointed out that Mr. Zinn had, 
for that Committee, “exercised close and constant supervision” over 
the work of the revisers who prepared the revision. H. R. Rep. No. 
304, 80th Cong., 1st Sess., 3 (1947). The nature of the revision 
process itself requires the courts, including this Court, to give par-
ticular force to the many express disavowals in the House and 
Senate Reports of any intent to effect substantive changes in the 
law.
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actions brought by the Government. Section 1292 (a) 
(1), as revised, was susceptible of two constructions, one 
of which would have resulted in a change in that policy. 
After emphasizing that “the function of the Revisers of 
the 1948 Code was generally limited to that of consolida-
tion and codification,” we invoked the “well-established 
principle governing the interpretation of provisions al-
tered in the 1948 revision . . . that ‘no change is to be 
presumed unless clearly expressed.’ ” 409 U. S., at 162, 
quoting Fourco Glass Co. v. Transmirra Corp., 353 U. S., 
at 228. After going to the committee reports, the Court 
went to the Reviser’s Notes and, in the Note to § 1292 
(a)(1), found no affirmative indication of a substantive 
change. On this basis, the Court refused to give § 1292 
(a)(1) as revised the “plausible” construction urged by 
respondents there.

In this case, involving the 1948 revision of the Crimi-
nal Code, the House and Senate Reports caution re-
peatedly against reading substantive changes into the 
revision, and the Reviser’s Note to § 3692 gives ab-
solutely no indication that a substantive change in the 
law was contemplated. In these circumstances, our cases 
and the canon of statutory construction which Congress 
expected would be applied to the revisions of both the 
Criminal and Judicial Codes, require us to conclude, 
along with all the lower federal courts having considered 
this question since 1948, save one, that § 3692 does not 
provide for trial by jury in contempt proceedings brought 
to enforce an injunction issued at the behest of the Board 
in a labor dispute arising under the Labor Management 
Relations Act.12

12 Madden v. Grain Elevator, Flour & Feed Mill Workers, 334 F. 
2d 1014 (CA7 1964), cert, denied, 379 U. S. 967 (1965) (§ 10 (I) 
proceeding); Schauffler v. Local 1291, International Longshoremen's 
Assn., 189 F. Supp. 737 (ED Pa. 1960), rev’d on other grounds, 292



MUNIZ v. HOFFMAN 475

454 Opinion of the Court

IV
We also agree with the Court of Appeals that the union 

petitioner had no right to a jury trial under Art. Ill, § 2, 
and the Sixth Amendment. Green v. United States, 356 
U. S. 165 (1958), reaffirmed the historic rule that state 
and federal courts have the constitutional power to punish 
any criminal contempt without a jury trial. United States 
v. Barnett, 376 U. S. 681 (1964), and Cheff v. Schnacken- 
berg, 384 U. S. 373 (1966), presaged a change in this rule. 
The constitutional doctrine which emerged from later 
decisions such as Bloom v. Illinois, 391 U. S. 194 (1968); 
Frank v. United States, 395 U. S. 147 (1969); Baldwin 
v. New York, 399 U. S. 66 (1970); Taylor v. Hayes, 418 
U. S. 488 (1974); and Codispoti v. Pennsylvania, 418 
U. S. 506 (1974), may be capsuled as follows: (1) Like 
other minor crimes, “petty” contempts may be tried

F. 2d 182 (CA3 1961) (§ 10 (Z) proceeding). See United States v. 
Robinson, 449 F. 2d 925 (CA9 1971) (suit for injunctive relief 
brought by the United States against employees of a federal agency); 
Brotherhood of Locomotive Firemen & Enginemen v. Bangor & 
Aroostook R. Co., 127 U. S. App. D. C. 23, 380 F. 2d 570, cert, denied, 
389 U. S. 327 (1967) (proceeding under Railway Labor Act, 45 
U. S. C. § 151 et seq.); NLRB n . Red Arrow Freight Lines, 193 F. 
2d 979 (CA5 1952) (proceeding brought for violation of § 7 of the 
Wagner Act, as amended by the Taft-Hartley Act, now 29 U. S. C. 
§ 157); In re Winn-Dixie Stores, Inc., 386 F. 2d 309 (CA5 1967) 
(proceedings for violation of § 7 of the Wagner Act, as amended by 
the Taft-Hartley Act, now 29 U. S. C. § 157); Mitchell v. Barbee 
Lumber Co., 35 F. R. D. 544 (SD Miss. 1964) (proceedings brought 
for violation of order issued for violation of Fair Labor Standards 
Act, 29 U. S. C. § 201 et seq.); In re Piccinini, 35 F. R. D. 548 (WD 
Pa. 1964) (proceedings brought for violation of consent decree 
involving Fair Labor Standards Act, 29 U. S. C. § 201 et seq.). The 
only decision to the contrary, In re Union Nacional de Trabajadores, 
502 F. 2d 113 (CAI 1974), was decided without express reference 
to any of the pertinent legislative history of the Wagner and Taft- 
Hartley Acts; the panel of the Court of Appeals was itself divided 
over the correct result, see id., at 121-122 (Campbell, J., dissenting). 
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without a jury, but contemnors in serious contempt 
cases in the federal system have a Sixth Amendment 
right to a jury trial; (2) criminal contempt, in and of 
itself and without regard to the punishment imposed, 
is not a serious offense absent legislative declaration to 
the contrary; (3) lacking legislative authorization of 
more serious punishment, a sentence of as much as six 
months in prison, plus normal periods of probation, may 
be imposed without a jury trial; (4) but imprisonment 
for longer than six months is constitutionally imper-
missible unless the contemnor has been given the op-
portunity for a jury trial.

This Court has as yet not addressed the question 
whether and in what circumstances, if at all, the impo-
sition of a fine for criminal contempt, unaccompanied by 
imprisonment, may require a jury trial if demanded by 
the defendant. This case presents the question whether 
a fine of $10,000 against an unincorporated labor union 
found guilty of criminal contempt may be imposed after 
denying the union’s claim that it was entitled to a jury 
trial under the Sixth Amendment. Local 70 insists that 
where a fine of this magnitude is imposed, a contempt 
cannot be considered a petty offense within the meaning 
of 18 U. S. C. § 1 (3), and that its demand for a jury 
trial was therefore erroneously denied.

We cannot agree. In determining the boundary be-
tween petty and serious contempts for purposes of ap-
plying the Sixth Amendment’s jury trial guarantee, and 
in holding that a punishment of more than six months in 
prison could not be ordered without making a jury trial 
available to the defendant, the Court has referred to the 
relevant rules and practices followed by the federal and 
state regimes, including the definition of petty offenses 
under 18 U. S. C. § 1 (3). Under that section, petty 
offenses are defined as those crimes “the penalty for which 
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does not exceed imprisonment for a period of six months 
or a fine of not more than $500, or both.” But in refer-
ring to that definition, the Court accorded it no talis- 
manic significance; and we cannot accept the proposition 
that a contempt must be considered a serious crime 
under all circumstances where the punishment is a fine 
of more than $500, unaccompanied by imprisonment. 
It is one thing to hold that deprivation of an individual’s 
liberty beyond a six-month term should not be imposed 
without the protections of a jury trial, but it is quite 
another to suggest that, regardless of the circumstances, 
a jury is required where any fine greater than $500 is 
contemplated. From the standpoint of determining the 
seriousness of the risk and the extent of the possible 
deprivation faced by a contemnor, imprisonment and 
fines are intrinsically different. It is not difficult to 
grasp the proposition that six months in jail is a serious 
matter for any individual, but it is not tenable to argue 
that the possibility of a $501 fine would be considered a 
serious risk to a large corporation or labor union. In-
deed, although we do not reach or decide the issue 
tendered by the respondent—that there is no constitu-
tional right to a jury trial in any criminal contempt 
case where only a fine is imposed on a corporation or 
labor union, Brief for Respondent 36—we cannot say 
that the fine of $10,000 imposed on Local 70 in this case 
was a deprivation of such magnitude that a jury should 
have been interposed to guard against bias or mistake. 
This union, the respondent suggests, collects dues from 
some 13,000 persons; and although the fine is not in-
substantial, it is not of such magnitude that the union 
was deprived of whatever right to jury trial it might 
have under the Sixth Amendment. We thus affirm 
the judgment of the Court of Appeals.

Affirmed.
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Mr . Justi ce  Dougla s , dissenting.

I
I believe that petitioners are entitled to trial by jury 

under 18 U. S. C. § 3692, which provides that, with cer-
tain exceptions not here material:

“In all cases of contempt arising under the laws 
of the United States governing the issuance of in-
junctions or restraining orders in any case involving 
or growing out of a labor dispute, the accused shall 
enjoy the right to a speedy and public trial by an 
impartial jury . . . .”

In enacting this language in 1948, Congress reaffirmed 
the purpose originally expressed in § 11 of the Norris- 
LaGuardia Act, 47 Stat. 72, 29 U. S. C. § 111 
(1946 ed.). That Act was intended to shield the 
organized labor movement from the intervention of a 
federal judiciary perceived by some as hostile to labor. 
The Act severely constrained the power of a federal 
court to issue an injunction against any person “par-
ticipating or interested in a labor dispute.” Section 11 
provided for trial by jury in “all cases arising under this 
Act in which a person shall be charged with contempt.” 
In the context of the case now before us, I view this 
section as affording, at the very least, a jury trial in any 
criminal contempt proceeding involving an alleged viola-
tion of an injunction issued against a participant in a 
“labor dispute.” Any such injunction issued by a federal 
court was one “arising under” the Act, for it could have 
been issued only in accordance with the Act’s prescrip-
tions.1 The evident congressional intent was to provide 

1 As initially enacted by the Senate, § 11 contained no “arising 
under” language and would have applied in all criminal contempt 
proceedings, whether or not involving an injunction issued in a
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for the interposition of a jury when disobedience of such 
an injunction was alleged.2

For the reasons stated by Mr . Justi ce  Stew art , post, 
at 485-486, I am persuaded that §§ 10 (h) and 10 (i) of 
the National Labor Relations Act made inapplicable only 
the anti-injunction provisions of the Norris-LaGuardia 
Act and did not disturb § 11. The broad mandate of 
§ 11, to afford trial by jury in a contempt proceeding in-
volving an injunction issued in a labor dispute, was thus 
continued in § 3692.3 See Green v. United States, 356 
U. S. 165, 217 (1958) (Black, J., dissenting).

II
I would reverse the judgment against Local 70 or. 

constitutional grounds.4 Article III, § 2, of the Consti-
tution provides that “[t]he Trial of all Crimes, except

labor dispute. See S. Rep. No. 163, 72d Cong., 1st Sess., 23 (1932); 
75 Cong. Rec. 4510-4511, 4757-4761 (1932). The “arising under” 
language was added by the House-Senate conferees to restrict the 
scope of § 11 to labor disputes. See id., at 6336-6337, 6450. 

2 This construction is consistent with the remark in United States 
v. Mine Workers, 330 U. S. 258, 298 (1947), that “§ 11 is not opera-
tive here, for it applies only to cases ‘arising under this Act,’ and 
we have already held that the restriction upon injunctions imposed by 
the Act do [sic] not govern this case.” As the entire sentence makes 
clear, § 11 was “not operative” because the Court had found that 
the underlying dispute between the Government and the Mine Work-
ers was not the kind of “labor dispute” to which the Norris- 
LaGuardia Act had been addressed. See 330 U. S., at 274r-280. 
See also id., at 328-330 (Black and Doug la s , JJ., concurring and 
dissenting).

3 We deal here with criminal contempt proceedings. Whether 
§ 3692 affords trial by jury in civil contempt proceedings is a 
question not presented here and on which, accordingly, I express 
no opinion.

4 Petitioner Muniz apparently decided not to raise the constitu-
tional issue in this Court; our grant of certiorari on the issue thus 
extended only to Local 70. 419 U. S. 992 (1974).
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in Cases of Impeachment, shall be by Jury . . . .” And 
the Sixth Amendment provides in pertinent part:

“In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
crime shall have been committed . . . .” (Emphasis 
added.)

The Court fails to give effect to this language when it 
declares that a $10,000 fine is not “of such magnitude 
that a jury should have been interposed to guard against 
bias or mistake.” Ante, at 477. I have previously pro-
tested this Court’s refusal to recognize a right to jury 
trial in cases where it deems an offense to be “petty.” 6 
But even the “petty offense” exception cannot justify 
today’s result, for it is impossible fairly to characterize 
either the offense or its penalty as “petty.”6 Disobedi-
ence of an injunction obtained by the Board is hardly a 
transgression trivial by its nature; and the imposition 
of a $10,000 fine is not a matter most locals would take 
lightly. In any event, the Constitution deprives us of 
the power to grant or withhold trial by jury depending 
upon our assessment of the substantiality of the penalty. 
To the argument that the Framers could not have in-
tended to provide trial by jury in cases involving only 

5E. g., Baldwin v. New York, 399 U. S. 66, 74-76 (1970) (Black, 
J., joined by Doug la s , J., concurring in judgment); Frank v. United 
States, 395 U. S. 147, 159-160 (1969) (Black, J., joined by Doug la s , 
J., dissenting). See also Johnson v. Nebraska, 419 U. S. 949 (1974) 
(Dou gl as , J., dissenting from denial of certiorari).

6 As noted in my dissenting opinion in Chefj n . Schnackenberg, 
384 U. S. 373, 386-391 (1966), the “petty offense” doctrine began as 
an effort to identify offenses that were by their nature “petty,” and 
the punishment prescribed or imposed was one factor to be con-
sidered in characterizing the offense. Under the Court’s current 
formulation, the penalty is of controlling significance. See Codi-
spoti n . Pennsylvania, 418 U. S. 506, 512 (1974).
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“small” fines and imprisonment, the response of Justices 
McReynolds and Butler in District of Columbia v. 
Clawans, 300 U. S. 617, 633-634 (1937) (separate opin-
ion), is apt:

“In a suit at common law to recover above $20.00, 
a jury trial is assured. And to us, it seems improb-
able that while providing for this protection in such 
a trifling matter the framers of the Constitution in-
tended that it might be denied where imprisonment 
for a considerable time or liability for fifteen times 
$20.00 confronts the accused.”

I would follow the clear command of Art. Ill and the 
Sixth Amendment and reverse the judgment as to Local 
70.

Mr . Just ice  Stewart , with whom Mr . Justice  Mar -
shall  and Mr . Justi ce  Powell  join, dissenting.

In 1948 Congress repealed § 11 of the Norris-LaGuar-
dia Act, 47 Stat. 72, 29 U. S. C. § 111 (1946 ed.), 
which provided a right to a jury trial in cases of 
contempt arising under that Act, and added § 3692 
to Title 18 of the United States Code, broadly guaran-
teeing a jury trial “[i]n all cases of contempt arising 
under the laws of the United States governing the issu-
ance of injunctions or restraining orders in any case 
involving or growing out of a labor dispute.” I cannot 
agree with the Court’s conclusion that this congressional 
action was without any significance and that § 3692 
does not apply to any contempt proceedings involving 
injunctions that may be issued pursuant to the National 
Labor Relations Act, 49 Stat. 449, as amended, 29 U. S. C. 
§ 151 et seq. Accordingly, I would reverse the judgment 
before us.

The contempt proceedings in the present case arose out 
of a dispute between Local 21 of the International Typo-
graphical Union and the San Rafael Independent Jour-
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nal. Local 21 represents the Independent Journal’s 
composing room employees. Following expiration of the 
old collective-bargaining agreement between Local 21 
and the Independent Journal, negotiations for a new 
agreement reached an impasse. As a result, Local 21 
instituted strike action against the Independent Journal. 
See San Francisco Typographical Union No. 21, 188 
N. L. R. B. 673, enforced, 465 F. 2d 53 (CA9). The 
primary strike escalated into illegal secondary boycott 
activity, in which four other unions, including the peti-
tioner Local 70, participated. The National Labor Re-
lations Board, through its Regional Director, obtained 
an injunction pursuant to § 10 (Z) of the National Labor 
Relations Act, as added, 61 Stat. 149, and as amended, 29 
U. S. C. § 160 (I), to bring a halt to that secondary 
activity. When the proscribed secondary conduct con-
tinued, apparently in willful disobedience of the § 10 (Z) 
injunction, criminal contempt proceedings were insti-
tuted. See ante, at 456—457.

Section 3692 unambiguously guaranteees a right to a 
jury trial in such criminal contempt proceedings. The 
section provides in pertinent part:

“In all cases of contempt arising under the laws 
of the United States governing the issuance of in-
junctions or restraining orders in any case involving 
or growing out of a labor dispute, the accused shall 
enjoy the right to a speedy and public trial by an 
impartial jury of the State and district wherein the 
contempt shall have been committed.”

Section 3692 thus expressly applies to more than just 
those cases of contempt arising under the Norris-La-
Guardia Act. By its own terms the section encompasses 
all cases of contempt arising under any of the several 
laws of the United States governing the issuance of in-
junctions in cases of a “labor dispute.” Section 10 (Z) of 
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the National Labor Relations Act, which authorized the 
injunction issued by the District Court, is, in the context 
of this case, most assuredly one of those laws.

Section 10 (Z) requires the Board’s regional official to 
petition the appropriate district court for injunctive 
relief pending final Board adjudication when he has 
“reasonable cause” to believe that a labor organization 
or its agents have engaged in certain specified unfair 
labor practices.1 Although not all unfair labor prac-
tices potentially subject to § 10 (¿) injunctions need 
arise out of a “labor dispute,” both the primary 
strike and the secondary activity in this case concerned 
the “terms or conditions of employment” of Local 21 
members. Thus, the injunction and subsequent con-
tempt proceedings clearly involved a “labor dispute” 
as that term is defined in the Norris-LaGuardia Act and 
the National Labor Relations Act.2 Accordingly, § 10 (Z) 
is here a law governing the issuance of an injunction in 

1 Section 10 (Z), as enacted in 1947, 61 Stat. 149, provided that 
whenever the Board’s regional official has “reasonable cause” to 
believe the truth of a charge of illegal secondary boycotting or 
minority picketing, the official “shall,” on behalf of the Board, peti-
tion a district court for appropriate injunctive relief pending final 
Board adjudication. Once reasonable cause is found, a Board peti-
tion for temporary relief under § 10 (Z) is mandatory. See S. Rep. 
No. 105, 80th Cong., 1st Sess., 8, 27. Congress in 1959 added 
charges of illegal hot cargo agreements and recognitional picketing 
to the mandatory injunction provision of § 10 (Z). 73 Stat. 544.

2 “Labor dispute” as defined for the purpose of § 11 of the Norris- 
LaGuardia Act, upon which § 3692 was based, included “any contro-
versy concerning terms or conditions of employment, or concerning 
the association or representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange terms or conditions 
of employment, regardless of whether or not the disputants stand 
in the proximate relation of employer and employee.” 47 Stat. 
73. Section 2 (9) of the National Labor Relations Act, 29 U. S. C. 
§ 152 (9), defines “labor dispute” in virtually identical language.
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a case growing out of a labor dispute, and the criminal 
contempt proceedings against the petitioners clearly 
come within the explicit reach of § 3692.3

There is nothing in the rather meager legislative his-
tory of § 3692 to indicate that, despite the comprehensive 
language of the section, Congress intended that it was 
to apply only to injunctions covered by the Norris- 
LaGuardia Act. The revisers did not say that § 3692 
was intended to be merely a recodification of § 11 of 
the Norris-LaGuardia Act.4 Rather, the revisers said 
that the section was “based on” § 11 and then noted 
without additional comment the change in language 
from reference to specific sections of Norris-LaGuardia 
to the more inclusive “laws of the United States . . . .” 
H. R. Rep. No. 304, 80th Cong., 1st Sess., A176. In 
contrast, although the recodification of 18 U. S. C. § 402, 
dealing with contempts constituting crimes, was also 
“based on” prior law, the revisers specifically noted that 
“[i]n transferring these sections to this title and in con-
solidating them numerous changes of phraseology were 

3 While the respondent concedes that unfair labor practices often 
arise out of a “labor dispute,” he argues that the National Labor 
Relations Act is not essentially a law “governing the issuance of 
injunctions or restraining orders” in cases “involving or growing out 
of a labor dispute.” Although it may be true that not all provisions 
of the Act authorizing restraining orders are properly classified as 
such laws, it is clear that Congress concluded that at least some 
provisions were. Otherwise, there would have been no reason for 
Congress to have specifically exempted the jurisdiction of courts 
“sitting in equity” under § 10 of the Act from the limitations of 
Norris-LaGuardia, which apply only in cases involving requests for 
injunctive relief growing out of a labor dispute. See In re Union 
Nacional de Trabajadores, 502 F. 2d 113, 118 (CAI).

4 Any such intention would be inconsistent with the decision to 
repeal § 11 and to replace it with a broadly worded provision in 
the title of the United States Code dealing generally with “Crimes 
and Criminal Procedure.”
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necessary which do not, however, change their meaning 
or substance.” H. R. Rep. No. 304, supra, at A30; 18 
U. S. C., p. 4192. The brief legislative history of § 3692 
is, accordingly, completely consistent with the plain 
meaning of the words of that section.

Nothing in § 10 (Z), or in any other provision of the 
National Labor Relations Act, requires that § 3692 be 
given any different meaning in cases involving injunc-
tions issued pursuant to the Act. To be sure, § 10 (I) 
provides that, upon the filing of a Board petition for a 
temporary injunction, “the district court shall have juris-
diction to grant such injunctive relief or temporary re-
straining order as it deems just and proper, notwithstand-
ing any other provision of law . . . .” But requiring a 
jury trial prior to finding a union or union member in 
criminal contempt for violation of a § 10 (Z) injunction 
is entirely compatible with that provision. Although 
such a reading of § 3692 provides procedural protection 
to the alleged contemnor, it in no way limits the juris-
diction of the district court to grant an injunction at the 
request of the Board.

Similarly, § 10 (h) does not indicate a congressional 
intent to eliminate the jury trial requirement for criminal 
contempts arising from disobedience of injunctions issued 
pursuant to the National Labor Relations Act.5 That 

5 It may be questioned whether § 10 (h) has any relevance at all 
to the issue before us. As enacted in 1935, § 10 (h) was concerned 
solely with the jurisdiction of the courts of appeals (and district 
courts “if all the . . . courts of appeals to which application may be 
made are in vacation,” § 10 (e)) to modify and enforce Board orders 
following an administrative hearing and entry of findings by the 
Board. Section 10 (h) was retained without significant change at 
the time of the 1947 Taft-Hartley amendments to the National 
Labor Relations Act: “Sections 10 (g), (h), and (i) of the present 
act, concerning the effect upon the Board’s orders of enforcement 
and review proceedings, making inapplicable the provisions of the
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section provides in part that “[w]hen granting appro-
priate temporary relief or a restraining order, . . . the 
jurisdiction of courts sitting in equity shall not be limited 
by the Act entitled ‘An Act to amend the Judicial Code 
and to define and limit the jurisdiction of courts sitting 
in equity, and for other purposes,’ approved March 23, 
1932 (U. S. C., Supp. VII, title 29, secs. 101-115).” 
Although § 10 (h) thus cites parenthetically all the sec-
tions of the Norris-LaGuardia Act, including § Il’s jury 
trial provision, which was codified at 29 U. S. C. § 111, 
it does so solely as an additional means of identifying 
the Act. Substantively § 10 (h), like § 10 (1), provides 
only that the jurisdiction of equity courts shall not be 
limited by the Norris-LaGuardia Act. But Norris- 
LaGuardia, as its title indicates, was enacted to limit 
jurisdiction “and for other purposes.” Section 11, upon 
which § 3692 was based, was not concerned with jurisdic-
tion; it provided procedural protections to alleged con- 
temnors, one of the Act’s “other purposes.”

In contrast, when Congress provided for the issuance 
of injunctions during national emergencies as part of the 
Taft-Hartley Act, 29 U. S. C. §§ 176-180, it did not 
merely state that the jurisdiction of district courts under 
those circumstances is not limited by Norris-LaGuardia. 
Rather, it provided simply and broadly that all of the 
provisions of that Act are inapplicable. 29 U. S. C. 
§ 178 (b).6

Norris-LaGuardia Act in proceedings before the courts, were un-
changed either by the House bill or by the Senate amendment, 
and are carried into the conference agreement.” H. R. Conf. 
Rep. No. 510, 80th Cong., 1st Sess. (House Managers’ statement), 57. 
The section would thus seem at the most to be of limited relevance 
in determining congressional intent concerning the procedures to be 
used in district courts issuing and enforcing § 10 (I) injunctions prior 
to final adjudication of unfair labor practice charges by the Board.

6 The principal piece of legislative history offered as evidence of 
an affirmative congressional intent to free from the requirements of
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If, contrary to the above discussion, there is any 
ambiguity about § 3692, it should nonetheless be read as 
extending a right to a jury trial in the criminal contempt 
proceedings now before us under the firmly established 
canon of statutory construction mandating that any am-
biguity concerning criminal statutes is to be resolved in 
favor of the accused. See, e. g., United States v. Bass, 
404 U. S. 336, 347; Rewis v. United States, 401 U. S. 808, 
812; Smith v. United States, 360 U. S. 1, 9. On the 
other hand, there is no sound policy argument for limit-
ing the scope of § 3692. A guarantee of the right to a 
jury trial in cases of criminal contempt for violation of 
injunctions issued pursuant to § 10 (Z) does not restrict 
the ability of the Board’s regional official to seek, or the 
power of the District Court to grant, temporary injunc-
tive relief to bring an immediate halt to secondary boy-
cotts and recognitional picketing pending adjudication of 
unfair labor practice charges before the Board. Nor 
does it interfere with the authority of the District Court 
to insure prompt compliance with its injunction through 
the use of coercive civil contempt sanctions.7 Indeed, 

Norris-LaGuardia criminal contempt proceedings for violations of a 
§ 10 (Z) injunction is a statement by Senator Ball made during 
debate over the Senator’s proposed amendment to that section. 
See 93 Cong. Rec. 4834. Particularly in view of the complete 
absence of any support for Senator Ball’s expansive interpretation 
of §10 (Z) in the committee and conference reports, see, e. g., S. Rep. 
No. 105, 80th Cong., 1st Sess., 8, 27; H. R. Conf. Rep. No. 510, 80th 
Cong., 1st Sess. (House Managers’ statement), 57, that individual 
expression of opinion is without significant weight in the interpreta-
tion of the statute. McCaughn v. Hershey Chocolate Co., 283 U. S. 
488, 493-494; Lapina v. Williams, 232 U. S. 78,90.

7 On its face § 3692, which guarantees to “the accused” the right 
to a speedy and public trial, by an impartial jury, in language iden-
tical to the Sixth Amendment’s guarantee of a jury trial in criminal 
cases, appears to be limited to trials for criminal contempt. That 
construction is also consistent with the decision of Congress to place
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construing § 3692 as it is written, so as to include this 
kind of an injunction issued pursuant to the National 
Labor Relations Act, would not even affect the power of 
the court to impose criminal contempt sanctions. It 
would only require that prior to imposition of criminal 
punishment for violation of a court order the necessary 
facts must be found by an impartial jury, rather than 
by the judge whose order has been violated.8

the provision in Title 18, dealing with crimes and criminal pro-
cedure. Moreover, while it is clear that a trial for criminal con-
tempt is an independent proceeding and “no part of the original 
cause,” Michaelson v. United States ex rel. Chicago, St. P., M. & 0. 
R. Co., 266 U. S. 42, 64, civil contempt proceedings to insure compli-
ance with an injunction are extensions of the original equitable cause 
of action. See id., at 64-65. It is therefore arguable that § 10 (l)’s 
explicit statement that the “jurisdiction” of the district courts shall 
not be affected by “any other provision of law” renders inapplicable 
any otherwise relevant statutory requirement of a jury trial for 
civil contempts. See In re Union National de Trabajadores, 502 F. 
2d, at 119-121.

8 Although injunctive relief under §§10 (j) and (1) is sought by 
the Board acting on behalf of the public rather than to vindicate 
private economic interests, this fact has little significance in con-
sidering the policy justifications for requiring a jury trial in criminal 
contempt proceedings. Regardless of whether the Board or an 
employer has sought the injunction, in the absence of a jury trial 
the judge who granted the order will be given complete authority 
to impose criminal punishment if he finds that his injunction has 
been deliberately disobeyed. The existence of this unbridled power 
in district court judges prior to 1932 was one of the principal factors 
leading to enactment of the Norris-LaGuardia Act, and in particular 
passage of the § 11 jury trial requirement. See generally A. Cox & 
D. Bok, Cases and Materials on Labor Law 75-76 (7th ed.). Accord-
ingly, the accommodation of § 10 (I) and § 3692 “which will give the 
fullest possible effect to the central purposes of both [statutes],” 
Sinclair Refining Co. v. Atkinson, 370 U. S. 195, 216 (Bren na n , J., 
dissenting), is to recognize the Board’s power to seek temporary 
injunctive relief under § 10 (I) without regard to the limitations 
of Norris-LaGuardia, and to permit the issuing court to coerce 
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In sum, the plain language of § 3692 and the absence 
of any meaningful contradictory legislative history, to-
gether with the established method of construing crimi-
nal statutes, require that § 3692 be interpreted to include 
a right to a jury trial in criminal contempt proceedings 
for violation of § 10 (Z) injunctions. Accordingly, I 
would reverse the judgment of the Court of Appeals.

obedience through civil contempt proceedings. But when the court 
deems it necessary to impose after-the-fact punishment through 
criminal contempt proceedings, § 3692 must be read to mean what 
it says—the accused contemnor has the right to a jury trial. See 
In re Union National de Trabajadores, supra, at 121.
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WARTH ET AL. V. SELDIN et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 73-2024. Argued March 17, 1975—Decided June 25, 1975

This action for declaratory and injunctive relief and damages was 
brought by certain of the petitioners against respondent town of 
Penfield (a suburb of Rochester, N. Y.), and respondent members 
of Penfield’s Zoning, Planning, and Town Boards, claiming that 
the town’s zoning ordinance, by its terms and as enforced, effec-
tively excluded persons of low and moderate income from living 
in the town, in violation of petitioners’ constitutional rights and 
of 42 U. S. C. §§ 1981, 1982, and 1983. Petitioners consist of 
both the original plaintiffs—(1) Metro-Act of Rochester, a not- 
for-profit corporation among whose purposes is fostering action to 
alleviate the housing shortage for low- and moderate-income 
persons in the Rochester area; (2) several individual Rochester 
taxpayers; and (3) several Rochester area residents with low or 
moderate incomes who are also members of minority racial or 
ethnic groups—and Rochester Home Builders Association (Home 
Builders), embracing a number of residential construction firms 
in the Rochester area, which unsuccessfully sought to intervene 
as a party-plaintiff, and the Housing Council in the Monroe 
County Area (Housing Council), a not-for-profit corporation con-
sisting of a number of organizations interested in housing prob-
lems, which was unsuccessfully sought to be added as a party-
plaintiff. The District Court dismissed the complaint on the 
ground, inter alia, that petitioners lacked standing to prosecute 
the action, and the Court of Appeals affirmed. Held: Whether 
the rules of standing are considered as aspects of the constitu-
tional requirement that a plaintiff must make out a “case or 
controversy” within the meaning of Art. Ill, or, apart from such 
requirement, as prudential limitations on the courts’ role in re-
solving disputes involving “generalized grievances” or third parties’ 
legal rights or interests, none of the petitioners has met the 
threshold requirement of such rules that to have standing a com-
plainant must clearly allege facts demonstrating that he is a 
proper party to invoke judicial resolution of the dispute and the 
exercise of the court’s remedial powers. Pp. 498-518.
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(a) As to petitioner Rochester residents who assert standing 
as persons of low or moderate income and, coincidentally, as 
members of minority racial or ethnic groups, the facts alleged fail 
to support an actionable causal relationship between Penfield’s 
zoning practices and these petitioners’ alleged injury. A plaintiff 
who seeks to challenge exclusionary zoning practices must allege 
specific, concrete facts demonstrating that such practices harm 
him, and that he personally would benefit in a tangible way from 
the court’s intervention. Here, these petitioners rely on little more 
than the remote possibility, unsubstantiated by allegations of 
fact, that their situation might have been better had respondents 
acted otherwise, and might improve were the court to afford 
relief. Pp. 502-508.

(b) With respect to petitioners who assert standing on the 
basis of their status as Rochester taxpayers, claiming that they 
are suffering economic injury through increased taxes resulting 
from Penfield’s zoning practices having forced Rochester to pro-
vide more tax-abated low- or moderate-cost housing than it other-
wise would have done, the line of causation between Penfield’s 
actions and such injury is not apparent. But even assuming that 
these petitioners could establish that the zoning practices harm 
them, the basis of their claim is that the practices violate the 
constitutional and statutory rights of third parties—persons of low 
and moderate income who allegedly are excluded from Penfield. 
Hence, their claim falls squarely within the prudential standing 
rule that normally bars litigants from asserting the rights or legal 
interests of others in order to obtain relief from injury to them-
selves. Pp. 508-510.

(c) Petitioner Metro-Act’s claims to standing as a Rochester 
taxpayer and on behalf of its members who are Rochester tax-
payers or persons of low or moderate income, are precluded for 
the reasons applying to the denial of standing to the individual 
petitioner Rochester taxpayers and persons of low and moderate 
income. In addition, with respect to Metro-Act’s claim to stand-
ing because 9% of its membership is composed of Penfield resi-
dents, prudential considerations strongly counsel against according 
such residents or Metro-Act standing, where the complaint is that 
they have been harmed indirectly by the exclusion of others, thus 
attempting, in the absence of a showing of any exception allowing 
such a claim, to raise the putative rights of third parties. Traffi- 
cante v. Metropolitan Life Ins., 409 U. S. 205, distinguished. 
Pp. 512-514.



492 OCTOBER TERM, 1974

Syllabus 422 U. S.

(d) Petitioner Home Builders, which alleges no monetary injury 
to itself, has no standing to claim damages on behalf of its mem-
bers, since whatever injury may have been suffered is peculiar to 
the individual member concerned, thus requiring individualized 
proof of both the fact and extent of injury and individual awards. 
Nor does Home Builders have standing to claim prospective relief, 
absent any allegation of facts sufficient to show the existence of 
any injury to members of sufficient immediacy and ripeness to 
warrant judicial intervention. Pp. 514—516.

(e) Petitioner Housing Council has no standing, where the 
complaint and record do not indicate that any of its members, 
with one exception, has made any effort involving Penfield, has 
taken any steps toward building there, or had any dealings with 
respondents. With respect to the one exception, this petitioner 
averred no basis for inferring that an earlier controversy between 
it and respondents remained a live, concrete dispute. Pp. 516-517.

495 F. 2d 1187, affirmed.

Pow ell , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Ste wa rt , Bla ck mu n , and Reh nq ui st , JJ., joined. 
Dou gl as , J., filed a dissenting opinion, post, p. 518. Bre nn an , J., 
filed a dissenting opinion, in which Whi te  and Mar sha ll , JJ., 
joined, post, p. 519.

Emmelyn Logan-Baldwin argued the cause for peti-
tioners. With her on the briefs were Sanford Liebschutz 
and Michael Nelson.

James M. Hartman argued the cause for respondents. 
With him on the brief were Douglas S. Gates, J. William 
Emstrom, and Duther C. Nadler*

*Briefs of amici curiae urging reversal were filed by Jack Green-
berg, James M. Nabrit III, Charles Stephen Ralston, and Norman 
J. Chachkin for the N. A. A. C. P. Legal Defense and Educational 
Fund, Inc.; by Martin E. Sloane and Arthur D. Wolf for the Na-
tional Committee Against Discrimination in Housing; and by J. 
Harold Flannery, Paul R. Dimond, and William E. Caldwell for the 
Lawyers’ Committee for Civil Rights Under Law.

David H. Moskowitz filed a brief for Regional Housing Legal 
Services, Inc., as amicus curiae.
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Mr . Justi ce  Powell  delivered the opinion of the 
Court.

Petitioners, various organizations and individuals 
resident in the Rochester, N. Y., metropolitan area, 
brought this action in the District Court for the Western 
District of New York against the town of Penfield, 
an incorporated municipality adjacent to Rochester, 
and against members of Penfield’s Zoning, Planning, 
and Town Boards. Petitioners claimed that the town’s 
zoning ordinance, by its terms and as enforced by the 
defendant board members, respondents here, effectively 
excluded persons of low and moderate income from living 
in the town, in contravention of petitioners’ First, Ninth, 
and Fourteenth Amendment rights and in violation of 
42 U. S. C. §§ 1981, 1982, and 1983. The District Court 
dismissed the complaint and denied a motion to add 
petitioner Housing Council in the Monroe County Area, 
Inc., as party-plaintiff and also a motion by petitioner 
Rochester Home Builders Association, Inc., for leave to 
intervene as party-plaintiff. The Court of Appeals for 
the Second Circuit affirmed, holding that none of the 
plaintiffs, and neither Housing Council nor Home Build-
ers Association, had standing to prosecute the action. 
495 F. 2d 1187 (1974). We granted the petition for cer-
tiorari. 419 U. S. 823 (1974). For reasons that differ 
in certain respects from those upon which the Court of 
Appeals relied, we affirm.

I
Petitioners Metro-Act of Rochester, Inc., and eight 

individual plaintiffs, on behalf of themselves and all per-
sons similarly situated,1 filed this action on January 24, 

1 Plaintiffs claimed to represent, pursuant to Fed. Rule Civ. Proc. 
23 (b)(2), classes constituting “all taxpayers of the City of Roch-
ester, all low and moderate income persons residing in the City of 
Rochester, all black and/or Puerto Rican/Spanish citizens residing
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1972, averring jurisdiction in the District Court under 
28 U. S. C. §§ 1331 and 1343. The complaint identified 
Metro-Act as a not-for-profit New York corporation, the 
purposes of which are “to alert ordinary citizens to prob-
lems of social concern; ... to inquire into the reasons 
for the critical housing shortage for low and moderate 
income persons in the Rochester area and to urge action 
on the part of citizens to alleviate the general housing 
shortage for low and moderate income persons.” 2 Plain-
tiffs Vinkey, Reichert, Warth, and Harris were described 
as residents of the city of Rochester, all of whom owned 
real property in and paid property taxes to that city.3 
Plaintiff Ortiz, “a citizen of Spanish/Puerto Rican ex-
traction,” App. 7, also owned real property in and paid 
taxes to Rochester. Ortiz, however, resided in Wayland, 
N. Y., some 42 miles from Penfield where he was em-
ployed.4 The complaint described plaintiffs Broadnax, 
Reyes, and Sinkler as residents of Rochester and “per-
sons fitting within the classification of low and mod-
erate income as hereinafter defined. ...”5 Ibid. Al-

in the City of Rochester and all persons employed but excluded from 
living in the Town of Penfield who are affected or may in the fu-
ture be affected by the defendants’ policies and practices. . , .” 
App. 9.

2 Id., at 8-9.
3 Plaintiff Harris was further described in the complaint as “a 

negro person who is denied certain rights by virtue of her race. . . 
App. 5. We find no indication in the record that Harris had either 
the desire or intent to live in Penfield were suitable housing to be-
come available. Indeed, petitioners now appear to claim standing 
for Harris only on the ground that she is a taxpayer of Rochester. 
See Brief for Petitioners 9, 12.

4 According to Ortiz’ affidavit, submitted in answer to respond-
ents’ motion to dismiss, he was employed in Penfield from 1966 to 
May 1972. App. 366-367.

5 In fact, however, the complaint nowhere defines the term “low 
and moderate income” beyond the parenthetical phrase “without 
the capital requirements to purchase real estate.” E. g., id., at 18.
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though the complaint does not expressly so state, the 
record shows that Broadnax, Reyes, and Sinkler are mem-
bers of ethnic or racial minority groups: Reyes is of 
Puerto Rican ancestry; Broadnax and Sinkler are 
Negroes.

Petitioners’ complaint alleged that Penfield’s zoning 
ordinance, adopted in 1962, has the purpose and effect of 
excluding persons of low and moderate income from 
residing in the town. In particular, the ordinance al-
locates 98% of the town’s vacant land to single-family 
detached housing, and allegedly by imposing unreason-
able requirements relating to lot size, setback, floor area, 
and habitable space, the ordinance increases the cost of 
single-family detached housing beyond the means of 
persons of low and moderate income. Moreover, ac-
cording to petitioners, only 0.3% of the land available 
for residential construction is allocated to multifamily 
structures (apartments, townhouses, and the like), and 
even on this limited space, housing for low- and moderate-
income persons is not economically feasible because of 
low density and other requirements. Petitioners also 
alleged that “in furtherance of a policy of exclusionary 
zoning,” id., at 22, the defendant members of Penfield’s 
Town, Zoning, and Planning Boards had acted in an arbi-
trary and discriminatory manner: they had delayed ac-
tion on proposals for low- and moderate-cost housing for 
inordinate periods of time; denied such proposals for 
arbitrary and insubstantial reasons; refused to grant 
necessary variances and permits, or to allow tax abate-
ments; failed to provide necessary support services for 
low- and moderate-cost housing projects; and had 

In addition to the inadequacy of this definition, the record discloses 
wide variations in the income, housing needs, and money available 
for housing among the various “low and moderate income” plain-
tiffs. See Part III, infra.
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amended the ordinance to make approval of such projects 
virtually impossible.

In sum, petitioners alleged that, in violation of their 
“rights, privileges and immunities secured by the Consti-
tution and laws of the United States,” id., at 17, the town 
and its officials had made “practically and economically 
impossible the construction of sufficient numbers of low 
and moderate income . . . housing in the Town of Pen- 
field to satisfy the minimum housing requirements of 
bpth the Town of Penfield and the metropolitan Roch-
ester area . 6 Petitioners alleged, moreover, that
by precluding low- and moderate-cost housing, the 
town’s zoning practices also had the effect of excluding 
persons of minority racial and ethnic groups, since most 
such persons have only low or moderate incomes.

Petitioners further alleged certain harm to themselves. 
The Rochester property owners and taxpayers—Vinkey, 
Reichert, Warth, Harris, and Ortiz—claimed that be-
cause of Penfield’s exclusionary practices, the city 
of Rochester had been forced to impose higher tax 
rates on them and others similarly situated than 
would otherwise have been necessary. The low- and 
moderate-income, minority plaintiffs—Ortiz, Broadnax, 
Reyes, and Sinkler—claimed that Penfield’s zoning prac-
tices had prevented them from acquiring, by lease or 
purchase, residential property in the town, and thus 
had forced them and their families to reside in less 
attractive environments. To relieve these various harms, 
petitioners asked the District Court to declare the Pen- 
field ordinance unconstitutional, to enjoin the defendants 
from enforcing the ordinance, to order the defendants to 
enact and administer a new ordinance designed to allevi-
ate the effects of their past actions, and to award $750,- 
000 in actual and exemplary damages.

6 App. 25-26.
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On May 2, 1972, petitioner Rochester Home Builders 
Association, an association of firms engaged in residential 
construction in the Rochester metropolitan area, moved 
the District Court for leave to intervene as a party-
plaintiff. In essence, Home Builders’ intervenor com-
plaint repeated the allegations of exclusionary zoning 
practices made by the original plaintiffs. It claimed that 
these practices arbitrarily and capriciously had prevented 
its member firms from building low- and moderate-
cost housing in Penfield, and thereby had deprived them 
of potential profits. Home Builders prayed for equi-
table relief identical in substance to that requested by the 
original plaintiffs, and also for $750,000 in damages.7 
On June 7, 1972, Metro-Act and the other original plain-
tiffs moved to join petitioner Housing Council in the 
Monroe County Area, Inc., as a party plaintiff. Housing 
Council is a not-for-profit New York corporation, its mem-
bership comprising some 71 public and private orga-
nizations interested in housing problems. An affidavit 
accompanying the motion stated that 17 of Housing 
Council’s member groups were or hoped to be involved 
in the development of low- and moderate-cost housing, 
and that one of its members—the Penfield Better Homes 
Corp.—“is and has been actively attempting to 
develop moderate income housing” in Penfield, “but has 
been stymied by its inability to secure the necessary 
approvals . . . .”8

Upon consideration of the complaints and of extensive 
supportive materials submitted by petitioners, the Dis-
trict Court held that the original plaintiffs, Home Build-
ers, and Housing Council lacked standing to prosecute

7 Home Builders also asked the District Court to enjoin the de-
fendants from carrying out threatened retaliation against its mem-
bers if Home Builders joined this litigation.

8 Id., at 174.



498 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

the action, that the original complaint failed to state a 
claim upon which relief could be granted, that the suit 
should not proceed as a class action, and that, in the 
exercise of discretion, Home Builders should not be per-
mitted to intervene. The court accordingly denied the 
motion to add Housing Council as a party-plaintiff, de-
nied Home Builders’ motion to intervene, and dismissed 
the complaint. The Court of Appeals affirmed, reaching 
only the standing questions.

II
We address first the principles of standing relevant to 

the claims asserted by the several categories of petitioners 
in this case. In essence the question of standing is 
whether the litigant is entitled to have the court decide 
the merits of the dispute or of particular issues. This 
inquiry involves both constitutional limitations on fed-
eral-court jurisdiction and prudential limitations on its 
exercise. E. g., Barrows n . Jackson, 346 U. S. 249, 255-256 
(1953). In both dimensions it is founded in concern 
about the proper—and properly limited—role of the 
courts in a democratic society. See Schlesinger v. R e- 
servists to Stop the War, 418 U. S. 208, 221-227 
(1974); United States v. Richardson, 418 U. S. 166, 188- 
197 (1974) (Powell , J., concurring).

In its constitutional dimension, standing imports justi-
ciability: whether the plaintiff has made out a “case or 
controversy” between himself and the defendant within 
the meaning of Art. III. This is the threshold ques-
tion in every federal case, determining the power of the 
court to entertain the suit. As an aspect of justiciability, 
the standing question is whether the plaintiff has “alleged 
such a personal stake in the outcome of the controversy” 
as to warrant his invocation of federal-court jurisdiction 
and to justify exercise of the court’s remedial powers on 
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his behalf. Baker n . Carr, 369 U. S. 186, 204 (1962).9 
The Art. Ill judicial power exists only to redress or 
otherwise to protect against injury to the complaining 
party, even though the court’s judgment may benefit 
others collaterally. A federal court’s jurisdiction there-
fore can be invoked only when the plaintiff himself has 
suffered “some threatened or actual injury resulting from 
the putatively illegal action . . . .” Linda R. S. v. Rich-
ard D., 410 U. S. 614, 617 (1973). See Data Processing 
Service v. Camp, 397 U. S. 150, 151-154 (1970).10

Apart from this minimum constitutional mandate, this 
Court has recognized other limits on the class of persons 
who may invoke the courts’ decisional and remedial 
powers. First, the Court has held that when the asserted 
harm is a “generalized grievance” shared in substantially 
equal measure by all or a large class of citizens, that 
harm alone normally does not warrant exercise of juris-
diction. E. g., Schlesinger v. Reservists to Stop 
the War, supra; United States v. Richardson, supra; Ex 
parte Levitt, 302 U. S. 633, 634 (1937). Second, even 
when the plaintiff has alleged injury sufficient to meet 
the “case or controversy” requirement, this Court has 
held that the plaintiff generally must assert his own 
legal rights and interests, and cannot rest his claim to 
relief on the legal rights or interests of third parties. 
E. g., Tileston v. Ullman, 318 U. S. 44 (1943). See 
United States v. Raines, 362 U. S. 17 (1960); Barrows v.

9 See P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler, Hart & 
Wechsler’s The Federal Courts and the Federal System 156 (2d ed. 
1973).

10 The standing question thus bears close affinity to questions of 
ripeness—whether the harm asserted has matured sufficiently to 
warrant judicial intervention—and of mootness—whether the occa-
sion for judicial intervention persists. E. g., Lake Carriers’ Assn. v. 
MacMvllan, 406 U. S. 498 (1972); Hall v. Beals, 396 U. S. 45 
(1969). See Anti-Fascist Committee v. McGrath, 341 U. S. 123, 
154-156 (1951) (Frankfurter, J., concurring).
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Jackson, supra. Without such limitations—closely re-
lated to Art. Ill concerns but essentially matters of 
judicial self-governance—the courts would be called upon 
to decide abstract questions of wide public significance 
even though other governmental institutions may be 
more competent to address the questions and even though 
judicial intervention may be unnecessary to protect in-
dividual rights. See, e. g., Schlesinger n . Reservists 
to Stop the War, 418 U. S., at 222.11

Although standing in no way depends on the merits of 
the plaintiff’s contention that particular conduct is illegal, 
e. g., Flast v. Cohen, 392 U. S. 83, 99 (1968), it often 
turns on the nature and source of the claim asserted. 
The actual or threatened injury required by Art. Ill 
may exist solely by virtue of “statutes creating legal 
rights, the invasion of which creates standing . . . .” See 
Linda R. S. v. Richard D., supra, at 617 n. 3; Sierra 
Club v. Morton, 405 U. S. 727, 732 (1972). Moreover, 
the source of the plaintiff’s claim to relief assumes criti-
cal importance with respect to the prudential rules of 
standing that, apart from Art. Ill’s minimum require-
ments, serve to limit the role of the courts in resolving 
public disputes. Essentially, the standing question in 
such cases is whether the constitutional or statutory pro-
vision on which the claim rests properly can be under-
stood as granting persons in the plaintiff’s position a 
right to judicial relief.12 In some circumstances, counter-

11 Cf. Scott, Standing in the Supreme Court—A Functional Analysis, 
86 Harv. L. Rev. 645 (1973).

12 A similar standing issue arises when the litigant asserts the rights 
of third parties defensively, as a bar to judgment against him. E. g., 
Barrows v. Jackson, 346 U. S. 249 (1953); McGowan v. Maryland, 
366 U. S. 420, 429-430 (1961). In such circumstances, there is no 
Art. Ill standing problem; but the prudential question is governed 
by considerations closely related to the question whether a person in 
the litigant’s position would have a right of action on the claim. See 
Part IV, infra.
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vailing considerations may outweigh the concerns under-
lying the usual reluctance to exert judicial power when 
the plaintiff’s claim to relief rests on the legal rights of 
third parties. See United States v. Raines, 362 U. S., 
at 22-23. In such instances, the Court has found, in 
effect, that the constitutional or statutory provision in 
question implies a right of action in the plaintiff. See 
Pierce n . Society of Sisters, 268 U. S. 510 (1925); Sulli-
van v. Little Hunting Park, Inc., 396 U. S. 229, 237 
(1969). See generally Part IV, infra. Moreover, Con-
gress may grant an express right of action to persons who 
otherwise would be barred by prudential standing rules. 
Of course, Art. Ill’s requirement remains: the plaintiff 
still must allege a distinct and palpable injury to himself, 
even if it is an injury shared by a large class of other pos-
sible litigants. E. g., United States n . SCRAP, 412 U. S. 
669 (1973). But so long as this requirement is satisfied, 
persons to whom Congress has granted a right of action, 
either expressly or by clear implication, may have stand-
ing to seek relief on the basis of the legal rights and 
interests of others, and, indeed, may invoke the general 
public interest in support of their claim. E. g., Sierra 
Club v. Morton, supra, at 737; FCC n . Sanders Radio 
Station, 309 U. S. 470, 477 (1940).

One further preliminary matter requires discussion. 
For purposes of ruling on a motion to dismiss for want 
of standing, both the trial and reviewing courts must 
accept as true all material allegations of the complaint, 
and must construe the complaint in favor of the 
complaining party. E. g., Jenkins v. McKeithen, 395 
U. S. 411, 421-422 (1969). At the same time, it is within 
the trial court’s power to allow or to require the plaintiff 
to supply, by amendment to the complaint or by affi-
davits, further particularized allegations of fact deemed 
supportive of plaintiff’s standing. If, after this oppor-
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tunity, the plaintiff’s standing does not adequately ap-
pear from all materials of record, the complaint must be 
dismissed.

Ill
With these general considerations in mind, we turn 

first to the claims of petitioners Ortiz, Reyes, Sinkler, 
and Broadnax, each of whom asserts standing as a per-
son of low or moderate income and, coincidentally, as 
a member of a minority racial or ethnic group. We must 
assume, taking the allegations of the complaint as true, 
that Penfield’s zoning ordinance and the pattern of en-
forcement by respondent officials have had the purpose 
and effect of excluding persons of low and moderate 
income, many of whom are members of racial or ethnic 
minority groups. We also assume, for purposes here, 
that such intentional exclusionary practices, if proved in 
a proper case, would be adjudged violative of the consti-
tutional and statutory rights of the persons excluded.

But the fact that these petitioners share attributes 
common to persons who may have been excluded 
from residence in the town is an insufficient predicate 
for the conclusion that petitioners themselves have been 
excluded, or that the respondents’ assertedly illegal 
actions have violated their rights. Petitioners must 
allege and show that they personally have been injured, 
not that injury has been suffered by other, unidentified 
members of the class to which they belong and which 
they purport to represent. Unless these petitioners can 
thus demonstrate the requisite case or controversy be-
tween themselves personally and respondents, “none may 
seek relief on behalf of himself or any other member of 
the class.” O’Shea v. Littleton, 414 U. S. 488, 494 
(1974). See, e. g., Bailey v. Patterson, 369 U. S. 31, 32- 
33 (1962).
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In their complaint, petitioners Ortiz, Reyes, Sinkler, 
and Broadnax alleged in conclusory terms that they are 
among the persons excluded by respondents’ actions.13 
None of them has ever resided in Penfield; each claims 
at least implicitly that he desires, or has desired, to do 
so. Each asserts, moreover, that he made some effort, 
at some time, to locate housing in Penfield that was at 
once within his means and adequate for his family’s 
needs. Each claims that his efforts proved fruitless.14 

13 Petitioner Ortiz also alleged that as a result of such exclusion 
he had to incur substantial commuting expenses between his resi-
dence and his former place of employment in Penfield; and, in 
supporting affidavits, each petitioner recites at some length the dis-
advantages of his or her present housing situation and how that 
situation might be improved were residence in Penfield possible. 
For purposes of standing, however, it is the exclusion itself that is of 
critical importance, since exclusion alone would violate the asserted 
rights quite apart from any objective or subjective disadvantage that 
may flow from it.

14 In his affidavit submitted in opposition to respondents’ motion 
to dismiss, petitioner Ortiz stated :
“Since my job at that time and continuing until May of 1972 was 
in the Town of Penfield, I initiated inquiries about renting and/or 
buying a home in the Town of Penfield. However, because of my 
income being low or moderate, I found that there were no apart-
ment units large enough to house my family of wife and seven chil-
dren, nor were there apartment units that were available reasonably 
priced so that I could even afford to rent the largest apartment unit. 
I have been reading ads in the Rochester metropolitan newspapers 
since coming to Rochester in 1966 and during that time and to the 
present time, I have not located either rental housing or housing 
to buy in Penfield.” App. 37.

Petitioner Reyes averred that, for some time before locating and 
purchasing their present residence in Rochester, she and her husband 
had searched for a suitable residence in suburban communities: 
“[O]ur investigation for housing included the Rochester bedroom 
communities of Webster, Irondequoit, Penfield and Perinton. Our 
search over a period of two years led us to no possible purchase 
in any of these towns.” Id., at 428. Petitioner Sinkler stated 
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We may assume, as petitioners allege, that respond-
ents’ actions have contributed, perhaps substantially, 
to the cost of housing in Penfield. But there remains 
the question whether petitioners’ inability to locate suit-
able housing in Penfield reasonably can be said to have 
resulted, in any concretely demonstrable way, from re-
spondents’ alleged constitutional and statutory infrac-
tions. Petitioners must allege facts from which it rea-
sonably could be inferred that, absent the respondents’ 
restrictive zoning practices, there is a substantial prob-
ability that they would have been able to purchase or 
lease in Penfield and that, if the court affords the relief 
requested, the asserted inability of petitioners will be 
removed. Linda R. S. v. Richard D., 410 U. S. 614 
(1973).

We find the record devoid of the necessary allegations. 
As the Court of Appeals noted, none of these petitioners 
has a present interest in any Penfield property; none is 
himself subject to the ordinance’s strictures; and none 
has ever been denied a variance or permit by respondent 
officials. 495 F. 2d, at 1191. Instead, petitioners claim 
that respondents’ enforcement of the ordinance against 
third parties—developers, builders, and the like—has had 
the consequence of precluding the construction of hous-
ing suitable to their needs at prices they might be able 
to afford. The fact that the harm to petitioners may 
have resulted indirectly does not in itself preclude stand-

that she had “searched for alternate housing in the Rochester metro-
politan area,” including the town of Penfield, and had found that 
“a black person has no choice of housing . . . .” In particular, “there 
are no apartments available in the Town of Penfield which a person 
of my income level can afford.” Id., at 452-453. Petitioner 
Broadnax said only that she had “bought newspapers and read ads 
and walked to look for apartments until I found the place where 
I now reside. I found that there was virtually no choice of housing 
in the Rochester area.” Id., at 407.
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ing. When a governmental prohibition or restriction 
imposed on one party causes specific harm to a third 
party, harm that a constitutional provision or statute 
was intended to prevent, the indirectness of the injury 
does not necessarily deprive the person harmed of stand-
ing to vindicate his rights. E. g., Roe n . Wade, 410 U. S. 
113, 124 (1973). But it may make it substantially more 
difficult to meet the minimum requirement of Art. Ill: 
to establish that, in fact, the asserted injury was the con-
sequence of the defendants’ actions, or that prospective 
relief will remove the harm.

Here, by their own admission, realization of peti-
tioners’ desire to live in Penfield always has depended 
on the efforts and willingness of third parties to build 
low- and moderate-cost housing. The record specifi-
cally refers to only two such efforts: that of Penfield 
Better Homes Corp., in late 1969, to obtain the 
rezoning of certain land in Penfield to allow the con-
struction of subsidized cooperative townhouses that could 
be purchased by persons of moderate income; and a 
similar effort by O’Brien Homes, Inc., in late 1971.15 But 

15 Penfield Better Homes contemplated a series of one- to three- 
bedroom units and hoped to sell them—at that time—to persons 
who earned from $5,000 to $8,000 per year. The Penfield Planning 
Board denied the necessary variance on September 9, 1969, because 
of incompatibility with the surrounding neighborhood, projected 
traffic congestion, and problems of severe soil erosion during con-
struction. Id., at 629-633, 849-859, 883-884. O’Brien Homes, 
Inc., projected 51 buildings, each containing four family units, 
designed for single people and small families, and capable of being 
purchased by persons “of low income and accumulated funds” and 
“of moderate income with limited funds for down payment . . . 
Id., at 634. The variance for this project was denied by the 
Planning Board on October 12, 1971; a revision of the proposal was 
reconsidered by the Planning Board in April 1972, and, from all 
indications of record, apparently remains under consideration. The 
record also indicates the existence of several proposals for “planned 
unit developments”; but we are not told whether these projects 
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the record is devoid of any indication that these projects, 
or other like projects) would have satisfied petitioners’ 
needs at prices they could afford, or that, were the court 
to remove the obstructions attributable to respondents, 
such relief would benefit petitioners. Indeed, peti-
tioners’ descriptions of their individual financial situa-
tions and housing needs suggest precisely the contrary— 
that their inability to reside in Penfield is the conse-
quence of the economics of the area housing market, 
rather than of respondents’ assertedly illegal acts.16 In 

would allow sale at prices that persons of low or moderate income 
are likely to be able to afford. There is, more importantly, not the 
slightest suggestion that they would be adequate, and of sufficiently 
low cost, to meet these petitioners’ needs.

16 Ortiz states in his affidavit that he is now purchasing and 
resides in a six-bedroom dwelling in Wayland, N. Y.; and that 
he owns and receives rental income from a house in Rochester. He 
is concerned with finding a house or apartment large enough for 
himself, his wife, and seven children, but states that he can afford 
to spend a maximum of $120 per month for housing. Id., at 370. 
Broadnax seeks a four-bedroom house or apartment for herself 
and six children, and can spend a maximum of about $120 per 
month for housing. Id., at 417-418. Sinkler also states that she 
can spend $120 per month for housing for herself and two children. 
Id., at 452-453. Thus, at least in the cases of Ortiz and Broadnax, 
it is doubtful that their stated needs could have been satisfied by the 
small housing units contemplated in the only moderate-cost projects 
specifically described in the record. Moreover, there is no indication 
that any of the petitioners had the resources necessary to acquire the 
housing available in the projects. The matter is left entirely obscure. 
The income and housing budget figures supplied in petitioners’ affi-
davits are presumably for the year 1972. The vague description 
of the proposed O’Brien development strongly suggests that the 
units, even if adequate for their needs, would have been beyond the 
means at least of Sinkler and Broadnax. See n. 15, supra. The 
Penfield Better Homes projected price figures were for 1969, and 
must be assumed—even if subsidies might still be available—to 
have increased substantially by 1972, when the complaint was filed. 
Petitioner Reyes presents a special case: she states that her family
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short, the facts alleged fail to support an actionable causal 
relationship between Penfield’s zoning practices and pe-
titioners’ asserted injury.

In support of their position, petitioners refer to several 
decisions in the District Courts and Courts of Appeals, 
acknowledging standing in low-income, minority-group 
plaintiffs to challenge exclusionary zoning practices.17 In 
those cases, however, the plaintiffs challenged zoning 
restrictions as applied to particular projects that would 
supply housing within their means, and of which they 
were intended residents. The plaintiffs thus were able 
to demonstrate that unless relief from assertedly illegal 
actions was forthcoming, their immediate and personal 
interests would be harmed. Petitioners here assert no 
like circumstances. Instead, they rely on little more than 
the remote possibility, unsubstantiated by allegations of 
fact, that their situation might have been better had 
respondents acted otherwise, and might improve were 
the court to afford relief.

has an income of over $14,000 per year, that she can afford $231 
per month for housing, and that, in the past and apparently now, 
she wants to purchase a residence. As noted above, see n. 5, 
supra, the term “low and moderate income” is nowhere defined in 
the complaint; but Penfield Better Homes defined the term as be-
tween $5,000 and $8,000 per year. See n. 15, supra. Since that 
project was to be subsidized, presumably petitioner Reyes would 
have been ineligible. There is no indication that in nonsubsidized 
projects, removal of the challenged zoning restrictions—in 1972— 
would have reduced the price on new single-family residences to a 
level that petitioner Reyes thought she could afford.

17 See, e. g., Park View Heights Corp. y. City of Black Jack, 
467 F. 2d 1208 (CA8 1972); Crow n . Brown, 457 F. 2d 788 (CA5 
1972), aff’g 332 F. Supp. 382 (ND Ga. 1971); Kennedy Park 
Homes Assn. v. City of Lackawanna, 436 F. 2d 108 (CA2 1970), 
cert, denied, 401 U. S. 1010 (1971); Dailey v. City of Lawton, 425 
F. 2d 1037 (CAIO 1970). Cf. United Farmworkers of Florida 
Housing Project, Inc. v. City of Delray Beach, 493 F. 2d 799 (CA5 
1974).



508 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

We hold only that a plaintiff who seeks to challenge 
exclusionary zoning practices must allege specific, concrete 
facts demonstrating that the challenged practices harm 
him, and that he personally would benefit in a tangible 
way from the court’s intervention.18 Absent the neces-
sary allegations of demonstrable, particularized injury, 
there can be no confidence of “a real need to exercise 
the power of judicial review” or that relief can be framed 
“no broader than required by the precise facts to which 
the court’s ruling would be applied.” Schlesinger n . 
Reservists to Stop the War, 418 U. S., at 221-222.

IV
The petitioners who assert standing on the basis of 

their status as taxpayers of the city of Rochester present 
a different set of problems. These “taxpayer-peti-
tioners” claim that they are suffering economic injury 
consequent to Penfield’s allegedly discriminatory and 
exclusionary zoning practices. Their argument, in brief, 
is that Penfield’s persistent refusal to allow or to facili-
tate construction of low- and moderate-cost housing forces 
the city of Rochester to provide more such housing 
than it otherwise would do; that to provide such hous-
ing, Rochester must allow certain tax abatements; and 

18 This is not to say that the plaintiff who challenges a zoning 
ordinance or zoning practices must have a present contractual 
interest in a particular project. A particularized personal interest 
may be shown in various ways, which we need not undertake to 
identify in the abstract. But usually the initial focus should be 
on a particular project. See, e. g., cases cited in n. 17, supra. We 
also note that zoning laws and their provisions, long considered 
essential to effective urban planning, are peculiarly within the 
province of state and local legislative authorities. They are, of 
course, subject to judicial review in a proper case. But citizens 
dissatisfied with provisions of such laws need not overlook the avail-
ability of the normal democratic process.
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that as the amount of tax-abated property increases, 
Rochester taxpayers are forced to assume an increased 
tax burden in order to finance essential public services.

“Of course, pleadings must be something more than an 
ingenious academic exercise in the conceivable.” United 
States v. SCRAP, 412 U. S., at 688. We think 
the complaint of the taxpayer-petitioners is little more 
than such an exercise. Apart from the conjectural nature 
of the asserted injury, the line of causation between Pen-
field’s actions and such injury is not apparent from the 
complaint. Whatever may occur in Penfield, the injury 
complained of—increases in taxation—results only from 
decisions made by the appropriate Rochester authorities, 
who are not parties to this case.

But even if we assume that the taxpayer-petitioners 
could establish that Penfield’s zoning practices harm 
them,19 their complaint nonetheless was properly dis-
missed. Petitioners do not, even if they could, assert 
any personal right under the Constitution or any statute 
to be free of action by a neighboring municipality that 
may have some incidental adverse effect on Rochester. 
On the contrary, the only basis of the taxpayer-petition-
ers’ claim is that Penfield’s zoning ordinance and prac-
tices violate the constitutional and statutory rights of 
third parties, namely, persons of low and moderate 
income who are said to be excluded from Penfield. In 
short the claim of these petitioners falls squarely within 
the prudential standing rule that normally bars litigants 
from asserting the rights or legal interests of others in 
order to obtain relief from injury to themselves. As we 
have observed above, this rule of judicial self-governance 
is subject to exceptions, the most prominent of which is 
that Congress may remove it by statute. Here, how-

19 Cf. United States v. SCRAP, 412 U. S. 669, 688-690 (1973). 
But see Roe v. Wade, 410 U. S. 113, 127-129 (1973).
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ever, no statute expressly or by clear implication grants 
a right of action, and thus standing to seek relief, to per-
sons in petitioners’ position. In several cases, this Court 
has allowed standing to litigate the rights of third parties 
when enforcement of the challenged restriction against 
the litigant would result indirectly in the violation of 
third parties’ rights. See, e. g., Doe v. Bolton, 410 U. S. 
179, 188 (1973); Griswold v. Connecticut, 381 U. S. 479, 
481 (1965); Barrows v. Jackson, 346 U. S. 249 (1953). 
But the taxpayer-petitioners are not themselves subject to 
Penfield’s zoning practices. Nor do they allege that the 
challenged zoning ordinance and practices preclude or 
otherwise adversely affect a relationship existing between 
them and the persons whose rights assertedly are violated. 
E. g., Sullivan v. Little Hunting Park, Inc., 396 U. S., 
at 237; NAACP v. Alabama, 357 U. S. 449, 458-460 
(1958); Pierce v. Society of Sisters, 268 U. S., at 534- 
536. No relationship, other than an incidental 
congruity of interest, is alleged to exist between the 
Rochester taxpayers and persons who have been pre-
cluded from living in Penfield. Nor do the taxpayer-
petitioners show that their prosecution of the suit is 
necessary to insure protection of the rights asserted, as 
there is no indication that persons who in fact have been 
excluded from Penfield are disabled from asserting their 
own right in a proper case.20 In sum, we discern no jus-
tification for recognizing in the Rochester taxpayers a 
right of action on the asserted claim.

V

We turn next to the standing problems presented by 
the petitioner associations—Metro-Act of Rochester, 

20 See generally Sedler, Standing to Assert Constitutional Jus 
Tertii in the Supreme Court, 71 Yale L. J. 599 (1962). Cf. Bigelow 
v. Virginia, 421 U. S. 809, 815-817 (1975).
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Inc., one of the original plaintiffs; Housing Council in 
the Monroe County Area, Inc., which the original plain-
tiffs sought to join as a party-plaintiff; and Rochester 
Home Builders Association, Inc., which moved in the 
District Court for leave to intervene as plaintiff. There 
is no question that an association may have standing in 
its own right to seek judicial relief from injury to itself 
and to vindicate whatever rights and immunities the 
association itself may enjoy. Moreover, in attempting 
to secure relief from injury to itself the association may 
assert the rights of its members, at least so long as the 
challenged infractions adversely affeèt its members’ as- 
sociational ties. E. g., NAACP v. Alabama, supra, at 
458-460; Anti-Fascist Committee v. McGrath, 341 U. S. 
123, 183-187 (1951) (Jackson, J., concurring). With the 
limited exception of Metro-Act, however, none of the as- 
sociational petitioners here has asserted injury to itself.

Even in the absence of injury to itself, an association 
may have standing solely as the representative of its 
members. E. g., National Motor Freight Assn. n . 
United States, 372 U. S. 246 (1963). The possibility of 
such representational standing, however, does not elim-
inate or attenuate the constitutional requirement of a 
case or controversy. See Sierra Club v. Morton, 405 
U. S. 727 (1972). The association must allege that its 
members, or any one of them, are suffering immediate or 
threatened injury as a result of the challenged action 
of the sort that would make out a justiciable case had 
the members themselves brought suit. Id., at 734-741. 
So long as this can be established, and so long as the 
nature of the claim and of the relief sought does not make 
the individual participation of each injured party indis-
pensable to proper resolution of the cause, the associa-
tion may be an appropriate representative of its mem-
bers, entitled to invoke the court’s jurisdiction.
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A

Petitioner Metro-Act’s claims to standing on its own be-
half as a Rochester taxpayer, and on behalf of its mem-
bers who are Rochester taxpayers or persons of low or 
moderate income, are precluded by our holdings in Parts 
III and IV, supra, as to the individual petitioners, and 
require no further discussion. Metro-Act also alleges, 
however, that 9% of its membership is composed of 
present residents of Penfield. It claims that, as a result 
of the persistent pattern of exclusionary zoning practiced 
by respondents and the consequent exclusion of persons 
of low and moderate income, those of its members who are 
Penfield residents are deprived of the benefits of living in 
a racially and ethnically integrated community. Refer-
ring to our decision in Trafficante v. Metropolitan Life 
Ins. Co., 409 U. S. 205 (1972), Metro-Act argues 
that such deprivation is a sufficiently palpable injury to 
satisfy the Art. Ill case-or-controversy requirement, and 
that it has standing as the representative of its members 
to seek redress.

We agree with the Court of Appeals that Trafficante 
is not controlling here. In that case, two residents of 
an apartment complex alleged that the owner had dis-
criminated against rental applicants on the basis of race, 
in violation of § 804 of the Civil Rights Act of 1968, 82 
Stat. 83, 42 U. S. C. § 3604. They claimed that, as a re-
sult of such discrimination, “they had been injured in that 
(1) they had lost the social benefits of living in an inte-
grated community; (2) they had missed business and pro-
fessional advantages which would have accrued if they 
had lived with members of minority groups; (3) they 
had suffered embarrassment and economic damage in 
social, business, and professional activities from being 
‘stigmatized’ as residents of a ‘white ghetto.’ ” 409 
U. S., at 208. In light of the clear congressional purpose 
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in enacting the 1968 Act, and the broad definition of 
“person aggrieved” in § 810 (a), 42 U. S. C. § 3610 (a), 
we held that petitioners, as “person [s] who claim [ed] 
to have been injured by a discriminatory housing prac-
tice,” had standing to litigate violations of the Act. We 
concluded that Congress had given residents of housing 
facilities covered by the statute an actionable right to be 
free from the adverse consequences to them of racially 
discriminatory practices directed at and immediately 
harmful to others. 409 U. S., at 212.

Metro-Act does not assert on behalf of its members 
any right of action under the 1968 Civil Rights Act, nor 
can the complaint fairly be read to make out any such 
claim.21 In this, we think, lies the critical distinction 
between Trafficante and the situation here. As we have 

21 The amicus brief of the Lawyers’ Committee for Civil Rights 
under Law argues, to the contrary, that petitioners’ allegations do 
state colorable claims under the 1968 Act, and that Metro-Act’s 
Penfield members are “person [s] aggrieved” within the meaning of 
§ 810 (a). It is significant, we think, that petitioners nowhere adopt 
this argument. As we read the complaint, petitioners have not 
alleged that respondents “refuse to negotiate for the sale or rental 
of, or otherwise make unavailable or deny, a dwelling to any person 
because of race, color, . . . or national origin,” or that they “discrimi- 
nate against any person in the terms, conditions, or privileges of sale 
or rental of a dwelling, or in the provision of services or facilities 
in connection therewith, because of race, color, ... or national 
origin.” 42 U. S. C. §§3604 (a) and (b) (emphasis added). Instead, 
the gravamen of the complaint is that the challenged zoning prac-
tices have the purpose and effect of excluding persons of low and 
moderate income from residing in the town, and that this in turn 
has the consequence of excluding members of racial or ethnic 
minority groups. This reading of the complaint is confirmed by 
petitioners’ brief in this Court. Brief for Petitioners 41. We 
intimate no view as to whether, had the complaint alleged purpose-
ful racial or ethnic discrimination, Metro-Act would have stated 
a claim under § 804. See Park View Heights Corp. v. City of 
Black Jack, 467 F. 2d 1208 (CA8 1972).
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observed above, Congress may create a statutory right 
or entitlement the alleged deprivation of which can con-
fer standing to sue even where the plaintiff would have 
suffered no judicially cognizable injury in the absence of 
statute. Linda R. S. v. Richard D., 410 U. S., at 617 n. 3, 
citing Trafficante v. Metropolitan Life Ins., Co., supra, 
at 212 (White , J., concurring). No such statute is ap-
plicable here.

Even if we assume, arguendo, that apart from any stat-
utorily created right the asserted harm to Metro-Act’s 
Penfield members is sufficiently direct and personal to 
satisfy the case-or-controversy requirement of Art. Ill, 
prudential considerations strongly counsel against ac-
cording them or Metro-Act standing to prosecute this 
action. We do not understand Metro-Act to argue that 
Penfield residents themselves have been denied any con-
stitutional rights, affording them a cause of action under 
42 U. S. C. § 1983. Instead, their complaint is that they 
have been harmed indirectly by the exclusion of others. 
This is an attempt to raise putative rights of third par-
ties, and none of the exceptions that allow such claims 
is present here.22 In these circumstances, we conclude 
that it is inappropriate to allow Metro-Act to invoke 
the judicial process.

B
Petitioner Home Builders, in its intervenor-complaint, 

asserted standing to represent its member firms engaged 
in the development and construction of residential hous-
ing in the Rochester area, including Penfield. Home 
Builders alleged that the Penfield zoning restrictions, 

22 Metro-Act does not allege that a contractual or other relation-
ship protected under §§ 1981 and 1982 existed between its Penfield 
members and any particular person excluded from residing in the 
town, nor that any such relationship was either punished or dis-
rupted by respondents. See Sullivan v. Little Hunting Park, 396 
U. S. 229, 237 (1969).
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together with refusals by the town officials to grant vari-
ances and permits for the construction of low- and mod-
erate-cost housing, had deprived some of its members 
of “substantial business opportunities and profits.” 
App. 156. Home Builders claimed damages of $750,000 
and also joined in the original plaintiffs’ prayer for de-
claratory and injunctive relief.

As noted above, to justify any relief the association 
must show that it has suffered harm, or that one or more 
of its members are injured. E. g., Sierra Club n . Morton, 
405 U. S. 727 (1972). But, apart from this, whether an 
association has standing to invoke the court’s remedial 
powers on behalf of its members depends in substantial 
measure on the nature of the relief sought. If in a proper 
case the association seeks a declaration, injunction, or 
some other form of prospective relief, it can reasonably be 
supposed that the remedy, if granted, will inure to the 
benefit of those members of the association actually 
injured. Indeed, in all cases in which we have expressly 
recognized standing in associations to represent their 
members, the relief sought has been of this kind. E.g., 
National Motor Freight Assn. v. United States, 372 U. S. 
246 (1963). See Data Processing Service v. Camp, 397 
U. S. 150 (1970). Cf. Fed. Rule Civ. Proc. 23 (b)(2).

The present case, however, differs significantly as here 
an association seeks relief in damages for alleged injuries 
to its members. Home Builders alleges no monetary in-
jury to itself, nor any assignment of the damages claims 
of its members. No award therefore can be made to the 
association as such. Moreover, in the circumstances of 
this case, the damages claims are not common to the en-
tire membership, nor shared by all in equal degree. To 
the contrary, whatever injury may have been suffered 
is peculiar to the individual member concerned, and both 
the fact and extent of injury would require individual-
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ized proof. Thus, to obtain relief in damages, each 
member of Home Builders who claims injury as a result 
of respondents’ practices must be a party to the suit, 
and Home Builders has no standing to claim damages on 
his behalf.

Home Builders’ prayer for prospective relief fails for a 
different reason. It can have standing as the repre-
sentative of its members only if it has alleged facts 
sufficient to make out a case or controversy had the 
members themselves brought suit. No such allegations 
were made. The complaint refers to no specific project 
of any of its members that is currently precluded either by 
the ordinance or by respondents’ action in enforcing it. 
There is no averment that any member has applied to 
respondents for a building permit or a variance with 
respect to any current project. Indeed, there is no indi-
cation that respondents have delayed or thwarted any 
project currently proposed by Home Builders’ members, 
or that any of its members has taken advantage of the 
remedial processes available under the ordinance. In 
short, insofar as the complaint seeks prospective relief, 
Home Builders has failed to show the existence of any 
injury to its members of sufficient immediacy and ripe-
ness to warrant judicial intervention. See, e. g., United 
Public Workers v. Mitchell, 330 U. S. 75, 86-91 (1947); 
Maryland Cas. Co. v. Pacific Coal & Oil Co., 312 U. S. 
270, 273 (1941).

A like problem is presented with respect to petitioner 
Housing Council. The affidavit accompanying the mo-
tion to join it as plaintiff states that the Council includes 
in its membership “at least seventeen” groups that have 
been, are, or will be involved in the development of low- 
and moderate-cost housing. But, with one exception, 
the complaint does not suggest that any of these groups 
has focused its efforts on Penfield or has any specific 
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plan to do so. Again with the same exception, neither 
the complaint nor any materials of record indicate that 
any member of Housing Council has taken any step to-
ward building housing in Penfield, or has had dealings 
of any nature with respondents. The exception is 
the Penfield Better Homes Corp. As we have ob-
served above, it applied to respondents in late 1969 for 
a zoning variance to allow construction of a housing 
project designed for persons of moderate income. The 
affidavit in support of the motion to join Housing Coun-
cil refers specifically to this effort, and the supporting 
materials detail at some length the circumstances sur-
rounding the rejection of Better Homes’ application. It 
is therefore possible that in 1969, or within a reasonable 
time thereafter, Better Homes itself and possibly Hous-
ing Council as its representative would have had 
standing to seek review of respondents’ action. The 
complaint, however, does not allege that the Penfield 
Better Homes project remained viable in 1972 when 
this complaint was filed, or that respondents’ actions con-
tinued to block a then-current construction project.23 
In short, neither the complaint nor the record supplies 
any basis from which to infer that the controversy be-
tween respondents and Better Homes, however vigorous 
it may once have been, remained a live, concrete dispute 
when this complaint was filed.

VI
The rules of standing, whether as aspects of the Art. Ill 

case-or-controversy requirement or as reflections of pru-

23 If it had been averred that the zoning ordinance or respondents 
were unlawfully blocking a pending construction project, there would 
be a further question as to whether Penfield Better Homes had 
employed available administrative remedies, and whether it should 
be required to do so before a federal court can intervene.
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dential considerations defining and limiting the role of 
the courts, are threshold determinants of the propriety 
of judicial intervention. It is the responsibility of the 
complainant clearly to allege facts demonstrating that 
he is a proper party to invoke judicial resolution of the 
dispute and the exercise of the court’s remedial powers. 
We agree with the District Court and the Court of Ap-
peals that none of the petitioners here has met this 
threshold requirement. Accordingly, the judgment of 
the Court of Appeals is

Affirmed.

Mr . Justice  Douglas , dissenting.
With all respect, I think that the Court reads the 

complaint and the record with antagonistic eyes. There 
are in the background of this case continuing strong 
tides of opinion touching on very sensitive matters, some 
of which involve race, some class distinctions based on 
wealth.

A clean, safe, and well-heated home is not enough 
for some people. Some want to live where the neighbors 
are congenial and have social and political outlooks simi-
lar to their own. This problem of sharing areas of the 
community is akin to that when one wants to control 
the kind of person who shares his own abode. Metro- 
Act of Rochester, Inc., and the Housing Council in the 
Monroe County Area, Inc.—two of the associations which 
bring this suit—do in my opinion represent the com-
munal feeling of the actual residents and have standing.

The associations here are in a position not unlike that 
confronted by the Court in NA AGP v. Alabama, 357 
U. S. 449 (1958). Their protest against the creation of 
this segregated community expresses the desire of their 
members to live in a desegregated community—a desire 
which gives standing to sue under the Civil Rights Act 
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of 1968 as we held in Trafficante v. Metropolitan Life 
Ins. Co., 409 U. S. 205 (1972). Those who voice these 
views here seek to rely on other Civil Rights Acts and on 
the Constitution, but they too should have standing, by 
virtue of the dignity of their claim, to have the case de-
cided on the merits.

Standing has become a barrier to access to the federal 
courts, just as “the political question” was in earlier 
decades. The mounting caseload of federal courts is 
well known. But cases such as this one reflect fester-
ing sores in our society; and the American dream teaches 
that if one reaches high enough and persists there is a 
forum where justice is dispensed. I would lower the 
technical barriers and let the courts serve that ancient 
need. They can in time be curbed by legislative or con-
stitutional restraints if an emergency arises.

We are today far from facing an emergency. For in 
all frankness, no Justice of this Court need work more 
than four days a week to carry his burden. I have 
found it a comfortable burden carried even in my months 
of hospitalization.

As Mr . Justice  Brennan  makes clear in his dissent, 
the alleged purpose of the ordinance under attack was to 
preclude low- and moderate-income people and non-
whites from living in Penfield. The zoning power is 
claimed to have been used here to foist an un-American 
community model on the people of this area. I would 
let the case go to trial and have all the facts brought out. 
Indeed, it would be better practice to decide the question 
of standing only when the merits have been developed.

I would reverse the Court of Appeals.

Mr . Justi ce  Brennan , with whom Mr . Justice  
White  and Mr . Justic e Marsh all  join, dissenting.

In this case, a wide range of plaintiffs, alleging various 
kinds of injuries, claimed to have been affected by the 
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Penfield zoning ordinance, on its face and as applied, 
and by other practices of the defendant officials of Pen- 
field. Alleging that as a result of these laws and prac-
tices low- and moderate-income and minority people have 
been excluded from Penfield, and that this exclusion is 
unconstitutional, plaintiffs sought injunctive, declara-
tory, and monetary relief. The Court today, in an 
opinion that purports to be a “standing” opinion but 
that actually, I believe, has overtones of outmoded 
notions of pleading and of justiciability, refuses to find 
that any of the variously situated plaintiffs can clear 
numerous hurdles, some constructed here for the first 
time, necessary to establish “standing.” While the 
Court gives lip service to the principle, oft repeated in 
recent years,1 that “standing in no way depends on the 
merits of the plaintiff’s contention that particular con-
duct is illegal,” ante, at 500, in fact the opinion, which 
tosses out of court almost every conceivable kind of plain-
tiff who could be injured by the activity claimed to be un-
constitutional, can be explained only by an indefensible 
hostility to the claim on the merits. I can appreciate the 
Court’s reluctance to adjudicate the complex and difficult 
legal questions involved in determining the constitution-
ality of practices which assertedly limit residence in a 
particular municipality to those who are white and rela-
tively well off, and I also understand that the merits of 
this case could involve grave sociological and political 
ramifications. But courts cannot refuse to hear a case on 
the merits merely because they would prefer not to, and it 
is quite clear, when the record is viewed with dispassion, 
that at least three of the groups of plaintiffs have made 

1 Flast v. Cohen, 392 U. S. 83, 99 (1968); Data Processing Service 
v. Camp, 397 U. S. 150, 153, 158 (1970); Schlesinger v. Reservists 
to Stop the War, 418 U. S. 208, 225 n. 15 (1974). See Barlow v. 
Collins, 397 U. S. 159, 176 (1970) (opinion of Bre nn an , J.).
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allegations, and supported them with affidavits and docu-
mentary evidence, sufficient to survive a motion to dis-
miss for lack of standing.2

I
Before considering the three groups I believe clearly 

to have standing—the low-income, minority plaintiffs, 
Rochester Home Builders Association, Inc., and the 
Housing Council in the Monroe County Area, Inc.—it 
will be helpful to review the picture painted by the 
allegations as a whole, in order better to comprehend 
the interwoven interests of the various plaintiffs. In-
deed, one glaring defect of the Court’s opinion is that 
it views each set of plaintiffs as if it were prosecuting 
a separate lawsuit, refusing to recognize that the inter-
ests are intertwined, and that the standing of any one 
group must take into account its position vis-à-vis the 
others. For example, the Court says that the low- 
income minority plaintiffs have not alleged facts suffi-
cient to show that but for the exclusionary practices 
claimed, they would be able to reside in Penfield. The 
Court then intimates that such a causal relationship 
could be shown only if “the initial focus [is] on a par-
ticular project.” Ante, at 508 n. 18. Later, the Court 
objects to the ability of the Housing Council to prosecute 
the suit on behalf of its member, Penfield Better Homes 
Corp., despite the fact that Better Homes had dis-
played an interest in a particular project, because that 
project was no longer live. Thus, we must suppose that 
even if the low-income plaintiffs had alleged a desire to 
live in the Better Homes project, that allegation would 

2 Because at least three groups of plaintiffs have, in my view, 
alleged standing sufficient to require this lawsuit to proceed to dis-
covery and trial, I do not deal in this dissent with the standing of 
the remaining petitioners.
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be insufficient because it appears that that particular proj-
ect might never be built. The rights of low-income 
minority plaintiffs who desire to live in a locality, then, 
seem to turn on the willingness of a third party to litigate 
the legality of preclusion of a particular project, despite 
the fact that the third party may have no economic in-
centive to incur the costs of litigation with regard to one 
project, and despite the fact that the low-income 
minority plaintiffs’ interest is not to live in a particular 
project but to live somewhere in the town in a dwelling 
they can afford.

Accepting, as we must, the various allegations and 
affidavits as true, the following picture emerges: The Pen- 
field zoning ordinance, by virtue of regulations concern-
ing “lot area, set backs, . . . population density, density 
of use, units per acre, floor area, sewer requirements, 
traffic flow, ingress and egress[, and] street location,” 
makes “practically and economically impossible the con-
struction of sufficient numbers of low and moderate 
income” housing. App. 25. The purpose of this 
ordinance was to preclude low- and moderate-income peo-
ple and nonwhites from living in Penfield, id., at 15, 
and, particularly because of refusals to grant zoning 
variances and building permits and by using special per-
mit procedures and other devices, id., at 17, the de-
fendants succeeded in keeping “low and moderate income 
persons . . . and non-white persons . . . from residing 
within . . . Penfield.” Id., at 18.

As a result of these practices, various of the plaintiffs 
were affected in different ways. For example, plaintiffs 
Ortiz, Reyes, Sinkler, and Broadnax, persons of low or 
moderate income and members of minority groups, al-
leged that “as a result” of respondents’ exclusionary 
scheme, id., at 18, 21, 23-24, 26, 29 (emphasis sup-
plied), they could not live in Penfield, although they 
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desired and attempted to do so, and consequently in-
curred greater commuting costs, lived in substandard 
housing, and had fewer services for their families and 
poorer schools for their children than if they had lived 
in Penfield. Members of the Rochester Home Builders 
Association were prevented from constructing homes for 
low- and moderate-income people in Penfield, id., at 
153, harming them economically. And Penfield Better 
Homes, a member of the Housing Council, was frus-
trated in its attempt to build moderate-income housing, 
id., at 174.

Thus, the portrait which emerges from the allegations 
and affidavits is one of total, purposeful, intransigent 
exclusion of certain classes of people from the town, pur-
suant to a conscious scheme never deviated from. Be-
cause of this scheme, those interested in building homes 
for the excluded groups were faced with insurmountable 
difficulties, and those of the excluded groups seeking 
homes in the locality quickly learned that their attempts 
were futile. Yet, the Court turns the very success of 
the allegedly unconstitutional scheme into a barrier to a 
lawsuit seeking its invalidation. In effect, the Court 
tells the low-income minority and building company 
plaintiffs they will not be permitted to prove what they 
have alleged—that they could and would build and live 
in the town if changes were made in the zoning ordinance 
and its application—because they have not succeeded in 
breaching, before the suit was filed, the very barriers 
which are the subject of the suit.

II
Low-income and Minority Plaintiffs

As recounted above, plaintiffs Ortiz, Broadnax, Reyes, 
and Sinkler alleged that “as a result” of respondents’ 
exclusionary practices, they were unable, despite at-
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tempts, to find the housing they desired in Penfield, and 
consequently have incurred high commuting expenses, 
received poorer municipal services,3 and, in some in-
stances, have been relegated to live in substandard hous-
ing.4 The Court does not, as it could not, suggest that 

3 Specifically, petitioner Ortiz claims, among other things, that the 
Penfield schools offer a much broader curriculum, including voca-
tional education, than the school his children attend, as well as 
special tutoring and counseling programs not available to his 
children. Penfield also provides a comprehensive recreational pro-
gram, while his community offers very little, and a full-time, com-
prehensive public library, while his community has only limited 
library services. App. 377-400.

Petitioner Broadnax claimed that if she lived in Penfield, there 
would be playgrounds for her children, effective police protection, 
and adequate garbage disposal, all of which are lacking in her 
present community. Id., at 419. As a result, her children are 
not safe and there are mice, rats, and roaches in her house. Id., 
at 416-417, 419.

Petitioner Reyes stated, similarly, that she is currently living 
with inadequate police protection, id., at 426, and sending her 
children to inferior schools, id., at 433.

Finally, petitioner Sinkler also said that in her current home, 
police protection is inadequate, id., at 443, there are no play areas 
for children, id., at 449, and the schools are totally inadequate. 
Id., at 454.

These are only summaries of the affidavits, which are quite 
specific in detailing the inadequacies of petitioners’ current com-
munities and the injuries suffered thereby as well as, in Ortiz’ 
affidavit, the services provided by Penfield which would alleviate 
many of these problems.

4 Petitioner Broadnax said that because of the poor choice of 
housing available at her income, she was forced to rent an apart-
ment which has “many leaks in the roof, bad wiring, roach infesta-
tion, rat and mice infestation, crumbling house foundation, broken 
front door, broken hot water heater, etc.” Id., at 410. As a 
result, aside from the ordinary dangers such conditions obviously 
present, one son’s asthma condition has been exacerbated. Id., 
at 413.

Petitioner Sinkler stated that, again because only housing in 
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the injuries, if proved, would be insufficient to give peti-
tioners the requisite “personal stake in the outcome of 
the controversy as to assure the concrete adverseness 
which sharpens the presentation of issues,” Baker n . 
Carr, 369 U. S. 186, 204 (1962); Flast n . Cohen, 392 U. S. 
83, 99 (1968). Rather, it is abundantly clear that the 
harm alleged satisfies the “injury in fact, economic or 
otherwise,” Data Processing Service n . Camp, 397 
U. S. 150, 152 (1970), requirement which is pre-
requisite to standing in federal court. The harms 
claimed—consisting of out-of-pocket losses as well as 
denial of specifically enumerated services available in 
Penfield but not in these petitioners’ present communi-
ties, see nn. 3 and 4, supra—are obviously more palpable 
and concrete than those held sufficient to sustain stand-
ing in other cases. See United States v. SCRAP, 412 
U. S. 669, 686 (1973); Sierra Club v. Morton, 405 U. S. 
727, 735 n. 8, 738, and n. 13 (1972). Cf. Data Processing, 
supra, at 154.

Instead, the Court insists that these petitioners’ allega-
tions are insufficient to show that the harms suffered 
were caused by respondents’ allegedly unconstitutional 
practices, because “their inability to reside in Penfield 
[may be] the consequence of the economics of the area 
housing market, rather than of respondents’ assertedly 
illegal acts.” Ante, at 506.

True, this Court has held that to maintain standing, 
a plaintiff must not only allege an injury but must also 
assert a “ ‘direct’ relationship between the alleged injury 

Rochester central city is available to moderate-income, minority 
people, she is living in a seventh-floor apartment with exposed 
radiator pipes, no elevator, and no screens, and violence, theft, and 
sexual attacks are frequent. Id., at 441-446.

Once again, the above are short summaries of long, detailed ac-
counts of the harms suffered.
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and the claim sought to be adjudicated,” Linda R. S. v. 
Richard D., 410 U. S. 614, 618 (1973)—that is, “[t]he 
party who invokes [judicial] power must be able to 
show . . . that he has sustained or is immediately in 
danger of sustaining some direct injury as the result of 
[a statute’s] enforcement.” Massachusetts n . Mellon, 
262 U. S. 447, 488 (1923) (emphasis supplied); Linda 
R. S., supra, at 618. But as the allegations recited above 
show, these petitioners have alleged precisely what our 
cases require—that because of the exclusionary practices 
of respondents, they cannot live in Penfield and have 
suffered harm.5

Thus, the Court’s real holding is not that these peti-
tioners have not alleged an injury resulting from respond-
ents’ action, but that they are not to be allowed to prove 
one, because “realization of petitioners’ desire to live in 
Penfield always has depended on the efforts and willing-
ness of third parties to build low- and moderate-cost 
housing,” ante, at 505, and “the record is devoid of any 
indication that . . . [any] projects, would have satisfied 
petitioners’ needs at prices they could afford.” Ante, 
at 506.

Certainly, this is not the sort of demonstration that 
can or should be required of petitioners at this prelim-
inary stage. In SCRAP, supra, a similar challenge was 
made: it was claimed that the allegations were vague, 
412 U. S., at 689 n. 15, and that the causation theory

5 This case is quite different, from Linda R. S. v. Richard D. In 
Linda R. S., the problem was that even if everything alleged were 
proved, it was still quite possible that petitioner’s husband would 
not be prosecuted for nonsupport, or that, if prosecuted, he would 
still not contribute to his children’s support. Nothing which could 
be proved at trial could possibly show otherwise. Here, if these 
petitioners prove what they have alleged, they will have shown that 
respondents’ actions did cause their injury.
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asserted was untrue, id., at 689. We said: “If . . . these 
allegations were in fact untrue, then the appellants 
should have moved for summary judgment on the stand-
ing issue and demonstrated to the District Court that 
the allegations were sham and raised no genuine issue of 
fact. We cannot say . . . that the appellees could not 
prove their allegations which, if proved, would place them 
squarely among those persons injured in fact.” Id., at 
689-690.6 See also Jenkins v. McKeithen, 395 U. S. 411, 
421-422 (1969).

Here, the very fact that, as the Court stresses, these 
petitioners’ claim rests in part upon proving the inten-
tions and capabilities of third parties to build in Penfield 
suitable housing which they can afford, coupled with the 
exclusionary character of the claim on the merits, makes 
it particularly inappropriate to assume that these peti-
tioners’ lack of specificity reflects a fatal weakness in their 
theory of causation.7 Obviously they cannot be ex-

6 There is some suggestion made in the briefs that, by virtue of 
the inclusion in the record of affidavits and documents, the motion 
to dismiss was, under Fed. Rule Civ. Proc. 12 (b), converted into 
a Rule 56 motion for summary judgment. In terms, the portion 
of Rule 12 (b) concerning conversion to a Rule 56 motion applies 
only to a motion to dismiss for failure to state a cause of action, 
and not to a motion to dismiss for other reasons. At any rate, 
respondents filed no counter-affidavits proper under Rule 56 (e), so 
that even if Rule 56 were applied, respondents have not at this stage 
disproved the allegations.

7 The Court, glancing at the projects mentioned in the record 
which might have been built but for the exclusionary practices 
alleged, concludes that petitioners Ortiz and Broadnax earned too 
little to afford suitable housing in them, and that petitioner Reyes 
earned too much. Ante, at 506-507, n. 16. As the Court implicitly 
acknowledges, petitioner Sinkler at least may well have been able 
to live in the Better Homes Project. Further, there appears in the 
record as it stands a report of the Penfield Housing Task Force on 
Moderate Income Housing, App. 487-581, prepared for the Pen-
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pected, prior to discovery and trial, to know the future 
plans of building companies, the precise details of the 
housing market in Penfield, or everything which has 
transpired in 15 years of application of the Penfield 
zoning ordinance, including every housing plan suggested 
and refused. To require them to allege such facts is to 
require them to prove their case on paper in order to get 
into court at all, reverting to the form of fact pleading 
long abjured in the federal courts. This Court has not 
required such unachievable specificity in standing cases 
in the past, see SCRAP, supra, and Jenkins, supra, and 
the fact that it does so now can only be explained by an 
indefensible determination by the Court to close the 
doors of the federal courts to claims of this kind. Un-
derstandably, today’s decision will be read as revealing 
hostility to breaking down even unconstitutional zoning 

field Town Board itself, which defines “moderate income families 
as families having incomes between $5,500 and $11,000 per year, 
depending on the size of the family,” id., at 492, and moderate-
income housing as housing “priced below $20,000 or [carrying] a 
rental price of less than $150 a month,” id., at 493. See also, 
with respect to “low income,” id., at 527. Thus, while the Court 
might not know what was meant by “low” and “moderate” income 
housing, ante, at 494-495, n. 5, and 506-507, n. 16, respondents 
clearly did. The petitioners here under discussion fell within the 
Board’s own definition of moderate-income families, except for pe-
titioner Reyes, who alleges that she could afford a house for $20,000 
but not more. App. 428. And the Task Force Report does set out, 
id., at 503-516, changes in the zoning ordinance and its application 
which could result in housing which moderate-income people could 
afford, even to the extent of setting out a budget provided by a 
builder for a house costing $18,900, id., at 507. The causation theory 
which the Court finds improbable, then, was adopted by a task 
force of the Town Board itself. Of course, we do not know at this 
stage whether the particular named plaintiffs would certainly have 
benefited from the changes recommended by the task force, but 
at least there is a good chance that, after discovery and trial, they 
could show they would.
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barriers that frustrate the deep human yearning of low- 
income and minority groups for decent housing they can 
afford in decent surroundings, see nn. 3 and 4, supra.

Ill
Associations Including Building Concerns

Two of the petitioners are organizations among whose 
members are building concerns. Both of these organi-
zations, Home Builders and Housing Council, alleged 
that these concerns have attempted to build in Penfield 
low- and moderate-income housing, but have been stymied 
by the zoning ordinance and refusal to grant individual 
relief therefrom.

Specifically, Home Builders, a trade association of 
concerns engaged in constructing and maintaining resi-
dential housing in the Rochester area, alleged that 
“[d]uring the past 15 years, over 80%- of the private 
housing units constructed in the Town of Penfield have 
been constructed by [its] members.” App. 147. Be-
cause of respondents’ refusal to grant relief from Pen-
field’s restrictive housing statutes, members of Home 
Builders could not proceed with planned low- and mod- 
erate-income housing projects, id., at 157, and thereby 
lost profits. Id., at 156.

Housing Council numbers among its members at least 
17 groups involved in the development and construction 
of low- and middle-income housing. In particular, one 
member, Penfield Better Homes, “is and has been actively 
attempting to develop moderate income housing in . . . 
Penfield” (emphasis supplied), id., at 174, but has 
been unable to secure the necessary approvals. Ibid.

The Court finds that these two organizations lack 
standing to seek prospective relief for basically the same 
reasons: none of their members is, as far as the allega-
tions show, currently involved in developing a particular 
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project. Thus, Home Builders has “failed to show the 
existence of any injury to its members of sufficient imme-
diacy and ripeness to warrant judicial intervention,” 
ante, at 516 (emphasis supplied), while “the controversy 
between respondents and Better Homes, however vigor-
ous it may once have been, [has not] remained a live, 
concrete dispute.” Ante, at 517.

Again, the Court ignores the thrust of the complaints 
and asks petitioners to allege the impossible. According 
to the allegations, the building concerns’ experience in 
the past with Penfield officials has shown any plans for 
low- and moderate-income housing to be futile for, again 
according to the allegations, the respondents are engaged 
in a purposeful, conscious scheme to exclude such hous-
ing. Particularly with regard to a low- or moderate-
income project, the cost of litigating, with respect to any 
particular project, the legality of a refusal to approve it 
may well be prohibitive. And the merits of the exclusion 
of this or that project is not at the heart of the com-
plaint; the claim is that respondents will not approve 
any project which will provide residences for low- and 
moderate-income people.

When this sort of pattern-and-practice claim is at the 
heart of the controversy, allegations of past injury, 
which members of both of these organizations have 
clearly made, and of a future intent, if the barriers are 
cleared, again to develop suitable housing for Penfield, 
should be more than sufficient. The past experiences, if 
proved at trial, will give credibility and substance to the 
claim of interest in future building activity in Penfield. 
These parties, if their allegations are proved, certainly 
have the requisite personal stake in the outcome of this 
controversy, and the Court’s conclusion otherwise is only 
a conclusion that this controversy may not be litigated 
in a federal court.

I would reverse the judgment of the Court of Appeals.
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Mr . Justi ce  Rehnqui st  delivered the opinion of the 
Court.

Four months before this Court’s decision in Al-
meida-Sanchez v. United States, 413 U. S. 266 (1973), 
respondent was stopped in his automobile by a 
roving border patrol, and three plastic garbage bags con-
taining 270 pounds of marihuana were found in the trunk 
of his car by Border Patrol agents. On the basis 
of this evidence an indictment was returned charging 
him with a violation of 84 Stat. 1260, 21 U. S. C. 
§ 841 (a)(1). When respondent’s motion to suppress the 
evidence was denied after a hearing, he stipulated in writ-
ing that he “did knowingly and intentionally possess, with 
intent to distribute, the marijuana concealed in the 1962 
Chevrolet which he was driving on February 28, 1973.” 1 
The District Court found respondent guilty and imposed 
sentence. On appeal from that judgment, the Court of 
Appeals for the Ninth Circuit, sitting en banc, reversed 
the judgment on the ground that the “rule announced 
by the Supreme Court in Almeida-Sanchez v. United 
States . . . should be applied to similar cases pending on 
appeal on the date the Supreme Court’s decision was an-
nounced.” 500 F. 2d 985, 986 (1974) (footnote omit-
ted).2 We granted the Government’s petition for 
certiorari. 419 U. S. 993 (1974).

In Almeida-Sanchez, supra, this Court held that a war-
rantless automobile search, conducted approximately 
25 air miles from the Mexican border by Border Pa-
trol agents, acting without probable cause, was uncon-

1 App. 28. The stipulation provided that it “would not [have 
been] entered into had the [respondent’s] motion to suppress in 
the case been granted.” Ibid.

2 The Fifth Circuit had reached a contrary conclusion in United 
States v. Miller, 492 F. 2d 37 (1974).
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stitutional under the Fourth Amendment.3 In this case 
the Government conceded in the Court of Appeals that 
the search of respondent’s automobile approximately 
70 air miles from the Mexican border and the seizure 
of the marihuana were unconstitutional under the stand-
ard announced in Almeida-Sanchez, but it contended that 
that standard should not be applied to searches conducted 
prior to June 21,1973, the date of the decision in Almeida- 
Sanchez. In an inquiry preliminary to balancing the 
interests for and against retroactive application, see Sto-
vall v. Denno, 388 U. S. 293, 297 (1967), the majority of 
the Court of Appeals first considered whether this Court 
had “articulated a new doctrine” in Almeida-Sanchez, 500 
F. 2d, at 987. See, e. g., Chevron Oil Co. v. Huson, 404 
U. S. 97,106 (1971); Milton v. Wainwright, 407 U. S. 371, 
381-382, n. 2 (1972) (Stew art , J., dissenting). Con-
cluding that Almeida-Sanchez overruled no prior decision 
of this Court and instead “reaffirmed well-established 
Fourth Amendment standards” that did not “disturb a 
long-accepted and relied-upon practice,” 500 F. 2d, at 988, 
the Court of Appeals held:

“[Respondent] is entitled to the benefit of the rule 
announced in Almeida-Sanchez, not because of retro-
activity but because of Fourth Amendment princi-
ples never deviated from by the Supreme Court.” 
Id., at 989.

The judgment of conviction was reversed, and the case

3 The Court acknowledged the “power of the Federal Government 
to exclude aliens from the country” and the constitutionality of 
“routine inspections and searches of individuals or conveyances seek-
ing to cross our borders.” 413 U. S., at 272. While searches 
of this sort could be conducted “not only at the border itself, but at 
its functional equivalents as well,” ibid., the Court concluded that the 
search at issue in the case “was of a wholly different sort.” Id., at 
273.
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was remanded to the District Court to suppress the evi-
dence seized from respondent’s automobile.

Although expressing some doubt about the applicability 
of the old law-new law test as a precondition to retro-
activity analysis, id., at 990, the six dissenters joined issue 
with the majority over the proper interpretation of Al-
meida-Sanchez. The dissenters concluded that Almeida- 
Sanchez had announced a new constitutional rule because 
the decision overruled a consistent line of Courts of Ap-
peals precedent and disrupted a long accepted and widely 
relied upon administrative practice. Border Patrol agents 
had conducted roving searches pursuant to congressional 
authorization, 66 Stat. 233, 8 U. S. C. § 1357 (a)(3), and 
administrative regulation, 8 CFR § 287.1 (a)(2) (1973), 
which had been continuously upheld until this Court’s de-
cision in Almeida-Sanchez. Since Almeida-Sanchez stated 
a new rule, the dissenters concluded that the applicability 
of that decision to pre-June 21, 1973, roving patrol ve-
hicle searches should be determined by reference to the 
standards summarized in Stovall v. Denno, supra.4 For 
the reasons expressed in Part II of Judge Wallace’s opin-
ion in United States v. Bowen, 500 F. 2d 960, 975-981 
(CA9), cert, granted, 419 U. S. 824 (1974), the dissenters 
concluded that Almeida-Sanchez should be accorded 
prospective application.

Despite the conceded illegality of the search under the 
Almeida-Sanchez standard, the Government contends 
that the exclusionary rule should not be mechanically 
applied in the case now before us because the policies

4 388 U. S,, at 297: “The criteria guiding resolution of the 
question [of retroactivity] implicate (a) the purpose to be served 
by the new standards, (b) the extent of the reliance by law en-
forcement authorities on the old standards, and (c) the effect on the 
administration of justice of a retroactive application of the new 
standards.”
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underlying the rule do not justify its retroactive appli-
cation to pre-Almeida-Sanchez searches. We agree.

I
Since 1965 this Court has repeatedly struggled with 

the question of whether rulings in criminal cases should 
be given retroactive effect. In those cases “[w]here the 
major purpose of new constitutional doctrine is to over-
come an aspect of the criminal trial that substantially im-
pairs its truth-finding function and so raises serious ques-
tions about the accuracy of guilty verdicts in past trials,” 
Williams v. United States, 401 U. S. 646, 653 (1971), the 
doctrine has quite often been applied retroactively. It 
is indisputable, however, that in every case in which the 
Court has addressed the retroactivity problem in the 
context of the exclusionary rule, whereby concededly 
relevant evidence is excluded in order to enforce a 
constitutional guarantee that does not relate to the integ-
rity of the factfinding process, the Court has concluded 
that any such new constitutional principle would be ac-
corded only prospective application.5 Linkletter v. 
Walker, 381 U. S. 618 (1965); Johnson v. New Jersey, 384 
U. S. 719 (1966); Stovall n . Denno, supra; Fuller v. 
Alaska, 393 U. S. 80 (1968); Desist v. United States, 394 
U. S. 244 (1969); Jenkins v. Delaware, 395 U. S. 213

6 By the time Linkletter v. Walker, 381 U. S. 618 (1965), was 
decided, Mapp v. Ohio, 367 U. S. 643 (1961), had already been 
applied to three cases pending on direct review at the time Mapp 
was decided. Ker n . California, 374 U. S. 23 (1963); Fahy v. Con-
necticut, 375 U. S. 85 (1963); Stoner v. California, 376 U. S. 483 
(1964). Those cases were decided without discussion of retroactivity 
principles, and they have not been interpreted as establishing any 
retroactivity limitation of general applicability. See Linkletter, 
supra, at 622; Johnson v. New Jersey, 384 U. S. 719, 732 (1966); 
Desist v. United States, 394 U. S. 244, 252-253 (1969).
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(1969); Williams v. United States, supra; Hill v. Cali-
fornia, 401 U. S. 797 (1971).

We think that these cases tell us a great deal about the 
nature of the exclusionary rule, as well as something about 
the nature of retroactivity analysis. Decisions of this 
Court applying the exclusionary rule to unconstitution-
ally seized evidence have referred to “the imperative of 
judicial integrity,” Elkins n . United States, 364 U. S. 206, 
222 (1960), although the Court has relied principally 
upon the deterrent purpose served by the exclusionary 
rule. See Mapp n . Ohio, 367 U. S. 643 (1961); Lee n . 
Florida, 392 U. S. 378 (1968); see also United States n . 
Calandra, 414 U. S. 338 (1974); Michigan n . Tucker, 417 
U. S. 433 (1974). And see also Oaks, Studying the Ex-
clusionary Rule in Search and Seizure, 37 U. Chi. L. Rev. 
665, 668-672 (1970).

When it came time to consider whether those decisions 
would be applied retroactively, however, the Court recog-
nized that the introduction of evidence which had been 
seized by law enforcement officials in good-faith compli-
ance with then-prevailing constitutional norms did not 
make the courts “accomplices in the willful disobedience 
of a Constitution they are sworn to uphold.” Elkins v. 
United States, supra, at 223. Thus, while the “im-
perative of judicial integrity” played a role in this 
Court’s decision to overrule Wolf v. Colorado, 338 U. S. 
25 (1949), see Mapp v. Ohio, supra, at 659, the Mapp 
decision was not applied retroactively: “Rather than be-
ing abhorrent at the time of seizure in this case, the use 
in state trials of illegally seized evidence had been spe-
cifically authorized by this Court in Wolf.” Linkletter v. 
Walker, supra, at 638 (footnote omitted). Similarly, 
in Lee v. Florida, supra, this Court overruled Schwartz v. 
Texas, 344 U. S. 199 (1952), and held that evidence 
seized in violation of § 605 of the Federal Communica-
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tions Act of 1934, 48 Stat. 1103, 47 U. S. C. § 605, by 
state officers could not be introduced into evidence at 
state criminal trials:

“[T]he decision we reach today is not based upon 
language and doctrinal symmetry alone. It is but-
tressed as well by the ‘imperative of judicial in-
tegrity.’ Elkins n . United States, 364 U. S. 206, 222. 
Under our Constitution no court, state or federal, 
may serve as an accomplice in the willful transgres-
sion of ‘the Laws of the United States,’ laws by 
which ‘the Judges in every State [are] bound ....’” 
392 U. S., at 385-386 (footnotes omitted).

But when it came time to consider the retroactivity of 
Lee, the Court held that it would not be applied retro-
actively, saying:

“Retroactive application of Lee would overturn 
every state conviction obtained in good-faith reliance 
on Schwartz. Since this result is not required by the 
principle upon which Lee was decided, or necessary 
to accomplish its purpose, we hold that the exclusion-
ary rule is to be applied only to trials in which the 
evidence is sought to be introduced after the date of 
our decision in Lee.” Fuller n . Alaska, supra, 
at 81.

The teaching of these retroactivity cases is that if the 
law enforcement officers reasonably believed in good 
faith that evidence they had seized was admissible at 
trial, the “imperative of judicial integrity” is not offended 
by the introduction into evidence of that material even 
if decisions subsequent to the search or seizure have 
broadened the exclusionary rule to encompass evidence 
seized in that manner. It would seem to follow a jortiori 
from the Linkletter and Fuller holdings that the “im-
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perative of judicial integrity” is also not offended if law 
enforcement officials reasonably believed in good faith 
that their conduct was in accordance with the law even 
if decisions subsequent to the search or seizure have held 
that conduct of the type engaged in by the law enforce-
ment officials is not permitted by the Constitution. For, 
although the police in Linkletter and Fuller could not 
have been expected to foresee the application of the ex-
clusionary rule to state criminal trials, they could reason-
ably have entertained no similar doubts as to the illegal-
ity of their conduct. See Wolf v. Colorado, 338 U. S., at 
27; § 605 of the Federal Communications Act of 1934; 
cf. Nardone v. United States, 302 U. S. 379 (1937).

This approach to the “imperative of judicial integrity” 
does not differ markedly from the analysis the Court has 
utilized in determining whether the deterrence rationale 
undergirding the exclusionary rule would be furthered by 
retroactive application of new constitutional doctrines. 
See Linkletter v. Walker, supra, at 636-637; Fuller v. 
Alaska, supra, at 81; Desist v. United States, supra, 
at 249-251. In Desist, the Court explicitly recog-
nized the interrelation between retroactivity rulings and 
the exclusionary rule: “[W]e simply decline to extend 
the court-made exclusionary rule to cases in which its 
deterrent purpose would not be served.” 394 U. S., at 254 
n. 24.

This focus in the retroactivity cases on the purposes 
served by the exclusionary rule is also quite in harmony 
with the approach taken generally to the exclusionary 
rule. In United States v. Calandra, 414 U. S., at 348, 
we said that the exclusionary rule “is a judicially 
created remedy designed to safeguard Fourth Amendment 
rights generally through its deterrent effect, rather than a 
personal constitutional right of the party aggrieved.” It 
follows that “the application of the rule has been re-
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stricted to those areas where its remedial objectives are 
thought most efficaciously served.” Ibid. We likewise 
observed in Michigan v. Tucker, 417 U. S., at 447:

“The deterrent purpose of the exclusionary rule 
necessarily assumes that the police have engaged in 
willful, or at the very least negligent, conduct which 
has deprived the defendant of some right. By refus-
ing to admit evidence gained as a result of such 
conduct, the courts hope to instill in those particular 
investigating officers, or in their future counterparts, 
a greater degree of care toward the rights of an ac-
cused. Where the official action was pursued in com-
plete good faith, however, the deterrence rationale 
loses much of its force.”

The “reliability and relevancy,” Linkletter, supra, 
at 639, of the evidence found in the trunk of re-
spondent’s car is unquestioned. It was sufficiently damn-
ing on the issue of respondent’s guilt or innocence that he 
stipulated in writing that in effect he had committed the 
offense charged. Whether or not the exclusionary rule 
should be applied to the roving Border Patrol search con-
ducted in this case, then, depends on whether considera-
tions of either judicial integrity or deterrence of Fourth 
Amendment violations are sufficiently weighty to require 
that the evidence obtained by the Border Patrol in this 
case be excluded.

II
The Border Patrol agents who stopped and searched 

respondent’s automobile were acting pursuant to § 287 
(a) (3) of the Immigration and Nationality Act of 1952, 
66 Stat. 233, 8 U. S. C. § 1357 (a)(3).6 That provision, 

6 Title 8 U. S. C. § 1357 (a) (3):
“Any officer or employee of the Service authorized under regula-
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which carried forward statutory authorization dating 
back to 1946, 60 Stat. 865, 8 U. S. C. § 110 (1946 ed.),7 
authorizes appropriately designated Immigration and 
Naturalization officers to search vehicles “within a rea-
sonable distance from any external boundary of the 
United States” without a warrant. Pursuant to this 
statutory authorization, regulations were promulgated 
fixing the “reasonable distance,” as specified in § 287 (a) 
(3), at “100 air miles from any external boundary of the 
United States,” 22 Fed. Reg. 9808 (1957), as amended, 
29 Fed. Reg. 13244 (1964), 8 CFR § 287.1 (a)(2) (1973).

Between 1952 and Almeida-Sanchez, roving Border 
Patrol searches under § 287 (a)(3) were upheld repeat-
edly against constitutional attack.8 Dicta in many

tions prescribed by the Attorney General shall, have power without 
warrant—

“within a reasonable distance from any external boundary of the 
United States, to board and search for aliens any vessel within the 
territorial waters of the United States and any railway car, aircraft, 
conveyance, or vehicle, and within a distance of twenty-five miles 
from any such external boundary to have access to private lands, 
but not dwellings, for the purpose of patrolling the border to prevent 
the illegal entry of aliens into the United States.”

7 “Any employee of the Immigration and Naturalization Service 
authorized so to do under regulations prescribed by the Commissioner 
of Immigration and Naturalization with the approval of the Attorney 
General, shall have power without warrant ... to board and search 
for aliens any vessel within the territorial waters of the United States, 
railway car, aircraft, conveyance, or vehicle, within a reasonable 
distance from any external boundary of the United States.”

8 United States v. Thompson, 475 F. 2d 1359 (CA5 1973); 
Kelly v. United States, 197 F. 2d 162 (CA5 1952); RoarRod- 
riquez v. United States, 410 F. 2d 1206 (CAIO 1969); United States 
v. Miranda, 426 F. 2d 283 (CA9 1970); United States v. Almeida- 
Sanchez, 452 F. 2d 459 (CA9 1971), rev’d, 413 U. S. 266 (1973). 
In support of these holdings, the Courts of Appeals have relied upon 
cases sustaining searches and seizures at fixed checkpoints main- 
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other Fifth,9 Ninth,10 and Tenth Circuit11 decisions 
strongly suggested that the statute and the Border Patrol 
policy were acceptable means for policing the immigra-
tion laws. As Mr . Justi ce  Powe ll  observed in his con-
curring opinion in Almeida-Sanchez:

“Roving automobile searches in border regions 
for aliens . . . have been consistently approved by 
the judiciary. While the question is one of first 
impression in this Court, such searches uniformly 
have been sustained by the courts of appeals whose 
jurisdictions include those areas of the border be-
tween Mexico and the United States where the 
problem has been most severe.” 413 U. S., at 278. 

It was in reliance upon a validly enacted statute, sup-
ported by longstanding administrative regulations and 
continuous judicial approval, that Border Patrol agents 
stopped and searched respondent’s automobile. Since 
the parties acknowledge that Almeida-Sanchez was the 
first roving Border Patrol case to be decided by this 

tamed within 100 air miles of the border. See nn. 9, 10, and 11, 
infra. Whether fixed-checkpoint searches and seizures are constitu-
tional notwithstanding our decision in Almeida-Sanchez is before us 
in United States v. Ortiz, No. 73-2050, cert, granted, 419 U. S. 824 
(1974); United States v. Bowen, 500 F. 2d 960 (CA9), cert, granted, 
419 U. S. 824 (1974).

9 Haerr n . United States, 240 F. 2d 533 (1957); Ramirez v. 
United States, 263 F. 2d 385 (1959); United States v. De Leon, 
462 F. 2d 170 (1972), cert, denied, 414 U. S. 853 (1973).

10 Fernandez v. United States, 321 F. 2d 283 (1963); Barba- 
Reyes n . United States, 387 F. 2d 91 (1967); United States v. 
Avey, 428 F. 2d 1159, cert, denied, 400 U. S. 903 (1970); Fumagalli 
v. United States, 429 F. 2d 1011 (1970); Mienke v. United States, 
452 F. 2d 1076 (1971); United States v. Foerster, 455 F. 2d 981 
(1972), vacated and remanded, 413 U. S. 915 (1973).

11 United States v. McCormick, 468 F. 2d 68 (1972), cert, 
denied, 410 U. S. 927 (1973); United States v. Anderson, 468 F. 2d 
1280 (1972).
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Court, unless we are to hold that parties may not rea-
sonably rely upon any legal pronouncement emanating 
from sources other than this Court, we cannot regard as 
blameworthy those parties who conform their conduct 
to the prevailing statutory or constitutional norm.12 Cf. 
Chevron Oil Co. v. Huson, 404 U. S. 97 (1971); Lemon v. 
Kurtzman, 411 U. S. 192 (1973). If the purpose of the 
exclusionary rule is to deter unlawful police conduct then 
evidence obtained from a search should be suppressed 
only if it can be said that the law enforcement officer had 
knowledge, or may properly be charged with knowledge, 
that the search was unconstitutional under the Fourth 
Amendment. Admittedly this uniform treatment of 
roving border patrol searches by the federal judiciary 
was overturned by this Court’s decision in Almeida- 
Sanchez. But in light of this history and of what we 
perceive to be the purpose of the exclusionary rule, we 
conclude that nothing in the Fourth Amendment, or in 
the exclusionary rule fashioned to implement it, requires 
that the evidence here be suppressed, even if we assume 
that respondent’s Fourth Amendment rights were vio-
lated by the search of his car.13

The judgment of the Court of Appeals is therefore

Reversed.

12 Mr . Just ice  Bre nn an ’s dissent also suggests that we were 
wrong to reverse the judgment affirming Almeida-Sanchez’ convic-
tion if we uphold the judgment of conviction against Peltier. But 
where it has been determined, as in a case such as Linkletter, that 
an earlier holding such as Mapp is not to be applied retroactively, 
it has not been questioned that Mapp was entitled to the benefit of 
the rule enunciated in her case. See Stovall n . Denno, 388 U. S., 
at 300-301. Nor did the Government in Almeida-Sanchez urge upon 
us any considerations of exclusionary rule policy independent of 
the merits of the Fourth Amendment question which we decided 
adversely to the Government.

13 In its haste to extrapolate today’s decision, that dissent argues



UNITED STATES v. PELTIER 543

531 Dou gl as , J., dissenting

Mr . Justice  Stewart  dissents from the opinion and 
judgment of the Court for the reasons set out in Part I 
of the dissenting opinion of Mr . Justice  Brennan , post, 
at 544-549.

Mr . Justice  Douglas , dissenting.
I agree with my Brother Brennan  that Almeida- 

Sanchez v. United States, 413 U. S. 266 (1973), reaffirmed 
traditional Fourth Amendment principles and that the 
purposes of the exclusionary rule compel exclusion of the 
unconstitutionally seized evidence in this case. I adhere 
to my view that a constitutional rule made retroactive in 
one case must be applied retroactively in all. See my 
dissent in Daniel n . Louisiana, 420 U. S. 31, 33 (1975), 
and cases cited. It is largely a matter of chance that 
we held the Border Patrol to the command of the 
Fourth Amendment in Almeida-Sanchez rather than in 
the case of this defendant. Equal justice does not per-
mit a defendant’s fate to depend upon such a fortuity. 
The judgment below should be affirmed.

that this decision will both “stop dead in its tracks judicial develop-
ment of Fourth Amendment rights” since “the first duty of a court 
will be to deny the accused’s motion to suppress if he cannot cite 
a case invalidating a search or seizure on identical facts” and add 
“a new layer of factfinding in deciding motions to suppress in the 
already heavily burdened federal courts.” Post, at 554, 560. 
Whether today’s decision will reduce the responsibilities of district 
courts, as the dissent first suggests, or whether that burden will be 
increased, as the dissent also suggests, it surely will not fulfill both 
of these contradictory prophecies. A fact not open to doubt is 
that the district courts are presently required, in hearing motions 
to suppress evidence, to spend substantial time addressing issues that 
do not go to a criminal defendant’s guilt or innocence. In this 
case, for example, the transcript of the suppression hearing takes 
almost three times as many pages in the Appendix as is taken by 
the transcript of respondent’s trial. App. 5-36.
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Mr . Just ice  Brennan , with whom Mr . Justice  Mar -
shall  joins, dissenting.

I
Until today the question of the prospective appli-

cation of a decision of this Court was not deemed to 
be presented unless the decision “constitute [d] a sharp 
break in the line of earlier authority or an avulsive 
change which caused the current of the law thereafter to 
flow between new banks.” Hanover Shoe, Inc. v. United 
Shoe Machinery Corp., 392 U. S. 481, 499 (1968).1 
Measured by that test, our decision in Almeida-Sanchez 
v. United States, 413 U. S. 266 (1973), presents no ques-
tion of prospectivity, and the Court errs in even address-
ing the question. For both the Court’s opinion and the 
concurring opinion of Mr . Justi ce  Powell  in Almeida- 
Sanchez plainly applied familiar principles of constitu-
tional adjudication announced 50 years ago in Carroll v. 
United States, 267 U. S. 132, 153-154 (1925), and merely 
construed 66 Stat. 233, 8 U. S. C. § 1357 (a)(3), so as to 
render it constitutionally consistent with that decision. 
413 U. S., at 272; id., at 275, and n. 1 (Powell , J., 
concurring).

The Court states, however, that the Border Patrol 
agents searched Peltier “in reliance upon a validly en-
acted statute, supported by longstanding administrative 
regulations and continuous judicial approval....” Ante,

1 This requirement has been variously stated. See, e. g., Desist v. 
United States, 394 U. S. 244, 248 (1969) (“a clear break with the 
past”); Milton v. Wainwright, 407 U. S. 371, 381 n. 2 (1972) 
(Stew art , J., dissenting) (“a sharp break in the web of the law”); 
Chevron Oil Co. v. Huson, 404 U. S. 97, 106 (1971) (“the de-
cision to be applied nonretroactively must establish a new principle 
of law, either by overruling clear past precedent on which litigants 
may have relied ... or by deciding an issue of first impression whose 
resolution was not clearly foreshadowed . ..”).
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at 541. With all respect, any such reliance would be 
misplaced. First, the Court repeats the error of my 
Brother White  in his dissent in Almeida-Sanchez in find-
ing express congressional and administrative approval 
for random roving patrol searches. 413 U. S., at 291, 
292-293, 296. The statute, 8 U. S. C. § 1357 (a), only 
authorizes searches of vehicles “without warrant . . . 
within a reasonable distance from any external bound-
ary” ; nothing in the statute expressly dispenses with the 
necessity for showing probable cause. The regulation, 8 
CFR § 287.1 (a)(2) (1973), merely defined “a reasonable 
distance” as “within 100 air miles”; it, too, does not 
purport to exempt the Border Patrol from observing the 
probable-cause requirement.2

Second, the Court states that “[b]etween 1952 and 
Almeida-Sanchez, roving Border Patrol searches under 
§ 287 (a)(3) were upheld repeatedly against constitu-
tional attack.” Ante, at 540. But the first decision of 
the Court of Appeals for the Ninth Circuit squarely in 
point, United States v. Miranda, 426 F. 2d 283, was de-
cided in 1970, and the second, United States n . Almeida-

2 Nor is there anything in the legislative history of § 1357 (a) 
which suggests that Congress intended to authorize the Border 
Patrol to stop any car in motion within 100 miles of a 
border. See H. R. Rep. No. 186, 79th Cong., 1st Sess., 2 (1945) ; 
S. Rep. No. 632, 79th Cong., 1st Sess., 2 (1945). See also United 
States v. Almeida-Sanchez, 452 F. 2d 459, 465 (CA9 1971) (Brown-
ing, J., dissenting): “The more reasonable interpretation of a statute 
of this sort is not that it defines a constitutional standard of reason-
ableness for searches by the government agents to whom it applies, 
but rather that it delegates authority to be exercised by those agents 
in accordance with constitutional limitations. . . . The statute 
authorizes the officers to conduct such searches—and a search 
within the statute’s terms is not illegal as beyond the officer’s stat-
utory authority. But a search within the literal language of the 
[statute] is nonetheless barred if it violates the Fourth Amendment. 
See, e. g., Boyd v. United States, 116 U. S. 616 .. . (1886).”
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Sanchez, 452 F. 2d 459, was decided over strong dissent 
in 1971 and was pending on certiorari in this Court when 
Peltier was searched. 406 U. S. 944 (1972). The first 
decision of the Court of Appeals for the Tenth Circuit 
approving alien searches by roving patrols without either 
probable cause or any suspicious conduct was in 1969. 
Roa-Rodriquez n . United States, 410 F. 2d 1206. And 
the Court of Appeals for the Fifth Circuit, unlike the 
Ninth and Tenth Circuits, always required at least a 
“reasonable suspicion” that a car might contain aliens as 
the basis of a valid search under 8 U. S. C. § 1357 (a) (3). 
United States v. Wright, 476 F. 2d 1027, 1030, and n. 2 
(1973), and cases cited.

In addition, the rule of Miranda, supra, was a patent 
anomaly in the Courts of Appeals which sanctioned rov-
ing patrol searches without a showing even of suspicious 
circumstances. The Court of Appeals for the Ninth 
Circuit, for example, held consistently that probable 
cause must be shown to validate a search for contraband 
except in a border search or its functional equivalent, see, 
e. g., Cervantes v. United States, 263 F. 2d 800, 803 
(1959); Fumagalli N. United States, 429 F. 2d 1011 
(1970),3 and this despite a statutory authorization 
to search for contraband at least as broad as § 1357 (a)

3 In Cervantes, the court said: “The government . . . appears to 
accept appellant’s proposition that the reasonableness of a search 
made of an automobile on the highway and its driver depends 
upon a showing of probable cause. . . . That this is the proper 
test of the reasonableness of such a search, see Carroll v. United 
States, supra, 267 U. S., at pages 155-156 . . . .” 263 F. 2d, at 803, 
and n. 4. Despite this general language, Cervantes was later sum-
marily distinguished as applying only to searches for contraband, 
and not to searches for aliens. Fumagalli v. United States, 429 F. 
2d, at 1013. No attempt was ever made to explain how a search for 
aliens could be distinguished under Carroll from a search for contra-
band. See United States n . Almeida-Sanchez, 452 F. 2d, at 464 
(Browning, J., dissenting).
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( 3). See 14 Stat. 178, 19 U. S. C. § 482.  Moreover, the 
Courts of Appeals require some measure of cause to sus-
pect violation of law in interrogations and arrests author-
ized by other subsections of 8 U. S. C. § 1357 (a). See 
Au Yi Lau v. INS, 144 U. S. App. D. C. 147, 445 F. 2d 
217 (1971); Yam Sang Kwai v. INS, 133 U. S. App. 
D. C. 369, 411 F. 2d 683 (1969).

4

Given this history, it becomes quite clear why the 
Court has found it necessary to discard the “sharp break” 
test to reach the prospectivity question in this case. For 
the approval by Courts of Appeals of this law enforcement 
practice was short-lived, less than unanimous, irreconcil-
able with other rulings of the same courts, and contrary 
to the explicit doctrine of this Court in Carroll, supra, as 
reaffirmed in Brinegar v. United States, 338 U. S. 160, 
164 (1949), and other cases. If a case in this Court 
merely reaffirming longstanding precedent can ever con-
stitute the “avulsive change [in] the current of the law” 
required before we even address the issue of prospectivity, 
Hanover Shoe, 392 U. S., at 499, surely Almeida-Sanchez 
was not such a case.6

4Title 19 U. S. C. §482 provides in pertinent part: “Any of the 
officers or persons authorized to board or search vessels may stop, 
search, and examine, as well without as within their respective dis-
tricts, any vehicle, ... or person, on which or whom he or they 
shall suspect there is merchandise which is subject to duty, or shall 
have been introduced into the United States in any manner con-
trary to law . . . .”
“In order to avoid conflict between this statute and the Fourth 
Amendment, the statutory language has been restricted by the courts 
to ‘border searches.’ ” United States v. Weil, 432 F. 2d 1320, 1323 
(CA9 1970).

5 Most cases where the Court has ordained prospective application
of a new rule of criminal procedure have involved decisions which 
explicitly overruled a previous decision of this Court. See Link-
letter n . Walker, 381 U. S. 618 (1965), involving the retroactivity 
of Mapp n . Ohio, 367 U. S. 643 (1961), which had overruled Wolf v.
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This case is a good illustration of the dangers of ad-
dressing prospectivity where the “sharp break” standard 
is not met. As this Court has recognized, applying a 
decision only prospectively,6 can entail inequity to others 
whose cases are here on direct review but are held pend-
ing decision of the case selected for decision. Stovall v. 
Denno, 388 U. S. 293, 301 (1967). Although I continue to 
believe that denial of the benefits of the decision in such 
cases is a tolerable anomaly in cases in which defendants

Colorado, 338 U. S. 25 (1949); Williams v. United States, 401 U. S. 
646 (1971), involving the retroactivity of Chimel v. California, 395 
U. S. 752 (1969), which overruled United States v. Rabinowitz, 339 
U. S. 56 (1950), and Harris v. United States, 331 U. S. 145 (1947); 
Fuller v. Alaska, 393 U. S. 80 (1968) (per curiam), involving the 
retroactivity of Lee n . Florida, 392 IT. S. 378 (1968), which overruled 
Schwartz v. Texas, 344 U. S. 199 (1952); Desist v. United States, 
394 U. S. 244 (1969), involving the retroactivity of Katz v. United 
States, 389 IT. S. 347 (1967), which specifically rejected Goldman v. 
United States, 316 U. S. 129 (1942), and Olmstead v. United States, 
277 U. S. 438 (1928); Tehan n . United States ex rel. Shott, 382 U. S. 
406 (1966), involving the retroactivity of Griffin v. California, 380 
U. S. 609 (1965), which overruled Twining v. New Jersey, 211 U. S. 
78 (1908); Daniel v. Louisiana, 420 U. S. 31 (1975), involving the 
retroactivity of Taylor v. Louisiana, 419 U. S. 522 (1975), which 
specifically disapproved Hoyt v. Florida, 368 U. S. 57 (1961).

In other instances, the practice recently disapproved had, at least 
arguably, been sanctioned previously by this Court. See Johnson v. 
New Jersey, 384 U. S. 719, 731 (1966); Gosa v. May den, 413 U. S. 
665, 673 (1973) (opinion of Bla ck mu n , J.); Adams v. Illinois, 
405 U. S. 278 (1972).

Finally, in another group of cases, the rule applied prospectively 
was merely a prophylactic one, designed by this Court to protect 
underlying rights already announced and applicable retroactively. 
See Halliday v. United States, 394 U. S. 831 (1969) (per curiam)', 
Stovall v. Denno, 388 U. S. 293 (1967); Michigan n . Payne, 412 
U. S. 47 (1973).

6 Of course, we have always given the benefit of a criminal pro-
cedure decision to the defendant in whose case the principle was 
announced. See Stovall n . Denno, supra, at 301.
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were accorded all constitutional rights then announced 
by this Court, it becomes intolerable, and a travesty of 
justice, when the Court does no more than reaffirm and 
apply long-established constitutional principles to correct 
an aberration created by the courts of appeals.

More fundamentally, applying a decision of this Court 
prospectively when the decision is not a “sharp break in 
the web of the law,” Milton v. Wainwright, 407 U. S. 371, 
381 n. 2 (1972) (Stew art , J., dissenting), encourages 
in those responsible for law enforcement a parsimonious 
approach to enforcement of constitutional rights. “One 
need not be a rigid partisan of Blackstone to recognize 
that many, though not all, of this Court’s constitutional 
decisions are grounded upon fundamental principles 
whose content does not change dramatically from year to 
year . . . .” Desist n . United States, 394 U. S. 244, 263 
(1969) (Harlan, J., dissenting). To apply our opinions 
prospectively except in “sharp break” cases “add[s] this 
Court’s approval to those who honor the Constitution’s 
mandate only where acceptable to them or compelled by 
the precise and inescapable specifics of a decision of this 
Court. . . . History does not embrace the years needed 
for us to hold, millimeter by millimeter, that such and 
such a penetration of individual rights is an infringement 
of the Constitution’s guarantees. The vitality of our 
Constitution depends upon conceptual faithfulness and 
not merely decisional obedience. Certainly, this Court 
should not encourage police or other courts to disregard 
the plain purport of our decisions and to adopt a let’s- 
wait-until-it’s-decided approach.” Id., at 277 (Fortas, 
J., dissenting).7

71 continue to believe that Mr. Justice Harlan and Mr. Justice 
Fortas were in error in Desist itself, because Katz v. United States, 
supra, did overrule clear past precedent of this Court. But I think 
that the prophecy of horrors by the dissenters in Desist has, with 
the Court’s opinion today, come true.
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II
Nevertheless, the Court substitutes, at least as respects 

the availability of the exclusionary rule in cases involv-
ing searches invalid under the Fourth Amendment, a 
presumption against the availability of decisions of this 
Court except prospectively. The substitution discards 
not only the “sharp break” determinant but also the 
equally established principle that prospectivity “is not 
automatically determined by the provision of the Con-
stitution on which the dictate is based. . . . [W]e must 
determine retroactivity ‘in each case’ by looking to the 
peculiar traits of the specific ‘rule in question.’ ” John-
son n . New Jersey, 384 U. S. 719, 728 (1966).8 Link-
letter v. Walker, 381 U. S. 618 (1965), the seminal pro-
spectivity decision, held only that “the Court may in the 
interest of justice make [a] rule prospective . . . where 
the exigencies of the situation require such an applica-
tion.” Id., at 628 (emphasis added). Today the 
Court stands the Linkletter holding on its head by creat-
ing a class of cases in which nonretroactivity is the rule 
and not, as heretofore, the exception.

The Court’s stated reason for this remarkable depar-
ture from settled principles is “the policies underlying 
the [exclusionary] rule.” Ante, at 534-535. But the 
policies identified by the Court as underlying that rule in 
Fourth Amendment cases are distorted out of all resem-
blance to the understanding of purposes that has hereto-
fore prevailed. I said in my dissent in United States v. 
Calandra, 414 U. S. 338 (1974), that that decision left

8 See also Michigan v. Tucker, 417 U. S. 433, 453 n. 26 (1974): 
“Under the framework of the analysis established in Linkletter, 
supra, and in subsequent cases, it would seem indispensable to 
understand the basis for a constitutional holding of the Court in 
order to later determine whether that holding should be 
retroactive.”
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me “with the uneasy feeling that ... a majority of my 
colleagues have positioned themselves to . . . abandon 
altogether the exclusionary rule in search-and-seizure 
cases.” Id., at 365. My uneasiness approaches convic-
tion after today’s treatment of the rule.

Ill
The Court’s opinion depends upon an entirely new 

understanding of the exclusionary rule in Fourth Amend-
ment cases, one which, if the vague contours outlined 
today are filled in as I fear they will be, forecasts the 
complete demise of the exclusionary rule as fashioned by 
this Court in over 61 years of Fourth Amendment juris-
prudence. See Weeks v. United States, 232 U. S. 383 
(1914).9 An analysis of the Court’s unsuccessfully 
veiled reformulation demonstrates that its apparent rush 
to discard 61 years of constitutional development has 
produced a formula difficult to comprehend and, on any 
understanding of its meaning, impossible to justify.

The Court signals its new app?bach in these words: “If 
the purpose of the exclusionary rule is to deter unlawful 
police conduct, then evidence obtained from a search 
should be suppressed only if it can be said that the law 
enforcement officer had knowledge, or may properly be 
charged with knowledge, that the search was unconstitu-
tional under the Fourth Amendment.” Ante, at 542. 
True, the Court does not state in so many words that 
this formulation of the exclusionary rule is to be applied 
beyond the present retroactivity context. But the prop-
osition is stated generally and, particularly in view of 

9 The exclusionary rule in federal cases has roots that antedate 
even Weeks. Twenty-eight years before that decision, in Boyd v. 
United States, 116 U. S. 616 (1886), the Court held that the ad-
mission into evidence of papers acquired by the Government in vio-
lation of the Fourth Amendment was unconstitutional. Id., at 638.
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the concomitant expansion of prospectivity announced 
today, Part I, supra, I have no confidence that the new 
formulation is to be confined to putative retroactivity 
cases. Rather, I suspect that when a suitable opportu-
nity arises, today’s revision of the exclusionary rule will 
be pronounced applicable to all search-and-seizure cases. 
I therefore register my strong disagreement now.

The new formulation obviously removes the very 
foundation of the exclusionary rule as it has been ex-
pressed in countless decisions. Until now the rule in 
federal criminal cases decided on direct review10 has 
been that suppression is necessarily the sanction to be 
applied when it is determined that the evidence was in 
fact illegally acquired.11 The revision unveiled today

101 emphasize that this is a federal criminal case, and that the 
exclusionary rule issue comes to us on direct review. Thus, neither 
Mapp v. Ohio, 367 U. S. 643 (1961), applying the Fourth Amend-
ment exclusionary rule to the States, nor Kaufman n . United States, 
394 U. S. 217 (1969), permitting Fourth Amendment exclusionary 
rule issues to be raised for the first time in collateral proceedings, is 
here involved. While abandonment of both Mapp and Kaufman 
has at times been advocated, no Justice has intimated that Weeks 
should also be overruled, at least in the absence of suitable and 
efficacious substitute remedies. See, on Mapp, Coolidge v. New 
Hampshire, 403 U. S. 443, 490 (1971) (Harlan, J., concurring); id., 
at 492 (Bur ge r , C. J., dissenting in part and concurring in part); id., 
at 493 (Black, J., concurring and dissenting); id., at 510 (statement 
of Bla ck mu n , J.); on Kaufman, see Schneckloth v. Bustamonte, 412 
U. S. 218, 250 (1973) (Pow ell , J., joined by Burg er , C. J., 
and Reh nq ui st , J., concurring); see also, id., at 249 (Bla ck mun , J., 
concurring). But see, on Weeks, Bivens v. Six Unknown Federal 
Narcotics Agents, 403 U. S. 388, 420-421 (1971) (Bur ge r , C. J., dis-
senting) ; Schneckloth, supra, at 267-268, n. 25 (Pow el l , J., 
concurring).

11 Wolf v. Colorado, 338 U. S. 25, 28 (1949), summarized Weeks as 
follows: “In Weeks v. United States, supra, this Court held that in 
a federal prosecution the Fourth Amendment barred the use of evi-
dence secured through an illegal search and seizure.” (Emphasis
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suggests that instead of that single inquiry, district 
judges may also have to probe the subjective knowledge 
of the official who orders the search, and the inferences 
from existing law that official should have drawn.12 The 
decision whether or not to order suppression would then 
turn upon whether, based on that expanded inquiry, 
suppression would comport with either the deterrence 
rationale of the exclusionary rule or “the imperative of 
judicial integrity.”13

added.) Elkins v. United States, 364 U. S. 206, 212-213 (1960), 
again confirmed the Weeks rule, “[e]vidence which had been seized 
by federal officers in violation of the Fourth Amendment [can]not 
be used in a federal criminal prosecution” (emphasis added), and 
expanded it to cover “evidence obtained by state officers during a 
search which, if conducted by federal officers, would have violated 
the defendant’s immunity from unreasonable searches and seizures 
under the Fourth Amendment,” id., at 223 (emphasis added); 
see also id., at 222. Similarly, Ker v. California, 374 U. S. 23, 30 
(1963), stated that the exclusionary rule “forbids the Federal Gov-
ernment to convict a man of crime by using testimony or papers 
obtained from him by unreasonable searches and seizures as de-
fined in the Fourth Amendment” (emphasis supplied); see also 
id., at 34. Thus, the test whether evidence should be suppressed in 
federal court has always been solely whether the Fourth Amendment 
prohibition against “unreasonable” searches and seizures was vio-
lated, nothing more and nothing less. See also, e. g., Aiderman v. 
United States, 394 U. S. 165, 176 (1969); United States v. Calandra, 
414 U. S. 338, 347 (1974).

12 To be sure, the very vagueness of the intimated reformulation 
as articulated today leaves unclear exactly what showing demon-
strates that a law enforcement officer “may properly be charged 
with knowledge, that the search was unconstitutional.” In this 
case, for example, could the Border Patrol, a national organization, 
have been charged with knowledge of the unconstitutionality of an 
Almeida-Sanchez type search if the courts of appeals were in clear 
conflict on whether probable cause was required?

13 It is gratifying that the Court at least verbally restores to 
exclusionary-rule analysis this consideration, which for me is the 
core value served by the exclusionary rule. See Harris v. New
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On this reasoning, Almeida-Sanchez itself was wrongly- 
decided. For if the Border Patrolmen who searched 
Peltier could not have known that they were acting 
unconstitutionally, and thus could not have been de-
terred from the search by the possibility of the exclusion 
of the evidence from the trial, obviously the Border 
Patrolmen who searched Almeida-Sanchez several years 
earlier had no reason to be any more percipient. If 
application of the exclusionary rule depends upon a 
showing that the particular officials who conducted or 
authorized a particular search knew or should have 
known that they were violating a specific, established 
constitutional right, the reversal of Almeida-Sanchez’ 
conviction was plainly error.

Other defects of today’s new formulation are also 
patent. First, this new doctrine could stop dead in 
its tracks judicial development of Fourth Amendment 
rights. For if evidence is to be admitted in criminal 
trials in the absence of clear precedent declaring the 
search in question unconstitutional, the first duty of a 
court will be to deny the accused’s motion to suppress 
if he cannot cite a case invalidating a search or seizure 
on identical facts.14 Yet, even its opponents concede

York, 401 U. S. 222, 231-232 (1971) (Bre nn an , J., dissenting); 
United States v. Calandra, supra, at 355 (Bre nn an , J., dissenting). 
But the Court’s treatment of this factor is wholly unsatisfactory. 
See id., at 359-360 (Bre nna n , J., dissenting). I need discuss the 
question no further, however, since the Court merges the “imperative 
of judicial integrity” into its deterrence rationale, ante, at 538, and 
then ignores the imperative when it applies its new theory to the 
facts of this case, see Part II of the Court’s opinion. Rather, I show 
in the text that, on the Court’s own deterrence rationale alone, 
today’s suggested reformulation would be a disaster.

14 Angelet v. Fay, 381 U. S. 654 (1965), declined to decide 
whether Mapp v. Ohio, 367 U. S. 643 (1961), would bar federal 
agents from testifying in a state court concerning illegally obtained
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that the great service of the exclusionary rule has been 
its usefulness in forcing judges to enlighten our under-
standing of Fourth Amendment guarantees. “It is . . . 
imperative to have a practical procedure by which 
courts can review alleged violations of constitutional 
rights and articulate the meaning of those rights. The 
advantage of the exclusionary rule—entirely apart from 
any direct deterrent effect—is that it provides an oc-
casion for judicial review, and it gives credibility to the 
constitutional guarantees. By demonstrating that so-
ciety will attach serious consequences to the violation 
of constitutional rights, the exclusionary rule invokes 
and magnifies the moral and educative force of the law. 
Over the long term this may integrate some fourth 
amendment ideals into the value system or norms of 
behavior of law enforcement agencies.” Oaks, Studying 
the Exclusionary Rule in Search and Seizure, 37 U. Chi. 
L. Rev. 665, 756 (1970) (hereafter Oaks). See also Am-
sterdam, Perspectives on the Fourth Amendment, 58 
Minn. L. Rev. 349, 429-430 (1974) (hereafter Amster-
dam) . While distinguished authority has suggested that 
an effective affirmative remedy could equally serve that 
function, see Oaks, supra, and Bivens v. Six Unknown 
Federal Narcotics Agents, 403 U. S. 388, 420-423 (1971) 
(Burger , C. J., dissenting), no equally effective alterna-
tive has yet been devised.

evidence, because Mapp was held in Linkletter n . Walker, 381 U. S. 
618 (1965), to be nonretroactive. Somewhat similarly, Michigan v. 
Tucker, 417 U. S. 433 (1974), refused to decide whether Miranda v. 
Arizona, 384 U. S. 436 (1966), applies to exclude the testimony of a 
witness discovered as a result of a statement given after incomplete 
Miranda warnings, because the interrogation in Pucker occurred be-
fore Miranda. See also Michigan n . Payne, 412 U. S., at 49-50, n. 3. 
Thus, there is clear precedent for avoiding decision of a constitu-
tional issue raised by police behavior when in any event the evidence 
was admissible in the particular case at bar.
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Second, contrary to the Court’s assumption, the exclu-
sionary rule does not depend in its deterrence rationale 
on the punishment of individual law enforcement offi-
cials.15 Indeed, one general fallacy in the reasoning of 
critics of the exclusionary rule is the belief that the rule 
is meant to deter official wrongdoers by punishment or 
threat of punishment. It is also the fallacy of the 
Court’s attempt today to outline a revision in the exclu-
sionary rule.

Deterrence can operate in several ways. The sim-
plest is special or specific deterrence—punishing an in-
dividual so that he will not repeat the same behavior. 
But “ [t] he exclusionary rule is not aimed at special deter-
rence since it does not impose any direct punishment on a 
law enforcement official who has broken the rule. . . . 
The exclusionary rule is aimed at affecting the wider 
audience of all law enforcement officials and society at

15 Critics of the exclusionary rule emphasize that in actual opera-
tion law enforcement officials are rarely reprimanded, discharged, 
or otherwise disciplined when evidence is excluded at trial for search- 
and-seizure violations. While this fact, to the extent it is true, may 
limit the efficacy of the exclusionary rule, it does not, for the reasons 
stated in the text, prove it useless. Suggestions are emerging for 
tailoring the exclusionary rule to the adoption and enforcement of 
regulations and training procedures concerning searches and seizures 
by law enforcement agencies. Amsterdam 409 et seq.; 
Kaplan, The Limits of the Exclusionary Rule, 26 Stan. L. Rev. 
1027, 1050 et seq. (1974). Today’s approach, rather than advanc-
ing this goal, would diminish the incentive for law enforcement 
agencies to train and supervise subordinate officers. See id., 
at 1044. At any rate, to the extent law enforcement agen-
cies do visit upon individual employees consequences for conducting 
searches and seizures which are later held illegal, the agencies can 
be expected to take account of the degree of departure from exist-
ing norms as elucidated in court decisions. Thus, there is no need 
for the courts to adjust the exclusionary rule in order to assure 
fairness to individual officials or to promote decisiveness.
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large. It is meant to discourage violations by individuals 
who have never experienced any sanction for them.” 
Oaks 709-710.16

Thus, the exclusionary rule, focused upon general, not 
specific, deterrence, depends not upon threatening a sanc-
tion for lack of compliance but upon removing an induce-
ment to violate Fourth Amendment rights. Elkins v. 
United States, 364 U. S. 206, 217 (1960), clearly ex-
plained that the exclusionary rule’s “purpose is to deter— 
to compel respect for the constitutional guaranty in the 
only effectively available way—by removing the incen-
tive to disregard it.” (Emphasis added.) “A criminal 
court system functioning without an exclusionary rule ... 
is the equivalent of a government purchasing agent pay-
ing premium prices for evidence branded with the stamp 
of unconstitutionality. ... If [the Government] re-
ceives the products of [illegal] searches and seizures . . . 
and uses them as the means of convicting people whom 
the officer conceives it to be his job to get convicted, it 
is not merely tolerating but inducing unconstitutional 

16 See also Amsterdam 431:
“The common focus on the concept of ‘deterrence’ in the debate 

over the exclusionary rule can be quite misleading. It suggests that 
the police have a God-given inclination to commit unconstitutional 
searches and seizures unless they are ‘deterred’ from that behavior. 
Once this assumption is indulged, it is easy enough to criticize the 
rule excluding unconstitutionally obtained evidence on the ground 
that it ‘does not apply any direct sanction to the individual officer 
whose illegal conduct results in the exclusion,’ and so cannot ‘deter’ 
him. But no one, to my knowledge, has ever urged that the exclu-
sionary rule is supportable on this principle of ‘deterrence.’ It is 
not supposed to ‘deter’ in the fashion of the law of larceny, for 
example, by threatening punishment to him who steals a television 
set—a theory of deterrence, by the way, whose lack of empirical 
justification makes the exclusionary rule look as solid by comparison 
as the law of gravity.”
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searches and seizures.” Amsterdam 431-432.17 (Em-
phasis supplied.)

We therefore might consider, in this light, what may 
have influenced the officials who authorized roving 
searches without probable cause under the supposed au-
thority of 8 U. S. C. § 1357 (a)(3) and 8 CFR § 287.1 
(a)(2) (1973).18 The statute is at best ambiguous as to

17 See also Oaks 711:
“ 'The act is branded as reprehensible by authorized organs of 

society,’ Andenaes states, ‘and this official branding of the conduct 
may influence attitudes quite apart from the fear of sanctions.’ 
The existence and imposition of a sanction reinforces the rule and 
underlines the importance of observing it. The principle is directly 
applicable to the exclusionary rule. The salient defect in the rule 
of Wolf v. Colorado was the difficulty of persuading anyone that 
the guarantees of the fourth amendment were seriously intended 
and important when there was no sanction whatever for their vio-
lation. As a visible expression of social disapproval for the viola-
tion of these guarantees, the exclusionary rule makes the guarantees 
of the fourth amendment credible. Its example teaches the impor-
tance attached to observing them.”

181 assume that the Court’s statement that “the purpose of the 
exclusionary rule is to deter unlawful police conduct,” ante, at 542, 
does not imply that deterrence can work only at the level of the 
individual officers on the scene, nor suggest that under its approach 
only the knowledge, real or constructive, of the official conducting 
the search is relevant. Fourth Amendment violations become more, 
not less, reprehensible when they are the product of Government 
policy rather than an individual policeman’s errors of judgment. 
See Aiderman v. United States, 394 U. S., at 203 (Fortas, J., con-
curring in part and dissenting in part).
“[T]he Fourth Amendment was intended to secure the citizen in 
person and property against unlawful invasion of the sanctity of 
his home by officers of the law acting under legislative or judicial 
sanction. This protection is equally extended to the action of the 
Government and officers of the law acting under it. . . .” Weeks v. 
United States, 232 U. S. 383, 394 (1914). (Emphasis supplied.) 
Obviously, any rule intended to prevent Fourth Amendment viola-
tions must operate not only upon individual law enforcement officers
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whether probable cause is required, though quite explicit 
that a warrant is not.19 The officials could therefore read 
the statute in one of two ways. They could read it not to 
require probable cause, regard as irrelevant Carroll v. 
United States, 267 U. S. 132 (1925), requiring probable 
cause, though no warrant, before stopping and searching 
a moving automobile unless the search is at the border, 
and command their subordinates to stop at random any 
car within 100 miles of the border and search for illegal 
aliens. Or they could conclude that because the statute 
is silent about probable cause, and because Carroll seems 
to require it, they should instruct their subordinates to 
stop moving vehicles away from the border only if there 
is some good reason to believe that they contain illegal 
aliens. Obviously, today’s decision is a wide-open invi-
tation to pursue the former course, because if this Court 
later decides that the officers guessed wrong in a particu-
lar case, one conviction will perhaps be lost, but many 
will have been gained, see supra, at 549, 554. The con-
cept of the exclusionary rule until today, however, was 
designed to discourage officials from invariably opting for 
the choice that compromises Fourth Amendment rights, 
even though that rule has not worked perfectly as it did 
not in this case. “The efforts of the courts and their 
officials to bring the guilty to punishment, praiseworthy 
as they are, are not to be aided by the sacrifice of those 
great principles established by years of endeavor and 

but also upon those who set policy for them and approve their 
actions. Otherwise, for example, evidence derived from any 
search under a warrant could be admissible, because the searching 
policeman, having had a warrant approved by the designated 
judicial officer, had every reason to believe the warrant valid. 
Certainly, the Court can intend no such result, and would have 
lower courts inquire into the frame of mind, actual and constructive, 
of all officials whose actions were relevant to the search.

19 See supra, at 545, and n. 2.
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suffering which have resulted in their embodiment in the 
fundamental law of the land.” Weeks, 232 U. S., at 393 
(emphasis supplied).

Aside from this most fundamental error, solid practical 
reasons militate forcefully in favor of rejection of today’s 
suggested road to revision of the exclusionary rule. This 
Court has already rejected a case-by-case approach to the 
exclusionary rule. After Wolf v. Colorado, 338 U. S. 25 
(1949), had held the Fourth Amendment applicable to 
the States without also requiring the States to follow 
the exclusionary rule of Weeks, Irvine v. California, 347 
U. S. 128 (1954), presented the opportunity of compelling 
the States to apply Weeks in especially egregious situa-
tions such as Irvine’s. The Court rejected the oppor-
tunity because “a distinction of the kind urged would 
leave the rule so indefinite that no state court could know 
what it should rule in order to keep its processes on solid 
constitutional ground.” Id., at 134 (opinion of Jack- 
son, J.). See also id., at 138 (Clark, J., concurring).

Today’s formulation extended to all search-and-seizure 
cases would inevitably introduce the same uncertainty, by 
adding a new layer of factfinding in deciding motions to 
suppress in the already heavily burdened federal courts. 
The district courts would have to determine, and the 
appellate courts to review, subjective states of mind of 
numerous people, see n. 18, supra, and reasonable objec-
tive extrapolations of existing law, on each of the thou-
sands of suppression motions presented each year.20 Nice 
questions will have to be faced, such as whether to ex-
clude evidence obtained in a search which officers be-

20 In addition, adding “one more factfinding operation, and an 
especially difficult one to administer, to those already required of 
[the] lower judiciary” could add a factor of discretion to the opera-
tion of the exclusionary rule impossible for the appellate courts 
effectively to control. Kaplan, supra, n. 15, at 1045.
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lieved to be unconstitutional but which in fact was not, 
and whether to exclude evidence obtained in a search in 
fact unconstitutional and believed to be unconstitutional, 
but which the ordinary, reasonable police officer might 
well have believed was constitutional. One criticism of 
the present formulation of the exclusionary rule is that 
it may deflect the inquiry in a criminal trial from the 
guilt of the defendant to the culpability of the police. 
The formulation suggested today would vastly exacer-
bate this possibility, heavily burden the lower courts, 
and worst of all, erode irretrievably the efficacy of the 
exclusion principle.21 Indeed, “no [federal] court could 
know what it should rule in order to keep its processes 
on solid constitutional ground.” Cf. 347 U. S., at 134. 
Because of the superficial and summary way that the 
Court treats the question the formulation will, I am 
certain, be unsatisfactory even to those convinced, as I 
am not, that the exclusionary rule must be drastically 
overhauled.22

If a majority of my colleagues are determined to dis-
card the exclusionary rule in Fourth Amendment cases, 
they should forthrightly do so, and be done with it? 
This business of slow strangulation of the rule, with no

21 Indeed, Congress in recent years has declined to take steps 
somewhat similar to those now proposed. See Canon, Is the Exclu-
sionary Rule in Failing Health? Some New Data and a Plea Against 
a Precipitous Conclusion, 62 Ky. L. J. 681, 694-696 (1974).

22 For example, the modification of the exclusionary rule most 
discussed recently has been that in the All Model Code of Pre-
Arraignment Procedure §290.2 (2) (Prop. Off. Draft No. 1, 1972). 
See Bivens, 403 U. S., at 424 (Appendix to opinion of Bur ge r , C. J., 
dissenting); Canon, supra, n. 21, at 694-696. While the 
ALI proposal raises »many of the same questions I have outlined 
above, it differs substantially from the Court’s proposed approach, 
since it takes into account many factors besides “(c) the extent to 
which the violation was willful.”
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opportunity afforded parties most concerned to be heard, 
would be indefensible in any circumstances. But to 
attempt covertly the erosion of an important principle 
over 61 years in the making as applied in federal courts 
clearly demeans the adjudicatory function, and the insti-
tutional integrity of this Court.
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O’CONNOR v. DONALDSON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 74-8. Argued January 15, 1975—Decided June 26, 1975

Respondent, who was confined almost 15 years “for care, mainte-
nance, and treatment” as a mental patient in a Florida state 
hospital, brought this action for damages under 42 U. S. C. 
§ 1983 against petitioner, the hospital’s superintendent, and other 
staff members, alleging that they had intentionally and maliciously 
deprived him of his constitutional right to liberty. The evidence 
showed that respondent, whose frequent requests for release had 
been rejected by petitioner notwithstanding undertakings by re-
sponsible persons to care for him if necessary, was dangerous 
neither to himself nor others, and, if mentally ill, had not received 
treatment. Petitioner’s principal defense was that he had acted 
in good faith, since state law, which he believed valid, had 
authorized indefinite custodial confinement of the “sick,” even if 
they were not treated and their release would not be harmful, 
and that petitioner was therefore immune from any liability for 
monetary damages. The jury found for respondent and awarded 
compensatory and punitive damages against petitioner and a 
codefendant. The Court of Appeals, on broad Fourteenth Amend- 
ment grounds, affirmed the District Court’s ensuing judgment 
entered on the verdict. Held:

1. A State cannot constitutionally confine, without more, a non- 
dangerous individual who is capable of surviving safely in freedom 
by himself or with the help of willing and responsible family mem-
bers or friends, and since the jury found, upon ample evidence, 
that petitioner did so confine respondent, it properly concluded 
that petitioner had violated respondent’s right to liberty. Pp. 
573-576.

2. Since the Court of Appeals did not consider whether the 
trial judge erred in refusing to give an instruction requested by 
petitioner concerning his claimed reliance on state law as authori-
zation for respondent’s continued confinement, and since neither 
court below had the benefit of this Court’s decision in Wood v. 
Strickland, 420 U. S. 308, on the scope of a state official’s qualified 
immunity under 42 U. S. C. § 1983, the case is vacated and 
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remanded for consideration of petitioner’s liability vel non for 
monetary damages for violating respondent’s constitutional right. 
Pp. 576-577.

493 F. 2d 507, vacated and remanded.

Ste wa rt , J., delivered the opinion for a unanimous Court. Bur -
ge r , C. J., filed a concurring opinion, post, p. 578.

Raymond W. Gearey, Assistant Attorney General of 
Florida, argued the cause for petitioner pro hac vice. 
With him on the briefs were Robert L. Shevin, Attorney 
General, and Daniel S. Dearing, Special Assistant Attor-
ney General.

Bruce J. Ennis, Jr., argued the cause for respondent. 
With him on the brief was Morton Birnbaum*

Mr . Justice  Stewart  delivered the opinion of the 
Court.

The respondent, Kenneth Donaldson, was civilly com-
mitted to confinement as a mental patient in the Florida 
State Hospital at Chattahoochee in January 1957. 
He was kept in custody there against his will for nearly 
15 years. The petitioner, Dr. J. B. O’Connor, was the 
hospital’s superintendent during most of this period. 

* William F. Hyland, Attorney General, Stephen Skillman, Assist-
ant Attorney General, and Joseph T. Maloney, Deputy Attorney 
General, filed a brief for the State of New Jersey as amicus curiae 
urging reversal.

Briefs of amici curiae urging affirmance were filed by E. Barrett 
Prettyman, Jr., for the American Psychiatric Assn.; by Francis M. 
Shea, Ralph J. Moore, Jr., John Townsend Rich, James F. Fitz-
patrick, Kurt W. Melchior, Harry J. Rubin, Sheridan L. Neimark, 
and A. L. Zwerdling for the American Association on Mental De-
ficiency; and by June Resnick German and Aljred Berman for the 
Committee on Mental Hygiene of the New York State Bar Assn.

William J. Brorvn, Attorney General, and Andrew J. Ruzicho and 
Barbara J. Rouse, Assistant Attorneys General, filed a brief for the 
State of Ohio as amicus curiae.
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Throughout his confinement Donaldson repeatedly, but 
unsuccessfully, demanded his release, claiming that he 
was dangerous to no one, that he was not mentally ill, 
and that, at any rate, the hospital was not providing 
treatment for his supposed illness. Finally, in February 
1971, Donaldson brought this lawsuit under 42 U. S. C. 
§ 1983, in the United States District Court for the North-
ern District of Florida, alleging that O’Connor, and other 
members of the hospital staff named as defendants, had 
intentionally and maliciously deprived him of his con-
stitutional right to liberty.1 After a four-day trial, the 
jury returned a verdict assessing both compensatory and 
punitive damages against O’Connor and a codefendant. 
The Court of Appeals for the Fifth Circuit affirmed the 
judgment, 493 F. 2d 507. We granted O’Connor’s peti-
tion for certiorari, 419 U. S. 894, because of the impor-
tant constitutional questions seemingly presented.

I
Donaldson’s commitment was initiated by his father, 

who thought that his son was suffering from “delusions.” 
After hearings before a county judge of Pinellas County, 
Fla., Donaldson was found to be suffering from “para-
noid schizophrenia” and was committed for “care, main-

1 Donaldson’s original complaint was filed as a class action on be-
half of himself and all of his fellow patients in an entire department 
of the Florida State Hospital at Chattahoochee. In addition to a 
damages claim, Donaldson’s complaint also asked for habeas corpus 
relief ordering his release, as well as the release of all members of the 
class. Donaldson further sought declaratory and injunctive relief 
requiring the hospital to provide adequate psychiatric treatment.

After Donaldson’s release and after the District Court dismissed 
the action as a class suit, Donaldson filed an amended complaint, 
repeating his claim for compensatory and punitive damages. Al-
though the amended complaint retained the prayer for declaratory 
and injunctive relief, that request was eliminated from the case 
prior to trial. See 493 F. 2d 507, 512-513.
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tenance, and treatment” pursuant to Florida statutory 
provisions that have since been repealed.2 The state law 
was less than clear in specifying the grounds necessary 

2 The judicial commitment proceedings were pursuant to § 394.22 
(11) of the State Public Health Code, which provided:

“Whenever any person who has been adjudged mentally incom-
petent requires confinement or restraint to prevent self-injury or 
violence to others, the said judge shall direct that such person be 
forthwith delivered to a superintendent of a Florida state hospital, 
for the mentally ill, after admission has been authorized under regu-
lations approved by the board of commissioners of state institutions, 
for care, maintenance, and treatment, as provided in sections 394.09, 
394.24, 394.25, 394.26 and 394.27, or make such other disposition 
of him as he may be permitted by law . . . .” Fla. Laws 1955- 
1956 Extra. Sess., c. 31403, § 1, p. 62.

Donaldson had been adjudged “incompetent” several days earlier 
under §394.22 (1), which provided for such a finding as to any 
person who was
“incompetent by reason of mental illness, sickness, drunkenness, 
excessive use of drugs, insanity, or other mental or physical condi-
tion, so that he is incapable of caring for himself or managing his 
property, or is likely to dissipate or lose his property or become 
the victim of designing persons, or inflict harm on himself or 
others . . . Fla. Gen. Laws 1955, c. 29909, § 3, p. 831.

It would appear that § 394.22 (11) (a) contemplated that invol-
untary commitment would be imposed only on those “incompetent” 
persons who “require [d] confinement or restraint to prevent self-
injury or violence to others.” But this is not certain, for § 394.22 
(11) (c) provided that the judge could adjudicate the person a 
“harmless incompetent” and release him to a guardian upon a find-
ing that he did “not require confinement or restraint to prevent self-
injury or violence to others and that treatment in the Florida State 
Hospital is unnecessary or would be without benefit to such per-
son . . . .” Fla. Gen. Laws 1955, c. 29909, § 3, p. 835 (emphasis 
added). In this regard, it is noteworthy that Donaldson’s “Order 
for Delivery of Mentally Incompetent” to the Florida State Hospital 
provided that he required “confinement or restraint to prevent self-
injury or violence to others, or to insure proper treatment.” (Em-
phasis added.) At any rate, the Florida commitment statute pro-
vided no judicial procedure whereby one still incompetent could
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for commitment, and the record is scanty as to Donald-
son’s condition at the time of the judicial hearing. 
These matters are, however, irrelevant, for this case in-
volves no challenge to the initial commitment, but is 
focused, instead, upon the nearly 15 years of confinement 
that followed.

The evidence at the trial showed that the hospital 
staff had the power to release a patient, not dangerous 
to himself or others, even if he remained mentally ill 
and had been lawfully committed.3 Despite many re-
quests, O’Connor refused to allow that power to be

secure his release on the ground that he was no longer dangerous 
to himself or others.

Whether the Florida statute provided a “right to treatment” for 
involuntarily committed patients is also open to dispute. Under 
§394.22 (11) (a), commitment “to prevent self-injury or violence to 
others” was “for care, maintenance, and treatment.” Recently 
Florida has totally revamped its civil commitment law and now 
provides a statutory right to receive individual medical treatment. 
Fla. Stat. Ann. § 394.459 (1973).

3 The sole statutory procedure for release required a judicial rein-
statement of a patient’s “mental competency.” Public Health Code 
§§ 394.22 (15) and (16), Fla. Gen. Laws 1955, c. 29909, § 3, pp. 838- 
841. But this procedure could be initiated by the hospital staff. 
Indeed, it was at the staff’s initiative that Donaldson was finally 
restored to competency, and liberty, almost immediately after 
O’Connor retired from the superintendency.

In addition, witnesses testified that the hospital had always had its 
own procedure for releasing patients—for “trial visits,” “home 
visits,” “furloughs,” or “out of state discharges”—even though the 
patients had not been judicially restored to competency. Those 
conditional releases often became permanent, and the hospital merely 
closed its books on the patient. O’Connor did not deny at trial 
that he had the power to release patients; he conceded that it was 
his “duty” as superintendent of the hospital “to determine whether 
that patient having once reached the hospital was in such condi-
tion as to request that he be considered for release from the 
hospital.”
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exercised in Donaldson’s case. At the trial, O’Connor 
indicated that he had believed that Donaldson would 
have been unable to make a “successful adjustment out-
side the institution,” but could not recall the basis for 
that conclusion. O’Connor retired as superintendent 
shortly before this suit was filed. A few months there-
after, and before the trial, Donaldson secured his release 
and a judicial restoration of competency, with the sup-
port of the hospital staff.

The testimony at the trial demonstrated, without con-
tradiction, that Donaldson had posed no danger to others 
during his long confinement, or indeed at any point in 
his life. O’Connor himself conceded that he had no per-
sonal or secondhand knowledge that Donaldson had ever 
committed a dangerous act. There was no evidence that 
Donaldson had ever been suicidal or been thought likely 
to inflict injury upon himself. One of O’Connor’s code-
fendants acknowledged that Donaldson could have earned 
his own living outside the hospital. He had done so for 
some 14 years before his commitment, and immediately 
upon his release he secured a responsible job in hotel 
administration.

Furthermore, Donaldson’s frequent requests for release 
had been supported by responsible persons willing to 
provide him any care he might need on release. In 1963, 
for example, a representative of Helping Hands, Inc., a 
halfway house for mental patients, wrote O’Connor ask-
ing him to release Donaldson to its care. The request 
was accompanied by a supporting letter from the Min-
neapolis Clinic of Psychiatry and Neurology, which a 
codefendant conceded was a “good clinic.” O’Connor 
rejected the offer, replying that Donaldson could be re-
leased only to his parents. That rule was apparently of 
O’Connor’s own making. At the time, Donaldson was 
55 years old, and, as O’Connor knew, Donaldson’s parents 
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were too elderly and infirm to take responsibility for him. 
Moreover, in his continuing correspondence with Don-
aldson’s parents, O’Connor never informed them of the 
Helping Hands offer. In addition, on four separate 
occasions between 1964 and 1968, John Lembcke, a col-
lege classmate of Donaldson’s and a longtime family 
friend, asked O’Connor to release Donaldson to his care. 
On each occasion O’Connor refused. The record shows 
that Lembcke was a serious and responsible person, who 
was willing and able to assume responsibility for Don-
aldson’s welfare.

The evidence showed that Donaldson’s confinement 
was a simple regime of enforced custodial care, not a 
program designed to alleviate or cure his supposed ill-
ness. Numerous witnesses, including one of O’Connor’s 
codefendants, testified that Donaldson had received noth-
ing but custodial care while at the hospital. O’Connor 
described Donaldson’s treatment as “milieu therapy.” 
But witnesses from the hospital staff conceded that, in the 
context of this case, “milieu therapy” was a euphemism 
for confinement in the “milieu” of a mental hospital.4 
For substantial periods, Donaldson was simply kept in a 
large room that housed 60 patients, many of whom were 
under criminal commitment. Donaldson’s requests for 
ground privileges, occupational training, and an oppor-
tunity to discuss his case with O’Connor or other staff 
members were repeatedly denied.

At the trial, O’Connor’s principal defense was that he 
had acted in good faith and was therefore immune from 
any liability for monetary damages. His position, in 
short, was that state law, which he had believed valid, 

4 There was some evidence that Donaldson, who is a Christian 
Scientist, on occasion refused to take medication. The trial judge 
instructed the jury not to award damages for any period of con-
finement during which Donaldson had declined treatment.
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had authorized indefinite custodial confinement of the 
“sick,” even if they were not given treatment and their 
release could harm no one.5

The trial judge instructed the members of the jury 
that they should find that O’Connor had violated Don-
aldson’s constitutional right to liberty if they found that 
he had

“confined [Donaldson] against his will, knowing that 
he was not mentally ill or dangerous or knowing that 
if mentally ill he was not receiving treatment for 
his alleged mental illness.

“Now, the purpose of involuntary hospitalization 
is treatment and not mere custodial care or punish-
ment if a patient is not a danger to himself or others. 
Without such treatment there is no justification from 
a constitutional stand-point for continued confine-
ment unless you should also find that [Donaldson] 
was dangerous to either himself or others.” 6

5 At the close of Donaldson’s case in chief, O’Connor moved for 
a directed verdict on the ground that state law at the time of 
Donaldson’s confinement authorized institutionalization of the men-
tally ill even if they posed no danger to themselves or others. 
This motion was denied. At the close of all the evidence, O’Connor 
asked that the jury be instructed that “if defendants acted pur-
suant to a statute which was not declared unconstitutional at the 
time, they cannot be held accountable for such action.” The Dis-
trict Court declined to give this requested instruction.

6 The District Court defined treatment as follows:
“You are instructed that a person who is involuntarily civilly com-

mitted to a mental hospital does have a constitutional right to re-
ceive such treatment as will give him a realistic opportunity to be 
cured or to improve his mental condition." (Emphasis added.) 
O’Connor argues that this statement suggests that a mental patient 
has a right to treatment even if confined by reason of dangerousness 
to himself or others. But this is to take the above paragraph out 
of context, for it is bracketed by paragraphs making clear the trial 
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The trial judge further instructed the jury that O’Con-
nor was immune from damages if he

“reasonably believed in good faith that detention of

judge’s theory that treatment is constitutionally required only if 
mental illness alone, rather than danger to self or others, is the 
reason for confinement. If O’Connor had thought the instructions 
ambiguous on this point, he could have objected to them and re-
quested a clarification. He did not do so. We accordingly have no 
occasion here to decide whether persons committed on grounds of 
dangerousness enjoy a “right to treatment.”

In pertinent part, the instructions read as follows:
“The Plaintiff claims in brief that throughout the period of his 

hospitalization he was not mentally ill or dangerous to himself or 
others, and claims further that if he was mentally ill, or if Defendants 
believed he was mentally ill, Defendants withheld from him the treat-
ment necessary to improve his mental condition.

“The Defendants claim, in brief, that Plaintiff’s detention was 
legal and proper, or if his detention was not legal and proper, it 
was the result of mistake, without malicious intent.

“In order to prove his claim under the Civil Rights Act, the 
burden is upon the Plaintiff in this case to establish by a pre-
ponderance of the evidence in this case the following facts:

“That the Defendants confined Plaintiff against his will, know-
ing that he was not mentally ill or dangerous or knowing that if 
mentally ill he was not receiving treatment for his alleged mental 
illness.

“[T]hat the Defendants’ acts and conduct deprived the Plaintiff of 
his Federal Constitutional right not to be denied or deprived of his 
liberty without due process of law as that phrase is defined and 
explained in these instructions ....

“You are instructed that a person who is involuntarily civilly 
committed to a mental hospital does have a constitutional right 
to receive such treatment as will give him a realistic opportunity 
to be cured or to improve his mental condition.

“Now, the purpose of involuntary hospitalization is treatment and 
not mere custodial care or punishment if a patient is not a danger 
to himself or others. Without such treatment there is no justifica-
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[Donaldson] was proper for the length of time he 
was so confined ....

“However, mere good intentions which do not give 
rise to a reasonable belief that detention is lawfully 
required cannot justify [Donaldson’s] confinement 
in the Florida State Hospital.”

The jury returned a verdict for Donaldson against 
O’Connor and a codefendant, and awarded damages of 
$38,500, including $10,000 in punitive damages.7

The Court of Appeals affirmed the judgment of the 
District Court in a broad opinion dealing with “the far- 
reaching question whether the Fourteenth Amendment 
guarantees a right to treatment to persons involuntarily 
civilly committed to state mental hospitals.” 493 F. 2d, 
at 509. The appellate court held that when, as in Don-
aldson’s case, the rationale for confinement is that the 
patient is in need of treatment, the Constitution requires 
that minimally adequate treatment in fact be provided. 
Id., at 521. The court further expressed the view that, 
regardless of the grounds for involuntary civil commit-
ment, a person confined against his will at a state mental 
institution has “a constitutional right to receive such 
individual treatment as will give him a reasonable op-
portunity to be cured or to improve his mental condi-
tion.” Id., at 520. Conversely, the court’s opinion 
implied that it is constitutionally permissible for a State 
to confine a mentally ill person against his will in order 
to treat his illness, regardless of whether his illness ren-

tion from a constitutional stand-point for continued confinement 
unless you should also find that the Plaintiff was dangerous either 
to himself or others.”

7 The trial judge had instructed that punitive damages should 
be awarded only if "the act or omission of the Defendant or De-
fendants which proximately caused injury to the Plaintiff was 
maliciously or wantonly or oppressively done.”
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ders him dangerous to himself or others. See id., at 
522-527.

II
We have concluded that the difficult issues of con-

stitutional law dealt with by the Court of Appeals are 
not presented by this case in its present posture. Spe-
cifically, there is no reason now to decide whether men-
tally ill persons dangerous to themselves or to others have 
a right to treatment upon compulsory confinement by the 
State, or whether the State may compulsorily confine a 
nondangerous, mentally ill individual for the purpose of 
treatment. As we view it, this case raises a single, rela-
tively simple, but nonetheless important question con-
cerning every man’s constitutional right to liberty.

The jury found that Donaldson was neither dangerous 
to himself nor dangerous to others, and also found that, 
if mentally ill, Donaldson had not received treatment.8 
That verdict, based on abundant evidence, makes the 
issue before the Court a narrow one. We need not decide 
whether, when, or by what procedures, a mentally ill 
person may be confined by the State on any of the 
grounds which, under contemporary statutes, are gen-
erally advanced to justify involuntary confinement of 
such a person—to prevent injury to the public, to ensure 

8 Given the jury instructions, see n. 6 supra, it is possible that the 
jury went so far as to find that O’Connor knew not only that Don-
aldson was harmless to himself and others but also that he was 
not mentally ill at all. If it so found, the jury was permitted by the 
instructions to rule against O’Connor regardless of the nature of 
the “treatment” provided. If we were to construe the jury’s verdict 
in that fashion, there would remain no substantial issue in this case: 
That a wholly sane and innocent person has a constitutional right 
not to be physically confined by the State when his freedom will 
pose a danger neither to himself nor to others cannot be seriously 
doubted.
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his own survival or safety,9 or to alleviate or cure his 
illness. See Jackson v. Indiana, 406 U. S. 715, 736-737; 
Humphrey v. Cady, 405 U. S. 504, 509. For the jury 
found that none of the above grounds for continued con-
finement was present in Donaldson’s case.10

Given the jury’s findings, what was left as justification 
for keeping Donaldson in continued confinement? The 
fact that state law may have authorized confinement of 
the harmless mentally ill does not itself establish a con-
stitutionally adequate purpose for the confinement. See 
Jackson n . Indiana, supra, at 720-723; McNeil v. Direc-
tor, Patuxent Institution, 407 U. S. 245, 248-250. Nor 
is it enough that Donaldson’s original confinement was 

9 The judge’s instructions used the phrase “dangerous to himself.” 
Of course, even if there is no foreseeable risk of self-injury or 
suicide, a person is literally “dangerous to himself” if for physical or 
other reasons he is helpless to avoid the hazards of freedom either 
through his own efforts or with the aid of willing family members or 
friends. While it might be argued that the judge’s instructions 
could have been more detailed on this point, O’Connor raised no 
objection to them, presumably because the evidence clearly showed 
that Donaldson was not “dangerous to himself” however broadly 
that phrase might be defined.

19 O’Connor argues that, despite the jury’s verdict, the Court 
must assume that Donaldson was receiving treatment sufficient to 
justify his confinement, because the adequacy of treatment is a 
“nonjusticiable” question that must be left to the discretion of the 
psychiatric profession. That argument is unpersuasive. Where 
“treatment” is the sole asserted ground for depriving a person of 
liberty, it is plainly unacceptable to suggest that the courts are 
powerless to determine whether the asserted ground is present. See 
Jackson v. Indiana, 406 U. S. 715. Neither party objected to the 
jury instruction defining treatment. There is, accordingly, no oc-
casion in this case to decide whether the provision of treatment, 
standing alone, can ever constitutionally justify involuntary confine-
ment or, if it can, how much or what kind of treatment would suffice 
for that purpose. In its present posture this case involves not in-
voluntary treatment but simply involuntary custodial confinement.
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founded upon a constitutionally adequate basis, if in 
fact it was, because even if his involuntary confinement 
was initially permissible, it could not constitutionally 
continue after that basis no longer existed. Jackson n . 
Indiana, supra, at 738; McNeil n . Director, Patuxent 
Institution, supra.

A finding of “mental illness” alone cannot justify a 
State’s locking a person up against his will and keeping 
him indefinitely in simple custodial confinement. As-
suming that that term can be given a reasonably precise 
content and that the “mentally ill” can be identified with 
reasonable accuracy, there is still no constitutional basis 
for confining such persons involuntarily if they are dan-
gerous to no one and can live safely in freedom.

May the State confine the mentally ill merely to en-
sure them a living standard superior to that they enjoy 
in the private community? That the State has a proper 
interest in providing care and assistance to the unfor-
tunate goes without saying. But the mere presence 
of mental illness does not disqualify a person from 
preferring his home to the comforts of an institution. 
Moreover, while the State may arguably confine a person 
to save him from harm, incarceration is rarely if ever a 
necessary condition for raising the living standards of 
those capable of surviving safely in freedom, on their 
own or with the help of family or friends. See Shelton 
v. Tucker, 364 U. S. 479, 488-490.

May the State fence in the harmless mentally ill solely 
to save its citizens from exposure to those whose ways 
are different? One might as well ask if the State, to 
avoid public unease, could incarcerate all who are physi-
cally unattractive or socially eccentric. Mere public in-
tolerance or animosity cannot constitutionally justify 
the deprivation of a person’s physical liberty. See, e. g., 
Cohen n . California, 403 U. S. 15, 24r-26; Coates v. City of 
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Cincinnati, 402 U. S. 611, 615; Street v. New York, 394 
U. S. 576, 592; cf. U. S. Dept, of Agriculture v. Moreno, 
413 U. S. 528, 534.

In short, a State cannot constitutionally confine with-
out more a nondangerous individual who is capable of 
surviving safely in freedom by himself or with the help 
of willing and responsible family members or friends. 
Since the jury found, upon ample evidence, that O’Con-
nor, as an agent of the State, knowingly did so confine 
Donaldson, it properly concluded that O’Connor violated 
Donaldson’s constitutional right to freedom.

Ill
O’Connor contends that in any event he should not be 

held personally liable for monetary damages because 
his decisions were made in “good faith.” Specifically, 
O’Connor argues that he was acting pursuant to state 
law which, he believed, authorized confinement of the 
mentally ill even when their release would not com-
promise their safety or constitute a danger to others, 
and that he could not reasonably have been expected to 
know that the state law as he understood it was consti-
tutionally invalid. A proposed instruction to this effect 
was rejected by the District Court.11

The District Court did instruct the jury, without ob-
jection, that monetary damages could not be assessed 
against O’Connor if he had believed reasonably and in 
good faith that Donaldson’s continued confinement was 

11 See n. 5, supra. During his years of confinement, Donaldson 
unsuccessfully petitioned the state and federal courts for release 
from the Florida State Hospital on a number of occasions. None 
of these claims was ever resolved on its merits, and no evidentiary 
hearings were ever held. O’Connor has not contended that he 
relied on these unsuccessful court actions as an independent inter-
vening reason for continuing Donaldson’s confinement, and no 
instructions on this score were requested.
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“proper,” and that punitive damages could be awarded 
only if O’Connor had acted “maliciously or wantonly or 
oppressively.” The Court of Appeals approved those 
instructions. But that court did not consider whether 
it was error for the trial judge to refuse the additional 
instruction concerning O’Connor’s claimed reliance on 
state law as authorization for Donaldson’s continued con-
finement. Further, neither the District Court nor the 
Court of Appeals acted with the benefit of this Court’s 
most recent decision on the scope of the qualified immu-
nity possessed by state officials under 42 U. S. C. § 1983. 
Wood v. Strickland, 420 U. S. 308.

Under that decision, the relevant question for the jury 
is whether O’Connor “knew or reasonably should have 
known that the action he took within his sphere of offi-
cial responsibility would violate the constitutional rights 
of [Donaldson], or if he took the action with the mali-
cious intention to cause a deprivation of constitutional 
rights or other injury to [Donaldson].” Id., at 322. See 
also Scheuer v. Rhodes, 416 U. S. 232, 247-248; Wood v. 
Strickland, supra, at 330 (opinion of Powell , J.). For 
purposes of this question, an official has, of course, no 
duty to anticipate unforeseeable constitutional develop-
ments. Wood v. Strickland, supra, at 322.

Accordingly, we vacate the judgment of the Court of 
Appeals and remand the case to enable that court to 
consider, in light of Wood v. Strickland, whether the Dis-
trict Judge’s failure to instruct with regard to the effect 
of O’Connor’s claimed reliance on state law rendered 
inadequate the instructions as to O’Connor’s liability for 
compensatory and punitive damages.12

It is so ordered.

12 Upon remand, the Court of Appeals is to consider only the 
question whether O’Connor is to be held liable for monetary dam-
ages for violating Donaldson’s constitutional right to liberty. The
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Mr . Chief  Justice  Burger , concurring.
Although I join the Court’s opinion and judgment in 

this case, it seems to me that several factors merit more 
emphasis than it gives them. I therefore add the follow-
ing remarks.

I
With respect to the remand to the Court of Appeals 

on the issue of official immunity from liability for mone-
tary damages,1 it seems to me not entirely irrelevant that 
there was substantial evidence that Donaldson consist-
ently refused treatment that was offered to him, claiming 
that he was not mentally ill and needed no treatment.2 

jury found, on substantial evidence and under adequate instructions, 
that O’Connor deprived Donaldson, who was dangerous neither to 
himself nor to others and was provided no treatment, of the con-
stitutional right to liberty. Cf. n. 8, supra. That finding needs no 
further consideration. If the Court of Appeals holds that a remand 
to the District Court is necessary, the only issue to be determined 
in that court will be whether O’Connor is immune from liability 
for monetary damages.

Of necessity our decision vacating the judgment of the Court of 
Appeals deprives that court’s opinion of precedential effect, leaving 
this Court’s opinion and judgment as the sole law of the case. See 
United States v. Munsing wear, 340 U. S. 36.

11 have difficulty understanding how the issue of immunity can 
be resolved on this record and hence it is very likely a new trial 
on this issue may be required; if that is the case I would hope these 
sensitive and important issues would have the benefit of more effec-
tive presentation and articulation on behalf of petitioner.

2 The Court’s reference to “milieu therapy,” ante, at 569, may be 
construed as disparaging that concept. True, it is capable of being 
used simply to cloak official indifference, but the reality is that 
some mental abnormalities respond to no known treatment. Also, 
some mental patients respond, as do persons suffering from a variety 
of physiological ailments, to what is loosely called “milieu treat-
ment,” i. e., keeping them comfortable, well nourished, and in a 
protected environment. It is not for us to say in the baffling field 
of psychiatry that “milieu therapy” is always a pretense.
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The Court appropriately takes notice of the uncertainties 
of psychiatric diagnosis and therapy, and the reported 
cases are replete with evidence of the divergence of 
medical opinion in this vexing area. E. g., Greenwood 
v. United States, 350 U. S. 366, 375 (1956). See also 
Drope v. Missouri, 420 U. S. 162 (1975). Nonetheless, 
one of the few areas of agreement among behavioral 
specialists is that an uncooperative patient cannot bene-
fit from therapy and that the first step in effective treat-
ment is acknowledgment by the patient that he is 
suffering from an abnormal condition. See, e. g., Katz, 
The Right to Treatment—An Enchanting Legal Fiction? 
36 U. Chi. L. Rev. 755, 768-769 (1969). Donaldson’s 
adamant refusal to do so should be taken into account 
in considering petitioner’s good-faith defense.

Perhaps more important to the issue of immunity is a 
factor referred to only obliquely in the Court’s opinion. 
On numerous occasions during the period of his confine-
ment Donaldson unsuccessfully sought release in the 
Florida courts; indeed, the last of these proceedings was 
terminated only a few months prior to the bringing of this 
action. See 234 So. 2d 114 (1969), cert, denied, 400 U. S. 
869 (1970). Whatever the reasons for the state courts’ 
repeated denials of relief, and regardless of whether they 
correctly resolved the issue tendered to them, petitioner 
and the other members of the medical staff at Florida 
State Hospital would surely have been justified in con-
sidering each such judicial decision as an approval of 
continued confinement and an independent intervening 
reason for continuing Donaldson’s custody. Thus, this 
fact is inescapably related to the issue of immunity and 
must be considered by the Court of Appeals on remand 
and, if a new trial on this issue is ordered, by the Dis-
trict Court.3

3 That petitioner’s counsel failed to raise this issue is not a reason 
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II
As the Court points out, ante, at 570 n. 6, the District 

Court instructed the jury in part that “a person who is 
involuntarily civilly committed to a mental hospital does 
have a constitutional right to receive such treatment as 
will give him a realistic opportunity to be cured” (em-
phasis added), and the Court of Appeals unequivocally 
approved this phrase, standing alone, as a correct state-
ment of the law. 493 F. 2d 507, 520 (CA5 1974). The 
Court’s opinion plainly gives no approval to that holding 
and makes clear that it binds neither the parties to this 
case nor the courts of the Fifth Circuit. See ante, at 
577-578, n. 12. Moreover, in light of its importance for 
future litigation in this area, it should be emphasized that 
the Court of Appeals’ analysis has no basis in the de-
cisions of this Court.

A
There can be no doubt that involuntary commitment 

to a mental hospital, like involuntary confinement of an 
individual for any reason, is a deprivation of liberty 
which the State cannot accomplish without due process 
of law. Specht v. Patterson, 386 U. S. 605, 608 (1967). 
Cf. In re Gault, 387 U. S. 1, 12-13 (1967). Commitment 
must be justified on the basis of a legitimate state inter-
est, and the reasons for committing a particular individ-
ual must be established in an appropriate proceeding. 
Equally important, confinement must cease when those 
reasons no longer exist. See McNeil n . Director, Patux-
ent Institution, 407 U. S. 245, 249-250 (1972); Jackson v. 
Indiana, 406 U. S. 715, 738 (1972).

The Court of Appeals purported to be applying these 
principles in developing the first of its theories support-

why it should not be considered with respect to immunity in light 
of the Court’s holding that the defense was preserved for appellate 
review.
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ing a constitutional right to treatment. It first identi-
fied what it perceived to be the traditional bases for 
civil commitment—physical dangerousness to oneself or 
others, or a need for treatment—and stated:

“[W]here, as in Donaldson’s case, the rationale 
for confinement is the ‘parens patriae’ rationale that 
the patient is in need of treatment, the due process 
clause requires that minimally adequate treatment 
be in fact provided. . . . ‘To deprive any citizen 
of his or her liberty upon the altruistic theory that 
the confinement is for humane therapeutic reasons 
and then fail to provide adequate treatment violates 
the very fundamentals of due process.’ ” 493 F. 2d, 
at 521.

The Court of Appeals did not explain its conclusion 
that the rationale for respondent’s commitment was that 
he needed treatment. The Florida statutes in effect 
during the period of his confinement did not require that 
a person who had been adjudicated incompetent and 
ordered committed either be provided with psychiatric 
treatment or released, and there was no such condition in 
respondent’s order of commitment. Cf. Rouse v. Cam-
eron, 125 U. S. App. D. C. 366, 373 F. 2d 451 (1967). 
More important, the instructions which the Court of 
Appeals read as establishing an absolute constitutional 
right to treatment did not require the jury to make any 
findings regarding the specific reasons for respondent’s 
confinement or to focus upon any rights he may have 
had under state law. Thus, the premise of the Court of 
Appeals’ first theory must have been that, at least with 
respect to persons who are not physically dangerous, a 
State has no power to confine the mentally ill except for 
the purpose of providing them with treatment.

That proposition is surely not descriptive of the 
power traditionally exercised by the States in this area.
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Historically, and for a considerable period of time, 
subsidized custodial care in private foster homes or 
boarding houses was the most benign form of care pro-
vided incompetent or mentally ill persons for whom the 
States assumed responsibility. Until well into the 19th 
century the vast majority of such persons were simply 
restrained in poorhouses, almshouses, or jails. See 
A. Deutsch, The Mentally Ill in America 38-54, 114— 
131 (2d ed. 1949). The few States that established 
institutions for the mentally ill during this early period 
were concerned primarily with providing a more humane 
place of confinement and only secondarily with “during” 
the persons sent there. See id., at 98-113.

As the trend toward state care of the mentally ill ex-
panded, eventually leading to the present statutory 
schemes for protecting such persons, the dual functions 
of institutionalization continued to be recognized. While 
one of the goals of this movement was to provide medical 
treatment to those who could benefit from it, it was ac-
knowledged that this could not be done in all cases 
and that there was a large range of mental illness for 
which no known “cure” existed. In time, providing 
places for the custodial confinement of the so-called “de-
pendent insane” again emerged as the major goal of the 
States’ programs in this area and remained so well 
into this century. See id., at 228-271; D. Rothman, 
The Discovery of the Asylum 264-295 (1971).

In short, the idea that States may not confine the 
mentally ill except for the purpose of providing them 
with treatment is of very recent origin,4 and there is no 
historical basis for imposing such a limitation on state 
power. Analysis of the sources of the civil commitment 
power likewise lends no support to that notion. There 
can be little doubt that in the exercise of its police power

4 See Editorial, A New Right, 46 A. B. A. J. 516 (1960).
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a State may confine individuals solely to protect society 
from the dangers of significant antisocial acts or com-
municable disease. Cf. Minnesota ex rel. Pearson v. Pro-
bate Court, 309 U. S. 270 (1940); Jacobson v. Massa-
chusetts, 197 U. S. 11, 25-29 (1905). Additionally, the 
States are vested with the historic parens patriae power, 
including the duty to protect “persons under legal disa-
bilities to act for themselves.” Hawaii v. Standard Oil 
Co., 405 U. S. 251, 257 (1972). See also Mormon Church 
n . United States, 136 U. S. 1, 56-58 (1890). The classic 
example of this role is when a State undertakes to act as 
“ The general guardian of all infants, idiots, and luna-
tics.’ ” Hawaii v. Standard Oil Co., supra, at 257, quot-
ing 3 W. Blackstone, Commentaries *47.

Of course, an inevitable consequence of exercising the 
parens patriae power is that the ward’s personal freedom 
will be substantially restrained, whether a guardian is 
appointed to control his property, he is placed in the cus-
tody of a private third party, or committed to an in-
stitution. Thus, however the power is implemented, due 
process requires that it not be invoked indiscriminately. 
At a minimum, a particular scheme for protection of the 
mentally ill must rest upon a legislative determination 
that it is compatible with the best interests of the 
affected class and that its members are unable to act for 
themselves. Cf. Mormon Church v. United States, supra. 
Moreover, the use of alternative forms of protection may 
be motivated by different considerations, and the justifi-
cations for one may not be invoked to rationalize another. 
Cf. Jackson v. Indiana, 406 U. S., at 737-738. See also 
American Bar Foundation, The Mentally Disabled and 
the Law 254-255 (S. Brakel & R. Rock ed. 1971).

However, the existence of some due process limitations 
on the parens patriae power does not justify the further 
conclusion that it may be exercised to confine a mentally 
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ill person only if the purpose of the confinement is 
treatment. Despite many recent advances in medical 
knowledge, it remains a stubborn fact that there are 
many forms of mental illness which are not under-
stood, some which are untreatable in the sense that no 
effective therapy has yet been discovered for them, and 
that rates of “cure” are generally low. See Schwitzgebel, 
The Right to Effective Mental Treatment, 62 Calif. 
L. Rev. 936, 941-948 (1974). There can be little re-
sponsible debate regarding “the uncertainty of diag-
nosis in this field and the tentativeness of professional 
judgment.” Greenwood n . United States, 350 U. S., 
at 375. See also Ennis & Litwack, Psychiatry and the 
Presumption of Expertise: Flipping Coins in the Court-
room, 62 Calif. L. Rev. 693, 697-719 (1974).5 Sim-
ilarly, as previously observed, it is universally recog-
nized as fundamental to effective therapy that the patient 
acknowledge his illness and cooperate with those at-
tempting to give treatment; yet the failure of a large 
proportion of mentally ill persons to do so is a common 
phenomenon. See Katz, supra, 36 U. Chi. L. Rev., at 
768-769. It may be that some persons in either 
of these categories,6 and there may be others, are unable 
to function in society and will suffer real harm to them-
selves unless provided with care in a sheltered environ-
ment. See, e. g., Lake v. Cameron, 124 U. S. App. D. C.

5 Indeed, there is considerable debate concerning the threshold 
questions of what constitutes “mental disease” and “treatment.” 
See Szasz, The Right to Health, 57 Geo. L. J. 734 (1969).

6 Indeed, respondent may have shared both of these characteris-
tics. His illness, paranoid schizophrenia, is notoriously unsusceptible 
to treatment, see Livermore, Malmquist, & Meehl, On the Justifi-
cations for Civil Commitment, 117 U. Pa. L. Rev. 75, 93, and n. 52 
(1968), and the reports of the Florida State Hospital staff which 
were introduced into evidence expressed the view that he was un-
willing to acknowledge his illness and was generally uncooperative.
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264, 270-271, 364 F. 2d 657, 663-664 (1966) (dissenting 
opinion). At the very least, I am not able to say that a 
state legislature is powerless to make that kind of judg-
ment. See Greenwood v. United States, supra.

B
Alternatively, it has been argued that a Fourteenth 

Amendment right to treatment for involuntarily confined 
mental patients derives from the fact that many of the 
safeguards of the criminal process are not present in 
civil commitment. The Court of Appeals described this 
theory as follows:

“[A] due process right to treatment is based on 
the principle that when the three central limitations 
on the government’s power to detain—that deten-
tion be in retribution for a specific offense; that it 
be limited to a fixed term; and that it be permitted 
after a proceeding where the fundamental proce-
dural safeguards are observed—are absent, there 
must be a quid pro quo extended by the govern-
ment to justify confinement. And the quid pro 
quo most commonly recognized is the provision of 
rehabilitative treatment.” 493 F. 2d, at 522.

To the extent that this theory may be read to permit a 
State to confine an individual simply because it is willing 
to provide treatment, regardless of the subject’s ability 
to function in society, it raises the gravest of con-
stitutional problems, and I have no doubt the Court 
of Appeals would agree on this score. As a justification 
for a constitutional right to such treatment, the quid 
pro quo theory suffers from equally serious defects.

It is too well established to require extended discus-
sion that due process is not an inflexible concept. 
Rather, its requirements are determined in particular 
instances by identifying and accommodating the inter-
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ests of the individual and society. See, e. g., Morrissey 
n . Brewer, 408 U. S. 471, 480-484 (1972); McNeil n . 
Director, Patuxent Institution, 407 U. S., at 249-250; 
McKeiver v. Pennsylvania, 403 U. S. 528, 545-555 
(1971) (plurality opinion). Where claims that the State 
is acting in the best interests of an individual are said to 
justify reduced procedural and substantive safeguards, 
this Court’s decisions require that they be “candidly ap-
praised.” In re Gault, 387 U. S., at 21, 27-29. How-
ever, in so doing judges are not free to read their private 
notions of public policy or public health into the Consti-
tution. Olsen v. Nebraska, 313 U. S. 236, 246-247 
(1941).

The quid pro quo theory is a sharp departure from, 
and cannot coexist with, due process principles. 
As an initial matter, the theory presupposes that essen-
tially the same interests are involved in every situation 
where a State seeks to confine an individual; that as-
sumption, however, is incorrect. It is elementary that 
the justification for the criminal process and the unique 
deprivation of liberty which it can impose requires that 
it be invoked only for commission of a specific offense 
prohibited by legislative enactment. See Powell v. 
Texas, 392 U. S. 514, 541-544 (1968) (opinion of 
Black, J.).7 But it would be incongruous, for example, 
to apply the same limitation when quarantine is imposed 
by the State to protect the public from a highly com-
municable disease. See Jacobson v. Massachusetts, 197 
U. S., at 29-30.

7 This is not to imply that I accept all of the Court of Appeals’ 
conclusions regarding the limitations upon the States’ power to 
detain persons who commit crimes. For example, the notion that 
confinement must be “for a fixed term” is difficult to square with 
the widespread practice of indeterminate sentencing, at least where 
the upper limit is a life sentence.
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A more troublesome feature of the quid pro quo theory 
is that it would elevate a concern for essentially proce-
dural safeguards into a new substantive constitutional 
right.8 Rather than inquiring whether strict standards of 
proof or periodic redetermination of a patient’s condition 
are required in civil confinement, the theory accepts the 
absence of such safeguards but insists that the State pro-
vide benefits which, in the view of a court, are adequate 
“compensation” for confinement. In light of the wide 
divergence of medical opinion regarding the diagnosis of 
and proper therapy for mental abnormalities, that pros-
pect is especially troubling in this area and cannot be 
squared with the principle that “courts may not sub-
stitute for the judgments of legislators their own under-
standing of the public welfare, but must instead concern 
themselves with the validity under the Constitution of 
the methods which the legislature has selected.” In re 
Gault, 387 U. S., at 71 (Harlan, J., concurring and dis-
senting). Of course, questions regarding the adequacy 
of procedure and the power of a State to continue par-
ticular confinements are ultimately for the courts, aided 
by expert opinion to the extent that is found helpful. 
But I am not persuaded that we should abandon the 
traditional limitations on the scope of judicial review.

C
In sum, I cannot accept the reasoning of the Court 

of Appeals and can discern no basis for equating an 
involuntarily committed mental patient’s unquestioned 
constitutional right not to be confined without due proc-

8 Even advocates of a right to treatment have criticized the quid 
pro quo theory on this ground. E. g., Developments in the Law— 
Civil Commitment of the Mentally Ill, 87 Harv. L. Rev. 1190, 1325 
n. 39 (1974).
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ess of law with a constitutional right to treatment.9 
Given the present state of medical knowledge regarding 
abnormal human behavior and its treatment, few things 
would be more fraught with peril than to irrevocably 
condition a State’s power to protect the mentally ill upon 
the providing of “such treatment as will give [them] a

9 It should be pointed out that several issues which the Court 
has touched upon in other contexts are not involved here. As 
the Court’s opinion makes plain, this is not a case of a per-
son’s seeking release because he has been confined “without ever 
obtaining a judicial determination that such confinement is war-
ranted.” McNeil n . Director, Patuxent Institution, 407 U. S. 245, 
249 (1972). Although respondent’s amended complaint alleged that 
his 1956 hearing before the Pinellas County Court was procedurally 
defective and ignored various factors relating to the necessity for 
commitment, the persons to whom those allegations applied were 
either not served with process or dismissed by the District Court 
prior to trial. Respondent has not sought review of the latter 
rulings, and this case does not involve the rights of a person in an 
initial competency or commitment proceeding. Cf. Jackson v. 
Indiana, 406 U. S. 715, 738 (1972); Specht n . Patterson, 386 U. S. 
605 (1967); Minnesota ex rel. Pearson v. Probate Court, 309 U. S. 
270 (1940).

Further, it was not alleged that respondent was singled out for 
discriminatory treatment by the staff of Florida State Hospital or 
that patients at that institution were denied privileges generally 
available to other persons under commitment in Florida. Thus, the 
question whether different bases for commitment justify differences 
in conditions of confinement is not involved in this litigation. Cf. 
Jackson v. Indiana, supra, at 723-730; Baxstrom n . Herold, 383 
U. S. 107 (1966).

Finally, there was no evidence whatever that respondent was 
abused or mistreated at Florida State Hospital or that the failure to 
provide him with treatment aggravated his condition. There was 
testimony regarding the general quality of life at the hospital, but 
the jury was not asked to consider whether respondent’s confinement 
was in effect “punishment” for being mentally ill. The record 
provides no basis for concluding, therefore, that respondent was 
denied rights secured by the Eighth and Fourteenth Amendments. 
Cf. Robinson n . California, 370 U. S. 660 (1962).
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realistic opportunity to be cured.” Nor can I accept the 
theory that a State may lawfully confine an individual 
thought to need treatment and justify that deprivation 
of liberty solely by providing some treatment. Our 
concepts of due process would not tolerate such a “trade-
off.” Because the Court of Appeals’ analysis could 
be read as authorizing those results, it should not be 
followed.
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BROWN v. ILLINOIS

CERTIORARI TO THE SUPREME COURT OF ILLINOIS

No. 73-6650. Argued March 18, 1975—Decided June 26, 1975

Petitioner, who had been arrested without probable cause and 
without a warrant, and under circumstances indicating that the 
arrest was investigatory, made two in-custody inculpatory state-
ments after he had been given the warnings prescribed by 
Miranda v. Arizona, 384 U. S. 436. Thereafter indicted for 
murder, petitioner filed a pretrial motion to suppress the state-
ments. The motion was overruled and the statements were used 
in the trial, which resulted in petitioner’s conviction. The State 
Supreme Court, though recognizing the unlawfulness of petition-
er’s arrest, held that the statements were admissible on the ground 
that the giving of the Miranda warnings served to break the 
causal connection between the illegal arrest and the giving of 
the statements, and petitioner’s act in making the statements was 
“sufficiently an act of free will to purge the primary taint of 
the unlawful invasion.” Wong Sun v. United States, 371 U. S. 
471, 486. Held:

1. The Illinois courts erred in adopting a per se rule that 
Miranda warnings in and of themselves broke the causal chain 
so that any subsequent statement, even one induced by the con-
tinuing effects of unconstitutional custody, was admissible so 
long as, in the traditional sense, it was voluntary and not coerced 
in violation of the Fifth and Fourteenth Amendments. When the 
exclusionary rule is used to effectuate the Fourth Amendment, it 
serves interests and policies that are distinct from those it serves 
under the Fifth, being directed at all unlawful searches and 
seizures, and not merely those that happen to produce incrim-
inating material or testimony as fruits. Thus, even if the state-
ments in this case were found to be voluntary under the Fifth 
Amendment, the Fourth Amendment issue remains. Wong Sun 
requires not merely that a statement meet the Fifth Amendment 
voluntariness standard but that it be “sufficiently an act of free 
will to purge the primary taint” in light of the distinct policies 
and interests of the Fourth Amendment. Pp. 600-603.

2. The question whether a confession is voluntary under Wong 
Sun must be answered on the facts of each case. Though the
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Miranda warnings are an important factor in resolving the issue, 
other factors must be considered; and the burden of showing 
admissibility of in-custody statements of persons who have been 
illegally arrested rests on the prosecutor. Pp. 603-604.

3. The State failed to sustain its burden in this case of showing 
that petitioner’s statements were admissible under Wong Sun. 
Pp. 604-605.

56 Ill. 2d 312, 307 N. E. 2d 356, reversed and remanded.

Bla ckmu n , J., delivered the opinion of the Court, in which 
Bur ge r , C. J., and Dou gl as , Bre nn an , Ste wa rt , and Mar shal l , 
JJ., joined. Whi te , J., filed an opinion concurring in the judg-
ment, post, p. 606. Pow el l , J., filed an opinion concurring in part, 
in which Reh nq ui st , J., joined, post, p. 606.

Robert P. Isaacson argued the cause for petitioner pro 
hac vice. With him on the brief were James J. Doherty 
and John T. Moran.

Jayne A. Carr, Assistant Attorney General of Illinois, 
argued the cause for respondent. With her on the brief 
were William J. Scott, Attorney General, and James B. 
Zagel, Assistant Attorney General.*

Mr . Just ice  Blackmu n  delivered the opinion of the 
Court.

This case lies at the crossroads of the Fourth and the 
Fifth Amendments. Petitioner was arrested without 
probable cause and without a warrant. He was given, 
in full, the warnings prescribed by Miranda v. Arizona, 
384 U. S. 436 (1966). Thereafter, while in custody, he 
made two inculpatory statements. The issue is whether 
evidence of those statements was properly admitted, or 
should have been excluded, in petitioner’s subsequent 
trial for murder in state court. Expressed another way, 
the issue is whether the statements were to be excluded 

* Solicitor General Bork and Acting Assistant Attorney General 
Keeney filed a memorandum for the United States as amicus curiae.
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as the fruit of the illegal arrest, or were admissible be-
cause the giving of the Miranda warnings sufficiently 
attenuated the taint of the arrest. See Wong Sun v. 
United States, 371 U. S. 471 (1963). The Fourth 
Amendment, of course, has been held to be applicable 
to the States through the Fourteenth Amendment. 
Mapp v. Ohio, 367 U. S. 643 (1961).

I
As petitioner Richard Brown was climbing the last of 

the stairs leading to the rear entrance of his Chicago 
apartment in the early evening of May 13, 1968, he 
happened to glance at the window near the door. He 
saw, pointed at him through the window, a revolver held 
by a stranger who was inside the apartment. The man 
said: “Don’t move, you are under arrest.” App. 42. 
Another man, also with a gun, came up behind Brown 
and repeated the statement that he was under arrest. 
It was about 7:45 p. m. The two men turned out to 
be Detectives William Nolan and William Lenz of the 
Chicago police force. It is not clear from the record 
exactly when they advised Brown of their identity, but 
it is not disputed that they broke into his apartment, 
searched it, and then arrested Brown, all without prob-
able cause and without any warrant, when he arrived. 
They later testified that they made the arrest for the 
purpose of questioning Brown as part of their investiga-
tion of the murder of a man named Roger Corpus.

Corpus was murdered one week earlier, on May 6, 
with a .38-caliber revolver in his Chicago West Side 
second-floor apartment. Shortly thereafter, Detective 
Lenz obtained petitioner’s name, among others, from 
Corpus’ brother. Petitioner and the others were identi-
fied as acquaintances of the victim, not as suspects.1

1The brother, however, when asked at the trial whether any of 
the victim’s family suggested to the police that petitioner was 
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On the day of petitioner’s arrest, Detectives Lenz and 
Nolan, armed with a photograph of Brown, and another 
officer arrived at petitioner’s apartment about 5 p. m. 
App. 77, 78. While the third officer covered the front 
entrance downstairs, the two detectives broke into 
Brown’s apartment and searched it. Id., at 86. Lenz 
then positioned himself near the rear door and watched 
through the adjacent window which opened onto the 
back porch. Nolan sat near the front door. He de-
scribed the situation at the later suppression hearing:

“After we were there for a while, Detective Lenz 
told me that somebody was coming up the back 
stairs. I walked out the front door through the 
hall and around the corner, and I stayed there be-
hind a door leading on to the back porch. At this 
time I heard Detective Lenz say, ‘Don’t move, you 
are under arrest.’ I looked out. I saw Mr. Brown 
backing away from the window. I walked up be-
hind him, I told him he is under arrest, come back 
inside the apartment with us.” Id., at 42.

As both officers held him at gunpoint, the three entered 
the apartment. Brown was ordered to stand against the 
wall and was searched. No weapon was found. Id., at 
93. He was asked his name. When he denied being 
Richard Brown, Detective Lenz showed him the photo-
graph, informed him that he was under arrest for the 
murder of Roger Corpus, id., at 16, handcuffed him, id., 
at 93, and escorted him to the squad car.

The two detectives took petitioner to the Maxwell 
Street police station. During the 20-minute drive Nolan 
again asked Brown, who then was sitting with him in the 
back seat of the car, whether his name was Richard 
Brown and whether he owned a 1966 Oldsmobile. Brown 

possibly responsible for the victim’s death, answered: “Nobody 
asked.” App. 74.
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alternately evaded these questions or answered them 
falsely. Tr. 74. Upon arrival at the station house 
Brown was placed in the second-floor central interroga-
tion room. The room was bare, except for a table and 
four chairs. He was left alone, apparently without 
handcuffs, for some minutes while the officers obtained 
the file on the Corpus homicide. They returned with 
the file, sat down at the table, one across from Brown 
and the other to his left, and spread the file on the table 
in front of him. App. 19.

The officers warned Brown of his rights under 
Miranda.2 Ibid. They then informed him that they 
knew of an incident that had occurred in a poolroom on 
May 5, when Brown, angry at having been cheated at 
dice, fired a shot from a revolver into the ceiling. Brown 
answered: “Oh, you know about that.” Id., at 20. Lenz 
informed him that a bullet had been obtained from the 
ceiling of the poolroom and had been taken to the crime 
laboratory to be compared with bullets taken from Cor-
pus’ body.3 Ibid. Brown responded: “Oh, you know 
that, too.” Id., at 20-21. At this point—it was about 
8:45 p. m.—Lenz asked Brown whether he wanted to 
talk about the Corpus homicide. Petitioner answered 
that he did. For the next 20 to 25 minutes Brown 
answered questions put to him by Nolan, as Lenz typed. 
Id., at 21-23.

This questioning produced a two-page statement in 
which Brown acknowledged that he and a man named 

2 There is no assertion here that he did not understand those 
rights.

3 It was stipulated at the trial that if expert testimony were 
taken, it would be to the effect that the bullet eventually was ascer-
tained to be a “wiped bullet,” that is, that its sides were “clean and 
therefore it was not ballistically comparable to any other bullets, 
specifically the bullets taken from the body of the deceased, Roger 
Corpus.” Tr. 543.
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Jimmy Claggett visited Corpus on the evening of May 5; 
that the three for some time sat drinking and smoking 
marihuana; that Claggett ordered him at gunpoint to 
bind Corpus’ hands and feet with cord from the head-
phone of a stereo set; and that Claggett, using a .38- 
caliber revolver sold to him by Brown, shot Corpus three 
times through a pillow. The statement was signed by 
Brown. Id., at 9, 38.

About 9:30 p. m. the two detectives and Brown left the 
station house to look for Claggett in an area of Chicago 
Brown knew him to frequent. They made a tour of that 
area but did not locate their quarry. They then went 
to police headquarters where they endeavored, without 
success, to obtain a photograph of Claggett. They re-
sumed their search—it was now about lip. m.—and they 
finally observed Claggett crossing at an intersection. 
Lenz and Nolan arrested him. All four, the two detec-
tives and the two arrested men, returned to the Maxwell 
Street station about 12:15 a. m. Id., at 39.

Brown was again placed in the interrogation room. 
He was given coffee and was left alone, for the most part, 
until 2 a. m. when Assistant State’s Attorney Crilly 
arrived.

Crilly, too, informed Brown of his Miranda rights. 
After a half hour’s conversation, a court reporter ap-
peared. Once again the Miranda warnings were given: 
“I read him the card.” Id., at 30. Crilly told him that 
he “was sure he would be charged with murder.” Id., at 
32. Brown gave a second statement, providing a factual 
account of the murder substantially in accord with his 
first statement, but containing factual inaccuracies with 
respect to his personal background.4 When the state-

4 In response to questions from Mr. Crilly, Brown stated that he 
was employed at E. I. Guffman Company in Niles, Ill., and that 
he was a punch press operator, App. 97, whereas he later conceded 
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ment was completed, at about 3 a. m., Brown refused to 
sign it. Id., at 57. An hour later he made a phone call 
to his mother. At 9:30 that morning, about 14 hours 
after his arrest, he was taken before a magistrate.

On June 20 Brown and Claggett were jointly indicted 
by a Cook County grand jury for Corpus’ murder. Prior 
to trial, petitioner moved to suppress the two statements 
he had made. He alleged that his arrest and detention 
had been illegal and that the statements were taken from 
him in violation of his constitutional rights. After a 
hearing, the motion was denied. R. 46.

The case proceeded to trial. The State introduced 
evidence of both statements. Detective Nolan testified 
as to the contents of the first, App. 89-92, but the writing 
itself was not placed in evidence. The second statement 
was introduced and was read to the jury in full. Tr. 
509-528. Brown was 23 at the time of the trial. Id., 
at 543.

The jury found petitioner guilty of murder. R. 80. 
He was sentenced to imprisonment for not less than 15 
years nor more than 30 years. Id., at 83.

On appeal, the Supreme Court of Illinois affirmed the 
judgment of conviction. 56 Ill. 2d 312, 307 N. E. 2d 
356 (1974). The court refused to accept the State’s 
argument that Brown’s arrest was lawful. “Upon re-
view of the record, we conclude that the testimony fails 
to show that at the time of his apprehension there was 
probable cause for defendant’s arrest, [and] that his 
arrest was, therefore, unlawful.” Id., at 315, 307 N. E. 

that he worked at Arnold Schwinn Bicycle Company and had never 
worked at any other place. Id., at 63. He also remarked in the 
Crilly statement that he had completed three years of high school, 
id., at 96, whereas later he conceded that he “never went to high 
school.” Id., at 58.
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2d, at 357. But it went on to hold in two signifi-
cant and unembellished sentences:

“(W]e conclude that the giving of the Miranda 
warnings, in the first instance by the police officer 
and in the second by the assistant State’s Attorney, 
served to break the causal connection between the 
illegal arrest and the giving of the statements, and 
that defendant’s act in making the statements was 
‘sufficiently an act of free will to purge the primary 
taint of the unlawful invasion.’ (Wong Sun v. United 
States, 371 U. S. 471, at 486.) We hold, therefore, 
that the circuit court did not err in admitting the 
statements into evidence.” Id., at 317, 307 N. E. 
2d, at 358.

Aside from its reliance upon the presence of the Miranda 
warnings, no specific aspect of the record or of the cir-
cumstances was cited by the court in support of its con-
clusion. The court, in other words, appears to have held 
that the Miranda warnings in and of themselves broke 
the causal chain so that any subsequent statement, even 
one induced by the continuing effects of unconstitutional 
custody, was admissible so long as, in the traditional 
sense, it was voluntary and not coerced in violation of 
the Fifth and Fourteenth Amendments.

Because of our concern about the implication of our 
holding in Wong Sun v. United States, 371 U. S. 471 
(1963), to the facts of Brown’s case, we granted cer-
tiorari. 419 U. S. 894 (1974).

II
In Wong Sun, the Court pronounced the principles to 

be applied where the issue is whether statements and 
other evidence obtained after an illegal arrest or search 
should be excluded. In that case, federal agents elicited 
an oral statement from defendant Toy after forcing entry 



598 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

at 6 a. m. into his laundry, at the back of which he had his 
living quarters. The agents had followed Toy down the 
hall to the bedroom and there had placed him under 
arrest. The Court of Appeals found that there was no 
probable cause for the arrest. This Court concluded 
that that finding was “amply justified by the facts clearly 
shown on this record.” 371 U. S., at 479. Toy’s state-
ment, which bore upon his participation in the sale of 
narcotics, led the agents to question another person, 
Johnny Yee, who actually possessed narcotics. Yee 
stated that heroin had been brought to him earlier by 
Toy and another Chinese known to him only as “Sea 
Dog.” Under questioning, Toy said that “Sea Dog” was 
Wong Sun. Toy led agents to a multifamily dwelling 
where, he said, Wong Sun lived. Gaining admittance 
to the building through a bell and buzzer, the agents 
climbed the stairs and entered the apartment. One went 
into the back room and brought Wong Sun out in hand-
cuffs. After arraignment, Wong Sun was released on his 
own recognizance. Several days later, he returned vol-
untarily to give an unsigned confession.

This Court ruled that Toy’s declarations and the con-
traband taken from Yee were the fruits of the agents’ 
illegal action and should not have been admitted as evi-
dence against Toy. Id., at 484-488. It held that the 
statement did not result from “ ‘an intervening independ-
ent act of a free will,’ ” and that it was not “sufficiently 
an act of free will to purge the primary taint of the 
unlawful invasion.” Id., at 486. With respect to Wong 
Sun’s confession, however, the Court held that in the 
light of his lawful arraignment and release on his own 
recognizance, and of his return voluntarily several days 
later to make the statement, the connection between his 
unlawful arrest and the statement “had ‘become so atten-
uated as to dissipate the taint.’ Nardone v. United
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States, 308 U. S. 338, 341.” Id., at 491. The Court 
said:

“We need not hold that all evidence is ‘fruit of the 
poisonous tree’ simply because it would not have 
come to light but for the illegal actions of the police. 
Rather, the more apt question in such a case is 
‘whether, granting establishment of the primary il-
legality, the evidence to which instant objection is 
made has been come at by exploitation of that ille-
gality or instead by means sufficiently distinguish-
able to be purged of the primary taint.’ Maguire, 
Evidence of Guilt, 221 (1959).” Id., at 487-488.

The exclusionary rule thus was applied in Wong Sun 
primarily to protect Fourth Amendment rights. Protec-
tion of the Fifth Amendment right against self-incrimi-
nation was not the Court’s paramount concern there. 
To the extent that the question whether Toy’s state-
ment was voluntary was considered, it was only to judge 
whether it “was sufficiently an act of free will to purge 
the primary taint of the unlawful invasion.” Id., at 486 
(emphasis added).

The Court in Wong Sun, as is customary, emphasized 
that application of the exclusionary rule on Toy’s 
behalf protected Fourth Amendment guarantees in two 
respects: “in terms of deterring lawless conduct by fed-
eral officers,” and by “closing the doors of the federal 
courts to any use of evidence unconstitutionally ob-
tained.” Ibid. These considerations of deterrence and 
of judicial integrity, by now, have become rather com-
monplace in the Court’s cases. See, e. g., United States 
v. Peltier, ante, at 535-538; United States v. Calandra, 414 
U. S. 338, 347 (1974); Terry n . Ohio, 392 U. S. 1, 12-13, 
28-29 (1968). “The rule is calculated to prevent, not to 
repair. Its purpose is to deter—to compel respect for the 
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constitutional guaranty in the only effectively available 
way—by removing the incentive to disregard it.” Elkins 
v. United States, 364 U. S. 206, 217 (1960). But “[d]e- 
spite its broad deterrent purpose, the exclusionary rule 
has never been interpreted to proscribe the use of illegally 
seized evidence in all proceedings or against all persons.” 
United States v. Calandra, 414 U. S., at 348. See also 
Michigan v. Tucker, 417 U. S. 433, 446-447 (1974).5

III
The Illinois courts refrained from resolving the ques-

tion, as apt here as it was in Wong Sun, whether Brown’s 
statements were obtained by exploitation of the illegality 
of his arrest. They assumed that the Miranda warnings, 
by themselves, assured that the statements (verbal acts, 
as contrasted with physical evidence) were of sufficient 
free will as to purge the primary taint of the unlawful 
arrest. Wong Sun, of course, preceded Miranda.

This Court has described the Miranda warnings as a 
“prophylactic rule,” Michigan v. Payne, 412 U., S. 47, 53 
(1973), and as a “procedural safeguard,” Miranda v. 
Arizona, 384 U. S., at 457, 478, employed to protect Fifth 
Amendment rights against “the compulsion inherent in 
custodial surroundings.” Id., at 458. The function of 
the warnings relates to the Fifth Amendment’s guaran-
tee against coerced self-incrimination, and the exclusion 

5 Members of the Court on occasion have indicated disenchant-
ment with the rule. See, e. g., Coolidge v. New Hampshire, 403 
U. S. 443, 490 (1971) (Harlan, J., concurring); id., at 492 (Bur ge r , 
C. J., dissenting in part and concurring in part); id., at 493 (Black, 
J., concurring and dissenting); id., at 510 (Whi te , J., concurring 
and dissenting); Bivens n . Six Unknown Federal Narcotics Agents, 
403 U. S. 388, 411 (1971) (Bur ge r , C. J., dissenting). Its efficacy 
has been subject to some dispute. United States v. Calandra, 414 
U. S. 338, 348 n. 5 (1974). See Elkins v. United States, 364 U. S. 
206, 218 (1960).



BROWN v. ILLINOIS 601

590 Opinion of the Court

of a statement made in the absence of the warnings, it 
is said, serves to deter the taking of an incriminating 
statement without first informing the individual of his 
Fifth Amendment rights.

Although, almost 90 years ago, the Court observed 
that the Fifth Amendment is in “intimate relation” 
with the Fourth, Boyd v. United States, 116 U. S. 616, 
633 (1886), the Miranda warnings thus far have not been 
regarded as a means either of remedying or deterring 
violations of Fourth Amendment rights. Frequently, as 
here, rights under the two Amendments may appear to 
coalesce since “the ‘unreasonable searches and seizures’ 
condemned in the Fourth Amendment are almost always 
made for the purpose of compelling a man to give evi-
dence against himself, which in criminal cases is con-
demned in the Fifth Amendment.” Ibid.; see Mapp v. 
Ohio, 367 U. S., at 646 n. 5. The exclusionary rule, 
however, when utilized to effectuate the Fourth Amend-
ment, serves interests and policies that are distinct from 
those it serves under the Fifth. It is directed at all 
unlawful searches and seizures, and not merely those 
that happen to produce incriminating material or testi-
mony as fruits. In short, exclusion of a confession made 
without Miranda warnings might be regarded as neces-
sary to effectuate the Fifth Amendment, but it would 
not be sufficient fully to protect the Fourth. Miranda 
warnings, and the exclusion of a confession made with-
out them, do not alone sufficiently deter a Fourth 
Amendment violation.6

Thus, even if the statements in this case were found 
to be voluntary under the Fifth Amendment, the Fourth 

6 The Miranda warnings in no way inform a person of his Fourth 
Amendment rights, including his right to be released from unlawful 
custody following an arrest made without a warrant or without 
probable cause.
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Amendment issue remains. In order for the causal 
chain, between the illegal arrest and the statements made 
subsequent thereto, to be broken, Wong Sun requires not 
merely that the statement meet the Fifth Amendment 
standard of voluntariness but that it be “sufficiently an 
act of free will to purge the primary taint.” 371 U. S., 
at 486. Wong Sun thus mandates consideration of a 
statement’s admissibility in light of the distinct policies 
and interests of the Fourth Amendment.

If Miranda warnings, by themselves, were held to 
attenuate the taint of an unconstitutional arrest, regard-
less of how wanton and purposeful the Fourth Amend-
ment violation, the effect of the exclusionary rule would 
be substantially diluted. See Davis v. Mississippi, 394 
U. S. 721, 726-727 (1969). Arrests made without war-
rant or without probable cause, for questioning or 
“investigation,” would be encouraged by the knowledge 
that evidence derived therefrom could well be made 
admissible at trial by the simple expedient of giving 
Miranda warnings.7 Any incentive to avoid Fourth 
Amendment violations would be eviscerated by making 
the warnings, in effect, a “cure-all,” and the constitutional 
guarantee against unlawful searches and seizures could

7 A great majority of the commentators have taken the same 
position. See, e. g., Pitler, "The Fruit of the Poisonous Tree” Re-
visited and Shepardized, 56 Calif. L. Rev. 579, 603-604 (1968); 
Ruffin, Out on a Limb of the Poisonous Tree: The Tainted Witness, 
15 U. C. L. A. L. Rev. 32, 70 (1967); Comment, 1 Fla. St. L. Rev. 
533, 539-540 (1973); Note, Admissibility of Confessions Made Sub-
sequent to an Illegal Arrest: Wong Sun v. United States Revisited, 
61 J. Crim. L. 207, 212 n. 58 (1970); Comment, Scope of Taint 
Under the Exclusionary Rule of the Fifth Amendment Privilege 
Against Self-Incrimination, 114 U. Pa. L. Rev. 570, 574 (1966). But 
see Comment, Voluntary Incriminating Statements Made Subsequent 
to an Illegal Arrest—A Proposed Modification of the Exclusionary 
Rule, 71 Dick. L. Rev. 573, 582-583 (1967).
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be said to be reduced to “a form of words.” See Mapp 
v. Ohio, 367 U. S., at 648.

It is entirely possible, of course, as the State here 
argues, that persons arrested illegally frequently may 
decide to confess, as an act of free will unaffected by 
the initial illegality. But the Miranda warnings, alone 
and per se, cannot always make the act sufficiently a 
product of free will to break, for Fourth Amendment 
purposes, the causal connection between the illegality 
and the confession. They cannot assure in every case 
that the Fourth Amendment violation has not been un-
duly exploited. See Westover v. United States, 384 
U. S. 436, 496-497 (1966).

While we therefore reject the per se rule which the 
Illinois courts appear to have accepted, we also decline 
to adopt any alternative per se or “but for” rule. The 
petitioner himself professes not to demand so much. 
Tr. of Oral Arg. 12, 45, 47. The question whether a 
confession is the product of a free will under Wong Sun 
must be answered on the facts of each case. No single 
fact is dispositive. The workings of the human mind 
are too complex, and the possibilities of misconduct too 
diverse, to permit protection of the Fourth Amendment 
to turn on such a talismanic test. The Miranda warn-
ings are an important factor, to be sure, in determining 
whether the confession is obtained by exploitation of an 
illegal arrest. But they are not the only factor to be 
considered. The temporal proximity of the arrest and 
the confession,8 the presence of intervening circum-

8 See United States v. Owen, 492 F. 2d 1100, 1107 (CA5), cert, 
denied, 419 U. S. 965 (1974); Hale v. Henderson, 485 F. 2d 266, 
267-269 (CA6 1973), cert, denied, 415 U. S. 930 (1974); United 
States v. Fallon, 457 F. 2d 15, 19-20 (CAIO 1972); Leonard v. 
United States, 391 F. 2d 537, 538 (CA9 1968); Pennsylvania ex rel. 
Craig n . Maroney, 348 F. 2d 22, 29 (CA3 1965).



604 OCTOBER TERM, 1974

Opinion of the Court 422U.S.

stances, see Johnson n . Louisiana, 406 U. S. 356, 365 
(1972), and, particularly, the purpose and flagrancy of 
the official misconduct9 are all relevant. See Wong Sun 
v. United States, 371 U. S., at 491. The voluntariness 
of the statement is a threshold requirement. Cf. 18 
U. S. C. § 3501. And the burden of showing admissibility 
rests, of course, on the prosecution.10

IV
Although the Illinois courts failed to undertake the 

inquiry mandated by Wong Sun to evaluate the circum-
stances of this case in the light of the policy served by 
the exclusionary rule, the trial resulted in a record of 
amply sufficient detail and depth from which the deter-
mination may be made. We therefore decline the sug-
gestion of the United States, as amicus curiae, see 
Morales v. New York, 396 U. S. 102 (1969), to remand 
the case for further factual findings. We conclude that 
the State failed to sustain the burden of showing that 
the evidence in question was admissible under Wong Sun.

Brown’s first statement was separated from his illegal 
arrest by less than two hours, and there was no inter-
vening event of significance whatsoever. In its essen-
tials, his situation is remarkably like that of James Wah 
Toy in Wong Sun.11 We could hold Brown’s first state-

9 See United States v. Edmons, 432 F. 2d 577 (CA2 1970). See 
also United States ex rel. Gockley v. Myers, 450 F. 2d 232, 236 
(CA3 1971), cert, denied, 404 U. S. 1063 (1972); United States v. 
Kilgen, 445 F. 2d 287, 289 (CA5 1971).

10 Our approach relies heavily, but not excessively, on the "learn-
ing, good sense, fairness and courage of federal trial judges.” Nar-
done v. United States, 308 U. S. 338, 342 (1939).

11 The situation here is thus in dramatic contrast to that of 
Wong Sun himself. Wong Sun’s confession, which the Court held 
admissible, came several days after the illegality, and was preceded
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ment admissible only if we overrule Wong Sun. We 
decline to do so. And the second statement was clearly 
the result and the fruit of the first.12

The illegality here, moreover, had a quality of pur-
posefulness. The impropriety of the arrest was obvious; 
awareness of that fact was virtually conceded by the two 
detectives when they repeatedly acknowledged, in their 
testimony, that the purpose of their action was “for 
investigation” or for “questioning.”13 App. 35, 43, 78, 
81, 83, 88, 89, 94. The arrest, both in design and in ex-
ecution, was investigatory. The detectives embarked 
upon this expedition for evidence in the hope that some-
thing might turn up. The manner in which Brown’s 
arrest was effected gives the appearance of having been 
calculated to cause surprise, fright, and confusion.

We emphasize that our holding is a limited one. We 
decide only that the Illinois courts were in error in 
assuming that the Miranda warnings, by themselves, 
under Wong Sun always purge the taint of an illegal 
arrest.

The judgment of the Supreme Court of Illinois is 
reversed and the case is remanded for further proceedings 
not inconsistent with this opinion.

It is so ordered.

by a lawful arraignment and a release from custody on his own 
recognizance. 371 U. S., at 491.

12 The fact that Brown had made one statement, believed by 
him to be admissible, and his cooperation with the arresting and 
interrogating officers in the search for Claggett, with his anticipa-
tion of leniency, bolstered the pressures for him to give the second, 
or at least vitiated any incentive on his part to avoid self-incrimina- 
tion. Cf. Fahy v. Connecticut, 375 U. S. 85 (1963).

13 Detective Lenz had been a member of the Chicago police force 
for 14 years and a detective for 12 years. App. 6. Detective Nolan 
had been a detective on the force for 5^ years. Id., at 87.
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Mr . Justice  White , concurring in the judgment.
Insofar as the Court holds (1) that despite Miranda 

warnings the Fourth and Fourteenth Amendments re-
quire the exclusion from evidence of statements obtained 
as the fruit of an arrest which the arresting officers knew 
or should have known was without probable cause and 
unconstitutional, and (2) that the statements obtained in 
this case were in this category, I am in agreement and 
therefore concur in the judgment.

Mr . Justice  Powell , with whom Mr . Justice  Rehn -
quis t  joins, concurring in part.

I join the Court insofar as it holds that the per se 
rule adopted by the Illinois Supreme Court for deter-
mining the admissibility of petitioner’s two statements 
inadequately accommodates the diverse interests under-
lying the Fourth Amendment exclusionary rule. I 
would, however, remand the case for reconsideration 
under the general standards articulated in the Court’s 
opinion and elaborated herein.

A
The issue presented in this case turns on proper appli-

cation of the policies underlying the Fourth Amendment 
exclusionary rule, not on the Fifth Amendment or the 
prophylaxis added to that guarantee by Miranda v. 
Arizona, 384 U. S. 436 (1966).1 The Court recognized 
in Wong Sun v. United States, 371 U. S. 471 (1963), 
that the Fourth Amendment exclusionary rule applies 
to statements obtained following an illegal arrest just 
as it does to tangible evidence seized in a similar manner

1 Each of these guarantees provides an independent ground for 
suppression of statements and thus may make it unnecessary in 
many cases to conduct the inquiry mandated by Wong Sun v. 
United States, 371 U. S. 471 (1963).
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or obtained pursuant to an otherwise illegal search and 
seizure. Wong Sun squarely rejected, however, the sug-
gestion that the admissibility of statements so obtained 
should be governed by a simple “but for” test that 
would render inadmissible all statements given subse-
quent to an illegal arrest. Id., at 487-488. In a similar 
manner, the Court today refrains from according disposi-
tive weight to the single factor of Miranda warnings. I 
agree with each holding. Neither of the rejected ex-
tremes adequately recognizes the competing considera-
tions involved in a determination to exclude evidence 
after finding that official possession of that evidence was 
to some degree caused by a violation of the Fourth 
Amendment.

On this record, I cannot conclude as readily as the 
Court that admission of the statements here at issue 
would constitute an effective overruling of Wong Sun. 
See ante, at 604-605. Although Wong Sun establishes the 
boundaries within which this case must be decided, the 
incompleteness of the record leaves me uncertain that 
it compels the exclusion of petitioner’s statements. The 
statements at issue in Wong Sun were on the temporal 
extremes in relation to the illegal arrest. Cf. Col-
lins v. Beto, 348 F. 2d 823, 832, 834-836 (CA5 1965) 
(Friendly, J., concurring). Toy’s statement was ob-
tained immediately after his pursuit and arrest by six 
agents. It appears to have been a spontaneous response 
to a question put to him in the frenzy of that event, 
and there is no indication that the agents made any 
attempt to inform him of his right to remain silent. 
Wong Sun’s statement, by contrast, was not given until 
after he was arraigned and released on his own recog-
nizance. Wong Sun voluntarily returned to the station 
a few days after the arrest for questioning. His state-
ment was preceded by an official warning of his right



608 OCTOBER TERM, 1974

Powe ll , J., concurring in part 422U.S.

to remain silent and to have counsel if he desired.2 The 
Court rejected the Government’s assertion that Toy’s 
statement resulted from an independent act of free will 
sufficient to purge the consequences of the illegal arrest. 
Wong Sun’s statement, however, was deemed admissible. 
Given the circumstances in which Wong Sun’s statement 
was obtained, the Court concluded that “the connection 
between the arrest and the statement had ‘become so 
attenuated as to dissipate the taint.’ ” 371 U. S., at 491.

Like most cases in which the admissibility of state-
ments obtained subsequent to an illegal arrest is con-
tested, this case concerns statements more removed than 
that of Toy from the time and circumstances of the 
illegal arrest. Petitioner made his first statement some 
two hours following his arrest, after he had been given 
Miranda warnings. The Court is correct in noting that 
no other significant intervening event altered the rela-
tionship established between petitioner and the officers 
by the illegal arrest. But the Court’s conclusion that 
admission of this statement could be allowed only by 
overruling Wong Sun rests either on an overly restrictive 
interpretation of the attenuation doctrine, to which I 
cannot subscribe, or on its view that the arrest was made 
for investigatory purposes, a factual determination that 
I think more appropriately should have been left for de-
cision in the first instance by the state courts.

B
The Court’s rejection in Wong Sun of a “but for” test, 

reaffirmed today, ante, at 603-604, recognizes that in some

2 Toy gave a second statement under circumstances similar to 
those in Wong Sun’s case. The Court did not, however, rule as 
to the admissibility of this statement, finding instead that it lacked 
corroboration and was therefore insufficient to support Toy’s 
conviction. Wong Sun v. United States, 371 U. 8., at 488-491.
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circumstances strict adherence to the Fourth Amend-
ment exclusionary rule imposes greater cost on the legiti-
mate demands of law enforcement than can be justified 
by the rule’s deterrent purposes. The notion of the 
“dissipation of the taint” attempts to mark the point at 
which the detrimental consequences of illegal police 
action become so attenuated that the deterrent effect of 
the exclusionary rule no longer justifies its cost. Appli-
cation of the Wong Sun doctrine will generate fact-
specific cases bearing distinct differences as well as simi-
larities, and the question of attenuation inevitably is 
largely a matter of degree. The Court today identifies 
the general factors that the trial court must consider in 
making this determination. I think it appropriate, how-
ever, to attempt to articulate the possible relationships 
of those factors in particular, broad categories of cases.

All Fourth Amendment violations are, by constitu-
tional definition, “unreasonable.” There are, however, 
significant practical differences that distinguish among 
violations, differences that measurably assist in identi-
fying the kinds of cases in which disqualifying the evi-
dence is likely to serve the deterrent purposes of the 
exclusionary rule. Cf. United States v. Calandra, 414 
U. S. 338, 347-348 (1974); Schneckloth v. Bustamonte, 
412 U. S. 218, 250 (1973) (Powell , J., concurring). In 
my view, the point at which the taint can be said to have 
dissipated should be related, in the absence of other con-
trolling circumstances, to the nature of that taint.

That police have not succeeded in coercing the ac-
cused’s confession through willful or negligent misuse 
of the power of arrest does not remove the fact that they 
may have tried. The impermissibility of the attempt, 
and the extent to which such attempts can be deterred by 
the use of the exclusionary rule, are of primary relevance 
in determining whether exclusion is an appropriate rem-
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edy. The basic purpose of the rule, briefly stated, 
is to remove possible motivations for illegal arrests. 
Given this purpose the notion of voluntariness has prac-
tical value in deciding whether the rule should apply 
to statements removed from the immediate circum-
stances of the illegal arrest. If an illegal arrest merely 
provides the occasion of initial contact between the po-
lice and the accused, and because of time or other inter-
vening factors the accused’s eventual statement is the 
product of his own reflection and free will, application of 
the exclusionary rule can serve little purpose: the police 
normally will not make an illegal arrest in the hope of 
eventually obtaining such a truly volunteered statement. 
In a similar manner, the role of the Miranda warnings 
in the Wong Sun inquiry is indirect. To the extent that 
they dissipate the psychological pressures of custodial 
interrogation, Miranda warnings serve to assure that the 
accused’s decision to make a statement has been rela-
tively unaffected by the preceding illegal arrest. Cor-
respondingly, to the extent that the police perceive 
Miranda warnings to have this equalizing potential, their 
motivation to abuse the power of arrest is diminished. 
Bearing these considerations in mind, and recognizing 
that the deterrent value of the Fourth Amendment ex-
clusionary rule is limited to certain kinds of police 
conduct, the following general categories can be 
identified.

Those most readily identifiable are on the extremes: 
the flagrantly abusive violation of Fourth Amendment 
rights, on the one hand, and “technical” Fourth Amend-
ment violations, on the other. In my view, these ex-
tremes call for significantly different judicial responses.

I would require the clearest indication of attenuation 
in cases in which official conduct was flagrantly abusive 
of Fourth Amendment rights. If, for example, the fac-
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tors relied on by the police in determining to make the 
arrest were so lacking in indicia of probable cause as to 
render official belief in its existence entirely unreason-
able, or if the evidence clearly suggested that the arrest 
was effectuated as a pretext for collateral objectives, cf. 
United States n . Robinson, 414 U. S. 218, 237, 238 n. 2 
(1973) (Powell , J., concurring), or the physical cir-
cumstances of the arrest unnecessarily intrusive on 
personal privacy, I would consider the equalizing poten-
tial of Miranda warnings rarely sufficient to dissipate the 
taint. In such cases the deterrent value of the exclu-
sionary rule is most likely to be effective, and the cor-
responding mandate to preserve judicial integrity, see 
United States v. Peltier, ante, p. 531; Michigan v. 
Tucker, 417 U. S. 433, 450 n. 25 (1974), most clearly 
demands that the fruits of official misconduct be denied. 
I thus would require some demonstrably effective break 
in the chain of events leading from the illegal arrest to 
the statement, such as actual consultation with counsel 
or the accused’s presentation before a magistrate for a 
determination of probable cause, before the taint can be 
deemed removed, see Gerstein n . Pugh, 420 U. S. 103 
(1975); cf. Johnson v. Louisiana, 406 U. S. 356, 365 
(1972); Parker v. North Carolina, 397 U. S. 790, 796 
(1970).

At the opposite end of the spectrum lie “technical” 
violations of Fourth Amendment rights where, for 
example, officers in good faith arrest an individual in 
reliance on a warrant later invalidated 3 or pursuant to 
a statute that subsequently is declared unconstitutional, 
see United States v. Kilg&n, 445 F. 2d 287 (CA5 

31 note that this resolution might have the added benefit of en-
couraging the police to seek a warrant whenever possible. Cf. 
Gerstein v. Pugh, 420 U. S. 103, 113 (1975), and sources cited 
therein.



612 OCTOBER TERM, 1974

Pow ell , J., concurring in part 422 IT. S.

1971). As we noted in Michigan n . Tucker, supra, 
at 447: “The deterrent purpose of the exclusionary 
rule necessarily assumes that the police have engaged in 
willful, or at the very least negligent, conduct which 
has deprived the defendant of some right.” In cases in 
which this underlying premise is lacking, the deterrence 
rationale of the exclusionary rule does not obtain, and 
I can see no legitimate justification for depriving the 
prosecution of reliable and probative evidence. Thus, 
with the exception of statements given in the immediate 
circumstances of the illegal arrest—a constraint I think 
is imposed by existing exclusionary-rule law—I would 
not require more than proof that effective Miranda warn-
ings were given and that the ensuing statement was 
voluntary in the Fifth Amendment sense. Absent aggra-
vating circumstances, I would consider a statement given 
at the station house after one has been advised of 
Miranda rights to be sufficiently removed from the 
immediate circumstances of the illegal arrest to justify 
its admission at trial.

Between these extremes lies a wide range of situations 
that defy ready categorization, and I will not attempt to 
embellish on the factors set forth in the Court’s opinion 
other than to emphasize that the Wong Sun inquiry 
always should be conducted with the deterrent purpose 
of the Fourth Amendment exclusionary rule sharply in 
focus. See ALI Model Code of Pre-Arraignment 
Procedure, Art. 150, p. 54 et seq. and Commentary 
thereon, p. 375 et seq. (Prop. Off. Draft 1975). And, 
in view of the inevitably fact-specific nature of the 
inquiry, we must place primary reliance on the “learning, 
good sense, fairness and courage” of judges who must 
make the determination in the first instance. Nardone 
v. United States, 308 U. S. 338, 342 (1939). See ante, 
at 604 n. 10.
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c
On the facts of record as I view them, it is pos-

sible that the police may have believed reasonably that 
there was probable cause for petitioner’s arrest. 
Although the trial court conducted hearings on peti-
tioner’s motion to suppress and received his testimony 
and that of the arresting officers, its inquiry focused on 
determining whether petitioner’s statements were pre-
ceded by adequate Miranda warnings and were made 
voluntarily. The court did not inquire into the possible 
justification, actual or perceived, for the arrest. Indeed, 
numerous questions addressed to the circumstances of 
the arrest elicited the State’s objection, which was sus-
tained. App. 14-15. The Illinois Supreme Court’s 
consideration of the factual basis for its ruling similarly 
failed to focus on these relevant issues or to rest in any 
meaningful sense on the factors set forth in the Court’s 
opinion today. After determining that the officers lacked 
probable cause for petitioner’s arrest, the Illinois court 
concluded simply that examination of the record per-
suaded it that “the giving of Miranda warnings . . . 
served to break the causal connection between the illegal 
arrest and the giving of the statements.” 56 Ill. 2d 
312, 317, 307 N. E. 2d 356, 358 (1974).

I am not able to conclude on this record that the 
officers arrested petitioner solely for the purpose of ques-
tioning, ante, at 605; see also ante, at 606 (White , J., 
concurring in judgment). To be sure, there is evidence 
suggesting, as the Court notes, an investigatory arrest. 
The strongest evidence on that point is the inconclusive 
testimony by the arresting officers themselves. But the 
evidence is conflicting. Responding to questions as to 
what they told petitioner upon his arrest, the officers 
testified he was advised that the arrest was for investiga-
tion of murder. Responding to more pointed questions, 
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however, one of the arresting officers stated that he in-
formed petitioner that he was being arrested for murder. 
See App. 16.4

Moreover, other evidence of record indicates that 
the police may well have believed that probable 
cause existed to think that petitioner committed the 
crime of which he ultimately was convicted. As the 
opinion of the Illinois Supreme Court reveals, petitioner 
had been identified as an acquaintance of the deceased, 
and the police had been told that petitioner was seen in 
the building where the deceased lived on the day of the 
murder. 56 Ill. 2d, at 315, 307 N. E. 2d, at 357. It is 
also plain that the investigation had begun to focus on 
petitioner. For example, the police had gone to the 
trouble of obtaining a bullet that petitioner had fired in 
an unrelated incident for the purpose of comparing it 
with the bullets that killed the victim. App. 20. The 
officers also obtained petitioner’s photograph prior to 
seeking him out, and the circumstances of petitioner’s ar-
rest indicate that their suspicions of him were quite 
pronounced.

The trial court made no determination as to whether 
probable cause existed for petitioner’s arrest.5 The Illi-

4 The majority of the statements cited by the Court are the 
officers’ responses to questions inquiring as to what the officers told 
petitioner upon arresting him and thus are only indirectly rele-
vant to the issue whether the officers might reasonably have thought 
they then had sufficient evidence to support a probable-cause deter-
mination. Moreover, as noted above, that evidence is contradictory. 
In only two instances during the trial did the inquiry relate more 
directly to whether the officers arrested petitioner for questioning. 
App. 83, 94. The officers’ responses to those questions tend to 
support the Court’s conclusion. In view of the weight of the 
contrary evidence, however, I think that the matter should be 
considered in the first instance by the state courts.

5 Petitioner’s motion to suppress alleged that the police lacked 
reasonable grounds for believing that he committed a crime. But
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nois Supreme Court resolved that issue, but did not con-
sider whether the officers might reasonably, albeit errone-
ously, have thought that probable cause existed. Rather 
than decide those matters for the first time at this level, 
I think it preferable to allow the state courts to recon-
sider the case under the general guidelines expressed in 
today’s opinions? I therefore would remand for recon-
sideration 7 with directions to conduct such further fac-

the testimony at the hearing focused primarily on the issue of the 
adequacy of the Miranda warnings and the voluntariness of peti-
tioner’s statements. At the close of the hearing the trial court 
ruled, without elaboration or findings of fact, that the statements 
were admissible. Id., at 65. Conceivably the trial court thought that 
probable cause existed to support the arrest. The State argued this 
point unsuccessfully on appeal. Equally possible, the trial 
court might have determined that the probable-cause issue was a 
close one and that, viewing the totality of the circumstances with 
that fact in mind, the statement should be admitted.

6 The Solicitor General has filed a memorandum as amicus curiae 
in which he urges the Court to remand the case for further factual 
hearings, cf. Morales v. New York, 396 U. S. 102 (1969). I concur 
in the Court’s rejection of this suggestion, agreeing that the record is 
adequate to allow us to rule on the major issue—whether advice 
of Miranda rights constitutes a per se attenuation of the taint 
of an illegal arrest in all cases. I do not agree, however, that the 
record is adequate for the Court to rule, in addition, that there was 
insufficient attenuation of taint in this case.

7 Petitioner’s second statement, corroborative of the first, was 
given more than six hours after his arrest and some five hours after 
the initial statement. During this time petitioner—cooperating 
with the police—had made two trips away from the police head-
quarters in search of Claggett, whom he had identified as his con-
federate in the murder. This second statement was given to an 
assistant state’s attorney who again had informed petitioner of his 
Miranda rights. The Court deems this statement to be the fruit of 
the first one and thus excludable along with it.

I also would leave the question of admissibility of this statement 
to the lower Illinois courts. Of course, if the first statement were 
ruled admissible under the general guidelines articulated in today’s 
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tual inquiries as may be necessary to resolve the 
admissibility issue.

opinion, it would follow that the second statement also would be ad-
missible. In any event, the question whether there was sufficient 
attenuation between the first and second statements to render the 
second admissible in spite of the inadmissibility of the first presents 
a factual issue which, like the factual issue underlying the possible 
admissibility of the first statement, has not been passed on by the 
state courts.
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IVAN ALLEN CO. v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 74r-22. Argued April 14r-15, 1975—Decided June 26, 1975

In determining the applicability of § 533 (a) of the Internal Revenue 
Code of 1954—which provides a rebuttable presumption that a 
corporation that has accumulated earnings “beyond the reason-
able needs of the business” did so with “the purpose to avoid the 
income tax with respect to shareholders”—listed and readily 
marketable securities owned by the corporation and purchased out 
of its earnings and profits, are to be taken into account, not at 
their cost to the corporation, but at their net liquidation value. 
Pp. 624-635.

493 F. 2d 426, affirmed.

Bla ck mu n , J., delivered the opinion of the Court, in which 
Burg er , C. J., and Bre nn an , Whi te , Mar sha ll , and Reh nq ui st , 
J J., joined. Pow el l , J., filed a dissenting opinion, in which Doug -
la s and Ste wa rt , JJ., joined, post, p. 635.

Kirk McAlpin argued the cause for petitioner. With 
him on the briefs were Herschel M. Bloom and Michael 
C. Russ.

Assistant Attorney General Crampton argued the 
cause for the United States. With him on the brief were 
Solicitor General Bork, Stuart A. Smith, and Elmer J. 
Kelsey .*

Mr . Just ice  Blackmu n  delivered the opinion of the 
Court.

Sections 531-537, inclusive, of the Internal Revenue 
Code of 1954, as amended, 26 U. S. C. §§ 531-537, con-

*Carolyn E. Agger, Walter J. Rockier, and John S. McDaniel, Jr., 
filed a brief for American Trading and Production Corp, as amicus 
curiae.
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stitute Part I of subchapter G of the Income Tax Sub-
title. These sections subject most corporations to an 
“accumulated earnings tax.” Section 5311 imposes the 
tax upon the “accumulated taxable income” of every 
corporation that, as § 532 (a) states,2 is “formed or 
availed of for the purpose of avoiding the income tax with 
respect to its shareholders ... by permitting earnings 
and profits to accumulate instead of being divided or 
distributed.” And § 533 (a)3 provides that “the fact 
that the earnings and profits . . . are permitted to ac-
cumulate beyond the reasonable needs of the business 
shall be determinative of the purpose to avoid the income 
tax with respect to shareholders, unless the corporation

1 **§ 531. Imposition of accumulated earnings tax.
“In addition to other taxes imposed by this chapter, there is 

hereby imposed for each taxable year on the accumulated taxable 
income (as defined in section 535) of every corporation described in 
section 532, an accumulated earnings tax equal to the sum of—

“(1) 27% percent of the accumulated taxable income not in excess 
of $100,000, plus

“(2) 38% percent of the accumulated taxable income in excess of 
$100,000.”

2 “§ 532. Corporations subject to accumulated earnings tax. 
“(a) General rule.

“The accumulated earnings tax imposed by section 531 shall apply 
to every corporation (other than those described in subsection (b)) 
formed or availed of for the purpose of avoiding the income tax 
with respect to its shareholders or the shareholders of any other 
corporation, by permitting earnings and profits to accumulate instead 
of being divided or distributed.”

3 “§ 533. Evidence of purpose to avoid income tax.
“(a) Unreasonable accumulation determinative of purpose.

“For purposes of section 532, the fact that the earnings and profits 
of a corporation are permitted to accumulate beyond the reasonable 
needs of the business shall be determinative of the purpose to avoid 
the income tax with respect to shareholders, unless the corporation 
by the preponderance of the evidence shall prove to the contrary.”
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by the preponderance of the evidence shall prove to the 
contrary.”4

The issue here is whether, in determining the applica-
tion of § 533 (a), listed and readily marketable securities 
owned by the corporation and purchased out of its earn-
ings and profits, are to be taken into account at their 
cost to the corporation or at their net liquidation value, 
that is, fair market value less the expenses of, and taxes 
resulting from, their conversion into cash.

I

The pertinent facts are admitted by the pleadings or 
are stipulated:

The petitioner, Ivan Allen Company (the taxpayer), 
is a Georgia corporation incorporated in 1902 and ac-
tively engaged in the business of selling office furniture, 
equipment, and supplies in the metropolitan Atlanta 
area. It files its federal income tax returns on the ac-
crual basis and for the fiscal year ended June 30.

For its fiscal years 1965 and 1966, the taxpayer paid 
in due course the federal corporation income taxes shown 
on its returns as filed. Taxable income so reported was 
$341,045.82 for 1965 and $629,512.19 for 1966. App. 59, 
84. During fiscal 1965 the taxpayer paid dividends con-
sisting of cash in the amount of $48,945.30 and 870 shares 

4 In a proceeding before the United States Tax Court, § 534 allows 
the taxpayer to shift the burden of proof to the Commissioner of 
Internal Revenue. Section 535 defines “accumulated taxable income” 
to mean the corporation’s taxable income adjusted as specified; a 
credit is given for “such part of the earnings and profits for the 
taxable year as are retained for the reasonable needs of the business,” 
with a minimum “lifetime” credit of $100,000 ($150,000 for tax-
able years beginning after December 31, 1974, Pub. L. 94-12, § 304, 
89 Stat. 45, 26 U. S. C. § 535 (c)(2) (1970 ed., Supp. IV). Finally, 
§ 537 provides that the term “reasonable needs of the business” in-
cludes “the reasonably anticipated needs of the business.”
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of Xerox Corporation common that had been carried on 
its books at a cost of $6,564.34. During fiscal 1966 the 
taxpayer paid cash dividends of $50,267.49 ; it also de-
clared a 10% stock dividend. Id., at 56. The dividends 
paid were substantially less than taxable income less 
federal income taxes for those years.

Throughout fiscal 1965 and 1966, the taxpayer owned 
various listed and unlisted marketable securities. Prom-
inent among these were listed shares of common stock 
and listed convertible debentures of Xerox Corporation 
that, in prior years, had been purchased out of earnings 
and profits. Specifically, on June 30, 1965, the corpora-
tion owned 11,140 shares of Xerox common, with a cost 
of $116,701 and a then fair market value of $1,573,525, 
and $30,600 Xerox convertible debentures, with a cost 
to it of $30,625 and a then fair market value of $48,424. 
On June 30, 1966, the corporation owned 10,090 shares of 
Xerox common, with a cost of $102,479 and a then fair 
market value of $2,479,617, and the same $30,600 con-
vertible debentures, with their cost of $30,625 and a then 
fair market value of $69,768. Id., at 55.

According to its returns as filed, the taxpayer’s undis-
tributed earnings as of June 30, 1965, and June 30, 1966, 
were $2,200,184.77 and $2,360,146.52, respectively. Id., 
at 70, 91. The taxpayer points out that the marketable 
portfolio assets represented an investment, as measured 
by cost, of less than 7% of its undistributed earnings and 
of less than 5% of its total assets. Brief for Petitioner 4.

It is also apparent, however, that the Xerox deben-
tures and common shares had proved to be an ex-
traordinarily profitable investment, although, of course, 
because these securities continued to be retained, the 
gains thereon were unrealized for federal income tax 
purposes. The debentures had increased in fair market 
value more than 50% over cost by the end of June 1965,
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and more than 100% over cost one year later; the com-
mon shares had increased in fair market value more than 
13 times their cost by June 30, 1965, and more than 24 
times their cost by June 30, 1966.

Throughout fiscal 1965 and 1966 the taxpayer’s two 
major shareholders, Ivan Allen, Sr., and Ivan Allen, Jr., 
respectively owned 31.20% and 45.46% of the taxpayer’s 
outstanding voting stock. App. 78, 104.

Following an examination of the taxpayer’s federal 
income tax returns for fiscal 1965 and 1966, the Com-
missioner of Internal Revenue determined that the tax-
payer had permitted its earnings and profits for each of 
those years to accumulate beyond the reasonable and 
reasonably anticipated needs of its business, and that one 
of the purposes of the accumulation for each year was to 
avoid income tax with respect to its shareholders. Based 
upon this determination, the Commissioner assessed 
against the corporation accumulated earnings taxes of 
$77,383.98 and $73,131.87 for 1965 and 1966, respectively.

The taxpayer paid these taxes and thereafter timely 
filed claims for refund. The claims were not allowed, 
and the taxpayer then instituted this refund suit in the 
United States District Court for the Northern District 
of Georgia.

It is agreed that the taxpayer had reasonable business 
needs for operating capital amounting to $1,198,309 and 
$1,455,222 at the close of fiscal 1965 and fiscal 1966, re-
spectively. Id., at 56. It is stipulated, in particular, 
that if the taxpayer’s marketable securities are to be 
taken into account at cost, its net liquid assets (current 
assets less current liabilities), at the end of each of those 
taxable years, and fully available for use in its business, 
were then exactly equal to its reasonable business needs 
for operating capital, that is, the above-stated figures of 
$1,198,309 and $1,455,222. It would follow, accordingly, 
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that the earnings and profits of the two taxable years 
had not been permitted to accumulate beyond the tax-
payer’s reasonable and reasonably anticipated business 
needs, within the meaning of § 533 (a), App. 57, and no 
accumulated earnings taxes were incurred. It is still 
further stipulated, however, that if the taxpayer’s mar-
ketable securities are to be taken into account at fair 
market value (less the cost of converting them into 
cash), as of the ends of those fiscal years,5 the taxpayer’s 
net liquid assets would then be $2,235,029 and $3,152,009, 
respectively. Id., at 56. From this it would follow that 
the earnings and profits of the two taxable years had 
been permitted to accumulate beyond the taxpayer’s rea-
sonable and reasonably anticipated business needs. 
Then, if those accumulations had been for “the purpose 
of avoiding the income tax with respect to its share-
holders,” under §532 (a), accumulated earnings taxes 
would be incurred.

The issue, therefore, is clear and precise: whether, for 
purposes of applying § 533 (a), the taxpayer’s readily 
marketable securities should be taken into account at 
cost, as the taxpayer contends, or at net liquidation value, 
as the Government contends.

The District Court held that the taxpayer’s readily 
marketable securities were to be taken into account at 
cost. Accordingly, it entered judgment for the peti-
tioner-taxpayer. 349 F. Supp. 1075 (1972). The court 
observed :

“Corporate taxpayers should not be penalized for

5 It is stipulated that the cost of converting the taxpayer’s mar-
ketable securities into cash would have been the sum of a maximum 
of 6% of the fair market value of the securities (payable as a broker-
age commission) and a maximum of 25% of such amount of the fair 
market value as exceeds the sum of the brokerage commission and 
the cost of the securities (payable as capital gains taxes). App. 55.
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wise investments; they should be allowed to maxi-
mize their capital gains tax advantages in accordance 
with internal business policies and stock market con-
ditions rather than being forced to sell securities 
which may have a high value on an arbitrarily se-
lected date merely because the unrealized fair 
market value of the securities on that date would 
trigger the accumulated earnings tax.” Id., at 1077. 
(Footnote omitted.)

The United States Court of Appeals for the Fifth Cir-
cuit reversed. 493 F. 2d 426 (1974). It observed:

“[T]he securities involved in the case at bar are of 
such a highly liquid character as to be readily avail-
able for business needs that might arise. Thus the 
appreciated value of these securities should be taken 
into account when determining whether the corpo-
ration has accumulated profits in excess of reasonable 
business needs.

“This decision does not force the corporation to liqui-
date these securities at any time when a sale would 
be financially unwise, but only compels the corpora-
tion to comply with the proscriptions of the Code 
and refrain from accumulating excessive earnings 
and profits.” Id., at 428.

The case was remanded, as the parties had agreed, App. 
57-58, “for the additional factual determination [under 
§ 532 (a)] of whether one purpose for the accumulation 
was to avoid income tax on behalf of the shareholders.” 
493 F. 2d, at 428.

Because this conclusion was claimed by the taxpayer 
to conflict in principle with American Trading & Produc-
tion Corp. v. United States, 362 F. Supp. 801 (Md. 1972), 
aff’d without published opinion, 474 F. 2d 1341 (CA4 
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1973),6 and because of the importance of the issue in the 
administration of the accumulated earnings tax, we 
granted certiorari. 419 U. S. 1067 (1974).

II
Under our system of income taxation, corporate earn-

ings are subject to tax at two levels. First, there is the 
tax imposed upon the income of the corporation. Second, 
when the corporation, by way of a dividend, distributes 
its earnings to its shareholders, the distribution is sub-
ject to the tax imposed upon the income of the share-
holders. Because of the disparity between the corporate 
tax rates and the higher gradations of the rates on indi-
viduals,7 a corporation may be utilized to reduce signifi-
cantly its shareholders’ overall tax liability by accumu-
lating earnings beyond the reasonable needs of the 
business. Without some method to force the distribution 
of unneeded corporate earnings, a controlling shareholder 
would be able to postpone the full impact of income taxes 
on his share of the corporation’s earnings in excess of its 
needs. See B. Bittker & J. Eustice, Federal Income 
Taxation of Corporations and Shareholders fl 8.01 (3d 
ed. 1971); B. Wolfman, Federal Income Taxation of 
Business Enterprise 864 (1971).

In order to foreclose this possibility of using the corpo-
ration as a means of avoiding the income tax on dividends 
to the shareholders, every Revenue Act since the adoption 
of the Sixteenth Amendment in 1913 has imposed a tax

6 American Trading and Production Corporation, pursuant to our 
Rule 42, was granted permission to file a brief as amicus curiae in 
the present case. It asserts that no conflict exists between the 
decisions in this case and in its own case.

7 The income tax rates for a corporation are 22% of the first 
$25,000 of taxable income and 48% of the excess over $25,000. § 11 
of the 1954 Code, 26 U. S. C. § 11. The graduated rates for an 
individual taxpayer range from 14% to 70%. § 1, 26 U. S. C. § 1.
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upon unnecessary accumulations of corporate earnings 
effected for the purpose of insulating shareholders.8

The Court has acknowledged the obvious purpose of 
the accumulation provisions of the successive Acts:

“As the theory of the revenue acts has been to tax 
corporate profits to the corporation, and their receipt 

8 The accumulated earnings tax originated in § II A, Subdivision 2, 
of the Tariff Act of October 3, 1913, 38 Stat. 166. This imposed 
a tax on the shareholders of a corporation “formed or fraudulently 
availed of for the purpose of preventing the imposition of such tax 
through the medium of permitting such gains and profits to accumu-
late instead of being divided or distributed.” Accumulations “be-
yond the reasonable needs of the business shall be prima facie evi-
dence of a fraudulent purpose to escape such tax.” Id., at 167. 
The same provision appeared as § 3 of the Revenue Act of 1916, 39 
Stat. 758, and again as § 220 of the Revenue Act of 1918, 40 Stat. 
1072 (1919), except that in the 1918 Act the word “fraudulently” 
was deleted. This change was effected inasmuch as the Senate felt 
that the former phraseology “has proved to be of little value, because 
it was necessary to its application that intended fraud on the revenue 
be established in each case.” S. Rep. No. 617, 65th Cong., 3d Sess., 
5 (1918).

This pattern of tax on the shareholders was changed with the 
Revenue Act of 1921, § 220, 42 Stat. 247. The incidence of the tax 
was shifted from the shareholders to the corporation itself. Judge 
Learned Hand opined that the change was due to doubts “as to the 
validity of taxing income which the taxpayers had never received, 
and in 1921 it was thought safer to tax the company itself.” United 
Business Corp. v. Commissioner, 62 F. 2d 754, 756 (CA2), cert, 
denied, 290 U. S. 635 (1933).

Although the statutory language has varied somewhat from time 
to time, the income tax law, since the change effected by the Revenue 
Act of 1921, consistently has imposed the tax on the corporation, 
rather than upon the shareholders. Revenue Act of 1924, § 220, 
43 Stat. 277; Revenue Act of 1926, § 220, 44 Stat. 34; Revenue Act 
of 1928, § 104, 45 Stat. 814; Revenue Act of 1932, § 104, 47 Stat. 
195; Revenue Act of 1934, § 102, 48 Stat. 702; Revenue Act of 1936, 
§ 102, 49 Stat. 1676; Revenue Act of 1938, § 102, 52 Stat. 483; 
Internal Revenue Code of 1939, § 102.
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only when distributed to the stockholders, the pur-
pose of the legislation is to compel the company to 
distribute any profits not needed for the conduct of 
its business so that, when so distributed, individual 
stockholders will become liable not only for normal 
but for surtax on the dividends received.” Helver-
ing v. Chicago Stock Yards Co., 318 U. S. 693, 699 
(1943).

This was reaffirmed in United States v. Donruss Co., 393 
U. S. 297, 303 (1969).

It is to be noted that the focus and impositions of the 
accumulated earnings tax are upon “accumulated taxable 
income,” § 531. This is defined in § 535 (a) to mean 
the corporation’s “taxable income,” as adjusted. The 
adjustments consist of the various items described in 
§ 535 (b), including federal income tax, the deduction 
for dividends paid, defined in § 561, and the accumulated 
earnings credit defined in § 535 (c). The adjustments 
prescribed by §§ 535 (a) and (b) are designed generally 
to assure that a corporation’s “accumulated taxable in-
come” reflects more accurately than “taxable income” 
the amount actually available to the corporation for 
business purposes. This explains the deductions for div-
idends paid and for federal income taxes; neither of 
these enters into the computation of taxable income. 
Obviously, dividends paid and federal income taxes de-
plete corporate resources and must be recognized if the 
corporation’s economic condition is to be properly per-
ceived. Conversely, § 535 (b) (3) disallows, for example, 
the deduction, available to a corporation for income tax 
purposes under § 243, on account of dividends received; 
dividends received are freely available for use in the 
corporation’s business.

The purport of the accumulated earnings tax structure 
established by §§ 531-537, therefore, is to determine the
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corporation’s true economic condition before its liability 
for tax upon “accumulated taxable income” is deter-
mined. The tax, although a penalty and therefore to be 
strictly construed, Commissioner v. Acker, 361 U. S. 87, 
91 (1959), is directed at economic reality.

It is important to emphasize that we are concerned 
here with a tax on “accumulated taxable income,” § 531, 
and that the tax attaches only when a corporation has 
permitted “earnings and profits to accumulate instead 
of being divided or distributed,” § 532 (a). What is 
essential is that there be “income” and “earnings and 
profits.” This at once eliminates, from the measure of 
the tax itself, any unrealized appreciation in the value 
of the taxpayer’s portfolio securities over cost, for any 
such unrealized appreciation does not enter into the 
computation of the corporation’s “income” and “earn-
ings and profits.”

The corporation’s readily marketable portfolio secu-
rities and their unrealized appreciation, nonetheless, are 
of profound importance in making the entirely discrete 
determination whether the corporation has permitted 
what, concededly, are earnings and profits to accumulate 
beyond its reasonable business needs. If the securities, 
as here, are readily available as liquid assets, then the 
recognized earnings and profits that have been accumu-
lated may well have been unnecessarily accumulated, so 
far as the reasonable needs of the business are concerned. 
On the other hand, if those portfolio securities are not 
liquid and are not readily available for the needs of the 
business, the accumulation of earnings and profits may 
be viewed in a different light. Upon this analysis, not 
only is such accumulation as has taken place important, 
but the liquidity otherwise available to the corporation 
is highly significant. In any event—and we repeat—the 
tax is directed at the accumulated taxable income and 
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at earnings and profits. The tax itself is not directed at 
the unrealized appreciation of the liquid assets in the 
securities portfolio. The latter becomes important only 
in measuring reasonableness of accumulation of the earn-
ings and profits that otherwise independently exist. 
What we look at, then, in order to determine its reason-
ableness or unreasonableness, in the light of the needs 
of the business, is any failure on the part of the cor-
poration to distribute the earnings and profits it has.

Accumulation beyond the reasonable needs of the 
business, by the language of § 533 (a), is “determinative 
of the purpose” to avoid tax with respect to share-
holders unless the corporation proves the contrary by a 
preponderance of the evidence. The burden of proof, 
thus, is on the taxpayer. A rebuttable presumption is 
statutorily imposed. To be sure, we deal here, in a 
sense, with a state of mind. But it has been said that 
the statute, without the support of the presumption, 
would “be practically unenforceable . . . .” United Busi-
ness Corp. n . Commissioner, 62 F. 2d 754, 755 (CA2), 
cert, denied, 290 U. S. 635 (1933). What is required, 
then, is a comparison of accumulated earnings and 
profits with “the reasonable needs of the business.” 
Business needs are critical. And need, plainly, to use 
mathematical terminology, is a function of a corpora-
tion’s liquidity, that is, the amount of idle current assets 
at its disposal. The question, therefore, is not how 
much capital of all sorts, but how much in the way of 
quick or liquid assets, it is reasonable to keep on hand 
for the business. United Block Co. v. Helvering, 123 
F. 2d 704, 705 (CA2 1941), cert, denied, 315 U. S. 812 
(1942); Smoot Sand & Gravel Corp. v. Commissioner, 
274 F. 2d 495, 501 (CA4), cert, denied, 362 U. S. 976 
(1960) (liquid assets provide “a strong indication” of 
the purpose of the accumulation); Electric Regulator
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Corp. v. Commissioner, 336 F. 2d 339, 344 (CA2 1964); 
Novelart Mjg. Co. v. Commissioner, 52 T. C. 794, 806 
(1969), aff’d, 434 F. 2d 1011 (CA6 1970), cert, denied, 
403 U. S. 918 (1971); John P. Scripps Newspapers v. 
Commissioner, 44 T. C. 453, 467 (1965).9

The taxpayer itself recognizes, and accepts, the liquid-
ity concept as a basic factor, for it “has agreed that the 
full amount of its realized earnings invested in its liquid 
assets—their cost—should be taken into account in de-
termining the applicability of Section 533 (a).” Brief 
for Petitioner 15. It concedes that if this were not so, 
“the tax could be avoided by any form of investment of 
earnings and profits.” Reply Brief for Petitioner 5. But 
the taxpayer would stop at the point of cost and, when 
it does so, is compelled to compare earnings and profits— 
not the amount of readily available liquid assets, net— 
with reasonable business needs.

We disagree with the taxpayer and conclude that cost 
is not the stopping point; that the application of the 
accumulated earnings tax, in a given case, may well de-
pend on whether the corporation has available readily 
marketable portfolio securities; and that the proper 
measure of those securities, for purposes of the tax, is 
their net realizable value. Cost of the marketable se-
curities on the assets side of the corporation’s balance 
sheet would appear to be largely an irrelevant gauge of 
the taxpayer’s true financial condition.10 Certainly, a 

9 In this case we are concerned only with readily marketable securi-
ties. We express no view with respect to items of a different kind, 
such as inventory or accounts receivable.

10 “The tax should be administered with its purpose in mind at 
all times, i. e., to prevent accumulations of income by the corpora-
tion for the purpose of avoiding the income tax ordinarily incident 
to the shareholders. It is not intended to serve as an obstacle to 
sound profit-oriented corporate management. The ultimate goal
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lender would not evaluate a potential borrower’s market-
able securities at cost. Realistic financial condition is 
the focus of the lender’s inquiry. It also must be the 
focus of the Commissioner’s inquiry in determining the 
applicability of the accumulated earnings tax.11

This taxpayer’s securities, being liquid and readily 
marketable, clearly were available for the business needs 
of the corporation, and their fair market value, net, was 
such that, according to the stipulation, the taxpayer’s un-
distributed earnings and profits for the two fiscal years 
in question were permitted to accumulate beyond the 
reasonable and reasonably anticipated needs of the 
business.

Ill
Bearing directly upon the issue before us is Helvering 

v. National Grocery Co., 304 U. S. 282 (1938). There 
the fact situation was the reverse of the present case 
inasmuch as that taxpayer corporation had unrealized 
losses in the value of marketable securities it was con-
tinuing to hold. After the Court upheld the accumu-
lated earnings tax against constitutional attack, id., at

must be to administer the tax fairly, in light of the total economic 
reality of the corporation. Valuing liquid assets at cost invariably 
produces a poor and inaccurate picture of the corporate financial 
position. Adjusted fair market value may have shortcomings of its 
own, but it does, undeniably, come much closer to furthering the 
intent of the accumulated earnings tax.” Note, Accumulated Earn-
ings Tax: Should Marketable Securities be Valued at Cost or at Fair 
Market Value in Determining the Reasonableness of Further Ac-
cumulations of Income?, 40 Brooklyn L. Rev. 192, 209-210 (1973).

11 We see little force in any observation that our emphasis on 
liquid assets means that a corporate taxpayer may avoid the accumu-
lated earnings tax by merely investing in nonliquid assets. If such a 
step, in a given case, amounted to willful evasion of the accumu-
lated earnings tax, it would be subject to criminal penalties. See, 
e. g., § 7201 of the 1954 Code, 26 U. S. C. § 7201.
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286-290, it observed: “Depreciation in any of the assets 
is evidence to be considered by the Commissioner and the 
Board [of Tax Appeals] in determining the issue of fact 
whether the accumulation of profits was in excess of the 
reasonable needs of the business.” Id., at 291. It went 
on to hold, however, that such depreciation “does not, 
as matter of law, preclude a finding that the accumula-
tion of the year’s profits was in excess of the reasonable 
needs of the business.” Ibid. Indeed, the Court held 
that the evidence supported the Board’s finding that the 
accumulation of surplus by the taxpayer was to enable 
its sole shareholder to escape surtaxes. It focused on 
bonds and stocks held by the corporation, described them 
as in no way related to the business, and concluded that 
“there was no need of accumulating any part of the year’s 
earnings for the purpose of financing the business.” Id., 
at 291-292. That language forecloses the present tax-
payer’s case.

The precedent of National Grocery has been applied in 
accumulated earnings tax cases, with courts taking into 
account the fair market value of liquid, appreciated se-
curities. Battelstein Investment Co. v. United States, 
442 F. 2d 87, 89 -(CA5 1971); Cheyenne Newspapers, 
Inc. v. Commissioner, 494 F. 2d 429, 434-435 (CAIO 
1974); Henry Van Hummell, Inc. v. Commissioner, 23 
T. C. M. 1765, 1779 (1964), aff’d, 364 F. 2d 746 (CAIO 
1966), cert, denied, 386 U. S. 956 (1967); Golconda Min-
ing Corp. v. Commissioner, 58 T. C. 139, supplemental 
opinion, 58 T. C. 736, 737-739 (1972), rev’d on other 
grounds, 507 F. 2d 594 (CA9 1974); Ready Paving 
& Constr. Co. v. Commissioner, 61 T. C. 826, 840-841 
(1974). But see Harry A. Koch Co. v. Vinal, 228 F. 
Supp. 782, 784 (Neb. 1964).

American Trading & Production Corp. v. United 
States, 362 F. Supp. 801 (Md. 1972), aff’d without pub-



632 OCTOBER TERM, 1974

Opinion of the Court 422U.S.

lished opinion, 474 F. 2d 1341 (CA4 1973), which the 
taxpayer continues to assert is in conflict with the pres-
ent case, deserves mention. The taxpayer there had 
accumulated earnings and profits of something less than 
$10 million. Its anticipated business needs were about 
$12 million. But it owned stocks, primarily oil shares, 
having a total cost of $5,593,319 and an aggregate cur-
rent market value in excess of $100 million. The Dis-
trict Court excluded these stocks in making its deter-
mination whether earnings had accumulated in excess 
of reasonable business needs. It did so on several 
grounds: that the shares constituted “original capital,” 
a term the court used in the sense that the stocks 
“were properly held and retained as an integral part of 
[the taxpayer’s] business and were utilized ... as a base 
for borrowings for the needs of other parts of its business,” 
362 F. Supp., at 810; that the statute was not intended 
to require the conversion of assets of that kind into cash 
in order to meet business needs, even though that capital 
“has explosively increased in value,” id., at 808; and that 
“there was substantial evidence” that the stocks “were 
not readily saleable,” id., at 809.

Whatever may be the merit or demerit of the other 
grounds asserted by the District Court in American 
Trading—and we express no view thereon—we are satis-
fied that the court’s determination as to the absence of 
ready salability, under all the circumstances, provides a 
sufficient point of distinction of that case from this one, 
so that it provides meager, if any, contrary precedent of 
substance to our conclusion here.

IV

The arguments advanced by the taxpayer do not per-
suade us:

1. The taxpayer, of course, quite correctly insists that



IVAN ALLEN CO. v. UNITED STATES 633

617 Opinion of the Court

unrealized appreciation of portfolio securities does not 
enter into the determination of “earnings and profits,” 
within the meaning of § 533 (a). As noted above, we 
agree. The Government does not contend otherwise. 
It does not follow, however, that unrealized appreciation 
is never to be taken into account for purposes of the 
accumulated earnings tax.

As has been pointed out, the tax is imposed only upon 
accumulated taxable income, and this is defined to mean 
taxable income as adjusted by factors that have been 
described. The question is not whether unrealized ap-
preciation enters into the determination of earnings and 
profits, which it does not, but whether the accumulated 
taxable income, in the determination of which earnings 
and profits have entered, justifiably may be retained 
rather than distributed as dividends. The tax focuses, 
therefore, on current income and its retention or dis-
tribution. If the corporation has freely available liquid 
assets in excess of its reasonable business needs, then 
accumulation of taxable income may be unreasonable 
and the tax may attach. Utilizable availability of the 
portfolio assets is measured realistically only at net real-
izable value. The fact that this value is not included in 
earnings and profits does not foreclose its being consid-
ered in determining whether the corporation is subject 
to the accumulated earnings tax.

2. We see nothing in the “realization of income” con-
cept of Eisner v. Macomber, 252 U. S. 189 (1920), that 
has significance for the issue presently under considera-
tion. There the Court held that a dividend of common 
shares issued by a corporation having only common out-
standing was not includable in the shareholder’s gross in-
come for income tax purposes. The decision may have 
prompted the shift, noted above and effected by the 
Revenue Act of 1921, of the incidence of the accumulated 
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earnings tax from the shareholders to the corporation. 
The case also emphasizes the realization of income with 
respect to a tax on the shareholder. We note again, 
however, that the accumulated earnings tax is not on 
unrealized appreciation of the portfolio securities. It 
rests upon, and only upon, the corporation’s current tax-
able income adjusted to constitute “accumulated tax-
able income.”

3. The taxpayer also argues that the effect of the Court 
of Appeals decision is to force the taxpayer to convert its 
appreciated assets in order to meet its business needs. 
It suggests that management should be entitled to finance 
business needs without resorting to unrealized apprecia-
tion. The argument, plainly, goes too far. On the tax-
payer’s own theory that marketable securities may be 
taken into account at their cost, a situation easily may 
be imagined where some conversion into cash becomes 
necessary, if the corporation is to avoid the accumulated 
earnings tax.

That our decision does not interfere with corporate 
management’s exercise of sound business judgment, and 
that it does not amount to a dictation to management 
as to when appreciated assets are to be liquidated, was 
aptly answered by the Court of Appeals:

“This decision does not force the corporation to liqui-
date these securities at any time when a sale would 
be financially unwise, but only compels the corpora-
tion to comply with the proscriptions of the Code 
and refrain from accumulating excessive earnings 
and profits. That taxpayer, as a consequence of its 
own sound judgment in making profitable invest-
ments, must sell, exchange or distribute to the share-
holders assets in order to avoid an excessive accumu-
lation of earnings and thus comply with the Code’s
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requirements is no justification for precluding its 
application.” 493 F. 2d, at 428.

We might add that the existence of the Code’s provisions 
for the accumulated earnings tax, of course, will affect 
management’s decision. So, too, does the very existence 
of the corporate income tax itself. In this respect, the 
one is no more offensive than the other. Astute manage-
ment in these tax-conscious days is not that helpless, and 
shrinkage, upon liquidation, of one-fourth of the appreci-
ation hardly equates with loss. Such business decision as 
is necessitated was expressly intended by the Congress. 
All that is required is the disgorging, at the most, of the 
taxable year’s “accumulated taxable income.”

4. It is no answer to suggest that our decision here may 
conflict with standard accounting practice. The Court 
has not hesitated to apply congressional policy underlying 
a revenue statute even when it does conflict with an 
established accounting practice. See, e. g., Schlude v. 
Commissioner, 372 U. S. 128 (1963); American Auto-
mobile Assn. v. United States, 367 U. S. 687, 692-694 
(1961). It is of some interest that the taxpayer itself, 
for the tax years under consideration, reflected the mar-
ket value as well as the cost of its marketable securities 
on its balance sheets. App. 112, 118. This appears to 
be in line with presently accepted practice. See R. Kes-
ter, Advanced Accounting 117-118, 122-124 (4th ed. 
1946).

The judgment of the Court of Appeals is affirmed.

It is so ordered.

Mr . Justice  Powell , with whom Mr . Just ice  Doug -
las  and Mr . Justic e  Stew art  join, dissenting.

The Court’s decision departs significantly from the 
relevant statutory language, creates a rule of additional 



636 OCTOBER TERM, 1974

Pow el l , J., dissenting 422 U.S.

tax liability that places business management in a per-
ilous position, and vests in the Internal Revenue Service 
an inappropriate degree of discretion in administering a 
punitive statute. I therefore dissent.

I
Petitioner, a corporation with 34 stockholders, is en-

gaged in selling office supplies and equipment. In the 
late 1950’s, because petitioner was a retail outlet for 
equipment of the Xerox Corp., it invested $147,- 
000 of its earnings and profits in securities of Xerox. 
The market value of that investment increased sub-
stantially over the years, and by the end of petitioner’s 
1965 and 1966 tax years the unrealized market appreci-
ation1 of those securities approximated $1,475,000 and 
$2,416,000 respectively.2 For the purpose of determin-
ing the applicability of the additional penalty tax lia-
bility under 26 U. S. C. § 531, the Commissioner valued 
these securities at their year-end market price. He 
thereupon assessed the tax here at issue.

The question is one of statutory construction: In de-
termining whether a corporation has accumulated earn-
ings and profits in excess of reasonable business needs 
within the meaning of 26 U. S. C. § 533 (a), are assets 
purchased with earnings and profits to be valued at the 
amount invested in them—their cost—or at their market

1 Unrealized appreciation is the difference between the cost basis 
of a retained asset and its market or appraised value, where the 
latter exceeds cost.

2 The cost basis for petitioner’s Xerox securities for the 1966 tax 
year was some $14,000 less than for 1965, apparently reflecting the 
payment as a dividend of 870 shares of Xerox stock in 1965. The 
“appreciation” figures used herein come from Petitioner’s Brief and 
vary somewhat from the figures used by the Government, but the 
differences are insignificant in the context of this case. Rounded 
figures are used throughout this opinion.



IVAN ALLEN CO. v. UNITED STATES 637

617 Pow ell , J., dissenting

price,3 which reflects both cost and unrealized apprecia-
tion? The question has not heretofore been decided by 
this Court and has been considered infrequently by other 
federal courts.

II
I address first the statutory language, which in my 

view is controlling. Section 531 imposes a tax “[i]n ad-
dition to other taxes imposed by this chapter ... on the 
accumulated taxable income ... of every corporation” 
identified by § 532. Section 532 makes the § 531 tax 
applicable to every corporation “formed or availed of for 
the purpose of avoiding the income tax with respect to its 
shareholders ... by permitting earnings and profits to 
accumulate instead of being divided or distributed.” If 
“the earnings and profits of a corporation are per-
mitted to accumulate” beyond its reasonable needs, § 533 
establishes a rebuttable presumption that the corpora-
tion is one “formed or availed of for the purpose of 
avoiding the income tax” and that it is therefore liable 
for the § 531 tax.

The central element of this statutory scheme is the 
unreasonable accumulation of earnings and profits be-
yond the corporation’s reasonable needs. It is stipulated 
in this case that there is no unreasonable accumulation 
and no additional tax unless the unrealized appreciation 
of the Xerox securities is added to petitioner’s actual ac-
cumulated earnings and profits (i. e., to its earned sur-

3 The Court refers to net liquidation value, which reflects the 
asset’s current market price less the costs and expenses attendant 
to its liquidation. The Court thus seeks to identify the sum that 
would be made available by a hypothetical sale of the asset in 
question, although nothing in the statute requires such a liquidation. 
For the purpose of discussion, I will refer simply to market value or 
market price.
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plus account) .4 Under normal concepts of tax law 
and accounting the Government’s position is there-
fore untenable on its face. Unrealized appreciation of 
assets is not considered in computing ordinary corporate 
or individual taxable income. Indeed, sound accounting 
practice requires that assets be recorded and carried at 
cost,5 and this requirement is enforced with respect to 
filings with the Securities and Exchange Commission 
(SEC). Similarly, if assets of a corporation are dis-
tributed to shareholders “in kind,” the company is cred-
ited for a dividend payment only on the basis of the cost 
of those assets, not their appreciated value.

In view of this unanimity of law and practice, what 
theory is devised by the Government and the Court 
today as justification for a different rule for this penalty 
tax? I look to the Court’s opinion for the answer. It 
is conceded that “unrealized appreciation does not enter 
into the computation of the corporation’s . . . [accumu-
lated] ‘earnings and profits.’ ” Ante, at 627. Neverthe-

4 There may be some ambiguity in the critical language stating 
the Court’s theory of the case, ante, at 626, as to whether it 
intends the term “accumulated” to refer only to earnings and profits 
accumulated in the tax year in question or to all accumulated and 
undistributed earnings as shown by the corporation’s earned surplus 
account. I assume the Court refers to the latter, as the statutory 
language and purpose contemplate consideration of the total ac-
cumulation in determining whether the retention of earnings and 
profits of a given year has been in excess of the amount justified 
by reasonable business needs.

5 It is not unusual, of course, for a corporation also to show 
parenthetically on its balance sheet, or in a footnote thereto, the 
market price of assets when that figure can be ascertained readily. 
But unrealized appreciated value, whether based on market price 
or an appraisal of the asset, is normally not included in the sum 
of a corporation’s assets or in its surplus account on the liability 
side of its balance sheet.
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less, the Court holds that such appreciation “becomes 
important” and must be taken into account “in measur-
ing [the] reasonableness” of such accumulation. Ante, at 
628. In short, the Court construes the statute to mean 
that although unrealized appreciation is not includable 
in computing earnings and profits, it is includable in de-
termining whether earnings and profits have been accum-
ulated unreasonably.

The statute provides no basis whatever for this dis-
tinction. According to its own terms, selected with full 
knowledge of accepted tax and accounting principles, the 
penalty tax applies only if there is an unreasonable ac-
cumulation of earnings and profits; the statute contains 
no reference to the addition of unrealized appreciation to 
the accumulated earnings and profits which constitute 
the only basis for imposing the tax. Nor does the his-
tory or purpose of the statute support the “add on” of an 
unrealized increment of value conceded by the Court to 
be neither earnings nor profits. By authorizing this “add 
on,” the Court’s decision effectively converts the tax on 
excessive accumulation of earnings and profits to a tax 
on the retention of certain assets that appreciate in 
value. Although current accumulated taxable income 
remains the measure of the tax, its application in many 
cases will be controlled simply by the existence of un-
realized appreciation in the value of these assets.

The purpose of the statute, as the Court states, is “to 
force the distribution of unneeded corporate earnings.” 
Ante, at 624. Such a distribution is accomplished by the 
payment of dividends, which normally are declared and 
paid only out of current earnings or earned surplus, deter-
mined in accordance with sound accounting practice. 
Absent authorization in a statute or corporate charter, 
corporate directors who pay dividends from unrealized 
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appreciation risk personal liability at the suit of stock-
holders or injured creditors.6

Ill

The plain language of the Code resolves this case for 
me. But even if the statute could be thought ambigu-

6 See 11 W. Fletcher, Cyclopedia of the Law of Private Corpora-
tions §§5329, 5329.1, 5335, 5335.1 (1971). Some States have 
statutes expressly prohibiting recognition of unrealized apprecia-
tion as a source upon which a corporation can rely in determin-
ing the amount of a dividend that legally can be paid. E. g., Cal. 
Corp. Code §§ 1502, 1505 (1955); Ind. Ann. Stat. § 23-1-2-15 (a) 
(1972). Other States have statutes allowing limited recognition 
of unrealized appreciation. E. g., Minn. Stat. §301.22 (1) (1974) 
(a corporation may take into account appreciation of “securities 
having a readily ascertainable market value”; otherwise, unrealized 
appreciation may not be counted in computing earnings avail-
able for dividends); Ohio Rev. Code Ann. § 1701.33 (A) (Supp. 1974) 
(allows only share dividends to be paid from unrealized apprecia-
tion). The decisional law of States lacking precise statutory guid-
ance generally prohibits reliance on unrealized appreciation. 11 
W. Fletcher, supra, § 5335.1; H. Henn, Handbook of the Law of 
Corporations and Other Business Enterprises § 320, pp. 652-653 
(1970).

Georgia’s law follows the Model Business Corporation Act, allow-
ing payment of cash or property dividends only out of earned 
surplus or current earnings. Ga. Code Ann. § 22-511 (a) (1) (1970); 
Model Bus. Corp. Act § 45 (a). Share dividends may be paid out 
of capital surplus on certain conditions, Ga. Code Ann. §22-511 
(a)(4); Model Bus. Corp. Act § 45(d), and stricter conditions 
govern the declaration of cash or property dividends out of capital 
surplus. Ga. Code Ann. §22-512; Model Bus. Corp. Act §46. 
Commentators have suggested that under the Model Act a corpora-
tion could revalue its assets, creating capital surplus out of the 
unrealized appreciation, and then pay dividends out of the capital 
surplus, but that course of action is considered quite risky for the 
directors. Bugge, Unrealized Appreciation as a Source of Share-
holder Distributions Under the Wisconsin Business Corporation Law, 
1964 Wis. L. Rev. 292, 300-304, 312-313; Hackney, The Financial 
Provisions of the Model Business Corporation Act, 70 Harv. L. Rev.
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ous on the point, the tax is, as the Court concedes, a 
“penalty and therefore [must] be strictly construed ... 
Ante, at 627. See Commissioner v. Acker, 361 U. S. 87, 
91 (1959). This means, at a minimum, that doubts and 
ambiguities must be resolved in favor of a fair and equi-
table construction that is as free from the hazards of 
uncertainty as the statutory language and purpose will 
allow. It seems to me that the Court’s opinion ignores 
the meaning of this canon of construction. Rather than 
construe the statute narrowly, today’s decision extends 
the presumptive reach of this tax beyond the language 
of the Code and creates a number of perplexing 
uncertainties.

Businesses normally are conducted, and management 
decisions made, on the basis of financial information 
that is maintained in accordance with sound accounting 
practice. The most elementary principle of account-
ing practice is that assets are recorded at cost. This 
is true with respect to the computation of earnings 
and profits, payment of ordinary corporate taxes, deter-
mination of dividend policy, and reporting to stockhold-
ers, the SEC, and other regulatory agencies. Corporate 
books and records are audited only on that basis. What-
ever may be said for the Court’s view of the “unreality” 
of adhering to the principles of sound accounting practice, 
ante, at 629-630, those principles are the best system yet 
devised for guiding management, informing shareholders, 
and determining tax liability. They have the not incon-
siderable virtues of consistency, regularity, and cer-
tainty—virtues that also assure fairness and reasonable

1357, 1377-1381 (1957). Under Georgia law, Ga. Code Ann. §22— 
715 (c), as under the Model Act § 48, a director is not liable for an 
illegal dividend distribution if in computing the amount available 
for dividends he considers the corporate assets at their “book value.” 
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predictability in the Commissioner’s administration of 
this penalty tax.

The Court today abandons accounting principles con-
firmed by the wisdom of business experience and an-
nounces a new rule with far-reaching consequences. In 
my view, this rule will create uncertainty and open wide 
possibilities for unfairness.

A
Both taxpayers and the Government know what is 

meant by “cost basis,” and a corporation’s earned sur-
plus account, which reflects accumulated earnings and 
profits from which dividends normally are paid, is an 
established accounting fact. There is no comparable 
certainty or dependability in the rule devised by the 
Court:

“Cost of the marketable securities on the assets 
side of the corporation’s balance sheet would appear 
to be largely an irrelevant gauge of the taxpayer’s 
true financial condition. . . . Realistic financial con-
dition is the focus ... of the Commissioner’s inquiry 
in determining the applicability of the accumulated 
earnings tax.” Ante, at 629-630 (emphasis added).

In this case, involving marketable securities, the com-
putation of the true value for purposes of the tax appears 
at first blush to present no serious problem of uncer-
tainty. The Court simply equates market price at the 
end of the tax year with true value, and adds the result-
ing excess over cost to the book value of the securities. 
Apart from the questionable assumption that market 
quotations represent the true value of a retained com-
mon stock, the Court’s new formulation poses perplexing 
definitional questions for management.

An initial uncertainty results from the Court’s ambig-
uous use of the term “securities.” As defined in the
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Securities Act of 1933 and the Securities Exchange Act of 
1934, the term is quite comprehensive.7 Even so, its 
meaning is not always self-evident, as can be seen by 
examining some of the extensive litigation on this ques-
tion. See, e. g., 1050 Tenants Corp. v. Jakobson, 503 F. 
2d 1375 (CA2 1974); SEC v. Glenn W. Turner Enter-
prises, Inc., 474 F. 2d 476 (CA9), cert, denied, 414 U. S. 
821 (1973); Lehigh Valley Trust Co. v. Central National 
Bank of Jacksonville, 409 F. 2d 989 (CA5 1969).

In addition, uncertainties will arise in ascertaining 
whether the asset is sufficiently “readily marketable” to 
satisfy the Court’s test. The Court attaches significance 
to whether the security is “listed” on a stock exchange. 
It is indeed true that the great majority of common 
stocks listed on the New York Stock Exchange are readily 
marketable, unless the number of shares to be sold is 
too large for the market to absorb. The same cannot be 
said, however, of all bonds listed on that Exchange. 
Moreover, there are other exchanges on which securities 
are listed and traded: the American Stock Exchange, 
over the counter, and scores of local exchanges. While 
many securities traded on these exchanges may be 
“readily marketable,” perhaps the majority could not 
fairly be so characterized. In countless situations cor-
porate management will be unable to determine, short 
of attempting to sell the security, whether it is “readily 
marketable” or not.

7 Among other things, the term “security” includes stocks, bonds, 
debentures, certificates of interest or participation in profit-sharing 
agreements, collateral trust certificates, investment contracts, voting-
trust certificates, fractional undivided interests in oil, gas, or other 
mineral rights, or “in general, any interest or instrument commonly 
known as a 'security ....’” 48 Stat. 74, as amended, 15 U. S. C. 
§ 77b (1); 48 Stat. 882, as amended, 15 U. S. C. § 78c (10). See 
United Housing Foundation, Inc. v. Forman, 421 U. S. 837 (1975).
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B
The uncertainty engendered by today’s opinion will 

not be limited to its undifferentiated treatment of mar-
ketable securities. A more fundamental question arising 
from the rationale of the Court’s decision is whether the 
test of “true” or “realistic” financial condition will be 
applied to other assets. Nothing in the relevant stat-
utory provisions suggests a distinction between securi-
ties and other assets, or even between assets with varying 
degrees of marketability. The Court nevertheless ap-
pears to read into the statutes a distinction based on 
“liquidity,” at various points referring interchangeably 
to “readily marketable securities,” “current assets,” and 
“quick or liquid assets.” Ante, at 622, 628. Although 
the Court’s holding is limited in this case to readily 
marketable securities, see ante, at 629 n. 9, its rationale 
is not so easily contained.

The Court states categorically that the “focus” of the 
Commissioner’s inquiry, in determining the application of 
this tax, must be on what it calls true or realistic finan-
cial condition. Ante, at 629-630. In view of this postu-
lation, and the absence of any distinction in the statute 
among types of assets, is the Commissioner now free to 
include in his computation the unrealized appreciation 
of all corporate assets? Once cost basis is abandoned, 
and “realistic” value becomes the standard, the uncer-
tainties confronting prudent management in many cases 
will be profoundly disquieting. To be sure, read nar-
rowly, the Court’s decision applies only to readily mar-
ketable securities, with emphasis on “liquidity.” But 
this is another relative term, depending on the nature of 
the asset and the uncertainties of market conditions at 
the time.

The potential sweep of the Court’s decision is forecast 
by the response of Government counsel to questions
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about unrealized appreciation on real estate. At 
one point counsel stated that real estate would not be 
sufficiently liquid to be includable at market value in 
the tax calculation, Tr. of Oral Arg. 36, but he later 
qualified this statement by suggesting that land might be 
includable if it could be established that it was readily 
marketable, id., at 42.8

The types of assets in which corporations lawfully 
may invest earnings and profits embrace the total range 
of property interests. They include, to name only a 
few examples, unimproved real estate within the antici-
pated growth pattern of a major urban area, improved 
real estate, unlisted securities of growth corporations that 
have not “gone public,” undivided interests in oil or 
mining ventures, and even objects of art. At various 
times and depending upon conditions, any of these assets 
may be viewed as—and in fact may be—readily mar-
ketable and therefore “liquid.” The unrealized appre-
ciation of such assets may well bear upon the realistic 
financial condition of a corporation, however it is defined. 
In light of these economic facts, the sweep of today’s 
decision presents problems both for corporate taxpayers 
and the Government.9

8 The following hypothetical example suggests the difficulty of ap-
plication of today’s decision. If petitioner had invested the same 
$147,000 of earnings in southern pine timberlands, and if by the end 
of the tax years in question the unrealized appreciation in value of 
these lands was precisely the same $1,475,000 and $2,416,000, respec-
tively, as was the appreciation of the Xerox stock here at issue, would 
the Commissioner have been entitled to take the unrealized apprecia-
tion into account? In many instances, well-situated timberlands 
have appreciated in value as much as or more than most marketable 
securities. Such lands are not carried on corporate balance sheets 
as current assets, and yet experience indicates that growing timber 
and timberlands are often highly marketable.

91 hardly think that the Court’s brandishment of the threat of 
criminal liability for willful tax evasion through investment in a
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c
I further think that the Court’s decision to attach 

significant tax consequences to the market price of a 
volatile stock at a particular point in time will lead to 
unfairness in the application of the accumulated earn-
ings tax. The Court’s net liquidation formulation 
seems to assume, and nothing in the opinion dispels this 
assumption, that readily marketable assets are to be 
valued as of the end of the tax year in question. More-
over, the Court apparently would treat all marketable 
securities the same for the purpose of this valuation. 
No distinction is drawn or even suggested among the 
wide variety of securities that are held as corporate 
assets.

The market price of a short-term Treasury note, at 
most only fractionally different from its cost basis, would 
represent its value under any test. But few financial 
analysts or economists would say that the market quota-
tion of a common stock at any particular time necessarily 

particular type of asset, see ante, at 630 n. 11, will suffice to deter 
future investment decisions made with the intention of avoiding 
the pitfalls of this decision. I cannot agree with the Court’s sug-
gestion that this motivation would convert an otherwise legitimate 
investment choice into a criminal offense. Corporate management 
considers the potential tax implications of countless business deci-
sions and might reasonably be expected to assess the possible impact 
of a choice between investing in nonliquid or liquid assets on its 
potential future liability for the accumulated earnings tax.
“The fact that the incidences of income taxation may have been 
taken into account by arranging matters one way rather than an-
other so long as the way chosen was the way the law allows, does 
not make a transaction something else than it truly is . . . .” Com-
missioner v. Wodehouse, 337 U. S. 369, 410 (1949) (Frankfurter, J., 
dissenting).
This is especially true where questions of criminal liability are 
involved.
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reflects its “true” or “realistic” value unless the stock is 
sold at that price.10 Over a sufficiently long term, the 
market price of a common stock will reflect, and vary 
with, the fundamental strength of the issuing corpora-
tion’s balance sheet, its earnings record, and its future 
earnings prospects. But a variety of other factors also 
affect market price, producing wide swings that do not 
necessarily correspond to those economic facts. These 
factors include current conditions of supply and demand 
in the stock market, immediate confidence in the market 
in general and in the overall state of the economy, inter-
national stability or instability, notions of what is fash-
ionable to buy at a particular time, and a variety of other 
intangibles. The extent to which the market prices of 
common stocks fluctuate, often without regard to any 
concept of “real” value, is illustrated by the tables in 
the Appendices to this opinion.

Bearing in mind the actual variations in the price of 

10 The following swings in the value of Xerox stock illustrate the 
point: on May 16, 1975, the high was 87 and the low 78%. If 
petitioner continued to own 10,000 shares, its potentially available 
source of funds would have shrunk by $85,000 in a single day. In 
the month of August 1974, Xerox varied in market price from 98 
to a low of 74%, a 24.2% swing. Again, assuming a holding of 
10,000 shares, the owner would have suffered paper “losses” in that 
one month of approximately $237,500, or about one-fourth of 
market value. Considering the entire calendar year of 1965, 
Xerox sold as high as 71 and as low as 31, a variation on 
the down side of 55.9% and on the up side of 120%. In dollars, 
a person who bought 10,000 shares of Xerox in 1965 at its lowest 
and sold at the highest price would have enjoyed a pretax profit 
of $400,000. But in 1974, in which the high was 127 and the low 49, 
a taxpayer whose Xerox stock was assessed on the day of the mar-
ket’s peak, and who continued to own it, would find himself at the 
later date having “lost” 61% of what this Court deems the 
“realistic” or “true” value of the investment. See Appendix A-l, 
infra.
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Xerox stock, can it be said that its market price at any 
given time fairly represents its true or realistic value 
for the purpose of determining whether earnings and 
profits have been accumulated unreasonably? The nega-
tive answer to this question is indicated, at least for me, 
by the following hypothetical example. In 1965, one of 
the tax years at issue in this case, the highest price at 
which Xerox sold was $71 and the lowest was $31. If 
two competing corporations each owned 10,000 shares of 
Xerox stock purchased prior to 1965 at the identical 
price of $31 per share, and Corporation A’s tax year 
ended on the day that Xerox hit $71, while Corporation 
B’s tax year ended on the day it hit $31, Corporation A 
would have had an unrealized appreciation of $400,000, 
whereas Corporation B would have had none.

By departing from the cost-basis standard of sound 
accounting practice, and compelling reliance on an iso-
lated market price of a retained common stock, the Court 
itself departs from its avowed goal of “economic reality.” 
Ante, at 627. An average price range at which the stock 
might have been sold over a relatively long period might 
produce a more equitable result in some cases. It would 
not, however, alleviate the basic problem inherent in the 
Court’s formulation. The taxpayer still could be penal-
ized for having failed to consider, in planning future 
business needs, the highly ephemeral “value” of unrealized 
appreciation on common stock. The effect of today’s de-
cision is to hold business management accountable for un-
realized appreciation as if it were cash in hand, probably 
forcing corporate management in many cases to liquidate 
securities that otherwise it would have elected to retain.11

11 The wide gyrations in value of some of the equity securities 
listed in the Appendices to this opinion illustrate the point. For 
example, on May 16, 1975, the common stock of the Falstaff 
Corp, fell 20.6% in a single day. The Court’s opinion assumes
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Management decisions during the course of a year, in-
cluding decisions whether and when to pay dividends and 
in what amounts, cannot be made intelligently on the 
basis of an asset so volatile that it may depreciate in 
market value as much as 8% in a single day and 61% in 
a year. Uncertainty of this magnitude could only be 
avoided by liquidation of assets that have appreciated in 
value. I find nothing in the language or purpose of this 
tax that justifies such detrimental interference with 
sound corporate management.

IV
The Court places major reliance on Helvering v. Na-

tional Grocery Co., 304 U. S. 282 (1938), finding that 
that opinion “forecloses the present taxpayer’s case.” 
Ante, at 631. I respectfully suggest that the Court’s 
interpretation of National Grocery will not withstand 
close scrutiny of the facts or its actual holding.12

that corporate management should plan to satisfy future busi-
ness needs from the unrealized appreciation in value of such 
securities at a given point in time. The instability of market 
prices of common stocks suggests that this assumption is unsound.

12 The basic facts of National Grocery are not fully revealed in 
this Court’s opinion, but must be obtained from the opinions of the 
Board of Tax Appeals, 35 B. T. A. 163 (1936), the Court of Appeals 
for the Third Circuit, 92 F. 2d 931 (1937), and the briefs filed in this 
Court by the parties. In addition to those set forth above, the 
following are relevant: the decline in market value of the taxpayer’s 
listed securities in the fiscal year aggregated $943,500; the $2,000,000 
shrinkage figure mentioned by this Court included, in addition, the 
taxpayer’s attempted elimination of $1,068,000 cost value of bank 
stocks claimed to be wholly unmarketable. Brief for Respondent 
in No. 723, O. T. 1937, pp. 34-35. In addition, as appears from 
the opinion of the Court of Appeals, National Grocery also claimed 
“that [its] merchandise shrank in value well on to a quarter 
million dollars, and the real estate declined in value $125,000.” 92 
F. 2d, at 933. All of this alleged depreciation and shrinkage was 
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National Grocery, its stock owned by a sole share-
holder, was organized in 1908 with an authorized capital 
of $5,000; its business prospered over the years, so that 
by January 31, 1931 (the taxable year there at issue), its 
earned surplus was $7,939,000. These earnings notwith-
standing, National Grocery’s “only dividends . . . ever 
paid ... up to January 31, 1931, were a dividend of 
$25,000 in 1917, and a dividend of a like amount in 1918.” 
National Grocery Co. v. Commissioner, 35 B. T. A. 163, 
164 (1936). The corporation’s net profits for the four 
fiscal years preceding fiscal year 1931, all of which were 
retained rather than distributed, averaged in excess of 
$800,000 annually. National Grocery earned some $864,- 
000 during the tax year in question, none of which was 
distributed as a dividend. Addressing the taxpayer’s 
attempt to offset the depreciation of some of its assets, 
the Court noted:

“Depreciation in any of the assets is evidence to be 
considered by the Commissioner and the Board in 
determining the issue of fact whether the accumu-
lation of profits was in excess of the reasonable needs 
of the business. But obviously depreciation in the 
market value of securities which the corporation con-
tinues to hold does not, as matter of law, preclude 
a finding that the accumulation of the year’s profits 
was in excess of the reasonable needs of the busi-
ness.” 304 U. S., at 291.

When National Grocery is read in light of the facts 
and issues there presented—as it must be in order to 
understand the Court’s passing statement—it is readily 
apparent that the holding in that case does not govern 
the issue here. The central issue there was the

claimed to have occurred in the taxable year, and was sought to be 
offset against net earnings for that year.
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definition of “gains and profits”: specifically, whether 
“gains,” a term replaced in the present statute by 
“earnings,” qualified the meaning of “profits.” The 
Court apparently felt justified in devoting little at-
tention to the issue, for it was plain in light of 
the huge accumulation of earnings over time that the 
taxpayer would be liable even if it were allowed to offset 
the asserted depreciation. Finally, it is significant that 
National Grocery’s “accumulation of earnings” was com-
puted on the basis of book value or cost. Indeed, all of 
the relevant figures were so computed, including the 
$7,393,000 surplus that had been accumulated over time.

I therefore find no justification for the view that Na-
tional Grocery forecloses consideration of the question 
here presented. Moreover, even if I could agree with 
the Court’s interpretation of that case, I would refuse to 
follow a rationale so plainly at odds with the statutory 
language and so conducive to uncertainty and unfairness.

V

The uncertainties the Court has now read into this 
penal statute correspondingly vest in the Internal Reve-
nue Service an inappropriate latitude in its administra-
tion. In light of today’s decision, the Commissioner 
will have wide and virtually uncontrolled discretion in 
deciding which corporations will be subject to additional 
taxation, or at least in deciding which will be required to 
rebut the presumption that earnings were accumulated 
to evade shareholder tax liability. Until today’s deci-
sion, management, in trying to anticipate what a Com-
missioner would deem an unreasonable accumulation, at 
least could rely on the corporation’s earned surplus 
account as establishing its accumulated earnings and 
profits. Now this dependable benchmark has become an 
“irrelevant gauge” of a corporation’s “true financial con-
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dition,” and in many cases management can only specu-
late about the Commissioner’s future determination of 
values nowhere reflected in the corporation’s books. As 
commentators have noted, see B. Bittker & J. Eustice, 
Federal Income Taxation of Corporations and Share-
holders If 8.01, p. 8-4 (3d ed. 1971), the decision to im-
pose the accumulated earnings tax inevitably involves 
“a hindsight verdict on management’s business judg-
ment.” The Court’s decision does not impose identifi-
able standards on the Commissioner’s exercise of this 
extraordinary “hindsight” authority, but leaves it open- 
ended. It is unlikely, to say the least, that Congress 
intended to leave small and medium-sized businesses— 
those most often the target of this tax—exposed to this 
degree of administrative discretion in the imposition of a 
potentially heavy penalty tax.

[Appendices start on page 653.]
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APPENDIX A-l TO OPINION OF POWELL, J., 
DISSENTING

The volatility and transient character of market prices 
of a common stock are illustrated by the following 
tables:*

TABLE I
XEROX CORP. COMMON STOCK+

High Low
% Change 

High to Low
Fluctuations in a single

day:
June 14, 1965................... . 48.25 45 - 6.7
May 16, 1975....................

Fluctuations in a single

, 87 78.50 - 9.8

month:
November 1965................... 66.50 57.50 -13.6
August 1974......................

Fluctuations in a single

. 98 74.25 -24.2

year:
1965.................................... . 71 31 -56.3
1974.................................... . 127 49 -61.4

*Except as noted, all data in this Appendix were taken from pub-
lished New York Stock Exchange quotations. The information 
presented here is selective and presented for illustrative purposes.

fAll Xerox quotations take into account the 1965 three-for-one 
split.
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APPENDIX A-4 TO OPINION OF POWELL, J., 
DISSENTING

TABLE IV
WALL STREET JOURNAL

Friday, May 16, 1975, p. 33

Daily Percentage Leaders On N. Y. Stock Exchange

NEW YORK—The following list shows the stocks that have gone 
up the most and down the most based on percent of change on the 
New York Stock Exchange regardless of volume for Thursday.

Net and percentage changes are the difference between the previ-
ous closing price and yesterday’s last price.

UPS
Name iSales (hds) High Low Last Net Pct.

1 Welbilt Cp....... 56 1% 1 1% + % Up 25.0
2 Int T&T pfF, 1 68 68 68 + 8 Up 13.3
3 IDS Rlty Tr..... 293 5% 4% 5% + % Up 13.2
4 Centra Data..... 811 19% 17% 18% + l%Up 10.4
5 Texfi Ind.... 13 5% 5% 5% + %uP 10.3
6 Heler Int pf. 2 121% 1211/4 121% +11% Up 10.2
7 CCI Corp.. 9 1% 1% 1% + y8uP 9.1
8 Royal Ind....... 150 4% 4% 4% + % Up 8.8
9 Readg Co.... ... 58 3% 3% 3% + % Up 8.7

10 Rockower ....... 50 9% 8% 9% + % Up 8.6

DOWNS
Name Sales (hds) High Low Last Net Pct.

1 Falstaff ....___  178 4 3% 3% - % Off 20.6
2 SeabCst Lin.___  2825 24% 22% 23% - 4% Off 16.3
3 Emp 4.75pf......... zlOO 4% 4% 4% - % Off 12.8
4 Bulova Wat......... 77 8% 7% 7% - 1 Off 11.8
5 LehVallnd ..____ 32 1% iy8 iy8 - y8off 10.0
6 Adams Drg.____ 116 3% 3% 3% - % Off 9.7
7 Benguet B..____ 226 2% 2% 2% - %Off 9.1
8 ChaseMTr .___  325 4y8 3% 3% - % Off 9.1
9 Plan Resrch. .... 212 4% 3% 3% - % Off 8.8

10 Xerox Cp........... 3350 87 78% 78% - 7% Off 8.8
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Syllabus

GORDON v. NEW YORK STOCK EXCHANGE, 
INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 74-304. Argued March 25-26, 1975—Decided June 26, 1975

Petitioner, individually and on behalf of an asserted class of small 
investors, filed suit against respondents—the New York Stock 
Exchange, the American Stock Exchange, and two member firms 
of the Exchanges—claiming that the system of fixed commission 
rates utilized by the Exchanges at that time for transactions of 
less than $500,000 violated §§ 1 and 2 of the Sherman Act. The 
District Court and the Court of Appeals both concluded that the 
fixed commission rates were immunized from antitrust attack be-
cause of the authority of the Securities and Exchange Commission 
(SEC) under § 19 (b) (9) of the Securities Exchange Act of 1934 
to approve or disapprove exchange commission rates and its exer-
cise of that power. Held: The system of fixed commission rates, 
which is under the active supervision of the SEC, is beyond the 
reach of the antitrust laws. Pp. 663-691.

(a) The statutory provision authorizing regulation of rates, 
§ 19 (b)(9), the SEC’s long regulatory practice in reviewing pro-
posed rate changes and in making detailed studies of rates, 
culminating in the adoption of a rule requiring a transition to 
competitive rates, and continued congressional approval of the 
SEC’s authority over rates, all show that Congress intended the 
Securities Exchange Act to leave the supervision of the fixing of 
reasonable rates to the SEC. Pp. 663-682.

(b) To interpose antitrust laws, which would bar fixed com-
mission rates as per se violations of the Sherman Act, in the face 
of positive SEC action, would unduly interfere with the intended 
operation of the Securities Exchange Act. Hence, implied repeal 
of the antitrust laws is necessary to make that Act work as in-
tended, since failure to imply repeal would render § 19 (b) (9) 
nugatory. Silver v. New York Stock Exchange, 373 U. S. 341; 
Ricci v. Chicago Mercantile Exchange, 409 U. S. 289, distinguished. 
Pp. 682-691.

498 F. 2d 1303, affirmed.

Bla ck mu n , J., delivered the opinion for a unanimous Court. 
Dou gl as , J., filed a concurring opinion, post, p. 691. Ste wa rt , 
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J., filed a concurring opinion, in which Bre nn an , J., joined, post, 
p. 692.

I . Walton Bader argued the cause for petitioner. With 
him on the brief was Maximilian Bader.

William Eldred Jackson argued the cause for respond-
ents. With him on the brief were Isaac Shapiro, Mark 
L. Davidson, John J. Loftin, Jr., and James Brendan May.

Howard E. Shapiro argued the cause for the United 
States as amicus curiae urging reversal. With him on 
the brief were Solicitor General Bork and Assistant Attor-
ney General Kauper.

Lawrence E. Nerheim argued the cause for the Securi-
ties and Exchange Commission as amicus curiae urging 
affirmance. With him on the brief were Walter P. North 
and Frederic T. Spindel.

Mr . Just ice  Blackmu n  delivered the opinion of the 
Court.

This case presents the problem of reconciliation of the 
antitrust laws with a federal regulatory scheme in the 
particular context of the practice of the securities ex-
changes and their members of using fixed rates of com-
mission. The United States District Court for the 
Southern District of New York and the United States 
Court of Appeals for the Second Circuit concluded that 
fixed commission rates were immunized from antitrust 
attack because of the Securities and Exchange Com-
mission’s authority to approve or disapprove exchange 
commission rates and its exercise of that power.

I
In early 1971 petitioner Richard A. Gordon, indi-

vidually and on behalf of an asserted class of small 
investors, filed this suit against the New York Stock
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Exchange, Inc. (NYSE), the American Stock Exchange, 
Inc. (Amex), and two member firms of the Exchanges.1 
The complaint challenged a variety of exchange rules 
and practices and, in particular, claimed that the system 
of fixed commission rates, utilized by the Exchanges at 
that time for transactions less than $500,000, violated 
§ § 1 and 2 of the Sherman Act, 26 Stat. 209, as amended, 
15 U. S. C. §§ 1 and 2. Other challenges in the com-
plaint focused on (1) the volume discount on trades of 
over 1,000 shares, and the presence of negotiated rather 
than fixed rates for transactions in excess of $500,000; 2 
(2) the rules limiting the number of exchange member-
ships; and (3) the rules denying discounted commission 
rates to nonmembers using exchange facilities.3

Respondents moved for summary judgment on the 
ground that the challenged actions were subject to the 
overriding supervision of the Securities and Exchange 
Commission (SEC) under § 19 (b) of the Securities 
Exchange Act of 1934, 48 Stat. 898, as amended, 15 
U. S. C. § 78s (b), and, therefore, were not subject to 
the strictures of the antitrust laws. The District Court 
granted respondents’ motion as to all claims. 366 F. 
Supp. 1261 (1973). Dismissing the exchange member-
ship limitation and the Robinson-Patman Act conten-

1 The member firms are Merrill Lynch, Pierce, Fenner & Smith, 
Inc., and Bache & Company, Inc.

2 Petitioner urged that these practices were in violation of the 
Robinson-Patman Price Discrimination Act, 49 Stat. 1528, 15 
U. S. C. § 13a.

3 The relief requested included an injunction prohibiting the im-
plementation of certain negotiated commission rates that were to be 
placed in effect on April 5, 1971, or, alternatively, requiring that 
negotiated rates be available for transactions of any size. Peti-
tioner also requested treble damages amounting to $1.5 billion and 
an award of attorneys’ fees of $10 million plus interest and costs.
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tions as without merit,4 the court focused on the rela-
tionship between the fixed commission rates and the 
Sherman Act mandates. It utilized the framework for 
analysis of antitrust immunity in the regulated securi-
ties area that was established a decade ago in Silver 
v. New York Stock Exchange, 373 U. S. 341 (1963). 
Since §19 (b)(9) of the Exchange Act authorized the 
SEC to supervise the Exchanges “in respect of such mat-
ters as . . . the fixing of reasonable rates of commission,” 
the court held applicable the antitrust immunity re-
served in Silver for those cases where “review of ex-
change self-regulation [is] provided through a vehicle 
other than the antitrust laws.” 373 U. S., at 360. It 
further noted that the practice of fixed commission rates 
had continued without substantial challenge after the 
enactment of the 1934 Act, and that the SEC had been 
engaged in detailed study of the rate structure for a 
decade, culminating in the requirement for abolition of 
fixed rates as of May 1, 1975.

On appeal, the Second Circuit affirmed. 498 F. 2d 
1303 (1974). Characterizing petitioner’s other chal-
lenges as frivolous, the appellate court devoted its opin-
ion to the problem of antitrust immunity. It, too, used 
Silver as a basis for its analysis. Because the SEC, by 
§ 19 (b)(9), was given specific review power over the fix-
ing of commission rates, because of the language, legis-
lative history, and policy of the Exchange Act, and be-
cause of the SEC’s actual exercise of its supervisory

4 In short, the District Court concluded that (1) since petitioner 
had never applied for exchange membership, he was not in a posi-
tion to complain that he was arbitrarily precluded from member-
ship; (2) the Exchange Act’s § 3 (a) (3), 15 U. S. C. § 78c (a) (3), by 
its definition of “member,” specifically limited access of nonmembers 
to the Exchanges; and (3) the Robinson-Patman Act did not apply 
to services or intangibles, but only to commodities or goods, and the 
latter were not involved in this litigation.
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power, the Court of Appeals determined that this case 
differed from Silver, and that antitrust immunity was 
proper.

By his petition for certiorari, petitioner sought re-
view only of the determination that fixed commission 
rates are beyond the reach of the antitrust laws. Be-
cause of the vital importance of the question, and at the 
urging of all the parties, we granted certiorari. 419 
U.S. 1018 (1974).

II

Resolution of the issue of antitrust immunity for fixed 
commission rates may be made adequately only upon a 
thorough investigation of the practice in the light of 
statutory restrictions and decided cases. We begin with 
a brief review of the history of commission rates in the 
securities industry.

Commission rates for transactions on the stock ex-
changes have been set by agreement since the establish-
ment of the first exchange in this country. The New 
York Stock Exchange was formed with the Buttonwood 
Tree Agreement of 1792, and from the beginning mini-
mum fees were set and observed by the members. That 
Agreement itself stated:

“ ‘We the Subscribers, Brokers for the Purchase and 
Sale of Public Stock, do hereby solemnly promise 
and pledge ourselves to each other, that we will not 
buy or sell from this day for any person whatsoever, 
any kind of Public Stock at a less rate than one- 
quarter per cent. Commission on the Specie value, 
and that we will give a preference to each other in 
our Negotiations.’ ” F. Eames, The New York Stock 
Exchange 14 (1968 ed).

See generally, R. Doede, The Monopoly Power of the 
New York Stock Exchange, reprinted in Hearings on 
S. 3169 before the Subcommittee on Securities of the Sen-
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ate Committee on Banking, Housing and Urban Affairs, 
92d Cong., 2d Sess., 405,412-427 ( 1972). Successive con-
stitutions of the NYSE have carried forward this basic 
provision. Similarly, when Amex emerged in 1908- 
1910, a pattern of fixed commission rates was adopted 
there.

These fixed rate policies were not unnoticed by respon-
sible congressional bodies. For example, the House 
Committee on Banking and Currency, in a general re-
view of the stock exchanges undertaken in 1913, reported 
that the fixed commission rate rules were “rigidly en-
forced” in order “to prevent competition amongst the 
members.” H. R. Rep. No. 1593, 62d Cong., 3d Sess., 
39 (1913).5 The report, known as the Pujo Report, did 
not recommend any change in this policy, for the Com-
mittee believed

“the present rates to be reasonable, except as to 
stocks, say, of $25 or less in value, and that the

5 See, for example, the comments of the report in reviewing 
evidence on fixed commissions:

“As stated by Mr. Sturgis, a former president of the exchange, 
since 1876 a governor, and now the chairman of the law 
committee ... :

“ ‘The violation of the commission law we regard as one of the 
most infamous crimes that a man can commit against his fellow 
members in the exchange, and as a gross breach of good faith and 
wrongdoing of the most serious nature, and we consider it a crime 
that we should punish as severely as, in the judgment of the gov-
erning committee, the constitution permits.

“ ‘Q. . . . But the breach of that rule (referring to the rule for 
uniform commissions) by a broker you consider the most heinous 
crime he can commit?

“ ‘A. It is absolute bad faith to his fellow men.’
“The rule is rigidly enforced by suspension from one to five years 

for a first violation and expulsion for a second. . . . The acknowl-
edged object is to prevent competition amongst the members.” 
H. R. Rep. No. 1593, 62d Cong., 3d Sess., 39 (1913).
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exchange should be protected in this respect by the 
law under which it shall be incorporated against a 
kind of competition between members that would 
lower the service and threaten the responsibility of 
members. A very low or competitive commission 
rate would also promote speculation and destroy the 
value of membership.” Id., at 115-116.

Despite the monopoly power of the few exchanges, 
exhibited not only in the area of commission rates but in 
a wide variety of other aspects, the exchanges remained 
essentially self-regulating and without significant super-
vision until the adoption of the Securities Exchange Act 
of 1934, 48 Stat. 881, as amended, 15 U. S. C. § 78a 
et seq. At the lengthy hearings before adoption of that 
Act, some attention was given to the fixed commission 
rate practice and to its anticompetitive features. See 
Hearings on S. Res. 84 (72d Cong.) and S. Res. 56 and 97 
(73d Cong.) before the Senate Committee on Banking 
and Currency, 73d Cong., 1st and 2d Sess., pts. 13, 15, and 
16, pp. 6075, 6080, 6868, and 7705 (1934) (hereafter 
Senate Hearings). See also Hearings on S. Res. 84 be-
fore the Senate Committee on Banking and Currency, 
72d Cong., 1st Sess., pt. 1, p. 85 (1932); Hearings on 
H. R. 7852 and H. R. 8720 before the House Committee 
on Interstate and Foreign Commerce, 73d Cong., 2d Sess., 
320-321, 423 (1934).

Perhaps the most pertinent testimony in the hearings 
preparatory to enactment of the Exchange Act was prof-
fered by Samuel Untermyer, formerly chief counsel to 
the committee that drafted the Pu jo Report. In com-
menting on proposed S. 2693, Mr. Untermyer noted that 
although the bill would provide the federal supervisory 
commission with

“the right to prescribe uniform rates of commission, 
it does not otherwise authorize the Commission to 
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fix rates, which it seems to me it should do and 
would do by striking out the word ‘uniform.’ That 
would permit the Commission to fix rates.

“The volume of the business transacted on the 
exchange has increased manyfold. Great fortunes 
have been made by brokers through this monopoly. 
The public has no access to the exchange by way of 
membership except by buying a seat and paying a 
very large sum for it. Therefore it is a monopoly. 
Probably it has to be something of a monopoly. 
But after all it is essentially a public institution. 
It is the greatest financial agency in the world, and 
should be not only controlled by the public but it 
seems to me its membership and the commissions 
charged should either be fixed by some governmental 
authority or be supervised by such authority. As 
matters now stand, the exchange can charge all that 
the traffic will bear, and that is a burden upon com-
merce.” Senate Hearings 7705.

As finally enacted, the Exchange Act apparently re-
flected the Untermyer suggestion, for it gave the SEC 
the power to fix and insure “reasonable” rates. Sec-
tion 19 (b) provided:

“(b) The Commission is further authorized, if 
after making appropriate request in writing to a 
national securities exchange that such exchange ef-
fect on its own behalf specified changes in its rules 
and practices, and after appropriate notice and op-
portunity for hearing, the Commission determines 
that such exchange has not made the changes so 
requested, and that such changes are necessary or 
appropriate for the protection of investors or to 
insure fair dealing in securities traded in upon such 
exchange or to insure fair administration of such 
exchange, by rules or regulations or by order to
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alter or supplement the rules of such exchange 
(insofar as necessary or appropriate to effect such 
changes) in respect of such matters as ... (9) the 
fixing of reasonable rates of commission, interest, 
listing, and other charges.” (Emphasis added.)

This provision conformed to the Act’s general policy 
of self-regulation by the exchanges coupled with over-
sight by the SEC. It is to be noted that the ninth cate-
gory is one of 12 specifically enumerated. In Merrill 
Lynch, Pierce, Fenner & Smith n . Ware, 414 U. S. 117, 
127-128 (1973), we observed:

“Two types of regulation are reflected in the Act. 
Some provisions impose direct requirements and 
prohibitions. Among these are mandatory ex-
change registration, restrictions on broker and 
dealer borrowing, and the prohibition of manipula-
tive or deceptive practices. Other provisions are 
flexible and rely on the technique of self-regulation 
to achieve their objectives. . . . Supervised self-
regulation, although consonant with the traditional 
private governance of exchanges, allows the Govern-
ment to monitor exchange business in the public 
interest.”

The congressional reports confirm that while the de-
velopment of rules for the governing of exchanges, as 
enumerated in § 19 (b), was left to the exchanges them-
selves in the first instance, the SEC could compel adop-
tion of those changes it felt were necessary to insure fair 
dealing and protection of the public. See H. R. Rep. 
No. 1383, 73d Cong., 2d Sess., 15 (1934); S. Rep. No. 
792, 73d Cong., 2d Sess., 13 (1934). The latter report, id., 
at 15, noted that registered exchanges were required to 
provide the SEC with “complete information” regarding 
its rules.
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Ill

With this legislative history in mind, we turn to the 
actual post-1934 experience of commission rates on the 
NYSE and Amex. After these two Exchanges had reg-
istered in 1934 under § 6 of the Exchange Act, 15 
U. S. C. § 78f, both proceeded to prescribe minimum 
commission rates just as they had prior to the Act. 
App. A42, A216. These rates were changed periodically 
by the Exchanges,0 after their submission to the SEC 
pursuant to §6 (a)(4), 15 U. S. C. § 78f (a)(4), and 
SEC Rule 17a-8, 17 CFR § 240.17a-8. Although sev-
eral rate changes appear to have been effectuated with-
out comment by the SEC, in other instances the SEC 
thoroughly exercised its supervisory powers. Thus, for 
example, as early as 1958 a study of the NYSE com-
mission rates to determine whether the rates were “rea-
sonable and in accordance with the standards contem-
plated by applicable provisions of the Securities Ex-
change Act of 1934,” was announced by the SEC. SEC 
Exchange Act Release No. 5678, Apr. 14, 1958, App. 
A240. This study resulted in an agreement by the 
NYSE to reduce commission rates in certain transac-
tions, to engage in further study of the rate structure by 
the NYSE in collaboration with the SEC, and to pro-
vide the SEC with greater advance notice of proposed 
rate changes. SEC Exchange Act Release No. 5889, 
Feb. 20, 1959, App. A247. The SEC specifically stated 
that it had undertaken the study “in view of the respon-
sibilities and duties imposed upon the Commission by 
Section 19 (b) . . . with respect to the rules of na-

6 Since 1947, rates generally have been based on the value of stock 
in a round lot, SEC Report of Special Study of Securities Mar-
kets, H. R. Doc. No. 95, 88th Cong., 1st Sess., pt. 5, p. 103 (1963). 
There was no volume discount at the time of this SEC report.
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tional securities exchanges, including rules relating to 
the fixing of commission rates.” Ibid.

Under subsection (d) of § 19 of the Act (which sub-
section was added in 1961, 75 Stat. 465), the SEC was 
directed to investigate the adequacy of exchange rules 
for the protection of investors. Accordingly, the SEC 
began a detailed study of exchange rules in that year. 
In 1963 it released its conclusions in a six-volume study. 
SEC Report of Special Study of Securities Markets, 
H. R. Doc. No. 95, 88th Cong., 1st Sess. The study, 
among other things, focused on problems of the struc-
ture of commission rates and procedures, and standards 
for setting and reviewing rate levels. Id., pt. 5, p. 102. 
The SEC found that the rigid commission rate struc-
ture based on value of the round lot was causing a 
variety of “questionable consequences,” such as “give- 
ups” and the providing of special services for certain 
large, usually institutional, customers. These attempts 
indirectly to achieve rate alterations made more difficult 
the administration of the rate structure and clouded the 
cost data used as the basis for determination of rates. 
These effects were believed by the SEC to necessitate a 
complete study of the structure. Moreover, the SEC 
concluded that methods for determining the reasonable-
ness of rates were in need of overhaul. Not only was 
there a need for more complete information about the 
economics of the securities business and commission rates 
in particular, but also for a determination and articula-
tion of the criteria important in arriving at a reasonable 
rate structure. Hence, while the study did not produce 
any major immediate changes in commission rate struc-
ture or levels, it did constitute a careful articulation of 
the problems in the structure and of the need for further 
studies that would be essential as a basis for future 
changes.
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Meanwhile, the NYSE began an investigation of its 
own into the particular aspect of volume discounts from 
the fixed commission rates. App. A219-A220. This 
study determined that a volume discount and various 
other changes were needed, and so recommended to the 
SEC. The Commission responded in basic agreement. 
Letter dated Dec. 22, 1965, from SEC Chairman Cohen 
to NYSE President Funston, App. A249. The NYSE 
study continued over the next few years and final con-
clusions were presented to the SEC in early 1968. Id., 
at A253.7

In 1968, the SEC, while continuing the study started 
earlier in the decade, began to submit a series of specific 
proposals for change and to require their implementation 
by the exchanges. Through its Exchange Act Release 
No. 8324, May 28, 1968, App. A286, the SEC requested 
the NYSE to revise its commission rate schedule, includ-
ing a reduction of rates for orders for round lots in ex-
cess of 400 shares or, alternatively, the elimination of 
minimum rate requirements for orders in excess of $50,- 
000. These changes were viewed by the SEC as interim 
measures, pending further consideration “in the con-
text of the Commission’s responsibilities to consider the 
national policies embodied both in the securities laws 
and in the antitrust laws.” Letter dated May 28, 1968, 
from SEC Chairman Cohen to NYSE President Haack, 
App. A285. In response to these communications, 
the NYSE (and Amex) eventually adopted a volume 
discount for orders exceeding 1,000 shares, as well as 
other alterations in rates, all approved by the SEC. See,

7 The basic NYSE proposal included some volume discounts, 
continuation of limited give-ups if directed by the customers, termi-
nation of “rebative” reciprocal practices, discounts for certain non-
members, and limitation of membership and discounts to “bona fide 
broker-dealers.” App. A255.
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e. g., letter dated Aug. 30, 1968, from Chairman Cohen 
to President Haack, App. A310; memorandum dated 
Sept. 20, 1968, Amex Subcommittee on Commission 
Structure, App. A104.

Members of the securities exchanges faced substantial 
declines in profits in the late 1960’s and early 1970. 
These were attributed by the NYSE to be due, at least in 
part, to the fact that general commission rates had 
not been increased since 1958. Statement of Feb. 13, 
1970, by President Haack to the SEC, App. A313. The 
NYSE determined that a service charge of at least the 
lesser of $15 or 50% of the required minimum commis-
sion on orders of fewer than 1,000 shares should be im-
posed as an interim measure to restore financial health 
by bringing rates in line with costs. NYSE Proposed 
Rule 383, App. A331. See also letter dated Mar. 19, 
1970, from President Haack to members of the NYSE, 
App. A327. This proposal, submitted to the SEC pur-
suant to its Rule 17a-8, was permitted by the SEC to be 
placed into operation on a 90-day interim basis. Letter 
dated Apr. 2, 1970, from SEC Chairman Budge to Presi-
dent Haack, App. A333. Continuation of the interim 
measure was thereafter permitted pending further rate 
structure hearings undertaken by the SEC. SEC Ex-
change Act Release No. 8923, July 2, 1970, App. A336. 
The interim rates remained in effect until the rate struc-
ture change in March 1972.

In 1971 the SEC concluded its hearings begun in 1968. 
Finding that “minimum commissions on institutional 
size orders are neither necessary nor appropriate,” the 
SEC announced that it would not object to competitive 
rates on portions of orders above a stated level. Letter 
dated Feb. 3, 1971, from SEC Commissioner Smith to 
President Haack, App. A353. See also SEC Exchange 
Act Release No. 9007, Oct. 22, 1970, App. A348. 
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Although at first supporting a $100,000 order as the cut-
off below which fixed rates would be allowed, ibid., the 
SEC later decided to permit use of $500,000 as the 
breakpoint. After a year’s use of this figure, the SEC 
required the exchanges to reduce the cutoff point to 
$300,000 in April 1972. Statement of the SEC on the 
Future Structure of the Securities Markets, Feb. 2, 
1972, App. A369, A387, A388 (Policy Study).

The 1972 Policy Study emphasized the problems of the 
securities markets, and attributed as a major cause of 
those problems the prevailing commission rate structure. 
The Policy Study noted :

“Our concern with the fixed minimum commis-
sion ... is not only with the level of the rate struc-
ture but with its side effects as well. Of these, 
perhaps the most important are the following:

“(a) Dispersion of trading in listed securities. 
“(b) Reciprocal practices of various kinds.
“(c) Increasing pressure for exchange member-

ship by institutions.” Id., at A385.
Since commission rates had been fixed for a long period 
of time, however, and since it was possible that revenue 
would decline if hasty changes were made, the SEC 
believed that there should be no rush to impose com-
petitive rates. Rather, the effect of switching to com-
petition should be gauged on a step-by-step basis, and 
changes should be made “at a measured, deliberate pace.” 
Id., at A387. The result of the introduction of com-
petitive rates for orders exceeding $500,000 was found 
to be a substantial reduction in commissions, with the 
rate depending on the size of the order. In view of this 
result, the SEC determined to institute competition in 
the $300,000-$500,000 range as well.

Further reduction followed relatively quickly. By 
March 29,1973, the SEC was considering requiring the re-
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duction of the breakpoint on competitive rates to orders 
in excess of $100,000. SEC Policy Statement on the 
Structure of a Central Market System 3. In June, the 
SEC began hearings on the rate schedules, stimulated in 
part by a request by the NYSE to permit an increase of 
15% of the current rate on all orders from $5,000 to $300,- 
000, and to permit a minimum commission on small orders 
(below $5,000) as well. SEC Exchange Act Release 
No. 10206, June 6, 1973, Documentary Appendix to Brief 
for SEC as Amicus Curiae 24 (Doc. App.). Three 
months later, after completion of the hearings, the SEC 
determined that it would allow the increases. SEC Ex-
change Act Release No. 10383, Sept. 11, 1973,8 Doc. App. 
27. The SEC also announced, however, that “[i]t will 
act promptly to terminate the fixing of commission rates 
by stock exchanges after April 30, 1975, if the stock ex-
changes do not adopt rule changes achieving that result.” 
Id., at 28.

Elaboration of the SEC’s rationale for this phasing out 
of fixed commission rates was soon forthcoming. In De-
cember 1973, SEC Chairman Garrett noted that the 
temporary increase in fixed rates (through April 1975) 
was permitted because of the inflation in the cost of 
operating the exchanges, the decline in the volume of 
transactions on the exchanges, and the consequently se-
vere financial losses for the members. SEC Exchange 
Act Release No. 10560, Dec. 14, 1973, Doc. App. 29. 
Indeed, without the rate increase, “the continued dete-
rioration in the capital positions of many member firms 
was foreseeable, with significant capital impairment and 
indirect, but consequential, harm to investors the likely 

8 The increases were permitted through March 31, 1974, without 
restriction. Such increases could continue from April 1, 1974, 
through April 30, 1975, if the NYSE permitted its members to 
charge in excess of the old rate and also permitted reductions in 
brokerage services in return for discounts from the rate.
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result.” Id., at 36. The rate increase also would 
forestall the possibility that the industry would be 
impaired during transition to competitive rates and 
other requirements. This view conformed to the sugges-
tion of Senator Williams, Chairman of the Subcommit-
tee on Securities of the Senate Committee on Banking, 
Housing and Urban Affairs. See statement dated July 
27, 1973, of Senator Williams submitted to the SEC, cited 
in Exchange Act Release No. 10560 n. 12, Doc. App. 37. 
Although not purporting to elucidate fully its reasons for 
abolishing fixed rates, the SEC did suggest several con-
siderations basic to its decision : the heterogeneous nature 
of the brokerage industry; the desirability of insuring 
trading on, rather than off, the exchanges; doubt that 
small investors are subsidized by large institutional in-
vestors under the fixed rate system ; and doubt that small 
firms would be forced out of business if competitive rates 
were required.

In response to a request by the NYSE, the SEC per-
mitted amendment to allow competitive rates on non-
member orders below $2,000. SEC Exchange Act Re-
lease No. 10670, Mar. 7, 1974, Doc. App. 42. Hear-
ings on intramember commission rates were announced in 
April 1974. SEC Exchange Act Release No. 10751, 
Apr. 23, 1974, Doc. App. 45. The SEC concluded that 
intramember rates should not be fixed beyond April 30, 
1975. SEC Exchange Act Release No. 11019, Sept. 19, 
1974, Doc. App. 60. At this time the SEC stated:

“[I]t presently appears to the Commission that it is 
necessary and appropriate (1) for the protection of 
investors, (2) to insure fair dealing in securities 
traded in upon national securities exchanges, and 
(3) to insure the fair administration of such ex-
changes, that the rules and practices of such 
exchanges that require, or have the effect of requir-
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ing, exchange members to charge any person fixed 
minimum rates of commission, should be elim-
inated.” Id., at 63.

The SEC formally requested the exchanges to make the 
appropriate changes in their rules. When negative re-
sponses were received from the NYSE and others, the 
SEC released for public comment proposed Securities Ex-
change Act Rules 19b-3 and 10b-22. Proposed Rule 
19b-3, applicable to intramember and nonmember rates 
effective May 1, 1975, would prohibit the exchanges from 
using or compelling their members to use fixed rates of 
commission. It also would require the exchanges to pro-
vide explicitly in their rules that nothing therein require 
or permit arrangements or agreements to fix rates. Pro-
posed Rule 1 Ob-22 would prohibit agreements with re-
spect to the fixing of commission rates by brokers, deal-
ers, or members of the exchanges. See SEC Exchange 
Act Release No. 11073, Oct. 24, 1974, Doc. App. 65.

Upon the conclusion of hearings on the proposed 
rules, the SEC determined to adopt Rule 19b-3, but not 
Rule 10b-22. SEC Exchange Act Release No. 11203, 
Jan. 23, 1975, Doc. App. 109. Effective May 1, 1975, 
competitive rates were to be utilized by exchange mem-
bers in transactions of all sizes for persons other than 
members of the exchanges. Effective May 1, 1976, com-
petitive rates were to be mandatory in transactions for 
members as well, i. e., floor brokerage rates. Competi-
tion in floor brokerage rates was so deferred until 1976 
in order to permit an orderly transition? The required

9 It was also believed that members of the exchanges had not 
expected that floor brokerage rates would be included among those 
required to be made competitive, and that extra time for planning 
and adjustment would be needed. The SEC noted, additionally, 
that the impact of floor brokerage rates on public investors was 
significantly less than the impact of public rates, i. e., the rates on



676 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

transition to competitive rates was based on the SEC’s 
conclusion that competition, rather than fixed rates, 
would be in the best interests of the securities industry 
and markets, as well as in the best interests of the invest-
ing public and the national economy. Ibid. This deter-
mination was not based on a simplistic notion in favor of 
competition, but rather on demonstrated deficiencies of 
the fixed commission rate structure. Specifically men-
tioned by the SEC were factors such as the rigidity and 
delay inherent in the fixed rate system, the potential for 
distortion, evasion, and conflicts of interest, and fragmen-
tation of markets caused by the fixed rate system. Ac-
knowledging that the fixed rate system perhaps was not 
all bad in all periods of its use, the SEC explicitly declined 
to commit itself to permanent abolition of fixed rates in 
all cases: in the future circumstances might arise that 
would indicate that reinstitution of fixed rates in certain 
areas would be appropriate.

The SEC dismissed the arguments against competitive 
rates that had been raised by various proponents of the 
status quo. First, the SEC deemed the possibility of 
destructive competition to be slim, because of the nature 
of the cost curve in the industry.10 Second, there was 
substantial doubt whether maintenance of fixed rates, in 
fact, provided various subsidies that would be beneficial 
to the operation of the securities markets. For example, 
it was unlikely that small investors reaped a subsidy 
from higher rates charged larger investors, because of

transactions for nonmembers. SEC Exchange Act Release No. 
11203, Jan. 23, 1975, Doc. App. 109, 110.

10 In order for destructive competition to occur on a large scale, 
fixed costs must be a high percentage of total costs, and there must 
be economies of scale in a wide range of production. Neither of 
these factors was found to be present in the brokerage industry. 
Id., at 138-139.
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separation of the business between large and small in-
vestors. Nor did the SEC believe that regional brokers 
were substantially benefited by maintenance of fixed 
rates. Third, the possibility of an exodus from mem-
bership on the exchanges was unlikely, and should be 
dealt with only as it occurred. In any event, inasmuch 
as the SEC anticipated that there would be detailed 
studies of the operation of the competitive rates effec-
tuated by its orders, any problems that arose could be 
effectively resolved upon further consideration.

During this period of concentrated study and action by 
the SEC, lasting more than a decade, various congres-
sional committees undertook their own consideration of 
the matter of commission rates. Early in 1972, the Sen-
ate Subcommittee on Securities concluded that fixed 
commission rates must be eliminated on institution-
size transactions, and that lower fees should be per-
mitted for small transactions with “unbundled” services 
than for those having the full range of brokerage services. 
Senate Committee on Banking, Housing and Urban 
Affairs, 92d Cong., 2d Sess., Securities Industry Study 
(For the Period Ended Feb. 4, 1972), 4 (1972) (contain-
ing a report of the Subcommittee on Securities). The 
Subcommittee objected particularly to the failure of the 
fixed rate system to produce “fair and economic” rates, 
id., at 59, and to distortion in the rate structure in favor 
of the institutionally oriented firms.

The Subcommittee was perturbed at the SEC’s actions 
regarding fixed commission rates for several reasons. 
First, the Subcommittee noted that in litigation the SEC 
had taken the position that it had not approved NYSE 
rate changes in 1971, but had merely failed to object 
to the introduction of the new rates, id., at 58, referring 
to the SEC position in Independent Investor Protective 
League v. SEC (SDNY No. 71-1924), dismissed without 
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opinion (CA2 1971). This posture precluded review of 
the SEC action in the Court of Appeals.11 Second, the 
Subcommittee was displeased with the length of time 
the SEC took in arriving at its decisions regarding com-
mission rate structure and level. Third, the Subcom-
mittee feared that statements of the SEC lacked clarity 
and perpetuated uncertainty as to the status of fixed 
rates on transactions exceeding $100,000. Therefore, the 
Subcommittee report stressed:

“[I]t is essential that fixed commission rates be 
phased out in an orderly and systematic manner, and 
that a date certain be set promptly for elimination 
of fixed commissions on institutional-size transac-
tions, which have resulted in the most serious dis-
tortions. Based on the SEC’s conclusions and on 
testimony submitted to the SEC and to this Sub-
committee, this could best be achieved by eliminating 
fixed rates on orders in excess of $100,000.” Securi-
ties Industry Study, supra, at 60.

The House Committee on Interstate and Foreign Com-
merce, in a report issued only six months after the 
Senate Report, supra, concluded that fixed rates of com-
mission were not in the public interest and should be 
replaced by competitively determined rates for transac-
tions of all sizes. Such action should occur “without 
excessive delay.” H. R. Rep. No. 92-1519, pp. xiv, 141, 
144-145, 146 (1972). Although prodding the SEC to 
take quick measures to introduce competitive rates for 
transactions of all sizes, the House Committee deter-

11 This view has been rejected by the United States Court of 
Appeals for the District of Columbia Circuit. Independent Broker- 
Dealers’ Trade Assn. v. SEC, 142 U. S. App. D. C. 384, 442 F. 2d 
132, cert, denied, 404 U. S. 828 (1971). The SEC appears no longer 
to take this position. See Brief for SEC as Amicus Curiae 38-39, 
n. 45.
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mined to defer enacting legislation so long as reasonable 
progress was being made. These conclusions resulted 
from a detailed study, by the Subcommittee, of asserted 
costs and benefits of competitive versus fixed rates, and 
reflected information gained through lengthy hearings. 
Id., at 131-146, and related Study of the Securities 
Industry, Hearings before the Subcommittee on Com-
merce and Finance of the House Committee on Inter-
state and Foreign Commerce, 92d Cong., 1st and 2d Sess., 
serials 92-37 to 92-37h (1971-1972). Similarly, after 
lengthy analysis, the Senate Subcommittee on Securities 
concluded both that competitive rates must be intro-
duced at all transaction levels, and that legislation was 
not required at that time in view of the progress made 
by the SEC. Securities Industry Study Report of the 
Subcommittee on Securities of the Senate Committee on 
Banking, Housing and Urban Affairs, S. Doc. No. 93-13, 
pp. 5-7, 43-63 (1973), and Hearings on S. 3169 before 
the Subcommittee on Securities of the Senate Committee 
on Banking, Housing and Urban Affairs, 92d Cong., 2d 
Sess. (1972).

In 1975 both Houses of Congress did in fact enact 
legislation dealing directly with commission rates. Al-
though the bills initially passed by each chamber dif-
fered somewhat, the Conference Committee compromised 
the differences. Compare H. R. 4111, § 6 (p), as dis-
cussed in H. R. Rep. No. 94-123, pp. 51-53, 67-68 (1975), 
with S. 249, § 6 (e), as discussed in S. Rep. No. 94-75, 
pp. 71-72, 98 (1975). The measure, as so compromised, 
was signed by the President on June 4, 1975, 89 Stat. 97.

The new legislation amends § 19 (b) of the Securities 
Exchange Act to substitute for the heretofore existing 
provision a scheme for SEC review of proposed rules and 
rule changes of the various self-regulatory organizations.
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Reference to commission rates is now found in the newly 
amended § 6 (e), generally providing that after the date 
of enactment “no national securities exchange may im-
pose any schedule or fix rates of commissions, allowances, 
discounts, or other fees to be charged by its members.” 
89 Stat. 107. An exception is made for floor brokerage 
rates which may be fixed by the exchanges until May 1, 
1976. Further exceptions from the ban against fixed 
commissions are provided if approved by the SEC after 
certain findings: prior to and including November 1, 
1976, the Commission may allow the exchanges to fix 
commissions if it finds this to be “in the public interest,” 
§6 (e)(1)(A); after November 1, 1976, the exchanges 
may be permitted by the SEC to fix rates of commission 
if the SEC finds (1) the rates are reasonable in relation 
to costs of service (to be determined pursuant to stand-
ards of reasonableness published by the SEC), and (2) if 
the rates “do not impose any burden on competition 
not necessary or appropriate in furtherance of the pur-
poses of this title, taking into consideration the competi-
tive effects of permitting such schedule or fixed rates 
weighed against the competitive effects of other lawful 
actions which the Commission is authorized to take 
under this title.” § 6 (e)(1) (B)(ii). The statute spe-
cifically provides that even if the SEC does permit 
the fixing of rates pursuant to one of these exceptions, 
the SEC by rule may abrogate such practice if it finds 
that the fixed rates “are no longer reasonable, in the 
public interest, or necessary to accomplish the purposes 
of this title.” § 6 (e)(2).

The new section also provides a detailed procedure 
which the SEC must follow in arriving at its decision to 
permit fixed commission rates. §6 (e)(4). This pro-
cedure was described in the Conference Report as “com-
parable to that provided for in Section 18 of the Federal
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Trade Commission Act, 15 U. S. C. [§] 58, which is more 
formal than normal notice and comment rulemaking 
under Section 553 of title 5 U. S. C. but less formal than 
‘on the record’ procedure under Section [s] 556 and 557 of 
title 5 U. S. C.” H. R. Conf. Rep. No. 94-229, p. 108 
(1975). Finally, the amendments require the SEC to 
file regularly until December 31, 1976, with both branches 
of Congress, reports concerning the effect of competitive 
rates on the public interest, investors, and the securities 
markets. § 6 (e)(3).12

As of May 1, 1975, pursuant to order of the SEC, 
fixed commission rates were eliminated and competitive 
rates effectuated. Although it is still too soon to deter-
mine the total effect of this alteration, there have been 
no reports of disastrous effects for the public, investors, 
the industry, or the markets.

This lengthy history can be summarized briefly: In 
enacting the Securities Exchange Act of 1934, the Con-
gress gave clear authority to the SEC to supervise 
exchange self-regulation with respect to the “fixing of 
reasonable rates of commission.” Upon SEC determi-
nation that exchange rules or practices regarding com-
mission rates required change in order to protect inves-
tors or to insure fair dealing, the SEC was authorized to 

12 One further change in the 1975 amendments should be noted. 
The 1934 Act defined the term “member” of an exchange as any 
person who, among other things, is permitted “to make use of the 
facilities of an exchange for transactions thereon . . . with the 
payment of a commission or fee which is less than that charged the 
general public.” § 3 (a)(3), 48 Stat. 883. This implied a likelihood 
of fixed rates for the general public, for otherwise it would have been 
difficult to determine that a member, in fact, was given lower rates. 
This definition was deleted in the 1975 amendments and has been 
replaced with a general definition of a member of an exchange. 
§3 (a)(3)(A), 89 Stat. 97.



682 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

require adoption of such changes as were deemed neces-
sary or appropriate. This legislative permission for the 
fixing of commission rates under the supervision of the 
SEC occurred seven years after this Court’s decision in 
United States v. Trenton Potteries Co., 273 U. S. 392 
(1927), to the effect that price fixing was a per se viola-
tion of the Sherman Act. Since the Exchange Act’s 
adoption, and primarily in the last 15 years, the 
SEC has been engaged in thorough review of exchange 
commission rate practices. The committees of the Con-
gress, while recently expressing some dissatisfaction with 
the progress of the SEC in implementing competitive 
rates, have generally been content to allow the SEC to 
proceed without new legislation. As of May 1, 1975, the 
SEC, by order, has abolished fixed rates. And new legis-
lation, enacted into law June 5, 1975, codifies this result, 
although still permitting the SEC some discretion to 
reimpose fixed rates if warranted.

IV

This Court has considered the issue of implied re-
peal of the antitrust laws in the context of a variety of 
regulatory schemes and procedures. Certain axioms of 
construction are now clearly established. Repeal of the 
antitrust laws by implication is not favored and not 
casually to be allowed. Only where there is a “plain 
repugnancy between the antitrust and regulatory provi-
sions” will repeal be implied. United States v. Phila-
delphia National Bank, 374 U. S. 321, 350-351 (1963). 
See also Merrill Lynch, Pierce, Fenner & Smith v. 
Ware, 414 U. S., at 126; Hughes Tool Co. v. Trans 
World Airlines, Inc., 409 U. S. 363, 385-389 (1973) ; Car-
nation Co. v. Pacific Conference, 383 U. S. 213, 217-218 
(1966); Silver v. New York Stock Exchange, 373 U. S.,
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at 357-358; United States N. Borden Co., 308 U. S. 188, 
198-199 (1939). See United States v. National Assn, 
of Securities Dealers, post, at 719-720, 729-730.

The starting point for our consideration of the par-
ticular issue presented by this case, viz., whether the anti-
trust laws are impliedly repealed or replaced as a result 
of the statutory provisions and administrative and con-
gressional experience concerning fixed commission rates, 
of course, is our decision in Silver. There the Court con-
sidered the relationship between the antitrust laws and 
the Securities Exchange Act, and did so specifically with 
respect to the action of an exchange in ordering its mem-
bers to remove private direct telephone connections with 
the offices of nonmembers. Such action, absent any 
immunity derived from the regulatory laws, would be a 
per se violation of § 1 of the Sherman Act. 373 U. S., at 
347. Concluding that the proper approach to the prob-
lem was to reconcile the operation of the antitrust laws 
with a regulatory scheme, the Court established a “guid-
ing principle” for the achievement of this reconciliation. 
Under this principle, “[r] epeal is to be regarded as im-
plied only if necessary to make the Securities Exchange 
Act work, and even then only to the minimum extent 
necessary.” Id., at 357.

In Silver, the Court concluded that there was no im-
plied repeal of the antitrust laws in that factual context 
because the Exchange Act did not provide for SEC juris-
diction or review of particular applications of rules 
enacted by the exchanges. It noted:

“Although the Act gives to the Securities and 
Exchange Commission the power to request ex-
changes to make changes in their rules, § 19 (b), 15 
U. S. C. § 78s (b), and impliedly, therefore, to disap-
prove any rules adopted by an exchange, see also
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§ 6 (a)(4), 15 U. S. C. § 78f (a)(4), it does not give 
the Commission jurisdiction to review particular in-
stances of enforcement of exchange rules.” Ibid. 

At the time Silver was decided, both the rules and con-
stitution of the NYSE provided that the Exchange could 
require discontinuance of wire service between the office 
of a member and a nonmember at any time. There was 
no provision for notice or statement of reasons. While 
these rules were permissible under the general power of 
the exchanges to adopt rules regulating relationships be-
tween members and nonmembers, and the SEC could 
disapprove the rules, the SEC could not forbid or regu-
late any particular application of the rules. Hence, the 
regulatory agency could not prevent application of the 
rules that would have undesirable anticompetitive ef-
fects ; there was no governmental oversight of the 
exchange’s self-regulatory action, and no method of in-
suring that some attention at least was given to the public 
interest in competition.

The Court, therefore, concluded that the absence in 
Silver of regulatory supervision over the application of 
the exchange rules prevented any conflict arising between 
the regulatory scheme and the antitrust laws. See also 
Georgia n . Pennsylvania R. Co., 324 U. S. 439, 455—457 
(1945), where the Court found no conflict because the 
regulatory agency (the Interstate Commerce Commis-
sion) had no jurisdiction over the rate-fixing combination 
involved. The Court in Silver cautioned, however, that 
“[s]hould review of exchange self-regulation be provided 
through a vehicle other than the antitrust laws, a dif-
ferent case as to antitrust exemption would be presented.” 
373 U. S., at 360. It amplified this statement in a 
footnote :

“Were there Commission jurisdiction and ensuing 
judicial review for scrutiny of a particular exchange
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ruling ... a different case would arise concerning 
exemption from the operation of laws designed to 
prevent anticompetitive activity, an issue we do 
not decide today.” Id., at 358 n. 12.

It is patent that the case presently at bar is, indeed, 
that “different case” to which the Court in Silver re-
ferred. In contrast to the circumstances of Silver, § 19 
(b) gave the SEC direct regulatory power over exchange 
rules and practices with respect to “the fixing of reason-
able rates of commission.” Not only was the SEC au-
thorized to disapprove rules and practices concerning 
commission rates, but the agency also was permitted to 
require alteration or supplementation of the rules and 
practices when “necessary or appropriate for the protec-
tion of investors or to insure fair dealings in securities 
traded in upon such exchange.” Since 1934 all rate 
changes have been brought to the attention of the SEC, 
and it has taken an active role in review of proposed 
rate changes during the last 15 years. Thus, rather than 
presenting a case of SEC impotence to affect applica-
tion of exchange rules in particular circumstances, this 
case involves explicit statutory authorization for SEC 
review of all exchange rules and practices dealing with 
rates of commission and resultant SEC continuing 
activity.

Having determined that this case is, in fact, the “dif-
ferent case,” we must then make inquiry as to the proper 
reconciliation of the regulatory and antitrust statutes 
involved here, keeping in mind the principle that repeal 
of the antitrust laws will be “implied only if necessary 
to make the Securities Exchange Act work, and even then 
only to the minimum extent necessary.” 373 U. S., at 
357. We hold that these requirements for implied repeal 
are clearly satisfied here. To permit operation of the anti-
trust laws with respect to commission rates, as urged by 
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petitioner Gordon and the United States as amicus 
curiae, would unduly interfere, in our view, with the 
operation of the Securities Exchange Act.

As a threshold matter, we believe that the determina-
tion of whether implied repeal of the antitrust laws is 
necessary to make the Exchange Act provisions work is 
a matter for the courts, and in particular, for the courts 
in which the antitrust claims are raised. Silver exempli-
fies this responsibility. In some cases, however, the 
courts may defer to the regulatory agency involved, in 
order to take advantage of its special expertise. The 
decision in the end, however, is for the courts. Ried v. 
Chicago Mercantile Exchange, 409 U. S. 289, 306-308 
(1973).

The United States, as amicus curiae, suggests not only 
that the immunity issue is ultimately for the courts to 
decide, but also that the courts may reach the decision 
only on a full record. A summary record, as compiled 
in this case on motions for summary judgment, though 
voluminous, is said to be an inadequate basis for resolu-
tion of the question. We disagree. In this case nothing 
is to be gained from any further factual development 
that might be possible with a trial on the merits. We 
have before us the detailed experience of the SEC regu-
latory activities, and we have the debates in the Con-
gress culminating in the 1975 legislation. This infor-
mation is sufficient to permit an informed decision as to 
the existence of an implied repeal.

Our disposition of this case differs from that of the 
Seventh Circuit in Thill Securities Corp. n . New York 
Stock Exchange, 433 F. 2d 264 (1970), cert, denied, 401 
U. S. 994 (1971), where antitrust immunity for the 
NYSE’s antirebate rule was claimed and denied. The 
Court of Appeals reversed a grant of summary judgment 
in favor of the NYSE, and remanded for further evi-
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dence regarding the effects of the antirebate rule on 
competition, the degree of actual review by the SEC, 
and the extent to which the rule was necessary to make 
the Exchange Act work. 433 F. 2d, at 270. This ruling 
is persuasively distinguishable on at least two grounds 
from the case at bar: First, there was no evidence pre-
sented regarding the extent of SEC review of the chal-
lenged rule. Second, the antirebate practice differs from 
fixed commission rates in that (1) it was not among the 
items specifically listed in § 19 (b), although the practice 
might reasonably be thought to be related to the fixing 
of commission rates, and (2) it does not necessarily ap-
ply uniformly, and may be applied in a discriminatory 
manner. We do not believe it necessary, in the circum-
stances of this case, to take further evidence concerning 
the competitive effects of fixed rates, or the necessity of 
fixed rates as a keystone of the operation of exchanges 
under the Exchange Act. To the extent that the Court 
of Appeals in Thill viewed the question of implied re-
peal as a question of fact, concerning whether the par-
ticular rule itself is necessary to make the Act work, we 
decline to follow that lead.

We also regard our specific disposition in Ricci n . 
Chicago Mercantile Exchange, supra, as inapposite for 
this case. In Ricci, an antitrust complaint charged that 
the Chicago Mercantile Exchange arbitrarily transferred 
a membership, in violation of both the Commodity Ex-
change Act, 42 Stat. 998, as amended, 7 U. S. C. § 1 
et seq., and the exchange rules. We held that con-
sideration of the antitrust claims should be stayed pend-
ing determination by the Commodity Exchange Com-
mission as to whether the actions taken were in viola-
tion of the Act or the rules. Although we noted that 
the Act did not confer a general antitrust immunity, 
we stated that if the actions complained of were in 
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conformity with the Act and exchange rules, a substan-
tial question would be presented concerning whether the 
actions were insulated from antitrust attack. It is 
manifest, then, that Ricci involved a deference to the 
expertise of a regulatory agency in determining if the 
activities violated the Act or rules, and did not repre-
sent a decision on antitrust immunity where the conduct 
charged was clearly encompassed by the legislation or 
rules and where there was no factual dispute.

We believe that the United States, as amicus, has con-
fused two questions. On the one hand, there is a factual 
question as to whether fixed commission rates are actu-
ally necessary to the operation of the exchanges as con-
templated under the Securities Exchange Act. On the 
other hand, there is a legal question as to whether allow-
ance of an antitrust suit would conflict with the opera-
tion of the regulatory scheme which specifically author-
izes the SEC to oversee the fixing of commission rates. 
The factual question is not before us in this case. 
Rather, we are concerned with whether antitrust im-
munity, as a matter of law, must be implied in order to 
permit the Exchange Act to function as envisioned by 
the Congress. The issue of the wisdom of fixed rates 
becomes relevant only when it is determined that there 
is no antitrust immunity.

The United States appears to suggest that only if there 
is a pervasive regulatory scheme, as in the public utility 
area, can it be concluded that the regulatory scheme 
ousts the antitrust laws. Brief for United States as 
Amicus Curiae 16, 35. It is true that in some prior cases 
we have been concerned with the question of the perva-
siveness of the regulatory scheme as a factor in determin-
ing whether there is an implied repeal of the antitrust 
laws. See, e. g., Otter Tail Power Co. v. United States, 
410 U. S. 366, 373-375 (1973). In the present case, how-
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ever, respondents do not claim that repeal should be 
implied because of a pervasive regulatory scheme, but 
because of the specific provision of § 19 (b)(9) and the 
regulatory action thereunder. Brief for Respondents 35. 
Hence, whether the Exchange Act amounts to pervasive 
legislation ousting the antitrust acts is not a question 
before us.

We agree with the District Court and the Court of 
Appeals, and with respondents, that to deny antitrust 
immunity with respect to commission rates would be to 
subject the exchanges and their members to conflicting 
standards. It is clear from our discussion in Part III, 
supra, that the commission rate practices of the ex-
changes have been subjected to the scrutiny and ap-
proval of the SEC.13 If antitrust courts were to impose 
different standards or requirements, the exchanges might 
find themselves unable to proceed without violation of 
the mandate of the courts or of the SEC. Such different 
standards are likely to result because the sole aim of 
antitrust legislation is to protect competition, whereas 
the SEC must consider, in addition, the economic health 
of the investors, the exchanges, and the securities indus-
try.14 Given the expertise of the SEC, the confidence 

13 We believe that this degree of scrutiny and approval by the 
SEC is not significantly different for our purposes here than an 
affirmative order to the exchanges to follow fixed rates. The United 
States, as amicus curiae, agrees that if the SEC “were to order the 
exchanges to adhere to a fixed commission rate system of some kind, 
no antitrust liability could arise.” Brief for United States as 
Amicus Curiae 48. We conclude that immunity should not rest on 
the existence of a formal order by the SEC, but that the actions 
taken by the SEC pursuant to § 19 (b)(9), as outlined in Part III, 
supra, are to be viewed as having an effect equivalent to that of a 
formal order.

14 Compare Pan American World Airways v. United States, 371 
U. S. 296, 305-310 (1963), with United States v. Philadelphia 
National Bank, 374 U. S. 321, 350-352 (1963). In the latter case
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the Congress has placed in the agency, and the active 
roles the SEC and the Congress have taken, permitting 
courts throughout the country to conduct their own anti-
trust proceedings would conflict with the regulatory 
scheme authorized by Congress rather than supplement 
that scheme.15

In Part III, supra, we outlined the legislative and reg-
ulatory agency concern with the fixing of commission 
rates. Beginning with the enactment of the Securities 
Exchange Act in 1934, the Congress persistently has 
provided for SEC authority to regulate commission rates. 
Although SEC action in the early years appears to have 
been minimal, it is clear that since 1959 the SEC has 
been engaged in deep and serious study of the commis-
sion rate practices of the exchanges and of their mem-
bers, and has required major changes in those practices. 
The ultimate result of this long-term study has been a 
regulatory decree requiring abolition of the practice of 
fixed rates of commission as of May 1, 1975, and the in-
stitution of full and complete competition. Signifi-
cantly, in the new legislation enacted subsequent to the 
SEC’s abolition of commission rate fixing, the Congress 
has indicated its continued approval of SEC review of 
the commission rate structure. Although legislatively 

two factors pointed against antitrust immunity: (1) congressional 
intent in the Bank Merger Act not to immunize activities from 
antitrust legislation, and (2) the lack of conflict between the Bank 
Merger Act and Clayton Act standards. Also, there was an absence 
of continuing oversight by the Comptroller General of the Currency. 
These factors are not present in, and are inapplicable to, the case 
at bar.

15 We note, of course, that judicial review of SEC action is avail-
able under the Administrative Procedure Act, 5 U. S. C. §§ 702 
and 704, or under § 25 of the Securities Exchange Act, 15 U. S. C. 
§ 78y. See also Independent Broker-Dealers’ Trade Assn. v. SEC, 
142 U. S. App. D. C. 384, 442 F. 2d 132, cert, denied, 404 U. S. 828 
(1971).
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enacting the SEC regulatory provision banning fixed 
rates, the Congress has explicitly provided that the SEC, 
under certain circumstances and upon the making of 
specified findings, may allow réintroduction of fixed rates.

In sum, the statutory provision authorizing regulation, 
§ 19 (b)(9), the long regulatory practice, and the con-
tinued congressional approval illustrated by the new 
legislation, point to one, and only one, conclusion. The 
Securities Exchange Act was intended by the Congress 
to leave the supervision of the fixing of reasonable rates 
of commission to the SEC. Interposition of the anti-
trust laws, which would bar fixed commission rates as 
per se violations of the Sherman Act, in the face of 
positive SEC action, would preclude and prevent the 
operation of the Exchange Act as intended by Congress 
and as effectuated through SEC regulatory activity. 
Implied repeal of the antitrust laws is, in fact, necessary 
to make the Exchange Act work as it was intended; fail-
ure to imply repeal would render nugatory the legisla-
tive provision for regulatory agency supervision of ex-
change commission rates.

Affirmed.

Mr . Justice  Dougla s , concurring.
The Court relies upon three factors—statutory author-

ization for regulation by the Securities and Exchange 
Commission (SEC), a long history of actual SEC over-
sight and approval, and continued congressional affirma-
tion of the SEC’s role—in holding that the system of 
fixed commission rates employed on the securities ex-
changes is immune from antitrust attack. While I join 
that opinion, I write separately to emphasize the single 
factor which, for me, is of prime importance.

The mere existence of a statutory power of review by 
the SEC over fixed commission rates cannot justify im-
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munizing those rates from antitrust challenges. The 
antitrust laws are designed to safeguard a strong public 
interest in free and open competition, and immunity 
from those laws should properly be implied only when 
some equivalent mechanism is functioning to protect that 
public interest. Only if the SEC is actively and aggres-
sively exercising its powers of review and approval can 
we be sure that fixed commission rates are being moni-
tored in the manner which Congress intended. Cf. 
Hughes Tool Co. v. Trans World Airlines, Inc., 409 U. S. 
363, 387-389 (1973).

The Court reviews at length the history of the SEC’s 
involvement with fixed commission rates. In light of 
that history, I am satisfied to join the opinion of the 
Court and affirm the judgment below.

Mr . Justi ce  Stewar t , with whom Mr . Justi ce  Bren -
nan  joins, concurring.

While joining the opinion of the Court, I add a brief 
word. The Court has never held, and does not hold 
today, that the antitrust laws are inapplicable to anti-
competitive conduct simply because a federal agency has 
jurisdiction over the activities of one or more of the 
defendants. An implied repeal of the antitrust laws may 
be found only if there exists a “plain repugnancy be-
tween the antitrust and regulatory provisions.” United 
States v. Philadelphia Nat. Bank, 374: U. S. 321, 351.

The mere existence of the Commission’s reserve power 
of oversight with respect to rules initially adopted by 
the exchanges, therefore, does not necessarily immunize 
those rules from antitrust attack. Rather, “exchange 
self-regulation is to be regarded as justified in response 
to antitrust charges only to the extent necessary to pro-
tect the achievement of the aims of the Securities Ex-
change Act.” Silver v. New York Stock Exchange, 373
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U. S. 341, 361. The question presented by the present 
case, therefore, is whether exchange rules fixing minimum 
commission rates are “necessary to make the Securities 
Exchange Act work.” Id., at 357.

As the Court’s opinion explains, see ante, at 663-667, 
when Congress enacted the Securities Exchange Act of 
1934, it was fully aware of the well-established exchange 
practice of fixing commission rates, which had existed 
continuously since 1792. Nevertheless, Congress chose 
not to prohibit that practice. Instead, in §19 (b)(9) 
of the 1934 Act Congress specifically empowered the 
Commission to exercise direct supervisory authority over 
exchange rules respecting “the fixing of reasonable rates 
of commission.” Congress thereby unmistakably deter-
mined that, until such time as the Commission ruled to 
the contrary, exchange rules fixing minimum commission 
rates would further the policies of the 1934 Act. Accord-
ingly, although the Act contains no express exemption 
from the antitrust laws for exchange rules establishing 
fixed commission rates, under Silver that particular in-
stance of exchange self-regulation is immune from anti-
trust attack.
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UNITED STATES v. NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC., et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA

No. 73-1701. Argued March 17, 1975—Decided June 26, 1975

Section 22 (d) of the Investment Company Act of 1940 provides 
that “no dealer shall sell [mutual-fund shares] to any person 
except a dealer, a principal underwriter, or the issuer, except at 
a current public offering price described in the prospectus.” Sec-
tion 22 (f) authorizes mutual funds to impose restrictions on 
the negotiability and transferability of shares, provided they 
conform with the fund’s registration statement and do not con-
travene any rules and regulations that the Securities and Exchange 
Commission (SEC) may prescribe in the interests of the holders 
of all of the outstanding securities. Section 2 (a) (6) defines 
a “broker” as a person engaged in the business of effecting trans-
actions in securities for the account of others, and §2 (a) (11) 
defines a “dealer” as a person regularly engaged in the business 
of buying and selling securities for his own account. The Maloney 
Act of 1938 (§ 15A of the Securities Exchange Act of 1934) sup-
plements the SEC’s regulation of over-the-counter markets by 
providing a system of cooperative self-regulation through volun-
tary associations of brokers and dealers. The Government 
brought this action against appellee National Association of 
Securities Dealers (NASD), certain mutual funds, mutual-fund 
underwriters, and broker-dealers, alleging that appellees, in viola-
tion of § 1 of the Sherman Act, combined and agreed to restrict 
the sale and fix the resale prices of mutual-fund shares in second-
ary market transactions between dealers, from an investor to a 
dealer, and between investors through brokered transactions, and 
sought to enjoin such agreements. Count I of the complaint 
charged a horizontal combination and conspiracy among NASD’s 
members to prevent the growth of a secondary dealer market in 
the purchase and sale of mutual-fund shares, the Government 
contending that such count was not to be read as a direct attack 
on NASD rules, but on NASD’s interpretations and appellees’ 
extension of the rules so as to include a secondary market. 
Counts II-VIII alleged various vertical restrictions on secondary
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market activities. The District Court dismissed the complaint 
on the grounds that §§22 (d) and (f), when read in conjunction 
with the Maloney Act, afforded antitrust immunity from all of 
the challenged practices. It further determined that, apart from 
this statutory immunity, the pervasive regulatory scheme estab-
lished by these statutes conferred an implied immunity from anti-
trust sanction. The court concluded that the § 22 (d) price 
maintenance mandate for sales by “dealers” applied to transactions 
in which a broker-dealer acts as statutory “broker” rather than 
a statutory “dealer,” and thus that § 22 (d) governs transactions 
in which the broker-dealer acts as an agent for an investor as 
well as those in which he acts as a principal selling shares for 
his own account. Held:

1. Neither the language nor legislative history of § 22(d) 
justifies extending the section’s price maintenance mandate beyond 
its literal terms to encompass transactions by broker-dealers act-
ing as statutory “brokers.” Pp. 711-720.

(a) To construe § 22 (d) to cover all broker-dealer trans-
actions would displace the antitrust laws by implication and also 
would impinge on the SEC’s more flexible authority under § 22 (f). 
Implied antitrust immunity can be justified only by a convincing 
showing of clear repugnancy between the antitrust laws and the 
regulatory system, and here no such showing has been made. 
Pp. 719-720.

(b) Such an expansion of §22(d)’s coverage would serve 
neither this Court’s responsibility to reconcile the antitrust and 
regulatory statutes where feasible nor the Court’s obligation to 
interpret the Investment Company Act in a manner most con-
ducive to the effectuation of its goals. P. 720.

2. The vertical restrictions sought to be enjoined in Counts 
II-VIII are among the kinds of agreements authorized by § 22 (f), 
and hence such restrictions are immune from liability under the 
Sherman Act. Pp. 720-730.

(a) The restrictions on transferability and negotiability con-
templated by § 22 (f) include restrictions on the distribution 
system for mutual-fund shares as well as limitations on the face 
of the shares themselves. To interpret the section as covering 
only the latter would disserve the broad remedial function of 
the section, which, as a complement to §22 (d)’s protection against 
disruptive price competition caused by dealers’ “bootleg market” 
trading of mutual-fund shares, authorizes the funds and the 
SEC to deal more flexibly with other detrimental trading practices 
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by imposing SEC-approved restrictions on transferability and 
negotiability. Pp. 722-725.

(b) To contend, as the Government does, that the SEC’s 
exercise of regulatory authority has been insufficient to give rise 
to an implied immunity for agreements conforming with § 22 (f) 
misconceives the statute’s intended operation. By its terms 
§ 22 (f) authorizes properly disclosed restrictions unless they are 
inconsistent with SEC rules or regulations and thus authorizes 
funds to impose transferability or negotiability restrictions subject 
to SEC disapproval. Pp. 726-728.

(c) The SEC’s authority would be compromised if the agree-
ments challenged in Counts II-VIII were deemed actionable under 
the Sherman Act. There can be no reconciliation of the SEC’s 
authority under § 22 (f) to permit these and similar restrictive 
agreements with the Sherman Act’s declaration that they are 
illegal per se. In this instance the antitrust laws must give way 
if the regulatory scheme established by the Investment Company 
Act is to work. Pp. 729-730.

3. The activities charged in Count I are neither required by 
§ 22 (d) nor authorized under § 22 (f), and therefore cannot find 
antitrust shelter therein. The SEC’s exercise of regulatory 
authority under the Maloney and Investment Company Acts is 
sufficiently pervasive, however, to confer implied immunity from 
antitrust liability for such activities. Pp. 730-735.

374 F. Supp. 95, affirmed.

Pow el l , J., wrote the opinion of the Court, in which Bur ge r , 
C. J., and Stewa rt , Bla ck mu n , and Reh nq ui st , JJ., joined. 
Whi te , J., filed a dissenting opinion, in which Dou gl as , Bre nn an , 
and Mar sha ll , JJ., joined, post, p. 735.

Gerald P. Norton argued the cause for the United 
States. With him on the briefs were Solicitor General 
Bork, Assistant Attorney General Kauper, Howard E. 
Shapiro, and Daniel R. Hunter.

Lee Loevinger argued the cause for appellees. With 
him on the brief for appellees Bache & Co., Inc., et al., 
were Owen M. Johnson, Jr., and David J. Saylor. Briefs 
were filed by Joseph B. Levin, Lloyd J. Derrickson, and



U. S. v. NATIONAL ASSN. SECURITIES DEALERS 697

694 Opinion of the Court

Dennis C. Hensley for appellee National Association of 
Securities Dealers, Inc.; by Robert E. Jensen and Rich-
ard M; Phillips for appellees Wellington Management 
Co. et al.; by William R. Meagher for appellees Fidelity 
Fund, Inc., et al.; by Herbert J. Miller, Jr., for appellee 
Vance, Sanders & Co., Inc.; and by Marvin Schwartz and 
Mark I. Fishman for appellee Massachusetts Investors 
Growth Stock Fund, Inc.

Walter P. North argued the cause for the Securities 
and Exchange Commission as amicus curiae urging affirm-
ance. With him on the brief was Lawrence E. Nerheim.

Opinion of the Court by Mr . Justice  Powel l , an-
nounced by Mr . Just ice  Blackmun .

This appeal requires the Court to determine the extent 
to which the regulatory authority conferred upon the 
Securities and Exchange Commission by the Maloney 
Act, 52 Stat. 1070, as amended, 15 U. S. C. § 78o-3, and 
the Investment Company Act of 1940, 54 Stat. 789, as 
amended, 15 U. S. C. § 80a-l et seq., displaces the strong 
antitrust policy embodied in § 1 of the Sherman Act, 26 
Stat. 209, as amended, 15 U. S. C. § 1. At issue is 
whether certain sales and distribution practices em-
ployed in marketing securities of open-end management 
companies, popularly referred to as “mutual funds,” are 
immune from antitrust liability. We conclude that they 
are, and accordingly affirm the judgment of the District 
Court.

I

An “investment company” invests in the securities of 
other corporations and issues securities of its own.1 

1 The Investment Company Act of 1940 defines “investment com-
pany” to include any issuer of securities which

“(1) is or holds itself out as being engaged primarily, or pro-
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Shares in an investment company thus represent propor-
tionate interests in its investment portfolio, and their 
value fluctuates in relation to the changes in the value 
of the securities it owns. The most common form of 
investment company, the “open end” company or mutual 
fund, is required by law to redeem its securities on demand 
at a price approximating their proportionate share of the 
fund’s net asset value at the time of redemption.2 In 
order to avoid liquidation through redemption, mutual 
funds continuously issue and sell new shares. These 
features—continuous and unlimited distribution and com-
pulsory redemption—are, as the Court recently recog-
nized, “unique characteristic [s]” of this form of invest-
ment. United States v. Cartwright, 411 U. S. 546, 547 
(1973).

The initial distribution of mutual-fund shares is con-
ducted by a principal underwriter, often an affiliate of

poses to engage primarily, in the business of investing, reinvesting, 
or trading in securities;

“(2) is engaged or proposes to engage in the business of issuing 
face-amount certificates of the installment type, or has been 
engaged in such business and has any such certificate outstanding; or 

“(3) is engaged or proposes to engage in the business of investing, 
reinvesting, owning, holding, or trading in securities, and owns or 
proposes to acquire investment securities having a value exceeding 
40 per centum of the value of such issuer’s total assets (exclusive of 
Government securities and cash items) on an unconsolidated basis.” 
15 U. S. C. § 80a-3 (a).
This broad definition is qualified, however, by a series of specific 
exemptions. See §§ 83a-3 (b) and (c).

2 See 15 U. S. C. §§ 80a-2 (a) (32), 80a-22 (e).
Management investment companies whose securities lack this 

redeemability feature are defined as “closed end” companies, § 80a-5, 
and their sales and distribution practices are regulated under § 23 
of the Act. 15 U. S. C.' § 80a-23. Section 22 of the Act, the pro-
vision under consideration in this appeal, governs the sales and 
distribution practices of “open end” companies only.



U. S. v. NATIONAL ASSN. SECURITIES DEALERS 699

694 Opinion of the Court

the fund, and by broker-dealers3 who contract with that 
underwriter to sell the securities to the public. The 
sales price commonly consists of two components, a sum 
calculated from the net asset value of the fund at the 
time of purchase, and a “load,” a sales charge represent-
ing a fixed percentage of the net asset value. The load 
is divided between the principal underwriter and the 
broker-dealers, compensating them for their sales efforts.4

The distribution-redemption system constitutes the 
primary market in mutual-fund shares, the operation of 
which is not questioned in this litigation. The parties 
agree that § 22 (d) of the Investment Company Act 
requires broker-dealers to maintain a uniform price in 
sales in this primary market to all purchasers except the 
fund, its underwriters, and other dealers. And in view 
of this express requirement no question exists that anti-
trust immunity must be afforded these sales. This case 

3 In this opinion we will use the term “broker-dealer” to refer 
generally to persons registered under the Securities Exchange Act 
of 1934, 48 Stat. 895, 15 U. S. C. § 78o et seq., and authorized to 
effect transactions or induce the purchase or sale of securities pur-
suant to the authorization of that Act. We also will refer separately 
to “brokers” and “dealers” as defined by the Investment Company 
Act, see 15 U. S. C. §§ 80a-2 (a) (6) and (11), to describe the 
capacity in which a broker-dealer acts in a particular transaction.

4 The Act defines “sales load” to be the difference between the 
public offering price and the portion of the sales proceeds that is 
invested or held for investment purposes by the issuer. § 80a-2 
(a) (35). Most mutual funds charge this sales load in order to 
encourage vigorous sales efforts on the part of underwriters and 
broker-dealers. There are some funds that do not charge this addi-
tional sales fee. These “no load” funds generally sell directly to the 
investor without relying on the promotional and sales efforts of 
underwriters and broker-dealers. See SEC Report of the Division 
of Investment Management Regulation, Mutual Fund Distribution 
and Section 22 (d) of the Investment Company Act of 1940, p. 112 
(Aug. 1974) (hereinafter 1974 Staff Report).
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focuses, rather, on the potential secondary market in 
mutual-fund shares.

Although a significant secondary market existed prior 
to enactment of the Investment Company Act, little 
presently remains. The United States agrees that the 
Act was designed to restrict most of secondary market 
trading, but nonetheless contends that certain industry 
practices have extended the statutory limitation beyond 
its proper boundaries. The complaint in this action 
alleges that the defendants, appellees herein, combined 
and agreed to restrict the sale and fix the resale prices 
of mutual-fund shares in secondary market transactions 
between dealers, from an investor to a dealer, and be-
tween investors through brokered transactions.5 Named 
as defendants are the National Association of Securities 
Dealers (NASD),6 and certain mutual funds,7 mutual-
fund underwriters,8 and securities broker-dealers.9

5 Two additional private antitrust actions premised on similar 
theories were filed in the District Court and subsequently.dismissed, 
Haddad n . Crosby Corp, and Gross v. National Assn, of Securities 
Dealers, Inc., 374 F. Supp. 95 (DC 1973). The Court of Appeals for 
the District of Columbia Circuit stayed those appeals to await the 
resolution of this case, and the petition of one of the parties for 
certiorari before judgment was denied, Gross v. National Assn, of 
Securities Dealers, Inc., 419 U. S. 843 (1974).

Subsequent to the filing of the United States’ complaint some 50 
private suits purporting to be class actions under Fed. Rule Civ. 
Proc. 23 were filed in various District Courts around the country. 
These cases were transferred to the United States District Court for 
the District of Columbia by the Judicial Panel on Multidistrict 
Litigation, In re Mutual Fund Sales Antitrust Litigation, Civil Ac-
tion No. Mise. 103-73. See 374 F. Supp., at 97 n. 4. The District 
Court deferred determination of whether the actions could be main-
tained as class actions under Rule 23 and additionally postponed 
discovery and other activity pending disposition of the motion to 
dismiss in this case. 374 F. Supp., at 114.

6 The NASD is registered under § 15A of the Securities Exchange
[Footnotes 7, 8, and 9 are on p. 7011
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The United States charges that these agreements vio-
late § 1 of the Sherman Act, 15 U. S. C. § I,10 and prays 
that they be enjoined under § 4 of that Act.

Count I charges a horizontal combination and con-
spiracy among the members of appellee NASD to pre-

Act of 1934, 15 U. S. C. § 78o-3, the so-called Maloney Act of 1938. 
The Maloney Act supplements the Securities and Exchange Commis-
sion’s regulation of the over-the-counter markets by providing a sys-
tem of cooperative self-regulation through voluntary associations of 
brokers and dealers. The Act provides that associations may register 
with the Commission pursuant to specified terms and conditions, and 
authorizes them to promulgate rules designed to prevent fraudulent 
and manipulative practices; to promote equitable principles of trade; 
to safeguard against unreasonable profits and charges; and generally 
to protect investors and the public interest. § 78o-3 (b) (8). The Act 
also authorizes the SEC to exercise a significant oversight function 
over the rules and activities of the registered associations. See, e. g., 
§§78o-3(b), (e), (h), (j), and (k). The NASD is presently 
the only association registered under this Act.

7 The mutual funds named as defendants in this action are 
Massachusetts Investors Growth Stock Fund, Inc., Fidelity Fund, 
Inc., and Wellington Fund, Inc.

8 The defendant underwriters include the Crosby Corp., Vance, 
Sanders & Co., and the Wellington Management Co.

9 Named as defendant broker-dealers are the following: Merrill 
Lynch, Pierce, Fenner & Smith, Inc., Bache & Co., Inc., Reynolds 
Securities Corp., E. I. duPont, Glore Forgan, Inc., E. F. Hutton, 
Inc., Walston & Co., Inc., Dean Witter & Co., Inc., Paine, Webber, 
Jackson & Curtis, Inc., and Hornblower & Weeks-Hemphill, Noyes, 
Inc.

10 Section 1 of the Sherman Act provides in pertinent part:
“Every contract, combination in the form of trust or otherwise, 

or conspiracy, in restraint of trade or commerce among the sev-
eral States, or with foreign nations, is declared to be illegal. . . . 
“Every person who shall make any contract or engage in any combi-
nation or conspiracy declared by sections 1 to 7 of this title to be 
illegal shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding fifty thousand 
dollars, or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court.” 
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vent the growth of a secondary dealer market in the 
purchase and sale of mutual-fund shares. See n. 42, 
infra. Counts II-VIII, by contrast, allege various ver-
tical restrictions on secondary market activities. In 
Counts II, IV, and VI the United States charges that the 
principal underwriters and broker-dealers entered into 
agreements that compel the maintenance of the public 
offering price in brokerage transactions of specified 
mutual-fund shares, and that prohibit interdealer trans-
actions by allowing each broker-dealer to sell and pur-
chase shares only to or from investors.11 Count VIII 
alleges that the broker-dealers entered into other, similar 
contracts and combinations with numerous principal 
underwriters. Counts III, V, and VII allege violations 
on the part of the principal underwriters and the funds 
themselves. In Counts III and VII the various defend-

11 The violations alleged in Count II are typical of those charged 
in Counts IV and VI. In Count II, appellee Crosby, a principal 
underwriter of appellee Fidelity Fund, Inc., is charged with entering 
into contracts and combinations with appellee broker-dealers, the 
substantial terms of which are that
“(a) each broker/dealer must maintain the public offering price in 
any brokerage transaction in which it participates involving the 
purchase or sale of shares of the Fidelity Funds; and
“(b) each broker/dealer must sell shares of the Fidelity Funds only 
to investors or the fund and purchase such shares only from investors 
or the fund.” App. 10-11.
Count VI, in addition to charging restrictive agreements similar to 
the above, alleged that appellee Wellington, a principal underwriter, 
agreed to act only as an agent of the appropriate mutual fund in all 
transactions with the broker-dealers. Id., at 15.

The alleged effect of the restrictive agreement charged in If (a) 
was to inhibit the growth and development of a brokerage market 
in mutual-fund shares. The alleged effect of the restriction identi-
fied in 1 (b), by contrast, was to inhibit interdealer transactions and 
thus to restrict the growth and development of a secondary dealer 
market. App. 11.
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ants are charged with entering into contracts requiring 
the restrictive underwriter-dealer agreements challenged 
in Counts II and VI. Count V charges that the agree-
ment between one fund and its underwriter restricted the 
latter to serving as a principal for its own account in all 
transactions with the public, thereby prohibiting broker-
age transactions in the fund’s shares. App. 14.

After carefully examining the structure, purpose, and 
history of the Investment Company Act, 15 U. S. C. 
§ 80a-l et seq., and the Maloney Act, 15 U. S. C. § 78o-3, 
the District Court held that this statutory scheme 
was “ ‘incompatible with the maintenance of (an) anti-
trust action,’ ” 374 F. Supp. 95, 109 (DC 1973), quoting 
Silver v. New York Stock Exchange, 373 U. S. 341, 358 
(1963). The court concluded that §§22 (d) and (f) of 
the Investment Company Act, when read in conjunction 
with the Maloney Act, afford antitrust immunity for all 
of the practices here challenged. The court further held 
that apart from this explicit statutory immunity, the per-
vasive regulatory scheme established by these statutes 
confers an implied immunity from antitrust sanction in 
the “narrow area of distribution and sale of mutual 
fund shares.” 374 F. Supp., at 114. The court accord-
ingly dismissed the complaint, and the United States 
appealed to this Court.12

The position of the United States in this appeal can 
be summarized briefly. Noting that implied repeals of 
the antitrust laws are not favored, see, e. g., United States 
v. Philadelphia National Bank, 374 U. S. 321, 348 
(1963), the United States urges that the antitrust im-
munity conferred by § 22 of the Investment Company 

12 The Court noted probable jurisdiction on October 15, 1974. 
419 U. S. 822. Accordingly, the recent amendments to the Expedit-
ing Act, 88 Stat. 1709, 15 U. S. C. § 29 (1970 ed., Supp. IV), do not 
affect our jurisdiction.
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Act should not extend beyond its precise terms, none of 
which, it maintains, requires or authorizes the practices 
here challenged. The United States maintains, moreover, 
that the District Court expanded the limits of the 
implied-immunity doctrine beyond those recognized by 
decisions of this Court. In response, appellees advance 
all of the positions relied on by the District Court. They 
are joined by the Securities and Exchange Commission 
(hereinafter SEC or Commission), which asserts as ami-
cus curiae that the regulatory authority conferred upon 
it by § 22 (f) of the Investment Company Act displaces 
§ 1 of the Sherman Act. The SEC contends, therefore, 
that the District Court properly dismissed Counts II- 
VIII but takes no position with respect to Count I.

II 

A

The Investment Company Act of 1940 originated in 
congressional concern that the Securities Act of 1933, 48 
Stat. 74, 15 U. S. C. § 77a et seq., and the Securities Ex-
change Act of 1934, 48 Stat. 881, 15 U. S. C. § 78a et seq., 
were inadequate to protect the purchasers of investment 
company securities. Thus, in § 30 of the Public Utility 
Holding Company Act, 49 Stat. 837, 15 U. S. C. 
§ 79z^4, Congress directed the SEC to study the 
structures, practices, and problems of investment com-
panies with a view toward proposing further legisla-
tion. Four years of intensive scrutiny of the industry 
culminated in the publication of the Investment Trust 
Study and the recommendation of legislation to rectify 
the problems and abuses it identified. After extensive 
congressional consideration, the Investment Company 
Act of 1940 was adopted.

The Act vests in the SEC broad regulatory authority
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over the business practices of investment companies.13 
We are concerned on this appeal with § 22 of the Act, 
15 U. S. C. § 80a-22, which controls the sales and distri-
bution of mutual-fund shares. The questions presented 
require us to determine whether § 22 (d) obligates appel-
lees to engage in the practices challenged in Counts II- 
VIII and thus necessarily confers antitrust immunity on 
them. If not, we must determine whether such practices 
are authorized by § 22 (f) and, if so, whether they 
are immune from antitrust sanction. Resolution of 
these issues will be facilitated by examining the nature of 
the problems and abuses to which § 22 is addressed, a 
matter to which we now turn.

B

The most thorough description of the sales and distri-
bution practices of mutual funds prior to passage of the 

13 For example, the Act requires companies to register with the
SEC, 15 U. S. C. § 80a-8. See also § 80a-7. Companies also 
must register all securities they issue, see Securities Act of 1933,
15 U. S. C. § 77f; Investment Company Act, 15 U. S. C. § 80a-24 
(a), and must submit for SEC inspection copies of the sales 
literature they send to prospective investors. §80a-24(b). The 
Investment Company Act requires the submission and periodic up-
dating of detailed financial reports and documentation and the 
semiannual transmission of reports containing similar information 
to the shareholders. § 80a-29. It also imposes controls and re-
strictions on the internal management of investment companies: 
establishing minimum capital requirements, §80a-14; limiting per-
missible methods for selecting directors, § 80a-16 ; and establish-
ing certain qualifications for persons seeking to affiliate with the 
companies, § 80a-9. Finally, the Act imposes a number of con-
trols on the internal practices of investment companies. For 
example, it requires a majority shareholder vote for certain funda-
mental business decisions, § 80a-13, and limits certain dividend 
distributions, § 80a-19. See generally The Mutual Fund Industry: 
A Legal Survey, 44 Notre Dame Law. 732 (1969).
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Investment Company Act may be found in Part III of 
the Investment Trust Study.14 That Study, as Congress 
has recognized, see 15 U. S. C. § 80a-l, forms the initial 
basis for any evaluation of the Act.

Prior to 1940 the basic framework for the primary dis-
tribution of mutual-fund shares was similar to that exist-
ing today. The fund normally retained a principal 
underwriter to serve as a wholesaler of its shares. The 
principal underwriter in turn contracted with a number 
of broker-dealers to sell the fund’s shares to the invest-
ing public.15 The price of the shares was based on the 
fund’s net asset value at the approximate time of sale, 
and a sales commission or load was added to that price.

Although prior to 1940 the primary distribution sys-
tem for mutual-fund shares was similar to the present 
one, a number of conditions then existed that largely 
disappeared following passage of the Act. The most 
prominently discussed characteristic was the “two- 
price system,” which encouraged an active secondary 
market under conditions that tolerated disruptive 
and discriminatory trading practices. The two-price

14 H. R. Doc. No. 279, 76th Cong., 1st Sess. (1940) (hereinafter 
Investment Trust Study pt. III). Part I of the Investment Trust 
Study is printed as H. R. Doc. No. 707, 75th Cong., 3d Sess. (1938). 
Part II of the Study is printed as H. R. Doc. No. 70, 76th Cong., 
1st Sess. (1939) (hereinafter Investment Trust Study pt. II). For 
additional discussion of the operations of open-end management 
investment companies, see 1974 Staff Report; SEC Report of the 
Staff on the Potential Economic Impact of a Repeal of Section 
22 (d) of the Investment Company Act of 1940 (Nov. 1972); H. R. 
Rep. No. 2337, 89th Cong., 2d Sess. (1966); SEC Report of the 
Special Study of Securities Markets, c. XI—Open-End Investment 
Companies (Mutual Funds), H. R. Doc. No. 95, pt. 4, 88th Cong., 
1st Sess. (1963) (hereinafter 1963 Special Study).

15 The broker-dealers operating within the primary distribution 
system are denominated “contract dealers” in the Study and will be 
so identified in this opinion.
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system reflected the relationship between the com-
monly used method of computing the daily net asset 
value of mutual-fund shares and the manner in which 
the price for the following day was established. The net 
asset value of mutual funds, which depends on the mar-
ket quotations of the stocks in their investment port-
folios, fluctuates constantly. Most funds computed their 
net asset values daily on the basis of the fund’s portfolio 
value at the close of exchange trading, and that figure 
established the sales price that would go into effect at a 
specified hour on the following day. During this interim 
period two prices were known: the present day’s trading 
price based on the portfolio value established the previ-
ous day; and the following day’s price, which was based 
on the net asset value computed at the close of exchange 
trading on the present day. One aware of both prices 
could engage in “riskless trading” during this interim 
period. See Investment Trust Study pt. Ill, pp. 851-852.

The two-price system did not benefit the investing 
public generally. Some of the mutual funds did not 
explain the system thoroughly, and unsophisticated in-
vestors probably were unaware of its existence. See id., 
at 867. Even investors who knew of the two-price 
system and understood its operation were rarely in a 
position to exploit it fully. It was possible, however, 
for a knowledgeable investor to purchase shares in a ris-
ing market at the current price with the advance infor-
mation that the next day’s price would be higher. He 
thus could be guaranteed an immediate appreciation in 
the market value of his investment,16 although this ad-

16 The Study indicates that mutual funds increasingly began to 
disclose more information about the existence and operation of the 
two-price system. See Investment Trust Study pt. Ill, pp. 867-868. 
And in some instances the funds encouraged broker-dealers to explain 
to potential incoming investors the immediate appreciation in in-
vestment value that could be obtained from the pricing system in
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vantage was obtained at the expense of the existing share-
holders, whose equity interests were diluted by a cor-
responding amount.17 The load fee that was charged 
in the sale of mutual funds to the investing public made 
it difficult for these investors to realize the “paper gain” 
obtained in such trading. Because the daily fluctuation 
in net asset value rarely exceeded the load, public in-
vestors generally were unable to realize immediate profits 
from the two-price system by engaging in rapid in-and- 
out trading. But insiders, who often were able to pur-
chase shares without paying the load, did not operate 
under this constraint. Thus insiders could, and some-
times did, purchase shares for immediate redemption at 
the appreciated value. See n. 24, infra, and sources 
cited therein.

The two-price system often afforded other advantages 
to underwriters and broker-dealers. In a falling market 
they could enhance profits by waiting to fill orders with 
shares purchased from the fund at the next day’s antici-
pated lower price. In a similar fashion, in a rising mar-
ket they could take a “long position” in mutual-fund 
shares by establishing an inventory in order to satisfy 
anticipated purchases with securities previously obtained 
at a lower price. Investment Trust Study pt. Ill, pp. 
854-855. In each case the investment company would

the hope of encouraging the purchase of shares. Id., at 854. See 
Hearings on S. 3580 before a Subcommittee of the Senate Committee 
on Banking and Currency, 76th Cong., 3d Sess., pt. 1, p. 138 (1940) 
(hereinafter 1940 Senate Hearings).

17 The existing shareholders’ equity interests were diluted because 
the incoming investors bought into the fund at less than the actual 
value of the shares at the time of purchase. Moreover, SEC testi-
mony indicated that this dilution could be substantial. In one 
instance the Commission calculated that the two-price system re-
sulted in a loss to existing shareholders of one trust of some $133,000 
in a single day. Id., at 139-140.
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receive the lower of the two prevailing prices for its 
shares, id., at 854, and the equity interests of sharehold-
ers would suffer a corresponding dilution.

As a result, an active secondary market in mutual-
fund shares existed. Id., at 865-867. Principal under-
writers and contract broker-dealers often maintained 
inventory positions established by purchasing shares 
through the primary distribution system and by buy-
ing from other dealers and retiring shareholders.18 Ad-
ditionally, a “bootleg market” sprang up, consisting 
of broker-dealers having no contractual relationship with 
the fund or its principal underwriter. These bootleg 
dealers purchased shares at a discount from contract 
dealers or bought them from retiring shareholders at a 
price slightly higher than the redemption price. Bootleg 
dealers would then offer the shares at a price slightly 
lower than that required in the primary distribution sys-
tem, thus “initiating a small scale price war between re-
tailers and tend[ing] generally to disrupt the established 
offering price.” Id., at 865.

Section 22 of the Investment Company Act of 1940 
was enacted with these abuses in mind. Sections 22 (a) 
and (c) were designed to “eliminat[e] or reduc[e] so 
far as reasonably practicable any dilution of the value 
of other outstanding securities ... or any other result of 
[the] purchase, redemption or sale [of mutual fund 
securities] which is unfair to holders of such other out-
standing securities,” 15 U. S. C. § 80a-22 (a). They au-

18 Contract dealers trading from an inventory position often could 
obtain an additional profit from the sales load. When the dealer 
acted as an agent for the fund and traded from the primary distri-
bution system, the dealer and the underwriter divided the load 
charge in accordance with the sales agreement. But the dealer 
could retain the full load when he filled the purchase order from an 
inventory position in shares purchased from retiring shareholders 
or other dealers. Investment Trust Study pt. Ill, pp. 858-859.
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thorize the NASD and the SEC to regulate certain pric-
ing and trading practices in order to effectuate that 
goal.19 Section 22 (b) authorizes registered securities 
associations and the SEC to prescribe the maximum 
sales commissions or loads that can be charged in con-
nection with a primary distribution; and § 22 (e) pro-
tects the right of redemption by restricting mutual funds’ 
power to suspend redemption or postpone the date of 
payment.

The issues presented in this litigation revolve around 
subsections (d) and (f) of § 22. Bearing in mind the 
history and purposes of the Investment Company Act, 
we now consider the effect of these subsections on the

19 Sections 22 (a) and (c) reflect the same basic relationship between 
the SEC and the NASD that is established by the Maloney Act. 
See n. 6, supra. Section 22 (a) authorizes registered securities associ-
ations, in this case the NASD, to prescribe rules for the regulation of 
these matters. 15 U. S. C. § 80a-22 (a). The industry thus is 
afforded the initial opportunity to police its own practices. If, how-
ever, industry self-regulation proves insufficient, § 22 (c) authorizes 
the Commission to make rules and regulations “covering the same 
subject matter, and for the accomplishment of the same ends as are 
prescribed in subsection (a),” and proclaims that the SEC rules and 
regulations supersede any inconsistent rules of the registered securi-
ties association. 15 U. S. C. § 80a-22 (c).

Shortly after enactment of the Investment Company Act the 
NASD proposed, and the SEC approved, a rule establishing twice- 
daily pricing. See National Association of Securities Dealers, Inc., 
9 S. E. C. 38 (1941). Twice-daily pricing reduced the time period in 
which persons could engage in riskless trading and correspondingly 
decreased the potential for dilution. The Commission subsequently 
provided full protection against the dilutive effects of riskless trading. 
In late 1968 it exercised its authority under § 22 (c) to adopt Rule 
22c-l, which requires all funds to establish “forward pricing.” For-
ward pricing eliminates the potential for riskless trading altogether. 
See Adoption of Rule 22c-l, Investment Company Act Rei. No. 5519 
(1968), [1967-1969 Transfer Binder] CCH Fed. Sec. L. Rep. 
T77,616; 17 CFR §270.22c-l (1974).
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question of potential antitrust liability for the practices 
here challenged.

111
Section 22 (d) prohibits mutual funds from selling 

shares at other than the current public offering price to 
any person except either to or through a principal under-
writer for distribution. It further commands that “no 
dealer shall sell [mutual-fund shares] to any person ex-
cept a dealer, a principal underwriter, or the issuer, 
except at a current public offering price described in the 
prospectus.” 15 U. S. C. § 80a-22 (d).20 By its terms, 
§22 (d) excepts interdealer sales from its price mainte-
nance requirement. Accordingly, this section cannot be 
relied upon by appellees as justification for the restric-
tions imposed upon interdealer transactions. At issue, 
rather, is the narrower question whether the § 22 (d) 
price maintenance mandate for sales by “dealers” ap-
plies to transactions in which a broker-dealer acts 
as a statutory “broker” rather than a statutory “dealer.” 
The District Court concluded that it does, and thus that 
§22 (d) governs transactions in which the broker-dealer 
acts as an agent for an investor as well as those in which 
he acts as a principal selling shares for his own account.

A

The District Court’s decision reflects an expansive 

20 This section provides in pertinent part:
“No registered investment company shall sell any redeemable 

security issued by it to any person except either to or through a 
principal underwriter for distribution or at a current public offer-
ing price described in the prospectus, and, if such class of security 
is being currently offered to the public by or through an under-
writer, no principal underwriter of such security and no dealer 
shall sell any such security to any person except a dealer, a prin-
cipal underwriter, or the issuer, except at a current public offering 
price described in the prospectus.”
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view of § 22(d). The Investment Company Act spe-
cifically defines “broker” and “dealer” 21 and uses the 
terms distinctively throughout.22 Appellees maintain, 
however, that the definition of “dealer” is sufficiently 
broad to require price maintenance in brokerage transac-
tions. In support of this position appellees assert that 
the critical elements of the dealer definition are that 
the term relates to a “person” rather than to a trans-
action and that the person must engage “regularly” in 
the sale and purchase of securities to qualify as a dealer. 
It is argued, therefore, that any person who purchases 
and sells securities with sufficient regularity to qualify as 
a statutory dealer is thereafter bound by all dealer re-
strictions, regardless of the nature of the particular

21 The Investment Company Act defines a “dealer” to be: 
“[A]ny person regularly engaged in the business of buying and 
selling securities for his own account, through a broker or otherwise, 
but does not include a bank, insurance company, or investment com-
pany, or any person insofar as he is engaged in investing, reinvesting, 
or trading in securities, or in owning or holding securities, for his 
own account, either individually or in some fiduciary capacity, but 
not as a part of a regular business.” 15 U. S. C. § 80a-2 (a) (11). 
A “broker,” by contrast, is defined to be:
“[A]ny person engaged in the business of effecting transactions in 
securities for the account of others, but does not include a bank or 
any person solely by reason of the fact that such person is an 
underwriter for one or more investment companies.” § 80a-2 (a) (6).

22 Congress employed the term “broker” without reference to 
“dealer” in various sections of the Act. See §§ 80a-3 (c) (2), 
80a-10 (b) (1), 80a-17(e)(l) and (2). In other instances, the Act 
refers to “dealer” without reference to “broker,” see §§ 80a-2 (a) 
(40), 80a-22 (c) and (d). And in some cases, including the very 
definition of the term “dealer” itself, see n. 21, supra, the Act refers 
to both “broker” and “dealer” in the same provision, see §§ 80a-l 
(b)(2), 80a-9 (a)(1) and (2), and 80a-30(a). Finally, the Act 
in some cases refers to the more general term “broker-dealer,” see 
§§80a-22 (b)(1) and (2).
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transaction in question. We do not find this argument 
persuasive.

Appellees’ reliance on the statutory reference to “per-
son” in defining dealer adds little to the analysis, for the 
Act defines “broker,” “investment banker,” “issuer,” 
“underwriter,” and others to be “persons” as well. See 15 
U. S. C. §§ 80a-2 (a)(6), (21), (22), and (40). In each 
instance, the critical distinction relates to their transac-
tional capacity. Moreover, we think that appellees’ reli-
ance on the regularity requirement in the dealer definition 
places undue emphasis on that element at the expense of 
the remainder of the provision. On the face of the stat-
ute the most apparent distinction between a broker and a 
dealer is that the former effects transactions for the ac-
count of others and the latter buys and sells securities 
for his own account. We therefore cannot agree that the 
terms of the Act compel the conclusion that a broker-
dealer acting in a brokerage capacity would be bound by 
the § 22 (d) dealer mandate. Indeed, the language of 
the Act suggests the opposite result.

Even if we assume, arguendo, that the statutory defi-
nition is ambiguous, we find nothing in the con-
temporaneous legislative history of the Investment 
Company Act to justify interpreting § 22 (d) to encom-
pass brokered transactions. That history is sparse,23 and 

23 The original Commission-sponsored bill considered in the initial 
hearings before a Subcommittee of the Senate Banking and Com-
merce Committee, S. 3580, 76th Cong., 3d Sess. (1940), contained no 
provision resembling this subsection. Section 22 (d) first emerged in 
a compromise proposal advanced after a period of intensive consulta-
tion between the SEC and industry representatives that followed 
initial Senate hearings, see 1940 Senate Hearings, pt. 4, pp. 1105-1107, 
and the Commission subsequently has indicated that this provision 
was suggested by the industry. See Midamerica Mutual Fund, Inc., 
41 S. E. C. 328, 331 (1963); H. R. Rep. No. 2337, 89th Cong., 2d 
Sess., 219 (1966). Revised legislation reflecting this compromise was
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suggests only that § 22 (d) was considered necessary to 
curb abuses that had arisen in the sales of securities to 
insiders.24

The prohibition against insider trading would seem 
adequately served by the first clause of § 22 (d), which 
prevents mutual funds from selling shares at other than 
the public offering price to any person except a principal 
underwriter or dealer. See n. 20, supra.25 The further

submitted, and further hearings were conducted in the Senate and 
the House. Both bills were reported favorably by their respective 
committees, S. Rep. No. 1775, 76th Cong., 3d Sess. (1940); H. R. 
Rep. No. 2639, 76th Cong., 3d Sess. (1940), and the House bill, 
with minor amendments not relevant to this appeal, was accepted 
by the Senate. 86 Cong. Rec. 10069-10071 (1940).

This history perhaps explains the dearth of discussion relating 
to §22 (d). The majority of the Senate hearings were completed 
before this provision was advanced, and both the Senate and House 
hearings that followed provide relatively little illumination as to 
the intended purpose or scope of this subsection.

24 Insider trading abuses were identified as a problem during the 
Senate hearings that preceded submission of the compromise bill 
containing § 22 (d), see 1940 Senate Hearings, pt. 2, pp. 526-527 and 
660-661. At the close of the initial Senate hearings an industry 
representative suggested that the Act should contain a provision 
prohibiting sales at preferential terms to insiders and others. Id., 
at 1057. The Commission and industry representatives thereafter 
met to seek a compromise on the various differences that had 
been identified in the Senate hearings, and the industry memoran-
dum outlining the nature of the resultant agreement again indicated 
that a provision should be added to the Act to prohibit insider 
trading. See Framework of Proposed Investment Company Bill 
(Title I), Memorandum Embodying Suggestions Resulting from Con-
ferences Between Securities and Exchange Commission and Repre-
sentatives of Investment Companies (May 13, 1940), printed in 
Hearings on H. R. 10065 before a Subcommittee of the House 
Committee on Interstate and Foreign Commerce, 76th Cong., 3d 
Sess., 99 (1940).

25 The insider-trading prohibition is complemented by § 22(g), 
which precludes issuance of mutual-fund shares for services or 
property other than cash or securities. 15 U. S. C. §80a-22 (g).
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restriction on dealer sales bears little relation to insider 
trading, however, and logically would be thought to serve 
some other purpose. The obvious effect of the dealer 
prohibition is to shield the primary distribution system 
from the competitive impact of unrestricted dealer trad-
ing in the secondary markets, a concern that was reflected 
in the Study, see Investment Trust Study pt. Ill, p. 865. 
The SEC perceives this to be one of the purposes of this 
provision.26

But concluding that protection of the primary distri-
bution system is a purpose of § 22 (d) does little to resolve 
the question whether Congress intended to require strict 
price maintenance in all broker-dealer transactions with 
the investing public. By its terms, § 22 (d) protects only 
against the possibly disruptive effects of secondary dealer 
sales which, as statutorily defined, constituted the most 
active secondary market existing prior to the Act’s pas-
sage. Nothing in the contemporary history suggests that 
Congress was equally concerned with possible disruption 
from investor transactions in outstanding shares con-
ducted through statutory brokers.

26 See Adoption of Rule N-22D-1, Investment Company Act Rei. 
No. 2798, p. 1 (1958), [1957-1961 Transfer Binder] CCH Fed. Sec. 
L. Rep. If 76,625, p. 80,393; Investors Diversified Services, Inc., 
Investment Company Act Rei. No. 3015 (1960), [1957-1961 Trans-
fer Binder] CCH Fed. Sec. L. Rep. 176,699, p. 80,620; In re Sideris, 
Securities Exchange Act Rei. No. 8816, p. 2 (1970); Mutual Funds 
Advisory, Inc., Investment Company Act Rei. No. 6932, p. 4 (1972).

The SEC also has suggested that preventing discrimination 
among investors was one of the purposes of this provision. See, 
e. g., In re Sideris, supra; Midamerica Mutual Fund, Inc., 41 S. E. C., 
at 331; Adoption of Rule N-22D-1, supra. But we do not think 
that brokerage transactions inevitably would foster the kind of 
investor discrimination sought to be remedied by this statute. All 
investors would be equally free to seek to engage in brokered trans-
actions, and the possibility that the more sophisticated or fortuitous 
investor would profit from this market does not, by itself, bring 
this category of transactions within the purview of § 22 (d).
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Nor do we think that the history attending subsequent 
congressional consideration of the Act provides adequate 
support for appellees’ contention that § 22 (d) requires 
strict price maintenance in all broker-dealer transactions 
in mutual-fund shares. To be sure, portions of the testi-
mony of SEC Chairman Cohen before the House 
Subcommittee on Commerce and Finance in 1967 sug-
gested that the price maintenance requirement of § 22 
(d) encompassed all broker-dealers, irrespective of how 
they obtained the traded shares,27 and on other occasions 
the Chairman referred to sales by brokers when discuss-
ing mutual-fund transactions.28 Appellees also can point 
to congressional characterizations of § 22 (d) that suggest 
that some members of Congress understood the reach of 
that provision to be as broad as the District Court 
thought.29

27 Responding to inquiries concerning the relationship of § 22 (d) 
and the operation of state law, Chairman Cohen stated:
“The statute is unequivocal. No person, no matter where he gets 
it, from the issuer, from another dealer, or even from a private per-
son, no broker-dealer may sell a share of a particular fund at a 
price less than that fixed by the issuer.” Hearings on the Invest-
ment Company Act Amendments of 1967 before the Subcommittee 
on Commerce and Finance of the House Committee on Interstate 
and Foreign Commerce, 90th Cong., 1st Sess., pt. 2, p. 711 (1967).

28 Id., at pt. 1, p. 53.
29 Senator Sparkman, Chairman of the Senate Banking and Cur-

rency Committee which reported the 1970 amendments to the full 
Senate, stated on the floor of the Senate that § 22 (d) “now makes 
it a Federal crime for anyone to sell mutual fund shares at a price 
lower than that fixed by the fund’s distributor.” 115 Cong. Rec. 838 
(1969) (emphasis added). Senator Magnuson reflected perhaps a 
similar view, stating that, as a result of § 22 (d), “mutual fund sales 
charges are totally insulated from price competition.” 114 Cong. 
Rec. 23057 (1968) (emphasis added).

The testimony of some witnesses suggests that they shared this 
expansive view. See, e. g., Hearings on S. 1659 before the Senate 
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Appellees maintain that this history indicates that 
Congress always intended § 22 (d) to control broker as 
well as dealer transactions, and that it re-enacted the 
amended § 22 with that purpose in mind. The Dis-
trict Court accepted this position, and it is not without 
some support in this historical record.30 But impressive 
evidence to the contrary is found in the position consist-
ently maintained by the SEC. Responding to an inquiry 
in 1941, the SEC General Counsel stated that § 22 (d) 
did not bar brokerage transactions in mutual-fund shares:

“In my opinion the term ‘dealer,’ as used in sec-
tion 22 (d), refers to the capacity in which a broker-
dealer is acting in a particular transaction. It 
follows, therefore, that if a broker-dealer in a par-
ticular transaction is acting solely in the capacity 
of agent for a selling investor, or for both a selling 
investor and a purchasing investor, the sale may be 
made at a price other than the current offering price 
described in the prospectus. . . .

“On the other hand, if a broker-dealer is acting 
for his own account in a transaction and as principal 

Committee on Banking and Currency, 90th Cong., 1st Sess., pt. 2, 
p. 741 (1967) (hereinafter 1967 Senate Hearings) (testimony of 
Mr. Funston, President of the New York Stock Exchange); id., 
at pt. 1, pp. 348, 356 (testimony of Professor Samuelson); id., at 
pt. 2, p. 1064 (testimony of Professor Wallich).

30 We conclude, however, that the context of the post-enactment 
history of § 22 (d) limits the force of the statements relied upon by 
appellees. A broker-dealer can serve in either a broker’s or a dealer’s 
capacity, and the distinction between the two functions is rather 
technical and precise. The parties are in general agreement that 
no significant number of brokered transactions, as statutorily de-
fined, existed prior or subsequent to passage of the Act. In view of 
the care with which the statute defines these functions and the 
absence of focus on these distinctions in the statements in the subse-
quent consideration of § 22 (d), we think that the broader character-
izations of that section must be viewed with some skepticism.
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sells a redeemable security to an investor, the public 
offering price must be maintained, even though the 
sale is made through another broker who acts as 
agent for the seller, the investor, or both.

“As section 22 (d) itself states, the offering price 
is not required to be maintained in the case of sales 
in which both the buyer and the seller are dealers 
acting as principals in the transaction.” Investment 
Company Act, Rei. No. 78, Mar. 4, 1941, 11 Fed. 
Reg. 10992 (1941).

This substantially contemporaneous interpretation of the 
Act has consistently been maintained in subsequent SEC 
opinions, see Oxford Co., Inc.,21 S. E. C. 681, 690 (1946); 
Mutual Funds Advisory, Inc., Investment Company Act 
Rei. No. 6932, p. 3 (1972). The same position was as-
serted in a recent staff report, see 1974 Staff Report 105 
n. 2, 107 n. 2, and 109, was relied on by the SEC in its 
subsequent decision to encourage limited price competi-
tion in brokered transactions,31 and is advanced by it as

31 Acting in accordance with the recommendations of the Staff 
Report, the SEC Chairman recently requested that the NASD 
amend its Rules of Fair Practice to prohibit agreements between 
underwriters and broker-dealers that preclude broker-dealers, acting 
as agents, “from matching orders to buy and sell fund shares in a 
secondary market at competitively determined prices and commis- 
sion rates.” Letter from Mr. Ray Garrett, Jr., Chairman of the 
SEC to Mr. Gordon S. Macklin, President of the NASD, Nov. 22, 
1974, printed in Brief for Appellees Bache & Co. et al., Add. 18. 
The Chairman further revealed the SEC’s intention to exercise 
its regulatory authority under § 22 (f) to neutralize any adverse 
effects this market might have on the fund’s primary distribution 
system. Id., at Add. 19. As the Staff Report indicates, the Com-
mission’s exercise of regulatory authority is premised on its view 
that § 22 (d) does not require strict price maintenance in brokered 
transactions. See 1974 Staff Report 104. If § 22 (d) did control 
these transactions as well as “dealer” sales, the Commission’s ability



U. S. v. NATIONAL ASSN. SECURITIES DEALERS 719

694 Opinion of the Court

amicus curiae in this Court. This consistent and long-
standing interpretation by the agency charged with ad-
ministration of the Act, while not controlling, is entitled 
to considerable weight. See, e. g., Saxbe v. Bustos, 419 
U. S. 65 (1974); Investment Co. Institute v. Camp, 401 
U. S. 617, 626-627 (1971); Udall v. Tallman, 380 U. S. 
1, 16 (1965).

The substance of appellees’ position is that the dealer 
prohibition of § 22 (d) should be interpreted in generic 
rather than statutory terms. The price maintenance re-
quirement of that section accordingly would encompass 
all broker-dealer transactions with the investing public 
and would shelter them from antitrust sanction. But 
such an expansion of § 22 (d) beyond its terms would 
not only displace the antitrust laws by implication, it 
also would impinge seriously on the SEC’s more flexible 
regulatory authority under § 22 (f).32

Implied antitrust immunity is not favored, and can be 
justified only by a convincing showing of clear repug-
nancy between the antitrust laws and the regulatory sys- 

to encourage controlled competition in this market would be subject 
to question.

32 The Department of Justice previously suggested a manner in 
which its interpretation of § 22 (d) could be reconciled with the 
Commission’s exercise of regulatory authority over brokered trans-
actions. Addressing the question of possible repeal of §22 (d), the 
Justice Department suggested that rather than continue to wait 
for congressional repeal, the Commission should eliminate the adverse 
effects of price maintenance by freeing all transactions from the 
§22 (d) mandate through the exercise of its § 6 (c) power of exemp-
tion, 15 U. S. C. §80a-6 (c). 1974 Staff Report 70. This presum-
ably would leave the SEC free to regulate transactions through the 
exercise of the powers conferred on it by other provisions of the Act. 
We need not consider the validity of the Justice Department’s broad 
interpretation of the SEC’s power of exemption, for even assuming 
it to be correct our analysis would not be affected.
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tern. See, e. g., United States v. Philadelphia National 
Bank, 374 U. S., at 348; United States n . Borden Co., 
308 U. S. 188, 197-206 (1939). We think no such show-
ing has been made. Moreover, in addition to satisfying 
our responsibility to reconcile the antitrust and regula-
tory statutes where feasible, Silver v. New York Stock 
Exchange, 373 U. S., at 356-357, we must interpret the 
Investment Company Act in a manner most conducive 
to the effectuation of its goals. We conclude that ap-
pellees’ interpretation of § 22 (d) serves neither purpose, 
and cannot be justified by the language or history of that 
section.

We therefore hold that the price maintenance mandate 
of § 22 (d) cannot be stretched beyond its literal terms 
to encompass transactions by broker-dealers acting as 
statutory “brokers.” Congress defined the limitations 
for the mandatory price maintenance requirement of the 
Investment Company Act. “We are not only bound by 
those limitations but we are bound to construe them 
strictly, since resale price maintenance is a privilege re-
strictive of a free economy.” United States v. McKesson 
& Robbins, 351 U. S. 305, 316 (1956). Accordingly, we 
hold that the District Court erred in relying on § 22 (d) 
in determining that the activities here questioned are 
immune from antitrust liability.

IV
Our determination that the restrictions on the second-

ary market are not immunized by § 22 (d) does not end 
the inquiry, for the District Court also found them 
sheltered from antitrust liability by § 22 (f). Appellees, 
joined by the SEC, defend this ruling and urge that it 
requires dismissal of the challenge to the vertical restric-
tions sought to be enjoined in Counts II-VIII.

Section 22 (f) authorizes mutual funds to impose
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restrictions on the negotiability and transferability of their 
shares, provided they conform with the fund’s regis-
tration statement and do not contravene any rules 
and regulations the Commission may prescribe in the 
interests of the holders of all of the outstanding securi-
ties.33 The Government does not contend that the verti-
cal restrictions are not disclosed in the registration state-
ments of the funds in question. Nor does it assert that 
the agreements imposing such restrictions violate Com-
mission rules and regulations. Indeed, it could not do so, 
because to date the SEC has prescribed no such stand-
ards. Instead the Government maintains that the con-
tractual restrictions do not come within the meaning of 
the Act, asserting that § 22 (f) does not authorize the 
imposition of restraints on the distribution system rather 
than on the shares themselves. The Government thus 
apparently urges that the only limitations contemplated 
by this section are those that appear on the face of the 
certificate itself. The Government also urges that the 
SEC’s unexercised power to prescribe rules and regula-
tions is insufficient to create repugnancy between its reg-
ulatory authority and the antitrust laws.

Our examination of the language and history of § 22 (f ) 
persuades us,. however, that the agreements challenged 
in Counts II-VIII are among the kinds of restrictions 
Congress contemplated when it enacted that section. And 
this conclusion necessarily leads to a determination that 
they are immune from liability under the Sherman Act, 

33 Section 22 (f) of the Act, 15 U. S. C. § 80a-22 (f), provides: 
“No registered open-end company shall restrict the transferability 

or negotiability of any security of which it is the issuer except in 
conformity with the statements with respect thereto contained in 
its registration statement nor in contravention of such rules and 
regulations as the Commission may prescribe in the interests of 
the holders of all of the outstanding securities of such investment 
company.”
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for we see no way to reconcile the Commission’s power 
to authorize these restrictions with the competing man-
date of the antitrust laws.

A

Unlike § 22 (d), § 22 (f) originated in the Commission- 
sponsored bill considered in the Senate subcommittee 
hearings that preceded introduction of the compromise 
proposal later enacted into law. The Commission- 
sponsored provision authorized the SEC to promul-
gate rules, regulations, or orders prohibiting restrictions 
on the transferability or negotiability of mutual-fund 
shares, S. 3580, § 22 (d) (2), 76th Cong., 3d Sess. (1940).34 
Commission testimony indicates that it considered this 
authority necessary to allow regulatory control of indus-
try measures designed to deal with the disruptive effects 
of “bootleg market” trading and with other detrimental 
trading practices identified in the Investment Trust 
Study.35

34 Section 22 (d) of the original bill, S. 3580, 76th Cong., 3d Sess. 
(1940), provided, in pertinent part:

“The Commission is authorized, by rules and regulations or order 
in the public interest or for the protection of investors, to prohibit—

“(2) restrictions upon the transferability or negotiability of any 
redeemable security of which any registered investment company is 
the issuer.”

35 Testifying before the Senate subcommittee, an SEC spokesman 
stated :

“Now coming to subparagraph (2) of (d), it just says that the 
Commission shall have the right to make rules and regulations with 
respect to any restrictions upon the transferability or negotiability 
of any redeemable security of which any registered investment 
company is the issuer.

“There are some companies that have a provision in their certifi-
cates to the effect that you cannot sell that certificate to anybody 
else, and the only way you can sell it is to sell it back to the com-
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The Study indicates, moreover, that a number of funds 
had begun to deal with these problems prior to passage 
of the Act. And while their methods may have included 
the imposition of restrictive legends on the face of the 
certificate, see n. 35, supra, they were by no means con-
fined to such narrow limits. A number of funds imposed 
controls on the activities of their principal underwriters, 
see Investment Trust Study pt. Ill, pp. 868-869; and in 
some instances the funds required the underwriters to im-
pose similar restrictions on the dealers, see id., at 869, or 
entered into these restrictive agreements with the dealers 
themselves, id., at 870-871.

In view of the history of the Investment Company 
Act, we find no justification for limiting the range of 
possible transfer restrictions to those that appear on the 
face of the certificate. The bootleg market was pri-
marily a problem of the distribution system, and bootleg 
dealers found a source of supply in the contract dealers 
as well as in retiring shareholders. See id., at 865. 
Moreover, the Study indicates that part of the bootleg 
distribution system consisted of “trading firms” that 
served as wholesalers of mutual-fund securities in much 
the same fashion as the principal underwriters. These 
trading firms primarily purchased and sold shares to and 
from other dealers, Investment Trust Study pt. II, p. 327, 
frequently offering them at a price slightly lower than 

pany. That is a technical problem. It presents a whole problem 
which they call the bootleg market. What happens is that dealers 
keep switching people from one company to another. In order to 
prevent these switches, some provisions require that you cannot 
make these switches but must sell, the certificate back to the 
company. . . .

“If the committee wants the provision, we shall recommend what, 
on the basis of our experience up to the present time, it ought to be; 
but we think subjects like that ought to be a matter of rules and 
regulations.” 1940 Senate Hearings, pt. 1, pp. 292-293.



724 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

the discounted rate charged to dealers in the primary 
distribution system. Id., at 327-328. Thus trading 
firms not only helped supply the bootleg dealers whose 
sales undercut those of the contract dealers, they com-
peted with the principal underwriters by offering a source 
for lower cost shares that inevitably discouraged partici-
pation in the primary distribution system. See id., at 
328 n. 85.

The bootleg market was a complex phenomenon whose 
principal origins lay in the distribution system itself. In 
view of this history, limitation of the industry’s ability, 
subject of course to SEC regulation, to reach these prob-
lems at their source would constitute an inappropriate 
contraction of the remedial function of the statute.36 In-
deed, in view of the role of trading firms and interdealer 
transactions in the maintenance of the bootleg market, 
the narrow interpretation of § 22 (f) urged by the Gov-
ernment would seem to afford inadequate authority to 
deal with the problem.

Together, §§22 (d) and 22 (f) protect the primary 
distribution system for mutual-fund securities. Section 
22 (d), by eliminating price competition in dealer sales, 
inhibits the most disruptive factor in the pre-1940’s 
mutual market and thus assures the maintenance of a 
viable sales system. Section 22 (f) complements this 
protection by authorizing the funds and the SEC to deal 
more flexibly with other detrimental trading practices by

36 Neither are we convinced of the necessity to limit negotiability 
or transferability restrictions to those appearing on the face of the 
certificate in order to assure their adequate disclosure to investors. 
Section 24 of the Act requires that mutual funds submit for SEC 
inspection copies of all sales literature that they send to prospective 
investors. 15 U. S. C. §80a-24(b). The Commission is therefore 
fully apprised as to the nature and sufficiency of the disclosure of 
these restrictions and can, if necessary, require supplementation 
of the information provided investors.
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imposing SEC-approved restrictions on transferability 
and negotiability. The Government’s limiting interpre-
tation of § 22 (f) compromises this flexible mandate, and 
cannot be accepted.

We find support for our interpretation of § 22 (f) 
in the views expressed by the SEC shortly after the pas-
sage of the Act. Rule 26 (j) (2), proposed by the NASD 
to curb abuses identified in the Study and the con-
gressional hearings, provided limitations on underwriter 
sales and redemptions to or from dealers who are not 
parties to sales agreements. In commenting on this pro-
posed rule, the SEC characterized it as a “restriction 
on the transferability of securities,” and specifically 
adverted to its power to regulate such restrictions under 
§ 22 (f). National Association of Securities Dealers, Inc., 
9 S. E. C. 38, 44-45 and n. 10 (1941). As indicated 
above, see supra, at 719, and sources there cited, this con-
temporaneous interpretation by the responsible agency 
is entitled to considerable weight. We therefore con-
clude that the restrictions on transferability and negoti-
ability contemplated by § 22 (f) include restrictions on 
the distribution system for mutual-fund shares as well 
as limitations on the face of the shares themselves. The 
narrower interpretation of this provision advanced by 
the Government would disserve the broad remedial func-
tion of the statute.37

37 Neither do we agree with the Government’s suggestion that § 22 
(f) does not authorize restrictions in contracts between underwriters 
and dealers in which the fund is not a party. We note, prelim-
inarily, that this position would not save Counts III, V, and VII 
from dismissal, since they relate to restrictions on underwriter con-
duct that are imposed by the fund. Even under the most technical 
reading of the statute these restrictions are “fund-imposed.” 
Moreover, it further appears from the complaint that the agree-
ment challenged in Count II is required by the fund-underwriter 
agreement challenged in Count III and thus also is “fund-imposed”
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The Government’s additional contention that the 
SEC’s exercise of regulatory authority has been insuffi-
cient to give rise to an implied immunity for agreements 
conforming with § 22 (f) misconceives the intended op-
eration of the statute. By its terms, § 22 (f) authorizes 
properly disclosed restrictions unless they are inconsistent 
with SEC rules or regulations. The provision thus au-
thorizes funds to impose transferability or negotiability 
restrictions, subject to Commission disapproval. In view 
of the evolution of this provision, there can be no doubt 
that this is precisely what Congress intended.

Section 22 (f) as originally introduced would have 
authorized the SEC to promulgate rules, regulations, 
or orders prohibiting restrictions on the redeemability 
or transferability of mutual-fund shares. Congressional 
consideration of that provision raised some question 
whether existing restrictions on transferability and nego-
tiability would remain valid unless specifically disap-
proved by the SEC.38 The compromise provision, which

in any but the most literal sense. More importantly, however, we 
think that the Government’s position fails to recognize the relation-
ship between the various participants in the distribution chain. As 
the history of the Investment Company Act recognizes, the relation-
ship between the fund and its principal underwriter traditionally has 
been a close one. Sections 15 (b) and (c) reflect this fact, requiring, 
in effect, that funds establish written contracts with the under-
writer that must be approved by a majority of the fund’s disin-
terested directors and cannot remain in force for more than two 
years. 15 U. S. C. §§ 80a-15 (b) and (c). And NASD Rule 26 (c), 
in effect since 1941, requires that principal underwriters enter into 
agreements with the dealers who distribute the fund’s securities. 
See National Association of Securities Dealers, Inc., 9 S. E. C., at 
44, 48. In view of these requirements, and the broad remedial 
purpose of §22 (f), we think that the underwriter-dealer agree-
ments challenged in this complaint also must be regarded as fund- 
imposed within the contemplation of the statute.

38 See 1940 Senate Hearings, pt. 1, p. 293.
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subsequently was enacted into law, eliminated this uncer-
tainty, however, and manifested a more positive attitude 
toward self-regulation.

Thus § 22 (f) specifically recognizes that mutual 
funds can impose such restrictions on the distribution 
system provided they are disclosed in the registration 
statement and conform to any rules and regulations that 
the SEC might adopt. In addition, § 22 (f) alters the 
focus of Commission scrutiny. Whereas the original 
provision allowed the SEC to make rules that serve “the 
public interest or . . . the protection of investors,” 
S. 3580, §22 (d)(2), supra, § 22 (f) as enacted limits 
the Commission’s rulemaking authority to the protection 
of the “interests of the holders of all of the outstanding 
securities of such investment company.” 15 U. S. C. 
§80a-22(f). Viewed in this historical context, the 
statute reflects a clear congressional determination that, 
subject to Commission oversight, mutual funds should 
be allowed to retain the initiative in dealing with the 
potentially adverse effects of disruptive trading practices.

The Commission repeatedly has recognized the role 
of private agreements in the control of trading practices 
in the mutual-fund industry. For example, in First 
Multifund of America, Inc., Investment Company Act 
Rei. No. 6700 (1971), [1970-1971 Transfer Binder] 
CCH Fed. Sec. L. Rep. If 78,209, p. 80,602, it looked to 
restrictive agreements similar to those challenged in this 
litigation to ascertain an investment advisor’s capacity 
in a particular transaction. At no point did it intimate 
that those agreements were not legitimate.39 Likewise, 

39 Commissioner Loomis, dissenting from an SEC determination 
that an applicant lacked standing to seek an exemption from §§ 17 
(a)(1) and 22 (d) of the Act, stated:
“I would conclude that applicant is a dealer in its relationship with 
the fund underwriter because to do otherwise would require us to
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Commission reports repeatedly have acknowledged the 
significant role that private agreements have played in 
restricting the growth of a secondary market in mutual-
fund shares.40 Until recently the Commission has allowed 
the industry to control the secondary market through 
contractual restrictions duly filed and publicly disclosed. 
Even the SEC’s recently expressed intention to introduce 
an element of competition in brokered transactions re-
flects measured caution as to the possibly adverse impact 
of a totally unregulated and restrained brokerage market 
on the primary distribution system. See n. 31, supra. 
The Commission’s acceptance of fund-initiated restric-
tions for more than three decades hardly represents abdi-
cation of its regulatory responsibilities. Rather, we 
think it manifests an informed administrative judgment 
that the contractual restrictions employed by the funds 
to protect their shareholders were appropriate means for 
combating the problems of the industry. The SEC’s 
election not to initiate restrictive rules or regulations is 
precisely the kind of administrative oversight of private 
practices that Congress contemplated when it enacted 
§22 (f).

We conclude, therefore, that the vertical restrictions 
sought to be enjoined in Counts II-VIII are among the 
kinds of agreements authorized by § 22 (f) of the Invest-
ment Company Act.

ignore or nullify the perfectly lawful requirement in the dealer 
agreements that applicant act as a dealer. ... I do not know 
of anything unlawful about the generally accepted form of dealer 
agreement used in the investment company industry.” Mutual 
Funds Advisory, Inc., Investment Company Act Rei. No. 6932, p. 7 
(1972) (dissenting opinion).

While the majority disagreed with Commissioner Loomis’ assessment 
of the facts of the case, it did not question his approval of the 
mentioned dealer agreement.

40 See 1963 Special Study 98; 1974. Staff Report 104r-106.
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B

The agreements questioned by the United States re-
strict the terms under which the appellee underwriters 
and broker-dealers may trade in shares of mutual funds. 
Such restrictions, effecting resale price maintenance and 
concerted refusals to deal, normally would constitute per 
se violations of § 1 of the Sherman Act. See, e. g., Klor’s, 
Inc. v. Broadway-Hale Stores, Inc., 359 U. S. 207, 211-213 
(1959); Fashion Originators’ Guild of America, Inc. v. 
FTC, 312 U. S. 457, 465-468 (1941). Here, however, 
Congress has made a judgment that these restrictions on 
competition might be necessitated by the unique prob-
lems of the mutual-fund industry, and has vested in the 
SEC final authority to determine whether and to what 
extent they should be tolerated “in the interests of the 
holders of all the outstanding securities” of mutual funds. 
15 U. S. C. § 80a-22 (f).

The SEC, the federal agency responsible for regulating 
the conduct of the mutual-fund industry, urges that its 
authority will be compromised seriously if these agree-
ments are deemed actionable under the Sherman Act.41 
We agree. There can be no reconciliation of its author-
ity under § 22 (f) to permit these and similar restric-
tive agreements with the Sherman Act’s declaration that 
they are illegal per se. In this instance the antitrust 
laws must give way if the regulatory scheme established 

41 The SEC maintains:
“It would nullify the effect of this grant of regulatory au-
thority to the Commission [under § 22(f)] for this Court to 
hold that a district court may apply antitrust principles to con-
duct like that alleged in Counts II through VIII, when the expert 
body designated and empowered by Congress to regulate and 
supervise that conduct has not heretofore deemed it appropriate to 
prohibit the conduct.” Brief for SEC as Amicus Curiae 54.
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by the Investment Company Act is to work. Silver v. 
New York Stock Exchange, 373 U. S. 341 (1963). We 
conclude, therefore, that such agreements are not action-
able under the Sherman Act, and that the District Court 
properly dismissed Counts II-VIII.

V
It remains to be determined whether the District Court 

properly dismissed Count I of the Government’s com-
plaint, which charged activities allegedly constituting a 
horizontal conspiracy between the NASD and its mem-
bers to “prevent the growth of a secondary dealer market 
and a brokerage market in the purchase and sale of 
mutual fund shares.” App. 9.

The precise nature of the allegations of the complaint 
are obscured by subsequent concessions made by the Gov-
ernment to the District Court and reiterated here. It is 
clear, however, that Count I alleges activities that are 
neither required by § 22 (d) nor authorized under § 22 
(f). And since they cannot find antitrust shelter in 
these provisions of the Investment Company Act, the 
question presented is whether the SEC’s exercise of reg-
ulatory authority under this statute and the Maloney 
Act is sufficiently pervasive to confer an implied im-
munity. We hold that it is, and accordingly affirm the 
District Court’s dismissal of this portion of the complaint.

Count I originally appeared to be a general attack on 
the NASD’s role in encouraging the restrictions on sec-
ondary market activities challenged in the remainder of 
the Government’s complaint. The acts charged in Count 
I focused in large part on NASD rules, and on informa-
tion distributed by that association to its members.42

42 The complaint averred that, in effectuating the conspiracy to 
restrain the growth of a secondary market in mutual-fund shares, 
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Subsequently the Government advised the District Court 
that its complaint was not to be read as a direct attack on 
NASD rules, however, and it repeated that position be-
fore this Court.43 The Government now contends that 

the NASD, its members, and more particularly the other named 
defendants,

“ (a) established and maintained rules which inhibited the develop-
ment of a secondary dealer market and a brokerage market in 
mutual fund shares;

“(b) established and maintained rules which induced broker/ 
dealers to enter into sales agreements with principal underwriters, 
with knowledge that sales agreements contained restrictive provisions 
which inhibited the development of a secondary dealer market and 
brokerage market in mutual fund shares;

“(c) induced member principal underwriters to include restrictive 
provisions in their sales agreements;

“(d) discouraged persons who made inquiry about the legality of 
a brokerage market from participating in a brokerage market and 
distributed misleading information to its members concerning the 
legality of a brokerage market in mutual fund shares; and

“(e) suppressed market quotations for the secondary dealer 
market.” App. 9.

43 The Government first indicated abandonment of its attack on 
the NASD rules during oral argument of appellees’ motion to dis-
miss. See App. 328-332. Notwithstanding clauses (a) and (b) of 
f 17 of the complaint, see n. 42, supra, the Government’s counsel 
stated that it did not intend to challenge any NASD rule, App. 330. 
Counsel ambiguously suggested, however, that the members’ com-
pliance with those rules had aided and abetted the alleged conspiracy, 
id., at 332, and stated that informal and secret activities of the 
Association likewise had tended to inhibit growth of the secondary 
market, id., at 330. Thereafter, in response to the District Court’s 
invitation to join in the litigation as amicus curiae, the SEC ex-
pressed its concern that the action might involve an attack on NASD 
rules, a matter “over which the Commission is granted exclusive 
original jurisdiction by Section 15A of the Securities Exchange Act of 
1934, 15 U. S. C. § 78o-3, et seq. (the Maloney Act).” Letter from 
Mr. Lawrence E. Nerheim, General Counsel of the SEC, to the Dis-
trict Court, App. 323. The Government thereafter informed the 
court that the issues it sought to raise did not represent “an attack 
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its complaint should be interpreted as a challenge to 
various unofficial NASD interpretations and to appellees’ 
extension of the rules in a manner that inhibits a second-
ary market.

In view of the scope of the SEC’s regulatory authority 
over the activities of the NASD, the Government’s de-
cision to withdraw from direct attack on the association’s 
rules was prudent. The SEC’s supervisory authority 
over the NASD is extensive. Not only does the Maloney 
Act require the SEC to determine whether an association 
satisfies the strict statutory requirements of that Act 
and thus qualifies to engage in supervised regulation of 
the trading activities of its membership, 15 U. S. C. 
§ 78o-3 (b), it requires registered associations thereafter 
to submit for Commission approval any proposed rule 
changes, § 78o-3 (j). The Maloney Act additionally 
authorizes the SEC to request changes in or supplemen-
tation of association rules, a power that recently has been 
exercised with respect to some of the precise conduct 
questioned in this litigation, see n. 31, supra. If such a 
request is not complied with, the SEC may order such 
changes itself. § 78o-3 (k)(2).

The SEC, in its exercise of authority over association 
rules and practices, is charged with protection of the 
public interest as well as the interests of shareholders, 
see, e. g., §§ 78o-3 (a) (1), (b)(3), and (c), and it 
repeatedly has indicated that it weighs competitive 
concerns in the exercise of its continued supervisory re-
sponsibility. See, e. g., National Association of Securi-
ties Dealers, Inc., 19 S. E. C. 424, 436-437, 486-487

upon NASD Rules as such” but rather “aimed at an over-all course 
of conduct engaged in by the NASD and its members going beyond 
the NASD’s rule-making authority.” Letter from Mr. Bruce B. 
Wilson, Acting Assistant Attorney General for the Antitrust Division, 
to the District Court, App. 327. It maintains the same position in 
this Court. See Brief for United States 51 n. 47.
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(1945); National Association of Securities Dealers, Inc., 
9 S. E. C., at 43-46; see also 1974 Staff Report 105, 109. 
As the Court previously has recognized, United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150, 227 n. 60 (1940), 
the investiture of such pervasive supervisory authority in 
the SEC suggests that Congress intended to lift the ban 
of the Sherman Act from association activities approved 
by the SEC.

We further conclude that the Government’s attack on 
NASD interpretations of those rules cannot be main-
tained under the Sherman Act, for we see no meaningful 
distinction between the Association’s rules and the man-
ner in which it construes and implements them. Each is 
equally a subject of SEC oversight.

Finally, we hold that the Government’s additional chal-
lenges to the alleged activities of the membership of the 
NASD designed to encourage the kinds of restraints 
averred in Counts II-VIII likewise are precluded 
by the regulatory authority vested in the SEC by the 
Maloney and Investment Company Acts. It should be 
noted that the Government does not contend that appel-
lees’ activities have had the purpose or effect of restrain-
ing competition among the various funds.44 Instead, the 
Government urges in Count I that appellees’ alleged 
conspiracy was designed to encourage the suppression of 
intrafund secondary market activities, precisely the re-
striction that the SEC consistently has approved pursu-
ant to § 22 (f) for nearly 35 years. This close rela-
tionship is fatal to the Government’s complaint, as the 
Commission’s regulatory approval of the restrictive agree-

44 Indeed, it appears that vigorous interbrand competition exists 
in the mutual-fund industry—between the load funds themselves, 
between load and no-load funds, between open- and closed-end com-
panies, and between all of these investment forms and other invest-
ments. See 1974 Staff Report 20 et seq.
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ments challenged in Counts II-VIII cannot be reconciled 
with the Government’s attack on the ancillary activities 
averred in Count I. And this conclusion applies with 
equal force now that the SEC has determined to intro-
duce a controlled measure of competition into the sec-
ondary market.

There can be little question that the broad regulatory 
authority conferred upon the SEC by the Maloney and 
Investment Company Acts enables it to monitor the 
activities questioned in Count I, and the history of Com-
mission regulations suggests no laxity in the exercise 
of this authority.45 To the extent that any of appellees’ 
ancillary activities frustrate the SEC’s regulatory objec-
tives it has ample authority to eliminate them.46

Here implied repeal of the antitrust laws is “necessary 
to make the [regulatory scheme] work.” Silver v. New 
York Stock Exchange, 373 U. S., at 357. In generally 
similar situations, we have implied immunity in particu-
lar and discrete instances to assure that the federal 
agency entrusted with regulation in the public interest 
could carry out that responsibility free from the disrup-
tion of conflicting judgments that might be voiced by 
courts exercising j urisdiction under the antitrust laws. See

45 As SEC Chairman Garrett observed in his letter submitting the 
1974 Staff Report for congressional consideration: “No issuer of 
securities is subject to more detailed regulation than a mutual 
fund.” Letter from Ray Garrett, Jr., SEC Chairman, to the Honor-
able John Sparkman, Chairman of the Committee on Banking, Hous-
ing, and Urban Affairs, United States Senate (Nov. 4, 1974), 
contained in 1974 Staff Report, at v.

46 The Commission can, for example, require amendment of the 
NASD rules regulating the conduct of its membership, see 15 
U. S. C. § 78o-3 (k)(2), or exercise the more general rulemaking 
power conferred by § 38 (a) of the Investment Company Act, 15 
U. S. C. § 80a-37 (a), to contain any of the challenged activities 
that might in any way frustrate its regulation of the restrictions it 
authorizes under § 22 (f).
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Hughes Tool Co. v. Trans World Airlines, 409 U. S. 363 
(1973); Pan American World Airways, Inc. v. United 
States, 371 U. S. 296 (1963). In this instance, mainte-
nance of an antitrust action for activities so directly re-
lated to the SEC’s responsibilities poses a substantial 
danger that appellees would be subjected to duplicative 
and inconsistent standards. This is hardly a result that 
Congress would have mandated. We therefore hold that 
with respect to the activities challenged in Count I of the 
complaint, the Sherman Act has been displaced by the 
pervasive regulatory scheme established by the Maloney 
and Investment Company Acts.

Affirmed.

Mr . Justice  White , with whom Mr . Justi ce  Douglas , 
Mr . Justice  Brennan , and Mr . Just ice  Marshall  join, 
dissenting.

The majority repeats the principle so often applied 
by this Court that “[i]mplied antitrust immunity is 
not favored, and can be justified only by a convincing 
showing of clear repugnancy between the antitrust laws 
and the regulatory system.” Ante, at 719-720. That 
fundamental rule, though invoked again and again in our 
decisions, retained its vitality because in the many in-
stances of its evocation it was given life and meaning 
by a close analysis of the legislation and facts involved 
in the particular case, an analysis inspired by the “felt 
indispensable role of antitrust policy in the maintenance 
of a free economy . . . .” United States v. Philadelphia 
National Bank, 374 U. S. 321, 348 (1963). Absent that 
inspiration the principle becomes an archaism at best, 
and no longer reflects the tense interplay of differing and 
at times conflicting public policies.

Although I do not disagree with much of the Court’s 
opinion in its construction of §§22 (d) and (f) of the 
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Investment Company Act, 54 Stat. 824, as amended, 
15 U. S. C. §§ 80a-22 (d) and (f), its ultimate holding, 
which in contrast to the earlier portions of its opinion 
is devoid of detailed discussion of the applicable law, 
I find unacceptable. Under that holding, in light of 
the context of this case, implied antitrust immunity 
becomes the rule where a regulatory agency has authority 
to approve business conduct whether or not the agency 
is directed to consider antitrust factors in making its 
regulatory decisions and whether or not there is other 
evidence that Congress intended to displace judicial with 
administrative antitrust enforcement.

I

If Congress itself expressly permits or directs particu-
lar private conduct that would otherwise violate the 
antitrust laws, it can be safely assumed that Congress 
has made the necessary policy choices and preferred to 
permit rather than to prevent the acts in question. 
There is no dispute in this case, for example, that com-
pliance with § 22 (d)’s requirement that open-end funds 
and dealers sell at the public offering price is not subject 
to attack under the antitrust laws.

It also happens that in subjecting areas of commercial 
activity to regulation, Congress frequently authorizes a 
regulatory agency to approve certain kinds of transac-
tions if they conform to the appropriate regulatory stand-
ard such as the “public interest” or the “public conven-
ience and necessity” and correspondingly provides that, 
when approved, those transactions will be immune from 
attack under the antitrust laws. Section 414 of the 
Federal Aviation Act of 1958, 72 Stat. 770, 49 U. S. C. 
§ 1384, for example, provides that any person affected 
by an order issued under §§ 408, 409, or 412 of that Act, 
49 U. S. C. §§ 1378, 1379, 1382, is “relieved from the
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operations of the ‘antitrust laws,’ ” including the Sher-
man Act, “insofar as may be necessary to enable such 
person to do anything authorized, approved, or required 
by such order.” Hughes Tool Co. v. Trans World Air-
lines, 409 U. S. 363 (1973), thus involved acts and trans-
actions expressly immunized from antitrust scrutiny. 
Section 5 (11) of the Interstate Commerce Act, 24 Stat. 
380, as amended, 49 U. S. C. § 5 (11), similarly 
provides that carriers and their employees participating 
in a transaction approved or authorized under § 5 “shall 
be and they are relieved from the operation of the anti-
trust laws . . . .” Also, the Clayton Act itself provides 
that § 7’s prohibitions will not apply to transactions 
duly consummated pursuant to authority given by cer-
tain named agencies under any statutory provisions vest-
ing power in those agencies. 38 Stat. 731, as amended, 
15 U. S. C. § 18.

The courts have, of course, recognized express exemp-
tions such as these; but the invariable rule has been 
“that exemptions from antitrust laws are strictly con-
strued,” FMC n . Seatrain Lines, Inc., 411 U. S. 726, 733 
(1973), and that exemption will not be implied beyond 
that given by the letter of the law. In Seatrain the 
Maritime Commission was authorized by statute to ap-
prove and immunize from antitrust challenge seven cate-
gories of agreements between shipping companies, includ-
ing agreements “controlling, regulating, preventing, or 
destroying competition.” The Court, construing nar-
rowly the category arguably embracing the merger agree-
ment under consideration, held that merger agreements 
between shipping companies were not subject to approval 
by the Commission and consequently were not entitled to 
exemption under the antitrust laws.

Absent express immunization or its equivalent, private 
business arrangements are not exempt from the antitrust 
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laws merely because Congress has empowered an agency 
to authorize the very conduct which is later challenged in 
court under the antitrust laws. Where the regulatory 
standard is the “public interest,” or something similar, 
there is no reason whatsoever to conclude that Congress 
intended the strong policy of the antitrust laws to be 
displaced or to be ignored in determining the public in-
terest and in approving or disapproving the questioned 
conduct. This has been the consistent position of 
this Court. In United States v. Radio Corp, of 
America, 358 U. S. 334 (1959), the approval of the 
Federal Communications Commission of an exchange of 
television stations was sought as required by statute, 
The Commission approved the exchange, finding, in ac-
cordance with the statutory standard, that the public 
interest, convenience, and necessity would be served. 
The United States brought an antitrust action to require 
divestiture. It was urged in defense that the Commis-
sion had been empowered to consider and adjudicate 
antitrust issues and that its approval immunized the 
transaction. The Court rejected the defense, Mr. Jus-
tice Harlan concurring in the judgment and summarizing 
the Court’s holding as follows:

“[A] Commission determination of ‘public inter-
est, convenience, and necessity’ cannot either con-
stitute a binding adjudication upon any antitrust 
issues that may be involved in the Commission’s 
proceeding or serve to exempt a licensee pro tanto 
from the antitrust laws, and . . . these considera-
tions alone are dispositive of this appeal.” Id., at 
353.

In California v. FPC, 369 U. S. 482 (1962), 
the question was whether the authority in the Federal 
Power Commission to approve mergers in the public 
interest foreclosed antitrust challenge to an approved
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merger. The Court held that agency approval did not 
confer immunity from § 7 of the Clayton Act, even 
though the agency had taken the competitive factors into 
account in passing upon the application. A year later, 
in United States n . Philadelphia Nat. Bank, supra, 
the Court rejected the contention that “the Bank 
Merger Act, by directing the banking agencies to con-
sider competitive factors before approving mergers . . . 
immunizes approved mergers from challenge under the 
federal antitrust laws.” 374 U. S., at 350 (footnote omit-
ted). More recently, we applied this principle in Otter 
Tail Power Co. n . United States, 410 U. S. 366 (1973). 
There the Court held that the authority of the Federal 
Power Commission to order interconnections between 
power systems of two companies did not exempt company 
refusal to interconnect from antitrust attack.

Under these and other cases it could not be clearer 
that “[a]ctivities which come under the jurisdiction of a 
regulatory agency nevertheless may be subject to scru-
tiny under the antitrust laws,” id., at 372, and that 
agency approval of particular transactions does not itself 
confer antitrust immunity.

The foregoing were the governing principles both be-
fore and after Silver v. New York Stock Exchange, 373 
U. S. 341 (1963). There, stock exchange members were 
directed to discontinue private wire service to two non-
member broker-dealers, who were given no notice or op-
portunity to be heard on the discontinuance. The latter 
brought suit under § § 1 and 2 of the Sherman Act, but the 
Court of Appeals held that the stock exchanges had been 
exempted from the antitrust laws by the Securities Ex-
change Act of 1934. This Court reversed. The Act con-
tained no express immunity, and immunity would be im-
plied “only if necessary to make the Securities Exchange 
Act work, and even then only to the minimum extent nec-
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essary.” 373 U. S., at 357. Conceding that there would 
be instances of permissible self-regulation which other-
wise would violate the antitrust laws, the Court con-
cluded that nothing in the Act required that the depriva-
tions there imposed be immune from the antitrust laws. 
In arriving at this conclusion, it was noted that the Se-
curities and Exchange Commission had no authority to 
review specific instances of enforcement of the exchange 
rules involved and that it was therefore unnecessary to 
consider any problem of conflict or coextensiveness with 
the agency’s regulatory power. The Court observed, 
however, that if there had been jurisdiction in the Com-
mission, with judicial review following, “a different case 
would arise concerning exemption from the operation of 
laws designed to prevent anticompetitive activity . . . .” 
Id., at 358 n. 12.

Such a different case, we said, was before us in Ricci 
v. Chicago Mercantile Exchange, 409 U. S. 289, 302 
(1973). That case arose in the context of the Com-
modity Exchange Act. We held that a district court 
entertaining a private antitrust action should stay its 
hand while the Commodity Exchange Commission exer-
cised whatever jurisdiction it might have to adjudicate 
specific claims of violation of exchange rules; but that 
adjudication, we said, was not a substitute for antitrust 
enforcement, and the fact that the Commission had 
jurisdiction to approve or disapprove the challenged con-
duct and might hold the conduct to be consistent with 
exchange rules would not, in itself, answer the immunity 
question. Id., at 302-303, n. 13.

On occasion, however, Congress has authorized an agency 
to adjudicate the legality of specifically defined transac-
tions or commercial behavior in accordance with a com-
petitive standard inconsistent with the controlling criteria 
under the antitrust laws. In these circumstances, the
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Court has concluded that Congress intended to replace 
normal antitrust enforcement with the administrative 
regime provided by the statute, subject to judicial review. 
Pan American World Airways, Inc. n . United States, 
371 U. S. 296 (1963), involved certain business conduct 
within the jurisdiction of the Civil Aeronautics Board. 
Under the Federal Aviation Act, various transactions by 
air carriers, if approved by the Board, were expressly 
immunized from antitrust attack. Also, the Board was 
given explicit authority under § 411 of that Act, 49 
U. S. C. § 1381, to investigate and bring to a halt all 
“unfair . . . practices” and “unfair methods of competi-
tion,” the power under this section to be administered in 
the light of the “competitive regime” clearly delineated 
elsewhere in the Act. See 371 U. S., at 308-309. The 
Court concluded that Congress, having directed itself to 
the matter of competition in the airlines industry and 
having provided a competitive standard to be admin-
istered by an agency, had intended to displace the usual 
enforcement of the antitrust laws through the courts, at 
least insofar as Government injunction suits were con-
cerned. United States v. Philadelphia National Bank, 
supra, made it plain that Pan American had not dis-
turbed the usual rule that, without more, agency power 
to approve, and agency approval itself, do not confer 
antitrust immunity. 374 U. S., at 351-352.

Gordon n . N. Y. Stock Exchange, Inc., ante, p. 659, 
decided today, is another instance where Congress has 
provided an administrative substitute for antitrust en-
forcement. Section 19 (b) of the Securities Exchange 
Act of 1934, 48 Stat. 898, as amended, 15 U. S. C. 
§78s(b), contemplated the fixing by the exchange, 
and approval or prescription by the Securities and 
Exchange Commission, of “reasonable rates of commis-
sion” to be charged by exchange members. Price fixing 
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by competitors, however, is wholly at odds with the 
Sherman Act; under that statute prices fixed by agree-
ment are inherently unreasonable, whatever the level at 
which they are set. This was the law long prior to the 
Securities Exchange Act:

“The aim and result of every price-fixing agree-
ment, if effective, is the elimination of one form of 
competition. The power to fix prices, whether rea-
sonably exercised or not, involves power to control 
the market and to fix arbitrary and unreasonable 
prices. The reasonable price fixed today may 
through economic and business changes become the 
unreasonable price of tomorrow. Once established, 
it may be maintained unchanged because of the ab-
sence of competition secured by the agreement for a 
price reasonable when fixed. Agreements which 
create such potential power may well be held to be in 
themselves unreasonable or unlawful restraints, with-
out the necessity of minute inquiry whether a par-
ticular price is reasonable or unreasonable as fixed 
and without placing on the government in enforcing 
the Sherman Law the burden of ascertaining from 
day to day whether it has become unreasonable 
through the mere variation of economic conditions.” 
United States v. Trenton Potteries Co., 273 U. S. 
392, 397-398 (1927).

Thus Congress could not have anticipated that the anti-
trust laws would apply to stock exchange price fixing 
approved by the Commission. In this respect, there is 
a “plain repugnancy between the antitrust and regu-
latory provisions,” United States v. Philadelphia Na-
tional Bank, supra, at 351 (footnote omitted).

The rule of law that should be applied in this case, 
therefore, as it comes to us from these precedents, is 
that, absent an express antitrust immunization conferred
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by Congress in a statute, such an immunity can be 
implied only if Congress has clearly supplanted the anti-
trust laws and their model of competition with a differing 
competitive regime, defined by particularized competitive 
standards and enforced by an administrative agency, 
and has thereby purged an otherwise obvious antitrust 
violation of its illegality. When viewed in the light of 
this rule of law, the argument for implied immunity in 
this case becomes demonstrably untenable.

II
Section 22 (f) of the Investment Company Act pro-

vides that “[n]o registered open-end company shall 
restrict the transferability or negotiability of any 
security of which it is the issuer except in conformity 
with the statements with respect thereto contained in its 
registration statement nor in contravention of such rules 
and regulations as the Commission may prescribe in the 
interests of the holders of all of the outstanding securities 
of such investment company.” The majority concludes 
from these words and their sparse legislative history 
that the “funds and the SEC” have the authority to 
impose “SEC-approved restrictions on transferability 
and negotiability,” ante, at 724, 725, including the re-
strictions involved here effecting resale price maintenance 
and concerted refusals to deal, all aimed at stifling com-
petition that might come from the secondary market. 
The majority concludes that “[t]here can be no reconcili-
ation of [SEC] authority ... to permit these and similar 
restrictive agreements” with their illegality under 
the Sherman Act and that therefore “the antitrust laws 
must give way if the regulatory scheme established by 
the Investment Company Act is to work.” Ante, at 729, 
730.

For several reasons, the majority’s conclusions are 
infirm under the controlling authorities. It is plain 
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that the Act itself contains no express exemptions from 
the antitrust laws. It is equally plain that the Act does 
not expressly permit the specific restrictions at issue here 
in the way that it deals with the public offering price 
under § 22 (d). It would be incredible even to suggest 
that Congress intended to give participants in the mu-
tual-fund industry, individually or collectively, carte 
blanche authority to impose whatever restrictions were 
thought desirable and without regard to the policies of 
the antitrust laws. The majority does not contend 
otherwise and rests its case on the power which it finds 
in the Commission to approve, or to fail to disapprove, 
the practices challenged here and to immunize them from 
antitrust scrutiny.

It is immediately obvious that the majority has failed 
to heed the teaching of our cases in several respects. It 
ignores the rule that “exemptions from antitrust laws 
are strictly construed” and that implied exemptions are 
“ ‘strongly disfavored.’ ” FMC v. Seatrain Lines, Inc., 
411 U. S., at 733. Lurking in the prohibition of § 22 (f) 
against any restrictions on “transferability or negotiabil-
ity” except those stated in the registration statement, the 
Court discovers the affirmative power to impose resale 
price maintenance restrictions, as well as the authority to 
engage in concerted refusals to deal and similar practices 
wholly at odds with the antitrust laws. Never before 
has the Court labored to find hidden immunities from the 
antitrust laws; and the necessity for the effort is itself 
at odds with our precedents.

The Court’s holding that Commission approval auto-
matically brings with it antitrust immunity is also con-
trary to those cases which have consistently refused to 
equate agency power to approve conduct with an ex-
emption under the antitrust laws. Those cases, as 
demonstrated above, uniformly held that actual agency
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approval of the very transaction which the statute em-
powers the agency to approve is not in itself sufficient to 
exempt the transaction from liability under the Sherman 
Act, absent express exemption, or its equivalent, under 
the regulatory statute itself. This is true even where 
the agency is required to take antitrust considerations 
into account in approving the transaction or agreement 
and, a fortiori, where there is no evidence that such fac-
tors played any part in agency approval.

Here, the Court finds authority in open-end funds, 
subject to Commission approval, to impose restrictions 
on “negotiability and transferability”; construes those 
words generously to include price fixing and concerted 
boycotts; and then concludes that Commission ap-
proval—rather, its failure to disapprove—automatically 
and without more confers antitrust immunity on the 
selling practices followed by the particular open-end 
funds in this case. This result disregards the fact that 
there is no express provision for immunity in the statute, 
no direction to the Commission to consider competitive 
factors, no statutory standard provided for the Commis-
sion to follow with respect to competition in the invest-
ment company business, no indication that the Commis-
sion has considered the competitive impact of the 
restrictions at issue here, and no other basis for conclud-
ing that Congress intended the unilateral business judg-
ment of an investment company, followed by Commission 
approval, to substitute for and supplant the antitrust 
laws.

The position of the Securities and Exchange Commis-
sion, as described and embraced by the Court, is that “its 
authority will be compromised” if industry practices 
which the Commission has the power to approve are sub-
ject to scrutiny under the antitrust laws. See ante, at 729. 
But the Commission has made no effort to analyze and 
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explain the need for these seriously anticompetitive re-
restrictions in the mutual-fund industry. It has never 
affirmatively and formally approved the specific practices 
involved in this case, by rule or adjudication. Until re-
cently, it has seemingly left investors and the public to 
the tender mercies of the industry itself. In fashioning 
antitrust immunity for these practices, the majority acts 
in complete disregard of the basic approach mandated 
by our cases, including the principles approved by the 
unanimous Court in FMC v. Seatrain Lines, Inc., supra:

“The Commission vigorously argues that such agree-
ments can be interpreted as falling within the third 
category—which concerns agreements ‘controlling, 
regulating, preventing, or destroying competition.’ 
Without more, we might be inclined to agree that 
many merger agreements probably fit within this 
category. But a broad reading of the third cate-
gory would conflict with our frequently expressed 
view that exemptions from antitrust laws are strictly 
construed, see, e. g., United States v. McKesson ■& 
Robbins, Inc., 351 U. S. 305, 316 (1956), and that 
‘[r] epeals of the antitrust laws by implication from 
a regulatory statute are strongly disfavored, and 
have only been found in cases of plain repugnancy 
between the antitrust and regulatory provisions.’ 
United States v. Philadelphia National Bank, 374 
U. S. 321, 350-351 (1963) (footnotes omitted). As 
we observed only recently: ‘When . . . relationships 
are governed in the first instance by business judg-
ment and not regulatory coercion, courts must be 
hesitant to conclude that Congress intended to 
override the fundamental national policies em-
bodied in the antitrust laws.’ Otter Tail Power Co. 
v. United States, 410 U. S. 366, 374 (1973). See 
also Silver v. New York Stock Exchange, 373 U. S.
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341 (1963); Pan American World Airways, Inc. n . 
United States, 371 U. S. 296 (1963); California v. 
FPC, 369 U. S. 482 (1962); United States v. Borden 
Co., 308 U. S. 188 (1939). This principle has led 
us to construe the Shipping Act as conferring only 
a ‘limited antitrust exemption’ in light of the fact 
that ‘antitrust laws represent a fundamental na-
tional economic policy.’ Carnation Co. v. Pacific 
Westbound Conference, 383 U. S., at 219, 218.” 411 
U. S., at 732-733 (footnotes omitted).

Ill

Exempting the NASD from antitrust scrutiny based 
on the existence of Commission power to approve or 
disapprove NASD rules is likewise unacceptable under 
our cases for very similar reasons. The majority relies 
on Hughes Tool Co. v. Trans World Airlines, 409 U. S. 
363 (1973), and Pan American World Airways v. United 
States, 371 U. S. 296 (1963). But in Hughes exemption 
for the transactions there involved was based on the ex-
press immunities conferred by § 414 of the Federal Avi-
ation Act; and in Pan American immunity followed from 
the Board’s authority to adjudicate unfair competitive 
practices in accordance with the distinctive competitive 
standard Congress itself supplied in the regulatory stat-
ute. Nothing comparable is to be found in the relevant 
provisions of the statutes involved here.

It is especially interesting to find the Court on the 
one hand concluding that the selling practices under 
scrutiny here are essential to the working of the statu-
tory scheme but on the other hand recognizing that the 
Commission itself has requested that the NASD rules be 
amended to prohibit agreements between underwriters 
and broker-dealers that preclude broker-dealers, acting 
as agents, from matching orders to buy and sell fund
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shares in a secondary market at competitively deter-
mined prices and commission rates. Ante, at 718-719, 
n. 31.

The majority’s opinion, as a whole, seems to me to 
reject the basic position found in our cases that “anti-
trust laws represent a fundamental national economic 
policy . . . .” Carnation Co. v. Pacific Conference, 383 
U. S. 213, 218 (1966). I cannot follow that course and 
accordingly dissent.
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WEINBERGER, SECRETARY OF HEALTH, EDU-
CATION, AND WELFARE, et  al . v . SALFI et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF CALIFORNIA

No. 74-214. Argued March 19, 1975—Decided June 26, 1975

Afte'r her husband of less than six months died, appellee widow filed 
applications for mother’s Social Security insurance benefits for her-
self and child’s insurance benefits for her daughter by a previous 
marriage, but the Social Security Administration (SSA), both 
initially and on reconsideration at the regional level, denied the 
applications on the basis of the duration-of-relationship require-
ments of the Social Security Act (Act), 42 U. S. C. §§416 (c)(5) 
and (e)(2) (1970 ed. and Supp. Ill), which define “widow” and 
“child” so as to exclude surviving wives and stepchildren who had 
their respective relationships to a deceased wage earner for less 
than nine months prior to his death. Appellees widow and child, 
seeking declaratory and injunctive relief, then brought a class 
action in Federal District Court on behalf of all widows and step-
children denied benefits because of the nine-month requirements. 
A three-judge court, after concluding that it had federal-question 
jurisdiction under 28 U. S. C. § 1331, held that the nine-month 
requirements constituted constitutionally invalid “irrebuttable pre-
sumptions,” and accordingly enjoined appellants Department of 
Health, Education, and Welfare (HEW), its Secretary, and the 
SSA and various of its officials from denying benefits on the basis 
of those requirements. Held:

1. The District Court did not have federal-question jurisdiction 
under 28 U. S. C. § 1331, because such jurisdiction is barred by 
the third sentence of 42 U. S. C. §405 (h), which provides that 
no action against the United States, the HEW Secretary, or any 
officer or employee thereof shall be brought under, inter alia, 28 
U. S. C. § 1331 to recover on any claim arising under Title II of 
the Act, which covers old-age, survivors’, and disability insurance 
benefits. Pp. 756-762.

(a) That §405 (h)’s third sentence, contrary to the District 
Court’s view, does not merely codify the doctrine of exhaustion 
of remedies, is plain from its sweeping language; and, moreover, 
to construe it so narrowly would render it superfluous in view of
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§405 (h)’s first two sentences, which provide that the Secretary’s 
findings and decision after a hearing shall be binding upon all 
parties to the hearing and shall not be reviewed except as pro-
vided in § 405 (g), which, inter alia, requires administrative ex-
haustion. Pp. 756-759.

(b) There is no merit to appellees’ argument that because 
their action arises under the Constitution and not under the Act, 
it is not barred by § 405 (h), since, although their claim does arise 
under the Constitution, it also arises under the Act, which fur-
nishes both the standing and substantive basis for the constitu-
tional claim. Pp. 760-761.

(c) Section 405 (h)’s third sentence extends to any “action” 
seeking “to recover on any [Social Security] claim”—irrespective 
of whether resort to judicial processes is necessitated by discre-
tionary decisions of the Secretary or by his nondiscretionary appli-
cation of allegedly unconstitutional statutory retrictions—and, 
although not precluding constitutional challenges, simply requires 
that they be brought under jurisdictional grants contained in the 
Act, and thus in conformity with the same standards that apply 
to nonconstitutional claims arising under the Act. Johnson v. 
Robison, 415 U. S. 361, distinguished. Pp. 761-762.

2. The District Court had no jurisdiction over the unnamed 
members of the class under 42 U. S. C. § 405 (g), which provides 
that “[a]ny individual, after any final decision of the Secretary 
made after a hearing to which he was a party, irrespective of the 
amount in controversy, may obtain a review of such decision by 
a civil action,” since the complaint as to such class members is 
deficient in that it contains no allegations that they have even 
filed an application for benefits with the Secretary, much less that 
he has rendered any decision, final or otherwise, review of which 
is sought. Pp. 763-764.

3. The District Court had jurisdiction over the named appellees 
under § 405 (g). While the allegations of the complaint with 
regard to exhaustion of remedies fall short of meeting §405 (g)’s 
literal requirement that there shall have been a “final decision of 
the Secretary made after a hearing” and of satisfying the Secretary’s 
regulations specifying that the finality required for judicial review 
be achieved only after the further steps of a hearing before an 
administrative judge and possibly consideration by the Appeals 
Council, nevertheless the Secretary by not challenging the suf-
ficiency of such allegations has apparently determined that for 
purposes of this action the reconsideration determination is “final.”
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Under the Act’s administrative scheme, the Secretary may make 
such a determination, because the term “final decision” is left 
undefined by the Act and its meaning is to be fleshed out by the 
Secretary’s regulations, 42 U. S. C. §405 (a), and because no 
judicial or administrative interest would be served by further 
administrative proceedings once the Secretary concluded that a 
matter is beyond his jurisdiction to determine, and that the claim 
is neither otherwise invalid nor cognizable under a different sec-
tion of the Act. Similar considerations control with regard to 
the requirement that the Secretary’s decision be made “after a 
hearing,” since under such circumstances a hearing would be futile 
and wasteful and since, moreover, the Secretary may award bene-
fits without requiring a hearing. Pp. 764r-767.

4. The nine-month duration-of-relationship requirements of 
§§ 416 (c) (5) and (e) (2) are not unconstitutional. Pp. 767-785.

(a) A statutory classification in the area of social welfare 
such as the Social Security program is constitutional if it is ra-
tionally based and free from invidious discrimination. Pp. 768- 
770.

(b) A noncontractual claim to receive funds from the public 
treasury enjoys no constitutionally protected status, although of 
course there may not be invidious discrimination among such 
claimants. Stanley v. Illinois, 405 U. S. 645; Cleveland Board of 
Education v. LaFleur, 414 U. S. 632, distinguished. The benefits 
here are available upon compliance with an objective criterion, 
one that the Legislature considered to bear a sufficiently close 
nexus with underlying policy objectives as to be used as the test 
for eligibility. Appellees are free to present evidence that they 
meet the specified requirements, failing which, their only constitu-
tional claim is that the test they cannot meet is not so rationally 
related to a legitimate legislative objective that it can be used to 
deprive them of benefits available to those who do satisfy that 
test, Vlandis v. Kline, 412 U. S. 441, distinguished. Pp. 770-773.

(c) The duration-of-relationship test meets the constitutional 
standard that Congress, its concern having been reasonably aroused 
by the possibility of an abuse—the use of sham marriages to 
secure Social Security benefits—which it legitimately desired to 
avoid, could rationally have concluded that a particular limitation 
or qualification would protect against its occurrence and that the 
expense and other difficulties of individual determinations justi-
fied the inherent imprecision of an objective, easily administered 
prophylactic rule. Pp. 773-780.
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(d) Neither the fact that § 416 (c) (5) excludes some wives 
who married with no anticipation of shortly becoming widows nor 
the fact that the requirement does not filter out every such claim-
ant, if a wage earner lives longer than anticipated or has an 
illness that can be recognized as terminal more than nine months 
prior to death, necessarily renders the statutory scheme uncon-
stitutional. While it is possible to debate the wisdom of excluding 
legitimate claimants in order to discourage sham relationships, and 
of relying on a rule that may not exclude some obviously sham 
arrangements, Congress could rationally choose to adopt such a 
course. Pp. 781-783.

373 F. Supp. 961, reversed.

Reh nq ui st , J., delivered the opinion of the Court, in which Bur -
ge r , C. J., and Stewa rt , Whi te , Bla ck mun , and Pow ell , JJ., 
joined. Doug la s , J., filed a dissenting opinion, post, p. 785. Bre n -
nan , J., filed a dissenting opinion, in which Mar sha ll , J., joined, 
post, p. 786.

Harriet S. Shapiro argued the cause for appellants. 
On the brief were Solicitor General Bork, Assistant Attor-
ney General Hills, William L. Patton, and William 
Kanter.

Don B. Kates, Jr., argued the cause for appellees. 
With him on the brief were Bruce N. Berwald and John 
Gant*

Mr . Justi ce  Rehnqui st  delivered the opinion of the 
Court.

Appellants, the Department of Health, Education, and 
Welfare, its Secretary, the Social Security Administra-
tion and various of its officials, appeal from a decision of 
the United States District Court for the Northern Dis-
trict of California invalidating duration-of-relationship 

*Briefs of amici curiae urging affirmance were filed by Ralph 
Santiago Abascal, Philip Goar, and Sanjord Jay Rosen for the San 
Francisco Neighborhood Legal Assistance Foundation, Inc., et al., 
and by Christopher H. Clancy and Jonathan A. Weiss for Legal 
Services for the Elderly Poor.
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Social Security eligibility requirements for surviving wives 
and stepchildren of deceased wage earners. 373 F. Supp. 
961 (1974).

That court concluded that it had jurisdiction of the 
action by virtue of 28 U. S. C. § 1331, and eventually 
certified the case as a class action. On the merits, it 
concluded that the nine-month requirements of § § 216 
(c)(5) and (e)(2) of the Social Security Act, 49 Stat. 
620, as added, 64 Stat. 510, and as amended, 42 U. S. C. 
§§ 416 (c)(5) and (e)(2) (1970 ed. and Supp. Ill), con-
stituted “irrebuttable presumptions” which were consti-
tutionally invalid under the authority of Cleveland Board 
of Education v. LaFleur, 414 U. S. 632 (1974); Vlandis v. 
Kline, 412 U. S. 441 (1973); and Stanley n . Illinois, 405 
U. S. 645 (1972). We hold that the District Court did 
not have jurisdiction of this action under 28 U. S. C. 
§ 1331, and that while it had jurisdiction of the claims of 
the named appellees under the provisions of 42 U. S. C. 
§ 405 (g), it had no jurisdiction over the claims asserted 
on behalf of unnamed class members. We further decide 
that the District Court was wrong on the merits of the 
constitutional question tendered by the named appellees.

I
Appellee Salfi married the deceased wage earner, 

Londo L. Salfi, on May 27, 1972. Despite his alleged 
apparent good health at the time of the marriage, he 
suffered a heart attack less thama month later, and died 
on November 21, 1972, less than six months after the 
marriage. Appellee Salfi filed applications for mother’s 
insurance benefits for herself and child’s insurance bene-
fits for her daughter by a previous marriage, appellee Do-
reen Kalnins.1 These applications were denied by the So-

1 Title 42 U. S. C. § 402 (g)(1) (1970 ed. and Supp. Ill) provides 
for benefits for the “widow” of an insured wage earner, regardless of
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cial Security Administration, both initially and on recon-
sideration at the regional level, solely on the basis of the 
duration-of-relationship requirements of §§416 (c)(5) 
and (e)(2), which define “widow” and “child.” The 
definitions exclude surviving wives and stepchildren who 
had their respective relationships to a deceased wage 
earner for less than nine months prior to his death.2

her age, if she has in her care a “child” of such wage earner who is 
entitled to child’s insurance benefits. Title 42 U. S. C. § 402 (d) 
(1970 ed. and Supp. Ill) provides for benefits for the “child” of a 
deceased insured wage earner who was dependent upon him at his 
death.

2 Title 42 U. S. C. § 416 (c) (1970 ed., Supp. IV) provides in full:
“(c) The term ‘widow’ (except when used in section 402 (i) of 

this title) means the surviving wife of an individual, but only if (1) 
she is the mother of his son or daughter, (2) she legally adopted 
his son or daughter while she was married to him and while such 
son or daughter was under the age of eighteen, (3) he legally 
adopted her son or daughter while she was married to him and 
while such son or daughter was under the age of eighteen, (4) she 
was married to him at the time both of them legally adopted a child 
under the age of eighteen, (5) she was married to him for a period 
of not less than nine months immediately prior to the day on which 
he died, or (6) in the month prior to the month of her marriage to 
him (A) she was entitled to, or on application therefor and attain-
ment of age 62 in such prior month would have been entitled to, 
benefits under subsection (b), (e), or (h) of section 402 of this 
title, (B) she had attained age eighteen and was entitled to, or on 
application therefor would have been entitled to, benefits under 
subsection (d) of such section (subject, however, to section 402 (s) 
of this title), or (C) she was entitled to, or upon application there-
for and attainment of the required age (if any) would have been 
entitled to, a widow’s, child’s (after attainment of age 18), or par-
ent’s insurance annuity under section 231a of Title 45.”

It is undisputed that appellee Salfi cannot qualify as a “widow” 
by satisfying condition (1), (2), (3), (4), or (6).

Title 42 U. S. C. § 416 (e) (1970 ed., Supp. Ill) provides in part: 
“(e) Child.

“The term ‘child’ means (1) the child or legally adopted child 
of an individual, (2) a stepchild who has been such stepchild for
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The named appellees then filed this action, principally 
relying on 28 U. S. C. § 1331 for jurisdiction. They 
sought to represent the class of “all widows and step-
children of deceased wage earners who are denied widow’s 
[sic] or children’s insurance benefits because the wage 
earner died within nine months of his marriage to the 
applicant or (in case of a stepchild) the applicant’s 
mother.” App. 8. They alleged at least partial ex-
haustion of remedies with regard to their personal claims, 
but made no similar allegations with regard to other 
class members. They sought declaratory relief against 
the challenged statute, and injunctive relief restrain-
ing appellants from denying mother’s and child’s benefits 
on the basis of the statute. In addition to attorneys’ 
fees and costs, they also sought “damages or sums due 
and owing equivalent to the amount of benefits to which 
plaintiffs became entitled as of the date of said entitle-
ment.” Id., at 13.

A three-judge District Court heard the case on cross-
motions for summary judgment, and granted substan-
tially all of the relief prayed for by appellees. The 
District Court rendered a declaratory judgment holding 
the challenged statute to be unconstitutional, certified a 
class consisting of “all otherwise eligible surviving 
spouses and stepchildren . . . heretofore disqualified 
from receipt of . . . benefits by operation” of the duration- 
of-relationship requirements, enjoined appellants from 
denying benefits on the basis of those requirements, and 
ordered them to provide such benefits “from the time of 

not less than one year immediately preceding the day on which 
application for child’s insurance benefits is filed or (if the insured 
individual is deceased) not less than nine months immediately pre-
ceding the day on which such individual died ....”

Prior to 1967, the required duration of relationship was a full 
year. The reduction to nine months was accomplished in Pub. L. 
90-248, §§ 156 (a) and (b), 81 Stat. 866.
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original entitlement.” 373 F. Supp., at 966. We noted 
probable jurisdiction of the appeal from that judgment. 
419 U. S. 992 (1974).

In addition to their basic contention that the du- 
ration-of-relationship requirements pass constitutional 
muster, appellants present several contentions bearing 
on the scope of the monetary relief awarded by the Dis-
trict Court. They contend that the award is barred by 
sovereign immunity insofar as it consists of retroactive 
benefits, that regardless of sovereign immunity invali-
dation of the duration-of-relationship requirements 
should be given prospective effect only, and that the Dis-
trict Court did not properly handle certain class-action 
issues. Because we conclude that the duration-of-rela-
tionship requirements are constitutional, we have no 
occasion to reach the retroactivity and class-action issues. 
We are confronted, however, by a serious question as to 
whether the District Court had jurisdiction over this suit.

II
The third sentence of 42 U. S. C. § 405 (h) provides 

in part:
“No action against the United States, the Secretary, 
or any officer or employee thereof shall be brought 
under [§ 1331 et seq.} of Title 28 to recover on 
any claim arising under [Title II of the Social Secu-
rity Act].” 3

On its face, this provision bars district court federal- 
question jurisdiction over suits, such as this one, which 

3 The literal wording of this section bars actions under 28 U. S. C. 
§41. At the time § 405 (h) was enacted, and prior to the 1948 
recodification of Title 28, § 41 contained all of that title’s grants of 
jurisdiction to United States district courts, save for several special-
purpose jurisdictional grants of no relevance to the constitutionality 
of Social Security statutes.
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seek to recover Social Security benefits. Yet it was 
§ 1331 jurisdiction which appellees successfully invoked 
in the District Court. That court considered this pro-
vision, but concluded that it was inapplicable because 
it amounted to no more than a codification of the doc-
trine of exhaustion of administrative remedies. The 
District Court’s reading of § 405 (h) was, we think, en-
tirely too narrow.

That the third sentence of § 405 (h) is more than a 
codified requirement of administrative exhaustion is 
plain from its own language, which is sweeping and direct 
and which states that no action shall be brought under 
§ 1331, not merely that only those actions shall be 
brought in which administrative remedies have been ex-
hausted. Moreover, if the third sentence is construed 
to be nothing more than a requirement of administrative 
exhaustion, it would be superfluous. This is because the 
first two sentences of § 405 (h), which appear in the 
margin,4 assure that administrative exhaustion will be 
required. Specifically, they prevent review of decisions 
of the Secretary save as provided in the Act, which pro-
vision is made in § 405 (g).5 The latter section pre-

4Title 42 U. S. C. §405 (h) provides in full: 
“Finality of Secretary’s decision.

“The findings and decisions of the Secretary after a hearing shall 
be binding upon all individuals who were parties to such hearing. 
No findings of fact or decision of the Secretary shall be reviewed by 
any person, tribunal, or governmental agency except as herein pro-
vided. No action against the United States, the Secretary, or any 
officer or employee thereof shall be brought under section 41 of 
Title 28 to recover on any claim arising under this subchapter.”

5 Title 42 U. S. C. §405 (g) provides:
“Judicial review.

“Any individual, after any final decision of the Secretary made 
after a hearing to which he was a party, irrespective of the amount 
in controversy, may obtain a review of such decision by a civil action 
commenced within sixty days after the mailing to him of notice of
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scribes typical requirements for review of matters before 
an administrative agency, including administrative ex-
haustion.6 Thus the District Court’s treatment of the

such decision or within such further time as the Secretary may 
allow. Such action shall be brought in the district court of the 
United States for the judicial district in which the plaintiff resides, 
or has his principal place of business, or, if he does not reside or 
have his principal place of business within any such judicial district, 
in the United States District Court for the District of Columbia. 
As part of his answer the Secretary shall file a certified copy of the 
transcript of the record including the evidence upon which the 
findings and decision complained of are based. The court shall 
have power to enter, upon the pleadings and transcript of the record, 
a judgment affirming, modifying, or reversing the decision of the 
Secretary, with or without remanding the cause for a rehearing. 
The findings of the Secretary as to any fact, if supported by sub-
stantial evidence, shall be conclusive, and where a claim has been 
denied by the Secretary or a decision is rendered under subsection 
(b) of this section which is adverse to an individual who was a 
party to the hearing before the Secretary, because of failure of the 
claimant or such individual to submit proof in conformity with 
any regulation prescribed under subsection (a) of this section, 
the court shall review only the question of conformity with such 
regulations and the validity of such regulations. The court shall, 
on motion of the Secretary made before he files his answer, re-
mand the case to the Secretary for further action by the Secre-
tary, and may, at any time, on good cause shown, order addi-
tional evidence to be taken before the Secretary, and the Secretary 
shall, after the case is remanded, and after hearing such additional 
evidence if so ordered, modify or affirm his findings of fact or its 
decision, or both, and shall file with the court any such additional 
and modified findings of fact and decision, and a transcript of the 
additional record and testimony upon which his action in modifying 
or affirming was based. Such additional or modified findings of fact 
and decision shall be reviewable only to the extent provided for 
review of the original findings of fact and decision. The judgment 
of the court shall be final except that it shall be subject to review 
in the same manner as a judgment in other civil actions. Any 
action instituted in accordance with this subsection shall survive not-

[Footnote 6 is on p. 759]
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third sentence of § 405 (h) not only ignored that sen-
tence’s plain language, but also relegated it to a function 
which is already performed by other statutory provisions.

withstanding any change in the person occupying the office of Secre-
tary or any vacancy in such office.”

6 Nor can it be argued that the third sentence of § 405 (h) simply 
serves to prevent a bypass of the § 405 (g) requirements by filing 
a district court complaint alleging entitlement prior to applying for 
benefits through administrative channels. The entitlement sections 
of the Act specify the filing of an application as a prerequisite to 
entitlement, so a court could not in any event award benefits absent 
an application. See 42 U. S. C. §§ 402 (a)-(h) (1970 ed. and 
Supp. III). See also §402 (j)(1). Once the application is filed, it 
is either approved, in which event any suit for benefits would be 
mooted, or it is denied. Even if the denial is nonfinal, it is still 
a “decision of the Secretary” which, by virtue of the second sen-
tence of § 405 (h), may not be reviewed save pursuant to § 405 (g).

Our Brother Bre nn an  relies heavily, post, at 790-792, on a passage 
from a Senate document entitled “Monograph of the Attorney 
General’s Committee on Administrative Procedure.” S. Doc. No. 10, 
77th Cong., 1st Sess., pt. 3, p. 39 (1941). The basic monograph 
itself is described as “embodying the results of the investigations 
made by the staff of said committee relative to the [administrative] 
practices and procedures of” several agencies of the Government. 
Id., at II. Following the text of the monograph is the “Appendix,” 
which in turn is described in a “Foreword” as follows: “This state-
ment, developed from a report by the Bureau of Old-Age and Sur-
vivors Insurance making certain recommendations for the Board’s 
consideration, describes the essential features of a hearing and review 
system which has been authorized by the Board and which is designed 
to meet both the statutory requirements and the social purposes of 
the old-age and survivors insurance program. It has been developed 
during several months under the leadership of Ralph F. Fuchs, 
professor of law, Washington University, St. Louis, Mo., a consultant 
of this Bureau, by whom the Bureau’s report, in the main, was 
written.” Id., at 34. After the “Foreword” follows a three-part 
report in somewhat smaller type, the second of which parts is 
entitled “Considerations Affecting the Hearing and Review System.” 
Within this second part, appears the language which Mr . Just ic e  
Bre nn an ’s dissent characterizes as “the reading which the Social
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A somewhat more substantial argument that the third 
sentence of § 405 (h) does not deprive the District Court 
of federal-question jurisdiction relies on the fact that it 
only affects actions to recover on “any claim arising 
under [Title II]” of the Social Security Act.7 The argu-
ment is that the present action arises under the Constitu-
tion and not under Title II. It would, of course, be 
fruitless to contend that appellees’ claim is one which 
does not arise under the Constitution, since their consti-
tutional arguments are critical to their complaint. But 
it is just as fruitless to argue that this action does not 
also arise under the Social Security Act. For not only 
is it Social Security benefits which appellees seek to re-
cover, but it is the Social Security Act which provides 

Security Board itself gave to the provision soon after it went into 
effect.” Post, at 790.

We have some doubts that the report of a consultant can be 
properly characterized as incorporating the “reading which the 
Social Security Board itself gave” to this provision. Even if the 
report as a whole is stated to have been “approved” by the Board, 
there is no indication that such approval extends beyond the report’s 
broad-brush conceptualization of “the essential features of a hearing 
and review system.” In any event, we do not agree that an 
administrative agency’s general discussion of a statute, occurring 
after its passage, and in a context which does not require it to 
focus closely on the operative impact of a particular provision, 
is either an important indicator of congressional intent, as the 
dissent suggests, post, at 792, or an authoritative source for the 
proposition that a provision serves a particular function. Finally, 
even if the report is an accurate reading of the Act, its significance 
goes only to whether the third sentence of § 405 (h) serves a 
function in addition to that which we believe it serves; the possi-
bility that the District Court’s interpretation renders the third 
sentence only largely superfluous rather than totally so is not 
sufficient to disturb our analysis of the role of that sentence in this 
case.

7 Title II contains the old-age, survivors, and disability insurance 
programs codified at 42 U. S. C. § 401 et seq.
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both the standing and the substantive basis for the 
presentation of their constitutional contentions. Appel-
lees sought, and the District Court granted, a judgment 
directing the Secretary to pay Social Security benefits. 
To contend that such an action does not arise under the 
Act whose benefits are sought is to ignore both the lan-
guage and the substance of the complaint and judgment. 
This being so, the third sentence of § 405 (h) precludes 
resort to federal-question jurisdiction for the adjudication 
of appellees’ constitutional contentions.

It has also been argued that Johnson n . Robison, 415 
U. S. 361 (1974), supports the proposition that appellees 
are not seeking to recover on a claim arising under Title 
II. In that case we considered 38 U. S. C. § 211 (a), 
which provides:

“[T]he decisions of the [Veterans’] Administrator 
on any question of law or fact under any law ad-
ministered by the Veterans’ Administration provid-
ing benefits for veterans . . . shall be final and con-
clusive and no other official or any court of the 
United States shall have power or jurisdiction to 
review any such decision by an action in the nature 
of mandamus or otherwise.”

We were required to resolve whether this language pre-
cluded an attack on the constitutionality of a statutory 
limitation. We concluded that it did not, basically be-
cause such a limitation was not a “decision” of the Ad-
ministrator “on any question of law or fact”; indeed, 
the “decision” had been made by Congress, not the 
Administrator, and the issue was one which the Ad-
ministrator considered to be beyond his jurisdiction. 
415 U. S., at 367-368. Thus the question sought to be 
litigated was simply not within §211 (a)’s express lan-
guage, and there was accordingly no basis for conclud-
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ing that Congress sought to preclude review of the con-
stitutionality of veterans’ legislation.

The language of § 405 (h) is quite different. Its reach 
is not limited to decisions of the Secretary on issues of 
law or fact. Rather, it extends to any “action” seeking 
“to recover on any [Social Security] claim”—irrespec-
tive of whether resort to judicial processes is necessitated 
by discretionary decisions of the Secretary or by his non- 
discretionary application of allegedly unconstitutional 
statutory restrictions.

There is another reason why Johnson v. Robison is in-
apposite. It was expressly based, at least in part, on the 
fact that if § 211 (a) reached constitutional challenges 
to statutory limitations, then absolutely no judicial con-
sideration of the issue would be available. Not only 
would such a restriction have been extraordinary, such 
that “clear and convincing” evidence would be required 
before we would ascribe such intent to Congress, 415 U. S., 
at 373, but it would have raised a serious constitutional 
question of the validity of the statute as so construed. 
Id., at 366-367. In the present case, as will be discussed 
below, the Social Security Act itself provides jurisdiction 
for constitutional challenges to its provisions. Thus the 
plain words of the third sentence of § 405 (h) do not pre-
clude constitutional challenges. They simply require that 
they be brought under jurisdictional grants contained in 
the Act, and thus in conformity with the same standards 
which are applicable to nonconstitutional claims arising 
under the Act. The result is not only of unquestionable 
constitutionality, but it is also manifestly reasonable, 
since it assures the Secretary the opportunity prior to 
constitutional litigation to ascertain, for example, that 
the particular claims involved are neither invalid for 
other reasons nor allowable under other provisions of the 
Social Security Act.
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As has been stated, the Social Security Act itself pro-
vides for district court review of the Secretary’s deter-
minations. Title 42 U. S. C. § 405 (g) provides that 
“[a]ny individual, after any final decision of the Secre-
tary made after a hearing to which he was a party, 
irrespective of the amount in controversy, may obtain a 
review of such decision by a civil action commenced 
within sixty days after the mailing to him of notice of such 
decision ....” See n. 5, supra. The question with which 
we must now deal is whether this provision could serve 
as a jurisdictional basis for the District Court’s considera-
tion of the present case. We conclude that it provided 
jurisdiction only as to the named appellees and not as 
to the unnamed members of the class.8

Section 405 (g) specifies the following requirements for 
judicial review: (1) a final decision of the Secretary 
made after a hearing; (2) commencement of a civil 
action within 60 days after the mailing of notice of such 
decision (or within such further time as the Secretary 

8 Since § 405 (g) is the basis for district court jurisdiction, there 
is some question as to whether it had authority to enjoin the oper-
ation of the duration-of-relationship requirements. Section 405 (g) 
accords authority to affirm, modify, or reverse a decision of the Sec-
retary. It contains no suggestion that a reviewing court is em-
powered to enter an injunctive decree whose operation reaches 
beyond the particular applicants before the court. In view of our 
dispositions of the class-action and constitutional issues in this case, 
the only significance of this problem goes to our own jurisdiction. 
If a § 405 (g) court is not empowered to enjoin the operation of a 
federal statute, then a three-judge District Court was not required 
to hear this case, 28 U. S. C. § 2282, and we are without jurisdiction 
under 28 U. S. C. § 1253. However, whether or not the three-judge 
court was properly convened, that court did hold a federal statute 
unconstitutional in a civil action to which a federal agency and 
officers are parties. We thus have direct appellate jurisdiction under 
28 U. S. C. § 1252. McLucas v. DeChamplain, 421 U. S. 21, 31-32 
(1975).
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may allow); and (3) filing of the action in an appro-
priate district court, in general that of the plaintiff’s 
residence or principal place of business. The second and 
third of these requirements specify, respectively, a stat-
ute of limitations and appropriate venue. As such, they 
are waivable by the parties, and not having been timely 
raised below, see Fed. Rules Civ. Proc. 8 (c), 12 (h)(1), 
need not be considered here. We interpret the first re-
quirement, however, to be central to the requisite grant 
of subject-matter jurisdiction—the statute empowers dis-
trict courts to review a particular type of decision by 
the Secretary, that type being those which are “final” 
and “made after a hearing.”

In the present case, the complaint seeks review of the 
denial of benefits based on the plain wording of a statute 
which is alleged to be unconstitutional. That a denial 
on such grounds, which are beyond the power of the 
Secretary to affect, is nonetheless a decision of the Secre-
tary for these purposes has been heretofore established. 
Flemming v. Nestor, 363 U. S. 603 (1960). As to class 
members, however, the complaint is deficient in that it 
contains no allegations that they have even filed an 
application with the Secretary, much less that he has 
rendered any decision, final or otherwise, review of which 
is sought. The class thus cannot satisfy the require-
ments for jurisdiction under 42 U. S. C. § 405 (g). Other 
sources of jurisdiction being foreclosed by § 405 (h), the 
District Court was without jurisdiction over so much of 
the complaint as concerns the class, and it should have 
entered an appropriate order of dismissal.

The jurisdictional issue with respect to the named 
appellees is somewhat more difficult. In a paragraph 
entitled “Exhaustion of Remedies,” the complaint alleges 
that they fully presented their claims for benefits “to 
their district Social Security Office and, upon denial, to 
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the Regional Office for reconsideration.” It further al-
leges that they have no dispute with the Regional Office’s 
findings of fact or applications of statutory law, and that 
the only issue is a matter of constitutional law which is 
beyond the Secretary’s competence. On their face these 
allegations with regard to exhaustion fall short of meet-
ing the literal requirement of § 405 (g) that there shall 
have been a “final decision of the Secretary made after a 
hearing.” They also fall short of satisfying the Secretary’s 
regulations, which specify that the finality required for 
judicial review is achieved only after the further steps 
of a hearing before an administrative law judge and, pos-
sibly, consideration by the Appeals Council. See 20 
CFR §§ 404.916,404.940,404.951 (1974).

We have previously recognized that the doctrine of 
administrative exhaustion should be applied with a re-
gard for the particular administrative scheme at issue. 
Parisi v. Davidson, 405 U. S. 34 (1972); McKart v. 
United States, 395 U. S. 185 (1969). Exhaustion is 
generally required as a matter of preventing premature 
interference with agency processes, so that the agency 
may function efficiently and so that it may have an 
opportunity to correct its own errors, to afford the parties 
and the courts the benefit of its experience and expertise, 
and to compile a record which is adequate for judicial 
review. See, e. g., id., at 193-194. Plainly these pur-
poses have been served once the Secretary has satisfied 
himself that the only issue is the constitutionality of 
a statutory requirement, a matter which is beyond his 
jurisdiction to determine, and that the claim is neither 
otherwise invalid nor cognizable under a different sec-
tion of the Act. Once a benefit applicant has presented 
his or her claim at a sufficiently high level of review 
to satisfy the Secretary’s administrative needs, further 
exhaustion would not merely be futile for the applicant, 



766 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

but would also be a commitment of administrative re-
sources unsupported by any administrative or judicial 
interest.

The present case, of course, is significantly different 
from McKart in that a “final decision” is a statutorily 
specified jurisdictional prerequisite. The requirement 
is, therefore, as we have previously noted, something 
more than simply a codification of the judicially devel-
oped doctrine of exhaustion, and may not be dispensed 
with merely by a judicial conclusion of futility such as 
that made by the District Court here. But it is equally 
true that the requirement of a “final decision” contained 
in § 405 (g) is not precisely analogous to the more classi-
cal jurisdictional requirements contained in such sections 
of Title 28 as 1331 and 1332. The term “final decision” 
is not only left undefined by the Act, but its meaning is 
left to the Secretary to flesh out by regulation.9 Section 
405 (Z) accords the Secretary complete authority to 
delegate his statutory duties to officers and employees 
of the Department of Health, Education, and Welfare. 
The statutory scheme is thus one in which the Secre-
tary may specify such requirements for exhaustion as 
he deems serve his own interests in effective and effi-
cient administration. While a court may not substitute 
its conclusion as to futility for the contrary conclusion 
of the Secretary, we believe it would be inconsistent with 
the congressional scheme to bar the Secretary from de-

9 Title 42 U. S. C. § 405 (a) :
“The Secretary shall have full power and authority to make 

rules and regulations and to establish procedures, not inconsistent 
with the provisions of this subchapter, which are necessary or appro-
priate to carry out such provisions, and shall adopt reasonable and 
proper rules and regulations to regulate and provide for the nature 
and extent of the proofs and evidence and the method of taking and 
furnishing the same in order to establish the right to benefits 
hereunder.”



WEINBERGER v. SALFI 767

749 Opinion of the Court

termining in particular cases that full exhaustion of in-
ternal review procedures is not necessary for a decision 
to be “final” within the language of § 405 (g).

Much the same may be said about the statutory re-
quirement that the Secretary’s decision be made “after 
a hearing.” Not only would a hearing be futile and 
wasteful, once the Secretary has determined that the 
only issue to be resolved is a matter of constitutional law 
concededly beyond his competence to decide, but the 
Secretary may, of course, award benefits without requir-
ing a hearing. We do not understand the statute to 
prevent him from similarly determining in favor of the 
applicant, without a hearing, all issues with regard to 
eligibility save for one as to which he considers a hearing 
to be useless.

In the present case the Secretary does not raise any 
challenge to the sufficiency of the allegations of exhaus-
tion in appellees’ complaint. We interpret this to be a 
determination by him that for the purposes of this liti-
gation the reconsideration determination is “final.” The 
named appellees thus satisfy the requirements for § 405 
(g) judicial review, and we proceed to the merits of their 
claim.10

Ill
The District Court relied on congressional history for 

the proposition that the duration-of-relationship require-
ment was intended to prevent the use of sham marriages 
to secure Social Security payments. As such, concluded 
the court, “the requirement constitutes a presumption 
that marriages like Mrs. Salfi’s, which did not precede 

10 Section 405 (g) jurisdiction in Weinberger v. Wiesenfeld, 420 
U. S. 636 (1975), was similarly present. In that case the Secre-
tary stipulated that exhaustion would have been futile, and he did 
not make any contentions that Wiesenfeld had not complied with the 
requirements of § 405 (g). Id., at 641 n. 8.
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the wage earner’s death by at least nine months, were 
entered into for the purpose of securing Social Security 
benefits.” 373 F. Supp., at 965. The presumption was, 
moreover, conclusive, because applicants were not afforded 
an opportunity to disprove the presence of the illicit 
purpose. The court held that under our decisions in 
Cleveland Board of Education v. LaFleur, 414 U. S. 632 
(1974); Vlandis v. Kline, 412 U. S. 441 (1973); and Stan-
ley v. Illinois, 405 U. S. 645 (1972), the requirement was 
unconstitutional, because it presumed a fact which was 
not necessarily or universally true.

Our ultimate conclusion is that the District Court was 
wrong in holding the duration-of-relationship require-
ment unconstitutional. Because we are aware that our 
various holdings in related cases do not all sound pre-
cisely the same note, we will explain ourselves at some 
length.

The standard for testing the validity of Congress’ 
Social Security classification was clearly stated in Flem-
ming v. Nestor, 363 U. S., at 611:

“Particularly when we deal with a withholding of 
a noncontractual benefit under a social welfare pro-
gram such as [Social Security], we must recognize 
that the Due Process Clause can be thought to inter-
pose a bar only if the statute manifests a patently 
arbitrary classification, utterly lacking in rational 
justification.”

In Richardson n . Belcher, 404 U. S. 78 (1971), a por-
tion of the Social Security Act which required an other-
wise entitled disability claimant to be subjected to an 
“offset” by reason of his simultaneous receipt of state 
workmen’s compensation benefits was attacked as being 
violative of the Due Process Clause of the Fifth Amend-
ment. The claimant in that case asserted that the pro-
vision was arbitrary in that it required offsetting of a 
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state workmen’s compensation payment, but not of a 
similar payment made by a private disability insurer. 
The Court said :

“If the goals sought are legitimate, and the classifi-
cation adopted is rationally related to the achieve-
ment of those goals, then the action of Congress is 
not so arbitrary as to violate the Due Process Clause 
of the Fifth Amendment.” 404 U. S., at 84.

Two Terms earlier the Court had decided the case of 
Dandridge v. Williams, 397 U. S. 471 (1970), in which 
it rejected a claim that Maryland welfare legislation vio-
lated the Equal Protection Clause of the Fourteenth 
Amendment. The Court had said :

“In the area of economics and social welfare, a 
State does not violate the Equal Protection Clause 
merely because the classifications made by its laws 
are imperfect. If the classification has some ‘rea-
sonable basis,’ it does not offend the Constitution 
simply because the classification ‘is not made with 
mathematical nicety or because in practice it results 
in some inequality.’ Lindsley v. Natural Carbonic 
Gas Co., 220 U. S. 61, 78. ‘The problems of govern-
ment are practical ones and may justify, if they do 
not require, rough accommodations—illogical, it may 
be, and unscientific.’ Metropolis Theatre Co. v. 
City of Chicago, 228 U. S. 61, 69-70. . . .

“To be sure, the cases cited, and many others enun-
ciating this fundamental standard under the Equal 
Protection Clause, have in the main involved state 
regulation of business or industry. The adminis-
tration of public welfare assistance, by contrast, in-
volves the most basic economic needs of impover-
ished human beings. We recognize the dramatically 
real factual difference between the cited cases and 
this one, but we can find no basis for applying a 
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different constitutional standard. ... It is a stand-
ard that has consistently been applied to state legis-
lation restricting the availability of employment 
opportunities. Goesaert n . Cleary, 335 U. S. 464; 
Kotch n . Board of River Port Pilot Comm’rs, 330 
U. S. 552. See also Flemming v. Nestor, 363 U. S. 
603. And it is a standard that is true to the prin-
ciple that the Fourteenth Amendment gives the fed-
eral courts no power to impose upon the States their 
views of what constitutes wise economic or social 
policy.” Id., at 485-486.

The relation between the equal protection analysis of 
Dandridge and the Fifth Amendment due process analy-
sis of Flemming v. Nestor and Richardson v. Belcher was 
described in the latter case in this language:

“A statutory classification in the area of social wel-
fare is consistent with the Equal Protection Clause 
of the Fourteenth Amendment if it is ‘rationally 
based and free from invidious discrimination.’ Dand-
ridge v. Williams, 397 U. S. 471, 487. While the 
present case, involving as it does a federal statute, 
does not directly implicate the Fourteenth Amend-
ment’s Equal Protection Clause, a classification that 
meets the test articulated in Dandridge is perforce 
consistent with the due process requirement of the 
Fifth Amendment. Cf. Bolling v. Sharpe, 347 U. S. 
497, 499.” 404 U. S., at 81. *

These cases quite plainly lay down the governing prin-
ciple for disposing of constitutional challenges to classifi-
cations in this type of social welfare legislation. The 
District Court, however, chose to rely on Cleveland Board 
of Education v. LaFleur, supra; Vlandis v. Kline, supra; 
and Stanley v. Illinois, supra. It characterized this re-
cent group of cases as dealing with “the appropriateness
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of conclusive evidentiary presumptions.” 373 F. Supp., 
at 965.

Stanley v. Illinois held that it was a denial of the equal 
protection guaranteed by the Fourteenth Amendment for 
a State to deny a hearing on parental fitness to an unwed 
father when such a hearing was granted to all other 
parents whose custody of their children was challenged. 
This Court referred to the fact that the “rights to con-
ceive and to raise one’s children have been deemed ‘essen-
tial,’ Meyer v. Nebraska, 262 U. S. 390, 399 (1923), ‘basic 
civil rights of man,’ Skinner v. Oklahoma, 316 U. S. 535, 
541 (1942), and ‘[r]ights far more precious . . . than 
property rights,’ May v. Anderson, 345 U. S. 528, 533 
(1953).” 405 U. S., at 651.

In Vlandis n . Kline, a statutory definition of “resi-
dents” for purposes of fixing tuition to be paid by stu-
dents in a state university system was held invalid. The 
Court held that where Connecticut purported to be con-
cerned with residency, it might not at the same time 
deny to one seeking to meet its test of residency the 
opportunity to show factors clearly bearing on that issue. 
412 U. S., at 452.

In LaFleur the Court held invalid, on the authority of 
Stanley and Vlandis, school board regulations requiring 
pregnant school teachers to take unpaid maternity leave 
commencing four to five months before the expected birth. 
The Court stated its longstanding recognition “that free-
dom of personal choice in matters of marriage and family 
life is one of the liberties protected by the Due Process 
Clause of the Fourteenth Amendment,” 414 U. S., at 639- 
640, and that “overly restrictive maternity leave regula-
tions can constitute a heavy burden on the exercise of 
these protected freedoms.” Id., at 640.

We hold that these cases are not controlling on the 
issue before us now. Unlike the claims involved in 
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Stanley and LaFleur, a noncontractual claim to receive 
funds from the public treasury enjoys no constitutionally 
protected status, Dandridge v. Williams, supra, though 
of course Congress may not invidiously discriminate 
among such claimants on the basis of a “bare congres-
sional desire to harm a politically unpopular group,” 
U. S. Dept, of Agriculture v. Moreno, 413 U. S. 528, 534 
(1973), or on the basis of criteria which bear no rational 
relation to a legitimate legislative goal. Jimenez v. 
Weinberger, 417 U. S. 628, 636 (1974); U. S. Dept, of 
Agriculture v. Murry, 413 U. S. 508, 513-514 (1973). 
Unlike the statutory scheme in Vlandis, 412 U. S., at 449, 
the Social Security Act does not purport to speak in terms 
of the bona fides of the parties to a marriage, but then 
make plainly relevant evidence of such bona fides inad-
missible. As in Starns v. Malkerson, 326 F. Supp. 234 
(Minn. 1970), summarily aff’d, 401 U. S. 985 (1971), the 
benefits here are available upon compliance with an ob-
jective criterion, one which the Legislature considered to 
bear a sufficiently close nexus with underlying policy ob-
jectives to be used as the test for eligibility. Like the 
plaintiffs in Starns, appellees are completely free to pre-
sent evidence that they meet the specified requirements; 
failing in this effort, their only constitutional claim is that 
the test they cannot meet is not so rationally related to a 
legitimate legislative objective that it can be used to 
deprive them of benefits available to those who do satisfy 
that test.

We think that the District Court’s extension of the 
holdings of Stanley, Vlandis, and LaFleur to the eligibility 
requirement in issue here would turn the doctrine of 
those cases into a virtual engine of destruction for count-
less legislative judgments which have heretofore been 
thought wholly consistent with the Fifth and Fourteenth 
Amendments to the Constitution. For example, the very
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section of Title 42 which authorizes an action such as 
this, § 405 (g), requires that a claim be filed within 60 
days after administrative remedies are exhausted. It is 
indisputable that this requirement places people who file 
their claims more than 60 days after exhaustion in a 
different “class” from people who file their claims within 
the time limit. If we were to follow the District Court’s 
analysis, we would first try to ascertain the congressional 
“purpose” behind the provision, and probably would con-
clude that it was to prevent stale claims from being 
asserted in court. We would then turn to the questions 
of whether such a flat cutoff provision was necessary to 
protect the Secretary from stale claims, whether it would 
be possible to make individualized determinations as to 
any prejudice suffered by the Secretary as the result of 
an untimely filing, and whether or not an individualized 
hearing on that issue should be required in each case. 
This would represent a degree of judicial involvement 
in the legislative function which we have eschewed except 
in the most unusual circumstances, and which is quite 
unlike the judicial role mandated by Dandridge, Belcher, 
and Nestor, as well as by a host of cases arising from 
legislative efforts to regulate private business enterprises.

In Williamson v. Lee Optical Co., 348 U. S. 483 (1955), 
the Court dealt with a claim that the Equal Protection 
Clause of the Fourteenth Amendment was violated by 
an Oklahoma statute which subjected opticians to a sys-
tem of detailed regulation, but which exempted sellers 
of ready-to-wear glasses. In sustaining the statute the 
Court said:

“The problem of legislative classification is a peren-
nial one, admitting of no doctrinaire definition. 
Evils in the same field may be of different dimen-
sions and proportions, requiring different remedies. 
Or so the legislature may think.” Id., at 489.
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More recently, in Mourning v. Family Publications 
Service, Inc., 411 U. S. 356 (1973), the Court sustained 
the constitutionality of a regulation promulgated under 
the Truth in Lending Act which made the Act’s dis-
closure provisions applicable whenever credit is offered 
to a consumer “ ‘for which either a finance charge is or 
may be imposed or which pursuant to an agreement, is 
or may be payable in more than four installments.’ ” Id., 
at 362. The regulation was challenged because it was 
said to conclusively presume that payments made un-
der an agreement providing for more than four instal-
ments necessarily included a finance charge, when in fact 
that might not be the case. The Court rejected the 
constitutional challenge in this language:

“The rule was intended as a prophylactic measure; 
it does not presume that all creditors who are within 
its ambit assess finance charges, but, rather, imposes 
a disclosure requirement on all members of a defined 
class in order to discourage evasion by a substantial 
portion of that class.” Id., at 377.

If the Fifth and Fourteenth Amendments permit this 
latitude to legislative decisions regulating the private 
sector of the economy, they surely allow no less latitude 
in prescribing the conditions upon which funds shall be 
dispensed from the public treasury. Dandridge n . Wil-
liams, supra. With these principles in mind, we turn to 
consider the statutory provisions which the District 
Court held invalid.

Title 42 U. S. C. § 402 (1970 ed. and Supp. Ill) is the 
basic congressional enactment defining eligibility for old- 
age and survivors insurance benefit payments, and is 
divided into 23 lettered subsections. Subsection (g) is 
entitled “Mother’s insurance benefits,” and primarily gov-
erns the claim of appellee Salfi. Subsection (d) governs 
eligibility for child’s insurance benefits, and is the pro-
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vision under which appellee Kalnins makes her claim. 
These subsections, along with others in § 402, specify 
the types of social risks for which protection is provided 
by what is basically a statutory insurance policy.

A different insurance system, but similarly defined by 
statute and operated by a governmental entity, was the 
subject of our consideration in Geduldig v. Aiello, 417 
U. S. 484 (1974), and our disposition of that case is 
instructive. We reversed the judgment of a District 
Court which had held that a California state disability 
insurance program was invalid insofar as it failed to 
provide benefits for disabilities associated with normal 
pregnancy. In our opinion we said:

“The District Court suggested that moderate al-
terations in what it regarded as ‘variables’ of the 
disability insurance program could be made to ac-
commodate the substantial expense required to 
include normal pregnancy within the program’s pro-
tection. The same can be said, however, with 
respect to the other expensive class of disabilities 
that are excluded from coverage—short-term dis-
abilities. If the Equal Protection Clause were 
thought to compel disability payments for normal 
pregnancy, it is hard to perceive why it would not 
also compel payments for short-term disabilities suf-
fered by participating employees.

“It is evident that a totally comprehensive pro-
gram would be substantially more costly than 
the present program and would inevitably require 
state subsidy, a higher rate of employee contribu-
tion, a lower scale of benefits for those suffering 
insured disabilities, or some combination of these 
measures. There is nothing in the Constitution, 
however, that requires the State to subordinate or 
compromise its legitimate interests solely to create
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a more comprehensive social insurance program than 
it already has.” Id., at 495-496.

The present case is somewhat different, since the Sec-
retary principally defends the duration-of-relationship 
requirement, not as a reasonable legislative decision to 
exclude a particular type of risk from coverage, but in-
stead as a method of assuring that payments are made 
only upon the occurrence of events the risk of which is 
covered by the insurance program.11 Commercial insur-
ance policies have traditionally relied upon fixed, pro-
phylactic rules to protect against abuses which could 
expand liability beyond the risks which are within the 
general concept of its coverage. For example, life insur-
ance policies often cover deaths by suicide, but not those 
suicides which were contemplated when the policy was 
purchased. Frequently the method chosen to contain 
liability within these conceptual bounds is a strict rule 
that deaths by suicide are covered if, and only if, they 
occur some fixed period of time after the policy is issued. 
See, e. g., 9 G. Couch, Cyclopedia of Insurance Law § 40.50 
(2d ed. 1962). While such a limitation doubtless proves 
in particular cases to be “under-inclusive” or “over- 
inclusive,” in light of its presumed purpose, it is nonethe-
less a widely accepted response to legitimate interests in 
administrative economy and certainty of coverage for 
those who meet its terms. When the Government 
chooses to follow this tradition in its own social insurance 
programs, it does not come up against a constitutional 
stone wall. Rather, it may rely on such rules so long as 

11 The Secretary also briefly argues that the duration-of-relation-
ship requirement rationally serves the interest in providing benefits 
only for persons who are likely to have become dependent upon 
the wage earner. Brief for Appellants 11-12. In view of our con-
clusion with regard to his principal argument, we need not con-
sider this justification.
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they comport with the standards of legislative reason-
ableness enunciated in cases like Dandridge n . Williams 
and Richardson v. Belcher.

Under those standards, the question raised is not 
whether a statutory provision precisely filters out those, 
and only those, who are in the factual position which 
generated the congressional concern reflected in the stat-
ute. Such a rule would ban all prophylactic provisions, 
and would be directly contrary to our holding in Mourn-
ing, supra. Nor is the question whether the provision 
filters out a substantial part of the class which caused 
congressional concern, or whether it filters out more mem-
bers of the class than nonmembers. The question is 
whether Congress, its concern having been reasonably 
aroused by the possibility of an abuse which it legiti-
mately desired to avoid, could rationally have concluded 
both that a particular limitation or qualification would 
protect against its occurrence, and that the expense and 
other difficulties of individual determinations justified 
the inherent imprecision of a prophylactic rule. We 
conclude that the duration-of-relationship test meets this 
constitutional standard.

The danger of persons entering a marriage relationship 
not to enjoy its traditional benefits, but instead to enable 
one spouse to claim benefits upon the anticipated early 
death of the wage earner, has been recognized from the 
very beginning of the Social Security program. While 
no early legislative history addresses itself specifically to 
the duration-of-relationship requirement for mother’s and 
child’s benefits, there were discussions of the analogous 
requirement for receipt of wife’s benefits under § 402 (b). 
See 42 U. S. C. § 416 (b) (1970 ed., Supp. IV), defining 
“wife.” Dr. A. J. Altmeyer, Chairman of the Social 
Security Board, noted that a five-year requirement 
“should be strict enough to prevent marriage in anticipa-
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tion of the larger benefit payments.” Hearings on Social 
Security before the House Committee on Ways and 
Means, 76th Cong., 1st Sess., vol. 3, p. 2297 (1939). 
Similarly, the Advisory Council on Social Security stated:

“The requirement that the wives’ allowance be 
payable only where marital status existed prior to the 
husband’s attainment of age 60 is intended to serve 
as protection against abuse of the plan through the 
contracting of marriages solely for the purpose of 
acquiring enhanced benefits. If the marriage takes 
place at least 5 years before any old-age benefits can 
be paid, a reasonable assumption exists that it was 
contracted in good faith.” Id., vol. 1, p. 31.

The Advisory Council also stated, with regard to § 402 
(e) widow’s benefits which, like mother’s benefits, depend 
on the § 416 (c) definition of “widow”:

“As in the case of wives’ allowances, it is believed 
desirable to protect the provisions for widows’ bene-
fits against abuse by the requirement of a minimum 
period of marital status.” Id., at 32.

Similar concerns were reflected in the House and 
Senate Reports on the 1946 amendment which reduced 
to three years the required duration of a marriage for 
the purposes of an eligible “wife.” It was stated:

“The original provision was intended to prevent ex-
ploitation of the fund by claims for benefits from 
persons who married beneficiaries solely to get wife’s 
benefits. Experience has shown that the require-
ment is unnecessarily restrictive for this purpose and 
that, in a number of cases, a wife is permanently 
barred from benefits even though the marriage was 
entered into many years before the wage earner 
became a beneficiary. The amendment, taken with 
the provision in section 202 (b) that the wife be 
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living with her husband in order to be eligible for 
benefits, should be sufficient protection for the trust 
fund and will remedy situations which now seem 
inequitable. Few persons are likely to marry be-
cause of the prospect of receiving a modest insurance 
benefit which will not be payable until after 3 years.” 
H. R. Rep. No. 2526, 79th Cong., 2d Sess., 25; S. Rep. 
No. 1862, 79th Cong., 2d Sess., 33.

Later amendments to the Act have been accompanied 
by discussions of the duration-of-relationship require-
ments contained in the definitions of “widow” and 
“child.” Like the early history of analogous require-
ments, they reflect congressional concern with the pos-
sibility of relationships entered for the purpose of obtain-
ing benefits. In 1967, when the durational period was 
reduced from one year to nine months, the House Report 
stated:

“Your committee’s bill would reduce the duration- 
of-relationship requirements for widows, widowers, 
and stepchildren of deceased workers from 1 year to 
9 months. The present law contains a 1-year dura-
tion-of-relationship requirement which was adopted 
as a safeguard against the payment of benefits where 
a relationship was entered into in order to secure 
benefit rights. While the present requirements have 
generally worked out satisfactorily, situations have 
been called to the committee’s attention in which 
benefits were not payable because the required rela-
tionship had existed for somewhat less than 1 year. 
Although some duration-of-relationship requirement 
is appropriate, a less stringent requirement would be 
adequate.” H. R. Rep. No. 544, 90th Cong., 1st 
Sess., 56.

When in 1972 Congress added the provisions of 42 
U. S. C. §416 (k)(2) (1970 ed., Supp. Ill) (eliminating 
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the nine-month requirement with respect to remarriages 
of persons who had previously been married for more than 
nine months), the House Report observed: “This dura- 
tion-of-relationship requirement is included in the law as 
a general precaution against the payment of benefits 
where the marriage was undertaken to secure benefit 
rights.” H. R. Rep. No. 92-231, p. 55 (1971).

Undoubtedly the concerns reflected in this congres-
sional material are legitimate, involving as they do the 
integrity of both the Social Security Trust Fund and 
the marriage relationship. It is also undoubtedly true 
that the duration-of-relationship requirement operates to 
lessen the likelihood of abuse through sham relationships 
entered in contemplation of imminent death. We also 
think that Congress could rationally have concluded that 
any imprecision from which it might suffer was justified 
by its ease and certainty of operation.

We note initially that the requirement is effective only 
within a somewhat narrow range of situations lacking 
certain characteristics which might reasonably be thought 
to establish the genuineness of a marital relationship 
which involves children (and thus the potential for 
mother’s and child’s benefits). Even though a surviving 
wife has not been married for a period of nine months 
immediately prior to her husband’s death, she is nonethe-
less within the definition of “widow” if she meets one of 
the other disjunctive requirements of §416 (c). If she 
is the mother of her late husband’s son or daughter; if 
she legally adopted his son or daughter while she was 
married to him and while such son or daughter was under 
the age of 18; if he legally adopted her son or daugh-
ter under the same circumstances; or if during their 
marriage, however short, they legally adopted a child 
under the age of 18—in any of these circumstances the 
surviving wife may claim widow’s or mother’s benefits 
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even though she has not been married to her husband for 
a full nine months.12 The common denominator of 
these disjunctive requirements appears to us to be the 
assumption of responsibilities normally associated with 
marriage, and we think that Congress has treated them 
as alternative indicia of the fact that the marriage was 
entered into for a reason other than the desire to shortly 
acquire benefits. The marriages in which the widow 
must depend on qualifying under the nine-month re-
quirement are those in which none of these other ob-
jective evidences of the assumption of marital responsi-
bilities are present.

Even so, §416 (c)(5) undoubtedly excludes some sur-
viving wives who married with no anticipation of shortly 
becoming widows, and it may be that appellee Salfi is 
among them. It likewise may be true that the require-
ment does not filter out every such claimant, if a wage 
earner lingers longer than anticipated, or in the case of 
illnesses which can be recognized as terminal more than 
nine months prior to death. But neither of these facts 
necessarily renders the statutory scheme unconstitutional.

While it is possible to debate the wisdom of excluding 
legitimate claimants in order to discourage sham rela-
tionships, and of relying on a rule which may not exclude 
some obviously sham arrangements, we think it clear 
that Congress could rationally choose to adopt such a 
course. Large numbers of people are eligible for these 
programs and are potentially subject to inquiry as to the 
validity of their relationships to wage earners. These 
people include not only the classes which appellees repre-
sent,13 but also claimants in other programs for which 

12 Similarly, the natural or adopted child of a deceased wage 
earner need not meet the nine-month requirement. See 42 U. S. C. 
§416 (e)(1) (1970 ed., Supp. III).

13 According to the Social Security Administration, in calendar 
1973 there were 125,000 applicants for mother’s benefits, 1,313,000
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the Social Security Act imposes duration-of-relationship 
requirements.14 Not only does the prophylactic approach 
thus obviate the necessity for large numbers of individu-
alized determinations, but it also protects large numbers 
of claimants who satisfy the rule from the uncertainties 
and delays of administrative inquiry into the circum-
stances of their marriages. Nor is it at all clear that 
individual determinations could effectively filter out sham 
arrangements, since neither marital intent, life expectancy, 
nor knowledge of terminal illness has been shown by

for child’s benefits, and 403,000 for widow’s/widower’s benefits, 
While these figures include large numbers of persons who qualify 
on bases other than the duration of their relationship with a wage 
earner, they also doubtlessly exclude persons who did not even apply 
because of the durational restriction, or who were thereby dis-
suaded from entering the relationship. A feel for the magnitude of 
the potential for case-by-case determinations can also be developed 
by reference to the Social Security Administration’s estimate that 
judgment for the class which the named appellees sought to repre-
sent would involve payments of $30 million, assuming retroactivity 
to 1967. This figure does not reflect payments in behalf of per-
sons who met the objective nine-month requirement, or who could 
not meet it and therefore either never applied or never entered the 
relationship.

14 See 42 U. S. C. §§416 (b), (f), and (g), defining “wife,” “hus-
band,” and “widower.” These various definitions impose duration- 
of-relationship requirements with regard to “wife’s” benefits, 42 
U. S. C. § 402 (b) (1970 ed. and Supp. Ill), “husband’s” benefits, 42 
U. S. C. §402 (c), and “widower’s” benefits, 42 U. S. C. §402 (f) 
(1970 ed. and Supp. Ill). In addition, “widow’s” benefits, 42 U. S. C. 
§ 402 (e) (1970 ed. and Supp. Ill), are available only to those women 
who satisfy §416(c)’s definition of “widow.” “Parent’s” benefits, 
42 U. S. C. §402 (h), are also subject to an objective eligibility re-
quirement which is similar to a duration-of-relationship requirement. 
Under §402 (h)(3), stepparents and adoptive parents may receive 
benefits with respect to a deceased child who was providing at least 
half of their support, but only if the marriage or adoption creating 
their relationship occurred prior to the child’s 16th birthday.
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appellees to be reliably determinable.15 Finally, the very 
possibility of prevailing at a hearing could reasonably be 
expected to encourage sham relationships.

15 Appellees do not contend that marital intent or life expectancy 
can be reliably determined. They argue, however, that because a 
marriage could not be entered in contemplation of imminent death 
unless the wage earner’s “terminal illness” was known, the inquiry 
need go no farther than the issue of whether the parties to the 
marriage knew of such an illness. They claim that applicants could 
demonstrate the state of their knowledge by physicians’ affidavits or 
documentary medical evidence. These contentions are not, how-
ever, supported by any factual rebuttals of the variety of diffi-
culties which Congress was entitled to expect to be encountered. 
See McGowan v. Maryland, 366 U. S. 420, 426 (1961).

For example, all evidence of “knowledge of terminal illness” 
would ordinarily be under the control of applicants, which suggests 
that they should bear the burden of proof. But this burden could 
be convincingly carried only with respect to wage earners who 
happened to have had physical examinations shortly before their 
weddings; on the other hand, awarding benefits where the wage 
earner had not had an examination, and no medical evidence was 
available, would encourage participants in sham arrangements to 
conceal their own adverse medical evidence. Even when adequate 
medical evidence was available there could easily be difficulties in 
determining whether a wage earner’s physical condition amounted to 
a “terminal illness”; if that concept were restricted to conditions 
which were virtually certain to result in an early death, benefits 
would probably be too broadly available, since certainty of im-
minent death rather than a mere high probability of it is not a 
prerequisite to a sham relationship; yet inquiries into the degree 
of likelihood of death could become very complex indeed.

Additional problems with appellees’ proposed test arise because 
it, like the duration-of-relationship requirement, is not precisely 
related to the objective of denying benefits which are sought on the 
basis of sham relationships. In the first place, it presumably would 
be necessary to limit the requirement of terminal illness inquiries to 
instances in which death occurred within a specified period after 
marriage. It would also appear to be necessary to set an outside 
limit on the length of the period within which death was expected 
that would disqualify applicants (after all, and paraphrasing Lord 
Keynes, in the long run we are all expected to die). Yet there will 
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The administrative difficulties of individual eligibility 
determinations are without doubt matters which Con-
gress may consider when determining whether to rely on 
rules which sweep more broadly than the evils with which 
they seek to deal. In this sense, the duration-of-rela- 
tionship requirement represents not merely a substantive 
policy determination that benefits should be awarded only 
on the basis of genuine marital relationships, but also a 
substantive policy determination that limited resources 
would not be well spent in making individual determina-
tions. It is an expression of Congress’ policy choice that 
the Social Security system, and its millions of benefici-
aries, would be best served by a prophylactic rule which 
bars claims arising from the bulk of sham marriages 
which are actually entered, which discourages such mar-

always be persons on one side of such lines who are seriously dis-
advantaged vis-à-vis persons on the other side. More basically, 
appellees’ test would clearly exclude persons who knew of a wage 
earner’s imminent death, but who entered their marriages for rea-
sons entirely unrelated to Social Security benefits, such as to fulfill 
the promises of a longstanding engagement. Thus appellees’ pro-
posed test would be subject to exactly the same constitutional at-
tacks which they direct toward the test on which Congress chose 
to rely.

Appellees point out that 42 U. S. C. § 416 (k) (1970 ed.,Supp. Ill) 
provides for limited exceptions to the duration-of-relationship require-
ment, unless the Secretary determines that at the time of the mar-
riage the wage earner “could not have reasonably been expected to 
live for nine months.” They argue that this represents Congress’ 
recognition that case-by-case consideration would not impose an 
inordinate administrative burden. The argument is without merit. 
Section 416 (k) expresses Congress’ willingness to accept case-by- 
case inquiries with regard to limited classes which bear particular 
indices of genuineness (the section is applicable in cases of accidental 
death, death in the line of military duty, and remarriages of persons 
previously married for more than nine months). This says nothing 
about the feasibility of making such inquiries in other circumstances, 
much less the rationality of choosing not to do so.
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riages from ever taking place, and which is also objective 
and easily administered.

The Constitution does not preclude such policy choices 
as a price for conducting programs for the distribution 
of social insurance benefits. Cf. Geduldig n . Aiello, 417 
U. S., at 496. Unlike criminal prosecutions, or the cus-
tody proceedings at issue in Stanley v. Illinois, such 
programs do not involve affirmative Government action 
which seriously curtails important liberties cognizable 
under the Constitution. There is thus no basis for our 
requiring individualized determinations when Congress 
can rationally conclude not only that generalized rules are 
appropriate to its purposes and concerns, but also that 
the difficulties of individual determinations outweigh the 
marginal increments in the precise effectuation of con-
gressional concern which they might be expected to 
produce.

The judgment of the District Court is
Reversed.

Mr . Just ice  Douglas , dissenting.
I agree with Mr . Justi ce  Brennan  that because there 

is clearly jurisdiction the Court’s extended discussion of 
the subject is unwarranted.

On the merits, I believe that the main problem with 
these legislatively created presumptions is that they 
frequently invade the right to a jury trial. See Tot v. 
United States, 319 U. S. 463, 473 (1943) (Black, J., con-
curring). The present law was designed to bar pay-
ment of certain Social Security benefits when the pur-
pose of the marriage was to obtain such benefits. 
Whether this was the aim of a particular marriage is 
a question of fact, to be decided by the jury in an ap-
propriate case. I therefore would vacate and remand 
the case to give Mrs. Salfi the right to show that her 
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marriage did not offend the statutory scheme, that it 
was not a sham.

Mr . Justice  Brennan , with whom Mr . Just ice  Mar -
shall  joins, dissenting.

The District Court did not err, in my view, either in 
holding that it had jurisdiction by virtue of 28 U. S. C. 
§ 1331, or in holding that the nine-month requirements 
of 42 U. S. C. §§416 (c)(5) and (e)(2) (1970 ed. and 
Supp. Ill) are constitutionally invalid.

I

Jurisdiction
The jurisdictional issue to which the Court devotes 

10 pages, only to conclude that there is indeed jurisdiction 
over the merits of this case both here and in the District 
Court, was not raised in this Court by the parties before 
us nor argued, except most peripherally,1 in the briefs or 

1 The appellants in their jurisdictional statement raised as one of 
the questions presented “[w]hether sovereign immunity bars this 
[suit] insofar as it seeks retroactive social security benefits.” Juris-
dictional Statement 2 (emphasis added). Their argument was 
that no retroactive benefits were available to the class, because 28 
U. S. C. § 1331 does not waive sovereign immunity, because 42 
U. S. C. § 405 (h) bars a suit seeking retroactive benefits except 
under § 405(g), and because the exhaustion requirements of §405 
(g) were not met. Brief for Appellants 16-18. See also Tr. 
of Oral Arg. 7-8:

“Question: . . . [I]s the United States satisfied there was juris-
diction in the district court here?

“Mrs. Shapiro: We are not satisfied that there was jurisdiction to 
the extent that it . . . identified a class and required retroactive 
payments to all members oj the class.” (Emphasis added.)

Thus, the appellants never claimed here that the District Court 
was w’ithout jurisdiction over the merits of this case, for they con-
ceded, apparently, jurisdiction to grant declaratory and injunctive 
relief.
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at oral argument. The question involves complicated 
questions of legislative intent and a statutory provision, 
42 U. S. C. § 405 (h), which has baffled district courts 
and courts of appeals for years in this and other con-
texts.2 Of course, this Court is always obliged to inquire 
into its own jurisdiction, when there is a substantial ques-
tion about whether jurisdiction is proper either in the 
lower courts or in this Court. But since here there is, 
according to the Court, jurisdiction over the cause of 
action in any event,3 I would have thought it the wiser 

2 See, e. g., on the effect of §§ 405 (g) and (h) on cases seeking 
to invalidate as unconstitutional a provision of Title II of the Social 
Security Act, Bartley v. Finch, 311 F. Supp. 876 (ED Ky. 1970), 
summarily aff’d on the merits sub nom. Bartley v. Richardson, 404 
U. S. 980 (1971); Gainville v. Richardson, 319 F. Supp. 16 (Mass. 
1970); Griffin v. Richardson, 346 F. Supp. 1226 (Md.), summarily 
aff’d, 409 U. S. 1069 (1972); Diaz v. Weinberger, 361 F. Supp. 1 
(SD Fla. 1973); Wiesenfeld v. Weinberger, 367 F. Supp. 981 (NJ 
1973), aff’d, 420 U. S. 636 (1975); Kohr v. Weinberger, 378 F. Supp. 
1299 (ED Pa. 1974) (appeal docketed, No. 74-5538).

Bartley v. Finch, supra, was the only one of these cases holding 
that § 405 (g) is the exclusive means of determining the constitu-
tionality of a provision of the Social Security Act, and that there 
was, because of noncompliance with §405 (g), no jurisdiction. The 
District Court then went on to decide the merits. This Court’s 
affirmance was explicitly on the merits, and thus must be taken to 
have held that there was jurisdiction even though § 405 (g) was not 
complied with.

Other courts have grappled with §§ 405 (g) and (h) in other 
contexts. See, e. g., FUice v. Celebrezze, 319 F. 2d 443 (CA9 
1963); compare Cappadora v. Celebrezze, 356 F. 2d 1 (CA2 1966), 
with Stuckey n . Weinberger, 488 F. 2d 904 (CA9 1973) (en banc). 
In Cappadora, supra, Judge Friendly, in considering the application 
of §§ 405 (g) and (h) to review of a decision not to reopen a claim 
of statutory qualification, cautioned against overly literal inter-
pretation of the sections. 356 F. 2d, at 4—5.

3 If the Court had determined to affirm on the merits, then the 
question actually raised by the appellants—whether there is juris-
diction to award retroactive benefits despite noncompliance with



788 OCTOBER TERM, 1974

Bre nn an , J., dissenting 422 U. S.

course merely to note that there was jurisdiction in the 
District Court either under 28 U. S. C. § 1331 or under 
42 U. S. C. § 405 (g), leaving the resolution of the ques-
tion of which is applicable to a case in which the decision 
is of some consequence, and in which the parties have, 
either of their own volition or upon request of the Court, 
briefed and argued the issue.4 Surely, the Court does 
not intend to adopt a new policy of always on its own 
canvassing, with a full discussion, all jurisdictional issues 
lurking behind every case, whether or not the issue has 
any impact at all on the resolution of the case.

Because the Court nonetheless treats the question 
fully, I am obliged to do so as well. For, at least insofar 
as my own research and consideration, unaided by the 
help ordinarily offered by adversary consideration, is ade-
quate, I am convinced that the Court is quite wrong 
about the intended reach of § 405 (h), and that its con-
struction attributes to Congress a purpose both contrary

§ 405 (g)—may have been fairly before us, and may have entailed 
canvassing the jurisdictional questions the Court today discusses. 
But since the Court reverses on the merits, the source of the District 
Court’s jurisdiction is immaterial and, particularly, it is irrelevant 
whether or not there was jurisdiction over the class complaint. The 
Court’s decision on the latter question, ante, at 764, can only be 
characterized as dictum.

4 In Norton v. Weinberger, appeal docketed, No. 74—6212, the Dis-
trict Court did not declare the contested portion of Title II of the 
Social Security Act unconstitutional, and we therefore lack jurisdic-
tion under 28 U. S. C. § 1252. Thus, if § 405 (g) is the exclusive 
route for determination of constitutional attacks on Title II, and if, 
as the Court suggests, ante, at 763 n. 8, there is a question regarding 
the power of a court to grant an injunction under § 405 (g), we 
could be without jurisdiction under 28 U. S. C. § 1253 in Norton be-
cause the three-judge court, without power to enjoin the statute, was 
improperly convened under 28 U. S. C. § 2282. Thus, Norton, un-
like this case, would be the appropriate vehicle for determination of 
the jurisdictional question decided today.
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to all established notions of administrative exhaustion 
and absolutely without support in the clear language or 
legislative history of the statute. Further, today’s deci-
sion is in square conflict with Johnson y. Robison, 415 
U. S. 361 (1974). And finally, even if § 405 (g) is the 
exclusive route for adjudicating actions seeking payment 
of a claim, I do not see how it can apply to the declara-
tory and injunctive aspects of this suit.

A
The Court rejects the District Court’s conclusion that 

§ 405 (h) is no more than a codified requirement of 
administrative exhaustion on the basis of the third sen-
tence of the section, which it characterizes as “sweep-
ing and direct and [stating] that no action shall be 
brought under § 1331, not merely that only those actions 
shall be brought in which administrative remedies have 
been exhausted.” Ante, at 757. But the sentence does 
not say that no action of any kind shall be brought under 
§ 1331, or other general grants of jurisdiction, which may 
result in entitling someone to benefits under Title II of 
the Act; it says merely that no action shall be brought 
under § 1331 et seq. “to recover on any claim arising 
under [Title II].” (Emphasis added.) This action, I 
believe, does not “arise under” Title II in the manner 
intended by § 405 (h), and it is, at least in part, not an 
action to “recover” on a claim. See Parts B and C, 
infra.

Section 405 (h), I believe, only bans, except under 
§ 405 (g), suits which arise under Title' II in the sense 
that they require the application of the statute to a set 
of facts, and which seek nothing more than a determi-
nation of eligibility claimed to arise under the Act. 
Thus, I basically agree with the District Court that § 405 
(h), including its last sentence, merely codifies the usual 



790 OCTOBER TERM, 1974

Bren na n , J., dissenting 422 U. S.

requirements of administrative exhaustion. The last 
sentence, in particular, provides that a plaintiff cannot 
avoid § 405 (g) and the first two sentences of § 405 (h) 
by bringing an action under a general grant of jurisdic-
tion claiming that the Social Security Act itself provides 
him certain rights. Rather, on such a claim a plaintiff 
must exhaust administrative remedies, and the District 
Court is limited to review of the Secretary’s decision, in 
the manner prescribed by § 405 (g).

The Court suggests that this reading of § 405 (h) 
makes the last sentence redundant. But this is the read-
ing which the Social Security Board itself gave to the 
provision soon after it went into effect. In a document 
prepared for and approved by the Board in January 
1940 as an outline of the procedures to be followed under 
the newly enacted Social Security Act Amendments of 
1939,5 the interaction between §§ 405 (g) and (h) is de-
scribed as follows:

“The judicial review section of the act, section 
[405 (g) ], provides for civil suits against the Social 
Security Board in the United States District Courts. 
These may be filed by parties to hearings before the 
Board who are dissatisfied with final decisions of the 
Board. The review of the Board’s actions in these 
suits will consist of a review of the Board’s records 
in these cases. Thus, on the one hand, the Board is 
protected against the possibility of reversals of its 
decisions in separate actions filed for the purpose .... 
Actions of this kind are specifically excluded by sec-
tion [405 (h)]. On the other hand, judicial review 

5 Sections 405 (g) and (h) were part of these amendments. See 
Social Security Act Amendments of 1939. Tit. II, § 201, 53 
Stat. 1362. Before that, the Social Security Act contained no 
explicit provisions concerning judicial review. See H. R. Rep. No. 
728, 76th Cong., 1st Sess., 43 (1939).
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on the basis of the Board’s records in the cases makes 
it necessary that the record in each case be in the 
best possible state so as to avoid difficulties if a 
challenge in court occurs.” Federal Security 
Agency, Social Security Board, Basic Provisions 
Adopted by the Social Security Board for the Hear-
ing and Review of Old-Age and Suvivors Insurance 
Claims With a Discussion of Certain Administrative 
Problems and Legal Consideration (1940), in At-
torney General’s Committee on Administrative Pro-
cedure, Administrative Procedures in Government 
Agencies, S. Doc. No. 10, 77th Cong., 1st Sess., pt. 3, 
p. 39 (1941).

Since the last sentence of § 405 (h) is the only part of 
the section which “specifically exclude [s]” any “action,” 
the italicized portion obviously refers to that sentence.

Thus, the agency responsible for the enforcement of 
Title II adopted a construction of the statute which gave 
the last sentence the very meaning which the Court now 
rejects as “superfluous” and “already performed by other 
statutory provisions.” Ante, at 757, 759, and n. 6. As 
explained in the margin,6 the sentence is not superfluous, 

6 The Court argues, ante, at 759 n. 6, that if the third sentence of 
§ 405 (h) merely forbids a bypass of § 405 (g) via a separate action 
not framed as a review of the Secretary’s decision, it is superfluous 
because an application is a prerequisite to entitlement and “[ojnce 
the application is filed, it is either approved ... or it is denied,” 
resulting in a decision of the Secretary which, under the second 
sentence of §405 (h), cannot be reviewed “save pursuant to §405 
(g).” This analysis is faulty in several respects. First, without 
the last sentence of §405 (h), an applicant might first file an appli-
cation and then, before it is acted upon at all, file a suit for benefits 
under Title II. Second, it is not true that all entitlement to bene-
fits hinge upon filing an application. In some instances, a person 
already receiving one type of benefits need not file a new applica-
tion in order to receive another category of benefits. See, e. g., 



792 OCTOBER TERM, 1974

Bren na n , J., dissenting 422U.S.

and the Board obviously did not regard it as such. Ad-
ministrative interpretations by agencies of statutes which 
they administer are ordinarily entitled to great weight, 
see, e. g., Johnson n . Robison, 415 U. S., at 367- 
368; Udall v. Tallman, 380 U. S. 1, 16 (1965). And in 
this instance, the contemporary Social Security Board 
was intimately involved in the formulation of the 1939 
amendments,7 and thus must be presumed to have had 
insight into the legislative intent.8

42 U. S. C. §§402 (e)(1) (C) (ii) and (f)(1)(C) (1970 ed., Supp. 
Ill); § 402 (g) (1) (D). Finally, even if an application has been 
filed and a decision made upon it, the applicant might try to file a 
suit seeking not review of the administrative record but a de novo 
determination of eligibility. This would raise the question whether 
the second sentence of § 405 (g) should be read only to prescribe the 
way in which the administrative record “shall be reviewed”; the 
third sentence makes clear, however, that no action except review of 
the administrative record is available for suits claiming eligibility 
under the statute.

7 See Report of the Social Security Board, Proposed Changes in 
the Social Security Act, H. R. Doc. No. 110, 76th Cong., 1st Sess. 
(1939); Hearings on Social Security before the House Committee on 
Ways and Means, 76th Cong., 1st Sess., vols. 1, 3, pp. 45-69, 2163— 
2433 (1939) (testimony of Dr. Altmeyer, Chairman of the Social 
Security Board) .

8 Other indices of legislative intent and administrative interpre-
tation, although sparse, also suggest that §§ 405 (g) and (h) were 
intended and interpreted as nothing more than a codification of 
ordinary administrative exhaustion requirements, applicable to cases 
presenting questions of fact and of interpretation of the statute. 
The 1939 Report of the Social Security Board, see n. 7, supra, sug-
gested that the amendments include a “ [provision that findings of 
fact and decisions of the Board in the allowance of claims shall be 
final and conclusive. Such a provision would follow the precedent 
of the World War Veterans’ Act and of other legislation with respect 
to agencies similar to the Board which handle a large number of 
small claims.” Id., at 13. At the hearings on the amendments, 
Dr. Altmeyer explained this recommendation as “follow [ing] the
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Indeed, to adopt the Court’s view of the last sentence 
of § 405 (h) is, as far as I can determine, to assume that 
it was inserted precisely to cover the situation here—a 
suit attacking the constitutionality of a section of Title 
II and seeking to establish eligibility despite the provi-
sions of the statute. Yet, the Court is able to point to 
no evidence at all that Congress was concerned with this 
kind of lawsuit when it formulated these sections, and 
I have not been able to find any either.

Without any clear evidence, indeed without any

precedent laid down in . . . other acts, where there is a volume of 
small claims, and where a review of the findings of fact would lead 
to .. . duplicate administration of the law.” Hearings, n. 7, supra, 
vol. 3, p. 2288. (Emphasis added.) Thus, at their inception the 
exhaustion provisions which became §§405 (g) and (h) were clearly 
intended to apply only to run-of-the-mill claims under the statutory 
provisions, in which factual determinations would be paramount.

The House of Representatives Report says of § 405 (g): “The 
provisions of this subsection are similar to those made for the re-
view of decisions of many administrative bodies.” H. R. Rep. No. 
728, 76th Cong., 1st Sess., 43 (1939). The Report describes §405 
(h) basically in its own words. Id., at 43-44. There is no indica-
tion that the latter section was intended in any way to alter the 
intent indicated by the quoted sentence—to legislate only ordinary 
administrative exhaustion requirements.

Finally, a statement inserted by Mr. Mitchell, Commissioner of 
Social Security, into the record of the 1959 Hearings on the Ad-
ministration of the Social Security Disability Insurance Program 
before the Subcommittee on the Administration of the Social 
Security Laws of the House Committee on Ways and Means, 86th 
Cong., 1st Sess., 977 (1960), again reflects the view that 
§§ 405 (g) and (h) together merely reiterate, even if a bit re-
dundantly, that “the jurisdiction of a court to review a determina-
tion of the Secretary is limited to a review of the record made before 
the Secretary. This is made amply clear by the second and third 
sentences of § [405 (g)J and by the provisions of [§405 (h)]. . . . 
The court has no power to hold a hearing and determine the merits 
of the claim because the statute makes it clear that the determina-
tion of claims is solely a function of the Secretary.” 
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evidence, the Court should not attribute to Con-
gress an intention to filter through § 405 (g) this 
sort of constitutional attack. “Adjudication of the con-
stitutionality of congressional enactments has generally 
been thought beyond the jurisdiction of administrative 
agencies.” Oestereich n . Selective Service Bd., 393 
U. S. 233, 242 (1968) (Harlan, J., concurring in result); 
Johnson n . Robison, 415 U. S., at 368.9 See 3 K. 
Davis, Administrative Law Treatise § 20.04 (1958). 
Thus, in a case such as this one, in which no facts are in 
dispute and no other sections of the Act are possibly 
applicable, “the only question of exhaustion was whether 
to require exhaustion of nonexistent administrative 
remedies.” Id., at 78. See Aircrajt & Diesel Equip-
ment Corp. v. Hirsch, 331 U. S. 752, 773 (1947). 
To assume, with no basis in the legislative his-
tory or in the clear words of the statute, that Congress 
intended to require exhaustion in this kind of case, is to 
impute to Congress a requirement of futile exhaustion, 
in which the only issues in the case are not discussed, 
in which the actual issues are in no way clarified, in 
which no factual findings are made, and in which there 
is no agency expertise to apply. I see no basis for im-
puting such an odd intent, especially since, as discussed 
below, I believe the clear import of the wording of the 
statute is to the contrary.

9 At least twice, claimants who attempted to exhaust pursuant to 
§ 405 (g) on a constitutional attack on Title II have been met with 
an administrative holding that constitutional claims are beyond the 
competence of the administrative agency. See In re Ephram Nestor, 
Referee’s Decision, Jan. 31, 1958, at Tr. 9, Flemming v. Nestor, 
0. T. 1959, No. 54; In re Lillian Daniels, Administrative Law Judge’s 
Decision, Nov. 14, 1973, cited in Appellees’ Motion to Affirm 
and/or Dismiss 21 n. 34. This administrative determination of the 
agency’s jurisdiction is due great deference. Johnson v. Robison, 
415 U. S. 361, 367-368 (1974).
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B
I think it quite clear that a claim “arising under” Title 

II is one which alleges that the Title grants some-
one certain rights. This claim does not “arise under” 
the Title because, if the statute itself were applied, 
Mrs. Salfi would certainly lose. Instead, this case “arises 
under” the Constitution and seeks to hold invalid the 
result which would be reached under the statute itself. 
Johnson v. Robison, supra, as well as cases construing 
the meaning of “arising under” in other jurisdictional 
statutes,10 dictate this result.

In Johnson, construing the language which appears 
ante, at 761, we said, 415 U. S., at 367:

“The prohibitions would appear to be aimed at 
review only of those decisions of law or fact that 
arise in the administration by the Veterans’ Ad-
ministration of a statute providing benefits for vet-
erans. A decision of law or fact ‘under’ a statute 
is made by the Administrator in the interpretation 
or application of a particular provision of the stat-
ute to a particular set of facts. . . . Thus, ... ‘[t]he 
questions of law presented in these proceedings arise 
under the Constitution, not under the statute whose 
validity is challenged.’ ” (Citation omitted.)

The Court, ante, at 761-762, suggests that this inter-
pretation turned on the precise wording of the statute 
construed in Johnson, specifically on the words “de-
cisions ... on any question of law and fact.” First, as 
the quotation above shows, Johnson in fact concentrated 
not upon what constitutes a “decision” of the admin-

10 The last sentence of §405 (h), upon which the Court relies so 
heavily, refers expressly to old § 41 of Title 28, now 28 U. S. C. 
§ 1331 et seq. Thus, it is appropriate to assume that “arising 
under” is used in § 405 (h) in the same sense as it is used in the 
general jurisdictional statutes.
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istrator but upon what is a decision “under” a statute. 
But more significantly, the statute construed in Johnson 
had, between 1957 and 1970, read in part:

“ [Decisions of the Administrator on any question 
of law or fact concerning a claim for benefits or 
payments under any law administered by the Vet-
erans’ Administration shall be final and conclu-
sive . .. .” 38 U. S. C. § 211 (a) (1964 ed., Supp. V) 
(emphasis added).

See Johnson, 415 U. S., at 368-369, n. 9. The italicized 
language is obviously quite similar to that used in 
§405 (h). The Court’s opinion in Johnson made clear 
that the holding that the section does not apply to 
constitutional attacks on veterans’ benefits legislation 
encompasses all prior versions of the section, and that 
the “claim for benefits” language in no way affected this 
construction of the statute.11

Aside from Johnson, our cases concerning the meaning 
of “arising under” in the jurisdictional statutes affirm 
that this claim arises under the Constitution and not 
under the Social Security Act. We have consistently 
held that a controversy regarding title to land does not 
“arise under” federal law “merely because one of the 
parties to it has derived his title under an act of Con-
gress.” Shulthis v. McDougal, 225 U. S. 561, 570 
(1912). See Oneida Indian Nation v. County of Oneida, 

11 Johnson discusses at length the reasons why the “concerning 
a claim for benefits or payments” language was eliminated. 415 
U. S., at 371-373. These reasons had nothing to do with the prob-
lem of constitutional attacks presented in Johnston and presented 
here. The Court concluded: “Nothing whatever in the legislative 
history of the 1970 amendment, or predecessor no-review clauses, 
suggests any congressional intent to preclude judicial cognizance of 
constitutional challenges to veterans’ benefits legislation.” Id., at 
373. (Emphasis added.)
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414 U. S. 661, 676, and n. 11 (1974). Rather, "a suit to 
enforce a right which takes its origin in the laws of the 
United States is not necessarily one arising under 
the ... laws of the United States.” Shoshone Mining Co. 
n . Rutter, 177 U. S. 505, 507 (1900); Oneida Indian Na-
tion, supra, at 683 (Rehnquist , J., concurring). Unless 
the dispute requires, for its resolution, a decision con-
cerning federal law, the case does not arise under federal 
law even if, but for a federal statute, there would be no 
right at all. Shulthis v. McDougal, supra, at 569; 
Oneida Indian Nation, supra, at 677.

Thus, “arising under” is a term of art in jurisdictional 
statutes referring, at least in part, to the body of law 
necessary to consider in order to determine the rights in 
question. Here, there is no dispute about the applica-
tion of the Social Security Act; the only controversy 
concerns whether the Constitution permits the result 
which the Social Security Act would require. Therefore, 
this case does not concern a “claim arising under” Title 
II, and is not precluded by the last sentence of § 405 (h) 
from consideration under 28 U. S. C. § 1331.

C

Not only does this case not concern a “claim arising 
under” Title II, but it is, at least in part, not an “ac-
tion ... to recover on any claim.” (Emphasis added.) 
A three-judge District Court dealt with the “recover on 
[a] claim” aspect of § 405 (h) in Gainville n . Richardson, 
319 F. Supp. 16, 18 (Mass. 1970).12 Judge Wyzanski 
wrote concerning the effect of the last sentence of 
§ 405 (h):

“In the present action, while plaintiff does, per-

12 This Court, 409 U. S. 1069 (1972), summarily affirmed Griffin 
v. Richardson, 346 F. Supp. 1226, 1230 (Md.), which expressed 
basically the same view, albeit somewhat less clearly.
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haps improperly, seek damages, his complaint also 
has prayers for a declaratory judgment that § 203 
(f)(3) of the Social Security Act, 42 U. S. C. § 403 
(f)(3) is unconstitutional, and for an injunction 
restraining defendant from applying that section. 
If he were to be successful with respect to those 
prayers, plaintiff would not, in the language of the 
statute, ‘recover on any claim’ for benefits. For 
recovery of benefits he would still need to resort to 
the administrative process. The only effect of a 
declaratory judgment or injunction by this court 
would be to preclude the Secretary from making 
the challenged deduction.” 319 F. Supp., at 18.

This holding seems eminently sensible to me. The 
legislative history and administrative interpretation of 
§ 405 (h), supra, at 790-792, and n. 8, reveal no basis for 
supposing that the section was to apply to suits which 
did not request immediate payment of a claim as part 
of the relief. To construe the statute to cover all actions 
which may later, after administrative consideration, re-
sult in eligibility under Title II is to mutilate the stat-
utory language.

The holding in Gainville, supra, applies squarely to 
this case. The complaint sought declaratory and injunc-
tive relief with respect to both the named plaintiffs and 
the class, as well as retroactive benefits. App. 12-13. 
The injunction sought was either an order to provide 
benefits or “an opportunity for a hearing on the genuine-
ness of their status, [for] plaintiffs and all those similarly 
situated.” Id., at 13. Thus, even if § 405 (h) pre-
cludes granting retroactive benefits except under § 405 
(g), it would not, under the rationale of Gainville, supra, 
preclude granting any declaratory and injunctive relief 
to the class, since the relief requested would not neces-
sarily be tantamount to recovery on a claim. Indeed, 
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the appellants seem to have conceded as much in this 
case, since it argued here that §§405 (g) and (h) were 
preclusive only with regard to retroactive benefits, see n. 
1, supra.

The Court concludes that there was jurisdiction over 
the claim for retroactive benefits for the named plaintiffs 
under §405 (g). (But see Part D, infra.) Under the 
Gainville rationale, there would be jurisdiction under 
§ 1331 over the claims for class declaratory and injunc-
tive relief. And if there was jurisdiction under one juris-
dictional statute or another for each part of the action, 
surely there was jurisdiction over the whole.13

D
Finally, even if I could agree, and I do not, that § 405 

(g) is the exclusive route for consideration of this kind 
of case, I would dissent from the Court’s treatment of 
the exhaustion requirement of § 405 (g), ante, at 764-767. 

13 Although this case was argued here as if the District Court 
granted retroactive benefits to the class, I am not sure this is so. 
The injunction issued ordered the Secretary “to provide benefits, 
from the time of original entitlement, to plaintiffs and the class they 
represent, provided said plaintiffs and class are otherwise fully eligi-
ble to receive said benefits.” 373 F. Supp. 961, 966 (ND Cal. 1974). 
(Emphasis added.)
As the Court points out, ante, at 759 n. 6, in most instances, see n. 6, 
supra, a person is not “eligible” for benefits until he files an appli-
cation. Further, the order obviously contemplates administrative 
proceedings in order to determine whether “such persons are other-
wise fully eligible.” Finally, if exhaustion of § 405 (g) is indeed, 
as the Court holds, always a prerequisite to eligibility, then a per-
son would not be “otherwise fully eligible” unless and until he 
exhausts § 405 (g). Thus, I believe that the order can be read 
not to mandate retroactive benefits but only to require that claims 
of the class members be treated as if the nine-month marriage re-
quirement did not exist. Such an order does not constitute recov-
ery on a claim and, in my view, was proper under 28 U. S. C. 
§ 1331.
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The Court admits, ante, at 765, that the purposes of 
administrative exhaustion “have been served once the 
Secretary has satisfied himself that the only issue is the 
constitutionality of a statutory requirement, a matter 
which is beyond his jurisdiction to determine, and that 
the claim is neither otherwise invalid nor cognizable un-
der a different section of the Act.” Nonetheless, the 
Court construes the statute so as to permit “the Secretary 
[to] specify such requirements for exhaustion as he 
deems serve his own interests in effective and efficient 
administration. ... [A] court may not substitute its 
conclusion as to futility for the contrary conclusion of 
the Secretary.” Ante, at 766. (Emphasis supplied.)

If, as the Court holds, the finality and hearing require-
ments of § 405 (g) are not jurisdictional,14 ibid., then 
I fail to see why it is left to the Secretary to deter-
mine when the point of futility is reached, a power to be 
exercised, apparently, with regard only to the Secretary’s 
needs and without taking account of the claimants’ 
interest in not exhausting futile remedies,15 and in ob-

14 The Court has to ignore plain language of the statute in order 
to avoid the absurd result of requiring full exhaustion on all claims 
such as this one, even after the point of futility is reached. The 
statute says that judicial review can be had only “after a hearing,” 
§ 405 (g), and it is apparent that the hearing contemplated is a full, 
evidentiary hearing, see § 405 (b). Rather than avoiding the stat-
utory language by holding that the Secretary can nonetheless dis-
pense with a hearing, the Court would do better to recognize that 
the patent inapplicability of the statutory language to this kind of 
case suggests that the statute was never intended to apply at all to 
constitutional attacks beyond the Secretary’s competence.

15 Indeed, in some cases similar to this one, administrative ex-
haustion is functionally impossible. For example, in Weinberger 
v. Wiesenfeld, 420 U. S. 636 (1975), the applicant was ineligible for 
benefits because he was a man, a fact obviously apparent as soon 
as he appeared at the Social Security office. Not surprisingly, he
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taining promptly benefits which have been unconstitu-
tionally denied. Further, the Court leaves the way open 
for a lawless application of this power, since the Secre-
tary can evidently, once the case is in court, assert or 
not assert the full exhaustion requirements of § 405 (g), 
as he pleases.

Moreover, and significantly, it flagrantly distorts the 
record in this case to say that the Secretary waived the 
exhaustion requirements of § 405 (g), recognizing their 
futility. True, the Secretary does not here claim a lack of 
jurisdiction for failure to exhaust on the individual claim, 
see n. 1, supra. But he did, in the District Court, move 
to dismiss the entire action for lack of subject-matter 
jurisdiction. See Notice and Motion to Dismiss or for 
Summary Judgment, at Record 114-117. The Secretary 
said, referring to §§ 405 (g) and (h):

“From the above provisions, it is clear that the 
only civil action permitted to an individual on any 
claim arising under Title II of the Act is an action 
to review the ‘final decision of the Secretary made 
after a hearing . . . .’ The complaint, however, 
does not allege jurisdiction under section [405 
(g)] .... Moreover, there has been no ‘final de-
cision’ by the Secretary on the matters herein com-

was refused an opportunity even to file an application for benefits. 
Id., at 640 n. 6. This case is slightly different, since Mrs. Salfi was 
precluded not by the obvious fact of her sex, but by a fact which 
presumably did not appear until she filled out the application— 
that she had not been married long enough. Yet, the Court suggests 
that we had jurisdiction in Wiesenfeld only because of a stipulation 
that exhaustion would have been futile. Ante, at 767 n. 10. Does 
this intimate that the Secretary could have refused to waive ex-
haustion and thereby have eliminated § 405 (g) jurisdiction, even 
though Wiesenfeld could not possibly have complied with the 
statute without wrestling an application from the clerk and some-
how forcing him to file it?
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plained of .. . and plaintiffs have not exhausted 
their administrative remedies. The exhaustion of 
any available administrative remedies is a condition 
precedent to the plaintiffs [sic] bringing this action 
against the defendants, and the issue is one of sub-
ject matter jurisdiction.” Defendants’ Memoran-
dum in Opposition to the Plaintiffs’ Motion for 
Preliminary Injunction, at Record 65. (First em-
phasis added.)

In the face of this statement, the Court’s conclusion that 
the Secretary determined “that for the purposes of this 
litigation the reconsideration determination is ‘final,’ ” 
ante, at 767, is patently indefensible.

II
The merits of this case can be dealt with very briefly. 

For it is, I believe, apparent on the face of the Court’s 
opinion that today’s holding is flatly contrary to several 
recent decisions, specifically Vlandis v. Kline, 412 U. S. 
441 (1973); U. S. Dept, of Agriculture v. Murry, 413 
U. S. 508 (1973); and Jimenez n . Weinberger, 417 U. S. 
628 (1974).

In Vlandis, we said, 412 U. S., at 446: “[P]ermanent 
irrebuttable presumptions have long been disfavored 
under the Due Process [Clause] of the . . . Fourteenth 
[Amendment].” The Court today distinguishes Stanley 
v. Illinois, 405 U. S. 645 (1972), and Cleveland Board of 
Education v. LaFleur, 414 U. S. 632 (1974), two cases 
which struck down conclusive presumptions, because 
both dealt with protected rights, while this case deals 
with “a noncontractual claim to receive funds from the 
public treasury [which] enjoys no constitutionally pro-
tected status.” Ante, at 772. But Vlandis also dealt 
with a Government benefit program—the provision of an 
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education at public expense. Since the Court cannot 
dispose of Vlandis as it does Stanley and LaFleur, it 
attempts to wish away Vlandis by noting that “where 
Connecticut purported to be concerned with residency, it 
might not at the same time deny to one seeking to meet 
its test of residency the opportunity to show factors 
clearly bearing on that issue.” Ante, at 771.

Yet, the Connecticut statute in Vlandis did not set 
“residency,” undefined, as the criteria of eligibility; it 
defined residency in certain ways. The definitions of 
“resident” were precisely parallel to the statute here, 
which defines “widow” and “child” in part by the num-
ber of months of marriage, 42 U. S. C. §§ 416 (c) and (e) 
(1970 ed. and Supp. HI).

Similarly, Murry, supra, and Jimenez, supra, both dealt 
with conclusive presumptions contained in statutes setting 
out criteria for eligibility for Government benefits. The 
Court distinguishes them as cases in which the “cri-
teria . . . bear no rational relation to a legitimate legisla-
tive goal.” Ante, at 772. But if the presumptions in 
Murry and Jimenez were irrational, the presumption in 
this case is even more irrational. We have been presented 
with no evidence at all that the problem of collusive mar-
riages is one which exists at all. Indeed, the very fact 
that Congress has continually moved back the amount of 
time required to avoid the irrebuttable presumption, ante, 
at 778-780, suggests that it found, for each time period set, 
that it was depriving deserving people of benefits with-
out alleviating any real problem of collusion. There is 
no reason to believe that the nine-month period is any 
more likely to discard a high proportion of collusive 
marriages than the five-year, three-year, or one-year 
periods employed earlier.

The Court says: “The administrative difficulties of 
individual eligibility determinations are without doubt 
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matters which Congress may consider when determining 
whether to rely on rules which sweep more broadly than 
the evils with which they seek to deal.” Ante, at 784. 
But, as we said in Stanley v. Illinois, supra:

“[T]he Constitution recognizes higher values than 
speed and efficiency. Indeed, one might fairly 
say of the Bill of Rights in general, and the Due 
Process Clause in particular, that they were designed 
to protect the fragile values of a vulnerable citizenry 
from the overbearing concern for efficiency and effi-
cacy that may characterize praiseworthy government 
officials no less, and perhaps more, than mediocre 
ones.” 405 U. S., at 656.

This is not to say, nor has the Court ever held, that 
all statutory provisions based on assumptions about 
underlying facts are per se unconstitutional unless 
individual hearings are provided. But in this case, 
as in the others in which we have stricken down 
conclusive presumptions, it is possible to specify those 
factors which, if proved in a hearing, would disprove a 
rebuttable presumption. See, e. g., Vlandis, 412 U. 8., at 
452. For example, persuasive evidence of good health at 
the time of marriage would be sufficient, I should think, 
to disprove that the marriage was collusive. Also, in 
this case, as in Stanley, 405 U. S., at 655, and La- 
Fleur, 414 U. 8., at 643, the presumption, insofar as it 
precludes people as to whom the presumed fact is untrue 
from so proving, runs counter to the general legislative 
policy—here, providing true widows and children with 
survivors’ benefits. And finally, the presumption here, 
like that in Vlandis, Murry, and Jimenez, involves a meas-
ure of social opprobrium; the assumption is that the 
individual has purposely undertaken to evade legitimate 
requirements. When these factors are present, I believe
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that the Government’s interests in efficiency must be sur-
rendered to the individual’s interest in proving that the 
facts presumed are not true as to him.

I would affirm the judgment of the District Court.
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Mr . Justice  Stewart  delivered the opinion of the 
Court.

The Sixth and Fourteenth Amendments of our Con-
stitution guarantee that a person brought to trial in any 
state or federal court must be afforded the right to the 
assistance of counsel before he can be validly convicted 
and punished by imprisonment. This clear constitu-
tional rule has emerged from a series of cases decided 
here over the last 50 years.1 The question before us now 
is whether a defendant in a state criminal trial has a con-
stitutional right to proceed without counsel when he 
voluntarily and intelligently elects to do so. Stated an-
other way, the question is whether a State may consti-
tutionally hale a person into its criminal courts and there 
force a lawyer upon him, even when he insists that he 
wants to conduct his own defense. It is not an easy 
question, but we have concluded that a State may not 
constitutionally do so.

I
Anthony Faretta was charged with grand theft in an 

information filed in the Superior Court of Los Angeles 
County, Cal. At the arraignment, the Superior Court 
Judge assigned to preside at the trial appointed the 
public defender to represent Faretta. Well before the 
date of trial, however, Faretta requested that he be per-
mitted to represent himself. Questioning by the judge 
revealed that Faretta had once represented himself in a 
criminal prosecution, that he had a high school education, 
and that he did not want to be represented by the public 
defender because he believed that that office was “very 
loaded down with ... a heavy case load.” The judge 

1 See, e. g., Powell v. Alabama, 287 IL S. 45; Johnson v. Zerbst, 
304 U. S. 458; Betts v. Brady, 316 IL S. 455; Gideon v. Wainwright, 
372 U. S. 335; Argersinger v. Hamlin, 407 U. S. 25.
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responded that he believed Faretta was “making a mis-
take” and emphasized that in further proceedings Faretta 
would receive no special favors.2 Nevertheless, after 
establishing that Faretta wanted to represent himself and 
did not want a lawyer, the judge, in a “preliminary rul-
ing,” accepted Faretta’s waiver of the assistance of coun-
sel. The judge indicated, however, that he might reverse 
this ruling if it later appeared that Faretta was unable 
adequately to represent himself.

Several weeks thereafter, but still prior to trial, the 
judge sua sponte held a hearing to inquire into Faretta’s 
ability to conduct his own defense, and questioned him 
specifically about both the hearsay rule and the state law 
governing the challenge of potential jurors.3 After con-

2The judge informed Faretta:
“You are going to follow the procedure. You are going to have 

to ask the questions right. If there is an objection to the form of 
the question and it is properly taken, it is going to be sustained. We 
are going to treat you like a gentleman. We are going to respect 
you. We are going to give you every chance, but you are going to 
play with the same ground rules that anybody plays. And you don’t 
know those ground rules. You wouldn’t know those ground rules 
any more than any other lawyer will know those ground rules until 
he gets out and tries a lot of cases. And you haven’t done it.”

3 The colloquy was as follows:
“THE COURT: In the Faretta matter, I brought you back down 

here to do some reconsideration as to whether or not you should 
continue to represent yourself.

“How have you been getting along on your research?
“THE DEFENDANT: Not bad, your Honor.
“Last night I put in the mail a 995 motion and it should be with 

the Clerk within the next day or two.
“THE COURT: Have you been preparing yourself for the intrica-

cies of the trial of the matter?
“THE DEFENDANT: Well, your Honor, I was hoping that the 

case could possibly be disposed of on the 995.
“Mrs. Ayers informed me yesterday that it was the Court’s policy 

to hear the pretrial motions at the time of trial. If possible, your



FARETTA v. CALIFORNIA 809

806 Opinion of the Court

sideration of Faretta’s answers, and observation of his 
demeanor, the judge ruled that Faretta had not made an 
intelligent and knowing waiver of his right to the assist-

Honor, I would like a date set as soon as the Court deems adequate 
after they receive the motion, sometime before trial.

“THE COURT: Let’s see how you have been doing on your 
research.

“How many exceptions are there to the hearsay rule?
“THE DEFENDANT: Well, the hearsay rule would, I guess, be 

called the best evidence rule, your Honor. And there are several 
exceptions in case law, but in actual statutory law, I don’t feel there 
is none.

“THE COURT: What are the challenges to the jury for cause?
“THE DEFENDANT: Well, there is twelve peremptory challenges.
“THE COURT: And how many for cause?
“THE DEFENDANT: Well, as many as the Court deems valid.
“THE COURT: And what are they? What are the grounds for 

challenging a juror for cause?
“THE DEFENDANT: Well, numerous grounds to challenge a 

witness—I mean, a juror, your Honor, one being the juror is perhaps 
suffered, was a victim of the same type of offense, might be prejudiced 
toward the defendant. Any substantial ground that might make the 
juror prejudice[d] toward the defendant.

“THE COURT: Anything else?
“THE DEFENDANT: Well, a relative perhaps of the victim.
“THE COURT: Have you taken a look at that code section to 

see what it is?
“THE DEFENDANT: Challenge a juror?
“THE COURT: Yes.
“THE DEFENDANT: Yes, your Honor. I have done—
“THE COURT: What is the code section?
“THE DEFENDANT: On voir diring a jury, your Honor?
“THE COURT: Yes.
“THE DEFENDANT: I am not aware of the section right offhand.
“THE COURT: What code is it in?
“THE DEFENDANT: Well, the research I have done on chal-

lenging would be in Witkins Jurisprudence.
“THE COURT: Have you looked at any of the codes to see where 

these various things are taken up?
[Footnote 3 is continued on p. 810]
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ance of counsel, and also ruled that Faretta had no con-
stitutional right to conduct his own defense.4 The judge, 
accordingly, reversed his earlier ruling permitting self-
representation and again appointed the public defender to 
represent Faretta. Faretta’s subsequent request for leave 
to act as cocounsel was rejected, as were his efforts to 
make certain motions on his own behalf.5 Throughout

“THE DEFENDANT: No, your Honor, I haven’t.
“THE COURT: Have you looked in any of the California Codes 

with reference to trial procedure?
“THE DEFENDANT: Yes, your Honor.
“THE COURT: What codes?
“THE DEFENDANT: I have done extensive research in the 

Penal Code, your Honor, and the Civil Code.
“THE COURT: If you have done extensive research into it, then 

tell me about it.
“THE DEFENDANT: On empaneling a jury, your Honor?
“THE COURT: Yes.
“THE DEFENDANT: Well, the District Attorney and the de-

fendant, defense counsel, has both the right to 12 peremptory chal-
lenges of a jury. These 12 challenges are undisputable. Any reason 
that the defense or prosecution should feel that a juror would be 
inadequate to try the case or to rule on a case, they may then dis-
charge that juror.

“But if there is a valid challenge due to grounds of prejudice or 
some other grounds, that these aren’t considered in the 12 peremp-
tory challenges. There are numerous and the defendant, the defense 
and the prosecution both have the right to make any inquiry to the 
jury as to their feelings toward the case.”

4 The judge concluded:
“[T]aking into consideration the recent case of People versus 
Sharp, where the defendant apparently does not have a constitu-
tional right to represent himself, the Court finds that the ends of 
justice and requirements of due process require that the prior order 
permitting the defendant to represent himself in pro per should be 
and is hereby revoked. That privilege is terminated.”

5 Faretta also urged without success that he was entitled to counsel 
of his choice, and three times moved for the appointment of a 
lawyer other than the public defender. These motions, too, were 
denied.
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the subsequent trial, the judge required that Faretta’s de-
fense be conducted only through the appointed lawyer 
from the public defender’s office. At the conclusion of 
the trial, the jury found Faretta guilty as charged, and 
the judge sentenced him to prison.

The California Court of Appeal, relying upon a then- 
recent California Supreme Court decision that had ex-
pressly decided the issue,6 affirmed the trial judge’s ruling 
that Faretta had no federal or state constitutional right 

6 People v. Sharp, 1 Cal. 3d 448, 499 P. 2d 489.
When Sharp was tried the California Constitution expressly pro-

vided that the accused in a criminal prosecution had the right “to 
appear and defend, in person and with counsel.” Cal. Const., Art. 1, 
§ 13. In an earlier decision the California Supreme Court had held 
that this language meant that the accused had the right to appear 
by himself or with counsel. People v. Mattson, 51 Cal. 2d 777, 336 
P. 2d 937. This view was rejected in Sharp, the California 
Supreme Court there holding that the defendant in a criminal 
prosecution has no right under the State or the Federal Constitu-
tion to represent himself at trial. See generally Y. Kamisar, 
W. LaFave & J. Israel, Modern Criminal Procedure 57-60 (4th ed. 
1974); Note, 10 Calif. Western L. Rev. 196 (1973); Note, 24 Hast-
ings L. J. 431 (1973); Comment, 64 J. Crim. L. 240 (1973).

Although immaterial to the court’s decision, shortly before Sharp 
was decided on appeal the California Constitution had been amended 
to delete the right of self-representation from Art. 1, § 13, and to 
empower the legislature expressly “to require the defendant in a 
felony case to have the assistance of counsel.” The new statutes 
on their face require counsel only in capital cases. See Cal. 
Penal Code §§686 (2), 686.1, 859, 987 (1970 and Supp. 1975). In 
other than capital cases the accused retains by statutory terms a 
right “to appear and defend in person and with counsel.” § 686 (2). 
However, this language tracks the old language of Art. 1, § 13, of 
the California Constitution; and in construing the constitutional 
language in Sharp to exclude any right of self-representation under 
former Art-. 1, § 13, of the State Constitution, the California Supreme 
Court also stated that § 686 (2) does not provide any right of 
self-representation.
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to represent himself.7 Accordingly, the appellate court 
affirmed Faretta’s conviction. A petition for rehearing 
was denied without opinion, and the California Supreme 
Court denied review.8 We granted certiorari. 415 U. S. 
975.

Il
In the federal courts, the right of self-representation 

has been protected by statute since the beginnings of our 
Nation. Section 35 of the Judiciary Act of 1789, 1 Stat. 
73, 92, enacted by the First Congress and signed by 
President Washington one day before the Sixth Amend-

7 The Court of Appeal also held that the trial court had not 
“abused its discretion in concluding that Faretta had not made a 
knowing and intelligent waiver of his right to be represented by 
counsel,” since “Faretta did not appear aware of the possible con-
sequences of waiving the opportunity for skilled and experienced 
representation at trial.”

8 The California courts’ conclusion that Faretta had no constitu-
tional right to represent himself was made in the context of the 
following not unusual rules of California criminal procedure: An 
indigent criminal defendant has no right to appointed counsel of 
his choice. See Drumgo v. Superior Court, 8 Cal. 3d 930, 506 P. 
2d 1007; People v. Miller, 1 Cal. 3d 562, 574, 498 P. 2d 1089, 1097; 
People v. Massie, 66 Cal. 2d 899, 910, 428 P. 2d 869, 876-877; 
People v. Taylor, 259 Cal. App. 2d 448, 450-451, 66 Cal. Rptr. 514, 
515-517. The appointed counsel manages the lawsuit and has the 
final say in all but a few matters of trial strategy. See, e. g., People 
v. Williams, 2 Cal. 3d 894, 905, 471 P. 2d 1008, 1015; People v. 
Foster, 67 Cal. 2d 604, 606-607, 432 P. 2d 976, 977-978; People v. 
Monk, 56 Cal. 2d 288, 299, 363 P. 2d 865, 870-871; see generally 
Rhay v. Browder, 342 F. 2d 345, 349 (CA9). A California convic-
tion will not be reversed on grounds of ineffective assistance of 
counsel except in the extreme case where the quality of representa-
tion was so poor as to render the trial a “farce or a sham.” People 
v. Ibarra, 60 Cal. 2d 460, 386 P. 2d 487; see People v. Miller, supra, 
at 573, 498 P. 2d, at 1096-1097; People v. Floyd, 1 Cal. 3d 694, 
709, 464 P. 2d 64, 73; People n . Hill, 70 Cal. 2d 678, 689, 452 P. 
2d 329, 334; People v. Reeves, 64 Cal. 2d 766, 774, 415 P. 2d 35, 39.
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ment was proposed, provided that “in all the courts of the 
United States, the parties may plead and manage their 
own causes personally or by the assistance of . . . coun-
sel .. . The right is currently codified in 28 U. S. C. 
§ 1654.

With few exceptions, each of the several States also 
accords a defendant the right to represent himself in any 
criminal case.9 The Constitutions of 36 States explicitly 
confer that right.10 Moreover, many state courts have 

9See, e. g., Mackreth v. Wilson, 31 Ala. App. 191, 15 So. 2d 112; 
Cappetta n . State, 204 So. 2d 913 (Fla. Dist. Ct. App.); Lockard v. 
State, 92 Idaho 813, 451 P. 2d 1014; People v. Nelson, ^7 Ill. 2d 
570, 268 N. E. 2d 2; Blanton v. State, 229 Ind. 701, 98 N. E. 2d 
186; Westberry v. State, 254 A. 2d 44 (Me.); Allen n . Common-
wealth, 324 Mass. 558, 87 N. E. 2d 192; Peoples. Haddad, 306 Mich. 
556, 11 N. W. 2d 240; State v. McGhee, 184 Neb. 352, 167 
N. W. 2d 765; Zasada v. State, 19 N. J. Super. 589, 89 A. 
2d 45; People v. McLaughlin, 291 N. Y. 480, 53 N. E. 2d 356; 
State v. Pritchard, 227 N. C. 168, 41 S. E. 2d 287; State v. Hollman, 
232 S. C. 489, 102 S. E. 2d 873; State v. Thomlinson, 78 S. D. 235, 
100 N. W. 2d 121; State v. Penderville, 2 Utah 2d 281, 272 P. 2d 
195; State n . Woodall, 5 Wash. App. 901, 491 P. 2d 680. See gen-
erally Annot., 77 A. L. R. 2d 1233 (1961); 5 R. Anderson, Whar-
ton’s Criminal Law and Procedure §2016 (1957).

10 Some States grant the accused the right to be heard, or to 
defend, in person and by counsel: Ariz. Const., Art. 2, §24; Ark. 
Const., Art. 2, § 10; Colo. Const., Art. 2, § 16; Conn. Const., Art. 1, 
§8; Del. Const., Art. 1, §7; Idaho Const., Art. 1, § 13; Ill. Const., 
Art. 1, § 8; Ind. Const., Art. 1, § 13; Ky. Const. Bill of Rights, § 11; 
Mo. Const., Art. 1, § 18 (a); Mont. Const., Art. 3, § 16; Nev. Const., 
Art. 1, §8; N. H. Const., pt. 1, Art. 15; N. M. Const., Art. 2, § 14; 
N. Y. Const., Art. 1, §6; N. D. Const., Art. 1, § 13; Ohio Const., 
Art. 1, § 10; Okla. Const., Art. 2, §20; Ore. Const., Art. 1, § 11; Pa. 
Const., Art. 1, §9; S. D. Const., Art. 6, §7; Tenn. Const., Art. 1, 
§9; Utah Const., Art. 1, § 12; Vt. Const., c. 1, Art. 10; Wis. Const., 
Art. 1, §7; see La. Const., Art. 1, §9.

Others grant the right to defend in person or by counsel: Kan.
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expressed the view that the right is also supported by 
the Constitution of the United States.11

This Court has more than once indicated the same 
view. In Adams v. United States ex rel. McCann, 317 
U. S. 269, 279, the Court recognized that the Sixth 
Amendment right to the assistance of counsel implicitly 
embodies a “correlative right to dispense with a lawyer’s 
help.” The defendant in that case, indicted for federal 
mail fraud violations, insisted on conducting his own 
defense without benefit of counsel. He also requested 
a bench trial and signed a waiver of his right to trial by 
jury. The prosecution consented to the waiver of a jury, 
and the waiver was accepted by the court. The defend-
ant was convicted, but the Court of Appeals reversed the 
conviction on the ground that a person accused of a 
felony could not competently waive his right to trial by 
jury except upon the advice of a lawyer. This Court 
reversed and reinstated the conviction, holding that “an 
accused, in the exercise of a free and intelligent choice, 
and with the considered approval of the court, may waive 
trial by jury, and so likewise may he competently and 
intelligently waive his Constitutional right to assistance 
of counsel.” Id., at 275.

The Adams case does not, of course, necessarily resolve 
the issue before us. It held only that “the Constitution

Const. Bill of Rights, § 10; Mass. Const., pt. 1, Art. 12; Neb. Const., 
Art. 1, § 11; Wash. Const., Art. 1, §22.

Still others provide the accused the right to defend either by him-
self, by counsel, or both: Ala. Const., Art. 1, § 6; Fla. Const., Art. 1, 
§ 16; Me. Const., Art. 1, § 6; Miss. Const., Art. 3, § 26; S. C. Const., 
Art. 1, § 14; Tex. Const., Art. 1, § 10.

11 See, e. g., Lockard n . State, supra; People v. Nelson, supra; 
Blanton v. State, supra; Zasada v. State, supra; People v. McLaugh-
lin, supra; State v. Mems, 281 N. C. 658, 190 S. E. 2d 164; State v. 
Verna, 9 Ore. App. 620, 498 P. 2d 793.
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does not force a lawyer upon a defendant.” Id., at 279.12 
Whether the Constitution forbids a State from forcing 
a lawyer upon a defendant is a different question. But 
the Court in Adams did recognize, albeit in dictum, an 
affirmative right of self-representation:

“The right to assistance of counsel and the correla-
tive right to dispense with a lawyer’s help are not 
legal formalisms. They rest on considerations that 
go to the substance of an accused’s position before 
the law. . . .

“. . . What were contrived as protections for the 
accused should not be turned into fetters. ... To 
deny an accused a choice of procedure in circum-
stances in which he, though a layman, is as capable 
as any lawyer of making an intelligent choice, is to 
impair the worth of great Constitutional safeguards 
by treating them as empty verbalisms.

“. . . When the administration of the criminal 
law ... is hedged about as it is by the Constitutional 
safeguards for the protection of an accused, to deny 
him in the exercise of his free choice the right to dis-
pense with some of these safeguards ... is to im-
prison a man in his privileges and call it the Con-
stitution.” Id., at 279-280 (emphasis added).

In other settings as well, the Court has indicated that 

12 The holding of Adams was reaffirmed in a different context in 
Carter v. Illinois, 329 U. S. 173, 174-175, where the Court 
again adverted to the right of self-representation:
“Neither the historic conception of Due Process nor the vitality it 
derives from progressive standards of justice denies a person the 
right to defend himself or to confess guilt. Under appropriate cir-
cumstances the Constitution requires that counsel be tendered; it 
does not require that under all circumstances counsel be forced upon 
a defendant.” (Emphasis added.) See also Moore v. Michigan, 355 
U. S. 155, 161.
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a defendant has a constitutionally protected right to 
represent himself in a criminal trial. For example, in 
Snyder v. Massachusetts, 291 U. S. 97, the Court held 
that the Confrontation Clause of the Sixth Amendment 
gives the accused a right to be present at all stages of 
the proceedings where fundamental fairness might be 
thwarted by his absence. This right to “presence” was 
based upon the premise that the “defense may be made 
easier if the accused is permitted to be present at the 
examination of jurors or the summing up of counsel, for 
it will be in his power, if present, to give advice or sug-
gestion or even to supersede his lawyers altogether and 
conduct the trial himself.” Id., at 106 (emphasis 
added). And in Price v. Johnston, 334 U. S. 266, the 
Court, in holding that a convicted person had no absolute 
right to argue his own appeal, said this holding was in 
“sharp contrast” to his “recognized privilege of conduct-
ing his own defense at the trial.” Id., at 285.

The United States Courts of Appeals have repeatedly 
held that the right of self-representation is protected by 
the Bill of Rights. In United States v. Plattner, 330 F. 
2d 271, the Court of Appeals for the Second Circuit em-
phasized that the Sixth Amendment grants the accused 
the rights of confrontation, of compulsory process for 
witnesses in his favor, and of assistance of counsel as 
minimum procedural requirements in federal criminal 
prosecutions. The right to the assistance of counsel, the 
court concluded, was intended to supplement the other 
rights of the defendant, and not to impair “the absolute 
and primary right to conduct one’s own defense in propria 
persona.” Id., at 274. The court found support for its 
decision in the language of the 1789 federal statute; in the 
statutes and rules governing criminal procedure, see 28 
U. S. C. § 1654, and Fed. Rule Crim. Proc. 44; in the 
many state constitutions that expressly guarantee self-
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representation; and in this Court’s recognition of the 
right in Adams and Price. On these grounds, the Court 
of Appeals held that implicit in the Fifth Amendment’s 
guarantee of due process of law, and implicit also in the 
Sixth Amendment’s guarantee of a right to the assistance 
of counsel, is “the right of the accused personally to 
manage and conduct his own defense in a criminal case.” 
330 F. 2d, at 274. See also United States ex ret. Mal-
donado v. Denno, 348 F. 2d 12, 15 (CA2); MacKenna 
v. Ellis, 263 F. 2d 35, 41 (CA5); United States n . 
Sternman, 415 F. 2d 1165, 1169-1170 (CA6); Lowe 
v. United States, 418 F. 2d 100, 103 (CA7); United 
States v. Warner, 428 F. 2d 730, 733 (CA8); Haslam 
v. United States, 431 F. 2d 362, 365 (CAO); compare 
United States n . Dougherty, 154 U. S. App. D. C. 76, 86, 
473 F. 2d 1113, 1123 (intimating right is constitu-
tional but finding it unnecessary to reach issue) with 
Brown n . United States, 105 U. S. App. D. C. 77, 79-80, 
264 F. 2d 363, 365-366 (plurality opinion stating right 
is no more than statutory in nature).

This Court’s past recognition of the right of self-
representation, the federal-court authority holding the 
right to be of constitutional dimension, and the state 
constitutions pointing to the right’s fundamental nature 
form a consensus not easily ignored. “[T]he mere fact 
that a path is a beaten one,” Mr. Justice Jackson once ob-
served, “is a persuasive reason for following it.”13 We 
confront here a nearly universal conviction, on the part 
of our people as well as our courts, that forcing a lawyer 
upon an unwilling defendant is contrary to his basic right 
to defend himself if he truly wants to do so.

13 Jackson, Full Faith and Credit—The Lawyer’s Clause of the 
Constitution, 45 Col. L. Rev. 1, 26 (1945).
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Ill

This consensus is soundly premised. The right of self-
representation finds support in the-structure of the Sixth 
Amendment, as well as in the English and colonial juris-
prudence from which the Amendment emerged.

A

The Sixth Amendment includes a compact statement of 
the rights necessary to a full defense:

“In all criminal prosecutions, the accused shall 
enjoy the right... to be informed of the nature and 
cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process 
for obtaining witnesses in his favor, and to have the 
Assistance of Counsel for his defence.”

Because these rights are basic to our adversary system of 
criminal justice, they are part of the “due process of law” 
that is guaranteed by the Fourteenth Amendment to de-
fendants in the criminal courts of the States.14 The 
rights to notice, confrontation, and compulsory process, 
when taken together, guarantee that a criminal charge 
may be answered in a manner now considered funda-
mental to the fair administration of American justice— 
through the calling and interrogation of favorable wit-
nesses, the cross-examination of adverse witnesses, and 
the orderly introduction of evidence. In short, the 
Amendment constitutionalizes the right in an adversary 
criminal trial to make a defense as we know it. See Cali-
fornia v. Green, 399 U. S. 149, 176 (Harlan, J., 
concurring).

14 Gideon v. Wainwright, 372 U. S. 335, and Argersinger v. Hamlin, 
4Q7 U. S. 25 (right to counsel); Pointer v. Texas, 380 U. S. 400 
(right of confrontation); Washington v. Texas, 388 U. S. 14 (right to 
compulsory process). See also In re Oliver, 333 U. S. 257, 273.
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The Sixth Amendment does not provide merely that a 
defense shall be made for the accused; it grants to the 
accused personally the right to make his defense. It is 
the accused, not counsel, who must be “informed of the 
nature and cause of the accusation,” who must be “con-
fronted with the witnesses against him,” and who must be 
accorded “compulsory process for obtaining witnesses in 
his favor.” Although not stated in the Amendment in 
so many words, the right to self-representation—to make 
one’s own defense personally—is thus necessarily implied 
by the structure of the Amendment.15 The right to de-

15 This Court has often recognized the constitutional stature of 
rights that, though not literally expressed in the document, are 
essential to due process of law in a fair adversary process. It is 
now accepted, for example, that an accused has a right to be present 
at all stages of the trial where his absence might frustrate the fair-
ness of the proceedings, Snyder v. Massachusetts, 291 U. S. 97; 
to testify on his own behalf, see Harris v. New York, 401 U. S. 
222, 225; Brooks n . Tennessee, 406 U. S. 605, 612; cf. Ferguson v. 
Georgia, 365 U. S. 570; and to be convicted only if his guilt is 
proved beyond a reasonable doubt, In re Winship, 397 U. S. 358; 
Mullaney n . Wilbur, 421 U. S. 684.

The inference of rights is not, of course, a mechanical exercise. 
In Singer v. United States, 380 U. S. 24, the Court held that an 
accused has no right to a bench trial, despite his capacity to waive 
his right to a jury trial. In so holding, the Court stated that “[t]he 
ability to waive a constitutional right does not ordinarily carry with 
it the right to insist upon the opposite of that right.” Id., at 34-35. 
But that statement was made only after the Court had concluded 
that the Constitution does not affirmatively protect any right to be 
tried by a judge. Recognizing that an implied right must arise 
independently from the design and history of the constitutional 
text, the Court searched for, but could not find, any ‘‘indication 
that the colonists considered the ability to waive a jury trial to be 
of equal importance to the right to demand one.” Id., at 26. 
Instead, the Court could locate only “isolated instances” of a right 
to trial by judge, and concluded that these were “clear departures 
from the common law.” Ibid.

We follow the approach of Singer here. Our concern is with an
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fend is given directly to the accused; for it is he who 
suffers the consequences if the defense fails.

The counsel provision supplements this design. It 
speaks of the “assistance” of counsel, and an assistant, 
however expert, is still an assistant. The language and 
spirit of the Sixth Amendment contemplate that counsel, 
like the other defense tools guaranteed by the Amend-
ment, shall be an aid to a willing defendant—not an organ 
of the State interposed between an unwilling defendant 
and his right to defend himself personally. To thrust 
counsel upon the accused, against his considered wish, 
thus violates the logic of the Amendment. In such a 
case, counsel is not an assistant, but a master;16 and the 
right to make a defense is stripped of the personal char-
acter upon which the Amendment insists. It is true that 
when a defendant chooses to have a lawyer manage and 
present his case, law and tradition may allocate to the 
counsel the power to make binding decisions of trial 
strategy in many areas. Cf. Henry v. Mississippi, 379 
U. S. 443, 451; Brookhart v. Janis, 384 U. S. 1, 7-8; Fay v. 
Noia, 372 U. S. 391, 439. This allocation can only be 
justified, however, by the defendant’s consent, at the

independent right of self-representation. We do not suggest that 
this right arises mechanically from a defendant’s power to waive 
the right to the assistance of counsel. See supra, at 814—815. On 
the contrary, the right must be independently found in the structure 
and history of the constitutional text.

16 Such a result would sever the concept of counsel from its historic 
roots. The first lawyers were personal friends of the litigant, 
brought into court by him so that he might “take ‘counsel’ with 
them” before pleading. 1 F. Pollock & F. Maitland, The History of 
English Law 211 (2d ed. 1909). Similarly, the first “attorneys” 
were personal agents, often lacking any professional training, who 
were appointed by those litigants who had secured royal permission 
to carry on their affairs through a representative, rather than per-
sonally. Id., at 212-213.



FARETTA v. CALIFORNIA 821

806 Opinion of the Court

outset, to accept counsel as his representative. An un-
wanted counsel “represents” the defendant only through 
a tenuous and unacceptable legal fiction. Unless the ac-
cused has acquiesced in such representation, the defense 
presented is not the defense guaranteed him by the Con-
stitution, for, in a very real sense, it is not his defense.

B
The Sixth Amendment, when naturally read, thus im-

plies a right of self-representation. This reading is rein-
forced by the Amendment’s roots in English legal history.

In the long history of British criminal jurisprudence, 
there was only one tribunal that ever adopted a practice 
of forcing counsel upon an unwilling defendant in a crim-
inal proceeding. The tribunal was the Star Chamber. 
That curious institution, which flourished in the late 16th 
and early 17th centuries, was of mixed executive and ju-
dicial character, and characteristically departed from 
common-law traditions. For those reasons, and because 
it specialized in trying “political” offenses, the Star Cham-
ber has for centuries symbolized disregard of basic indi-
vidual rights.17 The Star Chamber not merely allowed 
but required defendants to have counsel. The defend-
ant’s answer to an indictment was not accepted un-
less it was signed by counsel. When counsel refused to 
sign the answer, for whatever reason, the defendant was 

17 “The court of star chamber was an efficient, somewhat arbi-
trary arm of royal power. It was at the height of its career in the 
days of the Tudor and Stuart kings. Star chamber stood for swiftness 
and power; it was not a competitor of the common law so much 
as a limitation on it—a reminder that high state policy could not 
safely be entrusted to a system so chancy as English law. . . .” 
L. Friedman, A History of American Law 23 (1973). See generally 
5 W. Holdsworth, A History of English Law 155-214 (1927).
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considered to have confessed.18 Stephen commented on 
this procedure: “There is something specially repugnant 
to justice in using rules of practice in such a manner as 

18 “The proceedings before the Star Chamber began by a Bill 
‘engrossed in parchment and filed with the clerk of the court.’ It 
must, like the other pleadings, be signed by counsel .... However, 
counsel were obliged to be careful what they signed. If they put 
their hands to merely frivolous pleas, or otherwise misbehaved them-
selves in the conduct of their cases, they were liable to rebuke, sus-
pension, a fine, or imprisonment.” Holdsworth, supra, n. 17, at 178- 
179. Counsel, therefore, had to be cautious that any pleadings they 
signed would not unduly offend the Crown. See 1 J. Stephen, A 
History of the Criminal Law of England 340-341 (1883).

This presented not merely a hypothetical risk for the accused. 
Stephen gives the following account of a criminal libel trial in the 
Star Chamber:

“In 1632 William Prynne was informed against for his book called 
Histrio Mastix. Prynne’s answer was, amongst other things, that 
his book had been licensed, and one of the counsel, Mr. Holboum, 
apologised, not without good cause, for his style. . . . His trial was, 
like the other Star Chamber proceedings, perfectly decent and quiet, 
but the sentence can be described only as monstrous. He was sen-
tenced to be disbarred and deprived of his university degrees; to 
stand twice in the pillory, and to have one ear cut off each time; 
to be fined £5,000; and to be perpetually imprisoned, without books, 
pen, ink, or paper. . . .

“Five years after this, in 1637, Prynne, Bastwick, and Burton, 
were tried for libel, and were all sentenced to the same punishment 
as Prynne had received in 1632, Prynne being branded on the cheeks 
instead of losing his ears.

“The procedure in this case appears to me to have been as harsh 
as the sentence was severe, though I do not think it has been so 
much noticed. . . . Star Chamber defendants were not only allowed 
counsel, but were required to get their answers signed by counsel. 
The effect of this rule, and probably its object was, that no defence 
could be put before the Court which counsel would not take the 
responsibility of signing—a responsibility which, at that time, was 
extremely serious. If counsel would not sign the defendant’s answer 
he was taken to have confessed the information. Prynne’s answer 
was of such a character that one of the counsel assigned to him
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to debar a prisoner from defending himself, especially 
when the professed object of the rules so used is to pro-
vide for his defence.” 1 J. Stephen, A History of the 
Criminal Law of England 341-342 (1883). The Star 
Chamber was swept away in 1641 by the revolutionary 
fervor of the Long Parliament. The notion of obligatory 
counsel disappeared with it.

By the common law of that time, it was not representa-
tion by counsel but self-representation that was the prac-
tice in prosecutions for serious crime. At one time, every 
litigant was required to “appear before the court in his 
own person and conduct his own cause in his own words.”19 
While a right to counsel developed early in civil cases and 
in cases of misdemeanor, a prohibition against the assist-
ance of counsel continued for centuries in prosecutions for 
felony or treason.20 Thus, in the 16th and 17th centuries 
the accused felon or traitor stood alone, with neither coun-
sel nor the benefit of other rights—to notice, confronta-
tion, and compulsory process—that we now associate with 
a genuinely fair adversary proceeding. The trial was 
merely a “long argument between the prisoner and the 

refused to sign it at all, and the other did not sign it till after the 
proper time. Bastwick could get no one to sign his answer. Bur-
ton’s answer was signed by counsel, but was set aside as impertinent. 
Upon the whole, the case was taken to be admitted by all the three, 
and judgment was passed on them accordingly....” Stephen, supra, 
at 340-341.

That Prynne’s defense was foreclosed by the refusal of assigned 
counsel to endorse his answer is all the more shocking when it is 
realized that Prynne was himself a lawyer. I. Brant, The Bill of 
Rights 106 (1965). On the operation of the Star Chamber gen-
erally, see Barnes, Star Chamber Mythology, 5 Am. J. Legal Hist. 
1-11 (1961), and Barnes, Due Process and Slow Process in the Late 
Elizabethan-Early Stuart Star Chamber, 6 Am. J. Legal Hist. 221- 
249, 315-346 (1962).

19 Pollock & Maitland, supra, n. 16, at 211.
20 Ibid. See also Stephen, supra, n. 18, at 341.
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counsel for the Crown.” 21 As harsh as this now seems, at 
least “the prisoner was allowed to make what statements 
he liked. . . . Obviously this public oral trial presented 
many more opportunities to a prisoner than the secret 
enquiry based on written depositions, which, on the con-
tinent, had taken the place of a trial....” 22

With the Treason Act of 1695, there began a long and 
important era of reform in English criminal procedure. 
The 1695 statute granted to the accused traitor the rights 
to a copy of the indictment, to have his witnesses testify 
under oath, and “to make . . . full Defence, by Counsel 
learned in the Law.” 23 It also provided for court ap-
pointment of counsel, but only if the accused so desired.24 

21 Id., at 326.
The trial would begin with accusations by counsel for the Crown. 

The prisoner usually asked, and was granted, the privilege of answer-
ing separately each matter alleged against him:
“[T]he trial became a series of excited altercations between the 
prisoner and the different counsel opposed to him. Every state-
ment of counsel operated as a question to the prisoner, . . . the 
prisoner either admitting or denying or explaining what was alleged 
against him. The result was that . . . the examination of the 
prisoner . . . was the very essence of the trial, and his answers regu-
lated the production of the evidence .... As the argument proceeded 
the counsel [for the Crown] would frequently allege matters which 
the prisoner denied and called upon them to prove. The proof was 
usually given by reading depositions, confessions of accomplices, let-
ters, and the like .... When the matter had been fully inquired 
into . . . the presiding judge 'repeated’ or summed up to the jury the 
matters alleged against the prisoner, and the answers given by him; 
and the jury gave their verdict.” Id., at 325-326.

22 Holdsworth, supra, n. 17, at 195-196.
23 7 Will. 3, c. 3, § 1. The right to call witnesses under oath was 

extended to felony cases by statute in 1701. 1 Anne, Stat. 2, 
c. 9, § 3.

24 The statute provided, in pertinent part, that the accused “shall 
be received and admitted to make his and their full Defence, by Coun-
sel learned in the Law, and to make any Proof that he or they can 
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Thus, as new rights developed, the accused retained his 
established right “to make what statements he liked.” 25 
The right to counsel was viewed as guaranteeing a choice 
between representation by counsel and the traditional 
practice of self-representation. The ban on counsel in 
felony cases, which had been substantially eroded in the 
courts,26 was finally eliminated by statute in 1836.27 In 
more recent years, Parliament has provided for court 
appointment of counsel in serious criminal cases, but only 
at the accused’s request.28 At no point in this process 
of reform in England was counsel ever forced upon the 

produce by lawful Witness or Witnesses, who shall then be upon 
Oath, for his and their just Defence in that Behalf; and in case any 
Person or Persons so accused or indicted shall desire Counsel, the 
Court before whom such Person or Persons shall be tried, or some 
Judge of that Court, shall and is hereby authorized and required 
immediately, upon his or their Request, to assign to such Person 
and Persons such and so many Counsel, not exceeding Two, as the 
Person or Persons shall desire, to whom such Counsel shall have free 
Access at all seasonable Hours; any Law or Usage to the contrary 
notwithstanding.”

25 Holdsworth, supra, n. 17, at 195.
26 In Mary Blandy’s 1752 murder trial, for example, the court 

declared that counsel for the defendant could not only speak on 
points of law raised by the defense, but could also examine defense 
witnesses and cross-examine those of the Crown. 18 How. St. Tr. 
1117. Later in that century judges often allowed counsel for the 
accused “to instruct him what questions to ask, or even to ask ques-
tions for him, with respect to matters of fact . . . [or] law.” 
4 W. Blackstone, Commentaries *355-356.

27 6 & 7 Will. 4, c. 114, § 1. The statute provided in pertinent 
part that the accused “shall be admitted, after the Close of the 
Case for the Prosecution, to make full Answer and Defence thereto 
by Counsel learned in the Law, or by Attorney in Courts where 
Attomies practise as Counsel.”

28 See, e. g., Poor Prisoners’ Defence Act, 1903, 3 Edw. 7, c. 38, 
§ 1; Poor Prisoners’ Defense Act, 1930, 20 & 21 Geo. 5, c. 32; Legal 
Aid and Advice Act, 1949, 12 & 13 Geo. 6, c. 51.
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defendant. The common-law rule, succinctly stated in 
R. v. Woodward, [1944] K. B. 118, 119, [1944] 1 All 
E. R. 159, 160, has evidently always been that “no per-
son charged with a criminal offence can have counsel 
forced upon him against his will.” 29 See 3 Halsbury’s 
Laws of England fl 1141, pp. 624-625 (4th ed. 1973); 
R. v. Maybury, 11 L. T. R. (n. s.) 566 (Q. B. 1865).

C

In the American Colonies the insistence upon a right of 
self-representation was, if anything, more fervent than 
in England.

The colonists brought with them an appreciation of 
the virtues of self-reliance and a traditional distrust of 
lawyers. When the Colonies were first settled, “the 
lawyer was synonymous with the cringing Attomeys- 
General and Solicitors-General of the Crown and the 
arbitrary Justices of the King’s Court, all bent on the 
conviction of those who opposed the King’s prerogatives, 
and twisting the law to secure convictions.”39 This 
prejudice gained strength in the Colonies where “distrust 

29 Counsel had been appointed for the defendant Woodward but 
withdrew shortly before trial. When the trial court appointed a sub-
stitute counsel, the defendant objected: “I would rather not have 
legal aid. I would rather conduct the case myself.” The trial court 
insisted, however, that the defendant proceed to trial with counsel, 
and a conviction resulted. On appeal, the Crown did not even at-
tempt to deny a basic right of self-representation, but argued only 
that the right had been waived when the accused accepted the first 
counsel. The Court of Appeal rejected this argument: “The prisoner 
right at the beginning [of the trial] said that he wished to defend 
himself . . . and he was refused what we think was his right to make 
his own case to the jury instead of having it made for him by coun-
sel.” This, the court held, was an “injustice to the prisoner,” and 
“although there was a good deal of evidence against the prisoner,” 
the court quashed the conviction.

30 C. Warren, A History of the American Bar 7 (1911).
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of lawyers became an institution.” 31 Several Colonies 
prohibited pleading for hire in the 17th century.32 The 
prejudice persisted into the 18th century as “the lower 
classes came to identify lawyers with the upper class.”33 
The years of Revolution and Confederation saw an up-
surge of antilawyer sentiment, a “sudden revival, after 
the War of the Revolution, of the old dislike and distrust 
of lawyers as a class.”34 In the heat of these senti-
ments the Constitution was forged.

This is not to say that the Colonies were slow to recog-
nize the value of counsel in criminal cases. Colonial 
judges soon departed from ancient English practice and 
allowed accused felons the aid of counsel for their 
defense.35 At the same time, however, the basic right of 

31D. Boorstin, The Americans; The Colonial Experience 197 
(1958).

32 For example, the Massachusetts Body of Liberties (1641) in Art.
26 provided:

“Every man that findeth himselfe unfit to plead his owne cause in 
any Court shall have Libertie to imploy any man against whom the 
Court doth not except, to helpe him, Provided he give him noe fee 
or reward for his paines....”

Pleading for hire was also prohibited in 17th century Virginia, 
Connecticut, and the Carolinas. Friedman, supra, n. 17, at 81.

33 Id., at 82.
34 Warren, supra, n. 30, at 212.
35 For example, Zephaniah Swift, in one of the first American 

colonial treatises on law, made clear that a right to counsel was 
recognized in Connecticut. He wrote:
“We have never admitted that cruel and illiberal principle of 
the common law of England, that when a man is on trial for his life, 
he shall be refused counsel, and denied those means of defence, which 
are allowed, when the most trifling pittance of property is in ques-
tion. The flimsy pretence, that the court are to be counsel for the 
prisoner will only heighten our indignation at the practice: for it is 
apparent to the least consideration, that a court can never furnish a
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self-representation was never questioned. We have 
found no instance where a colonial court required a 
defendant in a criminal case to accept as his representa-
tive an unwanted lawyer. Indeed, even where counsel 
was permitted, the general practice continued to be 
self-representation.36

The right of self-representation was guaranteed in 
many colonial charters and declarations of rights. These 
early documents establish that the “right to counsel” 
meant to the colonists a right to choose between pleading 
through a lawyer and representing oneself.37 After the

person accused of a crime with the advice, and assistance necessary to 
make his defence. . . .

“Our ancestors, when they first enacted their laws respecting 
crimes, influenced by the illiberal principles which they had imbibed 
in their native country, denied counsel to prisoners to plead for 
them to any thing but points of law. It is manifest that there is as 
much necessity for counsel to investigate matters of fact, as points 
of law, if truth is to be discovered.” 2 Z. Swift, A System of the 
Laws of the State of Connecticut 398-399 (1796).

Similarly, colonial Virginia at first based its court proceedings on 
English judicial customs, but “[b]y the middle of the eighteenth 
century the defendant was permitted advice of counsel if he could 
afford such services.” H. Rankin, Criminal Trial Proceedings in 
the General Court of Colonial Virginia 67, 89 (1965).

36 See, e. g., id., at 89-90.
37 See, e. g., the Massachusetts Body of Liberties, Art. 26 (1641), 

supra, n. 32.
Similarly, the Concessions and Agreements of West New Jersey, 

in 1677, provided, for all cases, civil and criminal, “that no person 
or persons shall be compelled to fee any attorney or councillor 
to plead his cause, but that all persons have free liberty to plead his 
own cause, if he please.”

The Pennsylvania Frame of Government of 1682, perhaps “the 
most influential of the Colonial documents protecting individual 
rights,” 1 B. Schwartz, The Bill of Rights: A Documentary History 
130 (1971) (hereinafter Schwartz), provided:

“That, in all courts all persons of all persuasions may freely ap-
pear in their own way, and according to their own manner, and there 
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Declaration of Independence, the right of self-representa- 
tion, along with other rights basic to the making of a 
defense, entered the new state constitutions in wholesale 
fashion.38 The right to counsel was clearly thought to 

personally plead their own cause themselves; or, if unable, by their 
friends . . . .”
That provision was no doubt inspired by William Penn’s belief that 
an accused should go free if he could personally persuade a jury 
that it would be unjust to convict him. In England, 12 years 
earlier, Penn, after preaching a sermon in the street, had been in-
dicted and tried for disturbing the peace. Penn conceded that he 
was “unacquainted with the formality of the law,” but requested 
that he be given a fair hearing and the “liberty of making my de-
fence.” The request was granted, Penn represented himself, and 
although the judges jailed him for contempt, the jury acquitted him 
of the charge. “The People’s Ancient and Just Liberties Asserted, 
in the Trial of William Penn and William Mead, 1670,” reproduced 
in 1 Schwartz 144, 147. See The Trial of William Penn, 6 How. 
St. Tr. 951 (1670), cited in Illinois n . Allen, 397 U. S. 337, 353 
(opinion of Doug la s , J.).

38 Article IX of the Pennsylvania Declaration of Rights in 1776 
guaranteed “[t]hat in all prosecutions for criminal offences, a man 
hath a right to be heard by himself and his council .....” The 
Vermont Declaration of Rights (Art. X) in 1777 protected the right 
of self-representation with virtually identical language. The Georgia 
Constitution (Art. LVIII) in 1777 declared that its provisions barring 
the unauthorized practice of law were “not intended to exclude any 
person from that inherent privilege of every freeman, the liberty to 
plead his own cause.” In 1780 the Massachusetts Declaration of 
Rights, Art. XII, provided that the accused had a right to be heard 
“by himself, or his counsel at his election.” The New Hampshire 
Bill of Rights (Art. XV) in 1783 affirmed the right of the accused 
“to be fully heard in his defence by himself, and counsel.” In 1792 
the Delaware Constitution (Art. I, § 7) preserved the right in lan-
guage modeled after Art. IX of the Pennsylvania Declaration of 
Rights. Similarly, in 1798 Georgia included in its Constitution (Art. 
HI, § 8) a provision that protected the right of the accused to defend 
“by himself or counsel, or both.” Other state constitutions did not 
express in literal terms a right of self-representation, but those docu-
ments granted all defense rights to the accused personally and phrased
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supplement the primary right of the accused to defend 
himself,39 utilizing his personal rights to notice, confron-
tation, and compulsory process. And when the Colonies 
or newly independent States provided by statute rather 
than by constitution for court appointment of counsel in 
criminal cases, they also meticulously preserved the right 
of the accused to defend himself personally.40

the right of counsel in such fashion as to imply the existence of the 
antecedent liberty. See Del. Declaration of Rights, § 14 (1776) 
(right “to be allowed counsel”); Md. Declaration of Rights, Art. 
XIX (1776) (right “to be allowed counsel”); N. J. Const., Art. 
XVI (1776) (criminals to have “same privileges of . . . counsel, as 
their prosecutors”); N. Y. Const., Art. XXXIV (1777) (“shall be 
allowed counsel”).

39 The Founders believed that self-representation was a basic right 
of a free people. Underlying this belief was not only the anti-
lawyer sentiment of the populace, but also the “natural law” thinking 
that characterized the Revolution’s spokesmen. See P. Kauper, The 
Higher Law and the Rights of Man in a Revolutionary Society, a 
lecture in the American Enterprise Institute for Public Policy Re-
search series on the American Revolution, Nov. 7, 1973, extracted in 
18 U. of Mich. Law School Law Quadrangle Notes, No. 2, p. 9 (1974). 
For example, Thomas Paine, arguing in support of the 1776 Penn-
sylvania Declaration of Rights, said:
“Either party . . . has a natural right to plead his own cause; this 
right is consistent with safety, therefore it is retained; but the parties 
may not be able, . . . therefore the civil right of pleading by proxy, 
that is, by a council, is an appendage to the natural right [of 
self-representation] . . . .” Thomas Paine on a Bill of Rights, 1777, 
reprinted in 1 Schwartz 316.

40 Statutes providing for appointment of counsel on request of the 
accused were enacted by Delaware in 1719, 1 Laws of the State of 
Delaware, 1700-1797, p. 66 (Adams 1797); by Pennsylvania in 1718, 
3 Stats, at Large of Pennsylvania 199 (Busch 1896); and by South 
Carolina in 1731, Laws of the Province of South Carolina 518-519 
(Trott 1736). Appointment was also the practice in Connecticut 
in the latter part of the 18th century; appointment apparently was 
sometimes made even when the accused failed to request counsel, 
if he appeared in need of a lawyer, but there is no indication ap-
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The recognition of the right of self-representation was 
not limited to the state lawmakers. As we have noted, 
§ 35 of the Judiciary Act of 1789, signed one day before 
the Sixth Amendment was proposed, guaranteed in the 
federal courts the right of all parties to “plead and 
manage their own causes personally or by the assist-
ance of . . . counsel.” 1 Stat. 92. See 28 U. S. C. 
§ 1654. At the time James Madison drafted the 
Sixth Amendment, some state constitutions guar-
anteed an accused the right to be heard “by himself” 
and by counsel; others provided that an accused was to 
be “allowed” counsel.41 The various state proposals for 
the Bill of Rights had similar variations in terminology.42

pointment was ever made over the objection of the accused. See 
Swift, supra, n. 35, at 392. Free-choice appointment remained 
the rule as the new Republic emerged. See the 1791 statute of New 
Hampshire, Laws of New Hampshire 247 (Melcher 1792), and the 
1795 statute of New Jersey, § 2, Acts of the Nineteenth General 
Assembly of the State of New Jersey 1012.

41 See counsel provisions in n. 38, supra.
42 In ratifying the Constitution, three States urged that a right-to- 

counsel provision be added by way of amendment. Virginia and 
North Carolina proposed virtually identical packages of a defendant’s 
rights, each including the provision that an accused be “allowed” 
counsel. 2 Schwartz 841, 967. The package proposed by New 
York provided that the accused “ought to . . . have . . . the 
assistance of Council for his defense.” Id., at 913. The idea 
of proposing amendments upon ratification had begun with the 
Pennsylvania dissenters from ratification, whose proposed package 
of a defendant’s rights provided for the accused’s “right ... to be 
heard by himself and his counsel.” Id., at 664—665. It can be seen 
that Madison’s precise formulation—“the right ... to have the 
Assistance of Counsel for his defence”—varied in phrasing from each 
of the proposals. “The available debates on the various proposals 
throw no light on the significance or the interpretation which Congress 
attributed to the right to counsel.” W. Beaney, The Right to 
Counsel in American Courts 23 (1955).
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In each case, however, the counsel provision was em-
bedded in a package of defense rights granted personally 
to the accused. There is no indication that the differ-
ences in phrasing about “counsel” reflected any differ-
ences of principle about self-representation. No State 
or Colony had ever forced counsel upon an accused; no 
spokesman had ever suggested that such a practice would 
be tolerable, much less advisable. If anyone had thought 
that the Sixth Amendment, as drafted, failed to protect 
the long-respected right of self-representation, there 
would undoubtedly have been some debate or comment 
on the issue. But there was none.

In sum, there is no evidence that the colonists and the 
Framers ever doubted the right of self-representation, or 
imagined that this right might be considered inferior to 
the right of assistance of counsel. To the contrary, the 
colonists and the Framers, as well as their English an-
cestors, always conceived of the right to counsel as an 
“assistance” for the accused, to be used at his option, in 
defending himself. The Framers selected in the Sixth 
Amendment a form of words that necessarily implies the 
right of self-representation. That conclusion is sup-
ported by centuries of consistent history.

IV
There can be no blinking the fact that the right of an 

accused to conduct his own defense seems to cut against 
the grain of this Court’s decisions holding that the Con-
stitution requires that no accused can be convicted and 
imprisoned unless he has been accorded the right to the 
assistance of counsel. See Powell v. Alabama, 287 U. S. 
45; Johnson v. Zerbst, 304 U. S. 458; Gideon v. Wain-
wright, 372 U. S. 335; Argersinger v. Hamlin, 407 U. S. 
25. For it is surely true that the basic thesis of those 
decisions is that the help of a lawyer is essential to assure 
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the defendant a fair trial.43 And a strong argument can 
surely be made that the whole thrust of those decisions 
must inevitably lead to the conclusion that a State may 
constitutionally impose a lawyer upon even an unwilling 
defendant.

But it is one thing to hold that every defendant, rich 
or poor, has the right to the assistance of counsel, and 
quite another to say that a State may compel a defendant 
to accept a lawyer he does not want. The value of state- 
appointed counsel was not unappreciated by the Found-
ers,44 yet the notion of compulsory counsel was utterly 
foreign to them. And whatever else may be said of those 
who wrote the Bill of Rights, surely there can be no 

43 As stated by Mr. Justice Sutherland in Powell n . Alabama, 287 
IT. S. 45:
“Even the intelligent and educated layman has small and some-
times no skill in the science of law. If charged with crime, he 
is incapable, generally, of determining for himself whether the indict-
ment is good or bad. He is unfamiliar with the rules of evidence. 
Left without the aid of counsel he may be put on trial without a proper 
charge, and convicted upon incompetent evidence, or evidence irrele-
vant to the issue or otherwise inadmissible. He lacks both the skill 
and knowledge adequately to prepare his defense, even though he 
have a perfect one. He requires the guiding hand of counsel at every 
step in the proceedings against him. Without it, though he be not 
guilty, he faces the danger of conviction because he does not know 
how to establish his innocence. If that be true of men of intelligence, 
how much more true is it of the ignorant and illiterate, or those of 
feeble intellect. If in any case, civil or criminal, a state or federal 
court were arbitrarily to refuse to hear a party by counsel, em-
ployed by and appearing for him, it reasonably may not be doubted 
that such a refusal would be a denial of a hearing, and, therefore, 
of due process in the constitutional sense.” Id., at 69.

44 See n. 38, supra, for colonial appointment statutes that predate 
the Sixth Amendment. Federal law provided for appointment of 
counsel in capital cases at the request of the accused as early as 
1790, 1 Stat. 118.
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doubt that they understood the inestimable worth of free 
choice.45

It is undeniable that in most criminal prosecutions de-
fendants could better defend with counsel’s guidance than 
by their own unskilled efforts. But where the defendant 
will not voluntarily accept representation by counsel, the 
potential advantage of a lawyer’s training and experience 
can be realized, if at all, only imperfectly. To force a 
lawyer on a defendant can only lead him to believe that 
the law contrives against him. Moreover, it is not incon-
ceivable that in some rare instances, the defendant might 
in fact present his case more effectively by conducting his 
own defense. Personal liberties are not rooted in the 
law of averages. The right to defend is personal. The 
defendant, and not his lawyer or the State, will bear the 
personal consequences of a conviction. It is the defend-
ant, therefore, who must be free personally to decide 
whether in his particular case counsel is to his advantage. 
And although he may conduct his own defense ultimately 
to his own detriment, his choice must be honored out of 
“that respect for the individual which is the lifeblood of 
the law.” Illinois v. Allen, 397 U. S. 337, 350-351 
(Brennan , J., concurring).46

45 See, e. g., U. S. Const., Amdt. 1. Freedom of choice is not a 
stranger to the constitutional design of procedural protections for a 
defendant in a criminal proceeding. For example, “[e]very criminal 
defendant is privileged to testify in his own defense, or to refuse to 
do so.” Harris v. New York, 401 U. S. 222, 225. See Brooks v. 
Tennessee, 406 U. S. 605, 612; Ferguson n . Georgia, 365 U. S. 570. 
Cf. Brown v. United States, 356 U. S. 148.

46 We are told that many criminal defendants representing them-
selves may use the courtroom for deliberate disruption of their 
trials. But the right of self-representation has been recognized from 
our beginnings by federal law and by most of the States, and no 
such result has thereby occurred. Moreover, thé trial judge may 
terminate self-representation by a defendant who deliberately en-
gages in serious and obstructionist misconduct. See Illinois v. Alien,
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V
When an accused manages his own defense, he relin-

quishes, as a purely factual matter, many of the tradi-
tional benefits associated with the right to counsel. For 
this reason, in order to represent himself, the accused 
must “knowingly and intelligently” forgo those relin-
quished benefits. Johnson n . Zerbst, 304 U. S., at 464- 
465. Cf. Von Moltke v. Gillies, 332 U. S. 708, 723-724 
(plurality opinion of Black, J.). Although a defendant 
need not himself have the skill and experience of a 
lawyer in order competently and intelligently to choose 
self-representation, he should be made aware of the 
dangers and disadvantages of self-representation, so that 
the record will establish that “he knows what he is doing 
and his choice is made with eyes open.” Adams v. United 
States ex rel. McCann, 317 U. S., at 279.

Here, weeks before trial, Faretta clearly and unequivo-
cally declared to the trial judge that he wanted to repre-
sent himself and did not want counsel. The record 
affirmatively shows that Faretta was literate, competent, 
and understanding, and that he was voluntarily exercis-
ing his informed free will. The trial judge had warned 
Faretta that he thought it was a mistake not to accept

397 U. S. 337. Of course, a State may—even over objection 
by the accused—appoint a “standby counsel” to aid the accused if 
and when the accused requests help, and to be available to represent 
the accused in the event that termination of the defendant’s self-
representation is necessary. See United States v. Dougherty, 154 
U. S. App. D. C. 76, 87-89, 473 F. 2d 1113, 1124-1126.

The right of self-representation is not a license to abuse the dig-
nity of the courtroom. Neither is it a license not to comply with 
relevant rules of procedural and substantive law. Thus, whatever 
else may or may not be open to him on appeal, a defendant who 
elects to represent himself cannot thereafter complain that the 
quality of his own defense amounted to a denial of “effective assist-
ance of counsel.”



836 OCTOBER TERM, 1974

Bur ge r , C. J., dissenting 422 U. S.

the assistance of counsel, and that Faretta would be 
required to follow all the “ground rules” of trial pro-
cedure.47 We need make no assessment of how well or 
poorly Faretta had mastered the intricacies of the hear-
say rule and the California code provisions that govern 
challenges of potential jurors on voir dire.48 For his 
technical legal knowledge, as such, was not relevant to 
an assessment of his knowing exercise of the right to 
defend himself.

In forcing Faretta, under these circumstances, to 
accept against his will a state-appointed public defender, 
the California courts deprived him of his constitutional 
right to conduct his own defense. Accordingly, the judg-
ment before us is vacated, and the case is remanded for 
further proceedings not inconsistent with this opinion.

It is so ordered.

Mr . Chief  Justice  Burger , with whom Mr . Justi ce  
Blackmu n  and Mr . Justice  Rehnquist  join, dissenting.

This case, like Herring n . New York, post, p. 853, 
announced today, is another example of the judi-
cial tendency to constitutionalize what is thought “good.” 
That effort fails on its own terms here, because there is 
nothing desirable or useful in permitting every accused 
person, even the most uneducated and inexperienced, to 
insist upon conducting his own defense to criminal 
charges.1 Moreover, there is no constitutional basis for 

47 See n. 2, supra.
48 See n. 3, supra.
1 Absent a statute giving a right to self-representation, I believe 

that trial courts should have discretion under the Constitution to in-
sist upon representation by counsel if the interests of justice so require. 
However, I would note that the record does not support the Court’s 
characterization of this case as one in which that occurred. Al-
though he requested, and initially was granted, permission to proceed
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the Court’s holding, and it can only add to the problems 
of an already malfunctioning criminal justice system. I 
therefore dissent.

I

The most striking feature of the Court’s opinion is 
that it devotes so little discussion to the matter which 
it concedes is the core of the decision, that is, discerning 
an independent basis in the Constitution for the sup-
posed right to represent oneself in a criminal trial.2 See 
ante, at 818-821, and n. 15. Its ultimate assertion that 
such a right is tucked between the lines of the Sixth 
Amendment is contradicted by the Amendment’s lan-
guage and its consistent judicial interpretation.

As the Court seems to recognize, ante, at 820, the con-
clusion that the rights guaranteed by the Sixth Amend-
ment are “personal” to an accused reflects nothing more 
than the obvious fact that it is he who is on trial and 
therefore has need of a defense.3 But neither that nearly 

pro se, petitioner has expressed no dissatisfaction with the lawyer 
who represented him and has not alleged that his defense was 
impaired or that his lawyer refused to honor his suggestions regard-
ing how the trial should be conducted. In other words, to use the 
Court’s phrase, petitioner has never contended that “his defense” 
was not fully presented. Instances of overbearing or ineffective 
counsel can be dealt with without contriving broad constitutional 
rules of dubious validity.

2 The Court deliberately, and in my view properly, declines to 
characterize this case as one in which the defendant was denied a 
fair trial. See Herring v. New York, post, at 871 (Reh nq ui st , J., 
dissenting).

3 The Court’s attempt to derive support for its position from the 
fact that the Sixth Amendment speaks in terms of the “Assistance 
of Counsel” requires little comment. It is most curious to suggest 
that an accused who exercises his right to “assistance” has thereby 
impliedly consented to subject himself to a “master.” Ante, at 
820. And counsel’s responsibility to his client and role in the 
litigation do not vary depending upon whether the accused would 
have preferred to represent himself.
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trivial proposition nor the language of the Amendment, 
which speaks in uniformly mandatory terms, leads to the 
further conclusion that the right to counsel is merely 
supplementary and may be dispensed with at the whim 
of the accused. Rather, this Court’s decisions have con-
sistently included the right to counsel as an integral part 
of the bundle making up the larger “right to a defense 
as we know it.” For example, in In re Oliver, 333 U. S. 
257 (1948), the Court reversed a summary contempt con-
viction at the hands of a “one-man grand jury,” and had 
this to say:

“We . . . hold that failure to afford the petitioner 
a reasonable opportunity to defend himself against 
the charge of false and evasive swearing was a denial 
of due process of law. A person’s right to reasonable 
notice of a charge against him, and an opportunity 
to be heard in his defense—a right to his day in 
court—are basic in our system of jurisprudence; and 
these rights include, as a minimum, a right to ex-
amine the witnesses against him, to offer testimony, 
and to be represented by counsel.” Id., at 273.

See also Argersinger n . Hamlin, 407 U. S. 25, 27-33 
(1972); Gideon n . Wainwright, 372 U. S. 335, 344 (1963).

The reason for this hardly requires explanation. The 
fact of the matter is that in all but an extraordinarily 
small number of cases an accused will lose whatever 
defense he may have if he undertakes to conduct the 
trial himself. The Court’s opinion in Powell v. Alabama, 
287 U. S. 45 (1932), puts the point eloquently:

“Even the intelligent and educated layman has 
small and sometimes no skill in the science of law. 
If charged with crime, he is incapable, generally, of 
determining for himself whether the indictment is 
good or bad. He is unfamiliar with the rules of 
evidence. Left without the aid of counsel he may 
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be put on trial without a proper charge, and con-
victed upon incompetent evidence, or evidence irrele-
vant to the issue or otherwise inadmissible. He 
lacks both the skill and knowledge adequately to 
prepare his defense, even though he have a per-
fect one. He requires the guiding hand of counsel 
at every step in the proceedings against him. With-
out it, though he be not guilty, he faces the danger 
of conviction because he does not know how to estab-
lish his innocence. If that be true of men of intel-
ligence, how much more true is it of the ignorant 
and illiterate, or those of feeble intellect.” Id., at 
69.

Obviously, these considerations do not vary depending 
upon whether the accused actively desires to be repre-
sented by counsel or wishes to proceed pro se. Nor is it 
accurate to suggest, as the Court seems to later in its 
opinion, that the quality of his representation at trial is 
a matter with which only the accused is legitimately con-
cerned. See ante, at 834. Although we have adopted an 
adversary system of criminal justice, see Gideon v. Wain-
wright, supra, the prosecution is more than an ordinary 
litigant, and the trial judge is not simply an automaton 
who insures that technical rules are adhered to. Both 
are charged with the duty of insuring that justice, in the 
broadest sense of that term, is achieved in every criminal 
trial. See Brady v. Maryland, 373 U. S. 83, 87, and n. 2 
(1963); Berger v. United States, 295 U. S. 78, 88 (1935). 
That goal is ill-served, and the integrity of and public 
confidence in the system are undermined, when an easy 
conviction is obtained due to the defendant’s ill-advised 
decision to waive counsel. The damage thus inflicted is 
not mitigated by the lame explanation that the defend-
ant simply availed himself of the “freedom” “to go to 
jail under his own banner . . . .” United States ex rel.
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Maldonado n . Denno, 348 F. 2d 12, 15 (CA2 1965). The 
system of criminal justice should not be available as an 
instrument of self-destruction.

In short, both the “spirit and the logic” of the Sixth 
Amendment are that every person accused of crime shall 
receive the fullest possible defense; in the vast majority 
of cases this command can be honored only by means of 
the expressly guaranteed right to counsel, and the trial 
judge is in the best position to determine whether the 
accused is capable of conducting his defense. True free-
dom of choice and society’s interest in seeing that justice 
is achieved can be vindicated only if the trial court re-
tains discretion to reject any attempted waiver of counsel 
and insist that the accused be tried according to the Con-
stitution. This discretion is as critical an element of 
basic fairness as a trial judge’s discretion to decline to 
accept a plea of guilty. See Santobello v. New York, 
404 U. S. 257, 262 (1971).

II

The Court’s attempt to support its result by collecting 
dicta from prior decisions is no more persuasive than its 
analysis of the Sixth Amendment. Considered in con-
text, the cases upon which the Court relies to “beat its 
path” either lead it nowhere or point in precisely the 
opposite direction.

In Adams v. United States ex rel. McCann, 317 U. S. 
269 (1942), and Carter v. Illinois, 329 U. S. 173 (1946), 
the defendants had competently waived counsel but later 
sought to renounce actions taken by them while proceed-
ing pro se. In both cases this Court upheld the convic-
tions, holding that neither an uncounseled waiver of jury 
trial nor an uncounseled guilty plea is inherently defec-
tive under the Constitution. The language which the 
Court so carefully excises from those opinions relates, 
not to an affirmative right of self-representation, but to 
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the consequences of waiver.4 In Adams, for example, 
Mr. Justice Frankfurter was careful to point out that 
his reference to a defendant’s “correlative right to dis-
pense with a lawyer’s help” meant only that “[h]e may 
waive his Constitutional right to assistance of coun-
sel... 317 U. S., at 279. See United States v. Warner, 
428 F. 2d 730, 733 (CA8 1970). But, as the Court 
recognizes, the power to waive a constitutional right 
does not carry with it the right to insist upon its oppo-
site. Singer v. United States, 380 U. S. 24, 34-35 (1965).

Similarly, in Carter the Court’s opinion observed that 
the Constitution “does not require that under all circum-
stances counsel be forced upon a defendant,” citing 
Adams. 329 U. S., at 174-175 (emphasis added). I, 
for one, find this statement impossible to square with 
the Court’s present holding that an accused is absolutely 
entitled to dispense with a lawyer’s help under all con-
ditions. Thus, although Adams and Carter support the 
Court’s conclusion that a defendant who represents him-
self may not thereafter disaffirm his deliberate trial de-
cisions, see ante, at 834-835, n. 46, they provide it no 
comfort regarding the primary issue in this case.5

4 Indeed, the portion of the Court’s quotation which warns against 
turning constitutional protections into “fetters” refers to the right 
to trial by jury, not the right to counsel. See Adams v. United 
States ex rel. McCann, 317 U. S. 269, 279 (1942). This Court has, 
of course, squarely held that there is no constitutional right to dis-
pense with a jury. Singer n . United States, 380 U. S. 24 (1965).

5 No more relevant is Snyder v. Massachusetts, 291 U. S. 97 
(1934). The reference in that case to an accused’s “power ... to 
supersede his lawyers” simply helped explain why his defense might 
“be made easier” if he were “permitted to be present at the exami-
nation of jurors or the summing up of counsel . . . .” Id., 
at 106. Mr. Justice Cardozo’s opinion for the Court made plain 
that this right was rooted in considerations of fundamental fairness, 
and was to be distinguished from those conferred by the Confronta-
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Far more nearly in point is Price N. Johnston, 334 
U. S. 266 (1948), where this Court held that, although 
the courts of appeals possess the power to command 
that a prisoner be produced to argue his own appeal, 
the exercise of that power is a matter of sound judicial 
discretion. An examination of the whole of the Court’s 
reasoning on this point is instructive:

“The discretionary nature of the power in ques-
tion grows out of the fact that a prisoner has no 
absolute right to argue his own appeal or even to 
be present at the proceedings in an appellate court. 
The absence of that right is in sharp contrast to 
his constitutional prerogative of being present in 
person at each significant stage of a felony prosecu-
tion, and to his recognized privilege of conducting 
his own defense at the trial. Lawful incarceration 
brings about the necessary withdrawal or limitation 
of many privileges and rights, a retraction justified 
by the considerations underlying our penal system. 
Among those so limited is the otherwise unqualified 
right given by § 272 of the Judicial Code, 28 U. S. C. 
§394 [now § 1654], to parties in all the courts of 
the United States to ‘plead and manage their own 
causes personally.’ ” Id., at 285-286 (citations 
omitted).

It barely requires emphasis that this passage contrasts 
the “constitutional prerogative” to be present at trial 
with the “recognized privilege” of self-representation, and 
strongly implies that the latter arises only from the 
federal statute. It is difficult to imagine a position less 
consistent with Price v. Johnston than that taken by 
the Court today.

tion Clause. See id., at 107. The Court’s present reliance on 
the Snyder dicta is therefore misplaced. See n. 2, supra.
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The Court of Appeals cases relied upon by the Court 
are likewise dubious authority for its views. Only one 
of those cases, United States v. Plattner, 330 F. 2d 271 
(CA2 1964), even attempted a reasoned analysis of the 
issue, and the decision in that case was largely based 
upon the misreading of Adams and Price which the 
Court perpetuates in its opinion today. See 330 F. 2d, at 
275. In every other case cited ante, at 817, the Courts 
of Appeals assumed that the right of self-representation 
was constitutionally based but found that the right had 
not been violated and affirmed the conviction under 
review. It is highly questionable whether such holdings 
would even establish the law of the Circuits from which 
they came.

In short, what the Court represents as a well-traveled 
road is in reality a constitutional trail which it is blazing 
for the first time today, one that has not even been 
hinted at in our previous decisions. Far from an inter-
pretation of the Sixth Amendment, it is a perversion 
of the provision to which we gave full meaning in 
Gideon n . Wainwright and Argersinger v. Hamlin.

Ill
Like Mr . Justi ce  Blackm un , I hesitate to participate 

in the Court’s attempt to use history to take it where 
legal analysis cannot. Piecing together shreds of Eng-
lish legal history and early state constitutional and statu-
tory provisions, without a full elaboration of the context 
in which they occurred or any evidence that they were 
relied upon by the drafters of our Federal Constitution, 
creates more questions than it answers and hardly pro-
vides the firm foundation upon which the creation of 
new constitutional rights should rest. We are well 
reminded that this Court once employed an exhaustive 
analysis of English and colonial practices regarding the 
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right to counsel to justify the conclusion that it was 
fundamental to a fair trial and, less than 10 years later, 
used essentially the same material to. conclude that it 
was not. Compare Powell v. Alabama, 287 U. S., at 
60-65, with Betts n . Brady, 316 U. S. 455, 465-471 
(1942).

As if to illustrate this point, the single historical fact 
cited by the Court which would appear truly relevant 
to ascertaining the meaning of the Sixth Amendment 
proves too much. As the Court points out, ante, at 
831, § 35 of the Judiciary Act of 1789 provided a statu-
tory right to self-representation in federal criminal trials. 
The text of the Sixth Amendment, which expressly pro-
vides only for a right to counsel, was proposed the day 
after the Judiciary Act was signed. It can hardly be 
suggested that the Members of the Congress of 1789, 
then few in number, were unfamiliar with the Amend-
ment’s carefully structured language, which had been 
under discussion since the 1787 Constitutional Conven-
tion. And it would be most remarkable to suggest, had 
the right to conduct one’s own defense been considered 
so critical as to require constitutional protection, that it 
would have been left to implication. Rather, under 
traditional canons of construction, inclusion of the right 
in the Judiciary Act and its omission from the constitu-
tional amendment drafted at the same time by many of 
the same men, supports the conclusion that the omission 
was intentional.

There is no way to reconcile the idea that the 
Sixth Amendment impliedly guaranteed the right of an 
accused to conduct his own defense with the contempo-
raneous action of the Congress in passing a statute 
explicitly giving that right. If the Sixth Amendment 
created a right to self-representation it was unnecessary 
for Congress to enact any statute on the subject at all.
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In this case, therefore, history ought to lead judges to 
conclude that the Constitution leaves to the judgment 
of legislatures, and the flexible process of statutory 
amendment, the question whether criminal defendants 
should be permitted to conduct their trials pro se. See 
Betts n . Brady, supra. And the fact that we have not 
hinted at a contrary view for 185 years is surely entitled 
to some weight in the scales.6 Cf. Jackman v. Rosen-
baum Co., 260 U. S. 22, 31 (1922).

IV
Society has the right to expect that, when courts find new 

rights implied in the Constitution, their potential effect 
upon the resources of our criminal justice system will be 
considered. However, such considerations are conspicu-
ously absent from the Court’s opinion in this case.

It hardly needs repeating that courts at all levels are 
already handicapped by the unsupplied demand for com-
petent advocates, with the result that it often takes far 
longer to complete a given case than experienced counsel 
would require. If we were to assume that there will be 
widespread exercise of the newly discovered constitu-
tional right to self-representation, it would almost cer-
tainly follow that there will be added congestion in the 
courts and that the quality of justice will suffer. More-
over, the Court blandly assumes that once an accused 
has elected to defend himself he will be bound by his 
choice and not be heard to complain of it later. Ante, 
at 83A-835, n. 46. This assumption ignores the role of 
appellate review, for the reported cases are replete with 
instances of a convicted defendant being relieved of a

6 The fact that Congress has retained a statutory right to self- 
representation suggests that it has also assumed that the Sixth 
Amendment does not guarantee such a right. See 28 U. S. C. 
§ 1654.
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deliberate decision even when made with the advice of 
counsel. See Silber v. United States, 370 U. S. 717 
(1962). It is totally unrealistic, therefore, to suggest 
that an accused will always be held to the consequences 
of a decision to conduct his own defense. Unless, as may 
be the case, most persons accused of crime have more 
wit than to insist upon the dubious benefit that the 
Court confers today, we can expect that many expensive 
and good-faith prosecutions will be nullified on appeal 
for reasons that trial courts are now deprived of the 
power to prevent.7

Mr . Justi ce  Blackmu n , with whom The  Chief  
Justice  and Mr . Justice  Rehnqui st  join, dissenting.

Today the Court holds that the Sixth Amendment 
guarantees to every defendant in a state criminal trial 
the right to proceed without counsel whenever he elects to 
do so. I find no textual support for this conclusion in 
the language of the Sixth Amendment. I find the his-
torical evidence relied upon by the Court to be unper-
suasive, especially in light of the recent history of 
criminal procedure. Finally, I fear that the right to self-
representation constitutionalized today frequently will 
cause procedural confusion without advancing any sig-
nificant strategic interest of the defendant. I therefore 
dissent.

I
The starting point, of course, is the language of the 

Sixth Amendment:
“In all criminal prosecutions, the accused shall en-

7 Some of the damage we can anticipate from a defendant’s ill- 
advised insistence on conducting his own defense may be miti-
gated by appointing a qualified lawyer to sit in the case as the 
traditional “friend of the court.” The Court does not foreclose 
this option. See ante, at 834-835, n. 46.
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joy the right to a speedy and public trial, by an im-
partial jury of the State and district wherein the 
crime shall have been committed, which district 
shall have been previously ascertained by law, and 
to be informed of the nature and cause of the ac-
cusation ; to be confronted with the witnesses against 
him; to have compulsory process for obtaining wit-
nesses in his favor, and to have the Assistance of 
Counsel for his defence.”

It is self-evident that the Amendment makes no direct 
reference to self-representation. Indeed, the Court con-
cedes that the right to self-representation is “not stated 
in the Amendment in so many words.” Ante, at 819.

It could be argued that the right to assistance of coun-
sel necessarily carries with it the right to waive assistance 
of counsel. The Court recognizes, however, ante, at 819- 
820, n. 15, that it has squarely rejected any mechanical 
interpretation of the Bill of Rights. Mr. Chief Justice 
Warren, speaking for a unanimous Court in Singer n . 
United States, 380 U. S. 24, 34—35 (1965), stated: “The 
ability to waive a constitutional right does not ordinarily 
carry with it the right to insist upon the opposite of that 
right.”

Where then in the Sixth Amendment does one find this 
right to self-representation? According to the Court, it 
is “necessarily implied by the structure of the Amend-
ment.” Ante, at 819. The Court’s chain of inferences 
is delicate and deserves scrutiny. The Court starts with 
the proposition that the Sixth Amendment is “a compact 
statement of the rights necessary to a full defense.” 
Ante, at 818. From this proposition the Court concludes 
that the Sixth Amendment “constitutionalizes the right 
in an adversary criminal trial to make a defense as we 
know it.” Ibid. Up to this point, at least as a 
general proposition, the Court’s reasoning is unexception-



848 OCTOBER TERM, 1974

Bla ck mu n , J., dissenting 422 U. S.

able. The Court, however, then concludes that because 
the specific rights in the Sixth Amendment are personal 
to the accused, the accused must have a right to exercise 
those rights personally. Stated somewhat more suc-
cinctly, the Court reasons that because the accused has 
a personal right to “a defense as we know it,” he neces-
sarily has a right to make that defense personally. I 
disagree. Although I believe the specific guarantees of 
the Sixth Amendment are personal to the accused, I do 
not agree that the Sixth Amendment guarantees any 
particular procedural method of asserting those rights. 
If an accused has enjoyed a speedy trial by an impartial 
jury in which he was informed of the nature of the ac-
cusation, confronted with the witnesses against him, 
afforded the power of compulsory process, and repre-
sented effectively by competent counsel, I do not see that 
the Sixth Amendment requires more.

The Court suggests that thrusting counsel upon the 
accused against his considered wish violates the logic of 
the Sixth Amendment because counsel is to be an assist-
ant, not a master. The Court seeks to support its con-
clusion by historical analogy to the notorious procedures 
of the Star Chamber. The potential for exaggerated 
analogy, however, is markedly diminished when one re-
calls that petitioner is seeking an absolute right to self-
representation. This is not a case where defense 
counsel, against the wishes of the defendant or with 
inadequate consultation, has adopted a trial strategy that 
significantly affects one of the accused’s constitutional 
rights. For such overbearing conduct by counsel, there 
is a remedy. Brookhart n . Janis, 384 U. S. 1 (1966); 
Fay v. Noia, 372 U. S. 391, 439 (1963). Nor is this a 
case where distrust, animosity, or other personal differ-
ences between the accused and his would-be counsel have 
rendered effective representation unlikely or impossible.



FARETTA v. CALIFORNIA 849

806 Bla ckmu n , J., dissenting

See Brown v. Craven, 424 F. 2d 1166, 1169-1170 (CA9 
1970). See also Anders v. California, 386 U. S. 738 
(1967). Nor is this even a case where a defendant has 
been forced, against his wishes to expend his personal 
resources to pay for counsel for his defense. See gen-
erally Fuller v. Oregon, 417 U. S. 40 (1974); James v. 
Strange, 407 U. S. 128 (1972). Instead, the Court holds 
that any defendant in any criminal proceeding may in-
sist on representing himself regardless of how complex 
the trial is likely to be and regardless of how frivolous 
the defendant’s motivations may be. I cannot agree that 
there is anything in the Due Process Clause or the Sixth 
Amendment that requires the States to subordinate the 
solemn business of conducting a criminal prosecution to 
the whimsical—albeit voluntary—caprice of every ac-
cused who wishes to use his trial as a vehicle for personal 
or political self-gratification.

The Court seems to suggest that so long as the accused 
is willing to pay the consequences of his folly, there is 
no reason for not allowing a defendant the right to self-
representation. Ante, at 834. See also United States 
ex rel. Maldonado n . Denno, 348 F. 2d 12, 15 (CA2 1965) 
(“[E]ven in cases where the accused is harming himself 
by insisting on conducting his own defense, respect for 
individual autonomy requires that he be allowed to go 
to jail under his own banner if he so desires . ..”). That 
view ignores the established principle that the interest 
of the State in a criminal prosecution “is not that it shall 
win a case, but that justice shall be done.” Berger v. 
United States, 295 U. S. 78, 88 (1935). See also Singer 
v. United States, 380 U. S., at 37. For my part, I do not 
believe that any amount of pro se pleading can cure the 
injury to society of an unjust result, but I do believe 
that a just result should prove to be an effective balm 
for almost any frustrated pro se defendant.
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II
The Court argues that its conclusion is supported by 

the historical evidence on self-representation. It is true 
that self-representation was common, if not required, in 
18th century English and American prosecutions. The 
Court points with special emphasis to the guarantees of 
self-representation in colonial charters, early state con-
stitutions, and § 35 of the first Judiciary Act as evidence 
contemporaneous with the Bill of Rights of widespread 
recognition of a right to self-representation.

I do not participate in the Court’s reliance on the his-
torical evidence. To begin with, the historical evidence 
seems to me to be inconclusive in revealing the original 
understanding of the language of the Sixth Amendment. 
At the time the Amendment was first proposed, both the 
right to self-representation and the right to assistance of 
counsel in federal prosecutions were guaranteed by stat-
ute. The Sixth Amendment expressly constitutionalized 
the right to assistance of counsel but remained conspicu-
ously silent on any right of self-representation. The 
Court believes that this silence of the Sixth Amendment 
as to the latter right is evidence of the Framers’ belief 
that the right was so obvious and fundamental that it 
did not need to be included “in so many words” in order 
to be protected by the Amendment. I believe it is at 
least equally plausible to conclude that the Amend-
ment’s silence as to the right of self-representation indi-
cates that the Framers simply did not have the subject 
in mind when they drafted the language.

The paucity of historical support for the Court’s posi-
tion becomes far more profound when one examines it 
against the background of two developments in the more 
recent history of criminal procedure. First, until the 
middle of the 19th century, the defendant in a criminal 
proceeding in this country was almost always disqualified 
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from testifying as a witness because of his “interest” in 
the outcome. See generally Ferguson v. Georgia, 365 
U. S. 570 (1961). Thus, the ability to defend “in per-
son” was frequently the defendant’s only chance to pre-
sent his side of the case to the judge or jury. See, e. g., 
Wilson v. State, 50 Tenn. 232 (1871). Such Draconian 
rules of evidence, of course, are now a relic of the past be-
cause virtually every State has passed a statute abrogat-
ing the common-law rule of disqualification. See Fergu-
son v. Georgia, 365 U. S., at 575-577, 596. With the 
abolition of the common-law disqualification, the right 
to appear “in person” as well as by counsel lost most, if 
not all, of its original importance. See Grano, The Right 
to Counsel: Collateral Issues Affecting Due Process, 54 
Minn. L. Rev. 1175, 1192-1194 (1970).

The second historical development is this Court’s 
elaboration of the right to counsel. The road the Court 
has traveled from Powell v. Alabama, 287 U. S. 45 
(1932), to Argersinger v. Hamlin, 407 U. S. 25 (1972), 
need not be recounted here. For our purposes, it is suf-
ficient to recall that from start to finish the development 
of the right to counsel has been based on the premise 
that representation by counsel is essential to ensure a 
fair trial. The Court concedes this and acknowledges 
that “a strong argument can surely be made that the 
whole thrust of those decisions must inevitably lead to 
the conclusion that a State may constitutionally impose 
a lawyer upon even an unwilling defendant.” Ante, at 
833. Nevertheless, the Court concludes that self-repre-
sentation must be allowed despite the obvious dangers of 
unjust convictions in order to protect the individual 
defendant’s right of free choice. As I have already indi-
cated, I cannot agree to such a drastic curtailment of the 
interest of the State in seeing that justice is done in a 
real and objective sense.
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Ill
In conclusion, I note briefly the procedural problems 

that, I suspect, today’s decision will visit upon trial 
courts in the future. Although the Court indicates that 
a pro se defendant necessarily waives any claim he might 
otherwise make of ineffective assistance of counsel, ante, at 
834-835, n. 46, the opinion leaves open a host of other 
procedural questions. Must every defendant be advised of 
his right to proceed pro se ? If so, when must that notice 
be given? Since the right to assistance of counsel and 
the right to self-representation are mutually exclusive, 
how is the waiver of each right to be measured? If a de-
fendant has elected to exercise his right to proceed pro se, 
does he still have a constitutional right to assistance of 
standby counsel? How soon in the criminal proceeding 
must a defendant decide between proceeding by counsel 
or pro se? Must he be allowed to switch in midtrial? 
May a violation of the right to self-representation ever 
be harmless error? Must the trial court treat the pro se 
defendant differently than it would professional counsel? 
I assume that many of these questions will be answered 
with finality in due course. Many of them, however, 
such as the standards of waiver and the treatment of the 
pro se defendant, will haunt the trial of every defendant 
who elects to exercise his right to self-representation. 
The procedural problems spawned by an absolute right 
to self-representation will far outweigh whatever tactical 
advantage the defendant may feel he has gained by elect-
ing to represent himself.

If there is any truth to the old proverb that “one 
who is his own lawyer has a fool for a client,” the Court 
by its opinion today now bestows a constitutional right 
on one to make a fool of himself.
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A total denial of the opportunity for final summation in a nonjury 
criminal trial as well as in a jury trial deprives the accused of the 
basic right to make his defense, and a New York statute granting 
every judge in a nonjury criminal trial the power to deny such 
summation before rendition of judgment denies the accused the 
assistance of counsel guaranteed by the Sixth Amendment of the 
Constitution as applied against the States by the Fourteenth. Pp. 
856-865.

43 App. Div. 2d 816, 351 N. Y. S. 2d 368, vacated and remanded.

Ste war t , J., delivered the opinion of the Court, in which Doug -
la s , Bren na n , Whi te , Mar sha ll , and Pow ell , JJ., joined. 
Reh nq ui st , J., filed a dissenting opinion, in which Bur ge r , C. J., 
and Bla ckmu n , JJ., joined, post, p. 865.

Diana A. Steele argued the cause for appellant. With 
her on the briefs was William E. Hellerstein.

Gabriel I. Levy, Assistant Attorney General of New 
York, and Norman C. Morse argued the cause for ap-
pellee. Mr. Morse was on the brief.

Louis J. Lefkowitz, Attorney General of New York, 
pro se, Samuel A. Hirshowitz, First Assistant Attorney 
General, and Joel Lewittes and Mr. Levy, Assistant At-
torneys General, filed a brief for the Attorney General 
of New York.

Mr . Justi ce  Stewa rt  delivered the opinion of the 
Court.

A New York law confers upon every judge in a non-
jury criminal trial the power to deny counsel any oppor-
tunity to make a summation of the evidence before the 
rendition of judgment. N. Y. Crim. Proc. Law § 320.20
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(3) (c) (1971).1 In the case before us we are called upon 
to assess the constitutional validity of that law.

I
The appellant was brought to trial in the Supreme 

Court of Richmond County, N. Y., upon charges of 
attempted robbery in the first and third degrees and 
possession of a dangerous instrument.2 He waived a 
jury.

The trial began on a Thursday, and, after certain 
preliminaries, the balance of that day and most of Friday 
were spent on the case for the prosecution. The com-
plaining witness, Allen Braxton, testified that the appel-
lant had approached him outside his home in a Staten 
Island housing project at about six o’clock on the eve-
ning of September 15, 1971, and asked for money. He 
said that when he refused this demand, the appel-
lant had swung a knife at him. On cross-examination, 
the appellant’s lawyer attempted to impeach the credi-
bility of this evidence by demonstrating inconsistencies 
between Braxton’s testimony and other sworn statements 
that Braxton had previously made.3 The only other 

1 Section 320.20 (3) (c) provides:
“The court may in its discretion permit the parties to deliver 

summations. If the court grants permission to one party, it must 
grant it to the other also. If both parties deliver summations, the 
defendant’s summation must be delivered first.”
By contrast, New York law explicitly grants a right to make a 
“closing statement” in every civil case. N. Y. Civ. Prac. Rule 
4016 (1963).

2 N. Y. Penal Law §§ 110.00/160.15, 110.00/160.05, 265.05 (1975).
3 On cross-examination of Braxton, the appellant’s lawyer demon-

strated the following inconsistencies: First, Braxton testified at trial 
that, after running into his house to evade the appellant, he did 
not look back outside to see where the appellant had gone; but 
before the grand jury, Braxton had said that, after entering his 
house, he had looked outside and the appellant was gone. Second,
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witness for the prosecution was the police officer who 
had arrested the appellant upon the complaint of Brax-
ton. The officer testified that Braxton had reported the 
alleged incident to him, and that the appellant, when 
confronted by the officer later in the evening, had denied 
Braxton’s story and said that he had been working for 
a Mr. Taylor at the time of the alleged offense. The 
officer testified that he had then arrested the appellant 
and found a small knife in his pocket.4

At the close of the case for the prosecution, the court 
granted a defense motion to dismiss the charge of posses-
sion of a dangerous instrument on the ground that the 
knife in evidence was too small to qualify as a dangerous 
instrument under state law. The trial was then ad-
journed for the two-day weekend.

Proceedings did not actually resume until the follow-
ing Monday afternoon. The first witness for the defense

Braxton testified at trial that the knifeblade was shiny; but in his 
grand jury testimony he had said that he could not remember if 
it was shiny or not. Third, Braxton testified at trial that the 
appellant had asked him for money in a “soft” voice; but before 
the grand jury he had stated that the request for money was “kind 
of loud.” Fourth, Braxton testified at trial that the appellant had 
swung a blade at him once; but in the felony complaint filed the 
day after the alleged crime, he had stated that the appellant had 
swung a knife at him “a couple of times.” 

4 There was a major inconsistency between the police officer’s 
testimony and that of Braxton. Braxton testified that he was walk-
ing down the street with the officer at about 6:45 p. m. when they 
came across the appellant. But the officer testified that he had 
searched for the appellant with Braxton until only about 6:30 p. m., 
when they had separated, and that about an hour later he had seen 
the appellant and Braxton on opposite sides of Broadway. Thus 
Braxton testified that he and the officer were together when they 
found the appellant about 6:45 p. m., while the officer’s testimony was 
that he had separated from Braxton about 6:30 p. m., and that 
he next saw Braxton and the appellant on opposite sides of a street 
at about 7:30 p. m.
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was Donald Taylor, who was the appellant’s employer. 
He testified that he recalled seeing the appellant on the 
job premises at about 5:30 p. m. on the day of the 
alleged offense. The appellant then took the stand and 
denied Braxton’s story. He said that he had been work-
ing on a refrigerator at his place of employment during 
the time of the alleged offense, and further testified that 
Braxton, a former neighbor, had threatened on several 
occasions to “fix” him for refusing to give Braxton money 
for wine and drugs.

At the conclusion of the case for the defense, counsel 
made a motion to dismiss the robbery charges. This 
motion was denied. The appellant’s lawyer then re-
quested to “be heard somewhat on the facts.” The trial 
judge replied: “Under the new statute, summation is 
discretionary, and I choose not to hear summations.” 
The judge thereupon found the appellant guilty of 
attempted robbery in the third degree, and subsequently 
sentenced him to serve an indeterminate term of impris-
onment with a maximum of four years. The conviction 
was affirmed without opinion by an intermediate appel-
late court.5 Leave to appeal to the New York Court 
of Appeals was denied. An appeal was then brought 
here, and we noted probable jurisdiction. 419 U. S. 893.

II
The Sixth Amendment guarantees to the accused in 

all criminal prosecutions the rights to a “speedy and 

5 The court subsequently certified that in affirming the judgment, 
it had rejected the appellant’s constitutional claims:

“Upon the appeal herein, there was presented and passed upon 
the following constitutional question, namely, whether relator’s 
rights under the Fourth, Sixth and Fourteenth Amendments were 
denied by the trial court’s application of paragraph (c) of sub-
division 3 of CPL 320.20 to refuse appellant permission to deliver 
a summation. This court considered appellant’s said conviction 
and determined that none of his constitutional rights were violated.”
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public trial,” to an “impartial jury,” to notice of the 
“nature and cause of the accusation,” to be “confronted” 
with opposing witnesses, to “compulsory process” for 
defense witnesses, and to the “Assistance of Counsel.” 6 
These fundamental rights are extended to a defendant 
in a state criminal prosecution through the Fourteenth 
Amendment.7

The decisions of this Court have not given to these 
constitutional provisions a narrowly literalistic construc-
tion. More specifically, the right to the assistance of 
counsel has been understood to mean that there can be 
no restrictions upon the function of counsel in defend-
ing a criminal prosecution in accord with the traditions 
of the adversary factfinding process that has been con-
stitutionalized in the Sixth and Fourteenth Amendments. 
For example, in Ferguson n . Georgia, 365 U. S. 570, the 
Court held constitutionally invalid a state statute that, 
while permitting the defendant to make an unsworn 
statement to the court and jury, prevented defense coun-
sel from eliciting the defendant’s testimony through di-
rect examination. Similarly, in Brooks v. Tennessee, 406 
U. S. 605, the Court found unconstitutional a state law 

6 The Sixth Amendment provides:
“In all criminal prosecutions, the accused shall enjoy the right 

to a speedy and public trial, by an impartial jury ...[,] to be in-
formed of the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory process for ob-
taining witnesses in his favor, and to have the Assistance of Counsel 
for his defence.”

7 See Klop jer v. North Carolina, 386 U. S. 213 (speedy trial); 
In re Oliver, 333 U. S. 257 (public trial); Duncan v. Louisiana, 391 
U. S. 145 (jury trial); Cole v. Arkansas, 333 U. S. 196 (notice of 
nature and cause of accusation); Pointer v. Texas, 380 U. S. 400 
(confrontation); Washington v. Texas, 388 U. S. 14 (compulsory 
process); Gideon v. Wainwright, 372 U. S. 335, and Argersinger 
v. Hamlin, 407 U. S. 25 (assistance of counsel).
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that restricted the right of counsel to decide “whether, 
and when in the course of presenting his defense, the 
accused should take the stand.” Id., at 613. The right 
to the assistance of counsel has thus been given a mean-
ing that ensures to the defense in a criminal trial the 
opportunity to participate fully and fairly in the adver-
sary factfinding process.

There can be no doubt that closing argument for the 
defense is a basic element of the adversary factfinding 
process in a criminal trial. Accordingly, it has univer-
sally been held that counsel for the defense has a right to 
make a closing summation to the jury, no matter how 
strong the case for the prosecution may appear to the 
presiding judge.8 The issue has been considered less often 

8 See, e. g., Jackson v. State, 239 Ala. 38, 193 So. 417 (1940); 
YeldeU v. State, 100 Ala. 26, 14 So. 570 (1894); People v. Green, 
99 Cal. 564, 34 P. 231 (1893); State v. Hoyt, 47 Conn. 518 (1880); 
Hall v. State, 119 Fla. 38, 160 So. 511 (1935); Williams v. State, 
60 Ga. 367 (1878) ; Porter v. State, 6 Ga. App. 770, 65 S. E. 814 
(1909); State v. Gilbert, 65 Idaho 210, 142 P. 2d 584 (1943); 
People v. McMullen, 300 Ill. 383, 133 N. E. 328 (1921); Lynch v. 
State, 9 Ind. 541 (1857); State v. Verry, 36 Kan. 416, 13 P. 838 
(1887) ; Sizemore v. Commonwealth, 240 Ky. 279, 42 S. W. 2d 
328 (1931); State v. Cancienne, 50 La. Ann. 1324, 24 So. 321 
(1898); Wingo v. State, 62 Miss. 311 (1884) ; State v. Page, 21 
Mo. 257 (1855); State n . Tighe, 27 Mont. 327, 71 P. 3 (1903); 
State n . Shedoudy, 45 N. M. 516, 118 P. 2d 280 (1941); People n . 
Marcelin, 23 App. Div. 2d 368, 260 N. Y. S. 2d 560 (1965); State 
v. Hardy, 189 N. C. 799, 128 S. E. 152 (1925); Weaver v. State, 
24 Ohio St. 584 (1874); State v. Rogoway, 45 Ore. 601, 78 P. 987 
(1904), rehearing, 45 Ore. 611, 81 P. 234 (1905); Stewart v. Com-
monwealth, 117 Pa. 378, 11 A. 370 (1887); State v. Ballenger, 202 
S. C. 155, 24 S. E. 2d 175 (1943); Word n . Commonwealth, 30 Va. 
743 (1831); State v. Mayo, 42 Wash. 540, 85 P. 251 (1906); 
Seattle v. Erickson, 55 Wash. 675, 104 P. 1128 (1909).

One treatise states the general rule as follows: “The presentation 
of his defense by argument to the jury, by himself or his counsel, 
is a constitutional right of the defendant which may not be denied 
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in the context of a so-called bench trial. But the over-
whelming weight of authority, in both federal and state 
courts, holds that a total denial of the opportunity for 
final argument in a non jury criminal trial is a denial of 
the basic right of the accused to make his defense.9

One of many cases so holding was Yopps v. State, 228 
Md. 204, 178 A. 2d 879 (1962). The defendant in that 
case, indicted for burglary, was tried by the court without 
a jury. The defendant in his testimony admitted being 
in the vicinity of the offense, but denied any involve-
ment in the crime. At the conclusion of the testimony, 
the trial judge announced a judgment of guilty. Defense 
counsel objected, stating that he wished to present argu-
ment on the facts. But the trial judge refused to hear 
any argument on the ground that only a question of cred-

him, however clear the evidence may seem to the trial court.” 
5 R. Anderson, Wharton’s Criminal Law and Procedure § 2077 
(1957).

9 See United States v. Walls, 443 F. 2d 1220 (CA6 1971); Thomas 
n . District of Columbia, 67 App. D. C. 179, 90 F. 2d 424 (1937); 
United States ex rel. Spears v. Johnson, 327 F. Supp. 1021 (ED Pa. 
1971), rev’d on other grounds, 463 F. 2d 1024 (CA3 1972); United 
States ex rel. Wilcox v. Pennsylvania, 273 F. Supp. 923 (ED Pa. 
1967); Floyd v. State, 90 So. 2d 105 (Fla. 1956); Olds v. Common-
wealth, 10 Ky. 465 (1821); Yopps v. State, 228 Md. 204, 
178 A. 2d 879 (1962); People v. Thomas, 390 Mich. 93, 210 
N. W. 2d 776 (1973); Decker n . State, 113 Ohio St. 512, 150 N. E. 
74 (1925); Commonwealth n . McNair, 208 Pa. Super. 369, 222 A. 
2d 599 (1966); Commonwealth v. Gambrell, 450 Pa. 290, 301 A. 2d 
596 (1973); Anselin v. State, 72 Tex. Cr. R. 17, 160 S. W. 713 
(1913); Walker v. State, 133 Tex. Cr. R. 300, 110 S. W. 2d 578 
(1937); Ferguson v. State, 133 Tex. Cr. R. 250, 110 S. W. 2d 61 
(1937). Cf. Collingsworth v. Mayo, 173 F. 2d 695, 697 (CA5 1949); 
State v. Hollingsworth, 160 La. 26, 106 So. 662 (1925). But see 
People v. Manske, 399 Ill. 176, 77 N. E. 2d 164 (1948). Cf. People 
v. Berger, 288 Ill. 47, 119 N. E. 975 (1918); Casterlow v. State, 256 
Ind. 214, 267 N. E. 2d 552 (1971); Reed v. State, 232 Ind. 68, 111 
N. E. 2d 661 (1953); Lewis v. State, 11 Ga. App. 14, 74 S. E. 442 
(1912).
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ibility was involved, and that therefore counsel’s argu-
ment would not change his mind. The Maryland Court 
of Appeals held that the trial court’s refusal to permit 
defense counsel to make a final summation violated the 
defendant’s right to the assistance of counsel under the 
State and Federal Constitutions:

“The Constitutional right of a defendant to be 
heard through counsel necessarily includes his right 
to have his counsel make a proper argument on the 
evidence and the applicable law in his favor, how-
ever simple, clear, unimpeached, and conclusive the 
evidence may seem, unless he has waived his right 
to such argument, or unless the argument is not 
within the issues in the case, and the trial court has 
no discretion to deny the accused such right.” Id., 
at 207, 178 A. 2d, at 881.

The widespread recognition of the right of the defense 
to make a closing summary of the evidence to the trier of 
the facts, whether judge or jury, finds solid support in 
history. In the 16th and 17th centuries, when notions of 
compulsory process, confrontation, and counsel were in 
their infancy, the essence of the English criminal trial 
was argument between the defendant and counsel for the 
Crown. Whatever other procedural protections may 
have been lacking, there was no absence of debate on the 
factual and legal issues raised in a criminal case.10 As 
the rights to compulsory process, to confrontation, and 
to counsel developed,11 the adversary system’s commit-

10 Stephen has described the trial procedure in this period as a 
“long argument between the prisoner and the counsel for the Crown.” 
1 J. Stephen, History of the Criminal Law of England 326 (1883). 
For a fuller description of the trial process in that period, see id., at 
325-326, 350.

11 See 7 Will. 3, c. 3, § 1 (1695); 1 Anne, Stat. 2, c. 9, § 3 (1701); 
6 & 7 Will. 4, c. 114, § 1 (1836).
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ment to argument was neither discarded nor diluted. 
Rather, the reform in procedure had the effect of shifting 
the primary function of argument to summation of the 
evidence at the close of trial, in contrast to the “frag-
mented” factual argument that had been typical of the 
earlier common law.12

12 Cf. Stephen, supra, n. 10, at 349.
In the Colonies, where a similar reform in criminal defendants’ 

rights occurred, common practice, if not right, apparently gave to 
the accused the opportunity to sum up his case in closing argument. 
For example, Zephaniah Swift, in an early colonial treatise on the 
law in Connecticut, wrote:

“When the exhibition of evidence is closed, the attorney for the 
state opens the argument, the counsel for the prisoner follow [s], the 
attorney for the state then closes the argument, and the chief jus-
tice then sums up the evidence in his charge delivered to the jury, 
in which he states in the most candid and impartial manner, the 
evidence and the law, and the arguments of the counsel for the state, 
as well as the prisoner. ...” 2 Z. Swift, A System of the Laws of 
the State of Connecticut 401 (1796).

With a lesser degree of certainty, a modern scholar concludes that 
in the trial of capital offenses in colonial Virginia, it was likely, but 
not certain, that the accused would be given an opportunity to make 
a closing argument in summation at the end of the trial. See H. 
Rankin, Criminal Trial Proceedings in the General Court of Colonial 
Virginia 101 (1965).

In England, in 1865, the right of the defendant in a criminal trial 
to make a closing argument, either by himself or by counsel if he was 
represented, was given express statutory recognition: “[U]pon every 
Trial . . . whether the Prisoners ... or any of them, shall be de-
fended by Counsel or not . . . such Prisoner . . . shall be entitled . . . 
when all the Evidence is concluded to sum up the Evidence respec-
tively.” Criminal Procedure Act of 1865, 28 Viet., c. 18, § 2. 
This remains the rule in England. 10 Halsbury’s Laws of England 
§ 777, pp. 422-423 (3d ed. 1955). See also T. Butler & M. Garsia, 
Archibold’s Pleading, Evidence and Practice in Criminal Cases, § 558 
(37th ed. 1969). Cf. R. v. Wainwright, 13 Cox Cr. Cas. 171 (1875); 
R. v. Wickham, 55 Cr. App. R. 199 (1971) (noted at 1971 Crim. L. 
Rev. 233).
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It can hardly be questioned that closing argument 
serves to sharpen and clarify the issues for resolution by 
the trier of fact in a criminal case. For it is only after 
all the evidence is in that counsel for the parties are in a 
position to present their respective versions of the case as 
a whole. Only then can they argue the inferences to be 
drawn from all the testimony, and point out the weak-
nesses of their adversaries’ positions. And for the de-
fense, closing argument is the last clear chance to per-
suade the trier of fact that there may be reasonable doubt 
of the defendant’s guilt. See In re Winship, 397 U. S. 
358.

The very premise of our adversary system of criminal 
justice is that partisan advocacy on both sides of a case 
will best promote the ultimate objective that the guilty 
be convicted and the innocent go free. In a criminal 
trial, which is in the end basically a factfinding process, 
no aspect of such advocacy could be more important 
than the opportunity finally to marshal the evidence for 
each side before submission of the case to judgment.

This is not to say that closing arguments in a criminal 
case must be uncontrolled or even unrestrained. The 
presiding judge must be and is given great latitude in 
controlling the duration and limiting the scope of closing 
summations. He may limit counsel to a reasonable time 
and may terminate argument when continuation would 
be repetitive or redundant. He may ensure that argu-
ment does not stray unduly from the mark, or otherwise 
impede the fair and orderly conduct of the trial. In all 
these respects he must have broad discretion. See gen-
erally 5 R. Anderson, Wharton’s Criminal Law and Pro-
cedure §2077 (1957). Cf. American Bar Association 
Project on Standards for Criminal Justice, The Prosecu-
tion Function § 5.8, pp. 126-129, and the Defense Func-
tion § 7.8, pp. 277-282 (App. Draft 1971).
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But there can be no justification for a stat-
ute that empowers a trial judge to deny absolutely 
the opportunity for any closing summation at all. The 
only conceivable interest served by such a statute is ex-
pediency. Yet the difference in any case between total 
denial of final argument and a concise but persuasive 
summation could spell the difference, for the defendant, 
between liberty and unjust imprisonment.13

Some cases may appear to the trial judge to be 
simple—open and shut—at the close of the evidence. 
And surely in many such cases a closing argument will, 
in the words of Mr. Justice Jackson, be “likely to leave 
[a] judge just where it found him.”14 But just as surely, 
there will be cases where closing argument may correct 
a premature misjudgment and avoid an otherwise erro-
neous verdict. And there is no certain way for a trial 
judge to identify accurately which cases these will be, 
until the judge has heard the closing summation of 
counsel.15

13 We deal in this case only with final argument or summation at 
the conclusion of the evidence in a criminal trial. Nothing said in 
this opinion is to be understood as implying the existence of a con-
stitutional right to oral argument at any other stage of the trial 
or appellate process.

14 R. Jackson, The Struggle for Judicial Supremacy 301 (1941).
15 The contention has been made that, while a right to make 

closing argument should be recognized in a jury trial, there is in-
sufficient justification for such a right in the context of a bench trial. 
This view rests on the premise that a judge, with legal training and 
experience, will be likely to see the case clearly, rendering argument 
superfluous, or to recognize that further illumination of the issues 
would be helpful, in which case he would permit closing argument.

We find this contention unpersuasive. Judicial training and ex-
pertise, however it may enhance judgment, does not render memory 
or reasoning infallible. Moreover, in one important respect, closing 
argument may be even more important in a bench trial than in a 
trial by jury. As Mr . Jus ti ce  Pow el l  has observed, the “collective



864 OCTOBER TERM, 1974

Opinion of the Court 422 U. S.

The present case is illustrative. This three-day trial 
was interrupted by an interval of more than two days— 
a period during which the judge’s memory may well have 
dimmed, however conscientious a note-taker he may 
have been. At the conclusion of the evidence on the 
trial’s final day, the appellant’s lawyer might usefully 
have pointed to the direct conflict in the trial testimony 
of the only two prosecution witnesses concerning how 
and when the appellant was found on the evening of the 
alleged offense.16 He might also have stressed the many 
inconsistencies, elicited on cross-examination, between 
the trial testimony of the complaining witness and his 
earlier sworn statements.17 He might reasonably have 
argued that the testimony of the appellant’s employer 
was entitled to greater credibility than that of the com-
plaining witness, who, according to the appellant, had 
threatened to “fix” him because of personal differences in 
the past. There is no way to know whether these or 
any other appropriate arguments in summation might 
have affected the ultimate judgment in this case. The 
credibility assessment was solely for the trier of fact. 
But before that determination was made, the appellant, 
through counsel, had a right to be heard in summation 
of the evidence from the point of view most favorable 
to him.18

judgment” of the jury “tends to compensate for individual shortcom-
ings and furnishes some assurance of a reliable decision.” Powell, 
Jury Trial of Crimes, 23 Wash. & Lee L. Rev. 1, 4 (1966). In 
contrast, the judge who tries a case presumably will reach his verdict 
with deliberation and contemplation, but must reach it without the 
stimulation of opposing viewpoints inherent in the collegial decision-
making process of a jury.

16 See n. 4, supra.
17 See n. 3, supra.
18 A defendant who has exercised the right to conduct his own 

defense has, of course, the same right to make a closing argument. 
See Faretta v. California, ante, p. 806.
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In denying the appellant this right under the authority 
of its statute, New York denied him the assistance of 
counsel that the Constitution guarantees. Accordingly, 
the judgment before us is vacated and the case is re-
manded for further proceedings not inconsistent with this 
opinion.

It is . so ordered.

Mr . Justice  Rehnquis t , with whom The  Chief  Jus -
tice  and Mr . Just ice  Blackmu n  join, dissenting.

I
The Court has made of this a very curious case. What 

began as a constitutional challenge to a statute which 
gives trial courts discretion as to whether “parties” may 
deliver summations, has been transformed into an ex-
ploration of the right to counsel—although no one doubts 
that appellant was competently represented throughout 
the proceedings which resulted in his conviction. To-
day’s opinion, in deriving from the right to counsel fur-
ther rights relating to the conduct of a trial, expands 
the earlier holdings in Ferguson v. Georgia, 365 U. S. 
570 (1961), and Brooks v. Tennessee, 406 U. S. 605 
(1972). In each of these three instances one must pre-
sume, in view of the Court’s analytical approach, that 
regardless of the intrinsic importance of the rights in-
volved, they are enforced only because the accused has a 
prior right to the assistance of a third party in the prep-
aration and presentation of his defense.

I think that in each instance a statement from Mr. 
Justice Frankfurter’s separate opinion in Ferguson is 
apropos: “This is not a right-to-counsel case.” 365 U. S., 
at 599. In the present case, the crucial fact is not that 
counsel wishes to present a summation of the evidence, 
but that the defendant—whether through counsel or 
otherwise—wishes to make such a summation. Of course 
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I do not suggest that the rights enforced in these cases 
are without basis, at least in particular cases, in the Due 
Process Clause of the Fourteenth Amendment. Cf. 
id., at 598-601 (opinion of Frankfurter, J.); Brooks v. 
Tennessee, supra, at 618 (Rehnqui st , J., dissenting). 
But I do suggest that the Court’s analytical framework, 
and its resulting prophylactic rule, are wrongly employed 
to decide this case.

I would have thought that in Faretta v. California, 
ante, p. 806, the Court had recanted its approach in 
Ferguson and Brooks. In Faretta the Court con-
cluded that it is the Sixth Amendment, and not the 
Right-to-Counsel Clause of that Amendment, which 
“constitutionalizes the right in an adversary criminal 
trial to make a defense as we know it.” Ante, at 
818. Yet in the present case we are informed that 
it is the Right-to-Counsel Clause which constitutionalizes 
the right to present a defense “in accord with the tradi-
tions of the adversary factfinding process.” Ante, at 857. 
Not being content merely to contradict Faretta by hold-
ing that entitlement to the traditions of our judicial sys-
tem depends upon the right to retain counsel, the Court 
also states that, “of course, the same right to make a 
closing argument” is available to those who choose not 
to exercise their right to counsel. Ante, at 864 n. 18. To 
complete the confusion, the Court does not explain the 
latter ipse dixit, but does cite one case—Faretta.

II
The Due Process Clause of the Fourteenth Amendment 

has long been recognized as assuring “fundamental fair-
ness” in state criminal proceedings. See, e. g., Lisenba v. 
California, 314 U. S. 219, 236 (1941); Moore v. Dempsey, 
261 U. S. 86, 90-91 (1923). Throughout the history of 
the Clause we have generally considered the question of 
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fairness on a case-by-case basis, reflecting the fact that 
the elements of fairness vary with the circumstances of 
particular proceedings. As the Court observed in 
Snyder v. Massachusetts, 291 U. S. 97, 116-117 (1934):

“Due process of law requires that the proceedings 
shall be fair, but fairness is a relative, not an abso-
lute concept. . . . What is fair in one set of cir-
cumstances may be an act of tyranny in others.”

See, e. g., Sheppard v. Maxwell, 384 U. S. 333 (1966); 
Spencer n . Texas, 385 U. S. 554 (1967); Chambers v. 
Mississippi, 410 U. S. 284 (1973); Cupp v. Naughten, 
414 U. S. 141 (1973).

However in some instances the Court has engaged in a 
process of “specific incorporation,” whereby certain pro-
visions of the Bill of Rights have been applied against 
the States. See the cases cited ante, at 857 n. 7. In 
making the decision whether or not a particular provision 
relating to the conduct of a trial should be incorporated, 
we have been guided by whether the right in question 
may be deemed essential to fundamental fairness—an 
analytical approach which is compelled if we are to 
remain true to the basic orientation of the Due Process 
Clause. See, e. g., In re Oliver, 333 U. S. 257, 270-271 
(1948) (public trial); Duncan v. Louisiana, 391 U. S. 
145, 155-158 (1968) (jury trial); Pointer v. Texas, 380 
U. S. 400, 403-404 (1965) (confrontation); Washington 
v. Texas, 388 U. S. 14, 17-19 (1967) (compulsory proc-
ess); Gideon v. Wainwright, 372 U. S. 335, 342 (1963) 
(appointed counsel). But once we have determined that 
a particular right should be incorporated against the States, 
we have abandoned case-by-case considerations of fair-
ness. Incorporation, in effect, results in the establish-
ment of a strict prophylactic rule, one which is to be 
generally observed in every case regardless of its par-
ticular circumstances. It is a judgment on the part of 
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this Court that the probability of unfairness in the ab-
sence of a particular right is so great that denigration of 
the right will not be countenanced under any circum-
stances. These judgments by this Court reflect similar 
judgments made by the Constitution’s Framers with re-
gard to the Federal Government.

Beyond certain of the specified rights in the Bill of 
Rights, however, I do not understand the basis for 
abandoning the case-by-case approach to fundamental 
fairness. There are a myriad of rules and practices 
governing the conduct of criminal proceedings which 
may or may not in particular circumstances be necessary 
to assure fundamental fairness. Obvious examples are 
the rules governing the introduction and testing of evi-
dence, as well as, I think, the New York rule governing 
summations in non jury trials. Such matters are not 
specifically dealt with in the text of the Constitution, 
nor are they subject to the judgment that uniform 
application of a particular rule is necessary because the 
likelihood of unfairness is too great when that rule is 
not observed. As to such matters it is appropriate, and 
frequently necessary, that trial judges be accorded con-
siderable discretion, subject of course to both appellate 
review on an abuse-of-discretion standard and, ulti-
mately, to the fundamental fairness inquiry under the 
Fourteenth Amendment.

The present case is a prime example of why a prophy-
lactic rule with regard to summations in non jury trials 
is thoroughly inappropriate. The case was tried before 
a judge who, unlike a jury, may take notes on testimony, 
and who is experienced in both judging the credibility of 
witnesses and testing the relevance of their testimony 
to the elements which must be proved to obtain a con-
viction. The case was conceptually and factually a 
simple one, involving no more than whether one was 
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to believe the victim, despite the inconsistencies in his 
testimony, or the defendant.1 The judge had previously 
permitted appellant’s counsel to summarize the evidence, 
on the occasion of the motion to dismiss at the close of 
the State’s case. That appellant’s counsel had consider-
able faith in the judge’s familiarity with, and ability to 
organize, the evidence is shown by the transcript of that 
earlier summation:

“[MR. ADAMS:] Do you want to hear me ex-
tensively on that, Judge? Or I have a witness here, 
I can go on, or would you rather hear me on some 
lengthy argument subsequently, Judge?

“THE COURT: I will hear anything you have 
to say.

“MR. ADAMS: All right. Judge, I believe here 
that as a matter of law we have a doubt here. 
Firstly, on this first witness of the prosecution here, 
Judge. There were numerous inconsistencies, and 
I will not bore the Court reading that. Of course the 
Court has copious notes on it, and I am sure it is very 
fresh in the Court’s mind. But on top of that, 
Judge, we have a questionable complainant, with a 
questionable way of how it happened, no witness 
other than this complainant.

“An officer who checked out this particular matter 
testified here and said that the man was working 
at that time. A definite denial by the defendant. 
And I believe that as a matter of law, Judge, there 
is a reasonable doubt here.” App. 66 (emphasis 
added).

Similarly, when the opportunity to summarize was 

1The employer’s credibility was not at issue. Not only was he 
vague as to the times at which he had seen appellant at his garage, 
but that garage was located only 3% blocks from the scene of the 
crime. App. 76, 86.
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denied, appellant’s counsel did not so much as suggest 
that he thought it necessary to refresh the judge’s 
memory as to certain matters.2 It should also be noted 
that in his earlier argument counsel had referred to most 
of the matters which the Court today suggests might 
have usefully been brought to the judge’s attention in 
a final summation. See ante, at 864. Finally, the fact 
that the judge conducted this trial in a fairminded 
fashion, and would not arbitrarily prevent a summation 
which could be expected to clarify his understanding of 
the case, is evidenced by his dismissal of one count over 
the vigorous protests of the prosecution.

Whatever theoretical effect the denial of argument may 
have had on the judgment of conviction, its practical 
effect on the outcome must have been close to nothing. 
The trial judge was not conducting a moot court; he 
was sitting as the finder of fact in a trial in which he 
had been present during the testimony of every single 
witness. No experienced advocate would insist on pre-
senting argument to such a judge after he had indicated 
his belief that argument would not be of assistance. 
Trial counsel here did not insist, and the claim which 

2 The colloquy at the end of the trial was as follows:
“MR. ADAMS: Judge, at this time I respectfully move to— 

make two motions, Judge. Firstly, that the Court dismiss the two 
counts, first count and the second count of the indictment on the 
grounds the People have failed to make out a prima facie case; 
and on the further grounds the People have failed to prove the 
defendant guilty of each and every part and parcel of the crimes 
charged in count one and count two beyond a reasonable doubt as 
a matter of law, and as a matter of fact.

“THE COURT: Motion denied. I will take a short recess to 
deliberate, and I will give you a verdict.

“MR. ADAMS: Well, can I be heard somewhat on the facts? 
“THE COURT: Under the new statute, summation is discre-

tionary, and I choose not to hear summations.
“THE CLERK: Remand.” App. 92.
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is today sustained by this Court is urged by other 
counsel.

The truth of the matter is that appellant received a 
fair trial, and I do not read the Court’s opinion to claim 
otherwise. The opinion instead establishes a right to 
summation in criminal trials regardless of circumstances, 
by tagging that right onto one of the specifically incor-
porated rights. It thereby conveniently avoids the diffi-
culties of being unable to characterize appellant’s trial 
as fundamentally unfair, but only at the expense of 
ignoring the logical difficulty of adorning the specifically 
incorporated rights with characteristics which are not 
themselves necessary for fundamental fairness.3

The nature of the right which the Court today creates 
is as curious as its genesis. Apparently it requires noth-
ing more than pro forma observance, since the trial judge 
“must be and is given great latitude” in controlling the 
duration and limiting the scope of closing summations. 
He may determine what is a “reasonable” time for argu-
ment, and at what point the argument becomes repetitive 
or redundant, or strays “unduly” from the mark. “In all 
these respects he must have broad discretion.” Ante, at 
862. That is, after 30 seconds, or some other minimal 
period of argument, the judge is free to exercise his dis-
cretion. It is not clear why this should be so. If it is 

3 While the Court, ante, at 862, presents a variety of arguments 
supporting the wisdom and desirability of generally permitting 
closing arguments in nonjury trials, none of them impress me as 
rising to the level of fundamental fairness. They would be of 
substantial merit if presented to the New York Legislature, but are 
hardly relevant to the constitutional inquiry which it is our duty 
to perform. As for the Court’s final flourish (“no aspect of such 
advocacy could be more important”), it is obvious hyperbole which 
can only be uttered in complete disregard of such matters as cross- 
examination, the selection of trial strategy and witnesses, and 
attempts to exclude unconstitutionally obtained evidence.
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true that “there is no certain way for a trial judge to 
identify accurately [those cases in which closing argu-
ment may be beneficial], until the judge has heard the 
closing summation of counsel,” ante, at 863, it is equally 
true that he cannot determine whether continued argu-
ment will be repetitive, redundant, or otherwise useless 
until he has heard the continued argument. But in any 
event, the constitutional issue does rather quickly become 
framed once again according to the standards which 
should have governed all along—whether or not the 
judge’s actions in the particular case deprived the defend-
ant of a trial which was fundamentally fair.4

By propagating a right to summation—despite such a 
right’s lack of textual basis, and despite the inability 
reasonably to conclude that the right is so basic that we 
cannot chance trial court discretion in the matter—the 
Court has furthered the practice of reviewing state crim-
inal trials in a piecemeal fashion. The incident upon 
which this reversal is based was but one stage in a care-
fully conducted trial, and cannot be claimed to have 
permeated the entire proceeding as would trial without a 
jury, or without counsel. The Court is thus disregarding 
the basic question of whether the proceeding by which a 
defendant is deprived of his liberty is fundamentally fair.

The Court’s decision derives no support either from 
logic or from the Amendment it professes to apply. 
Since it reverses a criminal conviction which was fairly 
obtained, I dissent.

41 would also think it not unlikely under the Court’s holding that 
post-trial briefing would be an adequate substitute for oral summa-
tion, since it meets the concerns which the Court expresses as the 
basis for its newly found constitutional right. See ante, at 862.
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UNITED STATES v. BRIGNONI-PONCE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 74-114. Argued February 18, 1975—Decided June 30, 1975

The Fourth Amendment held not to allow a roving patrol of the 
Border Patrol to stop a vehicle near the Mexican border and 
question its occupants about their citizenship and immigration 
status, when the only ground for suspicion is that the occupants 
appear to be of Mexican ancestry. Except at the border and its 
functional equivalents, patrolling officers may stop vehicles only 
if they are aware of specific articulable facts, together with 
rational inferences therefrom, reasonably warranting suspicion 
that the vehicles contain aliens who may be illegally in the coun-
try. Pp. 878-887.

(a) Because of the important governmental interest in pre-
venting the illegal entry of aliens at the border, the minimal intru-
sion of a brief stop, and the absence of practical alternatives for 
policing the border, an officer, whose observations lead him rea-
sonably to suspect that a particular vehicle may contain aliens 
who are illegally in the country, may stop the car briefly, question 
the driver and passengers about their citizenship and immigration 
status, and ask them to explain suspicious circumstances; but 
any further detention or search must be based on consent or 
probable cause. Pp. 878-882.

(b) To allow roving patrols the broad and unlimited discretion 
urged by the Government to stop all vehicles in the border area 
without any reason to suspect that they have violated any law, 
would not be “reasonable” under the Fourth Amendment. 
Pp. 882-883.

(c) Assuming that Congress has the power to admit aliens on 
condition that they submit to reasonable questioning about their 
right to be in the country, such power cannot diminish the Fourth 
Amendment rights of citizens who may be mistaken for aliens. 
The Fourth Amendment therefore forbids stopping persons for 
questioning about their citizenship on less than a reasonable 
suspicion that they may be aliens. Pp. 883-884.

499 F. 2d 1109, affirmed.
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Pow ell , J., delivered the opinion of the Court, in which Bre nna n , 
Ste war t , Mar sha ll , and Reh nq ui st , JJ., joined. Reh nq ui st , J., 
filed a concurring opinion, post, p. 887. Burg er , C. J., filed an 
opinion concurring in the judgment, in which Bla ck mun , J., joined, 
post, p. 899. Dou gl as , J., filed an opinion concurring in the judg-
ment, post, p. 888. Whi te , J., filed an opinion concurring in the 
judgment, in which Bla ck mun , J., joined, post, p. 914.

Deputy Solicitor General Frey argued the cause for 
the United States. On the briefs were Solicitor General 
Bork, Assistant Attorney General Petersen, Acting As- 
sistant Attorney General Keeney, Mark L. Evans, Peter 
M. Shannon, Jr., and Jerome M. Feit.

John J. Cleary, by appointment of the Court, 419 U. S. 
1017, argued the cause for respondent. With him on the 
brief was Charles M. Sevilla*

Mr . Just ice  Powe ll  delivered the opinion of the 
Court.

This case raises questions as to the United States 
Border Patrol’s authority to stop automobiles in areas 
near the Mexican border. It differs from our decision in 
Almeida-Sanchez v. United States, 413 U. S. 266 (1973), 
in that the Border Patrol does not claim authority to 
search cars, but only to question the occupants about 
their citizenship and immigration status.

I
As part of its regular traffic-checking operations in 

southern California, the Border Patrol operates a fixed 
checkpoint on Interstate Highway 5 south of San Cle-
mente. On the evening of March 11, 1973, the check-
point was closed because of inclement weather, but two 
officers were observing northbound traffic from a patrol

* Sanford, Jay Rosen filed a brief for the Mexican American Legal 
Defense and Educational Fund as amicus curiae urging affirmance.
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car parked at the side of the highway. The road was 
dark, and they were using the patrol car’s headlights to 
illuminate passing cars. They pursued respondent’s car 
and stopped it, saying later that their only reason for 
doing so was that its three occupants appeared to be of 
Mexican descent. The officers questioned respondent 
and his two passengers about their citizenship and 
learned that the passengers were aliens who had entered 
the country illegally. All three were then arrested, and 
respondent was charged with two counts of knowingly 
transporting illegal immigrants, a violation of § 274 (a) 
(2) of the Immigration and Nationality Act, 66 Stat. 228, 
8 U. S. C. § 1324 (a)(2). At trial respondent moved to 
suppress the testimony of and about the two passengers, 
claiming that this evidence was the fruit of an illegal 
seizure. The trial court denied the motion, the aliens 
testified at trial, and respondent was convicted on both 
counts.

Respondent’s appeal was pending in the Court of Ap-
peals for the Ninth Circuit when we announced our 
decision in Almeida-Sanchez v. United States, supra, hold-
ing that the Fourth Amendment prohibits the use of 
roving patrols to search vehicles, without a warrant or 
probable cause, at points removed from the border and its 
functional equivalents. The Court of Appeals, sitting en 
banc, held that the stop in this case more closely resem-
bled a roving-patrol stop than a stop at a traffic check-
point, and applied the principles of Almeida-Sanchez.1

xFor the Court of Appeals’ purposes, the distinction between a 
roving patrol and a fixed checkpoint was controlling. The court 
previously had held that the principles of Almeida-Sanchez v. United 
States applied retrospectively to the activities of roving patrols but 
not to those of fixed checkpoints. See United States v. Peltier, 500 
F. 2d 985 (CA9 1974), rev’d, ante, p. 531; United States v. Bowen, 
500 F. 2d 960 (CA9 1974), aff’d, post, p. 916.
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The court held that the Fourth Amendment, as inter-
preted in Almeida-Sanchez, forbids stopping a vehicle, 
even for the limited purpose of questioning its occupants, 
unless the officers have a “founded suspicion” that the 
occupants are aliens illegally in the country. The court 
refused to find that Mexican ancestry alone supported 
such a “founded suspicion” and held that respondent’s 
motion to suppress should have been granted.2 499 F. 
2d 1109 (1974). We granted certiorari and set the case 
for oral argument with No. 73-2050, United States v. 
Ortiz, post, p. 891, and No. 73-6848, Bowen v. United 
States, post, p. 916. 419 U. S. 824 (1974).

The Government does not challenge the Court of 
Appeals’ factual conclusion that the stop of respond-
ent’s car was a roving-patrol stop rather than a check-
point stop. Brief for United States 8. Nor does 
it challenge the retroactive application of Almeida- 
Sanchez, supra, Brief for United States 9, or contend 
that the San Clemente checkpoint is the functional equiv-
alent of the border. The only issue presented for de-
cision is whether a roving patrol may stop a vehicle in 
an area near the border and question its occupants when 
the only ground for suspicion is that the occupants ap-
pear to be of Mexican ancestry. For the reasons that 
follow, we affirm the decision of the Court of Appeals.

II
The Government claims two sources of statutory au-

2 There may be room to question whether voluntary testimony 
of a witness at trial, as opposed to a Government agent’s testimony 
about objects seized or statements overheard, is subject to suppres-
sion as the fruit of an illegal search or seizure. See United States v. 
Guana-Sanchez, 484 F. 2d 590 (CA7 1973), cert, dismissed as im- 
providently granted, 420 U. S. 513 (1975). But since the question 
was not raised in the petition for certiorari, we do not address it.
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thority for stopping cars without warrants in the border 
areas. Section 287 (a)(1) of the Immigration and 
Nationality Act, 8 U. S. C. § 1357 (a)(1), authorizes any 
officer or employee of the Immigration and Naturaliza-
tion Service (INS) without a warrant, “to interrogate 
any alien or person believed to be an alien as to his 
right to be or to remain in the United States.” There 
is no geographical limitation on this authority. The 
Government contends that, at least in the areas adjacent 
to the Mexican border, a person’s apparent Mexican 
ancestry alone justifies belief that he or she is an alien 
and satisfies the requirement of this statute. Section 
287 (a)(3) of the Act, 8 U. S. C. § 1357 (a)(3), author-
izes agents, without a warrant,

“within a reasonable distance from any external 
boundary of the United States, to board and search 
for aliens any vessel within the territorial waters of 
the United States and any railway car, aircraft, con-
veyance, or vehicle . . . .”

Under current regulations, this authority may be exercised 
anywhere within 100 miles of the border. 8 CFR § 287.1 
(a) (1975). The Border Patrol interprets the statute as 
granting authority to stop moving vehicles and question 
the occupants about their citizenship, even when its offi-
cers have no reason to believe that the occupants are 
aliens or that other aliens may be concealed in the 
vehicle.3 But “no Act of Congress can authorize a viola-
tion of the Constitution,” Almeida-Sanchez, supra, at 272, 

3 We cannot accept respondent’s contention that, even though 
§ 287 (a) (3) does not mention probable cause, its legislative history 
establishes that Congress meant to condition immigration officers’ 
authority to board and search vehicles on probable cause to believe 
that they contained aliens. The legislative history simply does not 
support this contention.
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and we must decide whether the Fourth Amendment 
allows such random vehicle stops in the border areas.

Ill

The Fourth Amendment applies to all seizures of the 
person, including seizures that involve only a brief deten-
tion short of traditional arrest. Davis v. Mississippi, 
394 U. S. 721 (1969); Terry n . Ohio, 392 U. S. 1, 16-19 
(1968). “[W]henever a police officer accosts an indi-
vidual and restrains his freedom to walk away, he has 
‘seized’ that person,” id., at 16, and the Fourth Amend-
ment requires that the seizure be “reasonable.” As 
with other categories of police action subject to Fourth 
Amendment constraints, the reasonableness of such 
seizures depends on a balance between the public inter-
est and the individual’s right to personal security free 
from arbitrary interference by law officers. Id., at 20-21; 
Camara v. Municipal Court, 387 U. S. 523, 536-537 
(1967).

The Government makes a convincing demonstration 
that the public interest demands effective measures to 
prevent the illegal entry of aliens at the Mexican border. 
Estimates of the number of illegal immigrants in the 
United States vary widely. A conservative estimate in 
1972 produced a figure of about one million, but the 
INS now suggests there may be as many as 10 or 12 mil-
lion aliens illegally in the country.4 Whatever the num-
ber, these aliens create significant economic and social 
problems, competing with citizens and legal resident

4 The estimate of one million was produced by the Commissioner 
of the INS for the Immigration and Nationality Subcommittee of 
the House Judiciary Committee. Hearings on Illegal Aliens before 
Subcommittee No. 1 of the House Committee on the Judiciary, 92d 
Cong., 2d Sess., ser. 13, pt. 5, pp. 1323-1325 (1972). The higher 
estimate appears in the INS Ann. Rep. iii (1974).
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aliens for jobs, and generating extra demand for social 
services. The aliens themselves are vulnerable to ex-
ploitation because they cannot complain of substandard 
working conditions without risking deportation. See 
generally Hearings on Illegal Aliens before Subcommittee 
No. 1 of the House Committee on the Judiciary, 92d 
Cong., 1st and 2d Sess., ser. 13, pts. 1-5 (1971-1972).

The Government has estimated that 85% of the aliens 
illegally in the country are from Mexico. United States 
N. Baca, 368 F. Supp. 398, 402 (SD Cal. 1973).5 The 
Mexican border is almost 2,000 miles long, and even a 
vastly reinforced Border Patrol would find it impossible 
to prevent illegal border crossings. Many aliens cross 
the Mexican border on foot, miles away from patrolled 
areas, and then purchase transportation from the border 
area to inland cities, where they find jobs and elude the 
immigration authorities. Others gain entry on valid 
temporary border-crossing permits, but then violate the 
conditions of their entry. Most of these aliens leave the 
border area in private vehicles, often assisted by profes-
sional “alien smugglers.” The Border Patrol’s traffic- 
checking operations are designed to prevent this inland 
movement. They succeed in apprehending some illegal 
entrants and smugglers, and they deter the movement of 
others by threatening apprehension and increasing the 
cost of illegal transportation.

Against this valid public interest we must weigh the 
interference with individual liberty that results when an 
officer stops an automobile and questions its occupants. 

5 This estimate tends to be confirmed by the consistently high 
proportion of Mexican nationals in the number of deportable aliens 
arrested each year. In 1970, for example, 80% of the deportable 
aliens arrested were from Mexico. See INS Ann. Rep. 95 (1970). 
In 1974, the figure was 92%. INS Ann. Rep. 94 (1974).
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The intrusion is modest. The Government tells us that 
a stop by a roving patrol “usually consumes no more 
than a minute.” Brief for United States 25. There 
is no search of the vehicle or its occupants, and the visual 
inspection is limited to those parts of the vehicle that 
can be seen by anyone standing alongside.6 According 
to the Government, “ [a] 11 that is required of the vehicle’s 
occupants is a response to a brief question or two and 
possibly the production of a document evidencing a right 
to be in the United States.” Ibid.

Because of the limited nature of the intrusion, stops 
of this sort may be justified on facts that do not amount 
to the probable cause required for an arrest. In Terry v. 
Ohio, supra, the Court declined expressly to decide 
whether facts not amounting to probable cause could 
justify an “investigative ‘seizure’ ” short of an arrest, 392 
U. S., at 19 n. 16, but it approved a limited search—a 
pat-down for weapons—for the protection of an officer 
investigating suspicious behavior of persons he reason-
ably believed to be armed and dangerous. The Court 
approved such a search on facts that did not constitute 
probable cause to believe the suspects guilty of a crime, 
requiring only that “the police officer ... be able to point 
to specific and articulable facts which, taken together 
with rational inferences from those facts, reasonably 
warrant” a belief that his safety or that of others is in 
danger. Id., at 21; see id., at 27.

We elaborated on Terry in Adams N. Williams, 407 
U. S. 143 (1972), holding that a policeman was justified

6 In this case the officers did search respondent’s car, but because 
they found no other incriminating evidence the validity of the search 
is not in issue. Almeida-Sanchez changed the Border Patrol’s prac-
tice of searching cars on routine stops, and the Government informs 
us that roving patrols now search vehicles only when they have 
probable cause to believe they will find illegally present aliens or 
contraband. Brief for United States 25.
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in approaching the respondent to investigate a tip that 
he was carrying narcotics and a gun.

“The Fourth Amendment does not require a police-
man who lacks the precise level of information neces-
sary for probable cause to arrest to simply shrug 
his shoulders and allow a crime to occur or a crimi-
nal to escape. On the contrary, Terry recognizes 
that it may be the essence of good police work to 
adopt an intermediate response. ... A brief stop of 
a suspicious individual, in order to determine his 
identity or to maintain the status quo momentarily 
while obtaining more information, may be most rea-
sonable in light of the facts known to the officer at 
the time.” Id., at 145-146.

These cases together establish that in appropriate cir-
cumstances the Fourth Amendment allows a properly 
limited “search” or “seizure” on facts that do not consti-
tute probable cause to arrest or to search for contraband 
or evidence of crime. In both Terry and Adams v. 
Williams the investigating officers had reasonable grounds 
to believe that the suspects were armed and that they 
might be dangerous. The limited searches and seizures 
in those cases were a valid method of protecting the 
public and preventing crime. In this case as well, be-
cause of the importance of the governmental interest at 
stake, the minimal intrusion of a brief stop, and the ab-
sence of practical alternatives for policing the border, we 
hold that when an officer’s observations lead him reason-
ably to suspect that a particular vehicle may contain 
aliens who are illegally in the country, he may stop the 
car briefly and investigate the circumstances that provoke 
suspicion. As in Terry, the stop and inquiry must be 
“reasonably related in scope to the justification for their 
initiation.” 392 U. S., at 29. The officer may question 
the driver and passengers about their citizenship and
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immigration status, and he may ask them to explain sus-
picious circumstances, but any further detention or 
search must be based on consent or probable cause.

We are unwilling to let the Border Patrol dis-
pense entirely with the requirement that officers 
must have a reasonable suspicion to justify roving-
patrol stops.7 In the context of border area stops, the 
reasonableness requirement of the Fourth Amendment 
demands something more than the broad and unlimited 
discretion sought by the Government. Roads near the 
border carry not only aliens seeking to enter the country 
illegally, but a large volume of legitimate traffic as well. 
San Diego, with a metropolitan population of 1.4 million, 
is located on the border. Texas has two fairly large 
metropolitan areas directly on the border: El Paso, with 
a population of 360,000, and the Brownsville-McAllen 
area, with a combined population of 320,000. We are 
confident that substantially all of the traffic in these 
cities is lawful and that relatively few of their residents 
have any connection with the illegal entry and transpor-
tation of aliens. To approve roving-patrol stops of all 
vehicles in the border area, without any suspicion that a 
particular vehicle is carrying illegal immigrants, would 
subject the residents of these and other areas to poten-
tially unlimited interference with their use of the high-
ways, solely at the discretion of Border Patrol officers. 
The only formal limitation on that discretion appears to 
be the administrative regulation defining the term “rea-
sonable distance” in § 287 (a) (3) to mean within 100

7 Because the stop in this case was made without a warrant and 
the officers made no effort to obtain one, we have no occasion to 
decide whether a warrant could be issued to stop cars in a designated 
area on the basis of conditions in the area as a whole and in the 
absence of reason to suspect that any particular car is carrying 
aliens. See Almeida-Sanchez, 413 U. 8., at 275 (Pow ell , J., 
concurring); Camara v. Municipal Court, 387 U. 8. 523 (1967).
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air miles from the border. 8 CFR §287.1 (a) (1975). 
Thus, if we approved the Government’s position in this 
case, Border Patrol officers could stop motorists at random 
for questioning, day or night, anywhere within 100 air 
miles of the 2,000-mile border, on a city street, a busy 
highway, or a desert road, without any reason to suspect 
that they have violated any law.

We are not convinced that the legitimate needs of law 
enforcement require this degree of interference with law-
ful traffic. As we discuss in Part IV, infra, the nature 
of illegal alien traffic and the characteristics of smuggling 
operations tend to generate articulable grounds for identi-
fying violators. Consequently, a requirement of reason-
able suspicion for stops allows the Government adequate 
means of guarding the public interest and also protects 
residents of the border areas from indiscriminate official 
interference. Under the circumstances, and even though 
the intrusion incident to a stop is modest, we conclude 
that it is not “reasonable” under the Fourth Amendment 
to make such stops on a random basis.8

The Government also contends that the public interest 
in enforcing conditions on legal alien entry justifies 
stopping persons who may be aliens for questioning about 
their citizenship and immigration status. Although we 

8 Our decision in this case takes into account the special function 
of the Border Patrol, the importance of the governmental interests 
in policing the border area, the character of roving-patrol stops, 
and the availability of alternatives to random stops unsupported by 
reasonable suspicion. Border Patrol agents have no part in enforc-
ing laws that regulate highway use, and their activities have nothing 
to do with an inquiry whether motorists and their vehicles are en-
titled, by virtue of compliance with laws governing highway usage, 
to be upon the public highways. Our decision thus does not imply 
that state and local enforcement agencies are without power to con-
duct such limited stops as are necessary to enforce laws regarding 
drivers’ licenses, vehicle registration, truck weights, and similar 
matters.
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may assume for purposes of this case that the broad 
congressional power over immigration, see Kleindienst n . 
Mandel, 408 U. S. 753, 765-767 (1972), authorizes Con-
gress to admit aliens on condition that they will submit 
to reasonable questioning about their right to be and 
remain in the country, this power cannot diminish the 
Fourth Amendment rights of citizens who may be mis-
taken for aliens. For the same reasons that the Fourth 
Amendment forbids stopping vehicles at random to 
inquire if they are carrying aliens who are illegally in the 
country, it also forbids stopping or detaining persons for 
questioning about their citizenship on less than a reason-
able suspicion that they may be aliens.

IV
The effect of our decision is to limit exercise of the 

authority granted by both § 287 (a)(1) and § 287 (a) (3). 
Except at the border and its functional equivalents, 
officers on roving patrol may stop vehicles only if they 
are aware of specific articulable facts, together with 
rational inferences from those facts, that reasonably 
warrant suspicion that the vehicles contain aliens who 
may be illegally in the country.9

Any number of factors may be taken into account 
in deciding whether there is reasonable suspicion to 
stop a car in the border area. Officers may consider 
the characteristics of the area in which they encounter 
a vehicle. Its proximity to the border, the usual pat-

9 As noted above, we reserve the question whether Border Patrol 
officers also may stop persons reasonably believed to be aliens 
when there is no reason to believe they are illegally in the country. 
See Cheung Tin Wong v. INS, 152 U. S. App. D. C. 66, 468 F. 2d 
1123 (1972); Au Yi Lau v. INS, 144 U. S. App. D. C. 147, 445 F. 
2d 217, cert, denied, 404 U. S. 864 (1971). The facts of this case do 
not require decision on the point.
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terns of traffic on the particular road, and previous ex-
perience with alien traffic are all relevant. See Carroll 
v. United States, 267 U. S. 132, 159-161 (1925); United 
States v. Jaime-Barrios, 494 F. 2d 455 (CA9), cert, 
denied, 417 U. S. 972 (1974).10 They also may con-
sider information about recent illegal border crossings 
in the area. The driver’s behavior may be relevant, 
as erratic driving or obvious attempts to evade offi-
cers can support a reasonable suspicion. See United 
States v. Larios-Montes, 500 F. 2d 941 (CA9 1974); 
Duprez v. United States, 435 F. 2d 1276 (CA9 1970). 
Aspects of the vehicle itself may justify suspicion. For 
instance, officers say that certain station wagons, with 
large compartments for fold-down seats or spare tires, 
are frequently used for transporting concealed aliens. 
See United States n . Bugarin-Casas, 484 F. 2d 853 (CA9 
1973), cert, denied, 414 U. S. 1136 (1974); United States 
v. Wright, 476 F. 2d 1027 (CA5 1973). The vehicle 
may appear to be heavily loaded, it may have an extraor-
dinary number of passengers, or the officers may observe 
persons trying to hide. See United States v. Larios- 
Montes, supra. The Government also points out that 
trained officers can recognize the characteristic appear-
ance of persons who live in Mexico, relying on such fac-
tors as the mode of dress and haircut. Reply Brief for 
United States 12-13, in United States v. Ortiz, post, 
p. 891. In all situations the officer is entitled to assess 
the facts in light of his experience in detecting illegal 
entry and smuggling. Terry n . Ohio, 392 U. S., at 27.

In this case the officers relied on a single factor to jus-
tify stopping respondent’s car: the apparent Mexican an-

10 The Courts of Appeals decisions cited throughout this part 
are merely illustrative. Our citation of them does not imply a view 
of the merits of particular decisions. Each case must turn on the 
totality of the particular circumstances.
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cestry of the occupants.11 We cannot conclude that this 
furnished reasonable grounds to believe that the three 
occupants were aliens. At best the officers had only a 
fleeting glimpse of the persons in the moving car, illumi-
nated by headlights. Even if they saw enough to think 
that the occupants were of Mexican descent, this factor 
alone would justify neither a reasonable belief that they 
were aliens, nor a reasonable belief that the car concealed 
other aliens who were illegally in the country. Large 
numbers of native-born and naturalized citizens have the 
physical characteristics identified with Mexican ancestry, 
and even in the border area a relatively small propor-
tion of them are aliens.12 The likelihood that any given

11 The Government also argues that the location of this stop 
should be considered in deciding whether the officers had ade-
quate reason to stop respondent’s car. This appears, however, 
to be an after-the-fact justification. At trial the officers gave no 
reason for the stop except the apparent Mexican ancestry of the 
car’s occupants. It is not even clear that the Government presented 
the broader justification to the Court of Appeals. We therefore 
decline at this stage of the case to give any weight to the location 
of the stop.

12 The 1970 census and the INS figures for alien registration in 
1970 provide the following information about the Mexican-American 
population in the border States. There were 1,619,064 persons of 
Mexican origin in Texas, and 200,004 (or 12.4%) of them registered 
as aliens from Mexico. In New Mexico there were 119,049 persons 
of Mexican origin, and 10,171 (or 8.5%) registered as aliens. In Ari-
zona there were 239,811 persons of Mexican origin, and 34,075 (or 
14.2%) registered as aliens. In California there were 1,857,267 per-
sons of Mexican origin, and 379,951 (or 20.4%) registered as aliens. 
Bureau of the Census, Subject Report PC (2)-lC: Persons of Span-
ish Origin 2 (1970); INS Ann. Rep. 105 (1970). These figures, of 
course, do not present the entire picture. The number of registered 
aliens from Mexico has increased since 1970, INS Ann. Rep. 105 
(1974), and we assume that very few illegal immigrants appear in 
the registration figures. On the other hand, many of the 950,000 
other persons of Spanish origin living in these border States, see
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person of Mexican ancestry is an alien is high enough to 
make Mexican appearance a relevant factor, but standing 
alone it does not justify stopping all Mexican-Americans 
to ask if they are aliens.

The judgment of the Court of Appeals is
Affirmed.

[For opinion of The  Chief  Justi ce  concurring in the 
judgment, see post, p. 899.]

[For opinion of Mr . Justice  White  concurring in the 
judgment, see post, p. 914.]

Mr . Justice  Rehnquist , concurring.
I join in the opinion of the Court. I think it quite 

important to point out, however, that that opinion, 
which is joined by a somewhat different majority than 
that which comprised the Almeida-Sanchez Court, is both 
by its terms and by its reasoning concerned only with the 
type of stop involved in this case. I think that just as 
travelers entering the country may be stopped and 
searched without probable cause and without founded 
suspicion, because of “national self protection reasonably 
requiring one entering the country to identify himself 
as entitled to come in, and his belongings as effects which 
may be lawfully brought in,” Carroll v. United States, 
267 U. S. 132, 154 (1925), a strong case may be made for 
those charged with the enforcement of laws conditioning 
the right of vehicular use of a highway to likewise stop 
motorists using highways in order to determine whether 
they have met the qualifications prescribed by applicable 
law for such use. See Cady v. Dombrowski, 413 U. S. 
433, 440-441 (1973); United States v. Biswell, 406 U. S. 
311 (1972). I regard these and similar situations, such

Bureau of the Census, supra, at 1, may have a physical appearance 
similar to persons of Mexican origin.
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as agricultural inspections and highway roadblocks to 
apprehend known fugitives, as not in any way constitu-
tionally suspect by reason of today’s decision.

Mr . Justice  Douglas , concurring in the judgment.
I join in the affirmance of the judgment. The stop-

ping of respondent’s automobile solely because its 
occupants appeared to be of Mexican ancestry was a 
patent violation of the Fourth Amendment. I cannot 
agree, however, with the standard the Court adopts to 
measure the lawfulness of the officers’ action. The 
Court extends the “suspicion” test of Terry v. Ohio, 392 
U. S. 1 (1968), to the stop of a moving automobile. I 
dissented from the adoption of the suspicion test in Terry, 
believing it an unjustified weakening of the Fourth 
Amendment’s protection of citizens from arbitrary inter-
ference by the police. I remarked then:

“The infringement on personal liberty of any 
‘seizure’ of a person can only be ‘reasonable’ under 
the Fourth Amendment if we require the police to 
possess ‘probable cause’ before they seize him. Only 
that line draws a meaningful distinction between an 
officer’s mere inkling and the presence of facts within 
the officer’s personal knowledge which would con-
vince a reasonable man that the person seized has 
committed, is committing, or is about to commit a 
particular crime.” Id., at 38.

The fears I voiced in Terry about the weakening of 
the Fourth Amendment have regrettably been borne out 
by subsequent events. Hopes that the suspicion test 
might be employed only in the pursuit of violent 
crime—a limitation endorsed by some of its propo-
nents* —have now been dashed, as it has been applied

*See LaFave, “Street Encounters” and the Constitution, 67 Mich. 
L. Rev. 39, 65-66 (1968).



UNITED STATES v. BRIGNONI-PONCE 889

873 Doug la s , J., concurring in judgment

in narcotics investigations, in apprehension of “illegal” 
aliens, and indeed has come to be viewed as a legal 
construct for the regulation of a general investigatory 
police power. The suspicion test has been warmly em-
braced by law enforcement forces and vigorously em-
ployed in the cause of crime detection. In criminal cases 
we see those for whom the initial intrusion led to the 
discovery of some wrongdoing. But the nature of the 
test permits the police to interfere as well with a multi-
tude of law-abiding citizens, whose only transgression 
may be a nonconformist appearance or attitude. As one 
commentator has remarked:

“ ‘Police power exercised without probable cause is 
arbitrary. To say that the police may accost citi-
zens at their whim and may detain them upon 
reasonable suspicion is to say, in reality, that the 
police may both accost and detain citizens at their 
whim.’ ” Amsterdam, Perspectives on the Fourth 
Amendment, 58 Minn. L. Rev. 349, 395 (1974).

The uses to which the suspicion test has been put are 
illustrated in some of the cases cited in the Court’s 
opinion. In United States v. Wright, 476 F. 2d 1027 
(CA5 1973), for example, immigration officers stopped 
a station wagon near the border because there was a 
spare tire in the back seat. The court held that the 
officers reasonably suspected that the spare wheel well 
had been freed in order to facilitate the concealment of 
aliens. In United States v. Bugarin-Casas, 484 F. 2d 
853 (CA9 1973), the Border Patrol officers encountered 
a man driving alone in a station wagon which was 
“riding low”; stopping the car was held reasonable be-
cause the officers suspected that aliens might have been 
hidden beneath the floorboards. The vacationer whose 
car is weighted down with luggage will find no comfort 
in these decisions; nor will the many law-abiding citi-
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zens who drive older vehicles that ride low because their 
suspension systems are old or in disrepair. The suspicion 
test has indeed brought a state of affairs where the police 
may stop citizens on the highway on the flimsiest of 
justifications.

The Court does, to be sure, disclaim approval of the 
particular decisions it cites applying the suspicion test. 
But by specifying factors to be considered without at-
tempting to explain what combination is necessary to 
satisfy the test, the Court may actually induce the police 
to push its language beyond intended limits and to ad-
vance as a justification any of the enumerated factors 
even where its probative significance is negligible.

Ultimately the degree to which the suspicion test actu-
ally restrains the police will depend more upon what the 
Court does henceforth than upon what it says today. If 
my Brethren mean to give the suspicion test a new bite, 
I applaud the intention. But in view of the develop-
ments since the test was launched in Terry, I am not 
optimistic. This is the first decision to invalidate a stop 
on the basis of the suspicion standard. In fact, since 
Terry we have granted review of a case applying the test 
only once, in Adams n . Williams, 407 U. S. 143 (1972), 
where the Court found the standard satisfied by the tip 
from an informant whose credibility was not established 
and whose information was not shown to be based upon 
personal knowledge. If in the future the suspicion test 
is to provide any meaningful restraint of the police, its 
force must come from vigorous review of its applica-
tions, and not alone from the qualifying language of 
today’s opinion. For now, I remain unconvinced that 
the suspicion test offers significant protection of the 
“comprehensive right of personal liberty in the face of 
governmental intrusion,” Lopez n . United States, 373 
U. S. 427, 455 (1963) (dissenting opinion), that is em-
bodied in the Fourth Amendment.
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on Interstate Highway 5 at San Clemente, Cal., on 
November 12, 1973. They found three aliens concealed 
in the trunk, and respondent was convicted on three 
counts of knowingly transporting aliens who were in the 
country illegally. The Court of Appeals for the Ninth 
Circuit reversed the conviction in an unreported opinion, 
relying on dictum in its opinion in United States v. 
Bowen, 500 F. 2d 960 (CA9 1974), aff’d, post, p. 916, 
to the effect that our decision in Almeida-Sanchez v. 
United States, 413 U. S. 266 (1973), required probable 
cause for all vehicle searches in the border area, whether 
conducted by roving patrols or at traffic checkpoints. 
We granted certiorari. 419 U. S. 824 (1974).

Nothing in this record suggests that the Border Patrol 
officers had any special reason to suspect that respond-
ent’s car was carrying concealed aliens. Nor does the 
Government contend that the San Clemente checkpoint 
is a functional equivalent of the border. Brief for 
United States 16. The only question for decision is 
whether vehicle searches at traffic checkpoints, like the 
roving-patrol search in Almeida-Sanchez, must be based 
on probable cause.

I
In Almeida-Sanchez we rejected the Government’s con-

tention that the Nation’s strong interest in controlling 
immigration and the practical difficulties of policing the 
Mexican border combined to justify dispensing with both 
warrant and probable cause for vehicle searches by roving 
patrols near the border. The facts did not require us to 
decide whether the same rule would apply to traffic check-
points, which differ from roving patrols in several impor-
tant respects. 413 U. S., at 273; id., at 276 (Powe ll , J., 
concurring).

A consolidated proceeding on motions to suppress in 
this and similar cases produced an extensive factual 
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record on the operation of traffic checkpoints in southern 
California. United States v. Baca, 368 F. Supp. 398 (SD 
Cal. 1973). The San Clemente checkpoint is 62 air miles 
and 66 road miles north of the Mexican border. It is 
on the principal highway between San Diego and Los 
Angeles, and over 10 million vehicles pass the checkpoint 
in a year. United States n . Martinez-Fuerte, 514 F. 2d 
308, 312 (CA9 1975). The District Court in Baca 
described the checkpoint as follows:

“Approximately one mile south of the checkpoint 
is a large black on yellow sign with flashing yellow 
lights over the highway stating ‘ALL VEHICLES, 
STOP AHEAD, 1 MILE.’ Three-quarters of a mile 
further north are two black on yellow signs sus-
pended over the highway with flashing lights stating 
‘WATCH FOR BRAKE LIGHTS.’ At the check-
point, which is also the location of a State of Cali-
fornia weighing station, are two large signs with 
flashing red lights suspended over the highway. 
These signs each state ‘STOP HERE—U. S. OFFI-
CERS.’ Placed on the highway are a number of 
orange traffic cones funneling traffic into two lanes 
where a Border Patrol agent in full dress uniform, 
standing behind a white on red ‘STOP’ sign checks 
traffic. Blocking traffic in the unused lanes are offi-
cial U. S. Border Patrol vehicles with flashing red 
lights. In addition, there is a permanent building 
which houses the Border Patrol office and temporary 
detention facilities. There are also floodlights for 
nighttime operation.” 368 F. Supp., at 410-411.

The Border Patrol would prefer to keep this check-
point in operation continuously, but bad weather, heavy 
traffic, and personnel shortages keep it closed about one- 
third of the time. When it is open, officers screen all 
northbound traffic. If anything about a vehicle or its
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occupants leads an officer to suspect that it may be carry-
ing aliens, he will stop the car and ask the occupants 
about their citizenship. If the officer’s suspicion persists, 
or if the questioning enhances it, he will “inspect” por-
tions of the car in which an alien might hide.1 Opera-
tions at other checkpoints are similar, although the 
traffic at some is light enough that officers can stop all 
vehicles for questioning and routinely inspect more of 
them.

The Government maintains that these characteristics 
justify dispensing with probable cause at traffic check-
points despite the Court’s holding in Almeida-Sanchez. 
It gives essentially two reasons for distinguishing that 
case. First, a checkpoint officer’s discretion in deciding 
which cars to search is limited by the location of the 
checkpoint. That location is determined by high-level 
Border Patrol officials, using criteria that include the 
degree of inconvenience to the public and the potential 
for safe operation, as well as the potential for detecting 
and deterring the illegal movement of aliens. By con-
trast, officers on roving patrol were theoretically free 
before Almeida-Sanchez to stop and search any car within 
100 miles of the border. Second, the circumstances sur-
rounding a checkpoint stop and search are far less intru-
sive than those attending a roving-patrol stop. Roving 
patrols often operate at night on seldom-traveled 
roads, and their approach may frighten motorists. At

1Such places typically include the trunk, under the hood, and 
beneath the chassis. If the vehicle is a truck, a camper, or the 
like, the officer inspects the enclosed portion as well. But an immi-
gration inspection is not always so confined. In Almeida-Sanchez v. 
United States, 413 U. S. 266 (1973), the officer removed the back 
seat cushion because there were reports that aliens had been found 
seated upright behind seats from which the springs had been re-
moved. Id., at 286 (Whi te , J., dissenting).
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traffic checkpoints the motorist can see that other vehi-
cles are being stopped, he can see visible signs of the 
officers’ authority, and he is much less likely to be fright-
ened or annoyed by the intrusion.

These differences are relevant to the constitutional 
issue, since the central concern of the Fourth Amendment 
is to protect liberty and privacy from arbitrary and 
oppressive interference by government officials. Camara 
v. Municipal Court, 387 U. S. 523, 528 (1967); Schmer- 
ber v. California, 384 U. S. 757, 767 (1966). The Fourth 
Amendment’s requirement that searches and seizures be 
reasonable also may limit police use of unnecessarily 
frightening or offensive methods of surveillance and 
investigation. See, e. g., Terry v. Ohio, 392 U. S. 1, 
16-17 (1968); Camara, supra, at 531; Schmerber, supra, 
at 771-772. While the differences between a roving 
patrol and a checkpoint would be significant in deter-
mining the propriety of the stop, which is considerably 
less intrusive than a search, Terry v. Ohio, supra, they do 
not appear to make any difference in the search itself. The 
greater regularity attending the’stop does not mitigate 
the invasion of privacy that a search entails. Nor do 
checkpoint procedures significantly reduce the likelihood 
of embarrassment. Motorists whose cars are searched, 
unlike those who are only questioned, may not be reas-
sured by seeing that the Border Patrol searches other cars 
as well. Where only a few' are singled out for a search, 
as at San Clemente, motorists may find the searches 
especially offensive. See Note, Border Searches and the 
Fourth Amendment, 77 Yale L. J. 1007, 1012-1013 
(1968).

Moreover, we are not persuaded that the checkpoint 
limits to any meaningful extent the officer’s discretion to 
select cars for search. The record in the consolidated 
proceeding indicates that only about 3% of the cars that 
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pass the San Clemente checkpoint are stopped for either 
questioning or a search, 368 F. Supp., at 411. Through-
out the system, fewer than 3% of the vehicles that 
passed through checkpoints in 1974 were searched, Brief 
for United States 29, and no checkpoint involved 
in Baca reported a search rate of more than 10% or 
15%. 368 F. Supp., at 412-415. It is apparent from 
these figures that checkpoint officers exercise a substan-
tial degree of discretion in deciding which cars to search. 
The Government maintains that they voluntarily exer-
cise that discretion with restraint and search only vehicles 
that arouse their suspicion, and it insists the officers 
should be free of judicial oversight of any kind. Viewed 
realistically, this position would authorize the Border 
Patrol to search vehicles at random, for no officer ever 
would have to justify his decision to search a particular 
car.

This degree of discretion to search private automobiles 
is not consistent with the Fourth Amendment. A 
search, even of an automobile, is a substantial inva-
sion of privacy.2 To protect that privacy from official 
arbitrariness, the Court always has regarded probable 
cause as the minimum requirement for a lawful search. 
Almeida-Sanchez, 413 U. S., at 269-270; Chambers v. 
Maroney, 399 U. S. 42, 51 (1970). We are not persuaded 
that the differences between roving patrols and traffic 
checkpoints justify dispensing in this case with the safe-
guards we required in Almeida-Sanchez. We therefore 
follow that decision and hold that at traffic checkpoints 
removed from the border and its functional equivalents, 

2 The degree of the invasion of privacy in an automobile search 
may vary with the circumstances, as there are significant differences 
between “an automobile and a home or office.” Chambers v. 
Maroney, 399 U. S. 42, 48 (1970); Almeida-Sanchez v. United States, 
413 U. S./at 279 (Pow ell , J., concurring).
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officers may not search private vehicles without consent 
or probable cause.3

The Government lists in its reply brief some of the 
factors on which officers have relied in deciding which 
cars to search. They include the number of persons in 
a vehicle, the appearance and behavior of the driver 
and passengers, their inability to speak English, the 
responses they give to officers’ questions, the nature 
of the vehicle, and indications that it may be heavily 
loaded. All of these factors properly may be taken into 
account in deciding whether there is probable cause to 
search a particular vehicle. In addition, as we note today 
in United States v. Brignoni-Ponce, ante, at 884—885, 
the officers are entitled to draw reasonable inferences 
from these facts in light of their knowledge of the area 
and their prior experience with aliens and smugglers. 
In this case, however, the officers advanced no special 
reasons for believing respondent’s vehicle contained 

3 Not every aspect of a routine automobile “inspection,” as 
described in n. 1, supra, necessarily constitutes a “search” for 
purposes of the Fourth Amendment. There is no occasion in this 
case to define the exact limits of an automobile “search.”

Nor do we have occasion to decide whether a warrant could issue 
approving checkpoint searches based on information about the area 
as a whole, in the absence of cause to believe that a particular car 
is carrying concealed aliens, because the officers had no such warrant 
in this case and had not tried to obtain one. See Almeida-Sanchez 
v. United States, supra, at 275 (Pow el l , J., concurring); Camara 
v. Municipal Court, 387 U. S. 523 (1967). We also need not decide 
whether checkpoints and roving patrols must be treated the same 
for all purposes, or whether Border Patrol officers may lawfully stop 
motorists for questioning at an established checkpoint without 
reason to believe that a particular vehicle is carrying aliens. 
Cf. United States v. Brignoni-Ponce, ante, p. 873. Nor do we sug-
gest that probable cause would be required for all inspections of 
private motor vehicles. It is quite possible, for example, that dif-
ferent considerations would apply to routine safety inspections 
required as a condition of road use.
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aliens. The absence of probable cause makes the search 
invalid.

II
The Government also contends that even if Almeida- 

Sanchez applies to checkpoint searches, the Court of 
Appeals erred in voiding this search because it occurred 
after the date of decision in Almeida-Sanchez but before 
the Court of Appeals stated in United States v. Bowen, 
supra, that it would require probable cause for check-
point searches. Examination of the Government’s brief 
in the Ninth Circuit indicates that it did not raise this 
question below. On the contrary, it represented to the 
court that the decision in Bowen would be “determina-
tive of the issues in this case.” We therefore decline to 
consider this issue, which was raised for the first time 
in the petition for certiorari.

Affirmed.

Mr . Just ice  Rehnquist , concurring.
I joined the dissent of my Brother White  in Almeida- 

Sanchez v. United States, 413 U. S. 266 (1973), and rec-
ognize that the present decision is an extension of the 
unsound rule announced in that case. I nonetheless 
join the opinion of the Court, because a majority of the 
Court still adheres to Almeida-Sanchez and because I 
agree with the Court’s analysis of the significance of the 
Government’s proffered distinctions between roving and 
fixed-checkpoint searches.

I wish to stress, however, that the Court’s opinion is 
confined to full searches, and does not extend to fixed- 
checkpoint stops for the purpose of inquiring about 
citizenship. Such stops involve only a modest intrusion, 
are not likely to be frightening or significantly annoying, 
are regularized by the fixed situs, and effectively serve 
the important national interest in controlling illegal 
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entry. I do not regard such stops as unreasonable under 
the Fourth Amendment, whether or not accompanied by 
“reasonable suspicion” that a particular vehicle is in-
volved in immigration violations, cf. United States v. 
Brignoni-Ponce, ante, p. 873, and I do not understand 
today’s opinion to cast doubt upon their constitutionality.

Mr . Chief  Justice  Burger , with whom Mr . Justi ce  
Blackmu n  joins, concurring in the judgment.*

Like Mr . Justice  White  I can, at most, do no more 
than concur in the judgment. As the Fourth Amend-
ment now has been interpreted by the Court it seems 
that the Immigration and Naturalization Service is 
powerless to stop the tide of illegal aliens—and danger-
ous drugs—that daily and freely crosses our 2,000-mile 
southern boundary.1 Perhaps these decisions will be 
seen in perspective as but another example of a society 
seemingly impotent to deal with massive lawlessness. In 
that sense history may view us as prisoners of our own 
traditional and appropriate concern for individual rights, 
unable—or unwilling—to apply the concept of reason-
ableness explicit in the Fourth Amendment in order to 
develop a rational accommodation between those rights 
and the literal safety of the country.

*[This opinion applies also to No. 74—114, United States v. 
Brignoni-Ponce, ante, p. 873.]

1 The Court today recognizes that as many as 12 million illegal 
aliens are now present in this country. United States v. Brignoni- 
Ponce, ante, at 878, and n. 4. See also U. S. News & World Report, 
July 22, 1974, p. 27; id., Dec. 9, 1974, p. 77. By all indications the 
problem will increase in the future, not abate. United States v. 
Baca, 368 F. Supp. 398, 402-403 (SD Cal. 1973). In the Baca case 
Judge Turrentine conducted a thorough review of the entire problem 
and the present Government response. Appended to this opinion 
is an excerpt from Judge Turrentine’s Baca opinion describing the 
illegal alien problem and the law enforcement response.
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Given today’s decisions it would appear that, absent 
legislative action, nothing less than a massive force of 
guards could adequately protect our southern border.2 
To establish hundreds of checkpoints with enlarged bor-
der forces so as to stop literally every car and pedestrian 
at every border checkpoint, however, would doubtless 
impede the flow of commerce and travel between this 
country and Mexico. Moreover, it is uncertain whether 
stringent penalties for employment of illegal aliens, and 
rigid requirements for proof of legal entry before em-
ployment, would help solve the problems, but those 
remedies have not been tried.

I would hope that when we next deal with this prob-
lem we give greater weight to the reality that the Fourth 
Amendment prohibits only “unreasonable searches and 
seizures” and to the frequent admonition that reasonable-
ness must take into account all the circumstances and 
balance the rights of the individual with the needs of 
society. See, e. g., Terry v. Ohio, 392 U. S. 1 (1968); 
Elkins v. United States, 364 U. S. 206 (1960); United 
States v. Biswell, 406 U. S. 311 (1972).

APPENDIX TO OPINION OF BURGER, C. J., CON-
CURRING IN THE JUDGMENT

Excerpt from Judge Turrentine’s opinion in United States v. Baca, 
368 F. Supp. 398, 402-408 (SD Cal. 1973)

THE ILLEGAL ALIEN PROBLEM

The United States through legislative action has de-
termined that it is in the best interest of the nation 
to limit the number of persons who can legally immi-
grate into the country in any given year. These controls 

2 For example, testimony in the Baca hearings revealed that a com-
plement of 21,000 officers would be needed to control adequately the 
75 miles of border in the El Centro sector alone.
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reflect in part a Congressional intent to protect the 
American labor market from an influx of foreign labor. 
Karnuth v. United States, 279 U. S. 231... (1929); § 201 
(a) of the Immigration and Nationality Act of 1952, 66 
Stat. 163, as amended by the Act of October 3, 1965, 
79 Stat. 911, 8 U. S. C. § 1151 (a).

Under this policy of limited admission, 385,685 new 
immigrants entered the United States legally during fis-
cal year 1972. Since July 1, 1968, the law has estab-
lished an annual quota of 120,000 persons for the inde-
pendent countries of the Western Hemisphere. Included 
within this quota are immigrants from the Republic of 
Mexico who in fiscal year 1972 totalled 64,040. 1972 
Annual Report, Immigration and Naturalization Service, 
p. 2, 28.

Currently illegal aliens are in residence within the 
United States in numbers which, while not susceptible 
of exact measurement, are estimated to be in the vicinity 
of 800,000 to over one million. Department of Justice, 
Special Study Group on Illegal Immigrants from Mexico, 
A Program for Effective And Humane Action on Illegal 
Mexican Immigrants, 6 (1973), [hereinafter cited as 
Cramton Rpt.].

Of these illegal aliens, approximately 85 percent are 
citizens of Mexico. Cramton Rpt. at 6. They are in-
dustrious, proud and hard-working people who enter this 
country for the purpose of earning wages, accumulating 
savings, and returning or sending their savings home to 
Mexico.

Since 1970, the number of illegal Mexican aliens in the 
United States who have been apprehended has been 
growing at a rate in excess of 20 percent per year. 
Cramton Rpt. at 6.

The increasingly large numbers of Mexican nationals 
seeking to illegally enter this country reflects the sub-
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stantial unemployment and underemployment in Mex-
ico—fueled by one of the highest birth rates in the world. 
Moreover, Mexican employment statistics are not likely 
to improve dramatically since fully 45 percent of Mex-
ico’s population is under 15 years of age and, therefore, 
will soon be attempting to enter the labor market.

Further prompting Mexican nationals to seek employ-
ment in the United States is the fact that there is a 
significant disparity in wage rates between this country 
and Mexico. In Mexicali and Tijuana, both Mexican 
cities bordering the Southern District and each with a 
population in excess of 400,000, the average daily wage 
is about $3.40 per day. The minimum wage is even 
lower for workers in the interior of Mexico. The aver-
age worker in Mexico, assuming he can find work, earns 
in a day as much as he can make in only a few hours in 
the United States.

In addition, it is estimated that the per capita income 
of the poorest 40 percent of the Mexican population, the 
strata most likely to leave their homeland in search of 
employment in the United States, is less than $150 per 
year.

The manpower needs of the United States generated 
by World War II resulted in many Mexicans being im-
ported into this country and becoming familiar with em-
ployment opportunities and practices in the United 
States. See Diaz v. Kay-Dix Ranch, 9 Cal. App. 3d 
588, 88 Cal. Rptr. 443 (1970).

The opportunities available to Mexican aliens have 
traditionally been in agriculture. While still true in 
many parts of the United States Southwest, in recent 
years the pattern has changed and more and more illegal 
aliens are obtaining employment in the service and manu-
facturing sectors of our economy. These aliens are in-
creasingly found in virtually all regions of the country 



UNITED STATES v. ORTIZ 903

891 Appendix to opinion of Bur ge r , C. J.

and in all segments of the economy. State Social Wel-
fare Board, Issue: Aliens in California, 12 (1973) [Here-
inafter cited as Aliens in California].

The nature of the change in employment opportunities 
available is demonstrated by one estimate that 250,000 
illegal aliens are employed in Los Angeles County where 
agricultural opportunities are known to be limited. 
Hearings on Illegal Aliens Before Subcom. No. 1 of the 
House Comm, on the Judiciary, 92d Cong., 1st Sess., pt. 
1, at 208 (1971) [Hereinafter cited as Hearings on Illegal 
Aliens].

Other estimates of the impact of illegal aliens in Cali-
fornia suggest that in 1971, when 595,000 Californians 
were unemployed (7.4 percent of the State’s labor force), 
there were between 200,000 and 300,000 illegal aliens 
employed in California earning approximately $100 mil-
lion in wages. Hearings on Illegal Aliens at 150.

Since the majority of Mexicans are unskilled or low 
skilled workers they tend to compete with Mexican- 
Americans, blacks, Indians, and other minority groups 
who, due to the declining percentage of jobs requiring 
low or no skills, are finding it increasingly difficult to 
obtain gainful employment. Cramton Rpt. at 12.

Illegal aliens compete for jobs with persons legally re-
siding in the United States who are unskilled and unedu-
cated and who form that very group which our society 
is trying to provide with a fair share of America’s 
prosperity.

In addition, illegal aliens tend to perpetuate poor eco-
nomic conditions by frustrating unionization, especially 
in such occupations as farm work.

Illegal aliens pose a potential health hazard to the 
community since many seek work as nursemaids, food 
handlers, cooks, housekeepers, waiters, dishwashers, and 
grocery workers. Immigration and medical officials in 
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Los Angeles, for example, have discovered that the illegal 
alien population in Los Angeles’ barrio is infected with 
a high incidence of typhoid, dysentery, tuberculosis, tape-
worms, venereal disease and hepatitis. L. A. Times, 
Sept. 16, 1973, pt. II, at 1.

In some states illegal aliens abuse public assistance 
programs. In some instances entire families who entered 
the country illegally have been admitted to the welfare 
rolls. Aliens in California at 35, 43.

Another aspect of the problem created by illegal aliens 
is that employed aliens tend to send a substantial por-
tion of their earnings to relatives or friends in Mexico. 
This outflow of United States dollars exacerbates our 
balance of payments problem to the extent of $1 billion 
a year. Hearings on Illegal Aliens, pt. 3 at 683.

The net effect of this silent invasion of illegal aliens 
from Mexico is suffering by the aliens who are frequently 
victims of extortion, violence and sharp practices, dis-
placement of American citizens and legally residing 
aliens from the labor market, and irritation between two 
neighboring countries.

THE LAW ENFORCEMENT PROBLEM

Given that illegal aliens are a significant problem in 
American life, especially for those minority groups who 
are described as economically deprived, and that Con-
gress has decreed that all but a relatively few aliens are 
to be permanently excluded, then we must analyze what 
law enforcement problems exist. In this regard, the fol-
lowing findings of fact are made:

The illegal alien problem is one found primarily in 
the Southwestern Region of the United States.

This problem along the Mexican-American border has 
existed for some time with the original responsibility for 
securing the integrity of the border being assigned to 
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the U. S. Army, along with the Departments of Treasury 
and Labor, who had about 20,000 men assigned to the 
border between Brownsville, Texas, and San Diego, Cali-
fornia, in 1920. National Geographic Magazine, “Along 
Our Side of the Mexican Border.” (July 1920).

Currently the burden of controlling the entry of aliens 
and stemming the flow of illegal aliens along the Mexi-
can-American border is assigned to the INS.1

The border extends for almost 2,000 miles from the 
Gulf of Mexico to the Pacific Coast.

Along this border there were over 152 million legal 
entries at authorized ports of entry during fiscal 1972, 
of which over 91 million were made by aliens. Over 39 
million of the legal entries were made at the three ports 
of entry in Southern California (Calexico, San Ysidro 
and Tecate) of which over 24 million were made by 
aliens. Immigration and Naturalization Service, 1972 
Annual Report, 25.

Of these entries made by aliens, the large portion were 
made by visitors with official permission to enter the 
country who had been issued temporary “border passes” 
such as 1-186 cards (issued to residents of Mexico), 
which authorize the holder to travel within an area no 
further than 25 miles from the border and for a period 
of time not to exceed 72 hours. See 8 C. F. R. § 212.6.

These temporary border passes (1-186) are issued to 
simplify procedures needed for entry, and the issuing 
process recognizes the inter-relationship of contiguous 
communities along both sides of the border. Hearings on 
Illegal Aliens, pt. 1, 192.

In fiscal 1973 approximately 208,000 1-186 cards were 
issued and it is estimated that over two million such 

1 The notation “INS” when used herein has reference to the Im-
migration and Naturalization Service.
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cards are currently in circulation. Hearings on Illegal 
Aliens, pt. 1, 173.

Within the INS, the U. S. Border Patrol, which was 
first established in 1924, has the primary function of 
preventing the illegal entry of aliens and the apprehen-
sion of those who have entered illegally and those who 
smuggle these illegal entrants.

The Border Patrol has approximately 1,700 agents, 
who are well-trained law enforcement officers, and of 
these about 80 percent are assigned along our southern 
border with Mexico.

A “deportable alien” is a person who has been found 
to be deportable by an immigration judge, or who admits 
his deportability upon questioning by official agents.

The number of deportable aliens apprehended by the 
Border Patrol (which makes the great majority of appre-
hensions) nationally has grown from 38,861 during fiscal 
1963 to 498,123 in fiscal 1973; of this number 128,889 
were found by Border Patrol agents working in the 
Chula Vista sector which includes 70 miles of the border 
in San Diego County, and 23,125 were located by agents 
in the El Centro sector which includes the Imperial 
County of California and 75 miles of the Mexican- 
American border.

The Border Patrol agents have the power to appre-
hend illegal aliens since by regulation the Attorney Gen-
eral has designated Border Patrol agents to be immigra-
tion officers and authorized them to exercise powers and 
duties as such officers [8 C. F. R. § 103.1 (i)]; immigra-
tion officers by statute § 101 (a)(17) of the Immigration 
and Nationality Act of 1952, 66 Stat. 163; as amended 
by the Act of October 3, 1973, 79 Stat. 911, 8 U. S. C. 
§ 1101 (a) (17), are empowered, without a warrant, to 
stop and interrogate any alien or person believed to be 
an alien as to his right to remain or to be in the United 
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States. See Au Yi Lau v. I. N. S., 144 U. S. App. D. C. 
147, 445 F. 2d 217 (1971), cert, denied, 404 U. S. 864 .. ..

Sec. 287 (a)(3) of the 1952 Immigration Act provides 
authority for an immigration officer within a reasonable 
distance from the border of the United States to board 
and search any conveyance or vehicle; “reasonable dis-
tance” as used in that section of the Act means within 
100 air miles from any external boundary of the United 
States, 8 C. F. R. § 287.1 (b).

Immigration officers also are authorized to conduct 
inspection of aliens seeking admission or readmission to, 
or the privilege of passing through, the United States, 
and also are authorized and empowered to board and 
search any vehicle or like conveyance in which they 
believe aliens are being brought into the United States. 
Sec. 235 (a) of the 1952 Immigration Act, 8 U. S. C. 
§ 1225 (a).

The deployment of Border Patrol agents along the 
border is intended to maximize the effectiveness of the 
limited number of personnel, with the first line oDdefense 
being called the “line watch.” The line watch consists 
of agents being placed immediately upon the physical 
boundary where experience has shown that large num-
bers of illegal aliens can be detected attempting entry. 
A large number of agents so assigned are primarily 
concerned with responding to sensor alarms (electronic 
detection equipment) which are located at strategic 
positions. These agents also respond to citizen com-
plaints concerning the suspected presence of deportable 
aliens.

In fiscal 1973, there were 175,511 deportable aliens 
apprehended throughout the nation by agents assigned 
to the line watch, with 69,147 being apprehended in the 
Chula Vista sector and 5,908 in the El Centro sector.

While the Border Patrol would like to apprehend all
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deportable aliens right on the border by agents on the 
line watch, inspections at regular points of entry are 
not infallible and illegal crossings at other than legal ports 
of entry are numerous and recurring. The mainte-
nance of continuous patrol over the vast stretches of 
the border in Southern California is physically im-
possible, since the approximately 145 miles of boundary 
creates geographic barriers to effective patrol and man-
made devices such as fences and electronic devices are 
in large part ineffective.

Increased manpower on line watch would not make 
that activity appreciably more effective as was demon-
strated in 1969 during “Operation Intercept” when 
many more agents were stationed immediately on the 
border, and yet, the number of illegal aliens appre-
hended by agents operating inland was not significantly 
different from like periods when such additional man-
power was not located at the boundary.

Once the aliens negotiate their way through the port 
of entry or, as is most common, walk across the border 
at a place other than an official port of entry, they find 
transportation inland either in public conveyances, or 
private vehicles with increasing numbers being trans-
ported by professional smugglers. A few have been 
known to walk some distance inland and have been ap-
prehended after having walked as far north as Julian, 
California, which is over 60 miles from the border.

After crossing the line watch some illegal aliens seek 
employment in the Southern District, but the vast 
majority attempt to proceed to Los Angeles County and 
points north.

Once the illegal alien gets settled in a big city far away 
from the border it becomes very difficult to apprehend 
him, and therefore, the Border Patrol attempts to con-
tain the illegal entrant within this district. Aliens in 
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California at 7. With this objective in mind, they have 
(pursuant to their statutory authority discussed above) 
established, since at least 1927, strategically located 
traffic inspection facilities, commonly referred to as 
checkpoints, on highways and roads, for the purpose of 
questioning vehicle occupants believed to be aliens, as to 
their right to be, or to remain, in the United States, and 
also to search such vehicles for illegal aliens. Immigra-
tion and Naturalization Service Border Patrol Handbook 
9-1 (1972) [hereinafter cited as Handbook].

The primary objective of the checkpoints is to inter-
cept vehicles or conveyances transporting illegal aliens, 
or nonresident aliens admitted with temporary border 
passing cards (1-186), with particular attention being 
paid to vehicles operated by smugglers or transporters 
destined for inland cities in violation of 8 U. S. C. § 1324.

The selection of the location of a checkpoint is deter-
mined by factors relevant to the interdiction or intercep-
tion of deportable aliens who have succeeded in gaining 
entry in an unlawful manner or are proceeding beyond 
the immediate border area in violation of conditions of 
their admission as border crossers, 8 C. F. R. § 212.60. 
The primary factors in selecting a checkpoint site are:

1. A location on a highway just beyond the confluence 
of two or more roads from the border, in order to permit 
the checking of a large volume of traffic with a minimum 
number of officers. This also avoids the inconvenience 
of repeated checking of commuter or urban traffic which 
would occur if the sites were operated on the network 
of roads leading from and through the more populated 
areas near the border.

2. Terrain and topography that restrict passage of 
vehicles around the checkpoint, such as mountains, 
desert, and, as in the case of the San Clemente check-
point, the Camp Pendleton Marine Base.
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3. Safety factors: an unobstructed view of oncoming 
traffic, to provide a safe distance for slowing and 
stopping; parking space off the highway; power source 
to illuminate control signs and inspection area, and by-
pass capability for vehicles not requiring examination.

4. Due to the travel restrictions of the 1-186 non-
resident border crosser to an area 25 miles from the 
border (unless issued additional documentation) the 
checkpoints, as a general rule, are located at a point 
beyond the 25 mile zone in order to control the unlawful 
movement inland of such visitors.

Strategic sites that meet the foregoing enumerated 
criteria are selected for “permanent checkpoints.” These 
are sites equipped to handle a large volume of traffic on 
what would be a 24-hour basis except in case of man-
power shortage, poor weather, or where traffic becomes 
excessive causing a potential safety hazard. Handbook 
at 9-3.

Other traffic checkpoints, known as “temporary check-
points” are maintained on roads where traffic is less fre-
quent. The placement of these sites will be governed 
by the same safety factors as involved in permanent site 
placement and are usually located where the terrain 
allows an element of surprise. Operations at these tem-
porary checkpoints are set up at irregular intervals and 
intermittently so as to confuse the potential violator. 
Handbook at 9-3.

When the checkpoints, whether permanent or tempo-
rary, are in operation, an officer standing at the “point” 
in full dress uniform on the highway will view the 
decelerating oncoming vehicles and their passengers, and 
will visually determine whether he has reason to believe 
the occupants of the vehicle are aliens (i. e., “breaks the 
pattern” of usual traffic). If so, the vehicle will be 
stopped (if the traffic at the checkpoint is heavy, as at
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the San Clemente checkpoint, the vehicle will be actually 
directed off the highway) for inquiries to be made by 
the agent. If the agent does not have reason to believe 
that the vehicle approaching the checkpoint is carrying 
aliens, he may exchange salutations, or merely wave the 
vehicle through the checkpoint.

If, after questioning the occupants, the agent then 
believes that illegal aliens may be secreted in the vehicle 
(because of a break in the “pattern” indicating the 
possibility of smuggling) he will inspect the vehicle by 
giving a cursory visual inspection of those areas of the 
vehicle not visible from the outside (i. e. trunk, interior 
portion of camper, etc.).

At the point of location of the sites now in regular use 
few aliens have reached the locale on foot, with 99 per-
cent having entered a vehicle of one type or another. 
Approximately 12 percent of all apprehensions of de-
portable aliens throughout the nation are made at 
checkpoints.

In the United States, during fiscal 1973, approximately 
55,300 deportable aliens were apprehended by Border 
Patrol agents working traffic checking operations. In 
the Chula Vista sector the number for that period was 
21,232, while in the El Centro sector the total was 3,825.2 
During fiscal 1973, a total of 4,975 of the above were 
visitors apprehended at the checkpoints and a majority 
of these were those who were in violation of the terms 
of temporary border passes (Form 1-186).

The placement of the checkpoints and their operations 
are coordinated between the two sectors located in this 

2 Apparently apprehensions other than those actually made at the 
checkpoint are included in these figures, but they are a representa-
tion of the total activity at these checkpoints and the majority of 
apprehensions included therein are made at the checkpoints [R. T. 
274, 396].
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district and with Border Patrol activities to the east in 
Arizona. In actual operation the checkpoints, be they 
“permanent” or “temporary,” have the same basic accou-
terments. Typically, about one-half mile to one mile 
south of the checkpoint is the first notification that the 
checkpoint is ahead. The notice is in the form of a 
black on yellow sign indicated “STOP AHEAD” which 
has floodlights for nighttime illumination, Handbook at 
$-9. Next, about 200 yards from the checkpoint is an-
other sign cautioning the traffic to slow down or to be 
careful; this sign usually has flashing yellow lights 
attached. For the fifty yards directly south of the check-
point there are placed traffic cones evenly spaced along 
each side of the highway. The actual checkpoint has a 
sign indicating to the traffic to stop, with official Border 
Patrol vehicles parked on each side of the stop zone 
showing the official Border Patrol emblem and/or the 
designation U. S. OFFICERS. At this point the agents 
assigned at the “point,” in their official uniform, conduct 
checking and inspection operations. Beyond the check-
point is usually a sign indicating “THANK YOU.”

While a large number of apprehensions are made at 
the checkpoints each year, as related above, the primary 
reason for their operation is that they effectively deter 
large numbers of aliens from illegally entering the coun-
try or violating the terms of any temporary crossing card 
they may have, because they form an effective obstacle 
and are located on all major routes north out of the 
border region.

The deterrence aspect of these traffic checkpoint oper-
ations is amply demonstrated by the fact that the illegal 
alien has to resort to the employment of professional 
smugglers to provide transportation around or through 
these checkpoints.

Some of these smuggling operations have developed 
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into sophisticated and involved operations with the fol-
lowing general modus operandi:

1. Contact is made between the smuggler and the alien 
prior to the latter’s leaving Mexico.

2. The aliens then make entry on foot, with possibly 
the aid of a “guide,” or by use of temporary border 
passes. Then they enter vehicles approximately 2 or 20 
miles inland after having passed through the Border 
Patrol’s line watch activities.

3. To get through the traffic checkpoint they might 
use a “drop house,” which acts as a staging area to keep 
the aliens awaiting inclement weather, or any event that 
might cause the checkpoint to close down temporarily. 
Or, they may use a “decoy” vehicle, which is a vehicle 
loaded with illegal aliens which it is anticipated will be 
stopped at the checkpoint and would therefore occupy 
the agents so that other vehicles could pass through 
without inspection. They even use “scout cars” to probe 
those roads where temporary checkpoints are maintained, 
so as to advise other vehicles whether it is safe to 
proceed.

4. The “load” vehicles themselves can be of any type 
of conveyance and the methods used to secrete aliens 
inside them are varied and often show some originality. 
Unfortunately, sometimes these are very dangerous to 
the aliens themselves. It has been reported, for example, 
that it is not at all unusual for an alien to die from 
asphyxiation while concealed in an automobile trunk 
or a tank car.

5. The cost of the transportation provided to the 
aliens is approximately $225 to $250 for each alien for 
the trip through the checkpoint on to the Los Angeles 
area. Since smuggling operations are almost exclusively 
“cash and carry” businesses and the average income 
among Mexican nationals who may wish to seek resi-
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dence here illegally is quite small, this cost tends 
to act as a very significant deterrent in and of itself. 
The checkpoints are the major reason for such a high 
price and if they were discontinued for any length of 
time it would be one more encouragement to illegal 
immigration.

The deterrent impact of these checkpoints has been 
noted on several occasions when they resumed opera-
tion unexpectedly and a great number of aliens were 
apprehended.

The evidence presented before this court clearly estab-
lished that there is no reasonable or effective alternative 
method of detection and apprehension available to the 
Border Patrol in the absence of the checkpoints, for even 
a geometric increase in its personnel or line watch would 
not leave any control over those admitted as temporary 
visitors from Mexico.

Of the approximately half million illegal aliens appre-
hended in fiscal 1973, virtually none were prosecuted, 
unless they presented counterfeit or altered documents 
or aided in smuggling endeavors.

This district has only 3 percent of the total length of 
land borders, and yet fully 30 percent of all apprehen-
sions of deportable aliens made in the United States are 
made within this district.

Mr . Just ice  White , with whom Mr . Just ice  Black - 
mun  joins, concurring in the judgment.*

Given Almeida-Sanchez v. United States, 413 U. S. 266 
(1973), with which I disagreed but which is now authori-
tative, the results reached in these cases were largely 
foreordained. The Court purports to leave the ques-
tion open, but it seems to me, my Brother Rehnquist

*[This opinion applies also to No. 74—114, United States v. 
Brignoni-Ponce, ante, p. 873.]
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notwithstanding, that under the Court’s opinions check-
point investigative stops, without search, will be difficult 
to justify under the Fourth Amendment absent probable 
cause or reasonable Suspicion. In any event, the Court 
has thus dismantled major parts of the apparatus by 
which the Nation has attempted to intercept millions of 
aliens who enter and remain illegally in this country.

The entire system, however, has been notably unsuc-
cessful in deterring or stemming this heavy flow; and its 
costs, including added burdens on the courts, have been 
substantial. Perhaps the Judiciary should not strain to 
accommodate the requirements of the Fourth Amend-
ment to the needs of a system which at best can demon-
strate only minimal effectiveness as long as it is lawful 
for business firms and others to employ aliens who are 
illegally in the country. This problem, which ordinary 
law enforcement has not been able to solve, essentially 
poses questions of national policy and is chiefly the busi-
ness of Congress and the Executive Branch rather than 
the courts.

I concur in the judgment in these two cases.
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BOWEN v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 73-6848. Argued February 18, 1975—Decided June 30, 1975

The principles of Almeida-Sanchez v. United States, 413 U. S. 266, 
that the Fourth Amendment prohibits the Border Patrol from 
using roving patrols to search vehicles, without a warrant or 
probable cause, at points removed from the border and its func-
tional equivalents, will not be applied retroactively to invalidate 
searches that occurred prior to the date of that decision. United 
States v. Peltier, ante, p. 531. As the Court of Appeals in this 
case correctly decided that Almeida-Sanchez did not apply retro-
actively, petitioner is not entitled to the benefit of that court’s 
further but unnecessary ruling that Almeida-Sanchez extended to 
searches at traffic checkpoints. Pp. 918-921.

500 F. 2d 960, affirmed.

Pow el l , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whi te , Blac kmun , and Reh nq ui st , JJ., joined. Dou g -
la s , J., post, p. 921, and Bren na n  and Mar sha ll , JJ., post, p. 921, 
filed dissenting statements. Ste wa rt , J., dissented.

Michael D. Nasatir, by appointment of the Court, 419 
U. S. 1017, argued the cause for petitioner. With him 
on the briefs was Jerald W. Newton.

Mark L. Evans argued the cause for the United States. 
With him on the brief were Solicitor General Bork, Act-
ing Assistant Attorney General Keeney, and Sidney M. 
Glazer*

*Briefs of amici curiae urging reversal were filed by Sanford Jay 
Rosen for the Mexican American Legal Defense and Educational 
Fund, and by Arthur Wells, Jr., for Gilbert Bryant Foerster.
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Mr . Justice  Powell  delivered the opinion of the 
Court.

Petitioner was convicted of federal drug offenses based 
on evidence seized in January 1971 when Border Patrol 
officers stopped his camper pickup at a traffic check-
point on California Highway 86, about 36 air miles from 
the Mexican border. The officers first determined that 
petitioner was a United States citizen, then asked him 
to open the camper so that they could search for con-
cealed aliens. When petitioner opened the door, one 
officer noticed a strong odor of marihuana. He entered 
the camper and discovered approximately 356 pounds of 
the drug. A subsequent search of the passenger com-
partment produced a number of benzedrine tablets.

The Court of Appeals for the Ninth Circuit affirmed 
petitioner’s conviction, rejecting his argument that the 
search was unlawful. 462 F. 2d 347 (1972). A petition 
for certiorari was pending when we announced our de-
cision in Almeida-Sanchez v. United States, 413 U. S. 
266 (1973), holding that the Fourth Amendment pro-
hibits the use of roving patrols to search vehicles, with 
neither a warrant nor probable cause, at points removed 
from the border and its functional equivalents. We 
vacated the judgment in petitioner’s case and remanded 
for reconsideration in light of Almeida-Sanchez. 413 
U. S. 915 (1973).

The Court of Appeals reheard the case en banc and 
held, in a sharply divided opinion, that the principles of 
Almeida-Sanchez applied to searches conducted at traffic 
checkpoints as well as searches conducted by roving 
patrols. The Court nevertheless affirmed petitioner’s 
conviction, holding that Almeida-Sanchez would not be 
applied to invalidate searches that occurred prior to the 
date of that decision. 500 F. 2d 960 (1974). We 
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granted certiorari to resolve an apparent conflict with 
the Court of Appeals for the Tenth Circuit in United 
States v. King, 485 F. 2d 353 (1973), and United States 
v. Maddox, 485 F. 2d 361 (1973).

We hold today in United States v. Ortiz, ante, p. 891, 
that the Fourth Amendment, as interpreted in Almeida- 
Sanchez, forbids searching cars at traffic checkpoints in 
the absence of consent or probable cause. In this case 
the Government does not contend that the Highway 86 
checkpoint is a functional equivalent of the border, that 
the officers had probable cause to open the camper, or 
that petitioner consented to the search. The primary 
question for decision is whether the principles of Al-
meida-Sanchez should have been applied retroactively.

In United States v. Peltier, ante, p. 531, we refused 
to apply Almeida-Sanchez to a roving-patrol search 
conducted before June 21, 1973, even though a direct 
appeal was pending on that date. We think the de-
cision in Peltier is controlling here, as the reasons that 
dictated a holding of nonretroactivity in that case are 
equally applicable. At the time of our decision in 
Almeida-Sanchez, all the Courts of Appeals in Circuits 
adjacent to the Mexican border had held that immigra-
tion officers at traffic checkpoints could search automo-
biles for concealed aliens. E. g., United States n . Mc-
Cormick, 468. F. 2d 68 (CAIO 1972); United States v. 
De Leon, 462 F. 2d 170 (CA5 1972); Fumagalli v. United 
States, 429 F. 2d 1011 (CA9 1970)? This Court had

1 While approving checkpoint searches for aliens, the Court of Ap-
peals for the Ninth Circuit had limited the Border Patrol’s authority 
to search for contraband at points away from the border. E. g., 
Cervantes v. United States, 263 F. 2d 800 (1959); see Fuma-
galli v. United States, 429 F. 2d 1011 (1970). The search of 
petitioner’s camper was not invalid under these cases because the 
agent was engaged in a search for aliens, legal under the Ninth
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not ruled on the question, and no contrary precedent was 
reported in other Courts of Appeals. The Border Patrol 
reasonably relied on the decisions of the Court of Ap-
peals in performing the search in this case and others 
like it, and in these circumstances the purposes of the 
Fourth Amendment exclusionary rule would not be 
served by applying the principles of Almeida-Sanchez 
retroactively.

Petitioner further argues that even if Almeida-Sanchez

Circuit’s decisions, when he developed probable cause to believe 
that the camper contained marihuana.

There was some ground for confusion about the state of the law 
in the Fifth Circuit at the time Almeida-Sanchez was decided. Early 
cases had affirmed immigration officers’ authority to search for aliens 
at traffic checkpoints. E. g., Ramirez v. United States, 263 F. 2d 
385 (1959); Kelly v. United States, 197 F. 2d 162 (1952). Later 
cases took the same view, e. g., United States v. De Leon, 462 F. 
2d 170 (1972), although one opinion seemed to hold that the 
authority to search at checkpoints was qualified by a require-
ment that the location and operation of the checkpoint be reasonable. 
United States v. McDaniel, 463 F. 2d 129, 133 (1972). Two 
decisions by other panels of the court ambiguously suggested 
that a search at a checkpoint must be supported by “reasonable 
suspicion.” United States v. Wright, 476 F. 2d 1027 (1973); 
United States v. Maggard, 451 F. 2d 502 (1971). But a later 
opinion seemed to adopt the Ninth Circuit’s distinction between 
searches for aliens and searches for contraband, suggesting that 
immigration searches could be made without suspicion while customs 
searches required a foundation for believing that the particular car 
contained contraband. United States v. Thompson, 475 F. 2d 1359, 
1362 (1973).

Neither of the cases suggesting that “reasonable suspicion” was 
required for immigration searches resulted in a decision invalidating 
a search, and none of the court’s opinions indicated disagreement 
with the earlier cases establishing an unqualified right to search for 
aliens at checkpoints whose location and operation were reasonable. 
Under these circumstances, we conclude that the Government reason-
ably relied on the earlier cases in continuing to make immigration 
searches at checkpoints.
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is not to be applied retroactively he is entitled to the 
benefit of the Court of Appeals’ decision that Almeida- 
Sanchez extended to checkpoint searches. He invokes 
this Court’s practice of applying new constitutional doc-
trine in the case that establishes the point,2 and main-
tains that the Court of Appeals’ refusal to apply its ex-
tension of Almeida-Sanchez in his case made its 
discussion of that point mere dictum. We conclude, 
however, that the only error of the Court of Appeals was 
its reaching out to decide that Almeida-Sanchez applied 
to checkpoint searches in a case that did not require 
decision of the issue.

The Government raised two questions in the Court 
of Appeals: whether Almeida-Sanchez applied retroac-
tively, and if it did, whether it would require probable 
cause for checkpoint searches. This Court consistently 
has declined to address unsettled questions regarding the 
scope of decisions establishing new constitutional doc-
trine in cases in which it holds those decisions nonretro-
active. E. g., Michigan n . Payne, 412 U. S. 47, 49-50 
(1973); DeStefano v. Woods, 392 U. S. 631 (1968). 
This practice is rooted in our reluctance to de-
cide constitutional questions unnecessarily. See United 
States v. Raines, 362 U. S. 17, 21 (1960); Ashwander v. 
TV A, W U. S. 288, 346-347 (1936) (Brandeis, J., con-
curring). Because this reluctance in turn is grounded in 
the constitutional role of the federal courts, United States 
v. Raines, supra, the district courts and courts of appeals 
should follow our practice, when issues of both retro-
activity and application of constitutional doctrine are 
raised, of deciding the retroactivity issue first. As the

2 See Stovall n . Denno, 388 U. S. 293, 301 (1967); compare Dun-
can v. Louisiana, 391 U. S. 145 (1968), with DeStefano v. Woods, 
392 U. S. 631 (1968); compare North Carolina n . Pearce, 395 U. S. 
711 (1969), with Michigan n . Payne, 412 U. S. 47 (1973).
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Court of Appeals correctly decided in this case that 
Almeida-Sanchez did not apply to a 1971 search, it 
should have refrained from considering whether our de-
cision in that case applied to searches at checkpoints.

Petitioner contends, nevertheless, that once the Court 
of Appeals addressed the unnecessary issue it was bound 
to apply that ruling in his case. Because it refused to 
do so, petitioner says the court rendered a hypothetical 
decision forbidden by Art. Ill of the Constitution. It 
is true that this Court has suggested that Art. Ill is the 
primary impetus for applying new constitutional doc-
trines in cases that establish them for the first time. 
Stovall v. Denno, 388 U. S. 293, 301 (1967). But peti-
tioner’s case is altogether different. Almeida-Sanchez 
already had established the principle, and there was a 
genuine controversy between petitioner and the United 
States over its retroactive application. Contrary to peti-
tioner’s assertion, the court’s jurisdiction to resolve that 
controversy could not be dislodged by its discussion of an 
unnecessary issue.

The judgment of the Court of Appeals is
Affirmed.

Mr . Justi ce  Douglas  dissents for the reasons stated 
in his dissent in United States v. Peltier, ante, p. 543.

Mr , Justi ce  Brennan  and Mr . Justice  Marshall  
dissent and would reverse substantially for the reasons 
expressed in Mr . Justice  Brennan ’s dissent in United 
States v. Peltier, ante, p. 544.

Mr. Justice  Stewart  dissents.
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DORAN v. SALEM INN, INC, et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 74r-337. Argued April 21-22, 1975—Decided June 30, 1975

Three corporations (M & L, Salem, and Tim-Rob), on August 9, 
1973, filed a complaint in District Court, seeking a temporary 
restraining order, preliminary injunction, and declaratory relief, 
against Doran, a law enforcement official, claiming that a North 
Hempstead, N. Y, ordinance proscribing topless dancing, which 
the corporations had provided as entertainment in their bars, 
violated their First and Fourteenth Amendment rights. The Dis-
trict Court denied the prayer for a temporary restraining order 
instanter and set the motion for a preliminary injunction for hear-
ing on August 22. On August 10, M & L, alone of the three 
corporations, which had theretofore complied with the ordinance, 
resumed topless dancing, whereupon it was served with criminal 
summonses. Thereafter, the District Court issued a preliminary 
injunction against enforcement of the ordinance against the cor-
porations “pending the final determination of this action.” The 
Court of Appeals affirmed, holding that the “ordinance would 
have to fall” and rejecting Doran’s claim that the District Court 
should have dismissed the complaint on the authority of Younger 
v. Harris, 401 U. S. 37, and companion cases, which it concluded 
did not bar relief as to Salem and Tim-Rob, because there had 
been no prosecution against them under the ordinance. A different 
result for M & L was not deemed warranted in view of the inter-
ests of avoiding contradictory outcomes, of conserving judicial 
energy, and of having a clearcut method for determining when 
federal courts should defer to state prosecutions. Doran appealed 
under 28 U. S. C. § 1254 (2), which gives this Court appellate 
jurisdiction at the behest of a party relying on a state statute held 
unconstitutional by a court of appeals. Held:

1. The issues, which were neither briefed nor argued, whether 
§ 1254 (2) applies to a review of the affirmance of a preliminary 
injunction or is confined to review of a final judgment, and 
whether the Court of Appeals in fact held the ordinance uncon-
stitutional, need not be resolved, since this Court has certiorari 
jurisdiction under 28 U. S. C. § 2103, under which this matter 
can be reviewed. P. 927.
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2. The question of entitlement to relief in the light of Younger 
v. Harris, supra, and companion cases, should be considered as to 
each corporation separately and not in the light of contradictory 
outcomes and other factors relied upon by the Court of Appeals 
when it lumped the three plaintiffs together. Pp. 927-929.

3. Younger squarely bars injunctive relief and Samuels v. 
Mackell, 401 U. S. 66, bars declaratory relief for M & L in view 
of the fact that when the criminal summonses were issued on the 
days immediately following the filing of the federal complaint, the 
federal litigation was in an embryonic stage and no contested 
matter had been decided. P. 929.

4. Salem and Tim-Rob, against whom no criminal proceedings 
were pending, were not subject to Younger's restrictions in seeking 
declaratory relief. Stefjel v. Thompson, 415 U. S. 452. Those 
two corporations could also seek preliminary injunctive relief with-
out regard to Younger's restrictions, since prior to a final judg-
ment a declaratory remedy cannot afford relief comparable to a 
preliminary injunction. Pp. 930-931.

5. In the circumstances of this case and in the light of exist-
ing case law, the District Court did not abuse its discretion in 
granting preliminary injunctive relief to Salem and Tim-Rob. 
Pp. 931-934.

(a) The District Court was entitled to conclude that Salem 
and Tim-Rob satisfied one of the two traditional requirements for 
securing a preliminary injunction, viz., showing irreparable injury, 
because they made uncontested allegations that absent such relief 
they would suffer a substantial business loss and perhaps even 
bankruptcy. Pp. 931-932.

(b) The District Court was also entitled to conclude that 
those corporations satisfied the other traditional requirement for 
interim relief by showing a likelihood that they would prevail 
on the merits, since they were, inter alia, challenging (and had 
standing to challenge, Grayned v. City of Rockford, 408 U. S. 104, 
115) a “topless” ordinance as being unconstitutionally overbroad 
in its application to protected activities at places that do not serve 
liquor as well as to places that do. See California v. LaRue, 409 
U. S. 109,118. Pp.932-934.

Appeal dismissed and certiorari granted; 501 F. 2d 18, reversed as 
to M & L, and affirmed as to Salem and Tim-Rob.

Reh nq ui st , J., delivered the opinion of the Court, in which Bur -
ge r , C. J., and Bre nn an , Ste wa rt , Whi te , Mars ha ll , Bla ck mu n , 
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and Pow el l , JJ., joined. Dou gla s , J., filed an opinion concurring 
in the judgment in part and dissenting in part, post, p. 934.

Joseph H. Darago argued the cause for appellant. 
With him on the brief was Francis F. Doran, pro se.

Herbert S. Kassner argued the cause for appellees. 
With him on the brief was Ralph J. Schwarz, Jr.

Mr . Justice  Rehnqu ist  delivered the opinion of the 
Court.

Appellant is a town attorney in Nassau County, 
N. Y., who, along with other local law enforcement of-
ficials, was preliminarily enjoined by the United States 
District Court for the Eastern District of New York from 
enforcing a local ordinance of the town of North Hemp-
stead. Salem Inn, Inc. n . Frank, 364 F. Supp. 478 
(1973), aff’d, 501 F. 2d 18 (CA2 1974). In addition to de-
fending the ordinance on the merits, he contends that the 
complaint should have been dismissed on the authority 
of Younger v. Harris, 401 U. S. 37 (1971), and its com-
panion cases.

Appellees are three corporations which operate bars at 
various locations within the town. Prior to enactment 
of the ordinance in question, each provided topless danc-
ing as entertainment for its customers. On July 17, 
1973, the town enacted Local Law No. 1-1973, an ordi-
nance making it unlawful for bar owners and others to 
permit waitresses, barmaids, and entertainers to appear 
in their establishments with breasts uncovered or so 
thinly draped as to appear uncovered. Appellees com-
plied with the ordinance by clothing their dancers in 
bikini tops, but on August 9, 1973, brought this action 
in the District Court under 42 U. S. C. § 1983. They 
alleged that the ordinance violated their rights under the 
First and Fourteenth Amendments to the United States 
Constitution. Their pleadings sought a temporary re-
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straining order, a preliminary injunction, and declara-
tory relief. The prayer for a temporary restraining 
order was denied instanter, but the motion for a prelim-
inary injunction was set for a hearing on August 22, 
1973.

On August 10, the day after the appellees’ complaint 
was filed, and their application for a temporary restrain-
ing order denied, one of them, M & L Restaurant, Inc., 
resumed its briefly suspended presentation of topless 
dancing. On that day, and each of the three succeeding 
days, M & L and its topless dancers were served with 
criminal summonses based on violation of the ordinance.1 
These summonses were returnable before the Nassau 
County Court on September 13, 1973. The other two 
appellees, Salem Inn, Inc., and Tim-Rob Bar, Inc., did 
riot resume the presentation of topless entertainment in 
their bars until after the District Court issued its prelim-
inary injunction.

On September 5, 1973, appellant filed an answer 
which alleged that a criminal prosecution had been 
instituted against at least one of the appellees; the 
District Court was urged to “refuse to exercise jurisdic-
tion” and to dismiss the complaint. App. 33.

On September 6, 1973, on the basis of oral argument 
and memoranda of law, the District Court entered an 
opinion and order in which it “[found] that (1) Local 
Law No. 1-1973 of the Town of North Hempstead is on 
its face violative of plaintiffs’ First Amendment rights 
in that it prohibits across the board nonobscene conduct 
in the form of topless dancing, and (2) that the daily 
penalty of $500 for each violation of the ordinance, the 
prior state-court decision validating a similar ordinance, 

1 The ordinance provides that each day’s violation constitutes a 
separate offense.
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the overbreadth of the ordinance, and the potential harm 
to plaintiffs’ business by its enforcement justify fed-
eral intervention and injunctive relief.” 364 F. Supp., 
at 483. The court concluded by enjoining appellant 
“pending the final determination of this action . . . from 
prosecuting the plaintiffs for any violation of Local Law 
No. 1-1973 ... or in any way interfering with their 
activities which may be prohibited by the text of said 
Local Law.” Ibid. The court did address appellant’s 
Younger contention, but held that the pending prosecu-
tion against M & L did not affect the availability of 
injunctive relief to Salem and Tim-Rob. As for M & L, 
it concluded that if federal relief were granted to two 
of the appellees, “it would be anomalous” not to extend 
it to M & L as well. Id., at 482.

The Court of Appeals for the Second Circuit affirmed 
by a divided vote. It held that the “ordinance would 
have to fall,” 501 F. 2d, at 21, and that the claim of dep-
rivation of constitutional rights and diminution of busi-
ness warranted the issuance of a preliminary injunction. 
The Court of Appeals rejected appellant’s claim that the 
District Court ought to have dismissed appellees’ com-
plaint on the authority of Younger n . Harris, supra, and 
its companion cases. As to Salem and Tim-Rob, Younger 
did not present a bar because there had at no time been a 
pending prosecution against them under the ordinance. 
As for M & L, the court thought that it posed “a slightly 
different problem,” 501 F. 2d, at 22, since the state prose-
cution was begun only one day after the filing of appellees’ 
complaint in the District Court. The court recognized 
that this situation was not squarely covered by either 
Younger or Steffel v. Thompson, 415 U. S. 452 (1974), 
but concluded that the interests of avoiding contradic-
tory outcomes, of conservation of judicial energy, and 
of a clearcut method for determining when federal
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courts should defer to state prosecutions, all militated 
in favor of granting relief to all three appellees.

We deal first with a preliminary jurisdictional matter. 
This appeal was taken under 28 U. S. C. § 1254 (2), 
which provides this Court with appellate jurisdiction at 
the behest of a party relying on a state statute held 
unconstitutional by a court of appeals.2 There is 
authority, questioned but never put to rest, that § 1254 
(2) is available only when review is sought of a final 
judgment. Slaker v. O'Connor, 278 U. S. 188 (1929); 
South Carolina Electric & Gas Co. v. Flemming, 351 
U. S. 901 (1956). But see Chicago v. Atchison, T. 
& S. F. R. Co., 357 U. S. 77, '82-83 (1958). The 
present appeal, however, seeks review of the affirmance 
of a preliminary injunction. We also are less than 
completely certain that the Court of Appeals did in fact 
hold Local Law 1-1973 to be unconstitutional, since it 
considered the merits only for the purpose of ruling on 
the propriety of preliminary injunctive relief. We need 
not resolve these issues, which have neither been briefed 
nor argued, because we in any event have certiorari 
jurisdiction under 28 U. S. C. § 2103. As we have pre-
viously done in an identical situation, El Paso v. Sim-
mons, 379 U. S. 497, 502-503 (1965), we dismiss the 
appeal and, treating the papers as a petition for certio-
rari, grant the writ of certiorari.

Turning to the Younger issues raised by petitioner, 
we are faced with the necessity of determining whether 
the holdings of Younger, supra, Steffel, supra, and 
Samuels v. Mackell, 401 U. S. 66 (1971), must give way 
before such interests in efficient judicial administration 
as were relied upon by the Court of Appeals. We think 

2 For the purposes of § 1254 (2), local ordinances are treated as 
state statutes. See, e. g., Chicago v. Atchison, T. & S. F. R. Co., 
357 U. S. 77 (1958).
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that the interest of avoiding conflicting outcomes in the 
litigation of similar issues, while entitled to substantial 
deference in a unitary system, must of necessity be sub-
ordinated to the claims of federalism in this particular 
area of the law. The classic example is the petitioner in 
Steffel and his companion. Both were warned that fail-
ure to cease pamphleteering would result in their arrest, 
but while the petitioner in Steffel ceased and brought 
an action in the federal court, his companion did not 
cease and was prosecuted on a charge of criminal tres-
pass in the state court. 415 U. S., at 455—456. The 
same may be said of the interest in conservation of 
judicial manpower. As worthy a value as this is in a 
unitary system, the very existence of one system of fed-
eral courts and 50 systems of state courts, all charged 
with the responsibility for interpreting the United States 
Constitution, suggests that on occasion there will be 
duplicating and overlapping adjudication of cases which 
are sufficiently similar in content, time, and location to 
justify being heard before a single judge had they arisen 
within a unitary system.

We do not agree with the Court of Appeals, therefore, 
that all three plaintiffs should automatically be thrown 
into the same hopper for Younger purposes, and should 
thereby each be entitled to injunctive relief. We can-
not accept that view, any more than we can accept peti-
tioner’s equally Procrustean view that because M & L 
would have been barred from injunctive relief had it 
been the sole plaintiff, Salem and Tim-Rob should like-
wise be barred not only from injunctive relief but from 
declaratory relief as well. While there plainly may be 
some circumstances in which legally distinct parties are 
so closely related that they should all be subject to the 
Younger considerations which govern any one of them, 
this is not such a case—while respondents are represented
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by common counsel, and have similar business activities 
and problems, they are apparently unrelated in terms of 
ownership, control, and management. We thus think 
that each of the respondents should be placed in the posi-
tion required by our cases as if that respondent stood 
alone.

Respondent M & L could have pursued the course 
taken by the other respondents after the denial of their 
request for a temporary restraining order. Had it done 
so, it would not have subjected itself to prosecution for 
violation of the ordinance in the state court. When the 
criminal summonses issued against M & L on the days 
immediately following the filing of the federal complaint, 
the federal litigation was in an embryonic stage and no 
contested matter had been decided. In this posture, 
M & L’s prayer for injunction is squarely governed by 
Younger.

We likewise believe that for the same reasons Samuels 
n . Mackell bars M & L from obtaining declaratory relief, 
absent a showing of Younger’s special circumstances, even 
though the state prosecution was commenced the day 
following the filing of the federal complaint. Having 
violated the ordinance, rather than awaiting the normal 
development of its federal lawsuit, M & L cannot now 
be heard to complain that its constitutional contentions 
are being resolved in a state court. Thus M & L’s 
prayers for both injunctive and declaratory relief are 
subject to Younger’s restrictions.3

3 Respondent M & L urges in defense of its judgment that even if 
the case is controlled by the principles of Younger and Samuels n . 
Mackell, 401 U. S. 66 (1971), it may obtain injunctive and declara-
tory relief because of the presence of the requisite special circum-
stances. See Younger, 401 U. S., at 53-54. In particular, M & L 
claims that it was the subject of “repetitive harassing criminal 
prosecutions aimed at suppressing the expressive activity carried on”
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The rule with regard to the coplaintiffs, Salem and 
Tim-Rob, is equally clear, insofar as they seek declara-
tory relief. Salem and Tim-Rob were not subject to 
state criminal prosecution at any time prior to the is-
suance of a preliminary injunction by the District Court. 
Under Steffel they thus could at least have obtained a 
declaratory judgment upon an ordinary showing of en-
titlement to that relief. The District Court, however, 
did not grant declaratory relief to Salem and Tim-Rob, 
but instead granted them preliminary injunctive relief. 
Whether injunctions of future criminal prosecutions are 
governed by Younger standards is a question which we 
reserved in both Steffel, 415 U. S., at 463, and Younger v. 
Harris, 401 U. S., at 41. We now hold that on the facts 
of this case the issuance of a preliminary injunction is 
not subject to the restrictions of Younger. The principle 
underlying Younger and Samuels is that state courts are 
fully competent to adjudicate constitutional claims, and 
therefore a federal court should, in all but the most ex-
ceptional circumstances, refuse to interfere with an on-
going state criminal proceeding. In the absence of such 
a proceeding, however, as we recognized in Steffel, a 
plaintiff may challenge the constitutionality of the state 
statute in federal court, assuming he can satisfy the re-
quirements for federal jurisdiction. See also Lake Car-
riers9 Assn. v. MacMullan, 406 U. S. 498, 509 (1972).

No state proceedings were pending against either Salem 
or Tim-Rob at the time the District Court issued its 
preliminary injunction. Nor was there any question that 
they satisfied the requirements for federal jurisdiction. 
As we have already stated, they were assuredly entitled 
to declaratory relief, and since we have previously

at its bar. Brief for Appellees 35. The District Court did not have 
occasion to consider this issue, and we decline to do so on the basis 
of the spare record before us.
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recognized that “[o]rdinarily . . . the practical effect of 
[injunctive and declaratory] relief will be virtually iden-
tical,” Samuels, 401 U. S., at 73, we think that Salem and 
Tim-Rob were entitled to have their claims for prelim-
inary injunctive relief considered without regard to 
Younger’s restrictions. At the conclusion of a successful 
federal challenge to a state statute or local ordinance, a 
district court can generally protect the interests of a 
federal plaintiff by entering a declaratory judgment, and 
therefore the stronger injunctive medicine will be unnec-
essary. But prior to final judgment there is no estab-
lished declaratory remedy comparable to a preliminary 
injunction; unless preliminary relief is available upon a 
proper showing, plaintiffs in some situations may suffer 
unnecessary and substantial irreparable harm. More-
over, neither declaratory nor injunctive relief can directly 
interfere with enforcement of contested statutes or ordi-
nances except with respect to the particular federal 
plaintiffs, and the State is free to prosecute others who 
may violate the statute.

The traditional standard for granting a preliminary 
injunction requires the plaintiff to show that in the 
absence of its issuance he will suffer irreparable injury 
and also that he is likely to prevail on the merits. It 
is recognized, however, that a district court must weigh 
carefully the interests on both sides. Although only 
temporary, the injunction does prohibit state and local 
enforcement activities against the federal plaintiff pend-
ing final resolution of his case in the federal court. Such 
a result seriously impairs the State’s interest in enforcing 
its criminal laws, and implicates the concerns for federal-
ism which lie at the heart of Younger.

But while the standard to be applied by the district 
court in deciding whether a plaintiff is entitled to a pre-
liminary injunction is stringent, the standard of appellate
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review is simply whether the issuance of the injunction, 
in the light of the applicable standard, constituted an 
abuse of discretion. Brown v. Chote, 411 U. S. 452, 457 
(1973). While we regard the question as a close one, 
we believe that the issuance of a preliminary injunction 
in behalf of respondents Salem and Tim-Rob was not 
an abuse of the District Court’s discretion. As required 
to support such relief, these respondents alleged (and 
petitioner did not deny) that absent preliminary relief 
they would suffer a substantial loss of business and per-
haps even bankruptcy. Certainly the latter type of 
injury sufficiently meets the standards for granting in-
terim relief, for otherwise a favorable final judgment 
might well be useless.

The other inquiry relevant to preliminary relief is 
whether respondents made a sufficient showing of the 
likelihood of ultimate success on the merits. Both the 
District Court and the Court of Appeals found such a 
likelihood. The order of the District Court spoke in 
terms of actually holding the ordinance unconstitutional, 
but in the context of a preliminary injunction the court 
must have intended to refer only to the likelihood that 
respondents ultimately would prevail. The Court of 
Appeals properly clarified this point. 501 F. 2d, at 
20-21.

Although the customary “barroom” type of nude 
dancing may involve only the barest minimum of pro-
tected expression, we recognized in California v. LaRue, 
409 U. S. 109, 118 (1972), that this form of entertain-
ment might be entitled to First and Fourteenth Amend-
ment protection under some circumstances. In LaRue, 
however, we concluded that the broad powers of the 
States to regulate the sale of liquor, conferred by the 
Twenty-first Amendment, outweighed any First Amend-
ment interest in nude dancing and that a State could
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therefore ban such dancing as a part of its liquor license 
program.

In the present case, the challenged ordinance applies 
not merely to places which serve liquor, but to many 
other establishments as well. The District Court ob-
served, we believe correctly:

“The local ordinance here attacked not only pro-
hibits topless dancing in bars but also prohibits any 
female from appearing in ‘any public place’ with 
uncovered breasts. There is no limit to the inter-
pretation of the term ‘any public place.’ It could 
include the theater, town hall, opera house, as well 
as a public market place, street or any place of 
assembly, indoors or outdoors. Thus, this ordinance 
would prohibit the performance of the ‘Ballet Afri- 
cains’ and a number of other works of unquestionable 
artistic and socially redeeming significance.” 364 
F. Supp., at 483.

We have previously held that even though a statute or 
ordinance may be constitutionally applied to the activi-
ties of a particular defendant, that defendant may chal-
lenge it on the basis of overbreadth if it is so drawn as 
to sweep within its ambit protected speech or expression 
of other persons not before the Court. As we said in 
Grayned v. City of Rockford, 408 U. S. 104, 114 (1972):

“Because overbroad laws, like vague ones, deter 
privileged activity, our cases firmly establish appel-
lant’s standing to raise an overbreadth challenge.” 

Even if we may assume that the State of New York 
has delegated its authority under the Twenty-first 
Amendment to towns such as North Hempstead, and 
that the ordinance would therefore be constitutionally 
valid under LaRue, supra, if limited to places dispensing 
alcoholic beverages, the ordinance in this case is not so 
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limited. Nor does petitioner raise any other legitimate 
state interest that would counterbalance the constitu-
tional protection presumptively afforded to activities 
which are plainly within the reach of Local Law 1-1973. 
See United States v. O’Brien, 391 U. S. 367, 377 (1968).

In these circumstances, and in the light of existing 
case law, we cannot conclude that the District Court 
abused its discretion by granting preliminary injunctive 
relief. This is the extent of our appellate inquiry, and 
we therefore “intimate no view as to the ultimate merits 
of [respondents’] contentions.” Brown v. Chote, supra, 
at 457. The judgment of the Court of Appeals is re-
versed as to respondent M & L, and affirmed as to re-
spondents Salem and Tim-Rob.

It is so ordered.

Mr . Justice  Dougla s , concurring in the judgment in 
part and dissenting in part.

While adhering to my position in Younger v. Harris, 
401 U. S. 37, 58 (1971) (dissenting opinion), I join the 
judgment of the Court insofar as it holds that Salem 
Inn and Tim-Rob were entitled to a preliminary injunc-
tion pending disposition of their request for declaratory 
relief. I do not condone the conduct of M & L in violat-
ing the challenged ordinance without awaiting judicial 
action on its federal complaint, but like the Court of 
Appeals, I find no compelling reason to distinguish 
M & L from the other respondents in terms of the relief 
which is appropriate. I would therefore affirm the judg-
ment below in all respects.
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WHITE, SECRETARY OF STATE OF TEXAS, et  al . 
v. REGESTER et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF TEXAS

No. 73-1462. Argued February 19, 1975—Decided June 30, 1975

In light of recent Texas apportionment legislation substituting single-
member election districts for the multimember districts at issue, 
the District Court’s judgment is vacated, and the case is re-
manded to that court for reconsideration and for dismissal if the 
case is or becomes moot.

378 F. Supp. 640, vacated and remanded.

Elizabeth B. Levatino, Special Assistant Attorney 
General of Texas, argued the cause for appellants. With 
her on the briefs were John L. Hill, Attorney General, 
Larry F. York, former First Assistant Attorney General, 
and David M. Kendall, First Assistant Attorney General.

David R. Richards argued the cause for appellees 
Regester et al. With him on the brief were Jack Green-
berg, James M. Nabrit III, J. Phillip Crawford, Oscar H. 
Mauzy, Wm. Terry Bray, Sanford Jay Rosen, and 
George J. Korbel. Don Gladden argued the cause for 
appellees Escalante et al. With him on the briefs was 
Marvin Collins.

Per  Curiam .
We are informed that the State of Texas has adopted 

new apportionment legislation providing single-member 
districts to replace the multimember districts which are 
at issue before us in this case. That statute by its terms 
does not become effective until the 1976 elections, and 
intervening special elections to fill vacancies, if any, will 
be held in the districts involved as constituted on Janu-
ary 1, 1975. Rather than render an unnecessary judg-
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ment on the validity of the constitutional views 
expressed by the District Court in this case, which we 
do not undertake to do at this time, we vacate the judg-
ment of the District Court and remand the case to that 
court for reconsideration in light of the recent Texas 
reapportionment legislation and for dismissal if the case 
is or becomes moot.

So ordered.

Mr . Justice  Douglas  took no part in the considera-
tion or decision of this case.



HILL v. PRINTING INDUSTRIES OF GULF COAST 937

Per Curiam

HILL, ATTORNEY GENERAL OF TEXAS, et  al . v . 
PRINTING INDUSTRIES OF THE

GULF COAST et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF TEXAS

No. 74—456. Argued April 15, 1975—Decided June 30, 1975

In light of recent amendments to the Texas Election Code provision 
whose constitutionality is at issue, the District Court’s judgment 
is vacated, and the case is remanded to that court for reconsidera-
tion and for dismissal if the case is or becomes moot.

382 F. Supp. 801, vacated and remanded.

John W. Odam, Executive Assistant Attorney General 
of Texas, argued the cause for appellants. On the briefs 
were John L. Hill, Attorney General, pro se, David M. 
Kendall, First Assistant Attorney General, and Elizabeth 
B. Levatino, First Special Assistant Attorney General.

Gerald M. Birnberg argued the cause for appellees. 
With him on the brief were James T. Evans and Michael 
Anthony Maness*

Per  Curiam .
The parties to this case have informed us that the 

State of Texas has enacted the Political Funds Re-
porting and Disclosure Act of 1975, which will become 
effective on September 1, 1975.+ Section 11 of that Act 
substantially amends Art. 14.10 (b) (Supp. 1974-1975) 
of the Texas Election Code, the constitutionality of which 
is at issue in this appeal. Although the parties take the 
position that these amendments do not affect this case, 

*David Crump filed a brief for Common Cause as amicus curiae 
urging reversal.

+Tex. Const., Art. 3, § 39.
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we prefer to remand the case to the District Court for 
reconsideration in light of the recent amendments, rather 
“than render an unnecessary judgment on the validity 
of the constitutional views expressed by the District 
Court.” White v. Regester, ante, p. 935.

The judgment of the District Court is vacated. The 
case is remanded to that court for reconsideration in 
light of the new legislation and for dismissal if the case 
is or becomes moot.

So ordered.

Mr . Justi ce  Douglas  took no part in the consideration 
or decision of this case.
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ORDERS FROM JUNE 16 THROUGH 
JUNE 30, 1975

June  16, 1975*

Appeals Dismissed
No. 74-1209. Westi nghous e  Electric  Corp , et  al . v . 

County  of  Los  Angeles  et  al . Appeal from Ct. App. 
Cal., 2d App. Dist., dismissed for want of substantial fed-
eral question. Reported below: 42 Cal. App. 3d 32, 116 
Cal. Rptr. 742.

*Mr . Just ice  Dou gla s took no part in the consideration or de-
cision of cases in which orders hereinafter reported were announced 
on this date, with the exception of the following :

No. 69-1, Augenblick v. United States, infra, p. 1007 ; No. 73- 
1288, Alfred Dunhill of London, Inc. v. Republic of Cuba, infra, 
p. 1005; No. 74-294, Watson v. Kenlick Coal Co., Inc., infra, 
p. 1012; No. 74—883, Federal Power Commission v. Moss, infra, 
p. 1006; No. 74-1045, Moss v. Federal Power Commission, infra, p. 
1020; No. 74r-1063, Carter v. United States, infra, p. 1020; No. 74- 
1094, Womack v. United States, infra, p. 1022; No. 74—1096, Conk 
n . Clegg, infra, p. 1007; No. 74-1103, Estelle v. Johnson, infra, p. 
1024; No. 74^1115, Miller v. United States, infra, p. 1024; No. 74— 
1144, Lawrence n . South Carolina, infra, p. 1025; No. 74r-1161, 
Clements v. Faraca, infra, p. 1006; No. 74-1180, Pinell v. California, 
infra, p. 1007; No. 74-1192, Karp n . United States, infra, p. 1007; 
No. 74—1207, American Chemical Corp. v. County of Los Angeles, 
infra, p. 1007; No. 74—1209, Westinghouse Electric Corp. v. County 
of Los Angeles, infra, this page; No. 74-1228, Miller n . United States, 
infra, p. 1025; No. 74-1276, Cotten v. Schlesinger, infra, p. 1027; 
No. 74—1327, Democratic Executive Committee of Columbiana 
County, infra, p. 1002; No. 74-1342, Teschner v. Chicago Title & 
Trust Co., infra, p. 1002; No. 74-1345, U. S. Merchandise Mart, 
Inc. v. D&H Distributing Co., infra, p. 1007; No. 74—1362, Waddell 
v. Fleming, infra, p. 1007; No. 74-1365, Joyner v. North Carolina, 
infra, p. 1002; No. 74^1379, Poulson v. Walsh-Groves, infra, p. 
1002; No. 74-1460, Augenblick v. United States, infra, p. 1007; and 
No. 74-6195, Waugh v. Gray, infra, p. 1027.

1001



1002 OCTOBER TERM, 1974

June 16, 1975 422 U.S.

No. 74—1365. Joyner  v . North  Carolina . Appeal 
from Sup. Ct. N. C. dismissed for want of substantial fed-
eral question. Reported below: 286 N. C. 366, 211 S. E. 
2d 320.

No. 74-1379. Pouls on  v . Walsh -Groves  et  al . Ap-
peal from Sup. Ct. Mont, dismissed for want of substan-
tial federal question. Reported below: 166 Mont. 163, 
531 P. 2d 1335.

No. 74-1342. Teschner  v . Chicago  Title  & Trust  
Co. et  al . Appeal from Sup. Ct. Ill. dismissed for want 
of substantial federal question. Mr . Justi ce  Douglas  
would note probable jurisdiction and set case for oral 
argument. Reported below: 59 Ill. 2d 452, 322 N. E. 2d 
54.

No. 74-1347. Thompson  et  ux . v . Proper ty  Tax  
Appeal  Board  of  Illi nois  et  al . Appeal from App. Ct. 
Ill., 2d Dist., dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 22 Ill. App. 3d 316, 317 N. E. 2d 121.

No. 74—6215. Woods  v . Georgia . Appeal from Sup. 
Ct. Ga. dismissed for want of substantial federal question. 
Reported below: 233 Ga. 347, 211 S. E. 2d 300.

Vacated and Remanded on Appeal
No. 74-1327. Democratic  Executi ve  Commit tee  of  

Colum bian a  County , Ohio , et  al . v . Brown , Secre tary  
of  State  of  Ohio . Appeal from D. C. N. D. Ohio. 
Judgment vacated and case remanded so that a fresh 
order or decree may be entered from which a timely ap-
peal may be taken to the United States Court of Appeals



ORDERS 1003

422 U.S. June 16, 1975

for the Sixth Circuit. MTM, Inc. n . Baxley, 420 U. S. 
799 (1975).

Certiorari Granted—Vacated and Remanded
No. 73-6761. Burko  v . Maryla nd . Ct. App. Md. 

Motion for leave to proceed in jorma pauperis and certio-
rari granted. Judgment vacated and case remanded for 
further consideration in light of Mullaney v. Wilbur, 421 
U. S. 684 (1975).

No. 74-5632. Cas tro  v . Regan , Pris on  Superi n -
tendent . C. A. 3d Cir. Motion for leave to proceed 
in jorma pauperis and certiorari granted. Judgment va-
cated and case remanded for further consideration in 
light of Mullaney n . Wilbur, 421 U. S. 684 (1975). Re-
ported below: 505 F. 2d 731.

Miscellaneous Orders
No. A-933. Ed . Philli ps  & Sons  Co . et  al . v . Novak , 

Liquor  Control  Commi ss ioner  of  Minnesot a , et  al . ; 
and

No. A-994. Griggs , Coop er  & Co., Inc ., v . Novak , 
Liquor  Control  Commis sio ner  of  Minne sot a , et  al . 
Sup. Ct. Minn. Applications for stay of enforcement of 
Minnesota Laws 1973, c. 664, § 2 (Minn. Stat. § 340.114 
(1974)), presented to Mr . Justice  Blackmun , and by 
him referred to the Court, denied. The  Chief  Justice  
took no part in the consideration or decision of these 
applications.*

No. A-996 (74-1222). Wolf f , Warden  v . Rice . 
C. A. 8th Cir. Application of respondent for bail pend-
ing disposition of petition for writ of certiorari, presented 
to Mr . Justi ce  Blackm un , and by him referred to the 
Court, denied.

*See also note, supra, p. 1001.
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No. D-41. In  re  Disbarm ent  of  Siegel . It having 
been reported to this Court that George J. Siegel, of New 
York, N. Y., has been disbarred from the practice of law 
in all of the courts of the State of New York, and this 
Court by order of February 24, 1975 [420 U. S. 941], hav-
ing suspended the said George J. Siegel from the practice 
of law in this Court and directed that a rule issue requir-
ing him to show cause why he should not be disbarred;

It is ordered that the said George J. Siegel, be, and he 
is hereby, disbarred from the practice of law in this Court 
and that his name be stricken from the roll of attorneys 
admitted to practice before the Bar of this Court.

No. D-44. In  re  Disbarm ent  of  Morgan . It hav-
ing been reported to this Court that Edward LeRoy Mor-
gan, of Phoenix, Ariz., has been disbarred from the prac-
tice of law in the United States District Court for the 
District of Columbia, and this Court by order of March 
24, 1975 [420 U. S. 988], having suspended the said Ed-
ward LeRoy Morgan from the practice of law in this 
Court and directed that a rule issue requiring him to 
show cause why he should not be disbarred;

And it appearing that the said rule was duly issued and 
served upon the respondent and that the time within 
which to file a return has expired;

It is ordered that the said Edward LeRoy Morgan, be, 
and he is hereby, disbarred from the practice of law in 
this Court and that his name be stricken from the roll of 
attorneys admitted to practice before the Bar of this 
Court.

Mr . Justice  Rehnquist  took no part in the considera-
tion or decision of this matter.*

No. 73-62. Wheeler  et  al . v . Barrera  et  al ., 417 
U. S. 402. Motion of petitioners for modification of 

*See also note, supra, p. 1001.
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judgment granted, and the last paragraph of this Court’s 
judgment, dated June 10, 1974, is hereby modified to 
read: “On consideration whereof, it is ordered and ad-
judged by this Court that the judgment of the United 
States Court of Appeals for the Eighth Circuit in this 
cause be, and the same is hereby, affirmed, with direc-
tions that the case be remanded to the United States 
District Court for the Western District of Missouri for 
further action consistent with the opinion and judgment 
of this Court.”

No. 73-1288. Alfr ed  Dunhill  of  Londo n , Inc . v . 
Republic  of  Cuba  et  al . C. A. 2d Cir. [Certiorari 
granted, 416 U. S. 981.] Case restored to calendar for 
reargument. In addition to other questions presented by 
this case, counsel are requested to brief and discuss dur-
ing oral argument: Should this Court’s holding in Banco 
Nacional de Cuba v. Sabbatino, 376 U. S. 398 (1964), be 
reconsidered?

No. 74-773. Hudgens  v . National  Labor  Relat ions  
Board  et  al . C. A. 5th Cir. [Certiorari granted, 420 
U. S. 971.] Motion of respondents for additional time 
for oral argument granted and 15 additional minutes al-
lotted for that purpose. Petitioner also allotted 15 addi-
tional minutes for oral argument.

No. 74-1141. Unite d  States  v . Gaddis  et  al . C. A. 
5th Cir. [Certiorari granted, 421 U. S. 987.] Motion 
for appointment of counsel is granted, and Tommy Day 
Wilcox, Esquire, of Macon, Ga., is appointed to serve as 
counsel for respondents in this case.

No. 74-6384. Will iams  v . Unite d  States ; and
No. 74-6436. Stewart  v . Griffin , Judge , et  al . 

Motions for leave to file petitions for writs of mandamus 
denied.
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No. 74-6592. Tubbs  v . Hende rson , Warden ; and
No. 74-6609. Ford  v . Rees , Warden . Motions for 

leave to file petitions for writs of habeas corpus denied.

Certiorari Granted
No. 74-883. Federal  Power  Commiss ion  v . Moss  

et  al . C. A. D. C. Cir. Certiorari granted. Mr . Jus -
tice  Stewart  and Mr . Justice  Powell  took no part in 
the consideration or decision of this petition. Reported 
below: 164 U. S. App. D. C. 1, 502 F. 2d 461.

No. 74-1243. Beckw ith  v . United  States . C. A. 
D. C. Cir. Certiorari granted. Reported below: 166 
U. S. App. D. C. 361, 510 F. 2d 741.

No. 74-6293. Goldber g  v . Unite d  States . C. A. 9th 
Cir. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 8 pre-
sented by the petition which reads as follows: “Whether 
18 U. S. C. § 3500, the Jencks Act, contains an ‘attorney’s 
work product exception’; and whether a Government 
attorney’s notes of conversations with the key Govern-
ment witness, to whom the prosecutors read back their 
notes from time to time where the witness corrected 
same, which notes were prepared ‘only after lengthy con-
versations had occurred and a mutual understanding of 
the factual situation’ had been reached, if not com-
pellable under the Jencks Act, are compellable under the 
doctrine of Brady vs. Maryland.”

Certiorari Denied. (See also No. 74-1347, supra.)
No. 74—1161. Clem ents , Director , Mental  Re -

tardatio n  Center  of  Georgia  v . Faraca . C. A. 5th Cir. 
Certiorari denied. Reported below: 506 F. 2d 956.
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No. 74-1207. American  Chemical  Corp , et  al . v . 
County  of  Los  Angeles  et  al . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 42 Cal. App. 
3d 45, 57, 59, 63; 116 Cal. Rptr. 751, 758, 759, 761.

No. 69-1. Augenblic k  v . Unite d  States ; and
No. 74-1460. Augenblic k  v . Unite d  States . Ct. Cl. 

Certiorari denied. Mr . Justi ce  Douglas  would grant 
certiorari. Reported below: 206 Ct. Cl. 74, 509 F. 2d 
1157.

No. 74-1096. Conk  v . Clegg  et  al . C. A. 10th Cir. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 507 F. 2d 1351.

No. 74-1180. PlNELL ET AL. V. CALIFORNIA. Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Mr . Justi ce  
Douglas  would grant certiorari. Reported below: 43 
Cal. App. 3d 627, 117 Cal. Rptr. 913.

No. 74-1192. Karp  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 508 F. 2d 1122.

No. 74-1345. U. S. Mercha ndise  Mart , Inc . v . D&H 
Distr ibuting  Co . C. A. D. C. Cir. Certiorari denied. 
Mr . Justice  Douglas  would grant certiorari. Reported 
below: 166 U. S. App. D. C. 205, 509 F. 2d 538.

No. 74-1362. Waddel l  v . Fleming . C. A. 10th Cir. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari. Reported below: 510 F. 2d 4.

No. 74-142. H. B. Gregory  Co . et  al . v . United  
States . C. A. 7th Cir. Certiorari denied. Reported 
below: 502 F. 2d 700.

No. 74-1214. Thomas  v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1404.
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No. 74-1224. Mayes  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 512 F. 2d 
637.

No. 74-1231. Owens  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 511 F. 2d 1205.

No. 74-1256. Bownes s  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 504 F. 2d 391.

No. 74—1259. Mandel  et  al . v . Nouse  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 509 F. 2d 
1031.

No. 74-1273. Shamy  v . Goldste in , U. S. Attorney , 
et  al . C. A. 3d Cir. Certiorari denied. Reported be-
low: 510 F. 2d 970.

No. 74-1309. Boren  v . Iowa . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 224 N. W. 2d 14.

No. 74-1330. National  Right  to  Work  Legal  De -
fense  & Education  Foundation , Inc ., et  al . v . Richey , 
U. S. Distr ict  Judge . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 167 U. S. App. D. C. 18, 510 
F. 2d 1239.

No. 74-1344. House  of  Visi on , Inc . v . Watson , Di-
recto r , Department  of  Regis tration  and  Education  
of  Illi nois . Sup. Ct. Ill. Certiorari denied. Reported 
below: 59 Ill. 2d 508, 322 N. E. 2d 15.

No. 74-1354. Wideman , Admin ist rator  v . Miss is -
si ppi Valley  Gas  Co . C. A. 5th Cir. Certiorari denied. 
Reported below: 507 F. 2d 658.

No. 74-1358. May  et  al . v . Supreme  Court  of  Colo -
rado  et  al . C. A. 10th Cir. Certiorari denied. Re-
ported below: 508 F. 2d 136.
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No. 74-1359. Bennett  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 46 App. Div. 2d 804, 361 N. Y. S. 2d 37.

No. 74-1364. Rhone -Poulenc , S. A., et  al . v . Dann , 
Commi ssione r  of  Patents . C. A. 4th Cir. Certiorari 
denied. Reported below: 507 F. 2d 261.

No. 74-1368. Denti  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 47 App. Div. 2d 513, 365 N. Y. S. 2d 987.

No. 74-1382. Vande rhi de  v . Brown  & Sharpe  Man -
ufacturing  Co., Inc . C. A. 6th Cir. Certiorari denied. 
Reported below: 508 F. 2d 845.

No. 74-1425. Steinm an  v . Nadjari , Depu ty  Attor -
ney  General  of  New  York . C. A. 2d Cir. Certiorari 
denied. Reported below: 515 F. 2d 505.

No. 74-1432. Rubens  et  ux . v . New  York  Stock  
Excha nge , Inc ., et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 510 F. 2d 968.

No. 74-5986. Johnson  v . Comst ock , Men ’s  Colony  
Supe rinten dent . C. A. 9th Cir. Certiorari denied.

No. 74-6202. Hill  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 508 F. 2d 345.

No. 74-6248. Willi ams  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 507 F. 2d 1279.

No. 74-6264. Bush  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-6271. Westover  v . United  State s ; and
No. 74-6283. Roberts  v . United  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 511 F. 2d 
1154.
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No. 74-6272. Acosta  de  Evans  v . Unite d  State s . 
C. A. 9th Cir. Certiorari denied.

No. 74-6278. Weems  v . Henderson , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 506 F. 2d 
1055.

No. 74-6287. Duemme l  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 513 F. 2d 634.

No. 74-6297. Monto ya  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 509 F. 2d 574.

No. 74-6307. Mc Intyre  v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 508 F. 2d 
403.

No. 74-6340. Holland  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 510 F. 2d 453.

No. 74-6369. Poitra  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied.

No. 74-6397. Foste r  v . Michi gan . Cir. Ct., Oak-
land County, Mich. Certiorari denied.

No. 74-6399. Richards  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 517 S. W. 2d 237.

No. 74k6405. Lasky  v . La Vallee , Correc tional  
Sup erint ende nt . C. A. 2d Cir. Certiorari denied.

No. 74-6406. Plouf  v . Connors , Direct or , Vet -
erans  Administr ation  Regional  Offi ce , et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 515 F. 2d 
502.

No. 74-6412. Caspe r  v . Blackl edge , Warden , et  al . 
C. A. 4th Cir. Certiorari denied.

No. 74-6448. Denman  v . Russ ell  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 505 F. 2d 729.
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No. 74-6413. Chavez  v . New  Mexico . Ct. App. 
N. M. Certiorari denied. Reported below: 87 N. M. 
180, 531 P. 2d 603.

No. 74-6414. Dornau  v . Florida . Dist. Ct. App. 
Fla., 2d App. Dist. Certiorari denied. Reported below: 
306 So. 2d 167.

No. 74-6415. Byrd  v . Ricket ts , Warden . Sup. Ct. 
Ga. Certiorari denied. Reported below: 233 Ga. 779, 
213 S. E. 2d 610.

No. 74-6419. Fitzgerald  v . Estelle , Correct ions  
Direct or . C. A. 5th Cir. Certiorari denied. Reported 
below: 505 F. 2d 1334.

No. 74-6421. Hewle tt  v . Tenness ee . Ct. Crim. 
App. Tenn. Certiorari denied. Reported below: 517 
S. W. 2d 760.

No. 74r-6433. Strat ton  v . Dieters  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 513 F. 2d 632.

No. 74—6439. Hayward  v . Johns on , Correction al  
Supe rinten dent . C. A. 3d Cir. Certiorari denied. 
Reported below: 508 F. 2d 322.

No. 74-6449. Skinner  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 74-6450. Navedo  v . New  York . App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported 
below: 47 App. Div. 2d 773, 365 N. Y. S. 2d 566.

No. 74r-6451. Mikell  v . Gilc hrist  County , Florida , 
et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 504 F. 2d 758.

No. 74-6453. Barksdale  v . Ryan , Judge , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 511 
F. 2d 1405.
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No. 74-6459. Ainsw orth  v . Missi ssip pi . Sup. Ct. 
Miss. Certiorari denied. Reported below: 304 So. 2d 
656.

No. 74-6470. Hemstre et  v . State  Person nel  Board . 
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 74-6481. Hirs ch  v . Maryland  State  Bar  Ass n ., 
Inc . Ct. App. Md. Certiorari denied. Reported be-
low: 274 Md. 368, 335 A. 2d 108.

No. 74-6517. Chamble r  v . Est ell e , Correc tions  
Direct or . C. A. 5th Cir. Certiorari denied. Reported 
below: 509 F. 2d 574.

No. 74-6560. Wheeler  v . Tennes se e . Sup. Ct. 
Tenn. Certiorari denied.

No. 74-294. Watson  et  al . v . Kenli ck  Coal  Co ., 
Inc ., et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 498 F. 2d 1183.

Mr . Justice  Douglas , dissenting.
Petitioners are landowners in Magoffin County, Ky. 

Seventy years ago, their predecessors in ownership 
deeded away all rights to the minerals in and under 
their land, retaining only the surface rights; respond-
ents are the present holders of the mineral rights, and 
have strip-mined much of the coal which underlies the 
land. Petitioners brought this action under 42 U. S. C. 
§ 1983, seeking injunctive relief 1 and damages for the de-
struction of the land surface through respondents’ strip-

1 The prayer for injunctive relief is now mooted, for all practical 
purposes, by the recent revision of Ky. Rev. Stat. Ann. § 350.060. 
See Ky. Acts 1974, c. 373, p. 719. Effective January 1, 1975, that 
statute prohibits strip mining without the written consent of the 
owner of any freehold interest in the surface land. This statutory 
change clearly would not moot petitioners’ claim for damages based 
upon respondents’ past conduct.
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mining operations. The Court of Appeals affirmed the 
dismissal of the complaint, holding that there was no 
state action involved and that petitioners had not been 
deprived of any federal constitutional right. 498 F. 2d 
1183 (CA6 1974).

This case is unfortunately no more than a mere foot-
note in a continuing tragedy of environmental and 
human despoliation. The rape of Appalachia for its 
precious coal has been a dark and dismal chapter in our 
Nation’s history, moving one observer to lament:

“Coal has always cursed the land in which it lies. 
When men begin to wrest it from the earth it leaves 
a legacy of foul streams, hideous slag heaps and 
polluted air. It peoples this transformed land with 
blind and crippled men and with widows and 
orphans. It is an extractive industry which takes 
all away and restores nothing. It mars but never 
beautifies. It corrupts but never purifies.” 2

One of the hardest hit areas has been the Cumberland 
Plateau in eastern Kentucky. In the late 19th century, 
the hill country was swept by a virtual wave of coal 
buyers seeking to acquire precious mineral rights from 
the often naive and illiterate mountaineers. The con-
test was hardly an equal one,3 and most coal buyers 

2 H. Caudill, Night Comes to the Cumberlands x (1963).
3 Harry Caudill, a Kentucky attorney with a long history of in-

volvement in strip-mining litigation, has painted a vivid picture of 
these encounters:

“In the summer of 1885 gentlemen arrived in the county-seat towns 
for the purpose of buying tracts of minerals, leaving the surface of 
the land in the ownership of the mountaineers who resided on it. 
The Eastern and Northern capitalists selected for this mission men 
of great guile and charm. They were courteous, pleasant and 
wonderful storytellers. Their goal was to buy the minerals on a 
grand scale as cheaply as possible and on terms so favorable to the 
purchasers as to grant them every desirable exploitive privilege,
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escaped with a stack of “broad-form” deeds which left 
nominal title to the land surface in the landowner, but 
which conveyed to the grantee the right to excavate and 
remove all minerals and, in the course of such removal, 
to divert and pollute the water and to dump mining 
refuse on the surface. Against the backdrop of then- 
current mining technology, the prospects and hazards of 
such actions must have seemed remote and insignificant.4 

while simultaneously leaving to the mountaineer an illusion of 
ownership and the continuing responsibility for practically all the 
taxes which might be thereafter levied against the land.

“When the highland couple sat down at the kitchen table to sign 
the deed their guest had brought to them they were at an astounding 
disadvantage. On one side of the rude table sat an astute trader, 
more often than not a graduate of a fine college and a man experi-
enced in the larger business world. He was thoroughly aware of 
the implications of the transaction and of the immense wealth which 
he was in the process of acquiring. Across the table on a puncheon 
bench sat a man and woman out of a different age. Still remarkably 
close to the frontier of a century before, neither of them possessed 
more than the rudiments of an education. Hardly more than 25 
per cent of such mineral deeds were signed by grantors who could 
so much as scrawl their names. Most of them ‘touched the pen 
and made their mark,’ in the form of a spidery X, in the presence of 
witnesses whom the agent had thoughtfully brought along. Usually 
the agent was the notary public, but sometimes he brought one from 
the county seat. Unable to read the instrument or able to read it 
only with much uncertainty, the sellers relied upon the agent for 
an explanation of its contents—contents which were to prove deadly 
to the welfare of generations of the mountaineer’s descendants.” 
Id., at 72-74.

4 See Martin v. Kentucky Oak Mining Co., 429 S. W. 2d 395, 401 
(Ky. 1968) (Hill, J., dissenting):

“Strip mining was neither heard of nor dreamed of in 1905 in Knott 
County, the locality of the coal land in question. There was no 
railroad in Knott County until long thereafter. Neither was there 
a navigable stream in that county. About the only coal mined in 
those days was from the outcroppings in creek beds, where a small
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With the advance of technology, however, the stakes 
increased; each successive innovation was visited upon 
the mountaineers with the approval of the courts, which 
found these new and unforeseen techniques to fall within 
the scope of the aged and yellowing deeds. Judicial 
decisions gave virtually untrammeled powers to the coal 
companies, so long as they acted without malice:

“With impunity [the companies] could kill the fish 
in the streams, render the water in the farmer’s 
well unpotable and, by corrupting the stream from 
which his livestock drank, compel him to get rid of 
his milk cows and other beasts. They were author-
ized to pile mining refuse wherever they desired, 
even if the chosen sites destroyed the homes of 
farmers and bestowed no substantial advantage on 
the corporations. The companies which held ‘long- 
form’ mineral deeds were empowered to withdraw 
subjacent supports, thereby causing the surface to 
subside and fracture. They could build roads wher-
ever they desired, even through lawns and fertile 
vegetable gardens. They could sluice poisonous 
water from the pits onto crop lands. With im-

quantity was obtained by the use of a newfound tool—the coal 
pick.”

A similar description appears in H. Caudill, supra, n. 2, at 305- 
306:
“[W]hen the mountaineer’s ancestor (for the seller is, in most 
instances, long since dead) sold his land he lived in an isolated 
backwater. Coal mining was a primitive industry whose methods 
had changed little in a hundred years and which still depended 
entirely on picks and shovels. To the mountaineer 'mining’ meant 
tunneling into a hillside and digging the coal for removal through 
the opening thus made. That the right to mine could authorize 
shaving off and destroying the surface of the land in order to arrive 
at the underlying minerals was undreamed of by buyers and sellers 
alike.”
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punity they could hurl out from their washeries 
clouds of coal grit which settled on fields of corn, 
alfalfa and clover and rendered them worthless as 
fodder. Fumes from burning slate dumps peeled 
paint from houses, but the companies were absolved 
from damages.

“. . . The companies, which had bought their coal 
rights at prices ranging from fifty cents to a few 
dollars per acre, were, in effect, left free to do as 
they saw fit, restrained only by the shallow con-
sciences of their officials.” 5

The final blow in the expansion of the coal companies’ 
rights under broad-form deeds was struck when the 
Kentucky Court of Appeals, in Buchanan v. Watson, 290 
S. W. 2d 40 (1956), held that the broad-form deed 
conveys the right to strip-mine and that the mining 
company, in the absence of arbitrary, wanton, or mali-
cious destruction, incurs no liability to the surface owner 
for destruction of the surface during the strip-mining 
process. The Kentucky court has adhered to that hold-
ing through an unbroken string of decisions culminating 
in Martin v. Kentucky Oak Mining Co., 429 S. W. 2d 
395 (1968), where the court reaffirmed Buchanan over 
the vigorous dissent of three of its members.6 While 
the Kentucky General Assembly has finally provided 
legislative relief for the victims of strip mining,7 that 

5 H. Caudill, supra, n. 2, at 306-307.
6 Judge Hill, joined in his dissenting opinion by Judge Milliken, 

stated: “I am shocked and appalled that the court of last resort 
in the beautiful state of Kentucky would ignore the logic and 
reasoning of the great majority of other states and lend its approval 
and encouragement to the diabolical devastation and destruction of 
a large part of the surface of this fair state without compensation 
to the owners thereof.” 429 S. W. 2d, at 402.

7 See n. 1, supra.
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relief is prospective only and will not bring about the 
repair or reclamation of already ravaged lands.

In my view, the courts below took an unjustifiably 
narrow approach to the state-action issue presented by 
this lawsuit. It is undisputed that Kentucky imposes 
extensive regulatory controls upon strip miners, includ-
ing a permit requirement and a requirement that plans 
meeting minimum legal standards be submitted.8 This 
regulatory involvement alone might not be sufficient to 
warrant a finding of state action, but it is coupled with 
a long and unbroken line of state-court decisions recog-
nizing and enforcing strip-mining rights under broad-
form deeds. It is well settled that state judicial decrees, 
as well as legislative enactments, may constitute state 
action.9 See Shelley v. Kraemer, 334 U. S. 1 (1948).

It is said that respondents are simply private parties 
engaged in the exercise of private contractual rights 
conferred upon them by petitioners’ predecessors in in-
terest; but the very claim raised by petitioners is that 
those private contractual rights have been arbitrarily and 
irrationally broadened by the state courts to a degree 
never contemplated by the grantors.10 The State’s role 

8Ky. Rev. Stat. Ann. §§ 350.060 (l)-(6), as amended by.Ky. Acts 
1974, c. 69, p. 64, c. 258, p. 491, and c. 273, p. 719.

9 It is true that this particular deed has not been the subject of 
any state court proceeding, and that petitioners thus have not 
experienced the direct application of an adverse ruling by the state 
courts. Nevertheless, the Kentucky Court of Appeals has been 
unswerving in its adherence to the Buchanan rule, and there is no 
reason to suppose that petitioners’ deed would receive a more favor-
able interpretation.

10 It is interesting to note that Kentucky courts stand virtually 
alone in the degree to which they have expanded grantees’ rights 
under broad-form deeds. Contrary decisions from sister States are 
collected in Martin n . Kentucky Oak Mining Co., 429 S. W. 
2d, at 402 (Hill, J., dissenting).
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in this process can hardly be termed that of an innocent 
and disinterested bystander—respondents, in exercising 
their claimed rights under the broad-form deed, are 
clearly armed with the weight and force of state judicial 
precedent, and the enforcement power of the State lurks 
in the background as guarantor of those rights.

In light of the above, petitioners’ claim of state action 
is not insubstantial on the facts of this case. Cf. Jack- 
son v. Metropolitan Edison Co., 419 U. S. 345, 359 (1974) 
(Douglas , J., dissenting); Adickes v. & H. Kress & Co., 
398 U. S. 144 (1970); Burton v. Wilmington Parking 
Authority, 365 U. S. 715 (1961).

Even if petitioners can establish the presence of state 
action, they cannot prevail unless they can also establish 
a deprivation of a federal constitutional right. The 
Court of Appeals properly recognized that the interpre-
tation and delineation of contractual and property rights 
is ordinarily a matter of state law, pure and simple, and 
that an adverse interpretation by a state court, even if 
erroneous, does not constitute a deprivation of property 
without due process of law. On the other hand, the 
Due Process Clause of the Fourteenth Amendment is not 
wholly without content for purposes of evaluating the 
arbitrariness of actions by the State; state enactments 
and regulations may be tested under that Clause against 
a modest but identifiable standard of minimum ration-
ality. See Williamson v. Lee Optical Co., 348 U. S. 483, 
490-491 (1955); cf. Roe n . Wade, 410 U. S. 113 (1973).

Petitioners argue that the state courts have interpreted 
broad-form deeds as conveying far more than those deeds 
could ever have been intended to convey, and that the 
result has been a taking of their property without due 
process. As Williamson makes clear, the standard of 
review under the Due Process Clause is a very minimal 
one, at least where no fundamental right or interest is 
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involved; the odds against the success of this type of 
due process argument are high, but I am not prepared to 
say that it could not succeed under any set of circum-
stances, no matter how extreme or outrageous.

If a petitioner came to us claiming that he had entered 
into a written contract for sale of his car, and that the 
state courts, in an action upon the contract, had inter-
preted the term “car” to include not only his automobile 
but his house, dog, and vegetable garden as well, I would 
hesitate to characterize as wholly frivolous his claim that 
he had been deprived of property without due process of 
law. The relevance of this example to the instant case 
would depend, of course, on the amount of evidence 
which could be adduced bearing upon the intent of pe-
titioners’ predecessors in interest, including any evidence 
of the relationship between the purchase price paid for 
the mineral rights alone and the full market value of 
the land and minerals together.11 Petitioners face seri-
ous obstacles of proof in making a claim of this sort, but 
such obstacles cannot justify throwing them out of court 
at the pleading stage.

In my view, the issues presented by this petition are 
substantial. In some of our Western States, corpora-
tions which operate copper smelters have acquired from 
downwind farmers releases of claims for damages which 
are now recorded as the acquisition of “smoke ease-
ments.” Thus the problem presented here may have 
wide application and deserves explication and decision 
by this Court. I would grant certiorari and set the case 
for oral argument.

11 The record in the instant case apparently does not disclose any 
information about Magoffin County land values in relation to the 
purchase price per acre for the mineral rights under the deed in 
question, but such information could undoubtedly be produced on 
remand.
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No. 74-1045. Moss et  al . v . Federal  Powe r  Com -
miss ion . C. A. D. C. Cir. Certiorari denied. The  
Chief  Justice  and Mr . Justice  Blackmun  would 
grant certiorari. Mr . Justice  Stewart  and Mr . Justice  
Powe ll  took no part in the consideration or decision of 
this petition. Reported below: 164 U. S. App. D. C. 
1, 502 F. 2d 461.

No. 74-1063. Carter  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. Mr . Just ice  Dougla s , be-
ing of the view that any state or federal ban on, or regu-
lation of, obscenity is prohibited by the Constitution, 
Roth v. United States, 354 U. S. 476, 508-514 (1957) 
(Douglas , J., dissenting); Miller v. California, 413 U. S. 
15, 42-47 (1973) (Douglas , J., dissenting); Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 70-73 (1973) (Douglas , 
J., dissenting), would grant certiorari and summarily re-
verse the judgment. Reported below: 506 F. 2d 1251.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  
Stewart  and Mr . Justice  Marsh all  join, dissenting.

Petitioners were charged in the United States District 
Court for the Western District of Tennessee with the 
transportation of obscene movies in interstate commerce 
by means of a common carrier in violation of 18 U. S. C. 
§ 1462, transportation of obscene movies in interstate 
commerce for the purpose of distribution in violation of 
18 U. S. C. § 1465, and with conspiracy to violate the 
aforesaid statutes in violation of 18 U. S. C. § 371. Title 
18 U. S. C. § 1462 provides in pertinent part:

“Whoever brings into the United States, or any 
place subject to the jurisdiction thereof, or know-
ingly uses any express company or other common 
carrier, for carriage in interstate or foreign
commerce—
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“(a) any obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, motion-picture film, paper, let-
ter, writing, print, or other matter of indecent 
character;

“Shall be fined not more than $5,000 or imprisoned 
not more than five years, or both, for the first such 
offense and shall be fined not more than $10,000 or 
imprisoned not more than ten years, or both, for 
each such offense thereafter.”

Title 18 U. S. C. § 1465 provides in pertinent part:
“Whoever knowingly transports in interstate or 

foreign commerce for the purpose of sale or distribu-
tion any obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, film, paper, letter, writing, print, 
silhouette, drawing, figure, image, cast, photograph 
recording, electrical transcription or other article 
capable of producing sound or any other matter of 
indecent or immoral character, shall be fined not 
more than $5,000 or imprisoned not more than five 
years, or both.”

Petitioners moved to dismiss the indictment on two 
grounds. First, they argued that the obscenity decisions 
announced by this Court in June 1973, including Miller 
v. California, 413 U. S. 15, could not be applied 
retroactively to conduct which occurred prior to those 
decisions. Second, they contended that Miller and its 
related decisions rejected application of a national stand-
ard to the question of obscenity and that the statutes 
under which they were indicted contain that national 
standard. The District Court granted petitioners’ mo-
tion to dismiss the indictment. The Court of Appeals 
for the Sixth Circuit reversed and remanded for a trial 
on the merits. 506 F. 2d 1251.
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I adhere to my dissent in United States n . Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, I expressed the view that “[w] hatever the extent 
of the Federal Government’s power to bar the distribution 
of allegedly obscene material to juveniles or the offensive 
exposure of such material to unconsenting adults, the 
statute before us is clearly overbroad and unconstitu-
tional on its face.” 413 U. S., at 147-148. For the rea-
sons stated in my dissent in Miller v. California, supra, 
at 47, I -would therefore grant certiorari, and, since 
the judgment of the Court of Appeals for the Sixth Cir-
cuit was rendered after Orito, reverse.*  In that circum-
stance, I have no occasion to consider whether the other 
questions presented merit plenary review. See Heller v. 
New York, 413 U. S. 483, 494 (1973) (Brennan , J., 
dissenting).

No. 74-1094. Womack  et  al . v . United  States . 
C. A. D. C. Cir. Certiorari denied. Mr . Justice  Doug -
las , being of the view that any state or federal ban on, 
or regulation of, obscenity is prohibited by the Constitu-
tion, Roth v. United States, 354 U. S. 476, 508-514 
(1957) (Dougla s , J., dissenting); Miller v. California, 
413 U. S. 15, 42-47 (1973) (Douglas , J., dissenting); 
Paris Adult Theatre I v. Slaton, 413 U. S. 49, 70-73 
(1973) (Dougla s , J., dissenting), would grant certiorari 
and summarily reverse the judgment. Reported below: 
166 U. S. App. D. C. 35, 509 F. 2d 368.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  
Stew art  and Mr . Justice  Marshall  join, dissenting.

Petitioners were convicted in the United States Dis-
trict Court for the District of Columbia of mailing 

* Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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obscene matter in violation of 18 U. S. C. § 1461, and of 
transporting the matter in interstate commerce in viola-
tion of 18 U. S. C. § 1462. Title 18 U. S. C. § 1461 pro-
vides in pertinent part:

“Every obscene, lewd, lascivious, indecent, filthy 
or vile article, matter, thing, device, or substance;

“Is declared to be nonmailable matter and shall 
not be conveyed in the mails or delivered from any 
post office or by any letter carrier.”

Title 18 U. S. C. § 1462 provides in pertinent part:
“Whoever brings into the United States, or any 

place subject to the jurisdiction thereof, or know-
ingly uses any express company or other common 
carrier, for carriage in interstate or foreign 
commerce—

“(a) any obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, motion-picture film, paper, let-
ter, writing, print, or other matter of indecent 
character;

“Shall be fined not more than $5,000 or imprisoned 
not more than five years, or both, for the first such 
offense and shall be fined not more than $10,000 or 
imprisoned not more than ten years, or both, for 
each such offense thereafter.”

The Court of Appeals for the District of Columbia Cir-
cuit affirmed the convictions. 166 U. S. App. D. C. 35, 
509 F. 2d 368.

I adhere to my dissent in United States v. Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, I expressed the view that “[w] hate ver the extent 
of the Federal Government’s power to bar the distribution 
of allegedly obscene material to juveniles or the offensive 
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exposure of such material to unconsenting adults, the 
statute before us is clearly overbroad and unconstitu-
tional on its face.” 413 U. S., at 147-148. For the rea-
sons stated in my dissent in Miller v. California, 413 U. S. 
15, 47 (1973), I would therefore grant certiorari, and, since 
the judgment of the Court of Appeals for the District of 
Columbia Circuit was rendered after Orito, reverse.*  
In that circumstance, I have no occasion to consider 
whether the other questions presented merit plenary 
review. See Heller v. New York, 413 U. S. 483, 494 
(1973) (Brennan , J., dissenting).

Finally, it does not appear that the obscenity of the 
disputed materials was adjudged by applying local com-
munity standards. Based on my dissent in Hamling n . 
United States, 418 U. S. 87, 141 (1974), I believe that, 
consistent with the Due Process Clause, petitioners must 
be given an opportunity to have their case decided on, 
and to introduce evidence relevant to, the legal standard 
upon which their convictions have ultimately come to 
depend. Thus, even on its own terms, the Court should 
vacate the judgment below and remand for a deter-
mination whether petitioners should be afforded a new 
trial under local community standards.

No. 74-1103. Estel le , Corrections  Directo r  v . 
Johns on . C. A. 5th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
denied. The  Chief  Justice  and Mr . Justi ce  White  
would grant certiorari. Reported below: 506 F. 2d 347.

No. 74-1115. Mill er  et  al . v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Mr . Justi ce  Douglas , be-
ing of the view that any state or federal ban on, or regu-

* Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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lation of, obscenity is prohibited by the Constitution, 
Roth n . United States, 354 U. S. 476, 508-514 (1957) 
(Dougla s , J., dissenting); Miller v. California, 413 U. S. 
15, 42-47 (1973) (Dougla s , J., dissenting); Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 70-73 (1973) (Dougla s , 
J., dissenting), would grant certiorari and summarily re-
verse the judgment. Reported below: 505 F. 2d 1247.

Mr . Justic e Brennan , with whom Mr . Just ice  
Stewart  and Mr . Justic e  Marshall  join, dissenting.

Petitioners were convicted in the United States Dis-
trict Court for the Central District of California of 
mailing allegedly obscene matter in violation of 18 
U. S. C. § 1461. The Court of Appeals for the Ninth 
Circuit affirmed. 455 F. 2d 899 (1972). We granted 
certiorari and remanded the case for further consideration 
in light of Miller n . California, 413 U. S. 15 (1973). 413 
U. S. 913 (1973). On remand, the Court of Appeals 
for the Ninth Circuit again affirmed the convictions. 
505 F. 2d 1247.

For the reasons stated in my dissent from the remand 
of this case, 413 U. S. 914, and because the present judg-
ment was rendered after Miller, I would grant certiorari 
and reverse the judgment.*

No. 74-1144. Lawrenc e et  al . v . South  Carolin a . 
Sup. Ct. S. C. Certiorari denied. Mr . Justic e Bren -
nan  and Mr . Justic e White  would grant certiorari. 
Reported below: 264 S. C. 3, 212 S. E. 2d 52.

No. 74-1228. Miller  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Mr . Justice  Dougla s , be-
ing of the view that any state or federal ban on, or regu-

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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lation of, obscenity is prohibited by the Constitution, 
Roth v. United States, 354 U. S. 476, 508-514 (1957) 
(Douglas , J., dissenting); Miller v. California, 413 U. S. 
15, 42-47 (1973) (Dougla s , J., dissenting); Paris Adult 
Theatre I n . Slaton, 413 U. S. 49, 70-73 (1973) (Doug -
las , J., dissenting), would grant certiorari and summarily 
reverse the judgment. Reported below: 507 F. 2d 1100.

Mr . Justice  Brennan , with whom Mr . Justice  
Stew art  and Mr . Justice  Marsh all  join, dissenting.

Petitioners were convicted in the United States Dis-
trict Court for the Central District of California of 
mailing allegedly obscene matter in violation of 18 
U. S. C. § 1461, and of transporting such matter in viola-
tion of 18 U. S. C. § 1462. The Court of Appeals for 
the Ninth Circuit affirmed. 431 F. 2d 655 (1970). We 
granted certiorari and remanded the case for further 
consideration in light of Miller v. California, 413 U. S. 
15 (1973). 413 U. S. 913 (1973). On remand, the 
Court of Appeals for the Ninth Circuit again affirmed 
the convictions. 507 F. 2d 1100.

For the reasons stated in my dissent from the remand 
of this case, 413 U. S. 914, and because the present judg-
ment was rendered after Miller, I would grant certiorari 
and reverse the judgment.*

No. 74-1229. Ameri can  Telep hone  & Telegrap h  
Co. et  al . v. Federal  Communications  Comm is si on  
et  al . C. A. 3d Cir. Certiorari denied. Mr . Just ice  
Blackmun  took no part in the consideration or decision 
of this petition.t Reported below: 503 F. 2d 1250.

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.

tSee also note, supra, p. 1001.
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No. 74-1334. Zucker  et  al . v . Bell  Telep hone  
Company  of  Pennsylvani a  et  al . C. A. 3d Cir. Cer-
tiorari denied. Mr . Just ice  Blackmun  took no part in 
the consideration or decision of this petition.*  Reported 
below: 510 F. 2d 971.

No. 74-1234. Abascal  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Brennan  and 
Mr . Justic e Marsh all  would grant certiorari, vacate 
the judgment, and remand case for consideration of ques-
tion of mootness. Reported below: 509 F. 2d 752.

No. 74-1237. Brown  et  al . v . Unite d  States  et  al . 
C. A. 3d Cir. Certiorari denied. Mr . Justice  Brennan  
would grant certiorari. Reported below: 508 F. 2d 618.

No. 74r-1276. Cotte n  v . Schles inge r , Secret ary  of  
Defense . C. A. 4th Cir. Motion of Americans for 
Middle East Neutrality for leave to file a brief as amicus 
curiae denied. Mr . Justice  Douglas  took no part in 
the consideration or decision of this motion. Certiorari 
denied. Mr . Justice  Douglas  would grant certiorari. 
Reported below: 506 F. 2d 1397.

No. 74-6195. Waugh  v . Gray , Correcti onal  Super -
inte ndent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 508 F. 2d 845.

Mr . Justice  Brennan , with whom Mr . Just ice  
Douglas  and Mr . Justi ce  Marshall  join, dissenting.

On November 15, 1969, petitioner was arrested in 
connection with a burglary in Amberly Village, Ohio. 
When arrested, he was in possession of a black purse 
from the burglarized home. On November 17, 1969, 
petitioner was convicted in Cincinnati Municipal Court 
of receiving or concealing the black purse. He was sen-

*See also note, supra, p. 1001.
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tenced to 30 days in the workhouse, and $55 in fines and 
costs were imposed.

After serving the sentence and paying the fines and 
costs, petitioner was indicted and convicted of burglary 
in the Hamilton County Court of Common Pleas. The 
prosecution’s crucial evidence was the black purse. Pe-
titioner was sentenced to a term of five to 30 years’ 
imprisonment.

After exhausting available state-court remedies, peti-
tioner sought a writ of habeas corpus in the United 
States District Court for the Southern District of Ohio, 
Eastern Division, contending that his conviction for bur-
glary violated the Double Jeopardy Clause. Although 
the District Court found that both of petitioner’s convic-
tions arose out of “a single transaction,” the petition was 
denied. The United States Court of Appeals for the 
Sixth Circuit affirmed. 508 F. 2d 845.

The two charges leveled against petitioner clearly 
arose out of the same criminal transaction or episode, 
yet they were tried separately. In that circumstance, 
we should grant certiorari and reverse the burglary 
conviction. I adhere to the view that the Double 
Jeopardy Clause of the Fifth Amendment, which is 
applicable to the States through the Fourteenth Amend-
ment, Benton v. Maryland, 395 U. S. 784 (1969), requires 
the joinder at one trial, except in extremely limited cir-
cumstances not present here, of “all the charges against 
a defendant that grow out of a single criminal act, occur-
rence, episode, or transaction.” Ashe v. Swenson, 397 
U. S. 436, 453-454 (1970) (Brennan , J., concurring). 
See Wells v. Missouri, 419 U. S. 1075 (1974) (Brennan , 
J., dissenting); Tijerina v. New Mexico, 417 U. S. 956 
(1974) (Brennan , J., dissenting); Ciuzio v. United 
States, 416 U. S. 995 (1974) (Brennan , J., dissenting);
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Harris v. Washington, 404 U. S. 55, 57 (1971) (concur-
ring statement); Waller v. Florida, 397 U. S. 387, 395 
(1970) (Brennan , J., concurring). See also People n . 
White, 390 Mich. 245, 212 N. W. 2d 222 (1973); State v. 
Brown, 262 Ore. 442, 497 P. 2d 1191 (1972); Common-
wealth v. Campana, 452 Pa. 233, 304 A. 2d 432, va-
cated and remanded, 414 U. S. 808 (1973), adhered to 
on remand, 455 Pa. 622, 314 A. 2d 854 (1974); State v. 
Gregory, 66 N. J. 510, 333 A. 2d 257 (1975).

Rehearing Denied
No. 73-1723. Hill , Attor ney  General  of  Texas  v . 

Stone  et  al ., 421 U. S. 289;
No. 74-519. Frankel  v . American  Export  Isbran dt - 

sen  Lines , Inc ., 421 U. S. 946;
No. 74r-1014. Meis ter  et  ux . v . Commi ssione r  of  

Internal  Reve nue , 421 U. S. 964;
No. 74-1046. Blankner  v . City  of  Chicago  et  al ., 

421 U. S. 948;
No. 74-6222. Smith  et  al . v . Link , Governor  of  

North  Dakot a , et  al ., 421 U. S. 970; and
No. 74-6276. Smith , Trustee  in  Bankruptcy  v . 

Bryan t  et  al ., 421 U. S. 979. Petitions for rehearing 
denied.

Assignment Order
An order of The  Chief  Justi ce  designating and as-

signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
District of Columbia Circuit on June 6, 1975, and for 
such additional time as may be required to complete un-
finished business, pursuant to 28 U. S. C. § 294 (a), is 
ordered entered on the minutes of this Court, pursuant to 
28 U. S. C. § 295.
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Affirmed on Appeal
No. 74—1375. Montgome ry  v . Douglas  et  al . Af-

firmed on appeal from D. C. Colo. Reported below: 388 
F. Supp. 1139.

Appeals Dismissed
No. 74-1227. Ellis  et  al . v . Calif ornia . Appeal 

from App. Dept., Super. Ct. Cal., County of Santa 
Barbara, dismissed for want of substantial federal 
question.

No. 74-1467. William  C. Haas  & Co., Inc . v . Rus -
sian  Hill  Improveme nt  Assn , et  al . Appeal from 
Ct. App. Cal., 1st App. Dist., dismissed for want of sub-
stantial federal question. Reported below: 44 Cal. App. 
3d 158, 118 Cal. Rptr. 490.

No. 74-6469. In  re  Dis trict  Court  of  the  Fifth  
Judicial  Dis trict  of  Monta na  et  al . (Mit chell  et  
UX., REAL PARTIES IN INTEREST) V. MONTANA EX REL. 

Le Mieux , County  Attor ney  of  Jeffer son  County , 
et  al . Appeal from Sup. Ct. Mont, dismissed for want 
of substantial federal question. Reported below: 166 
Mont. 115, 531 P. 2d 665.

No. 74-1404. Press man  v . New  York  et  al . Ap-
peal from D. C. E. D. N. Y. dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

Vacated and Remanded on Appeal
No. 73-1413. Staats , Comptroller  Genera l , et  al . 

v. American  Civil  Libert ies  Union , Inc ., et  al . Ap-
peal from D. C. D. C. [Probable jurisdiction noted, 417 
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U. S. 944.] Judgment vacated and case remanded with 
directions to dismiss the cause as moot. Mr . Justice  
Douglas  took no part in the consideration or decision 
of this case. Reported below: 366 F. Supp. 1041.

No. 74—872. Nation al  Society  of  Professional  
Engin eers  v . Unite d  States . Appeal from D. C. D. C. 
Judgment vacated and case remanded for further consid-
eration in light of Goldfarb v. Virginia State Bar, 421 
U. S. 773 (1975). Mr . Justice  Dougla s took no part 
in the consideration or decision of this case. Reported 
below: 389 F. Supp. 1193.

No. 74—1169. Rogers  et  al . v . Inmates ' Council - 
mat ic  Voice  et  al . Appeal from D. C. N. D. Ohio. 
Judgment vacated and case remanded so that a fresh 
order or decree may be entered from which a timely ap-
peal may be taken to the United States Court of Ap-
peals for the Sixth Circuit. Mr . Justice  Douglas  took 
no part in the consideration or decision of this case.

No. 74-1458. Clark  et  al . v . Peters  Et  al . Appeal 
from C. A. 5th Cir. Judgment vacated and case re-
manded for further consideration in light of Dallas 
County v. Reese, 421 U. S. 477 (1975). Reported be-
low: 508 F. 2d 267.

Certiorari Granted—Vacated and Remanded
No. 74-1162. Imps on  v . United  States . C. A. 5th 

Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of United States 
v. Hale, ante, p. 171. Mr . Justice  Douglas  took no part 
in the consideration or decision of this case. Reported 
below: 506 F. 2d 1055.

No. 74-5092. Rose  v . Unite d  States . C. A. 2d Cir. 
Motion for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated and case remanded 
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for further consideration in light of United States n . Hale, 
ante, p. 171. Mr . Justic e Douglas  took no part in the 
consideration or decision of this case. Reported below: 
500 F. 2d 12.

No. 74-6118. Watts  v . Unite d  States . C. A. 5th 
Cir. Motion for leave to proceed in forma pauperis and 
certiorari granted. Upon representation of the Solicitor 
General set forth in his brief for the United States filed 
May 2, 1975, judgment vacated, and case remanded to 
the United States District Court for the Northern Dis-
trict of Georgia to permit the Government to dismiss 
charges against petitioner. Mr . Justi ce  Douglas  took 
no part in the consideration or decision of this motion 
and petition. Reported below: 505 F. 2d 951.

Mr . Chief  Just ice  Burger , with whom Mr . Justice  
White  and Mr . Just ice  Rehnquist  join, dissenting.

Petitioner was acquitted in the Superior Court of Ful-
ton County, Ga., of aggravated assault with intent 
to rob and carrying a concealed weapon. Thereafter, 
petitioner was convicted in federal court of knowingly 
possessing an unregistered firearm, a sawed-off shotgun, 
in violation of 26 U. S. C. § 5861 (d). The federal 
charge arose out of the same episode, and involved the 
same weapon, as the state prosecution. The Court of 
Appeals affirmed the judgment of conviction, rejecting, 
inter alia, petitioner’s contention that the state acquittal 
barred his federal prosecution under the Double Jeop-
ardy Clause of the Fifth Amendment. 505 F. 2d 951.

The evidence at petitioner’s federal trial established 
that in connection with a robbery attempt on November 
14, 1973, petitioner, accompanied by another, assaulted 
Robert McGibbon with a 12-gauge, single-barreled, 
sawed-off shotgun. McGibbon managed to break away 
from his assailants and immediately reported the inci-
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dent to Officer Ward, an Atlanta policeman who was 
nearby. Ward located petitioner and a companion a few 
blocks away and, on the basis of McGibbon’s description, 
took them into custody. As petitioner’s companion was 
entering the patrol car, Ward noticed him bend down 
“as if he was putting something under the car.” Subse-
quent investigation revealed the sawed-off shotgun, 
which was not registered to petitioner, under the patrol 
car.

In rejecting petitioner’s double jeopardy claim, the 
Court of Appeals pointed out that, under Ga. Code Ann. 
§§ 26-991 la, 9913a, possession of a sawed-off shotgun 
15 inches or less in length is prohibited, whereas the 
shotgun involved here had an overall length of 16% 
inches. The Court of Appeals held that, in any event, 
the prior state prosecution and acquittal were not a bar 
to the subsequent federal prosecution under Abbate v. 
United States, 359 U. S. 187 (1959), and Bartkus v. Illi-
nois, 359 U. S. 121 (1959). Although he agrees with the 
latter conclusion, the Solicitor General nevertheless now 
requests the Court to vacate the judgment of the Court 
of Appeals and remand the case to the District Court to 
permit the Government to move for dismissal of the 
charges against petitioner. The request is based on the 
Government’s belated claim that the prosecution of pe-
titioner under § 5861 (d) “did not conform to the De-
partment of Justice policy of not prosecuting individuals 
previously tried in a state court for offenses involving 
the same acts, unless there exist ‘most compelling rea-
sons,’ and then only after the specific approval of the 
appropriate Assistant Attorney General has been 
obtained.”

In support of his position, the Solicitor General states 
that no approval was sought in this case, and he con-
cludes that it “does not present circumstances which 
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constitute ‘compelling reasons’ for the federal prosecu-
tion.” He notes that the State did not indict petitioner 
for possession of a sawed-off shotgun, but for carrying a 
concealed weapon, as to which the length of the shotgun 
was irrelevant, and he speculates that, since there was 
ample evidence of concealment, the state jury likely 
acquitted petitioner because of insufficient evidence of 
possession. In light of the fact that possession is an 
element of the federal offense proscribed by § 5861 (d), 
the Solicitor General reasons that the policies under-
lying the Department’s internal directive “are directly 
involved.”

Since this is the third occasion in recent months upon 
which I have been unable to agree with the Court’s ac-
quiescence in a request by the Government for aid in 
implementing the policy of the Department of Justice, 
I deem it appropriate to state my views. See also Hayles 
v. United States, 419 U. S. 892 (1974); Ackerson v. 
United States, 419 U. S. 1099 (1975).

I
The policy upon which the Government relies was first 

promulgated shortly after our decisions in Abbate and 
Bartkus, supra, in a memorandum from Attorney General 
Rogers to United States Attorneys. See Petite v. United 
States, 361 U. S. 529, 531 (1960). Noting the duty of 
federal prosecutors “to observe not only the rulings of 
the Court but the spirit of the rulings as well,” and 
advocating continuing efforts “to cooperate with state 
and local authorities to the end that the trial occur in 
the jurisdiction, whether it be state or federal, where the 
public interest is best served,” the Attorney General con-
cluded that if “this be determined accurately, and is 
followed by efficient and intelligent cooperation of state 
and federal law enforcement authorities, then considera-



ORDERS 1035

1032 Burg er , C. J., dissenting

tion of a second prosecution very seldom should arise.” 
He directed that “no federal case should be tried when 
there has already been a state prosecution for substan-
tially the same act or acts without [the approval of 
the appropriate Assistant Attorney General after con-
sultation with the Attorney General].” Department of 
Justice Press Release, Apr. 6, 1959; N. Y. Times, Apr. 6, 
1959, p. 19, col. 2.

I question whether the action taken by the Court in 
Hayles and Ackerson, supra, and the action taken today 
represent “efficient and intelligent cooperation” among 
federal law enforcement authorities, let alone between 
state and federal authorities. In this case, for 
instance, we are asked to intervene in order that 
the Government may move for the dismissal of charges 
lawfully brought by it in the first instance, tried before 
a jury in the District Court, and the conviction upon 
which was affirmed by an opinion of a panel of the Court 
of Appeals. It requires more than the desire of the De-
partment of Justice to keep its house in order to persuade 
me that the Court should have a hand in nullifying such 
a substantial commitment of federal prosecutorial and 
judicial resources. Indeed, since it appears that the 
trial and conviction of petitioner were without reversible 
defect, constitutional or otherwise, and that the putative 
hardship which the policy was designed to prevent has 
already been suffered and cannot be remedied, I believe 
that the Court’s action today ill serves the “interest of 
justice,” Petite v. United States, supra, at 531, if that 
phrase be interpreted to comprehend society’s interest in 
the efficient use of its judicial resources to convict the 
guilty. Cf. Orlando v. United States, 387 F. 2d 348, 349 
(CA9 1967) (Pope, J., dissenting). The only purpose 
served by the Court’s action is to aid the Government 
in emphasizing to its staff lawyers the need for a con-
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sistent internal administrative policy. But with all def-
erence I suggest that is not a judicial function and surely 
not the function of this Court.

Neither the rulings of this Court, nor their “spirit,” 
require that we sacrifice the careful work of the District 
Court and the Court of Appeals—to say nothing of the 
public funds which that work required—to the vagaries 
of administrative interpretation. If the Government at-
torneys who initiated this prosecution did so without 
consulting their superiors, that is an internal matter 
within the Department of Justice to be dealt with di-
rectly by that Department, but it should not bear on a 
judgment lawfully obtained. Corrective action more ap-
propriately lies through prospective enforcement of 
departmental policies. Cf. Sullivan v. United States, 
348 U. S. 170, 172-174 (1954); United States v. 
Hutul, 416 F. 2d 607, 626-627 (CA7 1969), cert, denied, 
396 U. S. 1012 (1970). The resources of law enforce-
ment agencies and courts, once committed to a rational 
course of action culminating in a valid judgment, should 
not be dissipated without better reason.

II
Quite apart from my general disagreement with the 

use of this Court to implement executive policy deci-
sions, it is not at all clear to me that any federal 
court, and particularly this Court, should automati-
cally conform its judgments to results allegedly dictated 
by a policy, however wise, which the judicial branch 
had no part in formulating. If these doubts be well 
founded, independent judicial appraisal is required 
a jortiori where, as here, the policy purportedly de-
rives from the rulings of this Court and their “spirit.” 
The federal courts have no role in prosecutorial deci-
sions, but, once the judicial power has been invoked, 
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it is decidedly the role of federal courts to interpret the 
decisions of this Court and to assess the validity of 
judgments duly entered.

Judicial involvement in an independent appraisal of 
the Justice Department’s application of its internal policy 
in this instance, however, could give rise to a form of sur-
veillance in other instances. Surely it is not our function 
either to approve or disapprove internal prosecutorial 
policies and even less so their implementation. But the 
course on which the Government has persuaded this 
Court to embark requires us to do just that unless we are 
blindly to accept the Government’s belated analysis. Cf. 
United, States v. Williams, 431 F. 2d 1168, 1175 (CA5 
1970), rev’d en banc on other grounds, 447 F. 2d 1285 
(1971), cert, denied, 405 U. S. 954 (1972).

Ill
The present case vividly demonstrates the difficulties 

which confront judges who would undertake to do more 
than rubberstamp the policy decisions of the Depart-
ment of Justice. The policy relied on, which appears to 
have been cast in terms to provide great flexibility and 
discretion, inevitably involves considerations and nuances 
inappropriate for judicial evaluation. Moreover, such 
evaluation is impossible without access to data regarding 
other applications of the policy in the 16 years since it 
was publicly announced. Finally, a comparison of the 
1959 directive with the Government’s statement of the 
policy in this case reveals variations which are not ex-
plained and of course need not be explained so long as 
application of the policy remains a matter within the 
Department of Justice. The 1959 memorandum referred 
to “a state prosecution for substantially the same act or 
acts.” However, in speculating as to the basis for the 
verdict acquitting petitioner in state court, the Govern-
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ment seems to suggest that the relevant inquiry under 
the policy is not whether the charges in federal court are 
based on the “same act or acts” as those which founded 
the state prosecution, but rather whether the state and 
federal offenses share common elements or require the 
same evidence for conviction. Cf. Abbate v. United 
States, 359 U. S., at 196-197 (opinion of Brennan , J.).

For present purposes, it is unnecessary to pursue these 
ambiguities. The factors I have discussed suggest the 
incompatibility of the action the Court takes today with 
the goal of “efficient and intelligent cooperation” which 
animated the Attorney General’s 1959 memorandum, and 
with the “interest of justice,” broadly conceived. The 
Department’s 1959 policy is in no way questioned. But 
assuming as I do that Abbate and Bartkus remain good 
law, there is no reason for this Court to lend its aid to 
the implementation of an internal prosecutorial policy 
applicable only by speculation on our part, and there are 
abundant reasons for not doing so.
Miscellaneous Orders

No.------- . In  re  Resign ation  of  Nixon . Mo-
tion of Richard M. Nixon, of San Clemente, Cal., to re-
sign as a member of the Bar of this Court granted, and 
it is ordered that his name be stricken from the roll of 
attorneys admitted to practice before the Bar of this 
Court. Mr . Justice  Douglas  and Mr . Just ice  Rehn -
qui st  took no part in the consideration or decision of this 
matter.

No. 74-940. Colorado  River  Water  Conservati on  
Dis trict  et  al . v . United  States ; and

No. 74—949. Akin  et  al . v . Unite d  States . C. A. 
10th Cir. [Certiorari granted, 421 U. S. 946.] Motion 
of petitioners for divided argument granted. Mr . Jus -
tice  Douglas  took no part in the consideration or de-
cision of this motion.
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No.---------. Fuentes  v . Workers ’ Comp ensa tion  
Appeals  Board  of  Calif ornia  et  al . Ct. App. Cal., 4th 
App. Dist. Motion to dispense with printing petition 
denied. Snider v. AU State Administrators, Inc., 414 
U. S. 685 (1974).

No. 73-1808. Laing  v . United  States  et  al . C. A. 
2d Cir. [Certiorari granted, 419 U. S. 824];

No. 74-75. Unite d  States  et  al . v . Hall . C. A. 6th 
Cir. [Certiorari granted, 419 U. S. 824]; and

No. 73-7031. Fowler  v . North  Caroli na . Sup. Ct. 
N. C. [Certiorari granted, 419 U. S. 963.] Cases re-
stored to calendar for reargument.

No. 74-858. Carey , Governor  of  New  York , et  al . 
v. Sugar  et  al . ; and

No. 74-859. Curtis  Circulati on  Co . et  al . v . Sugar  
et  al . Appeals from D. C. S. D. N. Y. [Probable juris-
diction noted, 421 U. S. 908.] Motion of appellants for 
additional time for oral argument granted and ten addi-
tional minutes allotted for that purpose. Mr . Justi ce  
Douglas  took no part in the consideration or decision 
of this motion.

No. 74-1287. Weins tei n  et  al . v . Bradford  et  al . 
C. A. 4th Cir. [Certiorari granted, 421 U. S. 998.] Mo-
tion for appointment of counsel granted and Howard Les- 
nick, Esquire, of Philadelphia, Pa., is appointed to serve 
as counsel for respondents in this case. Mr . Justic e  
Douglas  took no part in the consideration or decision of 
this motion.

No. 74-1366. Schaefe r  et  al . v . Firs t  National  
Bank  of  Lincol nwoo d  et  al . ; and

No. 74-1407. Rodman  & Renshaw  v . Schaef er  et  
al . C. A. 7th Cir. The Solicitor General is invited to 
file a brief in these cases expressing the views of the 
United States.
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No. 74-1427. Reube n  L. Anderson -Cherne , Inc . v . 
Commi ssione r  of  Revenue  of  Minnesot a . Appeal 
from Sup. Ct. Minn. The Solicitor General is invited 
to file a brief in this case expressing the views of the 
United States.

No. 74-6460. Herren  v . Unite d States  District  
Court  for  the  Eastern  Distri ct  of  Arkansas  ;

No. 74-6498. Cozzet ti  v . United  States  District  
Court  for  the  Distri ct  of  Nevada  et  al . ; and

No. 74-6499. Goudie  v . Distri ct  of  Colum bia  Court  
of  Appeals . Motions for leave to file petitions for writs 
of mandamus denied. Mr . Justice  Douglas  took no 
part in the consideration or decision of these motions.

Probable Jurisdiction Noted
No. 74-1409. North  v . Russell  et  al . Appeal from 

Ct. App. Ky. Probable jurisdiction noted.

Certiorari Granted
No. 74-882. De  Canas  et  al . v . Bica  et  al . Ct. App. 

Cal., 2d App. Dist. Certiorari granted. Reported be-
low: 40 Cal. App. 3d 976, 115 Cal. Rptr. 444.

No. 74-1396. Micheli n  Tire  Corp . v . Wages , Tax  
Commi ss ioner , et  al . Sup. Ct. Ga. Certiorari granted. 
Reported below: 233 Ga. 712, 214 S. E. 2d 349.

No. 74-532. Mc Kinney  v . Alabam a . Sup. Ct. Ala. 
Certiorari granted. Mr . Justice  Douglas  took no part 
in the consideration or decision of this petition. Re-
ported below: 292 Ala. 484, 296 So. 2d 228.

No. 74-1274. Abbott  Laboratori es  et  al . v . Port -
land  Retail  Druggis ts  Assn ., Inc . C. A. 9th Cir. 
Motion of American Hospital Assn, for leave to file a 
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brief as amicus curiae and certiorari granted. Mr . Jus -
tice  Douglas  took no part in the consideration or decision 
of this motion and petition. Reported below: 510 F. 2d 
486.

No. 74-1107. Capp aert  et  al . v . Unite d  States  et  
al .; and

No. 74-1304. Nevada  ex  rel . Westergard  v . United  
States  et  al . C. A. 9th Cir. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral 
argument. Reported below: 508 F. 2d 313.

No. 74-1393. Singl eto n , Chief , Bureau  of  Medi cal  
Servic es , Departme nt  of  Healt h and  Welf are  of  
Missou ri  v . Wulff  et  al . C. A. 8th Cir. Certiorari 
granted limited to Questions 1 and 2 presented by the 
petition which read as follows:

“1. Whether there is a logical nexus between the 
status of respondent-physicians and the claims they seek 
to have adjudicated sufficient to confer standing on them 
to challenge the constitutionality of Section 208.152, 
RSMo Supp. 1973.

“2. Whether the Court of Appeals acted in excess of 
its jurisdiction when it proceeded to determine on the 
merits the constitutionality of Section 208.152, RSMo 
Supp. 1973.”

Mr . Just ice  Douglas  took no part in the consideration 
or decision of this petition. Reported below: 508 F. 2d 
1211.

No. 74-1435. Environment al  Protection  Agency  
et  al . v. Calif ornia  ex  rel . State  Water  Resour ces  
Control  Board  et  al . C. A. 9th Cir. Certiorari 
granted and case set for oral argument with No. 74-220, 
Hancock v. Train [certiorari granted, 420 U. S. 971]. 
Reported below: 511 F. 2d 963.
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Certiorari Denied. (See also No. 74-1404, supra.)
No. 74-1170. Austin  et  al . v . Unite d  States  et  al . 

C. A. 2d Cir. Certiorari denied. Reported below: 511 
F. 2d 622.

No. 74-1204. Rogers  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 504 F. 2d 1079.

No. 74-1275. Metropo litan  Trash , Inc . v . Dunlop , 
Secre tary  of  Labor . C. A. 10th Cir. Certiorari denied. 
Reported below: 513 F. 2d 1324.

No. 74-1281. Franks  v . United  States ; and
No. 74-6318. Mitchel l  v . United  States . C. A. 

6th Cir. Certiorari denied. Reported below: 511 F. 2d 
25.

No. 74-1286. Richter  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 507 F. 2d 682.

No. 74-1293. City  of  Black  Jack , Miss ouri  v . 
Unite d  States . C. A. 8th Cir. Certiorari denied. Re-
ported below: 508 F. 2d 1179.

No. 74-1317. Laidlaw  Corp . v . National  Labor  Re -
lations  Board . C. A. 7th Cir. Certiorari denied. Re-
ported below: 507 F. 2d 1381.

No. 74-1326. Indiana  Harbor  Belt  Railro ad  Co . v . 
United  States  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 510 F. 2d 644.

No. 74-1331. City  of  Philad elp hia  et  al . v . Baker , 
Trust ee , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 508 F. 2d 279.

No. 74-1340. Hotel , Res taur ant  Empl oyee s  & Bar -
tenders ’ Union , Local  5, AFL-CIO v. Inter -Island  
Res orts , Ltd ., dba  Kona  Surf  Hotel , et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 507 F. 2d 411.
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No. 74-1333. Carr  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 507 F. 2d 191.

No. 74-1360. Pete rs on  v . Blue  Cros s /Blue  Shield  
of  Texas  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 508 F. 2d 55.

No. 74-1389. Ament  et  al . v . Brocker . Ct. App. 
Ohio, Mahoning County. Certiorari denied.

No. 74-1428. Brott  v . St . Francis  Hospi tal  of  Lyn -
wood . Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 74-1429. Simes  et  al . v . Haase  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 74-1469. Amoco  Production  Co . et  al . v . Mike  
Hooks , Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 510 F. 2d 382.

No. 74-6051. Rosenb erg  v . Shubin , Correcti onal  
Superi ntendent . C. A. 2d Cir. Certiorari denied.

No. 74-6162. White  v . Dalton , U. S. Distr ict  
Judge . C. A. 4th Cir. Certiorari denied.

No. 74r-6223. Rothaermel  v . Unite d  States . C. A. 
10th Cir. Certiorari denied.

No. 74—6252. Stur gis  v . Unite d  States . Ct. App. 
D. C. Certiorari denied.

No. 74-6299. Hernande z v . Governm ent  of  the  
Virgin  Isl ands . C. A. 3d Cir. Certiorari denied. Re-
ported below: 508 F. 2d 712.

No. 74k6328. Boruski  v . United  States  et  al .
C. A. 2d Cir. Certiorari denied.

No. 74-6341. Boruski  v . United  States  et  al . C. A. 
2d Cir. Certiorari denied.
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No. 74-6345. Lee  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 509 F. 2d 645.

No. 74-6347. Belle  v . Mac Doniels . C. A. 8th Cir. 
Certiorari denied.

No. 74-6471. Boruski  v . General  Account ing  Of -
fi ce . C. A. 2d Cir. Certiorari denied.

No. 74-6621. Reed  v . Michigan . Sup. Ct. Mich. 
Certiorari denied. Reported below: 393 Mich. 342, 224 
N. W. 2d 867.

No. 73-1176. 106 Forsyth  Corp ., dba  Paris  Theatre  
v. Bishop , Mayor  of  Athens , et  al . C. A. 5th Cir. 
Certiorari denied. Mr . Justice  Douglas  took no part 
in the consideration or decision of this petition. Re-
ported below: 482 F. 2d 280.

No. 73-6973. Bozem an  v . United  States . C. A. 
5th Cir. Certiorari denied. Mr . Justice  Douglas  took 
no part in the consideration or decision of this petition. 
Reported below: 495 F. 2d 508.

No. 73-7097. Hall  v . United  States . C. A. 5th Cir. 
Certiorari denied. Mr . Justice  Douglas  took no part in 
the consideration or decision of this petition. Reported 
below: 493 F. 2d 904.

No. 74-1015. Intercounty  Construc tion  Corp , et  
al . v. Walter , Deputy  Commis si oner , Bureau  of  Em-
ployees ’ Compens ation , U. S. Departme nt  of  Labor , 
et  al . C. A. D. C. Cir. Certiorari denied. Mr . Jus -
tice  Douglas  took no part in the consideration or de-
cision of this petition. Reported below: 163 U. S. App. 
D. C. 147, 500 F. 2d 815.

No. 74-6241. Analla  v . United  States . C. A. 10th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  took no 
part in the consideration or decision of this petition.
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No. 74-1198. Mac Kethan , Receive r  v . Virgin ia . 
C. A. 4th Cir. Certiorari denied. Mr . Justice  Dougla s  
took no part in the consideration or decision of this peti-
tion. Reported below: 508 F. 2d 838.

No. 74r-6302. Fugate  v . Hathaway , Secre tary  of  
the  Interi or , et  al . C. A. 9th Cir. Certiorari denied. 
Mr . Justice  Douglas  took no part in the consideration 
or decision of this petition. Reported below: 510 F. 2d 
307.

No. 74-6303. Werti s v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  took no 
part in the consideration or decision of this petition. Re-
ported below: 505 F. 2d 683.

No. 74-6311. Vargas  v . United  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Dougla s took no 
part in the consideration or decision of this petition. Re-
ported below: 510 F. 2d 1406.

No. 74-6322. Barksdale  v . Hende rson , Warden . 
C. A. 5th Cir. Certiorari denied. Mr . Justice  Douglas  
took no part in the consideration or decision of this pe-
tition. Reported below: 510 F. 2d 382.

No. 74-6331. Davila -Leal  v . United  States . C. A. 
9th Cir. Certiorari denied. Mr . Justice  Douglas  took 
no part in the consideration or decision of this petition.

No. 74-6368. Navarro  et  al . v . Governmen t  of  the  
Virgin  Isl ands . C. A. 3d Cir. Certiorari denied. Mr . 
Just ice  Douglas  took no part in the consideration or de-
cision of this petition. Reported below: 513 F. 2d 11.

No. 74-6371. Colon  v . United  States . C. A. 7th 
Cir. Certiorari denied. Mr . Justice  Douglas  took no 
part in the consideration or decision of this petition. 
Reported below: 513 F. 2d 634.
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No. 7-4-6355. Rivera -Lara  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Mr . Just ice  Douglas  took 
no part in the consideration or decision of this petition.

No. 74^6383. Rimka  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Mr . Just ice  Douglas  took no 
part in the consideration or decision of this petition. 
Reported below: 512 F. 2d 425.

No. 74-6386. Ferris  v . Morgan , Chief  Judge , U. S. 
Dis trict  Court . C. A. 7th Cir. Certiorari denied. 
Mr . Justice  Douglas  took no part in the consideration 
or decision of this petition.

No. 74r-6462. White  v . Reynolds  et  al . C. A. 4th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  took no 
part in the consideration or decision of this petition.

No. 74-6473. Romero  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Mr . Justi ce  Douglas  took no part 
in the consideration or decision of this petition.

No. 74-6480. Burns  v . Slater  et  al . Sup. Ct. Okla. 
Certiorari denied. Mr . Just ice  Douglas  took no part in 
the consideration or decision of this petition.

No. 74-6482. Tis chmak  v . Georgia . Ct. App. Ga. 
Certiorari denied. Mr . Just ice  Douglas  took no part in 
the consideration or decision of this petition. Reported 
below: 133 Ga. App. 534, 211 S. E. 2d 587.

No. 74-6484. Baker  v . Califor nia  Land  Title  Co . 
C. A. 9th Cir. Certiorari denied. Mr . Justi ce  Douglas  
took no part in the consideration or decision of this peti-
tion. Reported below: 507 F. 2d 895.

No. 74-6492. Jones  v . Gunn , Warden . C. A. 9th 
Cir. Certiorari denied. Mr . Just ice  Douglas  took no 
part in the consideration or decision of this petition.
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No. 74r-6485. Barkley  v . Calif orni a . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Mr . Just ice  Douglas  
took no part in the consideration or decision of this 
petition.

No. 74—6487. Hughes  v . Ault , Corrections  Dire c -
tor . C. A. 5th Cir. Certiorari denied. Mr . Justice  
Douglas  took no part in the consideration or decision 
of this petition.

No. 74—6488. Donaldson  v . Wyrick , Warden . 
C. A. 8th Cir. Certiorari denied. Mr . Just ice  Douglas  
took no part in the consideration or decision of this 
petition.

No. 74—6491. Warren  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Mr . Just ice  Douglas  took 
no part in the consideration or decision of this petition. 
Reported below: 537 P. 2d 443.

No. 74-6500. Jacob s v . Alabama . C. A. 5th Cir. 
Certiorari denied. Mr . Justi ce  Douglas  took no part 
in the consideration or decision of this petition. Re-
ported below: 511 F. 2d 1190.

No. 74-6582. Richards on  v . Rundle , Correction al  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Mr . Justice  Dougla s took no part in the consideration 
or decision of this petition. Reported below: 511 F. 2d 
1396.

No. 74-1246. Knez  v . Immig ration  and  Naturali -
zation  Serv ice . C. A. 9th Cir. Certiorari denied. Mr . 
Justice  Douglas  would grant certiorari.

No. 74-1295. Deaton , Inc . v . National  Labor  Re -
lations  Board . C. A. 5th Cir. Certiorari denied. Mr . 
Just ice  Douglas  would grant certiorari. Reported be-
low: 502 F. 2d 1221.
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No. 74-1159. Internati onal  Brotherhoo d  of  Team -
sters , Chauff eurs , Warehous eme n & Help ers  of  
America  et  al . v . Pilot  Freig ht  Carrie rs , Inc . C. A. 
5th Cir. Certiorari denied. Mr . Just ice  Douglas  
would grant certiorari. Reported below: 506 F. 2d 914.

No. 74-1377. Johnson  et  al . v . New  York . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. 
Mr . Justi ce  Douglas  would grant certiorari. Reported 
below: 46 App. Div. 2d 739, 361 N. Y. S. 2d 325.

No. 74-1394. Clinton  Communi ty  Hospi tal  Corp . 
v. Southern  Maryland  Medical  Center  et  al . C. A. 
4th Cir. Certiorari denied. Mr . Just ice  Dougla s  
would grant certiorari. Reported below: 510 F. 2d 1037.

No. 74-1422. Cinci nnati  Enquirer , Inc ., et  al . v . 
Ramey  et  al . C. A. 6th Cir. Certiorari denied. Mr . 
Justi ce  Dougla s would grant certiorari. Reported be-
low: 508 F. 2d 1188.

No. 74-6184. Poole  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 161 U. S. App. D. C. 
289, 495 F. 2d 115.

No. 74-6191. Britt on  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 511 F. 2d 25.

No. 74-6231. Klein  v . Immigration  and  Naturali -
zation  Serv ice . C. A. 9th Cir. Certiorari denied. Mr . 
Justice  Douglas  would grant certiorari.

No. 74—1440. Michigan  v . Reed . Sup. Ct. Mich. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported beloW: 
393 Mich. 342, 224 N. W. 2d 867.
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No. 74-1310. Edwa rds  Undergro und  Water  Dis -
tri ct  et  al . v. Hills , Secre tary  of  Housi ng  and  Urban  
Developm ent , et  al . C. A. 5th Cir. Certiorari denied. 
Mr . Justice  Douglas  and Mr . Just ice  Blackmun  
would grant certiorari. Reported below: 502 F. 2d 43.

No. 74-1388. Peacock  v . Board  of  Regent s  of  the  
Univers iti es  and  State  Colleges  of  Arizona  et  al . 
C. A. 9th Cir. Motion of Association of California 
School Administrators for leave to file a brief as amicus 
curiae granted. Certiorari denied. Mr . Justice  Doug -
las  would grant certiorari. Reported below: 510 F. 2d 
1324.

Rehearing Denied
No. 73-1765. Meek  et  al . v . Pittenger , Secre tary  

of  Educat ion , et  al ., 421 U. S. 349;
No. 74-950. Barrett  v . Unite d  State s , 421 U. S. 964;
No. 74-991. Costa nza  v . United  Stat es , 421 U. S. 

987;
No. 74-1116. Smith  v . United  State s , 421 U. S. 980;
No. 74-1164. Alfre d  A. Knopf , Inc ., et  al . v . Colby , 

Director , Central  Intel ligence  Agency , et  al ., 421 
U. S. 992;

No. 74-1210. Sadlak  v . Gilli gan , Govern or  of  
Ohio , et  al ., 421 U. S. 956;

No. 74-1280. Nat  Harrison  Associat es , Inc . v . 
Louisvi lle  Gas  & Electric  Co . et  al ., 421 U. S. 988;

No. 74-5922. Crosie r  v . Calif ornia , 421 U. S. 966;
No. 74-6068. Entrekin  v . United  Stat es , 421 U. S. 

977; and
No. 74-6169. Entreki n  v . United  States , 421 U. S. 

977. Petitions for rehearing denied. Mr . Justic e  
Douglas  took no part in the consideration or decision of 
these petitions.
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No. 74-6109. Bragg  v . Mid -America  Federal  Sav -
ings  & Loan  Assn ., et  al ., 421 U. S. 933;

No. 74-6122. Harrels on  v . United  States , 421 U. S. 
968; and

No. 74-6357. Roots  v . Wainwri ght , Corrections  
Direct or , 421 U. S. 996. Petitions for rehearing denied. 
Mr . Justice  Douglas  took no part in the consideration 
or decision of these petitions.

No. 74-6092. Boras ky  v . United  States , 421 U. S. 
977. Petition for rehearing and other relief denied. 
Mr . Justice  Dougla s took no part in the consideration 
or decision of this petition.

June  30, 1975*
Vacated and Remanded on Appeal

No. 74-726. Sheldon , Hospit al  Superintendent  v . 
Reynolds ; and

No. 74—5743. Reynolds  v . Sheldon , Hospit al  Su -
peri ntendent . Appeals from D. C. N. D. Tex. Mo-
tions of Perry Wayne Reynolds for leave to proceed in 
forma pauperis granted, judgment vacated, and cases re-
manded for further consideration in light of O’Connor v. 
Donaldson, ante, p. 563. Reported below: 381 F. Supp. 
1374.

No. 74-1181. Mazer  et  al . v . Weinberger , Secre -
tary  of  Health , Education , and  Welfare , et  al . ; and

No. 74-5538. Kohr  v . Weinberger , Secret ary  of  
Health , Education , and  Welfare , et  al . Appeals 
from D. C. E. D. Pa. Motion of appellant in No. 74- 
5538 for leave to proceed in forma pauperis granted. 
Judgments vacated and cases remanded to the United

*Mr . Just ice  Dou gla s took no part in the consideration or de-
cision of cases in which orders hereinafter reported were announced 
on this date.
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States District Court for the Eastern District of Penn-
sylvania to consider its jurisdiction in light of Weinberger 
v. Salfi, ante, p. 749. Reported below: No. 74—1181, 385 
F. Supp. 1321; No. 74-5538, 378 F. Supp. 1299.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  Mar -
shall  joins, dissenting.

The Court remands these cases for consideration in 
light of Weinberger v. Salfi, ante, p. 749, of the question 
whether there was jurisdiction in the District Court. It 
appears from the papers before us that the record in these 
cases concerning exhaustion of administrative remedies 
under 42 U. S. C. § 405 (g) is precisely the same as the 
record in Salfi, supra. In all three cases, the plaintiffs did 
not exhaust fully on the constitutional question because 
they believed exhaustion to be futile; and in all three 
cases, the Secretary objected in the District Court that 
there was no jurisdiction because exhaustion was not com-
pleted through a hearing. See Salfi, ante, p. 786 (Bren -
nan , J., dissenting). I believe that if § 405 (g) is, as the 
Court holds in Salfi, to be the exclusive jurisdictional 
basis for constitutional attacks upon Title II of the Social 
Security Act, then we should not require exhaustion past 
the point of futility, even if the Secretary so desires. See 
Salfi, ante, at 793-794 (Brennan , J., dissenting). But 
even on the Court’s holding in Salfi, which leaves the 
determination of futility to the Secretary, I think we are 
at least obliged to be consistent in our treatment of cases 
decided upon identical records. Since the Court found 
in Salfi that the Secretary had determined exhaustion to 
be adequate, consistency certainly requires that the Court 
make the same determination, albeit fictitious, in these 
cases. This would eliminate any jurisdictional question, 
and reaching the merits, I would affirm in both cases.
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No. 74-6102. Hagler  et  ux . v . Snow , Judge . Ap-
peal from Sup. Ct. Utah. Motion of appellants for leave 
to proceed in forma pauperis granted. Judgment va-
cated and case remanded for further consideration in 
light of North Georgia Finishing, Inc. v. Di-Chem, Inc., 
419 U. S. 601 (1975).

Certiorari Granted—Vacated and Remanded
No. 73-6064. Huston  v . Califor nia . Ct. App. Cal., 

4th App. Dist. Motion for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and 
case remanded for further consideration in light of 
Faretta n . California, ante, p. 806.

No. 74-599. United  States  v . Speed  et  al . C. A. 
5th Cir. Motions of respondents for leave to proceed 
in forma pauperis and certiorari granted. Judgment va-
cated and case remanded for further consideration in 
light of Bowen v. United States, ante, p. 916, and United 
States v. Peltier, ante, p. 531. Reported below: 497 F. 
2d 546.

No. 74-970. City  of  Parma , Ohio , et  al . v . Cor -
neli us  et  al . C. A. 6th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further considera-
tion in light of Warth v. Seldin, ante, p. 490.

No. 74-993. Janney  v . United  States . C. A. 5th 
Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of United 
States v. Ortiz, ante, p. 891, and United States v. Brig- 
noni-Ponce, ante, p. 873. Reported below: 506 F. 2d 
897.

No. 74—1339. Guma nis  v . Donaldson . C. A. 5th 
Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of O’Connor v. 
Donaldson, ante, p. 563, and Wood v. Strickland, 420 
U. S. 308 (1975). Reported below: 493 F. 2d 507.



ORDERS 1053

422 U. S. June 30, 1975

No. 74-5913. Dunaw ay  v . New  York . Ct. App. 
N. Y. Motion for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Brown v. 
Illinois, ante, p. 590. Reported below: 35 N. Y. 2d 741, 
320 N. E. 2d 646.

No. 74-6014. Hart  v . United  States ; and Dixon  et  
al . v. United  Stat es . C. A. 5th Cir. Motion for leave 
to proceed in forma pauperis and certiorari granted. 
Judgment vacated and case remanded for further con-
sideration in light of United States v. Ortiz, ante, p. 891, 
and United States v. Brignoni-Ponce, ante, p. 873. Re-
ported below: 506 F. 2d 887 (first case); 506 F. 2d 899 
(second case).

No. 74-6016. Arnold  v . United  States . C. A. 5th 
Cir. Motion for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case re-
manded for further consideration in light of United 
States v. Ortiz, ante, p. 891, and United States v. Brig-
noni-Ponce, ante, p. 873. Reported below: 506 F. 2d 
899.

No. 74-6061. Rocha -Lopez  v . United  States . C. A. 
9th Cir. Motion for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of United 
States v. Ortiz, ante, p. 891, and United States v. Brig-
noni-Ponce, ante, p. 873.

No. 74-6086. Gonzalez -Diaz  v . United  Stat es . 
C. A. 9th Cir. Motion for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and 
case remanded for further consideration in light of United 
States v. Ortiz, ante, p. 891, and United States v. Brig-
noni-Ponce, ante, p. 873.
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No. 74-5551. Ryon  v . Maryland . Ct. Sp. App. Md. 
Motion for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated and case remanded 
for further consideration in light of Brown n . Illinois, 
ante, p. 590.

No. 74-6150. Coffey  et  al . v . Unite d  States . C. A. 
5th Cir. Motion for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of United 
States n . Brignoni-Ponce, ante, p. 873. Reported below: 
509 F. 2d 574.

Certiorari Granted—Affirmed in Part and Reversed in 
Part. (See No. 74r-337, ante, p. 922.)

Miscellaneous Orders
No. 74-730. Roemer  et  al . v . Board  of  Public  

Works  of  Maryla nd  et  al . Appeal from D. C. Md. 
[Probable jurisdiction noted, 420 U. S. 922.] Motion 
of appellees for additional time for oral argument granted 
and 15 additional minutes allotted for that purpose. Ap-
pellants allotted 15 additional minutes for oral argument.

No. 74-1179. United  States  v . Miller . C. A. 5th 
Cir. [Certiorari granted, 421 U. S. 1010.] Motion for 
appointment of counsel granted, and Denver Lee Ram- 
pey, Jr., Esquire, of Warner Robins, Ga., is appointed to 
serve as counsel for respondent in this case.

Probable Jurisdiction Noted or Postponed
No. 74-1137. Lavine , Commi ssi oner , Departm ent  

of  Social  Services  of  New  York  v . Milne  et  al . Ap-
peal from D. C. S. D. N. Y. Motion of appellees for 
leave to proceed in forma pauperis granted. Probable 
jurisdiction noted. Reported below: 384 F. Supp. 206.

No. 74-6212. Norton , a  minor , by  Chiles  v . Wein -
berger , Secre tary  of  Health , Education , and  Wel -
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fare . Appeal from D. C. Md. Motion for leave to pro-
ceed in forma pauperis granted. Further consideration 
of question of jurisdiction postponed to hearing of case 
on the merits. See Weinberger v. Salfi, ante, p. 749, at 
763 n. 8. Reported below: 390 F. Supp. 1084.

Certiorari Granted
No. 73-861. East  Carroll  Paris h  School  Board  et  

al . v. Marshall . C. A. 5th Cir. Certiorari granted. 
Reported below: 485 F. 2d 1297.

No. 74^520. Montany e , Correcti onal  Supe rin -
tendent , et  al . v. Haymes . C. A. 2d Cir. Motion of 
respondent for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 505 F. 2d 977.

No. 74-1055. Stone , Warden  v . Powell . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. In addition to those 
questions presented by the petition, counsel are requested 
to brief and argue the following question: Whether, in 
light of the fact that the District Court found that the 
Henderson, Nev., police officer had probable cause to ar-
rest respondent for violation of an ordinance which at 
the time of the arrest had not been authoritatively de-
termined to be unconstitutional, respondent’s claim that 
the gun discovered as a result of a search incident to that 
arrest violated his rights under the Fourth and Four-
teenth Amendments to the United States Constitution 
is one cognizable under 28 U. S. C. § 2254. Reported 
below: 507 F. 2d 93.

No. 74-1222. Wolf f , Warden  v . Rice . C. A. 8th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. In addition to those 
questions presented by the petition, counsel are requested 
to brief and argue the following question: Whether the 
constitutional validity of the entry and search of re-
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spondent’s premises by Omaha police officers under the 
circumstances of this case is a question properly cog-
nizable under 28 U. S. C. § 2254. Reported below: 513 
F. 2d 1280.

Certiorari Denied
No. 73-1856. Foers ter  v . United  States . C. A. 9th 

Cir. Certiorari denied.

No. 73-1896. Hendrix  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6851. Rodrig uez -Hernandez  v . United  
States. C. A. 5th Cir. Certiorari denied. Reported 
below: 493 F. 2d 168.

No. 73-6923. Rice  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied.

No. 73-6926. Smith  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 73-6975. Mille r  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 492 F. 2d 37 
and 499 F. 2d 1247.

No. 74-185. Green , Adminis trator  v . Weinberg  et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 
495 F. 2d 1368.

No. 74-572. Antico  v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari 
denied.

No. 74-584. Sears  v . Dann , Commi ss ioner  of  Pat -
ents . C. A. 4th Cir. Certiorari denied. Reported be-
low: 502 F. 2d 122.

No. 74-703. Philli ps  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 496 F. 2d 
1395.
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No. 73-7088. Dever , aka  DiZerega  v . United  States . 
C. A. 9th Cir. Certiorari denied.

No. 74-648. Owen  v . Unite d States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 463.

No. 74-904. Depart ment  of  Human  Reso urces  of  
Georgia  et  al . v . Burnha m et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 503 F. 2d 1319.

No. 74-5062. Quiroz -Reyna  v . Unite d States .
C. A. 9th Cir. Certiorari denied. Reported below: 500 
F. 2d 1223.

No. 74-5114. Larios -Montes  v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 500 
F. 2d 941.

No. 74-5148. Gordon  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 74-5214. Jeangu enat  v . Unite d  States . C. A. 
9th Cir. Certiorari denied.

No. 74-5307. Baca  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 74r-5422. Maduen o -Astorga  et  al . v . United  
States . C. A. 9th Cir. Certiorari denied. Reported 
below: 503 F. 2d 820.

No. 74-5554. Butler  v . Miss iss ipp i. Sup. Ct. Miss. 
Certiorari denied. Reported below: 296 So. 2d 673.

No. 74-5584. Sanders  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 498 F. 2d 911.

No. 74-6055. Evans  et  al . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 507 F. 2d 
879.
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No. 74-6003. Alvarez -Garcia  v . Unite d State s . 
C. A. 9th Cir. Certiorari denied.

No. 74-6126. Collin s v . Bensi nger  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 506 F. 2d 
1405.

No. 74-6259. Gonzales , aka  Martine z , et  al . v . 
Unite d  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 510 F. 2d 383.

No. 74-6327. De  Leon  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 506 F. 2d 
1054.

Assignment Order
An order of The  Chief  Justice  designating and as-

signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Seventh Circuit from October 20, 1975, to October 24, 
1975, and for such additional time as may be required to 
complete unfinished business, pursuant to 28 U. S. C. 
§ 294 (a), is ordered entered on the minutes of this 
Court, pursuant to 28 U. S. C. § 295.
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INDEX

ABRIDGING RIGHT TO VOTE. See Voting Rights Act of 1965. 

ABSENCE OF PROBABLE CAUSE. See Constitutional Law, VI, 
2-4.

ABUSE OF DISCRETION. See Federal-State Relations, 6.

ACCUMULATED EARNINGS TAX. See Internal Revenue Code.

ACQUISITIONS OF BANK BRANCHES. See Antitrust Acts,
1, 9; Bank Holding Company Act.

ACTIONS AGAINST UNITED STATES. See Jurisdiction, 2.

ADMINISTRATIVE PROCEDURE. See Judicial Review.

ADMISSIBILITY OF ACCUSED’S PRETRIAL SILENCE. See
Criminal Law, 4.

ADMISSIBILITY OF IN-CUSTODY STATEMENTS. See Con-
stitutional Law, VI, 5; Evidence.

AID TO FAMILIES WITH DEPENDENT CHILDREN. See 
Federal-State Relations, 1.

AIR TRANSPORT SAFETY. See Freedom of Information Act.

ALASKA. See Water Rights.

ALIENS. See Constitutional Law, VI, 1, 3.

AMERICAN STOCK EXCHANGE. See Antitrust Acts, 10-11.

ANNEXATIONS. See Voting Rights Act of 1965.

ANTITRUST ACTS. See also Bank Holding Company Act.
1. Clayton Act—Acquisitions of de facto bank branches.—Pro-

posed acquisitions by banking system of de facto branches will not 
violate § 7 of Clayton Act. Since system’s program of founding and 
maintaining new de facto branches in face of Georgia’s antibranching 
law did not violate Sherman Act, and since de facto branches that 
system proposes to acquire were all founded ab initio with system’s 
sponsorship, it follows that proposed acquisitions will extinguish no 
present competitive conduct or relationships. As for future com-
petition, there is no evidence of any realistic prospect that denial of 
acquisitions would lead defendant banks to compete against each 
other, Clayton Act being concerned with “probable” effects on com-
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ANTITRUST ACTS—Continued.
petition, not with “ephemeral possibilities.” U. S. v. Citizens & 
Southern National Bank, p. 86.

2. Clayton Act—“Engaged in commerce.”—Phrase “engaged in 
commerce” as used in § 7 of Clayton Act means engaged in flow of 
interstate commerce, and was not intended to reach all corporations 
engaged in activities subject to federal commerce power; hence, 
phrase does not encompass corporations engaged in intrastate activi-
ties substantially affecting interstate commerce, and § 7 can be 
applicable only when both acquiring corporation and acquired cor-
poration are engaged in interstate commerce. U. S. v. American 
Bldg. Maintenance Industries, p. 271.

3. Clayton Act—“In commerce”—Janitorial services.—Since jani-
torial service firms, which were acquired by appellee, one of largest 
suppliers of such services in country, and which supplied about 7% 
of such services in Southern California, did not participate directly 
in sale, purchase, or distribution of goods or services in interstate 
commerce, they were not “engaged in commerce” within meaning of 
§ 7 of Clayton Act. And neither supplying local services to corpora-
tions engaged in interstate commerce nor using locally bought sup-
plies manufactured outside California sufficed to satisfy § 7’s “in 
commerce” requirement. U. S. v. American Bldg. Maintenance 
Industries, p. 271.

4. Clayton Act—“In commerce”—Sherman Act.—Precise “in com-
merce” language of § 7 of Clayton Act is not coextensive with reach 
of power under Commerce Clause and is thus not to be equated 
with § 1 of Sherman Act which reaches impact of intrastate conduct 
on interstate commerce. U. S. v. American Bldg. Maintenance In-
dustries, p. 271.

5. Clayton Act—Jurisdictional requirements.—Jurisdictional re-
quirements of § 7 of Clayton Act cannot be satisfied merely by 
showing that allegedly anticompetitive acquisitions and activities 
affect commerce. U. S. v. American Bldg. Maintenance Industries, 
p. 271.

6. Purchase and sale of mutual-fund shares—Secondary market— 
Effect of Investment Company Act of 19Ifi—Statutory “brokers.”— 
Neither language nor legislative history of § 22 (d) of Investment 
Company Act of 1940—which provides that “no dealer shall sell 
[mutual-fund shares] to any person except a dealer, a principal 
underwriter, or the issuer, except at a current public offering price 
described in the prospectus”—justifies extending section’s price 
maintenance mandate beyond its literal terms to encompass trans-
actions by broker-dealers acting as statutory “brokers.” To con-
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strue § 22 (d) to cover all broker-dealer transactions would displace 
antitrust laws by implication and also would impinge on Securities 
and Exchange Commission’s more flexible authority under §22 (f). 
Implied antitrust immunity can be justified only by a convincing 
showing of clear repugnancy between antitrust laws and regulatory 
system, and here no such showing has been made. U. S. v. National 
Assn. Securities Dealers, p. 694.

7. Purchase and sale of mutual-fund shares—Secondary market— 
Horizontal combination and conspiracy—Implied immunity from 
antitrust liability.—Horizontal combination and conspiracy among 
appellee National Association of Securities Dealers’ members to 
prevent growth of a secondary dealer market in purchase and sale 
of mutual-fund shares charged in Count I of Government’s com-
plaint against appellees for alleged violations of Sherman Act, are 
neither required by § 22 (d) of Investment Company Act of 1940 
nor authorized under § 22 (f) of that Act, and therefore cannot find 
antitrust shelter therein. Securities and Exchange Commission’s 
exercise of regulatory authority under Maloney and Investment 
Company Acts is sufficiently pervasive, however, to confer implied 
immunity from antitrust liability for such activities. U. S. v. 
National Assn. Securities Dealers, p. 694.

8. Purchase and sale of mutual-fund shares—Secondary market— 
Vertical restrictions—Immunity from antitrust liability.—Vertical 
restrictions on secondary market activities in mutual-fund shares 
sought to be enjoined in Counts II-VIII of Government’s complaint 
against appellees for alleged violations of Sherman Act are among 
kinds of agreements authorized by § 22 (f) of Investment Company 
Act of 1940, and hence such restrictions are immune from liability 
under Sherman Act. U. S. v. National Assn. Securities Dealers, 
p. 694.

9. Sherman Act—Bank branching—State restrictions—De facto 
branches.—In face of stringent state restrictions on bank branching, 
appellees’ program of founding new de facto branches, and main-
taining them as such, did not infringe § 1 of Sherman Act. U. S. v. 
Citizens & Southern National Bank, p. 86.

10. Stock exchanges—Commission rates—Regulation by Securities 
and Exchange Commission—Antitrust immunity.—Section 19 (b) (9) 
of Securities Exchange Act of 1934 authorizing regulation of stock 
exchange commission rates, SEC’s long regulatory practice in review-
ing proposed rate changes and in making detailed studies of rates, 
culminating in adoption of a rule requiring a transition to com-
petitive rates, and continued congressional approval of SEC’s 
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authority over rates, all show that Congress intended Securities 
Exchange Act to leave supervision of fixing of reasonable rates to 
SEC. To interpose antitrust law, which would bar fixed commission 
rates as per se violations of Sherman Act, in face of positive SEC 
action, would unduly interfere with intended operation of Securities 
Exchange Act. Hence, implied repeal of antitrust laws is necessary 
to make that Act work as intended, since failure to imply repeal 
would render § 19 (b) (9) nugatory. Gordon v. New York Stock 
Exchange, p. 659.

11. Stock exchanges—Fixed commission rates—Antitrust immu-
nity.—System of fixed commission rates utilized by New York and 
American Stock Exchanges, which is under active supervision of 
Securities and Exchange Commission, is beyond reach of antitrust 
laws. Gordon v. New York Stock Exchange, p. 659.

APPEALS. See also Judicial Review; Jurisdiction, 1.
1. Direct appeal—Three-judge District Court—Declaratory judg-

ment and injunction—State obscenity statute—Supreme Court’s 
jurisdiction.—This Court has jurisdiction under 28 U. S. C. § 1253 
over appeal from three-judge District Court’s judgment declaring 
California obscenity statute unconstitutional and injunction against 
its enforcement and requiring return of seized copies of allegedly 
obscene film, and injunction, as well as declaratory judgment, are 
properly before Court. Hicks v. Miranda, p. 332.

2. Direct appeals—Three-judge District Court order re Interstate 
Commerce Commission order—“Injunction”—Supreme Court’s juris-
diction.—In environmental groups’ action challenging an ICC order 
terminating a general revenue proceeding without declaring certain 
railroad freight rate increases on recyclables unlawful, allegedly 
without preparing an environmental impact statement required by 
National Environmental Policy Act, this Court has jurisdiction over 
appeals by railroads, United States, and ICC from three-judge Dis-
trict Court’s order under 28 U. S. C. § 1253, which gives this Court 
jurisdiction to determine appeals from “an order granting or deny-
ing . . . an . . . injunction in any civil action . . . required ... to 
be heard and determined” by a three-judge district court, since 
District Court’s order, which not only declared that ICC had failed 
to comply with NEPA but also directed ICC to perform certain 
acts, was an “injunction” within meaning of § 1253, and since, more-
over, such order restrained “the enforcement, operation or execu-
tion” of ICC order within meaning of 28 U. S. C. § 2325, and hence 
could have been issued only by a three-judge court. Aberdeen & 
Rockfish R. Co. v. SCRAP, p. 289.
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APPORTIONMENT. See Elections, 5.

APPROVAL OF ANNEXATIONS. See Voting Rights Act of 
1965.

ARRESTS WITHOUT WARRANT OR PROBABLE CAUSE.
See Constitutional Law, VI, 5; Evidence.

ASSISTANCE OF COUNSEL. See Constitutional Law, VII, 4.

ATLANTA. See Antitrust Acts, 1, 9; Bank Holding Company 
Act.

AT-LARGE ELECTIONS. See Voting Rights Act of 1965.

ATTORNEY GENERAL’S APPROVAL OF ANNEXATIONS.
See Voting Rights Act of 1965.

ATTORNEY WORK-PRODUCT DOCTRINE. See Criminal Law, 
2.

AUTOMOBILE SEARCHES NEAR BORDER. See Constitu-
tional Law, VI, 1-4.

AVOIDANCE OF INCOME TAX AS TO SHAREHOLDERS. 
See Internal Revenue Code.

BACKPAY. See Civil Rights Act of 1964, 2-3, 5.

BANK HOLDING COMPANY ACT. See also Antitrust Acts, 
1, 9.

Sherman Act—De facto branch banks—Effect of grandfather pro-
vision of Bank Holding Company Act.—Since Attorney General took 
no action by July 1966 against three 5-percent de facto branch 
banks that were formed by appellee bank holding company prior to 
that date, transactions by which these banks became 5-percent banks 
fall within terms of grandfather provision of Bank Holding Company 
Act that “[a]ny acquisition, merger, or consolidation of the kind 
described in [12 U. S. C. § ] 1842 (a) . . . which was consummated 
at any time prior or subsequent to May 9, 1956, and as to which no 
litigation was initiated by the Attorney General prior to July 1, 1966, 
shall be conclusively presumed not to have been in violation of any 
antitrust laws other than” § 2 of Sherman Act, and therefore cor-
respondent associate programs in force at these banks are immune 
from attack under § 1 of Sherman Act. While appellee holding 
company’s formation of a de facto branch was a unique type of 
transaction, it may fairly be characterized as an “acquisition, merger, 
or consolidation of the kind described in [12 U. S. C. § ] 1842 (a),” 
and clearly falls within class of dealings by bank holding companies 
that Congress intended, in grandfather provision, to shield from
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retroactive challenge under antitrust laws. U. S. v. Citizens & 
Southern National Bank, p. 86.

BANK MERGER ACT OF 1966. See Antitrust Acts, 1, 9; Bank 
Holding Company Act.

BENCH CRIMINAL TRIALS. See Constitutional Law, VII, 4.

BORDER SEARCHES. See Constitutional Law, VI, 1^4.

BOUNDARY CHANGES. See Voting Rights Act of 1965.

BROADCASTING. See Copyright Act of 1909.

BROKERS. See Antitrust Acts, 6, 10-11.

BURDEN OF SHOWING ADMISSIBILITY OF IN-CUSTODY 
STATEMENTS. See Evidence.

CALIFORNIA. See Antitrust Acts, 2-5; Appeals, 1; Federal- 
State Relations, 2.

CASE OR CONTROVERSY. See Constitutional Law, I; Stand-
ing to Sue.

CENSORSHIP. See Constitutional Law, V.

CERTIORARI. See Jurisdiction, 5.

CHECKPOINT SEARCHES. See Constitutional Law, VI, 2-3.

CHILDREN’S SOCIAL SECURITY BENEFITS. See Constitu-
tional Law, III; Jurisdiction, 2-4.

CIVIL RIGHTS. See Standing to Sue.

CIVIL RIGHTS ACT OF 1871.
Confinement of mental patient—State hospital superintendent’s 

liability.—Since Court of Appeals did not consider whether trial 
judge erred in refusing to give instruction requested by petitioner 
state hospital superintendent concerning his claimed reliance on state 
law as authorization for continued confinement of respondent as 
mental patient, and since neither court below had benefit of this 
Court’s decision in Wood v. Strickland, 420 U. S. 308, on scope of a 
state official’s qualified immunity under 42 U. S. C. § 1983, case is 
vacated and remanded for consideration of petitioner’s liability vel 
non for monetary damages for violating respondent’s constitutional 
right. O’Connor v. Donaldson, p. 563.
CIVIL RIGHTS ACT OF 1964.

1. Employment tests—Job relatedness—Validation study—De-
fects.—Measured against standard that employment tests are im-
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permissible unless shown, by professionally acceptable methods, to 
be “predictive of or significantly correlated with important elements 
of work behavior which comprise or are relevant to the job or jobs 
for which candidates are being evaluated,” petitioner employer’s 
validation study is materially defective in that (1) it would.not, 
because of odd patch work of results from its application, have 
“validated” two general ability tests used by petitioner for all skilled 
lines of progression for which two tests are, apparently, now re-
quired; (2) it compared test scores with subjective supervisorial 
rankings, affording no means of knowing what job-performance cri-
teria supervisors were considering; (3) it focused mostly on job 
groups near top of various lines of progression, but fact that test of 
those employees working near top of a line of progression score well 
on a test does not necessarily mean that test permissibly measures 
qualifications of new workers entering lower level jobs; and (4) it 
dealt only with job-experienced, white workers, but tests themselves 
are given to new job applicants, who are younger, largely inexperi-
enced, and in many instances nonwhite. Albemarle Paper Co. v. 
Moody, p. 405.

2. Title VII—Discrimination—Backpay.—Given a finding of un-
lawful discrimination, backpay should be denied only for reasons 
that, if applied generally, would not frustrate central statutory 
purposes manifested by Congress in enacting Title VII of Act of 
eradicating discrimination throughout economy and making persons 
whole for injuries suffered through past discrimination. Albemarle 
Paper Co. v. Moody, p. 405.

3. Title VII—Discrimination—Backpay—Absence of bad faith.— 
Absence of bad faith is not a sufficient reason for denying backpay, 
Title VII of Act not being concerned with employer’s “good intent 
or absence of discriminatory intent,” for “Congress directed the 
thrust of the Act to the consequences of employment practices, not 
simply the motivation.” Albemarle Paper Co. v. Moody, p. 405.

4. Title VII—Discrimination—Employment tests—Validation— 
Relief.—In view of facts that during appellate stages of litigation 
wherein respondent employees charged petitioner employer and union 
with violations of Title VII of Act employer has apparently been 
amending its departmental organization and use made of its employ-
ment tests; that issues of standards of proof for job relatedness and 
of evidentiary procedures involving validation tests have not until 
now been clarified; and that provisional use of tests pending new 
validation efforts may be authorized, District Court on remand 

579-206 0 - 77 - 66
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should initially fashion necessary relief. Albemarle Paper Co. v. 
Moody, p. 405.

5. Title VII—Discrimination—Tardy backpay demand.—Whether 
respondent employees’ tardiness and inconsistency in making their 
backpay demand in their suit initially seeking injunctive relief 
against alleged violations of Title VII of Act were excusable and 
whether they actually prejudiced petitioners, employer and union, 
are matters that will be open to review by Court of Appeals if 
District Court, on remand, decides again to decline a backpay 
award. Albemarle Paper Co. v. Moody, p. 405.

CLASS ACTIONS. See Jurisdiction, 2-4.

CLAYTON ACT. See Antitrust Acts, 1-5; Bank Holding Com-
pany Act.

CLOSING ARGUMENTS IN CRIMINAL TRIALS. See Consti-
tutional Law, VII, 4.

COMMERCE CLAUSE. See Antitrust Acts, 2, 4.

COMMERCIAL AIRLINES. See Freedom of Information Act.

COMMISSION RATES. See Antitrust Acts, 10-11.

COMMUNICATIONS BETWEEN JUDGE AND JURY. See
Criminal Law, 1.

COMPENSATION FOR DISABILITY. See Longshoremen’s and 
Harbor Workers’ Compensation Act.

COMPETITION. See Antitrust Acts, 1, 5.

COMPULSORY PROCESS. See Constitutional Law, VII, 2.

CONFESSIONS. See Constitutional Law, VI, 5; Evidence.

CONFINEMENT OF MENTAL PATIENT. See Civil Rights Act 
of 1871; Constitutional Law, II.

CONNECTICUT. See Federal-State Relations, 1.

CONSTITUTIONAL LAW. See also Contempt; Criminal Law, 
3-4; Evidence; Federal Rules of Criminal Procedure; Federal- 
State Relations, 6; Standing to Sue.

I. Case or Controversy.
Mootness.—In light of respondent’s return from maximum security 

to medium security prison and later transfer to a minimum security 
prison, his suit seeking declaratory and injunctive relief because of 
his transfer, without explanation or hearing, from a medium security 
to a maximum security prison, does not present a case or controversy 
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as required by Art. Ill of Constitution but is now moot and must 
be dismissed, since as to original complaint there is now no reason-
able expectation that wrong will be repeated and question presented 
does not fall within category of harm capable of repetition, yet 
evading review. Preiser v. Newkirk, p. 395.

II. Due Process.
Right to liberty—Mental patient.—A State cannot constitutionally 

confine, without more, a nondangerous individual who is capable of 
surviving safely in freedom by himself or with help of willing and 
responsible family members or friends, and since jury found, upon 
ample evidence, that petitioner state hospital superintendent did so 
confine respondent as a mental patient, it properly concluded that 
petitioner had violated respondent’s right to liberty. O’Connor v. 
Donaldson, p. 563.

III. Equal Protection of the Laws.
Social Security Act—Duratior^oj-relationship requirements.— 

Duration-of-relationship requirements of 42 U. S. C. §§ 416 (c) (5) 
and (e)(2) (1970 ed. and Supp. Ill), which define “widow” and 
“child” so as to exclude from social security insurance benefits sur-
viving wives and stepchildren who had their respective relationships 
to a deceased wage earner for less than nine months prior to his 
death, are not unconstitutional. A statutory classification in area of 
social welfare such as Social Security program is constitutional if it 
is rationally based and free from invidious discrimination Wein-
berger v. Salfi, p. 749.

IV. Fifth Amendment.
Privilege against self-incrimination—Testimony or statements of 

third parties.—Fifth Amendment privilege against compulsory self-
incrimination, being personal to defendant, does not extend to testi-
mony or statements of third parties called as witnesses at trial. In 
this instance fact that statements of third parties were elicited by a 
defense investigator on respondent’s behalf does not convert them 
into respondent’s personal communications, and requiring their pro-
duction would in no sense compel respondent to be a witness against 
himself or extort communications from him. United States v. 
Nobles, p. 225.

V. First Amendment.
Freedom of speech—Ordinance prohibiting drive-in theaters from 

showing films containing nudity—Facial invalidity.—A Jacksonville, 
Fla., ordinance making it a public nuisance and a punishable offense 



1070 INDEX

CONSTITUTIONAL LAW—Continued.
for a drive-in theater to exhibit films containing nudity, when screen 
is visible from a public street or place, is facially invalid as an 
infringement of First Amendment rights. Ordinance cannot be justi-
fied either as an exercise of city’s police power for protection of 
children against viewing films or as a traffic regulation. Erznoznik 
v. City of Jacksonville, p. 205.

VI. Fourth Amendment.
1. Searches and seizures—Border Patrol—Roving patrol—Author-

ity to stop vehicle and question occupants.—Fourth Amendment does 
not allow a roving patrol of Border Patrol to stop a vehicle near 
Mexican border and question its occupants about their citizenship 
and immigration status, when only ground for suspicion is that 
occupants appear to be of Mexican ancestry. Except at border and 
its functional equivalents, patrolling officers may stop vehicles only 
if they are aware of specific articulable facts, together with rational 
inferences therefrom, reasonably warranting suspicion that vehicles 
contain aliens who may be illegally in country. United States v. 
Brignoni-Ponce, p. 873.

2. Searches and seizures—Border Patrol—Roving patrols—Traffic 
checkpoints—Nonretroactivity.—Principles of Almeida-Sanchez n . 
United States, 413 U. S. 266, that Fourth Amendment prohibits 
Border Patrol from using roving patrols to search vehicles, without 
a warrant or probable cause, at points removed from border and its 
functional equivalents, will not be applied retroactively to invalidate 
searches that occurred prior to date of that decision. As Court of 
Appeals in this case correctly decided that Almeida-Sanchez did not 
apply retroactively, petitioner is not entitled to benefit of that 
court’s further but unnecessary ruling that Almeida-Sanchez ex-
tended to searches at traffic checkpoints. Bowen v. United States, 
p. 916.

3. Searches and seizures—Border Patrol—Traffic checkpoints.— 
Fourth Amendment forbids Border Patrol officers, in absence of 
consent or probable cause, to search private vehicles at traffic check-
points removed from border and its functional equivalents, and for 
this purpose there is no difference between a checkpoint and a 
roving patrol. United States v. Ortiz, p. 891.

4. Searches and seizures—Border Patrol automobile search—Ret-
roactivity of exclusionary rule.—This Court’s decision in Almeida- 
Sanchez v. United States, 413 U. S. 266, which held that a warrant-
less automobile search, conducted about 25 air miles from Mexican 
border by Border Patrol agents acting without probable cause, 
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contravened Fourth Amendment, does not apply to Border Patrol 
searches like one in this case, which, though concededly unconstitu-
tional under Almeida-Sanchez standards, was conducted prior to 
June 21, 1973, date of that decision. Policies underlying exclu-
sionary rule do not require retroactive application of Almeida- 
Sanchez where, as here, agents were acting in reliance upon a federal 
statute supported by longstanding administrative regulations and 
continuous judicial approval. United States v. Peltier, p. 531.

5. Searches and seizures—Illegal arrest—Inculpatory statements— 
Effect of Miranda warnings.—Illinois courts erred in adopting a 
per se rule that Miranda v. Arizona, 384 U. S. 436, warnings in and 
of themselves broke causal chain between petitioner’s illegal arrest 
and his giving of in-custody inculpatory statements after such warn-
ings so that any such statement, even one induced by continuing 
effects of unconstitutional custody, was admissible so long as, in 
traditional sense, it was voluntary and not coerced in violation of 
Fifth and Fourteenth Amendments. When exclusionary rule is used 
to effectuate Fourth Amendment, it serves interests and policies that 
are distinct from those it serves under Fifth, being directed at all 
unlawful searches and seizures, and not merely those that happen to 
produce incriminating material or testimony as fruits. Thus, even 
if statements in this case were found to be voluntary under Fifth 
Amendment, Fourth Amendment issue remains. Wong Sun v. 
United States, 371 U. S. 471, requires not merely that a statement 
meet Fifth Amendment voluntariness standard but that it be “suf-
ficiently an act of free will to purge the primary taint” in light of 
distinct policies and interests of Fourth Amendment. Brown v. 
Illinois, p. 590.

VII. Sixth Amendment.
1. Right to jury trial—Labor union—Violation of National Labor 

Relations Act injunction—Contempt.—Petitioner labor union, which 
was charged with criminal contempt for violating temporary injunc-
tions issued pursuant to § 10 (I) of NLRA against picketing of an 
employer pending National Labor Relations Board’s final disposi-
tion of employer’s unfair labor practice charge against such picket-
ing, and which upon being adjudged guilty was fined $10,000, does 
not have a right to a jury trial under Art. Ill, § 2, of Constitution, 
and Sixth Amendment. Despite 18 U. S. C. § 1 (3), which defines 
petty offenses as those crimes “the penalty for which does not 
exceed imprisonment for a period of six months, or a fine of not 
more than $500, or both,” a contempt need not be considered a 
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serious crime under all circumstances where punishment is a fine of 
more than $500, unaccompanied by imprisonment. Here, where it 
appears that petitioner union collects dues from some 13,000 persons, 
$10,000 fine imposed was not of such magnitude that union was 
deprived of whatever right to a jury trial it might have under Sixth 
Amendment. Muniz v. Hoffman, p. 454.

2. Rights to compulsory process and cross-examination—Defense 
investigator’s testimony.—It was within District Court’s discretion 
to assure that jury would hear defense investigator’s full testimony 
rather than a truncated portion favorable to respondent, and court’s 
ruling that investigator could not testify about his interviews with 
key prosecution witnesses unless investigator’s report, as edited by 
court to excise irrelevant matters, was submitted to prosecution for 
inspection at completion of investigator’s testimony, did not deprive 
respondent of Sixth Amendment rights to compulsory process and 
cross-examination. That Amendment does not confer right to pre-
sent testimony free from legitimate demands of adversary system 
and cannot be invoked as a justification for presenting what might 
have been a half-truth. United States v. Nobles, p. 225.

3. State criminal trial—Defendant’s right to self-representation.— 
Sixth Amendment as made applicable to States by Fourteenth 
guarantees that a defendant in a state criminal trial has an inde-
pendent constitutional right of self-representation and that he may 
proceed to defend himself without counsel when he voluntarily and 
intelligently elects to do so; and in this case state courts erred in 
forcing petitioner against his will to accept a state-appointed public 
defender and in denying his request to conduct his own defense. 
Faretta v. California, p. 806.

4. State criminal trial—Right to make defense—Denial of final 
summation.—A total denial of opportunity for final summation in a 
nonjury criminal trial as well as in a jury trial deprives accused of 
basic right to make his defense, and a New York statute granting 
every judge in a nonjury criminal trial power to deny such snm- 
mation before rendition of judgment violates Sixth Amendment. as 
applied against States by Fourteenth. Herring v. New York, p. 
853.

CONTEMPT. See also Constitutional Law, VH, 1.
1. Violation of National Labor Relations Act injunction—Right to 

jury trial.—Petitioner labor union officer and union, who were 
charged with criminal contempt for violating temporary injunctions 
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issued pursuant to § 10 (I) of NLRA against picketing of an em-
ployer pending National Labor Relations Board’s final disposition 
of employer’s unfair labor practice charge against such picketing, 
are not entitled to a jury trial under 18 U. S. C. § 3692, which 
provides for jury trial in contempt cases arising under any federal 
law governing issuance of injunctions “in any case” growing out of 
a labor dispute. Muniz v. Hoffman, p. 454.

2. Violation of National Labor Relations Act injunction—Right to 
jury trial—Exemption from Norris-LaGuardia Act.—It is clear from 
§ 10 (Z) of NLRA, as added by Labor Management Relations Act, 
and related sections, particularly § 10 (h) (which provides that 
courts’ jurisdiction to grant temporary injunctive relief or to en-
force or set aside a National Labor Relations Board unfair labor 
practice order shall not be limited by Norris-LaGuardia Act), and 
from legislative history of such sections, that Congress not only 
intended to exempt injunctions authorized by NLRA and LMRA 
from Norris-LaGuardia Act’s limitations, including original § 11 of 
Act (now repealed) requiring jury trials in contempt acts arising 
out of that Act, but also intended that civil and criminal contempt 
proceedings enforcing those injunctions were not to afford contem- 
nors right to a jury trial. By providing for labor Act injunctions 
outside Norris-LaGuardia Act’s framework, Congress necessarily con-
templated that there would be no right to a jury trial in such con-
tempt proceedings. Muniz v. Hoffman, p. 454.

COOK INLET. See Water Rights.

COPYRIGHT ACT OF 1909.
Receipt of copyrighted songs on food shop radio.—Respondent’s 

receipt of petitioners’ copyrighted songs in his food shop from local 
broadcasting station, which, as opposed to respondent, was licensed 
by American Society of Composers, Authors and Publishers to per-
form songs, did not infringe upon petitioners’ exclusive right, under 
Act, “[t]o perform the copyrighted work publicly for profit,” since 
radio reception did not constitute a “performance” of copyrighted 
songs. Twentieth Century Corp. v. Aiken, p. 151.

CORPORATIONS. See Elections, 1-3; Internal Revenue Code.

“CORRESPONDENT ASSOCIATE” BANKS. See Antitrust 
Acts, 1, 9; Bank Holding Company Act.

CRIMINAL CONTEMPT. See Constitutional Law, VII, 1; Con-
tempt.
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CRIMINAL LAW. See also Constitutional Law, IV; V; VI; VII, 
2—4; Elections, 1; Evidence; Federal Rules of Criminal Pro-
cedure.

1. Accused’s right to be present at trial—Effect of absence during 
judge’s communication to jury—“[T]he orderly conduct of a trial 
by jury, essential to the proper protection of the right to be heard, 
entitles the parties ... to be present in person or by counsel at 
all proceedings from the time the jury is impaneled until it is dis-
charged after rendering the verdict,” and, as Shields v. United 
States, 273 U. S. 583, and Fed. Rule Crim. Proc. 43 make clear, a 
criminal defendant has the right to be present "at every stage of 
the trial including the impaneling of the jury and the return of the 
verdict.” Although a violation of Rule 43 may in some circum-
stances be harmless error, that conclusion cannot be reached in this 
case where trial judge, through marshal, answered affirmatively jury’s 
question whether he would accept a verdict of “Guilty as charged 
with extreme mercy of the Court.” At very least, trial court should 
have reminded jury that its recommendation would not in any way 
be binding and should have admonished jury to reach its verdict 
without regard to what sentence might be imposed. In circum-
stances of this case, trial court’s errors were such as to warrant this 
Court’s taking cognizance of them regardless of petitioner’s failure 
to raise issue in Court of Appeals or in this Court. Rogers v. United 
States, p. 35.

2. Disclosure of investigative report—Effect of attorney work-
product doctrine—Waiver.—Qualified privilege derived from at-
torney work-product doctrine is not available to prevent disclosure 
to prosecution of report of respondent’s defense investigator, since 
respondent, by electing to present investigator as a witness, waived 
privilege with respect to matters covered in his testimony. United 
States v. Nobles, p. 225.

3. Production of witness statements—Defense investigator’s re-
port.—In a proper case, prosecution, as well as defense, can invoke 
federal judiciary’s inherent power to require production of previously 
recorded witness statements that facilitate full disclosure of all rele-
vant facts. Here report of defense investigator, who had obtained 
statements from key prosecution witnesses, might provide critical 
insight into issue of witness’ credibility that investigator’s testimony 
would raise and hence was highly relevant to such issues. United 
States v. Nobles, p. 225.

4. Reference in trial to accused’s silence during police interroga-
tion—Prejudicial impact.—Respondent’s silence during police inter-
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rogation following his arrest for robbery and after he had been 
advised of his right to remain silent, lacked significant probative 
value and under these circumstances any reference during cross- 
examination of him to such silence carried with it an intolerably 
prejudicial impact. This Court, exercising its supervisory authority 
over lower federal courts, therefore concludes that respondent is 
entitled to a new trial. United States v. Hale, p. 171.

CROSS-EXAMINATION. See Constitutional Law, VII, 2; Crim-
inal Law, 4.

CUSTODIAL CONFINEMENT OF MENTAL PATIENT. See
Civil Rights Act of 1871; Constitutional Law, II.

DAMAGES. See Civil Rights Act of 1871.

DEALERS. See Antitrust Acts, 6-8.

DECLARATORY JUDGMENTS. See Appeals, 1; Federal-State 
Relations, 2-3, 5.

DE FACTO BANK BRANCHES. See Antitrust Acts, 1, 9; Bank 
Holding Company Act.

DEFENSE INVESTIGATORS. See Constitutional Law, IV; VII, 
2; Criminal Law, 2-3; Federal Rules of Criminal Procedure.

DEFENSE WITHOUT COUNSEL. See Constitutional Law, VII, 
3.

DE JURE BANK BRANCHES. See Antitrust Acts, 1, 9; Bank 
Holding Company Act.

DENIAL OF RIGHT TO VOTE. See Voting Rights Act of 1965, 
2.

DENIAL OF SUMMATIONS IN CRIMINAL TRIALS. See Con-
stitutional Law, VII, 4.

DEPRIVATION OF LIBERTY. See Constitutional Law, II.

DIRECT APPEALS. See Appeals.

DISABILITY COMPENSATION. See Longshoremen’s and Har-, 
bor Workers’ Compensation Act.

DISCLOSURE OF INFORMATION. See Freedom of Informa-
tion Act.

DISCLOSURE OF STOCK OWNERSHIP. See Securities Ex-
change Act of 1934.
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DISCRETION OF TRIAL COURT. See Constitutional Law, VII, 
2; Federal-State Relations, 6.

DISCRIMINATION. See Civil Rights Act of 1964; Standing to 
Sue; Voting Rights Act of 1965, 2.

DISCRIMINATORY EMPLOYMENT PRACTICES. See Civil 
Rights Act of 1964.

DISTRICT COURTS. See Appeals; Federal-State Relations, 2—6; 
Judicial Review; Jurisdiction, 1-4.

DRIVE-IN MOVIE THEATERS. See Constitutional Law, V.

DUE PROCESS. See Constitutional Law, II; III.

DURATION-OF-RELATIONSHIP REQUIREMENTS. See Con-
stitutional Law, III; Jurisdiction, 2-4.

EFFECT ON INTERSTATE COMMERCE. See Antitrust Acts, 
2, 4-5.

ELECTIONS. See also Voting Rights Act of 1965.
1. Prohibition against political contributions by corporation— 

Violation—No implied private right of action.—With respect to 
whether respondent stockholder has an implied right of action for a 
violation of 18 U. S. C. § 610, which prohibits corporations from 
making contributions or expenditures in connection with specified 
federal elections, § 610 was primarily concerned, not with internal 
relations between corporations and stockholders, but with corpora-
tions as a source of aggregated wealth and therefore of potential 
corrupting influence; thus this statute differs from other criminal 
statutes in which private causes of action have been inferred because 
of a clearly articulated federal right in plaintiff, or a pervasive legis-
lative scheme governing relationship between plaintiff class and de-
fendant class in a particular regard. Cort v. Ash, p. 66.

2. Prohibition against political contributions by corporation—Vio-
lation—Stockholder’s remedy.—Respondent stockholder’s derivative 
suit with regard to alleged violation by petitioner directors of peti-
tioner Delaware corporation in connection with 1972 Presidential 
election, of 18 U. S. C. § 610, which prohibits corporations from 
making contributions or expenditures in connection with specified 
federal elections, cannot be implied under § 610, and respondent’s 
remedy, if any, must be under Delaware’s corporation law. Cort v. 
Ash, p. 66.

3. Prohibition against political contributions by corporation—Vio-
lation—Stockholder’s remedy—Effect of intervening law.—Federal 
Election Campaign Act Amendments of 1974, under which Federal 
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Election Commission can receive citizen complaints of statutory vio-
lations and where warranted request Attorney General to seek in-
junctive action, constitute an intervening law that relegates to 
Commission’s cognizance respondent’s complaint as citizen or stock-
holder for injunctive relief against any alleged violations in future 
elections of 18 U. S. C. § 610, which prohibits corporations from 
making contributions or expenditures in connection with specified 
federal elections, since this Court must examine this case according 
to law existing at time of its decision. Cort v. Ash, p. 66.

4. Texas Election Code—Intervening legislation—Mootness.—In 
light of recent amendments to Texas Election Code provision whose 
constitutionality is at issue, District Court’s judgment is vacated, and 
case is remanded to that court for reconsideration and for dismissal 
if case is or becomes moot. Hill v. Printing Industries of Gulf 
Coast, p. 937.

5. Texas election districts—Intervening legislation—Mootness.— 
In light of recent Texas apportionment legislation substituting single-
member election districts for multimember districts at issue, Dis-
trict Court’s judgment is vacated, and case is remanded to that court 
for reconsideration and for dismissal if case is or becomes moot. 
White v. Regester, p. 935.

EMPLOYER AND EMPLOYEES. See Civil Rights Act of 
1964.

EMPLOYMENT TESTS. See Civil Rights Act of 1964, 1, 4.

ENVIRONMENTAL IMPACT STATEMENTS. See Appeals, 2;
Judicial Review.

EQUAL EMPLOYMENT OPPORTUNITY ACT OF 1972. See 
Civil Rights Act of 1964, 2-4.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, 
III.

EQUITY. See Securities Exchange Act of 1934.

EVIDENCE. See also Constitutional Law, VI, 5; Water Rights.
Voluntariness of confession—Factors considered—Admissibility— 

Burden of proof.—Question whether a confession is voluntary under 
Wong Sun v. United States, 371 U. S. 471, must be answered on 
facts of each case. Though Miranda v. Arizona, 384 U. S. 436, 
warnings are an important factor in resolving issue, other factors 
must be considered; and burden of showing admissibility of in- 
custody statements of persons who have been illegally arrested rests 
on prosecutor. State failed to sustain its burden in this case of
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showing that petitioner’s statements made after his illegal arrest 
and after Miranda warnings were given were admissible under Wong 
Sun. Brown v. Illinois, p. 590.

EVIDENCE OF SILENCE AT TIME OF ARREST. See Crim-
inal Law, 4.

EXCHANGE COMMISSION RATES. See Antitrust Acts, 10-11.

EXCLUSIONARY RULE. See Constitutional Law, VI, 4-5; Evi-
dence.

EXCLUSIONARY ZONING PRACTICES. See Standing to Sue.

EXEMPTION 3 OF FREEDOM OF INFORMATION ACT. See
Freedom of Information Act.

EXHAUSTION OF REMEDIES. See Jurisdiction, 1, 4.

FACIAL INVALIDITY. See Constitutional Law, V.

FAIR COMPETITION. See Antitrust Acts, 2-5.

FEDERAL AVIATION ACT OF 1958. See Freedom of Infor-
mation Act.

FEDERAL ELECTION CAMPAIGN ACT AMENDMENTS OF 
1974. See Elections, 3.

FEDERAL INTERFERENCE WITH STATE PROSECUTIONS.
See Federal-State Relations, 1—4; Jurisdiction, 5.

FEDERAL-QUESTION JURISDICTION. See Jurisdiction, 2.

FEDERAL RULES OF CRIMINAL PROCEDURE. See also Con-
stitutional Law, IV; VII, 2; Criminal Law, 1.

Rule 16—Effect on trial court’s discretion as to evidentiary ques-
tions at trial.—Rule 16, whose language and history both indicate 
that it addresses only pretrial discovery, imposes no constraint on 
District Court’s power to condition impeachment testimony of 
respondent’s witness, a defense investigator, on production of rele-
vant portions of his report. Fact that Rule incorporates Jencks 
Act limitation shows no contrary intent and does not convert Rule 
into a general limitation on trial court’s broad discretion as to evi-
dentiary questions at trial. United States v. Nobles, p. 225.

FEDERAL-STATE RELATIONS. See also Jurisdiction, 5; Water
Rights.

1. Aid to Families with Dependent Children—Connecticut stat-
ute—Conflict with Social Security Act—Intervening amendment.— 
A three-judge District Court’s judgment upholding constitutionality 
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of a Connecticut statute that requires mother of an illegitimate 
child receiving AFDC assistance to disclose putative father’s name 
and imposing a criminal sanction for noncompliance, and concluding 
that statute does not conflict with Social Security Act, is vacated 
and case is remanded for further consideration in light of an inter-
vening Social Security Act amendment requiring parents, as a condi-
tion of eligibility for AFDC assistance, to cooperate with state 
efforts to locate and obtain support from absent parents but pro-
viding no punitive sanctions, and, also, if a relevant state criminal 
proceeding is pending, in light of Younger v. Harris, 401 U. S. 37, 
and Huffman v. Pursue, Ltd., 420 U. S. 492. Roe v. Norton, p. 391.

2. Federal interference with state prosecution.—In action by ap-
pellee theater operators against appellant police officers and prose-
cuting attorneys, seeking an injunction against enforcement of 
California obscenity statute and for return of copies of allegedly 
obscene film seized in connection with state misdemeanor charges 
against theater employees, and a judgment declaring statute uncon-
stitutional, District Court erred in reaching merits of case despite 
appellants’ insistence that it be dismissed under Younger v. Harris, 
401 U. S. 37, and Samuels v. Mackell, 401 U. S. 66. Where state 
criminal proceedings are begun against federal plaintiffs after federal 
complaint is filed but before any proceedings of substance on merits 
have taken place in federal court, principles of Younger v. Harris 
should apply in full force. Here, appellees were charged in state 
criminal proceedings prior to appellants’ answering federal case and 
prior to any proceedings before three-judge court, and hence federal 
complaint should have been dismissed on appellants’ motion absent 
satisfactory proof of those extraordinary circumstances warranting 
one of exceptions to rule of Younger v. Harris and related cases. 
Hicks v. Miranda, p. 332.

3. Federal interference with state prosecution—Bar of injunctive 
and declaratory relief.—In District Court action by three corpora-
tions for relief against enforcement of ordinance proscribing topless 
dancing, only one of which corporations was prosecuted under 
ordinance, Younger v. Harris, 401 U. S. 37, squarely bars injunctive 
relief and Samuels v. Mackell, 401 U. S. 66, bars declaratory relief 
for that one corporation in view of fact that when criminal sum-
monses were issued against it on days immediately following filing 
of federal complaint, federal litigation was in an embryonic stage 
and no contested matter had been decided. Doran v. Salem Inn, 
Inc., p. 922.
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4. Federal relief against enforcement of ordinance.—In District 

Court action by three corporations for relief against enforcement of 
ordinance proscribing topless dancing, only one of which corpora-
tions was prosecuted under ordinance, question of entitlement to 
relief in light of Younger v. Harris, 401 U. S. 37, and companion 
cases, should be considered as to each corporation separately and 
not in light of contradictory outcomes and other factors relied upon 
by Court of Appeals when it lumped three plaintiffs together for 
purpose of holding that Younger v. Harris and companion cases did 
not bar relief. Doran v. Salem Inn, Inc., p. 922.

5. Federal relief against enforcement of ordinance.—In District 
Court action by three corporations for relief against enforcement of 
ordinance proscribing topless dancing, two corporations against which 
no criminal proceedings under ordinance were pending were not sub-
ject to restrictions of Younger v. Harris, 401 U. S. 37, in seeking 
declaratory relief. Those two corporations could also seek pre-
liminary injunctive relief without regard to Younger’s restrictions, 
since prior to a final judgment a declaratory remedy cannot afford 
relief comparable to a preliminary injunction. Doran v. Salem 
Inn, Inc., p. 922.

6. Federal relief against enforcement of ordinance.—In circum-
stances of case and in light of existing case law, District Court in 
action by three corporations for relief against enforcement of ordi-
nance proscribing topless dancing did not abuse its discretion in 
granting preliminary injunctive relief to two corporations against 
which no prosecution under ordinance was pending. District Court 
was entitled to conclude that these two corporations satisfied one 
of two traditional requirements for securing a preliminary injunc-
tion, viz., showing irreparable injury, because they made uncontested 
allegations that absent such relief they would suffer a substantial 
business loss and perhaps even bankruptcy. District Court was 
also entitled to conclude that those corporations satisfied other tra-
ditional requirement for interim relief by showing a likelihood that 
they would prevail on merits, since they were, inter alia, challenging 
(and had standing to challenge) a “topless” ordinance as being un-
constitutionally overbroad in its application to protected activities 
at places that do not serve liquor as well as to places that do. 
Doran v. Salem Inn, Inc., p. 922.

FIFTH AMENDMENT. See Constitutional Law, III; IV; VI, 5.

FILMS. See Appeals, 1; Constitutional Law, V; Federal-State
Relations, 2.
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FINALITY. See Jurisdiction, 1.

FINAL SUMMATIONS IN CRIMINAL TRIALS. See Constitu-
tional Law, VII, 4.

FIRST AMENDMENT. See Constitutional Law, V.

FISHING REGULATIONS. See Water Rights.

“FIVE-PERCENT” BANKS. See Antitrust Acts, 1, 9; Bank 
Holding Company Act.

FIXED COMMISSION RATES. See Antitrust Acts, 10-11.

FIXING PRICES OF MUTUAL-FUND SHARES. See Antitrust 
Acts, 6.

FLORIDA. See Civil Rights Act of 1871; Constitutional Law, 
II; V.

FLOW OF INTERSTATE COMMERCE. See Antitrust Acts, 
2-5.

FOOD SHOPS. See Copyright Act of 1909.

FOURTEENTH AMENDMENT. See Constitutional Law, II; VI, 
5; VII, 3-4.

FOURTH AMENDMENT. See Constitutional Law, VI.

FREEDOM OF INFORMATION ACT.
Exemption 3—Systemsworthiness Analysis Program (SWAP) Re-

ports.—Federal Aviation Administration’s SWAP Reports, which 
consist of FAA’s analyses of operation and maintenance performance 
of commercial airlines, are exempt from public disclosure under 
Exemption 3 of FOIA as being “specifically exempt from disclo-
sure by statute.” Broad discretion vested by Congress in FAA 
under § 1104 of Federal Aviation Act of 1958 to withhold informa-
tion from public is not necessarily inconsistent with Congress’ in-
tent in enacting FOIA to replace broad standard disclosure section of 
Administrative Procedure Act. Congress could appropriately con-
clude that public interest in air transport safety was better served 
by guaranteeing confidentiality of information necessary to secure 
from airlines maximum amount of information relevant to safety, 
and Congress’ wisdom in striking such a balance is not open to 
judicial scrutiny. FAA Administrator v. Robertson, p. 255.

FREEDOM OF SPEECH. See Constitutional Law, V.

FREIGHT RATES. See Appeals, 2; Judicial Review; Jurisdic-
tion, 1.
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FRUITS OF ILLEGAL ARREST. See Constitutional Law, VI, 5; 
Evidence.

GENERAL REVENUE PROCEEDINGS. See Appeals, 2; Ju-
dicial Review, 2-3; Jurisdiction, 1.

GEORGIA. See Antitrust Acts, 1, 9; Bank Holding Company 
Act.

“GRANDFATHER” PROVISIONS. See Bank Holding Company 
Act.

HARMLESS MENTAL PATIENTS. See Civil Rights Act of 
1871; Constitutional Law, II.

HEALTH, EDUCATION, AND WELFARE SECRETARY. See 
Jurisdiction, 2, 4.

HISTORIC BAYS. See Water Rights.

HOLDING COMPANIES. See Antitrust Acts, 1, 9; Bank Hold-
ing Company Act.

HORIZONTAL COMBINATIONS AND CONSPIRACIES. See 
Antitrust Acts, 7.

HOSPITALS FOR MENTAL PATIENTS. See Civil Rights Act 
of 1871; Constitutional Law, II.

IDENTIFICATION TESTIMONY. See Constitutional Law, IV; 
VII, 2; Criminal Law, 2-3; Federal Rules of Criminal Pro-
cedure.

ILLEGAL ARRESTS. See Constitutional Law, VI, 5; Evidence.

ILLEGAL ENTRY OF ALIENS. See Constitutional Law, VI, 
1, 3.

ILLEGITIMATE CHILDREN. See Federal-State Relations, 1.

IMMUNITY FROM ANTITRUST LIABILITY. See Antitrust 
Acts, 6-8, 10-11.

IMPEACHING CREDIBILITY. See Criminal Law, 3-4; Federal 
Rules of Criminal Procedure.

IMPLIED PRIVATE CAUSES OF ACTION. See Elections, 1-2.

IMPLIED REPEAL OF ANTITRUST LAWS. See Antitrust 
Acts, 10-11.

INCOME TAXES. See Internal Revenue Code.

INCOMPETENT PERSONS. See Civil Rights Act of 1871; Con-
stitutional Law, II.
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IN-CUSTODY INCULPATORY STATEMENTS. See Constitu-
tional Law, VI, 5; Evidence.

INFRINGEMENT OF COPYRIGHTS. See Copyright Act of 
1909.

INJUNCTIONS. See Appeals; Constitutional Law, VII, 1; Con-
tempt; Federal-State Relations, 2-3, 5-6; Jurisdiction, 1, 5; 
Securities Exchange Act of 1934.

INLAND WATERS. See Water Rights.

INSPECTION OF WITNESS STATEMENTS. See Constitu-
tional Law, IV; VII, 2; Criminal Law, 2-3; Federal Rules of 
Criminal Procedure.

INSTRUCTIONS TO JURY. See Criminal Law, 1.

INTERFERENCE WITH STATE CRIMINAL PRECEEDINGS.
See Federal-State Relations, 1-3.

INTERNAL REVENUE CODE.
Corporation’s accumulated earnings—Marketable securities—Net 

liquidation value.—In determining applicability of § 533 (a) of 
Code—which provides a rebuttable presumption that a corporation 
that has accumulated earnings “beyond the reasonable needs of the 
business” did so with “the purpose to avoid the income tax with 
respect to shareholders”—listed and readily marketable securities 
owned by corporation and purchased out of its earnings and profits, 
are to be taken into account, not at their cost to corporation, but at 
their net liquidation value. Ivan Allen Co. v. United States, p. 617.

INTERSTATE COMMERCE. See Antitrust Acts, 2-5.

INTERSTATE COMMERCE COMMISSION. See Appeals, 2; Ju-
dicial Review; Jurisdiction, 1.

INTERVENING LEGISLATION. See Elections, 3-5; Federal- 
State Relations, 1.

INTRASTATE ACTIVITIES. See Antitrust Acts, 2-3.

INVESTIGATORS’ REPORTS. See Constitutional Law, IV; VII, 
2; Criminal Law, 2-3; Federal Rules of Criminal Procedure.

INVESTIGATORY ARRESTS. See Constitutional Law, VI, 5; 
Evidence.

INVESTMENT COMPANY ACT OF 1940. See Antitrust Acts, 
6-8.

INVESTORS. See Antitrust Acts, 10-11.
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INVIDIOUS DISCRIMINATION. See Constitutional Law, III.

INVOLUNTARY COMMITMENT OF MENTAL PATIENT. See
Civil Rights Act of 1871; Constitutional Law, II.

IRREPARABLE INJURY. See Federal-State Relations, 5-6; Se-
curities Exchange Act of 1934.

JACKSONVILLE, FLA. See Constitutional Law, V.

JANITORIAL SERVICES. See Antitrust Acts, 3.

JOB-RELATED EMPLOYMENT TESTS. See Civil Rights Act 
of 1964, 1, 4.

JUDGE’S COMMUNICATIONS TO JURY. See Criminal Law, 1.

JUDICIAL REVIEW. See also Appeals, 2; Jurisdiction, 1.
1. District Court—Interstate Commerce Commission—Freight rate 

increases—Recyclables—Environmental impact statement.—District 
Court erred in deciding that oral hearing that ICC held prior to its 
October 1972 order involving railroad freight rate increases on re-
cyclables was an “existing agency review process” during which a 
final environmental impact statement should have been available. 
National Environmental Policy Act provides that a formal impact 
statement “shall accompany the proposal through the existing agency 
review processes,” and hence does not affect time when “statement” 
must be prepared, but simply provides what must be done with 
“statement” once it is prepared. Under this provision time at which 
agency must prepare final “statement” is time at which it makes a 
recommendation or report on a proposal for federal action. Here, 
until October 1972 report, ICC had made no proposal, and hence 
earliest time at which statute required a statement was time of 
October 1972 report—some time after oral hearing. Aberdeen & 
Rockfish R. Co. v. SCRAP, p. 289.

2. District Court—Interstate Commerce Commission—Freight 
rate increases—Recyclables—Environmental impact statement.— 
District Court erred in deciding that ICC in a general revenue pro-
ceeding involving railroad freight rate increases on recyclables should 
have “started over again” after it decided to propose a formal en-
vironmental impact statement, even assuming that ICC erred in 
failing to prepare a separate impact statement to accompany its 
October 1972 report or that consideration given to environmental 
factors in that report was inadequate. Aberdeen & Rockfish R. Co. 
v. SCRAP, p. 289.

3. District Court—Interstate Commerce Commission—Freight 
rate increases—Recyclables—Sufficiency of environmental impact 
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statement.—District Court erred in concluding that final environ-
mental impact statement issued by ICC in general revenue pro-
ceeding involving railroad freight rate increases on recyclables was 
deficient. Aberdeen & Rockfish R. Co. v. SCRAP, p. 289.

JURISDICTION. See also Antitrust Acts, 2-5; Appeals; Federal-
State Relations, 3-6; Judicial Review.

1. District Court—Review of Interstate Commerce Commission 
decision—Freight rates.—District Court had jurisdiction to review 
ICC’s decision not to declare increased railroad freight rates rmlaw-
ful, notwithstanding such decision was made in a general revenue 
proceeding. Aberdeen & Rockfish R. Co. v. SCRAP, p. 289.

2. District Court—Social Security claim—Bar of federal-question 
jurisdiction.—District Court did not have federal-question jurisdic-
tion under 28 U. S. C. § 1331, of appellees’ class action seeking 
declaratory and injunctive relief brought on behalf of all widows and 
stepchildren denied social security insurance benefits because of 
nine-month duration-of-relationship requirements of 42 U. S. C. 
§§416 (c)(5) and (e)(2) (1970 ed. and Supp. III). Such jurisdic-
tion is barred by third sentence of 42 U. S. C. §405 (h), which 
provides that no action against United States, Secretary of Health, 
Education, and Welfare, or any officer or employee thereof shall be 
brought under, inter alia, 28 U. S. C. § 1331 to recover on any claim 
arising under Title II of Social Security Act, which covers old-age, 
survivors’, and disability insurance benefits. Weinberger v. Salfi, 
p. 749.

3. District Court—Social Security claim—Class action—Named 
parties.—In appellees’ class action seeking declaratory and injunctive 
relief brought on behalf of all widows and stepchildren denied social 
security insurance benefits because of nine-month duration-of-nela- 
tionship requirements of 42 U. S. C. §§416 (c)(5) and (e)(2) (1970 
ed. and Supp. Ill), District Court had jurisdiction over named 
appellees under 42 U. S. C. §405 (g). Weinberger v. Salfi, p. 749.

4. District Court—Social Security claim—Class action—Unnamed 
members of class.—In appellees’ class action seeking declaratory and 
injunctive relief brought on behalf of all widows and stepchildren 
denied social security insurance benefits because of nine-month dura-
tion-of-relationship requirements of 42 U. S. C. §§ 416 (c) (5) and 
(e)(2) (1970 ed. and Supp. Ill), District Court had no jurisdiction 
over unnamed members of class under 42 U. S. C. § 405 (g), which 
provides that “[a]ny individual, after any final decision of the 
Secretary made after a hearing to which he was a party, irrespective 
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of the amount in controversy, may obtain a review of such decision 
by a civil action.” Complaint as to such class members is deficient 
in that it contains no allegation that they have even filed an appli-
cation for benefits with the Secretary of Health, Education, and 
Welfare, much less that he has rendered any decision, final or other-
wise, review of which is sought. Weinberger v. Salfi, p. 749.

5. Supreme Court—Certiorari jurisdiction.—Issues, which were 
neither briefed nor argued, whether 28 U. S. C. § 1254 (2) applies 
to a review of affirmance of a preliminary injunction or is confined 
to review of a final judgment, and whether Court of Appeals in 
fact held challenged ordinance proscribing topless dancing unconsti-
tutional, need not be resolved, since this Court has certiorari juris-
diction under 28 U. S. C. § 2103, under which this matter can be 
reviewed. Doran v. Salem Inn, Inc., p. 922.

JURY’S COMMUNICATIONS TO JUDGE. See Criminal Law, 1.

JURY TRIALS. See Constitutional Law, VII, 1-3; Contempt;
Criminal Law, 1.

JUSTICIABILITY. See Constitutional Law, I; Standing to Sue.

KEY PROSECUTION WITNESSES. See Constitutional Law, 
VII, 2; Criminal Law, 3.

LABOR UNIONS. See Constitutional Law, VII, 1; Contempt.

LIBERTY RIGHTS. See Constitutional Law, II.

LIMITATION OF ACTIONS. See Longshoremen’s and Harbor
Workers’ Compensation Act.

LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSA-
TION ACT.

Claim timely filed under § 13 of Act—Effect of § 22.—While lan-
guage of § 22 of Act is ambiguous, section’s legislative history, in-
cluding history of amendment inserting phrase “whether or not a 
compensation order has been issued,” shows that section’s one-year 
time limit was meant to apply only to Deputy Commissioner’s power 
to modify previously entered compensation orders, and that there-
fore section does not bar consideration of claim timely filed under 
§ 13 of Act, which has not been subject of prior action by Deputy 
Commissioner, and with respect to which Deputy CommissinnAr took 
no action until more than one year after claimant’s last receipt of a 
voluntary compensation payment. Taken in its historical and stat-
utory context, phrase “whether or not a compensation order has 
been issued” is properly interpreted to mean merely that one-year
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time limit imposed on Deputy Commissioner’s power to modify 
existing orders runs from date of final payment of compensation even 
if order sought to be modified is actually entered only after such 
date. Intercounty Construction Corp. v. Walter, p. 1.

LOW- OR MODERATE-COST HOUSING. See Standing to Sue.

MALONEY ACT OF 1938. See Antitrust Acts, 6-8.

MARKETABLE SECURITIES. See Internal Revenue Code.

MAXIMUM OR MINIMUM SECURITY PRISONS. See Con-
stitutional Law, I.

MENTAL PATIENTS. See Civil Rights Act of 1871; Constitu-
tional Law, II.

MERGERS. See Antitrust Acts, 1, 9; Bank Holding Company 
Act.

MEXICAN BORDER SEARCHES. See Constitutional Law, VI, 
1-4.

MINORITY RACE’S POLITICAL STRENGTH. See Voting 
Rights Act of 1965.

MIRANDA WARNINGS. See Constitutional Law, VI, 5; Crim-
inal Law, 4; Evidence.

MONETARY DAMAGES. See Civil Rights Act of 1871.

MOOTNESS. See Constitutional Law, I; Elections, 4-5.

MOTHERS OF ILLEGITIMATE CHILDREN. See Federal-State 
Relations, 1.

MOTHER’S SOCIAL SECURITY BENEFITS. See Constitu-
tional Law, III; Jurisdiction, 2-4.

MOVIES. See Appeals, 1; Constitutional Law, V; Federal-State 
Relations, 2.

MULTIMEMBER ELECTION DISTRICTS. See Elections, 5.

MUSICAL COMPOSITIONS. See Copyright Act of 1909.

MUTUAL FUNDS. See Antitrust Acts, 6-8.

NAMED MEMBERS OF CLASS. See Jurisdiction, 3.

NATIONAL ENVIRONMENTAL POLICY ACT. See Appeals, 
2; Judicial Review, 1.
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NATIONAL LABOR RELATIONS ACT. See Constitutional Law, 
VII, 1; Contempt.

NEGROES. See Civil Rights Act of 1964; Voting Rights Act of 
1965.

NEW TRIAL. See Criminal Law, 4.

NEW YORK. See Constitutional Law, I; VII, 4; Standing to 
Sue.

NEW YORK STOCK EXCHANGE. See Antitrust Acts, 10-11.

NINE-MONTH DURATION-OF-RELATIONSHIP REQUIRE-
MENT. See Constitutional Law, III; Jurisdiction, 2-4.

NONJURY CRIMINAL TRIALS. See Constitutional Law, VII, 4.

NORRIS-LAGUARDIA ACT. See Contempt.

NORTH HEMPSTEAD, N. Y. See Federal-State Relations, 3-6;
Jurisdiction, 5.

OBSCENITY. See Appeals, 1; Federal-State Relations, 2.

OPEN-END MANAGEMENT COMPANIES. See Antitrust Acts, 
6-8.

OPERATION AND MAINTENANCE OF AIRLINES. See Free-
dom of Information Act.

ORDINANCES. See Federal-State Relations, 3-6; Jurisdiction, 5.
OVERBREADTH. See Constitutional Law, V.
PENFIELD, N. Y. See Standing to Sue.

PERFORMANCE OF COPYRIGHTED WORKS. See Copyright 
Act of 1909.

PERMANENT DISABILITY. See Longshoremen’s and Harbor 
Workers’ Compensation Act.

PERSONS OF LOW OR MODERATE INCOME. See Standing to 
Sue.

PETTY OFFENSES. See Constitutional Law, VII, 1.

PICKETING. See Constitutional Law, VII, 1; Contempt.

POLICE POWER. See Constitutional Law, V.

POLITICAL CONTRIBUTIONS. See Elections, 1-3.

POLITICAL FUNDS REPORTING AND DISCLOSURE ACT OF 
1975 (TEXAS). See Elections, 4.

PORTFOLIO SECURITIES. See Internal Revenue Code.
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PREJUDICIAL ERROR. See Criminal Law, 1, 4.

PRELIMINARY INJUNCTIONS. See Federal-State Relations, 
5-6; Jurisdiction, 5.

PREREQUISITES TO VOTING. See Voting Rights Act of 1965.

PRESENCE OF ACCUSED AT TRIAL. See Criminal Law, 1.

PRESIDENTIAL ELECTIONS. See Elections, 1-3.

PRISONS. See Constitutional Law, I.

PRIVATE CAUSES OF ACTION. See Elections, 1-3.

PRIVILEGE AGAINST SELF-INCRIMINATION. See Constitu-
tional Law, IV; Criminal Law, 4.

PROBABLE CAUSE. See Constitutional Law, VI, 2-4.

PRODUCTION OF WITNESS STATEMENTS. See Constitu-
tional Law, IV; VII, 2; Criminal Law, 2-3; Federal Rules of 
Criminal Procedure.

PRO SE DEFENDANTS. See Constitutional Law, VII, 3.

PROTECTED SPEECH. See Constitutional Law, V.

PRUDENTIAL STANDING RULE. See Standing to Sue.

PUBLIC DISCLOSURE OF INFORMATION. See Freedom of 
Information Act.

PUBLIC NUISANCES. See Constitutional Law, V.

PUNITIVE SANCTIONS. See Federal-State Relations, 1.

PURCHASE AND SALE OF MUTUAL-FUND SHARES. See 
Antitrust Acts, 6-8.

PUTATIVE FATHERS. See Federal-State Relations, 1.

QUALIFICATIONS FOR VOTING. See Voting Rights Act of 
1965.

QUALIFIED IMMUNITY OF STATE OFFICIALS FROM LI-
ABILITY. See Civil Rights Act of 1871.

QUESTIONING OF AUTOMOBILE OCCUPANTS. See Consti-
tutional Law, VI, 1.

RACIAL BLOC VOTING. See Voting Rights Act of 1965.

RACIAL DISCRIMINATION. See Civil Rights Act of 1964;
Standing to Sue; Voting Rights Act of 1965.

RADIO BROADCASTS. See Copyright Act of 1909.

RAILROADS. See Appeals, 2; Judicial Review; Jurisdiction, 1.
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RANDOM STOPS OF MOTOR VEHICLES. See Constitutional 
Law, VI, 1, 4.

RATE INCREASES. See Appeals, 2; Judicial Review; Jurisdic-
tion, 1.

RATIONAL BASES. See Constitutional Law, III.

READILY MARKETABLE SECURITIES. See Internal Revenue 
Code.

REASONABLE NEEDS OF BUSINESS. See Internal Revenue 
Code.

REASONABLE SUSPICION. See Constitutional Law, VI, 1. 

REBUTTABLE PRESUMPTIONS. See Internal Revenue Code. 

RECOMMENDATIONS OF LENIENCY. See Criminal Law, 1. 

RECYCLABLE MATERIALS. See Appeals, 2; Judicial Review, 
2-3.

RESTAURANTS. See Copyright Act of 1909.

RESTRAINTS OF TRADE. See Antitrust Acts, 1, 9; Bank 
Holding Company Act.

RESTRICTIONS ON TRANSFER OF MUTUAL-FUND 
SHARES. See Antitrust Acts, 6-8.

RETROACTIVITY. See Constitutional Law, VI, 2, 4. 

RICHMOND, VA. See Voting Rights Act of 1965. 

RIGHT TO BE PRESENT AT TRIAL. See Criminal Law, 1. 

RIGHT TO COMPULSORY PROCESS. See Constitutional Law, 
VII, 2.

RIGHT TO CROSS-EXAMINATION. See Constitutional Law, 
VII, 2.

RIGHT TO JURY TRIAL. See Constitutional Law, VII, 1; Con-
tempt.

RIGHT TO LIBERTY. See Constitutional Law, II.

RIGHT TO MAKE DEFENSE. See Constitutional Law, VII, 4.
RIGHT TO REMAIN SILENT. See Criminal Law, 4.

RIGHT TO SELF-REPRESENTATION. See Constitutional Law, 
VII, 3.

RIGHT TO VOTE. See Voting Rights Act of 1965, 2.
ROBBERY. See Criminal Law, 4.
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ROCHESTER, N. Y. See Standing to Sue.

ROVING BORDER PATROLS. See Constitutional Law, VI, 1-2, 
4.

RULES OF CRIMINAL PROCEDURE. See Criminal Law, 1; 
Federal Rules of Criminal Procedure.

SALES OF SECURITIES. See Securities Exchange Act of 1934.

SCHEDULES OF STOCK OWNERSHIP. See Securities Ex-
change Act of 1934.

SEARCHES AND SEIZURES. See Constitutional Law, VI; Fed-
eral-State Relations, 2.

SECONDARY MARKET TRANSACTIONS. See Antitrust Acts, 
6-8.

SECRETARY OF HEALTH, EDUCATION, AND WELFARE. 
See Jurisdiction, 2, 4.

SECURITIES AND EXCHANGE COMMISSION. See Antitrust 
Acts, 6-7, 10-11.

SECURITIES EXCHANGE ACT OF 1934. See also Antitrust 
Acts, 6-7, 10-11.

Right to injunctive relief based on § 13 (d) of Act—Necessity for 
irreparable harm.—A showing of irreparable harm, in accordance 
with traditional principles of equity, is necessary before a private 
litigant can obtain injunctive relief based upon § 13 (d) of Act, 
as added by Williams Act, which requires a person who has acquired 
more than 5% of a corporation’s stock to file a disclosure state-
ment within 10 days after such acquisition. Here Court of Appeals 
erred in concluding that respondent corporation suffered “harm” 
because of petitioner’s technical default in not filing disclosure sched-
ule until about three months after statutory filing time, since peti-
tioner has not attempted to obtain control of respondent, has now 
made proper disclosure, and has given no indication that he will 
not report any material changes in his disclosure schedule. Persons 
who allegedly sold their stock to petititioner at unfairly depressed 
predisclosure prices have adequate remedies by an action for dam-
ages, and those who would not have invested, had they thought a 
takeover bid was imminent, are not threatened with injury. Ron-
deau v. Mosinee Paper Corp., p. 49.

SELF-INCRIMINATION. See Criminal Law, 4.

SELF-REPRESENTATION. See Constitutional Law, VII, 3.

SERIOUS CRIMES. See Constitutional Law, VII, 1.
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SHAM MARRIAGES. See Constitutional Law, III.

SHERMAN ACT. See Antitrust Acts, 1, 4, 7-11; Bank Holding 
Company Act.

SILENCE DURING POLICE INTERROGATION. See Criminal 
Law, 4.

SINGLE-MEMBER ELECTION DISTRICTS. See Elections, 5.

SIXTH AMENDMENT. See Constitutional Law, VII.

SOCIAL SECURITY ACT. See Constitutional Law, III; Federal-
State Relations, 1; Jurisdiction, 2-4.

SONGS. See Copyright Act of 1909.

STANDING TO SUE.
Action challenging exclusionary zoning practices.—Whether rules 

of standing are considered as aspects of constitutional requirement 
that a plaintiff must make out a “case or controversy” within mean-
ing of Art. Ill, or, apart from such requirement, as prudential limi-
tations on .courts’ role in resolving disputes involving “generalized 
grievances” or third parties’ legal rights or interests, none of peti-
tioners, as plaintiffs or attempted plaintiffs in action for declaratory 
and injunctive relief and damages claiming that town’s zoning or-
dinance, by its terms and as enforced, effectively excluded persons 
of low and moderate income from living in town, in violation of 
petitioners’ constitutional rights and of 42 U. S. C. §§ 1981, 1982, 
and 1983, has met threshold requirement of such rules that to have 
standing a complainant must clearly allege facts demonstrating that 
he is a proper party to invoke judicial resolution of dispute and 
exercise of court’s remedial powers. Warth v. Seldin, p. 490.

STATE AFDC PLANS. See Federal-State Relations, 1.

STATE CRIMINAL TRIALS. See Constitutional Law, VI, 5;
VII, 3-4.

STATE HOSPITALS. See Civil Rights Act of 1871; Constitu-
tional Law, II.

STATEMENTS OF THIRD PARTIES. See Constitutional Law, 
IV; VII, 2; Criminal Law, 3; Federal Rules of Criminal 
Procedure.

STATE OFFICIALS’ LIABILITY FOR VIOLATION OF CON-
STITUTIONAL RIGHTS. See Civil Rights Act of 1871.

STATE RESTRICTIONS ON BANK BRANCHING. See Anti-
trust Acts, 1, 9.
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STATE SOVEREIGNTY. See Water Rights.

STATUTE OF LIMITATIONS. See Longshoremen’s and Harbor 
Workers’ Compensation Act.

STEPCHILDREN’S SOCIAL SECURITY BENEFITS. See Con-
stitutional Law, III; Jurisdiction, 2-4.

STOCK EXCHANGES. See Antitrust Acts, 10-11.

STOCKHOLDERS’ DERIVATIVE SUITS. See Elections, 1-3.

SUBSURFACE LANDS. See Water Rights.

SUBURBAN BANKS. See Antitrust Acts, 1, 9; Bank Holding 
Company Act.

SUFFICIENCY OF EVIDENCE. See Water Rights.

SUMMATIONS IN CRIMINAL TRIALS. See Constitutional 
Law, VII, 4.

SUPPRESSION OF EVIDENCE. See Constitutional Law, VI, 
5; Evidence.

SUPREME COURT. See also Appeals; Criminal Law, 4; Juris-
diction, 5.

1. Assignment of Mr. Justice Clark (retired) to the United States 
Court of Appeals for the District of Columbia Circuit, p. 1029.

2. Assignment of Mr. Justice Clark (retired) to the United 
States Court of Appeals for the Seventh Circuit, p. 1058.

SYSTEMSWORTHINESS ANALYSIS REPORTS. See Freedom 
of Information Act.

TAKEOVER BIDS. See Securities Exchange Act of 1934.

TAXES. See Internal Revenue Code.

TEMPORARY DISABILITY. See Longshoremen’s and Harbor 
Workers’ Compensation Act.

TEMPORARY INJUNCTIONS. See Constitutional Law, VII, 1; 
Contempt.

TERRITORIAL SOVEREIGNTY. See Water Rights.

TEXAS. See Elections, 4-5.

THEATERS. See Appeals, 1; Constitutional Law, V; Federal- 
State Relations, 2.

THIRD PARTIES’ STATEMENTS. See Constitutional Law, IV;
VII, 2; Criminal Law, 3; Federal Rules of Criminal Procedure.



1094 INDEX

THREE-JUDGE COURTS. See Appeals; Federal-State Rela-
tions, 2; Judicial Review; Jurisdiction, 1.

TOPLESS DANCING. See Federal-State Relations, 3-6; Juris-
diction, 5.

TRAFFIC CHECKPOINT SEARCHES. See Constitutional Law, 
VI, 2-3.

TRAFFIC REGULATIONS. See Constitutional Law, V.

TRANSFERS OF PRISONERS. See Constitutional Law, I.

TRIAL BY JURY. See Constitutional Law, VII, 1; Contempt;
Criminal Law, 1.

UNFAIR LABOR PRACTICES. See Constitutional Law, VII, 1;
Contempt.

UNION OFFICERS. See Contempt, 1.

UNIONS. See Constitutional Law, VII, 1 ; Contempt.

UNITED STATES. See Water Rights.

UNLAWFUL ARRESTS. See Constitutional Law, VI, 5; Evi-
dence.

UNNAMED MEMBERS OF CLASS. See Jurisdiction, 4.

VALIDATION TESTS. See Civil Rights Act of 1964, 1, 4.

VEHICLE SEARCHES. See Constitutional Law, VI, 2-4.

VERDICTS. See Criminal Law, 1.

VERTICAL RESTRICTIONS ON SECONDARY MARKET AC-
TIVITIES. See Antitrust Acts, 8.

VIRGINIA. See Voting Rights Act of 1965.

VOLUNTARINESS OF CONFESSION. See Evidence.

VOTING RIGHTS ACT OF 1965.
1. Annexation—Recognition of minority race’s political potential.— 

An annexation reducing relative political strength of minority race 
in enlarged city as compared with what it was before annexation 
does not violate § 5 of Act as long as post-annexation system fairly 
recognizes, as it does in this case, minority’s political potential. City 
of Richmond v. United States, p. 358.

2. Racial discrimination—Denial of vote—Annexation—Further 
proceedings.—Since § 5 of Act forbids voting changes made for pur-
pose of denying vote for racial reasons, further proceedings are 
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necessary to update and reassess evidence bearing upon issue whether 
city has sound, nondiscriminatory economic and administrative 
reasons for retaining annexed area, it not being clear that Special 
Master and District Court adequately considered evidence in decid-
ing whether there are now justifiable reasons for challenged annexa-
tion that took place January 1, 1970. City of Richmond v. United 
States, p. 358.

WAIVER OF RIGHT TO COUNSEL. See Constitutional Law, 
VII, 3.

WARD SYSTEM OF CHOOSING COUNCILMEN. See Voting 
Rights Act of 1965.

WARRANTLESS ARRESTS. See Constitutional Law, VI, 5; 
Evidence.

WARRANTLESS SEARCHES. See Constitutional Law, VI, 2, 4.

WATER RIGHTS.
Rights to land beneath waters—Insufficiency of proof of historic 

bay—United States’ paramount rights.—Proof was insufficient to 
establish Cook Inlet as a historic bay, and hence United States, as 
against Alaska, has paramount rights to land beneath waters of 
lower, or seaward, portion of inlet. United States v. Alaska, p. 184.

WIDOWS’ SOCIAL SECURITY BENEFITS. See Constitutional
Law, III; Jurisdiction, 2-4.

WILLIAMS ACT. See Securities Exchange Act of 1934.

WITHHOLDING PUBLIC DISCLOSURE OF INFORMATION.
See Freedom of Information Act.

WITNESSES. See Constitutional Law, IV; VII, 2 ; Criminal Law, 
2-3; Federal Rules of Criminal Procedure.

WORDS AND PHRASES.
1. “Engaged in commerce.” §7, Clayton Act, 15 U. S. C. §18.

U. S. v. American Bldg. Maintenance Industries, p. 271.
2. “Injunction.” 28 U. S. C. § 1253. Aberdeen & Rockfish R. Co. 

v. SCRAP, p. 289.
3. “Perform.” § 1 (d), Copyright Act of 1909, 17 U. S. C. § 1 (d). 

Twentieth Century Corp. v. Aiken, p. 151.
4. “Specifically exempt from disclosure by statute.” 5 U. S. C. 

§552 (b)(3) (Exemption 3 of Freedom of Information Act). FAA 
Administrator v. Robertson, p. 255.



1096 INDEX
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5. “Whether or not a compensation order has been issued.” § 22, 

Longshoremen’s and Harbor Workers’ Compensation Act, 33 U. S. C. 
§ 922. Intercounty Construction Corp. v. Walter, p. 1.

WORK-PRODUCT DOCTRINE. See Criminal Law, 2.
ZONING. See Standing to Sue.
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