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Erra tum

417 U. S. 8: an omission occurs in the second sentence of the 
first paragraph. That sentence should read as follows:
In Tiidee, the Board refused to order reimbursment of excess orga-
nizational costs because “ ‘no nexus between [the employer’s] unlaw-
ful conduct... and the Union’s preelection organizational expenses’ ” 
had been proved.

n
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SUPREME COURT OF THE UNITED STATES

Allotm ent  of  Justi ces

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz.:

For the District of Columbia Circuit, Warren  E. 
Burger , Chief Justice.

For the First Circuit, William  J. Brennan , Jr ., 
Associate Justice.

For the Second Circuit, Thurgood  Marshall , 
Associate Justice.

For the Third Circuit, William  J. Brennan , Jr ., 
Associate Justice.

For the Fourth Circuit, Warren  E. Burger , Chief 
Justice.

For the Fifth Circuit, Lewi s  F. Powel l , Jr ., Associate 
Justice.

For the Sixth Circuit, Potter  Stewart , Associate 
Justice.

For the Seventh Circuit, William  H. Rehnquis t , 
Associate Justice.

For the Eighth Circuit, Harry  A. Blackm un , 
Associate Justice.

For the Ninth Circuit, William  0. Douglas , Associate 
Justice.

For the Tenth Circuit, Byron  R. White , Associate 
Justice.

January 7, 1972.

(For next previous allotment, see 403 U. S., p. iv.) 
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CASES ADJUDGED
IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1974

UNITED STATES v. MICHIGAN NATIONAL 
CORP. ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF MICHIGAN

No. 73-1737. Decided October 21, 1974

Appellee bank holding company’s planned acquisition of additional 
banks was governed by both the Bank Holding Company Act re-
quiring the Federal Reserve Board’s approval of the acquisition and 
the Bank Merger Act requiring the Comptroller of the Currency’s 
approval. Both statutes provide that an antitrust suit challenging 
a transaction approved by the designated agency must be brought 
within 30 days of such approval. Within 30 days after the Board 
had approved the planned acquisition but before the Comptroller 
had acted, the Government brought a Clayton Act suit to enjoin 
the acquisition, which the District Court dismissed without preju-
dice, ruling that the Government should bring a new suit if and 
when the Comptroller approved the acquisition. Held: The Dis-
trict Court erred in taking such action but should stay the suit 
until the Comptroller acts. Such procedure will conserve judicial 
resources and fully protect both parties, and avoid possible preju-
dice to the Government, which by being required to wait for the 
Comptroller’s approval before filing suit would risk having com-
plete relief barred by the time limitation of the Bank Holding 
Company Act.

Vacated and remanded.
1
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Per Curiam 419 IT. S.

Per  Curiam .
This is an appeal from an order of the District Court 

dismissing without prejudice the Government’s suit 
under § 7 of the Clayton Act, 38 Stat. 731, 15 U. S. C. 
§ 18, to enjoin a bank holding company’s acquisition. 
Appellee Michigan National Corporation (MNC), a bank 
holding company that owns five Michigan banks, seeks 
control of four additional Michigan banks. The planned 
acquisition will take the following form. MNC will char-
ter four “phantom” banks, initially having no assets or 
deposits, whose stock it will acquire. The four target 
banks will be merged with the phantom banks, thereby 
becoming subsidiary banks of the holding company.

The form of the transaction brings it within the pur-
view of two regulatory statutes. Section 3 of the Bank 
Holding Company Act of 1956, 70 Stat. 134, as amended, 
80 Stat. 237, 12 U. S. C. § 1842, requires that an acquisi-
tion of a subsidiary bank by a holding company be ap-
proved by the Board of Governors of the Federal Reserve 
System. Section 18(c)(2)(A) of the Federal Deposit 
Insurance Act, as amended by the Bank Merger Act, 
80 Stat. 7, 12 U. S. C. § 1828 (c)(2)(A), requires ap-
proval of bank mergers by a designated agency, which 
in the case of an acquisition by a national bank is the 
Comptroller of the Currency. Each regulatory statute 
provides time limitations for antitrust suits challeng-
ing transactions that have gained administrative ap-
proval. The Bank Holding Company Act, §11, as 
amended, 80 Stat. 240, 12 U. S. C. § 1849, provides that 
an antitrust suit arising from a holding company acqui-
sition must be brought within 30 days of approval by 
the Federal Reserve Board. The Bank Merger Act, 
12 U. S. C. §§ 1828 (c) (6) and (7), establishes a similar 
30-day period following approval of a merger by the 
designated administrative body.1 Under both statutes,

1 Shorter periods are prescribed by the Bank Merger Act when 



UNITED STATES v. MICHIGAN NATIONAL CORP. 3

1 Per Curiam

transactions having administrative approval cannot go 
forward during the period within which an antitrust suit 
may be brought, or during the pendency of a timely anti-
trust suit unless the court otherwise orders. The expira-
tion of the period without the filing of an antitrust suit, 
however, allows the transacting parties to consummate 
arrangements without fear of challenge.

MNC made applications to both the Federal Reserve 
Board and the Comptroller for approval of its proposed 
transactions. Disapproval by either body would prevent 
MNC from completing the entire acquisition as planned. 
In October 1973 the Federal Reserve Board approved the 
acquisitions by the holding company. Without awaiting 
action by the Comptroller, the Government filed com-
plaints under the Clayton Act to enjoin the acquisition; 
the suit was brought within the 30-day period prescribed 
by § 11 of the Bank Holding Company Act. The 
District Court dismissed the complaints without preju-
dice, ruling that the Government should bring a new law-
suit if and when the Comptroller approved the merger 
of the target banks with the “phantoms.” The Govern-
ment took a direct appeal to this Court, 32 Stat. 823, 15 
U. S. C. § 29.

The District Court reasoned that the Government’s 
suit was “premature,” since a disapproval by the Comp-
troller would moot the Clayton Act claim. Whether 
viewed as a dismissal for lack of a “case or controversy” 
or as an exercise of equitable discretion, we believe the 
District Court’s action was error.

The view that the possibility of disapproval by the 
Comptroller deprived the District Court of an actual 
controversy to adjudicate, a position taken by appel-

the designated agency finds that expedition of the transaction is 
necessary “to prevent the probable failure of one of the banks 
involved.” 12 U. S. C. §§ 1828 (c)(4) and (6).
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lees below, cannot be squared with the many decisions 
permitting a federal court to stay proceedings in 
a case properly before it while awaiting the decision 
of another tribunal. This is the holding of Rail-
road Comm’n v. Pullman Co., 312 U. S. 496 (1941), 
which launched the abstention doctrine. Pullman held 
that where an order of the Texas Railroad Commission 
was challenged in a District Court as violative of the 
Fourteenth Amendment and as outside the Commission’s 
authority under state law, the federal court should stay 
proceedings pending a resolution by the Texas courts 
of the state law question of the Commission’s authority. 
In succeeding cases that have applied the Pullman doc-
trine, the common practice has been for the district court 
to retain jurisdiction but to stay proceedings while await-
ing a decision in the state courts. See, e. g., Chicago v. 
Fieldcrest Dairies, Inc., 316 U. S. 168 (1942); Spector 
Motor Service, Inc. v. McLaughlin, 323 U. S. 101 (1944); 
Government & Civic Employees Organizing Committee 
v. Windsor, 353 U. S. 364 (1957); Louisiana Power 
& Light Co. v. City of Thibodaux, 360 U. S. 25 (1959); 
England v. Louisiana State Board of Medical Examiners, 
375 U. S. 411 (1964); Lake Carriers’ Assn. v. MacMullan, 
406 U. S. 498 (1972). That a favorable decision in 
the state court might moot the plaintiff’s constitutional 
claim brought to the federal court was never thought to 
create any jurisdictional impediment. For jurisdictional 
purposes, it suffices that there is a “real and substantial 
controversy admitting of specific relief through a decree 
of a conclusive character, as distinguished from an opinion 
advising what the law would be upon a hypothetical state 
of facts.” Aetna Life Insurance Co. v. Haworth, 300 
U. S. 227, 241 (1937).

The same procedure has generally been followed when 
the resolution of a claim cognizable in a federal court
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must await a determination by an administrative agency 
having primary jurisdiction. See Carnation Co. v. Pa-
cific Westbound Conference, 383 U. S. 213, 222-224 
(1966); General American Tank Car Corp. v. El Dorado 
Terminal Co., 308 U. S. 422, 432-433 (1940); Mitchell 
Coal Co. v. Pennsylvania R. Co., 230 U. S. 247 (1913). 
Dismissal rather than a stay has been approved where 
there is assurance that no party is prejudiced thereby.2 
See Far East Conference v. United States, 342 U. S. 570 
(1952).

In the present case we cannot say with assurance that 
the Government will not be prejudiced by a dismissal. 
Section 11 of the Bank Holding Company Act provides 
that “[a]ny action brought under the antitrust laws aris-
ing out of an acquisition, merger, or consolidation trans-
action” shall be commenced within the 30-day period 
following approval by the Board. 12 U. S. C. § 1849 (b) 
(emphasis added). By the time the Comptroller ap-
proves the mergers, the 30-day period following Board 
approval may have long since expired.3 By waiting 

2 We may put to one side cases where the administrative agency 
has exclusive jurisdiction to consider the complaint initially brought 
in court, e. g., Pan American World Airways v. United States, 371 
U. S. 296 (1963), or those in which Congress, by depriving the 
agency of a remedy, is deemed to have withheld it from the courts 
as well, e. g., Montana-Dakota Utilities Co. v. Northwestern Public 
Service Co., 341 U. S. 246 (1951). In such cases, the court must of 
course dismiss the action.

3 On May 16, 1974, nearly three months after the District Court 
dismissed the case, the Comptroller approved the merger of two 
target banks with their corresponding “phantoms.” The Govern-
ment filed a new Clayton Act complaint against the approved mergers 
within the period prescribed by the Bank Merger Act. The District 
Court has not yet ruled on a motion by MNC to dismiss that com-
plaint because of the pendency of this appeal. The Comptroller has 
made no decision on MNC’s proposed mergers involving the two 
remaining target banks.
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for approval of the Comptroller before filing its law-
suit, the Government runs the risk that complete relief 
will be barred by the provisions of § 11. MNC dis-
putes this, arguing that so long as the Government brings 
suit following the Comptroller’s approval within the time 
prescribed by the Bank Merger Act, it will be able to chal-
lenge the merger of the target banks with the “phantoms,” 
the only event which gives the transaction competitive 
significance.

Congress does not appear to have considered expressly 
the application of the time limitations to transactions 
falling within both regulatory statutes.4 While the ques-
tion is not free from doubt, there is a procedure that 
preserves beyond doubt the Government’s ability fully 
to pursue its Clayton Act suit and at the same time pro-
duces no hardship to the other party.5 Where suit is 
brought after the first administrative decision and stayed 
until remaining administrative proceedings have con-
cluded, judicial resources are conserved and both parties 
fully protected.

The judgment of the District Court is vacated and the 
case remanded for the entry of further orders consistent 
with this opinion.

So ordered.

4 Though the two statutes of limitations were enacted in the same 
year, there is no indication in the legislative history that Congress 
considered their relationship in the case of a transaction within the 
purview of both regulatory acts. See S. Rep. No. 299, 89th Cong., 
1st Sess. (1965), and H. R. Rep. No. 1221,89th Cong., 2d Sess. (1966) 
(Bank Merger Act); S. Rep. No. 1179, 89th Cong., 2d Sess. (1966), 
and H. R. Rep. No. 534, 89th Cong., 1st Sess. (1965) (Bank Hold-
ing Company Act).

5 Because proceedings in the District Court would be stayed, 
MNC’s assertion that the lawsuit “placed the defendants in the po-
sition of having to prepare to defend, in an antitrust action, trans-
actions which they did not have regulatory approval to consum-
mate,” is simply a makeweight. (Motion to Affirm 6.)
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UNITED STATES v. AMERICAN FRIENDS 
SERVICE COMMITTEE et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF PENNSYLVANIA

No. 73-1791. Decided October 29, 1974

Appellee employees, conscientious objectors, pursuant to whose 
request appellee religious corporation, their employer, agreed to 
cease withholding under 26 U. S. C. § 3402 a portion of their 
wages deemed allocable to military expenditures, sought injunctive 
relief claiming that enforcement of § 3402 deprived them of their 
First Amendment rights to bear witness to their religious beliefs 
opposing war. The District Court entered judgment for the 
employees. Held: The Anti-Injunction Act, 26 U. S. C. § 7421 (a), 
which prohibits suits “for the purpose of restraining the assess-
ment or collection of any tax,” bars the relief granted to the 
employees, Bob Jones University v. Simon, 416 U. S. 725; Com-
missioner v. “Americans United” Inc., 416 U. S. 752; and since 
the employees concededly cannot show that the Government would 
not prevail in a refund action, they do not qualify for a judicial 
exception to § 7421 (a) under the rules prescribed by Enochs v. 
Williams Packing & Navigation Co., 370 U. S. 1.

368 F. Supp. 1176, reversed in part.

Per  Curiam .
Appellee American Friends Service Committee (em-

ployer) is a religious corporation, whose principal opera-
tion is philanthropic work and many of whose employees 
are conscientious objectors to war, performing alterna-
tive civilian service. Appellees Lorraine Cleveland and 
Leonard Cadwallader (employees) are present or past 
employees of the employer.

Because of their religious beliefs, the employees in 1969 
requested their employer to cease withholding 51.6% 1 

1This figure represents their estimate of the percentage of the 
federal budget which is military related.



8 OCTOBER TERM, 1974

Per Curiam 419 U. S.

of the portion of their wages required to be withheld 
under § 3402 of the Internal Revenue Code.2 Although 
they conceded that these amounts were legally due to the 
Government, they wished to bear witness to their beliefs 
by reporting the amounts as taxes owed on their annual 
income tax returns but refusing to pay such amounts. 
They would thus compel the Government to levy in order 
to collect the taxes.

In response to the employees’ request, the employer 
ceased withholding from the employees’ salaries 51.6% 
of that amount required to be withheld under § 3402, 
although it continued to pay the full amount required 
to be withheld under that provision to the Government. 
It then brought a suit for refund of the amount it had 
paid to the Government but not actually withheld from 
salaries. The appellee employees joined the employer’s 
action, seeking on their own behalf an injunction barring 
the United States’ enforcement of § 3402 against the 
employer with regard to 51.6% of the required withhold-
ing. They argued that, even though they were liable for 
these amounts, § 3402 as applied to this portion of their 
wages was unconstitutional as a deprivation of their right 
to free exercise of religion under the First Amendment 
since it did not allow them to bear witness to their beliefs 
by refusing to voluntarily pay a portion of their taxes.

The District Court ordered a refund of amounts ten-
dered by the employer but not withheld by it, since the 
Government had also levied on the employees for these 
taxes and hence had received a double payment of the

2 26 U. S. C. § 3402. The provision provides in part that “[e]very 
employer making payment of wages shall deduct and withhold upon 
such wages (except as otherwise provided in this section) a tax 
determined in accordance with the following tables. . . .” There is 
no dispute as to the applicability of the provision to the employees’ 
wages.
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amount due. The Government does not contest this por-
tion of the District Court’s judgment.3

The District Court also enjoined the United States 
from enforcing § 3402 against the employer with respect 
to 51.6% of the required withholding from the employees’ 
salaries, holding that § 3402 as applied to this amount 
constituted an unconstitutional abridgment of the right 
to free exercise of religion. The United States appeals this 
portion of the judgment.4 The District Court’s opinion 
and order were entered before this Court handed down its 
opinions in Bob Jones University v. Simon, 416 U. S. 725 
(1974), and Commissioner v. “Americans United” Inc., 
416 U. S. 752 (1974).

The Anti-Injunction Act, 26 U. S. C. § 7421 (a), pro-
vides that no suit for the purpose of restraining the 
assessment or collection of any tax shall be maintained 
in any court by any person, whether or not such per-
son is the person against whom such tax was assessed.” 5 
In Bob Jones, supra, we rejected an appeal to create 
judicial exceptions to § 7421 (a) other than that carved 
out in Enochs v. Williams Packing & Navigation Co., Inc., 
370 U. S. 1 (1962). We noted that Williams Packing was 

3 Jurisdictional Statement 7 n. 3. We express no opinion as 
to the merits of the refund claim. The lower court’s opinion is 
reported at 368 F. Supp. 1176.

4 Since the District Court held that § 3402 was unconstitutional as 
applied to the facts of this case, this Court has jurisdiction over the 
appeal under 28 U. S. C. § 1252. Fleming v. Rhodes, 331 U. S. 100, 
102-103 (1947); United States v. Christian Echoes Ministry, 404 
U. S. 561,563 (1972).

5 See Act of Mar. 2, 1867, § 10, 14 Stat. 475; Rev. Stat. §3224; 
Int. Rev. Code of 1939 § 3653. Section 7421 (a) of the Code states: 
“Except as provided in sections 6212 (a) and (c), 6213 (a), and 
7426 (a) and (b)(1), no suit for the purpose of restraining the 
assessment or collection of any tax shall be maintained in any court 
by any person, whether or not such person is the person against 
whom such tax was assessed.”
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the “capstone” of judicial construction of the Act and 
spelled an end to cyclical departures from the Act’s plain 
meaning. Bob Jones University v. Simon, supra, at 742. 
In “Americans United” Inc., supra, we stated that a 
pre-enforcement- injunction against the assessment or 
collection of taxes could be granted only if it were clear 
that the Government could in no circumstances ulti-
mately prevail on the merits, and that equity jurisdiction 
existed. “Unless both conditions are met, a suit for pre-
ventive injunctive relief must be dismissed.” 416 U. S., 
at 758.

The employees concede, and the District Court found, 
that § 3402 withholding is a method of collection of 
taxes within the meaning of § 7421 (a).6 They further 
concede, as they must, that they are not within the 
Williams Packing exception; far from the Government’s 
defense in a refund suit being meritless, the employees 
concede that the Government would undoubtedly prevail 
in such a refund action.

They contend, however, that since the District Court 
enjoined only one method of collection, and the Govern-
ment is still free to assess and levy their taxes when due, 
the Act does not apply. But this contention ignores the 
plain wording of the Act which proscribes any “suit for 
the purpose of restraining the assessment or collection of 
any tax.” The District Court’s injunction against the 
collection of the tax by withholding enjoins the collection 
of the tax, and is therefore contrary to the express lan-
guage of the Anti-Injunction Act.

6 The legislative history of this provision enacted in 1943 indicates 
that its purpose in part was to assist the Government in securing 
needed revenue without having to resort to levy. H. R. Rep. No. 268, 
78th Cong., 1st Sess., 1-2 (1943); S. Rep. No. 221, 78th Cong., 
1st Sess., 1 (1943). The District Court noted that relegating the 
Government to levying after returns were filed would be an inefficient 
process. 368 F. Supp., at 1180.
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The employees also argue that the Anti-Injunction Act 
is inapplicable because they have no alternative legal 
remedy available. They contend that a refund suit would 
be an inadequate remedy, in view of the concession on 
their part that the taxes are due, since they would surely 
lose such an action. But this ignores the fact that inade-
quacy of available remedies goes only to the existence of ir-
reparable injury, an essential prerequisite for traditional 
equity jurisdiction, but only one of the two parts of 
the Williams Packing test. Commissioner v. “Americans 
United” Inc., supra, at 762; Bob Jones University v. 
Simon, supra, at 745. Here as in “Americans United” 
Inc., supra, the employees will have a “full opportunity to 
litigate” their tax liability in a refund suit. 416 U. S., at 
762. Even though the remitting of the employees to a 
refund action may frustrate their chosen method of bear-
ing witness to their religious convictions, a chosen method 
which they insist is constitutionally protected, the bar 
of the Anti-Injunction Act is not removed:

“[Decisions of this Court make it unmistakably 
clear that the constitutional nature of a taxpayer’s 
claim, as distinct from its probability of success, is 
of no consequence under the Anti-Injunction Act.” 
Id., at 759.

See also Lockerty v. Phillips, 319 U. S. 182, 187 (1943).
In Bob Jones we left open the question of whether in-

junctive relief as to future collection would be proper as 
a form of ancillary relief in a refund suit where the tax-
payer prevailed on the merits, in order to avoid the neces-
sity of continuous subsequent “backward-looking refund 
suits.” 416 U. S., at 748 n. 22. That situation is not 
presented here since the employees have never brought a 
refund action, much less prevailed on the merits of such 
an action. Their joinder in the employer’s successful re-
fund action, based on the receipt of double payment by 
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the Government, would afford no basis for injunctive 
relief based on their constitutional claim. The injunctive 
relief granted by the District Court in this case is plainly 
at odds with the dual objectives of the Act: efficient and 
expeditious collection of taxes with “a minimum of pre-
enforcement judicial interference,” and protection of the 
collector from litigation pending a refund suit. Bob 
Jones, supra, at 736-737.7

The judgment of the District Court is reversed insofar 
as it enjoins the collection of taxes by the Government 
and the withholding of wages by the employer.

Reversed in part.

Mr . Justice  Dougla s , dissenting.
The sole question on the merits is whether the provision 

of the Internal Revenue Code, 26 U. S. C. § 3402, which 
requires employers to deduct and withhold from wages 
federal income taxes, is constitutional as applied to em-
ployees, who on religious grounds object to the withhold-
ing taxes on their salaries which represent that portion 
of the federal budget allocated to military expenditures.1 
They invoke the Free Exercise Clause of the First Amend-
ment, as they are Quakers who are opposed to participa-
tion in war in any form and who claim that this method 
of collection directly forecloses their ability freely to

7 Because we have concluded that the Anti-Injunction Act bars 
injunctive relief, we have not found it necessary to decide other 
threshold issues such as whether a three-judge District Court was 
required, whether the sovereign immunity of the United States 
barred the suit, and whether the requirements of 28 U. S. C. § 1331 
were met.

1 The District Court found that 51.6% was a reasonable estimate 
of the proportion of the federal budget expended for military and 
war purposes based on the appropriations made by Congress in the 
calendar year 1968, according to a computation by the Friends Com-
mittee on National Legislation.
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express that opposition, i. e., to bear witness to their 
religious scruples.

There is no evidence that questions the sincerity of 
the employees’ religious beliefs. Nor is there any issue 
raised as to whether that religious belief would give the 
employees a defense against ultimate payment of the tax. 
The District Court held that the withholding was uncon-
stitutional as to the employees, 368 F. Supp. 1176, a 
conclusion with which I agree.

The withholding process2 forecloses the employees from 
bearing witness against the use of these monthly deduc-
tions for military purposes. Under the opinion of this 
Court, they are deprived of bearing witness to their op-
position to war—these withheld portions of their salaries 
pay the entire tax and they therefore have “no alterna-
tive legal remedy,” a circumstance which distinguishes 
both Enochs v. Williams Packing Co., 370 U. S. 1, and 
Bob Jones University v. Simon, 416 U. S. 725.

Quakers with true religious scruples against participat-
ing in war may no more be barred from protesting the 
payment of taxes to support war than they can be forcibly 
inducted into the Armed Forces and required to carry a 

2 Objections to withholding are not restricted to Quakers. Some 
federal judges have passionately opposed the withholding of taxes on 
their salaries, not on the basis that the tax is unconstitutional as 
was once held (see O’Malley v. Woodrough, 307 U. S. 277, overruling 
Miles n . Graham, 268 U. S. 501), but rather on the ground that the 
loss of the use of the sums deducted during the year preceding the 
April 15 due date is a diminution of their compensation against the 
command of Art. Ill, § 1, which provides in part: “The Judges, both 
of the supreme and inferior Courts, shall hold their Offices during 
good Behaviour, and shall, at stated Times, receive for their Services, 
a Compensation, which shall not be diminished during their Con-
tinuance in Office.” Whatever may be the merits of that contention, 
the command of the First Amendment permits of no exceptions, for 
it states: “Congress shall make no law . . . prohibiting the free exer-
cise” of religion.
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gun, and yet be denied all opportunity to state their reli-
gious views against participation. See United States N. 
Seeger, 380 U. S. 163. The Court misses the entire point 
of the present controversy. The employees are barred 
from protesting these monthly deductions under the 
Court’s opinion. In Enochs v. Williams Packing Co., 
supra, and Bob Jones University v. Simon, supra, tax-
payers sought to enjoin the collection of taxes by any 
means whatever, while the taxpayers litigated the ques-
tion whether the taxes were due at all. Here the em-
ployees challenge the withholding law as depriving them 
of their one and only chance of contesting the constitu-
tionality of the withholding of the tax as applied to them. 
So, unlike Enochs and Bob Jones University, there is no 
remedy by way of refund.3

The religious belief which the Government violates 
here is that the employees must bear active witness to 
their objections to their support of war efforts. Dr. Edwin 
Bronner, who qualified as an expert on the history of

3 In Bob Jones University, the Court expressly stated: “This is 
not a case in which an aggrieved party has no access at all to 
judicial review. Were that true, our conclusion might well be 
different.” 416 U. S., at 746. Similarly, in Commissioner v. “Ameri-
cans United” Inc., 416 U. S. 752, the Court examined at length the 
claim that the respondent there had “no alternative legal remedy,” 
ultimately concluding that the claim was untrue since a refund action 
for FUTA taxes, while slow and unsatisfactory from the taxpayer’s 
point of view, would still provide a forum in which judicial review 
of the legality of the actions of the IRS could be obtained. Id., at 
761-762.

In the present case, since the taxpayers do not claim that they are 
entitled to a refund (conceding that the Government could legiti-
mately collect the tax by some method), a refund suit would be sum-
marily dismissed without ever reaching the merits of their claim 
that the particular method of collection violated their free exercise 
rights. This situation appears, then, to fall squarely within the 
question left open in Bob Jones University, supra; the Court now 
apparently resolves that question sub silentio.
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Quakerism, gave testimony which, as summarized by the 
District Court, 368 F. Supp., at 1178, stated: “[M]ost 
Quakers have considered it an integral part of their 
faith [4] to bear witness to the beliefs which they hold. 
It has always been the prevailing view that simple preach-
ing of one’s beliefs is not sufficient, and that one’s actions 
must accord with and give expression to one’s beliefs. 
Many of the employees of the AFSC, including particu-
larly appellees’ Cleveland and Cadwallader, share this 
belief, and for these employees, the operation of the 
withholding tax, which leaves them no option as to 
the payment of the taxes which they conscientiously 
question, operates as a direct abridgment of the expression 
and implementation of deeply cherished religious beliefs.”

If we are faithful to the command of the First Amend-
ment, we would honor that religious belief. I have not 
bowed to the view of the majority that “some compelling 
state interest” will warrant an infringement of the Free 
Exercise Clause. Sherbert v. Verner, 374 U. S. 398, 406- 
407; Braunjeld v. Brown, 366 U. S. 599, 603. I have 
previously dissented from that position and opposed 
amending by judicial construction the plain command of 
the Free Exercise Clause. See Sherbert v. Verner, supra, 
at 410-413; McGowan n . Maryland, 366 U. S. 420, 575- 
576; Arlan’s Department Store v. Kentucky, 371 U. S. 
218.

The Anti-Injunction Act, 26 U. S. C. § 7421 (a), is no 
barrier. No “assessment or collection of any tax” is re-
strained, only one method of collection is barred, the 

4 “Friends will ever be concerned to relate their religious insights 
to the realities of international life. Opportunities for courageous 
action and for the expression of invincible good will remain under any 
political system. Whatever the system and whatever the situation 
that calls for decision, Friends are called upon to make their 
witness.” Faith and Practice, the Book of Discipline of the New 
York Yearly Meeting of the Religious Society of Friends 42 (1968).
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Government being left free to use all other means at its 
disposal. Moreover, to construe the Act as the Court 
construes it does not avoid a constitutional question but 
directly raises one. The Act, read as literally as the 
Court reads it, plainly violates the First Amendment as 
applied to the facts of this case, for “no law” prohibiting 
the free exercise of religion includes every kind of law, 
including a law staying the hand of a judge who enjoins 
a law for the collection of taxes that trespasses on the 
First Amendment.

The power of Congress to ordain and establish inferior 
courts (Lockerty v. Phillips, 319 U. S. 182, 187) has not 
to this date been assumed or held to mean that Congress 
could require a federal court to take action in violation 
of the Constitution. Thus suspension of the writ of 
habeas corpus is restricted to “Cases of Rebellion or In-
vasion” where “the public Safety may require it.” Art. 
I, § 9, cl. 2. And when it comes to the First Amendment 
and the free exercise of religion, the mandate is that 
“Congress shall make no law . . . prohibiting” it. The 
Anti-Injunction Act is a “law”; and the Constitution 
gives no such preference to tax laws as to permit them 
to override religious scruples. May Congress enact a 
law that prohibits a minister from preaching if his taxes 
are in arrears? Or that disallows the making of a pro-
test to a tax assessment even though the assessment and 
payment violate one’s religious scruples? Until today, 
I would have thought not. The First Amendment, as 
applied to the States by the Fourteenth, bars a tax on 
the conduct of a religious exercise by a minority even 
though that religious exercise is obnoxious to the major-
ity. Murdock v. Pennsylvania, 319 U. S. 105. Dicta 
to the effect that an allegation of unconstitutionality is 
irrelevant under the Anti-Injunction Act (Bailey v. 
George, 259 U. S. 16, 20)—which the Court today ele-
vates to a holding—were based on the premise that there
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was an alternative remedy to the unconstitutional 
actions. Here, as demonstrated, there is no other 
remedy. A refund suit is of no value, since the religious 
scruples which these taxpayers invoke relate to their 
inability to protest the payment, not to the use of the 
taxes themselves for military purposes.

I would affirm the judgment below.
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RING v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 73-6969. Decided November 11, 1974

Where the Assistant United States Attorney prosecuting petitioner 
denied during the trial that two counts of a three-count indict-
ment against the Government’s chief witness involving the same 
events for which petitioner was convicted had been dropped in 
return for the witness’ cooperation and testimony, but the United 
States Attorney’s records indicated that the Assistant had agreed 
to drop two counts in return for a guilty plea to the third count, 
the Court of Appeals’ judgment affirming petitioner’s conviction 
is vacated and the case is remanded to that court so that if on 
the basis of Government documentation it is unable to decide 
whether the Assistant “failed to make any required disclosure,” 
it can remand the case to the District Court for further proceedings.

Certiorari granted; vacated and remanded.

Per  Curiam .
Petitioner was convicted on one count of conspiracy 

to import cocaine in violation of 84 Stat. 1260, 21 U. S. C. 
§ 841 (a)(1), and 84 Stat. 1285, 21 U. S. C. § 952 (a). At 
trial, the Government’s chief witness against petitioner 
testified on direct examination by the Assistant United 
States Attorney that no promises had been made to her 
with respect to three counts of an indictment that had 
been returned against her involving the same events for 
which petitioner stands convicted. At the time this wit-
ness testified, she had pleaded guilty to one count of that 
indictment, a fact which she acknowledged. On cross- 
examination, she repeated her statement to the effect 
that no promises had been made to her. During sum-
mation, petitioner’s counsel indicated that the two other 
counts against the witness had been dropped in return 
for her cooperation and testimony in petitioner’s case.
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The Assistant United States Attorney, in her summa-
tion, stated categorically that the two other counts had 
not in fact been dropped. The Court of Appeals 
affirmed the conviction.

As the case comes to this Court, the Solicitor General 
states that the records of the United States Attorney in 
whose district the case was tried indicate that the same 
Assistant United States Attorney who tried the case had 
entered into an agreement with the witness whereby the 
Government had agreed to drop two counts of the indict-
ment in return for a guilty plea on a third count. The 
witness had entered a guilty plea about one month prior 
to the petitioner’s trial. The Solicitor General states 
that because “the existence of such an agreement, its 
terms, and [the witness] Rubio’s knowledge of it, cannot 
be determined on the record before this Court . . . ,” 
there is no occasion for this Court to consider whether 
the Assistant United States Attorney “failed to make 
any required disclosures.” The better course, however, 
is to vacate the judgment of the Court of Appeals and 
remand the case to that court. If, on the basis of docu-
mentation offered by the Government on remand, that 
court is unable to dispose of the question presented for 
the first time here, that court would be free to remand 
the case to the District Court for further appropriate 
proceedings.

The motion for leave to proceed in forma pauperis and 
the petition for a writ of certiorari are granted. The 
judgment of the Court of Appeals is vacated and the 
case is remanded to that court for proceedings consistent 
with this opinion.
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ALLENBERG COTTON CO., INC. v. PITTMAN

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI

No. 73-628. Argued October 17, 1974—Decided November 19, 1974

Appellant, a cotton merchant with its principal office in Memphis, 
Tenn, in January 1971 negotiated a “forward” contract with 
appellee, a Mississippi farmer, for appellee’s forthcoming cotton 
crop. The agreement was made through a Mississippi broker who 
arranged contracts for appellant for cotton to be resold in inter-
state and foreign markets. Appellant had contracted with mills 
outside Mississippi for sale of most of the cotton to be purchased 
in Mississippi, including that to be grown by appellee under this 
contract. Alleging refusal by appellee farmer to deliver the cotton, 
appellant brought suit for injunctive relief and damages. The Su-
preme Court of Mississippi, reversing the court below, dismissed the 
complaint, holding that appellant’s contracts were wholly intrastate, 
being completed upon delivery of cotton at the warehouse, and 
upholding appellee’s contention that the Mississippi courts could 
not be used to enforce the contract as appellant was doing busi-
ness in Mississippi without the requisite certificate. Appellee 
moved to dismiss in this Court on the ground that the State 
Supreme Court did not pass on the federal question. Held:

1. A certificate executed by the Chief Justice of the State 
Supreme Court makes it clear that a federal question was raised 
and decided by that court on the validity of a state statute as 
applied to the facts of this case under the Commerce Clause of 
the Federal Constitution, and this Court has jurisdiction over 
the appeal. Pp. 22-23.

2. The Mississippi Supreme Court’s refusal to enforce the con-
tract contravened the Commerce Clause, since the cotton in the 
instant transaction, though to be delivered to appellant at a local 
warehouse, was to be there only temporarily for sorting and classi-
fication for out-of-state shipment and was thus already in the stream 
of interstate commerce. Dahnke-W alker Milling Co. v. Bondurant, 
257 U.S. 282. Pp. 25-34.

276 So. 2d 678, reversed and remanded.

Doug la s , J, delivered the opinion of the Court, in which Bur ge r , 
C. J, and Bre nnan , Stew art , Whit e , Mars hall , Bla ck mu n , and
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Powe ll , JJ., joined. Rehn qui st , J., filed a dissenting opinion, 
post, p. 34.

John McQuiston II argued the cause and filed briefs 
for appellant.

George Colvin Cochran argued the cause for appellee. 
With him on the brief were C. “Cliff” Finch and Anna C. 
Maddan*

Mr . Justice  Douglas  delivered the opinion of the 
Court.

This is an appeal from a judgment of the Supreme 
Court of Mississippi, 276 So. 2d 678 (1973), which held 
that under the applicable Mississippi statute1 appellant 
might not recover damages for breach of a contract to 
deliver cotton because of its failure to qualify to do 
business in the State. Appellant claims that that Mis-
sissippi statute as applied to the facts of this case is 
repugnant to the Commerce Clause of the Constitution. 
A motion to dismiss was made on the ground that the 
Mississippi Supreme Court did not pass on that federal 
question and that such question was not in fact raised. 
We accordingly postponed the question of probable 
jurisdiction to a hearing on the merits, 415 U. S. 988 
(1974).

*James F. Blumstein filed a brief for the American Cotton Shippers 
Assn, as amicus curiae.

1 Mississippi Code Ann. §79-3-247 (1972), formerly Miss. Code 
Ann. § 5309-239 (1942), provides in part:

“No foreign corporation transacting business in this state without 
a certificate of authority shall be permitted to maintain any action, 
suit or proceeding in any court of this state. Nor shall any action, 
suit or proceeding be maintained in any court of this state by any 
successor or assignee of such corporation on any right, claim or de-
mand arising out of the transaction of business by such corporation 
in this state.”



22 OCTOBER TERM, 1974

Opinion of the Court 419 U. S.

I
On application of appellant (appellee below), the Chief 

Justice of the Supreme Court of Mississippi executed a 
certificate dated August 17, 1973, stating in part:

“[T]his Court . . . hereby certifies . . . that in this 
appeal . . . and in the arguments both oral and by 
brief made in this Court on behalf of the appellee 
on the original appeal and the petition of appellee 
for rehearing and brief filed in support thereof, it 
was insisted by appellee that under the facts of this 
case, the contract sued upon by the appellee was 
made in ‘interstate commerce’ and that it was trans-
acting business in interstate commerce, and thus 
entitled to protection as such under the applicable 
statutes of Mississippi and the Commerce Clause of 
the Federal Constitution; and that in its delibera-
tion of this case, this Court both on the original 
appeal and the petition for rehearing considered 
these questions of interstate commerce; and it was 
the judgment of this Court that said contract was 
not made in interstate commerce, nor that the facts 
of the case showed appellee to be transacting busi-
ness in interstate commerce within the meaning of 
the laws of Mississippi and that Mississippi Code 
1942 Ann. Section 5309-239 (Supp. 1972) as applied 
by this Court in this case to the Allenberg Cotton 
Company, Inc., a Tennessee corporation, to bar it 
from maintaining suit in the courts of this state was 
not repugnant to the Commerce Clause of the United 
States Constitution; and it was necessary to the 
Court’s judgment in said case to determine said 
questions raised as to interstate commerce, and that 
such questions were determined adversely to the 
position of appellee.”
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The Chief Justice, speaking for the court, makes it 
clear that a federal question was raised and decided and 
that that question was the validity of the state statute 
as applied to the facts of this case under the Commerce 
Clause of the Federal Constitution. That certificate is 
adequate under our decisions.2 So we proceed to the 
merits.

II
Appellant is a cotton merchant with its principal office 

in Memphis, Tenn. It had arranged with one Coving-
ton, a local cotton buyer in Marks, Miss., “to con-
tract cotton” to be produced the following season by 
farmers in Quitman County, Miss. The farmer, Pitt-
man, in the present case, made the initial approach 
to Covington, seeking a contract for his cotton; in other 

2 See International Steel & Iron Co. v. National Surety Co., 297 
U. S. 657, 661-662 (1936). As stated in Herb n . Pitcairn, 324 U. S. 
117, 127 (1945):
“The practice has become common by which some state courts, such 
as the New York Court of Appeals, provide counsel on motion with 
a certificate of the court or of the Chief Judge that a stated federal 
question was presented and necessarily passed upon if such was the 
case. See, e. g., cases cited in Robertson and Kirkham, Jurisdiction 
of the Supreme Court, § 75.”

In Whitney v. California, 274 U. S. 357, 360-362 (1927), while the 
record did not show that the party raised or that the state court con-
sidered “any Federal question whatever,” a supplemental order entered 
by the state court after the case had reached this Court, setting forth 
the federal question raised and decided by the state court, was given 
the same effect “as would be done if the statement had been made in 
the opinion of that court when delivered.”

In cases where the certificate (Honeyman v. Hanan, 300 U. S. 14 
(1937)) or supplemental opinion by one member of the state court 
(Charleston Federal Savings & Loan Assn. v. Alderson, 324 U. S. 182 
(1945)) has been held to be insufficient, there were lingering doubts 
as to whether the precise federal question was necessarily decided. 
Here we have no remaining doubts.
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instances Covington might contact the local farmers.3 
In either event, Covington would obtain all the infor-
mation necessary for a purchase contract and telephone 
the information to appellant in Memphis, where a con-
tract would be prepared, signed by an officer of appellant, 
and forwarded to Covington. The latter would then 
have the farmer sign the contract. For these services 
Covington received a commission on each bale of cotton 
delivered to appellant’s account at the local warehouse.4 
When the farmers delivered the cotton, Covington would 
draw on appellant and pay them the agreed price.

The Supreme Court of Mississippi held that appel-
lant’s transactions with Mississippi farmers were wholly 
intrastate in nature, being completed upon delivery of 
the cotton at the warehouse, and that the fact that appel-
lant might subsequently sell the cotton in interstate com-
merce was irrelevant to the federal question “as the Mis-
sissippi transaction had been completed and the cotton 
then belonged exclusively to Allenberg, to be disposed 
of as it saw fit, at its sole election and discretion,” 276 
So. 2d, at 681. Under the contract which Covington 
negotiated with appellee, Pittman, the latter was to 
plant, cultivate, and harvest a crop of cotton on his land, 
deliver it to a named company in Marks, Miss., for gin-
ning, and then turn over the ginned cotton to appellant 
at a local warehouse. The suit brought by appellant 
alleged a refusal of Pittman to deliver the cotton and 
asked for injunctive relief and damages. One defense 
tendered by Pittman was that appellant could not use 
the courts of Mississippi to enforce its contracts, as it was 
doing business in the State without the requisite certifi-
cate. The Supreme Court of Mississippi sustained that

3 The latter practice seems to have been the more usual one. 
(App. 54, 102-105.)

4 The commission was paid in some instances by appellant, in other 
instances by the individual farmer. (Id., at 53, 68.)
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plea, reversing a judgment in favor of appellant, and 
dismissed the complaint.

Appellant’s arrangements with Pittman and the broker, 
Covington, are representative of a course of dealing with 
many farmers whose cotton, once sold to appellant, enters 
a long interstate pipeline. That pipeline ultimately 
terminates at mills across the country or indeed around 
the world, after a complex sorting and matching process 
designed to provide each mill with the particular grade 
of cotton which the mill is equipped to process.

Due to differences in soil, time of planting, harvesting, 
weather, and the like, each bale of cotton, even though 
produced on the same farm, may have a different quality.5 
Traders or merchants like appellant, with the assistance 
of the Department of Agriculture, must sample each bale 
and classify it according to grade, staple length, and 
color.6 Similar bales, whether from different farms or 
even from different collection points, are then grouped 
in multiples of 100 into “even-running lots” which are 
uniform as to all measurable characteristics. This group-
ing process typically takes place in card files in the mer-
chant’s office; when enough bales have been pooled to 
make an even-running lot, the entire lot can be targeted 
for a mill equipped to handle cotton of that particular 
quality, and the individual bales in the lot will then be 
shipped to the mill from their respective collection 
points.7 It is true that title often formally passes to 

5 A. B. Cox, Cotton—Demand, Supply, Merchandising 4-5 (1953); 
A. Garside, Cotton Goes to Market 66-67 (1935).

6 For a more detailed description of the classification process, see 
Cox, supra, n. 5, at 131-147; Garside, supra, n. 5, at 46-85.

7 See Cox, supra, n. 5, at 4-5, 233-236. Virtually all cotton grown 
in Mississippi is shipped out of state, since there is no significant 
milling activity in Mississippi. U. S. Dept, of Agriculture (USDA), 
Statistical Bulletin No. 417—Statistics on Cotton and Related Data, 
1930-1967, pp. 58, 77 (Supp. 1972).
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the merchant upon delivery of the cotton at the ware-
house, and that the cotton may rest at the warehouse 
pending completion of the classification and grouping 
processes; but, as the description above indicates, these 
fleeting events are an integral first step in a vast system 
of distribution of cotton in interstate commerce.

The contract entered into between appellant and Pitt-
man was a standard “forward” contract, executed in 
January 1971 and covering the crop to be grown that 
year. Such contracts have become common in the 
American cotton-marketing system; they provide a ready 
way for the cotton farmer to protect himself against a 
price decline by ensuring that he will be able to sell his 
crop at a sufficient price to cover his expenses.8 The 
merchant who has contracted to buy the cotton from the 
farmer must in turn protect himself against market 
fluctuations. In this case, appellant had entered into 
contracts for sale of cotton to customers outside Missis-
sippi,9 in quantities approximating the expected yield of 
the Pittman contract and appellant’s other Mississippi 
contracts. A resale contract of this sort ensures that the 
merchant will be able to cover his own expenses and 
recoup a small profit; alternatively, the merchant may

8 See Cone Mills Corp. v. Hurdle, 369 F. Supp. 426, 430 (ND Miss. 
1974); Cox, supra, n. 5, at 10. Government figures showed 32% 
of the 1972 crop and at least 45% of the 1973 crop being “forward” 
contracted. USDA, August 1973 Crop Production A-6; USDA, Cot-
ton Situation (CS-265) p. 6 (Apr. 1974). Of course, there is always 
the possibility that the price will increase rather than decrease; such 
in fact was the case during 1971. Under these circumstances, the 
forward contract becomes relatively unprofitable, since the farmer 
is obligated to deliver his cotton for a lower price than it would 
bring on the spot market. This situation may generate a strong 
economic incentive for him to breach his contract and sell the cotton 
elsewhere.

9 App. 79,96. Cf. n. 7, supra.
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protect himself by “hedging,” i. e., offsetting his pur-
chases with a sale of futures contracts on the cotton 
exchange.10 The stability of the position he has con-
structed for himself, however, clearly depends on the 
integrity and enforceability of his contracts for purchase 
and resale.11

A recent House report on the functioning of the com-
modity exchanges in connection with the marketing of 
agricultural products said:

“The commodity futures markets are a very 
important part of our marketing system. Produc-
ers, processors, and merchandisers of commodities 
hedge the prices at which they buy or sell on a par-
ticular day. When the local elevator buys grain 
from a farmer he sells the same quantity on the 
futures market deliverable at about the same time 
he anticipates sale of the cash grain he has pur-
chased. When the actual sale is made, he ‘lifts’ 
his hedge by buying the same quantity on the 
futures market in the same futures month he pre-
viously sold in. If the price of grain on the cash 
market fluctuates either up or down, the gain or 

10 The New York Cotton Exchange is a designated contract market 
under the Commodity Exchange Act, 42 Stat. 998, 49 Stat. 1491, 
7 U. S. C. § 1 et seq. For a more detailed discussion of the hedging 
mechanism, see Cox, supra, n. 5, at 303-315; Garside, supra, n. 5, 
at 206-226, 377-382; Volkart Bros., Inc. v. Freeman, 311 F. 2d 
52, 54-56 (CA5 1962); and see the discussion of the wheat futures 
market quoted in the text., this page and 28-29.

11 The merchant’s ability to secure financing will also depend on 
the extent to which banks and other sources of credit perceive these 
contracts as being reliable. In some situations, up to 90% of the 
cost of the raw cotton may be financed by borrowing against futures 
contracts and warehouse receipts as collateral, since a viable hedging 
system drastically reduces the risk to both merchants and lenders. 
See Cox, supra, n. 5, at 181.
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loss should be approximately offset by the hedged 
position.

“. . . [I]n this situation if the market price of the 
cash commodity drops 15 cents per bushel between the 
time the elevator operator purchases the grain and 
the time he resells it 6 months later, he would incur 
a loss of $1,500 on each 10,000 bushels. If, however, 
at the time he purchased the grain from the farmer 
he had sold the same amount of grain on the futures 
market in a contract which matured 6 months later, 
the futures price should also decrease a similar 15 
cents per bushel and the elevator operator would 
profit $1,500 on each 10,000 bushels he sold on the 
futures market. The net effect, of course, of these 
offsetting purchases and sales would be to guard the 
elevator operator against loss, thereby permitting 
him to continue in business without regard to price 
fluctuation, providing the futures market operates 
in the normal historical manner.

“Such use of the futures market by a producer, 
buyer, or seller of the commodity takes the gamble of 
commodity price fluctuation out of his operation for 
him and enables him to lock in a relatively small 
margin of profit. This system has worked well most 
of the time, but whenever the supplies of commodi-
ties are short or the number of speculators becomes 
excessive, there exist opportunities for manipulations 
and distortions in the marketing system to such a 
great extent that the market no longer reflects sup-
ply and demand, and during part of the marketing 
season, prices can either be artificially raised or 
lowered.

“In the past year, fluctuations in the market have 
been so wide and erratic as to indicate the possibility 
of price manipulation and squeezing. Businessmen



ALLENBERG COTTON CO. v. PITTMAN 29

20 Opinion of the Court

who handle commodities on some occasions have been 
unable to buy back contracts the day they sell the 
commodity and many of them have found that the 
commodities markets such as the Chicago Board of 
Trade and the Chicago Mercantile Exchange do not 
always provide a dependable place to hedge their 
business deals. With the compromising of this kind 
of price insurance, many businessmen who handle 
commodities have felt compelled to substantially in-
crease the amount they charge for their part in the 
marketing system and some have lost vast sums of 
money. Some now feel compelled to triple or quad-
ruple the normal margin to cover new risks or to act 
only on a commission basis.

“Consumers are also greatly affected by any break-
down in our marketing system. When the futures 
markets are manipulated or become undependable, 
wider margins required at each level add to the price 
of the final product. Historically, erratic swings in 
prices result in retail prices going up more than they 
ever come back down. So consumers also have a 
great stake in preventing excessive speculation or 
manipulation from causing wide fluctuations in com-
modity prices.” H. R. Rep. No. 93-963, pp. 2-4 
(1974).

While that discussion covers grain, there is no essential 
difference, relevant here, when it comes to cotton.

We deal here with a species of control over an intricate 
interstate marketing mechanism. The cotton exchange, 
like the livestock-marketing regime involved in Swift & 
Co. v. United States, 196 U. S. 375 (1905), and in Stafford 
v. Wallace, 258 U. S. 495 (1922), has federal protection 
under the Commerce Clause. In Dahnke-Walker Mill-
ing Co. v. Bondurant, 257 U. S. 282 (1921), wheat raised 
in Kentucky was purchased by a miller in Tennessee, 
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payment and delivery to a common carrier being made in 
Kentucky. There, as here, a suit against the farmer in a 
Kentucky court was defended on the grounds that the 
buyer had not qualified to do business in Kentucky and 
that, therefore, the contract was unenforceable. The 
Court held that the Kentucky statute could not be 
applied to defeat this transaction which, though having 
intrastate aspects, was in fact “a part of interstate com-
merce,” id., at 292. The same observation is perti-
nent here. Delivery of the cotton to a warehouse, taken 
in isolation, is an intrastate transaction. But that deliv-
ery is also essential for the completion of the interstate 
transaction, for sorting and classification in the ware-
house are essential before the precise interstate destina-
tion of the cotton, whether in this country or abroad, is 
determined. The determination of the precise market 
cannot indeed be made until the classification is made. 
The cotton in this Mississippi sale, like the wheat 
involved in Chicago Board of Trade v. Olsen, 262 U. S. 1, 
33 (1923), though temporarily in a warehouse, was still 
in the stream of interstate commerce. As the Court 
stated in the Olsen case:

“The fact that the grain shipped from the west and 
taken from the cars may have been stored in ware-
houses and mixed with other grain, so that the 
owner receives other grain when presenting his re-
ceipt for continuing the shipment, does not take 
away from the interstate character of the through 
shipment any more than a mixture of the oil or gas 
in the pipe lines of the oil and gas companies in West 
Virginia, with the right in the owners to withdraw 
their shares before crossing state lines, prevented 
the great bulk of the oil and gas which did thereafter 
cross state lines from being a stream or current of 
interstate commerce.” Id., at 33-34.
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The Court held in Shafer v. Farmers Grain Co., 268 
U. S. 189 (1925), that a pervasive state regulatory scheme 
governing the purchase of wheat for interstate shipment 
was not permissible, since the “[b]uying for shipment” 
was “as much a part of [interstate commerce] as the 
shipping.” Id., at 198. And it added:

“Wheat—both with and without dockage—is a 
legitimate article of commerce and the subject of 
dealings that are nation-wide. The right to buy it 
for shipment, and to ship it, in interstate commerce 
is not a privilege derived from state laws and which 
they may fetter with conditions, but is a common 
right, the regulation of which is committed to Con-
gress and denied to the States by the commerce 
clause of the Constitution.” Id., at 198-199 (foot-
note omitted).

In Hood & Sons v. Du Mond, 336 U. S. 525 (1949), we 
held that a State might not deny a license to a milk dis-
tributor serving the interstate market on the ground that 
the new facilities would reduce the supply of milk for 
local markets. In expressing the philosophy of the Com-
merce Clause to federalize the regulation of interstate 
and foreign commerce, we said:

“The Commerce Clause is one of the most prolific 
sources of national power and an equally prolific 
source of conflict with legislation of the state. While 
the Constitution vests in Congress the power to 
regulate commerce among the states, it does not say 
what the states may or may not do in the absence 
of congressional action, nor how to draw the line 
between what is and what is not commerce among 
the states. Perhaps even more than by interpreta-
tion of its written word, this Court has advanced the 
solidarity and prosperity of this Nation by the mean-
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ing it has given to these great silences of the Consti-
tution.” Id., at 534-535.

And we added:
“Our system, fostered by the Commerce Clause, 

is that every farmer and every craftsman shall be 
encouraged to produce by the certainty that he will 
have free access to every market in the Nation, that 
no home embargoes will withhold his exports, and 
no foreign state will by customs duties or regulations 
exclude them. Likewise, every consumer may look 
to the free competition from every producing area 
in the Nation to protect him from exploitation by 
any. Such was the vision of the Founders; such has 
been the doctrine of this Court which has given it 
reality.” Id., at 539.

Much reliance is placed on Eli Lilly & Co. v. Sav-On- 
Drugs, Inc., 366 U. S. 276 (1961), for sustaining Missis-
sippi’s action. The case is not in point. There the 
Court found that the foreign corporation had an office 
and salesmen in New Jersey selling drugs intrastate. 
Since it was engaged in an intrastate business it could be 
required to obtain a license even though it also did an 
interstate business.

Reliance is also placed on Union Brokerage Co. v. 
Jensen, 322 U. S. 202 (1944), which is likewise not in 
point. It is true that the customhouse broker in that 
case was in the business of dealing with goods in inter-
state transit. Nevertheless, we expressly noted that “ [the 
broker’s] activities are not confined to its services at 
the port of entry. It has localized its business, and to 
function effectively it must have a wide variety of deal-
ings with the people in the community.” Id., at 210. 
As in Eli Lilly, this element of localization was held to 
be distinguishable from cases such as Dahnke-Walker in 
which a foreign corporation enters the State “to con-
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tribute to or to conclude a unitary interstate trans-
action.” Id., at 211. In this respect we have found 
appellant’s transactions, when viewed against the back-
ground of customary trade practices in the cotton market, 
to be indistinguishable from the activities in Dahnke- 
Walker in any significant regard.

The Mississippi Supreme Court, as noted, ruled that 
appellant was doing business in Mississippi. Appellant, 
however, has no office in Mississippi, nor does it own or 
operate a warehouse there. It has no employees solicit-
ing business in Mississippi or otherwise operating there 
on a regular basis;12 its contracts are arranged through 
an independent broker, whose commission is paid either 
by appellant or by the farmer himself and who has no 
authority to enter into contracts on behalf of appellant.13 
These facts are in sharp contrast to the situation in Eli 
Lilly, where Lilly operated a New Jersey office with 18 
salaried employees whose job was to promote use of 
Lilly’s products. 366 U. S., at 279-281. There is no 
indication that the cotton which makes up appellant’s 
“perpetual inventory” in Mississippi is anything other 
than what appellant has claimed it to be, namely, cotton 
which is awaiting necessary sorting and classification as 
a prerequisite to its shipment in interstate commerce.

In short, appellant’s contacts with Mississippi do not 
exhibit the sort of localization or intrastate character 
which we have required in situations where a State seeks 
to require a foreign corporation to qualify to do business. 
Whether there were local tax incidents of those contacts 
which could be reached is a different question on which 

12 One of appellant’s Memphis employees, Jerry Hill, came to 
Mississippi on two or three occasions to deliver contracts to the 
broker, Covington. The more usual practice, however, appears to 
have been for the contracts to be mailed. (App. 56-57,66-67,72-76.)

13 Id., at 60-61, 65-66,106-107. See also n. 4, supra.
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we express no opinion. Whether the course of dealing 
would subject appellant to suits in Mississippi is likewise 
a different question on which we express no view. We 
hold only that Mississippi’s refusal to honor and enforce 
contracts made for interstate or foreign commerce is 
repugnant to the Commerce Clause.

The judgment is reversed and the cause remanded for 
proceedings not inconsistent with this opinion.

So ordered.

Mr . Justice  Rehnquist , dissenting.
The question in this case is whether Mississippi may 

require appellant, a Tennessee corporation, to qualify as 
a foreign corporation under Mississippi law before it may 
sue in the courts of Mississippi to enforce a contract. 
The Supreme Court of Mississippi summarized the facts 
of the transaction, which it stated were “without sub-
stantial dispute,” as follows:

“It is apparent that these transactions of Allenberg 
in each case, including that with Pittman, took 
place wholly in Mississippi. The contract was nego-
tiated in Mississippi, executed in Mississippi, the 
cotton was produced in Mississippi, delivered to 
Allenberg at the warehouse in Mississippi, and pay-
ment was made to the producer in Mississippi. All 
interest of the producer in the cotton terminated 
finally upon delivery to Allenberg at the warehouse 
in Marks. The fact that afterward Allenberg might 
or might not sell the cotton in interstate commerce 
is irrelevant to the issue here, as the Mississippi 
transaction had been completed and the cotton then 
belonged exclusively to Allenberg . . . .” 276 So. 2d 
678, 681 (1973).

The Supreme Court of Mississippi might have added 
that through an exclusive agent, who was a Mississippi
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resident, Allenberg entered into over 20 similar contracts 
in 1971 with farmers in Quitman County alone, contracts 
covering cotton production from over 9,000 acres in this 
one county. Allenberg’s total 1971 purchases of cotton 
grown in Mississippi under substantially identical con-
tracts exceeded 25,000 bales. When cotton grown under 
these contracts arrived at Mississippi warehouses desig-
nated by Allenberg the cotton was compressed and 
sorted by warehousemen acting at Allenberg’s direc-
tion. It was then stored at the warehouse as a part of 
a perpetual revolving inventory of cotton, maintained 
by Allenberg at cotton concentration points throughout 
Mississippi to await future shipping orders.1

For reasons which are not entirely clear to me, the 
Court holds that Mississippi may not require Allenberg 
to qualify as a foreign corporation as a condition of using 
Mississippi courts to enforce its contract with appellee 
Pittman.2

The Court says that “[d]elivery of the cotton to a ware-
house, taken in isolation, is an intrastate transaction. 
But that delivery is also essential for the completion of 
the interstate transaction, for sorting and classification in 
the warehouse are essential before the precise interstate 
destination of the cotton, whether in this country or 
abroad, is determined.” Ante, at 30. Yet in Parker 
n . Brown, 317 U. S. 341, 361 (1943), this Court stated 

xApp. 92; Brief for Appellant 11. The record does not dis-
close the turnover time of the inventory but this is not material in 
light of Allenberg’s admission that it maintains perpetual inventories 
in Mississippi.

2 In its concluding paragraph the Court states: “We hold only 
that Mississippi’s refusal to honor and enforce contracts made for 
interstate or foreign commerce is repugnant to the Commerce Clause.” 
The Court offers no definition or analysis as to why this particular 
contract was “made for interstate or foreign commerce,” and the 
language is traceable to none of our previous cases dealing with the 
Commerce Clause.
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that “no case has gone so far as to hold that a state 
oould not license or otherwise regulate the sale of arti-
cles within the state because the buyer, after process-
ing and packing them, will, in the normal course of busi-
ness, sell and ship them in interstate commerce.” But 
putting aside such uncertainties engendered by the 
Court’s language, its holding seems to me quite incon-
sistent with our previous cases applying the Commerce 
Clause to this kind of factual situation.

The most recent case from this Court dealing with 
this question is Eli Lilly Co. v. Sav-On-Drugs, 366 U. S. 
276 (1961), where the Court said:

“[I]f Lilly is engaged in intrastate as well as 
interstate aspects of the New Jersey drug business, 
the State can require it to get a certificate of author-
ity to do business. In such a situation, Lilly could 
not escape state regulation merely because it is also 
engaged in interstate commerce.” Id., at 279 (foot-
note omitted).

In Lilly, the facts supporting a “corporate presence” 
in New Jersey were probably stronger than the facts sup-
porting a conclusion that Allenberg was “doing business” 
in Mississippi in this case. But it is of some importance 
to note that the intrastate contacts between Lilly and 
New Jersey had no apparent connection with the suit 
which Lilly sought to bring against Sav-On-Drugs; the 
Court held that there were sufficient intrastate activities 
of Lilly so that it could be required generally to qualify 
to do business in New Jersey, rather than that Lilly’s 
business with Sav-On was intrastate. Here the very 
dealings of Allenberg which are concededly intrastate 
are the dealings between it and Pittman revolving 
around the contract upon which it seeks to sue in the 
Mississippi courts.

But even if I were able to agree with the Court that
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Allenberg’s activities in Mississippi were purely “inter-
state,” I do not believe that our cases, properly under-
stood, prevent Mississippi from exacting qualification 
from a foreign corporation as a condition for use of the 
Mississippi courts.

It has been settled since Mr. Chief Justice Taney’s 
opinion for the Court in Bank of Augusta v. Earle, 13 Pet. 
519 (1839), that a corporation organized in one State 
which seeks to do business in another State may be re-
quired by the latter to qualify under its laws before doing 
such business. An exception to this general rule was 
established in cases such as Crutcher v. Kentucky, 141 
U. S. 47 (1891), in which the Court held that such a 
license might not be required of an express company 
engaged only in interstate commerce. Id., at 56-57. 
That exception was subsequently applied in International 
Textbook Co. n . Pigg, 217 U. S. 91 (1910), and expanded 
in Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 
282 (1921), and Shafer v. Farmers Grain Co., 268 U. S. 
189 (1925).

The Court today excerpts a paragraph from Shafer 
dealing with wheat, and cites it for the apparent proposi-
tion that trading in agricultural commodities, whether 
wheat or cotton, is a form of interstate commerce which 
may not be regulated by the States. But Shafer invali-
dated, not a statute requiring a foreign corporation to 
qualify to do business before using the courts, but instead 
a comprehensive statutory scheme regulating the method 
by which grain might be sold. The Court in its opinion 
in Shafer was careful to distinguish other situations in 
which state regulation of trade in agricultural commodi-
ties which concededly went across state lines had been 
upheld. Id., at 201-202.

Dahnke-Walker Milling Co., supra, did deal with a 
statute requiring foreign corporations to qualify, and the 
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Court held the state statute could not be applied consist-
ently with the Commerce Clause, but its reasoning in 
reaching this conclusion in no way supports the result the 
Court reaches today.

“This contract was made in continuance of that prac-
tice, the plaintiff intending to forward the grain 
to its mill as soon as the delivery was made. In 
keeping with that purpose the delivery was to be on 
board the cars of a public carrier. Applying to these 
facts the principles before stated, we think the trans-
action was in interstate commerce. The state court, 
stressing the fact that the contract was made in 
Kentucky and was to be performed there, put aside 
the further facts that the delivery was to be on board 
the cars and that the plaintiff, in continuance of its 
prior practice, was purchasing the grain for shipment 
to its mill in Tennessee. We think the facts so 
neglected had a material bearing and should have 
been considered. They show that what otherwise 
seemed an intrastate transaction was a part of inter-
state commerce.” 257 U. 8., at 292. (Emphasis 
added.)

Here, unlike the situation which the Dahnke-Walker 
Court regarded as critical there, Allenberg chose to store 
cotton owned by it in Mississippi warehouses for varying 
lengths of time in order that it might have a perpetual 
revolving inventory of cotton available for future ship-
ment orders. Here, too, Allenberg had contracted with 
Mississippi farmers, including Pittman, to grow the cot-
ton from seed.

Cases such as Shafer, supra, and Dahnke-Walker, 
supra, were decided during a period of this Court’s his-
tory when the approved judicial technique “was to 
decide whether a subject was or was not interstate com-
merce; if it was, Congress alone could regulate it, and
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if not, only the states could.” 3 This doctrine of mutual 
exclusivity was largely dispelled in later cases beginning 
with South Carolina Highway Dept. v. Barnwell Bros., 
303 U. S. 177 (1938), and followed in a long line of 
succeeding cases.4 The rule stated by the Court in Pike 
v. Bruce Church, Inc., 397 U. S. 137, 142 (1970), is quite 
different from that found in cases such as Shafer and 
Dahnke- Walker:

“Where the statute regulates evenhandedly to effec-
tuate a legitimate local public interest, and its effects 
on interstate commerce are only incidental, it will 
be upheld unless the burden imposed on such com-
merce is clearly excessive in relation to the putative 
local benefits.”

In Union Brokerage Co. v. Jensen, 322 U. S. 202 (1944),5 
this Court upheld Minnesota’s denial of access to its 
courts to a North Dakota customhouse broker, whose sole 
business in Minnesota was interstate commerce, where the 

3 Stern, The Commerce Clause and the National Economy, 1933- 
1946, 59 Harv. L. Rev. 645, 648 (1946). See also P. Benson, The 
Supreme Court and the Commerce Clause, 1937-1970 (1970).

4 In addition to Shafer v. Farmers Grain Co., 268 U. S. 189 (1925), 
and Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282 (1921), 
the Court today relies on Swift & Co. v. United States, 196 U. S. 375 
(1905); Stafford v. Wallace, 258 U. S. 495 (1922); and Chicago 
Board of Trade v. Olsen, 262 U. S. 1 (1923). These cases upheld 
federal regulatory legislation applied to commodities exchanges as 
justified by the commerce power. Unless the Court today takes a 
giant step backwards, these are not relevant to the question of the 
constitutionality of Mississippi’s statute. See, e. g., Di Santo v. 
Pennsylvania, 273 U. S. 34,37 (1927) (Brandeis, J., joined by Holmes, 
J., dissenting), a case later overruled in California v. Thompson, 313 
U. S. 109, 116 (1941).

5 The Court distinguishes Union Brokerage on the ground that 
the activities of the broker there were “localized” interstate com-
merce, but a comparison of the facts of that case with the facts here 
suggests that Allenberg’s activities in Mississippi were every bit as 
“localized” as those of Union Brokerage in Minnesota.
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broker had failed to qualify as required of such foreign 
corporations:

“[T]he Commerce Clause does not cut the States 
off from all legislative relation to foreign and inter-
state commerce. South Carolina Highway Dept. v. 
Barnwell Bros., 303 U. S. 177 .... The incidence 
of the particular state enactment must determine 
whether it has transgressed the power left to the 
States to protect their special state interests although 
it is related to a phase of a more extensive commer-
cial process.” Id., at 209-210.

See Parker v. Brown, 317 U. S. 341, 361 (1942).
Mississippi’s qualification statute is concededly not 

discriminatory. Domestic corporations organized under 
her laws must submit themselves to her taxing jurisdic-
tion, to service of process within the State, and to a num-
ber of other incidents of corporate existence which state 
law may impose. Union Brokerage recognized that 
qualification statutes were important in the collection 
of state taxes by identifying foreign corporations operat-
ing within the State6 and in the protection of citizens

6 Most commentators studying qualification statutes have con-
cluded that a major purpose of such statutes is facilitation of the 
assessment and collection of state ad valorem and franchise taxes. 
See, e. g., Comment, Foreign Corporations-State Boundaries for Na-
tional Business, 59 Yale L. J. 737, 746 (1950). Cases such as Chassa- 
niol v. Greenwood, 291 U. S. 584 (1934); Federal Compress Co. n . 
McLean, 291 U. S. 17 (1934); and Kosxjdar n . National Cash Register 
Co., 417 U. S. 62 (1974), make it clear that the cotton stored in 
Mississippi is subject to state taxation. Mississippi Code Ann. § 27- 
13-7 (1972) imposes a franchise tax on foreign corporations operating 
within the State measured by the amount of capital located in Missis-
sippi. A portion of the information required to be filed with the 
Mississippi Secretary of State in order to qualify within the State is 
an estimate of capital located within Mississippi. The information is 
essential to the identification of foreign corporations subject to the tax. 
The Court today leaves the tax standing but illogically deprives Mis-
sissippi of its sole means of enforcement of the tax.
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within the State through insuring ready susceptibility of 
the corporation to service of process.7 The qualification 
statute also serves an important informational function 
making available to citizens of the State who may deal 
with the foreign corporation details of its financing and 
control.8 Although the result of Allenberg’s failure to 
comply with the qualification statute is a drastic one,9 our

7 Although it may be possible to assert jurisdiction over an un-
qualified foreign corporation doing business in the State under a long- 
arm statute since minimum contacts with the State will normally 
exist, the absence of a registered agent in the State creates substantial 
problems for any potential plaintiff since he will be required to prove 
the existence of such minimum contacts—often in the absence of any 
subpoena power over the foreign corporation. See, e. g., Note, The 
Supreme Court, 1960 Term, 75 Harv. L. Rev. 40, 138, 140 (1961). In 
this area such qualification statutes provide a rough form of reciproc-
ity (a guarantee of susceptibility of suit in exchange for the right to 
bring suit) and operate as security for performance of the foreign 
corporation’s obligations owed to citizens of the State. Cf. Paul v. 
Virginia, 8 Wall. 168, 181 (1869). See, e. g., Comment, supra, n. 6, 
59 Yale L. J., at 742-745.

8 See, e. g., Comment, The Lilly Case: Dictum, Holding, and Find-
ing, 57 Nw. U. L. Rev. 306, 321 (1962). While state and federal 
securities laws may on occasion provide parallel disclosures, they will 
often not. For example, in the immediate case, there is no indication 
that Allenberg was subject to any disclosure requirements other than 
those provided by the qualification statute. Mississippi requires such 
foreign corporations to update information in their certificates 
through annual reports. Miss. Code Ann. §79-3-249 (1972). This 
information is available to all citizens of the State through payment 
of a nominal fee to the Secretary of State’s office. § 79-3-257. Infor-
mation such as the financial structure and control of the foreign cor-
poration is obviously highly relevant to any citizen of Mississippi who 
is considering doing business with the corporation.

9 The large variety of possible sanctions imposed by the States was 
discussed at length in Note, Sanctions for Failure to Comply with 
Corporate Qualification Statutes: An Evaluation, 63 Col. L. Rev. 
117, 122-123 (1963). “Because of the difficulties involved in dis-
covery and enforcement by state officials, denial of access to state 
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decisions hold that the burden imposed on interstate com-
merce by such statutes is to be judged with reference to 
the measures required to comply with such legislation, 
and not to the sanctions imposed for violation of it. Eli 
Lilly, 366 U. S., at 282-283; Railway Express Co. v. Vir-
ginia, 282 U. S. 440, 444 (1931). The steps necessary in 
order to comply with this statute are not unreasonably 
burdensome.10

I would not expand the holdings of Shafer and Dahnke- 
Walker in the face of so substantial a body of subsequent 
case law which leaves their reasoning, if not their hold-
ings, suspect. I would affirm the judgment of the Su-
preme Court of Mississippi.

courts is an essential element of a statutory scheme designed to en-
courage compliance with qualification requirements.” Id., at 129-130 
(footnote omitted). The denial-of-a-forum sanction utilized by Mis-
sissippi is also used by five other States. Ala. Code, Tit. 10, § 21 (89) 
(1973 Cum. Supp.); Ariz. Rev. Stat. Ann. § 10-482 (1956); Ark. 
Stat. Ann. §64-1202 (1966); Vt. Stat. Ann., Tit. 11, §2120 (1973). 
The rule is applied in Montana by case law. Note, Right of a For-
eign Corporation to Sue upon Contracts in Montana Courts—Doing 
Business—Failure to Qualify—Subsequent Qualification, 26 Mont. L. 
Rev. 218 (1965). There may certainly be a dispute as to the wisdom 
of Mississippi’s choice of this sanction but unless substantive due 
process now clothed in Commerce Clause garb once more elevates the 
Court into an arbiter of legislative wisdom, this consideration is 
irrelevant to our disposition of the case.

10 The principal requirements are the filing of certain information 
with the Mississippi Secretary of State and the payment of a fee 
ranging between $20 and $500 depending on the amount of stated 
capital of the foreign corporation. Miss. Code Ann. §§ 79-3-219 and 
79-3-255 (q) (1972). When the required information is provided 
and the fee is paid, the Secretary of State issues the requested certifi-
cate. § 79-3-221. The burden of qualifying appears small, par-
ticularly when compared to Allenberg’s activities in the State. See 
Union Brokerage Co. v. Jensen, 322 U. S. 202, 210 (1944).
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OTTE, TRUSTEE IN BANKRUPTCY v. 
UNITED STATES et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 73-375. Argued October 15, 1974—Decided November 19, 1974

1. A trustee in bankruptcy for an employer is required by the with-
holding provisions of the Internal Revenue Code of 1954 (IRC) 
and similar provisions of the New York City Administrative Code 
to withhold taxes from the payment of priority claims for wages 
earned by employees prior to the employer’s bankruptcy, but 
unpaid at the inception of the bankruptcy proceeding. The pay-
ment of the wage claims is “payment of wages” under IRC 
§ 3402 (a) requiring withholding of income taxes, and is wages 
under IRC § 3102 (a) requiring withholding of social security 
taxes, and an “employer,” defined by IRC § 3401 (d) (1) to include 
“the person having control of the payment” of wages, is present 
under § 3402 (a). The same rationale applies to the withholding 
of city income taxes under the similar City Code provisions. Pp. 
48-52.

2. From the obligation to withhold it follows that the trustee is 
also required to prepare and submit to the wage claimants and 
to the taxing authorities the reports and returns required of 
employers under IRC §§6051 (a), 6001, and 6011 and similar 
provisions of the City Code. P. 52.

3. Requiring the trustee to withhold, report, and file returns does 
not unduly burden the administration of bankrupt estates so as 
to contravene the spirit of the Bankruptcy Act, for the burden is 
the same as any employer, or receiver, arrangement debtor, or other 
fiduciary, with a like number of employees must bear; moreover, 
both the IRC and the City Code allow the trustee to withhold 
taxes at a flat rate, thus facilitating the tax computation. Pp. 
52-54.

4. Proofs of claim by the United States and New York City with 
respect to the withholding taxes on the priority wage claims are 
not required. Since tax liability accrues only when the wage is 
paid, and since the wages subject to the wage claims here, although 
earned before bankruptcy, were not paid prior thereto, so that the 
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bankrupt employer’s tax liability came into being only during 
bankruptcy, the taxes are not like debts of the bankrupt for which 
proofs of claim must be filed. Pp. 54-55.

5. The federal and city withholding taxes are entitled, as are the 
priority wage claims from which they emerge, to second priority 
of payment under § 64a (2) of the Bankruptcy Act. Such taxes 
are not within the fourth priority under §64a(4), since they 
did not become due and owing by the bankrupt until after the 
wage claims were paid following bankruptcy. Nor are such taxes 
entitled to first priority under § 64a (1), since they are not costs 
or expenses of administration of the bankrupt estate, but are part 
of the wage claims themselves and are carved out of the payment 
of those claims. Pp. 55-58.

480 F. 2d 184, affirmed.

Blac kmun , J., delivered the opinion for a unanimous Court.

Howard Karasik argued the cause and filed a brief for 
petitioner.

Keith A. Jones argued the cause for the United States. 
With him on the brief were Solicitor General Bork, 
Assistant Attorney General Crampton, and Crombie 
J. D. Garrett. Samuel J. Warms argued the cause for 
respondent city of New York. With him on the brief 
were Adrian P. Burke, Raymond Herzog, and Cornelius 
F. Roche.

Mr . Just ice  Blackmun  delivered the opinion of the 
Court.

This bankruptcy case raises issues (a) as to whether 
priority claims for wages earned by employees prior to 
an employer’s bankruptcy, but unpaid at the inception 
of the bankruptcy proceeding, are subject to withholding 
taxes, and, if so, (b) as to whether the taxing entities 
must file proofs of claim, and (c) as to which priority 
of payment, if any, the withholding taxes enjoy under 
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§ 64a of the Bankruptcy Act (the Act), 11 U. S. C. 
§ 104 (a).1

I
On September 15, 1964, Freedomland, Inc., a New 

York corporation, filed a petition with the United States 
District Court for the Southern District of New York 
for an arrangement under Chapter XI of the Act, 11 
U. S. C. §§ 701-799. The arrangement failed, and on 
August 30, 1965, Freedomland was adjudicated a bank-
rupt. Petitioner, William Otte, was appointed and quali-
fied as the trustee.

During the statutorily prescribed six-month period for 
the filing of proofs of claim against the estate, see §§57 
and 63 of the Act, 11 U. S. C. §§93 and 103, 413 former 
employees of Freedomland filed proofs for unpaid wages 
(each claim in the amount of $600 or less and all the 
claims aggregating approximately $80,000) that had been 
earned within three months preceding the filing of the 
Chapter XI petition. These wage claims concededly were 
entitled to a second priority of payment under § 64a (2). 
No proofs for any federal income or Federal Insurance 
Contributions Act taxes on these wage claims, with-
holdable under Chapters 24 and 21, respectively, of the 
Internal Revenue Code of 1954, 26 U. S. C. §§ 3401-3404 

1 “§ 104. Debts which have priority.
“(a) The debts to have priority, in advance of the payment of 

dividends to creditors, and to be paid in full out of bankrupt estates, 
and the order of payment, shall be (1) the costs and expenses of 
administration, including the actual and necessary costs and expenses 
of preserving the estate subsequent to filing the petition . . . ; 
(2) wages and commissions, not to exceed $600 to each claimant, 
which have been earned within three months before the date of 
the commencement of the proceeding, due to workmen . . . ; 
(4) taxes which became legally due and owing by the bankrupt to 
the United States or to any State or any subdivision thereof which 
are not released by a discharge in bankruptcy . . . .”
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and 3101-3126, were filed by the United States, and no 
proofs for any New York City personal income tax, with-
holdable under Chapter 46, Titles T and U, of the New 
York City Administrative Code, were filed by the city.

In November 1969 the trustee filed a motion for an 
order directing distribution to the 413 priority wage 
claimants without deduction for any federal, state, or 
city withholding taxes. He also asked that the referee 
declare that the trustee was not required to withhold or 
pay any such tax or to file any report or return relative 
thereto with the respective taxing authorities. The State 
of New York, although served, filed no response to the 
trustee’s motion. The United States and the city did 
respond. The referee issued an order granting the trustee 
the relief he requested. App. 48a-50a. In a supporting 
memorandum decision, the referee stated that the with-
holding and reporting requirements of the federal and 
city statutes “would impose a further burden on the 
administration of these estates which is entirely inconsist-
ent with the objective of efficient expeditious economic 
administration of bankrupt estates,” and that “compli-
ance with withholding and reporting requirements ... is 
utterly inconsistent with the spirit and the letter of the 
Bankruptcy Act.” Id., at 36a, 37a.

The United States and the city filed petitions with the 
United States District Court to review the referee’s order 
and decision. After a hearing, the District Court re-
versed the order and decision insofar as they pertained 
to federal taxes. It directed the withholding of federal 
taxes on the priority wage claims, and also concluded that 
the amounts to be withheld were “taxes which became 
legally due and owing by rhe bankrupt,” within the lan-
guage of § 64a (4), and, therefore, were to be paid as 
tax claims of the fourth priority. The court observed 
that little more than a simple bookkeeping effort would 
be involved in withholding 25% of the wage distribu- 
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tions.2 It held that proofs of claim were not required 
because the employees’ proofs gave notice to the trustee 
and other creditors of the total amounts distributable on 
account of the claims. The District Court, however, 
ruled against the city on the ground that the city’s per-
sonal income tax did not become effective until 1966, 
and thus no city tax was due and owing by the bankrupt 
in 1964 when the Chapter XI petition was filed. In re 
Freedomland, Inc., 341 F. Supp. 647 (1972).

The trustee, the United States, and the city all ap-
pealed. The United States Court of Appeals for the 
Second Circuit affirmed in part and reversed in part. It 
held that the trustee was obligated to withhold, to report, 
and to pay over the withholding taxes on the wage claims, 
and that the taxing entities were not required to file 
proofs of claim. It further held, however—and thus to 
this extent disagreed with the District Court—that both 
the United States and the city were entitled to be paid 
as second priority claimants under § 64a (2). In re 
Freedomland, Inc., 480 F. 2d 184 (1973).

We granted the trustee’s petition for certiorari (un-
opposed by the United States) primarily because the cir-
cuits are in disarray as to the priority to be accorded to 
withholding taxes on prebankruptcy wage claims.3 414 

2 Under Internal Revenue Service directives, a trustee in bank-
ruptcy, upon paying priority wage claims, has the option of with-
holding income and FICA taxes either at a combined flat rate of 
25% or at the rates prescribed by §§ 3101 and 3402 of the Code, 
26 U. S. C. §§ 3101 and 3402.

3 First priority: United States v. Fogarty, 164 F. 2d 26, 33 (CA8 
1947) ; Lines v. California Dept, of Employment, 242 F. 2d 201, 203, 
reh. den., 246 F. 2d 70 (CA9), cert, denied, 355 U. S. 857 (1957). 
Second priority: In re Freedomland, Inc., 480 F. 2d 184, 190 (CA2 
1973). Fourth priority: In re Connecticut Motor Lines, Inc., 336 F. 
2d 96,102-106, 108 (CA3 1964).

In In re John Horne Co., 220 F. 2d 33, 35 (CA7 1955), a case 
concerning wages paid prior to bankruptcy, the court stated: “We
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U. S. 1156 (1974). No cross-petition was filed by either 
the United States or the city of New York.

II
Withholding, Reports, and Returns

Every Court of Appeals which has faced the issue, in-
cluding the Second Circuit in the present case, has held, 
contrary to the ruling of the referee, that the withhold-
ing provisions of the Internal Revenue Code, and of state 
or municipal tax statutes, require that a trustee in bank-
ruptcy withhold income and social security taxes from 
payments of wage claims, and that he prepare and sub-
mit to the wage claimants and to the taxing authorities 
the reports and returns statutorily required of employers. 
United States v. Fogarty, 164 F. 2d 26,30-33 (CA8 1947); 
United States v. Curtis, 178 F. 2d 268, 269 (CA6 1949), 
cert, denied, 339 U. S. 965 (1950); Lines n . California 
Dept, of Employment, 242 F. 2d 201, 202, reh. den., 246 
F. 2d 70 (CA9), cert, denied, 355 U. S. 857 (1957); In re 
Connecticut Motor Lines, Inc., 336 F. 2d 96 (CA3 
1964). To the same effect is In re Daigle, 111 F. Supp. 
109, 111 (Me. 1953).

A. The requirement of withholding. Section 3402 (a) 
of the Internal Revenue Code, 26 U. S. C. § 3402 (a), 
requires “[e]very employer making payment of wages” 
to “deduct and withhold upon such wages ... a tax deter-
mined . . . .” Section 3401 (a) defines “wages” for with-
holding purposes to mean, with certain exceptions, “all 
remuneration ... for services performed by an employee 
for his employer,” and § 3401 (d) defines “employer” as

are not impressed with the reasoning of the court in the Fogarty 
case.” See also Note, 56 Mich. L. Rev. 631 (1958); Comment, 
Bankruptcy—Priorities—Fourth Priority Assigned Payroll Taxes on 
Second Priority Wages, 40 N. Y. U. L. Rev. 360 (1965); Note, 
19 Rutgers L. Rev. 546 (1965).
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“the person for whom an individual performs or per-
formed any service, of whatever nature, as the employee 
of such person.” The latter section makes an exception 
where “the person for whom the individual performs or 
performed the services does not have control of the pay-
ment of the wages for such services”; in that case, “em-
ployer” means “the person having control of the payment 
of such wages.” Sections T46-51.0 (a) and U46-8.0 of 
the New York City Administrative Code are generally to 
the same effect.4

The trustee contends that the payment of wage claims 
under the Bankruptcy Act, although for “wages” within 
the meaning of that Act, is not the “payment of wages” 
under § 3402 (a), and that, in any event, the trustee is 
not the wage claimant’s “employer” to whom § 3402 (a) 
relates.

The payments to the wage claimants who filed in this 
case are payments for services performed by them for 
their former employer, Freedomland, before the com-
mencement of the proceeding under the Act. There is, 
and can be, no dispute as to this. The fact that the 
services were performed for the bankrupt, rather than 
for the trustee, and the fact that payment is made after 
the employment relationship terminated, do not convert 
the remuneration into something other than “wages,” as 
defined by § 3401 (a) of the Internal Revenue Code. 
That statute, as has been noted, broadly defines “wages” 
to include, with stated exceptions not material here, “all 
remuneration.” And § 3401 (d), in defining “employer,” 
twice refers to services that the employee “performs or 
performed.” It thus speaks in the past tense as well as 

4 The terms “wages” and “employer,” as they appear in Titles T 
and U of the City Code are given the same meanings they have in 
the Internal Revenue Code. New York City Administrative Code 
§§T46-1.0(c) and U46-1.0 (b), (e), and (I) (1971).
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the present and thereby plainly reveals that a continuing 
employment relationship is not a prerequisite for a pay-
ment’s qualification as “wages.” The income tax with-
holding regulations since 1943 have so provided in 
specific terms. 26 CFR § 31.3401 (a)-l (a)(5); Treas. 
Reg. 120 § 406.205 (b) (1954); Treas. Reg. 116 § 405.105 
(1944 and 1951 eds.); Treas. Reg. 115 § 404.101 (a) 
(1943). The regulations are not in conflict with the 
statute; they further the statutory purpose and are rea-
sonable; and they are a valid exercise of the rule-
making power. Cammarano v. United States, 358 U. S. 
498, 507-512 (1959).5

The payment of the wage claims is thus “payment of 
wages” under § 3402 (a) of the Internal Revenue Code.

The fact that in bankruptcy payment of wage claims 
is effected by one other than the bankrupt former 
employer does not defeat any withholding requirement. 
Although § 3402 (a) refers to the “employer making pay-
ment of wages,” §3401 (d)(1), as also has been noted, 
provides that if the person for whom the services were 
performed “does not have control of the payment of the 
wages for such services,” the term “employer” then means 
“the person having control of the payment of such 
wages.” This obviously was intended to place respon-
sibility for withholding at the point of control. The 
petitioner trustee suggests that control rests in the 
referee rather than in the trustee, because of the former’s 
duty, under § 39a (5) of the Act, 11 U. S. C. § 67 

5 We see nothing to the contrary in United States v. Embassy 
Restaurant, Inc., 359 U. S. 29 (1959), which is pressed upon us by 
the trustee. The issue there was whether contributions by an 
employer to a union welfare fund, as required under a collective-
bargaining agreement, were entitled to second priority as “wages . . . 
due to workmen.” There is no such issue here, for the trustee 
acknowledges, as he must, that the present claims are, indeed, for 
“wages,” within the meaning of the Bankruptcy Act.
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(a)(5), to “declare dividends.” We need not determine 
whether it is the trustee, with his responsibility, under 
§§ 47a (8) and (11) of the Act, 11 U. S. C. §§ 75 (a)(8) 
and (11), for making recommendations and actual pay-
ments, or the referee, with his supervision over the general 
administration of the bankrupt estate, or the estate itself, 
that has “control of the payment of such wages,” within 
the meaning of §3401 (d)(1) of the Internal Revenue 
Code. One of them is the “employer” and, as such, has 
the duty to withhold or to order the withholding, as the 
case may be.6 An “employer,” under § 3402 (a), is thus 
present.

The situation is the same with respect to FICA with-
holding. Section 3102 (a) of the Internal Revenue Code, 
26 U. S. C. § 3102 (a), provides that the tax is to be 
collected by the employer by deducting “from the wages 
as and when paid.” Here, too, the payments clearly are 
“wages” under that statute, even though again, at the 
time of payment, the employment relationship between 
the bankrupt and the claimant no longer exists. And 
here, also, the regulations long and consistently have 
been to this effect. 26 CFR § 31.3121 (a)-l (i); Treas. 
Reg. 128 §408.226 (a) (1951); Treas. Reg. 106 §402.- 
227 (a) (1940). The fact that the FICA withholding 
provisions of the Code do not define “employer” is of no 
significance, for that term is not to be given a narrower 
construction for FICA withholding than for income tax 
withholding.

Because of the identity of definition already observed, 
n. 4, supra, the same rationale necessarily applies to the 
New York City withholding tax.

6 “The result would be no different if it is argued that the bank-
ruptcy court rather than its trustee is ‘the person having control of 
the payment of such wages.’ There is no provision excepting a 
court from the requirement of withholding on amounts paid an 
employee.” United States v. Fogarty, 164 F. 2d, at 32.
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The trustee finally suggests that the placing of a with-
holding obligation upon the trustee amounts to the 
imposition of a penalty barred by § 57j of the Act, 
11 U. S. C. §93 (j). This argument, however, rests 
upon the presence of § 6672 of the Internal Revenue 
Code, 26 U. S. C. § 6672, and §§ T46-65.0 (g) and U46- 
35.0 (g) of the New York City Administrative Code, all 
of which impose a penalty, apart from the tax, on a per-
son who willfully fails to fulfill his obligation to with-
hold or who willfully attempts to evade or defeat any tax. 
That, obviously, is not this case.

B. The requirement of reports and returns. This rou-
tinely follows from the obligation to withhold. Section 
6051 (a) of the Internal Revenue Code, 26 U. S. C. 
§ 6051 (a), provides that a person required to withhold 
must furnish the employee a written statement showing 
the wages subject to withholding and the amount with-
held on account of each tax. A duplicate of that state-
ment is to be available for filing with the Internal Rev-
enue Service. § 6051 (d). Sections 6001 and 6011 re-
quire every person responsible for payment or collection 
of taxes to keep such records and make such returns as 
the Secretary prescribes. The applicable regulations re-
spond to these statutes. 26 CFR §§ 31.6001-1, 31.6001-2, 
31.6001-5, 31.6011 (a)-6 (a)(1), and 31.6051-1; Rev. 
Proc. 71-18, 1971-1 Cum. Bull. 684. It is undisputed 
that the petitioner trustee must comply with these pro-
visions if he is subject to the withholding require-
ments of §§ 3402 and 3102. Nicholas v. United States, 
384 U. S. 678, 693 (1966).

The New York City Administrative Code provisions 
are to similar effect, §§ T46-52.0 and T46-54.0, U46-9.0 
and U46-11.0, and we reach the same conclusions with 
respect to reports and returns thereunder.

C. Expense and delay. The trustee argues, as the ref-
eree held, that the imposition of obligations to withhold,
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report, and file returns places a burden on the adminis-
tration of bankrupt estates that is at odds with economic 
and expeditious administration and with the spirit of the 
Act. He places some reliance, as did the referee, on the 
paper by Referee Hiller, The Folly of the Fogarty Case, 
32 Ref. J. 54 (1958), where the author states that “the 
application of the Fogarty rule is sheer nonsense” and 
that the case is “out of harmony with sound bankruptcy 
law.” Id., at 54, 56.

There is, of course, an overriding concern in the Act 
with keeping fees and administrative expenses at a mini-
mum so as to preserve as much of the estate as possible 
for the creditors. 3A W. Collier, Bankruptcy VU 62.05 [ 1 ], 
62.02 [5] (14th ed. 1972). And it cannot be denied that 
paperwork takes time and occasions expense. In this 
particular case, withholding must be computed on the 
413 wage claims; returns (Forms W-2, W-3, and 941) 
must be prepared and furnished the claimant and the 
Internal Revenue Service; records must be maintained; 
and the taxes withheld must be remitted to the respec-
tive taxing entities.

We are not persuaded, however, that this burden would 
be so undue as to be inconsistent with or violative of the 
spirit of the Act. It is the same burden, no more and no 
less, that any employer of the same size must bear, and it 
is the same burden that is borne by any receiver or ar-
rangement debtor or any other fiduciary with a like num-
ber of employees. The burden is not disproportionate.7 
Further, the Internal Revenue Service has endeavored to 
lighten the load by its alternative 25% combined bank-

7 The District Court, on review of the referee’s order and decision, 
received evidence with respect to costs of compliance. It concluded 
that compliance “adds only slightly to the trustee’s inescapable task 
and cost of verifying each claim before payment.” 341 F. Supp. 
647, 654 (SDNY 1972).
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ruptcy withholding rate for income and FICA taxes. See 
n. 2, supra. New York City has done the same with its 
1% withholding rate. Neither should the burden make 
it necessary, as is so often and so easily suggested, to 
employ an accountant. Computations at the rates of 
25% and 1%, respectively, are simple and elementary 
arithmetic exercises, hardly worthy of an accountant’s 
talent; a high school student is able to make those com-
putations as is any bookkeeper, clerk, or the trustee him-
self. The added tasks of withholding, reporting, return-
ing, and remitting are contemplated, in our view, by the 
Act. The interests of the taxing entities, who are credi-
tors, too, and, through them, the interests of the public, 
outweigh the minuscule added burden for the estate. See 
Swarts v. Hammer, 194 U. S. 441, 444 (1904). If relief 
is to be considered for bankrupt estates in this respect, 
it is a matter for legislative, not judicial, concern. There 
is nothing in the Act or in the Internal Revenue Code 
that relieves the trustee of these duties. Cf. §§ 7507, 
108 (b), 371, and 372 of the Internal Revenue Code, 
26 U. S. C. §§ 7507, 108 (b), 371, and 372.

Ill
Proofs of Claim

The trustee asserts that because the United States and 
the city failed to file proofs of claim for the taxes at issue, 
payment thereof is barred. It is said that these taxing 
entities were on notice, by reason of Freedomland’s bank-
ruptcy schedules, that the bankrupt owed the priority 
wage claims; that these claims were to be filed within 
six months; that the entities could obtain an extension 
of time, under § 57n of the Act, 11 U. S. C. § 93 (n), 
in which to compute and file their claims; and that they 
chose to ignore the referee’s bar order directed, among 
others, to “taxing authorities and agencies,” App. 24a.
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This argument, in our view, misconceives the nature 
of the taxes that are to be withheld. Liability for the 
taxes accrues only when the wage is paid. Sections 
3402 (a) and 3101 (a) of the 1954 Code; New York City 
Administrative Code §§ T46-51.0 (a) and U46-8.0. The 
wages that are the subject of the wage claims, although 
earned before bankruptcy, were not paid prior to bank-
ruptcy. Freedomland had incurred no liability for the 
taxes. Liability came into being only during bank-
ruptcy. The taxes do not partake, therefore, of the 
nature of debts of the bankrupt for which proofs of 
claim must be filed.

Furthermore, the filing of proofs by the United States 
and New York City obviously would serve no purpose 
here. Proofs apprise the trustee and other creditors of 
the existence of claims against the estate. The priority 
wage claims themselves, however, cover the gross wages 
earned and unpaid. These include any tax that is to be 
withheld. The tax is not an added increment.

We conclude, therefore, that proofs of claim on the 
part of the United States and of New York City with 
respect to withholding taxes on priority wage claims are 
not required.

IV
With withholding taxes thus determined as properly 

applicable to priority wage claims, their placement in 
the payment scale under § 64a must be determined.8 
The choice lies between the first priority (costs and ex-

8 The trustee has paid the priority wage claims, with the taxes 
withheld and set aside. This was done, however, pursuant to an 
agreement that the rights of the parties would not be affected 
thereby. The United States, therefore, is not in a position to claim 
that a trust fund has been established under § 7501 (a) of the 
Internal Revenue Code, 26 U. S. C. §7501 (a). See United States 
v. Randall, 401 U. S. 513 (1971); Nicholas v. United States, 384 
U. S. 678, 690-691 (1966).
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penses of administration), urged by the United States; 
the second priority (wages and commissions, limited as 
the statute specifies), urged by the city of New York; 
the fourth priority (“taxes which became legally due and 
owing by the bankrupt”), urged by none of the parties 
here; and no priority at all. The third and fifth priorities 
clearly have no possible application to these taxes.

We readily reject the fourth priority. The withholding 
taxes are not taxes which became due and owing by the 
bankrupt. As has been noted above, the taxes did not 
become due and owing at all until the claims, constitut-
ing wages, were paid. This took place after bankruptcy, 
not before. The situation, thus, differs from that where 
the bankrupt paid wages prior to bankruptcy, but the 
taxes withheld were not remitted to the taxing entities 
by the time of the inception of the bankruptcy proceed-
ing. The latter would be taxes “which became legally 
due and owing by the bankrupt.” See In re John Home 
Co., 220 F. 2d 33 (CA7 1955); Pomper v. United States, 
196 F. 2d 211 (CA2 1952).

We similarly reject the first priority, although we 
recognize that this appears to be the favorite conclusion 
reached by those courts that have passed upon the issue. 
See n. 3, supra. The leading case for this approach is 
United States n . Fogarty, supra. The Court there, how-
ever, without a statement of underlying reasons, merely 
concluded that the taxes “should be allowed and classi-
fied as an expense of administration,” 164 F. 2d, at 33. 
In Lines v. California Dept, of Employment, supra, 
the court followed Fogarty and held that, because the 
tax accrued “subsequent to the filing of the petition in 
bankruptcy, such tax had the character of an expense 
of administration.” 246 F. 2d, at 71.

We think that more than a general observation that 
the taxes arose during bankruptcy is required to dignify 



OTTE v. UNITED STATES 57

43 Opinion of the Court

withholding taxes with the prime status of first priority. 
We grant that the very language of § 64a (1) (“includ-
ing the actual and necessary costs and expenses of pre-
serving the estate subsequent to filing the petition”) 
necessarily indicates that first priority items include some 
in addition to those that preserve or develop the bank-
rupt estate. Withholding taxes, however, do not strike 
us as costs or expenses of doing business. They are 
attributable in their entirety to the availability of funds 
for the payment of priority wage claims. They accrue 
only as those claims are paid and, to the extent of that 
payment, the payment of the taxes should be assured. 
In addition, it is anomalous to accord withholding taxes 
a higher priority than the wage claims to which they so 
directly relate. They can be computed only upon the 
amount of funds available for payment of the wage 
claims and should not have a computational base greater 
than those payments. The withholding taxes are, in full 
effect, part of the claims themselves and derive from and 
are carved out of the payment of those claims. We 
therefore fully agree with the Second Circuit’s observa-
tion, 480 F. 2d, at 190: “Conceptually the tax payments 
should be treated in the same way as the wages from 
which they derive and of which they are a part.”

We see nothing in United States v. Randall, 401 U. S. 
513 (1971), with its observation, id., at 515, that the Bank-
ruptcy Act “is an overriding statement of federal policy 
on this question of priorities,” that is contrary to the 
result we reach here. That case concerned § 7501 (a) 
of the Internal Revenue Code, 26 U. S. C. § 7501 (a), 
with its provision for a trust fund for withheld taxes, and 
the impact of that statute, when not complied with, upon 
payment of first priority costs and expenses of adminis-
tration. Randall is not a holding, as the trustee would 
claim, Brief for Petitioner 18-19, that the withholding 
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taxes do not have the same priority as the wage claims 
themselves.

We therefore conclude that these federal and city with-
holding taxes are entitled, as are the priority wage claims 
from which they emerge, to second priority of payment 
under § 64a (2) of the Act, 11 U. S. C. § 104 (a).9

The judgment of the Court of Appeals is affirmed.

It is so ordered.

9 This conclusion makes it unnecessary for us to consider whether, 
if the Government were to prevail in its first-priority argument, the 
judgment of the Court of Appeals here could be modified in the 
absence of a cross-petition by the United States. We are advised 
that the bankrupt estate’s assets are sufficient to pay all first- and 
second-priority claims in full. Tr. of Oral Arg. 28-29. Whether 
the withholding taxes have first- rather than second-priority status 
is, therefore, of no practical consequence to the Government in the 
present case.
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FRANCISCO v. GATHRIGHT, CORRECTIONAL 
SUPERINTENDENT

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 73-5768. Argued October 15, 1974— 
Decided November 19, 1974

Petitioner brought this federal habeas corpus action, claiming the 
unconstitutionality of a state statute under which he had been 
convicted of a drug violation. The Court of Appeals upheld the 
District Court’s ruling that petitioner’s challenge should be resub-
mitted to the state courts in the light of a State Supreme Court 
decision (issued after that court had declined to review petitioner’s 
conviction on direct appeal but before petitioner had filed his 
habeas petition) holding the state statute constitutionally invalid. 
Held: Since the state courts had a full opportunity to determine 
the federal constitutional issue before petitioner resorted to the 
federal forum, no substantial state interest would be served by 
requiring petitioner to resubmit his constitutional claim to the 
state courts. Roberts n . LaVallee, 389 U. S. 40.

Reversed and remanded.

Daniel C. Kaufman argued the cause and filed a brief 
for petitioner.

Robert E. Shepherd, Jr., argued the cause for respond-
ent. On the brief were Andrew P. Miller, Attorney Gen-
eral of Virginia, and Gilbert W. Haith, Assistant Attorney 
General.

Per  Curiam .
Petitioner was convicted in a Virginia state court of 

possession of heroin with intent to distribute,1 and was 

1 Petitioner was convicted of violating Va. Code Ann. § 54-524.- 
101 (a) (1950). At the time he was charged, that statute provided 
in relevant part:
“Except as authorized by this chapter, it shall be unlawful for any 
person knowingly or intentionally: (1) To distribute, or to possess 
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sentenced to eight years in prison. The Supreme Court 
of Virginia denied review and affirmed the conviction by 
order, and petitioner then sought federal habeas corpus 
in the United States District Court for the Eastern Dis-
trict of Virginia.

In that court he contended that the judgment of con-
viction under which he was held was subject to two con-
stitutional infirmities. His first claim was that the state 
statute under which he had been convicted violated his 
Fourteenth Amendment rights insofar as it permitted the 
jury to base the conviction “solely upon evidence as to 
the quantity of any controlled drug or drugs unlawfully 
possessed.”2 His second claim was that evidence ad-
mitted at his trial had been obtained as a result of an 
unlawful search and seizure in violation of his rights 
under the Fourth and Fourteenth Amendments.

Respondent conceded that petitioner had “exhausted 
his State court remedies,” App. 11, but nevertheless urged 
the District Court to dismiss the petition in order to per-
mit the petitioner to present his due process argument to 
the state courts for reconsideration in light of the decision 
of the Supreme Court of Virginia in Sharp v. Common-
wealth, 213 Va. 269, 192 S. E. 2d 217 (1972). In Sharp, 
which was decided after the Virginia Supreme Court had 
declined to review petitioner’s conviction on direct appeal, 
but before he had filed his petition for a writ of habeas 

with intent to distribute, a controlled drug .... A conviction for 
a violation of this § 54-524.101 (a) may be based solely upon evi-
dence as to the quantity of any controlled drug or drugs unlawfully 
possessed.”

The statute has since been repealed. Va. Acts 1972, c 798.
2 The trial court instructed the jury:
“The Court instructs the jury that a conviction for possession of 

a controlled drug with intent to distribute may be based solely upon 
the evidence as to the quantity of the controlled drug unlawfully 
possessed.” App. 19.
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corpus in the District Court,3 the Virginia Supreme Court 
held § 54-524.101 (a) to be violative of both the State 
and Federal Constitutions.4

The District Court ruled against petitioner on the 
merits of his search-and-seizure claim, and agreed with 
respondent that the challenge to the statute should be 
resubmitted to the Virginia state courts. It therefore 
granted summary judgment in favor of respondent with-
out passing on petitioner’s claim that the statute was 
invalid under the Fourteenth Amendment.5

Petitioner appealed to the Court of Appeals for the 
Fourth Circuit. That court, in an unreported decision, 

3 The habeas petition, accompanied by a motion to proceed in 
forma pauperis, was actually received by the United States District 
Court on October 5, 1972, four days before Sharp was decided. On 
October 26 petitioner’s motion to proceed in forma pauperis was 
denied. Upon receipt of the filing fee on October 31, the clerk of 
the United States District Court filed the habeas petition.

4 The Supreme Court of Virginia found the statute unconstitu-
tionally vague because “a person of ordinary intelligence in possession 
of a quantity of marijuana could not with reasonable certainty know 
whether he was guilty of the misdemeanor of mere possession or 
the felony of possession with intent to distribute.” 213 Va., at 271, 
192 S. E. 2d, at 218. The court also concluded that the “statutory 
inference or presumption of possession with intent to distribute did 
not have sufficient rational connection with the fact of possession of 
a quantity of a controlled drug.” Ibid. The Virginia court cited 
federal and state decisions to support its holding, and at oral argu-
ment the parties agreed that Sharp rests on both state and federal 
constitutional grounds. We, of course, express no view on the correct-
ness of this holding insofar as it rests on an interpretation of the 
Fourteenth Amendment.

5 Since petitioner had presented the issue once to the state courts, 
the District Court granted him leave to reinstitute the petition in 
federal court unless the State granted him a hearing within 45 
days. The State sought to initiate state habeas proceedings the 
following day, but petitioner refused to file a habeas petition in 
state court and indicated that he would not cooperate with state 
authorities.
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agreed that the state court should have an opportunity to 
re-examine petitioner’s claim in the light of Sharp, supra, 
and went on to hold that the District Court had acted 
prematurely in reaching the independent federal claim of 
unlawful search and seizure. It said:

“If relief is granted under Sharp, the state will have 
the option of releasing Francisco or retrying him. In 
either event the possibility exists that this claim for 
relief will be mooted.” App. 51.

The court vacated that portion of the District Court’s 
opinion ruling on the merits of petitioner’s second claim, 
and remanded the case to the District Court with instruc-
tions to dismiss the petition without prejudice. We 
granted certiorari. 415 U. S. 957 (1974).

Petitioner presents two contentions here. He first 
contends that the District Court and the Court of Appeals 
were wrong in requiring him to resubmit his constitu-
tional attack on the Virginia statute to the state courts. 
We agree with petitioner on this point, since we believe 
that the proper disposition of his claim of statutory 
invalidity is controlled by Roberts n . LaVallee, 389 U. S. 
40 (1967). In Roberts the petitioner was denied a tran-
script of his preliminary hearing because he was unable to 
pay the fee required under New York law. When his equal 
protection challenge to the New York statute was re-
jected on direct appeal, he sought habeas relief in federal 
court. After the United States District Court denied the 
writ, in another case the New York Court of Appeals 
found the statute unconstitutional under both the Fed-
eral and State Constitutions. The Court of Appeals for 
the Second Circuit dismissed the petition in order to 
permit Roberts to apply to the state courts for relief 
under the intervening state court decision. This Court 
reversed, saying:

“Petitioner has already thoroughly exhausted his 
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state remedies, as the Court of Appeals recognized. 
Still more state litigation would be both unneces-
sarily time-consuming and otherwise burdensome. 
This is not a case in which there is any substantial 
state interest in ruling once again on petitioner’s 
case.” Id., at 43.

The only distinction between the present case and Rob-
erts is that here the intervening state court decision came 
down before petitioner filed his petition for habeas relief 
in federal court, whereas in Roberts the state decision 
issued after the habeas petition had been acted upon by 
the District Court. This distinction does not alter the 
result as to the exhaustion requirement. In both cases 
the state courts had a full opportunity to determine the 
federal constitutional issues before resort was made to a 
federal forum, and the policies served by the exhaustion 
requirement would not be furthered by requiring resub-
mission of the claims to the state courts.6 Roberts, supra; 
Brown n . Allen, 344 U. S. 443, 447-450 (1953); Picard v. 
Connor, 404 U. S. 270, 275 (1971).

The second question presented by petitioner in this 
Court is “[w]hether a person . . . who claims that [his] 
custody is, in two independent respects, in violation of 
the Constitution of the United States, must await federal 
habeas corpus relief on one ground merely because the 
other ground should have been presented to the State 
courts.” Brief for Petitioner 2. Petitioner apparently 
attributes the refusal of the Court of Appeals to rule on 
the merits of his second claim to its conclusion that peti-
tioner was required again to submit his first claim to the 
state courts. Since we have held that petitioner’s claim 
of statutory invalidity need not be presented again to the

6 We are not presented with a case “in which an intervening 
change in federal law cast the legal issue in a fundamentally different 
light.” Picard n . Connor, 404 U. S. 270, 276 (1971).
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state courts before being adjudicated by the federal 
habeas court, the case in its present posture no longer 
presents the question framed by petitioner, and we have 
no occasion to address it.

The judgment of the Court of Appeals is reversed, and 
the cause is remanded for proceedings consistent with 
this opinion.

Reversed and remanded.
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SAXBE, ATTORNEY GENERAL, et  al . v . BUSTOS 
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 73-300. Argued October 17,1974—Decided November 25,1974*

Some aliens who live in Mexico and Canada commute to work in 
the United States. The Immigration and Naturalization Service 
has approved this practice with respect to both daily and 
seasonal commuters, and has classified such aliens as immigrants 
“lawfully admitted for permanent residence” who are “returning 
from a temporary visit abroad,” a category of “special immigrant” 
defined by the Immigration and Nationality Act, 8 U. S. C. § 1101 
(a)(27)(B). Those with that classification have freedom from 
usual documentation and numerical requirements and from the 
labor certification requirements of 8 U. S. C. § 1182 (a) (14). Cer-
tain farmworkers and a collective-bargaining agent for farmworkers 
brought this suit for declaratory and injunctive relief against the 
practice of thus classifying such alien commuters. The District 
Court dismissed the action. The Court of Appeals upheld the 
classification as to daily commuters but rejected it as to seasonal 
commuters. Held: Alien commuters are immigrants who are 
“lawfully admitted for permanent residence,” and are “returning 
from a temporary visit abroad” when they enter the United 
States, and this “special immigrant” classification is applicable to 
both daily and seasonal commuters. This has long been the admin-
istrative construction of the statute in the context of alien com-
muters, a factor which must be accorded great weight when, as here, 
Congress has considered the subject and has not seen fit to alter 
the administrative practice. Pp. 69-80.

156 U. S. App. D. C. 304, 481 F. 2d 479, affirmed in part and 
reversed in part.

Dougl as , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Stew art , Powel l , and Rehnquis t , JJ., joined. Whit e , 
J., filed a dissenting opinion, in which Brenn an , Marsha ll , and 
Bla ck mu n , JJ., joined, post, p. 80.

*Together with No. 73-480, Cardona et al. v. Saxbe, Attorney 
General, et al., also on certiorari to the same court.
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Mark L. Evans argued the cause for petitioners in No. 
73-300 and respondents in No. 73-480. With him on 
the brief were Solicitor General Bork, Assistant Attorney 
General Petersen, Deputy Solicitor General Lafontant, 
Jerome M. Feit, and Charles Gordon.

Bruce J. Terris argued the cause for respondents in 
No. 73-300 and petitioners in No. 73-480. With him on 
the brief were John W. Karr and Joseph OnekA

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Some aliens who have their homes in Canada or Mexico 
commute daily to places of employment in this country 
and others do so on a seasonal basis, a practice permitted 
by the Immigration and Naturalization Service. The 
question is whether the practice on the facts of these cases 
conforms with the Immigration and Nationality Act. It 
turns on the meaning of § 101 (a)(27)(B), 66 Stat. 169, 
as amended, 79 Stat. 916, 8 U. S. C. § 1101 (a)(27)(B), 
which defines as one variety of “special immigrant” an 
immigrant “lawfully admitted for permanent residence, 
who is returning from a temporary visit abroad.”

Those who qualify under § 1101 (a)(27)(B) may be 
permitted entry without the usual documentation re-
quirements. 8 U. S. C. § 1181 (b). The regulations1 
implement § 1181 (b) by allowing such an immigrant to 
use an alien registration receipt card, normally called a 
“green card,” in lieu of an immigrant visa and without

j-Briefs of amici curiae were filed by J. Albert WoU, Laurence Gold, 
and Thomas E. Harris for the American Federation of Labor and 
Congress of Industrial Organizations; by Ronald H. Bonaparte, John 
A. Joannes, Milton C. Gelenian, Thomas F. Olson, and Allen Lauter-
bach for the American Farm Bureau Federation et al.; and by 
Richard D. Maltzman and Philip B. Bass for Bud Antle, Inc.

x8 CFR §211.1 (b)(1).
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regard to numerical limitations2 if he is “returning to an 
unrelinquished lawful permanent residence in the United 
States after a temporary absence abroad not exceeding 
1 year.”

The Act presumes that an alien is an immigrant “until 
he establishes . . . that he is entitled to a nonimmigrant 
status”;3 and it defines “immigrant” as every alien who 
cannot bring himself into an enumerated class of non-
immigrants.4 One class of nonimmigrants5 is “an alien 
having a residence in a foreign country which he has no 
intention of abandoning . . . (ii) who is coming tempo-
rarily to the United States to perform temporary services 
or labor, if unemployed persons capable of performing 
such service or labor cannot be found in this country.”

An alien does not qualify as a nonimmigrant under this 
class of nonimmigrants if he seeks to perform temporary 
labor at a time when unemployed persons capable of 
performing that labor can be found in this country.6 If 
he cannot qualify as a nonimmigrant some other way, 
such an alien is subject to the Act’s numerical limitations, 
unless he is included in the classes of “immediate rela-
tives” of a United States citizen or “special immigrants.”7 
On the other hand, as already noted, one variety of 
“special immigrant” is an alien “lawfully admitted for 
permanent residence, who is returning from a tempo-
rary visit abroad.” 8 One who so qualifies is excluded 

2 8 U. S. C. §§1181 (a) and 1151-1153.
3 § 1184 (b).
4 §1101 (a) (15).
5 § 1101 (a) (15) (H). Legislation proposed in 1973 would limit 

the stay of these nonimmigrants to one year with possible exten-
sion to two years. H. R. Rep. No. 93-461, p. 16 (1973).

6 8 U.S. C. §1101 (a) (15) (H) (ii).
7 §1151 (a).
8§ 1101 (a)(27)(B). The 1973 House Report, supra, n. 5, at 16, 

recognizes the difference between a “special immigrant” and non-
immigrants covered by § 1101 (a)(15)(H).
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from the labor certification provisions in 8 U. S. C. 
§ 1182 (a) (14).9 The term “lawfully admitted for 
permanent residence” is defined as “the status of hav-
ing been lawfully accorded the privilege of residing per-
manently in the United States as an immigrant..., such 
status not having changed.” 19 An alien achieves that 
status in the first instance by complying with any appli-
cable numerical limitations and with the Act’s other re-
quirements for admission, details not important here. 
After his initial admission on that basis, he is free to 
leave this country temporarily and to re-enter without 
regard to numerical limitations. The Act authorizes the 
Attorney General to re-admit such an alien without a 
visa or other formal documentation. § 1181 (b). He 
has exercised that authority, allowing such an immigrant 
to return with what was called in the briefs and oral argu-
ment the “green card.”

This suit was brought by the United Farm Workers 
Organizing Committee11 for declaratory and injunctive 

9 Title 8 U. S. C. §1182 (a) (14) provides:
“(a) Except as otherwise provided in this chapter, the following 

classes of aliens shall be ineligible to receive visas and shall be 
excluded from admission into the United States:

“(14) Aliens seeking to enter the United States for the purpose of 
performing skilled or unskilled labor, unless the Secretary of Labor 
has determined and certified to the Secretary of State and to the 
Attorney General that (A) there are not sufficient workers in the 
United States who are able, willing, qualified, and available at the 
time of application for a visa and admission to the United States 
and at the place to which the alien is destined to perform such skilled 
or unskilled labor, and (B) the employment of such aliens will not 
adversely affect the wages and working conditions of the workers 
in the United States similarly employed.”

19 § 1101 (a) (20).
11A collective-bargaining agent for farmworkers. Two farm 

laborers were also plaintiffs and four more intervened in the District 
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relief against the practice of giving alien commuters the 
documentation and labor certification benefits of classifi-
cation as immigrants “lawfully admitted for permanent 
residence” who are “returning from a temporary visit 
abroad.” 12 The District Court dismissed the action with-
out opinion. The Court of Appeals held that the admis-
sion of daily commuters was proper but that the admis-
sion of seasonal commuters was not, 156 U. S. App. D. C. 
304, 481 F. 2d 479 (1973). We granted the petition and 
cross-petition in light of a conflict between the decision 
below and that of the Court of Appeals for the Ninth 
Circuit in Gooch v. Clark, 433 F. 2d 74 (1970).

Our conclusions are that commuters are immigrants, 
that they are “lawfully admitted for permanent resi-
dence,” and that they are “returning from a temporary 
visit abroad” when they enter the United States. More-
over, the wording and legislative history of the statute 
and the long administrative construction indicate that 
the same treatment is appropriate for both daily and 
seasonal commuters. Commuters are thus different from 
those groups of aliens who can be admitted only on certifi-
cation by the Secretary of Labor that unemployed persons 
cannot be found in this country and that the employment 
of the aliens “will not adversely affect the wages and 
working conditions of the workers in the United States.” 
8 U. S. C. § 1182 (a)(14). We thus agree with the con- 

Court. The parties herein are referred to as they were in the 
District Court.

12 In the District Court and the Court of Appeals plaintiffs also 
argued that 8 CFR §211.1 (b)(1) should be read to preclude the 
entry of a commuter to work at a place where a labor dispute exists, 
even if the commuter has previously been employed there. This 
claim was not decided by the Court of Appeals and was not pre-
sented in plaintiffs’ petition for certiorari. Hence we offer no views 
on the merits of this claim.
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elusion of the Ninth Circuit in Gooch. Accordingly, we 
affirm the judgment now before us as respects daily com-
muters and reverse it as respects seasonal commuters.

A main reliance of plaintiffs is on the provision of 
the Act13 which in the much-discussed subsection (15) 
(H)(ii) provides that one category of alien nonimmi-
grant is “an alien having a residence in a foreign 
country which he has no intention of abandoning . . . (ii) 
who is coming temporarily to the United States to per-
form temporary services or labor, if unemployed persons 
capable of performing such service or labor cannot be 
found in this country.” Under the argument tendered, 
these alien commuters partially meet the definition of 
nonimmigrants in subsection (15)(H)(ii) in that they 
have a foreign residence which they do not intend to 
abandon and come here temporarily to perform tem-
porary service, but fail to satisfy subsection (15)(H)(ii) 
completely in that they do not show that unemployed 
people capable of performing the services cannot be 
found in this Nation. That should invoke the presump-
tion in the Act, already noted, that an alien is an immi-
grant until or unless he proves he is a nonimmigrant.14

We agree, moreover, with the Ninth Circuit that this 
provision “was intended to confer nonimmigrant status 
on certain aliens who were needed in the American labor 
force but who, unlike commuters, would be unable to 
achieve admittance under immigrant status.” 433 F. 2d, 
at 78. The administrative construction of this subsection 
(15)(H)(ii) by the Immigration Service15 has been 
that it does not cover an alien, like the commuter, who 
has a “permanent residence” here and who comes to per-
form a job of a permanent character, even though the 

13 8 U. S. C. § 1101 (a)(15)(H).
14 § 1184 (b).
16 Matter of Contopoulos, 10 I. & N. Dec. 654 (1964).
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period of his service is limited. To repeat, the Act pro-
vides that “[e]very alien shall be presumed to be an im-
migrant until he establishes to the satisfaction of the con-
sular officer . . . and the immigration officers ... that he is 
entitled to a nonimmigrant status under section 1101 (a) 
(15).” 16 Before an alien can be classified as a nonimmi-
grant under subsection (15)(H)(ii) his prospective em-
ployer must submit a petition on his behalf under 8 
U. S. C. § 1184 (c) ; and after the INS approves the peti-
tion, the alien must apply for nonimmigrant status and 
demonstrate that he in fact qualifies for that status.17

We conclude that commuters are not nonimmigrants 
under subsection (15)(H)(ii). None of the other cate-
gories of nonimmigrants are applicable, and thus under 
§ 1184 (b) the commuters are immigrants.

The fact that an alien commuter who has not shown 
he must be classified as a nonimmigrant must be classified 
as an immigrant is not the end of our problem. The 
question remains whether he may properly be treated 
as one who is in the group defined as “special immigrants” 
under subsection (27)(B),18 that is, whether commuters 
are “lawfully admitted for permanent residence” when 
they have no actual residence in this country.

Section 1101 (a) (20) defines “lawfully admitted for 
permanent residence” as “the status of having been 
lawfully accorded the privilege of residing perma-
nently in the United States as an immigrant in accord-
ance with the immigration laws, such status not having 
changed” (italics added). The definition makes the 
phrase descriptive of a status or privilege which need not 
be reduced to a permanent residence to be satisfied, so 
long as that status has not changed.

16 8 U. 8. C. § 1184 (b).
171 C. Gordon & H. Rosenfield, Immigration Law and Procedure 

§ 2.14b (rev. ed. 1974).
18The subsection is in 8 U. S. C. § 1101 (a).
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One argument of the plaintiffs is that the status has 
changed because residence in this country was never 
claimed. But we read the Act as did the Ninth Circuit 
in the Gooch case to mean that the change in status 
which Congress had in mind was a change from an immi-
grant lawfully admitted for permanent residence to the 
status of a nonimmigrant pursuant to 8 U. S. C. § 1257. 
433 F. 2d, at 79.

The status referred to in § 1101 (a) (20) is acquired 
when an alien satisfies (1) any numerical limitations on 
the entry of immigrants,19 (2) requirements as to qualita-
tive matters such as health, morals, and economic status,90 
and (3) the need for an immigrant visa.21 The applicant 
must also state whether he plans to remain in the United 
States permanently.22 But the Act does not declare or 
suggest that the status will be denied him, if he does not 
intend to reside permanently here. As we read the Act, 
the “status” acquired carries several important privileges: 
He may remain in the United States indefinitely; he is 
free to work in this country; he may return to this coun-
try after a temporary absence abroad; and he has the 
privilege of establishing a permanent residence in the 
United States.

Thus we conclude that commuters are immigrants 
“lawfully admitted for permanent residence.” As did 
both the majority and dissent in Gooch, we also find that 
commuters can be viewed as “returning from a tempo-
rary visit abroad.” 433 F. 2d, at 79-81, 82 n. 1. The 
court below so agreed as respects daily commuters, dis-
agreeing only as to seasonal commuters. Neither the 
court below nor the Court of Appeals in Gooch took the 
position now taken in dissent here.

198 U. S. C. §1151 (a).
20 § 1182.
21 §§1181 (a), 1201.
22§1202 (a).
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Our conclusion reflects the administrative practice, dat-
ing back at least to 1927 when the Bureau of Immigration 
was a part of the Department of Labor.23 In 1940 the 
Bureau was transferred to the Department of Justice24 
where it remains today. On April 1, 1927, it issued Gen-
eral Order No. 86.25 Under the order, commuters were 

23 See 32 Stat. 826; 34 Stat. 596; c. 141, 37 Stat. 736.
24 By then it was called the Immigration and Naturalization Service. 

Reorganization Plan No. V, 54 Stat. 1238.
25 General Order No. 86 reads as follows:

“Subject: Land border crossing procedure
“1. Hereafter aliens residing in foreign contiguous countries and 

entering the United States to engage in existing employment or to 
seek employment in this country will not be considered as visiting 
the United States temporarily as tourists, or temporarily for business 
or pleasure, under any provisions of the Immigration Law which 
exempt visitors from complying with certain requirements thereof; 
that is, they will be considered as aliens of the ‘immigrant’ class.

“2. However, the following aliens of the said ‘immigrant’ class 
residing in foreign contiguous countries and who are now enjoying 
the border crossing privilege may continue so to enjoy it upon the 
payment of head tax, provided such head tax was assessible [sic] on 
aliens entering permanently at the time of original admission and, 
provided further, that they are not coming to seek employment.

“A. Aliens whose original admission occurred prior to June 3, 1921.
“B. Natives of nonquota countries whose original admission occurred 

prior to July 1, 1924.

“3. Aliens of all nationalities of the ‘immigrant’ class whose origi-
nal admission occurred subsequent to June 30, 1924, will be required 
to meet all provisions of the Immigration Laws applying to aliens 
of the ‘immigrant’ class. Aliens of this class already enjoying the 
border crossing privilege, however, will be granted a reasonable time, 
not to exceed six months from July 1, 1927, within which to obtain 
immigration visas and otherwise comply with the laws.

“4. Aliens who have already complied with the requirements of the 
Immigration Laws and this General Order may be permitted to 
continue to enjoy the border crossing privilege.

“5. Aliens who have complied with the requirements of this General 
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required to gain admission as immigrants before they could 
have border crossing privileges. The order provides that 
“[a]liens who have complied with the requirements of 
this General Order governing permanent admission will 
be considered as having entered for permanent residence.” 
“Thus,” said the Court of Appeals in the instant cases, 
“the daily commuter was born,” 156 U. S. App. D. C., at 
304, 481 F. 2d, at 485.

This longstanding administrative construction is en-
titled to great weight, particularly when, as here, Congress 
has revisited the Act and left the practice untouched. 
Such a history of administrative construction and con-
gressional acquiescence may add a gloss or qualification to 
what is on its face unqualified statutory language. 
Massachusetts Trustees v. United States, 377 U. S. 235 
(1964); United States v. Midwest Oil Co., 236 U. S. 459 
(1915). As the defendants below acknowledge, the mean-
ing of the phrase “lawfully admitted for permanent resi-
dence” in § 1101 (a)(27)(B) may not be identical to the 
meaning of the same language in other sections of the 

Order governing permanent admission will be considered as having 
entered for permanent residence.

“6. The use and issuance of identification cards to all classes of 
aliens entitled to same will continue as heretofore.

“7. Identification cards held by or issued to aliens of the ‘immi- 
grant’ class shall be rubber-stamped as follows:

“IMMIGRANT

“10. All identification cards heretofore issued, held by aliens who 
cannot, or do not, meet the requirements of law, regulations and 
this order, will be taken up and canceled upon an incoming trip of 
the holder and appropriate action taken.

“12. The status of holders of identification cards shall be inquired 
into periodically .... When the holder of a ‘nonimmigrant’ identi-
fication card qualifies as an ‘immigrant,’ a new identification card 
shall be issued, stamped to show the correct status.”
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Act where the same history of administrative construction 
is not present.

We see no difference in the treatment of daily com-
muters and seasonal commuters. The status of the sea-
sonal commuter is the same as the status of the daily 
commuter because the identical statutory words cover 
each. The Court of Appeals, however, rested essentially 
on a different legislative history of seasonal commuters 
than had obtained in cases of daily commuters.

Prior to 1917 there were essentially no limitations on 
the practice of commuting from Mexico or Canada to the 
United States. Legislation was passed in 1917, 1921, and 
1924.26 But under those statutes commuters remained 
able freely to cross the border subject only to qualitative 
restrictions in the 1917 Act.

As already noted, the administrative approach changed 
in 1927 when the Bureau of Immigration issued its 
General Order No. 86. While the 1952 Act, 66 Stat. 
163, made no mention of commuters and while the 
1965 amendments of the 1952 Act, 79 Stat. 911, were 
likewise silent as respects commuters, the Court of 
Appeals assumed that the longstanding practice of al-
lowing daily commuters was not repealed sub silentio; 
and we agree. The Court of Appeals, however, took 
quite a different view of the seasonal commuter problem 
because of its different history.

The seasonal commuter problem dates back at least to 
1943 when this Government and Mexico agreed to the sea-
sonal importation of Mexican agricultural workers. 56 
Stat. 1759. Congress legislated on the problem in 1951,27 
requiring farmers in this Nation to make reasonable 
efforts to attract domestic workers prior to certification 
by the Secretary of Labor of the need for foreign labor.

26 C. 29, 39 Stat. 874; 42 Stat. 5; c. 190, 43 Stat. 153.
27 65 Stat. 119.
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That was known as the bracero program and the Court 
of Appeals called the seasonal commuter merely a new 
name for the former bracero. That is quite inaccurate. 
The braceros were at the start nonimmigrants; the sea-
sonal commuters were immigrants. Some braceros, in-
deed quite a few, H. R. Rep. No. 722, 88th Cong., 1st Sess., 
7 (1963), acquired permanent residence status. The sea-
sonal commuter, like the daily commuter, has always 
been in that category.

In 1964 the bracero type of seasonal program lapsed; 
and the next year Congress amended the Immigration and 
Nationality Act by making stricter the certification by 
the Secretary of Labor of the need for foreign labor and 
requiring findings on the lack of any adverse effect of the 
employment of aliens on the wages and working condi-
tions of workers in this country.

But that provision, which we have quoted,28 does not 
apply to aliens lawfully admitted for permanent residence 
returning from a temporary visit abroad and to certain 
close relatives. An alien who first sought admission 
after the effective date of the 1965 Amendment would 
need a certificate of the Secretary of Labor; but if he al-
ready was an alien lawfully admitted to the United States 
for permanent residence and returning from a temporary 
visit abroad, the 1965 amendments would not affect him. 
The purpose of Congress was to limit new admissions of 
alien laborers, not to prejudice the status of aliens who, 
whether daily or seasonal commuters, had acquired per-
manent residence here and were returning to existing 
jobs.29

28 N. 9, supra. See 1 Gordon & Rosenfield, supra, n. 17, § 2.40.
29 We find in the reports on the 1965 Act no suggestion that the 

commuter program was to be uprooted in its entirety, S. Rep. No. 
748, 89th Cong., 1st Sess. (1965). That report emphasizes the pur-
pose to prevent an “influx” of foreign labor, not to destroy existing 
labor arrangements. Id., at 15.
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We have mentioned General Order No. 86 issued on 
April 1, 1927, which treated the commuters as immigrants 
(not nonimmigrants'), who on obtaining their admission 
cards would be “considered as having entered for perma-
nent residence.” 30 Cf. Karnuth v. United States ex rel. 
Albro, 279 U. S. 231, 244 (1929).31 The thrust of General 
Order No. 86 was to lift aliens who were natives of 
Canada and Mexico from the quota provisions for non-
immigrants. Thus, they entered from that time down to 
date, with nonquota immigration documents. That regu-
lation was carried forward in various regulations before 
1952.32 The practice was reviewed and sustained in 
various published administrative decisions.33 Some sug-
gested that the 1952 Act eliminated the alien commuter. 
The Board of Immigration Appeals, however, reaffirmed 
the validity of the practice. Matter of H -------- 
0 ------- , 5 I. & N. Dec. 716 (1954). Thereafter re-
peated administrative decisions34 affirmed the adherence 
to the alien-commuter concept. We do not labor the 
administrative construction phase of these cases further, 
because when the 1952 Act was reported, the Senate 
Judiciary Committee tendered a voluminous report of 

30 For the text of General Order No. 86 see n. 25, supra.
31 The aliens in Karnuth wanted to be treated as nonimmigrants. 

One of the categories of nonimmigrants under § 3 of the Immigration 
Act of 1924, 43 Stat. 154, was defined as “an alien visiting the 
United States temporarily ... for business or pleasure.” The Court 
held they did not qualify as laborers for hire.

32 Immigration Rules and Regulations, Jan. 1, 1930, Rule 3, Subd. 
C; 8 CFR § 3.6 (1939); 8 CFR § 110.6 (1947).

33 Matter of D — C ---------, 3 I. & N. Dec. 519 (1949);
Matter of L.---------, 4 I. & N. Dec. 454 (1951).

34 Matter of M------D ---------- S---------- , 8 I. & N. Dec. 209 
(1958); Matter of Bailey, 11 I. & N. Dec. 466 (1966); Matter of 
Burciaga-Salcedo, 11 I. & N. Dec. 665 (1966); Matter of Gerhard, 
12 I. & N. Dec. 556 (1967); Matter of Wighton, 13 I. & N. Dec. 683 
(1971); Matter of Hoffman-Arvayo, 13 I. & N. Dec. 750 (1971).
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nearly 1,000 pages touching on the alien commuters, 
describing the practice in some detail, and including the 
sections which we have discussed in this opinion. The 
commuters from Canada and Mexico were treated as 
lawfully admitted immigrants. No doubt as to the 
desirability of the practice was expressed. It is clear 
that S. Rep. No. 1515, 81st Cong., 2d Sess. (1950) (the 
Omnibus Study Report), reveals a congressional accept-
ance of the system.

The changes relevant to commuters in the 1965 amend-
ments were, as stated in Gooch, minor and technical and 
contain no suggestion of a change in the commuter prob-
lem, 433 F. 2d, at 80-81. H. R. Rep. No. 745, 89th Cong., 
1st Sess. (1965); S. Rep. No. 748, 89th Cong., 1st Sess. 
(1965).

Since 1965 there have been numerous reports by com-
mittees of the Congress on the alien commuter problem 
which indicate that Congress is very knowledgeable about 
the problem and has not reached a consensus that the 
administrative policy reaching back at least to General 
Order No. 86 is wrong. We know from the Western 
Hemisphere Report35 that the dimensions of the problem 
are considerable. Daily commuters from Mexico number 
more than 42,000 of whom 25,000 are engaged in occupa-
tions other than agriculture. The total of Canadian com-
muters exceeds 10,000. Seasonal commuters number at 
least 8.300 according to the Service’s estimate. The 
United States Commission on Civil Rights estimates that 
if Mexican commuters were cut off, they would lose $50 

35 Report of Select Commission on Western Hemisphere Immigra-
tion 104 (1968). See S. Rep. No. 91-83, p. 65 (1969), stating that the 
alien commuter problem “can be resolved not by drastically putting 
an end to the commuter system, but by refining its current opera-
tions.” See Hearings on H. R. 9112, H. R. 15092, H. R. 17370 
before Subcommittee No. 1 of the House Committee on the Judiciary, 
91st Cong., 2d Sess., 205-207.
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million annually.36 The State Department estimates 
there are 250,000 family members dependent on income 
earned by commuters37 and that commuters account for 
25% to 30% of the income earned by the labor force in 
some Mexican border communities.38 Termination of 
the alien commuter practice might well have a great 
impact on American border communities because the 
Mexicans who have the status of permanent residents 
could settle here, increasing the problems of housing and 
education in the border towns this side of the Rio Grande. 
Former Secretary of State Rogers submitted to the Dis-
trict Court an affidavit stating that any “sudden judicial 
termination of the commuter system, displacing the pres-
ent immigrant commuters, would have a serious delete-
rious effect upon our relations with both Mexico and 
Canada.”

Our conclusion is twofold. First, the provisions of the 
Act which sanction daily commuters are the ones that 
also support seasonal commuters. We would have to 
read the same language in two opposed ways to sanction 
the daily commuter program and strike down the seasonal 
commuter program. There is no difference in adminis-
trative treatment of the two classes of commuters.

Second, if alien commuters are to be abolished or if 
seasonal commuters are to be treated differently from 
daily commuters, the Congress must do it. The changes 
suggested implicate so many policies and raise so many 
problems of a political, economic, and social nature that 
it is fit that the Judiciary recuse itself. At times judges 
must legislate “interstitially” to resolve ambiguities in 

36 Stranger in One’s Land 12 (Clearinghouse Publication No. 19, 
1970).

37 Statement of Assistant Secretary of State Oliver to the Senate 
Subcommittee on Immigration, Sept. 25, 1967, p. 6.

38 Id., at 4.
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laws. But the problem of taking all or some alien com-
muters engaging in farm work out of the Act is not “inter-
stitial” or, as Mr. Justice Holmes once put it, “molecu-
lar.” 39 It is a massive or “molar” action for which the 
Judiciary is ill-equipped.

We affirm the Court of Appeals insofar as it held daily 
commuters are lawfully admitted and reverse it insofar as 
seasonal commuters are concerned.

So ordered.

Mr . Just ice  White , joined by Mr . Justic e  Brennan , 
Mr . Justic e Marsh all , and Mr . Justic e Black mun , 
dissenting.

The Court, in reaching an interpretation of the immi-
gration statutes which permits a finding that daily and 
seasonal commuters from Mexico and Canada are “special 
immigrants” not subject to documentation and numerical 
restrictions upon entry to this country, contravenes one 
of the cardinal principles of statutory construction: “ad-
ministrative practice does not avail to overcome a statute 
so plain in its commands as to leave nothing for construc-
tion.” Norwegian Nitrogen Products Co. n . United 
States, 288 U. S. 294, 315 (1933) (Cardozo, J.). Admin-
istrative construction over a long period of time is an 
available tool for judicial interpretation of a statute only 
when the statutory terms are doubtful or ambiguous. 
United States v. Southern Ute Indians, 402 U. S. 159, 173 
n. 8 (1971); Estate of Sanford v. Commissioner, 308 U. S. 
39, 52 (1939); Norwegian Nitrogen Products Co. n . United 
States, supra. In light of the characteristics of the aliens 
whose status is in question and the ordinary meaning of 

39 “I recognize without hesitation that judges do and must legislate, 
but they can do so only interstitially; they are confined from molar 
to molecular motions.” Southern Pacific Co. v. Jensen, 244 U. S. 
205, 221 (1917) (dissenting opinion).
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the very specific terms Congress used in these immigra-
tion statutes, this principle applies with force here.

I
Daily and seasonal commuters both reside in fact in 

either Mexico or Canada and cross the border into this 
country either daily or seasonally to work.1 The daily 
commuter’s defining characteristic is his limited presence 
in this country; he comes across the border to work each 
day and returns to his actual dwelling place in Mexico or 
Canada when his work is done. The seasonal commuter, 
in contrast, remains in this country continuously during 
the seasons in which he works here, but then absents him-
self completely for the remaining portions of the year. 
For the Court to reach its result, it must undertake the 
unlikely project of demonstrating that these aliens are in 
legal effect permanent residents of the United States 
under the immigration laws.

To qualify as a “special immigrant” given dispensations 
from normal documentation requirements and numerical 
limitations, a commuter must be “an immigrant, lawfully 
admitted for permanent residence, who is returning from 
a temporary visit abroad.” 8 U. S. C. § 1101 (a) (27) (B). 
The included phrase “lawfully admitted for permanent 
residence” means in turn “the status of having been law-
fully accorded the privilege of residing permanently in 
the United States as an immigrant in accordance with the 
immigration laws, such status not having changed.” 
§ 1101 (a) (20). The immigration laws define “perma-

1 Counsel for the federal parties (hereinafter the Government) 
indicated at oral argument that commuters actually form a spectrum 
rather than two hard-and-fast categories. Some commuters stay in 
this country for whole seasons and then switch later to daily com-
muting. Some daily commuters come across the border less regu-
larly than every workday, and sometimes seek only temporary 
employment and switch employers. Tr. of Oral Arg. 18, 52, 54.
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nent residence” as “the place of general abode,” a per-
son’s “principal, actual dwelling place in fact, without 
regard to intent,” § 1101 (a) (33), with the relationship 
of the person to the place of residence being “of continu-
ing or lasting nature, as distinguished from tempo-
rary . . . .” § 1101 (a)(31). Under the Immigration 
and Naturalization Service’s own regulations, in order to 
be exempt from the normal documentation requirements 
upon entry, an alien must be returning to his “unrelin-
quished lawful permanent residence” from a “temporary 
absence abroad.” 8 CFR §211.1 (b)(1). On its face, 
the present practice of the Service is flatly contrary to its 
own regulation.

Confronted with the obvious difficulty that this statu-
tory language defining permanent resident status and the 
regulations will not accommodate the daily and seasonal 
commuters,2 the majority, without the aid of legislative 
history, contends that these plain words should be given 
special, technical meanings:

“Section 1101 (a) (20) defines ‘lawfully admitted 
for permanent residence’ as ‘the status of having 
been lawfully accorded the privilege of residing 
permanently in the United States as an immigrant 
in accordance with the immigration laws, such status 
not having changed’ (italics added). The definition 
makes the phrase descriptive of a status or privilege 
which need not be reduced to a permanent residence 

2 Strain between the statute and the administrative practice is 
also evident in the need for the Government to fit the daily com-
muter’s trip each day from his home in Mexico or Canada to his 
workplace in this country as a return to this country “from a 
temporary visit abroad” 8 U. S. C. § 1101 (a)(27)(B) (emphasis 
added). As indicated in the text, the regulations refer to a return to 
“an unrelinquished lawful permanent residence” in this country from 
“a temporary absence abroad . . . .” 8 CFR §211.1 (b).
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to be satisfied, so long as that status has not changed.” 
Ante, at 71 (italics supplied by the Court).

The use of italics will not alter the ordinary meaning of 
the statutory terminology, however, and the Court gives 
no basis for believing that Congress intended something 
other than the ordinary meaning of the words it used. 
No one could reasonably suggest that Congress was seek-
ing to accommodate the commuters when it enacted these 
definitions and to provide special status to those who do 
not reside and do not intend to reside in this country. 
Clearly it was dealing with those aliens who seek per-
manent-resident status in this country and who fulfill 
that intention.

Since the language of the statute simply will not bend 
to allow the proposition which the Government and the 
Court adopt—that in defining “lawfully admitted for per-
manent residence” Congress meant to include persons who 
have never intended to reside permanently in this coun-
try, who do not currently reside in this country, and who 
never will become actual permanent residents3—the ulti-
mate rationale for the decision must be that the plain 

3 In an effort to make the facts fit the statute, the Court of 
Appeals found that the commuter’s place of work could be considered 
his permanent residence. 156 U. S. App. D. C. 304, 311, 481 F. 2d 
479, 486 (1973). Others have noted the “logical inconsistency” and 
the lack of a precise fit between the practice and the law but have 
justified the discordance by citing “practical needs and considerations 
of foreign policy.” 1 C. Gordon & H. Rosenfield, Immigration Law 
and Procedure §2.19, p. 2-105 (1973 Cum. Supp.). The practice 
has been viewed as an “amiable fiction” and the product of “adminis-
trative ingenuity.” Id., §2.8b, p. 2-43 (1974). The Board of 
Immigration Appeals has similarly acknowledged that the commuter 
practice “manifestly does not fit into any precise category found in 
the immigration statutes” and that “[t]he status is an artificial one, 
predicated upon good international relations maintained and cher-
ished between friendly neighbors.” Matter of M---------D----------
S---------, 8 I. & N. Dec. 209, 213 (1958).
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meaning of the statute has been changed by a longstand-
ing administrative practice accepted by Congress as the 
appropriate construction.4

II
Administrative construction of a statute which con-

flicts with the express meaning of the statutory terms 
can be viewed as authoritative only if it appears that 
Congress has in fact accepted that construction, and the 
burden of proof necessarily is on the proponent of the 
administrative view. Since “ [c] ongressional inaction fre-
quently betokens unawareness, preoccupation, or paraly-
sis,” Zuber v. Allen, 396 U. S. 168, 185-186, n. 21 (1969), 
congressional silence standing alone cannot constitute 
congressional acceptance of a continuing administrative 
practice. The Court, however, elevates such silence to 
acquiescence by stressing proof of the practice and the 
absence of any indication that Congress has “repealed” it. 
Ante, at 75.

The administrative practice of treating daily commut-
ers as immigrant aliens began in 1927 with the Depart-

4 The effect of the Court’s decision is not only to stretch the mean-
ing of the statute so as to include commuters within the permanent 
resident status, but also to throw into question the meaning of 
“permanent resident” throughout the immigration laws with obvious 
anomalous consequences. See Gooch v. Clark, 433 F. 2d 74, 83-85 
(CA9 1970) (Wright, J., dissenting). For example, the “spouses, 
unmarried sons or unmarried daughters of an alien lawfully admitted 
for permanent residence” are included in the second preference group 
for immigration visas. 8 U. S. C. §1153 (a)(2). Thus a com-
muter’s immediate kin are perhaps eligible for a preference although 
the commuter may himself have been entitled to no preference. 
The Government suggests that the commuter’s status for other pur-
poses is not before the Court and need not be decided. Brief for 
Federal Parties 28. But the Court should be reluctant to accept 
an invitation to make an ad hoc decision with respect to one 
aspect of a statutory definition where it is clear that the definition 
is a central one which Congress has provided with the intent of 
having it applied generally.
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ment of Labor’s General Order No. 86.5 Since Mexicans 
and Canadians were not subject to numerical limitations 
on entry into this country, this classification of the com-
muters had no practical effect upon them ; informal docu-
mentation requirements were followed.6 It was not until 
1952 that Congress enacted a provision which could have 
limited the entry of commuters. Under § 212 (a) (14) of 
the 1952 Act, 66 Stat. 183, Congress provided that an 
immigrant could not enter if the Secretary of Labor cer-
tified that there were sufficient domestic workers available 
in his field of work or that his entry would have an ad-
verse impact on the wages or working conditions of do-
mestic workers. In 1965, Congress tightened this re-
striction by providing that aliens were inadmissible un-
less the Secretary of Labor certified that there were in-
sufficient domestic workers available in the field and that 
the employment of aliens would not adversely affect 
wages and conditions of American workers. 8 U. S. C. 
§ 1182 (a)(14).7 In another 1965 amendment, Congress 

5 See the relevant text of General Order No. 86, ante, at 73-74, n. 25.
6 The Court’s opinion suggests that General Order No. 86 removed 

commuters from quota restrictions applicable to nonimmigrants. 
Ante, at 77. But Mexican and Canadian commuters had not been 
subject to any quotas. The Immigration Act of 1924 imposed no 
quotas on nonimmigrants, and Mexicans and Canadians were not 
subject to immigrant quotas. 43 Stat. 153. The General Order was 
designed primarily to prevent quota aliens from entering this country 
through Canada and Mexico as nonimmigrants. Letter from Secre-
tary of Labor, dated Nov. 26, 1928, in App. A of H. R. Rep. 
No. 2401, 70th Cong., 2d Sess., 5-10 (1929). Informal documenta-
tion was maintained despite the classification of the commuters as 
immigrants because the immigration authorities did not view Con-
gress as intending to interfere with the practice of border crossings 
by commuters. Report of Select Commission on Western Hemi-
sphere Immigration 101-102 (1968).

7 The Secretary of Labor has not issued a certification allowing the 
entry of aliens seeking employment as farm laborers. 29 CFR 
§§ 60.2 (a) (2), 60.7 (Schedule B).
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imposed the first quota on immigration from the Western 
Hemisphere, effective in 1968.8

There can be no reasonable presumption, therefore, 
that prior to 1952 Congress concerned itself with the pro-
priety of the administrative classification of daily com-
muters under the immigration statutes.9 Only with the 
passage of the 1952 legislation and subsequent amend-
ments was there evidence of some possible concern on the 
part of Congress with the number of Mexican and Ca-
nadian aliens entering this country to work. Thus if 
Congress both expressed concern at the influx of alien 
workers but approved the commuter practice, then the 
Court’s conclusion of congressional acquiescence in the 
administrative construction would have some persuasive 
force. Since that construction conflicts with the meaning 
of the statute on its face, however, something more than 
silence is required to establish acquiescence. Cf. Leary v. 
United States, 395 U. S. 6, 24-25 (1969). The only evi-
dence of congressional acceptance cited by the Court is a 
brief description of the prior practice with respect to 
commuters contained in an extremely extensive report 
of an investigation of this Nation’s immigration system 
published by the Senate Judiciary Committee in 195O.10

8 §21 (e), 79 Stat. 921.
9 The Government refers to the inclusion in an early draft of a 

House bill, H. R. 5138, which ultimately became the Alien Registra-
tion Act of 1940, of a provision which would have prohibited any 
alien from entering this country from Mexico or Canada for the pur-
poses of working or seeking employment. Hearing on H. R. 5138 
before Subcommittee No. 3 of the House Committee on the Judi-
ciary, 76th Cong., 1st Sess., ser. 3, p. 3 (1939). The deletion of that 
provision prior to the reporting of the bill does not signal congres-
sional approval of the administrative classification of commuters, but 
rather, as with the absence of quotas restricting the entry of Mexi-
cans and Canadians, an unwillingness to restrict such entry which 
persisted at least until 1952.

10 S. Rep. No. 1515, 81st Cong., 2d Sess., 535-536, 616 (1950).
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The fact that “[n]o doubt as to the desirability of the 
practice was expressed,” ante, at 78, will not overcome 
the fact that the terms of the statute passed two years 
later are incompatible with that practice, and neither the 
Court nor the Government can point to any express con-
gressional acceptance of that practice in spite of the in-
compatibility.11 The Court does say that since 1965 
there have been numerous committee reports indicating 
congressional knowledge of the commuter problem and 
that Congress “has not reached a consensus that the 
administrative policy ... is wrong.” Ibid. But the 
Court has clearly, and erroneously, placed the burden upon 
Congress to show that it has not accepted the practice 
rather than on the administrative agency to establish that 
Congress has acquiesced.

Very recently, in noting an exception to the principle 
of giving great weight to an administrative construction 
of a statute, we said that “an agency may not bootstrap 
itself into an area in which it has no jurisdiction by 
repeatedly violating its statutory mandate.” FMC v. Sea-
train Lines, Inc., 411 U. S. 726, 745 (1973). But the 
Court has allowed an agency to do so in this case.12

11 The Government concedes that the seasonal commuter practice 
grew after the bracero program had lapsed. Tr. of Oral Arg. 53; 
Brief for Federal Parties 75. See also Gordon, The Amiable 
Fiction—Alien Commuters Under Our Immigration Laws, in Employ-
ment of “Green Card” Aliens During Labor Disputes, Hearings 
on H. R. 12667 before the Special Subcommittee on Labor of the 
House Committee on Education and Labor, 91st Cong., 1st Sess., 
181, 183 (1969). Therefore, there is even less reason for believing 
that Congress acquiesced in the administrative classification of sea-
sonal commuters.

12 The majority cites Massachusetts Trustees v. United States, 
377 U. S. 235 (1964), and United States v. Midwest Oil Co., 236 U. S. 
459 (1915), in support of its rationale of statutory construction. 
Ante, at 74. A comparison of the statutes and facts of those cases 



88 OCTOBER TERM, 1974

Whit e , J., dissenting 419 U. S.

Ill
The majority acknowledges the many political, eco-

nomic, and social implications of the issues in this case 
and the need for the Court to legislate only when inter-
stitial ambiguities in a statute require resolution, but 
it then rests its rejection of these unambiguous provisions 
of the immigration laws upon legislative considerations: 
the economic consequences to the alien commuters and 
to their communities of finding that the administrative 
practice is not consistent with the statute, the possible 
impact upon American border communities if those com-
muters who are legally capable of doing so choose to 

with the situation here, however, graphically reveals the extent of 
the majority’s departure from accepted canons of construction.

In Massachusetts Trustees the Court was faced with the problem 
of harmonizing apparently inconsistent sections of the same statute 
governing an agency’s authority. The literal language of the statute 
was found insufficiently precise to dispose of the question. Under 
these circumstances, the Court looked to the agency’s practice, which 
could be given “some weight”; but the successive extensions by 
Congress of the agency’s authority in the face of the agency’s prior 
practice was not, even then, to be controlling. 377 U. S., at 241-245.

In Midwest Oil Co. the Presidential power to withdraw public lands 
from private acquisition which Congress by legislation had made free 
and open to occupation and purchase was found in the hundreds of 
such withdrawal orders, beginning in the early years of the Govern-
ment, which had not been repudiated by Congress. In addition, the 
Executive Order in question was issued seven years after the Secretary 
of the Interior, in response to a resolution of the Senate calling for 
information as to the authority for such withdrawals, sent to the 
Senate a report which cited the longstanding practice and the Execu-
tive’s claim of authority. Congress took no action to repudiate that 
claim. Legislation soon after the order in question authorized such 
withdrawals by the President prospectively, expressed no intention 
on the part of Congress to repudiate past withdrawals, and left the 
question of the validity of past withdrawals to the courts. 236 U. S., 
at 469-471, 480-483. Nothing in this case remotely resembles the 
historical record upon which congressional acquiescence was premised 
in Midwest Oil Co.
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take up actual residence in this country, and the need to 
avoid negative effects upon this country’s relations with 
Mexico and Canada. Ante, at 78-79. But these interests, 
as well as the opposing interests of domestic labor, form 
part of the congressional calculus, and this Court is 
hardly equipped or authorized to predict by its decision 
the direction in which that balance of interests will ulti-
mately tip. Because I believe that the Court has strayed 
from the neutral judicial function of applying traditional 
principles of statutory construction, I must respectfully 
dissent.
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GONZALEZ v. AUTOMATIC EMPLOYEES CREDIT 
UNION ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS

No. 73-858. Argued October 21, 1974—Decided December 10, 1974*

Appellant brought this class action for injunctive and declaratory 
relief attacking the constitutionality of Illinois automobile re-
possession and resale statutory provisions and alleging that he 
had purchased a car on a retail installment contract later assigned 
to appellee bank which (assertedly without any default by appel-
lant or notice to him) repossessed the car and resold it to a third 
party to whom title was transferred. A three-judge District Court 
held that appellant lacked “standing” to attack the constitution-
ality of the statutory scheme since the repossession and sale of 
the car had already taken place and that since appellant was 
allegedly not in default the complaint was directed, not at the 
constitutionality of the statutory provisions, but only at the bank’s 
abuse of those provisions. Appellant sought review under 28 
U. S. C. § 1253, which provides for an appeal to this Court from 
an order granting or denying an injunction in a civil action required 
by any Act of Congress to be heard and determined by a three- 
judge district court. Appellant contends, inter alia, that dismissal 
of his complaint “denied” him the injunctive relief that he sought, 
whereas appellee bank maintains that an injunction is not “denied” 
for purposes of § 1253 by a dismissal based on grounds short of a 
statute’s constitutional validity. Held: When a three-judge dis-
trict court denies a plaintiff injunctive relief on grounds that, if 
sound, would have justified dissolution of the court as to that 
plaintiff or a refusal to convene a three-judge court to begin with, 
review of the denial is available in the court of appeals; and since 
here the three-judge District Court’s decision that the complaint 
was nonjusticiable for lack of “standing” was a ground upon which 
that court could have dissolved itself, leaving the complaint’s dis-
position to a single judge, the Court of Appeals should determine

* [Rep ort er ’s Not e : This case was docketed under the caption 
shown. However, the Mercantile National Bank of Chicago is the 
appellee directly involved in the litigation before this Court and 
Automatic Employees Credit Union is no longer involved.]
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the “standing” issue, which this Court has no jurisdiction under 
§ 1253 to consider. Pp. 93-101.

363 F. Supp. 143, vacated and remanded.

Ste wart , J., delivered the opinion for a unanimous Court.

James O. Latturner argued the cause and filed briefs 
for petitioner.

Albert E. Jenner, Jr., argued the cause for appellee 
Mercantile National Bank of Chicago. With him on the 
brief were William B. Davenport, Keith F. Bode, and 
Daniel R. Murray.

Mr . Justi ce  Stewart  delivered the opinion of the 
Court.

This is an appeal under 28 U. S. C. § 1253 from an 
order of a three-judge court dismissing the appellant’s 
complaint for lack of “standing.”1 We deferred con-
sideration of our jurisdiction until the hearing on the 
merits. 415 U. S. 947. For the reasons that follow, we 
have concluded that the District Court’s order is not 
directly appealable to this Court.

I
The appellant Gonzalez and three other named plain-

tiffs brought a class action in the District Court attacking 
as unconstitutional various provisions of the Commercial 
Code and Motor Vehicle Code of Illinois governing re-
possession, retitling, and resale of automobiles purchased 
on an installment basis under security agreements.2 The 
plaintiffs alleged that the statutory scheme violated a 
debtor-purchaser’s rights—under the Fourteenth, Fourth, 
and Fifth Amendments to the United States Constitu-
tion—to notice, hearing, and impartial determination of 
contractual default prior to repossession of the car, trans-

1 Mojica v. Automatic Employees Credit Union, 363 F. Supp. 143.
2 Ill. Rev. Stat., c. 26, §§9-503 and 9-504, and Ill. Rev. Stat., 

c. 95%, §§3-114 (b), 3-116 (b), and 3-612.
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fer of title to the secured party, or resale of the car by 
the secured party. The plaintiffs sought a declaratory 
judgment to this effect, a permanent injunction, and 
compensatory and punitive damages for past violations 
of their alleged constitutional rights. A three-judge 
court was convened pursuant to 28 U. S. C. § 2281.3

The named plaintiffs sought to represent the class of all 
debtor-purchasers, under security agreements involving 
motor vehicles, “who have had or may have their auto-
mobiles or other motor vehicles repossessed and sold for an 
alleged default without prior notice and an opportunity 
to be heard and whose certificate of title has been or will 
be terminated and transferred by the Secretary of State.” 
The named defendants were the Secretary of State of 
Illinois, responsible for transferring title under the chal-
lenged statutes, and five organizations operating as secured 
creditors in the motor vehicle field. The complaint also 
designated a defendant class, consisting of all secured 
creditors who may, “upon their unilateral determination 
of default by debtor-obligees,” seek to repossess, and to 
dispose of, motor vehicles under the challenged statutes.

The pleadings and supplementary documents showed 
that Gonzalez had purchased a car on a retail installment 
contract, which had later been assigned to the defendant-
appellee, Mercantile National Bank of Chicago (Mercan-
tile). Before Gonzalez joined this lawsuit, Mercantile 
had repossessed the car, resold it to a third party, and ar-

3 Section 2281 provides:
“An interlocutory or permanent injunction restraining the enforce-

ment, operation or execution of any State statute by restraining the 
action of any officer of such State in the enforcement or execution 
of such statute or of an order made by an administrative board or 
commission acting under State statutes, shall not be granted by any 
district court or judge thereof upon the ground of the unconstitu-
tionality of such statute unless the application therefor is heard and 
determined by a district court of three judges under section 2284 of 
this title.”
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ranged a title transfer to that party through the office of 
the Secretary of State. The complaint alleged that all 
of this had been done without notice to Gonzalez, and 
that he had not in fact been in default under the install-
ment contract. On the basis of these facts, the three- 
judge court dismissed the complaint.4

The court held that Gonzalez lacked “standing” to 
contest the constitutionality of the statutory scheme. 
First, the court observed that enjoining future enforce-
ment of the scheme would be a “useless act” so far as 
Gonzalez was concerned, since the events of which he 
complained—the repossession and resale of his car—had 
already taken place.5 Secondly, the court reasoned that 
the complaint, because it alleged that Gonzalez had not 
been in default, was directed, not at the constitutional 
validity of the statutory scheme, but only at Mercantile’s 
abuse of the scheme. Noting that the statutory provi-
sions authorized repossession and title transfer only upon 
default, and provided for injunctive relief and damages 
where creditors acted in the absence of default, the court 
held that Gonzalez lacked standing to litigate “the valid-
ity of these statutes when properly applied to debtors 
actually in default.”6 The complaint was dismissed 
“[s]ince ... all plaintiffs in this case fail to present a 
claim which can be reached on the merits.” 7

II
Appealing here individually and as a purported class 

representative, Gonzalez seeks reversal of the District 

4 Since only Gonzalez has sought review of the three-judge court’s 
dismissal of the complaint, we confine our summary of that court’s 
analysis to the specific facts of his case. The District Court’s 
analysis was similar, however, with regard to each of the named 
plaintiffs.

5 Mojica v. Automatic Employees Credit Union, supra, at 145-146.
G Id., at 145.
7 Id., at 146.



94 OCTOBER TERM, 1974

Opinion of the Court 419 U. S.

Court’s “standing” determination, and an order directing 
the reinstatement of his complaint. Our appellate ju-
risdiction is controlled by 28 U. S. C. § 1253:

“Except as otherwise provided by law, any party 
may appeal to the Supreme Court from an order 
granting or denying, after notice and hearing, an 
interlocutory or permanent injunction in any civil 
action, suit or proceeding required by any Act of 
Congress to be heard and determined by a district 
court of three judges.”

Gonzalez’ jurisdictional argument is very simple: The 
dismissal of his complaint did in fact “deny” him the 
permanent injunctive relief he requested, and the case 
was one “required ... to be heard and determined” by 
three judges because the several conditions precedent to 
convening a three-judge court under 28 U. S. C. §§ 2281 
and 2284 were met. That is, the constitutional ques-
tion raised was substantial;8 the action sought to enjoin 
a state official from executing statutes of statewide appli-
cation; 9 and the complaint at least formally alleged a 
basis for equitable relief.10

Mercantile denies that all of these conditions were met, 
but places greater emphasis on an entirely different 
reading of § 1253. Mercantile argues that an injunction 
is not “denied” for purposes of § 1253 unless the denial 
is based upon an adverse determination on the merits 
of the plaintiff’s constitutional attack on the state stat-
utes. In the present case, injunctive relief was denied, 
not because the court found the challenged statutes con-
stitutionally sound, but only because the court found 
that Gonzalez lacked standing to make the challenge. 
Mercantile argues that a dismissal premised on grounds 
short of the constitutional merits should be reviewed in

8 See Goosby v. Osser, 409 U. S. 512.
9 See Moody v. Flowers, 387 U. S. 97.
19 See Idlewild Bon Voyage Liquor Corp. v. Epstein, 370 U. S. 713.
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the first instance by the Court of Appeals, rather than by 
direct appeal to this Court.

It is an understatement to say that this argument is 
not wholly supported by precedent, for the fact is that 
the Court has on several occasions entertained direct ap-
peals from three-judge-court orders denying injunctions 
on grounds short of the merits.11 But it is also a fact 
that in the area of statutory three-judge-court law the 
doctrine of stare decisis has historically been accorded 
considerably less than its usual weight. These procedural 
statutes are very awkwardly drafted,12 and in struggling 
to make workable sense of them, the Court has not in-
frequently been induced to retrace its steps.13 Writing 

11 Cases in which the District Court had denied injunctive relief 
for want of standing, or of justiciability generally: Florida Lime & 
Avocado Growers v. Jacobsen, 362 U. S. 73; Baker v. Carr, 369 
U. S. 186; Flast v. Cohen, 392 U. S. 83; Richardson v. Kennedy, 401 
U. S. 901; Granite Falls State Bank v. Schneider, 402 U. S. 1006. 
Cases where denial was for want of subject-matter jurisdiction: 
Lynch v. Household Finance Corp., 405 U. S. 538; Carter v. Stanton, 
405 U. S. 669. Cases where denial was on grounds of abstention 
or for want of equitable jurisdiction: Doud v. Hodge, 350 U. S. 485; 
Zwickler v. Koota, 389 U. S. 241; Mitchum v. Foster, 407 U. S. 225; 
American Trial Lawyers Assn. v. New Jersey Supreme Court, 409 
U. S. 467.

12 Perhaps the oddest feature of § 1253 is that it conditions this 
Court’s appellate jurisdiction on whether the three-judge court was 
correctly convened. But the Court has abjured this literalistic 
reading of the statute and has not hesitated to exercise jurisdiction 
“to determine the authority of the court below and ‘to make such 
corrective order as may be appropriate to the enforcement of the 
limitations which that section imposes.’ ” Bailey v. Patterson, 369 
U. S. 31, 34, quoting Gully v. Interstate Natural Gas Co., 292 U. S. 
16, 18.

13 For example: compare Idlewild Bon Voyage Liquor Corp. v. 
Epstein, supra, with Stratton v. St. Louis S. W. R. Co., 282 U. S. 
10 (whether review of a single judge’s refusal to convene a three- 
judge court is available in the court of appeals); compare Kennedy 
v. Mendoza-Martinez, 372 U. S. 144, with FHA n . The Darlington, 
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for the Court on one of these occasions, Mr. Justice Har-
lan noted:

“Unless inexorably commanded by statute, a pro-
cedural principle of this importance should not be 
kept on the books in the name of stare decisis once 
it is proved to be unworkable in practice; the mis-
chievous consequences to litigants and courts alike 
from the perpetuation of an unworkable rule are too 
great.” Swift <& Co. v. Wickham, 382 U. S. Ill, 116.

The reading given to § 1253 by appellant Gonzalez 
is not “inexorably commanded by statute.” For the 
statute “authorizes direct review by this Court ... as 
a means of accelerating a final determination on the 
merits.” Swift & Co. v. Wickham, supra, at 119. It 
is true that dismissal of a complaint on grounds short of 
the merits does “deny” the injunction in a literal sense, 
but a literalistic approach is fully persuasive only if fol-
lowed without deviation. In fact, this Court’s interpre-
tation of the three-judge-court statutes has frequently 
deviated from the path of literalism.14 If the opaque

Inc., 358 U. S. 84, 87 (whether three judges are required where only 
declaratory relief is requested); compare Swift & Co. v. Wickham, 
382 U. S. Ill, with Kesler n . Dept, of Public Safety, 369 U. S. 153 
(whether a three-judge court is required when a complaint seeks 
to enjoin a state statute on the ground that it violates the Supremacy 
Clause).

14 Read literally, § 1253 would give this Court appellate jurisdic-
tion over even a single judge’s order granting or denying an injunction 
if the “action, suit, or proceeding” were in fact one “required . . . 
to be heard and determined” by three judges. But we have glossed 
the provision so as to restrict our jurisdiction to orders actually 
entered by three-judge courts. See Ex parte Metropolitan Water 
Co., 220 U. S. 539, 545.

A single judge is literally forbidden to “dismiss the action, or 
enter a summary or final judgment” in any case required to be 
heard by three judges. 28 U. S. C. § 2284 (5). Read literally, this 
provision might be held to prohibit a single judge from dismissing 
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terms and prolix syntax of these statutes were given their 
full play, three-judge courts would be convened, and 
mandatory appeals would lie here, in many circumstances 
where such extraordinary procedures would serve no 
discernible purpose.

Congress established the three-judge-court apparatus 
for one reason: to save state and federal statutes from 
improvident doom, on constitutional grounds, at the 
hands of a single federal district judge.15 But some of 

a case unless he has determined that it fails to meet the requirements 
of § 2281 or § 2282. See Berueffy, The Three Judge Federal Court,
15 Rocky Mt. L. Rev. 64, 73-74 (1942), and Note, 28 Minn. 
L. Rev. 131, 132 (1944). But we have always recognized a single 
judge’s power to dismiss a complaint for want of general subject- 
matter jurisdiction, without inquiry into the additional requisites 
specified in §§2281 and 2282. Ex parte Poresky, 290 U. S. 30, 31; 
Bailey v. Patterson, 369 U. S, at 33; Idlewild Bon Voyage Liquor 
Corp., 370 U. S, at 715; Goosby v. Osser, supra.

While the literal terms of the three-judge-court statutes give us 
appellate jurisdiction over any three-judge-court order granting or 
denying an “interlocutory or permanent injunction,” we have in 
fact disclaimed jurisdiction over interlocutory orders denying per-
manent injunctions, Goldstein v. Cox, 396 U. S. 471, and Rockefeller 
v. Catholic Medical Center, 397 U. S. 820.

While § 2281 requires a three-judge court where the injunction 
will operate against any state “statute,” we have construed the term 
narrowly, to include only enactments of statewide application, Moody 
v. Flowers, 387 U. S, at 101. Cf. King Mfg. Co. n . City Council 
of Augusta, 277 U. S. 100, 103-104, construing far more broadly the 
term “statute” as used in the predecessor to 28 U. S. C. § 1257 (2).

While §2281 calls for three judges to enjoin a statute “upon the 
ground” of its “unconstitutionality,” we have held that three judges 
are not in fact necessary where the unconstitutionality of the statute 
is obvious and patent, Bailey v. Patterson, supra, or where the 
constitutional challenge is grounded on the Supremacy Clause, Swift 
& Co. v. Wickham, supra. See also n. 12, supra.

16 Phillips v. United States, 312 U. S. 246, 250-251; Bailey v. 
Patterson, supra, at 33. The Court sketched the legislative his-
tory of the three-judge-court statutes in Swift & Co. v. Wickham, 
382 U. S., at 116-119. See also Currie, The Three-Judge District
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the literal words of the statutory apparatus bear little or 
no relation to that underlying policy, and in construing 
these we have stressed that the three-judge-court proce-
dure is not “a measure of broad social policy to be con-
strued with great liberality.” Phillips v. United States, 
312 U. S. 246, 251. See also Kesler v. Dept, of Public 
Safety, 369 U. S. 153, 156-157; Swift & Co. v. Wickham, 
382 U. S., at 124; Allen v. State Board of Elections, 393 
U. S. 544, 561-562.

The words of § 1253 governing this Court’s appellate 
jurisdiction over orders denying injunctions fall within 
this canon of narrow construction. Whether this juris-
diction be read broadly or narrowly, there will be no im-
pact on the underlying congressional policy of ensuring 
this Court’s swift review of three-judge-court orders that 
grant injunctions. Furthermore, only a narrow construc-
tion is consonant with the overriding policy, historically 
encouraged by Congress, of minimizing the mandatory 
docket of this Court in the interests of sound judicial 
administration.18

Court in Constitutional Litigation, 32 U. Chi. L. Rev. 1, 3-12 
(1964); Note, The Three-Judge District Court: Scope and Pro-
cedure Under Section 2281, 77 Harv. L. Rev. 299, 299-301 (1963).

16 “[I]nasmuch as this procedure also brings direct review of a 
district court to this Court, any loose construction of the require-
ments . . . would defeat the purposes of Congress, as expressed by 
the Jurisdictional Act of February 13, 1925, to keep within narrow 
confines our appellate docket.” Phillips v. United States, 312 U. S., 
at 250. See also Goldstein v. Cox, 396 U. S., at 478; Gunn v. Uni-
versity Committee, 399 U. S. 383, 387-388; Allen v. State Board of 
Elections, 393 U. S., at 562; Board of Regents v. New Left Educa-
tion Project, 404 U. S. 541, 543.

“The history of latter-day judiciary acts is largely the story of 
restricting the right of appeal to the Supreme Court.” F. Frank-
furter & J. Landis, The Business of the Supreme Court 119 (1927). 
To this trend of reform, the Court’s mandatory appellate jurisdiction 
under the three-judge-court statutes represents a major, and increas-
ingly controversial, exception. The number of cases heard by three- 
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Mercantile argues that § 1253 should be read to limit 
our direct review of three-judge-court orders denying in-
junctions to those that rest upon resolution of the consti-
tutional merits of the case. There would be evident 
virtues to this rule. It would lend symmetry to the 
Court’s jurisdiction since, in reviewing orders granting 
injunctions, the Court is necessarily dealing with a resolu-
tion of the merits. While issues short of the merits— 
such as justiciability, subject-matter jurisdiction, equi-
table jurisdiction, and abstention—are often of more than 
trivial consequence, that alone does not argue for our re- 
viewing them on direct appeal. Discretionary review in 
any case would remain available, informed by the medi-
ating wisdom of a court of appeals. Furthermore, the 
courts of appeals might in many instances give more de-
tailed consideration to these issues than this Court, which 
disposes of most mandatory appeals in summary fashion.17

But the facts of this case do not require us to explore 
the full sweep of Mercantile’s argument. Here the three- 

judge courts has dramatically increased in the past decade. See 
Ammerman, Three-Judge Courts: See How They Run!, 52 F. R. D. 
293, 304-306; Annual Report of the Director of the Administrative 
Office of the United States Courts, 1974, p. IX-44. In the 1972 Term, 
43 of the Court’s opinions—nearly a quarter of the total—were in 
three-judge-court cases. Symposium, The Freund Report: A Statis-
tical Analysis and Critique, 27 Rutgers L. Rev. 878, 902 (1974). 
This marks a dilution of that control over our docket which Mr. 
Chief Justice Taft identified as the prime object of the 1925 Act. 
Taft, The Jurisdiction of the Supreme Court Under the Act of Feb-
ruary 13, 1925, 35 Yale L. J. 1 (1925).

17 This Court typically disposes summarily of between two-thirds 
and three-fourths of the three-judge-court appeals filed each term. 
Douglas, The Supreme Court and Its Case Load, 45 Cornell L. Q. 
401, 410 (1960). See Symposium, 27 Rutgers L. Rev., supra, n. 9, 
at 902-903. It seems more than probable that many of these cases, 
while unworthy of plenary consideration here, would benefit from 
the normal appellate review available to single-judge cases in the 
courts of appeals.
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judge court dismissed the complaint for lack of “stand-
ing.” This ground for decision, that the complaint was 
non justiciable, was not merely short of the ultimate 
merits; it was also, like an absence of statutory subject-
matter jurisdiction, a ground upon which a single judge 
could have declined to convene a three-judge court, or 
upon which the three-judge court could have dissolved 
itself, leaving final disposition of the complaint to a single 
judge.18

A three-judge court is not required where the district 
court itself lacks jurisdiction of the complaint or the com-
plaint is not justiciable in the federal courts. See Ex 
parte Poresky, 290 U. S. 30, 31. It is now well settled that 
refusal to request the convention of a three-judge court, 
dissolution of a three-judge court, and dismissal of a com-
plaint by a single judge are orders reviewable in the 
court of appeals, not here.19 If the three-judge court 
in the present case had dissolved itself on grounds that 
“standing” was absent, and had left subsequent dismissal 
of the complaint to a single judge, this Court would

18 See Rosado v. Wyman, 304 F. Supp. 1354, appeal dismissed, 
395 U. S. 826; Mengelkoch v. Industrial Welfare Comm’n, 284 F. Supp. 
950, vacated to permit appeal to Court of Appeals, 393 U. S. 83; 
Crossen v. Breckenridge, 446 F. 2d 833, 837; American Commuters 
Assn. n . Levitt, 279 F. Supp. 40, aff’d, 405 F. 2d 1148; Hart v. 
Kennedy, 314 F. Supp. 823, 824.

19 Where a single judge refuses to request the convention of a 
three-judge court, but retains jurisdiction, review of his refusal may 
be had in the court of appeals, see Idlewild Bon Voyage Liquor 
Corp. v. Epstein, supra, and Schackman n . Amebergh, 387 U. S. 427, 
either through petition for writ of mandamus or through a certified 
interlocutory appeal under 28 U. S. C. § 1292 (b). These also are 
the routes of review of a three-judge court’s decision to dissolve 
itself, Mengelkoch v. Industrial Welfare Comm’n, 393 U. S. 83, 
and Wilson v. Port Lavaca, 391 U. S. 352. Where a single judge 
has disposed of the complaint through a final order, appeal lies to 
the court of appeals under 28 U. S. C. § 1291.
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thus clearly have lacked appellate jurisdiction over both 
orders. The same would have been true if the dissolution 
and dismissal decisions had been made simultaneously, 
with the single judge merely adopting the action of the 
three-judge court.20 The locus of appellate review should 
not turn on such technical distinctions.

Where the three-judge court perceives a ground justi-
fying both dissolution and dismissal, the chronology of 
decisionmaking is typically a matter of mere convenience 
or happenstance. Our mandatory docket must rest on 
a firmer foundation than this. We hold, therefore, that 
when a three-judge court denies a plaintiff injunctive re-
lief on grounds which, if sound, would have justified dis-
solution of the court as to that plaintiff, or a refusal to 
request the convention of a three-judge court ab initio, 
review of the denial is available only in the court of 
appeals.

In the present case, accordingly, the correctness of the 
District Court’s view of Gonzalez’ standing to sue is for 
the Court of Appeals to determine. We intimate no 
views on the issue, for we are without jurisdiction to con-
sider it.21 We simply vacate the order before us and 
remand the case to the District Court so that a fresh 
order may be entered and a timely appeal prosecuted to 
the Court of Appeals.22

It is so ordered.

20 Wilson v. Port Lavaca, supra.
21 It appears that Gonzalez and Mercantile settled the former’s 

damage claim while this appeal was pending. The Court of Appeals 
will, of course, be free to consider this new development in appraising 
the correctness of the dismissal of the complaint. See SEC v. 
Medical Committee for Human Rights, 404 U. S. 403.

22 28 U. S. C. §1291. See Mengelkoch v. Industrial Welfare 
Comm’n, 393 U. S., at 84.
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REGIONAL RAIL REORGANIZATION ACT 
CASES*

Argued October 23, 1974—Decided December 16, 1974

As a comprehensive solution to a national rail crisis precipitated 
by the entry into reorganization proceedings under § 77 of the 
Bankruptcy Act of eight major railroads in the northeast and 
midwest region of the country, Congress supplemented § 77 with 
the Regional Rail Reorganization Act of 1973 (Rail Act). 
Each railroad under a § 77 reorganization must proceed under 
the Rail Act unless its reorganization court within specified times 
finds (a) that the railroad is reorganizable on an income basis 
within a reasonable time under § 77 and that the public interest 
would be better served by a § 77 rather than a Rail Act reorgani-
zation or (b) that the Rail Act does not provide a process that is 
fair and equitable to the estate of the railroad in reorganization 
(hereafter railroad). §207 (b) of the Rail Act. Appeals from 
§ 207 (b) orders are provided to a Special Court, whose decision 
is final. The Rail Act establishes a Government corporation, the 
United States Railway Association (USRA), which is directed to 
formulate a “Final System Plan” (Plan) by July 26, 1975, for 
restructuring the railroads into a “financially self-sustaining rail 
service system.” The Plan must provide for transfer of designated 
railroad properties to the Consolidated Rail Corp. (Conrail), a 
private state-incorporated corporation, in return for Conrail se-
curities, plus up to $500 million of federally guaranteed USRA 
obligations and the other benefits accruing to the railroad from the 
transfer. The Plan, which becomes effective if neither House of 
Congress disapproves it within 60 days, must be transmitted to 
the Special Court, which has exclusive jurisdiction of all proceed-
ings concerning the Plan. §209. Within 10 days after deposit

*No. 74-165, Blanchette et al., Trustees of Property of Penn 
Central Transportation Co. n . Connecticut General Insurance Corp, 
et al.; No. 74-166, Smith, Trustee of Property of New York, New 
Haven & Hartford Railroad Co. n . United States et al.; No. 74-167, 
United States Railway Assn. v. Connecticut General Insurance Corp, 
et al.; and No. 74-168, United States et al. v. Connecticut General 
Insurance Corp, et al., on appeal from the United States District 
Court for the Eastern District of Pennsylvania.
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with it of Conrail securities and USRA obligations, the Special 
Court must order the railroad trustee to convey forthwith to Con- 
rail the railroad’s properties designated in the Plan. § 303 (b). 
The Special Court then determines under § 303 (c), with an appeal 
extending to this Court, whether the conveyance is fair and equi-
table to the railroad’s estate under § 77 standards, or whether the 
transfer is more fair and equitable than a constitutional minimum 
requires (in which case necessary adjustments must be made). 
If the Special Court finds the conveyance not fair and equitable, 
the court must reallocate, or order issuance of additional Conrail 
securities and USRA obligations, enter a judgment against Conrail, 
or combine such remedies. Railroads may discontinue service and 
abandon properties not designated for transfer under the Plan, 
but until the Plan becomes effective may only discontinue service 
or abandon any line with USRA consent and absent reasonable state 
opposition. § 304 (f). Parties with interests in Penn Central 
Transportation Co. (Penn Central) brought suits attacking the 
constitutionality of the Rail Act, contending that the Act violates 
the Fifth Amendment by taking Penn Central property without 
just compensation, on the grounds (1) that the Conrail securities 
and USRA obligations and other benefits would not be the consti-
tutionally required equivalent of the rail properties whose transfer 
is compelled by § 303 (b) (the “conveyance taking” issue), and 
(2) that § 304 (f) compels continuation of rail operations pending 
the Plan’s implementation even if erosion, beyond constitutional 
limits, of Penn Central’s estate occurs during the interim period 
(the “erosion taking” issue). While rejecting the “conveyance 
taking” issue as premature in view of a number of decisional steps 
required before the final conveyance, the District Court held that 
the “erosion taking” issue was not premature, and rejected the 
contention of the United States, USRA, and the Penn Central 
Trustees that if the constitutional limit of permissible uncompen-
sated erosion should be passed, the plaintiffs would have an ade-
quate remedy at law under the Tucker Act, which gives the Court 
of Claims jurisdiction to render judgment “upon any claim against 
the United States founded either upon the Constitution, or any 
Act of Congress . . . ,” the District Court finding that the Rail 
Act precluded a Tucker Act remedy. The court therefore declared 
§ 304 (f) invalid as violating the Fifth Amendment “to the extent 
that it would require continued operation of rail services at a loss 
in violation of the constitutional rights of the owners and creditors, 
of a railroad,” and the court declared § 303 invalid to the extent
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it failed to compensate for interim erosion pending final imple-
mentation of the Plan. In addition to other injunctive relief, the 
District Court enjoined USRA from certifying the Plan to the 
Special Court under § 209 (c). The court further determined that 
the provision of § 207 (b) requiring dismissal of certain reorgani-
zation proceedings is constitutionally invalid as a geographically 
nonuniform law on the subject of bankruptcies. Held:

1. The issue of the availability of a Tucker Act remedy if the 
Rail Act effects an “erosion taking” is ripe for adjudication in 
view of the distinct possibility that compelled continued rail 
operations by Penn Central, which in the past several years has 
sustained great losses and is not “reorganizable on an income basis 
within a reasonable time under [§ 77],” would injure plaintiffs be-
low without any assurance before the Plan is implemented of their 
being compensated. Pp. 122-125.

2. The Tucker Act remedy is not barred by the Rail Act, but 
is available to provide just compensation for any “erosion taking” 
effected by the Rail Act. Pp. 125-136.

(a) The correct issue is whether Congress intended to prevent 
recourse to the Tucker Act and not as the District Court held 
whether the Rail Act affirmatively manifests a congressional in-
tent to permit such recourse. Pp. 126-127.

(b) Rail Act provisions relied on as evincing a congressional 
determination that no federal funds beyond those expressly com-
mitted by the Act were to be paid for the rail properties, equally 
support the inference that Congress felt that the Rail Act provided 
at least the minimum compensation and gave no consideration to 
withdrawal of the Tucker Act remedy. Pp. 127-129.

(c) Section 601 of the Rail Act, which specifically deals 
with other statutes inconsistent with the Rail Act, does not men-
tion the Tucker Act. P. 129.

(d) There is no legislative history supporting the argument 
that the Rail Act should be construed to withdraw the Tucker 
Act remedy. Pp. 129-133.

(e) Applicable canons of construction fortify the conclusion 
that the Rail Act does not withdraw the Tucker Act remedy. 
Pp. 133-136.

3. Certain basic “conveyance taking” issues are now ripe for 
adjudication. Pp. 136-148.

(a) Since after the District Court’s opinion the Special Court 
reversed the Penn Central reorganization court’s determination 
that the Rail Act did not provide a process that would be fair
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and equitable to the estate, some of the “conveyance taking” 
issues must now be decided. Pp. 138-140.

(b) Implementation of the Rail Act will now lead inexorably 
to the final conveyance though the exact date cannot now be de-
termined, and the Special Court must order the conveyance of rail 
properties included in the Plan; since the conveyance is inevitable 
it is not relevant to the justiciable-controversy issue that there 
will be a delay before the transfer occurs. Pp. 140-143.

(c) Several factors militate against the Court’s deferring 
resolution of the constitutional issues here until a time closer to 
the occurrence of the disputed event and the Court will be in no 
better position later than it is now to determine the validity of 
basic final-conveyance issues. However, resolution of other issues, 
such as those involving valuation, should be postponed. Pp. 
143-148.

4. For the same reasons as obtained with respect to the “erosion 
taking” issue, a suit in the Court of Claims is available under the 
Tucker Act for a cash award to cover any shortfall between the 
consideration that the railroads receive for their rail properties 
finally conveyed under the Rail Act and the constitutional mini-
mum. P. 148.

5. The Tucker Act guarantees an adequate remedy at law for 
any taking that might occur as a result of the final-conveyance 
provisions of the Rail. Act. Pp. 148-156.

(a) Plaintiffs’ argument that the Tucker Act remedy is inade-
quate because the “conveyance taking” is an exercise of the eminent 
domain power and requires full, cash payment for the rail properties 
is without merit. The Rail Act coupled with the Tucker Act is 
valid as a reorganization statute and does not constitute an eminent 
domain statute by virtue of its provisions for federal representation 
on Conrail’s board of directors (which does not constitute Conrail 
a federal instrumentality) and the provisions for conveyance and 
continuation of services pending the Plan’s formulation; or because 
of any defects in the Act’s provisions for judicial review. Pp. 
152-155.

(b) Though the Rail Act differs from other reorganization 
statutes by mandating conveyance without any prior judicial find-
ing that there will be adequate resources in the reorganized com-
pany to compensate the debtor estates and, eventually, their 
creditors, recourse to a Tucker Act suit for any shortfall provides 
adequate assurance that any taking will be compensated. Pp. 
155-156.
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(c) The Tucker Act also assures that the railroad estates and 
their creditors will eventually be made whole for the assets con-
veyed, and thus the Rail Act does not deprive plaintiffs of pro-
cedural due process. P. 156.

6. The Rail Act does not contravene the uniformity requirement 
of the Bankruptcy Clause. Pp. 156-161.

(a) This Court’s holding that the Tucker Act remedy is 
available for any uncompensated taking under the Rail Act obvi-
ates the possibility that the Penn Central reorganization court 
will ever confront the provision for dismissal of a § 77 proceeding 
under § 207 (b) of the Rail Act, which the District Court held 
violative of the bankruptcy uniformity requirement. Pp. 156-158.

(b) Plaintiffs’ argument that constitutional bankruptcy uni-
formity is violated because the Rail Act is restricted to a single 
statutorily defined region lacks merit since the uniformity require-
ment does not preclude Congress from fashioning legislation to 
resolve geographically isolated problems, and here Congress acted 
consistently with that requirement when it dealt with the national 
rail crisis centering in the problems of rail carriers in the region 
defined by the Rail Act and applied the Rail Act to every railroad 
in reorganization throughout the United States. Pp. 158-161.

383 F. Supp. 510, reversed.

Bre nnan , J., delivered the opinion of the Court, in which Burge r , 
C. J., and White , Mars hall , Black mun , Powell , and Reh nqui st , 
JJ., joined. Doug la s , J., filed a dissenting opinion, post, p. 161. 
Ste wart , J., filed a dissenting statement, post, p. 161.

Solicitor General Bork argued the cause for the United 
States et al. With him on the briefs were Assistant 
Attorney General Hills, Keith A. Jones, and Jerome E. 
Sharfman. Lloyd N. Cutler argued the cause for the 
United States Railway Assn. With him on the briefs 
were William R. Perlik, William T. Lake, and Jordan 
Jay Hillman. Charles A. H or sky argued the cause for 
Blanchette et al., Trustees of the property of Penn Cen-
tral Transportation Co. With him on the briefs were 
Brice M. Clagett and Paul R. Duke. Louis A. Craco 
argued the cause for Connecticut General Insurance 
Corp, et al. With him on the briefs were Frederic L.
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Ballard, Walter H. Brown, Jr., and Thomas L. Bryan. 
David Berger argued the cause and filed briefs for Penn 
Central Co. Joseph Auerbach argued the cause for 
Smith, Trustee of the property of New York, New Haven 
and Hartford Railroad Co. With him on the briefs were 
James Wm. Moore, Morris Raker, and Charles W. Morse, 
Jr. Brockman Adams argued the cause and filed a brief 
for certain United States Representatives as amici curiae 
urging reversal.!

Mr . Justi ce  Brennan  delivered the opinion of the 
Court.

These direct appeals and the cross-appeal are from a 
judgment of a three-judge District Court for the Eastern 
District of Pennsylvania that declared the Regional Rail 
Reorganization Act of 1973 (Rail Act), 87 Stat. 985, 45 
U. S. C. § 701 et seq. (1970 ed., Supp. Ill), unconstitu-
tional in part and enjoined its enforcement.1 383 F.

fBriefs of amici curiae were filed by Israel Packet, Attorney Gen-
eral, and Gordon P. MacDougall, Special Assistant Attorney General, 
for the Commonwealth of Pennsylvania; by David F. Maxwell for 
Trustees of Reading Co.; and by John F. Donelan for the National 
Industrial Traffic League.

1 The judgment was entered in three consolidated cases. One 
action was brought in the District Court for the Eastern District of 
Pennsylvania by Connecticut General Insurance Corp, and others 
against the United States, the United States Railway Association 
(USRA), and the Secretaries of Treasury and Transportation and 
the Chairman of the Interstate Commerce Commission in their ca-
pacities as incorporators and directors of USRA. A second action 
was brought in the District Court for the District of Columbia by 
Penn Central Co., a creditor and the sole stockholder of Penn Central 
Transportation Co. (Penn Central), now in reorganization under 
§ 77 of the Bankruptcy Act, against the same defendants named 
in the first action. A third action was brought in the District 
Court for the District of Columbia by Richard J. Smith, Trustee 
of the property of the New York, New Haven & Hartford Rail-
road Co. (New Haven Trustee) against the United States, USRA, 
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Supp. 510 (1974). We noted probable jurisdiction, post, 
p. 801. We reverse.

I
Introduction

A rail transportation crisis seriously threatening the 
national welfare was precipitated when eight major rail-
roads in the northeast and midwest region of the coun-
try 2 entered reorganization proceedings under § 77 of the 
Bankruptcy Act, 11 U. S. C. § 205.3 After interim meas-

and the Secretary of Transportation. Three-judge courts were con-
vened in each suit but, by consent of the parties, the second and 
third actions were transferred to the Eastern District and consoli-
dated for disposition before the three-judge court convened in that 
action. The Trustees of Penn Central intervened.

Three direct appeals and one cross-appeal from the District 
Court’s judgment were consolidated for decision in this Court. No. 
74-165 is the appeal of the Trustees of Penn Central; No. 76-167 
is the appeal of USRA; No. 74—168 is the appeal of the United 
States; and No. 74-166 is the cross-appeal of the New Haven 
Trustee.

2 The Rail Act defines “Region” as the “States of Maine, New 
Hampshire, Vermont, Massachusetts, Connecticut, Rhode Island, 
New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
West Virginia, Ohio, Indiana, Michigan, and Illinois; the District of 
Columbia; and those portions of contiguous States in which are 
located rail properties owned or operated by railroads doing business 
primarily in the aforementioned jurisdictions (as determined by the 
[Interstate Commerce] Commission by order).” §102(13), 45 
U. S. C. § 702 (13) (1970 ed., Supp. III). ICC Order Ex parte No. 
293, approved January 14, 1974, delineated areas near Louisville, 
Ky.; St. Louis, Mo.; and Kewaunee and Manitowoc, Wis., as in-
cluded in the Region. 39 Fed. Reg. 3605 (1974).

3 In addition to Penn Central, the railroads are the Reading (In re 
Reading Co., Bky. No. 71-828, ED Pa.), Erie Lackawanna (In re 
Erie Lackawanna R. Co., No. B72-2838, ND Ohio), Central of New 
Jersey (In re Central R. Co. of New Jersey, No. B401-67, N. J.), 
Lehigh Valley (In re Lehigh Valley R. Co., Bky. No. 70-432, ED 
Pa.), Boston & Maine (In re Boston & Maine Corp., Bky. No. 
70-250-M, Mass.), Ann Arbor (In re Ann Arbor R. Co., Bky. No.
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ures proved to be insufficient,4 Congress concluded that 
solution of the crisis required reorganization of the rail-
roads, stripped of excess facilities, into a single, viable 
system operated by a private, for-profit corporation. 
Since such a system cannot be created under § 77 rail 
reorganization law, and since significant federal financing 
would be necessary to make such a plan workable, Con-
gress supplemented § 77 with the Rail Act, which be-
came effective on January 2, 1974. The salient features 
of the Rail Act are:

1. Reorganization of each railroad in § 77 reorganiza-
tion must proceed pursuant to the Rail Act unless the 
district court having jurisdiction over its reorganization 
(a) finds, within 120 days after January 2, 1974, “that 
the railroad is reorganizable on an income basis within a 
reasonable time under section [77] and that the public 
interest would be better served by such a reorganization

74-90833, ED Mich.), and the Lehigh & Hudson River (In re Lehigh 
& Hudson River R. Co., No. 72-B-419, SDNY).

The following lessors of leased lines of Penn Central also filed 
§ 77 petitions in the District Court for the Eastern District of 
Pennsylvania in Bky. No. 70-347: United New Jersey Railroad & 
Canal Co.; Beech Creek Railroad Co.; Cleveland, Cincinnati, Chi-
cago & St. Louis Railway Co.; Cleveland & Pittsburgh Railroad 
Co.; Connecting Railway Co.; Delaware Railroad Co.; Erie & 
Pittsburgh Railroad Co.; Michigan Central Railroad Co.; Northern 
Central Railway Co.; Penndel Co.; Philadelphia, Baltimore & 
Washington Railroad Co.; Philadelphia & Trenton Railroad Co.; 
Pittsburgh, Youngstown & Ashtabula Railway Co.; Pittsburgh, Fort 
Wayne & Chicago Railway Co.; and Union Railroad Co. of Baltimore. 

4 These included the Emergency Rail Services Act of 1970, 84 Stat. 
1975, 45 U. S. C. § 661 et seq., which authorized the Secretary of 
Transportation to guarantee up to $125 million in certificates issued 
by trustees of railroads in reorganization if he found, inter alia, that 
there was a threat of imminent cessation of essential rail services and 
that the only practicable means of meeting expenses necessary to 
continue such services was the issuance of such guaranteed certificates.
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than by a reorganization under this chapter,” 5 or (b) 
within 180 days after January 2, 1974, “finds that this 
chapter does not provide a process which would be fair 
and equitable to the estate of the railroad in reorganiza-
tion . . . § 207 (b), 45 U. S. C. § 717 (b) (1970 ed.,
Supp. III).6 Appeals from § 207 (b) orders may be 
taken within 10 days of entry to a Special Court con-
stituted under § 209 (b), 45 IL S. C. § 719 (b) (1970 
ed., Supp. Ill), and must be decided by the Special 
Court within 80 days after the appeal is taken. Sec-
tion 207 (b) expressly provides that “[t]here shall be 
no review of the decision of the special court.” 7

5 The Erie Lackawanna and Boston & Maine reorganization courts 
each determined that its railroad is reorganizable on an income basis 
within a reasonable time; reorganization of those railroads will not 
proceed under the Rail Act. In re Erie Lackawanna R. Co.,---- F. 
Supp. ---- (ND Ohio 1974); In re Boston & Maine Corp., 378 F.
Supp. 68 (Mass. 1974).

6 Three reorganization courts found that the Rail Act does not 
provide a process that is fair and equitable to the estates of the 
railroads under their jurisdiction. In re Penn Central Trans. Co., 
382 F. Supp. 856 (ED Pa. 1974); In re Lehigh Valley R. Co., 382 
F. Supp. 854 (ED Pa. 1974); In re Penn Central Trans. Co. (Sec-
ondary Debtors), 382 F. Supp. 821 (ED Pa. 1974); In re Central R. 
Co. of New Jersey, — F. Supp. — (NJ 1974); In re Lehigh & 
Hudson River R. Co., 377 F. Supp. 475 (SDNY 1974). The Special 
Court established under §209 (b), see n. 7, infra, on September 30, 
1974, reversed the orders in those cases and directed reorganization 
under the Rail Act, 384 F. Supp. 895.

Two other reorganization courts held that the Rail Act does pro-
vide a fair and equitable process and ordered that reorganization 
proceed under the Rail Act. In re Reading Co., 378 F. Supp. 
481 (ED Pa. 1974); In re Ann Arbor R. Co., ----  F. Supp. —
(ED Mich. 1974).

7 Section 209 (b) provides in pertinent part:
“Within 30 days after January 2, 1974, [USRA] shall 

make application to the judicial panel on multi-district litigation 
authorized by section 1407 of Title 28 for the consolidation
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2. Appellant United States Railway Association 
(USRA) is established as a new Government corpo-
ration. § 201 (a), 45 U. S. C. § 711 (a) (1970 ed., Supp. 
III). USRA must prepare a “Final System Plan” for 
restructuring the railroads in reorganization into a 
“financially self-sustaining rail service system.” § 206 
(a)(1), 45 U. S. C. § 716 (a)(1) (1970 ed., Supp. III). 
See §§ 201, 202, 204-206, 45 U. S. C. §§ 711, 712, 714- 
716 (1970 ed., Supp. III). The Final System Plan must 
provide for transfer of designated rail properties by the 
railroads in reorganization to a private state-incorpo-
rated corporation, Consolidated Rail Corporation (Con- 
rail), §301 (a), 45 U. S. C. §741 (a) (1970 ed., Supp. 
Ill), in return for securities of Conrail, plus up to $500 
million of USRA obligations guaranteed by the United 
States, and “the other benefits accruing to such railroad 
by reason of such transfer.” §206 (d)(1), 45 U. S. C. 
§716 (d)(1) (1970 ed., Supp. Ill); see also §210, 45 
U. S. C. § 720 (1970 ed., Supp. III).8

in a single, three-judge district court of the United States of 
all judicial proceedings with respect to the final system 
plan. . . . Such proceedings shall be conducted by the special court 
which shall be composed of three Federal judges who shall be selected 
by the panel .... The special court is authorized to exercise the 
powers of a district judge in any judicial district with respect to 
such proceedings and such powers shall include those of a reorganiza-
tion court. The special court shall have the power to order the 
conveyance of rail properties of railroads leased, operated, or con-
trolled by a railroad in reorganization in the region... .”

The Judicial Panel on Multidistrict Litigation selected Circuit 
Judge Henry J. Friendly, Circuit Judge Carl McGowan, and District 
Judge Roszel C. Thomsen to compose the Special Court.

8 Section 206 (c) provides as follows for the designation of rail 
properties for the Final System Plan:
“(c) Designations.

“The final system plan shall designate—
“(1) which rail properties of railroads in reorganization in the
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3. USRA must submit a proposed Final System Plan to 
Congress within 570 days after January 2, 1974, §§ 207 
(c), 207 (d), 208 (a), 45 U. S. C. §§ 717 (c), 717 (d), 718 

region or of railroads leased, operated, or controlled by any railroad 
in reorganization in the region—

“(A) shall be transferred to [Conrail];
“(B) shall be offered for sale to a profitable railroad operating 

in the region and, if such offer is accepted, operated by such railroad; 
the plan shall designate what additions shall be made to the desig-
nation under subparagraph (A) of this paragraph in the event such 
profitable railroad fails to accept such offer;

“(C) shall be purchased, leased, or otherwise acquired from [Con- 
rail] by the National Railroad Passenger Corporation . . . ;

“(D) may be purchased or leased from [Conrail] by a State or 
a local or regional transportation authority to meet the needs of 
commuter and intercity rail passenger service; and

“(E) if not otherwise required to be operated by [Conrail], a 
government entity, or a responsible person, are suitable for use for 
other public purposes, including highways, other forms of transpor-
tation, conservation, energy transmission, education or health care 
facilities, or recreation .. . ; and

“(2) which rail properties of profitable railroads operating in the 
region may be offered for sale to [Conrail] or to other profitable rail-
roads operating in the region subject to paragraphs (3) and (4) of 
subsection (d) of this section.”

Section 206 (d) provides as follows respecting transfers to Conrail: 
“(d) Transfers.

“All transfers or conveyances pursuant to the final system plan 
shall be made in accordance with, and subject to, the following 
principles:

“(1) All rail properties to be transferred to [Conrail] by a profit-
able railroad, by trustees of a railroad in reorganization, or by any 
railroad leased, operated, or controlled by a railroad in reorganiza-
tion in the region, shall be transferred in exchange for stock and 
other securities of [Conrail] (including obligations of [USRA]) 
and the other benefits accruing to such railroad by reason of such 
transfer.”

Sections 210 (b), 213, 214, and 215 provide as respects federal 
funds as follows:
“(b) Maximum obligational authority.

“Except as otherwise provided in the last sentence of this subsec-
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(a) (1970 ed., Supp. HI), that is, by July 26, 1975.9 
The Plan becomes “effective” if neither House of Con-
gress disapproves it within 60 continuous session days

tion, the aggregate amount of obligations of [USRA] issued under 
this section which may be outstanding at any one time shall not ex-
ceed $1,500,000,000 of which the aggregate amount issued to [Con- 
rail] shall not exceed $1,000,000,000. Of the aggregate amount of 
obligations issued to [Conrail] by [USRA], not less than $500,000,- 
000 shall be available solely for the rehabilitation and modernization 
of rail properties acquired by [Conrail] under this chapter and not 
disposed of by [Conrail] pursuant to section 716 (c)(1)(C) of this 
title. Any modification to the limitations set forth in this subsection 
shall be made by joint resolution adopted by the Congress.” § 210, 
45 U. S. C. § 720 (1970 ed., Supp. III).

“(a) Emergency assistance.
“The Secretary is authorized, pending the implementation of the 

final system plan, to pay to the trustees of railroads in reorganiza-
tion such sums as are necessary for the continued provision of es-
sential transportation services by such railroads. Such payments 
shall be made by the Secretary upon such reasonable terms and 
conditions as the Secretary establishes, except that recipients must 
agree to maintain and provide service at a level no less than that in 
effect on January 2, 1974.
“(b) Authorization for appropriations.

“There are authorized to be appropriated to the Secretary for 
carrying out this section such sums as are necessary, not to exceed 
$85,000,000, to remain available until expended.” § 213, 45 U. S. C. 
§723 (1970 ed., Supp. III).

“(a) Secretary [of Transportation],
“There are authorized to be appropriated to the Secretary for 

purposes of preparing the reports and exercising other functions to 
be performed by him under this chapter such sums as are necessary, 
not to exceed $12,500,000, to remain available until expended.
“(b) Office.

“There are authorized to be appropriated to the [Interstate Com-
merce] Commission for the use of the Office in carrying out its func-

[Footnote 9 is on p. 114]
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after submission. §§ 102 (4), 208 (a), 45 U. S. C. §§ 702 
(4), 718 (a) (1970 ed., Supp. III).10 USRA is required 
to transmit the Plan within 90 days after its effective 

tions under this chapter such sums as are necessary, not to exceed 
$5,000,000, to remain available until expended. . . .
“(c) Association.

“There are authorized to be appropriated to [USRA] for purposes 
of carrying out its administrative expenses under this chapter such 
sums as are necessary, not to exceed $26,000,000, to remain available 
until expended.” §214, 45 U. S. C. §724 (1970 ed., Supp. III).

“Prior to the date upon which rail properties are conveyed 
to [Conrail] under this chapter, the Secretary, with the approval 
of [USRA], is authorized to enter into agreements with railroads 
in reorganization in the region (or railroads leased, operated, or 
controlled by railroads in reorganization) for the acquisition, main-
tenance, or improvement of railroad facilities and equipment neces-
sary to improve property that will be in the final system plan. 
Agreements entered into pursuant to this section shall specifically 
identify the type and quality of improvements to be made pursuant 
to such agreements. Notwithstanding section 720 (b) of this title, 
[USRA] shall issue obligations under section 720 (a) of this title in 
an amount sufficient to finance such agreements and shall require 
[Conrail] to assume any such obligations. However, [USRA] may 
not issue obligations under this section in an aggregate amount in 
excess of $150,000,000. . . .” §215, 45 U. S. C. §725 (1970 ed., 
Supp. III).

9 The period of 450 days provided by § 207 (c) was extended 
120 days by Pub. L. 93-488, 88 Stat. 1465, effective Oct. 26, 1974.

10 Concerning congressional review of the Final System Plan, § 208 
provides :
“(a) General.

“The Board of Directors of [USRA] shall deliver the final system 
plan adopted by [USRA] to both Houses of Congress and to the 
Committee on Interstate and Foreign Commerce of the House of 
Representatives and the Committee on Commerce of the Senate. 
The final system plan shall be deemed approved at the end of the 
first period of 60 calendar days of continuous session of Congress 
after such date of transmittal unless either the House of Représenta-
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date to the Special Court which, under § 209 (b), is 
given exclusive jurisdiction of all “proceedings with 
respect to the final system plan.” 45 U. S. C. § 719 (b) 
(1970 ed., Supp. III). The Special Court “within 10 
days after deposit . . . of” Conrail securities and USRA 
obligations “shall. . . order the trustee or trustees of each 
railroad in reorganization ... to convey forthwith” to 
Conrail “all right, title, and interest in the rail properties 
of such railroad in reorganization . . .” designated in the 
Final System Plan. § 303 (b), 45 U. S. C. § 743 (b) 
(1970 ed., Supp. III).

4. The Special Court next determines whether the 
conveyances of the rail properties to Conrail “(A) . .. are 
in the public interest and are fair and equitable to the 
estate of each railroad in reorganization in accordance 
with the standard of fairness and equity applicable to the 
approval of a plan of reorganization . . . under section 
[77] . . . [or] (B) whether the transfers or conveyances 
are more fair and equitable than is required as a consti-
tutional minimum.” § 303 (c), 45 U. S. C. § 743 (c)

fives or the Senate passes a resolution during such period stating 
that it does not favor the final system plan.
“(b) Revised plan.

“If either the House or the Senate passes a resolution of disap-
proval under subsection (a) of this section, [USRA], with the 
cooperation and assistance of the Secretary and the Office, shall 
prepare, determine, and adopt a revised final system plan. Each 
such revised plan shall be submitted to Congress for review pursuant 
to subsection (a) of this section.
“(c) Computation.

“For purposes of this section—
“(1) continuity of session of Congress is broken only by an 

adjournment sine die; and
“(2) the days on which either House is not in session because of 

an adjournment of more than 3 days to a day certain are excluded 
in the computation of the 60-day period.” § 208, 45 U. S. C. § 718 
(1970 ed., Supp. III).
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(1970 ed., Supp. III). If the Special Court finds that 
the transfer is not fair and equitable, the Special Court 
must reallocate, or order issuance of additional, Conrail 
securities and USRA obligations (subject to the overall 
$500 million limitation on USRA obligations for this 
purpose), or enter a judgment against Conrail, or decree 
a combination of these remedies. §303 (c)(2). The 
Special Court is not authorized to enter a judgment 
against the United States. Section 303 provides also 
that if the Special Court decides that the considera-
tion exchanged for the rail properties is “more fair and 
equitable than is required as a constitutional minimum,” 
§ 303 (c)(1)(B), it shall make necessary adjustments so 
that the “constitutional minimum” is not exceeded. 
§ 303 (c)(3). Appeal from § 303 (c) determinations is to 
this Court. § 303 (d).11

5. Although railroads in reorganization subject to the 
Act are free to abandon service and dispose as they wish 
of any rail properties not designated for transfer under 
the Final System Plan, §§ 304 (a)-(c), 45 U. S. C. §§ 744

11 Section 303 (d) provides:
“(d) Appeal.

“A finding or determination entered pursuant to subsection (c) 
of this section may be appealed directly to the Supreme Court of the 
United States in the same manner that an injunction order may be 
appealed under section 1253 of Title 28: Provided, That such appeal 
is exclusive and shall be filed in the Supreme Court not more than 5 
days after such finding or determination is entered by the special 
court. The Supreme Court shall dismiss any such appeal within 7 
days after the entry of such an appeal if it determines that such an 
appeal would not be in the interest of an expeditious conclusion of the 
proceedings and shall grant the highest priority to the determina-
tion of any such appeals which it determines not to dismiss.”

We are not required to consider in this case the validity of this 
attempted congressional regulation of the Court’s disposition of any 
appeal from a judgment entered by the Special Court pursuant to 
subsection (c).
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(a)-(c) (1970 ed., Supp. Ill), until that Plan becomes 
effective none “may discontinue service or abandon any 
line of railroad . . . unless . . . authorized to do so by 
[USRA] and unless no affected State or local or regional 
transportation authority reasonably opposes such ac-
tion§ 304 (f).

II
Proceedings in the District Court

Constitutional questions concerning the Act are raised 
in this litigation by parties with interests in the Penn 
Central Transportation Co. (Penn Central), the largest 
of the eight railroads in reorganization.12 The principal 

12 The suits here were brought by the major creditors and 
sole shareholder of Penn Central. Penn Central was the product of 
the merger of the Pennsylvania Railroad with the New York Central 
Railroad. Penn-Central Merger Cases, 389 U. S. 486 (1968). A 
condition of that merger was Penn Central’s promise to take in the 
New York, New Haven & Hartford Railroad Co. as an 
operating entity, and that promise was fulfilled. New Haven Inclu-
sion Cases, 399 U. S. 392 (1970).

The Penn Central operation dominates the northeast-midwest re-
gion. It serves 55% of the Nation’s manufacturing plants employ-
ing 60% of the country’s industrial employees. More than 20% of 
all freight cars loaded in the United States pass over Penn Central’s 
20,000 miles of track, and over 70% of Penn Central traffic involves 
other railroads. Rail Service in the Midwest and Northeast Region, 
39 Fed. Reg. 5392, 5401 (1974); H. R. Rep. No. 93-620, p. 26 
(1973) (hereinafter H. Rep.). Since 1973 Penn Central (including 
its leased lines) accounted for 94% of the operating mile-
age and 87% of the operating revenues of the six bankrupt 
railroads involved under the Rail Act. The merger failed 
to realize anticipated savings and Penn Central entered reorganiza-
tion proceedings in 1970, two years after the merger was approved. 
Huge operating losses made reorganization inevitable and have con-
tinued. The Financial Collapse of the Penn Central Company, SEC 
Staff Report 86 (1972). The Penn Central Trustees in a 
Report of February 10, 1971, Concerning Premises for A Reorga-
nization, Joint Documentary Submission No. 1, concluded that the
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contention of the plaintiffs in the District Court was that 
the Rail Act in two respects effects a taking of rail prop-
erties of Penn Central without payment of just compen-
sation, in violation of the Fifth Amendment. They 
contended, first, that the Conrail securities and USRA 
obligations and other benefits to be received would not 
be the constitutionally required equivalent of the rail 
properties compelled by § 303 (b) to be transferred. This 
is the “conveyance taking” issue. This claim was re-
jected by the District Court as premature. 383 F. Supp., 
at 517-518. They contended, second, that a taking of 
their property without just compensation will result from 
the severe inhibitions imposed upon discontinuance of 
service and abandonment of lines. In particular, they 
claimed that § 304 (f) compels continuation of rail opera-
tions pending implementation of the Final System Plan 
even if erosion of the Penn Central estate beyond con-
stitutional limits occurs during this period. This is the 
“erosion taking” issue. The District Court agreed that 
§ 304 (f) required continued operations to this extent, 
and viewed the huge operating losses already incurred by 
Penn Central as making this contention ripe for deter-
mination, saying:

“[W]e are persuaded that a significant possibility 
exists that a point of erosion either has been or may 
soon be reached so that it can be said that [the con-
tention of plaintiffs below] of interim unconstitu-

“overriding problem of Penn Central ... is found in an obligation 
to perform as a public service company in certain areas and under 
certain conditions which simply do not lend themselves to profitable 
operations, no matter who the operator is, or how efficient. The only 
possible remedy here is for public authority to lend its hand to a 
speedy elimination of the conditions which produce the losses, or 
respond with adequate compensation if it insists upon a continuance 
of the conditions.”
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tional taking by continued loss operations is ripe for 
adjudication.” 383 F. Supp., at 525.

The District Court rejected the argument of the United 
States, USRA, and the Penn Central Trustees that if in 
fact the constitutional limit of permissible uncompensated 
erosion should be passed, plaintiffs would have an ade-
quate remedy at law in the Court of Claims under the 
Tucker Act, 28 U. S. C. § 1491. The District Court con-
strued the Rail Act as precluding a Tucker Act remedy, 
stating:

“We are persuaded that the legislative history sup-
ports the conclusion that Congress intended that fi-
nancial obligations be limited to the express terms 
of the Act. Article I, Section 9, Clause 7 [of the 
Constitution] provides that no money shall be drawn 
from the Treasury of the United States except in 
consequence of an appropriation made by law. Sec-
tion 213 (b) [of the Rail Act], and section 214 en-
titled ‘Authorization for Appropriations’ place an 
express ceiling on expenditures. Section 210 de-
scribes the maximum obligational authority of 
[USRA], and the authorization for appropriation is 
limited to ‘such amounts as are necessary to dis-
charge the obligations of the United States arising 
under this section' (Emphasis supplied.) Judicial 
review is delineated with specificity in Sections 209 
(a) and 303 with no mention of the Court of Claims.” 
383 F. Supp., at 528-529.

The District Court therefore declared § 304 (f) gov-
erning interim abandonments

“null and void as violative of the Fifth Amendment 
of the United States Constitution, to the extent that 
it would require continued operation of rail services 
at a loss in violation of the constitutional rights of 
the owners and creditors of a railroad.”
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It consequently enjoined defendants below
“from taking any action to enforce the provisions of 
Section 304 (f) ... with respect to any abandonment, 
cessation, or reduction of service which has been or 
may hereafter be determined by a court of competent 
jurisdiction to be necessary for the preservation of 
rights guaranteed by the United States Constitution.”

The District Court also declared that § 303 relating to 
the final conveyance of rail properties pursuant to the 
Final System Plan is

“null and void as contravening the Fifth Amend-
ment . . . insofar as it fails to provide compensation 
for interim erosion pending final implementation 
of the Final System Plan . . . .”

Finally, the District Court enjoined USRA “from cer-
tifying a Final System Plan to the Special Court pur-
suant to Section 209 (c).” 383 F. Supp., at 530.

The Rail Act was also challenged in the District Court 
as not “uniform” within the requirement of Art. I, § 8, 
cl. 4, of the Constitution, which provides that Congress 
shall have the power to enact “uniform Laws on the sub-
ject of Bankruptcies throughout the United States.” 
The District Court dismissed this contention as without 
merit except as to one provision of § 207 (b). The sec-
tion provides that if any reorganization court determines 
in the 180-day proceedings under § 207 (b) that the Act 
does not provide a fair and equitable process for the reor-
ganization of a debtor, the debtor shall not be reorganized 
pursuant to the Act, and the reorganization court “shall 
dismiss the reorganization proceeding.” The District 
Court declared this part of § 207 (b) “null and void, as 
violative of Article I, Section 8, Clause 4 . . . ,”13 and en-

13 For reasons stated in Part VI of this opinion, infra, we have 
no occasion to pass upon the correctness of this conclusion.
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joined “all parties . . . from enforcing, or taking any ac-
tion to implement, so much of Section 207 (b) ... as 
purports to require dismissal of pending proceedings for 
reorganization under Section 77 of the Bankruptcy Act.”

Ill
The Issues for Decision

The major issues dividing the parties are (1) whether 
an action at law in the Court of Claims under the Tucker 
Act, 28 U. S. C. § 1491, will be available to recover any 
deficiency of constitutional dimension in the compensa-
tion provided under the Rail Act for either the alleged 
“erosion taking” or the alleged “conveyance taking,” and 
(2) if the Tucker Act remedy is available, whether it is an 
adequate remedy. The United States, USRA, and the 
Penn Central Trustees contend that if resort to a supple-
mental remedy under the Tucker Act is necessary, it is 
both available and adequate. The plaintiffs below con-
tend that the Rail Act precludes resort to the Tucker Act 
remedy, and if it does not, that the remedy is 
inadequate.

The Special Court, speaking through Judge Friendly, 
comprehensively canvassed both issues, and in a thorough 
opinion, concluded that the Rail Act does not bar any 
necessary resort to the Tucker Act remedy and that the 
remedy is adequate. Our independent examination of 
the issues brings us to the same conclusion, substantially 
for the reasons stated by Judge Friendly in Parts VII 
and VIII-A of the Special Court opinion. 384 F. Supp. 
895, 938-951 (1974).14

14 Part VIII-B of the Special Court opinion considers the argu-
ments of investors of several of the smaller lines. But those investors 
are not parties to the cases before us.

Part VIII-C of the Special Court’s opinion discusses the question 
whether the Court of Claims is free to deny the existence of the
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Also disputed is the District Court’s ruling on the uni-
formity of the Rail Act under the Bankruptcy Clause. 
We hold that the currently operable portions of the Act 
are uniform.

IV
A

The Alleged “Erosion Taking”
In its opening brief, the United States, speaking for 

all federal parties except USRA, argued that the case in-
volved no “erosion taking” because, as a matter of law, 
compelled-loss operations pending implementation of the 
Final System Plan would not constitute a taking of the 
property of the claimants against the bankrupt railroad 
estates. The argument was that the general rule that 
if the railroad “be taken to have granted to the public 
an interest in the use of the railroad it may withdraw its 
grant by discontinuing the use when that use can be kept 
up only at a loss,” Brooks-Scanlon Co. v. Railroad 
Comm’n of Louisiana, 251 U. S. 396, 399 (1920); see also 
Bullock v. Florida ex rel. Railroad Comm’n, 254 U. S. 513 
(1921); Railroad Comm’n of Texas v. Eastern Texas R. 
Co., 264 U. S. 79 (1924), is qualified by the requirement 
that a railroad estate suffer interim losses for a reasonable 
period pending good-faith efforts to develop a feasible 
reorganization plan if the public interest in continued

Tucker Act remedy if its existence should be challenged before the 
Court of Claims. The fact that the District Court below concluded, 
contrary to the Special Court, that the Tucker Act remedy was not 
available was viewed as making the question a “puzzlement.” 384 
F. Supp., at 954. In consequence, the Special Court stayed its 
order remanding the Penn Central and four other cases for the entry 
of orders in the reorganization courts and affirming the orders direct-
ing that the Reading and Ann Arbor reorganizations proceed under 
the Rail Act until “after final determination by the Supreme Court” 
of the instant appeals. Id., at 955.
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rail service justifies the requirement. Continental Illi-
nois Nat. Bank & Trust Co. v. Chicago, R. I. <& P. R. 
Co., 294 U. S. 648, 677 (1935); see also RFC v. Denver 
& R. G. W. R. Co., 328 U. S. 495, 535-536 (1946); New 
Haven Inclusion Cases, 399 U. S. 392, 493 (1970). The 
United States maintained that the Rail Act represented 
just such a good-faith effort. In its Reply Brief 3-4, 
however, it abandoned the position that the Final System 
Plan was sure to be implemented within a reasonable 
period:

“Difficulties now unforeseen and unanticipated could 
in fact delay final implementation of the final sys-
tem plan. For example, Congress could, in theory, 
successively disapprove several proposed final sys-
tem plans. Thus, whatever the probabilities, the 
parties and this Court have no absolute assurance 
that the plan will in fact be implemented within a 
reasonable time. For that reason, we have deter-
mined that a taking of property through interim ero-
sion, although extremely unlikely, remains a theoret-
ical possibility under the Rail Act.

“Accordingly, we believe that an injunction pre-
venting [USRA] from denying applications for dis-
continuance of service under Section 304 (f) in those 
circumstances might be appropriate unless, as we 
contend, a remedy for any otherwise uncompensated 
taking will be available under the Tucker Act. We 
are therefore persuaded that this Court must reach 
and decide the ‘Tucker Act question’ presented by 
these appeals.” (Footnote omitted.)

We conclude in any event that the availability of a 
Tucker Act remedy if the Rail Act effects an “erosion 
taking” is ripe for adjudication. It is true that there has 
been no definitive determination that erosion of the Penn 
Central estate has reached unconstitutional dimen-
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sions—that is, that the estate has suffered losses un-
reasonable even in light of the public interest in 
continued rail service pending reorganization. But 
the Penn Central Reorganization Court found that 
Penn Central is not “reorganizable on an income basis 
within a reasonable time under § 77 of the Bankruptcy 
Act.” 382 F. Supp. 831, 842 (ED Pa. 1974). And it was 
stipulated in the District Court that Penn Central sus-
tained ordinary net losses from mid-1970 through 1973 
aggregating approximately $851 million, and that in the 
two months following enactment of the Rail Act on 
January 2, 1974, Penn Central had deficits in net railway 
operating income, total income, net income, and income 
available for fixed charges. It is therefore reasonable to 
conclude that compelled continued rail operations under 
these conditions pending implementation of the Final 
System Plan may accelerate erosion of the interests of 
plaintiffs below through accrual of post-bankruptcy claims 
having priority over their claims. Thus, failure to decide 
the availability of the Tucker Act would raise the distinct 
possibility that those plaintiffs would suffer an “erosion 
taking” without adequate assurance that compensation 
will ever be provided.15 Yet there must be at the time of

15 The severely limited funds available pursuant to §§ 213 and 215 
for emergency assistance and plant maintenance pending im- 
plementation of the Final System Plan do not assure that ade-
quate compensation will be available for any “erosion taking.” Sec-
tion 213 provides $85 million in emergency grants for continued 
essential transportation services while §215 provides $150 million 
in USRA obligations for maintenance and improvement of plant.

Nor is adequate assurance provided by the possibility that Conrail 
securities and other benefits can be provided for unconstitutional 
erosion when the Special Court determines the proper consideration 
for the rail properties conveyed to Conrail. As the Special Court 
itself found:

“The Government parties [contend] that . . . this court could 
compensate for any unconstitutional erosion in the final system
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taking “reasonable, certain and adequate provision for 
obtaining compensation.” Cherokee Nation v. Southern 
Kansas R. Co., 135 U. S. 641, 659 (1890); see also Joslin 
Mfg. Co. v. City of Providence, 262 U. S. 668, 677 (1923); 
United States n . Dow , 357 U. S. 17, 21 (1958). There-
fore we must determine if the Tucker Act is available.

B
Availability of the Tucker Act Remedy for Any 

“Erosion Taking”
The Tucker Act, 28 U. S. C. § 1491, provides in perti-

nent part:
“The Court of Claims shall have jurisdiction to 

render judgment upon any claim against the United 
States founded either upon the Constitution, or any 
Act of Congress, or any regulation of an executive 
department, or upon any express or implied contract

plan, either by fixing a valuation date prior to the date of con-
veyance or by a specific award, § 303 (c) (2) (B), or a deficiency 
judgment against Conrail under §303 (c)(2)(C). The earlier valu-
ation date method would hardly be satisfactory even if permissi-
ble, since this would not cure erosion with respect to rail proper-
ties that were not conveyed. It would be permissible for the final 
system plan to provide or for us to direct that compensation for 
erosion should be made in the case of any railroad some of whose 
properties are conveyed. However, if, as the opponents urge, the 
consideration now authorized is inadequate as compensation for the 
properties themselves, enlarging the amount of claims that may be 
made against it would be of no avail.” 384 F. Supp., at 925-926.

“[*] The House version of the Act, as explained by the report 
accompanying it, provided that ‘[t]he value of consideration must 
equal the fair and equitable value of the rail properties as of the 
date of the conveyance.’ House Report at 53. However, the 
Act contains no such limitation and the Conference Report, H. R. 
Rep. No. 93-774, 93d Cong., 1st Sess. (1973), makes no mention of 
the deletion.”
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with the United States, or for liquidated or unliqui-
dated damages in cases not sounding in tort.”

A claim founded upon a taking of property for public 
use by operation of the Rail Act without just compensa-
tion in violation of the Fifth Amendment plainly would 
fall within the literal words of “any claim against the 
United States founded . . . upon the Constitution . . . .” 
The District Court, however, inquired whether the Rail 
Act affirmatively provided the Tucker Act remedy, and 
held that to “read a Tucker Act remedy into the [Rail] 
Act” would be “judicial legislation on a grand, if not 
arrogant, scale.” 383 F. Supp., at 529.

The District Court made the wrong inquiry. The 
question is not whether the Rail Act expresses an affirma-
tive showing of congressional intent to permit recourse to 
a Tucker Act remedy. Rather, it is whether Congress 
has in the Rail Act withdrawn the Tucker Act grant of 
jurisdiction to the Court of Claims to hear a suit involv-
ing the Rail Act “founded . . . upon the Constitution.” 
For we agree with the Special Court that

“the true issue is whether there is sufficient proof 
that Congress intended to prevent such recourse. 
The [Rail] Act being admittedly silent on the point, 
the issue becomes whether the scheme of the [Rail] 
Act, supplemented by the legislative history, suffi-
ciently evidences a Congressional intention to with-
draw a remedy that would otherwise exist.” 384 F. 
Supp., at 939.

Our decisions affirm that this is the correct inquiry. 
The general rule is that whether or not the United States 
so intended, “[i]f there is a taking, the claim is ‘founded 
upon the Constitution’ and within the jurisdiction of the 
Court of Claims to hear and determine.” United States 
v. Causby, 328 U. S. 256, 267 (1946). “[I]f the author-
ized action . . . does constitute a taking of property for
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which there must be just compensation under the Fifth 
Amendment, the Government has impliedly promised to 
pay that compensation and has afforded a remedy for its 
recovery by a suit in the Court of Claims.” Yearsley N. 
Ross Construction Co., 309 U. S. 18, 21 (1940).16 See 
also Hurley v. Kincaid, 285 U. S. 95 (1932). In Yearsley, 
the Court, speaking through Mr. Chief Justice Hughes, 
went on to hold that “it cannot be doubted that the 
remedy to obtain compensation from the Government 
is as comprehensive as the requirement of the Constitu-
tion . . . .” 309 U. S., at 22. (Emphasis supplied.)

We turn then to the inquiry whether the Rail Act 
withdrew the Tucker Act remedy “that would otherwise 
exist.” 384 F. Supp., at 939. The argument that it 
should be so read rests on provisions of the Rail Act said 
plainly to evince Congress’ determination that no federal 
funds beyond those expressly committed by the Act were 
to be paid for the rail properties.

The first provision referred to is § 209 which provides 
for the impaneling of the Special Court and the consoli-
dation before it of “all judicial proceedings with respect 
to the final system plan.” The argument attaches sig-
nificance to the omission in § 303 of any authority in the 
Special Court to enter a judgment against the United 
States. Reliance is also placed on two of the Act’s 
funding provisions. Section 210 (b), captioned “Maxi-

10 As this passage from Yearsley indicates, the Government action 
must be authorized. “The taking of private property by an officer 
of the United States for public use, without being authorized, 
expressly or by necessary implication, to do so by some act of 
Congress, is not the act of the Government,” and hence recovery 
is not available in the Court of Claims. Hooe v. United States, 218 
U. S. 322, 336 (1910). See also Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U. S. 579, 585 (1952). These cases are inapposite 
since the Government actions at issue here are authorized by the 
Rail Act.
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mum obligational authority,” provides that the “aggre-
gate amount of [USRA] obligations . . . which may be 
outstanding at any one time shall not exceed $1,500,000,- 
000 of which the aggregate amount issued to [Conrail] 
shall not exceed $1,000,000,000 . . . ,” and that “[a]ny 
modification to [these] limitations . . . shall be made by 
joint resolution adopted by the Congress.” Section 214 
explicitly appropriates up to $12,500,000 to the Secretary 
of Transportation, to pay the expenses of “preparing the 
reports and exercising other functions to be performed by 
him under this chapter,” appropriates up to $5,000,000 to 
the Interstate Commerce Commission for its use in carry-
ing out its functions, and appropriates up to $26,000,000 
to USRA “for purposes of carrying out its administrative 
expenses ....”

But these provisions at least equally support the infer-
ence that Congress was so convinced that the huge sums 
provided would surely equal or exceed the required con-
stitutional minimum that it never focused upon the pos-
sible need for a suit in the Court of Claims. That this 
may very well have been the case is evident in a state-
ment in the House Report:

“The timely implementation of the Final System 
Plan cannot be obstructed by controversy over the 
payment for the properties. The Committee is of 
the opinion that provisions of this title of the [Rail] 
Act, and especially the provision for deficiency judg-
ment and payment of obligations of [USRA] . . . 
are more than adequate to guarantee that the cred-
itors of the bankrupt railroad will receive all that 
they may Constitutionally claim. In view of these 
extraordinary protections, no litigation should be 
permitted to delay the Final System Plan.” H. 
Rep. 55.

That inference also finds support in the provision of
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§ 303 (c) (3) that authorizes the Special Court to reduce 
payments to bankrupt estates if they “are fairer and 
more equitable than is required as a constitutional mini-
mum.” That provision suggests that Congress thought 
the compensation made possible by the Rail Act 
could well exceed that required by the Constitution, and 
gave no consideration to withdrawal of the Tucker Act 
remedy because it was sure the Rail Act itself provided 
at least the constitutional minimum compensation.

Finally, the manner in which Congress in § 601, 45 
U. S. C. § 791 (1970 ed., Supp. Ill), expressly addressed 
the Rail Act’s “Relationship to other laws” plainly 
implies that Congress gave no thought to consideration 
of withdrawal of the Tucker Act remedy. Section 601 
(a)(2) provides that the “antitrust laws are inapplicable 
with respect to any action taken to formulate or imple-
ment the final system plan . . §601 (b) provides
that “[t]he provisions of the Interstate Commerce Act 
and the Bankruptcy Act are inapplicable to transactions 
under this chapter to the extent necessary to formulate 
and implement the final system plan whenever a pro-
vision of any such Act is inconsistent with this chapter” ; 
§ 601 (c) provides that, “[t]he provisions of section 
4332 (2)(C) of Title 42 [National Environmental Policy 
Act of 1969] shall not apply with respect to any action 
taken under authority of this chapter before the effective 
date of the final system plan.” Yet despite this clear 
evidence that Congress was aware of the necessity to deal 
expressly with inconsistent laws, Congress nowhere ad-
dresses the Tucker Act question.

It is argued that any uncertainty in the scheme and 
text of the Rail Act is cleared up by legislative history 
from the House and the Senate that discloses that Con-
gress meant the Rail Act to withdraw the jurisdiction of 
the Court of Claims under the Tucker Act. To the con-
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trary, we read the legislative history as disclosing no more 
than a repeatedly emphasized belief that the Rail Act’s 
provisions for compensation for the rail properties as-
sured payment of the constitutional minimum. This is 
plainly the import of the oft-stated view that the tax-
payers would not be unduly burdened by the sums pro-
vided, see, e. g., 119 Cong. Rec. 36354 (1973) (remarks 
of Rep. Metcalfe); id., at 36359 (remarks of Rep. 
Conte); and also of Senator Hartke’s explanation of the 
Conference Report to the Senate, id., at 43094-43095, 
which included the statement:

“If we did nothing while continuing to mandate rail 
service, there is the distinct possibility in view of 
the prior action of Congress that a number of these 
people could make a claim against the Government 
which could be sustained in the Court of Claims.” 17

17 “Mr. HARTKE. We are providing that the creditors of this 
corporation would be required to take common stock in the new 
quasi-govemment operation. In other words, they are exchanging 
their present security interest in the rail properties for common 
stock in the new corporation.

“The railroad properties then become the properties of the new 
corporation free and clear of liens and encumbrances. In other 
words, the assets are being transferred and the rights are being 
changed. The nonrailroad property will remain in the bankruptcy 
court to be dealt with by them. One can talk about what is avail-
able if the railroad is liquidated and put through the wringer, but 
even then the chances of these creditors getting their money is [sic] 
relatively slim, and this country cannot afford cessation of rail service 
while the railroads are put through the wringer. So what, in effect, 
is called the 'cram down’ theory forces them to accept this kind of 
settlement and judges have ruled that this is fair. If we did nothing 
while continuing to mandate rail service, there is the distinct possi-
bility in view of the prior action of Congress that a number of these 
people could make a claim against the Government which could be 
sustained in the Court of Claims.”
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As the Special Court remarked, and we agree, this state-
ment in context is “not inconsistent with the view that 
the Senator was so convinced that the bill, as amended in 
conference, contained such adequate compensation pro-
visions that a suit in the Court of Claims could not pre-
vail, particularly in view of what he had characterized as 
a ‘rather slim’ chance of the creditors getting their money 
through liquidation, rather than as meaning that such a 
claim could not be maintained.” 384 F. Supp., at 941.

We do not think that the argument in support of read-
ing the Rail Act to withdraw the Tucker Act remedy is 
aided by the colloquy on the House side between the 
House managers of the bill, 119 Cong. Rec. 42947 
(1973) ,18 That colloquy does not even concern the with-

18 “Mr. KUYKENDALL. Mr. Speaker, I would like to ask the 
gentleman from Washington to clarify one point, and that is the 
matter of the deficiency judgment. There was a lot of colloquy in 
the original debate which expressed fears that the Federal court had 
the key to the Treasury.

“Will the gentleman give us his interpretation of the guarantees 
we have to keep that from happening in the court proceedings?

“Mr. ADAMS. Mr. Speaker, there is a definite limitation on the 
total amount that can be authorized under this bill. Any amounts 
that go beyond that, or the shifting of the way in which it is spent, 
is to be approved by an act of Congress, to be signed by the 
President. It is defined as a joint resolution in the bill, and the 
statement of the managers, and it was the clear intent of the man-
agers that any amount other than common stock was to be at the 
lowest possible limit to meet the constitutional guarantees.

“Mr. KUYKENDALL. Mr. Speaker, is it not true, I will ask 
the gentleman from Washington (Mr. Adam s ) that the creditors, 
of course, are given protection, and that the Board of Directors, 
under the control of Government officials, is the owner of the entire 
block of stock of 100 million shares, whatever it is?

“Mr. ADAMS. The gentleman is correct. It is controlled by the 
United States, so long as the Secretary determines that there is an 
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drawal of Court of Claims jurisdiction. It concerns only 
the deficiency judgment against Conrail and the powers 
of the Special Court.

Finally, reliance is put upon what is referred to as 
“subsequent legislative history” in the form of statements 
by Congressmen during Oversight Hearings of the House 
Subcommittee on Transportation and Aeronautics on 
June 14, 1974, and on an amicus brief filed in this Court 
on behalf of 36 Congressmen. But post-passage remarks 
of legislators, however explicit, cannot serve to change the 
legislative intent of Congress expressed before the Act’s 
passage. See, e. g., United States v. Mine Workers of 
America, 330 U. S. 258, 282 (1947). Such statements 
“represent only the personal views of these legislators, 
since the statements were [made] after passage of the 
Act.” National Woodwork Manufacturers Assn. v. NLRB, 
386 U. S. 612, 639 n. 34 (1967). Moreover, during oral 
argument before this Court, Representative Adams, 
spokesman for the congressional group, expressly con-
ceded that circumstances might arise when the Tucker 
Act remedy would be available:

“QUESTION: So you do anticipate a situation 
where the Tucker Act would be available?

“MR. ADAMS: Oh, yes. Let’s say, for example, 
that after this is all over—and this is the three-judge 
court’s problem—that if a party comes in and says,

amount of obligation funds which the United States might, in any 
way ever, have to have anything to do with.

“During that period of time, it is controlled by a board of direc-
tors which consists of Government officials.

“Mr. KUYKENDALL. There is no way the Federal court may 
assess the taxpayers or this Congress on the judgments of the credi-
tors; is that correct?

“Mr. ADAMS. The gentleman is correct.
“Mr. KUYKENDALL. There is no way they can assess the 

Congress for the money?
“Mr. ADAMS. The gentleman is correct.”
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you held us beyond the constitutional limit on erosion 
and at that point we are of the opinion that it went 
just too long, it was unreasonable, but that is a spe-
cific individual case at that point.

“QUESTION: And so the Tucker Act, you think, 
would be available in that situation?

“MR. ADAMS: Of course. We did not repeal the 
Tucker Act.” 19 (Emphasis supplied.)

In sum, we cannot find that the legislative history 
supports the argument that the Rail Act should be con-
strued to withdraw the Tucker Act remedy. The most 
that can be said is that the Rail Act is ambiguous on the 
question. In that circumstance, applicable canons of 
statutory construction require us to conclude that the 
Rail Act is not to be read to withdraw the remedy under 
the Tucker Act.

One canon of construction is that repeals by implica-
tion are disfavored. See, e. g., Mercantile National Bank 
n . Langdeau, 371 U. S. 555, 565 (1963); United States v. 
Borden Co., 308 U. S. 188, 198-199 (1939); Amell v. 
United States, 384 U. S. 158, 165-166 (1966). Rather, 
since the Tucker Act and the Rail Act are “capable of 
co-existence, it is the duty of the courts, absent a clearly 
expressed congressional intention to the contrary, to re-

19 Tr. of Oral Arg. 50-51.
At three other times during oral argument Representative Adams 

implied that the Tucker Act was available for takings resulting from 
the Rail Act. See id., at 48 (“As Justice White was asking in his 
question, is there a right to sue for some failure—maybe we hold 
a party too long, then they could”); id, at 49 (“Now as far as the 
Causby case is concerned, Hurley v. Kincaid and the other Tucker 
Act cases, we did not try to repeal the Fifth Amendment or cer-
tainly repeal the Tucker Act jurisdictional statements”); id., at 50 
(“If you decide, however, that there may be, some place along the 
line, in the lawful process, a mistake, then you reach and say the 
Tucker Act case will have to be decided when and if some party can 
decide that they have created a case on the merits”).
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gard each as effective.” Morton v. Mancari, 417 U. S. 
535, 551 (1974). Moreover, the Rail Act is the later of 
the two statutes and we agree with the Special Court:

“A new statute will not be read as wholly or even 
partially amending a prior one unless there exists a 
‘positive repugnancy’ between the provisions of the 
new and those of the old that cannot be recon-
ciled. . . . This principle rests on a sound founda-
tion. Presumably Congress had given serious 
thought to the earlier statute, here the broadly based 
jurisdiction of the Court of Claims. Before holding 
that the result of the earlier consideration has been 
repealed or qualified, it is reasonable for a court to 
insist on the legislature’s using language showing 
that it has made a considered determination to that 
end....” 384 F. Supp., at 943.

The other relevant canon of construction that comes 
into play is that when a statute is ambiguous, “construc-
tion should go in the direction of constitutional policy.” 
United States v. Johnson, 323 U. S. 273, 276 (1944). 
There are clearly grave doubts whether the Rail Act 
would be constitutional if a Tucker Act remedy were not 
available as compensation for any unconstitutional ero-
sion not compensated under the Act itself. In such case, 
as the Special Court observed, “[w]hen one admissible 
construction will preserve a statute from unconstitution-
ality and another will condemn it, the former is favored 
even if language, . . . and arguably the legislative history 
point somewhat more strongly in another way.” 384 F. 
Supp., at 944. In other words our “task is not to destroy 
the Act if we can, but to construe it, if consistent with the 
will of Congress, so as to comport with constitutional 
limitations.” CSC v. Letter Carriers, 413 U. S. 548, 571 
(1973).

Lynch n . United States, 292 U. S. 571 (1934), fully sup-
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ports our conclusion. Lynch presented a situation re-
quiring this Court to determine whether a statute that 
effected an unconstitutional taking was also to be con-
strued to withdraw a cause of action created by an earlier 
statute. The Economy Act of 1933, 48 Stat. 11, provided 
in § 17 that “all laws granting or pertaining to yearly 
renewable term insurance are hereby repealed ....” Dis-
trict Courts, affirmed by the Courts of Appeals for the 
Fifth Circuit, 67 F. 2d 490 (1933), and the Seventh Cir-
cuit, Wilner v. United States, 68 F. 2d 442 (1934), dis-
missed, on the basis of this provision, suits by benefici-
aries of yearly renewable term policies brought under 
§ 405 of the War Risk Insurance Act of 1917, 40 
Stat. 410, expressly authorizing suits in the dis-
trict courts respecting any “disagreement as to a 
claim under the contract of insurance.” The beneficiaries’ 
claim was that there was an actionable “disagreement” 
within the meaning of § 405 because the Government 
had violated the terms of the policies by failing to pay 
the premiums when the insureds became totally and 
permanently disabled and had refused payment of bene-
fits after the insureds died. This Court unanimously 
reversed the dismissals. Section 17 of the Economy Act 
was held to effect an unconstitutional taking of vested 
property rights in the beneficiaries created by the insur-
ance contracts. The question then became whether § 17 
had repealed the remedy of a suit in the district court 
provided by § 405 of the Insurance Act. The Court held, 
speaking through Mr. Justice Brandeis, that § 17 would 
not be read as depriving the beneficiaries of that remedy 
in the absence of a clear indication from Congress that 
the remedy was taken away. The Court said:

“Fifth. There is a suggestion that although, in 
repealing all laws ‘granting or pertaining to yearly 
renewable term insurance,’ Congress intended to take 
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away the contractual right, it also intended to take 
away the remedy; that since it had power to take 
away the remedy, the statute should be given effect 
to that extent, even if void insofar as it purported 
to take away the contractual right. The suggestion 
is at war with settled rules of construction. It is 
true that a statute bad in part is not necessarily void 
in its entirety. A provision within the legislative 
power may be allowed to stand if it is separable from 
the bad. But no provision however unobjectionable 
in itself, can stand unless it appears both that, 
standing alone, the provision can be given legal 
effect and that the legislature intended the unobjec-
tionable provision to stand in case other provisions 
held bad should fall. Dorchy v. Kansas, 264 U. S. 
286, 288, 290. Here, both those essentials are absent. 
There is no separate provision in § 17 dealing with 
the remedy; and it does not appear that Congress 
wished to deny the remedy if the repeal of the con-
tractual right was held void under the Fifth Amend-
ment.” 292 U. S., at 586.

Similarly, “[t]here is no separate provision in [the Rail 
Act] dealing with the [Tucker Act] remedy; and it does 
not appear [from the statute or its legislative history] 
that Congress wished to deny the remedy” if the Rail 
Act should cause an “erosion taking” that would require 
the payment of just compensation.

We accordingly hold that the Tucker Act remedy is 
not barred by the Rail Act but is available to provide 
just compensation for any “erosion taking” effected by 
the Rail Act.

V 
A 

The Alleged “Conveyance Taking”
The District Court declined to decide whether the 

provisions governing the procedures for and terms of the
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final conveyance of rail properties to Conrail (the “con-
veyance taking” issue) violate the Fifth Amendment, thus 
rendering the Rail Act invalid in its entirety.20 The 
District Court was “persuaded that these issues are pre-
mature.” 383 F. Supp., at 517.

Briefly, the challenges to the final-conveyance pro-
visions assert that the Rail Act is basically an eminent 
domain statute and, because compensation is not in cash 
but largely in stock of an unproved entity, will necessarily 
work an unconstitutional taking.21 A variant of the 
argument is that, even if a reorganization statute, the Rail 
Act would be unconstitutional unless the Tucker Act 
remedy is now held to assure payment of any amount by 
which the market value of stocks and securities awarded 
by the Special Court is less than the value of the rail 
properties conveyed. The New Haven Trustee goes 
further; he argues that even if a reorganization statute, 
the Rail Act violates substantive due process by failing 
to assure the “fair and equitable equivalent” of the rail 
properties valued at their “highest and best use.” The 
New Haven Trustee also contends that the conveyance 
provisions constitute a taking such as that threatened by 
interim erosion: they require operations of the railroad 
to continue, albeit in a different form, even if the liqui-
dation value for “highest and best use” is greater than the 
value of the railroad as a going concern. Finally, the

20 The conveyance provisions are the heart of the Rail Act. 
Thus, if it were clear that they were unconstitutional, a strong 
argument might be made that they are inseverable from the re-
mainder of the Act and that the Act as a whole is void.

21 The New Haven Trustee in his Reply Brief 45-46 seems 
to concede that valuation at market value of any Conrail stock 
may be sufficient. He then suggests, however, that it might be 
impossible, for legal and practical reasons, to offer Conrail stock 
publicly for many years. Thus, he claims, there will be no way to 
ascertain market value, and he implies that the market value will 
effectively be zero.
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New Haven Trustee and the creditor parties contend that 
the conveyance provisions deny procedural due process, 
because they mandate the final conveyance before any 
meaningful determination of its fairness, and because no 
provision is made for creditor or stockholder consideration 
of or voting upon the Final System Plan.

All of the parties now urge that the “conveyance tak-
ing” issues are ripe for adjudication. However, because 
issues of ripeness involve, at least in part, the existence of 
a live “Case or Controversy,” 22 we cannot rely upon con-
cessions of the parties and must determine whether the 
issues are ripe for decision in the “Case or Controversy” 
sense. Further, to the extent that questions of ripeness 
involve the exercise of judicial restraint from unnecessary 
decision of constitutional issues,23 the Court must de-
termine whether to exercise that restraint and cannot be 
bound by the wishes of the parties.

The District Court’s holding of prematurity was in-
fluenced by the statutory scheme that requires several 
decisional steps before the final conveyance. The possi-
bility that the reorganization court might determine under 
§ 207 (b) that the Rail Act process is not fair and 
equitable to the railroad estate, or that Congress might 
disapprove the Final System Plan, § 208 (a), or that the 
Special Court would not order the final conveyance pur-
suant to § 303 (b), led the District Court to conclude that 
the question whether the final-conveyance provisions are 
constitutional was “too speculative to warrant anticipa-

22 Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 240-242 (1937) ; 
Maryland Casualty Co. n . Pacific Coal & Oil Co., 312 U. S. 270, 273 
(1941); Joint Anti-Fascist Refugee Committee x. McGrath, 341 
U. S. 123, 140-141 (1951); id., at 154-155 (Frankfurter, J., 
concurring).

23 Ashwander n . TV A, 297 U. S. 288, 346-347 (1936) (Brandeis, 
J., concurring); Poe v. Ullman, 367 U. S. 497, 502-503 (1961).
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tory judicial determinations.” Eccles v. Peoples Bank, 
333U.S. 426,432 (1948).24

But subsequent to the District Court’s opinion, the 
Penn Central Reorganization Court determined that the 
Rail Act did not provide a process that would be fair and 
equitable to the estate, In re Penn Central Trans. Co., 
382 F. Supp. 856 (ED Pa. 1974). On appeal to the 
Special Court under § 207 (b), that determination 
has been reversed, although the Special Court has not 
rendered its judgment, pending our decision of this case. 
384 F. Supp., at 955. See n. 14, supra.

We agree with the parties that this change in circum-
stance has substantially altered the posture of the case as 

24 Judge Fullam disagreed with the majority below on the ripe-
ness of some of the final-conveyance issues, 383 F. Supp., at 530-533. 
Among other things, he observed that the validity of the final-con-
veyance provisions was inextricably interwoven with the issues con-
cerning interim erosion which the three-judge court did address. 
As suggested, supra, at 122-124, the constitutionality of requiring 
deficit railroad operations by a railroad in reorganization may de-
pend in part upon the likelihood of a successful reorganization; if the 
provisions for the final conveyance were facially unconstitutional, 
there would be little likelihood of such reorganization, and it might be 
necessary to permit immediate abandonment for that reason alone. 
383 F. Supp., at 530-533. We believe, unlike Judge Fullam, that the 
Tucker Act is available to compensate any unconstitutional taking 
which might arise from interim erosion. See supra, at 125-136. How-
ever, his observation about the interrelationship of the “erosion tak-
ing” and the “conveyance taking” issues is still pertinent. If it were 
entirely clear that no reorganization could take place under the Act 
because its conveyance provisions were unconstitutional, it might be 
pointless to permit continuing erosion of the estate and the inevitable 
buildup of a huge Tucker Act claim. Thus, we would have to decide 
whether those portions of the Act severely limiting abandonments are 
severable from the conveyance provisions. Because we find that some 
of the final-conveyance issues require resolution at this juncture for 
independent reasons, we need not determine whether we would have 
to confront any of them anyway in order completely to determine the 
validity of the abandonment provisions.
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regards the maturity of the final-conveyance issues. 
Whatever may have been the case at the time of the Dis-
trict Court decision, there can be little doubt, for reasons 
to be detailed, that some of the “conveyance taking” is-
sues can and must be decided at this time. And, since 
ripeness is peculiarly a question of timing, it is the situa-
tion now rather than the situation at the time of the 
District Court’s decision that must govern.25

First, the implementation of the Rail Act will now lead 
inexorably to the final conveyance, although the exact date 
of that conveyance cannot be presently determined. It is 
true that Congress can reject the first plan presented to it 
by the USRA, § 208 (a), and that the Rail Act, while pre-
scribing with precision the timing of the presentation of 
that plan, §§ 207 (e) and (d), does not mandate the pres-
entation of successive plans at any particular time. The 
Rail Act does, however, contemplate that USRA will 
continue to present plans, § 208 (b), until one becomes 
“effective,” §209 (a). Thus, we must assume there 
will be compliance with the Rail Act’s mandatory 
terms in this respect and that a Final System Plan will at 
some time be certified to the Special Court. § 209 (c).26

25 It might be appropriate under different circumstances only to 
decide that the issues are ripe, and to remand to the District Court 
for their determination on the merits. However, such a remand 
here would be both undesirable and unnecessary. The Rail Act 
provides a strict timetable for its implementation. Any delay 
occasioned by remanding to the District Court could seriously impede 
that timetable and frustrate the accomplishment of the Rail Act’s 
objectives. Further, these issues have been fully ventilated by 
these same parties in the Special Court, which proceeded to decide 
them.

26 The parties have stipulated that “[i]t is likely” that some of the 
rail properties of Penn Central will be designated for transfer, sale, 
or other conveyance in any Final System Plan executed under the 
Rail Act. App. 205, 318-319, 370-371. Since the Penn Central 
system holds an overwhelming percentage of the trackage, see n. 12, 
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Second, the Special Court is mandated to order the 
conveyance of rail properties included in the Final System 
Plan and is granted no discretion not to order the trans-
fer.27 While mandatory language does not necessarily 
deny a court of equity flexibility, Hecht Co. v. Bowles, 

supra, to be reorganized under the Act, it is inconceivable that all 
of the Penn Central rail properties could be eliminated from the 
Final System Plan without destroying the possibility of achieving the 
goals of the Act. See §§ 101, 206 (a), 45 U. S. C. §§ 701, 716 (1970 
ed., Supp. III). While the Act does contemplate that, under the 
Final System Plan, some of the rail properties may be designated 
for transfer to existing profitable railroads, §§ 206 (c) (1) (B), 206 
(d)(2), 209 (c)(2), 303 (a)(2), 303 (b), 45 U. S. C. §§701 (c)(1) 
(B), 716(d)(2), 719(c)(2), 743 (a)(2), 743 (b) (1970 ed., Supp. 
Ill), no such transfer can occur unless the purchaser railroad agrees 
to the purchase. § 206 (d) (4). If any substantial portion of the 
Penn Central rail properties were an attractive investment for an 
existing railroad, the reorganization of the Penn Central presumably 
could have been accomplished under § 77, without recourse to the 
novel plan envisioned by the Act. Thus, we can properly assume 
that some Penn Central properties will be transferred to Conrail.

27 Section 209 (a) provides: “Notwithstanding any other pro-
vision of law, the final system plan ... is not subject to review 
by any court except in accordance with this section. After the final 
system plan becomes effective under section 718 of this title, it may 
be reviewed with respect to matters concerning the value of the rail 
properties to be conveyed under the plan and the value of the con-
sideration to be received for such properties.”

Section 303 (b)(1) commands that within 10 days after the com-
pensation provided in the Final System Plan has been deposited 
with the Special Court pursuant to § 303 (a), the Special Court 
“shall” order the conveyance. Section 303 (b) (2) provides that the 
conveyance “shall not be restrained or enjoined by any court.”

Finally, §303 (c)(1) provides: “After the rail, properties have 
been conveyed . . . the special court . . . shall decide . . . whether 
the transfers or conveyances .. . are in the public interest and are fair 
and equitable . . . .” (Emphasis added.) Thus, the statutory com-
mand is that once the Final System Plan has been presented to 
Congress and not disapproved, the Special Court can review it 
only after it has ordered the conveyance.
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321 U. S. 321, 329 (1944), the central scheme of the 
Rail Act defers decision of any controversies over the 
terms of the transfer of rail properties until after the 
transfer has occurred. H. Rep. 55; S. Rep. No. 93-601, 
p. 34 (1973) (hereinafter S. Rep.).28 The Special Court’s 
opinion suggests that the mandatory order to convey 
probably could not prevent the Special Court from re-
fusing to order the conveyance, indirectly if not by a 
direct injunction, if it were convinced that appellees’ 
constitutional rights were certain to be violated. 384 
F. Supp., at 931; Marbury v. Madison, 1 Cranch 137 
(1803). But the possibility that a court may later decline 
to enforce the Rail Act as written because of its unconsti-
tutionality cannot constitute a contingency itself pre- 
termitting earlier consideration of the constitutionality 
of the Act. Cf. Albertson v. SACB, 382 U. S. 70, 76-77 
(1965).

It appears, then, that the conveyance of Penn Cen-
tral’s rail properties to Conrail cannot be prevented by 
the debtor or its creditors or stockholder; and, while the 
exact terms of the conveyance remain to be decided, an 
order of the Special Court directing the conveyance is

28 The Senate bill contained a provision that might be read as 
authorizing the Special Court to refuse to order the conveyance if 
it found it not fair and equitable. S. 2767, §303 (c)(2). See 
S. Rep. 35. However, this provision was deleted. It seems 
fundamentally at odds with §§ 303 (b) and (c)(1) of the Senate 
bill, and with the intent expressed by the Senate Committee Report, 
as cited in the text. We infer, therefore, that the provision was 
eliminated at conference precisely to make clear that the order of 
conveyance is mandatory, and that any litigation concerning valua-
tion is to occur after the transfer. See H. R. Conf. Rep. No. 93-744, 
pp. 57, 58 (1973), which states that, except for certain provisions 
not pertinent here, the final bill follows the Senate version of the 
implementation scheme, “subject to technical and clarifying changes.” 
(Emphasis added).
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virtually a certainty. The Rail Act empowers no court, 
including this Court, to prevent it.

Thus, occurrence of the conveyance allegedly violative 
of Fifth Amendment rights is in no way hypothetical or 
speculative. Where the inevitability of the operation of 
a statute against certain individuals is patent, it is irrele-
vant to the existence of a justiciable controversy that 
there will be a time delay before the disputed provisions 
will come into effect. Pennsylvania v. West Virginia, 262 
U. S. 553, 592-593 (1923); Pierce v. Society of Sisters, 
268 U. S. 510, 536 (1925); Carter v. Carter Coal Co., 298 
U. S. 238, 287 (1936). “One does not have to await the 
consummation of threatened injury to obtain preventive 
relief. If the injury is certainly impending that is 
enough.” Pennsylvania v. West Virginia, supra, at 593.29

True, there are situations where, even though an al-
legedly injurious event is certain to occur, the Court may 
delay resolution of constitutional questions until a time 
closer to the actual occurrence of the disputed event, when 
a better factual record might be available. Cf. Public 

29 For this reason, decisions concerning justiciability of cases of ap-
prehended criminal prosecution are not pertinent. Because the de-
cision to instigate a criminal prosecution is usually discretionary with 
the prosecuting authorities, even a person with a settled intention to 
disobey the law can never be sure that the sanctions of the law 
will be invoked against him. Further, whether or not the injury 
will occur is to some extent within the control of the complaining 
party himself, since he can decide to abandon his intention to dis- 
obey the law. For these reasons, the maturity of such disputes for 
resolution before a prosecution begins is decided on a case-by-case 
basis, by considering the likelihood that the complainant will dis-
obey the law, the certainty that such disobedience will take a 
particular form, any present injury occasioned by the threat of 
prosecution, and the likelihood that a prosecution will actually ensue. 
Compare Golden n . Zwickler, 394 U. S. 103 (1969), with Albertson 
v. SACR, 382 U. S. 70 (1965); Steffel v. Thompson, 415 U. S. 452, 
459 (1974).
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Affairs Press v. Rickover, 369 U. S. Ill (1962). Several 
factors militate, however, against that course in this case.

First, decisions to be made now or in the short future 
may be affected by whether or not the “conveyance tak-
ing” issues are now decided. The constitutionality of the 
final conveyance may be interwoven with the validity of 
the abandonment provisions. See n. 24, supra. The Penn 
Central Trustees may delay expending funds for mainte-
nance in the interval before the final conveyance if con-
stitutional doubts linger about ultimate reorganization 
under the Rail Act. See Reply Brief for Penn Central 
Trustees 12.

Second, the Act is a carefully structured method for 
planning and implementing a reorganization scheme. It 
necessitates the present denial to the railroads in reorgan-
ization of options otherwise available. For example, 
the New Haven Trustee filed in the District Court a 
motion to dismiss the § 77 proceeding, and to set up an 
equity receivership to liquidate Penn Central’s assets. 
So long as reorganization under the Rail Act remains pos-
sible, an equity receivership is not available.

Third, and particularly significant, because of the struc-
ture of the Act there is no better time to decide the con-
stitutionality of the Act’s mandatory conveyance scheme 
to minimize or prevent irreparable injury. The precise 
contours of the Final System Plan will not be known 
until shortly before its certification to the Special Court.3*

30 The Final System Plan will become “effective” if it is not dis-
approved by either house of Congress within 60 calendar days of 
continuous session from the time it is transmitted to Congress. 
§§102 (4), 208 (a), 209 (a). After that, it may still have to 
be changed if USRA is unable to execute agreements with profitable 
railroads for purchases from the reorganized railroads (within 30 
days of the effective date) or for sales to Conrail or to other 
profitable railroads (within 60 days of the effective date). §206 
(d)(4). Thus, it is possible that the Final System Plan to be certi-
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Until that Plan has been finally developed, the courts will 
not have any more settled facts concerning the rail prop-
erties to be conveyed, the valuation of those properties, 
or the value of Conrail stock and other securities to be 
transferred to the Penn Central estate than they do now.

After the Final System Plan is effective, the Rail Act 
prohibits initial judicial review of its terms except by the 
Special Court. §§ 209 (a), 303 (b) (2). And this review 
is to occur after conveyance, not before.31 Further, as 
all parties agree, the conveyance, because of its complex-
ity and because of the long time lapse probable before 
valuation review is completed, in practical effect will be 
irreversible once it is made.

Thus, we will be in no better position later than we 
are now to confront the validity of the final-conveyance 
provisions. Rather, delay in decision will create the seri-
ous risk that consideration of the validity of those pro-
visions may either be too hasty to afford protection of 
rights or too late to prevent the conveyance or assure com-
pensation if the Rail Act were found unconstitutional.32

We hold, therefore, that the basic “conveyance taking” 
issues are now ripe for adjudication. This does not mean 
however that we need decide now all of the contentions 
pressed upon us. “Even where some of the provisions 

fied to the Special Court will not be known until 60 days after the 
effective date of the Plan. The Plan must be certified within 90 days 
of the effective date; however, it can be certified earlier. §209 (c).

31 The Special Court may have jurisdiction derived from the Con-
stitution itself to refuse to convey if the terms of the transfer are 
clearly unconstitutional. See supra, at 142. But, as the Special 
Court noted, any such review would be hasty and made without 
adequate information. 384 F. Supp., at 931. Thus, while review 
at this stage is a theoretical possibility, it would not afford a better 
opportunity than the present one for an informed decision in light 
of well-developed facts.

32 See also n. 36, infra.
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of a comprehensive legislative enactment are ripe for 
adjudication, portions of the enactment not immediately 
involved are not thereby thrown open for a judicial deter-
mination of constitutionality.” Communist Party v. 
SACB, 367 U. S. 1,71 (1961).

For example, the controversy over the proper valuation 
theory to be applied to both the rail properties and the 
stock of Conrail provided as compensation depends upon 
contingencies that argue forcefully for postponement of 
its resolution. The parties have stipulated that it will 
be impossible to ascertain until the Final System Plan is 
effective which rail properties will be transferred to Con-
rail, or their value on any valuation theory, or the value 
of the consideration to be exchanged for the rail proper-
ties. App. 205, 319, 371. Thus, it cannot be deter-
mined now what impact any particular theory of valua-
tion may have when applied to either side of the equation, 
nor can we know where the interests of the various parties 
lie—that is, which methods of valuation would result in 
higher compensation to the estate or lower cost to Con-
rail. Rulings on these questions would plainly be rul-
ings upon “hypothetical situations that may or may not 
[arise].” Longshoremen’s Union n . Boyd, 347 U. S. 
222, 224 (1954).

Moreover, valuation issues peculiarly require a much 
more developed record than has been prepared. Without 
evidence of actual figures supporting various valuation 
theories, a court is not able to discern “what legal issues it 
is deciding, what effect its decision will have on the adver-
saries, [or] some useful purpose to be achieved in decid-
ing them.” Public Service Comm’n v. Wycoff Co., 344 
U. S. 237, 244 (1952). Clearly the record on these issues 
does not yet provide the “confining circumstances of par-
ticular situations,” Communist Party v. SACB, supra, 
at 72, which best inform constitutional adjudication.
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Finally, there will be ample opportunity later to litigate 
valuation controversies after the factual record has ma-
tured. The Rail Act in terms vests the Special Court 
with the initial responsibility for valuation determina-
tions,33 subject to review by this Court. In that circum-
stance, we should surely await the Special Court’s deter-
minations. Public Service Comm’n v. Wycoff Co., supra, 
at 246. Were we to attempt decisions of valuation 
questions before the Special Court’s determinations, we 
would necessarily be forced to a speculative interpreta-
tion of a statute not clear on the subject of valuation be-
fore the court entrusted with its construction has given 
us the benefit of its views.34 Cf. Public Service Comm’n 
v. Wycoff Co., supra; Great Atlantic & Pacific Tea Co. n . 
Grosjean, 301 U. S. 412 (1937).

In sum, of the “conveyance taking” issues, we hold ripe 
for adjudication the questions (a) of the availability of 
the Tucker Act remedy if the consideration exchanged 
upon final conveyance of the rail properties is less than 
the constitutional minimum, (b) whether stocks, however 
valued, can be part of the consideration for the rail prop-
erties, and (c) whether procedural due process will be 
denied by the statutory process for conveyance. We 
hold further that decision of the questions concerning the 

33 The House bill attempted to define the valuation theory to be 
applied to the rail properties conveyed. H. R. 9142, § 102 (5); see 
H. Rep. 31. However, the definition of “fair and equitable value” 
is not in the Rail Act as adopted.

34 The New Haven Trustee’s contention that the conveyance pro-
visions will constitute a taking because they mandate continuation 
of rail services indefinitely is similarly premature, because it is 
premised upon a hypothetical relationship between the railroad’s 
liquidation value for “highest and best use” and its value as a going 
concern. Both of these values are by stipulation unknown, and the 
proper method of valuing the railroad properties is itself not justici-
able now.



148 OCTOBER TERM, 1974

Opinion of the Court 419U.S.

method of valuation to be applied to either the rail prop-
erties or the consideration therefor is premature.

B
Availability of Tucker Act Remedy for Any 

“Conveyance Taking”
Whether the Rail Act precludes the availability of the 

Tucker Act remedy for any amount by which the con-
sideration exchanged for the rail properties finally con-
veyed falls short of the constitutional minimum need not 
detain us. The reasons that led to our conclusion that 
the Rail Act, insofar as it may work an unconstitutional 
taking due to interim erosion, does not render a Tucker 
Act remedy unavailable apply equally to the “conveyance 
taking” issue. No party has suggested that a difference 
in result can be supported. The Rail Act authorizes in-
clusion in the Final System Plan of different kinds of 
consideration in exchange for the rail properties, subject 
to adjustment by the Special Court to assure fairness and 
equity. Congress fully expected that this consideration 
would provide the minimum compensation required by 
the Constitution; it wished to provide no more. If, how-
ever, that hopeful expectation should not be fulfilled, and 
the consideration exchanged for the rail properties should 
prove to be less than the constitutional minimum, the 
Tucker Act will be available as the jurisdictional basis for 
a suit in the Court of Claims for a cash award to cover 
any constitutional shortfall.

C
Adequacy of the Tucker Act Remedy for “Conveyance 

Taking”
It is argued, however, that, even if a Tucker Act remedy 

remains open, the remedy is inadequate because it fails 
to cure basic deficiencies in the conveyance provisions of
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the Rail Act.35 We hold, to the contrary, that while the 
conveyance provisions of the Rail Act might raise serious 
constitutional questions if a Tucker Act suit were pre-
cluded, the availability of the Tucker Act guarantees an 
adequate remedy at law for any taking which might 
occur as a result of the final-conveyance provisions. Fur-
ther, with the Tucker Act remedy, the payment of “fair 
and equitable consideration” in compliance with the re-
organization statutes is assured, and procedural due 
process is satisfied.

Primarily, it is contended that the Tucker Act remedy 
is inadequate because the “conveyance taking” is an exer-
cise of the eminent domain power and therefore requires 
full cash payment for the rail properties.36 Since our rea-

35 It is also contended that the Tucker Act is inadequate since 
Congress may not appropriate the money awarded by the Court of 
Claims. But, as Mr. Justice Harlan wrote, “there seems to be no 
sound reason why the Court of Claims may not rely on the good 
faith of the United States.” Glidden Co. n . Zdanok, 370 U. S. 530, 
571 (1962). See also Albert Hanson Lumber Co. N. United States, 
261 U. S. 581, 587 (1923); Silesian-American, Corp. v. Clark, 332 
U. S. 469, 480 (1947).

We reject as well the suggestion that a Tucker Act remedy comes 
too late. See Hurley v. Kincaid, 285 U. S. 95 (1932). Interest on 
a just-compensation award runs from the date of the taking. See, 
e. g., United States v. Thayer-West Point Hotel Co., 329 U. S. 585, 
588 (1947). Finally, contrary to the suggestion of some of the 
plaintiffs below, we see no reason why a Tucker Act remedy is inade-
quate because the valuations involved may be complex. Cf. Phillips 
n . Commissioner, 283 U. S. 589, 596-601 (1931).

All of the arguments concerning inadequacy of the Tucker Act 
remedy are pressed with regard to both the alleged “erosion taking” 
and the alleged “conveyance taking.” As with the availability of 
the Tucker Act remedy, see supra, at 148, there is no distinction 
between these arguments or their resolutions in the two contexts.

36 To delay until any Court of Claims adjudication with respect 
to the form of consideration provided by the Act would be exceed-
ingly irresponsible: while the fact that Congress did not contemplate a 
taking does not pretermit a Tucker Act remedy, it does suggest that 
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sons supporting the availability of the Tucker Act remedy 
assume that the basic compensation scheme of the Act 
is valid but could result in payment of less than the 
constitutional minimum, it might indeed be inconsistent 
with the Rail Act to suppose that a Tucker Act suit would 
lie for the entire value, in cash, of the rail properties.

This argument fails, however, for two reasons. First, 
it is extremely questionable whether, even if the Rail 
Act were on its face an acquisition of private property 
for public use, the entire value of the property acquired 
would have to be paid in cash. More important, we be-
lieve that there is nothing in the Act fundamentally at 
odds with the expressed purpose of Congress to supple-
ment the reorganization laws, see H. Rep. 29, and, 
with the Tucker Act, the Rail Act is valid as a reorganiza-
tion statute.

No decision of this Court holds that compensation 
other than money is an inadequate form of compensation 
under eminent domain statutes. Statements can be 
found in opinions that the compensation “must be a full 
and perfect equivalent for the property taken,” Mononga-
hela Navigation Co. n . United States, 148 U. S. 312, 326 
(1893); must reimburse “the full and perfect equivalent 
in money of the property taken,” United States v. Miller, 
317 U. S. 369, 373 (1943); and must be the “full monetary 
equivalent of the property taken,” United States n . Reyn-
olds, 397 U. S. 14, 16 (1970); see also Almota Farmers 
Elevator & Warehouse Co. v. United States, 409 U. S. 
470, 473 (1973).37 Yet, in none of these cases was com-

Congress might wish to consider whether to abandon the whole Act 
if it turned out that the entire value of the rail properties must be 
paid in cash.

37 At least two of the complaining parties agree that, to the extent 
compensation to the rail estates is paid in obligations of USRA 
backed by federal guarantees, the securities can be figured at face 
value as the perfect equivalent of money. Reply Brief for Cross-
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pensation in a form other than cash at issue. The clear 
implication of other decisions is that consideration other 
than cash—for example, any special benefits38 to a prop-
erty owner’s remaining properties—may be counted in the 
determination of just compensation. Bauman v. Ross, 
167 U. S. 548, 584 (1897); see 3 P. Nichols, Eminent Do-
main § 8.62 et seq. (rev. 3d ed. 1974).39

We need not, however, determine whether compensa-
tion in the form of securities would be constitutional if 
the Rail Act were merely an eminent domain statute; 

Appellant New Haven Trustee 45; Brief for Appellee Penn Central 
Co. 56. See §§ 206 (h), 210, 303 (c) (2).

38 The special-benefits rule of compensation may later have direct 
relevance to the Penn Central reorganization. The Act provides 
that determination of the fairness and equity of the terms of the 
transfer should take into account “securities and other benefits” 
(emphasis added) provided to the railroad estate. §303 (c)(2). 
See also §206 (d)(1). The parties here disagree about what “other 
benefits” may be under the Act, and the extent to which any such 
may be counted as constitutional consideration. In particular, there 
is a dispute over whether the sums up to $250,000,000 in benefits 
to be paid Conrail as reimbursement for certain labor expenses are 
“other benefits” to be counted in evaluating the exchange. See 
§ 509, 45 U. S. C. § 779 (1970 ed., Supp. III). For the reasons given 
supra, at 146-147, with respect to other valuation problems, this issue 
is presently premature.

39 The claim is also made that, whatever the form of compensa-
tion proper under the Fifth Amendment, the legislature cannot 
specify the form of compensation but must leave the decision to 
the judiciary. This argument is based upon an erroneous reading 
of Monongahela Navigation Co. v. United States, 148 IL S. 312, 327 
(1893). Monongahela held only that the legislature could not, by 
setting either a fixed amount to be paid for property condemned or 
a principle for arriving at that amount, settle the constitutional 
right to just compensation. Thus, Monongahela did no more than 
restate the general principle that the courts, not the legislature, are 
ultimately entrusted with assuring compliance with constitutional 
commands. It said nothing about whether Congress can dictate the 
mode of compensation rather than the amount.
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for the arguments in favor of this construction have no 
merit.

First, it is contended that despite the express provision 
of § 301 (b) that Conrail “shall not be an agency or in-
strumentality of the Federal Government,” 45 U. S. C. 
§ 741 (b) (1970 ed., Supp. HI), federal participation 
through federally appointed members of the board 
of directors constitutes Conrail a federal instru-
mentality.40 From that premise the contention proceeds 
that the conveyance is an exercise of eminent domain. 
But Conrail is not a federal instrumentality by reason of 
the federal representation on its board of directors. That 
representation was provided to protect the United States’ 
important interest in assuring payment of the obligations 
guaranteed by the United States. Full voting control of 
Conrail will shift to the shareholders if federal obligations 
fall below 50% of Conrail’s indebtedness. The responsi-
bilities of the federal directors are not different from those 
of the other directors—to operate Conrail at a profit for 
the benefit of its shareholders. Thus, Conrail will be bas-
ically a private, not a governmental, enterprise.

Second, it is contended that the Rail Act’s provisions 
for a compelled conveyance and for the continuation of 
rail services pending formulation of the Final System 
Plan constitute the Act a condemnation statute. We see

40 Section 301 (d) provides:
“(d) Board of Directors.

“The Board of Directors of [Conrail] shall consist of 15 individuals 
selected in accordance with the articles and bylaws of [Conrail]: 
Provided, That so long as 50 per centum or more, as determined 
by the Secretary of the Treasury, of the outstanding indebtedness of 
[Conrail] consists of obligations of [USRA] or other debts owing 
to or guaranteed by the United States, three of the members of such 
board shall be the Secretary [of Transportation], the Chairman 
and the president of [USRA] and five of the members of such 
board shall be individuals appointed as such by the President, by 
and with the advice and consent of the Senate.”
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no significance in these features of the Act either. Con-
gress, in enacting those provisions, clearly intended to leg-
islate pursuant to the bankruptcy power. The Rail Act, 
like § 77 of the Bankruptcy Act, which the Rail Act sup-
plements, merely “advances another step in the direction 
of liberalizing the law on the subject of bankruptcies,” 
Continental Illinois Nat. Bank & Trust Co. v. Chicago, 
R. I. & P. R. Co., 294 U. S. 648, 671 (1935), and “far- 
reaching though [it] be, [it has] not gone beyond the 
limit of congressional power . . . .” Ibid. That is the 
teaching of RFC v. Denver & R. G. W. R. Co., 328 U. S. 
495 (1946), where the Court sustained the “cram-down” 
provision of § 77 authorizing a reorganization court to 
confirm a plan despite its rejection by creditors. The 
Court said: “We think that the provisions for confirma-
tion by the courts over the creditors’ objection are within 
the bankruptcy powers of Congress. Those powers are 
adequate to eliminate claims by administrative valuations 
with judicial review and they are adequate to require 
creditors to acquiesce in a fair adjustment of their claims, 
so long as the creditor gets all the value of his lien and his 
share of any free assets.” Id., at 533.41 Similarly, under 

41 An attempt is made to distinguish the “cram-down” provisions 
of § 77 (e) because § 77 (e) provides for a vote of all classes of 
creditors after the reorganization court has determined that a plan 
is fair and equitable. A “cram-down” is permitted only if the 
reorganization court finds any objection by a class of creditors “not 
reasonably justified.” But the creditors’ right to object to a plan 
approved by the court has a severely limited scope. “If a plan 
gives fair and equitable treatment to dissenters, the elements which 
make the plan fair and equitable cannot be the basis for a reasonably 
justified rejection.” RFC v. Denver & R. G. W. R. Co., 328 
U. S. 495, 535 (1946). A “reasonable” objection must be based 
upon facts arising after the original approval of the plan by the 
court. Ibid. The omission in the Rail Act of this very limited 
right of objection cannot constitute the Act an eminent domain 
statute.
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the Rail Act, the Special Court has the duty to provide 
the railroad estates with the “fair and equitable” equiva-
lent in Conrail securities for the rail properties conveyed.

Finally, it is argued that there are defects in the Rail 
Act’s provisions for judicial review that identify the Act 
as an exercise of the eminent domain power. The argu-
ment is frivolous. Although the time has not yet ar-
rived for the mandatory transfer to Conrail, the reorgani-
zation courts have had a full opportunity to assess the 
fairness of the Rail Act’s scheme to the rail estates. 
§ 207 (b). The Special Court has reviewed those deter-
minations and under § 303 (c) will have an opportunity 
to review the terms of the transfer, although not the con-
veyance itself. In addition, neither the Rail Act itself 
nor the procedures thereunder finally determine the in-
terests of the respective creditors. Those will be decided 
in the § 77 reorganization courts, which will distribute to 
creditors the consideration received for the rail properties. 
There are, therefore, ample adequate “[s]afeguards... to 
protect the rights of secured creditors ... to the extent 
of the value of the property.” Wright v. Union Centred 
Life Ins. Co., 311 U. S. 273, 278 (1940); cf. North Ameri-
can Co. v. SEC, 327 U. S. 686 (1946).

We are not to be understood to intimate that the Rail Act 
proceeding could not result in a compensable taking. We 
hold only that, since the Rail Act does not on its face ex-
ceed the broad scope of congressional power under the 
Bankruptcy Clause, cf. Continental Illinois Nat. Bank & 
Trust Co. n . Chicago, R. I. & P. R. Co., supra, at 670,42 
Congress has not formulated an unconstitutional reorga-
nization plan in compelling a reorganization wherein the 
compensation to appellees consists of Conrail and USRA 
securities and other benefits “so long as the creditor gets

42 Continental Bank expressly notes that § 77 does not represent 
the limits of the bankruptcy power. 294 U. S., at 671.
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all the value of his lien and his share of any free assets.” 
RFC v. Denver & R. G. W. R. Co., supra, at 533.

This Act does differ from other reorganization statutes 
such as § 77, however, in that it requires a conveyance 
before it is possible to ascertain whether this last condi-
tion will be met. Thus, the conveyance is mandated 
without any prior judicial finding that there will be ade-
quate resources in the reorganized company of whatever 
kind to compensate the debtor estates and, eventually, 
their creditors. Because of this congressional insistence 
upon accomplishing the transfer whatever the ultimate 
equity of the compensation provisions, any deficiency 
of constitutional magnitude in the value of the limited 
compensation provided under the Act will indeed be a 
taking of private property for public use. Cf. North 
American Co. n . SEC, supra, at 710.43 Since we have 
already determined, however, that there would then be 
recourse to a Tucker Act suit in the Court of Claims for 
a cash award to cover any constitutional shortfall, the 
Rail Act does provide adequate assurance that any taking 
will be compensated.

The remaining contentions regarding the validity of 
the final-conveyance provisions require little discussion 
in view of the availability of a Tucker Act suit.

The first contention is that, even if considered as a 
reorganization statute, the Rail Act fails to assure that 
creditors will receive the full value of their liens in stock 
or securities. However, we have already held that, be-
cause of the possibility that the Rail Act will work a tak-
ing, there must be assurance of consideration equal to any 
constitutional shortfall, and that a Tucker Act remedy is 
available to provide that assurance. Thus, the value of 

43 None of the parties question that any “taking” effected by the 
Rail Act will be for “public use.” Cf. Berman n . Parker, 348 U. S. 
26 (1954).
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the stocks and securities provided under the Act is backed 
up by what is essentially a guarantee of cash payment 
for any lack of fairness and equity of constitutional di-
mensions. The Tucker Act remedy fulfills perfectly, 
then, the function of the underwriting provision approved 
in the New Haven Inclusion Cases, 399 U. S., at 486-488.

Similarly, the availability of the Tucker Act cures 
what might otherwise be a troublesome problem of pro-
cedural due process. The Tucker Act assures that the 
railroad estates and the creditors will eventually be made 
whole for the assets conveyed. Complainants evidence 
no interest in retaining their property for longer than 
the Rail Act requires. Indeed, their position is really 
that they want to be free to dispose of it sooner. Thus, 
there is no interest asserted in retaining the properties 
themselves; the only interest is in making sure that 
creditors receive fair compensation for those properties. 
On the other hand, the procedural sequence is vital to 
accomplishing the goals of the Act. If judicial review 
of the terms of the transfer was required before the con-
veyance could occur, the conveyance might well come 
too late to resolve the rail transportation crisis. As long 
as creditors are assured fair value, with interest, for their 
properties, the Constitution requires nothing more.

VI
Validity of the Rail Act Under Uniformity Requirement 

of Bankruptcy Clause
We consider finally the contention that, because the 

Rail Act’s provisions apply only to railroads in reorga-
nization in the “region,” the statute lacks the uniformity 
required by Art. I, § 8, cl. 4, of the Constitution giving 
Congress power “To establish . . . uniform Laws on the 
subject of Bankruptcies throughout the United States.”

The District Court held that “recourse to the bank-
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ruptcy clause to justify Congressional action is necessary 
only if that action impairs the obligation of contracts.” 
383 F. Supp., at 534 (Fullam, J., concurring). In that re-
spect, the court found that the Rail Act adds virtually 
nothing to the powers already granted to reorganization 
courts under the “uniform and admittedly valid pro-
visions of § 77 of the Bankruptcy Act. . . . Authority to 
order conveyances free and clear of liens, and to ‘cram 
down’ a plan of reorganization, already exists under § 77, 
and is not newly created or added by the [Rail] Act.” 
Ibid.

The court determined, however, that one provision of 
the Rail Act is “newly created or added by the [Rail] 
Act.” Section 207 (b) requires the reorganization court 
to dismiss the § 77 proceeding if it finds that the railroad 
is not reorganizable on an income basis within a reason-
able time, and that the Rail Act does not provide a 
process which would be fair and equitable to the estate 
of the railroad in reorganization. The District Court 
noted that the New Haven Inclusion Cases, supra, held 
that inasmuch as the plan disposed of the New Haven’s 
assets to the Penn Central for continued operations, 
§ 77 could be used to reorganize the enterprise as an 
investment holding company, “at least where the plan 
contemplates that the bulk of the rail properties will 
continue to be operated as a railroad by someone.” 
383 F. Supp., at 534. The District Court held that § 207 
(b) of the Rail Act precludes a like reorganization under 
§ 77 by requiring dismissal of the § 77 proceedings, and 
to that extent violates the uniformity clause since this 
dismissal relates only to debtors within the region cov-
ered by the Rail Act.

We need not decide whether the District Court was cor-
rect in this respect. Following the decision of the District 
Court, the Penn Central Reorganization Court issued its 
180-day order finding that, although Penn Central is not 
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reorganizable on an income basis under § 77, the Rail Act 
does not provide a process which would be fair and equi-
table to the debtor’s estate. 382 F. Supp. 856, 870-871. 
Rather than dismiss the § 77 proceeding as required by 
§ 207 (b), however, the court stayed its order pending an 
appeal to the Special Court. The Special Court found 
that the processes prescribed in the Rail Act are fair and 
equitable if a remedy exists under the Tucker Act, and 
reversed. 384 F. Supp., at 910-911. The Rail Act 
expressly provides that this holding is nonreviewable. 
§ 207 (b). Although we need not address today the issue 
whether the judgment of the Special Court is subject to 
review, we do hold that the Tucker Act remedy is avail-
able for any uncompensated taking occurring under the 
Rail Act. That holding obviates the possibility that the 
Penn Central Reorganization Court will ever confront the 
provisions for dismissal of a § 77 proceeding under § 207 
(b) of the Rail Act.

There remains, however, another aspect of the uni-
formity issue for decision. Appellees urge that the 
entire Rail Act violates the uniformity clause. The 
argument is that the uniformity required by the Consti-
tution is geographic, Hanover National Bank v. Moyses, 
186 U. S. 181, 188 (1902), and since the Rail Act operates 
only in a single statutorily defined region, the Act is geo-
graphically nonuniform.

The argument has a certain surface appeal but is 
without merit because it overlooks the flexibility inherent 
in the constitutional provision. Section 77 was upheld 
against a like challenge on the ground of the “capacity 
of the bankruptcy clause to meet new conditions 
as they have been disclosed as a result of the 
tremendous growth of business and development of 
human activities from 1800 to the present day.” Con-
tinental Illinois Nat. Bank & Trust Co. v. Chicago, R.I.&
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P. R. Co., 294 U. S., at 671. The Court therefore held 
that, though § 77 was a distinctive and far-reaching stat-
ute, treating railroad bankruptcies as a distinctive and 
special problem, it was not “beyond the limit of congres-
sional power.”44

The uniformity provision does not deny Congress 
power to take into account differences that exist between 
different parts of the country, and to fashion legislation 
to resolve geographically isolated problems. “The 
problem dealt with [under the Bankruptcy Clause] may 
present significant variations in different parts of the 
country.” Wright v. Vinton Branch, 300 U. S. 440, 463 
n. 7 (1937). We therefore agree with the Special Court 
that the uniformity clause was not intended “to hobble 
Congress by forcing it into nationwide enactments to deal 
with conditions calling for remedy only in certain regions.” 
384 F. Supp., at 915.

The national rail transportation crisis that produced 
the Rail Act centered in the problems of the rail carriers 
operating in the region defined by the Act, and these were 
the problems Congress addressed.45 No railroad reorga-

44 The Court observed that it is not unusual for railroads to 
receive disparate treatment under the bankruptcy laws:
“Railway corporations had been definitely excluded from the opera-
tion of the law in 1910 (c. 412, §4, 36 Stat. 838, 839), probably 
because such corporations could not be liquidated in the ordinary 
way or by a distribution of assets. A railway is a unit; it can not 
be divided up and disposed of piecemeal like a stock of goods. It 
must be sold, if sold at all, as a unit and as a going concern. Its 
activities can not be halted because its continuous, uninterrupted 
operation is necessary in the public interest; and, for the preserva-
tion of that interest, as well as for the protection of the various 
private interests involved, reorganization was evidently regarded as 
the most feasible solution whenever the corporation had become 
'insolvent or unable to meet its debts as they mature.’ ” 294 U. S., 
at 671-672.

45 H. Rep. 25-29; S. Rep. 6-14.
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nization proceeding, within the meaning of the Rail Act, 
was pending outside that defined region on the effective 
date of the Act or during the 180-day period following 
the statute’s effective date. Thus the Rail Act in fact 
operates uniformly upon all bankrupt railroads then oper-
ating in the United States and uniformly with respect to 
all creditors of each of these railroads.

The uniformity clause requires that the Rail Act apply 
equally to all creditors and all debtors, and plainly this 
Act fulfills those requirements. Vanston Bondholders 
Protective Committee v. Green, 329 U. S. 156, 172 (1946) 
(Frankfurter, J., concurring). “No provision of the 
Act restricts the right of any creditor wheresoever located 
to obtain relief because of regionalism.” 383 F. Supp., 
at 519.

Our construction of the Bankruptcy Clause’s uniformity 
provision comports with this Court’s construction of 
other “uniform” provisions of the Constitution. The 
Head Money Cases, 112 U. S. 580 (1884), involved the 
levy on ships’ agents or owners of a 50-cent tax for any 
passenger not a United States citizen who entered an 
American port from a foreign port “by steam or sail 
vessel.” Individuals engaged in transporting passengers 
from Holland to the United States challenged the levy 
as contrary to Art. I, § 8, cl. 1, under which Congress 
is empowered to lay and collect “all Duties, Imposts and 
Excises [which] shall be uniform throughout the United 
States.” The argument was that the head tax violated 
the uniformity clause because it was not also levied on 
noncitizen passengers entering this country by rail or 
other inland mode of conveyance. The Court upheld 
the tax, stating:

“The tax is uniform when it operates with the 
same force and effect in every place where the sub-
ject of it is found. The tax in this case ... is uni-
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form and operates precisely alike in every port of 
the United States where such passengers can be 
landed.” 112 U. S., at 594.

That the tax was not imposed on noncitizens entering the 
Nation across inland borders did not render the tax non- 
uniform since “the evil to be remedied by this legislation 
has no existence on our inland borders, and immigration 
in that quarter needed no such regulation.” Id., at 
595. Similarly, the Rail Act is designed to solve “the 
evil to be remedied,” and thus satisfies the uniformity 
requirement of the Bankruptcy Clause. The argument 
that the Rail Act differs from the head tax statute be-
cause by its own terms the Rail Act applies only to one 
designated region is without merit. The definition of 
the region does not obscure the reality that the legislation 
applies to all railroads under reorganization pursuant to 
§ 77 during the time the Act applies.

Reversed.

Mr . Justice  Stewar t  dissents from the opinion and 
judgment of the Court, substantially for the reasons set 
out in Part II of the dissenting opinion of Mr . Justice  
Dougla s .

Mr . Justi ce  Douglas , dissenting.
These cases have created, as did the Penn-Central 

Merger cases,1 that “hydraulic pressure” which, Mr. Jus-
tice Holmes once said, “makes what previously was clear 

1 See Baltimore & 0. R. Co. v. United States, 386 U. S. 372 (1967); 
Penn-Central Merger Cases, 389 U. S. 486 (1968); New Haven Inclu-
sion Cases, 399 U. S. 392 (1970). In Baltimore & 0. R. Co. v. United 
States, supra, I summarize in my dissent, 386 IL S., at 452-459, some 
of the financial chicanery behind the creation of the “new Franken-
steins” with which we now deal, id., at 455.
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seem doubtful, and before which even well settled prin-
ciples of law will bend.” 2

If the rule of law under a moral order is the measure of 
our responsibility, as I have always assumed, we can only 
hold that the Rail Act of January 2, 1974, 87 Stat. 985, 
45 U. S. C. § 701 et seq. (1970 ed., Supp. Ill), 
undertakes to sanction a fraudulent conveyance, as those 
words were used in 13 Eliz.,3 and in our Bankruptcy Act. 
I have been reluctant so to conclude, implicating as it 
does our legislative branch in a lawless maneuver of gi-
gantic proportions. But, baldly put, the present law is a 
tour de force to that end.

Article I, § 10, of the Constitution bars the States 
from passing a law “impairing the Obligation of Con-
tracts.” Though the Federal Government is not so en-
joined, it is restrained by the Fifth Amendment which 
provides that no person can be deprived of “property” 
without “due process of law.” I assume it is conceded 
that Congress, apart from the bankruptcy power in Art. I, 
§ 8, may not impair the obligation of contracts without 
violating the Due Process Clause.4 But “[t]he bank-
ruptcy power, like the other great substantive powers of 
Congress, is subject to the Fifth Amendment,” as Mr. 
Justice Brandeis, writing for the Court in Louisville Bank 
v. Radford, 295 U. S. 555, 589 (1935), held.

This does not mean that so far as rail carriers are 
concerned the creditors can exact their pound of flesh, 
dismembering or liquidating the debtor. The public in-

2 Northern Securities Co. v. United States, 193 U. S. 197, 401 
(1904) (dissenting opinion).

313 Eliz., c. 5 (1570); G. Glenn, Fraudulent Conveyances & Pref-
erences (rev. ed. 1940).

4 The Gold Clause cases are on a different footing, for as Mr. Chief 
Justice Hughes wrote in Norman n . Baltimore & O. R. Co., 294 U. S. 
240 (1935), the power of Congress to regulate the currency and 
establish the monetary system was involved.
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terest may not be subverted in that manner. As the Court 
said in Continental Illinois Nat. Bank & Trust Co. v. 
Chicago, R. I. & P. R. Co., 294 U. S. 648, 671 (1935), a 
case involving a rail reorganization under § 77 of the 
Bankruptcy Act, 11 U. S. C. § 205:

“A railway is a unit; it can not be divided up and 
disposed of piecemeal like a stock of goods. It must 
be sold, if sold at all, as a unit and as a going con-
cern. Its activities can not be halted because its 
continuous, uninterrupted operation is necessary 
in the public interest . . . .”

Congress made such findings in these cases in § 101 (a) 
of the Act, 45 U. S. C. § 701 (a) (1970 ed., Supp. III). 
Hence the congressional objective in the Rail Act 
of preserving the assets of these six railroads5 as part 
of a continuing enterprise in the form of a new 
corporation (for convenience called Conrail6) is well 
within the Bankruptcy Clause. The question remains, 
however, whether by the means it has chosen Congress 
has transgressed constitutional boundaries.

I
The property is “taken for public use” within the 

meaning of the Fifth Amendment. First is the mandate 
of Congress. The Rail Act provides for an obligatory 
transfer of the assets of these companies to Conrail. 
The creditors, the trustees, the stockholders, the reorgani-
zation judge have no other option. The record makes 
abundantly clear what all the parties concede, that Con-
rail, though dubbed “a for-profit corporation” by § 301 

5 Penn Central Transportation Co. and its subsidiaries; Lehigh 
Valley Railroad Co.; Central Railroad Co. of New Jersey; Lehigh & 
Hudson River Railway Co.; Reading Co.; Ann Arbor Railway Co.

6 Consolidated Rail Corp, created by § 301 of the Act, 45 U. S. C. 
§741 (1970 ed., Supp. III).
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(b) of the Act, 45 U. S. C. § 741 (b) (1970 ed., 
Supp. HI), shows no prospect of being an enterprise 
operating on a profitable basis.7 Penn Central losses be-
tween June 21, 1970, and December 31, 1973, were 
$851 million, and the Reorganization Court,8 whose judg-
ment we are not reviewing, found that reorganization 
on an income basis was not possible. The values that 
ride on today’s decisions are therefore not based on the 
prospect of future profitable operations.9 The only con-
sideration in the framework of the Act which provides 
“just compensation” for the taking is in the form of “se-
curities” of Conrail, §206 (d)(1), 45 U. S. C. §716 
(d)(1) (1970 ed., Supp. III). If those “securities” 
are common stock, they will have value only insofar as 
Conrail will be a viable entity which generates income in 
excess of costs and fixed charges. If the trustees under 
§ 77 of the Bankruptcy Act, 11 U. S. C. § 205, cannot 
make ends meet, there is no reason to expect that 
Conrail can. Conrail, to be sure, is made eligible to re-
ceive obligations of the United States Railway Associa-

7 The Reorganization Court found that Penn-Central (the debtor) 
was “not reorganizable on an income basis within a reasonable time”; 
and that ruling has not been appealed. In re Penn-Central Trans. 
Co., 382 F. Supp. 831, 842 (ED Pa. 1974).

8 Section 209 (b), 45 U. S. C. § 719 (b) (1970 ed., Supp. Ill), 
designates a Special Court of three federal judges which, inter alia, 
is to pass on the question whether the plan is “fair and equitable.” 
§ 303 (c) (2), 45 U. S. C. § 743 (c) (2) (1970 ed., Supp. III). A pre-
liminary decision by the Special Court which in certain important 
aspects conflicts with that of the Reorganization Court was rendered 
September 30, 1974. In re Penn Central Trans. Co., 384 F. Supp. 
895.

9 A study commissioned by the Penn Central Trustees, on file with 
the ICC, estimates for Penn Central assets as of December 31, 1970, 
a “continued railroad use" value of $13,585,493,000 and a “liquida-
tion of non-rail uses” at $3,532,110,000. PCTC Physical Asset Valu-
ation Study (Apr. 1973, revised May 30, 1973), ICC Fin. Docket 
No. 26241 (Joint Documentary Submission No. 40).
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tion (USRA), an incorporated nonprofit association 
created by the Act to issue obligations not exceeding 
$1,500,000,000, which are guaranteed by the Secretary of 
the Treasury, § 210, 45 U. S. C. § 720 (1970 ed., Supp. 
III). But of this one billion and a half not more than 
one billion can be issued to Conrail; of the one billion 
“not less than $500,000,000 shall be available solely for 
the rehabilitation and modernization” of the rail proper-
ties, § 210 (b). Hence $500 million might be appor-
tioned under a plan to creditors. But if the Special 
Court determines under § 303 (c), 45 U. S. C. § 743 
(c) (1970 ed., Supp. Ill), that the value of the se-
curities given creditors in exchange for the property 
pledged under prior law for payment of their claims is 
less than the fair value of the properties conveyed, the 
Special Court can under § 303 (c) (2) do only three 
things:

1. Reallocate the securities issued;
2. Require Conrail to issue additional securities;
3. Enter a deficiency judgment against Conrail.
The common stock of Conrail is plainly only token 

payment. Issuance of new and different securities by 
Conrail would have to have interest or dividend rights to 
be marketable and that would bring back into play some 
of the forces that plague the present trustees under 
§ 77. Any securities issued by Conrail must “minimize 
any actual or potential debt burden” of Conrail, § 206 
(i), 45 U. S. C. § 716 (i) (1970 ed., Supp. III). More-
over, § 301 (d) of the Rail Act provides that so long 
as more than half the debt of Conrail is guaranteed by 
the Government, a majority of the 15 directors are desig-
nated from outside—the Secretary of Transportation, the 
Chairman and the President of the USRA, and five 
others named by the President with the consent of 
the Senate. One cannot read the Rail Act and 
believe that Congress thought that federal money going 
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into Conrail could be made subordinate to any debt 
created by Conrail. A contrary assumption would make 
the watch-dog purpose of § 301 (d) quite superfluous. 
Yet, unless Conrail’s new debt were serviced, it could not 
be marketed and even if it were, it could add no element 
of value to the compensation received by the creditors of 
these railroads under a reorganization plan. The upshot 
is that compensation for properties acquired by Conrail 
would be mostly paid for in Conrail stock with a sprinkling 
of the bonds of the Association issued to Conrail, assum-
ing that they were not expended in the operations of 
Conrail between the time it started its operation and the 
date of the final plan of reorganization.

The value of the properties to be transferred has not 
yet been determined. We held in the New Haven Inclu-
sion Cases, 399 U. S. 392, 489 (1970), where the New 
Haven road was being shut down and its assets sold, that 
just compensation was to be measured by the “highest and 
best value” of the assets sold. In that case that value 
was liquidation value. In light of the findings of the 
Reorganization Courts in the present cases, we cannot 
say that the $500 million of federally guaranteed bonds 
comes anywhere near any reasonably assured value.10

10 See n. 9, supra. In the case of Penn Central alone, the Re-
organization Court said that “there is every reason to suppose that 
the included properties would be worth considerably more than 
$500 million.” 382 F. Supp. 856, 864 (ED Pa. 1974) (Fullam, J.).

Judge Fullam’s concurring opinion in the District Court noted:
“As a matter of simple maximization of values, if there is no 

‘going concern’ value in the usual sense, there is no justification for 
continuing a reorganization proceeding, unless either or both of the 
following conditions are established: (1) a reasonable prospect that, 
because of streamlining, consolidations, and other changes in circum-
stances, earning power and profitability can be restored; or (2) a 
reasonable prospect that the public need for preserving the debtor’s 
railroad is such that it will be appropriated for public use, and that 
the values inherent in its assemblage as an operating railroad will
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Value of any substantial amount cannot be attributed 
to the common stock of Conrail, because most of the 
problems of the existing roads will be inherited by Con-
rail and its prospects of generating income in excess of 
costs and fixed charges are, if not nil, remote. It would 
be irony to call entry of a deficiency judgment against 
Conrail adequate to make up any deficiency. For that 
judgment would only eat away at any value which the 
common stock of Conrail had.

The vicious character of these legislative decisions is 
emphasized by the cram-down provision of the Rail Act. 
In § 77 proceedings there is a cram-down provision to pre-
vent one class from a holdup of a fair and equitable plan. 
Section 77, however, allows a cram-down only if the 
Court first finds the plan fair and equitable and after the 
security holders have had their hearing. Under the Rail 
Act the assets are first transferred to Conrail even before 
the Special Court has made its “fair and equitable” 
finding. , Moreover, the security holders never have a 
vote on the plan.

Congress has lowered all the procedural barriers and 
foisted on these rail carriers a conveyance of their 
assets which, if done by private parties in control of a 
bankrupt estate, would be a fraudulent conveyance. Here 
it is achieved by Congress’ purporting to act in the “public 
interest.” That is a taking for a public purpose; but by 
Fifth Amendment standards it is a taking of property 
without assurance of just compensation.

II
The Court relies, as do all parties who seek to sustain 

the statute, on the assumed availability of a suit in

be recognized and paid for. Cf. Port Authority Trans. Hudson Corp, 
v. Hudson Rapid Tubes, 20 N. Y. 2d 457, 231 N. E. 734, cert, denied 
390 U. S. 1002 (1967).” 383 F. Supp. 510, 537 (ED Pa. 1974). 
(Footnote omitted.)
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the Court of Claims under the Tucker Act, 28 U. S. C. 
§ 1491, to recover any shortfall between fair liquidation 
value and the compensation the bankrupt roads receive 
under the Rail Act. The Solicitor General, while ini-
tially arguing that the judgment below could be reversed 
without reaching the Tucker Act question, now pitches 
his argument in support of the statute chiefly upon the 
availability of a Tucker Act suit.

The Tucker Act confers jurisdiction on the Court of 
Claims

“to render judgment upon any claim against the 
United States founded either upon the Constitution, 
or any Act of Congress, or any regulation of an ex-
ecutive department, or upon any express or implied 
contract with the United States, or for liquidated or 
unliquidated damages in cases not sounding in tort.” 

The Rail Act neither expressly permits nor expressly 
excludes a suit under § 1491. USRA says that “[o]ne 
searches the Rail Act in vain for a sentence such as 
‘The Court of Claims shall have no jurisdiction over any 
action alleging that the property of any person has been 
taken pursuant to this Act without just compensation.’ ” 
But this observation is only the beginning of analysis. It 
is not enough merely to note that the Rail Act carves out 
no exception to § 1491 in express words. “Statutory inter-
pretation requires more than concentration upon isolated 
words; rather, consideration must be given to the total 
corpus of pertinent law and the policies that inspired osten-
sibly inconsistent provisions.” Boys' Markets, Inc. n . Re-
tail Clerks, 398 U. S. 235, 250 (1970). This precept 
requires us to inquire whether provisions that are not 
mutually exclusive by their terms are so divergent in ap-
proach that they cannot co-exist in a particular setting. 
Congress may provide a mechanism for dealing with a 
particular problem that by its structure and purpose is 
inconsistent with a traditional avenue of relief applicable
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to a broader class of cases. Under these circumstances, 
Congress may have supplanted the traditional remedy, 
albeit by implication. In my view, this is precisely what 
Congress has done in the Rail Act.

The Act provides a strict timetable for bringing Con- 
rail into operation. USRA is expected to present 
the Final System Plan to Congress within 570 days 
of the enactment of the Rail Act.11 The Plan is deemed 
approved unless Congress specifically disapproves within 
a specified period. § 208 (b). Once the plan is approved, 
USRA must certify it to the three-judge Special Court 
within 90 days, § 209 (c). Within 10 days after 
certification, Conrail must deposit its stock and securities 
with the Special Court, § 303 (a), and the court must 
direct the conveyance of properties to Conrail pursuant 
to the plan within 10 days thereafter, § 303 (b).

Congress plainly sought expedition in the process of 
creating Conrail. This is apparently the reason for 
deferring until after the transfer of the properties the 
question of valuation and distribution of stock to the 
contributing railroads.12 The policy of expedition carries 
over into the provisions for judicial participation in this 
process. Appeals from decisions of the reorganization 
district courts concerning the inclusion of the debtor 
roads in the provisions of the Rail Act lie exclusively to 

“Section 207 (c), 45 U. S. C. § 717 (c) (1970 ed., Supp. Ill), 
required the executive committee of USRA to present the final sys-
tem plan to USRA’s board of directors for approval within 420 
days after enactment of the Act, later extended to 540 days 
by Pub. L. 93-488. Within 30 days after presentation by 
the executive committee, the board shall “approve a final system 
plan which meets all of the requirments of section 716 [prescribing 
contents of the plan and the general goals].” The plan is then sub-
mitted to Congress, § 208 (a), 45 U. S. C. § 718 (a) (1970 ed., Supp. 
III).

12 See H. R. Rep. No. 93-620, pp. 54^55 (1973) (hereinafter cited 
as H. Rep.).
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the Special Court; its decision in these appeals must be 
made within 80 days, §207 (b), 45 U. S. C. §717 (b) 
(1970 ed., Supp. III). Once the Final System Plan is 
approved by Congress, § 209 (b) of the Act, 45 U. S. C. 
§ 719 (b) (1970 ed., Supp. Ill), provides for consolidation 
in the Special Court of “all judicial proceedings with 
respect to the final system plan.” The decision of the 
Special Court regarding the distribution of Conrail stock 
and securities pursuant to § 303 (c) is appealable directly 
to this Court. We are directed to give the appeal “the 
highest priority” and even to dismiss it within seven days 
if we conclude that its pendency “would not be in the 
interest of an expeditious conclusion of the proceedings.” 
§303 (d).

A suit in the Court of Claims would be quite an odd 
appendage to the streamlined judicial procedures just 
described. The language of § 209 (b) vesting in the 
Special Court “all judicial proceedings with respect to 
the final system plan” immediately raises doubt that a 
Tucker Act remedy is compatible with the Act.13 The 
doubt is amplified when one looks at the entire scheme 
of judicial participation. I do not think that Con-
gress, in setting up a Special Court, consolidating pro-
ceedings, limiting appeals, and demanding expeditious 
decisions, intended at the same time to permit yet another 
round of litigation on the compensation question to begin

13 This language originated in the Senate bill. The House bill 
had provided for consolidation in the Special Court of “all proceed-
ings of any kind which arise or may arise concerning the final system 
plan or implementation thereof.” (§501 (a)). The House Report 
explains that “Title V . . . guarantees the creditors their day in 
court and preserves their Constitutional right to a judicial determina-
tion of just compensation for their property.” H. Rep. 47. The 
Senate language- was incorporated in the final bill, and appar-
ently no significance was attached to the disparity between the two 
versions. See H. R. Conf. Rep. No. 93-744, pp. 56-59 (1973).
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in the Court of Claims after all the procedures mandated 
by the Rail Act had been exhausted.

Despite the obvious frustration of the policy of expe-
dition, the inference that a Tucker Act remedy is avail-
able might still be justified were it not for the special 
features of the compensation arrangement that limit the 
infusion of federal funds. As will be seen, these features 
were important to Congress, and they are circumvented 
if a suit in the Court of Claims is allowed.

The Special Court, after it has directed the transfer to 
Conrail of “all right, title, and interest” in the properties 
of contributing roads designated in the Final System Plan, 
§ 303 (b), must determine whether the transfers of prop-
erty from the bankrupt roads are “fair and equitable to 
the estate.” But the Special Court has only limited 
tools for rectifying any unfairness or inequity it finds, and 
the limitations on its powers quite clearly indicate con-
gressional intent to limit the commitment of federal 
funds. The preferred form of compensation to the 
debtor roads is stock of Conrail. § 303 (c)(2)(A). If 
the stock is insufficient, the Special Court may next order 
distribution of Government-guaranteed obligations of 
Conrail, § 303 (c)(2)(B), but these are limited in face 
value to $500 million,34 absent an authorization by joint 
resolution of Congress to exceed the limitation. If any 
shortfall remains after distribution of stock and Govern-
ment-guaranteed obligations, the Special Court is directed 
to enter a deficiency judgment against Conrail, § 303

14Under §210 (b), 45 U. S. C. §720 (b) (1970 ed., Supp. Ill),
USRA is authorized to issue Government-guaranteed obligations not
exceeding 81.5 billion. Only 81 billion, however, may be issued to
Conrail, and of this amount $500 million must be made available
solely for rehabilitation and modernization of properties acquired
from contributing roads. This leaves $500 million of obligations
available to the Special Court for distribution to the estates under
§303 (c)(2)(B).
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(c) (2) (C). The judgment is against the corporation and 
not the United States, with the apparent purpose of pro-
tecting the Treasury from a liability of unanticipated 
magnitude. As Representative Adams, one of the prin-
cipal architects of the Rail Act in the House, explained 
when specific assurances about the federal exposure were 
sought early in debate on the bill:

“Mr. ADAMS. There is a specific limitation in 
the final bill which says no more than $200 million 
[later raised to $500 million] of Government loan 
guarantees can be used for acquisition in any event, 
so if the court in 5 to 10 years should come in with 
a higher value, the only judgment would be against 
this new corporation that is there.

“Under the New Haven case the court was placed 
in this kind of position that if it loads up that new 
corporation with a debt structure by requiring it to 
issue additional bonds, it lowers the value of the 
common stock, which is what it is being paid for in 
terms of these assets.

“Mr RUPPE. Does it not have to deliver more 
stock? It seems to me from reading the language 
that we have to cause the corporation securities 
issued in payment of the properties to have a value 
which is a fair and equitable value as determined by 
the court.

“Mr. ADAMS. That is correct, but that is this 
corporation’s and not the taxpayers of the United 
States money.” 119 Cong. Rec. 36355 (1973).

The possibility that there might be a large deficiency 
judgment was not unnoticed. See id., at 36352 (re-
marks of Rep. Skubitz) and 36355 (remarks of Rep. 
Shoup). But those who adverted to this possibility noted 
that Congress would have an opportunity to consider later
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whether to deal with it by relaxing the limitations on the 
amount of Government loan guarantees available to Con-
rail, by means of a joint resolution as provided in 
§ 210 (b). Congress was thus to have a “second look” 
at the debt structure of Conrail after the Special Court 
valuation proceedings had concluded; at that point Con-
gress might improve the corporation’s balance sheet by an 
additional commitment from public funds. What is clear, 
however, is that Congress intended to preserve a choice 
whether to allow Conrail to begin life with a large defi-
ciency judgment unalleviated by further federal aid.15

15 Were Congress so to choose, the creditors of the bank-
rupt roads, armed with a large deficiency judgment, might cause a levy 
to be made upon Conrail’s assets. Since the value of Conrail stock 
held would presumably reflect the value of the assets, a levy would 
not give the estates any additional value but would merely change 
its form. Liquidation would, at most, terminate further erosion of 
asset value due to continued unprofitable operations.

An amicus brief submitted by Representative Adams for himself 
and 35 other Representatives suggests that liquidation would allow 
the creditors to get back what they relinquished, involuntarily, to 
Conrail (p. 7). But, as the Special Court noted, this position ignores 
the probable erosion of asset value during the pendency of valuation 
proceedings, the possibility of new senior debt, and the difficulty of 
unscrambling the assets. In re Penn Central Trans. Co., 384 F. 
Supp., at 930.

Appearing as amicus curiae at oral argument, Representative 
Adams made statements that the majority now reads as indicating 
a conclusion that a Tucker Act suit would be available to remedy 
an uncompensated “erosion taking.” Ante, at 132-133. Yet this 
position is contrary to that taken in the brief Mr. Adams submitted, 
which urges us to decide the case without reaching the Tucker Act 
question and specifically cites the colloquy printed, infra, at 174-175. 
The Court properly notes that these post-enactment expressions 
should be treated with caution, a warning that applies as much to the 
“relatively spontaneous responses of counsel to equally spontaneous 
questioning from the Court,” Moose Lodge No. 107 n . Irvis, 407 
U. S. 163, 170 (1972), as to the more considered statements that 
appear in written submissions. Viewed in their entirety, the post-
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To hold that a Tucker Act remedy is available is, first, 
to leave just compensation of security holders to wholly 
speculative chances that Congress might grant it and, 
second, to deprive Congress of that opportunity to choose, 
since the bankrupt estates would be permitted to obtain 
a deficiency judgment against the United States after 
proceedings under the Rail Act have been exhausted. 
Assurances against such an eventuality were given in the 
following colloquy between two of the managers for the 
House, during debate on the conference report:

“Mr. KUYKENDALL. Mr. Speaker, I would 
like to ask the gentleman from Washington to clarify 
one point, and that is the matter of the deficiency 
judgment. There was a lot of colloquy in the origi-
nal debate which expressed fears that the Federal 
court had the key to the Treasury.

“Will the gentleman give us his interpretation of 
the guarantees we have to keep that from happening 
in the court proceedings?

“Mr. ADAMS. Mr. Speaker, there is a definite 
limitation on the total amount that can be author-
ized under this bill. Any amounts that go beyond 
that, or the shifting of the way in which it is spent, 
is to be approved by an act of Congress, to be signed 
by the President. It is defined as a joint resolution 
in the bill, and the statement of the managers, and 
it was the clear intent of the managers that any 
amount other than common stock was to be at the 
lowest possible limit to meet the constitutional 
guarantees.

“Mr. KUYKENDALL. Mr. Speaker, is it not

enactment expressions are ambiguous and add little to the statute 
and legislative history. Moreover, Mr. Adams’ remarks bear an 
interpretation fully consistent with the nonavailability of the Tucker 
Act. See infra, at 177.
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true, I will ask the gentleman from Washington 
(Mr. Adams) that the creditors, of course, are given 
protection, and that the Board of Directors, under 
the control of Government officials, is the owner of 
the entire block of stock of 100 million shares, what-
ever it is?

“Mr. ADAMS. The gentleman is correct. It is 
controlled by the United States, so long as the Sec-
retary determines that there is an amount of obliga-
tion funds which the United States might, in any 
way ever, have to have anything to do with.

“During that period of time, it is controlled by 
a board of directors which consists of Government 
officials.

“Mr. KUYKENDALL. There is no way the 
Federal court may assess the taxpayers or this Con-
gress on the judgments of the creditors; is that 
correct?

“Mr. ADAMS. The gentleman is correct.
“Mr. KUYKENDALL. There is no way they can 

assess the Congress for the money?
“Mr. ADAMS. The gentleman is correct.” 119 

Cong. Rec. 42947 (1973).
None of these comments refer expressly to the Court 

of Claims or to the Tucker Act. But the implication of 
depriving the courts of a “key to the federal Treasury” 
is powerful, and the reference to “assess [ing] Congress 
for the money” equally so, since that is in practical 
terms what the Court of Claims does. For me, the im-
port of the words is clear: there was to be no possibility 
that an aggrieved party was to have recourse against the 
United States in such a way as to circumvent the limi-
tations on federal funds embodied in the Rail Act.16 On 

16 The House Report in its cost estimate specifically notes those 
cost elements as to which the ceiling is not fixed, such as the open-
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oral argument as amicus curiae, Representative Adams 
stated that Congress had not repealed the Tucker Act. 
The majority seizes upon this statement as a concession 
that suit might be brought in the Court of Claims to 

ended authorization for a federal contribution to operating subsidies 
paid for local rail service. This authorization, originally contained 
in § 701 of the House bill, appears in § 402 of the Rail Act, 45 
U. S. C. § 762 (1970 ed., Supp. Ill), subject to an annual limitation of 
$90 million. Significantly, there is no mention of a possible Court 
of Claims judgment of uncertain but potentially astronomical pro-
portions. See H. Rep. 30. The Senate Report is similar. In a sec-
tion entitled “Minimizing Taxpayer Expense” it explains:

“Although the amounts of money required to implement the ration-
alization and restructuring of the bankrupt railroads in the North-
east authorized by this legislation may seem substantial to the 
uninitiated, every effort has been made to design a bill which mini-
mizes the direct cost to the U. S. taxpayer. Indeed, the very process 
by which the bill would create a new healthy railroad out of the 
bankrupt ones arose from this strong desire to limit the use of 
Federal money. The bill is thus written to permit the transfer of 
the required rail properties of the bankrupt estates in exchange for 
securities of the new corporation via a reorganization plan under the 
umbrella of a Section 77 proceeding under the Bankruptcy Act. In 
addition, the bill calls for the use of Federal loan guarantees rather 
than direct grants wherever possible. This procedure allows for the 
necessary funds to come from the private sector in exchange for 
loans which are to be repaid by the new Corporation or other recipi-
ents. The use of loan guarantees in this instance was felt to be 
particularly appropriate since they will support a new railroad with 
excellent earnings prospects.” S. Rep. No. 93-601, p. 18 (1973).

In the section on cost estimates it is noted: “The obligational 
authority of the Association is limited to $150,000,000 to finance the 
Secretary’s agreements with railroads in reorganization for the 
acquisition, maintenance and improvement of rail facilities prior to 
the completion of the final system plan. Under the bill any addi-
tional obligation authority necessary for the implementation of the 
final system plan must be designated in the final system plan and 
affirmatively approved by a joint resolution of Congress.” Id., at 
125-126. Had Congress intended to allow a Tucker Act remedy 
in addition to all that was created by the Rail Act, all of the fore-
going assurances would have been worthless.
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supplement compensation. But that interpretation of 
his words is overborne by the manifestations of a con-
trary congressional intent reviewed above. Mr. Adams’ 
remarks, however, have a straightforward import that 
accords with the colloquy cited above and with the posi-
tion taken in the brief he filed with this Court, which 
urged us to uphold the Rail Act without reference to a 
Tucker Act remedy. His remarks confirm that the 
Tucker Act remains available to enforce obligations 
against the United States (and not merely against Con-
rail) created by the Act. For example, should the Gov-
ernment fail to make good on its guarantee of bonds 
issued under § 210, holders thereof could obtain relief in 
the Court of Claims.

We are asked to infer a Tucker Act remedy by apply-
ing the canon that favors interpretations of statutes that 
avoid substantial constitutional questions. See, e. g., 
United States ex rel. Attorney General n . Delaware & 
Hudson Co., 213 U. S. 366, 407-408 (1909); United States 
v. Jin Fuey Moy, 241 U. S. 394 (1916); Richmond Screw 
Anchor Co. v. United States, 275 U. S. 331 (1928); 
Crowell v. Benson, 285 U. S. 22, 62 (1932); Screws v. 
United States, 325 U. S. 91, 98 (1945). As originally 
stated, the proposition was that where a statute is “rea-
sonably susceptible of two interpretations,” the courts 
will choose the one that steers clear of collision with con-
stitutional limitations. United States ex rel. Attorney 
General v. Delaware & Hudson Co., supra, at 407; Texas 
v. Eastern Texas R. Co., 258 U. S. 204, 217 (1922). The 
principle is applied so as to preserve substantially the 
legislative purpose, even where a statute must be tailored 
to avoid a question of constitutional infirmity. See 
Screws v. United States, supra; Crowell v. Benson, supra; 
FTC v. American Tobacco Co., 264 U. S. 298 (1924). In 
more recent applications, however, the Court has on occa-
sion abandoned any fidelity to congressional intent in 
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order to avoid a constitutional question. See United 
States v. Rumely, 345 U. S. 41 (1953); United States v. 
CIO, 335 U. S. 106, 130 (1948) (Rutledge, J., concur-
ring). In those cases, I believe, the Court engaged in a 
judicial rewriting of the relevant congressional Acts, and 
I concurred in the result only after reaching the con-
stitutional questions the Court avoided. Today’s deci-
sion, however, goes well beyond what was done in Rumely 
and CIO. In those cases, as in most that have applied 
the canon of construction, the Court has narrowed the 
congressional regulatory scheme in order to avoid con-
fronting the possibility of overreaching. See United 
States ex rel. Attorney General v. Delaware & Hudson 
Co., supra; United States v. Jin Fuey Moy, supra; Texas 
v. Eastern Texas R. Co., supra; FTC v. American To-
bacco Co., supra; Blodgett v. Holden, 275 U. S. 142, 148 
(1927) (Holmes, J., concurring); Missouri Pacific R. Co. 
v. Boone, 270 U. S. 466 (1926). Today, however, the 
Court expands the opportunities for correcting unfairness 
in the congressional program, foisting upon Congress 
a device it never chose and indeed thought it had rejected. 
Today’s holding thus represents a sheer tour de force. 
Cf. United States n . Seeger, 380 U. S. 163, 188 (1965) 
(Dougla s , J., concurring). This judicial legislation 
transgresses the bounds of our responsibility to avoid un-
necessary constitutional questions. What Mr. Justice 
Cardozo said in Moore Ice Cream Co. n . Rose, 289 U. S. 
373 (1933), bears repeating:

“ ‘A statute must be construed, if fairly possible, so as 
to avoid not only the conclusion that it is unconsti-
tutional, but also grave doubts upon that score.’ 
[Citation omitted.] But avoidance of a difficulty 
will not be pressed to the point of disingenuous eva-
sion. Here the intention of the Congress is revealed 
too distinctly to permit us to ignore it ... . The 
problem must be faced and answered.” Id., at 379.
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See also Aptheker n . Secretary of State, 378 U. S. 500, 
515 (1964); United States v. CIO, supra, at 129-130 
(Rutledge, J., concurring).

The drafters of the Rail Act wrote against a back-
ground of reorganization law, in which the Tucker Act 
has never before been regarded as a device for escaping 
constitutional questions. Challenges to bankruptcy leg-
islation as permitting unconstitutional deprivations of 
property have occurred before. Our cases until today 
have faced these challenges without adverting to any 
Tucker Act remedy. See Continental Illinois Nat. Bank 
& Trust Co. n . Chicago, R. I. & P. R. Corp., 294 U. S. 648 
(1935); Louisville Joint Stock Land Bank v. Radford, 295 
U. S. 555 (1935); Wright v. Vinton Branch, 300 U. S. 440 
(1937); Ecker N. Western Pacific R. Co., 318 U. S. 448 
(1943).17 In construing the Rail Act to embrace a 
Tucker Act remedy, the Court disregards this tradition, 
and in this case opens up the possibility which Congress 
sought diligently to avoid—the imposition of a large 
financial burden upon the Treasury for the Conrail 
acquisition.

The Court of Claims is without power to enforce its 
judgments. While those amounting to less than $100,- 
000 are paid from a general appropriation, the payment 
of judgments exceeding this sum require special action 
by Congress. Ordinarily, of course, Congress pays these 

17 Louisville Joint Stock Land Bank n . Radford, held that 
the first Frazier-Lemke Act, which provided special relief to farm 
mortgagors in bankruptcy, was an unconstitutional taking of the 
mortgagee’s security. Had the theory offered here by the Govern-
ment been applied there, the Court could have avoided the issue 
by inferring a Tucker Act remedy. The possibility of such a course 
could not have escaped the Court’s attention; Hurley n . Kincaid, 
285 U. S. 95 (1932), had been decided just three years earlier, and Mr. 
Justice Brandeis, author of the Radford opinion, had written Lynch 
v. United States, 292 U. S. 571 (1934), only the previous Term.
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judgments as a matter of routine. See Glidden Co. n . 
Zdanok, 370 U. S. 530, 570-571 (1962). But this is an 
exceptional case, involving the possibility of judgments 
in the billions of dollars.

The construction the Court gives the Rail Act today 
will amaze the legislators who drafted and voted for this 
statute. I cannot believe that Congress would have en-
acted this law had it been told that in the end it might 
have to dig into taxpayers’ pockets not for the one billion 
appropriated but for unknown billions—perhaps 10 or 12 
billion—for “just compensation” for property it author-
ized to be “taken.”

Ill
Article I, § 8, cl. 4, of the Constitution empowers Con-

gress to establish “uniform Laws on the subject of Bank-
ruptcies throughout the United States.” This Court held 
many years back that that requirement required “geo-
graphical” uniformity. Its main purpose was to treat 
claimants against debtors the same in one area as in 
another. As stated by Mr. Justice Frankfurter, concur-
ring in Vanston Bondholders Protective Committee n . 
Green, 329 U. S. 156, 172-173 (1946): 18

“The Constitutional requirement of uniformity is a 
requirement of geographic uniformity. It is wholly 
satisfied when existing obligations of a debtor are 
treated alike by the bankruptcy administration 
throughout the country, regardless of the State in 
which the bankruptcy court sits. See Hanover Nar 
tional Bank v. Moyses, 186 U. S. 181, 190. To estab-

18 The requirement of “uniformity” does not preclude local varia-
tions that make rights of creditors or debtors depend on peculiarities 
of state law relating, e. g., to dower exemptions, validity of mortgages, 
and the right to enforce through bankruptcy state remedies against 
fraudulent conveyances. Stellwagen v. Clum, 245 U. S. 605, 613— 
615 (1918); Wright n . Vinton Branch, 300 U. S. 440, 463 n. 7 (1937).
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lish uniform laws of bankruptcy does not mean 
wiping out the differences among the forty-eight 
States in their laws governing commercial trans-
actions. The Constitution did not intend that 
transactions that have different legal consequences 
because they took place in different States shall 
come out with the same result because they passed 
through a bankruptcy court. In the absence of 
bankruptcy such differences are the familiar results 
of a federal system having forty-eight diverse codes 
of local law. These differences inherent in our fed-
eral scheme the day before a bankruptcy are not 
wiped out or transmuted the day after.”

The Solicitor General makes the curious argument that 
the Commerce Clause power which supports the continu-
ance of this rail system requires no uniformity. But it 
is the bankruptcy power that gives Congress power to cut 
down on the obligation of contracts. Recourse to the 
Bankruptcy Clause is necessary to sustain this statute, 
for, as noted below, it authorizes significant impairment 
beyond that permitted under § 77.

The Act applies not across the Nation but only in the 
midwest and northeast region of the United States. Sec-
tion 102 (13), 45 U. S. C. § 702 (13) (1970 ed., Supp. 
Ill), indeed so defines “region.” It is to that “region” 
that USRA is confined by § 202 (b), 45 U. S. C. § 712 (b) 
(1970 ed., Supp. Ill), in the performance of its various 
duties. Reporting features of the Act reach only rail-
roads in this “region.” § 203 (a), 45 U. S. C. § 713 (a) 
(1970 ed., Supp. III). The Secretary of Transportation 
is likewise so confined. § 204 (a), 45 U. S. C. § 714 (a) 
(1970 ed., Supp. III). So is the new office—Rail Serv-
ices Planning Office—in the Interstate Commerce Com-
mission. §§ 205 (a), (d), 45 U. S. C. §§ 715 (a), (d) 
(1970 ed., Supp. III). The “final system plan” covers 
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only rail service in this “region.” §§ 206 (a), (c), (d), 
45 U. S. C. §§ 716 (a), (c), (d) (1970 ed., Supp. III). In 
short, the Act would have to be amended to make its pro-
cedure applicable to rail carriers not in the midwest and 
northeast region. The Solicitor General is therefore 
quite wrong when he says that the Rail Act applies with 
the same force and effect wherever railroad reorganiza-
tions are found.

The Special Court is a bankruptcy court, for Con-
gress has given it “such powers” as “a reorganization 
court” has. § 209 (b), 45 U. S. C. § 719 (b) (1970 ed., 
Supp. III). And, “a railroad in reorganization” as de-
fined in § 102 (12) includes those in § 77 of the Bank-
ruptcy Act. That means that a railroad in § 77 pro-
ceedings but not located in the midwest and northeast 
region has more benign treatment than the six rail car-
riers before us in these cases. The importance of that 
difference is felt among the ranks of security holders: 
security holders of rail carriers who now or in the future 
are in a § 77 reorganization in the South or West will 
receive more considerate treatment than plaintiffs below 
in these cases. The differences are not minor but ex-
ceedingly substantial.

(1) Under § 77, as we held in the New Haven Inclusion 
Cases, supra, a plan was approved whereby the rail assets 
were disposed of with a view to reorganizing the remain-
ing enterprise as an investment company. Under the 
Rail Act, § 207 (b) mandates a dismissal if “this chapter 
does not provide a process which would be fair and equi-
table to the estate of the railroad.” 45 U. S. C. § 717 
(b) (1970 ed., Supp. III). As the Reorganization Court 
held, the plan approved in the New Haven Inclusion 
Cases would not be permissible under the Rail Act, as 
the Rail Act nowhere envisages a bifurcated reorga-
nization, one for nonrail assets and another for rail assets. 
The only choice is between an overall reorganization on
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the one hand and a dismissal whereupon all the diversi-
ties of the old equity receivership can be explored. Thus, 
security holders of companies reorganized under the Act 
are deprived of advantages which security holders of 
other rail carriers in § 77 proceedings enjoy.

(2) In a sale or conveyance of assets pursuant to a plan 
under § 77, any lien on those assets is transferred to the 
proceeds. §77(o). But by reason of §303 (b)(2) of 
the Rail Act the transfer is “free and clear of any liens 
or encumbrances.”

(3) Under § 77 (d) before a plan can be consummated, 
the judge (as well as the Interstate Commerce Commis-
sion) must find it to be “fair and equitable.” Under the 
Rail Act, § 303 (c), that finding is made only ex post facto. 
Thus the pressures are on to consummate the plan with 
no alternatives open to the Special Court except dis-
missal. The choice under § 77, which the New Haven 
Inclusion Cases illustrate, is barred; and the security 
holders here lack the benefit of the expertise of the Inter-
state Commerce Commission to which the courts give 
very great deference. See Ecker v. Western Pacific R. 
Corp., 318 U. S. 448, 472-475 (1943). The ex post facto 
finding on the “fair and equitable” prerequisite of this 
plan robs these security holders of protective measures 
that security holders enjoy in reorganizations of rail car-
riers in other geographical areas.

(4) While the Rail Services Planning Office is directed 
to hold public hearings on the “preliminary system plan,” 
§ 207 (a)(2), it is USRA that prepares the final system 
plan, §§ 207 (c), (d), and submits it to the Congress. 
§ 208. That submission to Congress is, however, per-
functory in the sense that the plan clears that hurdle 
unless Congress disapproves it. Under § 77 (e) the se-
curity holders (“all parties in interest”) have a right 
to be heard before the court approves a plan. Under the 
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Rail Act no like hearing is granted. The denial of the 
right to be heard may at times amount to a denial of due 
process. I intimate no opinion on whether such a right 
could be constitutionally eliminated from all § 77 rail re-
organizations.19 But where the security holders of some 
rail carriers under § 77 are given that right and those who 
are claimants against plaintiffs below are denied it, that 
provision of this Rail Act obviously lacks that “uniform-
ity” which the Constitution mandates.

While we have heretofore recognized that local vari-
ations by reason of state law governing the rights of credi-
tors and debtors may be honored in bankruptcy without 
violating the uniformity clause,20 we have never sanc-
tioned a harsher bankruptcy procedure for the same 
class of debtors in one region than is applied to the same 
class in a different region. The bankruptcy court may, 
of course, be empowered to make its orders turn on the 
availability of credit which may be existent in one area 
but not in another.21 But down to this day we have 
never dreamed of allowing debtors in the same class and 
their creditors to be treated more leniently in one region 
than in another.22

19 Under § 77 (e) a two-thirds vote of each class of security holders 
affected by the plan is normally required. The bankruptcy court, 
however, may nevertheless approve the plan even though the two- 
thirds vote is lacking if it finds that the plan is fair and equitable 
and the rejection of it by a class of security holders “is not reason-
ably justified in the light of the respective rights and interests of 
those rejecting it and all the relevant facts.” For an instance where 
we sustained a bankruptcy court in approving a plan that a class 
of security holders had rejected, see RFC v. Denver & R. G. W. R. 
Co., 328 U. S. 495, 531-535 (1946).

20 N. 18, supra.
21 Wright v. Vinton Branch, 300 U. S. 440 (1937).
22 Continental Illinois Nat. Bank & Trust Co. n . Chicago, R. I. & 

P. R. Co., 294 U. S. 648 (1935), cited by the majority, ante, at 158— 
159, involved no question of geographical nonuniformity; § 77, upheld
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My conclusion that this Rail Act does not have that 
“uniformity” required by Art. I, § 8, cl. 4, of the Consti-
tution does not mean that it is unconstitutional in its 
entirety. It does mean, however, that the four ways in 
which “uniformity” is lacking must be remedied before 
the present group of security holders can be made to 
suffer both from § 207 (b) of the Act and from the cram-
down provisions in § 303, including the absence of any 
meaningful right of the security holders to be heard on 
the fairness of a law.

We are urged to bow to the pressure of events and 
expedite in the public interest the reorganization of these 
six rail carriers. An emergency often gives Congress 
the occasion to act. But I know of no emergency that 
permits it to disregard the Just Compensation Clause of 
the Fifth Amendment or the uniformity requirement of 
the Bankruptcy Clause of the Constitution.

I fear that the “hydraulic pressure” generated by this 
case will have a serious impact on a historic area of the 
law, jealously protected over the centuries by courts of 
equity in the interests of justice.

in that case, adopted special procedures for all railroad bankruptcies. 
Similarly inapposite are the Head Money Cases, 112 U. S. 580 (1884), 
which involved the uniformity requirement of Art. I, § 8, cl. 1. 
Although the head tax classified persons by citizenship and mode of 
entry, it applied “alike in every port of the United States where such 
passengers can be landed.” Id., at 594.
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GULF OIL CORP, et  al . v . COPP PAVING CO., 
INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 73-1012. Argued October 21-22, 1974— 
Decided December 17, 1974

Respondent operators of a California “hot plant,” at which asphaltic 
concrete for surfacing highways is manufactured and sold entirely 
intrastate, alleging violations of, inter alia, § 2 (a) of the Clayton 
Act, as amended by the Robinson-Patman Act (hereafter §2 (a)), 
and §§ 3 and 7 of the Clayton Act, brought suit against 
petitioner liquid asphalt producers and two of their subsidiaries, 
to which such asphalt is sold and which use it to manufacture and 
sell asphaltic concrete in competition with respondents. Section 
2 (a) forbids “any person engaged in commerce, in the course of 
such commerce” to discriminate in price “where either or any of 
the purchases involved in such discrimination are in commerce” and 
the discrimination has substantial anticompetitive effects “in any 
line of commerce.” Section 3 makes it unlawful “for any person 
engaged in commerce, in the course of such commerce” to make 
tie-in sales or enter exclusive-dealing arrangements where the effect 
“may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce.” And § 7 forbids certain ac-
quisitions by a corporation “engaged in commerce” of the assets 
or stock “of another corporation engaged also in commerce” where 
the effect may be substantially to lessen competition “in any line 
of commerce in any section of the country.” The District Court 
held that it had no jurisdiction of the claims because the market 
for asphaltic concrete is exclusively and necessarily local, but the 
Court of Appeals reversed, holding that the jurisdictional require-
ments of §§ 2 (a), 3, and 7 were satisfied by the fact that sales of 
asphaltic concrete are made for use in interstate highways. Held:

1. The fact that interstate highways are instrumentalities of 
commerce does not render petitioners’ conduct with respect to a 
material sold for use in constructing these highways “in commerce” 
as a matter of law for purposes of §§2(a), 3, and 7 of the 
Clayton Act. Overstreet v. North Shore Corp., 318 U. S. 125, and 
Alstate Construction Co. v. Durkin, 345 U. 8. 13, distinguished. 
Pp. 193-199.
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2. The “in commerce” language of the Robinson-Patman and 
Clayton Act provisions in question does not extend on an “effects 
on commerce” theory to petitioners’ sales and acquisitions. Pp. 
199-203.

(a) In face of the longstanding judicial interpretation of the 
language of § 2 (a) requiring that “either or any of the purchases 
involved in such discrimination [be] in commerce,” as meaning 
that § 2 (a) applies only where “ ‘at least one of the two trans-
actions which, when compared, generate a discrimination . . . 
cross[es] a state line,’ ” Hiram Walker, Inc. n .A & S Tropical, Inc., 
407 F. 2d 4, 9; Belliston v. Texaco, Inc., 455 F. 2d 175,178, and the 
continued congressional silence on the subject, this Court is not 
warranted in extending § 2 (a) beyond its clear language to reach 
a multitude of local activities hitherto left to state and local 
regulation. Pp. 199-201.

(b) The “effects on commerce” theory, whereby §§ 3 and 7 
of the Clayton Act would be held to extend to acquisitions and 
sales having substantial effects on commerce, even if legally correct, 
fails here for want of proof, since respondents presented no evi-
dence of effect on interstate commerce from the use of asphaltic 
concrete in interstate highways. Pp. 201-203.

487 F. 2d 202, reversed.

Powel l , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Stew art , White , Marsh al l , Bla ck mu n , and Rehn quis t , 
JJ., joined. Mars hall , J., filed a concurring opinion, post, p. 203. 
Douglas , J., filed a dissenting opinion, in which Bre nnan , J., joined, 
post, p. 204.

Moses Lasky argued the cause for petitioners. With 
him on the briefs were Richard Haas and George A. 
Cumming, Jr.

Martin M. Shapero argued the cause for respondents. 
With him on the brief was Jack Cor inblit.*

*Solicitor General Bork, Assistant Attorney General Kauper, Wil-
liam L. Patton, and Carl D. Lawson filed a brief for the United 
States as amicus curiae.
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Mr . Justice  Powell  delivered the opinion of the 
Court.

This case concerns the jurisdictional requirements of 
§ 2 (a) of the Clayton Act, as amended by the Robinson- 
Patman Act, 49 Stat. 1526,1 15 U. S. C. § 13 (a), and of 
§ § 3 and 7 of the Clayton Act, 38 Stat. 731, as amended, 15 
U. S. C. §§ 14 and 18. It presents the questions whether 
a firm engaged in entirely intrastate sales of asphaltic 
concrete, a product that can be marketed only locally, is 
a corporation “in commerce” within the meaning of each 
of these sections, and whether such sales are “in com-
merce” and “in the course of such commerce” within the 
meaning of §§ 2 (a) and 3 respectively. The Court of 
Appeals for the Ninth Circuit held these jurisdictional 
requirements satisfied, without more, by the fact that 
sales of asphaltic concrete are made for use in construc-
tion of interstate highways. 487 F. 2d 202 (1973). We 
reverse.

I
Asphaltic concrete is a product used to surface roads 

and highways. It is manufactured at “hot plants” by 
combining, at temperatures of approximately 375° F, 
about 5% liquid petroleum asphalt with about 95% 
aggregates and fillers. The substance is delivered by 
truck to construction sites, where it is placed at tem-
peratures of about 275° F. Because it must be hot 
when placed and because of its great weight and rela-
tively low value, asphaltic concrete can be sold and 
delivered profitably only within a radius of 35 miles or so 
from the hot plant.

Petitioners Union Oil Co., Gulf Oil Corp., and Edging-
ton Oil Co., defendants below, produce liquid petroleum

1 Hereafter, for simplicity, cited as § 2 (a) of the Robinson-Patman 
Act.
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asphalt from crude oil at their California refineries. The 
companies sell liquid asphalt to their subsidiaries and 
other firms throughout the Western States. The market 
in liquid asphalt is interstate, and each oil company con-
cedes that it engages in interstate commerce.

Petitioner Union Oil sells some of its liquid asphalt 
to its wholly owned subsidiary, Sully-Miller Contract-
ing Co., which uses it to manufacture asphaltic con-
crete at 11 hot plants in Los Angeles and Orange 
Counties, Cal. Gulf Oil sells all of its liquid asphalt 
to its wholly owned subsidiary, petitioner Industrial 
Asphalt, Inc. Industrial distributes the liquid asphalt 
to third parties and also uses it to produce asphaltic 
concrete at 55 hot plants in California, Arizona, and 
Nevada. Edgington Oil sells its liquid asphalt to, inter 
alia, Sully-Miller, Industrial, and respondents.

Respondents, Copp Paving Co., Inc., Copp Equip-
ment Co., Inc., and Ernest A. Copp,la operate a hot 
plant in Artesia, Cal., where they produce asphaltic 
concrete both for Copp’s own use as a paving contractor 
and for sale to other contractors. Copp’s operations and 
asphaltic concrete sales are limited to the southern half 
of Los Angeles County, where it competes with Sully- 
Miller and Industrial in the asphaltic concrete market. 
All three firms sell a more than de minimis share of their 
asphaltic concrete for use in the construction of local seg-
ments of the interstate highway system. Neither Copp, 
Industrial, nor Sully-Miller makes any interstate sales of 
the product.2

la Respondents are collectively referred to hereinafter as Copp.
2 Although Industrial’s Nevada hot plant is sufficiently close to 

the California and Arizona borders to allow sales and deliveries to 
those States, Industrial has disavowed such sales, without contradic-
tion. App. 117.
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Copp filed this complaint in the District Court for the 
Central District of California against the oil companies, 
Sully-Miller, and Industrial, seeking injunctive relief and 
treble damages.3 The complaint, as amended, alleged 
that the various defendants had committed a catalog of 
antitrust violations with respect to both the asphalt oil 
and asphaltic concrete markets. Claiming harm to itself 
as a consumer of liquid asphalt, Copp alleged: that the 
defendants had fixed prices and allocated the asphalt oil 
market geographically, in violation of § 1 of the Sher-
man Act, 26 Stat. 209, as amended, 15 U. S. C. 
§ 1; that they had sold liquid asphalt at discrim-
inatory prices to Copp and other purchasers, in vio-
lation of § 2 (a) of the Robinson-Patman Act; and 
that Gulf Oil had violated § 7 of the Clayton Act by ac-
quiring Industrial. Also claiming harm to itself as a com-
petitor in the asphaltic concrete market, Copp further al-
leged: that the defendants had fixed prices, divided the 
market geographically, and employed various methods of 
monopolizing and attempting to gain a monopoly in the 
Los Angeles area market, in violation of §§ 1 and 2 of the 
Sherman Act; that, in violation of § 3 of the Clayton Act, 
Industrial and Sully-Miller had conditioned sales of 
asphaltic concrete in areas where Copp did not compete 
on customers’ agreeing to buy only from the defendants 
in areas where Copp did compete, and had “tied” sales 
of asphaltic concrete to sales of other commodities and 
to favorable extensions of credit; that, in violation of § 7 
of the Clayton Act, Gulf Oil had acquired Industrial and 
Union Oil had acquired Sully-Miller, these acquisitions 
apparently having the effect of lessening competition in 
the Los Angeles asphaltic concrete market; and, finally, 
that Industrial and Sully-Miller had discriminated in the 
prices at which they sold asphaltic concrete, charging

315 U. S. C. § 15.
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higher prices in areas where Copp did not compete, this 
in violation of § 2 (a).

Because of the liquid asphalt claims, the case was one 
of the Western Liquid Asphalt cases transferred, pursuant 
to 28 U. S. C. § 1407, to the District Court for the 
Northern District of California for coordinated pretrial 
proceedings.4 The defendants thereafter moved for sum-
mary judgment in favor of Sully-Miller, against which 
Copp had alleged only violations arising from conduct 
in the asphaltic concrete market. The motion also sought 
to limit the issues as to the other defendants to those 
involving liquid asphalt.

The District Court ordered full discovery as to juris-
diction over Copp’s asphaltic concrete claims. At the 
conclusion of discovery, Copp’s jurisdictional showing 
rested solely on the fact that some of the streets and roads 
in the Los Angeles area are segments of the federal inter-
state highway system, and on a stipulation that a greater 
than de minimis amount of asphaltic concrete is used in 
their construction and repair. The District Court there-
upon entered an order dismissing all claims against Sully- 
Miller and those claims against the other defendants in-
volving the marketing of asphaltic concrete.

In its opinion accompanying this order the court ex-
plicitly discussed only the jurisdictional requirements of 
the Sherman Act.5 On the facts presented to it, the 
court found that asphaltic concrete is made wholly from 
components produced and purchased intrastate and that 

4 In re Western Liquid Asphalt, 303 F. Supp. 1053 (JPML 
1969); In re Western Liquid Asphalt, 309 F. Supp. 157 (JPML 
1970). As explained infra, the case here concerns only asphaltic 
concrete, not liquid asphalt.

5 1972 CCH Trade Cases T 74,013.
The court held the asphalt oil claims against the oil companies 

and Industrial within its jurisdiction because of the interstate char-
acter of that market. That ruling is not before us.
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the product’s market is exclusively and necessarily local. 
Because of these factors, the court concluded that the 
alleged restraints of trade in asphaltic concrete could not 
be deemed within the flow of interstate commerce, despite 
use of the product in interstate highways. Moreover, 
Copp had failed to show, either by deduction from the 
evidence or by the evidence itself, that the alleged re-
straints as to asphaltic concrete would affect any inter-
state market. It had neither shown a necessary or 
probable adverse consequence to the construction of in-
terstate highways and hence to the flow of commerce, nor 
had it suggested or supported a theory by which restraints 
on local trade in asphaltic concrete affect the interstate 
liquid asphalt market. The court held that it lacked 
jurisdiction of Copp’s asphaltic concrete claims under the 
Sherman Act and therefore that Copp also had failed to 
support jurisdiction under the Robinson-Patman and 
Clayton Acts.

On Copp’s interlocutory appeal, 28 U. S. C. § 1292 (b), 
the Ninth Circuit reversed, holding as to the Sherman 
Act claims “that the production of asphalt for use in 
interstate highways rendered the producers ‘instrumental-
ities’ of interstate commerce and placed them ‘in’ that 
commerce as a matter of law.” 487 F. 2d, at 204. Hav-
ing so concluded, the court held that jurisdiction properly 
attached to Copp’s Clayton and Robinson-Patman Act 
claims as well, since those Acts were intended to supple-
ment the purpose and effect of the Sherman Act. Id., 
at 205-206.°

We granted certiorari, despite the interlocutory char-
acter of the Ninth Circuit’s judgment, because of the 
importance of the issues both to this litigation and to

6 The court reserved the question of summary judgment in favor 
of defendant Sully-Miller, holding that question not properly before 
it under Fed. Rule Civ. Proc. 54 (b).
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proper interpretation of the jurisdictional reach of the 
antitrust laws, and because of ostensible conflicts with 
decisions of other circuits.7 We limited the grant, how-
ever, to the questions arising under the Clayton and 
Robinson-Patman Acts.8 415 U. S. 988 (1974).

II
The text of each of the statutory provisions involved 

here is set forth in the margin.9 In brief, § 2 (a) of the 

7 28 U. S. C. § 1254 (1). See Hawaii v. Standard Oil Co. of Cali-
fornia, 405 U. S. 251 (1972).

8 Because of our limited grant and because of the Ninth Circuit’s 
reservation of judgment as to Sully-Miller, see n. 6, supra, Union 
Oil and Industrial are the only defendants who have participated 
in argument here.

9 Robinson-Patman Act, §2 (a), Act of June 19, 1936, c. 592, 
49 Stat. 1526,15 U. S. C. § 13 (a):

“It shall be unlawful for any person engaged in commerce, in the 
course of such commerce, either directly or indirectly, to discriminate 
in price between different purchasers of commodities of like grade 
and quality, where either or any of the purchases involved in such 
discrimination are in commerce . . . where the effect of such dis-
crimination may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce . . . .”

Clayton Act, Act of Oct. 15, 1914, c. 323, 38 Stat. 730, as 
amended:
Section 3 (15 U. S. C. § 14):

“It shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to lease or make a sale or contract for 
sale of goods, wares, merchandise, machinery, supplies, or other com-
modities ... on the condition, agreement, or understanding that 
the lessee or purchaser thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies, or other commodities of a 
competitor or competitors of the lessor or seller, where the effect of 
such lease, sale, or contract for sale or such condition, agreement, or 
understanding may be to substantially lessen competition or tend to 
create a monopoly in any Une of commerce.”
Section 7 (15 U. S. C. § 18):

“No corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capi- 
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Robinson-Patman Act forbids “any person engaged in 
commerce, in the course of such commerce” to discrimi-
nate in price “where either or any of the purchases in-
volved in such discrimination are in commerce” and 
where the discrimination has substantial anticompetitive 
effects “in any line of commerce.” Section 3 of the 
Clayton Act makes it unlawful “for any person engaged 
in commerce, in the course of such commerce” to make 
tie-in sales or enter exclusive-dealing arrangements, 
where the effect “may be to substantially lessen com-
petition or tend to create a monopoly in any line of com-
merce.” Section 7 of the Clayton Act forbids certain 
acquisitions by a corporation “engaged in commerce” of 
the assets or stock “of another corporation engaged also 
in commerce,” where the effect may be substantially to 
lessen competition “in any line of commerce in any sec-
tion of the country.”

The explicit reach of these provisions extends only to 
persons and activities that are themselves “in commerce,” 
the term “commerce” being defined in § 1 of the Clayton 
Act, insofar as relevant here, as “trade or commerce 
among the several States and with foreign nations . . . .” 
15 U. S. C. § 12. This “in commerce” language differs 
distinctly from that of § 1 of the Sherman Act, which 
includes within its scope all prohibited conduct “in 
restraint of trade or commerce among the several States, 
or with foreign nations . . . .” The jurisdictional reach 
of § 1 thus is keyed directly to effects on interstate mar-
kets and the interstate flow of goods. Moreover, our 
cases have recognized that in enacting § 1 Congress 
“wanted to go to the utmost extent of its Constitutional 
power in restraining trust and monopoly agreements . . . •”

tai . . . of another corporation engaged also in commerce, where 
in any line of commerce in any section of the country, the effect of 
such acquisition may be substantially to lessen competition, or to 
tend to create a monopoly. . . .”
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United States n . South-Eastern Underwriters Assn., 322 
U. S. 533, 558 (1944). Consistently with this pur-
pose and with the plain thrust of the statutory language, 
the Court has held that, however local its immediate 
object, a “contract, combination ... or conspiracy” none-
theless may constitute a restraint within the meaning of 
§ 1 if it substantially and adversely affects interstate 
commerce. E. g., Mandeville Island Farms n . Amer-
ican Crystal Sugar Co., 334 U. S. 219, 234 (1948). 
“If it is interstate commerce that feels the pinch, it does 
not matter how local the operation which applies the 
squeeze.” United States v. Women’s Sportswear Mfrs. 
Assn., 336 U. S. 460,464 (1949).

In contrast to § 1, the distinct “in commerce” language 
of the Clayton and Robinson-Patman Act provisions 
with which we are concerned here appears to denote only 
persons or activities within the flow of interstate com-
merce—the practical, economic continuity in the genera-
tion of goods and services for interstate markets and 
their transport and distribution to the consumer. If 
this is so, the jurisdictional requirements of these pro-
visions cannot be satisfied merely by showing that alleg-
edly anticompetitive acquisitions and activities affect 
commerce. Unless it appears (i) that Sully-Miller 
engages in interstate commercial activities (§7), (ii) that 
Industrial’s alleged exclusive-dealing arrangements and 
discriminatory sales occur in the course of its interstate 
activities (§§ 2 (a) and 3), and (iii) that at least one of 
Industrial’s allegedly discriminatory sales was made in 
interstate commerce (§2 (a)), Copp’s claims must fail.

Copp argues, and the Court of Appeals for the Ninth 
Circuit agreed, that it had made exactly this sort of “in 
commerce” showing. Copp does not contend that Indus-
trial and Sully-Miller in fact make interstate asphaltic 
concrete sales or are otherwise directly involved in na-
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tional markets. Cf. United States v. Philadelphia Na-
tional Bank, 374 U. S. 321, 336 n. 12 (1963). Nor does 
it contend that the local market in asphaltic concrete is 
an integral part of the interstate market in other com-
ponent commodities or products. Instead, Copp’s “in 
commerce” argument turns entirely on the use of 
asphaltic concrete in the construction of interstate 
highways.

In support of this argument, Copp relies primarily on 
cases decided under the Fair Labor Standards Act.10 In 
the first of these, Overstreet v. North Shore Corp., 
318 U. S. 125 (1943), the Court held that because inter-
state roads and railroads are indispensable instrumentali-
ties of interstate commerce, employees engaged in the 
construction or repair of such roads are employees “in 
commerce” to whom, by its terms, the Fair Labor Stand-
ards Act extends. Subsequently in Alstate Construc-
tion Co. v. Durkin, 345 U. S. 13 (1953), the Court 
held that since interstate highways are instrumentalities 
of commerce, employees engaged in the manufacture of 
materials used in their construction are properly deemed 
to be engaged “in the production of goods for commerce,” 
within the meaning of that phrase in the Fair Labor 
Standards Act. Copp reasons that since the connection 
between manufacture of road materials and interstate 
commerce was enough for application of the Fair Labor 
Standards Act, it also should be sufficient to warrant 
invocation of the Clayton and Robinson-Patman Act pro-
visions against sellers and sales of such materials.

But we are concerned in this case with significantly 
different statutes. As in Overstreet and Alstate, there is 
no question of Congress’ power under the Commerce 
Clause to include otherwise ostensibly local activities 
within the reach of federal economic regulation, when

10 52 Stat. 1060, as amended, 29 U. S. C. § 201 et seq.
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such activities sufficiently implicate interstate com-
merce.11 The question, rather, is how far Congress in-
tended to extend its mandate under the Clayton and 
Robinson-Patman Acts.12 The answer depends on the 
statutory language, read in light of its purposes and legis-
lative history. See FTC n . Bunte Bros., 312 U. S. 349 
(1941).

Congress has deemed interstate highways critical to 
the national economy and has authorized extensive fed-
eral participation in their financing and regulation. 
Nothing, however, in the Federal-Aid Highway Act13 or 
other legislation evinces an intention to apply the full 
range of antitrust laws to persons who, as part of their 
local business, supply materials used in construction of 
local segments of interstate roads. Nor does the fact that 
interstate highways are instrumentalities of commerce 
somehow render the suppliers of materials instrumentali-
ties of commerce as well, in the sense used in Overstreet. 
No different conclusion can be drawn from Alstate. The 
statute involved there explicitly reached persons em-
ployed “in the production of goods for commerce.” Con-
gress could and, according to the Court in Alstate, did 
find that the federal concerns embodied in the Fair Labor 
Standards Act required its application to employees pro-

11E. g., Heart of Atlanta Motel v. United States, 379 U. S. 
241, 249-258 (1964).

12 The jurisdictional inquiry under general prohibitions like these 
Acts and § 1 of the Sherman Act, turning as it does on the circum-
stances presented in each case and requiring a particularized judicial 
determination, differs significantly from that required when Congress 
itself has defined the specific persons and activities that affect com-
merce and therefore require federal regulation. Compare United 
States v. Yellow Cab Co., 332 U. S. 218, 232-233 (1947), with, e. g., 
Perez v. United States, 402 U. S. 146 (1971); Maryland v. Wirtz, 
392 U. S. 183 (1968); and Katzenbach v. McClung, 379 U. S. 294 
(1964).

13 23 U. S. C. § 101 et seq.
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ducing materials for use in interstate highways. But 
neither this nor the Court’s holding in Alstate 
places such employees, or the sellers and sales of such 
materials, “in commerce” as a matter of law for purposes 
of the Clayton and Robinson-Patman Acts.

Copp’s “in commerce” argument rests essentially on a 
purely formal “nexus” to commerce: the highways are 
instrumentalities of interstate commerce; therefore any 
conduct of petitioners with respect to an ingredient of a 
highway is per se “in commerce.” Copp thus would have 
us expand the concept of the flow of commerce by incor-
porating categories of activities that are perceptibly con-
nected to its instrumentalities. But whatever merit this 
categorical inclusion-and-exclusion approach may have 
when dealing with the language and purposes of other 
regulatory enactments, it does not carry over to the con-
text of the Robinson-Patman and Clayton Acts. The 
chain of connection has no logical endpoint. The 
universe of arguably included activities would be broad 
and its limits nebulous in the extreme. See Alstate Con-
struction Co. v. Durkin, supra, at 17-18 (Douglas , 
J., dissenting). More importantly, to the extent that 
those limits could be defined at all, the definition would 
in no way be anchored in the economic realities of inter-
state markets, the intensely practical concerns that un-
derlie the purposes of the antitrust laws. See United 
States n . Yellow Cab Co., 332 U. S. 218,231 (1947).

In short, assuming, arguendo, that the facially narrow 
language of the Clayton and Robinson-Patman Acts was 
intended to denote something more than the relatively 
restrictive flow-of-commerce concept, we think the nexus 
approach would be an irrational way to proceed. The 
justification for an expansive interpretation of the “in 
commerce” language, if such an interpretation is viable 
at all, must rest on a congressional intent that the Acts



GULF OIL CORP. v. COPP PAVING CO. 199

186 Opinion of the Court

reach all practices, even those of local character, harmful 
to the national marketplace. This justification, how-
ever, would require courts to look to practical conse-
quences, not to apparent and perhaps nominal connec-
tions between commerce and activities that may have no 
significant economic effect on interstate markets. We 
hold, therefore, that Sully-Miller’s and Industrial’s sales 
to interstate highway contractors are not sales “in com-
merce” as a matter of law within the jurisdictional 
ambit of Robinson-Patman Act § 2 (a) and Clayton Act 
§§ 3 and 7.

Ill
Our rejection of the “nexus to commerce” theory re-

quires that the Ninth Circuit’s judgment be reversed. 
Copp also advances, somewhat obliquely, a second theory 
to support that judgment. It contends that, despite the 
facially narrow “in commerce” language of the Robinson- 
Patman and Clayton Act provisions, Congress intended 
those provisions to manifest the full degree of its com-
merce power. Therefore, it is argued, the language 
should not be limited to the flow-of-commerce concept 
defined by this Court and other courts, but rather should 
be held to extend, as does § 1 of the Sherman Act, to all 
persons and activities that have a substantial effect on 
interstate commerce. We find this theory equally un-
availing on the record here.

A
As to § 2 (a) of the Robinson-Patman Act at least, the 

extraordinarily complex legislative history fails to support 
Copp’s argument. When the Patman bill was passed 
by the House, it contained, in addition to the present 
narrow language of § 2 (a), the following provision:

“ [I] t shall also be unlawful for any person, whether 
in commerce or not, either directly or indirectly, to 
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discriminate in price between different purchasers ... 
where . . . such discrimination may substantially 
lessen competition ....” 14

The Conference Committee, however, deleted this “effects 
on commerce” provision, leaving only the “in commerce” 
language of § 2 (a).15 Whether Congress took this action 
because it wanted to reach only price discrimination in 
interstate markets or because of its then understanding 
of the reach of the commerce power,16 its action strongly 
militates against a judgment that Congress intended a 
result that it expressly declined to enact. Moreover, 
even if the legislative history were ambiguous, the courts 
in nearly four decades of litigation have interpreted the 
statute in a manner directly contrary to an “effects on 
commerce” approach. With almost perfect consistency, 
the Courts of Appeals have read the language requiring 
that “either or any of the purchases involved in such 
discrimination [be] in commerce” to mean that 
§ 2 (a) applies only where “ ‘at least one of the two trans-
actions which, when compared, generate a discrimina-
tion ... cross [es] a state line.’ ” 17 In the face of this long-

14 H. R. 8442, 74th Cong., 2d Sess. (1936) (emphasis added).
16 H. R. Conf. Rep. No. 2951, 74th Cong., 2d Sess. (1936).
16 Compare F. Rowe, Price Discrimination under the Robinson- 

Patman Act 77-83 (1962) with Note, Restraint of Trade—Robinson- 
Patman Act, 86 Harv. L. Rev. 765, 770-772 (1973).

17 Hiram Walker, Inc. v. A & S Tropical, Inc., 407 F. 2d 4, 9 (CA5), 
cert, denied, 396 U. S. 901 (1969); Belliston n . Texaco, Inc., 455 F. 
2d 175, 178 (CAIO), cert, denied, 408 U. S. 928 (1972).

No decision of this Court implies any contrary approach. In 
Moore v. Mead’s Fine Bread Co., 348 U. S. 115 (1954), the plaintiff 
sold bread locally, in competition with Mead’s, a firm with bakeries 
in several States. Moore alleged that Mead’s sold bread in his town 
at a price lower than that which it charged for bread delivered from 
its in-state plant to customers in an adjoining State. The Tenth 
Circuit held that Mead’s activities were essentially local, and that if
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standing interpretation and the continued congressional 
silence, the legislative history does not warrant our ex-
tending § 2 (a) beyond its clear language to reach a 
multitude of local activities that hitherto have been left 
to state and local regulation. See FTC v. Bunte Bros., 
312 U. S. 349 (1941).

B
With respect to § § 3 and 7 of the Clayton Act, the situ-

ation is not so clear. Both provisions were intended to 
complement the Sherman Act and to facilitate achieve-
ment of its purposes by reaching, in their incipiency, acts 
and practices that promise, in their full growth, to impair 
competition in interstate commerce. E. g., United States 
v. E. I. du Pont de Nemours & Co., 353 U. S. 586, 589 
(1957); Standard Fashion Co. v. Magrane-Houston Co., 
258 U. S. 346 (1922). The United States argues in its 
amicus brief that, given this purpose, the “in commerce” 
language of §§ 3 and 7 should be seen as no more than a 
historical anomaly. When these sections were originally 
enacted, it was thought that Congress’ Commerce Clause 
power reached only those subjects within the flow of com-
merce, then defined rather narrowly by the Court. Thus, 
it is argued, the “in commerce” language was thought to 
be coextensive with the reach of the Commerce Clause 
and to bring within the ambit of the Act all activities 
over which Congress could exercise its constitutional au-
thority. Since passage of the Act, this Court’s decisions

§ 2 (a) applied to them it would exceed Congress’ commerce power. 
The Court (Douglas , J.) unanimously reversed, stating that Con-
gress clearly has power to reach the local activities of a firm that 
finances its predatory practices through multistate operations. This 
language, however, spoke to the commerce power rather than to 
jurisdiction under § 2 (a). In fact, Mead’s did have interstate sales 
and its price discrimination thus fell within the literal language of 
the statute.
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have read Congress’ power under the Commerce Clause 
more expansively, extending it beyond the flow of com-
merce to all activities having a substantial effect on inter-
state commerce. See Mandeville Island Farms v. Ameri-
can Crystal Sugar Co., 334 U. S., at 229-233. The United 
States concludes that the scope of the Clayton Act, like 
that of the Sherman Act, should be held to have expanded 
correspondingly, both because of Congress’ clear intention 
to reach as far as it could and because Congress’ purpose 
to foster competition in interstate commerce could not 
otherwise wholly be achieved.

This argument from the history and practical purposes 
of the Clayton Act is neither without force nor without at 
least a measure of support.18 But whether it would jus-
tify radical expansion of the Clayton Act’s scope beyond 
that which the statutory language defines—expansion, 
moreover, by judicial decision rather than amendatory 
legislation—is doubtful. In any event, this case does not 
present an occasion to decide the question. Even if the 
Clayton Act were held to extend to acquisitions and sales 
having substantial effects on commerce, a court cannot 
presume that such effects exist. The plaintiff must 
allege and prove that apparently local acts in fact have 
adverse consequences on interstate markets and the inter-
state flow of goods in order to invoke federal antitrust 
prohibitions. See United States v. Yellow Cab Co., 332 
U. S., at 230-234.

Copp was allowed full discovery as to all interstate 
commerce issues. It relied primarily on the nexus theory 
rejected above, and presented no evidence of effect on 
interstate commerce. Instead it argued merely that such 
effects could be presumed from the use of asphaltic con-
crete in interstate highways. The District Court con-

18 See Standard Oil Co. v. United States, 337 U. S. 293, 314-315 
(1949).
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eluded, on the basis of the record before it, that peti-
tioners’ alleged antitrust violations had no “substantial 
impact on interstate commerce.” 19 There may be cir-
cumstances in which activities, like those of Sully-Miller 
and Industrial, would have such effects on commerce. 
On the record in this case, however, the conclusion of the 
District Court that no such circumstances existed here 
cannot be considered erroneous. This being so, the 
“effects on commerce” theory, even if legally correct, 
must fail for want of proof.

The judgment of the Court of Appeals is
Reversed.

Mr . Justice  Marshall , concurring.
I join in the judgment and opinion of the Court, with 

one qualification. Part III-B of the opinion correctly 
notes that we have no occasion today to pass upon the 

19 1972 CCH Trade Cases 174-013, p. 92,208. Copp makes no 
specific objection here to the District Court’s use of summary judg-
ment procedure, see Brief for Respondents 11-12, nor to the form 
of the judgment. Moreover, there is no indication that Copp was 
foreclosed from presenting all available evidence concerning the inter-
state commerce issues, at least as to §§ 3 and 7. Cf. McBeath v. 
Inter-American Citizens for Decency Comm., 374 F. 2d 359, 363 
(CA5 1967). In any event, assuming that the interstate commerce 
requirements of §§ 3 and 7 are properly deemed issues of subject-
matter jurisdiction, rather than simply necessary elements of the 
federal claims, cf., e. g., United States v. Employing Plasterers Assn., 
347 U. S. 186 (1954); Mandeville Island Farms v. American Crystal 
Sugar Co., 334 U. S. 219 (1948); 5 J. Moore, Federal Practice 38.36 
[2.-2], p. 299 (2d ed. 1974), there is, as the dissenting opinion by 
Mr . Just ice  Doug las  notes, an identity between the “jurisdictional” 
issues and certain issues on the merits, and hence, under Land v. 
Dollar, 330 U. S. 731 (1947), no objection to reserving the jurisdic-
tional issues until a hearing on the merits. By the same token, 
however, there is no objection to use, in appropriate cases, of sum-
mary judgment procedure to determine whether there is a genuine 
issue of material fact as to the interstate commerce elements.
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applicability of the Clayton Act to activities having a 
substantial effect on commerce although not “in com-
merce,” since no such effects are present in this case. 
For the same reason, we ought not to characterize the 
construction offered by the United States as a “radical 
expansion of the Clayton Act’s scope.” As the Court 
itself says, “the situation is not so clear.” Until the issue 
is properly presented by a case requiring its resolution, I 
would express no opinion on it.

Mr . Justi ce  Dougla s , with whom Mr . Justi ce  Bren -
nan  joins, dissenting.

I suppose it would be conceded that if one person or 
company acquired all the asphaltic concrete plants in the 
United States, there might well be a violation of § 2 of 
the Sherman Act, which makes unlawful a monopoly of 
“any part of the trade or commerce among the several 
States.” 26 Stat. 209, as amended, 15 U. S. C. § 2. More-
over, even though their sales were all intrastate, they 
would come within the ban of § 1 of the Sherman Act, 
if they substantially affected interstate commerce. For 
in the Sherman Act, we held, “Congress wanted to go to 
the utmost extent of its Constitutional power in restrain-
ing trust and monopoly argreements....” United States 
v. South-Eastern Underwriters Assn., 322 U. S. 533, 558 
(1944).

While the Clayton Act modified the Sherman Act by 
restricting possible application of the antitrust laws to 
labor unions,1 and by expanding the scope of those laws 
to cover the aggregation of economic power through 
stock acquisitions,2 there is not a word to suggest that

138 Stat. 731, 15 U. S. C. § 17. See H. R. Rep. No. 627, 63d Cong., 
2d Sess., 14—16 (1914); United States n . Hutcheson, 312 U. S. 219 
(1941).

215 U. S. C. § 18; H. R. Rep. No. 627, supra, at 17. See also 
United States n . Penn-Olin Chemical Co., 378 U. S. 158, 170-171 
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when Congress defined the term “commerce” it desired to 
contract the scope of that term.3 The legislative 
history does not furnish even a bare suggestion or infer-
ence that “commerce” under the Clayton Act meant 
something less than it meant under the Sherman Act. 
The Clayton Act became the law in 1914; and prior to 
that time the Court had held over and over again that 
acts or conduct wholly intrastate might be “in restraint of 
trade or commerce” as that phrase was used in the Sher-
man Act. Swift & Co. v. United States, 196 U. S. 375, 
397 (1905); United States v. Patten, 226 U. S. 525, 541- 
543 (1913). These holdings were reflected in the “affect-
ing commerce” standard of the Shreveport Rate Cases, 
Houston & Texas R. Co. v. United States, 234 U. S. 342, 
353-355 (1914). The primary definition of commerce, for 
Clayton Act purposes, is “trade or commerce among the 
several States.” 4 In the years just preceding passage of 

(1964); United States v. E. I. du Pont de Nemours & Co., 353 U. S. 
586, 597 (1957).

3 The definition of “antitrust laws” as used in the Clayton Act 
includes the Sherman Act. 15 U. S. C. § 12. The definition of 
“commerce” was actually “broadened so as to include trade and 
commerce between any insular possessions or other places under 
the jurisdiction of the United States, which at present do not come 
within the scope of the Sherman antitrust law or other laws relating 
to trusts.” H. R. Rep. No. 627, supra, at 7.

The Sherman Act declares illegal every contract, combination, or 
conspiracy “in restraint of trade or commerce among the several 
States . . . .” 15 U. S. C. § 1. It also makes a misdemeanor a 
monopoly of “any part of the trade or commerce among the 
several States . . . .” 15 U. S. C. § 2.

4 “Commerce” as used in the Clayton Act is defined in § 1 as 
follows:

“ ‘Commerce,’ as used herein, means trade or commerce among 
the several States and with foreign nations, or between the District 
of Columbia or any Territory of the United States and any State, 
Territory, or foreign nation, or between any insular possessions or 
other places under the jurisdiction of the United States, or between
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that Act, this Court had held on several occasions that 
the phrase “among the several States” embraces all 
commerce save that “which is confined to a single State 
and does not affect other States.” Second Employers’ 
Liability Cases, 223 U. S. 1, 46-47 (1912) (emphasis 
added) ; The Minnesota Rate Cases, 230 U. S. 352, 
398-399 (1913). In applying the Clayton Act prohibi-
tions to persons and corporations “engaged in commerce 
[among the several States],” Congress thus may reason-
ably be said to have intended to reach persons or corpo-
rations whose activities, while wholly intrastate in nature, 
affect other States through their effects on interstate 
commerce.

The holding in Transamerica Corp. v. Board of Gover-
nors, 206 F. 2d 163, 166 (CA3 1953), that Congress, when 
it enacted the Clayton Act, desired “to exercise its power 
under the commerce clause of the Constitution to the full-
est extent,” has nothing to rebut it. Congress apparently 
was not as timorous as the present Court in moving 
against centers of economic power and practices that ag-
grandize it. Heretofore that is the way we have read the 
Clayton Act: that Act was intended to complement the 
Sherman Act by regulating in their incipiency actions 
which might irreparably damage competition before 
reaching the level of actual restraint proscribed by the 
Sherman Act, and, in the absence of some indication of 
legislative intent to the contrary, we should not lightly 
assume that Congress intended to undercut that comple-
mentary function by circumscribing the jurisdictional 
reach of the Clayton Act more narrowly than that of the

any such possession or place and any State or Territory of the 
United States or the District of Columbia or any foreign nation, or 
within the District of Columbia or any Territory or any insular 
possession or other place under the jurisdiction of the United States.” 
15 U. S. C. § 12.
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Sherman Act.5 See United States v. Penn-Olin Chemical 
Co., 378 U. S. 158, 170-171 (1964); United States v. 
E. I. du Pont de Nemours & Co., 353 U. S. 586, 589, 597 
(1957); Standard Fashion Co. v. Magrane-Houston Co., 
258 U. S. 346, 355-356 (1922); S. Rep. No. 698, 63d 
Cong., 2d Sess., 1 (1914). And that is the way in which 
we assumed that the Celler-Kefauver Act in 1950, 64 
Stat. 1125, 15 U. S. C. § 18, addressed itself to the prob-
lem. For we said in Brown Shoe Co. v. United States, 
370 U. S. 294, 315-323 (1962), that the legislative history 
showed congressional concern over the “desirability of 
retaining ‘local control’ over industry and the protection 
of small businesses.” Id., at 315-316. One dramatic 
way of leveling local business is pulling it into a vast 
interstate business regime of the nature alleged in this 
complaint.

5 Indeed, we would have to sit as a Committee of Revision over 
Congress, shaping the law to fit our prejudices against antitrust regu-
lations, to hold that “in commerce” as used in the Clayton Act was 
intended to provide less comprehensive coverage than the language 
of the Sherman Act. Prior to passage of the Clayton Act, labor 
union practices had been held by this Court to affect commerce and 
thus to fall within the reach of the Sherman Act, despite the fact that 
the union activities could not be regarded as being in the flow of 
commerce. Loewe n . Lawlor, 208 U. S. 274,300-301 (1908). See also 
Teamsters Local 167 v. United States, 291 U. S. 293,297 (1934); Apex 
Hosiery Co. v. Leader, 310 U. S. 469 (1940); United States v. Em-
ploying Plasterers Assn., 347 U. S. 186, 189 (1954). If the Court 
is right today in saying that “in commerce” as used in the Clayton 
Act is to be read more restrictively than the Sherman Act, then 
those who drafted the Clayton Act (including Louis D. Brandeis) 
to protect labor were needlessly concerned—no express exemption 
of labor would have been necessary, since the “in commerce” lan-
guage of the Clayton Act (if narrowly read) would not have sup-
ported judicial attempts to reach labor activities on an “affecting 
commerce” theory. The drafters obviously thought otherwise.
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I
I agree with the court below that jurisdiction may be 

sustained on an “in commerce” theory.6 Clayton Act 
§ § 3 and 7 apply to persons or corporations “engaged in 
commerce”; we have held, in a line of cases arising under 
the Fair Labor Standards Act (FLSA), 52 Stat. 1060, as 
amended, 29 U. S. C. § 201 et seq., that persons or enter-
prises engaged in building or repairing toll roads, bridges, 
and canal locks are “engaged in commerce” and therefore 
within the reach of the commerce power, by virtue of 
their relationship to indispensable instrumentalities of 
our system of interstate commerce. Mitchell v. Vollmer 
& Co., 349 U. S. 427 (1955); Fitzgerald Co. v. Pedersen, 
324 U. S. 720 (1945); Overstreet v. North Shore Corp., 
318 U. S. 125 (1943). It is true, as the majority notes, 
that the FLSA and the antitrust laws are different stat-
utes, but the critical difference between the statutes arises 
in an area which in no way weakens the applicability of 
the FLSA cases to the present inquiry.

In the FLSA and in many other regulatory enactments, 
Congress itself has determined that certain classes of 
activities have a sufficient impact upon interstate com-
merce to warrant regulation of the entire class, regardless 
of whether an individual instance of the activity in ques-
tion can be shown to be in or to affect commerce. See 
generally Perez v. United States, 402 U. S. 146, 152-154 
(1971); United States v. Darby, 312 U. S. 100, 119-121

6 The decision of the Court of Appeals on the Sherman Act issue, 
which remains intact by virtue of our limited grant of certiorari, 
held that petitioners and their alleged activities were sufficiently 
“in commerce” to support Sherman Act jurisdiction. 487 F. 2d 202, 
205 (1973). The majority now holds, however, that petitioners and 
their alleged activities were not sufficiently “in commerce” to support 
Clayton and Robinson-Patman Act coverage. In light of the latter 
holding, it is difficult to imagine the reception that Copp’s Sherman 
Act claims will receive on remand.
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(1941). The FLSA represents such a congressional 
determination with respect to the payment of wages 
below a specified level and with respect to employment 
exceeding a specified number of hours per week (under 
specified conditions). 29 U. S. C. §§206, 207. Once 
either of these practices is found to exist with respect to 
an employer or employee covered by the FLSA, the regu-
latory provisions of that Act are called into play without 
further inquiry into the possible effect of the individual 
employer’s practices on interstate commerce.

In the antitrust laws, Congress has provided a different 
sort of treatment. The Sherman Act broadly prohibits 
practices in restraint of trade or commerce, and the Clay-
ton and Robinson-Patman Acts bar price discrimination, 
tie-ins, and corporate stock or assets acquisitions where 
“the effect of” such practices “may be substantially to 
lessen competition or tend to create a monopoly in any 
line of commerce.” The finding that a person or corpo-
ration is covered by these Acts does not trigger automatic 
application of the regulatory prohibition; instead, a court 
must go on to make an individualized determination of 
the actual or potential impact of that particular person’s 
or corporation’s activities on competition or on interstate 
commerce.7

It is in this respect that the antitrust laws differ from 
the FLSA and other regulatory enactments. The present 
case, however, does not turn on that difference, because 
it does not raise the issue of whether the actions of the 

7 Of course, in a limited range of Sherman Act cases, this Court 
has held that certain practices are per se violations of the antitrust 
laws; that is to say, these practices are conclusively presumed to 
be illegal without the need for any particularized inquiry into their 
effects. See generally White Motor Co. v. United States, 372 U. S. 
253, 259-262 (1963), and cases collected therein. These cases may 
be viewed as limited exceptions to the individualized approach 
described in the text above.
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named defendants had a sufficiently adverse effect on inter-
state commerce to make out a violation of the antitrust 
laws; that issue goes to the merits of Copp’s claims, and 
cannot properly be reached at this stage. Instead, the 
case as now presented raises the threshold issue of whether 
the named defendants are within the jurisdictional reach 
of the antitrust laws, and our inquiry on that point does 
not differ significantly from our inquiry under the FLSA 
or any other regulatory statute. The FLSA covers 
employers of employees “engaged in commerce or in the 
production of goods for commerce”; the Clayton Act and 
Robinson-Patman Act provisions at issue here cover per-
sons or corporations “engaged in commerce.” We have 
held, in FLSA and Federal Employers’ Liability Act 
(FELA) cases, that Congress’ use of the phrase “engaged 
in commerce” is sufficiently broad to reach employees 
engaged in repairing highways or in carrying bolts to be 
used for bridge repairs, Overstreet v. North Shore Corp., 
supra; in light of the purposes of the Clayton Act, I see 
no reason why the phrase “engaged in commerce” as used 
in that Act should not be read equally broadly, and 
should not thereby be deemed sufficient to reach corpo-
rations engaged in building highways or in producing and 
supplying the very materials used in such construction. 
As the Court of Appeals aptly noted: “Regulation of 
business practices through the antitrust laws . . . may 
justifiably reach further than some other types of regu-
lation because the antitrust laws are concerned directly 
with aiding the flow of commerce.” 487 F. 2d 202, 204 
(1973).

II
An alternative ground for affirming the judgment be-

low, likewise rejected by the majority, is that the Clayton 
Act’s “engaged in commerce” jurisdictional language is 
sufficiently broad to encompass corporations which are
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not in the flow of commerce itself but which, through 
their activities, affect commerce. For the reasons stated 
in the introductory portion of this opinion, I, for one, am 
persuaded that Clayton Act §§ 3 and 7 are as broad as 
the Sherman Act in this respect. The majority expressly 
disclaims any intent to resolve that issue on the ground 
that Copp has failed to produce any “proof” of such ef-
fects, and is therefore not entitled to continue this suit 
even under a broad reading of the jurisdictional phrase; 
in my view, the burden of proof which the Court thereby 
imposes upon Copp is one which may not properly be 
imposed at this stage of the litigation.

The complaint alleges the acquisition by Gulf of named 
companies with the purpose and effect of creating a 
monopoly under the Sherman Act and likewise substan-
tially lessening competition and creating a monopoly in 
violation of § 7 of the Clayton Act. Like allegations are 
made respecting certain acquisitions of Union Oil. Al-
legations are made that the petitioners divide the geo-
graphic areas of competition for the purpose of eliminat-
ing competition. The petitioners are alleged to indulge 
in tie-in practices, whereby base rock material would be 
sold substantially more cheaply to contractors who buy 
their asphaltic concrete from the named petitioners. 
The complaint alleges that the petitioners have main-
tained high prices in areas where there is no competition 
and that where competition exists, they sell their prod-
ucts at artificially low prices—below cost—and that that 
is the practice of petitioners where they compete with 
Copp. Thus, violations of the Sherman Act, Clayton 
Act, and Robinson-Patman Act are alleged.

There has been no trial. The case was disposed of on 
pleadings and affidavits. The District Judge ordered 
discovery so that all the parties could “develop the facts 
bearing upon the question of whether the alleged con-
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spiracy was one affecting interstate commerce.” At the 
end of the time allotted for discovery, the District Court 
ruled that “the local activities of the defendants with 
regard to asphaltic concrete did not have a substantial 
impact on interstate commerce,” and as respects one of 
the defendants (who is not a party in the case now before 
us) granted its motion for summary judgment.8

The Court of Appeals speaking through Judge Alfred 
T. Goodwin said—properly, I think:

“Nor can we accept defendants’ argument that 
the plaintiffs must show not only that the parties 
and sales are ‘in’ commerce but must show that 
competition was injured before the court has juris-
diction. This is the result of confusing the sub-
stantive with the jurisdictional requirements of the 
antitrust laws. It is not necessary for a plaintiff to 
prove his whole case in order to give the courts juris-
diction to hear it.” 487 F. 2d, at 206.

The allegations and the complaint plainly gave the Dis-
trict Court jurisdiction.9 What a trial on the merits might

8 Federal Rule Civ. Proc. 56 “deals with the merits” of a claim 
and if in favor of the defendant is “in bar and not in abatement,” 
6 J. Moore, Federal Practice T 56.03, p. 2051 (2d ed. 1974). Lack 
of jurisdiction of the court is a matter in abatement and thus is 
not usually appropriate for a summary judgment, which is not 
a substitute for a motion to dismiss for want of jurisdiction. Id., 
at 2052-2053.

On the general propriety of discovery orders of this sort, see 4 
id., 26.56 [6]; but “[t]here are cases ... in which the jurisdic-
tional questions are so intertwined with the merits that the court 
might prefer to reserve judgment on the jurisdiction until after 
discovery has been completed.” Id., at 26-191. See also the dis-
cussion in n. 10, infra.

9 The issue of whether there is subject-matter jurisdiction raises 
the question whether the complaint, on its face, asserts a non- 
frivolous claim “arising under” federal law. Baker v. Carr, 369 
U. S. 186, 199-200 (1962); Bell v. Hoad, 327 U. S. 678, 682-683
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produce no one knows. The District Judge said: “I 
conclude that the local activities of the defendants with 
regard to asphaltic concrete did not have a substantial 
impact on interstate commerce.” That could not pos-
sibly be said until at least the plaintiffs had offered their 
proof; yet, as the Court of Appeals said, the plaintiffs 
need not prove, on a motion that goes to the jurisdiction 
of the court, the merits of their case in order to obtain 
an opportunity to try it.10

(1946). If such a claim is stated, the District Court is then empow-
ered to assume jurisdiction and to determine whether the claim is 
good or bad, on the basis of a motion to dismiss for failure to state a 
claim or cause of action. Romero v. International Terminal Operat-
ing Co., 358 U. S. 354, 359 (1959); Montana-Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U. S. 246, 249 (1951). Such 
a dismissal is on the merits, not for want of jurisdiction. Bell v. 
Hood, supra.

10 It is sometimes said that where the district court’s jurisdiction 
is challenged, that court has the power, either on its own motion 
or on motion of a party, to inquire into the facts as they exist for 
purposes of resolving the jurisdictional issue. Land v. Dollar, 330 
U. S. 731, 735 n. 4 (1947), and cases cited; Local 336, American Fed-
eration of Musicians v. Bonatz, 475 F. 2d 433, 437 (CA3 1973). On 
the other hand, if the jurisdictional issue is closely intertwined with or 
dependent on the merits of the case, the preferred procedure is to 
proceed to a determination of the case on the merits. McBeath v. 
Inter-American Citizens for Decency Comm., 374 F. 2d 359, 362- 
363 (CA5), cert, denied, 389 U. S. 896 (1967); Jaconski v. Avisun 
Corp., 359 F. 2d 931, 935-936 (CA3 1966).

The cases cited for the proposition that a district court may 
inquire into jurisdictional facts on a motion to dismiss for want of 
jurisdiction are cases in which the jurisdictional issue was whether 
the plaintiff met the amount-in-controversy requirement. That 
jurisdictional issue is sufficiently independent of the merits of the 
claim to warrant independent examination, if challenged. Where 
the jurisdictional issue is more closely linked to the merits, disposi-
tion of the jurisdictional issue on motion becomes inappropriate. 
Thus in Land v. Dollar, where the complaint alleged that members 
of the United States Maritime Commission were unlawfully holding
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shares of Dollar stock under a claim that the stock belonged to the 
United States, the District Court dismissed on the ground that the 
suit was against the United States. In affirming a reversal of that 
dismissal, the Court said: “[Although as a general rule the District 
Court would have authority to consider questions of jurisdiction on 
the basis of affidavits as well as the pleadings, this is the type of 
case where the question of jurisdiction is dependent on decision of 
the merits.” 330 U. S., at 735. This was true because if the plain-
tiffs prevailed on either of their theories on the merits (that the 
Commission was without authority to acquire the shares, or that 
the contract was simply a pledge of the shares rather than an outright 
transfer), then they would also prevail on the jurisdictional issue. 
And in the McBeath case, supra, the Court of Appeals for the Fifth 
Circuit reversed a pretrial dismissal of a Sherman Act claim on grounds 
of lack of jurisdiction (for failure to show an effect on interstate com-
merce). Relying on Land v. Dollar, it held that the issue of effects 
on interstate commerce was so intertwined with the merits of the 
claim that it was error for the District Court to dismiss without 
giving the plaintiff a full chance to prove his case on the merits.

In cases such as United States v. Employing Plasterers Assn., 347 
U. S. 186 (1954); Mandeville Island Farms n . American Crystal 
Sugar Co., 334 U. S. 219 (1948); and United States v. Yellow Cab 
Co., 332 U. S. 218 (1947), this Court has reviewed “interstate com-
merce” issues in the context of dismissals of antitrust suits prior 
to trial on the merits. Those dismissals, however, were based, not 
upon motions for summary judgment or for dismissal for want of 
jurisdiction, but rather upon motions to dismiss for failure to 
state a claim. In such cases, of course, the allegations of the com-
plaint must be taken as true. Id., at 224. In the case now before 
us, the District Court clearly went beyond the face of the complaint 
and required respondents to produce proof of interstate effects.
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AMERICAN RADIO ASSN., AFL-CIO, et  al . v . 
MOBILE STEAMSHIP ASSN., INC., et  al .

CERTIORARI TO THE SUPREME COURT OF ALABAMA

No. 73-748. Argued October 21, 1974—Decided December 17, 1974

Respondents, an association representing stevedoring companies, and 
a shipper, sought injunctive relief in an Alabama state court 
against picketing of a foreign-flag ship by petitioner maritime 
unions which were protesting as substandard the wages paid the 
foreign crewmen who manned the ship. The trial court issued 
a temporary injunction, and the Alabama Supreme Court affirmed. 
Petitioners contend that the state courts were without jurisdiction 
to grant relief, and that the issuance of an injunction interfered 
with their free speech rights. Held:

1. The jurisdiction of the Alabama courts was not pre-empted 
by the National Labor Relations Act (NLRA). Windward Ship-
ping v. American Radio Assn., 415 U. S. 104. Pp. 219-228.

(a) Even if there is a dispute between petitioners and re-
spondents independent of petitioners’ dispute with foreign-flag ships, 
it is subject to state-court disposition unless it satisfies the juris-
dictional requirements of the NLRA. P. 221.

(b) The fact that the state court’s jurisdiction is invoked by 
stevedores and shippers, rather than by the foreign-ship owners 
as in Windward, supra, does not convert into “commerce” within 
the meaning of the NLRA’s jurisdictional requirements, activities 
that plainly were not such in Windward. Pp. 221-225.

(c) Neither the shipper seeking to ship his products, the 
stevedores who contracted to unload the foreign-flag vessel’s cargo, 
nor the longshoremen employed to do the unloading, were, for 
the purposes of jurisdiction of the National Labor Relations Board 
over a dispute directly affecting the maritime operations of foreign- 
flag vessels, “engaged in or affecting commerce” within the pur-
view of the NLRA, and therefore petitioners’ picketing did not 
even “arguably” constitute an unfair labor practice under § 8 
(b) (4) of the Act, the secondary boycott provision. Pp. 225-228.

2. The Alabama courts’ action in enjoining the picketing vio-
lated no right conferred upon petitioners by the First and Four-
teenth Amendments, because that action is well within that “broad 
field in which a State, in enforcing some public policy, whether of 
its criminal or its civil law, and whether announced by its legisla-
ture or its courts, could constitutionally enjoin peaceful picketing
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aimed at preventing effectuation of that policy,” Teamsters Union 
v. Vogt, Inc., 354 U. S. 284, 293. Pp. 228-232.

(a) Since the picketing here was for a prohibited purpose, 
it is not entitled to protection on the ground that the place where it 
occurred constituted a public forum for presentation of lawful 
communications. Food Employees v. Logan Valley Plaza, 391 
U. S. 308, distinguished. P. 230.

(b) The injunction is supported by a “valid public policy.” 
In the context in which the Alabama Supreme Court stated the 
public policy to be the prevention of “wrongful interference” with 
respondents’ businesses, that term obviously refers to third parties’ 
efforts to induce employees to cease performing services essential 
to the conduct of their employer’s business, third-party participa-
tion being critical to picketing being categorized as “wrongful 
interference.” Pp. 230-231.

(c) Petitioners’ contention that the record fails to support 
the conclusion that there was a substantial question whether the 
picketing constituted “wrongful interference,” is without merit, 
since the question whether evidence is sufficient to make out a 
cause of action created by state law and tried in the state courts 
is a matter for decision by those courts. Pp. 231-232.

291 Ala. 201, 279 So. 2d 467, affirmed.

Rehn qui st , J., delivered the opinion of the Court, in which 
Burg er , C. J., and Whit e , Bla ck mu n , and Powel l , JJ., joined. 
Dougl as , J., filed a dissenting opinion, post, p. 232. Ste wart , J., 
filed a dissenting opinion, in which Dougl as , Bre nnan , and Mar -
sha ll , JJ., joined, post, p. 234.

Howard, Schulman argued the cause and filed briefs for 
petitioners.

Frank McRight argued the cause for respondent Mobile 
Steamship Assn., Inc. With him on the brief was Kirk 
C. Shaw. Alex F. Lankford III argued the cause and 
filed a brief for respondent Malone.*

*J. Albert Woll, Laurence Gold, and Thomas E. Harris filed a 
brief for the American Federation of Labor and Congress of Indus-
trial Organizations as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed by Solicitor 
General Bork for the United States; by Frank L. Wiswall, Jr., for 
the Republic of Liberia; by Robert S. Ogden, Jr., and Joseph
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Mr . Justice  Rehnquist  delivered the opinion of the 
Court.

Petitioners are the six maritime unions which ap-
peared before this Court as respondents in Windward 
Shipping v. American Radio Assn., 415 U. S. 104 
(1974). We granted their petition for certiorari to 
the Supreme Court of Alabama, 415 U. S. 947, in 
order to review their contentions that this case was 
distinguishable from Windward on the pre-emption issue, 
and that the temporary injunction upheld by that court 
had infringed rights guaranteed to them under the 
First and Fourteenth Amendments to the United States 
Constitution.1

As in Windward, this case arises from picketing de-
signed to publicize the adverse impact on American sea-
men of the operations of foreign-flag carriers which 
employ foreign crewmen at wages substantially below 
those paid to American seamen. As in Windward, the 
picketing occurred during 1971, but in this case it took 
place in Mobile, Ala., and was directed against the 
Aqua Glory, a ship of Liberian registry. The pickets 
displayed the same signs and distributed the same litera-
ture as they did in Windward,2 and they were subject to 
the same instructions.

Fortenberry for Westwind Africa Line, Ltd.; and by Bryan F. 
Williams, Jr., for West Gulf Maritime Assn, et al.

1The decision of the Supreme Court of Alabama is reported at 
291 Ala. 201, 279 So. 2d 467 (1973). Because that court validated 
only a temporary injunction, and remanded for trial on the merits, 
an issue has been raised as to our jurisdiction to consider this case. 
We think that Construction Laborers v. Curry, 371 U. S. 542 (1963), 
is conclusive of the finality of the judgment below for the purposes 
of 28 U. S. C. § 1257.

2 The pickets carried signs which read:
“ATTENTION TO THE PUBLIC

THE WAGES AND BENEFITS PAID ABOARD 
THE VESSEL SS [name of vessel] ARE SUB-
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The picketing in each case also had similar results. 
In Windward, we observed: “The picketing, although 
neither obstructive nor violent, was not without effect. 
Longshoremen and other port workers refused to cross 
the picket lines to load and unload petitioners’ vessels.” 
415 U. S., at 108. Here, the Supreme Court .of Alabama, 
in affirming a temporary injunction issued by the Ala-
bama Circuit Court, said of petitioners’ activities in 
Mobile:

“Posting the pickets, as was done on the dock 
adjacent to the Aqua Glory, brought about an im-
mediate refusal by the stevedore workers of the

STANDARD TO THOSE OF THE AMERICAN 
SEAMEN. THIS RESULTS IN EXTREME 

DAMAGE TO OUR WAGE STANDARD AND 
THE LOSS OF OUR JOBS. PLEASE DO NOT 

PATRONIZE [THIS VESSEL], HELP THE 
AMERICAN SEAMEN. WE HAVE NO DISPUTE 

WITH OTHER VESSELS AT THIS SITE.”
[Printed names of the six unions.] App. 6a.

They distributed literature which stated:
“To the Public—American Seamen have lost approximately 50% 

of their jobs in the past few years to foreign flag ships employing 
seamen at a fraction of the wages of American Seamen.

“American dollars flowing to these foreign shipowners operating 
ships at wages and benefits substandard to American Seamen, are 
hurting our balance of payments in addition to hurting our economy 
by the loss of jobs.

“A strong American Merchant Marine is essential to our national 
defense. The fewer American flag ships there are, the weaker our 
position will be in a period of national emergency.

“PLEASE PATRONIZE AMERICAN FLAG VESSELS, SAVE 
OUR JOBS, HELP OUR ECONOMY AND SUPPORT OUR 
NATIONAL DEFENSE BY HELPING TO CREATE A STRONG 
AMERICAN MERCHANT MARINE.

“Our dispute here is limited to the vessel picketed at this site, the 
S. S.---------------” Id., at 7a.

[Printed names of the six unions.]
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locals of International Longshoremen’s Association 
to cross the picket line of the appellant unions. 
About eighty percent of the cargo ships that enter 
the Port of Mobile, sail under a foreign-flag and are 
manned by alien crews.” 3

I
It is apparent from the facts already stated that 

the Houston picketing in Windward and the Mobile 
picketing here were for all practical purposes identical. 
Petitioners refer to Windward as “involving the union 
petitioners in the identical national picketing dispute 
as part of the Committee’s program . . . Brief for 
Petitioners 7 n. 1. But petitioners contend that since the 
state-court plaintiffs in this case are not the foreign 
owners of a picketed ship, as they were in Windward, 
but are instead stevedoring companies which seek to 
service the ship 4 and a shipper who wishes to have his 
crops loaded on it, the question of pre-emption of state-
court jurisdiction by the National Labor Relations Act 
should be answered differently than it was in Windward.5 
Petitioners reason that respondents could have charged 
them with an unfair labor practice under the second-
ary boycott provision of the National Labor Relations 
Act, §8 (b)(4), 49 Stat. 452, as amended, 29 U. S. C. 
§158 (b)(4), and that since petitioners’ activities 
were arguably prohibited under that section, the re-
spondents’ exclusive remedy was to seek relief from 

3 291 Ala., at 205, 279 So. 2d, at 470.
4 The stevedoring companies appear here through their bargaining 

representative, Mobile Steamship Association, Inc.
5 Petitioners also suggest that the result should be different because 

Windward did not involve vessels which, while flying foreign flags, 
were American owned. Petitioners do not, however, direct our 
attention to any evidence in the record as to the ownership of the 
Aqua Glory. In any event, we think this factor irrelevant, in light 
of McCulloch v. Sociedad National, 372 U. S. 10, 19 (1963).
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the National Labor Relations Board. Cf. San Diego 
Building Trades Council n . Garmon, 359 U. S. 236 (1959).

Petitioners’ position in this respect contrasts markedly 
with their posture in the Windward litigation. There 
petitioners, as respondents in this Court, urged that 
“peaceful and truthful primary picketing, non obstructive 
and without trespass upon private property, by Ameri-
can workers protesting substandard wages and benefits 
paid,” are activities “actually protected by the Act.” 
Brief for Respondents in No. 72-1061, 0. T. 1973, p. 15. 
They also urged that “the American seamen’s activities at 
bar constitutes [sic] typical lawful primary picketing, 
sanctioned and protected by the Act, Garner [v. Team-
sters Union, 346 U. S. 485 (1953),] and [Longshoremen 
v.J Ariadne [Co.], 397 U. S. [195,] 202 [(1970)].” 
Brief for Respondents in No. 72-1061, O. T. 1973, p. 16. 
Petitioners apparently urged the same arguments in the 
Texas Court of Civil Appeals, whose judgment we re-
viewed in Windward, because that court stated:

“[A]ppellees’ picketing carefully remained within 
the guidelines for permissible picketing on the 
premises of a secondary employer promulgated in 
Sailor’s Union of the Pacific, 92 N. L. R. B. 547 and 
adopted in Local 761, Inter. Union of Elec., Radio 
and Mach. Wkrs. v. NLRB, 366 U. S. 667 . . . 
(1961).” 6

Petitioners, having failed to persuade this Court in 
Windward that their Houston picketing was protected 
under § 7 of the National Labor Relations Act, 29 U. S. C. 
§ 157, now contend that their Mobile picketing was at 
least arguably a secondary boycott prohibited by § 8 (b) 
(4)(B) of the Act, 29 U. S. C. § 158 (b)(4)(B). They 
would have us hold not only that there is an independent 
controversy between petitioner unions, representing

6 Windward Shipping v. American Radio Assn., 482 S. W. 2d 675, 
678 (1972).



AMERICAN RADIO ASSN. v. MOBILE S. S. ASSN. 221

215 Opinion of the Court

American seamen, and the contracting stevedores rep-
resented by respondent, but also that this independent 
dispute is subject to the jurisdiction of the Board.

Acceptance of petitioners’ argument would result in a 
rule whereby a state court had jurisdiction over a com-
plaint for injunction filed by a foreign-ship owner claim-
ing that picketing activities of a union were interfering 
with his business relationships with a contract stevedore, 
but the same court would have no jurisdiction where the 
contract stevedore sought an injunction on precisely the 
same grounds. The anomaly of such a result is reason 
enough to question it, but we believe that there is a 
more fundamental flaw in petitioners’ claim.

Even if there is a dispute between petitioners and 
respondents which is, in some semantic sense, independ-
ent of petitioners’ dispute with foreign-flag ships, that 
dispute is subject to state-court disposition unless it 
satisfies the jurisdictional requirements of the NLRA. 
In this regard, we note that a necessary predicate for a 
finding by the Board of an unfair labor practice under 
§8 (b)(4)(i) is that the individual induced or encour-
aged must be employed by a “person engaged in com-
merce or in an industry affecting commerce.” Similarly, 
a necessary predicate for finding an unfair labor practice 
under § 8 (b) (4) (ii) is that the person threatened, 
coerced, or restrained must have been engaged in “com-
merce or in an industry affecting commerce,” and a 
necessary predicate for Board jurisdiction of unfair labor 
practices under § 10 (a) of the Act, 29 U. S. C. § 160 (a) 
is that they be practices “affecting commerce.”

Petitioners interpret Windward as having done noth-
ing more than establish that the maritime operations of 
foreign ships are not “in commerce.” They assume that 
Windward said nothing about either the business activi-
ties of persons seeking to deal with such ships, or about 
whether, for these purposes, those activities are “in com-
merce” or “affecting commerce.” Petitioners therefore 
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are able to state that the requirements of §§ 8 (b) (4) and 
10 are satisfied because:

“Unquestionably, the Association, constituting 
stevedoring companies employing longshoremen to 
load and discharge vessels at the port of Mobile, Ala-
bama, is an ‘employer’ engaged in ‘commerce’ under 
the Act, and equally unquestionably, respondent 
Malone, delivering his soybeans to the dock eleva-
tor, is a ‘person’ engaged in ‘commerce,’ under the 
Act.” Brief for Petitioners 15-16.

We do not believe, however, that the line of cases 7 com-
mencing with Benz and culminating in Windward permit 
such a bifurcated view of the effects of a single group of 
pickets at a single site.

In Windward we stated that our task was to determine 
“whether the activities . . . complained of were activities 
‘affecting commerce’ within the meaning of . . . the 
National Labor Relations Act,” 8 and we concluded that 
they were not. 415 U. S., at 105-106. We recognized 
that the picketing activities did not involve the inescap-
able intrusion into the affairs of foreign ships that was 
present in Benz and Incres, but we went on to say that

7 Benz n . Compañía Naviera Hidalgo, 353 U. S. 138 (1957); McCul-
loch v. Sociedad Nacional, 372 U. S. 10 (1963); Incres S. S. Co. v. 
Maritime Workers, 372 U. S. 24 (1963).

8 The relevant definitions appear in 29 U. S. C. §§ 152 (6) and (7): 
“(6) The term 'commerce’ means trade, traffic, commerce, trans-

portation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States and 
any State or other Territory, or between any foreign country and
any State, Territory, or the District of Columbia, or within the
District of Columbia or any Territory, or between points in the
same State but through any other State or any Territory or the
District of Columbia or any foreign country.

“(7) The term 'affecting commerce’ means in commerce, or bur-
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce.”
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the latter cases “do not purport to fully delineate the 
threshold of interference with the maritime operations of 
foreign vessels which makes the LMRA inapplicable.” 
415 U. S., at 114. We further observed:

“At the very least, the pickets must have hoped 
to exert sufficient pressure so that foreign vessels 
would be forced to raise their operating costs to 
levels comparable to those of American shippers, 
either because of lost cargo resulting from the long-
shoremen’s refusal to load or unload the vessels, or 
because of wage increases awarded as a virtual self-
imposed tariff to regain entry to American ports. 
Such a large-scale increase in operating costs would 
have more than a negligible impact on the ‘maritime 
operations’ of these foreign ships, and the effect would 
be by no means limited to costs incurred while in 
American ports. Unlike Ariadne, the protest here 
could not be accommodated by a wage decision on 
the part of the shipowners which would affect only 
wages paid within this country.” 9 Ibid. (Empha-
sis supplied.)

9 Our Brother Ste wart  suggests in dissent that Longshoremen 
v. Ariadne Co., 397 U. S. 195 (1970), requires reversal 
here, because in that case it was held that longshoremen 
servicing foreign-flag vessels in American ports are in “com-
merce” within the meaning of the Act. But the Ariadne court, 
in distinguishing Benz, supra, and McCulloch, supra, stated that 
“[t]he considerations that informed the Court’s construction of the 
statute” in those cases “are clearly inapplicable to the situation 
presented here. The participation of some crew members in the 
longshore work does not obscure the fact that this dispute centered 
on the wages to be paid American residents, who were employed 
by each foreign ship not to serve as members of its crew but rather 
to do casual longshore work.” 397 U. S., at 199. The Court in 
Windward reiterated that distinction:
“The pickets in Ariadne, unlike the pickets in Benz or Incres, were 
primarily engaged in a dispute as to whether an employer should 
hire unionized or nonunionized American workers to perform long-
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While we thus spoke in Windward of the effect of the 
Houston pickets on the maritime operations of foreign 
ships, the quoted passage shows that we fully recognized 
that this effect would not be produced solely by the 
pickets and the messages carried by their signs. It would 
be produced in large part by the refusal of American 
workmen employed by domestic stevedoring companies 
to cross the picket line in order to load and unload cargo 
coming to or from the foreign ships. Since Windward 
held that the Houston picketing was not in or affect-
ing commerce, it would be wholly inconsistent to now 
hold, insofar as concerns Board jurisdiction over a com-
plaint by respondents, that the employer of the long-
shoremen who honored the picket line, or the shipper 
whose goods they did not handle, was in or affecting 
commerce.

That we found it unnecessary to expressly state this 
conclusion in Windward suggests not that the point is 
an undecided one, but that such a conclusion inevitably 
flows from the fact that the response of the employees 
of the American stevedores was a crucial part of the 
mechanism by which the maritime operations of the for-
eign ships were to be affected. The exaction of the “self-

shoremen’s work, and the substandard wages which they were pro-
testing were being paid to fellow American workers.” 415 U. S., 
at 112.
Here the picketing which triggered the dispute was not directed 
toward any wages or conditions of employment of the longshoremen. 
It was instead directed to substandard wages being paid to the 
crews of foreign-flag vessels throughout those vessels’ worldwide 
maritime operations. In Ariadne, on the contrary, the picketing 
was directed toward requiring a foreign-flag vessel to hire unionized 
American workers, rather than nonunionized American workers, to 
service vessels berthed in American ports. That the latter effect 
does not surpass “the threshold of interference with the maritime 
operations of foreign vessels which makes the LMRA inapplicable,” 
Windward, supra, at 114, certainly provides no support for the 
proposition that the former effect also does not surpass that 
threshold.
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imposed tariff to regain entry to American ports” does 
not depend upon American shippers heeding the message 
on the picket signs and declining to ship their cargoes 
in foreign bottoms. The same pressure upon the foreign- 
flag owners will result if longshoremen refuse to load or 
unload their ships. The effect of the picketing on the 
operations of the stevedores and shippers, and thence 
on these maritime operations, is precisely the same 
whether it be complained of by the foreign-ship owners 
or by persons seeking to service and deal with the ships. 
The fact that the jurisdiction of the state courts in this 
case is invoked by stevedores and shippers does not con-
vert into “commerce” activities which plainly were not 
such in Windward.10

Our dissenting Brethren contend that our disposition 
is inconsistent with the Court’s decision in Hattiesburg 
Building & Trades Council v. Broome, 377 U. S. 126 
(1964), and with the Board’s decision in Sailors’ Union 
of the Pacific {Moore Dry Dock), 92 N. L. R. B. 547 
(1950). Hattiesburg dealt with the quite different ques-
tion of applying the Board’s own limitation of its statu-
tory jurisdiction to those cases which have “a substantial 
effect on commerce.” 23 N. L. R. B. Ann. Rep. 7 (1958) 
(emphasis added). The Board had promulgated a series 
of administratively established standards, in effect ceding 
to state courts and agencies disputes involving entities 
which admittedly “affected commerce,” but whose volume 
of interstate business was not “sufficiently substantial 
to warrant the exercise of [Board] jurisdiction.” 29

10 In so holding, we need cast no doubt on those cases which hold 
that the Board has jurisdiction under § 8 (b) (4) of domestic second-
ary activities which are in commerce, even though the primary 
employer is located outside the United States. See Madden v. 
Grain Elevator Workers Local ^18, 334 F. 2d 1014 (CA7 1964), 
cert, denied, 379 U. S. 967 (1965); Grain Elevator Workers Local 
418 v. NLRB, 126 U. S. App. D. C. 219, 376 F. 2d 774, cert, 
denied, 389 U. S. 932 (1967).
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U. S. C. § 164 (c). The standards provided that they 
could be “satisfied by reference to the business opera-
tions of either the primary or the secondary employer.” 
Hattiesburg, supra, at 126. Because of this provision, 
the Board had not in fact ceded its jurisdiction 
over the particular dispute that had been presented to 
the Mississippi courts. In Hattiesburg this Court did 
no more than enforce the natural consequence of this 
fact by holding that Garmon deprived the state courts 
of jurisdiction. We find nothing in that holding incon-
sistent with what we say or hold here. Certainly 
Hattiesburg does not, as Mr . Justic e  Stewart ’s dissent 
would have it, stand for the proposition that a secondary 
employer’s domestic business activities may be the basis 
for Board jurisdiction where the primary dispute is be-
yond its statutory authority over unfair labor practices 
“affecting commerce.” 29 U. S. C. § 160 (a).

That dissent’s treatment of Moore Dry Dock, supra, 
reads a great deal more into that 1950 Board decision 
than its language and analysis can support. The 
decision itself contains no reference whatever to the 
jurisdiction of the Board over the primary employer, 
the foreign-flag vessel Phopho, and neither the deci-
sion nor the Trial Examiner’s report considered the 
jurisdictional challenge presently confronting this Court. 
The Trial Examiner’s report, from which that dissenting 
opinion quotes, did state that the Board, in an appar-
ently unreported determination, had previously dis-
missed a petition for election aboard the Phopho, 92 
N. L. R. B. 547, 560-561. The report later acknowledged 
that the Board had “left somewhat obscure the precise 
legal basis” of its jurisdictional ruling, a comment which 
was evoked by the contention that because the primary 
employer was “clearly engaged in commerce,” the ruling 
must have been based on a different jurisdictional defect. 
Id., at 568. This Court in Benz n . Compania Naviera 
Hidalgo, 353 U. S. 138 (1957), not only noted that Moore
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Dry Dock involved a different situation, but also rather 
pointedly stated: “We need only say that these cases are 
inapposite, without, of course, intimating any view as 
to their result.” 353 U. S., at 143 n. 5. A 1950 Board 
precedent such as this can scarcely be regarded as con-
trolling when it is clearly contrary to the thrust of this 
Court’s Benz-Windward line of cases.

Petitioners rely on Teamsters Union n . N. Y., N. H. 
& H. R. Co., 350 U. S. 155 (1956), and Plumbers’ Union 
v. Door County, 359 U. S. 354 (1959), for the proposi-
tion that even though the Board may not have jurisdic-
tion over the primary labor relations of a party which is 
excluded from the Act’s definition of “employer,” 11 it is 
nonetheless competent to consider secondary disputes 
involving such a party. In Teamsters Union, supra, a 
railroad was held to be barred from seeking relief in the 
state courts against a secondary boycott. The Court 
held that while the railroad was not a statutory “em-
ployer,” it was nonetheless a “person” protected by § 8 
(b)(4). A similar result was reached in Door County, 
supra, in which a non-“employer” county sought state 
court relief, not with respect to activities of its own 
employees, but with respect to a claimed secondary boy-
cott arising from picketing against a nonunion subcon-
tractor working on an addition to the county courthouse. 
While these cases establish the proposition that an entity 
which is not within the Act’s definition of “employer” 

11 The definition appears in 29 U. S. C. § 152 (2):
“(2) The term ‘employer’ includes any person acting as an agent 

of an employer, directly or indirectly, but shall not include the United 
States or any wholly owned Government corporation, or any Federal 
Reserve Bank, or any State or political subdivision thereof, or any 
corporation or association operating a hospital, if no part of the net 
earnings inures to the benefit of any private shareholder or individual, 
or any person subject to the Railway Labor Act, as amended from 
time to time, or any labor organization (other than when acting as 
an employer), or anyone acting in the capacity of officer or agent of 
such labor organization.”
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may nonetheless be a “person” for purposes of protec-
tion against secondary boycotts, neither they nor any 
other case decided by this Court suggests that the Board 
has jurisdiction of §8 (b)(4) complaints if the alleged 
unfair labor practice does not affect commerce. Indeed, 
in Door County, supra, the Court pointedly inquired 
whether the out-of-state origin of construction materials 
was sufficient to establish the jurisdictionally required 
effect on interstate commerce. 359 U. S., at 356.

Here, neither the farmer seeking to ship his soybeans, 
the stevedores who contracted to unload the cargo of the 
foreign-flag vessel, nor the longshoremen whom the steve-
dores employed to carry out this undertaking, were for 
these purposes engaged in or affecting commerce within 
the purview of the National Labor Relations Act. There-
fore the petitioners’ picketing did not even “arguably” vi-
olate § 8 (b) (4) (B) of that Act. Since Congress did not 
intend to strain through the filament of the NLRA picket-
ing activities which so directly affect the maritime opera-
tions of foreign vessels, we hold that the Alabama courts 
were competent to apply their own law in resolving the 
dispute between petitioners and respondents unless, as 
petitioners claim, such a resolution violated petitioners’ 
rights under the First and Fourteenth Amendments.

II
After concluding that the state courts had jurisdiction, 

the Supreme Court of Alabama considered whether the 
picketing was protected by the First and Fourteenth 
Amendments. Relying on Teamsters Union v. Vogt, Inc., 
354 U. S. 284 (1957), it concluded that if the picketing 
compromised valid public policies, it was not protected 
by its putative purpose of conveying information. The 
court therefore thought that the matter narrowed to 
whether or not the picketing had a purpose or objective to 
“wrongfully interfere” with respondents’ businesses. Rec-
ognizing that the unions were appealing a temporary in-
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junction, issued as a matter of equitable discretion to pre-
serve the status quo pending final resolution of the dispute, 
the court inquired only whether there was evidence of 
a prohibited purpose sufficient to establish that the trial 
judge had not abused the “wide discretion” he possesses 
in such matters. The court found such evidence in the 
testimony of a local union official charged with carrying 
out the picketing. He had expressed the hope that 
union men would not cross the lines, that the port would 
become cluttered with foreign ships unable to load or 
unload, and that the docks would be shut down. On 
this basis the court concluded that a substantial ques-
tion was presented as to whether the picketing had a 
prohibited purpose, and that the trial judge had not 
abused his discretion.

Petitioners repeat their First and Fourteenth Amend-
ment arguments before this Court. They contend that 
the picketing was expressive conduct informing the pub-
lic of the injuries they suffer at the hands of foreign 
ships, and “imploring the public” to “ ‘Buy American’ or 
‘Ship American.’ ” Brief for Petitioners 21. This 
conduct, they contend, constitutes “the lawful exercise 
of protected fundamental rights of free speech,” and is 
thus not subject to injunction.

We think this line of argument is foreclosed by our 
holding in Vogt, supra. There the Court, in an opinion by 
Mr. Justice Frankfurter, reviewed the cases in which we 
had dealt with disputes involving the interests of pickets 
in disseminating their message and of the State in pro-
tecting various competing economic and social interests. 
Vogt endorsed the view that picketing involves more 
than an expression of ideas, 354 U. S., at 289, and 
referred to our “growing awareness that these cases 
involved not so much questions of free speech as review 
of the balance struck by a State between picketing that 
involved more than ‘publicity’ and competing inter-
ests of state policy.” Id., at 290. The Court con- 
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eluded that our cases “established a broad field in which 
a State, in enforcing some public policy, whether of its 
criminal or its civil law, and whether announced by its 
legislature or its courts, could constitutionally enjoin 
peaceful picketing aimed at preventing effectuation of 
that policy.” Id., at 293. We believe that in the 
case now before us Alabama’s interference with petition-
ers’ picketing is well within that “broad field.”

Petitioners seek to escape from Vogt in three ways. 
First, they contend that this case is squarely controlled 
by Food Employees v. Logan Valley Plaza, 391 U. S. 308 
(1968). In that case, claim petitioners, picketing “iden-
tical as at bar, [designed] to peacefully and truthfully 
publicize substandard wages and concomitantly request 
the public not to patronize the picketed entity,” was held 
to be protected. Brief for Petitioners 20. In rejecting this 
contention, we need only point out that Logan Valley 
concerned the location of picketing, not its purpose; 
indeed, it was on exactly this basis that the Logan Valley 
Court distinguished the line of cases culminating in Vogt. 
391 U. 8., at 314. Logan Valley established only that 
in some circumstances private business property can be 
so thoroughly clothed in the attributes of public prop-
erty that it may not be completely closed as a public 
forum to those who wish to present otherwise lawful 
communications.

Petitioners’ second argument is that the injunction 
here is not supported by a “valid public policy,” as 
required by Vogt. They point out that while the Ala-
bama Supreme Court stated the public policy to be the 
prevention of “wrongful interference” with respondents’ 
businesses, it did not expressly define that term. We, 
however, think it obvious that in this context “wrongful 
interference” refers to efforts by third parties to induce 
employees to cease performing services essential to the 
conduct of their employer’s business. That third-party 
participation is critical to picketing being categorized as
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“wrongful interference” is clear from Pennington v. 
Birmingham Baseball Club, 277 Ala. 336, 170 So. 2d 410 
(1964), a case cited by the Alabama Supreme Court in 
its opinion in this case.

In Pennington the Supreme Court of Alabama indi-
cated that the state policy against “wrongful inter-
ference” is quite analogous to the federal policy of 
prohibiting secondary boycotts, and is based on similar 
considerations. The State’s policy also appears to be 
based on the state interest in preserving its economy 
against the stagnation that could be produced by pickets’ 
disruption of the businesses of employers with whom 
they have no primary dispute. At Mobile the picket-
ing threatened to eliminate the 70% to 80% of the 
stevedores’ business that depended on foreign shipping, 
and to cause serious losses for farmers whose agricultural 
crops required immediate harvesting and shipping.12 
Under Vogt, supra, the State may prefer these interests 
over petitioners’ interests in conveying their “ship Ameri-
can” message through the speech-plus device of dockside 
picketing.

Petitioners’ final contention is that the record fails to 
support the conclusion that a substantial question existed 
as to whether the picketing constituted “wrongful inter-
ference” under Alabama law. The question of whether 
evidence is sufficient to make out a cause of action 
created by state law and tried in the state courts is a 
matter for decision by those courts. Insofar as petition-
ers’ argument on this score may be read to suggest that 
the evidence before the Alabama court would not sup-
port a finding that their activities were such as could be 
enjoined under Vogt, supra, we reject it. Petitioners 
seem to argue that the Alabama courts were bound by 

12 The record indicates that all grain storage facilities in the 
Mobile area were full. Additional soybeans could be harvested only 
as those already stored were transferred to waiting vessels. App. 
77a-80a.
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the statements of purpose appearing on the pickets’ signs 
and literature, and that in any event one local official’s 
statements of his hopes and expectations as to the picket-
ing’s effect could not override those stated purposes. 
This argument ignores the wide latitude open to triers of 
fact to make factual determinations on the basis of 
rational inferences which arise from the nature, location, 
and effect of picketing. See Vogt, supra, at 286, 295; 
Plumbers Union v. Graham, 345 U. S. 192,197-200 ( 1953).

Concluding that the jurisdiction of the Alabama courts 
in this case was not pre-empted by the National Labor 
Relations Act, and that the action of those courts in 
enjoining the picketing at Mobile violated no right con-
ferred upon petitioners by the First and Fourteenth 
Amendments, we affirm the judgment of the Supreme 
Court of Alabama. Affirmed

Mr . Justi ce  Douglas , dissenting.
I agree with my Brother Stewart  that the dispute in 

the present case is within the jurisdiction of the National 
Labor Relations Board and that that jurisdiction is ex-
clusive of state jurisdiction. The foreign-flag ship in-
volved in the present controversy is Liberian. Hence I 
add a few observations generated by Noël Mostert’s Super-
ship (1974) discussing the problems of the big new oil 
tankers and their vast pollution of the oceans of the world. 
He puts Liberian-flag ships in the following perspective:

“Liberia now has the world’s largest merchant ma-
rine, followed by Japan and Britain, and her lead 
is rapidly increasing ; flag of convenience fleets have 
regularly grown at rates more than twice those of 
world fleets as a whole. Liberia and Panama to-
gether now own, on paper, nearly a quarter of world 
shipping. Tankers dominate these expatriate fleets.

“Thirty-five to 40 percent of the Liberian tonnage 
is American-owned, and an additional 10 percent of
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it is American-financed, which helps explain where 
the American merchant fleet, in steady decline since 
the end of the war, has taken itself. According to 
law, American-flag ships must be built in the United 
States and must be three-quarters manned by Amer-
icans. American shipbuilding costs used to be 
double those elsewhere (inflation abroad has helped 
make them competitive again), and American sea-
men’s wages are still higher than elsewhere. . . .

“Flag of convenience operators often say that 
their ships, especially many of those under the Li-
berian flag, are among the largest, best-equipped, and 
most modern in the world. This may be true. But 
ships are only as good as the men who run them, and 
the record is not impressive. Old ships traditionally 
have a higher casualty rate than new ones. Liberian 
losses between 1966 and 1970 not only averaged twice 
as high as those of the other major maritime nations, 
but, contrary to the rule, the ships they were losing 
were on the whole new ones, certainly newer than the 
ones lost by the other principal merchant marines: 
the average age of Liberian losses in that four-year 
period was 8.7 years, while that of the Japanese and 
Europeans averaged 12 years.

“To a disconcerting degree, oil cargoes have been 
delivered in recent years by improperly trained and 
uncertificated officers aboard ships navigating with 
defective equipment.” Id., at 58-59.

While the Liberian-flag vessel in the present case was 
not an oil tanker, the quoted passages demonstrate the 
scope of the public interest of our people in keeping 
marine traffic in more responsible hands than those which 
the “flag of convenience” commonly uses. No public 
issue is today more important, at least to the life of the 
oceans of the world and the well-being of our own work-
ing force. Large national interests ride on today’s de-
cision. Congress, in this type of case, has appropriately 
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made the National Labor Relations Board the exclusive 
arbiter of the present controversy, as my Brother Stew -
art  convincingly demonstrates. I accordingly would re-
verse the judgment below.

Mr . Just ice  Stewart , with whom Mr . Justice  Doug -
las , Mr . Just ice  Brennan , and Mr . Justice  Marsha ll  
join, dissenting.

The issue in the present case is quite different from the 
issue decided last Term in Windward Shipping v. Ameri-
can Radio Assn., 415 U. S. 104. Because the dispute in 
this case clearly “affects commerce” and thus falls within 
the exclusive regulatory power of the National Labor 
Relations Board, I would reverse the judgment before us.

In Windward Shipping, the owners and managing 
agents of two foreign-flag vessels sought injunctive relief 
in state courts in Texas to bar picketing of their vessels 
by several American maritime unions. The unions were 
attempting to publicize the competitive advantage en-
joyed by foreign-flag vessels because of the substantial 
disparity between foreign and domestic seamen’s wages. 
The vessels’ owners and managing agents asked the state 
courts to enjoin the picketing as tortious under Texas law. 
The primary basis for this claim was that the picketing 
sought to induce the foreign-flag vessel owners and their 
foreign crews to break pre-existing contracts. The Texas 
courts concluded that they lacked jurisdiction to consider 
the complaint of interference with contract because the 
dispute between the foreign-flag shipowners and the 
American unions was “arguably” within the jurisdiction 
of the National Labor Relations Board.

In reversing the judgment of the Texas Court of Civil 
Appeals, this Court reaffirmed earlier cases that had recog-
nized that “Congress, when it used the words ‘in com-
merce’ in the [Labor Management Relations Act], simply 
did not intend that Act to erase longstanding principles of 
comity and accommodation in international maritime
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trade.” 415 U. 8., at 112-113. In those earlier cases the 
Court had concluded that maritime operations of foreign- 
flag ships employing alien seamen are not in “commerce” 
within the meaning of § 2 (6) of the National Labor 
Relations Act, as amended by the LMRA, 29 U. S. C. 
§ 152 (6). Therefore, disputes affecting those operations 
do not “affect commerce,” and are not within the juris-
diction of the Board. See Benz v. Compania Naviera 
Hidalgo, 353 U. S. 138; McCulloch v. Sociedad National, 
372 U. S. 10; Incres S. 8. Co. v. Maritime Workers, 372 
U. S. 24.

Although the union activity sought to be enjoined by 
the foreign-flag shipowners in Windward Shipping did not 
involve the same degree of intrusion into the internal 
affairs of foreign vessels that was present in Benz, Mc-
Culloch, and Incres, the Court concluded that the eco-
nomic impact upon foreign shipping from the unions’ 
conduct might severely disrupt the maritime operations 
of the foreign vessels. “Virtually none of the predictable 
responses of a foreign shipowner to picketing of this type,” 
the Court noted, “would be limited to the sort of wage-
cost decision benefiting American workingmen which the 
LMRA was designed to regulate.” 415 U. S., at 115. Cf. 
Longshoremen v. Ariadne Co., 397 U. S. 195. Accord-
ingly? the Court held that the Texas courts had jurisdic-
tion over the foreign shipowners’ complaint that the 
union activity was interfering with pre-existing contracts 
between the owners and their crews.

The question presented by this case, however, is not 
whether state-court jurisdiction over a dispute between 
owners of foreign-flag vessels and American maritime 
unions is outside the scope of the Act, as it was in Wind-
ward Shipping. Rather, the question is whether state 
courts have jurisdiction over a complaint by an associa-
tion of American stevedoring companies that secondary 
pressure caused by the picketing of American maritime 
unions constituted a wrongful interference with the 
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American companies’ right to carry on their lawful busi-
ness. Neither the language of the Act nor the principles 
of comity underlying our decision in Windward Shipping 
support the Court’s conclusion that this dispute between 
American employers and American unions is outside the 
jurisdiction of the Labor Board.

As in Windward Shipping, the labor dispute in this 
case began when six American maritime unions picketed a 
foreign vessel to publicize the adverse consequences to 
American seamen of the low wages paid by the foreign 
shipowner. As a result of the picketing, American long-
shoremen and other workers employed by the member 
companies of the Mobile Steamship Association refused 
to service the foreign-flag vessel. It was this allegedly 
unlawful secondary pressure generated by the maritime 
unions’ picketing that the Mobile Steamship Association 
sought to enjoin in state court as a tortious interference 
with its right to contract and to carry on its lawful 
business.

The allegedly tortious secondary pressure that formed 
the basis for Mobile Steamship Association’s state-court 
complaint is precisely the type of concerted activity made 
subject to Board regulation by § 8 (b) (4) (i) (B) of the 
National Labor Relations Act, as amended, 73 Stat. 
542, 29 U. S. C. § 158 (b)(4)(i)(B). That section, de-
signed to shield neutral third parties from the adverse 
impact of labor disputes in which they are not involved, 
makes it an unfair labor practice for a labor organization 
“to induce or encourage any individual employed by 
any person engaged in commerce or in an industry affect-
ing commerce to engage in, a strike or a refusal in the 
course of his employment to use, manufacture, process, 
transport, or otherwise handle or work on any goods, arti-
cles, materials, or commodities . . . where ... an object 
thereof is . . . forcing or requiring any person ... to cease 
doing business with any other person . . . .”

I cannot agree with the Court’s conclusion that the



AMERICAN RADIO ASSN. v. MOBILE S. S. ASSN. 237

215 Ste war t , J., dissenting

secondary dispute between the American maritime unions 
and the Mobile Steamship Association that is the basis 
for this lawsuit fails to satisfy all the jurisdictional re-
quirements of § 8 (b)(4)(B).1 Windward Shipping and 
the cases on which it relied have established that the 
maritime operations of foreign-flag ships employing alien 
seamen are not in “commerce” within the meaning of 
the Act. Accordingly, we held in those cases that labor 
disputes affecting those operations do not “affect com-
merce,” so far as the Act is concerned. But those de-
cisions cannot be read to suggest that American stevedor-
ing companies whose American employees load and un-
load both American- and foreign-flag vessels in American 
ports are not “engaged in commerce or in an industry af-
fecting commerce.” Indeed, in Longshoremen v. Ariadne 
Co., 397 U. S., at 200, we held that longshoremen serv-
icing foreign-flag vessels in American ports are in “com-
merce” within the meaning of § 2 (6) of the Act, and 
thus subject to the regulatory power of the Board. Con-
sequently, stevedoring companies employing such long-
shoremen must be “engaged in commerce or in an industry 
affecting commerce” within the meaning of § 8 (b) (4) 
(B), and a labor dispute affecting their operations neces-
sarily “affects commerce” within the meaning of the Act.

The Court’s contrary conclusion appears to be based 
on the premise that it would be “wholly inconsistent” 
to hold that the unions’ picketing was not “affecting 
commerce” so far as the primary dispute with the foreign- 
flag shipowner was concerned but was “affecting com-
merce” in the secondary dispute here involved. Ante, 
at 224. The Court does not indicate that a secondary 

1 Nobody has suggested that the maritime unions engaged in the 
secondary picketing are not “labor organizations” within the mean-
ing of § 2 (5) of the Act, 29 U. S. C. § 152 (5), or that the long-
shoremen and other workers who refused to cross the picket lines 
and service the foreign-flag vessel are not “employees” within the 
meaning of § 2 (3), 29 U. S. C. § 152 (3).
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dispute between the maritime unions and the Mobile 
Steamship Association could never “affect commerce” 
within the meaning of the Act, unlike the Windward Ship-
ping dispute between the unions and the foreign ship-
owners which would never “affect commerce.”

If the maritime unions had a primary dispute with 
American-flag shipowners, that dispute would clearly 
“affect commerce” within the meaning of the Act, and 
would thus clearly fall within the Board’s regulatory 
power. To avoid inconsistency the Court would pre-
sumably conclude that a secondary dispute between steve-
doring companies and maritime unions in such a situation 
would also “affect commerce.” The Court would thus 
make the determination whether an American stevedoring 
company was “engaged in an industry affecting corh- 
merce,” the § 8 (b)(4)(B) jurisdictional requirement, de-
pend entirely on whether in a particular case a primary 
labor dispute to which the stevedoring company was not 
privy was between an American union and an American- 
flag shipowner or an American union and a foreign-flag 
shipowner. “The anomaly of such a result is reason 
enough to question it. .. .” Ante, at 221.

More importantly, the Court’s conclusion that this 
secondary dispute between an American employer and 
American unions does not affect commerce because the 
primary dispute between the unions and foreign-flag 
shipowners is not within the Board’s jurisdiction squarely 
conflicts with our decision, in Hattiesburg Building & 
Trades Council n . Broome, 3T7 U. S. 126. In that case, an 
employer subjected to secondary pressure brought suit in 
state court to enjoin picketing at its premises. After 
finding that the primary employer was not in “commerce” 
within the meaning of the Act, the state court ruled that 
the pre-emption doctrine of San Diego Building Trades 
Council v. Garmon, 359 U. S. 236, was not applicable. The 
state court then enjoined the secondary picketing of the 
union. This Court unanimously reversed that judgment,
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holding that the record clearly showed that “the sec-
ondary employer’s operations met the [Board’s] juris-
dictional requirements. Since the union’s activities in 
this case were arguably an unfair labor practice, the state 
court had no jurisdiction to issue the injunction.” 377 
U. S., at 127 (emphasis added; citations omitted).

The unanimous holding in Broome that exclusive Board 
jurisdiction over a secondary dispute exists although the 
primary dispute did not “affect commerce” within the 
meaning of the Act finds solid support in the language of 
§ 8 (b) (4) (B) itself. The section expressly requires that 
the neutral, secondary employer be “engaged in com-
merce or in an industry affecting commerce.” However, 
it requires only that the primary object of the secondary 
pressure be a “person.” As defined by § 2 (1) of the Act, 
29 U. S. C. § 152 (1), there is no requirement that a “per-
son,” which includes “individuals, labor organizations, 
partnerships, associations, [and] corporations,” either be 
“engaged in commerce or in an industry affecting com-
merce,” or otherwise be within the jurisdiction of the Act. 
See Plumbers’ Union v. Door County, 359 U. S. 354 
(governmental unit); Teamsters Union v. N. Y., N. H. 
& H. R. Co., 350 U. S. 155 (railroad). Thus, the fact 
that the foreign-flag vessel which was the primary object 
of the unions’ picketing activity was not in “commerce” 
cannot stand as a bar to the Board’s exercise of jurisdic-
tion over the secondary dispute in this case.

Neither considerations of comity nor a “reluctance to 
intrude domestic labor law willy-nilly into the complex 
of considerations affecting foreign trade,” Wind-
ward Shipping v. American Radio Assn., 415 U. S., at 
110, justifies the Court’s disregard of the clear language 
of §8 (b)(4)(B) or its failure to follow the Broome 
decision. The dispute before the Alabama courts did 
not involve the maritime operations of the foreign-flag 
vessel that was the primary target of the unions’ activity. 
The shipowners were not parties to the state-court law-
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suit. The injunction approved by the Alabama Supreme 
Court is concerned solely with union interference with 
operations and contractual relations of the Mobile Steam-
ship Association at the Port of Mobile. That one of 
the contractual relationships allegedly interfered with 
was between members of the Association and a foreign- 
flag vessel is not apparent from the face of the state-
court injunction.2

In short, the dispute between American workingmen 
and unions and their American employers was well within 
the boundaries of the Act as we have defined those 
boundaries in Windward Shipping, Benz, McCulloch, and 
Incres. As such, it is indistinguishable from a number of

2 The Alabama courts enjoined the six maritime unions, their 
officers, members, and employees, from:

“1. Loitering, congregating, or picketing, by standing, walking, 
marching, sitting, or otherwise, at or near any part of the premises 
owned, occupied, or used by members of Complainant Mobile Steam-
ship Association, Inc.

“2. In any manner interfering with or obstructing, by words or 
actions, any person or persons working for or desiring to work for 
members of Complainant Mobile Steamship Association, Inc.

“3. Interfering with the operations of any member of Complainant 
Mobile Steamship Association, Inc. in any manner whatsoever.

“4. Picketing or interfering at or near Complainant Mobile Steam-
ship Association, Inc. and its members’ premises or premises used by 
Complainant Mobile Steamship Association’s members in a manner 
calculated to intimidate Complainant Mobile Steamship Association’s 
members’ employees or anyone working in association with the Com-
plainant Mobile Steamship Association’s members, or any other per-
son entering or leaving or attempting to enter or leave Mobile 
Steamship Association’s members’ premises, or calculated to induce 
any such persons not to report or apply for work at Mobile Steam-
ship Association’s members’ premises, or any facility used by Mobile 
Steamship Association’s members.

“5. Picketing directed at vessels with whom members of the Mobile 
Steamship Association, Inc. have contractual relations.

“6. Interfering with the contractual relations existing or to exist 
between the members of the Mobile Steamship Association, Inc. 
and companies owning and/or operating vessels calling at the Port of 
Mobile.”
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secondary boycott cases over which the Board has exer-
cised its exclusive jurisdiction. For example, in Sailors’ 
Union of the Pacific {Moore Dry Dock), 92 N. L. R. B. 
547, the Board considered charges by an American dry-
dock owner that union picketing of a Panamanian ship 
tied up at the drydock constituted unlawful secondary 
activity. The union was picketing in an attempt to be 
recognized as the bargaining representative of the Pana-
manian shipowner’s crew. Prior to the Board’s consid-
eration of the secondary dispute, the union had filed a 
petition for certification with the Regional Director of 
the NLRB. The petition was dismissed “ ‘inasmuch as 
the internal economy of a vessel of foreign registry and 
ownership is involved.’ ” Upon appeal, the Board sus-
tained the Regional Director’s action on the ground that 
“ ‘upon the facts presently existing in this case, it does 
not appear that the Board has jurisdiction over the [e]m- 
ployer.’” Id., at 560-561. Notwithstanding the Board’s 
refusal to exercise jurisdiction over the primary dispute 
because it involved a foreign-flag vessel, the Board as-
sumed jurisdiction over the secondary dispute between 
the union and the drydock owner. This Court in Benz 
observed that the Board’s assumption of jurisdiction over 
the secondary dispute in Moore Dry Dock was very dif-
ferent from an attempt to assert jurisdiction over the 
primary dispute involving the foreign-flag shipowner. 
Benz v. Campania Naviera Hidalgo, 353 U. S., at 143 n. 5.3

Because the secondary dispute in this case implicates 
only American employers and their American employees, 
following the literal language of §8 (b)(4)(B) and 

3 The only two Courts of Appeals that appear to have addressed 
the question have also sustained Board jurisdiction over secondary 
disputes involving American employers and unions despite the fact 
that the primary dispute involved foreign-flag vessels. Madden n . 
Grain Elevator Workers Local 418, 334 F. 2d 1014 (CA7); Grain 
Elevator Workers 4.I8 v. NLRB, 126 U. S. App. D. C. 219, 376 F. 2d 
774.
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recognizing the Board’s exclusive jurisdiction over the 
dispute would not in any way undermine the principles 
of comity emphasized in our decision in Windward Ship-
ping. The Board will only decide whether the secondary 
effects of the dispute are prohibited by § 8 (b)(4)(B). 
Exercise of this jurisdiction will not “thrust the National 
Labor Relations Board into ‘a delicate field of interna-
tional relations.’ ” Longshoremen v. Ariadne Co., 397 
U. S., at 199. Certainly a Board decision that secondary 
pressure violated § 8 (b)(4)(B) would not risk interfer-
ence with international maritime trade. Nor would a 
decision that the secondary pressure did not violate 
§ 8 (b) (4) (B) endanger the foreign-flag shipowners’ in-
terests in preserving the integrity of their maritime oper-
ations from the impact of the unions’ picketing. These 
interests are fully protected under Windward Shipping 
by permitting the foreign-ship owner to seek an injunc-
tion in state court.

Where activities by parties subject to the regulatory 
power of the National Labor Relations Board are “argu-
ably” prohibited by § 8 of the National Labor Relations 
Act, the general rule is that the jurisdiction of the Board 
is exclusive, pre-empting both federal- and state-court 
jurisdiction. San Diego Building Trades Council v. Gar-
mon, 359 U. S., at 245; see Longshoremen v. Ariadne Co., 
supra, at 201-202 (White , J., concurring). Despite 
this rule the Solicitor General has suggested as amicus 
curiae that we recognize concurrent jurisdiction in state 
courts and the Board to enjoin secondary conduct when 
the primary dispute involves a foreign-flag vessel. Con-
gress adopted such a proposal for concurrent state-court 
jurisdiction to award damages for conduct that vio-
lates § 8 (b) (4). § 303, Labor Management Relations Act, 
as amended, 29 U. S. C. § 187; see Teamsters Union v. 
Morton, 377 U. S. 252. But Congress expressly rejected a 
proposal for a comparable exception to the general rule of 
exclusive jurisdiction for complaints seeking injunctive
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relief against secondary conduct arguably prohibited by 
§8 (b)(4).4 The only distinction between the amend-
ment providing for general concurrent jurisdiction over 
secondary conduct rejected by Congress and the scheme 
suggested by the Government is that the Solicitor Gen-
eral would limit concurrent state-court jurisdiction to 
secondary disputes in which the primary employer was 
a foreign-flag shipowner. Windward Shipping fully pro-
tects the interests of these shipowners in maintaining the 
integrity of the maritime operations of their vessels by 
permitting them to seek state-court injunctions. Conse-
quently, this distinction cannot justify overruling the 
congressional determination that American employers 
who enjoy the protection of § 8 (b) (4) should be limited 
to securing injunctive relief through the Board.

The Solicitor General also argues that there is no justifi-
cation for the pre-emption doctrine in cases involving 
secondary disputes where the primary dispute is outside 
the jurisdiction of the Board. That position, of course, 
directly conflicts with Hattiesburg Building & Trades 
Council v. Broome, 377 U. S. 126, where this Court, as 
previously noted, reversed a state-court injunction di-
rected against secondary conduct, holding the pre-emption 
doctrine applicable even though the Board had no juris-
diction over the primary dispute.

4 When Congress was considering the Taft-Hartley bill in 1947, 
an amendment was proposed in the Senate which would have given 
an injured party suffering from a secondary boycott the right to go 
directly into a district court and seek injunctive relief. 93 Cong. Rec. 
4835. Senator Taft opposed the amendment, arguing that resist-
ance to providing a private injunctive remedy in cases of secondary 
boycotts was so strong that the language of the committee bill 
authorizing the Board alone to obtain injunctive relief should be re-
tained. Senator Taft proposed that private parties be given only 
the right to sue for damages. Id., at 4843-4844. The amend-
ment was thereafter defeated, id., at 4847; and Senator Taft’s pro-
posal for a private-damages remedy, presently LMRA § 303, 29 
U. S. C. § 187, was adopted. 93 Cong. Rec. 4874r-4875.
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Moreover, even though the primary dispute is outside 
the Board’s jurisdiction, there is a continuing need to 
avoid development of conflicting rules of substantive law 
governing concerted secondary conduct. Through initial 
passage and subsequent amendment of §8 (b)(4)(B), 
Congress has clearly stated that certain types of sec-
ondary activity are illegal without regard to the identity 
of the primary employer. But just as deliberately, Con-
gress has chosen not to prohibit resort to certain types of 
secondary pressure. If the Alabama law of secondary 
boycotts can be applied to proscribe conduct that Con-
gress decided not to prohibit when it enacted § 8 (b) (4) 
(B), “the inevitable result would be to frustrate the con-
gressional determination to leave this weapon of self-
help available, and to upset the balance of power between 
labor and management expressed in our national labor 
policy. ‘For a state to impinge on the area of labor com-
bat designed to be free is quite as much an obstruction of 
federal policy as if the state were to declare picketing free 
for purposes or by methods which the federal Act pro-
hibits.’ ” Teamsters Union v. Morton, 377 U. 8., at 260, 
quoting Gamer v. Teamsters Union, 346 U. S. 485, 500.

The need to avoid conflicting rules of substantive law 
in the labor relations area and the desirability of leaving 
the development of such rules to the National Labor Re-
lations Board, the agency created by Congress for that 
purpose, is a “primary justification for the pre-emption 
doctrine.” Vaca v. Sipes, 386 U. S. 171, 180. Because 
the secondary activity of the maritime unions challenged 
by the Mobile Steamship Association “arguably” violates 
§8 (b)(4)(B) of the Act, that need is fully present in 
the instant case.

In sum, the dispute between the American unions and 
the American stevedoring companies in this case clearly 
“affects commerce” within the meaning of the Act and 
thus falls within the exclusive regulatory power of the 
National Labor Relations Board. The judgment of the 
Alabama Supreme Court should, therefore, be reversed.
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Petitioners, a mother and her son, brought a diversity action against 
respondents, a newspaper publisher and a reporter, for invasion of 
privacy based on a feature story in the newspaper discussing the 
impact upon petitioners’ family of the death of the father in a 
bridge collapse. The story concededly contained a number of 
inaccuracies and false statements about the family. The District 
Judge struck the claims for punitive damages for lack of evidence 
of malice “within the legal definition of that term,” but allowed 
the case to go to the jury on the “false light” theory of invasion 
of privacy, after instructing the jurors that liability could be 
imposed only if they found that the false statements were pub-
lished with knowledge of their falsity or in reckless disregard of 
the truth, and the jury returned a verdict for compensatory 
damages. The Court of Appeals reversed, holding that the 
District Judge should have directed a verdict for respondents, 
since his finding of no malice in striking the punitive damages 
claims was based on the definition of “actual malice” established 
in New York Times Co. v. Sullivan, 376 U. S. 254, and thus was a 
determination that there was no evidence of the knowing falsity 
or reckless disregard of the truth required for liability. Held: 
The Court of Appeals erred in setting aside the jury’s verdict. 
Pp. 251-254.

(a) The record discloses that the District Judge when he dis-
missed the punitive damages claims was not referring to the New 
York Times “actual malice” standard but to the common-law 
standard of malice that is generally required under state tort law 
to support an award of punitive damages and that in a “false 
light” case would focus on the defendant’s attitude toward the 
plaintiff’s privacy and not on the truth or falsity of the material 
published, and thus was not determining that petitioners had 
failed to introduce evidence of knowing falsity or reckless disregard 
of the truth. Pp. 251-252.
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(b) Moreover, the evidence was sufficient to support jury find-
ings that respondents had published knowing or reckless falsehoods 
about petitioners, particularly with respect to “calculated false-
hoods” about petitioner mother’s being present when the story was 
being prepared, and that respondent reporter’s writing of the 
story was within the scope of his employment at the newspaper 
so as to render respondent publisher vicariously liable under 
respondeat superior for the knowing falsehoods in the story. Pp. 
252-254.

484 F. 2d 150, reversed and remanded.

Ste wart , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Bre nnan , Whit e , Mars hall , Black mun , Powell , and 
Rehn quist , JJ., joined. Douglas , J., filed a dissenting opinion, 
post, p. 254.

Harry Alan Sherman argued the cause and filed briefs 
for petitioners.

Smith Warder argued the cause for respondents. With 
him on the brief were John R. Coughlin and Mark L. 
Rosen.

Mr . Justice  Stewart  delivered the opinion of the 
Court.

Margaret Cantrell and four of her minor children 
brought this diversity action in a Federal District Court 
for invasion of privacy against the Forest City Publish-
ing Co., publisher of a Cleveland newspaper, the 
Plain Dealer, and against Joseph Eszterhas, a reporter 
formerly employed by the Plain Dealer, and Richard 
Conway, a Plain Dealer photographer. The Cantrells 
alleged that an article published in the Plain Dealer 
Sunday Magazine unreasonably placed their family in a 
false light before the public through its many inaccura-
cies and untruths. The District Judge struck the claims 
relating to punitive damages as to all the plaintiffs and 
dismissed the actions of three of the Cantrell children 
in their entirety, but allowed the case to go to the jury



CANTRELL v. FOREST CITY PUBLISHING CO. 247

245 Opinion of the Court

as to Mrs. Cantrell and her oldest son, William. The 
jury returned a verdict against all three of the respond-
ents for compensatory money damages in favor of these 
two plaintiffs.

The Court of Appeals for the Sixth Circuit reversed, 
holding that, in the light of the First and Fourteenth 
Amendments, the District Judge should have granted 
the respondents’ motion for a directed verdict as to all 
the Cantrells’ claims. 484 F. 2d 150. We granted certi-
orari, 418 U. S. 909.

I
In December 1967, Margaret Cantrell’s husband Mel-

vin was killed along with 43 other people when the 
Silver Bridge across the Ohio River at Point Pleasant, 
W. Va., collapsed. The respondent Eszterhas was as-
signed by the Plain Dealer to cover the story of the 
disaster. He wrote a “news feature” story focusing on 
the funeral of Melvin Cantrell and the impact of his 
death on the Cantrell family.

Five months later, after conferring with the Sunday 
Magazine editor of the Plain Dealer, Eszterhas and 
photographer Conway returned to the Point Pleasant 
area to write a follow-up feature. The two men went to 
the Cantrell residence, where Eszterhas talked with the 
children and Conway took 50 pictures. Mrs. Cantrell 
was not at home at any time during the 60 to 90 minutes 
that the men were at the Cantrell residence.

Eszterhas’ story appeared as the lead feature in the 
August 4, 1968, edition of the Plain Dealer Sunday 
Magazine. The article stressed the family’s abject pov-
erty; the children’s old, ill-fitting clothes and the deterio-
rating condition of their home were detailed in both 
the text and accompanying photographs. As he had 
done in his original, prize-winning article on the Silver 
Bridge disaster, Eszterhas used the Cantrell family to 
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illustrate the impact of the bridge collapse on the lives 
of the people in the Point Pleasant area.

It is conceded that the story contained a number of 
inaccuracies and false statements. Most conspicuously, 
although Mrs. Cantrell was not present at any time 
during the reporter’s visit to her home, Eszterhas wrote, 
“Margaret Cantrell will talk neither about what hap-
pened nor about how they are doing. She wears the 
same mask of non-expression she wore at the funeral. 
She is a proud woman. Her world has changed. She 
says that after it happened, the people in town offered to 
help them out with money and they refused to take it.”1 
Other significant misrepresentations were contained in 
details of Eszterhas’ descriptions of the poverty in which 
the Cantrells were living and the dirty and dilapidated 
conditions of the Cantrell home.

The case went to the jury on a so-called “false light” 
theory of invasion of privacy. In essence, the theory of 
the case was that by publishing the false feature story 
about the Cantrells and thereby making them the objects 
of pity and ridicule, the respondents damaged Mrs. Can-
trell and her son William by causing them to suffer out-
rage, mental distress, shame, and humiliation?

1 Eszterhas, Legacy of the Silver Bridge, the Plain Dealer Sun-
day Magazine, Aug. 4, 1968, p. 32, col. 1.

2 Although this is a diversity action based on state tort law, there 
is remarkably little discussion of the relevant Ohio or West Virginia 
law by the District Court, the Court of Appeals, and counsel for 
the parties. It is clear, however, that both Ohio and West Virginia 
recognize a legally protected interest in privacy. E. g., Housh v. 
Peth, 165 Ohio St. 35,133 N. E. 2d 340; Roach v. Harper, 143 W. Va. 
869, 105 S. E. 2d 564; Sutherland n . Kroger Co., 144 W. Va. 673, 110 
S. E. 2d 716. Publicity that places the plaintiff in a false light 
in the public eye is generally recognized as one of the several distinct 
kinds of invasions actionable under the privacy rubric. See Prosser, 
Privacy, 48 Calif. L. Rev. 383, 398-401; Restatement (Second) of 
Torts § 652E (Tent. Draft No. 13).
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II
In Time, Inc. v. Hill, 385 U. S. 374, the Court consid-

ered a similar false-light, invasion-of-privacy action. The 
New York Court of Appeals had interpreted New York 
Civil Rights Law §§ 50-51 to give a “newsworthy person” 
a right of action when his or her name, picture or portrait 
was the subject of a “fictitious” report or article. Ma-
terial and substantial falsification was the test for recov-
ery. 385 U. S., at 384-386. Under this doctrine the New 
York courts awarded the plaintiff James Hill compensa-
tory damages based on his complaint that Life Magazine 
had falsely reported that a new Broadway play portrayed 
the Hill family’s experience in being held hostage by three 
escaped convicts. This Court, guided by its decision in 
New York Times Co. v. Sullivan, 376 U. S. 254, which 
recognized constitutional limits on a State’s power to 
award damages for libel in actions brought by public 
officials, held that the constitutional protections for 
speech and press precluded the application of the New 
York statute to allow recovery for “false reports of mat-
ters of public interest in the absence of proof that the de-
fendant published the report with knowledge of its falsity 
or in reckless disregard of the truth.” 385 U. S., at 388. 
Although the jury could have reasonably concluded from 
the evidence in the Hill case that Life had engaged in 
knowing falsehood or had recklessly disregarded the truth 
in stating in the article that “the story re-enacted” the 
Hill family’s experience, the Court concluded that the 
trial judge’s instructions had not confined the jury to 
such a finding as a predicate for liability as required by 
the Constitution. Id., at 394.

The District Judge in the case before us, in contrast 
to the trial judge in Time, Inc. v. Hill, did instruct the 
jury that liability could be imposed only if it concluded 
that the false statements in the Sunday Magazine feature 
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article on the Cantrells had been made with knowledge 
of their falsity or in reckless disregard of the truth.3 No 
objection was made by any of the parties to this knowing- 
or-reckless-falsehood instruction. Consequently, this 
case presents no occasion to consider whether a State may 
constitutionally apply a more relaxed standard of liability 
for a publisher or broadcaster of false statements injurious 
to a private individual under a false-light theory of in-
vasion of privacy, or whether the constitutional standard

3 The District Judge instructed the jury in part:
“[T]he constitutional protection for speech and press preclude [s] 

redress for false reports of matters of public interest in the absence 
of proof that the defendants published the report with knowledge of 
its falsity or in reckless disregard of the truth.

“Thus, in this case the burden of proof is upon the plaintiffs to 
prove by a preponderance of the evidence their assertions of an 
invasion of privacy, the elements of which are:

“(1) An unwarranted and/or wrongful intrusion by the defendants 
into their private or personal affairs with which the public had no 
legitimate concern.

“(2) Publishing a report or article about plaintiff with knowledge 
of its falsity or in reckless disregard of the truth.

“(3) Defendants’ acts of publishing a report or article about 
plaintiffs with knowledge of its falsity or in reckless disregard of the 
truth caused plaintiffs injury as individuals of ordinary sensibilities 
and damage in the form of outrage or mental suffering, shame or 
humiliation.

“Thus, if it be your conclusion and determination that plaintiffs 
have failed to prove by a preponderance of the evidence that defend-
ants invaded the [plaintiffs’] privacy by publishing a report or article 
about them with knowledge of its falsity or in reckless disregard of 
the truth, you need not deliberate further and you will return a 
verdict in favor of the defendants.”

The District Judge also charged the jury:
“An act is knowingly done if done voluntarily and intentionally 

and not because of mistake or accident or other innocent reason.
“Recklessness implies a higher degree of culpability than negligence.

Recklessly means wantonly, with indifference to consequence.”



CANTRELL v. FOREST CITY PUBLISHING CO. 251

245 Opinion of the Court

announced in Time, Inc. v. Hill applies to all false-light 
cases. Cf. Gertz v. Robert Welch, Inc., 418 U. S. 323. 
Rather, the sole question that we need decide is whether 
the Court of Appeals erred in setting aside the jury’s 
verdict.

Ill
At the close of the petitioners’ case-in-chief, the Dis-

trict Judge struck the demand for punitive damages. He 
found that Mrs. Cantrell had failed to present any 
evidence to support the charges that the invasion of 
privacy “was done maliciously within the legal definition 
of that term.” The Court of Appeals interpreted this 
finding to be a determination by the District Judge that 
there was no evidence of knowing falsity or reckless disre-
gard of the truth introduced at the trial. Having made 
such a determination, the Court of Appeals held that the 
District Judge should have granted the motion for a 
directed verdict for respondents as to all the Cantrells’ 
claims. 484 F. 2d, at 155.

The Court of Appeals appears to have assumed that 
the District Judge’s finding of no malice “within the 
legal definition of that term” was a finding based on the 
definition of “actual malice” established by this Court in 
New York Times Co. v. Sullivan, 376 U. S., at 280: “with 
knowledge that [a defamatory statement] was false or 
with reckless disregard of whether it was false or not.” 
As so defined, of course, “actual malice” is a term of art, 
created to provide a convenient shorthand expression for 
the standard of liability that must be established before a 
State may constitutionally permit public officials to re-
cover for libel in actions brought against publishers.4 As 

4 In Time, Inc. v. Hill, 385 U. S. 374, the Court did not employ 
this term of art. Instead, the Court repeated the actual standard 
of knowing or reckless falsehood at every relevant point. See, e. g., 
id., at 388, 390, 394.
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such, it is quite different from the common-law standard 
of “malice” generally required under state tort law to sup-
port an award of punitive damages. In a false-light case, 
common-law malice—frequently expressed in terms of 
either personal ill will toward the plaintiff or reckless or 
wanton disregard of the plaintiff’s rights—would focus on 
the defendant’s attitude toward the plaintiff’s privacy, 
not toward the truth or falsity of the material published. 
See Time, Inc. v. Hill, 385 U. S., at 396 n. 12. See gen-
erally W. Prosser, Law of Torts 9-10 (4th ed.).

Although the verbal record of the District Court pro-
ceedings is not entirely unambiguous, the conclusion is 
inescapable that the District Judge was referring to the 
common-law standard of malice rather than to the New 
York Times “actual malice” standard when he dismissed 
the punitive damages claims. For at the same time that 
he dismissed the demands for punitive damages, the Dis-
trict Judge refused to grant the respondents’ motion for 
directed verdicts as to Mrs. Cantrell’s and William’s 
claims for compensatory damages. And, as his instruc-
tions to the jury made clear, the District Judge was fully 
aware that the Time, Inc. v. Hill meaning of the New 
York Times “actual malice” standard had to be satisfied 
for the Cantrells to recover actual damages. Thus, the 
only way to harmonize these two virtually simultaneous 
rulings by the District Judge is to conclude, contrary to 
the decision of the Court of Appeals, that in dismissing 
the punitive damages claims he was not determining 
that Mrs. Cantrell had failed to introduce any evidence 
of knowing falsity or reckless disregard of the truth. 
This conclusion is further fortified by the District Judge’s 
subsequent denial of the respondents’ motion for judg-
ment n. o. v. and alternative motion for a new trial.

Moreover, the District Judge was clearly correct in be-
lieving that the evidence introduced at trial was sufficient



CANTRELL v. FOREST CITY PUBLISHING CO. 253

245 Opinion of the Court

to support a jury finding that the respondents Joseph 
Eszterhas and Forest City Publishing Co. had pub-
lished knowing or reckless falsehoods about the Cantrells.5 
There was no dispute during the trial that Eszterhas, who 
did not testify, must have known that a number of the 
statements in the feature story were untrue. In particu-
lar, his article plainly implied that Mrs. Cantrell had been 
present during his visit to her home and that Eszterhas 
had observed her “wear[ing] the same mask of non-
expression she wore [at her husband’s] funeral.” These 
were “calculated falsehoods,” and the jury was plainly 
justified in finding that Eszterhas had portrayed the Can-
trells in a false light through knowing or reckless untruth.

The Court of Appeals concluded that there was no 
evidence that Forest City Publishing Co. had knowl-
edge of any of the inaccuracies contained in Esz-
terhas’ article. However, there was sufficient evidence 
for the jury to find that Eszterhas’ writing of the fea-
ture was within the scope of his employment at the 
Plain Dealer and that Forest City Publishing Co. 
was therefore liable under traditional doctrines of 
respondeat superior.6 Although Eszterhas was not regu-

5 Although we conclude that the jury verdicts should have been 
sustained as to Eszterhas and Forest City Publishing Co., we 
agree with the Court of Appeals’ conclusion that there was insufficient 
evidence to support the jury’s verdict against the photographer 
Conway. Conway testified that the photographs he took were fair 
and accurate depictions of the people and scenes he found at the 
Cantrell residence. This testimony was not contradicted by any 
other evidence introduced at the trial. Nor was there any evidence 
that Conway was in any way responsible for the inaccuracies and 
misstatements contained in the text of the article written by 
Eszterhas. In short, Conway simply was not shown to have partici-
pated in portraying the Cantrells in a false light.

6 The District Judge instructed the jury:
“Any act of an employee or agent, to become the act of the corpora-
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larly assigned by the Plain Dealer to write for the Sun-
day Magazine, the editor of the magazine testified that 
as a staff writer for the Plain Dealer Eszterhas fre-
quently suggested stories he would like to write for the 
magazine. When Eszterhas suggested the follow-up 
article on the Silver Bridge disaster, the editor approved 
the idea and told Eszterhas the magazine would publish 
the feature if it was good. From this evidence, the jury 
could reasonably conclude that Forest City Publishing 
Co., publisher of the Plain Dealer, should be held 
vicariously liable for the damage caused by the knowing 
falsehoods contained in Eszterhas’ story.

For the foregoing reasons, the judgment of the Court 
of Appeals is reversed and the case is remanded to that 
court with directions to enter a judgment affirming the 
judgment of the District Court as to the respondents 
Forest City Publishing Co. and Joseph Eszterhas.

It is so ordered.

Mr . Justi ce  Douglas , dissenting.
I adhere to the views which I expressed in Time, Inc. n . 

Hill, 385 U. S. 374, 401-402 (1967), and to those of Mr. 
Justice Black in which I concurred, id., at 398-401. Free-
dom of the press is “abridged” in violation of the First

tion, must be performed by the employee while acting within the 
scope of his employment.

“The Court charges you as a matter of law that before any acts or 
knowledge of Joseph Eszterhas or Richard T. Conway may be im-
puted to the defendant, Forest City Publishing Company, the plaintiffs 
must prove by a preponderance of the evidence that defendant, 
Forest City Publishing Company, had actual knowledge of those acts 
and information or that Conway and Eszterhas were acting within 
the scope of their employment when they performed the acts or 
acquired the information.”
None of the parties objected to this instruction.
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and Fourteenth Amendments by what we do today. This 
line of cases, which of course includes New York Times 
Co. v. Sullivan, 376 U. S. 254 (1964), seems to me to 
place First Amendment rights of the press at a midway 
point similar to what our ill-fated Betts n . Brady, 316 
U. S. 455 (1942), did to the right to counsel. The press 
will be “free” in the First Amendment sense when the 
judge-made qualifications of that freedom are withdrawn 
and the substance of the First Amendment restored to 
what I believe was the purpose of its enactment.

A bridge accident catapulted the Cantrells into 
the public eye and their disaster became newsworthy. 
To make the First Amendment freedom to report the 
news turn on subtle differences between common-law 
malice and actual malice is to stand the Amendment on 
its head. Those who write the current news seldom 
have the objective, dispassionate point of view—or 
the time—of scientific analysts. They deal in fast-
moving events and the need for “spot” reporting. The 
jury under today’s formula sits as a censor with broad 
powers—not to impose a prior restraint, but to lay heavy 
damages on the press. The press is “free” only if the 
jury is sufficiently disenchanted with the Cantrells to 
let the press be free of this damages claim. That regime 
is thought by some to be a way of supervising the press 
which is better than not supervising it at all. But the 
installation of the Court’s regime would require a consti-
tutional amendment. Whatever might be the ulti-
mate reach of the doctrine Mr. Justice Black and I have 
embraced, it seems clear that in matters of public 
import such as the present news reporting, there must be 
freedom from damages lest the press be frightened into 
playing a more ignoble role than the Framers visualized.

I would affirm the judgment of the Court of Appeals.
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SCHICK v. REED, CHAIRMAN, UNITED STATES 
BOARD OF PAROLE, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 73-5677. Argued October 23, 1974—Decided December 23, 1974

Petitioner, sentenced to death, under Art. 118 of the Uniform Code 
of Military Justice, by a court-martial for murder, attacked the 
validity of a Presidential commutation to life imprisonment (under 
which petitioner had served 20 years) conditioned on petitioner’s 
never being paroled. The District Court granted respondents’ 
motion for summary judgment. The Court of Appeals affirmed, 
additionally rejecting petitioner’s contention that this Court’s in-
tervening decision in Furman n . Georgia, 408 U. S. 238, required 
that petitioner be resentenced to a life term with the possibility 
of parole, the alternative punishment for murder under Art. 118. 
Held: The conditional commutation of petitioner’s death sentence 
was within the President’s powers under Art. II, § 2, cl. 1, of the 
Constitution to “grant Reprieves and Pardons for Offenses against 
the United States.” Pp. 260-268.

(a) The executive pardoning power under the Constitution, 
which has consistently adhered to the English common-law practice, 
historically included the power to commute sentences on conditions 
not specifically authorized by statute. United States v. Wilson, 
7 Pet. 150; Ex parte Wells, 18 How. 307. Pp. 260-266.

(b) Since the pardoning power derives from the Constitution 
alone, it cannot be modified, abridged, or diminished by any stat-
ute, including Art. 118, and Furman v. Georgia, supra, did not 
affect the conditional commutation of petitioner’s sentence. Pp. 
266-268.

157 U. S. App. D. C. 263; 483 F. 2d 1266, affirmed.

Burge r , C. J., delivered the opinion of the Court, in which Ste war t , 
White , Bla ckm un , Powel l , and Rehn qui st , J J., joined. 
Mars hall , J., filed a dissenting opinion, in which Doug las  and Bre n -
nan , JJ., joined, post, p. 268.

Homer E. Moyer, Jr., argued the cause for petitioner 
pro hac vice. With him on the briefs was Robert N. 
Sayler.
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Louis F. Claiborne argued the cause for respondents. 
With him on the brief were Solicitor General Bork, As- 
sistant Attorney General Petersen, and Harry R. Sachse.

Mr . Chief  Justice  Burge r  delivered the opinion of 
the Court.

In 1960, the President, acting under the authority of 
Art. II, § 2, cl. 1, of the Constitution, commuted petitioner 
Maurice L. Schick’s sentence from death to life imprison-
ment, subject to the condition that he would not there-
after be eligible for parole. The petitioner challenges the 
validity of the condition, and we granted certiorari to de-
termine the enforceability of that commutation as so 
conditioned.

The pertinent facts are undisputed. In 1954 peti-
tioner, then a master sergeant in the United States Army 
stationed in Japan, was tried before a court-martial for 
the brutal murder of an eight-year-old girl. He admitted 
the killing, but contended that he was insane at the time 
that he committed it. Medical opinion differed on this 
point. Defense experts testified that petitioner could 
neither distinguish between right and wrong nor adhere 
to the right when he killed the girl; a board of psychi-
atrists testifying on behalf of the prosecution concluded 
that petitioner was suffering from a nonpsychotic be-
havior disorder and was mentally aware of and able to 
control his actions. The court-martial rejected petition-
er’s defense and he was sentenced to death on March 27, 
1954, pursuant to Art. 118 of the Uniform Code of Mili-
tary Justice, 10 U. S. C. § 918. The conviction and 
sentence were affirmed by an Army Board of Review 
and, following a remand for consideration of additional 
psychiatric reports, by the Court of Military Appeals. 7 
U. S. C. M. A. 419, 22 C. M. R. 209 (1956).

The case was then forwarded to President Eisenhower 
for final review as required by Art. 71 (a) of the UCMJ,
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10 U. S. C. § 871 (a). The President acted on March 25, 
1960:

“[P]ursuant to the authority vested in me as Presi-
dent of the United States by Article II, Section 2, 
Clause 1, of the Constitution, the sentence to be put 
to death is hereby commuted to dishonorable dis-
charge, forfeiture of all pay and allowances becoming 
due on and after the date of this action, and confine-
ment at hard labor for the term of his [petitioner’s] 
natural life. This commutation of sentence is ex-
pressly made on the condition that the said Maurice 
L. Schick shall never have any rights, privileges, 
claims, or benefits arising under the parole and 
suspension or remission of sentence laws of the 
United States and the regulations promulgated 
thereunder governing Federal prisoners confined in 
any civilian or military penal institution (18 U. S. C. 
4201 et seq., 10 USC 3662 et seq., 10 USC 871, 
874), or any acts amendatory or supplementary 
thereof.” App. 35.

The action of the President substituted a life sentence 
for the death sentence imposed in 1954, subject to the 
conditions described in the commutation. Petitioner was 
accordingly discharged from the Army and transferred to 
the Federal Penitentiary at Lewisburg, Pa. He has 
now served 20 years of his sentence. Had he originally 
received a sentence of life imprisonment he would have 
been eligible for parole consideration in March 1969; the 
condition in the President’s order of commutation barred 
parole at any time.

In 1971, while appeals challenging the validity of the 
death penalty were pending in this Court, petitioner filed 
suit in the United States District Court for the District 
of Columbia to require the members of the United States 
Board of Parole to consider him for parole. The District 
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Court granted the Board of Parole’s motion for summary 
judgment and the Court of Appeals affirmed, unanimously 
upholding the President’s power to commute a sentence 
upon condition that the prisoner not be paroled. In ad-
dition, it rejected by a 2-1 vote petitioner’s argument that 
Furman v. Georgia, 408 U. S. 238, decided on June 29, 
1972, requires that he be resentenced to a simple life term, 
the alternative punishment for murder under Art. 118. 
157 U. S. App. D. C. 263, 483 F. 2d 1266. We affirm the 
judgment of the Court of Appeals.

I
When the death sentence was imposed in 1954 it was, 

as petitioner concedes, valid under the Constitution of 
the United States and subject only to final action by the 
President. Absent the commutation of March 25, 1960, 
the sentence could, and in all probability would, have 
been carried out prior to 1972. Only the President’s 
action in commuting the sentence under his Art. II pow-
ers, on the conditions stipulated, prevented execution of 
the sentence imposed by the court-martial.

The essence of petitioner’s case is that, in light of this 
Court’s holding in Furman n . Georgia, supra, which he 
could not anticipate, he made a “bad bargain” by accept-
ing a no-parole condition in place of a death sentence. 
He does not cast his claim in those terms, of course. 
Rather, he argues that the conditions attached to the 
commutation put him in a worse position than he would 
have been in had he contested his death sentence—and re-
mained alive—until the Furman case was decided 18 years 
after that sentence was originally imposed.

It is correct that pending death sentences not carried 
out prior to Furman were thereby set aside without con-
ditions such as were attached to petitioner’s commuta-
tion. However, petitioner’s death sentence was not 
pending in 1972 because it had long since been commuted.
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The question here is whether Furman must now be read 
as nullifying the condition attached to that commutation 
when it was granted in 1960. Alternatively, petitioner 
argues that even in 1960 President Eisenhower exceeded 
his powers under Art. II by imposing a condition not 
expressly authorized by the Uniform Code of Military 
Justice.

In sum, petitioner’s claim gives rise to three questions: 
First, was the conditional commutation of his death 
sentence lawful in I960; second, if so, did Furman retro-
actively void such conditions; and third, does that case 
apply to death sentences imposed by military courts 
where the asserted vagaries of juries are not present as 
in other criminal cases? Our disposition of the case will 
make it unnecessary to reach the third question.

II
The express power of Art. II, § 2, cl. 1, from which the 

Presidential power to commute criminal sentences derives, 
is to “grant Reprieves and Pardons . . . except in Cases of 
Impeachment.” Although the authors of this clause 
surely did not act thoughtlessly, neither did they devote 
extended debate to its meaning. This can be explained in 
large part by the fact that the draftsmen were well ac-
quainted with the English Crown authority to alter and 
reduce punishments as it existed in 1787. The history 
of that power, which was centuries old, reveals a gradual 
contraction to avoid its abuse and misuse.1 Changes 
were made as potential or actual abuses were perceived; 
for example, Parliament restricted the power to grant a 
pardon to one who transported a prisoner overseas to 
evade the Habeas Corpus Act, because to allow such 
pardons would drain the Great Writ of its vitality. There 

1 See generally 6 W. Holdsworth, History of English Law 203 
(1938).
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were other limits, but they were few in number and sim-
ilarly specifically defined.2

At the time of the drafting and adoption of our Consti-
tution it was considered elementary that the prerogative 
of the English Crown could be exercised upon conditions:

“It seems agreed, That the king may extend his 
mercy on what terms he pleases, and consequently 
may annex to his pardon any condition that he thinks 
fit, whether precedent or subsequent, on the per-
formance whereof the validity of the pardon will 
depend.” 2 W. Hawkins, Pleas of the Crown 557 
(6th ed. 1787).

Various types of conditions, both penal and nonpenal 
in nature, were employed.3 For example, it was common 
for a pardon or commutation to be granted on condition 
that the felon be transported to another place, and indeed 
our own Colonies were the recipients of numerous sub-
jects of “banishment.” This practice was never ques-
tioned despite the fact that British subjects generally could 
not be forced to leave the realm without an Act of Parlia-
ment and banishment was rarely authorized as a punish-
ment for crime. The idea later developed that the sub-
ject’s consent to transportation was necessary, but in 
most cases he was simply “agreeing” that his life should 
be spared. Thus, the requirement of consent was a legal 
fiction at best; in reality, by granting pardons or commu-
tations conditional upon banishment, the Crown was ex-
ercising a power that was the equivalent and completely 

2 See 3 E. Coke, Institutes 233 (6th ed. 1680); 5 J. Cornyns, 
Digest of the Laws of England 230 (5th ed. 1822); J. Chitty, 
Prerogatives of the Crown 90-91 (1820); 4 W. Blackstone, Com-
mentaries *398.

3 Typical conditions were that the felon be confined at hard labor 
for a stated period of time, 4 Blackstone, supra, n. 2, at *401, or 
that he serve in the Armed Forces. 2 D. Hume, Crimes 481 (2d ed. 
1819).
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independent of legislative authorization.4 11 W. Holds-
worth, History of English Law 569-575 (1938). In 
short, by 1787 the English prerogative to pardon was 
unfettered except for a few specifically enumerated 
limitations.

The history of our executive pardoning power reveals 
a consistent pattern of adherence to the English common-
law practice. The records of the Constitutional Con-
vention, as noted earlier, reveal little discussion or debate 
on § 2, cl. 1, of Art. II. The first report of the Committee 
on Detail proposed that the pertinent clause read: “He 
[the President] shall have power to grant reprieves 
and pardons; but his pardon shall not be pleadable in 
bar of an impeachment.” 5 This limitation as to im-
peachments tracked a similar restriction upon the Eng-
lish royal prerogative which existed in 1787. 4 W. 
Blackstone, Commentaries *399-400. An effort was made 
in the Convention to amend what finally emerged as § 2, 
cl. 1, and is reflected in James Madison’s Journal for 
August 25, 1787, where the following note appears:

“Mr. Sherman moved to amend the ‘power to 
grant reprieves and pardons’ so as to read ‘to grant 
reprieves until the next session of the'Senate, and 
pardons with consent of the Senate.’ ” 2 M. Farrand, 
Records of the Federal Convention of 1787, p. 419 
(1911).

4 In Ex parte Wells, 18 How. 307 (1856), this Court 
expressed the view that legislative authorization was essential to the 
use of banishment from the realm as a commutable punishment by 
the English Crown. Id., at 313. However, that conclusion was no 
more than dictum and is historically incorrect. Indeed, about 
the time that Wells was decided Parliament abolished banish-
ment as a penalty in England, but the Crown retained and continued 
to exercise the power to annex such conditions to pardons. 11 Holds-
worth, supra, n. 1, at 575.

5 2 M. Farrand, Records of the Federal Convention of 1787, p. 
185 (1911).
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The proposed amendment was rejected by a vote of 8-1. 
Ibid. This action confirms that, as in England in 1787, 
the pardoning power was intended to be generally free 
from legislative control.

Later Edmund Randolph proposed to add the words 
“ ‘except cases of treason.’ ” Madison’s description of 
Randolph’s argument reflects familiarity with the Eng-
lish form and practice: “The prerogative of pardon in 
these [treason] cases was too great a trust.” Id., at 626 
(emphasis added). Randolph’s proposal was rejected by 
a vote of 8-2, and the clause was adopted in its present 
form. Thereafter, Hamilton’s Federalist No. 69 sum-
marized the proposed § 2 powers, including the power to 
pardon, as “resembl[ing] equally that of the King of 
Great-Britain and the Governor of New-York.” The 
Federalist No. 69, p. 464 (J. Cooke ed. 1961).6

We see, therefore, that the draftsmen of Art. II, § 2, 
spoke in terms of a “prerogative” of the President, which 
ought not be “fettered or embarrassed.” In light of the 
English common law from which such language was 

6 In the Federalist No. 74 Hamilton enlarged on this point:
“Humanity and good policy conspire to dictate, that the benign 

prerogative of pardoning should be as little as possible fettered or 
embarrassed. The criminal code of every country partakes so 
much of necessary severity, that without an easy access to exceptions 
in favor of unfortunate guilt, justice would wear a countenance too 
sanguinary and cruel. As the sense of responsibility is always 
strongest in proportion as it is undivided, it may be inferred that 
a single man would be most ready to attend to the force of those 
motives, which might plead for a mitigation of the rigor of the law, 
and least apt to yield to considerations, which were calculated to 
shelter a fit object of its vengeance. The reflection, that the fate of 
a fellow creature depended on his sole fiat, would naturally inspire 
scrupulousness and caution: The dread of being accused of weakness 
or connivance would beget equal circumspection, though of a differ-
ent kind.” The Federalist No. 74, pp. 500-501 (J. Cooke ed. 1961).
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drawn, the conclusion is inescapable that the pardoning 
power was intended to include the power to commute 
sentences on conditions which do not in themselves offend 
the Constitution, but which are not specifically provided 
for by statute.

The few cases decided in this area are consistent with 
the view of the power described above. In United 
States v. Wilson, 7 Pet. 150 (1833), this Court was con-
fronted with the question of whether a pardon must be 
pleaded in order to be effective. Mr. Chief Justice Mar-
shall held for the Court that it must, because that was 
the English common-law practice:

“As this power had been exercised from time 
immemorial by the executive of that nation whose 
language is our language, and to whose judicial insti-
tutions ours bear a close resemblance; we adopt 
their principles respecting the operation and effect 
of a pardon, and look into their books for the rules 
prescribing the manner in which it is to be used by 
the person who would avail himself of it.” Id., at 
160.

Similarly, in Ex parte Wells, 18 How. 307 (1856), 
the petitioner had been convicted of murder and 
sentenced to be hanged. President Fillmore granted a 
pardon “ ‘upon condition that he be imprisoned during his 
natural life; that is, the sentence of death is hereby com-
muted to imprisonment for life in the penitentiary of 
Washington.’ ” Id., at 308. Later, Wells sought release 
by habeas corpus, contending that the condition annexed 
to the pardon and accepted by him was illegal. His argu-
ment was remarkably similar to that made by petitioner 
here:

“[A] President granting such a pardon assumes a 
power not conferred by the constitution—that he 
legislates a new punishment into existence, and sen- 
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fences the convict to suffer it; in this way violating 
the legislative and judicial powers of the government, 
it being the province of the first, to enact laws for the 
punishment of offences . . . , and that of the judici-
ary, to sentence . . . according to them.” Id., at 309.

However, the Court was not persuaded. After an 
extensive review of the English common law and that 
of the States, which need not be repeated here, it 
concluded:

“The real language of [Art. II, § 2, cl. 1] is gen-
eral, that is, common to the class of pardons, or 
extending the power to pardon to all kinds of pardons 
known in the law as such, whatever may be their 
denomination. We have shown that a conditional 
pardon is one of them. . . .

“In this view of the constitution, by giving to its 
words their proper meaning, the power to pardon 
conditionally is not one of inference at all, but one 
conferred in terms.

“. . . [T]he power to offer a condition, without 
ability to enforce its acceptance, when accepted by 
the convict, is the substitution, by himself, of a lesser 
punishment than the law has imposed upon him, and 
he cannot complain if the law executes the choice he 
has made.

“ ‘. . . And a man condemned to be hung can-
not be permitted to escape the punishment alto-
gether, by pleading that he had accepted his life by 
duress per minas.’ ” Id., at 314-315.

In other words, this Court has long read the Constitution 
as authorizing the President to deal with individual cases 
by granting conditional pardons. The very essence of 
the pardoning power is to treat each case individually.
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The teachings of Wilson and Wells have been followed 
consistently by this Court. See, e. g., Ex parte Gross-
man, 267 U. S. 87 (1925) (upholding a Presidential par-
don of a contempt of court against an argument that it 
violated the principle of separation of powers); Ex parte 
Garland, 4 Wall. 333 (1867). Additionally, we note that 
Presidents throughout our history as a Nation have exer-
cised the power to pardon or commute sentences upon 
conditions that are not specifically authorized by statute. 
Such conditions have generally gone unchallenged and, as 
in the Wells case, attacks have been firmly rejected by the 
courts. See 41 Op. Atty. Gen. 251 (1955). These facts 
are not insignificant for our interpretation of Art. II, § 2, 
cl. 1, because, as observed by Mr. Justice Holmes: “If a 
thing has been practised for two hundred years by com-
mon consent, it will need a strong case” to overturn it. 
Jackman v. Rosenbaum Co., 260 U. S. 22, 31 (1922).

Ill
A fair reading of the history of the English pardoning 

power, from which our Art. II, § 2, cl. 1, derives, of the lan-
guage of that clause itself, and of the unbroken practice 
since 1790 compels the conclusion that the power flows 
from the Constitution alone, not from any legislative 
enactments, and that it cannot be modified, abridged, or 
diminished by the Congress. Additionally, considera-
tions of public policy and humanitarian impulses support 
an interpretation of that power so as to permit the attach-
ment of any condition which does not otherwise offend 
the Constitution. The plain purpose of the broad power 
conferred by § 2, cl. 1, was to allow plenary authority in 
the President to “forgive” the convicted person in part or 
entirely, to reduce a penalty in terms of a specified num-
ber of years, or to alter it with conditions which are in 
themselves constitutionally unobjectionable. If we were 
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to accept petitioner’s contentions, a commutation of his 
death sentence to 25 or 30 years would be subject to the 
same challenge as is now made, i. e., that parole must be 
available to petitioner because it is to others. That such 
an interpretation of § 2, cl. 1, would in all probability tend 
to inhibit the exercise of the pardoning power and reduce 
the frequency of commutations is hardly open to doubt. 
We therefore hold that the pardoning power is an enu-
merated power of the Constitution and that its limita-
tions, if any, must be found in the Constitution itself. It 
would be a curious logic to allow a convicted person who 
petitions for mercy to retain the full benefit of a lesser 
punishment with conditions, yet escape burdens readily 
assumed in accepting the commutation which he sought.

Petitioner’s claim must therefore fail. The no-parole 
condition attached to the commutation of his death sen-
tence is similar to sanctions imposed by legislatures such 
as mandatory minimum sentences or statutes otherwise 
precluding parole;7 it does not offend the Constitution. 
Similarly, the President’s action derived solely from his 
Art. II powers; it did not depend upon Art. 118 of the 
UCMJ or any other statute fixing a death penalty for 
murder. It is not correct to say that the condition 
upon petitioner’s commutation was “made possible only 
through the court-martial’s imposition of the death sen-
tence.” Post, at 269-270. Of course, the President may 
not aggravate punishment; the sentence imposed by 
statute is therefore relevant to a limited extent. But, as 
shown, the President has constitutional power to attach 
conditions to his commutation of any sentence. Thus, 
even if Furman v. Georgia applies to the military, a 
matter which we need not and do not decide, it could 

7 See, e. g., 21 U. S. C. § 848 (c) ; Mass. Gen. Laws Ann., c. 265, 
§2 (1970); Nev. Rev. Stat., Tit. 16, c. 200.030, §6, c. 200.363, 
§1 (a) (1973).
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not affect a conditional commutation which was granted 
12 years earlier.

We are not moved by petitioner’s argument that it is 
somehow “unfair” that he be treated differently from 
persons whose death sentences were pending at the time 
that Furman was decided. Individual acts of clemency 
inherently call for discriminating choices because no two 
cases are the same. Indeed, as noted earlier, petitioner’s 
life was undoubtedly spared by President Eisenhower’s 
commutation order of March 25, 1960. Nor is petitioner 
without further remedies since he may, of course, apply 
to the present President or future Presidents for a com-
plete pardon, commutation to time served, or relief from 
the no-parole condition. We hold only that the condi-
tional commutation of his death sentence was lawful 
when made and that intervening events have not altered 
its validity.

Affirmed.

Mr . Justice  Marshall , with whom Mr . Just ice  
Douglas  and Mr . Justice  Brennan  join, dissenting.

The Court today denies petitioner relief from the no-
parole condition of his commuted death sentence, paying 
only lip service to our intervening decision in Furman v. 
Georgia, 408 U. S. 238 (1972). Because I believe the 
retrospective application of Furman requires us to vacate 
petitioner’s sentence and substitute the only lawful alter-
native—life with the opportunity for parole, I respect-
fully dissent.

The Court misconstrues petitioner’s retroactivity argu-
ment. Schick does not dispute the constitutional validity 
of the death penalty in 1954 under then-existing case law. 
Nor does he contend that he was under sentence of death 1 

1 But see Part II, infra.
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in 1972 when the decision issued in Furman, invalidating 
“the imposition and carrying out” of discretionary death 
sentences. Id., at 239. Rather, he argues that the ret-
roactive application of Furman to his no-parole commu-
tation is required because the imposition of the death 
sentence was the indispensable vehicle through which he 
became subject to his present sentence. In other words, 
the no-parole condition could not now exist had the court- 
martial before which Schick was tried not imposed the 
death penalty.

The relationship between the death sentence and the 
condition is clear. Article 118 of the Uniform Code of 
Military Justice (UCMJ) 2 authorizes only two sentences 
for the crime of premeditated murder: death or life im-
prisonment which entails at least the possibility of parole. 
Confinement without possibility of parole is unknown 
to military law;3 it is not and has never been author-
ized for any UCMJ offense, 10 U. S. C. §§877-934; 
Manual for Courts-Martial, 34 Fed. Reg. 10502 (1969). 
In short, the penal restriction of the commutation was a 
creature of Presidential clemency made possible only 

2 Article 118, 10 U. S. C. §918, reads:
“Any person subject to this code who, without justification or 

excuse, unlawfully kills a human being, when he—
“(1) has a premeditated design to kill;

“shall suffer death or imprisonment for life as a court-martial may 
direct.” May 5, 1950, c. 169, § 1, 64 Stat. 140.

3 Military prisoners incarcerated in federal penitentiaries are 
governed by the same parole statutes and regulations applicable to 
all federal prisoners. Under the federal parole eligibility statute, 
18 U. S. C. §§4202-4203 (1970 ed. and Supp. II), petitioner, an 
inmate for 20 years at Lewisburg, now has satisfied the 15-year pre-
requisite for parole consideration. See 10 U. S. C. § 858. Likewise, 
if Schick had been confined in a military facility he would now be 
eligible for parole under 10 U. S. C. §§ 952-953.
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through the court-martial’s imposition of the death 
sentence.

The retroactivity of Furman is equally unclouded. 
The Court “[has] not hesitated” to give full retroactive 
effect to the Furman decision. Robinson v. Neil, 409 
U. S. 505, 508 (1973). See Stewart v. Massachusetts, 408 
U. S. 845 (1972); Marks v. Louisiana, 408 U. S. 933 
(1972); Walker v. Georgia, 408 U. S. 936 (1972). The 
per curiam decision struck down both “the imposition and 
the carrying out” of discretionary death sentences as cruel 
and unusual punishment in violation of the Eighth 
Amendment. 408 U. S., at 239. The opinion specifically 
held that the “judgment . . . is . . . reversed insofar as it 
leaves undisturbed the death sentence imposed ....” Id., 
at 240. The retroactive application of Furman results 
in more than the simple enjoining of execution; it 
nullifies the very act of sentencing. In effect a post- 
Furman court must ensure a prisoner the same treatment 
that he would have been afforded had the death penalty 
not been imposed initially.4

The full retroactivity of a constitutional ruling is aimed 
at the eradication of all adverse consequences of prior 
violations of that rule. We have recognized the impor-
tance of erasing “root and branch” the adverse legal con-
sequences, both direct and indirect, of prior constitutional 
violations. See, e. g., McConnell v. Rhay, 393 U. S. 2, 3 
(1968); Linkletter v. Walker, 381 U. S. 618, 639 (1965). 
The effective operation of this procedure was demon-

4 Where only one alternative punishment is available to the trial 
court, that punishment has been automatically imposed either by 
the appellate court itself, e. g., State v. Johnson, 31 Ohio St. 2d 106, 
285 N. E. 2d 751 (1972); Commonwealth n . Bradley, 449 Pa. 19, 
295 A. 2d 842 (1972); Anderson v. State, 267 So. 2d 8,10 (Fla. 1972); 
or by the trial judge on direction from the appellate court, e. g., Cap- 
ler n . State, 268 So. 2d 338 (Miss. 1972); State n . Square, 263 La. 
291, 268 So. 2d 229 (1972); Garcia v. State, 501 P. 2d 1128 (Okla. 
Crim. 1972).
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strated in the decisions on the right to counsel in state 
felony trials. See Pickelsimer v. Wainwright, 375 U. S. 2 
(1963); Kitchens n . Smith, 401 U. S. 847 (1971); Burgett 
n . Texas, 389 U. S. 109 (1967); United States n . Tucker, 
404 U. S. 443 (1972).

Since Furman is fully retroactive petitioner’s case 
should be simple to resolve. The terms of Art. 118 of the 
UCMJ provide that a person convicted of premeditated 
murder “shall suffer death or imprisonment for life as a 
court-martial may direct.” A death sentence was im-
posed by the court-martial and affirmed by the Board of 
Review and the United States Court of Military Appeals, 
7 U. S. C. M. A. 419, 22 C. M. R. 209 (1956). The death 
sentence so imposed was declared unconstitutional by 
Furman and is therefore null and void as a matter of law. 
The only legal alternative—simple life imprisonment— 
must be substituted. Concomitantly, the adverse conse-
quence of the death sentence—the no-parole condition of 
petitioner’s 1960 commutation—must also be voided, as 
it exceeds the lawful alternative punishment that should 
have been imposed. Petitioner should now be subject to 
treatment as a person sentenced to life imprisonment 
on the date of his original sentence and eligible for 
parole.5

5 Nothing in Furman suggests that it is inapplicable to the military. 
The per curiam carves out no exceptions to the prohibition against 
discretionary death sentences. The opinions of the five-member 
majority recognize no basis for excluding the members of the Armed 
Forces from protection against this form of punishment. Even the 
list of four capital punishment statutes not affected by the Court’s 
decision, provided by my Brother Ste wart , does not include the fed-
eral military statutes. 408 U. S. 238, 307 (1972). Even more per-
suasive is the language of my Brother Powell  in dissent which states 
that “numerous provisions of . . . the Uniform Code of Military 
Justice are also voided.” Id., at 417-418.

Beyond the language of Furman the Court has made clear in Trop 
v. Dulles, 356 U. S. 86 (1958), that the Eighth Amendment is appli-
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The Court today suggests that petitioner cannot claim 
any benefit from Furman because no death penalty was 
pending against him at the time of the decision. The 
1960 commutation is touted as the panacea for the con-
stitutional defects of petitioner’s original sentence. Un-
fortunately, such is not the case.

The imposition of the death sentence was the indispens-
able vehicle through which petitioner became subject to 
his present sentence. The commutation of the sentence 
did not cure the constitutional disabilities of the punish-
ment. A noted expert on the subject of Presidential 
clemency states:

“Unlike a pardon, a commutation does not absolve 
the beneficiary from most of the legal consequences 
of an offense.” 6

Although petitioner is not under direct threat of the death 
sentence, “he has suffered and continues to suffer en-
hanced punishment—the loss of his statutory right to

cable to the military. While the Court divided on the penal nature 
of the statute which provided additional sanctions for servicemen 
convicted of wartime desertion, there was no disagreement on the 
application of the Amendment.

I would also note that the UCMJ, enacted in 1950, has by decision 
and practice incorporated the Bill of Rights and afforded its pro-
tection to the members of the Armed Forces. See, e. g., United 
States v. Tempia, 16 U. S. C. M. A. 629, 634, 37 C. M. R. 249, 254 
(1967); United States v. Jacoby, 11 U. S. C. M. A. 428, 430-431, 
29 C. M. R. 244, 246-247 (1960); United States v. Jobe, 10 U. S. 
C. M. A. 276, 279, 27 C. M. R. 350, 353 (1959).

The fact that a court-martial rather than a jury imposes the 
death sentence is irrelevant. In my view the penalty is equally 
severe, and in my view equally offensive to the Eighth Amendment 
for that reason, see Furman v. Georgia, 408 U. S., at 314r-374 (Mar -
shal l , J., concurring). Moreover, the potential for abuse and dis-
crimination with which my Brethren were concerned in Furman is 
as evident here as in the civilian courts.

6 W. Humbert, The Pardoning Power of the President 27 (1941). 
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be considered for parole—as a result of an illegally im-
posed death sentence ” 7 The full retrospective applica-
tion of Furman requires the eradication of this vestige of 
the prior constitutional violation. If petitioner had been 
granted stays of execution until Furman was decided, 
there is no doubt that his sentence would have to be 
vacated and a life sentence imposed instead. The situ-
ation should be no different simply because the Chief 
Executive commuted his sentence—in effect granting a 
permanent stay of execution. Nullification of the no-
parole provision would relieve petitioner of this uncon-
stitutional burden and clear the way for lawful resen-
tencing with eligibility for parole.

II
Since the majority devotes its opinion to a discussion 

of the scope of Presidential power, I am compelled to 
comment. I have no quarrel with the proposition that 
the source of the President’s commutation power is found 
in Art. II, § 2, cl. 1, of the Constitution, which authorizes 
the President to grant reprieves and pardons for offenses 
against the United States except for cases of impeach-
ment. Biddle v. Perovich, 274 U. S. 480 (1927). Com-
mutation is defined as the substitution of a lesser type of 
punishment for the punishment actually imposed at trial.8

7157 U. S. App. D. C. 263, 270, 483 F. 2d 1266, 1273 (1973) 
(Wright, J., dissenting).

8 Although pardon and commutation emanate from the same 
source, they represent clearly distinct forms of clemency. Whereas 
commutation is a substitution of a milder form of punishment, 
pardon is an act of public conscience that relieves the recipient of 
all the legal consequences of the conviction. See, e. g., United States 
ex rel. Brazier v. Commissioner of Immigration, 5 F. 2d 162 (CA2 
1924); Chapman, v. Scott, 10 F. 2d 156, 159 (Conn. 1925), aff’d, 10 
F. 2d 690 (CA2), cert, denied, 270 U. S. 657 (1926); Note, Executive 
Clemency in Capital Cases, 39 N. Y. U. L. Rev. 136, 138 (1964);
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The issue here is whether the President’s expansion 
of an unencumbered life term by addition of a condition 
proscribing Schick’s eligibility for parole went beyond the 
authority conferred by Art. II. Article 118 of the UCMJ 
and the implementing court-martial regulations prescribe 
mandatory adjudication of either death or life imprison-
ment for the crime of premeditated murder. 10 U. S. C. 
§ 918; 34 Fed. Reg. 10704. I take issue with the Court’s 
conclusion that annexation of the “no-parole condition ... 
does not offend the Constitution.” Ante, at 267. In 
my view the President’s action exceeded the limits of the 
Art. II pardon power. In commuting a sentence under 
Art. II the Chief Executive is not imbued with the con-
stitutional power to create unauthorized punishments.

The congressionally prescribed limits of punishment 
mark the boundaries within which the Executive must 
exercise his authority.9 By virtue of the pardon power 
the Executive may abstain from enforcing a judgment 
by judicial authorities; he may not, under the aegis 
of that power, engage in lawmaking or adjudication. 
Cf. United States v. Benz, 282 U. S. 304, 311 (1931) (an 
act of clemency is an exercise of executive power which 
abridges the enforcement of the judgment, but does not 
alter it qua judgment); United States ex rel. Brazier v. 
Commissioner of Immigration, 5 F. 2d 162 (CA2 1924) 
(pardon power does not embrace right to bar congres-
sionally prescribed deportation of prisoners).

While the clemency function of the Executive in the 

Humbert, supra, n. 6, at 27; Black’s Law Dictionary 351, 1268-1269 
(4th ed. 1968).

9 Indeed, Mr. Chief Justice Marshall expanded on the notion of 
separation of powers, stating: “[T]he power of punishment is vested 
in the legislative . . . department. It is the legislature . . . which is 
to define a crime, and ordain its punishment.” United States v. 
Wiltberger, 5 Wheat. 76, 95 (1820).
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federal criminal justice system10 is consistent with the 
separation of powers, the attachment of punitive condi-
tions to grants of clemency is not. Prescribing punish-
ment is a prerogative reserved for the lawmaking branch 
of government, the legislature. As a consequence, Presi-
dent Eisenhower’s addition to Schick’s commutation of a 
condition that did not coincide with punishment pre-
scribed by the legislature for any military crime,11 much 
less this specific offense, was a usurpation of a legislative 
function. While the exercise of the pardon power was 
proper, the imposition of this penal condition was not 
embraced by that power.12

10 Article 71 (a) of the UCMJ, 10 U. S. C. § 871 (a), outlines the 
Presidential role in the review of military convictions.

With the exception of premeditated murder and felony murder 
the UCMJ authorizes punishment at the discretion of the court- 
martial. Thus, in the majority of cases the President would not 
be limited to only two alternatives but could commute to any lesser 
sentence than that imposed by the court-martial consistent with the 
statutory authorization. It is only in the face of the mandate of 
Art. 118, limiting the alternatives to death or life imprisonment with 
the possibility of parole, that the restriction to the statutory alterna-
tives may appear at first blush unduly Draconian.

11 As already indicated, confinement without opportunity for 
parole is unknown to military law. See text accompanying n. 3, 
supra. Moreover, the only federal-law recognition of this punish-
ment in a civilian context is found in the very limited no-parole 
provisions dealing with continuing narcotics enterprises. 21 U. S. C. 
§ 848. Guided by the special nature of drug offenses and drug 
offenders the Congress enacted this narrow exception to universal 
eligibility for parole. See H. R. Rep. No. 2388, 84th Cong., 2d 
Sess., 4, 8, 11, 64 (1956).

12 The Court cites Ex parte Wells, 18 How. 307 (1856), and an 
opinion of Attorney General Brownell, 41 Op. Atty. Gen. 251 (1955), 
in support of the statement that “Presidents . . . have [frequently] 
exercised the power to pardon or commute sentences upon condi-
tions that are not specifically authorized by statute.” Ante, at 266. 
Wells involved the simple substitution of the lesser penalty of life 
imprisonment for death; no separate punitive condition was attached
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The Court today advances the antecedent English par-
don power and prior holdings of this Court in support 
of the legality of the no-parole condition. Neither body 
of law has established an Executive right to define extra-
legislative punishments.13 Nor does the historical status 
of the pardon power in England or analysis of prior non- 
penal conditions supply any relevance here.

A
The English annals offer dubious support to the Court. 

The majority opinion recounts in copious detail the his-
torical evolution of the pardon power in England. Ante, 
at 260-262. See also Ex parte Wells, 18 How. 307, 
309-313 (1856). The references to English statutes and 
cases are no more than dictum; as the Court itself ad-
monishes, “the [pardon] power flows from the Constitu-
tion alone.” Ante, at 266. Accordingly, the primary 
resource for analyzing the scope of Art. II is our own re-
publican system of government. See Grosjean v. Ameri-
can Press Co., 297 U. S. 233, 248-249 (1936). The sepa-
ration of powers doctrine does not vest the Chief Executive 
with an unrestrained clemency power, supra, at 274-275, 
but views his functions as distinct from the other coordi-
nate branches. Ante, at 262-264. The references to the 
early American experience are not dispositive.14

to the Executive action. A legal opinion from the Attorney General 
supplies reasoned interpretations but hardly bears the force of law.

13 The King’s pardon power, from which the President’s Art. II 
power derives, also was subject historically to statutory limitations. 
See Ex parte Wells, supra, at 312-313; id., at 322 (McLean, J., 
dissenting).

14 With few exceptions conditional pardons were not granted by 
state governors except where authorized by law, Ex parte Wells, 
supra, at 322 (McLean, J., dissenting). The Court’s references to 
the Framers’ writings on the pardon power fail to take account of 
the separation of powers doctrine so fervently embraced by the con-
stitutional drafters. National Mutual Ins. Co. v. Tidewater Transfer
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Indeed, history recounts that even the pardon power 
of the King to “annex [a condition] to his bounty” was 
subject to statutory limitation. 4 W. Blackstone, Com-
mentaries *401. As noted in the Wells case:

“The sovereign of England, with all the preroga-
tives of the crown, in granting a conditional pardon, 
cannot substitute a punishment which the law does 
not authorize.” 18 How., at 323 (McLean, J., 
dissenting).

Even the authority quoted by Blackstone in support of 
the proposition, 2 W. Hawkins, Pleas of the Crown 547 
(8th ed. 1824), does not actually support the suggestion 
of unlimited power in the King. In fact, the conditions 
discussed were either imposed pursuant to statute or of a 
nonpunitive jiature. See Coles Case, Moore K. B. 466, 
72 Eng. Rep. 700 (1597); E. Coke, A Commentary upon 
Littleton 274b (19th ed. 1832). The Court acknowl-
edges instances in which statutory authority placed re-
strictions on the monarch’s power. Ante, at 260. The 
critical role of statutes in the imposition of the condition 
of banishment on pardons of convicted felons was recog-
nized in a letter addressed to a member of the House of 
Lords:

“There is hardly anything to be found respecting 
conditional pardons in the old English law-books; 
but the authority of the Crown to grant a conditional 
pardon in capital cases is . . . recognized in statute 
5 Geo. 4, c. 84, s. 2 . . . .” W. Forsyth, Cases and 
Opinions on Constitutional Law 460 (1869).

Co., 337 U. S. 582 (1949); The Federalist No. 47 (J. Madison) (J. 
Cooke ed. 1961); E. Corwin, The President: Office and Powers 140 
(1940). In fact Corwin notes:
“[T]he President is not authorized to add to sentences imposed by 
the courts [pursuant to legislative direction]—he may only mitigate 
them .. ..” Ibid, (emphasis in original).
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The King’s prerogative was thus not as broad as the 
majority’s reading of Blackstone indicates. The great 
discretion available to the King to dispense mercy did not 
incorporate into the pardoning power the royal right to 
invade the legislative province of assessing punishments.

B
Contrary to the Court’s suggestion, limitation of Exec-

utive action to the statutory framework is not undermined 
by earlier decisions of this Court. In Biddle v. Perovich, 
274 U. S. 480, 483 (1927), the Solicitor General expressly 
noted that “[a] commutation is the substitution of a 
milder punishment known to the law for the one inflicted 
by the court.” Mr. Justice Holmes, writing for a unani-
mous Court, concluded on a related matter that consent 
to commutation was unnecessary since “[b]y common 
understanding imprisonment for life is a less penalty than 
death.” Id., at 487. The Court held that the “only ques-
tion is whether the substituted punishment was author-
ized by law....” Ibid. While Holmes’ specific reference 
is to the law of the Constitution, he then proceeds with a 
discussion of the statutory sanctions. Commutation to 
life imprisonment without any opportunity for parole 
would penalize the prisoner here beyond the terms of 
the UCMJ sanctions.

The requirement that the substituted sentence be one 
provided by law is not hampered by Ex parte Wells, 
supra, in which this Court upheld conditional commuta-
tion from a death sentence to a simple life term. The 
validity of mitigation of a sentence without depriving the 
prisoner of any additional rights is not inconsistent with 
rejection of unauthorized penal conditions. In Wells the 
Court acknowledged that limitations on the pardon power 
mandated its exercise “according to law; that is, as it had 
been used in England, and these States.” 18 How., at 310. 
Although the Wells Court was not faced with the ques-
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tion whether all possible conditions were in the ambit of 
Art. II, it addressed the specific limitation on penal con-
ditions attached to commutations:

“So, conditional pardons by the king do not permit 
transportation or exile as a commutable punishment, 
unless the same has been provided for by legislation.” 
Id., at 313.

The remaining cases on which the Court relies to sustain 
the condition offer minimal support and are easily 
distinguished.15

In conclusion I note that where a President chooses to 
exercise his clemency power he should be mindful that 

“[t]he punishment appropriate for the diverse fed-
eral offenses is a matter for the discretion of Con-
gress, subject only to constitutional limitations, more 
particularly the Eighth Amendment.” Bell v. United 
States, 349 U. S. 81, 82 (1955).

See Ex parte United States, 242 U. S. 27, 42 (1916). 
The Congress has not delegated such authority to 
the President. I do not challenge the right of the 
President to issue pardons on nonpenal conditions, but, 
where the Executive elects to exercise the Presidential 
power for commutation the clear import of the Constitu-
tion mandates that the lesser punishment imposed be 
sanctioned by the legislature.16

15 United States v. Wilson, 7 Pet. 150 (1833), turned on the 
technical question of whether a pardon must be pleaded and only 
referred in dictum to the possibility that the President could condi-
tion a pardon. In Ex parte Garland, 4 Wall. 333 (1867), and 
Ex parte Grossman, 267 U. S. 87 (1925), the Court focused on 
the discretionary aspect of the pardon power which is here unchal-
lenged. The emphasis was on the right of the President to grant a 
pardon to any criminal, for any offense, at any time. The ques-
tion of conditional action was raised in only a tangential manner.

16 The Court likens the no-parole condition to “sanctions imposed 
by legislatures such as mandatory minimum sentences . . . .” The 
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In sum, the no-parole condition is constitutionally de-
fective in the face of the retrospective application of 
Furman and the extra-legal nature of the Executive ac-
tion. I would nullify the condition, and direct the lower 
court to remand the case for resentencing to the only 
alternative available—life with the opportunity for pa-
role—and its attendant benefits.

similarity is all too close, in my view. Indeed, it is precisely because 
the President has invaded the legislative domain that the condition 
must fail.
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BOWMAN TRANSPORTATION, INC. v. ARKANSAS-
BEST FREIGHT SYSTEM, INC., et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF ARKANSAS

No. 73-1055. Argued November 20, 1974— 
Decided December 23, 1974*

In 1969 hearing examiners for the Interstate Commerce Commission 
(ICC), following hearings in 1966 and 1967 and the subsequent 
filing of extensive briefs, rejected appellant motor carriers’ appli-
cations for certificates of public convenience and necessity to 
transport general commodities between specified points in the 
Southwest and Southeast. In 1971 the ICC, over the opposition 
of appellee competing motor carriers, authorized the issuance of 
the certificates. Appellees then brought action in the District 
Court to set aside the ICC’s order. The District Court refused 
to enforce the order on the ground that the ICC had acted 
arbitrarily in refusing to credit certain evidence introduced by 
appellees. Held:

1. The District Court erred in refusing to enforce the ICC’s 
order. Pp. 284-294.

(a) Under the “arbitrary and capricious” standard the scope 
of review is a narrow one whereby a reviewing court must “con-
sider whether the decision was based on a consideration of the 
relevant factors and whether there has been a clear error of judg-
ment,” Citizens to Preserve Overton Park v. Volpe, 401 U. S. 402, 
416. Pp. 285-286.

(b) The ICC’s observation that appellees’ exhibits as to the 
acceptability of their existing service covered periods subsequent 
to the ICC’s notice of hearing supported its refusal to credit this 
evidence. The ICC was entitled to regard such exhibits as non-
representative of the usual service, to reason that the shortcom-

*Together with No. 73-1069, Johnson Motor Lines, Inc. v. Arkansas- 
Best Freight System, Inc., et al.; No. 73-1070, Red Ball Motor 
Freight, Inc. v. Arkansas-Best Freight System, Inc., et al.; No. 73- 
1071, Lorch-Westway Corp, et al. v. Arkansas-Best Freight System, 
Inc., et al.; and No. 73-1072, United States et al. v. Arkansas-Best 
Freight System, Inc., et al., also on appeal to the same court.



282 OCTOBER TERM, 1974

Syllabus 419 U. S.

ings were greater than the exhibits showed, and to conclude that 
service would be improved by granting the applications. Pp. 
286-289.

(c) There was a rational basis for the ICC’s attributing little 
significance to appellees’ exhibits showing appellants’ transit times 
over other routes. The question was whether service on the 
routes at issue would be enhanced by new entry and, as to this, 
performance by prospective entrants on other routes was of 
limited relevance. The ICC erred in not attributing the same 
qualification to appellants’ transit time exhibits, but its finding 
that service would be improved by new entry was supported by 
other evidence. Pp. 289-292.

(d) The ICC’s conclusion that consumer benefits of new entry 
outweighed any adverse impact upon the existing carriers reflects 
the kind of judgment that is entrusted to it, namely, the power 
to weigh the competing interests and arrive at a balance that is 
deemed “the public convenience and necessity.” Pp. 292-294.

2. The lapse of time between the conclusion of evidentiary hear-
ings and the ultimate agency decision in this case does not justify 
a reviewing court’s requiring that the record be reopened. Pp. 
294r-296.

3. The ICC was entitled to take an approach, divergent from 
that of its examiners, favoring added competition among carriers. 
Pp. 297-299.

4. Whether or not the certificate granted appellant Bowman 
Transportation Co. conformed to the authority set forth in its 
application, an issue not briefed or argued in this Court, should be 
considered by the District Court on remand. Pp. 299-300.

364 F. Supp. 1239, reversed and remanded.

Douglas , J., delivered the opinion for a unanimous Court.

Charles S. Rhyne argued the cause for appellants in 
Nos. 73-1055, 73-1069, 73-1070, and 73-1071. With him 
on the briefs were Bryce Rea, Jr., Donald E. Cross, Courts 
Oulahan, Robert L. Jones, Jr., Maurice F. Bishop, Sander 
W. Shapiro, and Jerry C. Prestridge. William L. Patton 
argued the cause for the United States et al. in No. 73- 
1072. With him on the brief were Solicitor General Bork, 
Assistant Attorney General Kauper, Carl D. Lawson,
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Fritz R. Kahn, Betty Jo Christian, and Richard H. 
Streeter.

Phineas Stevens argued the cause for appellees in all 
cases. With him on the brief were Drew L. Carraway, 
Phillip Robinson, M. Ward Bailey, Don A. Smith, 
Thomas Harper, Wentworth E. Griffin, Frank W. Taylor, 
Jr., William O. Turney, and J. William Cain, Jr.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

This is a direct appeal from a final judgment of a 
three-judge District Court, 28 U. S. C. §§ 1253, 2101, 
invalidating an order of the Interstate Commerce Com-
mission. Ten applications of motor carriers to conduct 
general commodities operations between points in the 
Southwest and Southeast were consolidated in one pro-
ceeding. Three additional applicants were allowed to 
intervene. The hearing examiners, after extensive hear-
ings, rejected each application. The Commission granted 
three of the applications of appellant carriers. Appel-
lees, competing carriers, brought an action in the District 
Court, 28 U. S. C. § 1336, to suspend, enjoin, and annul 
that portion of the order of the Commission that 
authorizes issuance of certificates of public convenience 
and necessity to Red Ball, Bowman, and Johnson. The 
District Court refused to enforce the Commission’s order 
because its findings and conclusions were arbitrary, capri-
cious, and without rational basis within the meaning of 
the Administrative Procedure Act, 5 U. S. C. § 706, and 
likewise refused to remand the case believing that no 
useful purpose would be served, 364 F. Supp. 1239, 1264?

1 The hearings lasted over 18 months; this transcript covers 23,423 
pages; there are 1,989 exhibits; a total of 950 witnesses testified on 
behalf of 10 applicants; 66 rail and motor carriers entered appear-
ances in opposition to the applications; 48 of the protestants offered 
evidence through 62 witnesses and numerous exhibits.
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The Administrative Procedure Act in 5 U. S. C. § 706 
provides that:

“The reviewing court shall... (2) hold unlawful and 
set aside agency action, findings, and conclusions 
found to be—

“(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law 
[or] . . .

“(E) unsupported by substantial evidence . . . .”
These two provisions of 5 U. S. C. § 706 (2) are part of 

six which are “separate standards.” See Citizens to Pre-
serve Overton Park v. Volpe, 401 U. S. 402, 413 (1971). 
The District Court properly concluded that, though an 
agency’s finding may be supported by substantial evi-
dence, based on the definition in Universal Camera Corp. 
n . NLRB, 340 U. S. 474 (1951),2 it may nonetheless reflect 
arbitrary and capricious action. There seems, however, to 
be agreement that the findings and conclusions of the 
Commission are supported by substantial evidence. The 
question remains whether, as the District Court held, the 
Commission’s action was “arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law” as 
provided in 5 U. S. C. § 706 (2)(A). We disagree with 
the District Court and accordingly reverse its judgment 
and remand the cases for consideration of one issue not 
reached by the District Court or by this Court.

I
The Motor Carrier provisions of the Interstate Com-

merce Act, 49 Stat. 551, 49 U. S. C. § 307, empower the

2 “The substantiality of evidence must take into account whatever 
in the record fairly detracts from its weight.” 340 U. S., at 488. 
And see 4 K. Davis, Administrative Law Treatise § 29.03. p. 129 
(1958); L. Jaffe, Judicial Control of Administrative Action 601 
(1965).
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Commission to grant an application for a certificate if it 
finds (1) that the applicant is “fit, willing, and able prop-
erly to perform the service proposed”; and (2) that the 
service proposed “is or will be required by the present or 
future public convenience and necessity.” The Commis-
sion made both findings, relying upon the applicants’ gen-
eral service record in support of a finding of fitness, and 
upon expressions of customer dissatisfaction with the 
existing service in support of its conclusion that the serv-
ice proposed was consistent with the public convenience 
and necessity. The competing appellee carriers made 
presentations designed to show that their existing service 
was satisfactory and that the applicants would not offer 
measurably superior performance. The District Court 
concluded that the Commission had acted arbitrarily in 
its treatment of the presentations made by the protest-
ing carriers. While the Commission had acknowledged 
the appellees’ evidence, its reasons for refusing to credit 
it would not, in the District Court’s view, withstand 
scrutiny, making its action tantamount to an arbitrary 
refusal to consider matters in the record.

Under the “arbitrary and capricious” standard the 
scope of review is a narrow one. A reviewing court must 
“consider whether the decision was based on a considera-
tion of the relevant factors and whether there has been 
a clear error of judgment. . .. Although this inquiry into 
the facts is to be searching and careful, the ultimate 
standard of review is a narrow one. The court is not 
empowered to substitute its judgment for that of 
the agency.” Citizens to Preserve Overton Park v. 
Volpe, supra, at 416. The agency must articulate 
a “rational connection between the facts found and 
the choice made.” Burlington Truck Lines v. United 
States, 371 U. S. 156, 168 (1962). While we may not 
supply a reasoned basis for the agency’s action that the 



286 OCTOBER TERM, 1974

Opinion of the Court 419 U. S.

agency itself has not given, SEC n . Chenery Corp., 332 
U. S. 194, 196 (1947), we will uphold a decision of less 
than ideal clarity if the agency’s path may reasonably be 
discerned. Colorado Interstate Gas Co. v. FPC, 324 U. S. 
581, 595 (1945). Having summarized the appropriate 
scope of review, we proceed to consider the District 
Court’s objections seriatim.

A. Evidence as to Existing Service
The applicant carriers presented exhibits showing the 

time in transit of selected shipments that had been con-
signed to appellee carriers by particular shippers dur-
ing a designated study period. As the Commission 
acknowledged, the selection of particular shipments from 
those occurring during the study period had been made 
with an eye toward demonstrating service inadequacies.3 
These “worst case” studies figured in the Commission’s 
finding that service would be improved by the entry of 
new carriers to the routes at issue.

The appellee carriers offered studies of their own. 
These covered the same period and the same shippers as 
the applicants’ presentations, but whereas the applicants 
had selected particular shipments to emphasize inade-
quacies, the appellee carriers included in their presenta-
tions all of the shipments consigned during the study 
period. These exhibits, argued the protesting carriers, 
placed the incidents cited by the applicants in perspective 
and demonstrated that the existing service was generally 
acceptable. The Commission acknowledged the appel-
lees’ presentations but concluded that they offered an 
inadequate rebuttal to the applicants’ exhibits because

3 The Commission stated: “Many of the service exhibits do not 
cover all of the shipper’s pertinent traffic during the study period 
and some include shipments which were listed because complaints 
were received on this traffic.” Herrin Transportation Co., 114 
M.C. C. 571, 596 (1971).
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(1) they “relate to short periods of time or cover traffic 
handled for specified shippers”; and (2) the studies rep-
resented service provided by appellees after the Commis-
sion had designated the applications for hearing. Herrin 
Transportation Co., 114 M. C. C. 571, 599 (1971). The 
District Court ruled that the Commission had applied in-
consistent standards in reviewing the evidence of the 
parties, since the appellees’ exhibits were based upon the 
same study periods and the same shippers as the appli-
cants’ exhibits. 364 F. Supp., at 1259-1260.

We agree with the District Court that the first reason 
assigned by the Commission—that the appellees’ exhibits 
were based only upon short periods and particular ship-
pers—failed to distinguish the presentations of applicants 
and opponents. To counter the applicants’ presenta-
tions, the protesting carriers chose the identical study 
periods and shippers but expanded the presentation to 
show all the shipments consigned. Since the protesters 
confined themselves to the periods and shippers the appli-
cants had selected, there was no basis for an inference 
that the former had chosen so as to make the exhibits 
unrepresentative in their favor.

The Commission’s second reason, however—that the 
appellees’ studies covered periods subsequent to a notice 
of hearing—provides support for the Commission’s assess-
ment of the evidence. The Commission recognized that 
protesting carriers might have been spurred to improve 
their service by the threat of competition raised by the 
designation of applicants for hearing. Therefore, rea-
soned the Commission, the protesting carriers’ perform-
ance subsequent to the notice of hearing might be 
superior to the service they normally offered, and their 
exhibits, covering those periods, had to be read in light 
of that possibility. But the Commission was not pre-
cluded from relying upon the demonstrated shortcomings 
of the protesters’ service during that period, for the incen-
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tive effect the Commission identified would have, if any-
thing, distorted the performance studies in the protesters’ 
favor.

The issue before the Commission was not whether the 
appellees’ service met some absolute standard of perform-
ance but whether the “public convenience and necessity” 
would be served by the entry of new carriers into the 
markets served by appellees. United States v. Dixie 
Express, 389 U. S. 409, 411-412 (1967). Even if the 
Commission had accepted appellees’ exhibits at face value, 
it could still have concluded that the deficiencies were 
sufficient to justify the admission of additional carriers. 
Certainly the Commission was entitled to regard the 
appellees’ studies as possibly nonrepresentative of the 
usual service afforded,4 to reason that the shortcomings

4 The District Court also ruled that since there had been no sug-
gestion during the evidentiary hearings that performance studies 
subsequent to notice of hearing might not be viewed as representative, 
the appellees had been denied fair notice of the standards by which 
their evidence would be judged. 364 F. Supp. 1239, 1260. We dis-
agree. A party is entitled, of course, to know the issues on which 
decision will turn and to be apprised of the factual material on which 
the agency relies for decision so that he may rebut it. Indeed, the 
Due Process Clause forbids an agency to use evidence in a way that 
forecloses an opportunity to offer a contrary presentation. Ohio Bell 
Telephone Co. v. Public Utilities Comm’n, 301 U. S. 292 (1937); 
United States n . Abilene & S. R. Co., 265 U. S. 274 (1924). But 
these salutary principles do not preclude a factfinder from observing 
strengths and weaknesses in the evidence that no party identified. If 
the examiners had raised the qualifications to appellees’ evidence the 
Commission later interposed, there would have been no basis for sug-
gesting unfairness. See American Trucking Assns. v. Frisco Trans-
portation Co., 358 U. S. 133, 144 (1958). The situation is not al-
tered by the fact that the Commission parted company with the 
examiners. Even as to matters such as the credibility of witnesses, 
where the examiner is thought to have an advantage, the reviewing 
agency is not rigidly barred from taking a contrary position. Uni-
versal Camera Corp. v. NLRB, 340 U. S. 474 (1951). We perceive 
no reason for binding an agency to the experience and viewpoint of 
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were probably greater than these studies showed, and to 
conclude that service would be improved by granting the 
applications.

B. Evidence of Applicants’ Fitness
The applicants supported their service proposals with 

exhibits showing transit times over comparable distances 
on other routes. The appellees once again pointed out 
that the applicants had been selective and offered transit 
times on different routes served by the applicants that 
were substantially longer than those applicants proposed 
to provide on the routes at issue. Appellees thus argued 
that the applicants could not reasonably be expected to 
live up to their service proposals. In addition, the appel-
lees cited service restrictions that the applicants practiced 
on other routes—refusal to make scheduled pickup of 
merchandise, refusal to handle shipments less than a 
certain weight, refusal to transport goods to certain desti-
nations, and the like.

The Commission attributed little significance to the 
appellees’ rebuttal. With respect to transit times, the 
Commission noted that different highway conditions 
might make transit times over identical distances totally 
incomparable. 114 M. C. C., at 611. The District Court 
held that the Commission had acted arbitrarily in so 
treating the evidence, for it had apparently relied on 
the applicants’ transit-time evidence (id., at 586, 
600) to support its finding of fitness. 364 F. Supp., 
at 1260-1261. Similarly, the District Court viewed as 

the examiner in the interpretation of studies in the record. Ap-
pellees are not in a position to claim unfair surprise. The Commis-
sion offered the identical rationale in interpreting transit-time studies 
in a case decided just as hearings in this case began. See Braswell 
Freight Lines, 100 M. C. C. 482, 493-494 (1966). Appellees offered 
their studies knowing that the Commission might interpose 
qualifications.
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arbitrary the Commission’s failure to mention in its 
opinion the service restrictions by applicants that appel-
lees’ had cited, since the Commission had relied upon 
identical restrictions practiced by appellees to support its 
finding that existing service was not satisfactory. 114 
M. C. C., at 600.

The Commission’s treatment of the evidence of the 
applicants’ performance on other routes is not a paragon 
of clarity. Had the Commission responded in a more 
considered manner to the evidence appellees presented, 
review would have been greatly facilitated, and further 
review by this Court perhaps avoided entirely. But we 
can discern in the Commission’s opinion a rational basis 
for its treatment of the evidence, and the “arbitrary and 
capricious” test does not require more. The question be-
fore the Commission was whether service on the routes 
at issue would be enhanced by permitting new entry, and 
as to this the performance by prospective entrants on new 
routes was of limited relevance. The Commission noted 
with respect to transit times that different highway condi-
tions might make experience there a poor indication of the 
times applicants could provide on the routes they sought 
to enter. More generally, the applicants’ performance 
on other routes might, because of market conditions 
peculiar to that route (e, g., the nature of demand for 
service, or the number of competing carriers), offer an 
inaccurate basis for predicting what the applicants 
would do if admitted to the routes they sought in 
competition with the carriers already there. A carrier 
performing lethargically on a route where it was the sole 
provider of motor transportation, for example, could ill 
afford to continue the same practice where the situation 
was more competitive.5

5 We thus distinguish the case where a firm already in possession 
of a franchise that offers a high degree of protection from competi-
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The particular features of the applicants’ performance 
elsewhere that the appellees cited were not shown by the 
Commission to be explainable by special market condi-
tions on the routes where they occurred. It is said that 
the Commission could conclude that the evidence of per-
formance elsewhere would be unlikely to prove disposi-
tive, and that accordingly, absent some compelling demon-
stration by a proponent of a “performance elsewhere” 
study that it offered important predictive value, the Com-
mission should disregard such evidence.6 Of course, evi-
dence of especially egregious performance elsewhere might 
have been viewed as an exception; a general assumption 
that competition would force new entrants to exceed the 
pre-existing quality of service in an effort to attract busi-
ness might have to yield in the face of an applicant whose 
shortcomings elsewhere were many and flagrant. But 
no such evidence was offered here, and none of the appli-
cants was so characterized. Indeed the examiners found

tion seeks its renewal. Cf. Office of Communication of United Church 
of Christ v. FCC, 123 U. S. App. D. C. 328, 341, 359 F. 2d 994, 1007 
(1966) (“history of programming misconduct . . . would preclude . . . 
the required finding that renewal of the license would serve the 
public interest”).

6 Fairness as well as rationality, however, command evenhanded 
application of such a rule. The Commission should not have cited 
applicants’ “performance elsewhere” presentations without noting 
appropriate qualifications. Compare 114 M. C. C., at 586, with id., 
at 611. Yet in view of the examiners’ undisputed conclusion that all 
the carriers were “substantial and responsible,” there was adequate 
remaining basis for the Commission’s finding of the applicants’ fit-
ness. And the service benefits the Commission anticipated from new 
entry included, not merely a possibility of improved transit times, 
but many other improvements in service quality. The Commission 
.identified as service deficiencies that would be removed by new entry 
the following: “restrictions or embargoes [or] outright refusals by 
existing carriers to handle . . . traffic”; “pickup and delivery 
problems; interline difficulties relating to loss, damage, tracing, 
shortages, and misrouting . ...” Id., at 600.
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that “in the main the carriers participating in these pro-
ceedings are substantial and responsible carriers” (2 App. 
878), and no party has disputed this finding. We do 
not find the Commission’s treatment of the evidence 
arbitrary.

II
Having found that the admission of the applicant 

carriers to the routes they sought would produce benefits 
to the consumers served, the Commission proceeded to 
consider the effect of new entry upon the appellees. 
While the Commission acknowledged that competition 
from new entrants might cause at least short-run busi-
ness losses for existing carriers, it found that, with 
the exception of one carrier, none would be “seriously 
adversely affected.” Further, the Commission concluded 
that in any event, “the gains to be derived by the shipping 
public in general far outweigh any adverse effect this car-
rier or any other protestant may experience.” 114 
M. C. C., at 611.

The District Court thought the Commission’s treat-
ment unsupportable, in view of the findings by the hear-
ing examiners as to adverse impacts if the applications 
were granted. 364 F. Supp., at 1262-1263. Insofar as 
the District Court’s comments express the view that the 
Commission failed to consider the examiners’ findings 
or the appellees’ interests, the record shows otherwise. 
The Commission stated in its opinion that “grants of 
authority will subject some of protestants’ traffic to the 
possibility of diversion,” but went on to make findings 
that there would be no “serious adverse impact.” 114 
M. C. C., at 610-611.

The evidence that moved the examiners to a contrary 
view consisted of testimony by appellees’ witnesses about 
the volume of shipments for which new entrants would 
compete if allowed to enter the market. The testimony 
thus presented the carriers’ maximum potential exposure,
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leaving considerable leeway for predicting what was 
likely if applications were granted. Cf. Market Street R. 
Co. v. RailroadComm’n, 324 U. S. 548 ( 1945). The exam-
iners emphasized the magnitude of potential harm; the 
Commission took a more optimistic view. We see nothing 
arbitrary in this posture. That a carrier’s entire business 
will be subject to competition hardly compels the con-
clusion that its operations will show no profit. It was 
rational for the Commission so to conclude that the new 
entrant may be expected not to swallow up existing car-
riers, especially if the latter make efforts to attract 
business. Moreover, the testimony offered by appellees’ 
witnesses gave the carriers’ exposure to competition if 
every new application sought by appellees were granted.7 
Thus, the examiners were reporting upon potential di-
versions of traffic under conditions that were never 
realized. Since the Commission granted only three of 
the 10 pending applications, much of the testimony on 
this matter had to be regarded with qualification, and 
some of it disregarded entirely.8

The Commission’s conclusion that consumer benefits 
outweighed any adverse impact upon the existing carriers 
reflects the kind of judgment that is entrusted to it, a 
power to weigh the competing interests and arrive at a 
balance that is deemed “the public convenience and neces-
sity.” United States v. Pierce Auto Lines, 327 U. S. 515, 
535-536 (1946). If the Commission has “drawn out and 

7 Each carrier presented the possible diversion of traffic that would 
result if the applications it was opposing were granted. In many 
cases, the protesting carrier was opposing applications not ulti-
mately granted by the Commission. See, e. g., Examiners’ Decision, 
App. D, at 6, 13, 14, 19, 24, 25, 34, 35, and 48 (reproduced in 2 App. 
864, 1191).

8 The same must be said of the examiners’ concern that service to 
small communities might be adversely affected by granting all the 
applications, since these fears derived from those about impact upon 
protesting carriers.
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crystallized these competing interests [and] attempted to 
judge them with as much delicacy as the prospective 
nature of the inquiry permits,” ICC n . J-T Transport Co., 
368 U. S. 81, 89 (1961), we can require no more. Here 
the Commission identified the competing interests. We 
cannot say that the balance it struck was arbitrary or con-
trary to law.

Ill
The District Court expressed concern about the con-

siderable lapse of time between the conclusion of eviden-
tiary hearings and the Commission’s decision. 364 F. 
Supp., at 1261-1262. While it is unclear whether this 
was an independent ground for setting aside the Com-
mission’s order, we deem it advisable to deal directly with 
the suggestion that the record has grown too stale to 
support the order.

Hearings on the applications in these cases began in 
1966 and concluded in 1967. Thereafter, the parties pre-
pared extensive briefs for the examiners, who rendered 
their decision in November 1969. The decision of the 
Commission was handed down on December 30, 1971. 
Thus, the evidentiary material pertained to service condi-
tions which were dated by five years at the time the 
Commission rendered its decision.

We appreciate the difficulties that arise when the lapse 
between hearing and ultimate decision is so long. Un-
doubtedly economic changes dated the 1966 studies that 
the parties, both applicants and appellees, had placed in 
the record. Nevertheless, we have always been loath to 
require that factfinding begin anew merely because of 
delay in proceedings of such magnitude and complexity. 
To repeat what was said in ICC v. Jersey City, 322 U. S. 
503,514-515 (1944):

“Administrative consideration of evidence—partic-
ularly where the evidence is taken by an examiner,



BOWMAN TRANSP. v. ARK.-BEST FREIGHT SYSTEM 295

281 Opinion of the Court

his report submitted to the parties, and a hearing 
held on their exceptions to it—always creates a gap 
between the time the record is closed and the time 
the administrative decision is promulgated. This 
is especially true if the issues are difficult, the evi-
dence intricate, and the consideration of the case de-
liberate and careful. If upon the coming down of 
the order litigants might demand rehearings as a 
matter of law because some new circumstance has 
arisen, some new trend has been observed, or some 
new fact discovered, there would be little hope that 
the administrative process could ever be consum-
mated in an order that would not be subject to 
reopening. It has been almost a rule of necessity 
that rehearings were not matters of right, but were 
pleas to discretion. And likewise it has been con-
sidered that the discretion to be invoked was that of 
the body making the order, and not that of a review-
ing body.”

Only in Atchison, T. & S. F. R. Co. v. United States, 
284 U. S. 248 (1932), did we remand a case for reopening 
of evidentiary proceedings; there the Commission’s re-
fusal to reopen in light of the economic metamorphosis 
brought on by the Great Depression led the Court to find 
an abuse of discretion. The same exceptional circum-
stances that compelled that disposition, however, have 
been found lacking in more recent cases. See United 
States v. Northern Pacific R. Co., 288 U. S. 490 (1933); 
Illinois Commerce Comm’n v. United States, 292 U. S. 
474 (1934); St. Joseph Stock Yards Co. v. United States, 
298 U. S. 38 (1936); ICC n . Jersey City, supra; United 
States v. Pierce Auto Lines, supra; Northern Lines Merger 
Cases, 396 U. S. 491 (1970). Illinois Commerce Comm’n 
v. United States, supra, is of particular relevance, for 
there the Court refused to compel the Interstate Com-
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merce Commission to reopen for the inclusion of new 
economic studies a record already closed for a comparable 
period. We believe appellees failed to meet the heavy 
burden thrust upon them by our cases.9

The protracted character of the proceedings resulted, 
not from bureaucratic inertia, but from the number and 
complexity of the issues and from the agency procedures 
that extended to the parties, in an effort to insure fairness 
in appearance as well as reality, and an opportunity to 
comment upon the proceedings at every stage. More than 
900 witnesses testified in the original hearings, which con-
sumed 150 days. At the conclusion the parties submitted 
briefs requiring seven months to prepare. The examin-
ers’ decision did not issue until nearly two years later. 
It is doubtful that the Commission could have made the 
record more current by judicial notice alone; while live 
testimony might not have been required, the Commission 
would at least have had to entertain evidence in affidavit 
form. Yet there would have been little assurance that 
at the conclusion of such a reopening, and the time re-
quired to digest the new material, the record would not 
again have become “stale.” Accordingly, we conclude 
that there is sound basis for adhering to our practice of 
declining to require reopening of the record, except in 
the most extraordinary circumstances.

9 Much is made, for example, of the Commission’s failure to notice 
a number of terminal closings by appellant Red Ball that had oc-
curred since evidentiary proceedings had concluded. 364 F. Supp., 
at 1261. The Commission, however, cited the number of Red Ball 
terminals—reduced by intervening events—only in support of its 
conclusion that Red Ball, rather than three other carriers, should be 
certificated to offer new service. 114 M. C. C., at 603. Since these 
three carriers are not among appellees, we have doubt that appellees 
can show substantial prejudice from the Commission’s failure to up-
date the information.
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IV
We conclude by addressing a concern voiced by the 

District Court, that the Commission’s decision
“indicates a predilection to grant these particular 
applications, followed by a strained attempt to mar-
shal findings tn support such conclusion.” 364 F. 
Supp., at 1264.

We disagree with the District Court insofar as its remarks 
charge the Commission with prejudging the issue and 
deciding without giving consideration to the evidence. 
But we think the approach adopted by the Commission 
does differ from that taken by the examiners in significant 
respects that are important to identify.

The examiners viewed the evidence against a backdrop 
of assumptions about the relationship between consumer 
needs and carrier responsibilities. The examiners ruled, 
for example, that all shippers were not entitled to “single- 
line service” and that the shippers’ difficulties were 
attributable, in part, to lack of diligence. The exam-
iners put it that

“[n]ormally existing carriers should have an oppor-
tunity ... to transport all of the traffic they can 
handle adequately and efficiently in the territory 
they are authorized to serve without the competition 
of new operations.”

And to the extent that service inadequacies were demon-
strated, the examiners viewed complaints to force com-
pliance with certificates held by existing carriers as a 
preferred mode of relief.

The Commission’s approach, on the other hand, was 
more congenial to new entry and the resulting competi-
tion. This is the Commission’s prerogative in carrying 
out its mandate to insure “safe, adequate, economical, 
and efficient service,” National Transportation Policy, 
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preceding 49 U. S. C. § 1. The Commission was 
not compelled to adopt the same approach as the 
examiners. It could conclude that the benefits of com-
petitive service to consumers might outweigh the discom-
forts existing certificated carriers could feel as a result 
of new entry.10 Our decisions have dispelled any notion 
that the Commission’s primary obligation is the protec-
tion of firms holding existing certificates. ICC v. J-T 
Transport Co., supra, disapproved the proposition that 
shippers must take their grievances through complaint 
procedures before improvement through new entry is per-
mitted. 368 U. S., at 91. And in United States v. Dixie 
Express, 389 U. S. 409 (1967), we rejected the suggestion 
by a reviewing court that existing carriers have “a prop-
erty right” to an opportunity to make amends before new 
certificates issue. Id., at 411.

A policy in favor of competition embodied in the laws 
has application in a variety of economic affairs. Even 
where Congress has chosen Government regulation as the 
primary device for protecting the public interest, a policy 
of facilitating competitive market structure and perform-
ance is entitled to consideration. McLean Trucking Co. 
v. United States, 321 U. S. 67 (1944); FMC v. Svenska 
Amerika Linien, 390 U. S. 238 (1968) ; Gulf States Utili-
ties Co. n . FPC, 411 U; S. 747 (1973); Denver & R. G. 
W. R. Co. v. United States, 387 U. S. 485 (1967). The 
Commission, of course, is entitled to conclude that preser-
vation of a competitive structure in a given case is over-
ridden by other interests, United States v. Drum, 368

10 In commenting upon the perceived lack of diligence by the 
shippers in seeking out service, the examiners rejected the notion 
that “the burden is upon carriers to inform shippers of their serv-
ices through personal solicitation.” The Commission, however, 
would have been free to conclude that greater promotional effort by 
carriers, brought about through competition, might most economically 
facilitate the matching of services to needs.
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U. S. 370, 374-375 (.1962), but where, as here, the Com-
mission concludes that competition “aids in the attain-
ment of the objectives of the national transportation 
policy,” McLean Trucking Co. v. United States, supra, 
at 85-86, we have no basis for disturbing the Commis-
sion’s accommodation.

V
Our opinion disposes of appellees’ objections to the 

Commission’s order insofar as it granted the applications 
of Johnson and Red Ball.11 As to appellant Bowman, 
however, an issue remains. In granting Bowman a certifi-
cate the Commission noted that the authority sought by 
Bowman exceeded that set forth in Bowman’s applica-
tion. The “excess” was granted, subject to a condition 
precedent of publication in the Federal Register of Bow-
man’s request for the excess authority. Various appel-
lees filed, objections to the augmented authority sought 
by Bowman, which the Commission overruled. Appel-
lees challenged the Commission’s procedure in the Dis-
trict Court on a variety of grounds, and though the 
District Court indicated disapproval of the Commission’s 
action, the court did not have to rule on the merits of 
appellees’ objections since it set aside the Commission’s 
approval of all the applications.

While we have on occasion decided residual issues in the 
interest of an expeditious conclusion of protracted litiga-
tion, see Consolo v. FMC, 383 U. S. 607, 621 (1966), we 
believe that the issue of conformity of the Bowman certifi-
cate to its application is one for the District Court. The 
issue was not briefed or argued here, owing to the limita-
tions set forth in our order noting probable jurisdiction. 
And while the District Court spoke of the Commission’s 

11 At oral argument counsel for appellees disposed of any “sub-
stantial evidence” objections to the Commission’s order by con-
ceding that “we did not allege that any finding of fact itself was not 
supported by substantial evidence.” Tr. of Oral Arg. 25.
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action in this regard, we do not construe its expressions 
as a final ruling, since they were unnecessary to the Dis-
trict Court’s disposition of the case. Accordingly, the 
issue remains open on remand.

We hasten to add, however, that our remand provides 
no basis for depriving Bowman of authority conferred by 
the Commission that was within its original application.

Reversed and remanded.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
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An employer who has not engaged in an unfair labor practice im-
pairing the electoral process does not commit a violation of § 8 (a) 
(5) of the National Labor Relations Act simply because he 
refuses to accept evidence of the union’s majority status other 
than the results of a Board election. At least in the absence of 
any agreement to permit majority status to be determined by 
means other than a Board election, a union that is refused recog-
nition despite authorization cards or other such evidence purport-
ing to show that it represents a majority of the employees has the 
burden of taking the next step and invoking the Board’s election 
procedure. Pp. 303-310.

159 U. S. App. D. C. 228,487 F. 2d 1099, reversed.

Douglas , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Bre nnan , Black mun , and Rehnquis t , JJ., joined. 
Ste wart ’ J., filed a dissenting opinion, in which Whit e , Marsh al l , 
and Powel l , JJ., joined, post, p. 310.

Norton J. Come argued the cause for the National 
Labor Relations Board, respondent in No. 73-1231 and 
petitioner in No. 73-1234. With him on the brief 
were Solicitor General Bork, Peter G. Nash, John S. 
Irving, and Patrick Hardin. Lawrence M. Cohen argued 
the cause for petitioner in No. 73-1231. With him on 
the briefs were Steven R. Semler and Ronald F. Hart-

*Together with No. 73-1234, National Labor Relations Board n . 
Truck Drivers Union Local No. ^13 et al., also on certiorari to the 
same court.
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man. Laurence Gold argued the cause and filed a brief 
for respondent unions in both cases.t

Mr . Just ice  Douglas  delivered the opinion of the 
Court.

These cases present a question expressly reserved in 
NLRB v. Gissel Packing Co., 395 U. S. 575, 595, 601 n. 18 
(1969).

In Linden respondent union obtained authorization 
cards from a majority of petitioner’s employees and de-
manded that it be recognized as the collective-bargaining 
representative of those employees. Linden said it doubted 
the union’s claimed majority status and suggested the 
union petition the Board for an election. The union 
filed such a petition with the Board but later withdrew 
it when Linden declined to enter a consent election agree-
ment or abide by an election, on the ground that respond-
ent union’s organizational campaign had been improperly 
assisted by company supervisors. Respondent union 
thereupon renewed its demand for collective bargaining; 
and again Linden declined, saying that the union’s claimed 
membership had been improperly influenced by super-
visors. Thereupon respondent union struck for recogni-
tion as the bargaining representative and shortly 
filed a charge of unfair labor practice against Linden 
based on its refusal to bargain.

There is no charge that Linden engaged in an unfair 
labor practice 1 apart from its refusal to bargain. The

^Gerard C. Smetana, Jerry Kroneriberg, and Milton Smith filed a 
brief for the Chamber of Commerce of the United States as amicus 
curiae urging reversal.

1 At the conclusion of the strike Linden refused to reinstate two 
employees it alleged to be supervisors and therefore unprotected by 
the Act. The Board found that to be an unfair labor practice. 
Thereupon Linden reinstated the two employees and this issue 
was not tendered to the court below. 159 U. S. App. D. C. 228, 234, 
487 F. 2d 1099,1105 (1973).
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Board held that Linden should not be guilty of an unfair 
labor practice 2 solely on the basis “of its refusal to ac-
cept evidence of majority status other than the results 
of a Board election.” 190 N. L. R. B. 718, 721 (1971).

In Wilder3 there apparently were 30 employees in the 
plant, and the union with 11 signed and two unsigned 
authorization cards requested recognition as the bargain-
ing agent for the company’s production and maintenance 
employees. Of the 30 employees 18 were in the produc-
tion and maintenance unit which the Board found to be 
appropriate for collective bargaining. No answer was 
given by the employer, Wilder, and recognitional picket-
ing began. The request was renewed when the two un-
signed cards were signed, but Wilder denied recognition. 
Thereupon the union filed unfair labor practice charges 
against Wilder. A series of Board decisions and judicial 
decisions, not necessary to recapitulate here, consumed 
about seven years until the present decision by the Court 
of Appeals.4 The Board made the same ruling as respects 
Wilder as it did in Linden’s case. See 198 N. L. R. B. 
998 (1972). On petitions for review the Court of Ap-
peals reversed. 159 U. S. App. D. C. 228, 487 F. 2d 
1099 (1973). We reverse the Court of Appeals.

In Gissel we held that an employer who engages in 
“unfair” labor practices “ ‘likely to destroy the union’s 

2 Section 8 (a)(5) of the National Labor Relations Act provides: 
“(a) It shall be an unfair labor practice for an employer—

“(5) to refuse to bargain collectively with the representatives of 
his employees, subject to the provisions of section 9 (a).” 49 Stat. 
453, as amended, 61 Stat. 141, 29 U. S. C. § 158 (a) (5).

3 See n. 4, infra.
4 The long series of rulings is described in the opinion of the Court 

of Appeals, 159 U. S. App. D. C., at 229-232, 487 F. 2d, at 1 IGO- 
1103. Wilder did not petition for certiorari. No. 73-1234, which 
we granted, is the petition of the Board, but for convenience it is 
referred to herein as the Wilder case.
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majority and seriously impede the election’ ” may not 
insist that before it bargains the union get a secret ballot 
election. 395 U. S., at 600. There were no such unfair 
labor practices here, nor had the employer in either case 
agreed to a voluntary settlement of the dispute and then 
reneged. As noted, we reserved in Gissel the questions 
“whether, absent election interference by an employer’s 
unfair labor practices, he may obtain an election only if 
he petitions for one himself; whether, if he does not, 
he must bargain with a card majority if the Union chooses 
not to seek an election; and whether, in the latter situa-
tion, he is bound by the Board’s ultimate determination 
of the card results regardless of his earlier good faith 
doubts, or whether he can still insist on a Union-sought 
election if he makes an affirmative showing of his positive 
reasons for believing there is a representation dispute.” 
Id., at 601 n. 18.

We recognized in Gissel that while the election process 
had acknowledged superiority in ascertaining whether a 
union has majority support, cards may “adequately re-
flect employee sentiment.” Id., at 603.

Generalizations are difficult; and it is urged by the 
unions that only the precise facts should dispose of con-
crete cases. As we said, however, in Gissel, the Board 
had largely abandoned its earlier test that the employer’s 
refusal to bargain was warranted, if he had a good-faith 
doubt that the union represented a majority. A different 
approach was indicated. We said:

“[A]n employer is not obligated to accept a card 
check as proof of majority status, under the Board’s 
current practice, and he is not required to justify his 
insistence on an election by making his own investi-
gation of employee sentiment and showing affirma-
tive reasons for doubting the majority status. See 
Aaron Brothers, 158 N. L. R. B. 1077, 1078. If he
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does make an investigation, the Board’s recent cases 
indicate that reasonable polling in this regard will 
not always be termed violative of § 8 (a)(1) if con-
ducted in accordance with the requirements set out 
in Struksnes Construction Co., 165 N. L. R. B. 
[1062], 65 L. R. R. M. 1385 (1967). And even if an 
employer’s limited interrogation is found violative of 
the Act, it might not be serious enough to call for 
a bargaining order. See Aaron Brothers, supra; 
Hammond & Irving, Inc., 154 N. L. R. B. 1071 
(1965). As noted above, the Board has emphasized 
that not ‘any employer conduct found violative of 
Section 8 (a)(1) of the Act, regardless of its nature 
or gravity, will necessarily support a refusal-to- 
bargain finding,’ Aaron Brothers, supra, at 1079.” 
395 U. S., at 609-610.

In the present cases the Board found that the employers 
“should not be found guilty of a violation of Section 8 (a) 
(5) solely upon the basis of [their] refusal to accept evi-
dence of majority status other than the results of a Board 
election.” 190 N. L. R. B., at 721; see 198 N. L. R. B., 
at 998. The question whether the employers had good 
reasons or poor reasons was not deemed relevant to the 
inquiry. The Court of Appeals concluded that if the 
employer had doubts as to a union’s majority status, it 
could and should test out its doubts by petitioning for an 
election. It said:

“While we have indicated that cards alone, or 
recognitional strikes and ambiguous utterances of 
the employer, do not necessarily provide such ‘con-
vincing evidence of majority support’ so as to 
require a bargaining order, they certainly create a 
sufficient probability of majority support as to 
require an employer asserting a doubt of majority 
status to resolve the possibility through a petition 
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for an election, if he is to avoid both any duty to 
bargain and any inquiry into the actuality of his 
doubt.” 159 U. S. App. D. C., at 240, 487 F. 2d, 
at 1111.

To take the Board’s position is not to say that author-
ization cards are wholly unreliable as an indication of 
employee support of the union. An employer concededly 
may have valid objections to recognizing a union on that 
basis. His objection to cards may, of course, mask his 
opposition to unions. On the other hand he may have 
rational, good-faith grounds for distrusting authorization 
cards in a given situation. He may be convinced that 
the fact that a majority of the employees strike and 
picket does not necessarily establish that they desire the 
particular union as their representative. Fear may . 
indeed prevent some from crossing a picket line; or sym-
pathy for strikers, not the desire to have the particular 
union in the saddle, may influence others. These 
factors make difficult an examination of the employer’s 
motive to ascertain whether it was in good faith. To 
enter that domain is to reject the approval by Gissel of 
the retreat which the Board took from its “good faith” 
inquiries.

The union which is faced with an unwilling 
employer has two alternative remedies under the 
Board’s decision in the instant cases. It can file for an 
election; or it can press unfair labor practice charges 
against the employer under Gissel. The latter alterna-
tive promises to consume much time. In Linden the 
time between filing the charge and the Board’s ruling was 
about 4% years; in Wilder, about 6% years. The 
Board’s experience indicates that the median time in a 
contested case is 388 days. Gissel, 395 U. S., at 611 n. 30. 
On the other hand the median time between the filing of 
the petition for an election and the decision of the Re-
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gional Director is about 45 days.5 In terms of getting on 
with the problems of inaugurating regimes of industrial 
peace, the policy of encouraging secret elections under the 
Act is favored. The question remains—should the bur-
den be on the union to ask for an election or should it be 
the responsibility of the employer?

The Court of Appeals concluded that since Congress 
in 1947 authorized employers to file their own represen-
tation petitions by enacting §9 (c)(1)(B),6 the burden 
was on them. But the history of that provision indi-
cates it was aimed at eliminating the discrimination 
against employers which had previously existed under 
the Board’s prior rules, permitting employers to petition 
for an election only when confronted with claims by two 
or more unions.7 There is no suggestion that Congress 
wanted to place the burden of getting a secret election 
on the employer.

“Today an employer is faced with this situation.

5 Thirty-seventh Annual Report of the National Labor Relations 
Board 13 (1972).

6 Section 9 (c)(1)(B) provides:
“(1) Whenever a petition shall have been filed, in accordance 

with such regulations as may be prescribed by the Board—

“(B) by an employer, alleging that one or more individuals or labor 
organizations have presented to him a claim to be recognized as the 
representative defined in section 9 (a);
“the Board shall investigate such petition and if it has reasonable 
cause to believe that a question of representation affecting commerce 
exists shall provide for an appropriate hearing upon due notice. Such 
hearing may be conducted by an officer or employee of the regional 
office, who shall not make any recommendations with respect thereto. 
If the Board finds upon the record of such hearing that such a 
question of representation exists, it shall direct an election by secret 
ballot and shall certify the results thereof.” 61 Stat. 144, 29 U. S. C. 
§159 (c)(1)(B).

7S. Rep. No. 105, 80th Cong., 1st Sess., 10-11 (1947); 93 Cong. 
Rec. 3838 (1947).
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A man comes into his office and says, T represent 
your employees. Sign this agreement, or we strike 
tomorrow.’ Such instances have occurred all over 
the United States. The employer has no way in 
which to determine whether this man really does 
represent his employees or does not. The bill gives 
him the right to go to the Board under those circum-
stances, and say, ‘I want an election. I want to 
know who is the bargaining agent for my employ-
ees.’ ” 93 Cong. Rec. 3838 (1947) (remarks of Sen-
ator Taft).

Our problem is not one of picking favorites but 
of trying to find the congressional purpose by ex-
amining the statutory and administrative interpreta-
tions that incline one way or another. Large issues 
ride on who takes the initiative. A common issue is, 
what should be the representative unit? In Wilder 
the employer at first took the position that the unit 
should be one of 30 employees. If it were 18, as the 
union claimed (or even 25 as the employer later argued), 
the union with its 13 authorization cards (assuming them 
to be valid) would have a majority. If the unit were 
30, the union would be out of business.

Section 9 (c)(1)(B) visualizes an employer faced with 
a claim by individuals or unions “to be recognized as the 
representative defined in §9 (a).” 8 That question of 
representation is raised only by a claim that the appli-
cant represents a majority of employees, “in a unit appro-

8 Section 9 (a) provides:
“Representatives designated or selected for the purposes of col-

lective bargaining by the majority of the employees in a unit appro-
priate for such purposes, shall be the exclusive representatives of 
all the employees in such unit for the purposes of collective bar-
gaining in respect to rates of pay, wages, hours of employment, or 
other conditions of employment . . . 49 Stat. 453, as amended,
61 Stat. 143, 29 U. S. C. § 159 (a).
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priate for such purposes.” § 9 (a). If there is a signifi-
cant discrepancy between the unit which the employer 
wants and the unit for which the union asked recogni-
tion, the Board will dismiss the employer’s petition. 
Aerojet-General Corp., 185 N. L. R. B. 794 (1970); Bow-
man Bldg. Products Div., 170 N. L. R. B. 312 (1968); 
Amperex Electronic Corp., 109 N. L. R. B. 353 (1954); 
Wm. Wood Bakery, Inc., 97 N. L. R. B. 122 (1951). 
In that event the union, if it desired the smaller unit, 
would have to file its own petition, leaving the employer 
free to contest the appropriateness of that unit. The 
Court of Appeals thought that if the employer were re-
quired to petition the Board for an election, the litigable 
issues would be reduced. The recurring conflict over what 
should be the appropriate bargaining unit, coupled with 
the fact that if the employer asks for a unit which the 
union opposes his election petition is dismissed, is answer 
enough.

The Board has at least some expertise in these matters 
and its judgment is that an employer’s petition for an 
election, though permissible, is not the required course. 
It points out in its brief here that an employer wanting 
to gain delay can draw a petition to elicit protests by the 
union, and the thought that an employer petition would 
obviate litigation over the sufficiency of the union’s show-
ing of interest is in its purview apparently not well taken. 
A union petition to be sure must be backed by a 30% 
showing of employee interest. But the sufficiency of such 
a showing is not litigable by the parties?

In light of the statutory scheme and the practical 
administrative procedural questions involved, we cannot 
say that the Board’s decision that the union should go 
forward and ask for an election on the employer’s refusal

9 NLRB v. Savair Mfg. Co., 414 U. S. 270, 287 n. 6 (1973) (White , 
J., dissenting).
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to recognize the authorization cards was arbitrary and 
capricious or an abuse of discretion.

In sum, we sustain the Board in holding that, unless 
an employer has engaged in an unfair labor practice that 
impairs the electoral process,10 a union with authorization 
cards purporting to represent a majority of the employees, 
which is refused recognition, has the burden of taking the 
next step in invoking the Board’s election procedure.

Reversed.

Mr . Justic e  Stewart , with whom Mr . Justice  White , 
Mr . Just ice  Marshall , and Mr . Justic e Powell  join, 
dissenting.

Under a recently adopted Board policy, an employer 
who does not commit independent unfair labor practices 
prejudicing the holding of a fair election has an absolute 
right to refuse to bargain with a union selected by a 
majority of his employees until that union petitions for 
and wins a Board-supervised election. I cannot agree 
with the Court’s conclusion that this Board policy con-
stitutes a permissible interpretation of §§ 8 (a)(5) and 
9 (a) of the Act.1 Accordingly, I would affirm the judg-

10 We do not reach the question whether the same result obtains if 
the employer breaches his agreement to permit majority status to be 
determined by means other than a Board election. See Snow & 
Sons, 134 N. L. R. B. 709 (1961), enf’d, 308 F. 2d 687 (CA9 1962). 
In the instant cases the Board said that the employers and the unions 
“never voluntarily agreed upon any mutually acceptable and legally 
permissible means, other than a Board-conducted election, for re-
solving the issue of union majority status.” 190 N. L. R. B., at 721; 
see 198 N. L. R. B., at 998.

1 Section 9 (a) of the Act, 49 Stat. 453, as amended, 61 Stat. 143, 
29 U. S. C. § 159 (a), provides that “[representatives designated or 
selected for the purposes of collective bargaining by the majority 
of the employees in a unit appropriate for such purposes, shall be 
the exclusive representatives of all the employees . . . .” Section 
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ment of the Court of Appeals remanding the case to the 
Board for further proceedings, although my views are 
somewhat at variance with those expressed in the Court 
of Appeals’ opinion.

Section 9 (a) expressly provides that the employees’ 
exclusive bargaining representative shall be the union 
“designated or selected” by a majority of the employees 
in an appropriate unit. Neither § 9 (a) nor § 8 (a)(5), 
which makes it an unfair labor practice for an employer 
to refuse to bargain with the representative of his em-
ployees, specifies how that representative is to be chosen. 
The language of the Act thus seems purposefully designed 
to impose a duty upon an employer to bargain whenever 
the union representative presents convincing evidence of 
majority support, regardless of the method by which that 
support is demonstrated. And both the Board and this 
Court have in the past consistently interpreted §§ 8 (a) 
(5) and 9 (a) to mean exactly that. A “union did not 
have to be certified as the winner of a Board election to in-
voke a bargaining obligation; it could establish majority 
status by other means under the unfair labor practice 
provision of § 8 (a)(5)—by showing convincing support, 
for instance, by a union-called strike or strike vote, or, 
as here, by possession of cards signed by a majority of the 
employees authorizing the union to represent them for 
collective bargaining purposes.” NLRB v. Gissel Pack-
ing Co., 395 U. S. 575,597 (footnote omitted).2

8 (a) (5), 29 U. S. C. § 158 (a) (5), makes it an unfair labor practice 
for an employer “to refuse to bargain collectively with the representa-
tives of his employees, subject to the provisions of section 9 (a).”

2 For example, in Mine Workers v. Arkansas Flooring Co., 
351 U. S. 62, 69, the Court stated that where the union had obtained 
signed authorization cards from a majority of the employees, denial 
of recognition of the union by the employer would have violated 
§ 8 (a) (5) in the absence of any bona fide dispute as to the existence 
of the required majority of eligible employees.
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As the Court recognized in Gissel, the 1947 Taft- 
Hartley amendments strengthen this interpretation of 
the Act. One early version of the House bill would 
have amended the Act to permit the Board to find an 
employer unfair labor practice for refusing to bargain 
with a union only if the union was “currently recognized 
by the employer or certified as such [through an elec-
tion] under section 9.” § 8 (a)(5) of H. R. 3020, 80th 
Cong., 1st Sess. The proposed change, which would have 
eliminated any method of requiring employer recognition 
of a union other than a Board-supervised election, was 
rejected in conference. H. R. Conf. Rep. No. 510, 80th 
Cong., 1st Sess., 41. After rejection of the proposed 
House amendment, the House Conference Report ex-
plicitly stated that § 8 (a) (5) was intended to follow 
the provisions of “existing law.” Ibid. And “existing 
law” unequivocally recognized that a union could estab-
lish majority status and thereby impose a bargaining 
obligation on an unwilling employer by means other than 
petitioning for and winning a Board-supervised election. 
NLRB n . Gissel Packing Co., supra, at 596-598.

The 1947 amendments, however, did provide an alter-
native to immediate union recognition for an employer 
faced with a union demand to bargain on behalf of his 
employees. Section 9 (c)(1)(B), added to the Act in 
1947, provides that an employer, alleging that one or 
more individuals or labor organizations have presented a 
claim to be recognized as the exclusive representative of 
his employees, may file a petition for a Board-supervised 
representation election.

This section, together with §§ 8 (a)(5) and 9 (a), pro-
vides clear congressional direction as to the proper 
approach to the situation before us. When an employer 
is faced with a demand for recognition by a union that 
has presented convincing evidence of majority support, 
he may elect to follow one of four alternatives. First,
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he is free to recognize the union and thereby satisfy his 
§ 8 (a)(5) obligation to bargain with the representatives 
“designated or selected” by his employees.3 Second, he 
may petition for a Board-supervised election, pursuant 
to § 9 (c)(1)(B). NLRB v. Gissel Packing Co., supra, 
at 599. Third, rather than file his own election petition, 
the employer can agree to be bound by the results of an 
expedited consent election ordered after the filing of a 
union election petition. See 29 CFR § 102.62. Finally, 
the employer can refuse to recognize the union, despite 
its convincing evidence of majority support, and also 
refuse either to petition for an election or to consent to 
a union-requested election. In this event, however, the 
Act clearly provides that the union may charge the 
employer with an unfair labor practice under § 8 (a)(5) 
for refusing to bargain collectively with the representa-
tives of his employees. If the General Counsel issues a 
complaint and the Board determines that the union in 
fact represents a majority of the employees, the Board 
must issue an order directing the employer to bargain 
with the union. See, e. g., NLRB v. Dahlstrom Metallic 
Door Co., 112 F. 2d 756; cf. NLRB v. Gissel Packing Co., 
supra, at 595-600.

The Court offers two justifications for its approval of 
the new Board practice which, disregarding the clear lan-
guage of §§ 8 (a)(5) and 9(a), requires an employer 

3 If despite its convincing evidence of majority support the union 
in fact has not attained majority status, a grant of exclusive recogni-
tion to the minority union by the employer would constitute unlawful 
support in violation of §§8(a)(1) and 8(a)(2) of the Act. 
Garment Workers v. NLRB, 366 U. S. 731, 737-738. This 
result, however, imposes no real hardship on the employer or 
the union since it merely requires that recognition be withheld until 
a Board-conducted election results in majority selection of a repre-
sentative. Id., at 739. In addition, an employer concerned about 
the possibility of recognizing a minority union may always petition 
for an election pursuant to § 9 (c)(1)(B) prior to recognition.
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to bargain only with a union certified as bargaining repre-
sentative after a Board-supervised election conducted 
upon the petition of the union.4

First, it is suggested that to require the Board under 
some circumstances to find a §8 (a)(5) violation when 
an employer refuses to bargain with the noncertified 
union supported by a majority of his employees would 
compel the Board to re-enter the domain of subjective 
“good faith” inquiries. Ante, at 306. This fear is 
unwarranted. It is true that early in the administration 
of the Act it was held that an employer could lawfully 
refuse to bargain if he had a good-faith doubt as to the 
union’s majority status, even if in fact the union did 
represent a majority of the employees. See NLRB v. 
Gissel Packing Co., supra, at 597 n. 11 ; NLRB n . Reming-
ton Rand, Inc., 94 F. 2d 862, 868. But it was recognized 
at the same time that a union could present “convincing 
evidence of majority support” that “could not in good 
faith be ignored.” NLRB v. Dahlstrom Metallic Door 
Co., supra, at 757; see NLRB v. Gissel Packing Co., 
supra, at 596; NLRB v. Remington Rand, Inc., supra, 
at 868.

Within broad limits imposed by the Act itself, the 
Board may use its understanding of the policies and prac-
tical considerations of the Act’s administration to de-
termine the circumstances under which an employer must 
take evidence of majority support as “convincing.” Cf. 
NLRB v. Insurance Agents, 361 U. S. 477, 499; NLRB 
N. Truck Drivers Union, 353 U. S. 87, 96. The Act 
in no way requires the Board to define “convincing 
evidence” in a manner that reintroduces a subjective

4 The Board, of course, continues to permit an employer volun-
tarily to recognize a noncertified union supported by a majority of 
his employees. But under the Board rule approved by the Court, 
an employer has no obligation to do so under the Act.
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test of the employer’s good faith in refusing to bargain 
with the union. If the Board continues to believe, as it 
has in the recent past, that it is unworkable to adopt any 
standard for determining when an employer has breached 
his duty to bargain that incorporates a subjective element, 
see NLRB v. Gissel Packing Co., 395 U. S., at 592-594, it 
may define “convincing evidence of majority support” 
solely by reference to objective criteria—for example, 
by reference to “a union-called strike or strike vote, or, as 
here, by possession of cards signed by a majority of the 
employees ....” Id., at 597.5

Even with adoption of such an objective standard for 
measuring “convincing evidence of majority support,” 
the employer’s “subjective” doubts would be adequately 
safeguarded by § 9 (c)(1) (B)’s assurance of the right to 
file his own petition for an election. Despite the Board’s 
broad discretion in this area, however, the Act simply does 
not permit the Board to adopt a rule that avoids subjec-
tive inquiries by eliminating entirely all inquiries into an 
employer’s obligation to bargain with a noncertified union 
selected by a majority of his employees.

The second ground upon wThich the Court justifies its 
approval of the Board’s new practice is that it serves to 
remove from the employer the burden of obtaining a 
Board-supervised election. Ante, at 307. Although I 
agree with the Court that it would be improper to im-
pose such an obligation on an employer, the Board’s 

51 do not attempt to indicate how the Board should specify stand-
ards as to what may constitute “convincing evidence.” In view of 
its experience and expertise, the Board is better qualified than we are 
to undertake the specifics of this task. I do suggest that the sup-
port of a bare majority of employees, whether demonstrated by 
authorization cards, a strike, or a strike vote, would not necessarily 
constitute convincing evidence. Given the possibility of undue peer 
pressure or even coercion in personal card solicitation or nonsecret 
strike votes, a higher level of objective dependability might be ob-
tained by requiring a greater show of support than a bare majority.
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new policy is not necessary to eliminate such a burden.
The only employer obligation relevant to this case, 

apart from the requirement that the employer not commit 
independent unfair labor practices that would prejudice 
the holding of a fair election, is the one imposed by §§ 8 
(a)(5) and 9 (a) of the Act: an employer has a duty to 
bargain collectively with the representative designated or 
selected by his employees. When an employer is con-
fronted with “convincing evidence of majority support,” 
he has the option of petitioning for an election or con-
senting to an expedited union-petitioned election. As 
the Court explains, §9 (c)(1)(B) does not require the 
employer to exercise this option. If he does not, how-
ever, and if he does not voluntarily recognize the union, 
he must take the risk that his conduct will be found by 
the Board to constitute a violation of his § 8 (a)(5) duty 
to bargain. In short, petitioning for an election is not 
an employer obligation; it is a device created by Congress 
for the employer’s self-protection, much as Congress gave 
unions the right to petition for elections to establish their 
majority status but deliberately chose not to require a 
union to seek an election before it could impose a bargain-
ing obligation on an unwilling employer. NLRB v. Gis- 
sel Packing Co., supra, at 598-599.®

6 Although the Court reiterates the generally acknowledged view 
that elections are the preferred method for determining whether a 
union has majority support, it suggests that an election held as a 
result of an employer petition or an expedited election to which the 
employer has consented is somehow less desirable than a union- 
requested election. Ante, at 309. No such distinction is pos-
sible. The advantages of a secret election to determine the true 
desires of employees with respect to the selection of a collective- 
bargaining representative, ensuring a choice that is free from the 
influences of mass psychology, see Brooks v. NLRB, 348 U. S. 96, 
100, are entirely unrelated to whether the union or the employer has 
initiated the election proceedings.
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The language and history of the Act clearly indicate 
that Congress intended to impose upon an employer the 
duty to bargain with a union that has presented convinc-
ing evidence of majority support, even though the union 
has not petitioned for and won a Board-supervised elec-
tion. “It is not necessary for us to justify the policy of 
Congress. It is enough that we find it in the statute. 
That policy cannot be defeated by the Board’s policy.” 
Colgate-Palmolive-Peet Co. v. NLRB, 338 U. S. 355, 363. 
Accordingly, I would affirm the judgment of the Court of 
Appeals remanding the case to the Board, but for further 
proceedings consistent with the views expressed in this 
opinion.
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KELLEY v. SOUTHERN PACIFIC CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 73-1270. Argued October 22, 1974—Decided December 23, 1974

Petitioner, an employee of a trucking company (PMT), was injured 
while transferring automobiles in respondent’s railyard from 
respondent’s railroad car to a PMT auto trailer, an operation 
that PMT performed under contract for respondent. Al-
though respondent’s employees occasionally consulted with PMT 
employees about the operation, PMT supervisors controlled the 
day-to-day unloading process. Petitioner, claiming that he was 
sufficiently under respondent’s control to bring him under the 
coverage of the Federal Employers’ Liability Act (FELA), which 
makes a covered railroad liable for negligently causing injury or 
death to any person “while he is employed” by the railroad, and 
that the accident resulted from respondent’s negligence, brought 
suit against respondent under the FELA. The District Court 
found that the relationship between petitioner and respondent 
sufficed to make the FELA apply, the court having concluded 
that: PMT was serving generally as respondent’s agent; PMT 
employees were respondent’s agents for purposes of the unloading 
operation; and the work performed by petitioner fulfilled a non-
delegable duty of respondent. The Court of Appeals reversed, 
having concluded that the District Court’s test for FELA liability 
was too broad. Held:

1. The “while employed” language of the FELA requires not 
only that the FELA plaintiff be an agent of the rail carrier but 
the carrier’s servant, and here the District Court erred in holding 
that petitioner (who according to the court’s findings was neither 
a borrowed servant of respondent nor a dual servant of respond-
ent and PMT) came within the coverage of the FELA, since those 
findings also did not establish a master-servant relationship be-
tween respondent and PMT that would be necessary to render 
petitioner a subservant of the railroad. Nor was the District 
Court’s conclusion that respondent was “responsible” for the 
unloading operation tantamount to a finding that the railroad 
controlled or had the right to control the physical conduct of 
PMT employees like petitioner in the unloading operation. Pp. 
322-326.
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2. The District Court’s findings that petitioner worked most 
of the time on respondent’s premises and that respondent’s em-
ployees were responsible for checking the safety conditions on the 
railroad cars showed only that the two companies’ operations were 
closely related, not that respondent’s employees supervised the 
unloading operation, and consequently the FELA’s “while em-
ployed” requirement remains unsatisfied even under the proper 
test. Pp. 326-331.

3. The record should be re-examined by the District Court in 
light of the proper legal standard. Pp. 331-332.

486 F. 2d 1084, vacated and remanded.

Mars hall , J., delivered the opinion of the Court, in which 
Burge r , C. J., and Whit e , Powel l , and Rehnquis t , JJ., joined. 
Stew art , J., filed an opinion concurring in the judgment, post, 
p. 332. Dougl as , J., filed a dissenting opinion, in which Bre nnan , 
J., joined, post, p. 333. Black mun , J., filed a dissenting opinion, 
post, p. 341.

R. Jay Engel argued the cause and filed briefs for 
petitioner.

John J. Corrigan argued the cause for respondent. 
With him on the brief was Donald 0. Roy.

Mr . Justi ce  Marsh all  delivered the opinion of the 
Court.

Petitioner Eugene Kelley was seriously injured when 
he fell from the top of a tri-level railroad car where he 
had been working. He sought recovery for his injuries 
from the respondent railroad under the Federal Em-
ployers’ Liability Act (FELA), 35 Stat. 65, as amended, 
45 U. S. C. §§ 51-60. Under the FELA, a covered rail-
road is liable for negligently causing the injury or death 
of any person “while he is employed” by the railroad. 
Although petitioner acknowledged that he was techni-
cally in the employ of a trucking company rather than 
the railroad, he contended that his work was sufficiently 
under the control of the railroad to bring him within the 



320 OCTOBER TERM, 1974

Opinion of the Court 419 U. S.

coverage of the FELA. The District Court agreed, but 
the Court of Appeals for the Ninth Circuit reversed, 486 
F. 2d 1084 (1973), creating an apparent conflict 
with a previous decision of the Fourth Circuit, Smith n . 
Norfolk & Western R. Co., 407 F. 2d 501, cert, 
denied, 395 U. S. 979 (1969).1 We granted certiorari to 
resolve the conflict. 416 U. S. 935 (1974). We vacate 
the judgment and remand the case for further proceed-
ings in the District Court.

I
At the time of his accident, petitioner had worked for 

the Pacific Motor Trucking Co. (PMT), a wholly owned 
subsidiary of the Southern Pacific Co., for about eight 
years.2 PMT was engaged in various trucking enter-
prises, primarily in conjunction with the railroad opera-
tions of its parent company. Among PMT’s functions 
was transporting new automobiles from respondent’s San 
Francisco railyard to automobile dealers in the San Fran-
cisco area. As part of its contractual arrangement with

1 Very similar fact situations have arisen in a number of federal 
and state cases. E. g., Tarboro n . Reading Co., 396 F. 2d 941 (CA3 
1968), cert, denied, 393 U. S. 1027 (1969); Mazzucola v. Pennsyl-
vania R. Co., 281 F. 2d 267 (CA3 1960) ; Cimorelli v. New York 
Central R. Co., 148 F. 2d 575 (CA6 1945) ; Thornton v. Norfolk & 
Western R. Co., 307 F. Supp. 667 (ED Va. 1969) ; Hunter v. Missouri- 
Kansas-Texas R. Co., 258 F. Supp. 20 (ND Okla. 1966) ; Fawcett n . 
Missouri Pacific R. Co., 242 F. Supp. 675 (WD La. 1963), aff’d per 
curiam, 347 F. 2d 233 (CA5), cert, denied, 382 U. S. 907 (1965); 
Valentine v. South Coast Corp., 218 F. Supp. 148 (ED La. 1963), 
aff’d per curiam, 334 F. 2d 244 (CA5 1964) ; Williams v. Chicago & 
Eastern Illinois R. Co., 13 Ill. App. 3d 596, 300 N. E. 2d 766 (1973) ; 
Waters V. Chicago & Eastern Illinios R. Co., 86 Ill. App. 2d 48, 229 
N. E. 2d 151 (1967) ; Turpin v. Chicago, B. & Q. R. Co., 403 S. W. 
2d 233 (Mo.), cert, denied, 384 U. S. 1003 (1966) ; Drago v. Central 
R. Co., 93 N. J. L. 176, 106 A. 803, cert, denied, 251 U. S. 553 (1919).

2 Petitioner has abandoned his claim that PMT’s status as respond-
ent’s wholly owned subsidiary should render respondent liable gen-
erally for injuries to PMT employees.
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the railroad, PMT would unload automobiles from 
Southern Pacific’s “tri-level” auto-carrying flatcars when 
they arrived in the yard. It was petitioner’s job to 
unhook the automobiles from their places on the railroad 
cars and to drive them into the yard for further transfer 
to PMT auto trailers. PMT maintained the unloading 
operation in the yard on a permanent basis. Although 
there were Southern Pacific employees in the area who 
would occasionally consult with PMT employees about 
the unloading process, PMT supervisors controlled and 
directed the day-to-day operations.

On July 3, 1963, petitioner was unhooking automobiles 
in the usual fashion from the top level of one of the 
tri-level flatcars. A safety cable, normally affixed to the 
flatcar to protect against falls, was apparently not in 
place because of an equipment defect. During the 
unhooking process, petitioner fell from the top of the car 
and suffered a disabling injury. He subsequently received 
workmen’s compensation payments from PMT. Shortly 
before the three-year FELA statute of limitations had 
run, he brought suit against the respondent,3 claiming it 
had been negligent in failing to maintain the safety cable 
in its proper place and in proper working order.

In his complaint, petitioner alleged that he was em-
ployed by the respondent railroad within the meaning 
of the FELA. After a six-day hearing, the District 
Court, sitting as trier of fact,4 ruled in petitioner’s favor 
on the employment question. The job of unloading 

3 In most FELA cases a finding of nonemployment does no more 
than deprive the plaintiff of the various procedural and proof ad-
vantages of the Act, since the common-law negligence action against 
a nonemployer is generally available in the alternative. In this case, 
however, when petitioner brought his FELA suit, the statute of 
limitations for California’s common-law negligence action had already 
run.

4 Although both parties initially demanded a jury trial, they agreed 
to try the limited question of employment to the court.
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automobiles was the railroad’s responsibility, the court 
found, “pursuant to its contractual responsibilities to the 
shippers and its tariff responsibilities.” In addition, the 
court found that the railroad supplied the necessary 
ramps and owned the area in which the PMT employees 
worked. The responsibility for supervision and control 
of the unloading operations was respondent’s, the court 
concluded, even though “the exercise thereof was exe-
cuted by employees of Pacific Motor Trucking Com-
pany.” In sum, the court found that PMT was serving 
generally as the railroad’s agent; PMT employees were 
agents of the railroad for the purposes of the unloading 
operation; and because the work being performed by 
petitioner was “in fulfillment of a non-delegable duty of 
defendant Southern Pacific Company,” the relationship 
between petitioner and the railroad was sufficient to bring 
him within the coverage of the FELA. After this reso-
lution of the employment issue, the railroad stipulated 
to its negligence, the parties agreed to set damages at 
$200,000, and the trial court entered judgment for peti-
tioner in that amount.

The Court of Appeals observed that the District Court 
had not found that petitioner was “employed” by the 
railroad, either permanently or at the time of his 
accident. The court noted that the “while employed” 
clause of the FELA requires a finding not just of agency 
but of a master-servant relationship between the rail 
carrier and the FELA plaintiff. Concluding that the 
District Court had applied an unduly broad test for 
FELA liability, the Court' of Appeals reversed the Dis-
trict Court’s judgment.

II
Petitioner insists that the District Court in effect made 

a factual finding of employment and that the Court of 
Appeals erred in upsetting that finding. Of course, even
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if the District Court made such a finding of employment 
after applying the proper principles of law, that would 
not be the end of the matter. Under Fed. Rule Civ. 
Proc. 52 (a), an appellate court must set aside the trial 
court’s findings if it concludes that they are “clearly 
erroneous.” See United States v. United States Gypsum 
Co., 333 U. S. 364, 394-395 (1948). We need not reach 
the question whether any of the District Court’s findings 
in this case were clearly erroneous, however, since we 
agree with the Court of Appeals that the trial court 
applied an erroneous legal standard in holding that the 
plaintiff was within the reach of the FELA. United 
States v. Singer Mfg. Co., 374 U. S. 174, 194 n. 9 (1963).

The heart of the District Court’s analysis was its con-
clusion that the “traditional agency relationship” between 
respondent and PMT, in conjunction with the master-
servant relationship between PMT and petitioner, was 
sufficient under the circumstances of this case to bring 
petitioner under the coverage of the Act. But this Court 
has repeatedly required more than that to satisfy the 
“while employed” clause of the FELA. From the begin-
ning the standard has been proof of a master-servant 
relationship between the plaintiff and the defendant rail-
road. See Robinson v. Baltimore Æ Ohio R. Co., 237 
U. S. 84, 94 (1915); Hull v. Philadelphia & Reading R. 
Co., 252 U. S. 475, 479 (1920) ; Baker v. Texas Æ Pacific 
R. Co., 359 U. S. 227, 228 (1959).

In an early FELA case, this Court noted that the words 
“employee” and “employed” in the statute were used 
in their natural sense, and were “intended to describe 
the conventional relation of employer and employé.” 
Robinson, supra, at 94. In Baker, supra, the Court 
reaffirmed that for the purposes of the FELA the question 
of employment, or master-servant status, was to be 
determined by reference to common-law principles. The 
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Court in Baker referred to sections of the Restatement 
(Second) of Agency dealing with the borrowed-servant 
doctrine and the general master-servant relationship as 
a guideline for analysis and proper jury instructions.5 
Section 220 (1) of the Restatement defines a servant as 
“a person employed to perform services in the affairs 
of another and who with respect to the physical conduct 
in the performance of the services is subject to the other’s 
control or right to control.” In § 220 (2), the Restate-
ment recites various factors that are helpful in applying 
that definition. While that section is directed primarily 
at determining whether a particular bilateral arrange-
ment is properly characterized as a master-servant or 
independent contractor relationship, it can also be in-
structive in analyzing the three-party relationship be-
tween two employers and a worker.

Under common-law principles, there are basically three 
methods by which a plaintiff can establish his “employ-
ment” with a rail carrier for FELA purposes even while 
he is nominally employed by another. First, the 
employee could be serving as the borrowed servant of 
the railroad at the time of his injury. See Restatement 
(Second) of Agency § 227; Linstead n . Chesapeake & Ohio 
R. Co., 276 U. S. 28 (1928). Second, he could be deemed 
to be acting for two masters simultaneously. See 
Restatement § 226; Williams v. Pennsylvania R. Co., 313 
F. 2d 203, 209 (CA2 1963). Finally, he could be a sub-
servant of a company that was in turn a servant of the 
railroad. See Restatement § 5 (2); Schroeder v. Penn-
sylvania R. Co., 397 F. 2d 452 (CA7 1968).

5 A year later, in Ward v. Atlantic Coast Line R. Co., 362 U. S. 396, 
400 (1960), the Court again cited the Restatement as the proper 
basis for instructing a jury on the various factors that bear on the 
factual question of employment. The Court in Ward approved an 
instruction that incorporated several of the factors mentioned in 
Restatement §220.
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Nothing in the District Court’s findings suggests that 
petitioner was sufficiently under the control of respond-
ent to be either a borrowed servant of the railroad or a 
dual servant of the railroad and PMT.6 The District 
Court’s findings come closest to suggesting a subservant 
relationship running from the railroad through PMT to 
petitioner. But even that theory fails on the findings 
in the trial court, since those findings did not establish 
the master-servant relationship between respondent and 
PMT necessary to render petitioner a subservant of the 
railroad.

The District Court found that PMT employees exer-
cised supervision and control over the unloading opera-
tions, although the railroad bore the “responsibility” for 
those functions. On these facts, the District Court was 
plainly correct in concluding that PMT was an agent of 
the railroad. But a finding of agency is not tantamount 
to a finding of a master-servant relationship. See Re-
statement (Second) of Agency § 2. The finding that the 
railroad was “responsible” for the unloading operations is 
significantly weaker than would be a finding that it con-
trolled or had the right to control the physical conduct of 
the PMT employees in the course of their unloading oper-
ations. The railroad would satisfy the District Court’s 
“responsibility” test whenever it agreed to perform a serv-

6 It appears that the District Court consciously declined to make 
a finding of “employment” or master-servant relationship between the 
railroad and Kelley. Petitioner proposed findings that respondent 
“had the right to exercise control over the details of the work being 
performed by [petitioner],” that the parties “believed that a rela-
tionship of master and servant existed” between them, and that peti-
tioner “was an ‘employee’ of defendant Southern Pacific Company.” 
The court declined to make any of these three proposed findings, al-
though it adopted several of petitioner’s less critical proposed findings 
in whole or in part. Moreover, the court specifically found that at 
the time of his injury, petitioner was in the employment of PMT, a 
finding that petitioner, of course, had not requested.
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ice and subsequently engaged another company to perform 
that service for it on its premises. The “control or right 
to control” test, by contrast, would be met only if it were 
shown that the role of the second company was that of a 
conventional common-law servant.7 Accordingly, we 
agree with the Court of Appeals that the District Court’s 
test for FELA coverage was too broad.

Ill
The dissenters argue that even if the District Court 

erred in defining the applicable legal standard, we should 
reverse the Court of Appeals and reinstate the judgment 
of the District Court. The facts found by the District 
Court, they contend, satisfied the requirements of the 
“while employed” clause, even under the proper test. 
We disagree.

As we noted in Part II, the District Court’s findings 
concerning the contractual relationship between PMT 
and the railroad fall far short of compelling the conclusion 
that Kelley was employed by Southern Pacific. The 
court’s other factual determinations add no more force to 
the claim. The findings that Kelley’s crew worked most 
of the time on the railroad’s premises and that railroad 
employees were responsible for checking safety conditions

7 The District Court appeared to place substantial weight on its 
finding that the unloading operation was a “non-delegable duty” of 
the railroad, “pursuant to its contractual responsibilities to the ship-
pers and its tariff responsibilities.” But the fact that respondent 
undertook the contractual obligation to unload the cars and added the 
unloading cost to its overall charge to the shipper does not affect the 
nature of its arrangement with PMT. The railroad was free either to 
use its own employees to unload the automobiles or to subcontract 
the work to another company. Nor did the publication of tariffs 
for the unloading services automatically render anyone who per-
formed those tasks an employee of the railroad for FELA purposes. 
See Norman v. Spokane-Portland & S. R. Co., 101 F. Supp. 350 (Ore. 
1950), aff’d per curiam, 192 F. 2d 1020 (CA9 1951).
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on the tri-level cars reflect the fact that the activities 
of the two companies were closely related and necessarily 
had to be coordinated. Railroad employees tending the 
cars and PMT employees unloading them naturally 
had substantial contact with one another. In addition, 
Southern Pacific supervisory personnel were occasion-
ally in the area where PMT conducted its unload-
ing operations and from time to time would advise or 
consult with PMT employees and supervisors. But the 
trial court did not find that Southern Pacific employees 
played a significant supervisory role in the unloading 
operation or, more particularly, that petitioner was being 
supervised by Southern Pacific employees at the time of 
his injury.8 Nor did the court find that Southern Pacific 
employees had any general right to control the activities 
of petitioner and the other PMT workers.9

The two companies were sufficiently distinct in orga-
nization and responsibility that there was no apparent 
overlap in the supervisory ranks. Indeed, the labor con-

8 Petitioner has pointed to testimony from PMT employees who 
stated that in the course of the unloading operation they had contact 
with various Southern Pacific employees, including clerks, who would 
check on arriving and departing cars, “car-whackers,” who were re-
sponsible for car maintenance and inspection, and switchmen, who 
would occasionally ask the PMT employees to indicate when they 
were finished working on a car so that the switch engine could clear 
the tracks. These contacts, however, were plainly not supervisory in 
nature and do not buttress petitioner’s claim to railroad employment.

9 In addition to the findings discussed above, the District Court 
found that petitioner had worked for PMT for a substantial period, 
that he performed unskilled labor, and that he was compensated by 
an hourly wage. While these factors are generally relevant to the 
employment inquiry, see Restatement (Second) of Agency §§ 220 
(2)(d), (f), (g), we fail to see how they aid petitioner here. They 
make it plain that Kelley was a general servant of PMT, but neither 
the District Court nor the dissenters explain how they bear signifi-
cantly on respondent’s control over or right to control Kelley’s 
activities.
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tract between the Teamsters and PMT expressly pro-
vided that the PMT employees would be subject only 
to the control of PMT supervisors. In light of the 
analysis in this Court’s previous cases, the District Court’s 
findings clearly fail to establish that petitioner was “em-
ployed” by the railroad.

In Robinson v. Baltimore & Ohio R. Co., supra, the 
petitioner was an employee of the Pullman Company, 
serving as porter in charge of a Pullman car that was 
hauled by the respondent railroad. Although the Pull-
man employees worked closely with railroad employees, 
and although the Pullman car was an integral part of the 
railroad operation, the Court held that that was not 
enough to make petitioner an employee of the railroad 
for the purposes of the Act. Even the petitioner’s re-
sponsibility for taking tickets or fares of passengers board-
ing the Pullman car at night was not enough to make him 
a servant of the railroad. This service was merely an ac-
commodation to the railroad, not a demonstration of the 
railroad’s right to control the conduct of the Pullman 
employee. The Court stated that at the time the Act 
was passed, “ [i] t was well known that there were on in-
terstate trains persons engaged in various services for 
other masters. Congress, familiar with this situation, did 
not use any appropriate expression which could be taken 
to indicate a purpose to include such persons among those 
to whom the railroad company was to be liable under the 
Act.” 237 U. 8., at 94. The Pullman company, like PMT 
in this case, selected its own employees, and it “defined 
their duties, fixed and paid their wages, directed and 
supervised the performance of their tasks, and placed and 
removed them at its pleasure.” Id., at 93.

In the following year, the Court was again faced with 
the question whether a particular worker was an employee 
of the railroad that had caused his death, or whether he
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was an independent contractor. Chicago, R. I. <& P. 
R. Co. v. Bond, 240 U. S. 449 (1916). The decedent 
had been engaged by the railroad to procure coal and 
wood and to perform various other services at its load-
ing center in Enid, Okla. Although the railroad 
directed the decedent’s activities to some extent, the 
Court observed that those directions were simply refor-
mulations of the flexible obligations assumed by the de-
cedent under his contract, not “a detailed control of the 
actions of [decedent] or those of his employees.” Id., at 
455-456. The arrangement by which decedent had been 
engaged to provide services for the railroad, the Court 
concluded, was “not the engagement of a servant submit-
ting to subordination and subject momentarily to superin-
tendence, but of one capable of independent action, to be 
judged of by its results.” Id., at 456.

In Bond the Court relied on the earlier decision in 
Standard Oil Co. v. Anderson, 212 U. S. 215 (1909), to 
clarify the distinction between a contractor and an em-
ployee. In that case, a longshoreman was injured when a 
winch operator negligently lowered a load of oil cases on 
him. Petitioner, the general employer of the negligent 
winchman, argued that at the time of the accident the 
winchman was the borrowed servant of the stevedoring 
company, the longshoreman’s employer. The Court, 
however, held that the winchman was not a servant of the 
stevedore but the servant of an independent contractor. 
The general employer had not furnished the employee to 
the stevedore, the Court wrote; it had furnished only the 
employee’s work. Focusing on the locus of the power to 
control and direct the servant’s work, the Court empha-
sized the importance of distinguishing between “authori-
tative direction and control, and mere suggestion as to de-
tails or the necessary cooperation, where the work fur-
nished is part of a larger undertaking.” Id., at 222. Cf.
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Denton v. Yazoo & Mississippi Valley R. Co., 284 U. S. 
305 (1932).

In this case, as in Anderson, the evidence of contacts be-
tween Southern Pacific employees and PMT employees 
may indicate, not direction or control, but rather the pass-
ing of information and the accommodation that is obvi-
ously required in a large and necessarily coordinated 
operation. See Del Vecchio v. Pennsylvania R. Co., 233 
F. 2d 2, 5 (CA3 1956). The informal contacts between 
the two groups must assume a supervisory character 
before the PMT employees can be deemed pro hac vice 
employees of the railroad.10

10 The Court in Shenker v. Baltimore & Ohio R. Co., 374 U. S. 1 
(1963), applied the analysis of Standard Oil Co. n . Anderson, 212 
U. S. 215 (1909), in a factual setting somewhat analogous to that 
of the present case. The petitioner in Shenker was employed as 
a janitor for the B&O Railroad. In addition to his work for the B&O, 
he maintained a nearby rail station and performed various services 
for the Pittsburgh & Lake Erie Railroad (P&LE). Although peti-
tioner was on P&LE’s premises and was doing P&LE’s work when 
he was injured, the Court noted that “there can be no question 
that the petitioner is an employee of the B&O.” 374 U. S., at 5. 
Citing Anderson, the Court wrote:
“[UJnder the common law loaned-servant doctrine immediate control 
and supervision is critical in determining for whom the servants are 
performing services. In the present case, the undisputed facts show 
that the petitioner was at all times paid by the B&O and under the 
sole supervision of B&O employees. The intimations of the B&O 
that the petitioner might have been given directions by the P&LE 
baggageman is at most an example of the minimum cooperation neces-
sary to carry out a coordinated undertaking, and, as noted in Ander-
son, cannot amount to control or supervision.” Id., at 6 (footnote 
omitted).
Accord, Hull v. Philadelphia & Reading R. Co., 252 U. S. 475, 
479-480 (1920). In Linstead n . Chesapeake & Ohio R. Co,,276 U.S. 
28 (1928), the Court held that the borrowed-servant test was met 
where an employer had made the services of several of its employees 
available to the C&O Railroad for a specific purpose. Linstead, a 
conductor employed by the Big Four Railroad was instructed to 
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The factual setting of Baker n . Texas & Pacific R. Co., 
supra, provides an instructive contrast. Petitioner in 
Baker was nominally employed by a contractor who was 
engaged in maintenance work for the railroad. At trial, 
he introduced evidence to show that his work was part 
of the maintenance task of the railroad and that the 
material he was pumping into the roadbed was supplied 
by the railroad. Most significantly, there was evidence 
to show that

“a supervisor, admittedly in the employ of the rail-
road, in the daily course of the work exercised direc-
tive control over the details of the job performed 
by the individual workmen, including the precise 
point where the mixture should be pumped, when 
they should move to the next point, and the con-
sistency of the mixture.” 359 U. S., at 228-229.

Because the evidence of control or right to control was 
in serious dispute, the Court held that the case must 
be permitted to go to the jury. As we have indicated, 
however, the District Court found no such day-to-day 
supervision that would support a finding that petitioner 
and his coworkers were, in effect, employees of the 
railroad.

IV
We part company with the Court of Appeals on the 

propriety of a remand. The court rendered judgment 
for respondent apparently because it determined that 
the District Court had found that there was no employ-
ment relationship, or because it had decided on its own 
that any such finding would have been clearly erroneous. 
Yet, while the District Court’s failure to adopt peti-

accompany a C&O train along C&O tracks between Kentucky and 
Ohio, under the immediate supervision of a C&O trainmaster. On 
these facts the Court held that he was the “special employee” of 
the C&O and could recover from the railroad under the FELA.
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tioner’s proposed findings of fact relating to employment 
is of some significance in determining what that court 
deemed to be the requirements of the “while employed” 
clause, see n. 6, supra, it is not enough to constitute a 
reviewable finding that there was no master-servant rela-
tionship between petitioner and the railroad. Similarly, 
while the Court of Appeals may have meant to suggest 
that in its view the record could not support a finding 
of employment, that suggestion is not developed in its 
opinion, and we think the best course at this point is to 
require the trier of fact to re-examine the record in light 
of the proper legal standard. Accordingly, we vacate 
the judgment of the Court of Appeals and remand the 
case to that Court with instructions to remand the case to 
the District Court for further findings in accordance 
with this opinion.

Vacated and remanded.

Mr . Just ice  Stew art , concurring in the judgment.
In determining Kelley’s status under the FELA, the 

District Judge apparently relied on general agency prin-
ciples, rather than on the particular principles of master-
servant law. This was error, and it is thus proper to 
remand this case to the District Judge so that he can take 
a fresh look at the record, in light of the correct legal 
standard.

The correct standard is not a novel one. The law of 
master and servant has been with us for a long time, and 
its adequate exposition elsewhere, e. g., Restatement 
(Second) of Agency §§ 5 (2), 220, 226, and 227 renders 
much of the Court’s extended discussion unnecessary. 
But my chief problem with the Court’s opinion is its 
insistence upon dissecting the particularized evidence in 
this case. Whether or not the Southern Pacific Co. 
controlled or had the right to control Kelley’s work is 
for the original factfinder to determine.
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The Court today substantially invades the trial court’s 
function. If the Court wishes to decide the issue itself, 
a remand is unnecessary. If the Court wishes to leave 
the decision to the District Judge, who saw the evidence 
and heard the witnesses, much of the detailed discussion 
of the evidence in the Court’s opinion is gratuitous.

I believe that both the efficient allocation of judicial 
resources and the ends of justice are best served by a 
remand—but a genuine remand, affording the District 
Judge latitude to perform his proper function as fact-
finder. Because the Court’s opinion bristles with broad 
hints that a finding of FELA coverage would be clearly 
erroneous, its remand of this case seems to me to 
approach disingenuousness.

Mr . Justice  Douglas , with whom Mr . Justice  Bren -
nan  concurs, dissenting.

Today’s decision marks a return to the era when the 
FELA was interpreted in a hostile and restrictive manner 
by the federal judiciary. Accordingly, I am constrained 
to register my dissent.

The first Employers’ Liability Act was enacted in 1906, 
34 Stat. 232, and this Court responded by holding the 
Act unconstitutional. Employers’ Liability Cases, 207 
U. S. 463 (1908). Congress tried again in 1908 and pro-
duced the Act which is now in effect. 35 Stat. 65, 45 
U. S. C. § 51 et seq. This time the Court upheld the 
statute, Second Employers’ Liability Cases, 223 U. S. 1 
(1912), but judicial hostility did not end. The defense 
of assumption of risk was, for the most part, held to be 
still available to the employer. Seaboard Air Line R. Co. 
v. Horton, 233 U. S. 492 (1914). The Act sought ex-
pressly to control the use of a contributory negligence 
defense, but the Court circumvented this to a consider-
able degree by developing the doctrine of “primary duty.” 
See Great Northern R. Co. v. Wiles, 240 U. S. 444 (1916).
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Finally, in 1939, the Congress decided that further legis-
lation was needed. 53 Stat. 1404. The result was a 
more liberal view of the Act which did not provide the 
employer with so many defenses. See Tiller v. Atlantic 
Coast Line R. Co., 318 U. S. 54 (1943).

Since 1939 this Court has interpreted the Act in the 
spirit of those amendments. Gradual liberalization has 
occurred, and the narrow, technical approach of earlier 
years has been eschewed. See W. Prosser, Law of 
Torts 536-537 (4th ed. 1971). This development did 
not occur without dissent. Divisions of opinion occurred 
on the merits and also on the question of whether the 
Court should involve itself in this area at all. See, e. g., 
Rogers v. Missouri Pacific R. Co., 352 U. S. 500 (1957). 
Nevertheless, the Court continued to oversee the appli-
cation of the Act and to insist that judicial interpretations 
be consistent with the Act’s overall purpose.

One of the questions which has arisen under the Act 
has been the definition of employment. Section 1 of the 
FELA, 45 U. S. C. § 51, provides that the carrier is liable 
in damages for injury or death resulting to an employee 
from the carrier’s negligence. But the damage must be 
done to the one injured or killed “while he is employed” 
by the carrier. In the past judges have sometimes tried 
to give this requirement a rigid, technical content, but 
such an approach has been rejected by this Court.

In Baker v. Texas & Pacific R. Co., 359 U. S. 227 (1959), 
the petitioner’s decedent had been hired as a workman by 
W. H. Nichols & Co., a firm which had entered into a 
contract with the respondent railroad. The decedent 
was working along the main line of the railroad perform-
ing various operations designed to strengthen and 
stabilize the roadbed. He was killed when he was struck 
by a train. The trial judge refused to submit the issue 
of employment to the jury and held that as a matter of
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law the decedent was not in an employment relationship 
with the railroad at the time of his death. This Court 
reversed on the ground that whether the decedent was an 
employee within the meaning of the Act was properly a 
question for the jury. Noting that the terms “employee” 
and “employed” are not used in any “special sense,” the 
Court reasoned that the issue of employment “contains 
factual elements such as to make it one for the jury under 
appropriate instructions as to the various relevant factors 
under law. See Restatement, Agency 2d, § 220, comment 
c; § 227, comment a.” Id., at 228.

Ward v. Atlantic Coast Line R. Co., 362 U. S. 396 
(1960), involved similar considerations to those in Baker. 
The petitioner was employed as a laborer by the railroad, 
but he was working on his day off with a crew which was 
fixing a siding track that belonged to a third party. Since 
the petitioner was being paid by this third party on the 
day of the injury, a question existed as to whether the 
petitioner was an employee of the railroad at the time of 
the accident. We held that the trial judge had improp-
erly charged the jury to consider only one factor, that of 
the awareness of the victim that he was working for a 
third party on the day in question. We noted that a 
number of factors must be considered under Restatement 
(Second) of Agency § 220.

Many Courts of Appeals have been confronted with 
problems similar to those in Baker and Ward, and they 
too have taken a nontechnical approach based on the 
various aspects of the particular case presented. For ex-
ample, in Missouri K-T R. Co. n . Hear son, 422 F. 2d 
1037 (CAIO 1970), the injured worker was a car cleaner. 
The railroad had stopped doing its own car cleaning and 
had hired a firm to do the job, and the injured worker was 
nominally the employee of this hired firm. But, upon 
examining all the factors, the Court of Appeals affirmed 
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the District Court ruling that reasonable men could not 
differ in the conclusion that the victim was in an employ-
ment relationship with the railroad for FELA purposes. 
In Schroeder v. Pennsylvania R. Co., 397 F. 2d 452 (CA7 
1968), the deceased worker was nominally an employee 
of a trucking company which was under contract to per-
form certain pickup and delivery services for the rail-
road. Considering all the facts the Court of Appeals held 
that the trial judge had properly submitted to the jury 
the question of whether the deceased had been employed 
by the railroad for FELA purposes. Many more cases 
of a similar nature exist. See, e. g., Byrne v. Pennsyl-
vania R. Co., 262 F. 2d 906 (CA3 1958); Cimorelli v. New 
York Central R. Co., 148 F. 2d 575 (CA6 1945). But see, 
e. g:, Fawcett v. Missouri Pacific R. Co., 242 F. Supp. 675 
(WD La. 1963), aff’d, 347 F. 2d 233 (CA5 1965).

The case most clearly in point from another Court of 
Appeals is Smith v. Norfolk <& Western R. Co., 407 F. 2d 
501 (CA4 1969). There the injured worker was also em-
ployed by a company which unloaded autos from railroad 
cars, and, like the petitioner here, the worker fell to the 
ground from the top tier of one of the cars. The Dis-
trict Court granted the worker summary judgment, since 
it had no doubt that he was an employee of the railroad 
within the meaning of the FELA. The Court of Appeals 
affirmed, using the following language: “Though em-
ployees of independent contractors are not accorded cov-
erage under the Act... if the injured worker is employed 
by an agent or adjunct of the railroad he will be treated 
as an employee of the railroad for purposes of the Act.... 
Thus traditional concepts of agency extend the coverage 
of the Act.” Id., at 502. The District Court in this case 
relied on the language of the Court of Appeals in Smith 
v. Norfolk & Western R. Co., supra. The Court today 
holds that this language misstates the law.
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All servants1 are agents of their masters. Restate-
ment (Second) of Agency § 2 (2). But many agents are 
not servants within the meaning of § 220 of the Restate-
ment. For example, an agent may be an independent 
contractor, but an independent contractor may never be 
a servant. Id. § 14 N, comment a. In Baker and Ward 
we referred to the Restatement as a source of principles 
which provide a basis for the factual decision as to 
whether an individual is an employee for FELA purposes. 
Under those principles an employee must be a servant 
and not merely an agent.2

Because the District Court in the present case used the 
word “agent” rather than “servant” or “employee” it com-
mitted a technical error. But our inquiry here should not 
be limited to a narrow examination of whether the right 
form of words was used to support a judgment in favor of 
a seriously injured worker. The District Court found 
that the requisite relationship was present to permit a 
recovery under the FELA, and we should ask whether 
the findings of fact that were made were sufficient to 
support that conclusion under the legal standard as 
correctly described.

The District Court made numerous findings of fact 
which support its conclusion that the FELA is applicable 
here, and these findings have not been held to be “clearly 
erroneous” under Fed. Rule Civ. Proc. 52 (a). Peti-
tioner had been working in the job of unloading auto-
mobiles from respondent’s railroad cars for eight years. 
Restatement (Second) of Agency §§220 (2)(f), 227, 

1 The term “servant” as used in the Restatement expresses the 
same concept that “employee” does within the meaning of the FELA. 
Restatement (Second) of Agency § 220, comment g.

2 Support for this point is found in the fact that, as noted by the 
Court of Appeals below, Congress once rejected a proposal that sup-
pliers of accessorial services to railroads be included under the FELA. 
See S. Rep. No. 661, 76th Cong., 1st Sess., 2 (1939).
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comment c. The work performed was that of respond-
ent, to be performed in the general course of respondent’s 
business pursuant to its contractual responsibilities. Id. 
§220 (2)(h). The work was of an unskilled variety. 
Id. §§ 220 (2)(d), 227, comment c. Petitioner was paid 
by the hour. Id. § 220 (2)(g). The record was unclear 
as to who supplied the necessary hammers and wrenches, 
but respondent clearly supplied the necessary ramps and 
working area, and it was responsible for safety. Id. § 220 
(2)(e). Respondent had the immediate responsibility 
for supervision and control of the work, though this task 
was carried out by others who, like petitioner, were serv-
ants of Pacific Motor Trucking Co. Id. § 220 (2)(a).3

There are basically two reasons for the Court of 
Appeals’ reversal of the District Court’s holding in peti-

3 The value of examining multiple factors such as these is that it 
permits the analyst to avoid reliance on abstract inquiries as to 
kinds and degrees of control. Some factors—such as who is respon-
sible for supervision, whose work is being performed, and who supplies 
the tools and place of work—are of obvious relevance. Other fac-
tors, though perhaps of less weight, are also helpful. For example, 
the skill of the worker and the manner in which he is paid are rele-
vant to the ease with which control over him may be shifted from 
one master to another. And the length of time that the nominal serv-
ant of one master has been aiding in the business of another is like-
wise indicative of a shift in control.

Section 220 (2) of the Restatement provides a number of factors 
which it states should be considered “among others.” Another factor 
which might be considered in this case is that Pacific Motor Trucking 
Co. is a wholly owned subsidiary of respondent. The Court of Ap-
peals noted that no case has been made for piercing the corporate veil 
and thus disregarding the fact that the railroad and the trucking com-
pany are separate entities. Indeed, petitioner does not urge that we 
do so. Brief for Petitioner 6 n. 3. If the corporate veil were to be 
pierced that would presumably end the inquiry, an inappropriate 
result on this record. Nevertheless, it seems reasonable to take into 
account as one of many factors the relationship between the trucking 
company and the respondent.
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tioner’s favor. First, the District Court found that 
petitioner was an employee of the trucking company. 
But this does not mean that petitioner was not also an 
employee of the railroad for the purposes of the FELA. 
In Byrne v. Pennsylvania R. Co., 262 F. 2d, at 910, the 
victim was an employee of Westinghouse who was work-
ing on a railroad locomotive at the time of his death. 
The Court of Appeals noted in that case that “[t]here 
is, of course, no question but that [the victim] was an 
employee of Westinghouse. The issue is whether suffi-
cient evidence was adduced to enable the jury to conclude 
that [the victim] was also an employee of the Railroad.” 
See Restatement (Second) of Agency §§ 226 and 227. If 
the mere fact that an individual is on the payroll of some-
one other than the railroad sufficed to make that indi-
vidual not an employee of the railroad for FELA purposes, 
then this Court would not have found it necessary to 
reverse in the Baker case. Such a simple test could be 
devised, but whether such a change in the law is to be 
made should be up to Congress to decide.

The second reason the Court of Appeals used for 
reversing the District Court was that the District Court 
had rejected a finding that petitioner was an employee 
of the railroad. The trial judge was relying on the 
“agency” language of Smith v. Norfolk de Western R. 
Co., supra, and he therefore apparently had his labels 
confused. He was using the concept of employment in 
a narrow and restricted way, yet was expanding it to 
accommodate decisions such as Baker by including both 
employment and agency relationships within the scope 
of the FELA. If the District Judge did not find an 
employment relationship in this narrow sense, that fact 
is unimportant, for he did find a relationship sufficient 
to satisfy the correct test. While he used language of 
agency he gave that language the substantive content 
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of Baker and of the source relied upon by Baker— 
Restatement (Second) of Agency § 220. He made find-
ings of fact easily sufficient to support the existence of 
an employment relationship under the correct substantive 
test, and he in fact found that the requisite relationship 
existed. The fact that he used the word “agency” rather 
than the word “employment” to describe this relation-
ship is thus of no more than technical, abstract concern. 
This is not the sort of concern that should motivate us 
in the FELA context.

The majority here has taken a different tack from that 
of the Court of Appeals. Citing numerous cases from 
the era before the 1939 amendments to the Act, the ma-
jority argues that the railroad here exercised insufficient 
control over the petitioner to establish the requisite em-
ployment relationship. Under the approach taken in 
Baker and Ward, however, the existence of a master-
servant relationship is to be determined from an exam-
ination of many factors. This is quite different from the 
majority’s concentration on technical distinctions regard-
ing kinds and degrees of control and cooperation.4 As I 
have indicated, I think that a judgment in favor of the 
petitioner is quite justified on the basis of facts already 
found by the District Court. I have no strong objection 
to the decision that the case be remanded for new findings 
in light of the correctly stated legal standard, but I dis-
sent from the rigid and old-fashioned standard of liability 
which the majority indicates should be made applicable.

In a strictly doctrinal sense this case may not have a 
great impact on the coverage of the FELA, but I fear

4 The majority relies on two modern cases, Baker v. Texas &
Pacific R. Co., 359 U. S. 227 (1959), and Shenker n . Baltimore
& Ohio R. Co., 374 U. S. 1 (J.963). But there is nothing in these 
cases to indicate that technical distinctions between control and 
cooperation are the only subjects of investigation in considering 
whether a master-servant relationship exists under the FELA.
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that the precedent set today bodes ill for the future. It 
distorts the accepted meaning of the Act and reflects a 
judicial hostility to the FELA of the kind that existed 
prior to the 1939 amendments.

I would reverse the judgment below.

Mr . Justi ce  Blackm un , dissenting.
The Court in its decided cases has traveled far in 

order to accord Federal Employers’ Liability Act cover-
age to a variety of employment situations. See, e. g., 
Shenker v. Baltimore & Ohio R. Co., 374 U. S. 1, 5 
(1963), and North Carolina R. Co. v. Zachary, 232 U. S. 
248, 260 (1914). Its many decisions are now a well- 
chalked slate that should not be significantly erased with-
out good reasons. Neither should the Court change 
a mature and highly developed legal standard, long 
accepted by Congress, without explaining those reasons 
or even saying what the effect will be.

For me, the Court’s per curiam opinion in Baker n . 
Texas & Pacific R. Co., 359 U. S. 227 (1959), controls 
this case. There the injured workman had been hired 
by a corporation engaged in work along the railroad’s 
main-line right-of-way. The work consisted of pumping 
sand and cement into the roadbed in order to strengthen 
and stabilize it. The workman was struck by a train 
while engaged at this job. The petitioners contended 
that he was killed while he was “employed” by the rail-
road, within the meaning of the Act. Evidence on the 
question was introduced, but the trial judge declined to 
submit the issue to the jury, holding as a matter of law 
that the workman was not in such a relationship to the 
railroad at the time of his death as to entitle him to the 
Act’s protection. The state courts refused to disturb 
the judgment for the railroad.

This Court, however, held that the Act does not use 
the terms “employee” and “employed” in any special 
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sense, and that the familiar general legal problems as to 
whose employee or servant a worker is at a given time 
present themselves as matters of federal law under the 
Act. Each case, the Court said, must be decided on its 
peculiar facts and “ ‘ordinarily no one feature of the rela-
tionship is determinative.’ ” The Court concluded that 
it was “perfectly plain” that the question “contains 
factual elements such as to make it one for the jury under 
appropriate instructions as to the various relevant factors 
under law.” Id., at 228. It pointed out that the peti-
tioners introduced evidence tending to prove that the 
work “was part of the maintenance task of the railroad”; 
that the road “furnished the material to be pumped into 
the roadbed”; and that a supervisor, admittedly in the 
employ of the railroad, in the daily course of the work 
exercised directive control over the details of the job. 
Ibid. The railroad introduced evidence tending to con-
trovert this. The Court then held that an issue for 
determination by the jury was presented.

So it is here. Kelley was injured at the railroad’s 
loading-and-unloading ramp in San Francisco. He and 
others were unchaining new automobiles for unloading 
when he fell from the third level of the railroad car. He 
was hired, paid by, and could be discharged by the rail-
road’s wholly owned subsidiary. All the officers and 
directors of that subsidiary were officers or directors of 
the railroad. The subsidiary was the only company then 
having a contract with the railroad to unload cars at that 
ramp. Kelley had been employed at this particular job 
and at this site for eight years and was paid on an hourly 
basis. The unloading was the railroad’s responsibility 
pursuant to its contractual obligation to its shipper. The 
railroad supplied the necessary working area. The work 
performed by Kelley was unskilled. Railroad employees 
had the responsibility daily to check the safety of the 
cars and to make necessary repairs. There was evidence
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that the railroad exercised a degree of control over the 
unloading operation and that PMT employees performing 
this work frequently felt they had to heed the railroad 
supervisor’s command.*

All this, it seems to me, is enough to create an issue 
for the trier of fact, just as the Baker case illustrates and 
as it teaches. The trier could find that Kelley was doing 
work of a kind and in a way and under such supervision 
of the Southern Pacific as made him an employee of that 
railroad for purposes of the FELA.

I feel the Court, ante, at 325 n. 6, gives undue emphasis 
to the District Court’s treatment of findings of fact pro-
posed by the petitioner. Every actively practicing trial 
attorney knows that some judges readily adopt findings 
presented by counsel; that other judges almost always 
reject proposed findings and prefer to draft their own or 
have their clerks prepare them; and that still others 
adopt a middle course. In this case the District Court 
produced a judgment for the injured workman. I doubt 
whether there can be much significance in the adjustment- 
of-proposed-findings route by which that judgment was 
reached.

While the Court disclaims any modification of the 
standards for allowing questions of fact in FELA cases 
to go to the jury, its decision here suggests otherwise. 
The Court implies that supervision must be “day-to-day” 
in order to constitute “supervision” for purposes of cre-
ating “employee” status under the FELA. Ante, at 331. 
Does this mean that orders must be issued with a certain 
frequency (e. g., every day, or most days) or merely in 
a certain manner (e. g.} the “daily” normal “course 
of the work,” Baker, 359 U. S., at 228-229)? The 

*There was testimony by PMT employees that in practice 
they took instructions and directions from Southern Pacific super-
visors, and that failing to follow them could jeopardize their 
jobs. E. g., App. 57.



344 OCTOBER TERM, 1974

Bla ckm un , J., dissenting 419 U. S.

Court does not say. I suspect that trial judges will be 
inclined to resolve most doubts against plaintiffs if their 
findings are to be so vulnerable to challenge.

I also fear that the Court’s holding may be one that 
opens the way for the railroads of this country to avoid 
FELA liability. That way apparently is to contract out 
large portions of maintenance and loading and unloading 
responsibilities that normally are part of the railroad’s 
operation.

I would reverse the judgment of the Court of Appeals, 
and I therefore dissent.



JACKSON v. METROPOLITAN EDISON CO. 345

Syllabus

JACKSON v. METROPOLITAN EDISON CO.
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THE THIRD CIRCUIT

No. 73-5845. Argued October 15, 1974—Decided December 23, 1974

Petitioner brought suit against respondent, a privately owned and 
operated utility corporation which holds a certificate of public 
convenience issued by the Pennsylvania Utility Commission, seek-
ing damages and injunctive relief under 42 U. S. C. § 1983 for 
termination of her electric service allegedly before she had been 
afforded notice, a hearing, and an opportunity to pay any amounts 
found due. Petitioner claimed that under state law she was en-
titled to reasonably continuous electric service and that respondent’s 
termination for alleged nonpayment, permitted by a provision of 
its general tariff filed with the Commission, was state action 
depriving petitioner of her property without due process of law 
and giving rise to a cause of action under § 1983. The Court of 
Appeals affirmed the District Court’s dismissal of petitioner’s 
complaint. Held: Pennsylvania is not sufficiently connected with 
the challenged termination to make respondent’s conduct attribut-
able to the State for purposes of the Fourteenth Amendment, 
petitioner having shown no more than that respondent was a 
heavily regulated private utility with a partial monopoly and 
that it elected to terminate service in a manner that the Com-
mission found permissible under state law. Cf. Moose Lodge No. 
107 v. Irvis, 407 U. S. 163. Public Utilities Comm’n v. Pollak, 
343 U. S. 451; Burton v. Wilmington Parking Authority, 365 
U. S. 715, distinguished. Pp. 349-359.

483 F. 2d 754, affirmed.

Rehn quis t , J., delivered the opinion of the Court, in which 
Burger , C. J., and Stew art , Whit e , Black mun , and Powel l , JJ., 
joined. Dougl as , J., post, p. 359, Bre nnan , J., post, p. 364, and 
Mars hall , J., post, p. 365, filed dissenting opinions.

Jack Greenberg argued the cause for petitioner. On 
the briefs were Alan Linder and Jonathan M. Stein.
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Thomas M. Debevoise argued the cause and filed a 
brief for respondent.*

Mr . Justice  Rehnquist  delivered the opinion of the 
Court.

Respondent Metropolitan Edison Co. is a privately- 
owned and operated Pennsylvania corporation which 
holds a certificate of public convenience issued by the 
Pennsylvania Public Utility Commission empowering it 
to deliver electricity to a service area which includes 
the city of York, Pa. As a condition of holding its cer-
tificate, it is subject to extensive regulation by the Com-
mission. Under a provision of its general tariff filed 
with the Commission, it has the right to discontinue 
service to any customer on reasonable notice of nonpay-
ment of bills.1

*Briefs of amici curiae urging reversal were filed by Franklin A. 
Martens for the National Consumer Law Center, Inc., et al., and by 
Richard A. Weisz, Stefan M. Rosenzweig, Michael B. Weisz, and 
Anthony G. Amsterdam for the Legal Aid Foundation of Long Beach 
et al.

Gilbert Stein filed a brief for the city of Philadelphia as amicus 
curiae urging affirmance.

Peter H. Schiff and Richard A. Solomon filed a brief for the Public 
Service Commission of New York as amicus curiae.

1 Metropolitan Edison Company Electrical Tariff, Electric Pa. 
P. U. C. No. 41, Rule 15. This portion of Metropolitan’s general 
tariff, filed with the Utility Commission under the notice-filing re-
quirement of Pa. Stat. Ann., Tit. 66, § 1142 (1959) (since the general 
tariff involved a rate increase), provides in pertinent part: 
“(15)—Cause for discontinuance of service.

“Company reserves the right to discontinue its service on reason-
able notice and to remove its equipment in case of nonpayment of 
bill. ...”
Its filed tariff also gives it the right to terminate service for fraud 
or for tampering with a meter but Metropolitan did not seek to 
assert these grounds below.



JACKSON v. METROPOLITAN EDISON CO. 347

345 Opinion of the Court

Petitioner Catherine Jackson is a resident of York, 
who has received electricity in the past from respondent. 
Until September 1970, petitioner received electric service 
to her home in York under an account with respondent 
in her own name. When her account was terminated 
because of asserted delinquency in payments due for 
service, a new account with respondent was opened in 
the name of one James Dodson, another occupant of 
the residence, and service to the residence was resumed. 
There is a dispute as to whether payments due under the 
Dodson account for services provided during this period 
were ever made. In August 1971, Dodson left the resi-
dence. Service continued thereafter but concededly no 
payments were made. Petitioner states that no bills 
were received during this period.

On October 6, 1971, employees of Metropolitan came 
to the residence and inquired as to Dodson’s present 
address. Petitioner stated that it was unknown to her. 
On the following day, another employee visited the resi-
dence and informed petitioner that the meter had been 
tampered with so as not to register amounts used. She 
disclaimed knowledge of this and requested that the serv-
ice account for her home be shifted from Dodson’s name 
to that of one Robert Jackson, later identified as her 12- 
year-old son. Four days later on October 11, 1971, with-
out further notice to petitioner, Metropolitan employees 
disconnected her service.

Petitioner then filed suit against Metropolitan in the 
United States District Court for the Middle District of 
Pennsylvania under the Civil Rights Act of 1871, 42 
U. S. C. § 1983, seeking damages for the termination and 
an injunction requiring Metropolitan to continue provid-
ing power to her residence until she had been afforded no-
tice, a hearing, and an opportunity to pay any amounts 
found due. She urged that under state law she had an 
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entitlement to reasonably continuous electrical service to 
her home 2 and that Metropolitan’s termination of her 
service for alleged nonpayment, action allowed by a pro-
vision of its general tariff filed with the Commission, con-
stituted “state action” depriving her of property in vio-
lation of the Fourteenth Amendment’s guarantee of due 
process of law.3

2 The basis for this claimed entitlement is Pa. Stat. Ann., Tit. 66, 
§ 1171 (1959), providing in part:

“Every public utility shall furnish and maintain adequate, efficient, 
safe, and reasonable service and facilities .... Such service also 
shall be reasonably continuous and without unreasonable interrup-
tions or delay....”
Mrs. Jackson finds in this provision a state-law entitlement to 
continuing utility service to her residence. She reasons that under 
the Due Process Clause of the Fourteenth Amendment she cannot 
be deprived of this entitlement to utility service without adequate 
notice and a hearing before an impartial body: until these are com-
pleted, her service must continue. Because of our conclusion on the 
threshold question of state action, we do not reach questions relating 
to the existence of a property interest or of what procedural guar-
antees the Fourteenth Amendment would require if a property inter-
est were found to exist.

Mr . Just ice  Bre nnan , dissenting, post, at 364, concludes that 
there is no justiciable controversy between petitioner and respondent 
because whatever entitlement to service petitioner had was pre-
viously terminated by respondent in accordance with its tariff. 
We do not believe this to be any less a determination of the merits 
of the action than is our conclusion that whatever deprivation she 
may have suffered was not caused by the State. Issues of whether 
a claimed entitlement is “property” within the meaning of the Due 
Process Clause, Board of Regents v. Roth, 408 U. S. 564 (1972), 
and whether if so its deprivation was consistent with due process, 
see Arnett v. Kennedy, 416 U. S. 134 (1974), are themselves consti-
tutional questions which we find no occasion to reach in this case.

3 Section 1 of the Fourteenth Amendment provides in part: 
“No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without
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The District Court granted Metropolitan’s motion to 
dismiss petitioner’s complaint on the ground that the 
termination did not constitute state action and hence 
was not subject to judicial scrutiny under the Fourteenth 
Amendment.4 On appeal, the United States Court of 
Appeals for the Third Circuit affirmed, also finding an 
absence of state action.5 We granted certiorari to review 
this judgment.6

The Due Process Clause of the Fourteenth Amend-
ment provides: “[N]or shall any State deprive any person 
of life, liberty, or property, without due process of law.” 
In 1883, this Court in the Civil Rights Cases, 109 U. S. 
3, affirmed the essential dichotomy set forth in that 
Amendment between deprivation by the State, subject to 
scrutiny under its provisions, and private conduct, “how-
ever discriminatory or wrongful,” against which the 
Fourteenth Amendment offers no shield. Shelley v. 
Kraemer, 334 U. S. 1 (1948).

We have reiterated that distinction on more than one 
occasion since then. See, e. g., Evans n . Abney, 396 U. S. 
435, 445 (1970); Moose Lodge No. 107 n . Irvis, 407 U. S. 
163, 171-179 (1972). While the principle that private 
action is immune from the restrictions of the Fourteenth 
Amendment is well established and easily stated, the 
question whether particular conduct is “private,” on

due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.”

4 The decision is reported at 348 F. Supp. 954 (1972).
5 The decision is reported at 483 F. 2d 754 (1973).
6 415 U. S. 912 (1974). Compare Kadlec v. Illinois Bell Telephone 

Co., 407 F. 2d 624 (CA7), cert, denied, 396 U. S. 846 (1969); Lucas 
v. Wisconsin Electric Power Co., 466 F. 2d 638 (CA7 1972), cert, 
denied, 409 U. S. 1114 (1973), with Palmer v. Columbia Gas of Ohio, 
Inc., 479 F. 2d 153 (CA6 1973), modified in Turner v, Impala Motors, 
503 F. 2d 607 (CA6 1974). Cf. Ihrke v. Northern States Power Co., 
459 F. 2d 566 (CA8), vacated as moot, 409 U. S. 815 (1972).
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the one hand, or “state action,” on the other, frequently 
admits of no easy answer. Burton v. Wilmington Park-
ing Authority, 365 U. S. 715, 723 (1961); Moose Lodge 
No. 107 v. Irvis, supra, at 172.

Here the action complained of was taken by a utility 
company which is privately owned and operated, but 
which in many particulars of its business is subject to 
extensive state regulation. The mere fact that a busi-
ness is subject to state regulation does not by itself 
convert its action into that of the State for pur-
poses of the Fourteenth Amendment.7 407 U. S., at 176- 
177. Nor does the fact that the regulation is exten-
sive and detailed, as in the case of most pub-
lic utilities, do so. Public Utilities Comm’n n . 
Pollak, 343 U. S. 451, 462 (1952). It may well be that

7 Enterprises subject to the same regulatory system as Metropoli-
tan are enumerated in the definition of “public utility” contained 
in Pa. Stat. Ann., Tit. 66, § 1102 (17) (1959 and Supp. 1974-1975). 
Included in this definition are all companies engaged in providing 
gas, power, or water; all common carriers, pipeline companies, tele-
phone and telegraph companies, sewage collection and disposal com-
panies; and corporations affiliated with any company engaging in 
such activities. Among some of the enterprises held subject to this 
regulatory scheme are freight forwarding and storage companies 
(Highway Freight Co. v. Public Service Comm’n, 108 Pa. Super. 178, 
164 A. 835 (1933)), real estate developers who, incident to their 
business, provide water services (Sayre Land. Co. v. Pennsxjlvania 
Public Utility Comm’n, 21 D. & C. 2d 469 (1959)), and individually 
owned taxicabs. Pennsylvania Public Utility Comm’n v. Israel, 356 
Pa. 400, 52 A. 2d 317 (1947). In Philadelphia Rural Transit Co. 
v. Philadelphia, 309 Pa. 84, 93, 159 A. 861, 864 (1932), the 
court estimated that there were 26 distinct types of enterprises sub-
ject to this regulatory system, and a fair reading of Pennsylvania law 
indicates a substantial expansion of included enterprises since that 
case. The incidents of regulation do not appear materially different 
between enterprises. If the mere existence of this regulatory scheme 
made Metropolitan’s action that of the State, then presumably the 
actions of a lone Philadelphia cab driver could also be fairly treated 
as those of the State of Pennsylvania.
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acts of a heavily regulated utility with at least something 
of a governmentally protected monopoly will more readily 
be found to be “state” acts than will the acts of an entity 
lacking these characteristics. But the inquiry must be 
whether there is a sufficiently close nexus between the 
State and the challenged action of the regulated entity 
so that the action of the latter may be fairly treated as 
that of the State itself. Moose Lodge No. 107, supra, at 
176. The true nature of the State’s involvement may 
not be immediately obvious, and detailed inquiry may be 
required in order to determine whether the test is met. 
Burton v. Wilmington Parking Authority, supra.

Petitioner advances a series of contentions which, in 
her view, lead to the conclusion that this case should fall 
on the Burton side of the line drawn in the Civil Rights 
Cases, supra, rather than on the Moose Lodge side of 
that line. We find none of them persuasive.

Petitioner first argues that “state action” is present 
because of the monopoly status allegedly conferred upon 
Metropolitan by the State of Pennsylvania. As a factual 
matter, it may well be doubted that the State ever granted 
or guaranteed Metropolitan a monopoly.8 But assum-
ing that it had, this fact is not determinative in consider-

8 It is provided in Pa. Stat. Ann., Tit. 66, § 1121 (Supp. 1974— 
1975), that issuance of a certificate of public convenience is a pre-
requisite for engaging in the utility business in Pennsylvania. The 
requirements for obtaining such a certificate are described in Pa. 
Stat. Ann., Tit. 66, §§ 1122,1123 (1959 and Supp. 1974—1975). There 
is nothing in either Metropolitan’s certificate or in the statutes under 
which it was issued indicating that the State has granted or guaran-
teed to Metropolitan monopoly status. In fact Metropolitan does 
face competition within portions of its service area from another pri-
vate utility company and from municipal utility companies. Metro-
politan was organized in 1874, 39 years before Pennsylvania’s adop-
tion of its first utility regulatory scheme in 1913. There is no indica-
tion that it faced any greater competition in 1912 than today. As 
petitioner admits, such public utility companies are natural mo-
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ing whether Metropolitan’s termination of service to 
petitioner was “state action” for purposes of the Four-
teenth Amendment. In Pollak, supra, where the Court 
dealt with the activities of the District of Columbia 
Transit Co., a congressionally established monopoly, we 
expressly disclaimed reliance on the monopoly status of the 
transit authority. 343 U. S., at 462. Similarly, although 
certain monopoly aspects were presented in Moose Lodge 
No. 107, supra, we found that the Lodge’s action was not 
subject to the provisions of the Fourteenth Amendment. 
In each of those cases, there was insufficient relationship 
between the challenged actions of the entities involved 
and their monopoly status. There is no indication of any 
greater connection here.

Petitioner next urges that state action is present 
because respondent provides an essential public service 
required to be supplied on a reasonably continuous basis 
by Pa. Stat. Ann., Tit. 66, § 1171 (1959), and hence per-
forms a “public function.” We have, of course, found 
state action present in the exercise by a private entity 
of powers traditionally exclusively reserved to the State. 
See, e. g., Nixon v. Condon, 286 U. S. 73 (1932) (election); 
Terry v. Adams, 345 U. S. 461 (1953) (election); Marsh 
v. Alabama, 326 U. S. 501 (1946) (company town); Evans 
v. Newton, 382 U. S. 296 (1966) (municipal park). If 

nopolies created by the economic forces of high threshold capital 
requirements and virtually unlimited economy of scale. Burdick, 
The Origin of the Peculiar Duties of Public Service Companies, 
11 Col. L. Rev. 514 (1911); H. Trachsel, Public Utility Regulation 
7-8, 52 (1947). Regulation was superimposed on such natural 
monopolies as a substitute for competition and not to eliminate it:

‘The primary object of the Public Utility Law is not to estab-
lish monopolies or to guarantee the security of investments in public 
service corporations, but to serve the interests of the public.” High-
way Express Lines, Inc. v. Pennsylvania Public Utility Comm’n, 195 
Pa. Super. 92, 100, 169 A. 2d 798, 802 (1961); cf. Pottsville Union 
Traction Co. v. Public Service Comm’n, 67 Pa. Super. 301, 304 (1917).
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we were dealing with the exercise by Metropolitan of some 
power delegated to it by the State which is traditionally 
associated with sovereignty, such as eminent domain, our 
case would be quite a different one. But while the Penn-
sylvania statute imposes an obligation to furnish service 
on regulated utilities, it imposes no such obligation on the 
State. The Pennsylvania courts have rejected the conten-
tion that the furnishing of utility services is either a state 
function or a municipal duty. Girard Life Insurance 
Co. n . City of Philadelphia, 88 Pa. 393 (1879); Baily v. 
Philadelphia, 184 Pa. 594, 39 A. 494 (1898).

Perhaps in recognition of the fact that the supplying 
of utility service is not traditionally the exclusive pre-
rogative of the State, petitioner invites the expansion of 
the doctrine of this limited line of cases into a broad 
principle that all businesses “affected with the public 
interest” are state actors in all their actions.

We decline the invitation for reasons stated long ago 
in Nebbia v. New York, 291 U. S. 502 (1934), in the 
course of rejecting a substantive due process attack on 
state legislation:

“It is clear that there is no closed class or category 
of businesses affected with a public interest .... 
The phrase ‘affected with a public interest’ can, in 
the nature of things, mean no more than that an 
industry, for adequate reason, is subject to control 
for the public good. In several of the decisions 
of this court wherein the expressions ‘affected with 
a public interest,’ and ‘clothed with a public use,’ 
have been brought forward as the criteria ... it has 
been admitted that they are not susceptible of defi-
nition and form an unsatisfactorv test. . . .” Id., at 
536.

See, e. g., Tyson & Brother v. Banton, 273 U. S. 418, 
451 (1927) (Stone, J., dissenting).
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Doctors, optometrists, lawyers, Metropolitan, and 
Nebbia’s upstate New York grocery selling a quart of 
milk are all in regulated businesses, providing arguably 
essential goods and services, “affected with a public 
interest.” We do not believe that such a status converts 
their every action, absent more, into that of the State.9

We also reject the notion that Metropolitan’s termina-
tion is state action because the State “has specifically 
authorized and approved” the termination practice. In 
the instant case, Metropolitan filed with the Public Util-
ity Commission a general tariff—a provision of which 
states Metropolitan’s right to terminate service for non-
payment.10 This provision has appeared in Metropoli-
tan’s previously filed tariffs for many years and has 
never been the subject of a hearing or other scrutiny by 
the Commission.11 Although the Commission did hold

9 The argument has been impliedly rejected by this Court on a 
number of occasions. See, e. g., Civil Rights Cases, 109 U. S. 3, 
8 (1883). It is difficult to imagine a regulated activity more essen-
tial or more “clothed with the public interest” than the maintenance 
of schools, yet we stated in Evans v. Newton, 382 U. S. 296, 300 
(1966):
“The range of governmental activities is broad and varied, and the 
fact that government has engaged in a particular activity does 
not necessarily mean that an individual entrepreneur or manager 
of the same kind of undertaking suffers the same constitutional inhi-
bitions. While a State may not segregate public schools so as to 
exclude one or more religious groups, those sects may maintain their 
own parochial educational systems.”

10 See n. 1, supra. The same provision appeared in all of Metro-
politan’s prior general tariffs. The sole reason for substituting the 
new general tariff, which contains all the terms and conditions of 
Metropolitan’s service, was to procure a rate increase. This was the 
sole change between Metropolitan’s Electrical Tariff No. 41 and its 
predecessor.

11 Petitioner does not contest the fact that Metropolitan had this 
right at common law before the advent of regulation. Brief for 
Petitioner 31.
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hearings on portions of Metropolitan’s general tariff 
relating to a general rate increase, it never even consid-
ered the reinsertion of this provision in the newly filed 
general tariff.12 The provision became effective 60 days 
after filing when not disapproved by the Commission.13

As a threshold matter, it is less than clear under state 
law that Metropolitan was even required to file this pro-
vision as part of its tariff or that the Commission would 
have had the power to disapprove it.14 The District 
Court observed that the sole connection of the Commis-
sion with this regulation was Metropolitan’s simple 
notice filing with the Commission and the lack of any 
Commission action to prohibit it.15

12 Petitioner concedes that the hearing was solely devoted to the 
question of the proposed rate increase. Id., at 30.

13 See Pa. Stat. Ann., Tit. 66, § 1148 (1959); Pa. P. U. C. Tariff 
Regulations, § II, “Public Notice of Tariff Changes.” These pro-
visions specify that utility companies must give 60 days’ notice to 
the public before changing their rules filed in their general tariff. 
Since Pa. Stat. Ann., Tit. 66, § 1171 (1959), provides that “Sub-
ject to . . . the regulations or orders of the commission, 
every public utility may have reasonable rules and regula-
tions governing the conditions under which it shall be required to 
render service,” the Commission arguably had the power to disap-
prove utility rules. There is no evidence that it has ever even con-
sidered the provision in question. When the 60-day notice period 
passed, the provisions became effective.

14 Pennsylvania P. U. C. Tariff Regulations, § VIII, “Discount for 
Prompt Payment and Penalties for Delayed Payment of Bills,” is the 
only authority cited for a state-imposed requirement that Metropoli-
tan file its termination provision as part of its general tariff. This 
section requires the filing of “penalties” imposed upon customers for 
failures to pay bills promptly. Respondent argues that this applies 
only to monetary penalties. There is no Pennsylvania case law on 
the question.

15 “The only apparent state involvement with the activity com-
plained of here is in Tariff Reg. VIII of the Pennsylvania P. U. C.... 
[T]he purpose of Tariff Reg. VIII is to insure that public utilities 
inform their patrons of any possible penalty for failing to pay their 
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The case most heavily relied on by petitioner is 
Public Utilities Comm’n v. Pollak, supra. There the 
Court dealt with the contention that Capital Transit’s 
installation of a piped music system on its buses violated 
the First Amendment rights of the bus riders. It is not 
entirely clear whether the Court alternatively held that 
Capital Transit’s action was action of the “State” for 
First Amendment purposes, or whether it merely assumed, 
arguendo, that it was and went on to resolve the First 
Amendment question adversely to the bus riders.16 In 
either event, the nature of the state involvement there 
was quite different than it is here. The District of 
Columbia Public Utilities Commission, on its own 
motion, commenced an investigation of the effects of 
the piped music, and after a full hearing concluded not 
only that Capital Transit’s practices were “not incon-
sistent with public convenience, comfort, and safety,” 
81 P. U. R. (N. S.) 122, 126 (1950), but also that the

bills. As in Kadlec, defendant here acted pursuant to its own regu-
lations and out of a purely private, economic motive. No state offi-
cial participated in the practice complained of, nor is it alleged 
that the state requested or co-operated in the suspension of service.” 
348 F. Supp., at 958.

16 See 343 U. S., at 462. At one point the Court states:
“We find in the reasoning of the court below a sufficiently close rela-

tion between the Federal Government and the radio service to make 
it necessary for us to consider those Amendments.” Ibid.
Later, the opinion states:

“We, therefore, find it appropriate to examine into what restriction, 
if any, the First and Fifth Amendments place upon the Federal 
Government . . . assuming that the action of Capital Transit . . . 
amounts to sufficient Federal Government action to make the First 
and Fifth Amendments applicable thereto.” Id., at 462-463. (Em-
phasis added.)
The Court then went on to find no constitutional violation in the 
challenged action.
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practice “in fact, through the creation of better will 
among passengers, . . . tends to improve the conditions 
under which the public ride.” Ibid. Here, on the other 
hand, there was no such imprimatur placed on the practice 
of Metropolitan about which petitioner complains. The 
nature of governmental regulation of private utilities is 
such that a utility may frequently be required by the 
state regulatory scheme to obtain approval for practices 
a business regulated in less detail would be free to insti-
tute without any approval from a regulatory body. Ap-
proval by a state utility commission of such a request 
from a regulated utility, where the commission has not 
put its own weight on the side of the proposed practice 
by ordering it, does not transmute a practice initiated by 
the utility and approved by the commission into “state 
action.” At most, the Commission’s failure to overturn 
this practice amounted to no more than a determination 
that a Pennsylvania utility was authorized to employ such 
a practice if it so desired. Respondent’s exercise of the 
choice allowed by state law where the initiative comes 
from it and not from the State,17 does not make its action 
in doing so “state action” for purposes of the Fourteenth 
Amendment.

We also find absent in the instant case the symbiotic 
relationship presented in Burton v. Wilmington Parking 
Authority, 365 U. S. 715 (1961). There where a private 
lessee, who practiced racial discrimination, leased space 
for a restaurant from a state parking authority in a pub-
licly owned building, the Court held that the State had 
so far insinuated itself into a position of interdependence 
with the restaurant that it was a joint participant in 

17 As in Moose Lodge No. 107 v. Irvis, 407 U. S. 163, 173 (1972), 
there is no suggestion in this record that the Pennsylvania Public 
Utility Commission intended either overtly or covertly to encourage 
the practice. See n. 15, supra.
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the enterprise. Id., at 725. We cautioned, however, 
that while “a multitude of relationships might appear 
to some to fall within the Amendment’s embrace,” dif-
ferences in circumstances beget differences in law, limit-
ing the actual holding to lessees of public property. Id., 
at 726.

Metropolitan is a privately owned corporation, and it 
does not lease its facilities from the State of Pennsyl-
vania. It alone is responsible for the provision of power 
to its customers. In common with all corporations of 
the State it pays taxes to the State, and it is subject to 
a form of extensive regulation by the State in a way that 
most other business enterprises are not. But this was 
likewise true of the appellant club in Moose Lodge No. 
107 v. Irvis, supra, where we said:

“However detailed this type of regulation may be 
in some particulars, it cannot be said to in any way 
foster or encourage racial discrimination. Nor can 
it be said to make the State in any realistic sense a 
partner or even a joint venturer in the club’s enter-
prise.” 407 U. S., at 176-177.

All of petitioner’s arguments taken together show no 
more than that Metropolitan was a heavily regulated, pri-
vately owned utility, enjoying at least a partial monopoly 
in the providing of electrical service within its territory, 
and that it elected to terminate service to petitioner in a 
manner which the Pennsylvania Public Utility Com-
mission found permissible under state law. Under our 
decision this is not sufficient to connect the State of 
Pennsylvania with respondent’s action so as to make the 
latter’s conduct attributable to the State for purposes of 
the Fourteenth Amendment.

We conclude that the State of Pennsylvania is not 
sufficiently connected with respondent’s action in termi-
nating petitioner’s service so as to make respondent’s
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conduct in so doing attributable to the State for purposes 
of the Fourteenth Amendment. We therefore have no 
occasion to decide whether petitioner’s claim to continued 
service was “property” for purposes of that Amendment, 
or whether “due process of law” would require a State 
taking similar action to accord petitioner the procedural 
rights for which she contends. The judgment of the 
Court of Appeals for the Third Circuit is therefore

Affirmed.

Mr . Justi ce  Dougla s , dissenting.
I reach the opposite conclusion from that reached by 

the majority on the state-action issue.
The injury alleged took place when respondent dis-

continued its service to this householder without notice 
or opportunity to remedy or contest her alleged default, 
even though its tariff provided that respondent might 
“discontinue its service on reasonable notice.”1 May a 
State allow a utility—which in this case has no competi-
tor—to exploit its monopoly in violation of its own tariff? 
May a utility have complete immunity under federal law 
when the State allows its regulatory agency to become 
the prisoner of the utility or, by a listless attitude of no 
concern, to permit the utility to use its monopoly power 
in a lawless way?

In Burton v. Wilmington Parking Authority, 365 U. S. 
715 (1961), we said: “Only by sifting facts and weighing 
circumstances can the nonobvious involvement of the 

1 Rule 15 of the tariff provides in part:
“Company reserves the right to discontinue its service on reason-

able notice and to remove its equipment in case of nonpayment of 
bill or violation of the Pennsylvania Public Utility Commission’s or 
Company’s Rules and Regulations; or, without notice, for abuse, 
fraud, or tampering with the connections, meters or other equipment 
of Company. Failure by Company to exercise this right shall not 
be deemed a waiver thereof.”
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State in private conduct be attributed its true signifi-
cance.” Id., at 722. A particularized inquiry into the 
circumstances of each case is necessary in order to de-
termine whether a given factual situation falls within 
“the variety of individual-state relationships which the 
[Fourteenth] Amendment was designed to embrace.” 
Ibid. As our subsequent discussion in Burton made clear, 
the dispositive question in any state-action case is not 
whether any single fact or relationship presents a suffi-
cient degree of state involvement, but rather whether the 
aggregate of all relevant factors compels a finding of 
state responsibility.2 Id., at 722-726. See generally 
Moose Lodge No. 107 v. Irvis, 407 U. S. 163 (1972).

It is not enough to examine seriatim each of the factors 
upon which a claimant relies and to dismiss each indi-
vidually as being insufficient to support a finding of state 
action. It is the aggregate that is controlling.

It is said that the mere fact of respondent’s monopoly 
status, assuming arguendo that that status is state con-
ferred or state protected,3 “is not determinative in con-

2 The court below in Burton had relied heavily on a number of 
facts indicating minimal state involvement, but we regarded that 
court’s analysis as unduly restricted in its scope: “While these factual 
considerations are indeed validly accountable aspects of the enter-
prise upon which the State has embarked, we cannot say that they 
lead inescapably to the conclusion that state action is not present. 
Their persuasiveness is diminished when evaluated in the context of 
other factors which must be acknowledged.” 365 U. S., at 723.

After discussing those additional factors in greater detail, we 
concluded: “Addition of all these activities, obligations and responsi-
bilities of the Authority, the benefits mutually conferred, together 
with the obvious fact that the restaurant is operated as an integral 
part of a public building devoted to a public parking service, indi-
cates that degree of state participation and involvement in discrimi-
natory action which it was the design of the Fourteenth Amendment 
to condemn.” Id., at 724.

3 It seems irrelevant that Metropolitan was organized prior to the 
inauguration of utility regulation in Pennsylvania, and that a utility
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sidering whether Metropolitan’s termination of service 
to petitioner was ‘state action’ for purposes of the Four-
teenth Amendment.” Ante, at 351-352. Even so, a state- 
protected monopoly status is highly relevant in assessing 
the aggregate weight of a private entity’s ties to the 
State.4

It is said that the fact that respondent’s services are 
“affected with a public interest” is not determinative. 
I agree that doctors, lawyers, and grocers are not trans-
formed into state actors simply because they provide 
arguably essential goods and services and are regulated by 
the State. In the present case, however, respondent is 
not just one person among many; it is the only public 
utility furnishing electric power to the city. When 
power is denied a householder, the home, under modern 
conditions, is likely to become unlivable.

Respondent’s procedures for termination of service may 
never have been subjected to the same degree of state 
scrutiny and approval, whether explicit or implicit, that 
was present in Public Utilities Comm’n v. Pollak, 
343 U. S. 451 (1952). Yet in the present case the State 
is heavily involved in respondent’s termination procedures, 
getting into the approved tariff a requirement of “reason-
able notice.” Pennsylvania has undertaken to regulate 
numerous aspects of respondent’s operations in some de-

of this sort is, for all practical purposes, a natural monopoly. What-
ever its origins, the existing situation presents a monopoly enterprise 
subject to detailed state regulation; the nature and extent of that 
regulation take on particular significance in light of the lack of any 
alternative source of service available to Metropolitan’s customers. 

4 Our disclaimer of reliance upon this factor in Public Utilities 
Comm’n v. Pollak, 343 U. S. 451, 462 (1952), should not be read 
as holding that monopoly status is wholly irrelevant; the “disclaimer” 
on its face simply states that monopoly status was not used as an 
ingredient of the finding of federal governmental involvement in that 
case.
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tail,5 and a “hands-off” attitude of permissiveness or neu-
trality toward the operations in this case is at war with 
the state agency’s functions of supervision over respond-
ent’s conduct in the area of servicing householders, partic-
ularly where (as here) the State would presumably lend its 
weight and authority to facilitate the enforcement of re-
spondent’s published procedures. Cf. Adickes n . S. H. 
Kress & Co., 398 U. S. 144 (1970); Reitman v. Mulkey, 
387 U. S. 369 (1967) ; Railway Employes’ Dept. n . Han-
son, 351 U. S. 225 (1956) ; Shelley v. Kraemer, 334 U. S. 
1 (1948).

In the aggregate, these factors depict a monopolist 
providing essential public services as a licensee of the 
State and within a framework of extensive state super-
vision and control. The particular regulations at issue, 
promulgated by the monopolist, were authorized by state 
law and were made enforceable by the weight and author-
ity of the State. Moreover, the State retains the power 
of oversight to review and amend the regulations 
if the public interest so requires. Respondent’s ac-
tions are sufficiently intertwined with those of the 
State, and its termination-of-service provisions are suffi-
ciently buttressed by state law to warrant a holding that 
respondent’s actions in terminating this householder’s 
service were “state action” for the purpose of giving 
federal jurisdiction over respondent under 42 U. S. C. 
§ 1983. Though the Court pays lip service to the need 
for assessing the totality of the State’s involvement in 
this enterprise, ante, at 358, its underlying analysis is

5 The Public Utility Commission is given extensive control over 
utility rates, Pa. Stat. Ann., Tit. 66, § 1141 et seq. (1959 and Supp. 
1974—1975), and over the character and quality of utility services 
and facilities, §§ 1171, 1182-1183; it is given broad power to receive 
and investigate complaints, §§ 1391, 1398, and to regulate and super-
vise the activities, rules, and contractual undertakings of utilities, 
§§ 1171, 1341-1343, 1360.
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fundamentally sequential rather than cumulative. In 
that perspective, what the Court does today is to make a 
significant departure from our previous treatment of state- 
action issues.

Mr. Justice Brandeis in Liggett Co. n . Lee, 288 U. S. 
517 (1933), in speaking of the competition among the 
States to ease the opportunities and methods of incorpo-
ration, said: “The race was one not of diligence but of 
laxity.” Id., at 559 (dissenting opinion). One has only 
to peruse the 84-part Utility Corporations Report by the 
Federal Trade Commission (under the direction of its 
able counsel the late Robert E. Healy) to realize that 
state regulation of utilities has largely made state com-
missions prisoners of the utilities. See especially S. Doc. 
No. 92, 70th Cong., 1st Sess., pt. 73-A (1936); and see 
id., pt. 72-A, p. 880. In this connection it should be 
noted that successful attempts by public utilities to 
exclude themselves from the antitrust laws have been 
based on the assertion that their monopoly activity con-
stitutes “state action.” See Washington Gas Light Co. 
v. Virginia Electric & Power Co., 438 F. 2d 248, 250-252 
(CA4 1971); Gas Light Co. of Columbus v. Georgia 
Power Co., 440 F. 2d 1135, 1138-1140 (CA5 1971).

By like token the tariff prescribing termination-of- 
service procedures was possible only because of “state 
action.” And it would be compatible only with adminis-
trative abdication of authority to equate “administrative 
silence with abandonment of administrative duty.” 
Washington Gas Light Co. v. Virginia Electric & Power 
Co., supra, at 252.

Section 1983 was designed to give citizens a federal 
forum6 for civil rights complaints wherever, by direct or 

6 There is no requirement for an exhaustion of state remedies 
before suing under § 1983 (see Wilwording v. Swenson, 404 U. S. 
249 (1971)), though suggestions for statutory changes in that regard 



364 OCTOBER TERM, 1974

Brenn an , J., dissenting 419 U. S.

indirect actions, a State, acting “in cahoots” with a private 
group or through neglect or listless oversight, allows a 
private group to perpetrate an injury. The theory is 
that in those cozy situations, local politics and the pressure 
of economic overlords on subservient state agencies make 
recovery in state courts unlikely. I realize we are in an 
area where we witness a great retreat from the exercise 
of federal jurisdiction which the Congress has conferred 
on federal courts. The sentiment here is that state 
courts are as hospitable as federal courts to federal claims. 
That may well be true, in some instances. But it is for 
the Senate and the House to make that decision. We 
should not tolerate an erosion of the policy Congress ex-
pressed in drafting § 1983.

Section 1983 addresses itself to grievances inflicted 
“under color of any statute, ordinance, [or] regula-
tion ... of any State . . . .” The regulatory regime 
imposed by Pennsylvania on respondent utility seems to 
fit this statute like a glove. Electrical service, being a 
necessity of life under the circumstances of this case, is 
an entitlement which under our decisions may not be 
taken without the requirements of procedural due process. 
Fuentes v. Shevin, 407 U. S. 67, 80 (1972); Goldberg n . 
Kelly, 397 U. S. 254 (1970); Palmer v. Columbia Gas of 
Ohio, Inc., 479 F. 2d 153 (CA6 1973).

Mr . Justi ce  Brennan , dissenting.
I do not think that a controversy existed between pe-

titioner and respondent entitling petitioner to be heard in 
this action. Under Pennsylvania law respondent’s duty 
under Pa. Stat. Ann., Tit. 66, § 1171 (1959), to provide 
service was limited by § 25 of the General Rules and 
Regulations, the Electric Service Tariff, on file with the

have been made. Judd, The Expanding Jurisdiction of the Federal 
Courts, 60 A. B. A. J. 938, 941 (1974).
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Pennsylvania Public Utility Commission, to provision of 
such service only to “customers,” defined as “[a]ny per-
son [s] . . . lawfully receiving service from [the] Com-
pany.” Petitioner, as the Court notes, ceased being a 
“customer” in September 1970 when her account was 
terminated for nonpayment of bills. That termination 
was pursuant to Rule 15 of the tariff quoted by the Court 
in n. 1. From September 1970 to September 1971, re-
spondent’s “customer” was James Dodson; and his delin-
quency in payment for service during that period, not 
petitioner’s delinquency before September 1970, was the 
occasion for the termination of service on October 11, 
1971. An effort by petitioner at that time to have service 
continued if she paid $30 on account on her delinquent 
1970 bill failed when respondent rejected the offer and 
shut off the service. In these circumstances petitioner 
had no basis in my view for the claimed entitlement under 
§ 1171 quoted by the Court in n. 2, and therefore no 
controversy existed between petitioner and respondent 
which could be the subject of her action. I would there-
fore intimate no view upon the correctness of the hold-
ings below whether the termination of service on October 
11, 1971, constituted state action but would vacate the 
judgment of the Court of Appeals with direction that the 
case be remanded to the District Court with instruction to 
enter a new judgment dismissing the complaint. See 
Golden v. Zwickler, 394 U. S. 103, 109-110 (1969).

Mr . Justice  Marshall , dissenting.
I agree with my Brother Brennan  that this case is a 

very poor vehicle for resolving the difficult and important 
questions presented today. The confusing sequence of 
events leading to the challenged termination makes it 
unclear whether petitioner has a property right under 
state law to the service she was receiving from the 
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respondent company. Because these complexities would 
seriously hamper resolution of the merits of the case, I 
would dismiss the writ as improvidently granted. Since 
the Court has disposed of the case by finding no state 
action, however, I think it appropriate to register my 
dissent on that point.

The Metropolitan Edison Co. provides an essen-
tial public service to the people of York, Pa. It is 
the only entity, public or private, that is authorized to 
supply electric service to most of the community. As 
a part of its charter to the company, the State imposes 
extensive regulations, and it cooperates with the company 
in myriad ways. Additionally, the State has granted 
its approval to the company’s mode of service termina-
tion—the very conduct that is challenged here. Taking 
these factors together, I have no difficulty finding state 
action in this case. As the Court concluded in Burton n . 
Wilmington Parking Authority, 365 U. S. 715, 725 
(1961), the State has sufficiently “insinuated itself into 
a position of interdependence with [the company] that 
it must be recognized as a joint participant in the chal-
lenged activity.”

Our state-action cases have repeatedly relied on several 
factors clearly presented by this case: a state-sanctioned 
monopoly; an extensive pattern of cooperation between 
the “private” entity and the State; and a service uniquely 
public in nature. Today the Court takes a major step in 
repudiating this line of authority and adopts a stance 
that is bound to lead to mischief when applied to prob-
lems beyond the narrow sphere of due process objections 
to utility terminations.

When the State confers a monopoly on a group or orga-
nization, this Court has held that the organization 
assumes many of the obligations of the State. Railway
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Employes’ Dept. v. Hanson, 351 U. S. 225 (1956). Even 
when the Court has not found state action based solely 
on the State’s conferral of a monopoly, it has suggested 
that the monopoly factor weighs heavily in determining 
whether constitutional obligations can be imposed on 
formally private entities. See Steele v. Louisville & 
Nashville R. Co., 323 U. S. 192 (1944). Indeed, in 
Moose Lodge No. 107 v. Irvis, 407 U. S. 163, 177 (1972), 
the Court was careful to point out that the Pennsylvania 
liquor-licensing scheme “falls far short of conferring upon 
club licensees a monopoly in the dispensing of liquor in 
any given municipality or in the State as a whole.”

The majority distinguishes this line of cases with a 
cryptic assertion that public utility companies are 
“natural monopolies.” Ante, at 351-352, n. 8. The 
theory behind the distinction appears to be that since the 
State’s purpose in regulating a natural monopoly is not to 
aid the company but to prevent its charging monopoly 
prices, the State’s involvement is somehow less significant 
for state-action purposes. I cannot agree that so much 
should turn on so narrow a distinction. Initially, it is 
far from obvious that an electric company would not be 
subject to competition if the market were unimpeded 
by governmental restrictions. Certainly the “start-up” 
costs of initiating electric service are substantial, but the 
rewards available in a relatively inelastic market might 
well be sufficient under the right circumstances to attract 
competitive investment. Instead, the State has chosen 
to forbid the high profit margins that might invite pri-
vate competition or increase pressure for state ownership 
and operation of electric power facilities.

The difficulty inherent in this kind of economic analy-
sis counsels against excusing natural monopolies from the 
reach of state-action principles. To invite inquiry into 
whether a particular state-sanctioned monopoly might 
have survived without the State’s express approval 
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grounds the analysis in hopeless speculation. Worse, 
this approach ignores important implications of the 
State’s policy of utilizing private monopolies to provide 
electric service. Encompassed within this policy is the 
State’s determination not to permit governmental com-
petition with the selected private company, but to coop-
erate with and regulate the company in a multitude of 
ways to ensure that the company’s service will be the 
functional equivalent of service provided by the State.1

B
The pattern of cooperation between Metropolitan 

Edison and the State has led to significant state involve-
ment in virtually every phase of the company’s business. 
The majority, however, accepts the relevance of the 
State’s regulatory scheme only to the extent that it 
demonstrates state support for the challenged termina-
tion procedure. Moreover, after concluding that the 
State in this case had not approved the company’s termi-
nation procedures, the majority suggests that even state 
authorization and approval would not be sufficient: the 
State would apparently have to order the termination 
practice in question to satisfy the majority’s state-action 
test, see ante, at 357.

1 The State’s regulatory pattern makes it amply clear that it 
expects utility companies to behave more like governmental entities 
than private corporations. The rates are fixed by the Public Utility 
Commission, as are the standards of service and the company’s sys-
tem of accounting. Pa. Stat. Ann., Tit. 66, §§ 1141, 1149, 1171, 1182, 
1183, 1211 (1959). The character of the facilities is subject to state 
approval and continuing supervision, and the State also requires that 
the service “shall be reasonably continuous and without unreason-
able interruptions or delay.” § 1171. The certificate of public con-
venience confers certain eminent domain rights upon the company, 
§ 1124 (Supp. 1974-1975), as well as the right of entry onto a cus-
tomer’s property to maintain and inspect its equipment. Pa. 
P. U. C. Electric Regulations, Rule 14D.
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I disagree with the majority’s position on three sepa-
rate grounds. First, the suggestion that the State would 
have to “put its own weight on the side of the proposed 
practice by ordering it” seems to me to mark a sharp 
departure from our previous state-action cases. From the 
Civil Rights Cases, 109 U. S. 3 (1883), to Moose Lodge, 
supra, we have consistently indicated that state au-
thorization and approval of “private” conduct would 
support a finding of state action.2

Second, I question the wisdom of giving such short 
shrift to the extensive interaction between the company 
and the State, and focusing solely on the extent of state 
support for the particular activity under challenge. In 
cases where the State’s only significant involvement is 
through financial support or limited regulation of the 
private entity, it may be well to inquire whether the 

2 In the Civil Rights Cases, the Court suggested that state action 
might be found if the conduct in question were “sanctioned in some 
way by the State,” 109 U. S., at 17. Later cases made it clear that 
the State’s sanction did not need to be in the form of an affirmative 
command. McCabe v. Atchison, T. & S. F. R. Co., 235 IT. S. 151 
(1914); Nixon v. Condon, 286 U. S. 73 (1932); Public Utilities 
Comm’n v. Pollak, 343 U. S. 451 (1952). In Burton v. Wilmington 
Parking Authority, 365 U. S. 715, 725 (1961), the Court noted that 
by its inaction, the State had “elected to place its power, prop-
erty and prestige behind the admitted discrimination,” although 
the State did not actually order the discrimination. See id., at 
726-727 (Ste wart , J., concurring). And in Reitman n . Mulkey, 
387 U. S. 369, 381 (1967), the Court based its “state action” 
ruling on the fact that the California constitutional provision “was 
intended to authorize, and does authorize, racial discrimination in 
the housing market.” Even in Moose Lodge No. 107 v. Irvis, 407 
U. S. 163, 176-177 (1972), the Court suggested that if the State’s 
regulation had in any way fostered or encouraged racial discrimi-
nation, a state-action finding might have been justified. Certainly 
this is a less rigid standard than the Court’s requirement in this case 
that the Public Utility Commission be shown to have ordered the 
challenged conduct, not merely to have approved it.
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State’s involvement suggests state approval of the objec-
tionable conduct. See Powe v. Miles, 407 F. 2d 73, 81 
(CA2 1968); Grossner v. Trustees of Columbia Univer-
sity, 287 F. Supp. 535, 547-548 (SDNY 1968). But 
where the State has so thoroughly insinuated itself into 
the operations of the enterprise, it should not be fatal if 
the State has not affirmatively sanctioned the particular 
practice in question.

Finally, it seems to me in any event that the State has 
given its approval to Metropolitan Edison’s termination 
procedures. The State Utility Commission approved a 
tariff provision under which the company reserved the 
right to discontinue its service on reasonable notice for 
nonpayment of bills.

The majority attempts to make something of the fact 
that the tariff provision was not challenged in the most 
recent Utility Commission hearings, and that it had appar-
ently not been challenged before. But the provision had 
been included in a tariff required to be filed and approved 
by the State pursuant to statute. That it was not seri-
ously questioned before approval does not mean that it 
was not approved. It suggests, instead, that the Com-
mission was satisfied to permit the company to proceed 
in the termination area as it had done in the past. The 
majority’s test puts potential plaintiffs in a difficult posi-
tion : if the Commission approves the tariff without argu-
ment or a hearing, the State has not sufficiently 
demonstrated its approval and support for the company’s 
practices. If, on the other hand, the State challenges the 
tariff provision on the ground, for example, that the “rea-
sonable notice” does not meet the standards of fairness 
that it expects of the utility, then the State has not put its 
weight behind the termination procedure employed by 
the company, and again there is no state action. Appar-
ently, authorization and approval would require the



JACKSON v. METROPOLITAN EDISON CO. 371

345 Mars hall , J., dissenting

kind of hearing that was held in Pollak, where the Public 
Utilities Commission expressly stated that the bus com-
pany’s installation of radios in buses and streetcars was 
not inconsistent with the public convenience, safety, and 
necessity. I am afraid that the majority has in effect 
restricted Pollak to its facts if it has not discarded it 
altogether.3

C
The fact that the Metropolitan Edison Co. sup-

plies an essential public service that is in many communi-
ties supplied by the government weighs more heavily 
for me than for the majority. The Court concedes that 
state action might be present if the activity in question 
were “traditionally associated with sovereignty,” but it 
then undercuts that point by suggesting that a particular 
service is not a public function if the State in question 
has not required that it be governmentally operated. 
This reads the “public function” argument too narrowly. 
The whole point of the “public function” cases is to look 
behind the State’s decision to provide public services 
through private parties. See Evans v. Newton, 382 U. S. 
296 (1966); Terry v. Adams, 345 U. S. 461 (1953); 
Marsh v. Alabama, 326 U. S. 501 (1946). In my view, 
utility service is traditionally identified with the State 
through universal public regulation or ownership to a 
degree sufficient to render it a “public function.”

31 cannot accept the majority’s characterization of Pollak as not 
necessarily deciding the state-action question there presented. Ante, 
at 356. Whatever doubt on that score may have been created by 
the original opinion has long since been resolved by this Court. See 
Evans v. Newton, 382 U. S. 296, 301 (1966); id., at 319-320 (Harlan, 
J., dissenting); Columbia Broadcasting System, Inc. v. Democratic 
National Committee, 412 U. S. 94, 119 (1973) (opinion of Burg er , 
C. J.); id., at 133 (Ste war t , J., concurring).
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I agree with the majority that it requires more than a 
finding that a particular business is “affected with the pub-
lic interest” before constitutional burdens can be imposed 
on that business. But when the activity in question is 
of such public importance that the State invariably either 
provides the service itself or permits private companies 
to act as state surrogates in providing it, much more is 
involved than just a matter of public interest. In those 
cases, the State has determined that if private companies 
wish to enter the field, they will have to surrender many 
of the prerogatives normally associated with private enter-
prise and behave in many ways like a governmental body. 
And when the State’s regulatory scheme has gone that 
far, it seems entirely consistent to impose on the public 
utility the constitutional burdens normally reserved for 
the State.

Private parties performing functions affecting the pub-
lic interest can often make a persuasive claim to be free 
of the constitutional requirements applicable to govern-
mental institutions because of the value of preserving a 
private sector in which the opportunity for individual 
choice is maximized. See Evans v. Newton, supra, at 
298; H. Friendly, The Dartmouth College Case and 
the Public-Private Penumbra (1969). Maintaining the 
private status of parochial schools, cited by the majority, 
advances just this value. In the due process area, a sim-
ilar value of diversity may often be furthered by allowing 
various private institutions the flexibility to select pro-
cedures that fit their particular needs. See Wahba v. 
New York University, 492 F. 2d 96, 102 (CA2), cert, 
denied, post, p. 874. But it is hard to imagine any 
such interests that are furthered by protecting privately 
owned public utility companies from meeting the consti-
tutional standards that would apply if the companies were 
state owned. The values of pluralism and diversity are
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simply not relevant when the private company is the 
only electric company in town.

II
The majority’s conclusion that there is no state action 

in this case is likely guided in part by its reluctance to 
impose on a utility company burdens that might ulti-
mately hurt consumers more than they would help them. 
Elaborate hearings prior to termination might be quite 
expensive, and for a responsible company there might be 
relatively few cases in which such hearings would do any 
good. The solution to this problem, however, is to 
require only abbreviated pretermination procedures for 
all utility companies, not to free the “private” companies 
to behave however they see fit. At least on occasion, 
utility companies have failed to demonstrate much sensi-
tivity to the extreme importance of the service they 
render, and in some cities, the percentage of error in serv-
ice termination is disturbingly high. See Palmer n . Co-
lumbia Gas Co. of Ohio, Inc., 342 F. Supp. 241, 243 (ND 
Ohio 1972), aff’d, 479 F. 2d 153 (CA6 1973); Bronson v. 
Consolidated Edison Co., 350 F. Supp. 443, 448 (SDNY 
1972).4 Accordingly, I think that at the minimum, due 
process would require advance notice of a proposed termi-
nation with a clear indication that a responsible company 
official can readily be contacted to consider any claim of 
error.

Ill
What is perhaps most troubling about the Court’s 

opinion is that it would appear to apply to a broad range 
of claimed constitutional violations by the company. 
The Court has not adopted the notion, accepted else-
where, that different standards should apply to state-

4 In Bronson, Judge Tyler noted that the state utility commis-
sion had found that 16% of the complaints investigated resulted in 
adjustments in favor of the customer. 350 F. Supp., at 448 n. 11.
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action analysis when different constitutional claims are 
presented. See Adickes v. & H. Kress & Co., 398 U. S. 
144, 190-191 (1970) (Brennan , J., concurring and dis-
senting) ; Grafton v. Brooklyn Law School, 478 F. 2d 
1137, 1142 (CA2 1973). Thus, the majority’s analysis 
would seemingly apply as well to a company that refused 
to extend service to Negroes, welfare recipients, or any 
other group that the company preferred, for its own rea-
sons, not to serve. I cannot believe that this Court 
would hold that the State’s involvement with the utility 
company was not sufficient to impose upon the company 
an obligation to meet the constitutional mandate of non-
discrimination. Yet nothing in the analysis of the 
majority opinion suggests otherwise.

I dissent.
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MISSISSIPPI v. ARKANSAS

DECREE

No. 48, Orig. Decided February 26, 1974—Decree entered February 
26, 1974—Amended decree entered December 23, 1974

Opinion reported: 415 U. S. 289.
Decree reported: 415 U. S. 302.

AMENDED DECREE

It  Is Ordered , Adjudged , and  Decr eed  as  Follo ws :
1. Luna Bar, depicted in Mississippi’s Exhibits 1 and 

2, constituting, respectively, Appendix A and part of 
Appendix B to the Special Master’s report, and appended 
hereto and hereby made a part of this decree, came into 
existence by accretion to Carter Point and is, and was, a 
part of the State of Mississippi.

2. The boundary line between the State of Missis-
sippi and the State of Arkansas in the areas between the 
upstream and the downstream ends of Tarpley Cut-off 
is as follows:

“That part of the abandoned bed of the Mississippi 
River between the upstream end of the Tarpley Cut-
off and the downstream end of Tarpley Cut-off as 
defined and identified in Mississippi’s said Exhibit 2, 
being a plat prepared by Austin B. Smith. The 
above described State boundary line being more par-
ticularly described as follows, to-wit:
“Beginning at the head of Tarpley Cut-off Channel 
at Point P-36 as shown on said Smith’s Mississippi 
Exhibit P-2 at Latitude 33°26'24" and Longitude 
91°06'46";
“thence west to Point P-1, Lat. 33°26'25" and Long. 
91°07'30";
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“thence southwesterly to Point P-2, Lat. 33°26'0.0" 
and Long. 91°07'56";
“thence southwesterly to Point P-3, Lat. 33°25'47" 
and Long. 91°08'17";
“thence southwesterly to Point P-4, Lat. 33°25'40" 
and Long. 91°08'42";
“thence southwesterly to Point P-5, Lat. 33°25'36"
and Long. 91°09'0.0";
“thence southwesterly to Point P-6, Lat. 33°25'30" 
and Long. 91°09'29";
“thence southwesterly to Point P-7, Lat. 33°25'25" 
and Long. 91° 10'0.0";
“thence southwesterly to Point P-8, Lat. 33°25'21" 
and Long. 91°10'28";
“thence southwesterly to Point P-9, Lat. 33°25'16" 
and Long. 91° 11'0.0";
“thence southwesterly to Point P-10, Lat. 33°25'10" 
and Long. 91°11'29";
“thence southwesterly to Point P-11, Lat. 33°25'06" 
and Long. 91°11'46";
“thence southwesterly to Point P-12, Lat. 33°25'00" 
and Long. 91° 12'04";
“thence southwesterly to Point P-13, Lat. 33°24'52" 
and Long. 91° 12'17";
“thence southwesterly to Point P-14, Lat. 33°24'46" 
and Long. 91°12'23";
“thence southward to Point P-15, Lat. 33°24'37" 
and Long. 91° 12'28";
“thence southward to Point P-16, Lat. 33°24'23" 
and Long. 91°12'32";
“thence southward to Point P-17, Lat. 33°24'11.5" 
and Long. 91°12'30";
“thence southeasterly to Point P-18, Lat. 33°24'0.0" 
and Long. 91°12'21";
“thence southeasterly to Point P-19, Lat. 33°23'44.5" 
and Long. 91°12'0.0";
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“thence southeasterly to Point P-20, Lat. 33°23'37" 
and Long. 91°11'49.5";
“thence southeasterly to Point P-21, Lat. 33°23'06" 
and Long. 91° 11'0.0";
“thence southeasterly to Point P-22, Lat. 33°23'0.0" 
and Long. 91°10'48";
“thence southeasterly to Point P-23, Lat. 33°22'54" 
and Long. 91°10'34";
“thence southeasterly to Point P-24, Lat. 33°22'49" 
and Long. 91° 10'18";
“thence eastward to Point P-25, Lat. 33°22'48" and
Long. 91°10'10";
“thence eastward to Point P-26, Lat. 33°22'47" and
Long. 91°10'0.0";
“thence eastward to Point P-27, Lat. 33°22'43.5" 
and Long. 91°09'14.5";
“thence eastward to Point P-28, Lat. 33°22'44" and 
Long. 91°09'0.0";
“thence northeasterly to Point P-29, Lat. 33°22'46.5" 
and Long. 91°08'45";
“thence northeasterly to Point P-30, Lat. 33°22'53" 
and Long. 91°08'24";
“thence northeasterly to Point P-31, Lat. 33°23'0.0"
and Long. 91°08'04.5";
“thence northeasterly to Point P-32, Lat. 33°23'01.5"
and Long. 91°08'0.0";
“thence northeasterly to Point P-33, Lat. 33°23'09.5" 
and Long. 91°07'40";
“thence northeasterly to Point P-34, Lat. 33°23'13" 
and Long. 91°07'31";
“thence northeasterly to Point P-35, Lat. 33°23'25" 
and Long. 91°06'39" at the foot of Tarpley Cut-off 
Channel”;

3. The costs of this suit, including the expenses of the 
Special Master and the printing of his report, have been
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paid out of the fund made up of equal contributions by 
the State of Mississippi and the State of Arkansas and 
said fund has been sufficient to defray all said expenses 
to the date of the issuance of the report. Any costs and 
expenses that may be incurred beyond the amount so 
contributed by the respective litigants shall be borne by 
the State of Arkansas.
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FUSARI, COMMISSIONER OF LABOR v. 
STEINBERG et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF CONNECTICUT

No. 73-848. Argued October 15-16, 1974—Decided January 14, 1975

The judgment of a three-judge District Court holding that the 
Connecticut “seated interview” procedures for assessing continu-
ing eligibility for unemployment compensation benefits violated 
due process is vacated, and the case is remanded for reconsidera-
tion in light of intervening changes in Connecticut law. Pp. 
385-389.

364 F. Supp. 922, vacated and remanded.

Powe l l , J., delivered the opinion for a unanimous Court. Burge r , 
C. J., filed a concurring opinion, post, p. 390.

Donald E. Wasik, Assistant Attorney General of Con-
necticut, argued the cause for appellant. With him on 
the brief was Robert K. Killian, Attorney General.

John M. Creane, by appointment of the Court, post, p. 
990, argued the cause for appellees. With him on the 
brief were Raymond J. Kelly and John A. Dziamba*

Mr . Justi ce  Powell  delivered the opinion of the 
Court.

This case comes to us on appeal from a three-judge 
District Court determination that the Connecticut 
“seated interview” procedures for assessing continuing

^Dennis R. Yeager, E. Richard Larson, Stephen M. Randels, John 
M. Levy, Jerry L. Covington, Marttie Louis Thompson, Stephen E. 
Gottlieb, C. Christopher Brown, and C. Lyonel Jones filed a brief 
for the National Employment Law Project, Inc., et al. as amici 
curiae urging affirmance.

Stephen P. Berzon, Stefan M. Rosenzweig, J. Albert Woll, and 
Bernard Kleiman filed a brief for Ellenmae Crow et al. as amici 
curiae.
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eligibility for unemployment compensation benefits vio-
late the Due Process Clause of the Fourteenth Amend-
ment. 364 F. Supp. 922 (Conn. 1973). Our independent 
examination of Connecticut law reveals that the State 
significantly revised its unemployment compensation sys-
tem following the District Court’s decision. Some of the 
amendments are designed to ameliorate problems that the 
court identified. In these circumstances, we think it in-
appropriate to decide the issues tendered by the parties. 
We therefore vacate the decision of the District Court and 
remand for reconsideration in light of the intervening 
changes in Connecticut law.

I
In Connecticut, unemployment compensation benefits 

are paid from a trust fund maintained by employer con-
tributions. Appellant Fusari, State Commissioner of 
Labor and Administrator of the Unemployment Compen-
sation Act, administers the fund. Under the Connecti-
cut statute, a claimant first must file an initiating claim 
and establish his general entitlement to receive state un-
employment compensation benefits. Conn. Gen. Stat. 
Rev. §§31-230 and 31-235 (1973). Thereafter, the 
claimant must report to the local unemployment compen-
sation office biweekly and demonstrate continued eligibil-
ity for benefits for the preceding two-week period. The 
claimant must submit forms swearing to his availability 
for work and to his reasonable efforts to obtain employ-
ment during the period in question. He also must submit 
a form listing the persons to whom he has applied for em-
ployment during the preceding two weeks.

Upon receipt of the forms, the paying official may 
make routine inquiries. If no serious question of eligi-
bility arises, immediate payment is made. If, however, 
the forms or responses to questions raise suspicion of 
possible disqualification, the claimant is directed to a 
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“seated interview” with a factfinding examiner for a 
more thorough inquiry into the possible factors that 
might render him ineligible for benefits. Although the 
claimant bears the burden of establishing eligibility, 
Northrup v. Administrator, 148 Conn. 475, 480, 172 A. 2d 
390, 393 (1961); Waskiewicz v. Egan, 15 Conn. Supp. 286, 
287 (1947), doubtful cases are to be decided in his favor. 
Conn. Gen. Stat. Rev. § 31-274 (c).

An examiner’s favorable determination of eligibility re-
sults in immediate payment of benefits. If, however, the 
examiner concludes that the claimant is ineligible, no pay-
ment is made. Within a few days the claimant receives 
a written statement indicating the reasons for disqualifi-
cation and notifying him of the right to appeal. Benefits 
for the period in question normally are withheld pending 
resolution of the administrative appeal.1 The State’s 
policy, sometimes honored in the breach, is that pendency 
of an appeal does not affect the claimant’s eligibility to 
receive benefits for subsequent periods.2

This appeal arises from a class action challenging the 
legality of the procedures used for determining continued 

1 Prior to the 1974 amendments, the Administrator could authorize 
payment of benefits during pendency of an administrative appeal if 
“good cause” was shown. Conn. Gen. Stat. Rev. § 31-241. The rec-
ord provides no indication of the frequency of such authorizations. 
One of the 1974 amendments requires that benefits be paid in accord-
ance with the Administrator’s determination, regardless of the filing of 
an appeal. The amendment removes the Administrator’s specific 
authority to award benefits during appeal for “good cause shown.” 
See Conn. Pub. Act 74-339, §14 (1974). We cannot determine 
whether this amendment was intended to deprive the Administrator 
of the power to award benefits for cause following an adverse ruling 
of eligibility.

2 The stipulation of facts indicates only that some claimants sub-
sequently were denied benefits because they had appeals pending. 
App. 39a. It does not reveal the frequency of this occurrence.
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eligibility for benefits.3 Appellees asserted that Con-
necticut violated the federal statutory requirement that 
state procedures be designed reasonably to assure the 
payment of benefits “when due,” 42 U. S. C. § 503,4 and 

3 Each of the named plaintiffs had filed a valid initiating claim and 
received benefits for a period of time. Each subsequently was denied 
benefits following a seated interview in which the examiner concluded 
that he or she had made insufficient efforts to obtain employment. 
The District Court defined the class to be all present and future 
unemployment benefit recipients whose benefits were or would be 
subject to termination without a prior hearing, excepting those per-
sons whose benefits terminate due to exhaustion of entitlement. 364 
F. Supp. 922, 927-928.

4 The “when due” requirement is one of a number of conditions 
imposed on state receipt of federal assistance. The Federal Gov-
ernment plays a cooperative role in the implementation of state 
unemployment compensation programs, bearing the costs of admin-
istration of those programs that satisfy federal requirements. On 
determining that state laws and practices satisfy the standards 
of § 303 of the Social Security Act, 49 Stat. 626, as amended, 42 
U. S. C. § 503, the Secretary of Labor must certify that the State 
should receive the amount that he considers necessary for the proper 
and efficient administration of such law during the fiscal year in 
which payment is made. § 502 (a).

In addition to imposing restrictions on-the fiscal administration 
of state unemployment compensation fuqds, § 303 establishes specific 
procedural safeguards for benefit claimants. 42 U. S. C. §§ 503 (a) 
(1) and (a)(3). It provides:

“(a) The Secretary of Labor shall make no certification for pay-
ment to any State unless he finds that the law of such State, 
approved by the Secretary of Labor under the Federal Unemploy-
ment Tax Act, includes provision for—

“(1) Such methods of administration (including after January 1, 
1940, methods relating to the establishment and maintenance of 
personnel standards on a merit basis, except that the Secretary of 
Labor shall exercise no authority with respect to the selection, tenure 
of office, and compensation of any individual employed in accordance 
with such methods) as are found by the Secretary of Labor to be
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also that the Connecticut seated-interview procedures 
were constitutionally defective in failing to provide a 
pretermination hearing satisfying the standards of Gold-
berg v. Kelly, 397 U. S. 254 (1970). At appellees’ re-
quest, a three-judge court was convened to hear the 
matter.5

The District Court’s findings of fact provide some indi-
cation of the actual operation of the Connecticut system. 
The findings reveal that the reversal rate of appealed 
denials of benefits was significant, ranging from 19.4% 
to 26.1% during the periods surveyed.6 The District 
Court also found that a significant delay was required for 
obtaining administrative review of the examiner’s deter-
mination: 89.9% of the 461 intrastate appeals7 filed in 

reasonably calculated to insure full payment of unemployment com-
pensation when due;

“(3) Opportunity for a fair hearing, before an impartial tribunal, 
for all individuals whose claims for unemployment compensation are 
denied.” (Emphasis added.)

5 The action was brought pursuant to 42 U. S. C. § 1983 and 
28 U. S. C. §§ 2201 and 2202. Jurisdiction was alleged under 28 
U. S. C. § 1343. This Court’s jurisdiction rests on 28 U. S. C. § 1253.

6 During the period July 1971 to June 1972, there were 6,534 
appealed denials, of which 26.1% were reversed. The reversal rate 
for July to October 1972 remained at approximately 26%, but fell 
to 19.4% during the three-month period from January to March 
1973. 364 F. Supp., at 936-937, n. 28. The director of the Water-
bury office testified that the reversal rate had fallen to 18.8% by 
May 1973. See App. 215a.

A more complete assessment of the operation of the Connecticut 
system might be obtained by attempting to determine the overall 
error rate for all denials of benefits. The District Court made no 
finding on this point.

7 The State of Connecticut has entered into reciprocal agreements 
with other States, enabling claimants who have moved into Con-
necticut to rely on wage credits earned elsewhere. Appeals of 
denials of interstate claims often require transfer of information
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the month of December 1972 required more than 100 
days to resolve. The average delay during that period 
exceeded 126 days. Moreover, the court determined that 
the December 1972 figures probably were typical of the 
delays that might be encountered in other time periods.8

The District Court expressed serious reservations 
whether the Connecticut system satisfied the “when due” 
requirement of federal law. It felt foreclosed from so 
ruling on this statutory issue, however, by this Court’s 
summary affirmance in Torres v. New York State 
Dept, of Labor, 405 U. S. 949 (1972). The District Court 
concluded that Torres was distinguishable on the consti-
tutional issue, and held that the Connecticut procedures 
violated due process “because (a) a property interest has 
been denied (b) at an inadequate hearing (c) that is 
not reviewable de novo until an unreasonable length of 
time.” 364 F. Supp., at 937-938. After suggesting a 
number of alterations of the state system that might 
raise its operation to a constitutionally adequate level, 
the court enjoined appellant from denying unemployment 
benefits under then-existing procedures without first pro-
viding a constitutionally sufficient prior hearing. Id., at 
938. At appellant’s request, the District Court stayed 
its injunction pending resolution of an appeal to this

from the reciprocating State and thus consume a greater period of 
time.

8 In 1973, the Connecticut administrative appellate procedure was 
the slowest in the Nation. Statistics reveal that during that calendar 
year the Commission decided only 5.3% of the appeals within 30 
days. During that same period the Commission decided only 15.5% 
of appeals within 45 days and resolved appeals within 75 days of 
filing in only 31.4% of the cases. See Unemployment Insurance 
Statistics, Table 17B—Appeals Decisions Under State Programs, 
Time Lapse Between Date of Filing Appeal and Date of Decisions, 
January-December 1973. U. S. Dept, of Labor, Manpower Admin-
istration (March-April 1974).
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Court. We subsequently noted probable jurisdiction. 
415 U. S. 912 (1974).

Following our notation of probable jurisdiction, the 
Connecticut Legislature enacted major revisions of the 
procedures by which unemployment compensation claims 
are determined. Conn. Pub. Act 74-339 (1974).9 Sec-
tion 31-241, one of the sections under consideration in this 
appeal, was amended to require that examiners only con-
sider evidence presented in person or in writing at a hear-
ing provided for that purpose.10 Id., § 14, amending 
Conn. Gen. Stat. Rev. § 31-241. The legislature also 
completely altered the structure of the Connecticut sys-
tem of administrative review, substituting a two-tiered 
Employment Security Appeals Division for the Unem-
ployment Compensation Commission. Conn. Pub. Act 
74-339, supra, §§ 1-12.

The amended statute provides for the creation of a 
staff of referees to review the examiners’ decisions de 
novo. § 15. Referees are to be appointed by an Em-
ployment Security Board of Review, § 9,11 the three mem-

9 The record available to us suggests that the Department of 
Labor was instrumental in encouraging reform. See Conn. H. Proc. 
5132, 5151 (May 2, 1974). That record is silent as to whether 
the District Court’s decision or this Court’s notation of jurisdiction 
provided additional encouragement.

10 As noted by the District Court, factfinding examiners often 
telephoned employers to obtain evidence relating to the validity of 
benefit claims. 364 F. Supp., at 925. The amendment appears 
designed to eliminate that practice.

11 Under Connecticut’s prior system, the Commissioners who de-
cided appeals were appointed by the Governor. See Conn. Gen. Stat. 
Rev. § 31-238. The legislative debates indicate that they held other 
employment and served only on a part-time basis. See Conn. S. 
Proc. 2630; Conn. H. Proc. 5152. In revising the Connecticut 
system, the legislators expressed a desire to insulate the referee 
system from the influences of partisan politics. Conn. S. Proc. 
2629; Conn. H. Proc. 5153-5154. The revised Connecticut sys-
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bers of which are appointed by the Governor. § 3. 
The statute further provides that the referee section 
“shall consist of such referees as the board deems neces-
sary for the prompt processing of appeals hearings and 
decisions and for the performance of the duties imposed 
by this act.” § 9. Appeals from the referees’ decisions 
are to be taken to the Employment Security Board of 
Review and thereafter to the state courts. §§15 and 
21, amending Conn. Gen. Stat. Rev. §§ 31-242 and 
31-248, and new § 25 added by the 1974 amendments.

The legislative history indicates that the Connecticut 
Legislature anticipated that these amendments would have 
a significant impact on the speed and fairness of the reso-
lution of contested claims. Legislators repeatedly char-
acterized the amendments as a “true reform” of important 
consequence. See Conn. S. Proc. 2578, 2624, 2629 
(May 7, 1974). Particular emphasis was placed on the 
need to improve the State’s treatment of administrative 
appeals. It was recognized that Connecticut’s torpid 
system of administrative appeal was markedly inferior 
to those used in other States. Id., at 2578, 2621 ; Conn. 
H. Proc. 5133-5135, 5152 (May 2, 1974). Revision of 
the appellate system was designed to remedy that prob-
lem. In the words of one member of the House: “The 
bill . . . sets up a unique system which is designed to 
cut down that [appellate] backlog.” Id., at 5152.

Ill
The amendments to the Connecticut statute, which 

became effective on July 1, 1974, Conn. Pub. Act 74-339, 
§ 36 (1974), may alter significantly the character of the 

tem provides that referees must be members of the State’s civil 
service, Conn. Pub. Act 74-339, §9 (1974), and the history of the 
amendments clearly indicates that the referees’ commitment to the 
processing of appeals will be full time. Conn. S. Proc. 2628, 2630; 
Conn. H. Proc. 5142, 5147.
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system considered by the District Court. Although the 
precise significance of the amendment to § 31-241 is un-
clear, the court’s concern for the absence of a right of con-
frontation, 364 F. Supp., at 935, may be diminished by the 
requirement that examiners base their decisions only on 
evidence submitted in person or in writing. Perhaps 
of greater importance is the revision of the State’s sys-
tem of administrative appeal. Both in distinguishing 
Torres and in determining that the Connecticut system 
failed to satisfy the minimal requirements of procedural 
due process, the District Court placed substantial reli-
ance on the length of time required to obtain administra-
tive review of the examiner’s decision. The amendments 
to Connecticut law are designed to remedy this problem.

This Court must review the District Court’s judgment 
in light of presently existing Connecticut law, not the 
law in effect at the time that judgment was rendered.12 
Diffenderfer v. Central Baptist Church, 404 U. S. 412, 414 
(1972); Hall v. Beals, 396 U. S. 45, 48 (1969); United 
States v. Alabama, 362 U. S. 602, 604 (1960). We are 
unable meaningfully to assess the issues in this appeal 
on the present record.

Both the statutory and constitutional questions are 
significantly affected by the length of the period of 
deprivation of benefits.13 The basic thrust of the 

12 Our determination of the existence and significance of Connecti-
cut’s amendments to its unemployment compensation act was largely 
unassisted by counsel. Indeed, initial examination of the briefs and 
consideration of oral argument led us to believe that the system 
considered by the District Court remained substantially intact. We 
find it difficult to understand the failure of counsel fully to inform 
the Court of these amendments to Connecticut law.

13 The District Court ruled that our summary affirmance in 
Torres v. New York State Department of Labor, 405 U. S. 949 
(1972), precluded any determination that the Connecticut system 
failed to satisfy the federal “when due” requirement. Appellees 
did not cross-appeal to question that ruling, and appellant maintains 
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statutory “when due” requirement14 is timeliness. See 
California Human Resources Dept. n . Java, 402 U. S. 
121, 130-133 (1971). While we can determine on this 
record that Connecticut’s previous system often failed to 
deliver benefits in a timely manner,15 we can only specu-

that the issue is not before the Court. We observed in United States 
v. Raines, 362 U. S. 17, 27 n. 7 (1960), that an appeal under 28 
U. S. C. § 1252 brings the “whole case” before the Court. Thus, 
issues that might provide alternative grounds for support of the 
District Court judgment can be considered by this Court even 
though not specifically presented by cross-appeal. The same prin-
ciple governs appeals brought under 28 U. S. C. § 1253. We there-
fore have jurisdiction to decide the point, and we would feel compelled 
to re-examine a statutory claim that may be dispositive before 
considering a difficult constitutional issue. See Rosado v. Wyman, 
397 U. S. 397, 402 (1970); Harmon v. Brucker, 355 U. S. 579, 581 
(1958).

14 See n. 4, supra.
15 The District Court interpreted our summary affirmance in 

Torres to indicate that benefits are not “due” under § 303 until 
administratively deemed payable. 364 F. Supp., at 930. While 
this is a plausible reading of the evolution and affirmance of Torres, 
it is not one that we can endorse. Such a definition of the “when 
due” requirement of federal law would leave little vitality to Java 
and would nullify the congressional intention of requiring prompt 
administrative provision of unemployment benefits. See 402 U. S., 
at 130-133. By reading our summary affirmance in Torres at its 
broadest, the District Court heightened the tension between that 
judgment and our more considered disposition of Java. A narrower 
interpretation of Torres would have been appropriate.

Any statutory requirement that embodies notions of timeliness, ac-
curacy, and administrative feasibility inevitably will generate fact-
specific applications. In this instance, many of the factual distinctions 
that the District Court relied on to distinguish Torres on the constitu-
tional issue apply equally to the “when due” question. For example, 
the delay in resolving administrative appeals is considerably greater in 
Connecticut than in the New York system, where administrative ap-
peals were resolved in an average of 45 days. See Torres v. New York 
State Dept, of Labor, 321 F. Supp. 432, 439 (SDNY 1971). 
And, as the District Court observed, the Torres court apparently
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late how the new system might operate. And, assuming 
that the federal statutory requirements were satisfied, it 
would prove equally difficult to assess the question of 
procedural due process.

Identification of the precise dictates of due process 
requires consideration of both the governmental function 
involved and the private interests affected by official 
action. Cafeteria Workers v. McElroy, 367 U. S. 886, 
895 (1961); Goldberg v. Kelly, 397 U. S., at 263-266. 
As the Court recognized in Boddie v. Connecticut, 401 
U. S. 371, 378 (1971): “The formality and procedural 
requisites for [a due process] hearing can vary, depend-
ing upon the importance of the interests involved 
and the nature of the subsequent proceedings.” In this 
context, the possible length of wrongful deprivation of 
unemployment benefits is an important factor in assess-
ing the impact of official action on the private interests. 
Cf. Arnett v. Kennedy, 416 U. S. 134, 168-169 (1974) 
(opinion of Powell , J.); id., at 190, 192 (White , J., con-
curring in part and dissenting in part). Prompt and ade-
quate administrative review provides an opportunity for 
consideration and correction of errors made in initial eli-
gibility determinations. Thus, the rapidity of adminis-
trative review is a significant factor in assessing the 
sufficiency of the entire process. The record, of course, 
provides no indication of the promptness and adequacy 
of review under the new system. We are unable, there-
fore, to decide this appeal on its merits.

did not consider the probable accuracy of the challenged procedure 
in determining whether it adequately assured delivery of benefits 
“when due.” See 364 F. Supp., at 936. We do not under-
take to identify the combination of factors that justify the Torres 
decision. Having once decided the case summarily, we decline to do 
so again. We only indicate that the District Court should not have 
felt precluded from undertaking a more precise analysis of the statu-
tory issue than it felt empowered to do in this case.
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The judgment of the District Court is vacated, and 
the case remanded for reconsideration in light of the 
intervening changes in Connecticut law.

It is so ordered.

Mr . Chief  Justice  Burger , concurring.
I join the opinion of the Court; however, it may be 

useful to mention two points which bear further discus-
sion. First, as the Court notes, ante, at 387 n. 12, all 
parties failed to inform us that after the District Court 
entered judgment the Connecticut Legislature signifi-
cantly changed its unemployment compensation system. 
I agree with the Court that this failure is “difficult to 
understand.” Ibid. It is disconcerting to this Court to 
learn of relevant and important developments in a case 
after the entire Court has come to the Bench to hear 
arguments.

Even at oral argument we were not informed of the 
changes in state law although both parties filed their 
briefs after the new statute was passed. The Con-
necticut Legislature appears to have changed the system 
at least in part. to expedite administrative appeals and 
thereby treat claimants more fairly, see ante, at 380, 386, 
thus meeting in part, at least, the basis of the attack on 
the system. All parties had an obligation to inform 
the Court that the system which the District Court had 
enjoined had been changed; however, only a cryptic ref-
erence was made to the change of law. The appellees’ 
brief is 122 pages long and notes the change once, at the 
end of a footnote. Brief for Appellees 65 n. 52. At 
that point appellees are contending that the long delay 
between the seated interview and administrative review 
of a decision to withhold benefits aggravates the defects 
which they contend exist in the seated interview itself. 
There appellees quote Boddie N. Connecticut, 401 U. S 
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371, 378 (1971), where the Court said: “The formality 
and procedural requisites for the hearing can vary, depend-
ing upon the importance of the interests involved and the 
nature of the subsequent proceedings.” (Brief for Appel-
lees 64; emphasis appellees’.) Given the fact that the 
changes in the procedures may well have an effect on 
“subsequent proceedings,” ante, at 386, the Court should 
have been explicitly advised that changes had occurred. 
The only reference to changes in the law actually gives 
the impression that their effect is negligible.

This Court must rely on counsel to present issues fully 
and fairly, and counsel have a continuing duty to inform 
the Court of any development which may conceivably 
affect an outcome.

Second, although I agree wholeheartedly with the 
Court’s reasoned discussion of the tension between the 
summary affirmance in Torres v. New York State Dept, 
of Labor, 405 U. S. 949 (1972), aff’g 333 F. Supp. 341 
(SDNY 1971), and the Court’s opinion in California 
Human Resources Dept. v. Java, 402 U. S. 121 (1971), 
ante, at 388-389, n. 15, we might well go beyond that and 
make explicit what is implicit in some prior holdings. 
E. g., Gibson v. Berryhill, 411 U. S. 564, 576 (1973); 
Edelman v. Jordan, 415 U. S. 651, 671 (1974). When we 
summarily affirm, without opinion, the judgment of a 
three-judge district court we affirm the judgment but not 
necessarily the reasoning by which it was reached.*  An

*Some are quick to use the district court opinion to define this 
Court’s judgment. See Note, The Supreme Court, 1953 Term, 68 
Harv. L. Rev. 96, 102 (1955); Note, Summary Disposition of Su-
preme Court Appeals: The Significance of Limited Discretion and a 
Theory of Limited Precedent, 52 B. U. L. Rev. 373, 409 (1972). 
Another common response to summary affirmances of three-judge- 
court judgments is confusion as to what they actually do mean. See 
Currie, The Three-Judge District Court in Constitutional Litigation, 
32 U. Chi. L. Rev. 1, 74 n. 365 (1964); Shanks, Book Review, 84
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unexplicated summary affirmance settles the issues for the 
parties, and is not to be read as a renunciation by this 
Court of doctrines previously announced in our opinions 
after full argument. Indeed, upon fuller consideration 
of an issue under plenary review, the Court has not hesi-
tated to discard a rule which a line of summary affirm-
ances may appear to have established. E. g., Edelman v. 
Jordan, supra, at 671; Sniadach v. Family Finance Corp., 
395 U. S. 337, 343-344 (1969) (Harlan, J., concurring); 
id., at 350 (Black, J., dissenting); Reynolds v. Sims, 377 
U. S. 533, 614 (1964) (Harlan, J., dissenting).

Harv. L. Rev. 256, 257-258, n. 17 (1970); Note, Impact of the Su-
preme Court’s Summary Disposition Practice on its Appeals Juris-
diction, 27 Rutgers L. Rev. 952, 962 (1974); Note, 52 B. U. L. Rev., 
supra, at 407-415.
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SOSNA v. IOWA et  al .

appe al  from  the  united  state s distric t  court  for
THE NORTHERN DISTRICT OF IOWA

No. 73-762. Argued October 17, 1974—Decided January 14, 1975

Appellant’s petition for divorce was dismissed by an Iowa 
trial court for lack of jurisdiction because she failed to meet the 
Iowa statutory requirement that a petitioner in a divorce action be 
a resident of the State for one year preceding the filing of the peti-
tion. Appellant then brought a class action under Fed. Rule Civ. 
Proc. 23 in the Federal District Court against appellees State and 
state trial judge, asserting that Iowa’s durational residency require-
ment violated the Federal Constitution on equal protection and 
due process grounds and seeking injunctive and declaratory relief. 
After certifying that appellant represented the class of persons 
residing in Iowa for less than a year who desired to initiate divorce 
actions, the three-judge District Court upheld the constitutionality 
of the statute. Held:

1. The fact that appellant had long since satisfied the durational 
residency requirement by the time the case reached this Court 
does not moot the case, since the controversy remains very much 
alive for the class of unnamed persons whom she represents and 
who, upon certification of the class action, acquired a legal status 
separate from her asserted interest. Dunn v. Blumstein, 405 U. S. 
330. Pp. 397-403.

(a) Where, as here, the issue sought to be litigated escapes 
full appellate review at the behest of any single challenger, the 
case does not inexorably become moot by the intervening resolu-
tion of the controversy as to the named plaintiffs. P. 401.

(b) At the time the class action was certified, appellant 
demonstrated a “real and immediate” threat of injury and belonged 
to the class that she sought to represent. Pp. 402-403.

(c) The test of Rule 23 (a) that the named representative 
in a class action “fairly and adequately protect the interests of the 
class,” is met here, where it is unlikely that segments of the class 
represented would have interests conflicting with appellant’s, and 
the interests of the class have been competently urged at each 
level of the proceeding. P. 403.
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2. The Iowa durational residency requirement for divorce is not 
unconstitutional. Pp. 404—410.

(a) Such requirement is not unconstitutional on the alleged 
ground that it establishes two classes of persons and discriminates 
against those who have recently exercised their right to travel to 
Iowa. Appellant was not irretrievably foreclosed from obtaining 
some part of what she sought, and such requirement may reason-
ably be justified on grounds of the State’s interest in requiring 
those seeking a divorce from its courts to be genuinely attached 
to the State, as well as of the State’s desire to insulate its divorce 
decrees from the likelihood of successful collateral attack. Shapiro 
v. Thompson, 394 U. S. 618; Dunn, supra; Memorial Hospital 
v. Maricopa County, 415 U. S. 250, distinguished. Pp. 406-409.

(b) Nor does the durational residency requirement violate 
the Due Process Clause of the Fourteenth Amendment on the 
asserted ground that it denies a litigant the opportunity to make 
an individualized showing of bona fide residence and thus bars 
access to the divorce courts. Even if appellant could make an 
individualized showing of physical presence plus the intent to 
remain, she would not be entitled to a divorce, for Iowa requires 
not merely “domicile” in that sense, but residence in the State for 
one year. See Vlandis n . Kline, 412 U. S. 441, 452. Moreover, 
no total deprivation of access to divorce courts but only delay 
in such access is involved here. Boddie n . Connecticut, 401 U. S. 
371, distinguished. Pp. 409-410.

360 F. Supp. 1182, affirmed.

Rehnqui st , J., delivered the opinion of the Court, in which 
Burg er , C. J., and Dougl as , Ste wart , Black mun , and Powe ll , JJ., 
joined. Whit e , J., filed a dissenting opinion, post, p. 410. Mar -
shal l , J., filed a dissenting opinion, in which Bre nnan , J., joined, 
post, p. 418.

James H. Reynolds argued the cause for appellant. 
With him on the briefs was Paul E. Kempter.

Elizabeth A. Nolan, Assistant Attorney General of 
Iowa, argued the cause for appellees. With her on the 
brief were Richard C. Turner, Attorney General, and 
George W. Murray, Special Assistant Attorney General.
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Mr . Justic e Rehnquist  delivered the opinion of the 
Court.

Appellant Carol Sosna married Michael Sosna on Sep-
tember 5, 1964, in Michigan. They lived together in 
New York between October 1967 and August 1971, after 
which date they separated but continued to live in New 
York. In August 1972, appellant moved to Iowa with 
her three children, and the following month she peti-
tioned the District Court of Jackson County, Iowa, for 
a dissolution of her marriage. Michael Sosna, who had 
been personally served with notice of the action when he 
came to Iowa to visit his children, made a special ap-
pearance to contest the jurisdiction of the Iowa court. 
The Iowa court dismissed the petition for lack of juris-
diction, finding that Michael Sosna was not a resident 
of Iowa and appellant had not been a resident of the State 
of Iowa for one year preceding the filing of her petition. 
In so doing the Iowa court applied the provisions of Iowa 
Code § 598.6 (1973) requiring that the petitioner in such 
an action be “for the last year a resident of the state.” 1

Instead of appealing this ruling to the Iowa appellate 
courts, appellant filed a complaint in the United States 
District Court for the Northern District of Iowa assert-
ing that Iowa’s durational residency requirement for in-

1 Iowa Code § 598.6 (1973) provides:
“Except where the respondent is a resident of this state and is 

served by personal service, the petition for dissolution of marriage, 
in addition to setting forth the information required by section 598.5, 
must state that the petitioner has been for the last year a resident of 
the state, specifying the county in which the petitioner has resided, 
and the length of such residence therein after deducting all absences 
from the state; and that the maintenance of the residence has been 
in good faith and not for the purpose of obtaining a marriage disso-
lution only.”
Iowa Code §598.9 (1973) requires dismissal of the action “[i]f the 
averments as to residence are not fully proved.”
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yoking its divorce jurisdiction violated the United States 
Constitution. She sought both injunctive and declar-
atory relief against the appellees in this case, one of 
which is the State of Iowa,2 and the other of whom is the 
judge of the District Court of Jackson County, Iowa, 
who had previously dismissed her petition.

A three-judge court, convened pursuant to 28 U. S. C. 
§§ 2281, 2284, held that the Iowa durational residency 
requirement was constitutional. 360 F. Supp. 1182 
(1973). We noted probable jurisdiction, 415 U. S. 911 
(1974), and directed the parties to discuss “whether the 
United States District Court should have proceeded to 
the merits of the constitutional issue presented in light 
of Younger v. Harris, 401 U. S. 37 (1971) and related 
cases.” For reasons stated in this opinion, we decide 
that this case is not moot, and hold that the Iowa dura-
tional residency requirement for divorce does not offend 
the United States Constitution.3

2 In their answer to the complaint, appellees asserted that the 
court lacked jurisdiction over the State by virtue of the Eleventh 
Amendment, but thereafter abandoned this defense to the action. 
While the failure of the State to raise the defense of sovereign im-
munity in the District Court would not have barred Iowa from raising 
that issue in this Court, Edelman n . Jordan, 415 U. S. 651 (1974); 
Ford Motor Co. n . Department oj Treasury of Indiana, 323 U. S. 459 
(1945), no such defense has been advanced in this Court. The failure 
of Iowa to raise the issue has likewise left us without any guidance 
from the parties’ briefs as to the circumstances under which Iowa 
law permits waiver of the defense of sovereign immunity by attor-
neys representing the State. Our own examination of Iowa prece-
dents discloses, however, that the Iowa Supreme Court has held 
that the State consents to suit and waives any defense of sovereign 
immunity by entering a voluntary appearance and defending a suit 
on the merits. McKeown n . Brown, 167 Iowa 489, 499, 149 N. W. 
593, 597 (1914). The law of Iowa on the point therefore appears 
to be different from the law of Indiana treated in Ford, supra.

3 Our request that the parties address themselves to Younger v. 
Harris, 401 U. S. 37 (1971), and related cases, indicated our concern
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I
Appellant sought certification of her suit as a class 

action pursuant to Fed. Rule Civ. Proc. 23 so that she 
might represent the “class of those residents of the 
State of Iowa who have resided therein for a period of 
less than one year and who desire to initiate actions for 
dissolution of marriage or legal separation, and who are 
barred from doing so by the one-year durational resi-
dency requirement embodied in Sections 598.6 and 598.9 
of the Code of Iowa.” 4 The parties stipulated that there 
were in the State of Iowa “numerous people in the same 
situation as plaintiff,” that joinder of those persons was 
impracticable, that appellant’s claims were representa-
tive of the class, and that she would fairly and ade-
quately protect the interests of the class. See Rule 23 
(a). This stipulation was approved by the District 

as to whether either this Court or the District Court should reach the 
merits of the constitutional issue presented by the parties in light of 
appellant Sosna’s failure to appeal the adverse ruling of the State 
District Court through the state appellate network. In response to 
our request, both parties urged that we reach the merits of appellant’s 
constitutional attack on Iowa’s durational residency requirement.

In this posture of the case, and in the absence of a disagreement 
between the parties, we have no occasion to consider whether any 
consequences adverse to appellant resulted from her first obtaining 
an adjudication of her claim on the merits in the Iowa state court and 
only then commencing this action in the United States District Court.

4 Since jurisdiction was predicated on 28 U. S. C. § 1343 (3), this 
case presents no problem of aggregation of claims in an attempt to 
satisfy the requisite amount in controversy of 28 U. S. C. § 1331 (a). 
Cf. Zahn n . International Paper Co., 414 U. S. 291 (1973); Snyder v. 
Harris, 394 U. S. 332 (1969). Although the complaint did not so 
specify, the absence of a claim for monetary relief and the nature of 
the claim asserted disclose that a Rule 23 (b) (2) class action was 
contemplated. Therefore, the problems associated with a Rule 23 (b) 
(3) class action, which were considered by this Court last Term in 
Eisen v. Carlisle & Jacquelin, 417 U. S. 156 (1974), are not present 
in this case.
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Court in a pretrial order.5 After the submission of briefs 
and proposed findings of fact and conclusions of law by 
the parties, the three-judge court by a divided vote up-
held the constitutionality of the statute.

While the parties may be permitted to waive non- 
jurisdictional defects, they may not by stipulation invoke 
the judicial power of the United States in litigation 
which does not present an actual “case or controversy,” 
Richardson v. Ramirez, 418 U. S. 24 (1974), and on the 
record before us we feel obliged to address the question 
of mootness before reaching the merits of appellant’s 
claim. At the time the judgment of the three-judge 
court was handed down, appellant had not yet resided 
in Iowa for one year, and that court was clearly pre-
sented with a case or controversy in every sense con-
templated by Art. Ill of the Constitution.6 By the time 
her case reached this Court, however, appellant had long 
since satisfied the Iowa durational residency require-
ment, and Iowa Code § 598.6 (1973) no longer stood as a 
barrier to her attempts to secure dissolution of her mar-
riage in the Iowa courts.7 This is not an unusual develop-
ment in a case challenging the validity of a durational 
residency requirement, for in many cases appellate review 

5 The defendant state-court judge neither raised any claims of im-
munity as a defense to appellant’s action, nor questioned the propriety 
of the appellant’s effort to represent a statewide class against a judge 
like him who apparently sat in a single county or judicial district 
within the State.

6 The District Court was aware of the possibility of mootness, 360 
F. Supp. 1182, 1183 n. 5 (ND Iowa 1973), and expressed the view 
that even the “termination of plaintiff’s deferral period . . . would not 
render this case moot since the cause before us is a class action and 
the court is confronted with the reasonable likelihood that the prob-
lem will occur to members of the class of which plaintiff is currently 
a member.”

7 Counsel for appellant disclosed at oral argument that appellant 
has in fact obtained a divorce in New York. Tr. of Oral Arg. 22.
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will not be completed until after the plaintiff has satis-
fied the residency requirement about which complaint 
was originally made.

If appellant had sued only on her own behalf, both 
the fact that she now satisfies the one-year residency 
requirement and the fact that she has obtained a di-
vorce elsewhere would make this case moot and require 
dismissal. Alton v. Alton, 207 F. 2d 667 (CA3 1953), 
dismissed as moot, 347 U. S. 610 (1954); SEC v. Medical 
Committee for Human Rights, 404 U. S. 403 (1972). 
But appellant brought this suit as a class action and 
sought to litigate the constitutionality of the durational 
residency requirement in a representative capacity. When 
the District Court certified the propriety of the class ac-
tion, the class of unnamed persons described in the certifi-
cation acquired a legal status separate from the interest 
asserted by appellant.8 We are of the view that this 
factor significantly affects the mootness determination.

In Southern Pacific Terminal Co. v. ICC, 219 U. S. 
498 (1911), where a challenged ICC order had expired, 
and in Moore v. Ogilvie, 394 U. S. 814 (1969), where 
petitioners sought to be certified as candidates in an elec-
tion that had already been held, the Court expressed its 
concern that the defendants in those cases could be ex-
pected again to act contrary to the rights asserted by 
the particular named plaintiffs involved, and in each case 
the controversy was held not to be moot because the 
questions presented were “capable of repetition, yet 

8 The certification of a suit as a class action has important conse-
quences for the unnamed members of the class. If the suit proceeds 
to judgment on the merits, it is contemplated that the decision will 
bind all persons who have been found at the time of certification to 
be members of the class. Rule 23 (c) (3); Advisory Committee Note, 
28 U. S. C. App., pp. 7765-7766. Once the suit is certified as a class 
action, it may not be settled or dismissed without the approval of 
the court. Rule 23 (e).
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evading review.” That situation is not presented in 
appellant’s case, for the durational residency require-
ment enforced by Iowa does not at this time bar her 
from the Iowa courts. Unless we were to speculate 
that she may move from Iowa, only to return and later 
seek a divorce within one year from her return, the con-
cerns that prompted this Court’s holdings in Southern 
Pacific and Moore do not govern appellant’s situation. 
But even though appellees in this proceeding might not 
again enforce the Iowa durational residency requirement 
against appellant, it is clear that they will enforce it 
against those persons in the class that appellant sought 
to represent and that the District Court certified. In this 
sense the case before us is one in which state officials 
will undoubtedly continue to enforce the challenged stat-
ute and yet, because of the passage of time, no single 
challenger will remain subject to its restrictions for the 
period necessary to see such a lawsuit to its conclusion.

This problem was present in Dunn v. Blumstein, 405 
U. S. 330 (1972), and was there implicitly resolved in 
favor of the representative of the class. Respondent 
Blumstein brought a class action challenging the Ten-
nessee law which barred persons from registering to vote 
unless, at the time of the next election, they would have 
resided in the State for a year and in a particular county 
for three months. By the time the District Court opinion 
was filed, Blumstein had resided in the county for the 
requisite three months, and the State contended that his 
challenge to the county requirement was moot. The Dis-
trict Court rejected this argument, Blumstein v. Elling-
ton, 337 F. Supp. 323, 324-326 (MD Tenn. 1970). Al-
though the State did not raise a mootness argument in 
this Court, we observed that the District Court had been 
correct:

“Although appellee now can vote, the problem to 
voters posed by the Tennessee residence require-
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ments is ‘ “capable of repetition, yet evading re-
view.” ’ ” 405 U. S., at 333 n. 2.

Although the Court did not expressly note the fact, by 
the time it decided the case Blumstein had resided in 
Tennessee for far more than a year.

The rationale of Dunn controls the present case. Al-
though the controversy is no longer live as to appellant 
Sosna, it remains very much alive for the class of persons 
she has been certified to represent. Like the other 
voters in Dunn, new residents of Iowa are aggrieved by 
an allegedly unconstitutional statute enforced by state 
officials. We believe that a case such as this, in which, 
as in Dunn, the issue sought to be litigated escapes full 
appellate review at the behest of any single challenger, 
does not inexorably become moot by the intervening 
resolution of the controversy as to the named plaintiffs.9 
Dunn, supra; Rosario v. Rockefeller, 410 U. S. 752, 
756 n. 5 (1973); Vaughan v. Bower, 313 F. Supp. 37, 
40 (Ariz.), aff’d, 400 U. S. 884 (197O).10 We note, how-

9 This view draws strength from the practical demands of time. A 
blanket rule under which a class action challenge to a short durational 
residency requirement would be dismissed upon the intervening moot-
ness of the named representative’s dispute would permit a significant 
class of federal claims to remain unredressed for want of a spokesman 
who could retain a personal adversary position throughout the course 
of the litigation. Such a consideration would not itself justify any 
relaxation of the provision of Art. Ill which limits our jurisdiction 
to “cases and controversies,” but it is a factor supporting the result 
we reach if consistent with Art. III. For the reasons stated in the 
text, infra, we believe that our holding here does comport with both 
the language of Art. Ill and our prior decisions.

10 This has been the prevailing view in the Circuits. See, e. g., 
Cleaver v. Wilcox, 499 F. 2d 940 (CA9 1974); Rivera n . Freeman, 
469 F. 2d 1159 (CA9 1972); Conover v. Montemuro, ^7 F. 2d 1073 
(CA3 1972); Roberts v. Union Co., 487 F. 2d 387 (CA6 1973); 
Shiftman v. Askew, 359 F. Supp. 1225 (MD Fla. 1973), aff’d sub 
nom. Makres v. Askew, 500 F. 2d 577 (CA5 1974); Moss v. Lane
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ever, that the same exigency that justifies this doctrine 
serves to identify its limits. In cases in which the alleged 
harm would not dissipate during the normal time required 
for resolution of the controversy, the general principles of 
Art. Ill jurisdiction require that the plaintiff’s personal 
stake in the litigation continue throughout the entirety 
of the litigation.

Our conclusion that this case is not moot in no way 
detracts from the firmly established requirement that the 
judicial power of Art. Ill courts extends only to “cases 
and controversies” specified in that Article. There must 
not only be a named plaintiff who has such a case or con-
troversy at the time the complaint is filed, and at the 
time the class action is certified by the District Court 
pursuant to Rule 23,11 but there must be a live con-
troversy at the time this Court reviews the case.12 SEC 
v. Medical Committee for Human Rights, supra. The 
controversy may exist, however, between a named de-
fendant and a member of the class represented by the 
named plaintiff, even though the claim of the named 
plaintiff has become moot.

In so holding, we disturb no principles established by 
our decisions with respect to class-action litigation. A

Co., Inc., 471 F. 2d 853 (CA4 1973). Contra: Watkins v. Chicago 
Housing Authority, 406 F. 2d 1234 (CA7 1969); cf. Norman v. Con-
necticut State Board of Parole, 458 F. 2d 497 (CA2 1972). 

11 There may be cases in which the controversy involving the 
named plaintiffs is such that it becomes moot as to them before the 
district court can reasonably be expected to rule on a certification 
motion. In such instances, whether the certification can be said to 
“relate back” to the filing of the complaint may depend upon the 
circumstances of the particular case and especially the reality of the 
claim that otherwise the issue would evade review.

12 When this Court has entertained doubt about the continuing 
nature of a case or controversy, it has remanded the case to the 
lower court for consideration of the possibility of mootness. Indiana 
Employment Div. n . Burney, 409 U. S. 540 (1973).
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named plaintiff in a class action must show that the 
threat of injury in a case such as this is “real and im-
mediate,” not “conjectural” or “hypothetical.” O’Shea 
v. Littleton, 414 U. S. 488, 494 (1974); Golden v. 
Zwickler, 394 U. S. 103, 109-110 (1969). A litigant 
must be a member of the class which he or she seeks to 
represent at the time the class action is certified by the 
district court. Bailey v. Patterson, 369 U. S. 31 (1962); 
Rosario, supra; Hall v. Beals, 396 U. S. 45 (1969). Ap-
pellant Sosna satisfied these criteria.

This conclusion does not automatically establish that 
appellant is entitled to litigate the interests of the class 
she seeks to represent, but it does shift the focus of 
examination from the elements of justiciability to the 
ability of the named representative to “fairly and ade-
quately protect the interests of the class.” Rule 23 (a). 
Since it is contemplated that all members of the class 
will be bound by the ultimate ruling on the merits, 
Rule 23 (c)(3), the district court must assure itself that 
the named representative will adequately protect the 
interests of the class. In the present suit, where it is 
unlikely that segments of the class appellant represents 
would have interests conflicting with those she has sought 
to advance,13 and where the interests of that class have 
been competently urged at each level of the proceeding, 
we believe that the test of Rule 23 (a) is met. We 
therefore address ourselves to the merits of appellant’s 
constitutional claim.

13 There are frequently cases in which it appears that the particular 
class a party seeks to represent does not have a sufficient homogeneity 
of interests to warrant certification. Hansberry v. Lee, 311 U. S. 32, 
44 (1940); Phillips n . Klassen, 163 U. S. App. D. C. 360, 502 F. 2d 
362 (1974), cert, denied, post, p. 996. In this case, however, it is 
difficult to imagine why any person in the class appellant represents 
would have an interest in seeing Iowa Code §598.6 (1973) upheld.
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II
The durational residency requirement under attack in 

this case is a part of Iowa’s comprehensive statutory 
regulation of domestic relations, an area that has long 
been regarded as a virtually exclusive province of the 
States. Cases decided by this Court over a period of 
more than a century bear witness to this historical fact. 
In Barber n . Barber, 21 How. 582, 584 (1859), the Court 
said: “We disclaim altogether any jurisdiction in the 
courts of the United States upon the subject of 
divorce . . . .” In Pennoyer v. Nefj, 95 U. S. 714, 734- 
735 (1878), the Court said: “The State . . . has absolute 
right to prescribe the conditions upon which the marriage 
relation between its own citizens shall be created, and the 
causes for which it may be dissolved,” and the same view 
was reaffirmed in Simms v. Simms, 175 U. S. 162, 167 
(1899).

The statutory scheme in Iowa, like those in other 
States, sets forth in considerable detail the grounds upon 
which a marriage may be dissolved and the circumstances 
in which a divorce may be obtained. Jurisdiction over a 
petition for dissolution is established by statute in “the 
county where either party resides,” Iowa Code § 598.2 
(1973), and the Iowa courts have construed the term 
“resident” to have much the same meaning as is ordi-
narily associated with the concept of domicile. Korsrud 
v. Korsrud, 242 Iowa 178, 45 N. W. 2d 848 (1951). Iowa 
has recently revised its divorce statutes, incorporating 
the no-fault concept,14 but it retained the one-year dura-
tional residency requirement.

The imposition of a durational residency requirement 
for divorce is scarcely unique to Iowa, since 48 States 
impose such a requirement as a condition for maintaining

14 See generally Peters, Iowa Reform of Marriage Termination, 20 
Drake L. Rev. 211 (1971).
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an action for divorce.15 As might be expected, the periods 
vary among the States and range from six weeks16 to two 
years.17 The one-year period selected by Iowa is the 
most common length of time prescribed.18

Appellant contends that the Iowa requirement of one 
year’s residence is unconstitutional for two separate rea-
sons: first, because it establishes two classes of persons 
and discriminates against those who have recently exer-
cised their right to travel to Iowa, thereby contravening 
the Court’s holdings in Shapiro v. Thompson, 394 U. S. 
618 (1969); Dunn n . Blumstein, 405 U. S. 330 (1972); and 
Memorial Hospital n . Maricopa County, 415 U. S. 250 
(1974); and, second, because it denies a litigant the op-
portunity to make an individualized showing of bona fide 
residence and therefore denies such residents access to 
the only method of legally dissolving their marriage. 
Vlandis n . Kline, 412 U. S. 441 (1973); Boddie v. Con-
necticut, 401 U. S. 371 (1971).

15 Louisiana and Washington are the exceptions. La. Code Civ. 
Proc., Art. 10A (7) (Supp. 1974); but see Art. 10B providing that “if 
a spouse has established and maintained a residence in a parish of this 
state for a period of twelve months, there shall be a rebuttable pre-
sumption that he has a domicile in this state in the parish of such 
residence.” Wash. Laws 1973, 1st Ex. Sess., c. 157. Among the other 
48 States, the durational residency requirements are of many varieties, 
with some applicable to all divorce actions, others only when the re-
spondent is not domiciled in the State, and still others applicable 
depending on where the grounds for divorce accrued. See the 50- 
state compilation issued by the National Legal Aid and Defender 
Association, Divorce, Annulment and-Separation in the United States 
(1973).

16 See, e. g., Idaho Code § 32-701 (1963); Nev. Rev. Stat. § 125.- 
020 (1973).

17 See, e. g., R. I. Gen. Laws Ann. § 15-5-12 (1970); Mass. Gen. 
Laws Ann., c. 208, §§ 4-5 (1958 and Supp. 1974).

18 A majority of the States impose a one-year residency require-
ment of some kind. Divorce, Annulment and Separation in the 
United States, supra, n. 15.
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State statutes imposing durational residency require-
ments were, of course, invalidated when imposed by States 
as a qualification for welfare payments, Shapiro, supra; 
for voting, Dunn, supra; and for medical care, Maricopa 
County, supra. But none of those cases intimated that 
the States might never impose durational residency re-
quirements, and such a proposition was in fact expressly 
disclaimed.19 What those cases had in common was that 
the durational residency requirements they struck down 
were justified on the basis of budgetary or recordkeeping 
considerations which were held insufficient to outweigh 
the constitutional claims of the individuals. But Iowa’s 
divorce residency requirement is of a different stripe. 
Appellant was not irretrievably foreclosed from obtaining 
some part of what she sought, as was the case with the 
welfare recipients in Shapiro, the voters in Dunn, or the 
indigent patient in Maricopa County. She would even-
tually qualify for the same sort of adjudication which she 
demanded virtually upon her arrival in the State. Iowa’s 
requirement delayed her access to the courts, but, by ful-
filling it, she could ultimately have obtained the same 
opportunity for adjudication which she asserts ought to 
have been hers at an earlier point in time.

Iowa’s residency requirement may reasonably be justi-
fied on grounds other than purely budgetary considera-
tions or administrative convenience. Cf. Kahn v. Shevin, 
416 U. S. 351 (1974). A decree of divorce is not a matter 
in which the only interested parties are the State as a sort 
of “grantor,” and a divorce petitioner such as appellant 
in the role of “grantee.” Both spouses are obviously 
interested in the proceedings, since it will affect their 
marital status and very likely their property rights. 
Where a married couple has minor children, a decree of 

19 Shapiro, 394 U. S., at 638 n. 21; Maricopa County, 415 U. S., 
at 258-259.
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divorce would usually include provisions for their custody 
and support. With consequences of such moment riding 
on a divorce decree issued by its courts, Iowa may insist 
that one seeking to initiate such a proceeding have the 
modicum of attachment to the State required here.

Such a requirement additionally furthers the State’s 
parallel interests both in avoiding officious intermeddling 
in matters in which another State has a paramount in-
terest, and in minimizing the susceptibility of its own 
divorce decrees to collateral attack. A State such as Iowa 
may quite reasonably decide that it does not wish to be-
come a divorce mill for unhappy spouses who have lived 
there as short a time as appellant had when she com-
menced her action in the state court after having long re-
sided elsewhere. Until such time as Iowa is convinced 
that appellant intends to remain in the State, it lacks the 
“nexus between person and place of such permanence as 
to control the creation of legal relations and responsibili-
ties of the utmost significance.” Williams v. North 
Carolina, 325 U. S. 226, 229 (1945). Perhaps even 
more important, Iowa’s interests extend beyond its bor-
ders and include the recognition of its divorce decrees by 
other States under the Full Faith and Credit Clause of 
the Constitution, Art. IV, § 1. For that purpose, this 
Court has often stated that “judicial power to grant 
a divorce—jurisdiction, strictly speaking—is founded on 
domicil.” Williams, supra; Andrews v. Andrews, 188 
U. S. 14 (1903); Bell v. Bell, 181 U. S. 175 (1901). 
Where a divorce decree is entered after a finding of domi-
cile in ex parte proceedings,20 this Court has held that the 

20 When a divorce decree is not entered on the basis of ex parte 
proceedings, this Court held in Sherrer v. Sherrer, 334 U. S. 343, 
351-352 (1948):
“[T]he requirements of full faith and credit bar a defendant from 
collaterally attacking a divorce decree on jurisdictional grounds in 
the courts of a sister State where there has been participation by the 
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finding of domicile is not binding upon another State and 
may be disregarded in the face of “cogent evidence” to the 
contrary. Williams, supra, at 236. For that reason, the 
State asked to enter such a decree is entitled to insist that 
the putative divorce petitioner satisfy something more 
than the bare minimum of constitutional requirements be-
fore a divorce may be granted. The State’s decision to 
exact a one-year residency requirement as a matter of 
policy is therefore buttressed by a quite permissible infer-
ence that this requirement not only effectuates state sub-
stantive policy but likewise provides a greater safeguard 
against successful collateral attack than would a require-
ment of bona fide residence alone.21 This is precisely the 

defendant in the divorce proceedings, where the defendant has been 
accorded full opportunity to contest the jurisdictional issues, and 
where the decree is not susceptible to such collateral attack in the 
courts of the State which rendered the decree.”

Our Brother Marsh al l  argues in dissent that the Iowa dura-
tional residency requirement “sweeps too broadly” since it is not 
limited to ex parte proceedings and could be narrowed by a waiver 
provision. Post, at 425. But Iowa’s durational residency require-
ment cannot be tailored in this manner without disrupting settled 
principles of Iowa practice and pleading. Iowa’s rules governing 
special appearances make it impossible for the state court to know, 
either at the time a petition for divorce is filed or when a motion 
to dismiss for want of jurisdiction is filed, whether or not a respond-
ent will appear and participate in the divorce proceedings. Iowa 
Rules Civ. Proc. 66, 104. The fact that the state legislature might 
conceivably adopt a system of waivers and revise court rules govern-
ing special appearances does not make such detailed rewriting ap-
propriate business for the federal judiciary.

21 Since the majority of States require residence for at least a year, 
see n. 18, supra, it is reasonable to assume that Iowa’s one-year “floor” 
makes its decrees less susceptible to successful collateral attack in 
other States. As the Court of Appeals for the Fifth Circuit observed 
in upholding a six-month durational residency requirement imposed 
by Florida, an objective test may impart to a State’s divorce decrees 
“a verity that tends to safeguard them against the suspicious eyes 
of other states’ prosecutorial authorities, the suspicions of private 
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sort of determination that a State in the exercise of its 
domestic relations jurisdiction is entitled to make.

We therefore hold that the state interest in requiring 
that those who seek a divorce from its courts be genuinely 
attached to the State, as well as a desire to insulate di-
vorce decrees from the likelihood of collateral attack, re-
quires a different resolution of the constitutional issue 
presented than was the case in Shapiro, supra, Dunn, 
supra, and Maricopa County, supra.

Nor are we of the view that the failure to provide an 
individualized determination of residency violates the 
Due Process Clause of the Fourteenth Amendment. 
Vlandis v. Kline, 412 U. S. 441 (1973), relied upon by 
appellant, held that Connecticut might not arbitrarily 
invoke a permanent and irrebuttable presumption of non-
residence against students who sought to obtain in-state 
tuition rates when that presumption was not necessarily 
or universally true in fact. But in Vlandis the Court 
warned that its decision should not “be construed to deny 
a State the right to impose on a student, as one ele-
ment in demonstrating bona fide residence, a reasonable 
durational residency requirement.” Id., at 452. See 
Starns v. Malkerson, 326 F. Supp. 234 (Minn. 1970), aff’d, 
401 U. S. 985 (1971). An individualized determination 
of physical presence plus the intent to remain, which ap-
pellant apparently seeks, would not entitle her to a di-
vorce even if she could have made such a showing.22 For

counsel in other states, and the post-decree dissatisfactions of parties 
to the divorce who wish a second bite. Such a reputation for validity 
of divorce decrees is not, then, merely cosmetic.” Makres v. Askew, 
500 F. 2d 577, 579 (1974), aff’g 359 F. Supp. 1225 (MD Fla. 1973).

22 In addition to a showing of residence within the State for a year, 
Iowa Code §598.6 (1973) requires any petition for dissolution to 
state “that the maintenance of the residence has been in good faith 
and not for the purpose of obtaining a marriage dissolution only.” In 
dismissing appellant’s petition in state court, Judge Keck observed
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Iowa requires not merely “domicile” in that sense, but 
residence in the State for a year in order for its courts 
to exercise their divorce jurisdiction.

In Boddie v. Connecticut, supra, this Court held that 
Connecticut might not deny access to divorce courts to 
those persons who could not afford to pay the required fee. 
Because of the exclusive role played by the State in the 
termination of marriages, it was held that indigents could 
not be denied an opportunity to be heard “absent a coun-
tervailing state interest of overriding significance.” 401 
U. S., at 377. But the gravamen of appellant Sosna’s 
claim is not total deprivation, as in Boddie, but only delay. 
The operation of the filing fee in Boddie served to exclude 
forever a certain segment of the population from obtain-
ing a divorce in the courts of Connecticut. No similar 
total deprivation is present in appellant’s case, and the 
delay which attends the enforcement of the one-year 
durational residency requirement is, for the reasons 
previously stated, consistent with the provisions of the 
United States Constitution.

Affirmed.

Mr . Just ice  White , dissenting.
It is axiomatic that Art. Ill of the Constitution im-

poses a “threshold requirement . . . that those who seek 
to invoke the power of federal courts must allege an 
actual case or controversy.” O’Shea y. Littleton, 414 
U. S. 488, 493 (1974); Flast v. Cohen, 392 U. S. 83, 94- 
101 (1968); Jenkins n . McKeithen, 395 U. S. 411, 421- 
425 (1969) (opinion of Marsh all , J.). To satisfy the 
requirement, plaintiffs must allege “some threatened or 
actual injury,” Linda R. S. v. Richard D., 410 U. S. 614, 
617 (1973), that is “real and immediate” and not con-

that appellant had failed to allege good-faith residence. (Jurisdic-
tional Statement App. B. 2.)
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jectural or hypothetical. Golden v. Zwickler, 394 U. S. 
103, 108-109 (1969); Maryland Casualty Co. v. Pacific 
Coal & Oil Co., 312 U. S. 270, 273 (1941); Public 
Workers v. Mitchell, 330 U. S. 75, 89-91 (1947). Fur-
thermore, and of greatest relevance here :

“The fundamental aspect of standing is that it 
focuses on the party seeking to get his complaint 
before a federal court and not on the issues he wishes 
to have adjudicated. The ‘gist of the question of 
standing’ is whether the party seeking relief has 
‘alleged such a personal stake in the outcome of the 
controversy as to assure that concrete adverseness 
which sharpens the presentation of issues upon 
which the court so largely depends for illumination 
of difficult constitutional questions.’ Baker v. Carr, 
369 U. S. 186, 204 (1962). In other words, when 
standing is placed in issue in a case, the question is 
whether the person whose standing is challenged is 
a proper party to request an adjudication of a par-
ticular issue and not whether the issue itself is justi-
ciable.” Flast v. Cohen, supra, at 99-100 (footnote 
omitted).

All of this the Court concedes. It is conceded as well 
that had the named plaintiff in this case not brought a 
class action, the case would now be dismissed as moot 
because the plaintiff, appellant here, has now satisfied 
the Iowa residency requirement and, what is more, has 
secured a divorce in another State. Appellant could not 
have begun this suit either for herself or for a class if at 
the time of filing she had been an Iowa resident for a 
year or had secured a divorce in another jurisdiction. 
There must be a named plaintiff initiating the action 
who has an existing controversy with the defendant, 
whether the plaintiff is suing on his own behalf or on 
behalf of a class as well. However unquestioned it may 
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be that a class of persons in the community has a “real” 
dispute of substance with the defendant, an attorney 
may not initiate a class action without having a client 
with a personal stake in the controversy who is a mem-
ber of the class, and who is willing to be the named plain-
tiff in the case. The Court recently made this very clear 
when it said that “if none of the named plaintiffs pur-
porting to represent a class establishes the requisite of a 
case or controversy with the defendants, none may seek 
relief on behalf of himself or any other member of the 
class.” O’Shea v. Littleton, supra, at 494 (footnote 
omitted).

The Court nevertheless holds that once a case is certi-
fied as a class action, the named plaintiff may lose that 
status which had qualified him to bring the suit and still 
be acceptable as a party to prosecute the suit to con-
clusion on behalf of the class. I am unable to agree. 
The appellant now satisfies the Iowa residence require-
ment and has secured a divorce. She retains no real 
interest whatsoever in this controversy, certainly not an 
interest that would have entitled her to be a plaintiff in 
the first place, either alone or as representing a class. 
In reality, there is no longer a named plaintiff in the 
case, no member of the class before the Court. The 
unresolved issue, the attorney, and a class of unnamed 
litigants remain. None of the anonymous members of 
the class is present to direct counsel and ensure that class 
interests are being properly served. For all practical pur-
poses, this case has become one-sided and has lost the 
adversary quality necessary to satisfy the constitutional 
“case or controversy” requirement. A real issue unques-
tionably remains, but the necessary adverse party to press 
it has disappeared.

The Court thus dilutes the jurisdictional command of 
Art. Ill to a mere prudential guideline. The only spe-
cific, identifiable individual with an evident continuing 
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interest in presenting an attack upon the residency 
requirement is appellant’s counsel. The Court in reality 
holds that an attorney’s competence in presenting his 
case, evaluated post hoc through a review of his per-
formance as revealed by the record, fulfills the “case or 
controversy” mandate. The legal fiction employed to 
cloak this reality is the reification of an abstract entity, 
“the class,” constituted of faceless, unnamed individuals 
who are deemed to have a live case or controversy with 
appellees?

1 The Court contends that its rationale is the prevailing view in the 
circuits and lists five Circuits in support and two opposing. Ante, 
at 401-402, n. 10. Of the five decisions cited in support, four are 
without weight or inapposite in the present context. Conover v. 
Montemuro, 477 F. 2d 1073, 1081-1082 (CA3 1973), contains only 
dictum. Makres v. Askew, 500 F. 2d 577 (CA5 1974), is only an 
affirmance of a District Court decision without discussion of moot-
ness. Two other cases, Moss n . Lane Co., Inc., 471 F. 2d 853 (CA4 
1973), and Roberts v. Union Co., 487 F 2d 387 (CA6 1973), 
deal with claims of racial and sexual discrimination, respectively, in 
employment practices, under Title VII of the Civil Rights Act of 
1964, 78 Stat. 253, 42 U. S. C. § 2000e et seq. In such cases, Congress 
has expressed an intention and provided that any person “claiming to 
be aggrieved” could bring suit under Title VII to challenge dis-
criminatory employment practices. 42 U. S. C. §2000e-5; Traffi- 
cante v. Metropolitan Life Insurance Co., 409 U. S. 205, 209 (1972). 
Since any discrimination in employment based upon sexual or racial 
characteristics aggrieves an employee or an applicant for employ-
ment having such characteristics by stigmatization and explicit or 
implicit application ■ of a badge of inferiority, Congress gave such 
persons standing by statute to continue an attack upon such dis-
crimination even though they fail to establish particular injury to 
themselves in being denied employment unlawfully. Cf. Trafficante, 
supra. Congress has expressed no similar intention as to the sub-
ject matter of the instant litigation, that is, to allow suits by “ 'private 
attorneys general in vindicating a policy that Congress considered 
to be of the highest priority,’ ” 409 U. S., at 211, nor are the circum-
stances present here analogous to a case of racial or sexual discrimi-
nation which inherently is class based. Hence, these cases provide no
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No prior decision supports the Court’s broad rationale. 
In cases in which the inadequacy of the named represent-
ative’s claim has become apparent prior to class certifi- 
fication, the Court has been emphatic in rejecting the 
argument that the class action could still be pursued. 
O’Shea v. Littleton, supra, at 494-495; Bailey v. Patter-
son, 369 U. S. 31, 32-33 (1962). Cf. Richardson n . 
Ramirez, 418 U. S. 24 (1974); Hall v. Beals, 396 U. S. 
45, 48-49 (1969).

It is true that Dunn v. Blumstein, 405 U. S. 330, 333 
n. 2 (1972), looks in the other direction. There, by the 
time the Court rendered its decision, the class represent-
ative in an action challenging a durational residency 
requirement for voting had satisfied the requirement and 
was eligible to vote in the next election. The Court 
indicated that the case was not moot, saying that the 
issue was “capable of repetition, yet evading review.” 
But the question was not contested between the parties 
and was noted only in passing. Its ramifications for the 
question of mootness in a class action setting were not 
explored. Although I joined the opinion in that case, 
I do not deem it dispositive of the jurisdictional issue 
here, especially in light of Indiana Employment 
Division v. Burney, 409 U. S. 540 (1973). There the 
class representative’s claim had been fully settled, and 
the Court remanded the case to the District Court for 
consideration of mootness, a course which the majority, 
relying on Dunn, rejects here. As I see it, the question 
of whether a class action survives after the representa-
tive’s claim has been mooted remains unsettled by prior 
decisions. Indeed, what authority there is provides more 
support for a conclusion that when the personal stake 
of the named plaintiff terminates, the class action fails.

authority for the Court’s expansive construction of Art. Ill’s case- 
or-controversy requirement.
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Although the Court cites Dunn v. Blumstein, supra, as 
controlling authority, the principal basis for its approach 
is a conception of the class action that substantially dis-
sipates the case-or-controversy requirement as well as 
the necessity for adequate representation under Fed. 
Rule Civ. Proc. 23(a)(4). In the Court’s view, the 
litigation before us is saved from mootness only by the 
fact that class certification occurred prior to appellant’s 
change in circumstance. In justification, the Court 
points to two significant consequences of certification. 
First, once certified, the class action may not be settled 
or dismissed without the district court’s approval. Sec-
ond, if the action results in a judgment on the merits, 
the decision will bind all members found at the time of 
certification to be members of the class. These are sig-
nificant aspects of class-action procedure, but it is not 
evident and not explained how and why these procedural 
consequences of certification modify the normal mootness 
considerations which would otherwise attach. Certifica-
tion is no substitute for a live plaintiff with a personal 
interest in the case sufficient to make it an adversary 
proceeding. Moreover, certification is not irreversible or 
inalterable; it “may be conditional, and may be altered 
or amended before the decision on the merits.” Rule 
23(c)(1).2 Furthermore, under Rule 23(d) the court 
may make various types of orders in conducting the liti-
gation, including an order that notice be given “of the 
opportunity of members to signify whether they consider 
the representation fair and adequate, to intervene and 
present claims or defenses, or otherwise to come into the 
action” and “requiring that the pleadings be amended 
to eliminate therefrom allegations as to representation

2 See 7A C. Wright & A. Miller, Federal Practice and Procedure 
§ 1785, pp. 137-138 (1972); 3B J. Moore, Federal Practice H 23.50, 
p. 23-1103 (1974).
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of absent persons . 3 Class litigation is most often
characterized by its complexity and concomitant flexi-
bility of a court in managing it, and emphasis upon one 
point in the process flies in the face of that reality.

The new certification procedure of Rule 23 (c)(1), as 
amended in 1966, was not intended to modify the stric-
tures of Fed. Rule Civ. Proc. 82 that “[t]hese rules 
shall not be construed to extend ... the jurisdiction of the 
United States district courts . . . .” Cf. Snyder n . Harris, 
394 U. S. 332, 337-338 (1969). The intention behind the 
certification amendment, which had no counterpart in the 
earlier version of the rule, was merely “to give clear defi-
nition to the action . . . ,” Advisory Committee Note, 
28 U. S. C. App., p. 7767; 3B J. Moore, Federal Practice 
IT 23.50, pp. 23-1101 to 23-1102 (1974), not as the Court 
would now have it, to avoid jurisdictional problems of 
mootness.4

It is claimed that the certified class supplies the neces-
sary adverse parties for a continuing case or controversy 

3 See 7A Wright & Miller, supra, n. 2, §§ 1793, 1974; 3B Moore, 
supra, n. 2, fl 23.72-23.74.

4 The Court apparently also does not view certification as the key 
to its holding since it mentions in dicta that some class actions will 
not be moot even though the named representatives’ claims become 
moot prior to certification. If the district court does not have a 
reasonable amount of time within which to decide the certification 
question prior to the mooting of the named parties’ controversies, 
the Court says, “[i]n such instances, whether the certification can 
be said to 'relate back’ to the filing of the complaint may depend 
upon the circumstances of the particular case and especially the 
reality of the claim that otherwise the issue would evade review.” 
Ante, at 402 n. 11. If certification is not the factor which saves the 
case from mootness, it appears that the Court is satisfied that the 
case is a live controversy as long as an issue would otherwise not be 
reviewable here. The Court does not say whether the same flexible 
standard of mootness applies to cases appealable to the courts of 
appeals.
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with appellees. This is not true; but even if it were, the 
Court is left with the problem of determining whether 
the class action is still a good one and whether under 
Rule 23 (a) (4) appellant is a fair and adequate repre-
sentative of the class. That appellant can no longer in 
any realistic sense be considered a member of the class 
makes these determinations imperative. The Court dis-
poses of the problem to its own satisfaction by saying 
that it is unlikely that segments of the class appellant 
represents would have conflicting interests with those she 
has sought to advance and that because the interests of 
the class have been competently urged at each level of 
the proceeding the test of Rule 23 (a)(4) is met. The 
Court cites no authority for this retrospective decision 
as to the adequacy of representation which seems to focus 
on the competence of counsel rather than a party plain-
tiff who is a representative member of the class.5 At the 
very least, the case should be remanded to the District 
Court where these considerations could be explored and 
the desirability of issuing orders under Rule 23 (d) to 
protect the class might be considered.

The Court’s refusal to remand for consideration of 
mootness and adequacy of representation can be ex-
plained only by its apparent notion that there may be 
categories of issues which will permit lower courts to pass 
upon them but which by their very nature will become 
moot before this Court can address them. Thus it is 
said that “no single challenger will remain subject to [the 
residency requirement] for the period necessary to see 
such a lawsuit to its conclusion.” Ante, at 400. Hence, 

5 The general rule has been that the “[q]uality of representation
embraces both the competence of the legal counsel of the representa-
tives and the stature and interest of the named parties themselves.”
7 Wright & Miller, supra, n. 2, § 1766, pp. 632-633 (footnotes 
omitted). The decisions in the past have rested on several considera-
tions. See id., at 633-635.



418 OCTOBER TERM, 1974

Marsha ll , J., dissenting 419 U. S.

the Court perceives the need for a general rule which 
will eliminate the problem. Article III, however, is an 
“awkward” limitation. It prevents all federal courts 
from addressing some important questions; there is noth-
ing surprising in the fact that it may permit only the 
lower federal courts to address other questions. Article 
III is not a rule always consistent with judicial economy. 
Its overriding purpose is to define the boundaries separat-
ing the branches and to keep this Court from assuming 
a legislative perspective and function. See Flast v. 
Cohen, 392 U. S. 83, 96 (1968). The ultimate basis of the 
Court’s decision must be a conclusion that the issue pre-
sented is an important and recurring one which should be 
finally resolved here. But this notion cannot override 
constitutional limitations.

Because I find that the case before the Court has 
become moot, I must respectfully dissent.

Mr . Justic e Marsh all , with whom Mr . Justice  
Brennan  joins, dissenting.

The Court today departs sharply from the course we 
have followed in analyzing durational residency require-
ments since Shapiro n . Thompson, 394 U. S. 618 (1969). 
Because I think the principles set out in that case and 
its progeny compel reversal here, I respectfully dissent.

As we have made clear in Shapiro and subsequent 
cases, any classification that penalizes exercise of the 
constitutional right to travel is invalid unless it is justi-
fied by a compelling governmental interest. As recently 
as last Term we held that the right to travel requires that 
States provide the same vital governmental benefits and 
privileges to recent immigrants that they do to long-
time residents. Memorial Hospital n . Maricopa County, 
415 U. S. 250, 261 (1974). Although we recognized that 
not all durational residency requirements are penalties 
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upon the exercise of the right to travel interstate,1 we 
held that free medical aid, like voting, see Dunn v. Blum- 
stein, 405 U. S. 330 (1972), and welfare assistance, see 
Shapiro n . Thompson, supra, was of such fundamental 
importance that the State could not constitutionally con-
dition its receipt upon long-term residence. After 
examining Arizona’s justifications for restricting the 
availability of free medical services, we concluded that 
the State had failed to show that in pursuing legitimate 
objectives it had chosen means that did not impinge 
unnecessarily upon constitutionally protected interests.

The Court’s failure to address the instant case in these 
terms suggests a new distaste for the mode of analysis 
we have applied to this corner of equal protection law. 
In its stead, the Court has employed what appears to be 
an ad hoc balancing test, under which the State’s puta-
tive interest in ensuring that its divorce petitioners estab-
lish some roots in Iowa is said to justify the one-year 
residency requirement. I am concerned not only about 
the disposition of this case, but also about the implica-
tions of the majority’s analysis for other divorce statutes 
and for durational residency requirement cases in general.

I
The Court omits altogether what should be the first 

inquiry: whether the right to obtain a divorce is of suffi-
cient importance that its denial to recent immigrants 
constitutes a penalty on interstate travel. In my view, 
it clearly meets that standard. The previous decisions 
of this Court make it plain that the right of marital 
association is one of the most basic rights conferred on 
the individual by the State. The interests associated 

1 Memorial Hospital n . Maricopa County, 415 U. 8., at 256-259; 
see also Shapiro v. Thompson, 394 U. 8., at 638 n. 21.
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with marriage and divorce have repeatedly been accorded 
particular deference, and the right to marry has been 
termed “one of the vital personal rights essential to the 
orderly pursuit of happiness by free men.” Loving v. 
Virginia, 388 U. S. 1, 12 (1967). In Boddie v. Connecti-
cut, 401 U. S. 371 (1971), we recognized that the right 
to seek dissolution of the marital relationship was closely 
related to the right to marry, as both involve the volun-
tary adjustment of the same fundamental human rela-
tionship. Id., at 383. Without further laboring the 
point, I think it is clear beyond cavil that the right to 
seek dissolution of the marital relationship is of such 
fundamental importance that denial of this right to the 
class of recent interstate travelers penalizes interstate 
travel within the meaning of Shapiro, Dunn, and Mari-
copa County.

II
Having determined that the interest in obtaining a 

divorce is of substantial social importance, I would 
scrutinize Iowa’s durational residency requirement to 
determine whether it constitutes a reasonable means of 
furthering important interests asserted by the State. 
The Court, however, has not only declined to apply the 
“compelling interest” test to this case, it has conjured up 
possible justifications for the State’s restriction in a 
manner much more akin to the lenient standard we have 
in the past applied in analyzing equal protection chal-
lenges to business regulations. See McGowan v. Mary-
land, 366 U. S. 420, 425—428 (1961); Kotch v. Board of 
River Port Pilot Comm’rs, 330 U. S. 552, 557 (1947); but 
see Johnson v. Robison, 415 U. S. 361, 376 (1974). I 
continue to be of the view that the “rational basis” test 
has no place in equal protection analysis when important 
individual interests with constitutional implications are at 
stake, see San Antonio School District v. Rodriguez, 411
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U. S. 1,109 (1973) (Marshall , J., dissenting); Dandridge 
v. Williams,U. S. 471,520-522 (1970) (Marsh all , J., 
dissenting). But whatever the ultimate resting point of 
the current readjustments in equal protection analysis, 
the Court has clearly directed that the proper standard 
to apply to cases in which state statutes have penalized 
the exercise of the right to interstate travel is the “com-
pelling interest” test. Shapiro v. Thompson, 394 U. S., 
at 634, 638; Oregon n . Mitchell, 400 U. S. 112, 238 (1970) 
(opinion of Brennan , White , and Marsh all , JJ.); 
Dunn v. Blumstein, 405 U. S., at 342-343; Memorial 
Hospital n . Maricopa County, 415 U. S., at 262-263.

The Court proposes three defenses for the Iowa stat-
ute : first, the residency requirement merely delays 
receipt of the benefit in question—it does not deprive the 
applicant of the benefit altogether; second, since signifi-
cant social consequences may follow from the conferral 
of a divorce, the State may legitimately regulate the 
divorce process; and third, the State has interests both 
in protecting itself from use as a “divorce mill” and in 
protecting its judgments from possible collateral attack 
in other States. In my view, the first two defenses pro-
vide no significant support for the statute in question 
here. Only the third has any real force.

A
With the first justification, the Court seeks to distin-

guish the Shapiro, Dunn, and Maricopa County cases. 
Yet the distinction the Court draws seems to me specious. 
Iowa’s residency requirement, the Court says, merely 
forestalls access to the courts; applicants seeking welfare 
payments, medical aid, and the right to vote, on the other 
hand, suffer unrecoverable losses throughout the waiting 
period. This analysis, however, ignores the severity of 
the deprivation suffered by the divorce petitioner who is 
forced to wait a year for relief. See Stanley v. Illinois, 
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405 U. S. 645, 647 (1972). The injury accompanying 
that delay is not directly measurable in money terms 
like the loss of welfare benefits, but it cannot reasonably 
be argued that when the year has elapsed, the petitioner 
is made whole. The year’s wait prevents remarriage and 
locks both partners into what may be an intolerable, 
destructive relationship. Even applying the Court’s 
argument on its own terms, I fail to see how the Maricopa 
County case can be distinguished. A potential patient 
may well need treatment for a single ailment. Under 
Arizona statutes he would have had to wait a year before 
he could be treated. Yet the majority’s analysis would 
suggest that Mr. Evaro’s claim for nonemergency medical 
aid is not cognizable because he would “eventually qualify 
for the same sort of [service],” ante, at 406. The Court 
cannot mean that Mrs. Sosna has not suffered any injury 
by being foreclosed from seeking a divorce in Iowa for a 
year. It must instead mean that it does not regard that 
deprivation as being very severe.2

B
I find the majority’s second argument no more persua-

sive. The Court forgoes reliance on the usual justifica-
tions for durational residency requirements—budgetary 
considerations and administrative convenience, see Sha-
piro, 394 U. 8., at 627-638; Maricopa County, 415 U. 8., 
at 262-269. Indeed, it would be hard to make a persua-
sive argument that either of these interests is significantly 

2 The majority also relies on its “mere delay” distinction to dispose 
of Boddie n . Connecticut, 401 U. S. 371 (1971), see ante, at 410. Yet 
even though the majority in Boddie relied on due process rather than 
equal protection, I am fully convinced that if the Connecticut stat-
ute in question in that case had required indigents to wait a year for 
a divorce, the statute would still have been constitutionally infirm, 
see 401 U. S., at 383-386 (Doug la s , J., concurring in result), a 
point the Court implicitly rejects today.
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implicated in this case. In their place, the majority 
invokes a more amorphous justification—the magnitude 
of the interests affected and resolved by a divorce pro-
ceeding. Certainly the stakes in a divorce are weighty 
both for the individuals directly involved in the adjudi-
cation and for others immediately affected by it. The 
critical importance of the divorce process, however, 
weakens the argument for a long residency requirement 
rather than strengthens it. The impact of the divorce 
decree only underscores the necessity that the State’s 
regulation be evenhanded.3

It is not enough to recite the State’s traditionally 
exclusive responsibility for regulating family law matters; 
some tangible interference with the State’s regulatory 
scheme must be shown. Yet in this case, I fail to see 
how any legitimate objective of Iowa’s divorce regula-
tions would be frustrated by granting equal access to new 
state residents.4 To draw on an analogy, the States 
have great interests in the local voting process and 
wide latitude in regulating that process. Yet one regu-
lation that the States may not impose is an unduly long 
residency requirement. Dunn v. Blumstein, 405 U. S. 
330 (1972). To remark, as the Court does, that because 
of the consequences riding on a divorce decree “Iowa may 
insist that one seeking to initiate such a proceeding have 
the modicum of attachment to the State required here” 

3 The majority identifies marital status, property rights, and 
custody and support arrangements as the important concerns com-
monly resolved by divorce proceedings. But by declining to exercise 
divorce jurisdiction over its new citizens, Iowa does not avoid affect-
ing these weighty social concerns; instead, it freezes them in an 
unsatisfactory state that it would not require its long-time residents 
to endure.

4 A durational requirement such as Iowa’s 90-day conciliation 
period would not, of course, be subject to an equal protection 
challenge, as it is required uniformly of all divorce petitioners.
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is not to make an argument, but merely to state the 
result.

C
The Court’s third justification seems to me the only 

one that warrants close consideration. Iowa has a legiti-
mate interest in protecting itself against invasion by 
those seeking quick divorces in a forum with relatively 
lax divorce laws, and it may have some interest in avoid-
ing collateral attacks on its decree in other States.5 
These interests, however, would adequately be protected 
by a simple requirement of domicile—physical presence 
plus intent to remain—which would remove the rigid 
one-year barrier while permitting the State to restrict 
the availability of its divorce process to citizens who are 
genuinely its own.6

5 Appellees do not rely on these factors to support the Iowa statute. 
In their brief appellees argue that the legislature’s determination to 
impose a one-year residency requirement was reasonable “in the light 
of the interest of the State of Iowa in a dissolution proceeding.” 
Brief for Appellees 8. The full faith and credit argument is 
mentioned only in the middle of a long quotation from another 
court’s opinion, id., at 9. This is hardly sufficient to meet the 
requirement of a “clear showing that the burden imposed is necessary 
to protect a compelling and substantial governmental interest.” 
Oregon v. Mitchell, 400 U. S. 112, 238 (1970) (opinion of Bre nnan , 
Whit e , and Marsha ll , JJ.); Sherbert v. Verner, 374 U. S. 398, 
406-409 (1963).

6 The availability of a less restrictive alternative such as a domicile 
requirement weighs heavily in testing a challenged state regulation 
against the “compelling interest” standard. See Shapiro v. Thomp-
son, 394 U. S., at 638; Dunn v. Blumstein, 405 U. S. 330, 342, 350- 
352 (1972); Memorial Hospital v. Maricopa County, 415 U. S., at 
267; Shelton v. Tucker, 364 U. S. 479, 488 (1960). Since the Iowa 
courts have in effect interpreted the residency statute to require proof 
of domicile as well as one year’s residence, see Korsrud n . Korsrud, 
242 Iowa 178, 45 N. W. 2d 848 (1951); Julson n . Julson, 255 Iowa 
301, 122 N. W. 2d 329 (1963), a shift to a “pure” domicile test would 
impose no new burden on the State’s factfinding process.
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The majority notes that in Williams v. North Carolina, 
325 U. S. 226 (1945), the Court held that for ex parte 
divorces one State’s finding of domicile could, under 
limited circumstances, be challenged in the courts of 
another. From this, the majority concludes that since 
Iowa’s findings of domicile might be subject to collateral 
attack elsewhere, it should be permitted to cushion its 
findings with a one-year residency requirement.

For several reasons, the year’s waiting period seems to 
me neither necessary nor much of a cushion. First, the 
Williams opinion was not aimed at States seeking to avoid 
becoming divorce mills. Quite the opposite, it was 
rather plainly directed at States that had cultivated a 
“quickie divorce” reputation by playing fast and loose 
with findings of domicile. See id., at 236-237; id., at 
241 (Murphy, J., concurring). If Iowa wishes to avoid 
becoming a haven for divorce seekers, it is inconceivable 
that its good-faith determinations of domicile would not 
meet the rather lenient full faith and credit standards 
set out in Williams.

A second problem with the majority’s argument on 
this score is that Williams applies only to ex parte 
divorces. This Court has held that if both spouses were 
before the divorcing court, a foreign State cannot recog-
nize a collateral challenge that would not be permissible 
in the divorcing State. Sherrer v. Sherrer, 334 U. S. 343 
(1948); Coe v. Coe, 334 U. S. 378 (1948); Johnson n . 
Muelberger, 340 U. S. 581 (1951); Cook n . Cook, 342 
U. S. 126 (1951). Therefore, the Iowa statute sweeps 
too broadly even as a defense to possible collateral 
attacks, since it imposes a one-year requirement when-
ever the respondent does not reside in the State, regard-
less of whether the proceeding is ex parte.7

7 This problem could be cured in large part if the State waived 
its year’s residency requirement whenever the respondent agreed to 
consent to the court’s jurisdiction.



426 OCTOBER TERM, 1974

Mars hall , J., dissenting 419 U. S.

Third, even a one-year period does not provide com-
plete protection against collateral attack. It merely 
makes it somewhat less likely that a second State will be 
able to find “cogent evidence” that Iowa’s determination 
of domicile was incorrect. But if the Iowa court has 
erroneously determined the question of domicile, the 
year’s residence will do nothing to preclude collateral 
attack under Williams.

Finally, in one sense the year’s residency requirement 
may technically increase rather than reduce the exposure 
of Iowa’s decrees to collateral attack. Iowa appears to 
be among the States that have interpreted their divorce 
residency requirements as being of jurisdictional import.8 
Since a State’s divorce decree is subject to collateral 
challenge in a foreign forum for any jurisdictional flaw 
that would void it in the State’s own courts, New York 
ex rel. Halvey v. Halvey, 330 U. S. 610 (1947), the resi-
dency requirement exposes Iowa divorce proceedings to 
attack both for failure to prove domicile and for failure 
to prove one year’s residence. If nothing else, this casts 
doubt on the majority’s speculation that Iowa’s residency 
requirement may have been intended as a statutory shield 
for its divorce decrees. In sum, concerns about the need 

8 See Hinds v. Hinds, 1 Iowa 36 (1855); Williamson v. Williamson, 
179 Iowa 489, 495, 161 N. W. 482, 485 (1917); Korsrud v. Korsrud, 
supra; Schaefer v. Schaefer, 245 Iowa 1343, 1350, 66 N. W. 2d 428, 
433 (1954); cf. White v. White, 138 Conn. 1, 81 A. 2d 450 (1951); 
Wyman n . Wyman, 212 N. W. 2d 368 (Minn. 1973); Camp v. Camp, 
21 Mise. 2d 908, 189 N. Y. S. 2d 561 (1959) (construing Florida 
law). While the Williams case establishes that collateral attack can 
always be mounted against the divorcing State’s finding of domicile, 
other States have provided that failure to meet the durational resi-
dency requirement is not jurisdictional and thus does not provide an 
independent basis for collateral attack, see, e. g., Schreiner v. 
Schreiner, 502 S. W. 2d 840 (Tex. Ct. Civ. App. 1973); Hammond 
n . Hammond, 45 Wash. 2d 855, 278 P. 2d 387 (1954) (construing 
Idaho law).
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for a long residency requirement to defray collateral 
attacks on state judgments seem more fanciful than real. 
If, as the majority assumes, Iowa is interested in assuring 
itself that its divorce petitioners are legitimately Iowa 
citizens, requiring petitioners to provide convincing evi-
dence of bona fide domicile should be more than adequate 
to the task.9

Ill
I conclude that the course Iowa has chosen in restrict-

ing access to its divorce courts unduly interferes with the 
right to “migrate, resettle, find a new job, and start a 
new life.” Shapiro v. Thompson, 394 U. S., at 629. I 
would reverse the judgment of the District Court and 
remand for entry of an order granting relief if the court 
finds that there is a continuing controversy in this case. 
See Steffel v. Thompson, 415 U. S. 452 (1974); Johnson 
v. New York State Education Dept., 409 U. S. 75, 79 
n. 7 (1972) (Marsh all , J., concurring).

9 The majority argues that since most States require a year’s 
residence for divorce, Iowa gains refuge from the risk of collateral 
attack in the understanding solicitude of States with similar laws. 
Of course, absent unusual circumstances, a judgment by this Court 
striking down the Iowa statute would similarly affect the other 
States with one- and two-year residency requirements. For the 
same reason, the risk of subjecting Iowa to an invasion of divorce 
seekers seems minimal. If long residency requirements are held 
unconstitutional, Iowa will not stand conspicuously alone without a 
residency requirement “defense.” Moreover, its 90-day conciliation 
period, required of all divorce petitioners in the State, would still 
serve to discourage peripatetic divorce seekers who are looking for 
the quickest possible adjudication.
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INTERNATIONAL TELEPHONE & TELEGRAPH 
CORP., COMMUNICATIONS EQUIPMENT

& SYSTEMS DIVISION v. LOCAL 134, 
INTERNATIONAL BROTHER-
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Petitioner employer filed an unfair labor practice charge against 
respondent union under § 8 (b) (4) (D) of the National Labor 
Relations Act (NLRA), which makes it an unfair labor practice 
for a labor organization to induce employees to strike to force 
an employer to assign particular work to employees in a particu-
lar labor organization. Section 10 (k) of the NLRA provides 
that whenever a § 8 (b) (4) (D) unfair labor practice charge is 
filed, the National Labor Relations Board shall hear and deter-
mine the dispute out of which such unfair labor practice arose, 
unless within 10 days after notice that such charge has been filed 
the parties submit evidence that they have adjusted the dispute, 
in which case or upon compliance with the Board’s decision, such 
charge shall be dismissed. Pursuant to § 10 (k) a hearing was 
held before a hearing officer, and subsequently the Board rendered 
a decision adverse to respondent, which then indicated it would 
not comply therewith. The Board’s General Counsel thereafter 
issued a complaint on the unfair labor practice charge, and at a 
trial examiner’s hearing, at which the General Counsel was repre-
sented by the same attorney who had been the hearing officer 
in the § 10 (k) proceeding, the trial examiner concluded that 
respondent had violated §8 (b)(4)(D), and the Board issued a 
cease-and-desist order. The Court of Appeals, on respondent’s 
petition to set aside the order, agreed that respondent had violated 
§8 (b)(4)(D), but refused to enforce the order, on the ground 
that because the § 10 (k) hearing officer had participated in both 
the § 10 (k) and the § 8 (b) (4) (D) proceedings, the Board had 
not complied with the Administrative Procedure Act (APA), 5
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U. S. C. §554 (a), which prohibits commingling prosecutorial and 
adjudicatory functions in agency proceedings, and generally applies 
to “every case of adjudication required by statute to be determined 
on the record after opportunity for an agency hearing,” 5 U. S. C. 
§ 551 (7) defining “adjudication” as “agency process for the formu-
lation of an order,” and § 551 (6) defining “order” as “the whole 
or a part of a final disposition ... of an agency in a matter other 
than rule making.” Held: The APA, 5 U. S. C. § 554, does not 
govern proceedings conducted under § 10 (k) of the NLRA. Pp. 
441-448.

(a) The § 10 (k) determination is not itself a “final disposi-
tion” within the meaning of “order” and “adjudication” in 
the APA. When Congress defined “order” in terms of a “final 
disposition,” it required that “final disposition” to have some 
determinate consequences for the party to the proceeding, and 
here the Board does not order anybody to do anything at the 
conclusion of the § 10 (k) proceeding. Pp. 441-444.

(b) Nor is such determination “agency process for the formu-
lation of an order” within the meaning of 5 U. S. C. §551 (7). 
Although important practical consequences in the § 8 (b) (4) (D) 
proceeding result from the Board’s determination in the § 10 (k) 
proceeding, they do not alone make the § 10 (k) proceeding related 
to the § 8 (b) (4) (D) proceeding in a manner that would make the 
former “agency process” for the formulation of the order of the 
latter. The § 10 (k) proceeding is unlike the typical hearing 
before an administrative law judge which is then subject to con-
sideration by the agency. The issues in a § 10 (k) proceeding 
are similar to but not identical with the focus of the § 8 (b) (4) (D) 
proceeding. The standard of proof is different, and the inquiry in 
a § 8 (b) (4) (D) proceeding is whether the union engaged in for-
bidden conduct with a forbidden objective. The proceedings are 
separate, and the agency makes the determination in each of them. 
Pp. 444-448.

486 F. 2d 863, reversed and remanded.

Rehnquis t , J., delivered the opinion for a unanimous Court.

Matthew E. Murray argued the cause for petitioner. 
With him on the brief was John D. O’Brien.

Robert E. Fitzgerald, Jr., argued the cause for respond-
ent Local 134, International Brotherhood of Electrical 
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Workers. With him on the brief was Edward J. Caliban, 
Jr. Norton J. Come argued the cause for respondent Na-
tional Labor Relations Board in support of petitioner. 
With him on the brief were Solicitor General Bork, Peter 
G. Nash, John S. Irving, and Patrick Hardin. Charles 
V. Koons, Irving M. Friedman, and Harold A. Katz filed 
a brief for respondent Communications Workers of Amer-
ica in support of petitioner.

Mr . Justic e Rehnquist  delivered the opinion of the 
Court.

In 1947 Congress responded to the labor unrest caused 
by jurisdictional disputes by adding §8 (b)(4)(D) to 
the National Labor Relations Act, which made it an 
unfair labor practice for a labor organization to induce 
the employees of any employer to strike in the hopes of 
forcing an employer to assign particular work to em-
ployees in a particular labor organization.1 In the belief

1 Labor Management Relations Act, 1947, 61 Stat. 141, as amended 
by the Labor-Management Reporting and Disclosure Act of 1959, 73 
Stat. 542, §8 (b)(4)(D), 29 U. S. C. § 158 (b) (4) (D), presently 
provides:

“(b) It shall be an unfair labor practice for a labor organization 
or its agents—

“(4) (i) to engage in, or to induce or encourage any individual 
employed by any person engaged in commerce or in an indus-
try affecting commerce to engage in, a strike or a refusal in the course 
of his employment to use, manufacture, process, transport, or 
otherwise, handle or work on any goods, articles, materials, or com-
modities or to perform any services; or (ii) to threaten, coerce, or 
restrain any person engaged in commerce or in an industry affecting 
commerce, where in either case an object thereof is—

“(D) forcing or requiring any employer to assign particular work 
to employees in a particular labor organization or in a particular 
trade, craft, or class rather than to employees in another labor or-
ganization or in another trade, craft, or class, unless such employer is 
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that resolution of jurisdictional disputes was more impor-
tant to industrial peace than the imposition of unfair 
labor practice sanctions, NLRB v. Radio Engineers, 364 
U. S. 573, 576-577 (1961) (hereinafter CBS), Congress 
at the same time enacted § 10 (k), 29 U. S. C. § 160 (k),2 
to induce unions to settle their differences without await-
ing unfair labor practice proceedings and enforcement of 
Board orders by courts of appeals.

One year earlier Congress had responded to the many 
expressed concerns for fairness and regularity in the 
administrative process summarized in Wong Yang Sung 
v. McGrath, 339 U. S. 33, 36-41 (1950), by enacting the 
Administrative Procedure Act (Act).3 Section 5 of that 
Act, now 5 U. S. C. § 554, establishes requirements gov-
erning certain agency proceedings that come within the 
Act’s definition of “adjudication.” We granted certiorari 
to the Court of Appeals for the Seventh Circuit in this 

failing to conform to an order or certification of the Board deter-
mining the bargaining representative for employees performing such 
work.”

2 Title 29 U. S. C. § 160 (k) provides:
“Whenever it is charged that any person has engaged in an 

unfair labor practice within the meaning of paragraph (4) (D) of 
section 158 (b) of this title, the Board is empowered and directed 
to hear and determine the dispute out of which such unfair labor 
practice shall have arisen, unless, within ten days after notice that 
such charge has been filed, the parties to such dispute submit to 
the Board satisfactory evidence that they have adjusted, or agreed 
upon methods for the voluntary adjustment of, the dispute. Upon 
compliance by the parties to the dispute with the decision of the 
Board or upon such voluntary adjustment of the dispute, such charge 
shall be dismissed.”

3 60 Stat. 237, as codified by an Act to enact Title 5, United States 
Code, 80 Stat. 378. Slight modifications in the Act sections un-
der consideration in this case were made at the time of codification, 
but no substantive changes were intended. H. R. Rep. No. 901, 
89th Cong., 1st Sess., 3 (1965); S. Rep. No. 1380, 89th Cong., 2d 
Sess., 18 (1966).
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case, 416 U. S. 981 (1974), to review its conclusion that 
5 U. S. C. § 554 applied to a § 10 (k) proceeding conducted 
by the Board, 486 F. 2d 863 (1973). Another Court of 
Appeals had decided a short time earlier that such a 
Board proceeding was not subject to § 554, Bricklayers 
v. NLRB, 155 U. S. App. D. C. 47, 475 F. 2d 1316 (1973).

The case now before us arose out of a jurisdictional 
dispute between respondent Local 134 of the Interna-
tional Brotherhood of Electrical Workers (IBEW) (here-
after respondent) and the Communications Workers of 
America (CWA) over whose members would perform 
certain telephone installation work in Cook County, Ill. 
Petitioner International Telephone & Telegraph Corp., 
which had a nationwide collective-bargaining agreement 
with the CWA, had established a communications equip-
ment and systems division to sell and install private tele-
phone systems.4 In 1970 petitioner entered into a con-
tract with the village of Elk Grove, Ill., for the installation 
and sale of a switching system and related telephone and 
circuitry work. Since employees of the Illinois Bell 
Telephone Co., who were members of respondent, had 
already run trunklines from the local operating tele-
phone system to the Administrative Office of the village, 
petitioner’s contract covered only the remaining two 
stages necessary to complete installation of the system. 
First the telephone cable had to be routed from the 
telephone room in the basement to the telephone instru-
ments in particular rooms and offices by a process 
known as “pulling cable”; petitioner subcontracted this 
work to the C. A. Riley Electric Construction Co.,

4 The division was organized to take advantage of a ruling by the 
Federal Communications Commission that private telephone systems 
could be interconnected with an operating telephone company system. 
Use of the Carterfone Device in Message Toll Telephone Service, 13 
F. C. C. 2d 420 (1968).
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whose employees are represented by respondent. Sec-
ond, by a process known as “terminating the cable,” 
the cable would be connected to the telephone instru-
ments. Petitioner planned to have its own technicians, 
who were represented by the CWA, perform this work.

C. A. Riley had hoped to perform the terminating work 
and inquired of petitioner’s supervisor whether that was 
possible. The supervisor informed Riley of petitioner’s 
plan to have its own employees do the work, and Riley 
told the supervisor that petitioner’s representatives had 
better meet with the business agent of respondent. On 
two occasions petitioner’s representatives met with the 
union business agent, who told them that respondent 
installed all telephone equipment in Cook County and 
that CWA members would install no telephone equip-
ment in Cook County. On the second occasion the 
respondent’s business agent was quite explicit: “We’d 
better get that work or there will be trouble.” 5

When CWA employees appeared at the jobsite on 
December 3, 1970, to begin their portion of the work, 
all of respondent’s members left their jobs.6 That after-

5197 N. L. R. B. 879, 881 (1972).
G The respondent’s business agent had been notified the previous 

evening that petitioner’s employees would begin their work on De-
cember 3. When petitioner’s two employees reported to the base-
ment telephone room for work, two of respondent’s members, who 
were employed by the Illinois Bell Telephone Co., packed up 
their tools and left because they would not work with CWA mem-
bers. Respondent’s steward entered the room and demanded to see 
petitioner’s employees’ union cards. When they could not produce 
Local 134 membership cards, the steward announced, “I can’t work 
here” or “we can’t work here.” Ibid. After this comment, four or 
five employees of the Johnson Electric Co., who also were members 
of Local 134, drifted away. At a coffee break a few moments later, 
the steward told all the assembled members of Local 134 that he was 
going home because he did not want to work with “nonunion” men.
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noon a representative of the village of Elk Grove met 
with petitioner’s regional sales manager, and they agreed 
to pull petitioner’s employees off the job temporarily. 
Representatives of respondent were informed, and all 
Local 134 employees thereafter returned to work.7

On December 3, 1970, petitioner filed a charge alleging 
that respondent had violated § 8 (b) (4) (D) of the Na-
tional Labor Relations Act, 29 U. S. C. § 158 (b)(4)(D). 
The Board’s Regional Director found reasonable cause to 
believe that the charge had merit and proceeded in 
accordance with the language of § 10 (k):

“Whenever it is charged that any person has en-
gaged in an unfair labor practice within the meaning 
of paragraph (4)(D) of section 158 (b) of this title, 
the Board is empowered and directed to hear and 
determine the dispute out of which such unfair labor 
practice shall have arisen, unless, within ten days 
after notice that such charge has been filed, the 
parties to such dispute submit to the Board satis-
factory evidence that they have adjusted, or agreed 
upon methods for the voluntary adjustment of, the 
dispute. Upon compliance by the parties to the 
dispute with the decision of the Board or upon such 
voluntary adjustment of the dispute, such charge 
shall be dismissed.” 29 U. S. C. § 160 (k).

Respondent was notified that a hearing would be con-
ducted by a hearing officer8 upon the dispute alleged in

The other Local 134 members also left the jobsite at that time, and 
none worked on the job for the rest of the day.

7 Petitioner’s employees remained off the job until December 21, 
at which time they returned and performed the terminating work. 
Respondent’s members, who had worked on the project as employees 
of Riley, Illinois Bell, and the Johnson Electric Co., had com-
pleted their work by December 21 so that no second confrontation 
occurred.

8 The Board’s regulations provided that a “hearing officer” is
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the charge, and the hearing was held on March 12, 15, 
and 17, 1971, with Stephen S. Schulson, an attorney in 
the regional office, presiding. All parties appeared at 
the hearing and were given full opportunity to be heard, 
to examine and cross-examine witnesses, and to adduce 
evidence bearing on the issues. In accordance with 
NLRB regulations, the record was transmitted to the 
Board for decision without any recommendation from 
the hearing officer? The Board received briefs from 
petitioner, respondent, and the CWA, and concluded that 
employees represented by the CWA were entitled to per-
form the work in dispute. 191 N. L. R. B. 828 (1971). 
On August 30, 1971, respondent notified the Regional 
Director that it would not comply with the Board’s 
§ 10 (k) determination. The Regional Director, on 
behalf of the Board’s General Counsel, then issued a 
complaint upon the § 8 (b)(4)(D) unfair labor practice 
charge that had been held in abeyance pending the 
attempt to resolve the dispute pursuant to the § 10 (k) 
proceeding. At the hearing before a trial examiner, the 
General Counsel was represented by the same attorney 
who had presided over the compilation of testimony for 

“the agent of the Board conducting the hearing in a proceeding 
under section 9 or in a dispute proceeding under section 10 (k) of 
the act.” 29 CFR § 102.6 (1971). A hearing officer “normally is an 
attorney or field examiner attached to the regional office but may be 
another qualified official.” 29 CFR § 101.20(c). The “hearing 
officer” is to be distinguished from a “trial examiner,” who presides 
over unfair labor practice proceedings. 29 CFR § 102.6. The Board’s 
current regulation is identical to the regulation in force at the time of 
the § 10 (k) proceeding of the present case except that the term 
“trial examiner” has been changed to “administrative law judge,” 29 
CFR § 102.6 (1974). See 37 Fed. Reg. 16787 (1972).

9 The Board’s regulations, 29 CFR §101.34, require the hearing 
officer to transmit the record to the Board but provide that he 
shall make “no recommendations in regard to resolution of the 
dispute.”
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the Board in the § 10 (k) proceeding. The trial 
examiner concluded that respondent had violated § 8 
(b)(4)(D) and he recommended that it be ordered to 
cease its unlawful conduct; exceptions were filed with 
the Board10 which it overruled in ordering respond-
ent to cease and desist from its unlawful conduct. 197 
N. L. R. B. 879 (1972).

Respondent filed a petition to review and set aside the 
Board’s order in the Court of Appeals for the Seventh 
Circuit, and the Board filed a cross-application for en-
forcement of its order.11 The Court of Appeals found 
respondent’s conduct to be “the very activity § 8 (b)(4) 
(D) was intended to prohibit,” 486 F. 2d, at 866, but 
refused to enforce the Board’s order because it decided 
that the Board had not complied with the Act, 5 U. S. C. 
§ 554.12 The court was under the impression that the

10 Exception 16 brought to the Board’s attention the failure of the 
trial examiner to address respondent’s argument that the Act had 
been violated by the participation of attorney Schulson in both 
the § 10 (k) and § 8 (b) (4) (D) proceedings. Since the issue of the 
applicability of the Act was presented to the Board, the Court of 
Appeals was entitled to consider the objection, and so are we. 29 
U. S. C. §§ 160 (e)-(f).

11 Ibid.
12 Title 5 U. S. C. § 554 provides:
“(a) This section applies, according to the provisions thereof, in 

every case of adjudication required by statute to be determined on 
the record after opportunity for an agency hearing, except to the 
extent that there is involved—

“(1) a matter subject to a subsequent trial of the law and the 
facts de novo in a court;

“(2) the selection or tenure of an employee, except a hearing 
examiner appointed under section 3105 of this title;

“(3) proceedings in which decisions rest solely on inspections, tests, 
or elections;

“ (4) the conduct of military or foreign affairs functions;
“(5) cases in which an agency is acting as an agent for a court; or
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parties had “admitted that § 554 applies to § 10 (k) hear-
ings,” 486 F. 2d, at 867, and regarded the participation by 
Schulson in both proceedings as a violation of 5 U. S. C. 

“(6) the certification of worker representatives.
“(b) Persons entitled to notice of an agency hearing shall be timely 

informed of—
“(1) the time, place, and nature of the hearings;
“(2) the legal authority and jurisdiction under which the hear-

ing is to be held; and
“(3) the matters of fact and law asserted.

“When private persons are the moving parties, other parties to the 
proceeding shall give prompt notice of issues controverted in fact or 
law; and in other instances agencies may by rule require responsive 
pleading. In fixing the time and place for hearings, due regard shall 
be had for the convenience and necessity of the parties or their 
representatives.

“(c) The agency shall give all interested parties opportunity for— 
“(1) the submission and consideration of facts, arguments, offers 

of settlement, or proposals of adjustment when time, the nature of 
the proceeding, and the public interest permit; and

“(2) to the extent that the parties are unable so to determine a 
controversy by consent, hearing and decision on notice and in 
accordance with sections 556 and 557 of this title.

“(d) The employee who presides at the reception of evidence 
pursuant to section 556 of this title shall make the recommended 
decision or initial decision required by section 557 of this title, un-
less he becomes unavailable to the agency. Except to the extent 
required for the disposition of ex parte matters as authorized by law, 
such an employee may not—

“(1) consult a person or party on a fact in issue, unless on notice 
and opportunity for all parties to participate; or

“(2) be responsible to or subject to the supervision or direction 
of an employee or agent engaged in the performance of investigative 
or prosecuting functions for an agency.
“An employee or agent engaged in the performance of investigative 
or prosecuting functions for an agency in a case may not, in that or a 
factually related case, participate or advise in the decision, recom-
mended decision, or agency review pursuant to section 557 of this 



438 OCTOBER TERM, 1974

Opinion of the Court 419U.S.

§ 554 (d), which prohibits commingling prosecutorial and 
adjudicatory functions. See n. 12, supra. Even though 
the Board had argued that the § 10 (k) proceeding “was 
without binding effect on anyone” so that “it was not im-
proper for the same person to perform the functions of 
hearing officer and subsequently prosecute an unfair labor 
practice charge based upon the evidence adduced at that 
hearing,” the Court of Appeals relied upon this Court’s 
opinion in NLRB v. Plasterers’ Union, 404 U. S. 116 
(1971), to support its conclusion that “the hearing 
officer’s rulings at the § 10 (k) hearing largely de-
termine what evidence the Board will have to consider 
at the Unfair Labor Practice Hearing . . . .” 486 F. 2d, 
at 866-867. With that perspective, the Court of Appeals 
found the attorney’s participation to be “plainly incon-
sistent with both the spirit and the letter of the Act.” 
Id., at 868.

I
To determine whether § 554 governs proceedings con-

ducted under § 10 (k) of the National Labor Relations 
Act necessitates some understanding of both statutory 
provisions which, as noted above, were enacted within a 
year of each other. The Administrative Procedure Act 
was aptly described in Wong Yang Sung, supra, as “a 
new, basic and comprehensive regulation of procedures 
in many agencies,” 339 U. S., at 36. The Court there

title, except as witness or counsel in public proceedings. This sub-
section does not apply—

“ (A) in determining applications for initial licenses;
“(B) to proceedings involving the validity or application of rates, 

facilities, or practices of public utilities or carriers; or
“(C) to the agency or a member or members of the body com-

prising the agency.
“ (e) The agency, with like effect as in the case of other orders, and 

in its sound discretion, may issue a declaratory order to terminate a 
controversy or remove uncertainty.”
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further observed that the Act “contains many compro-
mises and generalities and, no doubt, some ambiguities.” 
Id., at 40-41. Because it was designed to regulate ad-
ministrative proceedings throughout a wide spectrum of 
agency activities, its language is necessarily abstract in 
many places. The more we may know about the partic-
ular agency proceeding to which the Act is sought to be 
applied, the better we will be able to apply it.

The events leading up to the enactment of §§ 8 
(b)(4)(D) and 10 (k) have been recounted by this 
Court in CBS, supra, and Plasterers’ Union, supra, 
and need not here be reviewed in detail. Congress made 
the judgment “that it is more important to industrial 
peace that jurisdictional disputes be settled permanently 
than it is that unfair labor practice sanctions for jurisdic-
tional strikes be imposed upon unions.” CBS, 364 U. S., 
at 577. Voluntary and therefore prompt resolution of 
such jurisdictional disputes is encouraged both by the 1 fl- 
day grace period following notice of the filing of an unfair 
labor practice charge, and by the dismissal of such a 
charge if the union complies with the Board’s adverse 
§ 10 (k) determination. 29 CFR § 101.36.

To effectuate the congressional objective of prompt 
resolution of jurisdictional disputes, almost from the date 
of the enactment of § 10 (k), the Board has applied pro-
cedures to proceedings under that section that are quite 
different from those of a proceeding under § 8 (b) (4) (D). 
The § 10 (k) hearing is described in the Board’s 
regulations:

“If the parties have not adjusted the dispute or 
agreed upon methods of voluntary adjustment, a 
hearing, usually open to the public, is held before a 
hearing officer. The hearing is nonadversary in 
character, and the primary interest of the hearing 
officer is to insure that the record contains as full a 
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statement of the pertinent facts as may be necessary 
for a determination of the issues by the Board. All 
parties are afforded full opportunity to present their 
respective positions and to produce evidence in sup-
port of their contentions. The parties are permitted 
to argue orally on the record before the hearing 
officer. At the close of the hearing, the case is trans-
mitted to the Board for decision. The hearing offi-
cer prepares an analysis of the issues and the evi-
dence, but makes no recommendations in regard to 
resolution of the dispute.” 29 CFR § 101.34.

Streamlined procedures were both designed and justified 
because “the decision in the proceedings under Section 
10 (k) is a preliminary administrative determination 
made for the purpose of attempting to resolve a dispute 
within the meaning of that section; the unfair labor 
practice itself is litigated at a subsequent hearing before a 
Trial Examiner in the event the dispute remains unre-
solved.” National Union of Marine Cooks & Stewards 
{Irwin-Lyons Lumber Co.), 83 N. L. R. B. 341 (1949).13

13 The Board has adhered consistently to this position. See, e. g., 
International Longshoremen’s & Warehousemen’s Union (General 
Ore, Inc.), 124 N. L. R. B. 626, 628-629 (1959):

“It is well established that Section 8 of the Administrative Pro-
cedure Act, which provides for the issuance of the initial decision by 
the hearing officer, does not apply to a proceeding under Section 
10 (k). Under Section 101.30 of the Statements of Procedure and 
Section 102.80 of the Board’s Rules and Regulations, Series 7, the 
hearing under Section 10 (k) is nonadversary in character and, ac-
cording to the procedure adopted therefor, conducted in the same way 
as a hearing in a representation proceeding. The Board adopted 
such procedure because the decision under Section 10 (k) is a pre-
liminary administrative determination made for the purpose of at-
tempting to resolve a dispute within the meaning of that section. 
The unfair labor practice itself is litigated at a subsequent hearing 
before a Trial Examiner if the dispute remains unresolved. It is to 
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The Board concluded from this analysis of the nature 
of the § 10 (k) proceeding that the provisions of the 
Act governing adjudications were not applicable. While 
an agency’s interpretation of the Act may not be entitled 
to the same weight as the agency’s interpretation of its 
own substantive mandate, see United States n . Florida 
East Coast R. Co., 410 U. S. 224, 236 n. 6 (1973), 
its characterization of its own proceeding is entitled to 
weight, and that characterization may in turn have rele-
vance in determining the applicability of the Act.

II
The question which we must decide here is whether 

the § 10 (k) determination is an “adjudication” governed 
by the Act, 5 U. S. C. § 554. The Court of Appeals did 
not consider in any detail whether § 554 governs § 10 (k) 
proceedings since it was under the impression that the 
parties had conceded the general applicability of this 

the subsequent adversary proceeding, which leads to a final Board 
determination, that Section 8 of the Administrative Procedure Act 
applies. The primary function of the hearing officer, who is acting 
under the delegation of authority from the Board, in a nonadversary 
proceeding is to insure that the record contains a full statement of 
pertinent facts as may be necessary for the determination of the 
dispute by the Board. The hearing officer makes no recommenda-
tions in regard to the resolution of the dispute. While we think 
it better practice not to assign a Board agent who has previously 
engaged in the performance of investigative and prosecuting func-
tions for the Agency to act as a hearing officer in the same or in a 
related case, we find that the Longshoremen in the instant case was 
not prejudiced by such assignment. The Longshoremen does not 
allege that it was denied the opportunity to present evidence in 
support of its contentions, or that it was prejudiced in any other 
manner by the conduct of the hearing officer.” (Footnotes omitted.) 
In General Ore, unlike the present case, the hearing officer had previ-
ously represented the General Counsel in proceedings factually re-
lated to the § 10 (k) proceeding at which he later presided.
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section to such hearings. 486 F. 2d, at 867. Petitioner 
and the Board contend that the Court of Appeals was 
mistaken with respect to any such concession, and state 
that they argued both in their principal briefs and in 
their petitions for rehearing that § 554 was not appli-
cable. Respondent acknowledges that no such conces-
sion was made,14 and we therefore address the issue on 
its merits.

If one were to start with the proposition that all ad-
ministrative action falls into one of two categories, rule-
making or adjudication, the § 10 (k) determination cer-
tainly is closer to the latter than to the former. But such 
light as we have on the intention of Congress when 
it enacted the Act does not indicate that this is a 
sound starting point. Knowledgeable authorities in this 
field observed shortly after passage of the Act that 
“certain types of agency action are neither rule mak-
ing nor adjudication.” Ginnane, “Rule Making,” “Ad-
judication” and Exemptions Under the Administrative 
Procedure Act, 95 U. Pa. L. Rev. 621, 633 (1947); 
Netterville, The Administrative Procedure Act: A Study 
in Interpretation, 20 Geo. Wash. L. Rev. 1, 33 (1951); 
cf. Attorney General’s Manual on the Administrative 
Procedure Act 40 (1947).

Section 554 applies “in every case of adjudication 
required by statute to be determined on the record 
after opportunity for an agency hearing,”15 and 5

14 Tr. of Oral Arg. 20.
15 The Board, which did not join with petitioner in seeking review 

of this case but which is nevertheless a party to the case under this 
Court’s Rule 21 (4), urges that even if the § 10 (k) proceeding is an 
“adjudication” under the Act, the language in § 10 (k) directing the 
Board “to hear and determine the dispute” is not sufficient to bring 
the proceeding within the language of 5 U. S. C. § 554, which operates 
in the case of adjudications “required by statute to be determined 
on the record after opportunity for an agency hearing.” In light 
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U. S. C. §551(7), defines “adjudication” as “agency 
process for the formulation of an order”; “order” 
is in turn defined as “the whole or a part of a 
final disposition ... of an agency in a matter other than 
rule making but including licensing,” 5 U. S. C. § 551 (6). 
While one might argue that an intermediate proceeding 
within an agency is necessarily a “part” of a “final order,” 
we think a sounder interpretation of the language Con-
gress used is that the phrase “whole or a part” refers to 
components of that which is itself the final disposition 
required by the definition of “order” in § 551 (6). In-
termediate proceedings within an agency may be subject 
to the provisions of § 554, however, by virtue of the fact 
that they are “agency process for the formulation of an 
order” rather than because their product is a “part” of 
the final disposition. Thus if the Board’s § 10 (k) de-
termination is itself a “final disposition” of a Board pro-
ceeding or is “agency process for the formulation” of an 
order in a resulting § 8(b)(4)(D) proceeding, then the 
§ 10 (k) proceeding is governed by 5 U. S. C. § 554.

In a tautological sense, of course, the Board’s deter-
mination in a § 10 (k) proceeding is a “final disposition” 
of that proceeding, but we think that when Congress de-
fined “order” in terms of a “final disposition,” it required 
that “final disposition” to have some determinate con-
sequences for the party to the proceeding. The Board 
does not order anybody to do anything at the conclusion 
of a § 10 (k) proceeding. As the Attorney General’s 
Manual on the Administrative Procedure Act 40 (1947) 
observed: “[I]nvestigatory proceedings, no matter how 
formal, which do not lead to the issuance of an order 
containing the element of final disposition as required 
by the definition, do not constitute adjudication.” This

of our disposition of the case it is unnecessary to address this 
contention.
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Court noted in Plasterers’ Union, 404 U. S., at 126, that 
“the § 10 (k) decision standing alone, binds no one.” 
We conclude, therefore, that the § 10 (k) determination 
is not itself a “final disposition” within the meaning of 
“order” and “adjudication” in 5 U. S. C. §§ 551 (6), (7).

Respondent’s principal argument for affirmance of this 
case rests on the contention that although the § 10 (k) 
determination may not itself be a “final disposition,” and 
therefore an “order,” it is “agency process for the formu-
lation” of the ultimate §8 (b)(4)(D) order that the 
Board may issue.

There are undoubtedly important practical conse-
quences in the §8 (b)(4)(D) proceeding that result 
from the Board’s determination in the § 10 (k) proceed-
ing. These were described in the following language in 
Plasterers’ Union, supra, at 126-127:

“[T]he impact of the § 10 (k) decision is felt in the 
§ 8 (b)(4)(D) hearing because for all practical pur-
poses the Board’s award determines who will prevail 
in the unfair labor practice proceeding. If the 
picketing union persists in its conduct despite a § 10 
(k) decision against it, a §8 (b)(4)(D) complaint 
issues and the union will likely be found guilty of an 
unfair labor practice and be ordered to cease and 
desist. On the other hand, if that union wins the 
§ 10 (k) decision and the employer does not comply, 
the employer’s §8 (b)(4)(D) case evaporates and 
the charges he filed against the picketing union will 
be dismissed. Neither the employer nor the em-
ployees to whom he has assigned the work are legally 
bound to observe the § 10 (k) decision, but both will 
lose their § 8 (b) (4) (D) protection against the 
picketing which may, as it did here, shut down the 
job. The employer will be under intense pressure, 
practically, to conform to the Board’s decision. This 
is the design of the Act; Congress provided no other
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way to implement the Board’s § 10 (k) decision.” 
(Footnote omitted.)

But we do not think that such practical consequences 
alone make the § 10 (k) proceeding related to the § 8 
(b)(4)(D) proceeding in a manner that would make the 
former “agency process” for the formulation of the order 
in the latter. The prototype of an intermediate proceed-
ing that is “agency process for the formulation of an 
order,” is a hearing before an administrative law judge 
who makes findings of fact and conclusions of law, initi-
ally decides the case, and whose recommended decision 
“becomes the decision of the agency . .. unless there is an 
appeal to, or review on motion of, the agency.” 5 U. S. C. 
§ 557 (b). All of the parties to this case, for instance, 
agree that the § 8 (b)(4)(D) unfair labor practice hear-
ing before the trial examiner (now administrative law 
judge) was subject to § 554 since it was “agency process 
for the formulation of an order.”

The relationship between the § 10 (k) proceeding and 
the §8 (b)(4)(D) proceeding, however, is quite distinct 
from the relationship between the hearing before an 
administrative law judge and ultimate review of his find-
ings and recommendations by the agency. The § 10 (k) 
proceeding has a life of its own from the time that testi-
mony is taken in the field by a hearing officer until the 
time the Board, with the record of the testimony before 
it but with no proposed findings or conclusions or recom-
mendations from the hearing officer, reaches its own 
determination. The Board’s attention in the § 10 (k) 
proceeding is not directed to ascertaining whether there 
is substantial evidence to show that a union has engaged 
in forbidden conduct with a forbidden objective. Those 
inquiries are left for the §8 (b)(4)(D) proceeding.16 

16 The Board’s powers under § 10 (k) depend upon whether there 
is reasonable cause to believe that § 8 (b) (4) (D) has been violated. 
In the present case the Board reviewed the record compiled by 
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Indeed, the Board’s § 10 (k) determination is not unlike 
an advisory opinion, since the matter may well end there. 
If the Board determines that employees of the charged 
union are entitled to the work, the § 8 (b) (4) (D) charge 
against it will be dismissed. 29 CFR § 102.91. If the 
Board determination is adverse to the charged union 
and the union accedes, the § 8 (b)(4)(D) charge will be 
dismissed and the General Counsel will not issue a com-
plaint. Ibid. Only if the union indicates that it will 
not comply with the Board’s determination are further 
proceedings necessitated, and those proceedings will be 
under §8 (b)(4)(D), not § 10 (k). As this Court ob-
served in Plasterers’ Union, 404 U. S., at 122 n. 10:

“The § 10 (k) determination is not binding as such 
even on the striking union. If that union continues 
to picket despite an adverse § 10 (k) decision, the 
Board must prove the union guilty of a § 8 (b) (4) 
(D) violation before a cease-and-desist order can 
issue. The findings and conclusions in a § 10 (k) 
proceeding are not res judicata on the unfair labor 
practice issue in the later §8 (b)(4)(D) determi-
nation. International Typographical Union, 125 
N. L. R. B. 759, 761 (1959). Both parties may put

the hearing officer and concluded that the requisite reasonable cause 
existed. The respondent suggested that certain testimonial evidence 
was incredible, but the Board observed:
“In a jurisdictional dispute context, the Board is not charged with 
finding that a violation did in fact occur, but only that there is 
reasonable cause to believe that there has been a violation. On this 
testimony, and without ruling on the credibility of the testimony in 
issue, we are satisfied that there is reasonable cause to believe that a 
violation of Section 8 (b) (4) (D) has occurred.” 191 N. L. R. B., 
at 830 (footnotes omitted).
By contrast, a union can be found guilty of committing an unfair 
labor practice only if a violation is established by a preponderance 
of the evidence. 29 U. S. C. § 160 (c).
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in new evidence at the §8 (b)(4)(D) stage, al-
though often, as in the present cases, the parties 
agree to stipulate the record of the § 10 (k) hearing 
as a basis for the Board’s determination of the unfair 
labor practice. Finally, to exercise its powers under 
§ 10 (k), the Board need only find that there is 
reasonable cause to believe that a §8 (b)(4)(D) 
violation has occurred, while in the § 8 (b) (4) (D) 
proceeding itself the Board must find by a prepon-
derance of the evidence that the picketing union has 
violated §8 (b)(4)(D). International Typograph-
ical Union, supra, at 761 n. 5 (1959).”

In each case it is the agency itself, the National Labor 
Relations Board, which makes the ultimate determina-
tion. The same issues will generally be relevant, the 
record of the earlier proceeding will be admitted in the 
later one, 29 CFR § 102.92, and the Board’s ruling on 
the merits of those issues which are common to the two 
proceedings is likely to be the same in the one as in the 
other. But the proceedings are nonetheless separate; 
the same tribunal finally determines each of them.

Were we to adopt respondent’s position that merely 
because a § 10 (k) determination has a significant prac-
tical effect on the § 8 (b) (4) (D) proceeding, it was there-
fore “agency process for the formulation” of the § 8 (b) 
(4)(D) order, we might well sweep under the definition 
of that term numerous ancillary agency proceedings that 
are distinct from the adjudications on which they have 
an effect, and which the language of the Act does not 
appear to have been designed to reach. We therefore 
decline to adopt that position. We accordingly conclude 
that a § 10 (k) determination is neither itself a final 
disposition under the definitional section of the Act, nor 
is it “agency process for the formulation of an order” 
within the meaning of that section. Proceedings under
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§ 10 (k) are therefore not governed by the Act, 5 U. S. C. 
§ 554.

Although the Board’s § 10 (k) proceedings need not 
be conducted pursuant to the Act, 5 U. S. C. § 554, the 
agency remains “free under the Act to accord litigants 
appearing before it more procedural rights than the Act 
requires,” Florida East Coast R. Co., 410 U. S., at 236 
n. 6.17 The Board’s procedures are, of course, constrained 
by the Due Process Clause of the Fifth Amendment, but 
respondent has raised no contention that attorney Schul- 
son’s participation in both proceedings approached a con-
stitutional violation.18

The judgment is reversed and the case is remanded for 
further proceedings consistent with this opinion.

It is so ordered.

17 The Board indicates that “[i]t is not general practice to use 
the same person who hears the Section 10 (k) case to investigate and 
prosecute the subsequent Section 8 (b) (4) (D) case.” Memorandum 
for the NLRB 4 n. 4.

18 There is a suggestion in the opinion of the Court of Appeals 
that the Board’s order should not be enforced even if the Act does 
not govern the § 10 (k) proceeding because the commingling of 
functions was “incompatible with the accepted norms for the proper 
administration of justice.” 486 F. 2d 863, 868. Cf. Wong Yang 
Sung v. McGrath, 339 U. S. 33 (1950). In the present case, how-
ever, attorney Schulson prosecuted the case for the General Counsel 
after he had presided at the § 10 (k) proceeding. Even if it be as-
sumed that his function at the § 10 (k) proceeding was judicial in 
nature, it is hard to see how this sequence of events would present 
the danger of commingling which the Court of Appeals saw. The 
Court of Appeals may have confused “hearing officers” with “trial 
examiners” or “hearing examiners” (now “administrative law judges”) 
who are ordinarily required to make recommended decisions, 5 
U. S. C. § 557 (b), and who must be appointed pursuant to 5 U. S. C. 
§ 3105. 486 F. 2d, at 867 n. 3.
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CERTIORARI TO THE 169TH JUDICIAL DISTRICT COURT OF 
TEXAS, BELL COUNTY

No. 73-689. Argued October 22, 1974—Decided January 15, 1975

A lawyer is not subject to the penalty of contempt for advising his 
client, during the trial of a civil case, to refuse on Fifth Amend-
ment grounds to produce material demanded by a subpoena 
duces tecum when the lawyer believes in good faith that the ma-
terial may tend to incriminate his client. To hold otherwise would 
deny the constitutional privilege against self-incrimination the 
means of its own implementation, since when a witness is so ad-
vised the advice becomes an integral part of the protection 
accorded the witness by the Fifth Amendment. Pp. 458-470.

(a) That the client in any ensuing criminal action could move 
to suppress the subpoenaed material after it had been produced 
does not afford adequate protection, because without something 
more “he would be compelled to surrender the very protection 
which the privilege is designed to guarantee,” Hofman n . United 
States, 341 U. S. 479, 486. United States v. Blue, 384 U. S. 251, 
distinguished. Pp. 461-463.

(b) Here where petitioner lawyer admitted that the allegedly 
obscene magazines subpoenaed for the purpose of enjoining their 
distribution were “of the same character” as magazines for distri-
bution of which his client had recently been convicted (so that 
petitioner had, at the very least, a reasonable basis for assuming 
that a risk of further criminal prosecution existed), and where 
there was no assurance under state law that the material could be 
suppressed and no avenue other than assertion of the privilege, 
with the risk of contempt, that would have assured appellate 
review in advance of surrendering the magazines, the advice was 
given in good faith. Pp. 468-470.

Reversed.

Burge r , C. J., delivered the opinion of the Court, in which 
Doug la s , Bre nnan , Mars hall , Powell , and Rehn qui st , JJ., 
joined. Ste wart , J., filed an opinion concurring in the result, in 
which Bla ckm un , J., joined, post, p. 470. Whit e , J., filed an 
opinion concurring in the result, post, p. 472.
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William F. Walsh argued the cause for petitioner. 
With him on the briefs were Stuart M. Nelkin and 
Michael Anthony Maness pro se.

Joe B. Dibrell argued the cause for respondent. With 
him on the briefs were John L. Hill, Attorney General 
of Texas, Larry F. York, First Assistant Attorney Gen-
eral, and Lonny F. Zwiener, Assistant Attorney General.

Mr . Chief  Justice  Burger  delivered the opinion of 
the Court.

We granted certiorari to decide whether in a state civil 
proceeding a lawyer may be cited for contempt for ad-
vising his client, a party to the litigation, that the client 
may refuse on Fifth Amendment grounds to produce sub-
poenaed material.

I
Petitioner is a lawyer. In January 1973 his client was 

convicted before a Municipal Court in the city of Temple, 
Texas, of selling seven obscene magazines in violation of 
a Temple ordinance. Six days later the client, Michael 
McKelva, was served by a Bell County deputy sheriff 
with a subpoena duces tecum directing him to produce 
52 magazines before the 169th Judicial District Court. 
The titles of the magazines were given, but no other 
description was contained in the warrant.

Under the Texas Penal Code1 upon application by 

1 Texas Penal Code, Art. 527 (Supp. 1973), regulates distribution of 
obscene articles. Generally, it provides criminal penalties for specific 
acts of distribution. In § 13, however, it provides for an injunction 
to enforce its other provisions:

“Sec. 13. The district courts of this State and the judges thereof 
shall have full power, authority, and jurisdiction, upon application 
by any district, county, or city attorney within their respective juris-
dictions, or the Attorney General to issue any and all proper restrain-
ing orders, temporary and permanent injunctions, and any other 
writs and processes appropriate to carry out and enforce the pro-
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any city attorney the district courts may issue injunctions 
to prevent illegal distribution of obscene matter. The 
subpoena here was requested by the Temple City Attor-
ney in order to obtain such an injunction. Besides 
commanding production of the magazines it ordered 
petitioner’s client to appear at a hearing on February 1, 
1973, and give testimony.

McKelva appeared represented by petitioner and an 
associate, Karl A. Maley. Earlier, Maley had filed a 
written motion to quash the subpoena. The motion 
claimed, inter alia, that the issuance of the subpoena was 
merely an attempt to require materials and testimony in 
violation of McKelva’s constitutional right not to incrimi-
nate himself.

At the hearing petitioner orally argued the motion to 
quash. He, too, contended that the city was attempting, 
through a civil proceeding, to discover evidence which 
properly should be discovered, if at all, through criminal 
process. He freely admitted that the magazines dealt 
explicitly with acts of a sexual nature, and that they were 
“of the same character” as the magazines for distribu-

visions of this article. Such restraining orders or injunctions may- 
issue to prevent any person from violating any of the provisions of 
this article. However, no restraining order or injunction shall issue 
except upon notice to the person sought to be enjoined. Such person 
shall be entitled to a trial of the issues within one day after joinder 
of issue and a decision shall be rendered by the court within two 
days of the conclusion of the trial. In the event that a final order or 
judgment of injunction be entered against the person sought to be 
enjoined, such final order or judgment shall contain a provision di-
recting the person to surrender to the sheriff of the county in which 
the action was brought any obscene matter in his possession and 
such sheriff shall be directed to seize and destroy such matter.” 
The entire article was repealed by Acts 1973, 63d Leg., c. 399, § 3 (a), 
p. 992, effective January 1, 1974. The new law does not seem to 
have any provision equivalent to § 13.
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tion of which McKelva previously had been convicted.2 
Thus, he argued, it was quite clear that a “substantial 
possibility of self-incrimination” existed if McKelva was 
required to produce the magazines. Petitioner foresaw 
possible criminal prosecution either under the Temple 
ordinance 3 again, or under Art. 527 itself.

Although petitioner claimed the Fifth Amendment’s 
protection was available in any proceeding whether civil 
or criminal, he also urged that under the circumstances 
the injunctive proceeding for which the magazines were 
subpoenaed was quasi-criminal in nature. He noted that 
it was brought under the Penal Code of Texas and con-
cluded that the city should secure a search warrant, de-
scribing with particularity the magazines it desired 
produced.

The City Attorney responded that the proceeding was 
purely civil and that “there is no contention on the part 
of the City or any attempt on the part of the City to get 
any evidence for any criminal prosecution,” and thus any 
material produced would not be incriminating. Further, 
he maintained, because there “are no criminal sanc-
tions . . . there will be no evidence that would be incrimi-
nating under the rules . . . .”

In reply petitioner drew an analogy to tax cases where, 
he argued, courts have prohibited the Internal Revenue 

2 The parties stipulated that the conviction had occurred and was 
then under appeal.

3 It appears that the Temple city criminal ordinance dealing with 
obscenity is substantially identical to the criminal provisions of Art. 
527. Texas Penal Code, Art. 527, § 12 (Supp. 1973), provides:

“Sec. 12. No city, county or other political subdivision may enact 
any regulation of obscene material which conflicts with the provisions 
of this Act; however, a city, county, or other political subdivision is 
authorized to regulate further the means and manner of distribution 
and exhibition of matter.”
At the hearing the court took judicial notice of the similarity between 
Art. 527 and the Temple criminal, ordinance. App. 29.
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Service from using subpoenas to discover records which 
might tend to incriminate taxpayers. Petitioner con-
tended that the nature of the proceeding in which 
evidence is sought is irrelevant to the compass of the 
Fifth Amendment, and that the character of the mate-
rial requested is the only relevant inquiry. He asserted 
that the sole test is whether production of the material 
would create a substantial probability of criminal prose-
cution for his client. He noted that the City Attorney’s 
representation that the city is not interested in a criminal 
prosecution “certainly does not bind for example the 
County Attorney, or anyone else . . . who might be 
interested in prosecuting such a case.”

The court then denied the motion to quash and 
petitioner’s client, McKelva, took the stand. In answer 
to preliminary questions he gave his name and address 
and stated that he was the operator of Mike’s News in 
Temple. He admitted to having been served with the 
subpoena, but when he was asked whether he had 
brought the magazines he replied: “[U]nder the advice of 
Counsel, I refuse to answer on the grounds that it may 
tend to incriminate me.” The City Attorney then moved 
the court to instruct the witness to answer, and if he 
failed to do so to hold him in contempt. The court 
asked petitioner’s cocounsel what would be a reasonable 
time to allow for the witness to bring the magazines into 
court, because the court understood the applicable rule 
to require time for compliance before a motion for con-
tempt should be entertained. Counsel replied that 
according to their position no time need be allowed 
because, in any event, the subpoena would require pro-
duction of evidence which would tend to incriminate the 
witness. The court then recessed until the afternoon 
and instructed the witness to return at that time with 
the requested magazines. Petitioner’s cocounsel said 
he understood the instruction.
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When the court reconvened, McKelva was recalled, 
and he responded negatively when the City Attorney 
asked whether he had made any effort to obtain the sub-
poenaed magazines. He did, however, acknowledge that 
he had understood the court’s order to bring them. 
After he indicated that the sole reason for his failure to 
comply was his belief that if he did so it would entail 
a substantial possibility of self-incrimination, the City 
Attorney again moved for a contempt citation. This 
time the court found McKelva in contempt and stated 
that the failure to respond would be treated as an admis-
sion that the subpoenaed magazines are obscene. Peti-
tioner objected, arguing that a person may not be penal-
ized for asserting a constitutional right by way of making 
an adverse finding against him. The judge replied that 
no finding had been made, but in view of petitioner’s 
admission that the magazines were of the same nature 
as those for which his client previously had been con-
victed, there was justification for treating a refusal to 
produce them as an admission to be considered with other 
evidence.4 Petitioner responded that he was obliged to 
assert that although the other magazines had been held 
obscene the subpoenaed magazines were not.

After other testimony was heard, McKelva was again 
recalled and the court asked him if his disobedience was 
his own decision, or if it was on the advice of counsel. 
McKelva replied that it was on the advice of counsel, 
specifically petitioner and Maley. Petitioner then asked 
his client whether he would produce the magazines 
if counsel advised him they were not incriminatory. 
McKelva replied that he would. This made it clear that 
but for the advice of counsel McKelva would have pro-
duced the subpoenaed matter.

4 The correctness of the conclusion as to inferences to be drawn 
from a witness’ failure to respond is not before us for decision.
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After a short recess the court ruled the subpoenaed 
magazines obscene, and enjoined their continued exhibi-
tion and sale. Finally, the court held petitioner 
and his cocounsel in contempt, as well as their client,5 
and fixed punishment for each of them at 10 days’ con-
finement and a $200 fine.

The judge noted his reluctance to find the attorneys 
in contempt, stating this was the first time he had ever 
done so, but he felt that the attorneys had usurped the 
authority of the court: “This Court has not been per-
mitted to rule on the admissibility of that evidence. 
You have ruled on it . . . .” Before the hearing ended, 
however, petitioner stated that he and his cocounsel had 
not deliberately and intentionally attempted to frustrate 
the court. Petitioner felt there was merely a philo-
sophical difference between counsel and the court as to 
the scope of the Fifth Amendment protection. The 
court responded that the self-incrimination defense could 
have been reached either by a motion to suppress the 
evidence after it had been produced for injunctive pur-
poses, or by an objection to an attempt to introduce it 
at a criminal trial.

The record shows no indication whatsoever of con-
tumacious conduct on the part of petitioner or his cocoun-
sel. The court appears to have been offended, in a strictly 
legal sense, only by the lawyers’ advice which caused their 
client to decline on Fifth Amendment grounds to produce 
subpoenaed material. There is nothing in the record 
to suggest that petitioner or his cocounsel acted otherwise 
than in the good-faith belief that if their client produced 
the materials he would run a substantial risk of self-
incrimination.

5 The only question presented here is the validity of the contempt 
penalty imposed upon the attorney. The validity of the contempt 
penalty imposed on petitioner’s client is not before us.
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The day the contempt citation was issued petitioner, 
on behalf of McKelva, applied to the Supreme Court of 
Texas for an original writ of habeas corpus. The same 
day that court denied the application pending further 
information to complete the record, and then finally 
denied the writ on February 5, 1973.

On February 8, 1973, petitioner filed an application on 
behalf of McKelva for a writ of habeas corpus in the 
United States District Court for the Western District of 
Texas, Waco Division. However, at 10 a. m. that day 
the judge who issued the contempt citation ordered 
McKelva released from custody although he had only 
served seven of his 10 days. The release was “for good 
behavior.”

Pursuant to Texas procedure6 the citation of the attor-
neys was reviewed by another state district judge, the 
respondent here, Judge James R. Meyers. A hearing 
was held on May 11, 1973, with the Texas Attorney 
General’s office appearing in support of the contempt 

6 “Art. 1911a. Contempt; power of courts; penalties

“Penalties for contempt
“Sec. 2. (a) Every court other than a justice court or municipal 

court may punish by a fine of not more than $500, or by confine-
ment in the county jail for not more than six months, or both, any 
person guilty of contempt of the court.

“(c) Provided, however, an officer of a court held in contempt by 
a trial court, shall, upon proper motion filed in the offended court, 
be released upon his own personal recognizance pending a determi-
nation of his guilt or innocence by a judge of a district court, other 
than the offended court. Said judge to be appointed for that pur-
pose by the presiding judge of the Administrative Judicial District 
wherein the alleged contempt occurred.

“Confinement to enforce order
“Sec. 3. Nothing in this Act affects a court’s power to confine a 

contemner in order to compel him to obey a court order.” Tex. Rev. 
Civ. Stat., Art. 1911 (Supp. 1974-1975).
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citation. The parties agreed that the burden of proof 
was on the Attorney General, and also agreed that the 
record of the injunction hearing would provide the basis 
for the court’s decision.

The court noted that it felt that the record supported 
a finding beyond a reasonable doubt that the client was 
advised not to bring the materials, and the court was 
dubious that materials displayed for public sale are pro-
tected by the Fifth Amendment. However, the court 
also stated, “I think it is a very close point.” Counsel 
for petitioner agreed that the record clearly reflected that 
petitioner had advised his client that he had a Fifth 
Amendment privilege on the issue, but claimed that it did 
not reflect that petitioner had instructed him not to bring 
the subpoenaed materials.

On October 1, 1973, Judge Meyers affirmed the finding 
of contempt but changed the penalty to a $500 fine with 
no confinement. It is that judgment which is under 
review here.

Both Texas appellate courts refused to review the 
judgment. The Texas Court of Criminal Appeals denied 
petitioner’s motion for leave to file an original applica-
tion for a writ of habeas corpus, and the Supreme Court 
of Texas also denied a petition for a writ of habeas 
corpus. Both courts’ orders were entered October 11. 
By order of Judge Meyers, personal recognizance bonds 
of petitioner and Maley were continued in order that 
Maley could seek a writ of habeas corpus from the United 
States District Court for the Western District of Texas 
and petitioner could petition for a writ of certiorari from 
this Court.

On December 20, 1973, Judge Jack Roberts of the 
United States District Court for the Western District 
of Texas, Waco Division, granted Maley’s petition for a 
writ of habeas corpus. He noted that even incorrect 
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orders from courts ordinarily must be obeyed until set 
aside, but he concluded that McKelva had asserted a 
valid Fifth Amendment privilege, and therefore neither 
he nor his lawyer could be held in contempt for asserting 
that privilege. Since civil and criminal liability under 
Art. 527 arise from the same act the judge also concluded 
that the Fifth Amendment applied even in the injunctive 
action. Indeed, he noted that the leading case of Boyd 
v. United States, 116 U. S. 616 (1886), involved for-
feiture proceedings which, “though they may be civil 
in form, are in their nature criminal.” Id., at 634. He 
held that since Maley was only acting to protect rights 
guaranteed by the Constitution to his client, “he can-
not be held in contempt.”

An appeal has been filed from that judgment and is 
now pending before the United States Court of Appeals 
for the Fifth Circuit. On April 15, 1974, we granted 
the petition for a writ of certiorari, 416 U. S. 934; we are 
advised that the case is being held pending our decision 
in this case.

II
The narrow issue in this case is whether a lawyer may 

be held in contempt for advising his client, during the 
trial of a civil case, to refuse to produce material de-
manded by a subpoena duces tecum when the lawyer be-
lieves in good faith the material may tend to incriminate 
his client.

We begin with the basic proposition that all orders 
and judgments of courts must be complied with promptly. 
If a person to whom a court directs an order believes that 
order is incorrect the remedy is to appeal, but, absent a 
stay, he must comply promptly with the order pending 
appeal. Persons who make private determinations of the 
law and refuse to obey an order generally risk criminal 
contempt even if the order is ultimately ruled incorrect. 
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Howat N. Kansas, 258 U. S. 181, 189-190 (1922); Worden 
v. Searls, 121 U. S. 14 (1887). The orderly and expedi-
tious administration of justice by the courts requires that 
“an order issued by a court with jurisdiction over the sub-
ject matter and person must be obeyed by the parties until 
it is reversed by orderly and proper proceedings.” United 
States v. Mine Workers, 330 U. S. 258, 293 (1947). 
This principle is especially applicable to orders issued 
during trial. E. g., Illinois v. Allen, 397 U. S. 337 (1970). 
Such orders must be complied with promptly and com-
pletely, for the alternative would be to frustrate and dis-
rupt the progress of the trial with issues collateral to the 
central questions in litigation. This does not mean, of 
course, that every ruling by a presiding judge must be ac-
cepted in silence. Counsel may object to a ruling. An 
objection alerts opposing counsel and the court to an issue 
so that the former may respond and the latter may be 
fully advised before ruling. United States v. La Franca, 
282 U. S. 568, 570 (1931). But, once the court has ruled, 
counsel and others involved in the action must abide by 
the ruling and comply with the court’s orders. While 
claims of error may be preserved in whatever way the 
applicable rules provide, counsel should neither engage 
the court in extended discussion once a ruling is made, 
nor advise a client not to comply.7 A lawyer who coun-

7 In a case dealing with misconduct of attorneys but decided under 
the Federal Rules of Criminal Procedure, Mr. Justice Jackson dis-
cussed these same elementary propositions:

“Of course, it is the right of counsel for every litigant to press his 
claim, even if it appears farfetched and untenable, to obtain the 
court’s considered ruling. Full enjoyment of that right, with due 
allowance for the heat of controversy, will be protected by appellate 
courts when infringed by trial courts. But if the ruling is adverse, 
it is not counsel’s right to resist or to insult the judge—his right is only 
respectfully to preserve his point for appeal. During a trial, lawyers 
must speak, each in his own time and within his allowed time, and 
with relevance and moderation. These are such obvious matters that
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seis his client not to comply with a court order during 
trial would, first, subject his client to contempt, and in 
addition, if he persisted the lawyer would be exposed to 
sanctions for obstructing the trial. Remedies for judicial 
error may be cumbersome but the injury flowing from an 
error generally is not irreparable, and orderly processes 
are imperative to the operation of the adversary system 
of justice.

When a court during trial orders a witness to reveal 
information, however, a different situation may be pre-
sented. Compliance could cause irreparable injury be-
cause appellate courts cannot always “unring the bell” 
once the information has been released. Subsequent 
appellate vindication does not necessarily have its ordi-
nary consequence of totally repairing the error. In those 
situations we have indicated the person to whom such 
an order is directed has an alternative:

“[W]e have consistently held that the necessity 
for expedition in the administration of the criminal 
law justifies putting one who seeks to resist the pro-
duction of desired information to a choice between 
compliance with a trial court’s order to produce prior 
to any review of that order, and resistance to that 
order with the concomitant possibility of an adjudi-
cation of contempt if his claims are rejected on 
appeal. Cobbledick v. United States, [309 U. S. 323 
(1940)]; Alexander v. United States, 201 U. S. 117 
(1906); cf. United States n . Blue, 384 U. S. 251 
(1966); DiBella v. United States, 369 U. S. 121 
(1962); Carroll v. United States, 354 U. S. 394 
(1957).” United States v. Ryan, 402 U. S. 530, 532- 
533 (1971).

we should not remind the bar of them were it not for the miscon-
ceptions manifest in this case.” Sacher n . United States, 343 U. S. 
1, 9 (1952).
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This method of achieving precompliance review is par-
ticularly appropriate where the Fifth Amendment privi-
lege 8 against self-incrimination is involved. The privi-
lege has ancient roots, see, e. g., Brown v. Walker, 161 U. S. 
591, 596-597 (1896); Miranda v. Arizona, 384 U. S. 436, 
458-463 (1966); see especially id., at 458 n. 27. This 
Court has always broadly construed its protection to 
assure that an individual is not compelled to produce 
evidence which later may be used against him as an 
accused in a criminal action. Counselman v. Hitchcock, 
142 U. S. 547, 562 (1892); Arndstein v. McCarthy, 254 
U. S. 71, 72-73 (1920). The protection does not merely 
encompass evidence which may lead to criminal convic-
tion, but includes information which would furnish a 
link in the chain of evidence that could lead to prosecu-
tion, as well as evidence which an individual reasonably 
believes could be used against him in a criminal prosecu-
tion. Hoffman n . United, States, 341 U. S. 479, 486 
(1951). In view of the place this privilege occupies in 
the Constitution and in our adversary system of justice, 
as well as the traditional respect for the individual that 
undergirds the privilege, the procedure described in Ryan 
seems an eminently reasonable method to allow precom-
pliance review.

In the present case the City Attorney argued that if 
petitioner’s client produced the magazines he was amply 
protected because in any ensuing criminal action he could 

8 This case deals only with the privilege against self-incrimination 
contained in the Fifth Amendment to the Constitution and made 
applicable to the States by the Fourteenth Amendment. Malloy v. 
Hogan, 378 U. S. 1 (1964). The constitutional basis for this privilege 
distinguishes it from other privileges established by state statute or 
common law such as those arising from the relation of priest and 
penitent, lawyer and client, physician and patient, and husband and 
wife. We are not now presented with questions as to the scope of 
privileges not found in the Constitution.
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always move to suppress,9 or object on Fifth Amendment 
grounds to the introduction of the magazines into evi-
dence. Laying to one side possible waiver problems that 
might arise if the witness followed that course, cf. Rogers 
v. United States, 340 U. S. 367 (1951), we nevertheless 
cannot conclude that it would afford adequate protection. 
Without something more 10 “he would be compelled to sur-
render the very protection which the privilege is designed 
to guarantee.” Hoffman n . United States, supra, at 486.

Our views as to the effectiveness of a later objection 
or motion to suppress do not conflict with United States 
v. Blue, 384 U. S. 251 (1966). There we said:

“Even if we assume that the Government did 
acquire incriminating evidence in violation of the 
Fifth Amendment, Blue would at most be entitled to 
suppress the evidence and its fruits if they were 
sought to be used against him at trial.” Id., at 255.

But the crucial distinction between that case and the 
instant question is that there the Government indeed 
“did acquire” the information. Blue had turned it over 

9 Counsel for respondent could cite no Texas statute or case giving 
assurance that the magazines would be suppressed because they were 
produced involuntarily so the witness could avoid a contempt citation.

10 It is important here that the witness was not granted immunity 
from prosecution on the basis of any magazines he might produce. 
Quite the contrary, he was ordered to produce after vulnerability 
to prosecution had been made only too clear to him. In response 
to the City Attorney’s assertion that he did not intend to prosecute 
based on the magazines, petitioner noted that the State or county 
might still prosecute, supra, at 452, 453, and neither the City Attor-
ney nor the judge disagreed. See n. 9, supra.

Had the witness been granted formal immunity a different case 
would be presented; in that event a witness may be compelled to 
testify. Kastigar y, United States, 406 U. S. 441 (1972). If coun-
sel, in the face of a grant of immunity, advised his client not to tes-
tify or produce information, a different question would be presented 
because the good faith of the attorney would be open to doubt.



MANESS v. MEYERS 463

449 Opinion of the Court

during a civil investigation without asserting the Fifth 
Amendment privilege. Here, on the contrary, petition-
er’s client had not yet delivered the subpoenaed mate-
rial, and he consistently and vigorously asserted his 
privilege. Here the “cat” was not yet “out of the bag” 
and reliance upon a later objection or motion to suppress 
would “let the cat out” with no assurance whatever of 
putting it back.

Thus in advising his client to resist and risk a contempt 
citation, thereby allowing precompliance appellate review 
of the claim, petitioner counseled a familiar procedure. 
Although it is clear that noncompliance risked both an 
immediate contempt citation and a final criminal con-
tempt judgment against the witness if, on appeal, peti-
tioner’s advice proved to be wrong, the issue here is 
whether petitioner, as counsel, can be penalized for good-
faith advice to claim the privilege.

It appears that here the trial judge rejected the Fifth 
Amendment claim primarily because it was raised in a 
civil11 and not a criminal case. The City Attorney relied 
most heavily on that distinction in his argument in 
opposition to the motion to quash.12 Just as vigorously, 
petitioner contended that the privilege against self-
incrimination protected his client regardless of the nature 
of the proceeding. He said:

“It is very clear that the coverage of the Fifth 
Amendment is not to be determined by the nature 
of the proceeding in which it is asserted. The Fifth 

11 Petitioner also argued, as we noted earlier, that the proceeding 
was not civil at all but rather was “quasi criminal.” App. 10. 
He noted that the proceeding was based upon “the provisions of Sec-
tion 13 of Article 527 of the Texas Penal Code.” Ibid. He viewed 
the injunctive action as a mere prelude to a criminal prosecution. 
Thus he contended that the city should have sought the magazines 
with a search warrant instead of a subpoena duces tecum.

12 Id., at 12.
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Amendment applies to all proceedings, to injunctive 
proceedings, to administrative proceedings, and to 
criminal proceedings. It applies to interrogation by 
Police Officers out of Court. It applies across the 
board. We are not talking about the context of the 
proceedings in which the privilege against self- 
incrimination is asserted. We are talking about the 
character of material that is sought to be taken from 
the person who is subject to the subpoena.

“... [T]he test in those circumstances is whether 
there is a substantial probability in requiring the 
party that is served with the subpoena to produce 
the evidence, which evidence would entail self-in-
crimination, and with the production of the maga-
zines for possible use in a criminal prosecution, and 
we say that this would amount to a violation of the 
privilege under the Fifth Amendment, and we con-
tend that it most certainly would, and that it must.” 
App. 13-14.

In overruling the claimed privilege the trial judge seems 
to have accepted the City Attorney’s contention that the 
claim is not available in a civil proceeding. We disagree.

In Kastigar v. United States, 406 U. S. 441 (1972), 
we recently reaffirmed the principle that the privilege 
against self-incrimination can be asserted “in any pro-
ceeding, civil or criminal, administrative or judicial, 
investigatory or adjudicatory.” Id., at 444; Lefkowitz v. 
Turley, 414 U. S. 70, 77 (1973); Murphy v. Waterfront 
Comm’n, 378 U. S. 52, 94 (1964) (White , J., concurring); 
McCarthy v. Arndstein, 266 U. S. 34, 40 (1924); United 
States v. Saline Bank, 1 Pet. 100 (1828); cf. Gardner n . 
Broderick, 392 U. S. 273 (1968). The trial judge seems 
to have proceeded upon the mistaken premise that peti-
tioner’s client was misadvised even to assert the privilege 
in a civil proceeding, regardless of its ultimate merit. 
This error explains the severe sanction the court placed— 
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albeit reluctantly—upon petitioner because his advice 
seemed to have caused the witness’ refusal to obey.13 
Thus the issue is whether in a civil proceeding a lawyer 
may be held in contempt for counseling a witness in 
good faith to refuse to produce court-ordered materials 
on the ground that the materials may tend to incriminate 
the witness in another proceeding. We hold that on 
this record petitioner may not be penalized even though 
his advice caused the witness to disobey the court’s order.

The privilege against compelled self-incrimination 
would be drained of its meaning if counsel, being law-
fully present,14 as here, could be penalized for advising 

13 Petitioner readily concedes that his advice indeed caused his 
client to disobey the order. When the court gave petitioner’s client 
a final chance to purge himself of the contempt citation this colloquy 
took place:

“THE COURT: Mr. McKelva, you have been adjudged to be in 
contempt of this Court for having failed to observe a subpoena 
duces tecum to bring certain matters with you as a witness. In your 
testimony with reference to why you failed to do this, you first in-
dicated that it was on the advice of Counsel that you were declining 
to obey the subpoena, and so I want to ask you directly this morn-
ing, is your disobedience to this subpoena your own decision, or is 
it on the advice of Counsel, and if so, what Counsel?

“A. It is on the advice of Counsel, sir, and Mr. Friedman, Mr. 
Maley and Mr. Maness.

“THE COURT: Does either Counsel have any questions that they 
want to ask this witness?

“MR. MANESS: Your Honor, I would only like to ask Mr. 
McKelva, in the event that his Counsel were to advise him that his 
privileges against self-incrimination were not endangered by pro-
ducing the . . . magazines in question, whether or not under those 
circumstances he would produce the magazines?

“A. I would.” App. 27.
Counsel thus took full responsibility for his client’s acts, as, of course, 
his duty to his client required.

14 Under Texas procedure and the rulings of the trial court in 
this case the client was undoubtedly entitled to consult with counsel 
at the times and in the manner he did.
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his client in good faith to assert it. The assertion of a 
testimonial privilege, as of many other rights, often 
depends upon legal advice from someone who is trained 
and skilled in the subject matter, and who may offer a 
more objective opinion. A layman may not be aware of 
the precise scope, the nuances, and boundaries of his 
Fifth Amendment privilege.15 It is not a self-execut-
ing mechanism; it can be affirmatively waived, or lost by 
not asserting it in a timely fashion. If performance of 
a lawyer’s duty to advise a client that a privilege is avail-
able exposes a lawyer to the threat of contempt for giving 
honest advice it is hardly debatable that some advocates 
may lose their zeal for forthrightness and independence.16

15 Mr . Just ice  Stewa rt  would appear to extend our reasoning 
far beyond the confines of this case. We do not agree that our rea-
soning leads “inexorably” to his conclusion. We have here a case 
where retained counsel, in a proceeding which he strenuously argued 
was not civil but quasi-criminal, has been held in contempt for ad-
vising his client that he may assert the Fifth Amendment privilege.

Reliance seems to us misplaced on the statement in Powell v. 
Alabama, 287 U. S. 45, 69 (1932), that “[i]f in any case, civil or crim-
inal, a state or federal court were arbitrarily to refuse to hear a party 
by counsel, employed by and appearing for him . . . such a refusal 
would be a denial'of a hearing, and, therefore, of due process . . . .” 
Comments in a criminal case as to the law in a civil case hardly reach 
the level of constitutional doctrine, if indeed they are any more than 
dicta. From these dicta it is argued that it as much violates due 
process to punish an attorney for advising a witness of a privilege 
as to prevent the attorney from appearing at all; also that a con-
tempt citation may “constitute an arbitrary interference with the 
constitutionally protected attorney-client relationship,” post, at 472, 
even where no constitutional privilege is involved. We need not go 
so far nor travel such a circuitous route to reach our conclusion here. 
We are not aware that the Court has ever identified a “constitution-
ally protected attorney-client” privilege of the scope postulated by 
Mr . Just ice  Stew art .

16 The American Bar Association Project on Standards for Criminal 
Justice, Defense Function § 1.6 (Approved Draft 1971) shows the 
difficulty such a situation would present for a lawyer:
“[T]he duties of a lawyer to his client are to represent his legitimate 
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There is a crucial distinction between citing a recal-
citrant witness for contempt, United States v. Ryan, 
supra, and citing the witness’ lawyer for contempt based 
only on advice given in good faith to assert the privilege 
against self-incrimination. The witness, once advised of 
the right, can choose for himself whether to risk con-
tempt in order to test the privilege before evidence is 
produced. That decision is, and should be, for the wit-
ness. But, if his lawyer may be punished for advice 
so given there is a genuine risk that a witness exposed 
to possible self-incrimination will not be advised of his 
right. Then the witness may be deprived of the oppor-
tunity to decide whether or not to assert the privilege.

An early example of this situation is found in In re 
Watts, 190 U. S. 1 (1903). There lawyers advised their 
clients in good faith that state, not federal, courts had 
bankruptcy jurisdiction over a certain property in the 
hands of a state receiver. This advice led to a collision 
between the state and federal courts, and contempt cita-
tions for the lawyers. Although this Court held that the 
lawyers’ advice was substantively incorrect, it refused to 
allow the federal contempt convictions to stand because 
there was no evidence the advice was given in bad faith. 
Id., at 32. Mr. Chief Justice Fuller, speaking for the 
Court, said:

“In the ordinary case of advice to clients, if an 
attorney acts in good faith and in the honest belief 
that his advice is well founded and in the just inter-
ests of his client, he cannot be held liable for error 
in judgment. The preservation of the independence 

interests, and considerations of personal and professional advantage 
should not influence his advice or performance.” 
The introductory comments note:
“A lawyer cannot be timorous in his representation. Courage and 
zeal in the defense of his client’s interest are qualities without which 
one cannot fully perform as an advocate.” Id., at 146.
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of the bar is too vital to the due administration of 
justice to allow of the application of any other gen-
eral rule.” Id., at 29.

We conclude that an advocate is not subject to the 
penalty of contempt for advising his client, in good faith, 
to assert the Fifth Amendment privilege against self-
incrimination in any proceeding embracing the power to 
compel testimony. To hold otherwise would deny the 
constitutional privilege against self-incrimination the 
means of its own implementation. When a witness is so 
advised the advice becomes an integral part of the pro-
tection accorded the witness by the Fifth Amendment.

Ill
In applying these principles it is important to note 

what this case does not involve: the claim is not based 
solely on privacy; this is not a case where state law is 
clear that a response to compulsory process under protest 
renders the response inadmissible in any criminal prose-
cution against the witness; most important, there is no 
contention here as to lack of good faith or reasonable 
grounds for assertion of a Fifth Amendment claim.

Both in a pretrial written motion and orally during 
trial, petitioner cogently stated his reasons for believing 
the privilege applied:

“In view of the fact that there is this substantial 
possibility of self-incrimination; in view of the fact 
that seven other magazines that are of the same 
character as the . . . magazines named in the sub-
poena, that they have provided the basis for past 
criminal prosecutions; in view of the fact that 
criminal prosecutions are not only a very definite 
possibility, they are in fact a pronounced possibility, 
and so there is little reasonable doubt in these cir-
cumstances that the subpoena should be quashed
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because in fact it seeks to compel the person named 
in the subpoena to incriminate himself, and, of 
course, this is prohibited by the Fifth Amendment 
to the Constitution of the United States.” App. 
9-10.

Petitioner stated that the magazines were “of the same 
character” 17 as magazines for distribution of which his 
client had recently suffered a criminal conviction. There 
was therefore, at the very least, a reasonable basis for 
petitioner to assume that a risk of further criminal prose-
cution existed.18 Both sides agree that the record is 
devoid of evidence of contumacious conduct or any dis-
respect for the court, cf., e. g., In re Little, 404 U. S. 553, 
554—555 (1972). The highly professional tone of the 
proceeding is revealed by the statements of the judge, 
and by petitioner’s closing comments to the judge after 
he had been cited for contempt:

“If it please the Court, I certainly appreciate the 
Court’s position. I think what we have here is not 
a situation, and I hope this is correct, where Counsel 
have deliberately and intentionally attempted to 
frustrate the Court. I think that rather what we 
have is where there is a philosophical difference 
between Counsel for the Defendant and the Court 
with regard to the applicable law as to self-incrimi-
nation and the production of evidence in a civil 
case.” App. 32.

17 Petitioner’s concession that the subpoenaed magazines were of 
the same character was not an admission they were obscene. His 
contention seems to have been that they were sufficiently like those 
for which his client previously had been convicted as to raise the 
possibility of prosecution, and thus to allow assertion of the Fifth 
Amendment privilege.

18 In view of our disposition of this case upon other grounds we 
need not, and do not, decide whether the Fifth Amendment privilege 
actually encompasses these magazines.
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On this record, with no state statute or rule guaranteeing 
a privilege or assuring that at a later criminal prosecution 
the compelled magazines would be inadmissible, it ap-
pears that there was no avenue other than assertion of 
the privilege, with the risk of contempt, that would have 
provided assurance of appellate review in advance of sur-
rendering the magazines. We are satisfied that peti-
tioner properly performed his duties as an advocate here, 
and he cannot suffer any penalty for performing such 
duties in good faith.19

Reversed.

Mr . Justi ce  Stewart , with whom Mr . Justic e  Black - 
mun  joins, concurring in the result.

The Court today holds that the constitutional priv-
ilege against compulsory self-incrimination embraces the 
right of a testifying party to the unfettered advice of 
counsel in a civil proceeding. As the Court puts the 
matter, a “layman may not be aware of the precise 
scope, the nuances, and boundaries of his Fifth Amend-
ment privilege. It is not a self-executing mechanism; 
it can be affirmatively waived, or lost by not asserting 
it in a timely fashion. ... [I]f his lawyer may be 
punished for advice so given there is a genuine risk that 
a witness exposed to possible self-incrimination will not 
be advised of his right. Then the witness may be de-
prived of the opportunity to decide whether or not to 
assert the privilege.” Ante, at 466-467.

19 We recognize that there may be instances where advice to plead 
the Fifth Amendment could be given in bad faith, or could be 
patently frivolous or for purposes of delay, and such instances 
would present far different issues from those here. See Cole v. United 
States, 329 F. 2d 437 (CA9), cert, denied, 377 U. S. 954 (1964) ; 
United States v. Cioffi, 493 F. 2d 1111, 1119 (CA2), cert, denied, 419 
U. S. 917 (1974).
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The premise underlying the conclusion that the con-
stitutional privilege against compulsory self-incrimination 
includes the right to the unfettered advice of counsel in 
civil proceedings must be that there is a constitutional 
right, also derived from the privilege against compulsory 
self-incrimination, to some advice of counsel concerning 
the privilege in the first place. The Court’s rationale 
thus inexorably implies that counsel must be appointed 
for any indigent witness, whether or not he is a party, in 
any proceeding in which his testimony can be compelled. 
For surely few indigents will be more cognizant than was 
Maness’ client of the privilege against compulsory self-
incrimination, let alone aware of the “nuances” of the 
privilege. Unless counsel is appointed, these indigents 
will be deprived, just as surely as Maness’ client would 
have been had he not been advised by Maness, of 
the opportunity to decide whether to assert their con-
stitutional privilege. “To hold otherwise would deny 
the constitutional privilege against self-incrimination the 
means of its own implementation.” Ante, at 468.

I am unwilling to go that far toward recognizing an 
unqualified right to appointed counsel in civil proceedings 
in a case that does not demand it. But I concur in the 
Court’s judgment upon a wholly different ground.

More than 40 years ago the Court recognized a due 
process right to retained counsel in civil proceedings. “If 
in any case, civil or criminal, a state or federal court were 
arbitrarily to refuse to hear a party by counsel, employed 
by and appearing for him, it reasonably may not be 
doubted that such a refusal would be a denial of a hear-
ing, and, therefore, of due process in the constitutional 
sense.” Powell v. Alabama, 287 U. S. 45, 69. It requires 
no expansion of this well-established principle to hold 
that just as a state court may not arbitrarily prohibit 
retained counsel’s presence in a courtroom, so too it may 
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not arbitrarily prohibit or punish good-faith advice given 
by retained counsel. The “right to be heard by counsel” 
is frustrated equally by denying the right to have counsel 
present during trial as by preventing counsel, once in the 
courtroom, from giving good-fait-h professional advice to 
his client.

The right to be advised by retained counsel in a civil 
proceeding does not, of course, guarantee a lawyer abso-
lute immunity for advice he gives to his client. Whether 
a contempt citation constitutes an arbitrary interference 
with the constitutionally protected attorney-client rela-
tionship depends on both the tenor of the advice and the 
circumstances under which it is given. It does not de-
pend solely on the nature of the legal issue involved. Ad-
vice to invoke a state-recognized testimonial privilege, 
for example, may be just as essential to the discharge of 
a lawyer’s responsibility to his client as was Maness’ ad-
vice to invoke the constitutional privilege against com-
pulsory self-incrimination.

The Court’s opinion and Mr . Justice  White ’s con-
curring opinion fully explain the circumstances that in 
this case justified Maness’ advice to his client to refuse to 
comply with the trial judge’s order to produce the sub-
poenaed material. Under these circumstances Maness 
did no more than properly perform the conventional 
service of a lawyer. To punish him for performing his 
professional duty in good faith would be an arbitrary 
interference with his client’s right to the presence and 
advice of retained counsel—and thus a denial of due 
process of law.

Mr . Just ice  White , concurring in the result.
The issue in this case is not simply whether a lawyer 

may be held in contempt for advising his client to 
plead the Fifth Amendment. Obviously, put that 
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way, he may not. The issue is whether, after his client’s 
self-incrimination objection to testifying or complying 
with a subpoena is overruled and his client is ordered to 
answer, the lawyer is in contempt of court when he ad-
vises the client not to obey the court’s order. I agree 
with the Court’s judgment that the contempt judgment 
against the lawyer cannot stand in the circumstances of 
this case.

Although the proceeding in which he is called is not 
criminal, it is established that a witness may not be 
required to answer a question if there is some rational 
basis for believing that it will incriminate him, at least 
without at that time being assured that neither it nor its 
fruits may be used against him. The object of the 
Amendment “was to insure that a person should not be 
compelled, when acting as a witness in any investigation, 
to give testimony which might tend to show that he him-
self had committed a crime.” Counselman v. Hitchcock, 
142 U. S. 547, 562 (1892); McCarthy v. Arndstein, 266 
U. S. 34, 40 (1924); Lefkowitz v. Turley, 414 U. S. 70, 77 
(1973). In any of these noncriminal contexts, therefore, 
“a witness protected by the privilege may rightfully 
refuse to answer unless and until he is protected at least 
against the use of his compelled answers and evidence 
derived therefrom in any subsequent criminal case in 
which he is a defendant.” Id., at 78; Kastigar v. United 
States, 406 U. S. 441 (1972).

If the witness, having objected on Fifth Amendment 
grounds, is granted immunity against the use of his testi-
mony and its fruits in a later prosecution, our cases hold 
that the danger of self-incrimination is removed and the 
privilege wholly satisfied. The purpose of the relevant 
part of the Fifth Amendment is to prevent compelled 
self-incrimination, not to protect private information. 
Testimony demanded of a witness may be very private 
indeed, but unless it is incriminating and protected by 
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the Amendment or unless protected by one of the evi-
dentiary privileges, it must be disclosed. When the 
objection interposed is that of self-incrimination, a grant 
of immunity removes any ground for a refusal to answer 
and for a good-faith suggestion by counsel that the client 
not answer, however private his information may be. 
Should the attorney then advise his client not to answer, 
there should be no barrier to his conviction for contempt.

But what of the case, such as we have here, where the 
claim of privilege is overruled because the witness has not 
carried his burden of demonstrating to the satisfaction of 
the trial judge that the sought-after answer may incrim-
inate him and there is apparently no occasion for an as-
surance of immunity? It seems to me that in such event 
the witness is nevertheless protected by a constitutionally 
imposed use immunity if he answers in response to the 
order and under threat of contempt. If, contrary to the 
expectations of the judge but consistent with the claim 
of the witness and his lawyer, the State later finds the 
answer or its fruits incriminating and offers either against 
the witness in a criminal prosecution, the witness has a 
valid objection to the evidence on the ground that he was 
coerced by a court order to reveal it and that it is there-
fore compelled self-incrimination barred from use by the 
Fifth Amendment.

In Garrity v. New Jersey, 385 U. S. 493 (1967), the 
State Attorney General summoned police officers to an 
inquiry into the fixing of traffic tickets. Following warn-
ings that if they did not answer they would be removed 
from office and that anything they said might be used 
against them in a criminal proceeding, they were interro-
gated about the conduct of their official duties. No im-
munity of any kind was offered or available under state 
law. The questions were answered and the answers later 
used over their objections in a conspiracy prosecution of 
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the officers. The Court held that “the protection of the 
individual under the Fourteenth Amendment against 
coerced statements prohibits use in subsequent criminal 
proceedings of statements obtained under threat of re-
moval from office, and that it extends to all, whether they 
are policemen or other members of our body politic.” 
Id., at 500. Lefkowitz n . Turley, supra, reaffirmed 
this holding, 414 U. S., at 79-80, and declared that absent 
formal immunity protections, “if he is nevertheless com-
pelled to answer, his answers are inadmissible against him 
in a later criminal prosecution. Bram v. United States, 
[168 U. S. 532 (1897)]; Boyd n . United States, [116 U. S. 
616 (1886)].” Id., at 78.

Given this ultimate immunity from being incriminated 
by his responses to his interrogation, a refusal to answer 
should subject the witness to contempt without the neces-
sity of appellate review extending to the merits of the 
Fifth Amendment claim. If the State makes sufficiently 
clear that it recognizes this established rule, the attorney 
would have no business advising his client to disobey the 
court’s order to answer. But the possibility, much less 
the reality, of a compelled answer, along with its fruits, 
being immunized from later use was hardly brought home 
to this petitioner or to his client. Had the client been 
granted immunity or had he been advised of its functional 
equivalent—that although he was not immune from crim-
inal prosecution with respect to the subject matter of his 
answers, neither his answer nor its fruits could later be 
used against him, Kastigar v. United States, supra—it 
may well have been that his choice, and the advice of 
petitioner, would have been quite different.

As the matter stands, nothing of the sort was clear in 
this case to either the petitioner or to his client. As far 
as can be ascertained from this record, the trial judge in-
sisted that petitioner’s client answer without any assur-
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ance then that the forthcoming answers could not be used 
to convict him in the event that the judge was wrong about 
their not being incriminating. I therefore agree that it 
was error to hold the attorney in contempt for advising his 
client not to answer. Cf. Lefkowitz v. Turley, supra; 
Gardner v. Broderick, 392 U. S. 273 (1968); Sanitation 
Men v. Sanitation Comm’r, 392 U. S. 280 (1968). At the 
very least, if there were still a live controversy between 
the State and petitioner’s client, which apparently there 
is not, the contempt judgment would be vacated and the 
client would be given another opportunity to answer, hav-
ing in mind the controlling constitutional principles. 
Murphy n . Waterfront Comm’n, 378 U. S. 52, 80 (1964).
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Petitioners (Cousins delegates) challenged before the National Demo-
cratic Party Credentials Committee, as violative of Party guide-
lines, the seating of respondents (Wigoda delegates) who had been 
elected from Chicago districts at the March 1972 Illinois primary 
election as delegates to the 1972 Democratic National Convention 
to be held in July 1972. The Committee decided that the Cousins 
delegates should be seated instead of the Wigoda delegates, who, 
on July 8, 1972, two days before the Convention opened, were 
granted an injunction by the Illinois Circuit Court enjoining the 
Cousins group from acting as delegates at the Convention. The 
Cousins delegates nevertheless were seated by the Convention and 
functioned as delegates. The Illinois Appellate Court affirmed, 
holding that “[t]he right to sit as a delegate representing Illinois 
at the national nominating convention is governed exclusively by 
the Illinois Election Code,” and that the “interest of the State in 
protecting the effective right to participate in primaries is superior 
to whatever other interests the party itself might wish to protect.” 
In another suit, which had been brought in the District Court 
for the District of Columbia, one Keane, a Wigoda delegate, chal-
lenged the constitutionality of the Party guidelines allegedly vio-
lated in the Wigoda delegates’ selection. The District Court 
sustained one of the challenged guidelines and dismissed Keane’s 
suit while denying the Party’s counterclaim for an injunction 
against the Wigoda delegates’ proceeding with the state-court 
action. The Court of Appeals on July 5 affirmed the dismissal but 
granted the counterclaim. This Court in a per curiam opinion 
stayed the judgment of the Court of Appeals and later, having 
granted Keane’s petition for certiorari, vacated the Court of Ap-
peals’ judgment and remanded for a determination of mootness. 
The Court of Appeals thereafter held the case moot insofar as it 
involved the seating of delegates at the completed Convention and 
affirmed dismissal of the Keane suit. In addition to their argu-
ments on the merits, petitioners contend that language in the 
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per curiam established the Convention’s right to decide the Chi-
cago credentials contest, and that this Court’s action in staying, but 
not vacating, the Court of Appeals’ judgment left that judgment 
as a res judicata bar to the injunction. Held:

1. This Court’s per curiam unqualifiedly suspended the operative 
effects of the Court of Appeals judgment without resolving the 
merits of the controversy; and petitioners’ res judicata contention 
is not open for consideration, not having been pleaded and proved 
in the Circuit Court as required by state law. Pp. 485-487.

2. In the selection of candidates for national office a National 
Party Convention serves the pervasive national interest, which is 
paramount to any interest of a State in protecting the integrity 
of its electoral process, and the Circuit Court erred in issuing an 
injunction that abridged the associational rights of petitioners and 
their Party and the Party’s right to determine the composition 
of its National Convention in accordance with Party standards. 
Pp. 487-491.

14 Ill. App. 3d 460, 302 N. E. 2d 614, reversed.

Bre nnan , J., delivered the opinion of the Court, in which Doug -
las , Whit e , Marsh al l , and Bla ck mu n , JJ., joined. Rehn qui st , 
J., filed an opinion concurring in the result, in which Burge r , C. J., 
and Ste wart , J., joined, post, p. 491. Powe ll , J., filed an opinion 
concurring in part and dissenting in part, post, p. 496.

Wayne W. Whalen argued the cause for petitioners. 
With him on the briefs were John R. Schmidt, Douglas 
A. Poe, Robert L. Tucker, and John C. Tucker.

Jerome H. Torshen argued the cause for respondents. 
With him on the brief were Lawrence H. Eiger, Earl L. 
Neal, and Gayle F. Haglund*

Mr . Justice  Brennan  delivered the opinion of the 
Court.

At the March 1972 Illinois primary election, Chicago’s 
Democratic voters elected the 59 respondents (Wigoda 

*Joseph L. Rauh, Jr., John SUard, and Elliott Lichtman filed a 
brief for Americans for Democratic Action et al. as amici curiae 
urging reversal.
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delegates) as delegates to the 1972 Democratic National 
Convention to be held in July 1972 in Miami, Fla. 
Some of the 59 petitioners (Cousins delegates) chal-
lenged the seating of the Wigoda delegates before the 
Credentials Committee of the National Democratic Party 
on the ground, among others, that the slate-making pro-
cedures under which the Wigoda delegates were selected 
violated Party guidelines incorporated in the Call of the 
Convention. On June 30, 1972, the Credentials Commit-
tee sustained the Findings and Report of a Hearing Offi-
cer that the Wigoda delegates had been chosen in viola-
tion of the guidelines,1 and also adopted the Hearing Offi-

1 The Hearing Officer found violations of Guidelines A-l (minority 
group participation), A-2 (women and youth participation), A-5 
(existence of party rules), C-l (adequate public notice of party 
affairs), C-4 (timing of delegate selection), and C-6 (slate-making). 
Findings and Report of Cecil F. Poole, Hearing Officer (June 25, 
1972). Guideline C-6 was as follows:
“C-6 Slate-making

“In mandating a full and meaningful opportunity to participate in 
the delegate selection process, the 1968 Convention meant to prohibit 
any practice in the process of selection which made it difficult for 
Democrats to participate. Since the process by which individuals 
are nominated for delegate positions and slates of potential delegates 
are formed is an integral and crucial part of the process by which 
delegates are actually selected, the Commission requires State Parties 
to extend to the nominating process all guarantees of full and mean-
ingful opportunity to participate in the delegate selection process. 
When State law controls, the Commission requires State Parties to 
make all feasible efforts to repeal, amend or otherwise modify such 
laws to accomplish the stated purpose.

“Furthermore, whenever slates are presented to caucuses, meet-
ings, conventions, committees, or to voters in a primary, the Com-
mission requires State Parties to adopt procedures which assure that :

“1. the bodies making up the slates have been elected, assembled, 
or appointed for the slate-making task with adequate public notice 
that they would perform such task;

“2. those persons making up each slate have adopted procedures 
that will facilitate widespread participation in the slate-making 
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cer’s recommendation that the Wigoda delegates be un-
seated and the Cousins delegates (who had been chosen 
in June at private caucuses in Chicago) be seated in their 
stead.

On July 8, 1972, two days before the Convention 
opened, the Wigoda delegates obtained from the Circuit 
Court of Cook County, Ill., an injunction that en-
joined each of the 59 petitioners “from acting or purport-
ing to act as a delegate to the Democratic National Con-
vention . . . [and] from performing the functions of dele-
gates . . . [and] from receiving or accepting any creden-
tials, badges or other indicia of delegate status . ...” 2 

process, with the proviso that any slate presented in the name of a 
presidential candidate in a primary State be assembled with due con-
sultation with the presidential candidate or his representative.

“3. adequate procedural safeguards are provided to assure that 
the right to challenge the presented slate is more than perfunctory 
and places no undue burden on the challengers.

“When State law controls, the Commission requires State Parties 
to make all feasible efforts to repeal, amend or otherwise modify 
such laws to accomplish the stated purpose.”

For comments on the development of the guidelines, see Schmidt 
& Whalen, Credentials Contests and the 1968 and 1972 Democratic 
National Conventions, 82 Harv. L. Rev. 1438 (1969); Segal, Dele-
gate Selection Standards: The Democratic Party’s Experience, 38 
Geo. Wash. L. Rev. 873 (1970); Report of Commission on Party 
Structure and Delegate Selection: Mandate for Reform (1970), re-
printed at 117 Cong. Rec. 32909 (1971).

2 The injunction was obtained in a Circuit Court action filed April 
19, 1972, by the Wigoda delegates against the Cousins delegates. 
In the interval between the filing of the suit and the action of the 
Credentials Committee on June 30, 1972, two proceedings occurred in 
the District Court for the Northern District of Illinois related to the 
suit. On April 20 petitioners removed the case to that federal court. 
On May 17 the case was remanded on the ground that there was no 
basis for federal jurisdiction. Wigoda v. Cousins, 342 F. Supp. 82. 
On June 30, the Court of Appeals for the Seventh Circuit, in an 
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Nevertheless when the Convention on July 10 adopted 
the Credentials Committee’s recommendation and seated 
the Cousins delegates, they took their seats and partici-
pated fully as delegates throughout the Convention. In 
consequence, proceedings to adjudge petitioners in crim-
inal contempt of the July 8 injunction are pending in the 
Circuit Court awaiting this Court’s decision in this case.

The Illinois Appellate Court affirmed the injunction, 14 
Ill. App. 3d 460, 302 N. E. 2d 614 (1973),3 and the Su-
preme Court of Illinois, without opinion, on November 
29, 1973, denied leave to appeal. The Appellate Court 
held that “[t]he right to sit as a delegate representing 
Illinois at the national nominating convention is gov-
erned exclusively by the Illinois Election Code,” id., 

unpublished order, affirmed the remand. Wigoda n . Cousins, No. 
72-1384.

While the remand issue was pending, petitioners filed their own 
action in the District Court for the Northern District of Illinois seek-
ing an injunction against respondents proceeding with the Circuit 
Court suit on the ground that it violated their First Amendment 
rights. On June 9, after trial, a preliminary injunction issued barring 
respondents from proceeding with the state-court action. Cousins v. 
Wigoda, Civil No. 72C 1108. That injunction was reversed by the 
Seventh Circuit on June 29. Cousins v. Wigoda, 463 F. 2d 603. Pe-
titioners’ application to Mr . Just ice  Rehn quist , Circuit Justice, 
for a stay of the Court of Appeals order was denied on July 1. 409 
U. S. 1201.

3 The Appellate Court also affirmed another injunction of the Cir-
cuit Court entered August 2, 1972, barring petitioners from partici-
pating as delegates at a post-convention caucus on August 5, 1972, 
to select the Illinois representatives to the Democratic National 
Committee to serve until the 1976 Convention. Petitioners com-
plied with that injunction and respondents participated in the 
August 5 caucus. Since the National Committee plans the National 
Convention the question of the validity of the August 2 injunction 
is analytically indistinguishable from the question of the validity 
of the July 8 injunction, and our decision today applies to both 
injunctions.
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at 472, 302 N. E. 2d, at 626, and rejected the Cousins 
delegates’ contention that the injunction attempting to 
enforce that Code, by preventing them from participat-
ing as delegates at the Convention, violated their right, 
and the right of the National Democratic Party, to free-
dom of political activity and association assured them 
under the First and Fourteenth Amendments. The Ap-
pellate Court stated:

“[T]he purposes and guidelines for reform 
adopted by the Democratic National Party in its 
Call for the 1972 Democratic National Convention ... 
in no way take precedence in the State of Illinois 
over the Illinois Election Code (Ill. Rev. Stat. 1971, 
ch. 46, § 7-1 et seq.). The opening section of Article 
7 of the Election Code, which deals with the making 
of nominations by political parties (§ 7-1), is most 
clear when in discussing the selection of delegates to 
National nominating conventions, it states:
“ ‘... [D] elegates and alternate delegates to National 
nominating conventions by all political parties . . . 
shall be made in the manner provided in this Article 
7, and not otherwise.’ ” Id., at 471, 302 N. E. 2d, at 
625.
“[T]he law of the state is supreme and party rules 
to the contrary are of no effect. . . .” Id., at 475, 302 
N. E. 2d, at 627.

“The interest of the state in protecting the ef-
fective right to participate in primaries is superior 
to whatever other interests the party itself might 
wish to protect. . . .” Id., at 477, 302 N. E. 2d, at 
629.

“Since [respondents] were admittedly elected to 
the position of delegates to the 1972 Democratic Na-
tional Convention by operation of the Election Code, 
an Illinois statute, this court finds the trial court’s 
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injunctions did not abrogate [petitioners’] funda-
mental constitutional rights of free political associ-
ation. ...” Id., at 479,302 N. E. 2d, at 631.

We granted certiorari to decide the important question 
presented whether the Appellate Court was correct in 
according primacy to state law over the National Political 
Party’s rules in the determination of the qualifications and 
eligibility of delegates to the Party’s National Conven-
tion. 415 U. S. 956 (1974).4 We reverse.

4 We emphasize that this is the only question that we decide today. 
There are not before us in this case, and we intimate no views upon 
the merits of, such questions as:

(1) whether the decisions of a national political party in the 
area of delegate selection constitute state or governmental action, 
and, if so, whether or to what extent principles of the political ques-
tion doctrine counsel against judicial intervention. Respondents 
concede, and we agree, that “[i]n the context of the instant case, it 
is not necessary to determine whether Convention action is ‘state 
action’ . . . .” Brief for Respondents 47. See Brown v. O’Brien, 152 
U. S. App. D. C. 157, 469 F. 2d 563 (1972) ; Georgia v. National 
Democratic Party, 145 U. S. App. D. C. 102, 447 F. 2d 1271 (1971) ; 
Smith v. State Executive Committee of Democratic Party of Georgia, 
288 F. Supp. 371 (ND Ga. 1968) ; Lynch v. Torquato, 343 F. 2d 
370 (CA3 1965). See also the Texas White Primary Cases, 
Nixon v. Herndon, 273 U. S. 536 (1927) ; Nixon v. Condon, 286 U. S. 
73 (1932); Smith v. Allwright, 321 U. S. 649 (1944); Terry v. 
Adams, 345 U. S. 461 (1953). For the differing views of commenta-
tors, see Note, Legal Issues of the 1972 Democratic Convention and 
Beyond, 4 Loyola U. of Chi. L. J. 137 (1973); Note, Regulation of 
Political Parties: Vote Dilution in the Presidential Nomination 
Procedure, 54 Iowa L. Rev. 471 (1968); Chambers & Rotunda, Re-
form of Presidential Nominating Conventions, 56 Va. L. Rev. 179 
(1970) ; Note, Constitutional Safeguards in the Selection of Delegates 
to Presidential Nominating Conventions, 78 Yale L. J. 1228 (1969); 
Comment, One Man, One Vote and Selection of Delegates to Na-
tional Nominating Conventions, 37 U. Chi. L. Rev. 536 (1970) ; 
Bellamy, Applicability of the Fourteenth Amendment to the 
Allocation of Delegates to the Democratic National Convention, 38 
Geo. Wash. L. Rev. 892 (1970); Raymar, Judicial Review of Cre-
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I
There is a threshold question to be decided before we 

discuss the merits of the constitutional issue. During 
June and July 1972 the District Court for the District of 
Columbia and the Court of Appeals for the District of 
Columbia Circuit twice considered an action brought by 
one of the Wigoda delegates, Thomas E. Keane, against 
the National Democratic Party. That action challenged 
the constitutionality of the Party guidelines allegedly 
violated in the selection of the Wigoda delegates. The 
Cousins delegates intervened and the Party counter- 
claimed for an injunction enjoining the Wigoda delegates 
from proceeding with the state-court action. The case 
was initially dismissed on appeal because the Credentials 
Committee had not yet decided the petitioners’ challenge, 
Keane v. National Democratic Party, No. 1010-72 (DC 
June 19, 1972); Keane n . National Democratic Party,

dentials Contests: The Experience of the 1972 Democratic National 
Convention, 42 Geo. Wash. L. Rev. 1 (1973); Note, Judicial Interven-
tion in the Presidential Candidate Selection Process: One Step Back-
wards, 47 N. Y. U. L. Rev. 1184 (1972).

(2) whether national political parties are subject to the principles 
of the reapportionment decisions, or other constitutional restraints, 
in their methods of delegate selection and allocation. Compare 
Bode n . National Democratic Party, 146 U. S. App. D. C. 373, 452 
F. 2d 1302 (1971), with Irish n . Democratic-Farmer-Labor Party, 399 
F. 2d 119 (CA8 1968); and see Gray v. Sanders, 372 U. S. 368, 378 
n. 10 (1963). For a history of a century of resolutions of credentials 
disputes through party procedures and machinery see R. Bain & J. 
Parris, Convention Decisions and Voting Records (2d ed. 1973); 
Goldstein, One Man, One Vote and the Political Convention, 40 U. 
Cin. L. Rev. 1 (1971).

(3) whether or to what extent national political parties and their 
nominating conventions are regulable by, or only by, Congress. See 
Newberry n . United States, 256 U. S. 232, 275 (1921) (Pitney, J., 
dissenting); R. Horn, Groups and the Constitution 17-18 (1956); 
Note, Freedom of Association and the Selection of Delegates to Na-
tional Political Conventions, 56 Cornell L. Rev. 148, 152-160 (1970). 
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No. 72-1562 (DC Cir. June 20, 1972). After the Cre-
dentials Committee announced its adoption of the Hear-
ing Officer’s Findings and Report, the suit proceeded. 
The District Court sustained the constitutionality of 
Guideline C-6, see n. 1, supra, and dismissed Keane’s suit, 
while denying the counterclaim. The Court of Appeals, 
on July 5, affirmed the dismissal but granted the counter-
claim directing the entry of an order enjoining the Wigoda 
delegates from proceeding with the Circuit Court suit. 
Brown v. O’Brien, 152 U. S. App. D. C. 157, 469 F. 2d 
563. This Court, however, at a Special Term on 
July 7, stayed the judgment of the Court of Appeals, 409 
U. S. 1. On October 10, 1972, we granted Keane’s 
petition for certiorari, vacated the judgment of the Court 
of Appeals, and remanded for a determination of moot-
ness. 409 U. S. 816. The Court of Appeals, on 
February 16, 1973, held the case moot insofar as it con-
cerned seating of delegates at the July Convention, found 
no basis for relief as to any other matter, and entered a 
judgment affirming the District Court’s order of July 3 
dismissing Keane’s suit, 155 U. S. App. D. C. 18, 475 F. 2d 
1287.

Based upon these events, petitioners argue that the Illi-
nois Circuit Court was without jurisdiction to enter its 
July 8 injunction notwithstanding this Court’s July 7 
stay of the Court of Appeals’ judgment. The argument 
relies upon the reference in the Court’s per curiam opinion 
supporting the stay to “the large public interest in allow-
ing the political processes to function free from judicial 
supervision,” 409 U. S., at 5, which, petitioners argue, 
“established the right, in the particular circumstances of 
this case, of the 1972 Democratic National Convention to 
decide the Chicago credentials contest.” Brief for 
Petitioners 20. The argument is without merit. The per 
curiam did not decide the question before us in this case.
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The stay order, in terms, unambiguously suspended the 
operative effect of the Court of Appeals’ judgment with-
out qualification and in its entirety, and nothing in the 
quoted excerpt from the per curiam opinion in any wise 
qualified that effect.5 We agree with the Illinois Appel-
late Court, therefore, that the stay order “completely 
froze the order of the Court of Appeals, including the in-
junction order directed to the Circuit Court of Illinois, 
thereby allowing the Circuit Court to proceed.” 14 Ill. 
App. 3d, at 468,302 N. E. 2d, at 622-623.

Petitioners argue further that in any event the stay 
order “did not alter the binding collateral estoppel and 
res judicata effect of that [Court of Appeals] judgment 
so as to permit collateral attack in the Illinois state 
courts.” Brief for Petitioners 28. We need not address 
the merits of that argument. The Illinois Appellate 
Court rejected it on the ground that the res judicata 
defense had not been pleaded and proved in the Circuit 
Court as required by Illinois law established in Svalina v. 
Saravana, 341 Ill. 236, 173 N. E. 281 (1930). 14 Ill. App. 
3d, at 469, 302 N. E. 2d, at 623.6 We have no basis for 
disagreement with the holding of the Appellate Court 

5 Our order provided that “[t]he applications for stays of the judg-
ments of the Court of Appeals are granted.” 409 U. S., at 5. This 
order applied also to Keane’s companion case, O’Brien v. Brown, 409 
U. S. 1 (1972), which concerned challenges to the California dele-
gation to the 1972 Democratic National Convention.

6 The Illinois Appellate Court also found res judicata unavailable 
for other reasons, including a difference between the issue before it 
and the issue in Keane:
“The issue which is central to the instant cause is the Illinois Elec-
tion Code (Ill. Rev. Stat. 1971, ch. 46, §7-1 et seq.), and the right 
of the plaintiffs who were elected pursuant to its provisions to serve 
in their elective office. The issue which was central to the litigation 
which ensued in Keane v. National Democratic Party was the 
constitutionality of the guidelines of the National Democratic 
Party . . . .” 14 Ill. App. 3d 460, 468-469, 302 N. E. 2d 614, 623.
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“that the [petitioners] neither formally pleaded nor at-
tempted to prove their claim of res judicata based on the 
decision of the Court of Appeals for the District of Co-
lumbia Circuit.” Ibid.1 This constitutes an adequate 
state ground that forecloses any jurisdiction that we might 
possess to review the merits of the res judicata defense. 
See, e. g., Louisville & N. R. Co. v. Woodford, 234 U. S. 
46 (1914). Accordingly, we turn to consideration of the 
merits of the constitutional question.

II
The National Democratic Party and its adherents 

enjoy a constitutionally protected right of political asso-
ciation. “There can no longer be any doubt that freedom 
to associate with others for the common advancement of 
political beliefs and ideas is a form of ‘orderly group 
activity’ protected by the First and Fourteenth Amend-
ments. . . . The right to associate with the political 
party of one’s choice is an integral part of this basic con-
stitutional freedom.” Kusper n . Pontikes, 414 U. S. 51, 
56-57 (1973). “And of course this freedom protected 
against federal encroachment by the First Amendment 
is entitled under the Fourteenth Amendment to the same 
protection from infringement by the States.” Williams 
v. Rhodes, 393 U. S. 23, 30-31 (1968). Moreover, “[a]ny 
interference with the freedom of a party is simulta-
neously an interference with the freedom of its adher-

7 Indeed, petitioners maintain only that the Court of Appeals’ 
decision was “presented” and “argued” before the Circuit Court 
judge, not that res judicata was formally pleaded. See Brief for 
Petitioners 16, 45. Moreover, while petitioners argued in the Circuit 
Court that the Court of Appeals’ injunction against the state pro-
ceeding was effective despite this Court’s stay, they did not couch 
the argument in terms of the Court of Appeals’ decision having 
res judicata effect. Transcript of July 8, 1972, pp. 25-30, 32 et seq. 
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ents.” Sweezy v. New Hampshire, 354 U. S. 234, 250 
(1957); see NAACP v. Button, 371 U. S. 415, 431 (1963).

Petitioners rely upon these principles and contend that, 
since the July 8 Circuit Court injunction was fashioned 
to effectuate state law by barring them from serving as 
delegates at their Party’s National Convention, the in-
junction constituted an unconstitutional “significant inter-
ference” with protected rights of political association. 
Bates v. Little Rock, 361 U. S. 516, 523 (1960); see also 
Kusper v. Pontikes, supra, at 58.

The Illinois Appellate Court conceded that petitioners 
and the Party enjoyed “fundamental constitutional rights 
of free political association.” 14 Ill. App. 3d, at 470, 302 
N. E. 2d, at 624. The Appellate Court justified the 
injunction, however, on the ground that the “interest of 
the state in protecting the effective right to participate 
in primaries is superior to whatever other interests the 
party itself might wish to protect.” Id., at 477, 
302 N. E. 2d, at 629. In other words, the Appellate 
Court identified as the State’s legitimate interest the 
protection of votes cast at the primary from the impair-
ment that would result from stripping the respondents 
of their elected-delegate status.

We observe at the outset that petitioners’ compliance 
with the injunction would not have assured effectuation 
of the state objective to seat respondents at the Conven-
tion. The Convention was under no obligation to seat 
the respondents but was free, as respondents concede,8 
to leave the Chicago seats vacant and thus defeat the 
objective.

8 “It is possible that the Convention would have rejected the 
elected delegates and that Chicago, Illinois would have been without 
representation at the convention.” Brief for Respondents 46. 
Thus, respondents concede that their protected rights of political 
association do not entitle them to relief compelling the Party to 
accept them as delegates.
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We proceed, however, to considering whether the 
asserted state interest justifies the injunction. Even 
though legitimate, the “ ‘subordinating interest of the 
State must be compelling’ . . to justify the injunction’s 
abridgment of the exercise by petitioners and the Na-
tional Democratic Party of their constitutionally pro-
tected rights of association. NAACP v. Alabama, 357 
U. S. 449,463 (1958).

Respondents argue that Illinois had a compelling 
interest in protecting the integrity of its electoral proc-
esses and the right of its citizens under the State and 
Federal Constitutions to effective suffrage. They rely on 
the numerous statements of this Court that the right to 
vote is a “fundamental political right, because preserva-
tive of all rights.” Yick Wo v. Hopkins, 118 U. S. 356, 
370 (1886); Reynolds v. Sims, 377 U. S. 533, 562 (1964); 
Williams v. Rhodes, 393 U. S., at 31; Kramer n . 
Union School District, 395 U. S. 621, 626 (1969); Dunn v. 
Blumstein, 405 U. S. 330, 336 (1972). But respondents 
overlook the significant fact that the suffrage was exer-
cised at the primary election to elect delegates to a Na-
tional Party Convention. Consideration of the special 
function of delegates to such a Convention militates per-
suasively against the conclusion that the asserted interest 
constitutes a compelling state interest. Delegates per-
form a task of supreme importance to every citizen of the 
Nation regardless of their State of residence. The vital 
business of the Convention is the nomination of the 
Party’s candidates for the offices of President and Vice 
President of the United States. To that end, the state 
political parties are “affiliated with a national party 
through acceptance of the national call to send state 
delegates to the national convention.” Ray v. Blair, 343 
U. S. 214, 225 (1952). The States themselves have no 
constitutionally mandated role in the great task of the 
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selection of Presidential and Vice-Presidential candi-
dates.9 If the qualifications and eligibility of delegates 
to National Political Party Conventions were left to state 
law “each of the fifty states could establish the qualifi-
cations of its delegates to the various party conventions 
without regard to party policy, an obviously intolerable 
result.” Wigoda v. Cousins, 342 F. Supp. 82, 86 (ND Ill. 
1972). Such a regime could seriously undercut or indeed 
destroy the effectiveness of the National Party Convention 
as a concerted enterprise engaged in the vital process of 
choosing Presidential and Vice-Presidential candidates— 
a process which usually involves coalitions cutting across 
state lines.10 The Convention serves the pervasive 
national interest in the selection of candidates for national 
office, and this national interest is greater than any 
interest of an individual State. The paramount necessity 
for effective performance of the Convention’s task is 
underscored by Mr. Justice Pitney’s admonition “that 
the likelihood of a candidate succeeding in an election 
without a party nomination is practically negligible. . . . 
As a practical matter, the ultimate choice of the mass of 
voters is predetermined when the nominations have been 
made.” Newberry v. United States, 256 U. S. 232, 286 
(1921) (dissenting opinion).

9 Early Presidential nominations were made by caucuses of Mem-
bers of Congress belonging to the National Parties. See W. Good-
man, The Two-Party System in the United States 153-158 (3d 
ed. 1964). There have been recent proposals that parties use 
regional or national primaries to choose their nominees. See, e. g., 
New York Times, Apr. 18, 1972, p. 12, col. 5 (five regional pri-
maries proposed by Senator Packwood; national primary proposed 
by Senators Mansfield and Aiken).

10 Several delegations selected according to state law have been 
denied seating in Convention resolution of disputes. See, e. g., 
R. Bain & J. Parris, Convention Decisions and Voting Records 
283-284, 323 (2d ed. 1973) (1952 Republican Convention, Georgia 
delegation; 1968 Democratic Convention, Mississippi delegation).
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Thus, Illinois’ interest in protecting the integrity of 
its electoral process cannot be deemed compelling in the 
context of the selection of delegates to the National Party 
Convention. Whatever the case of actions presenting 
claims that the Party’s delegate selection procedures are 
not exercised within the confines of the Constitution— 
and no such claims are made here—this is a case 
where “the convention itself [was] the proper forum 
for determining intra-party disputes as to which dele-
gates [should] be seated.” O’Brien v. Brown, 409 U. S. 
1,4 (1972).

Reversed.

Mr . Justice  Rehnquist , with whom The  Chief  
Justice  and Mr . Justice  Stewart  join, concurring in 
the result.

We agree with the Court that the members of political 
parties enjoy a constitutionally protected right of free-
dom of association secured by the First and Fourteenth 
Amendments to the United States Constitution. The 
right of members of a political party to gather in a 
national political convention in order to formulate pro-
posed programs and nominate candidates for political 
office is at the very heart of the freedom of assembly and 
association which has been established in earlier cases 
decided by the Court. NAACP v. Alabama, 357 U. S. 
449 (1958); Bates v. Little Rock, 361 U. S. 516, 523 
(1960); Healy v. James, 408 U. S. 169 (1972).

We also agree that the interest of the State of Illinois in 
protecting its electoral processes for primary delegate 
selection is not sufficient to authorize a flat prohibition 
against petitioners’ efforts to have the 1972 National 
Democratic Convention seat them as party delegates 
from Illinois. The operation of the injunction issued by 
the Illinois Circuit Court in this case was as direct and 



492 OCTOBER TERM, 1974

Rehn quist , J., concurring in result 419 U. S.

severe an infringement of the right of association as 
can be conceived. Beside it, the sort of “subtle govern-
mental interference” which was referred to in Bates v. 
Little Rock, supra, pales. We would by no means down-
play the legitimacy of the interest of the State in assur-
ing that delegates to the Party Convention chosen pur-
suant to its electoral processes, and presumably repre-
senting the view of the majority of the party’s electors 
in that State, are seated at the Convention. But since it 
is conceded that the National Convention, and not the 
State, had the ultimate authority to choose among con-
testing delegations, we do not believe the State’s interest 
is sufficient to support a total restriction on the petition-
ers’ right to assemble, associate with fellow members of 
a political party, and urge upon the Convention their 
claim to be seated as delegates.

While the Court arrives at substantially the same con-
clusion, in the process of doing so it seems to us to use 
unnecessarily broad language, to intimate views on ques-
tions on which it disclaims any intimation of views, and 
to turn virtually on its head the Court’s opinion in 
O’Brien v. Brown, 409 U. S. 1 (1972).

Footnote 4 of the Court’s opinion disclaims any inti-
mation of views on the following questions: “(1) whether 
the decisions of a national political party in the area 
of delegate selection constitute state or governmental 
action .... (2) whether national political parties are 
subject to the principles of the reapportionment decisions, 
or other constitutional restraints, in their methods of 
delegate selection and allocation. ... (3) whether or to 
what extent national political parties and their nominat-
ing conventions are regulable by, or only by, Congress.” 
But immediately following the disclaimer, the Court pro-
ceeds to cite numerous opinions of courts of appeals and 
district courts, as well as law review commentaries, which 
to the unsophisticated mind might seem to portend an 
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answer to each of these questions. Conspicuous by its 
absence in the footnote is any reference to this Court’s 
opinion in O’Brien v. Brown, supra, decided slightly more 
than two years ago, where we reviewed two cases from 
the United States Court of Appeals for the District of 
Columbia Circuit. That court in those cases had taken 
the view that action by the National Party did constitute 
“state action” for purposes of the Fourteenth Amend-
ment, and proceeded to apply its interpretation of that 
Amendment to action of the Credentials Committee of the 
Democratic National Convention. We stayed the orders 
of the Court of Appeals in those cases, saying:

“It has been understood since our national political 
parties first came into being as voluntary associa-
tions of individuals that the convention itself is the 
proper forum for determining intra-party disputes 
as to which delegates shall be seated. Thus, these 
cases involve claims of the power of the federal 
judiciary to review actions heretofore thought to lie 
in the control of political parties. Highly important 
questions are presented concerning justiciability, 
whether the action of the Credentials Committee is 
state action and, if so, the reach of the Due Process 
Clause in this unique context. Vital rights of asso-
ciation guaranteed by the Constitution are also 
involved. While the Court is unwilling to under-
take final resolution of the important constitutional 
questions presented without full briefing and argu-
ment and adequate opportunity for deliberation, we 
entertain grave doubts as to the action taken by 
the Court of Appeals.” 409 U. S., at 4-5. (Em-
phasis supplied.)

In the same opinion, we distinguished the cases of 
Terry n . Adams, 345 U. S. 461 (1953), and Smith v. All- 
wright, 321 U. S. 649 (1944), both cited in n. 4 of the 
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Court’s opinion in the present case, on the ground that 
they involved invidious discrimination based on race in 
a primary contest within a single State. 409 U. S., at 4.

We see no reason to recede from any of the language we 
used in O’Brien n . Brown, supra, and therefore find the 
Court’s citation of that case to be a virtual repudiation 
of it. The Court says, ante, at 491:

“Whatever the case of actions presenting claims that 
the Party’s delegate selection procedures are not 
exercised within the confines of the Constitution— 
and no such claims are made here—this is a case 
where ‘. . . the convention itself [was] the proper 
forum for determining intra-party disputes as to 
which delegates [should] be seated.’ O’Brien n . 
Brown, 409 U. S. 1, 4 (1972).”

In O’Brien v. Brown we were dealing, as we need not 
deal here, with actions presenting claims that the Party’s 
delegate selection procedures were not exercised within 
the confines of the Constitution, and it was in that con-
text that the earlier quoted language from that case was 
used. That issue is not present in this case, nor are the 
others on which the Court disclaims any views, and for 
that reason we would think it better judicial procedure not 
to go beyond what we have already said in O’Brien v. 
Brown, and foreshadow results in cases not before us.1

1 Gratuitous observations are particularly inappropriate in this 
area where the Court has long eschewed passing on issues not re-
quired for resolution of the case presented. Gray v. Sanders, 372 
U. S. 368, 378 n. 10 (1963). The crucial and sensitive nature of 
questions relating to the process of Presidential selection was pointed 
out by James Wilson, a delegate to the Constitutional Convention, in 
commenting on the manner of Presidential selection set forth in the 
Constitution:
“This subject has greatly divided the House, and will also divide 
people out of doors. It is in truth the most difficult of all on which 
we have had to decide.” 2 M. Farrand, Records of the Federal 
Convention of 1787, p. 501 (Rev. ed. 1937).
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The Court states, ante, at 490, that the National Con-
vention “serves the pervasive national interest in the 
selection of candidates for national office, and this 
national interest is greater than any interest of an indi-
vidual State.” While this may be a perfectly apt state-
ment of a political fact, we believe it is an unnecessarily 
broad and vague statement to be contained in an opinion 
of this Court. The political fact—that the interest 
served by national political conventions transcends the 
boundaries of any single State—weighs in favor of peti-
tioners on the scale which balances their constitutional 
claim against the State’s interest in the integrity of its 
electoral process. But the dissenting opinion of Mr. 
Justice Pitney in Newberry v. United States, 256 U. S. 
232, 285 (1921), without more, does not establish for us 
that there is a “national interest” which standing alone, 
apart from valid congressional legislation or constitu-
tional provision, would override state regulation in this 
situation.

Nor can we agree with the Court’s characterization of 
the role of the States in this process when it says that 
“[t]he States themselves have no constitutionally man-
dated role in the great task of the selection of Presiden-
tial and Vice-Presidential candidates.” Ante, at 489-490. 
Under Art. II, § 1, the States are given the power to “ap-
point, in such Manner as the Legislature thereof may 
direct” Presidential electors.2 See In re Green, 134 U. S. 
377, 379 (1890); McPherson n . Blacker, 146 U. S. 1, 
27-28 (1892); Ray v. Blair, 343 U. S. 214 (1952); Oregon 
v. Mitchell, 400 U. S. 112, 291 (1970) (opinion of 
Stewart , J., joined by Burge r , C. J., and Blackmu n , J.).

2 Article II, § 1, provides in part:
“Each State shall appoint, in such Manner as the Legislature 

thereof may direct, a Number of Electors .... The Congress may 
determine the Time of chusing the Electors, and the Day on which 
they shall give their Votes . . ..”
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Under our constitutional system, the States also have 
residual authority in all areas not taken from them by the 
Constitution or by validly enacted congressional legisla-
tion. The question for us, therefore, is not whether the 
States have a “constitutionally mandated role” in the task 
of selecting Presidential and Vice-Presidential candidates, 
but whether the authority of the State of Illinois is suffi-
cient in this case to authorize an injunction flatly pro-
hibiting petitioners from asserting before the Democratic 
National Convention their claim to be seated as delegates. 
We do not believe that it is, and therefore concur in the 
result reached by the Court. But we would rest the result 
unequivocally on the freedom to assemble and associate 
guaranteed by the First and Fourteenth Amendments, 
and neither discuss nor hint at resolution of issues neither 
presented here nor previously resolved by our cases.

Mr . Justi ce  Powell , concurring in part and dissenting 
in part.

I agree that the National Convention of the Democratic 
Party could not be compelled to seat respondents. I 
disagree, however, that the Illinois courts are without 
power to enjoin petitioners from sitting as delegates rep-
resenting districts in that State. To this limited extent, I 
dissent.

The Illinois Legislature has enacted a comprehensive 
scheme for regulating the election of delegates to national 
party conventions, Ill. Rev. Stat., c. 46, § 7-1 et seq. 
(1973), including a means by which a defeated candidate 
may challenge the election. § 7-63. Respondents were 
duly elected in primaries held in various election districts 
in the city of Chicago. Petitioners, for the most part, 
were people who had lost in these primaries and who 
eventually were selected in private caucuses as a chal-
lenge delegation. They made no challenge under state 
law but, rather, they successfully unseated respondents at
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the Convention and had themselves seated as delegates 
representing the districts in which the ousted delegates 
had been elected.

The Illinois Appellate Court concluded that the Demo-
cratic Party

“most certainly could not seat people of their choice 
and force them upon the people of Illinois as their 
representatives, contrary to their elective mandate.” 
14 Ill. App. 3d 460, 479, 302 N. E. 2d 614, 631 (1973).

I agree with this statement. Had the court’s decision 
been limited to this conclusion, it would not have in-
fringed in any way the associational rights of petitioners 
or the Democratic Party. The National Convention of 
the Party may seat whomever it pleases, including peti-
tioners, as delegates at large. The State of Illinois, on 
the other hand, has a legitimate interest in protecting its 
citizens from being represented by delegates who have 
been rejected by these citizens in a democratic election. 
Accordingly I would affirm the injunctions of the trial 
court insofar as they barred petitioners from purporting, 
contrary to Illinois law, to represent certain election dis-
tricts of that State.*

* I also agree with the Court that this case intimates no views re-
garding other efforts to regulate party conventions. Congressional 
regulation of national conventions or state regulation of state pri-
maries or conventions for state offices raises different considerations 
requiring a wholly different balance.
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SCHLESINGER, SECRETARY OF DEFENSE, et  al . 
v. BALLARD

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF CALIFORNIA

No. 73-776. Argued October 15, 1974—Decided January 15, 1975

Appellee, a naval officer with more than nine years of active service, 
who failed for a second time to be selected for promotion and 
thus under 10 U. S. C. § 6382 (a) was subject to mandatory 
discharge, brought this action claiming that application of that 
statute to him when compared to 10 U. S. C. § 6401 (under which 
had he been a woman officer he would have been entitled to 
13 years of commissioned service before a mandatory discharge 
for want of promotion) was an unconstitutional discrimination 
based on sex in violation of the Fifth Amendment’s Due Process 
Clause. A three-judge District Court, relying on Frontiero n . 
Richardson, 411 U. S. 677, concluded that the challenged manda-
tory-discharge provisions are supported solely by considerations 
of fiscal and administrative policy, and upheld appellee’s claim. 
Held: The challenged legislative classification is completely rational 
and does not violate the Due Process Clause. Pp. 505-510.

(a) The different treatment of men and women naval officers 
under §§ 6382 and 6401 results, not from mere administrative or 
fiscal convenience, but from the fact that female line officers 
because of restrictions on their participating in combat and most 
sea duty do not have opportunities for professional service equal 
to those of male line officers, and Congress could rationally con-
clude that a longer period of tenure for women officers comported 
with the goal of providing women officers with “fair and equitable 
career advancement programs.” Frontiero v. Richardson, supra; 
Reed v. Reed, 404 U. S. 71, distinguished. Pp. 505-508.

(b) In naval corps where male and female officers are similarly 
situated Congress made no tenure distinctions, thus underscoring 
the rationality of the legislative classification. P. 509.

(c) The challenged statutes further a flow of promotions com-
mensurate with the Navy’s current needs and serve to motivate 
qualified commissioned officers so to conduct themselves that they 
may realistically anticipate higher command levels. P. 510.

360 F. Supp. 643, reversed.
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Stew ar t , J., delivered the opinion of the Court, in which Bu r ger , 
C. J., and Bla ck mun , Powe ll , and Reh nqu ist , JJ., joined. Bren -
na n , J., filed a dissenting opinion, in which Douglas  and Mar sh al l , 
JJ., joined, post, p. 511. White , J., filed a dissenting statement, 
post, p. 521.

Harriet S. Shapiro argued the cause for appellants. 
On the briefs were Solicitor General Bork, Assistant At-
torney General Hills, Deputy Solicitor General LaFon- 
tant, Edmund W. Kitch, Robert E. Kopp, and Michael 
Kimmel.

Charles R. Khoury, Jr., argued the cause for appellee. 
With him on the brief was Morris S. Dees, Jr.

Mr . Justice  Stewar t  delivered the opinion of the 
Court.

Appellee Robert C. Ballard is a lieutenant in the 
United States Navy. After more than nine years of 
active service as a commissioned officer, he failed, for a 
second time, to be selected for promotion to the grade of 
lieutenant commander, and was therefore subject to man-
datory discharge under 10 U. S. C. § 6382 (a).1 He 

1 Title 10 U. S. C. §6382 provides:
“(a) Each officer on the active list of the Navy serving in the 

grade of lieutenant, except an officer in the Nurse Corps, and each 
officer on the active list of the Marine Corps serving in the grade 
of captain shall be honorably discharged on June 30 of the fiscal year 
in which he is considered as having failed of selection for promotion 
to the grade of lieutenant commander or major for the second time. 
However, if he so requests, he may be honorably discharged at any 
time during that fiscal year.

“(d) This section does not apply to women officers appointed 
under section 5590 of this title or to officers designated for limited 
duty.”

Ballard’s scheduled discharge carried with it an entitlement to a 
“lump-sum” severance payment of approximately $15,000, 10 U. S. C. 
§6382 (c), but would have terminated Ballard’s total service time
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brought suit in federal court claiming that if he had been 
a woman officer, he would have been subject to a dif-
ferent separation statute, 10 U. S. C. § 6401, under which 
he would have been entitled to 13 years of commissioned 
service before a mandatory discharge for want of promo-
tion.2 He claimed that the application of § 6382 to him, 
when compared with the treatment of women officers 
subject to § 6401, was an unconstitutional discrimination 
based on sex in violation of the Due Process Clause of the 
Fifth Amendment.3

The District Judge issued a temporary restraining order 
prohibiting Ballard’s discharge. Subsequently, a three- 
judge District Court was convened to hear the claim pur-
suant to 28 U. S. C. §§ 2282, 2284. After hearings upon 
motions by the Government defendants, that court issued 
a preliminary injunction against Ballard’s discharge.

(including seven years of enlisted service) short of the 20 years of 
service necessary for substantially greater retirement benefits.

2 Title 10 U. S. C. §6401 (a) provides:
“Each woman officer on the active list of the Navy, appointed 

under section 5590 of this title, who holds a permanent appointment 
in the grade of lieutenant and each woman officer on the active fist 
of the Marine Corps who holds a permanent appointment in the 
grade of captain shall be honorably discharged on June 30 of the 
fiscal year in which—

“(1) she is not on a promotion list; and
“(2) she has completed 13 years of active commissioned service 

in the Navy or in the Marine Corps.
“However, if she so requests, she may be honorably discharged at any 
time during that fiscal year.”

3 The Fifth Amendment to the Constitution of the United States 
provides in pertinent part that no person shall “be deprived of life, 
liberty, or property, without due process of law.” Although it con-
tains no Equal Protection Clause as does the Fourteenth Amend-
ment, the Fifth Amendment’s Due Process Clause prohibits the 
Federal Government from engaging in discrimination that is “so 
unjustifiable as to be violative of due process.” Bolling v. Sharpe, 
347 U. S. 497, 499. See also Schneider v. Rusk, 377 U. S. 163, 168.
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350 F. Supp. 167. Thereafter, the case came before the 
three-judge court for decision on the merits. Relying 
upon Frontiero v. Richardson, 411 U. S. 677, and con-
cluding that the challenged mandatory-discharge pro-
visions are supported solely by considerations of fiscal 
and administrative policy, the court held that § 6382 is 
unconstitutional because the 13-year tenure provision of 
§ 6401 discriminates in favor of women without sufficient 
justification. 360 F. Supp. 643. Accordingly, the court 
enjoined the Navy from discharging Ballard for failure 
to be promoted to the grade of lieutenant commander 
before the expiration of 13 years of commissioned service. 
Id., at 648. We noted probable jurisdiction of this ap-
peal from that injunctive order. 415 U. S. 912. See 
28 U. S. C. § 1253.

I
At the base of the system governing the promotion and 

attrition of male line officers in the Navy is a congres-
sional designation of the authorized number of the Navy’s 
enlisted personnel, 10 U. S. C. § 5401, and a correlative 
limitation upon the number of active line officers as a 
percentage of that figure. § 5403.4 Congress has also 
established the ratio of distribution of line officers in the 
several grades above lieutenant in fixed proportions to 
the total number of line officers. §§ 5442, 5447 (a).

The Secretary of the Navy is required periodically to 
convene selection boards to consider and recommend for 
promotion male line officers in each of the separate ranks, 
§ 5701, and must provide the boards so convened with 
the number of male line officers that may be recom-

4 Similarly, the authorized strength of the Supply Corps and the 
Civil Engineers Corps is established in set proportions to the author-
ized number of line officers. 10 U. S. C. § 5404 (a). More compli-
cated formulas set the bounds for the numbers of staff officers in 
other corps. E. g., §5404 (b).
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mended for promotion to the next higher grade. § 5756. 
Eligible officers are then recommended for promotion by 
the selection boards, based upon merit, and are placed 
on a promotion list and promoted in due course as vacan-
cies occur in the higher ranks. § 5769. Because the 
number of lieutenant commanders is set by statute, the 
number of lieutenants, like Ballard, who may be recom-
mended for promotion and placed on a promotion list in 
any year depends upon the number of vacancies existing 
and estimated for the coming year in the rank of lieuten-
ant commander. § 5756.

Wholly separate promotion lines are established for 
the various categories of officers. Thus, in addition to 
the selection boards that are convened to review the 
promotion of male line officers, different selection boards 
are convened to recommend for promotion staff corps 
officers (except for women officers appointed under 
§ 5590), § 5702, male officers in the Marine Corps, 
§ 5703, women line officers, § 5704 (a), and women staff 
officers who are appointed under § 5590. § 5704 (b). 
The convening of these separate selection boards permits 
naval officers within each category to be considered for 
promotion in comparison with other officers with similar 
opportunities and experience.

Because the Navy has a pyramidal organizational 
structure, fewer officers are needed at each higher rank 
than are needed in the rank below. In the absence of 
some mandatory attrition of naval officers, the result 
would be stagnation of promotion of younger officers and 
disincentive to naval service. If the officers who failed 
to be promoted remained in the service, the promotion 
of younger officers through the ranks would be retarded. 
Accordingly, a basic “up or out” philosophy was devel-
oped to maintain effective leadership by heightening 
competition for the higher ranks while providing junior 
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officers with incentive and opportunity for promotion. It 
is for this reason, and not merely because of administrative 
or fiscal policy considerations, that § 6382 (a) requires 
that lieutenants be discharged when they are “considered 
as having failed of selection for promotion to the grade 
of lieutenant commander . . . for the second time.” 5 
Similar selection-out rules apply to officers in different 
ranks who are twice passed over for promotion.6

The phrase “failed of selection for promotion” in 
§ 6382 (a) is a statutory term of art. It does not em-
brace all eligible officers who have been considered and 
not selected for promotion. Before an officer is con-
sidered to have failed of selection for the first time, he 
must have been placed within a “promotion zone” estab-
lished by the Secretary of the Navy. The Secretary each 
year establishes “promotion zones” of officers who will 
either be selected for promotion to the next higher grade 
or who will be considered to have failed of selection for 
promotion for the first time. See §§ 5764, 5776. 
The number of officers in the zones, established 
for each grade, is set at a level to ensure a flow of promo-
tions consistent with the appropriate terms of service in 
each grade, see § 5768, and to provide opportunity for 
promotion of others in succeeding years. The number 

5 See S. Rep. No. 2120, 75th Cong., 3d Sess., 4. Parts of 
the Officer Personnel Act of 1947 that affected naval officers were 
codified in 10 U. S. C. § 5401 et seq., by the Act of Aug. 10, 1956, 
70A Stat. 297. Title 10 U. S. C. § 6382 (a) is a codification of § 312 (h) 
of the Officer Personnel Act of 1947, 61 Stat. 860, and that section 
was based, in turn, on § 12 (c) of the Act of June 23, 1938, 52 
Stat. 949.

G Title 10 IT. S. C. § 6382 (b) calls for the mandatory discharge of 
lieutenants (junior grade) who twice fail to be selected for promo-
tion to the grade of lieutenant. In the grades above lieutenant, 
statutory provisions require the mandatory retirement, instead of 
discharge, of officers twice passed over for promotion. 10 U. S. C. 
§§ 6376, 6379, 6380.
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of officers within each zone is thus based on “a considera-
tion of the number of vacancies estimated for the next 
higher grade in each of the next five years, the number 
of officers who will be eligible for selection in each of 
those years, and the terms of service that those officers 
will have completed.” § 5764 (a).

Section 6401 is the mandatory-attrition provision that 
applies to women officers appointed under § 5590, in-
cluding all women line officers and most women offi-
cers in the Staff Corps.7 It provides for mandatory 
discharge of a woman officer appointed under § 5590 
when she “is not on a promotion list” 8 and “has com-
pleted 13 years of active commissioned service in the 
Navy.” § 6401. Section 6401 was initially in-
tended approximately to equate the length of service 
of women officers before mandatory discharge for want 
of promotion with that of male lieutenants discharged 
under § 6382 (a).9 Subsequently, however, Congress 

7 Section 6401 does not apply to women officers, appointed pur-
suant to 10 U. S. C. §§ 5574, 5578, 5578a, and 5579, who are in 
the Medical, Dental, Judge Advocate General’s, and Medical Service 
Corps. These women staff officers are, like male officers, subject 
to §6382 (a).

8 The reason for the “not on a promotion list” language of § 6401, 
as contrasted with the “failed of selection” language of §6382 (a), 
is in part historical. Section 6401 was enacted as § 207 (j ) of the 
Women’s Armed Services Integration Act of 1948, 62 Stat. 368. 
The “promotion zone” system was not established for women 
appointed under § 5590 until 1967. Pub. L. 90-130, 81 Stat. 374 
(1967). See §5764 (d).

9 See Hearings on S. 1527 before the Senate Committee on 
Armed Services (subsequently S. 1641), 80th Cong., 1st Sess., 39. 
Although the statutory eligibility periods for promotion through 
the ranks to lieutenant commander is somewhat shorter, § 5751 (b), 
the normal time in service as an ensign, lieutenant (junior grade), 
and lieutenant is 12 years under peacetime conditions. §5768 (a). 
Accordingly, a male line officer who had achieved the rank of lieu-
tenant would typically have completed 12 years of service before
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specifically recognized that the provisions of § 6401 would 
probably result in longer tenure for women lieutenants 
than for male lieutenants under § 6382. When it enacted 
legislation eliminating many of the former restrictions on 
women officers’ participation in the naval service in 
1967,10 Congress expressly left undisturbed the 13-year 
tenure provision of § 6401. And both the House and the 
Senate Reports observed that the attrition provisions gov-
erning women line officers would parallel “present provi-
sions with respect to male officers except that the dis-
charge of male officers probably occurs about 2 years 
earlier.” S. Rep. No. 676, 90th Cong., 1st Sess., 12; H. R. 
Rep. No. 216, 90th Cong., 1st Sess., 17 (emphasis 
added)

II
It is against this background that we must decide 

whether, agreeably to the Due Process Clause of the 

being considered for the rank of lieutenant commander, and would 
have completed 13 years of service before being passed over twice 
for promotion to the grade of lieutenant commander.

10 See Pub. L. 90-130, 81 Stat. 374 (1967). This Act repealed 
numerical and percentage restrictions on women officers in certain 
grades, removed restrictions on permanent appointment of women offi-
cers to the rank of captain, and authorized women officers under certain 
circumstances to be eligible for flag rank. Congress also established 
a “promotion zone” system for women officers and indicated that 
the promotion and attrition of female officers were generally to 
correspond to the treatment of male officers. S. Rep. No. 676, 90th 
Cong., 1st Sess., 2.

11 According to the brief of the Solicitor General, the tenure differen-
tial has since been increased by the removal of time-in-grade restric-
tions and accelerated promotions resulting from the Vietnam conflict. 
See Exec. Order No. 11437, Dec. 2, 1968, 3 CFR 754 (1966-1970 
Comp.). Thus in recent years the discharge of male officers under 
§ 6382 (a) may have occurred about four years earlier than the 
discharge of women officers under § 6401, instead of the two years’ 
difference acknowledged by Congress in 1967.
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Fifth Amendment, the Congress may accord to women 
naval officers a 13-year tenure of commissioned service 
under § 6401 before mandatory discharge for want of 
promotion, while requiring under § 6382 (a) the manda-
tory discharge of male lieutenants who have been twice 
passed over for promotion but who, like Ballard, may 
have had less than 13 years of commissioned service. In 
arguing that Congress has acted unconstitutionally, 
appellee relies primarily upon the Court’s recent decisions 
in Frontiero n . Richardson, 411 U. S. 677, and Reed n . 
Reed, 404 U. S. 71.

In Frontiero the Court was concerned with “the 
right of a female member of the uniformed services 
to claim her spouse as a ‘dependent’ for the purposes 
of obtaining increased quarters allowances and medi-
cal and dental benefits under 37 U. S. C. §§ 401, 403, 
and 10 U. S. C. §§ 1072, 1076, on an equal footing 
with male members.” 411 U. S., at 678. Under the 
governing statutes, a serviceman could automatically 
claim his spouse as a “dependent,” but a servicewoman’s 
male spouse was not considered to be a “dependent” unless 
he was shown in fact to be dependent upon his wife for 
more than one-half of his support. The challenged clas-
sification was based exclusively on gender, and the Gov-
ernment conceded that the different treatment of men and 
women service members was based solely upon considera-
tions of administrative convenience. The Court found 
this disparity of treatment constitutionally invalid. In 
the words of the plurality opinion:

“[A]ny statutory scheme which draws a sharp 
line between the sexes, solely for the purpose of 
achieving administrative convenience, necessarily 
commands ‘dissimilar treatment for men and women 
who are . . . similarly situated,’ and therefore 
involves the ‘very kind of arbitrary legislative 
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choice forbidden by the [Constitution] . . . Reed 
v. Reed, 404 U. S., at 77, 76. We therefore conclude 
that, by according differential treatment to male and 
female members of the uniformed services for the 
sole purpose of achieving administrative conven-
ience, the challenged statutes violate the Due Process 
Clause of the Fifth Amendment insofar as they 
require a female member to prove the dependency 
of her husband.” Id., at 690-691.

The case of Reed v. Reed, supra, involved quite 
similar considerations. In that case the Court consid-
ered the constitutionality of an Idaho probate code pro-
vision that, in establishing who would administer a 
decedent’s estate, gave a “mandatory” preference to men 
over women when they were in the same degree of rela-
tionship to the decedent. The Idaho law permitted no 
consideration of the individual qualifications of particular 
men or women as potential administrators, but simply 
preferred males in order to reduce probate expenses by 
eliminating contests over the relative qualifications of 
men and women otherwise similarly situated. The 
Court held that “[b]y providing dissimilar treatment for 
men and women who are thus similarly situated, the 
challenged section violates the Equal Protection Clause.” 
404 U. S., at 77.

In both Reed and Frontiero the challenged classifica-
tions based on sex were premised on overbroad generaliza-
tions that could not be tolerated under the Constitution. 
In Reed, the assumption underlying the Idaho statute 
was that men would generally be better estate adminis-
trators than women. In Frontiero, the assumption 
underlying the Federal Armed Services benefit statutes 
was that female spouses of servicemen would normally 
be dependent upon their husbands, while male spouses 
of servicewomen would not.
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In contrast, the different treatment of men and women 
naval officers under §§ 6382 and 6401 reflects, not archaic 
and overbroad generalizations, but, instead, the demon-
strable fact that male and female line officers in the Navy 
are not similarly situated with respect to opportunities 
for professional service. Appellee has not challenged 
the current restrictions on women officers’ participation 
in combat and in most sea duty. Specifically, “women 
may not be assigned to duty in aircraft that are engaged 
in combat missions nor may they be assigned to duty on 
vessels of the Navy other than hospital ships and trans-
ports.” 10 U. S. C. § 6015. Thus, in competing for 
promotion, female lieutenants will not generally have 
compiled records of seagoing service comparable to those 
of male lieutenants. In enacting and retaining § 6401, 
Congress may thus quite rationally have believed that 
women line officers had less opportunity for promotion 
than did their male counterparts, and that a longer period 
of tenure for women officers would, therefore, be consistent 
with the goal to provide women officers with “fair and 
equitable career advancement programs.” H. R. Rep. 
No. 216, supra, at 5. Cf. Kahn n . Shevin, 416 U. S. 351.12

12 The dissenting opinion argues that, in retaining § 6401 in 
1967, Congress may not have intended to give a longer tenure to 
women line officers than to their male counterparts, because “it is 
certainly plausible to conclude that Congress continued to believe, as it 
had in 1948, that the separation provisions for men and women would, 
given the opportunity to work properly, result in equal average 
tenure for both sexes.” Post, at 517. This conclusion cannot, how-
ever, be reconciled with Congress’ recognition that mandatory retire-
ment provisions for women line officers “parallel present provisions 
with respect to male officers except that the discharge of male officers 
probably occurs about 2 years earlier.” g. Rep. No. 676, supra, at 
12; H. R. Rep. No. 216, 90th Cong., 1st Sess., 17 (emphasis added). 
Alternatively, the dissent seems to imply that the “anomalous” reten-
tion in 1967 of the 13-year tenure provision of § 6401 may have 
resulted from congressional inadvertence. Post, at 514-515. But this
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The complete rationality of this legislative classifica-
tion is underscored by the fact that in corps where male 
and female lieutenants are similarly situated, Congress 
has not differentiated between them with respect to ten-
ure. Thus women staff officers not appointed under 
§ 5590 are subject to the same mandatory attrition rule of 
§ 6382 (a) as are male officers. These include officers in 
the Medical, Dental, Judge Advocate General’s, and Medi-
cal Service Corps. See 10 U. S. C. §§ 5574, 5578, 5578a, 
5579. Conversely, active male lieutenants who are mem-
bers of the Nurse Corps, like female lieutenants in that 
Corps, are within the ambit of 10 U. S. C. § 6396 (c), 
which contains a 13-year tenure provision like § 6401.

view cannot be squared with the legislative history either. A major 
factor prompting the 1967 amendments was Congress’ express con-
cern that unless restrictions on promotions of women naval officers 
were lifted, the operation of § 6401 would cause excessive forced 
retirement of women lieutenants. In discussing the problem, the 
House Report explicitly described the 13-year provision:

“A particularly severe problem of promotion stagnation exists 
among WAVE officers in the Navy. The present grade limitations 
on promotion of WAVE officers to the grades of commander-
lieutenant commander have so reduced the vacancies that the Navy 
will be forced to discharge most regular WAVE lieutenants when 
they reach their 13th year of service if relief is not provided.

“Present law (sec. 6401, title 10, United States Code) provides 
that women officers on the active list of the Navy in the grade of 
lieutenant must be discharged on June 30 of the fiscal year in which 
they complete 13 years of active commissioned service if not on a 
promotion list that year. The Navy estimates that without legis-
lative relief, the attrition among women line lieutenants will average 
50 percent or more over the next 5 years. The Navy considers such 
heavy attrition unacceptable.” H. R. Rep. No. 216, supra, at 6.

It is thus clear that Congress in 1967 intentionally retained the 
13-year tenure provision of § 6401, and did so with specific knowledge 
that it gave women line officers a longer tenure than their male 
counterparts.
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In both Reed and Frontiero the reason asserted to 
justify the challenged gender-based classifications was 
administrative convenience, and that alone. Here, on 
the contrary, the operation of the statutes in question 
results in a flow of promotions commensurate with the 
Navy’s current needs and serves to motivate qualified 
commissioned officers to so conduct themselves that they 
may realistically look forward to higher levels of com-
mand. This Court has recognized that “it is the primary 
business of armies and navies to fight or be ready to fight 
wars should the occasion arise.” Toth v. Quarles, 350 
U. S. 11, 17. See also Orloff v. Willoughby, 345 U. S. 
83, 94. The responsibility for determining how best our 
Armed Forces shall attend to that business rests with 
Congress, see U. S. Const., Art. I, § 8, cis. 12-14, and with 
the President. See U. S. Const., Art. II, § 2, cl. 1. We 
cannot say that, in exercising its broad constitutional 
power here, Congress has violated the Due Process Clause 
of the Fifth Amendment.13

The judgment is reversed.

13 We observe that because of the restrictions that were removed 
from women officers’ participation in naval service in 1967, see Act 
of Nov. 8, 1967, 81 Stat. 374; S. Rep. No. 676, 90th Cong., 1st 
Sess., more opportunity has become available for women officers. 
We are told by the Solicitor General that since 1967, the Secretary 
of the Navy has implemented a program for acceleration of women 
officers’ promotion and that today women are being considered for 
promotion within the same time periods as are men. Apparently be-
lieving that the need for a tenure differential has subsided, the Depart-
ment of Defense has submitted a bill to Congress that would substitute 
for § 6401 the same rule that governs male lieutenants. See §§ 2 (5) 
and 4(18)(L) of H. R. 12405 (93d Cong., 2d Sess.), which con-
tains a new provision as a proposed replacement of both § 6382 and 
§ 6401. These developments no more than reinforce the view that 
it is for Congress, and not for the courts, to decide when the policy 
goals sought to be served by § 6401 are no longer necessary to the 
Navy’s officer promotion and attrition programs.
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Mr . Justice  Brennan , with whom Mr . Justice  Doug -
las  and Mr . Justice  Marsh all  join, dissenting.

The Court concludes that the statutory scheme which 
results in different periods of tenure for male and female 
line lieutenants of the Navy does not contravene the Due 
Process Clause of the Fifth Amendment because “Con-
gress may . . . quite rationally have believed that women 
line officers had less opportunity for promotion than did 
their male counterparts, and that a longer period of 
tenure for women officers would, therefore, be consistent 
with the goal to provide women officers with ‘fair and 
equitable career advancement programs.’ ” Ante, at 508. 
I believe, however, that a legislative classification that 
is premised solely upon gender must be subjected to close 
judicial scrutiny. Frontiero v. Richardson, 411 U. S. 677 
(1973) ; Kahn n . Shevin, 416 U. S. 351 (1974) (Brennan , 
J., dissenting). Such suspect classifications can be sus-
tained only if the Government demonstrates that the clas-
sification serves compelling interests that cannot be other-
wise achieved. Here, the Government as much as concedes 
that the gender-based distinctions in separation pro-
visions for Navy officers fulfill no compelling purpose.

Further, the Court goes far to conjure up a legislative 
purpose which may have underlain the gender-based dis-
tinction here attacked. I find nothing in the statutory 
scheme or the legislative history to support the supposi-
tion that Congress intended, by assuring women but not 
men line lieutenants in the Navy a 13-year tenure, to 
compensate women for other forms of disadvantage 
visited upon them by the Navy.1 Thus, the gender-

1 Indeed, I find quite troublesome the notion that a gender-
based difference in treatment can be justified by another, broader, 
gender-based difference in treatment imposed directly and currently 
by the Navy itself. While it is true that the restrictions upon 
women officers’ opportunities for professional service are not here 
directly under attack, they are obviously implicated on the Court’s
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based classification of which appellee complains is not 
related, rationally or otherwise, to any legitimate legisla-
tive purpose fairly to be inferred from the statutory 
scheme or its history, and cannot be sustained.

I
As the Court recounts, § 6401 was enacted as part of 

the Women’s Armed Services Integration Act of 1948, 62 
Stat. 368. This Act, while providing for the first time 
a permanent role for women in the military, severely 
limited their career opportunities. Among other things, 
it provided that women in the Navy could not be perma-
nently promoted above the rank of commander, and it 
set the number of women lieutenants, lieutenant com-
manders, and commanders at a small percentage of the 
number of regular women officers on active duty. Per-
haps because these limitations upon promotion oppor-
tunities made it impractical to guarantee women line 
officers promotion at any uniform rate, the promotion 
zone system provided for men by the Officer Personnel 
Act of 1947, 61 Stat. 860, was not applied to them. And, 
as explained by the Court, without a promotion zone sys-
tem, the basis for determining involuntary separation 
under § 6382 (a), whether an officer has twice “failed of 
selection for promotion,” has no meaning.2 Therefore, 

chosen ground for decision, and the Court ought at least to consider 
whether they may be valid before sustaining a provision it conceives 
to be based upon them.

2 Also, even if it were possible to devise some alternative way of 
deciding when a woman officer had “failed of selection for promo-
tion,” the limitation upon promotion opportunities for women meant 
that retention until two failures of selection could have been indefi-
nite retention. In 1967, in fact, the statutory grade limitations 
upon promotions for women had produced such limited vacancies in 
the upper ranks that, but for the fact that some of the limitations 
were removed by the 1967 Act, promotions of lieutenants in the 
WAVES would have had to be suspended altogether for four or five
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the separation provisions for women line officers, given 
the rest of the statutory provisions applicable to them, 
had to be pegged to time served rather than to opportuni-
ties for promotion. The number of years selected for 
women line lieutenants, 13, corresponded exactly to the 
normal number of years Congress intended to precede 
separation for a male officer not chosen for promotion. 
See ante, at 504-505, n. 9.3 Thus, Congress’ original pur-
pose in enacting slightly different separation provisions 
for men and women is quite certain—to create the same 
tenure in years for women lieutenants as for the aver-
age male lieutenant before involuntary separation was 
permitted.

However, for reasons not entirely clear upon the record 
in this case, the promotion zone system for men did not, 
as administered by the Navy, result in the normal 13- 
year tenure for men before involuntary separation con-
templated by §§ 5764 and 5768.4 Rather, in 1967 the

years. H. R. Rep. No. 216, 90th Cong., 1st Sess., 6 (1967). See 
Hearings on H. R. 5894 before Subcommittee No. 1 of the House 
Committee on Armed Services, 90th Cong., 1st Sess., 384 (1967). If 
involuntary separation had been keyed to failure of selection, no 
WAVE line lieutenants could have been separated during those five 
years.

3 Section 5768 sets out the normal times of service for male officers 
in the line of the Navy. Section 5764, the section establishing the 
promotion zone system, specifies that the number of officers in the 
promotion zone each year shall be chosen “in order to maintain a 
flow of promotion consistent with the terms of service set out in 
section 5768 . . . and in order best to assure to individuals in suc-
ceeding years equality of opportunity for promotion.” Thus, the 
“normal terms of service,” § 5768, were to be achieved through the 
administrative determination of promotion zones each year.

4 The explanation seemingly lies in the provisions permitting sus-
pension of these sections. Section 48 of the Act of Aug. 10, 1956, 
provided that:

“(a) Except as they may apply to women officers of the Regular 
Navy . . . appointed under section 5590 of title 10, . . . the following 
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normal tenure for men seems to have been about 11 
years, see H. R. Rep. No. 216, 90th Cong., 1st Sess., 
17; S. Rep. No. 676, 90th Cong., 1st Sess., 12; and in 
1972, when respondent was due for discharge, it was 
eight or nine years. Brief for Appellants 16.

In 1967, Congress decided to eliminate many of the 
provisions restricting career opportunities for women. In 
doing so it wished, as the Court notes, to provide women 
with “fair and equitable career advancement programs.” 
H. R. Rep. No. 216, supra, at 5. However, contrary to 
the Court’s assumption, Congress determined to achieve 
this goal, not by providing special compensatory treat-
ment for women, but by removing most of the restric-
tions upon them and then subjecting them to the same 
provisions generally governing men. Id., at 3; S. Rep. 
No. 676, supra, at 2.

First, the entire structure of the 1967 Act is directed 
toward assimilating as much as possible the promotion 
structure for women line officers to that of men. The Act, 
for example, provided for a promotion zone system for 
women line officers in the Navy, 10 U. S. C. § 5764 (d), 
and applied the “failure of selection” designation to

sections of title 10 cease to operate whenever the number of male 
officers serving on active duty in the grade of ensign or above in 
the line of the Navy does not exceed the number of male officers 
holding permanent appointments in the grade of ensign or above 
on the active list in the line of the Regular Navy: Sections . . . 
5764-5770 . . ..” 70A Stat. 639.
Also, 10 U. S. C. § 5785 provides that:

“(b) During a war or national emergency, the President may 
suspend any provision of the preceding sections of this chapter relat-
ing to officers of the Navy . . . , other than women officers appointed 
under section 5590 of this title.”

Because these sections do not apply to women covered by § 6401, 
any suspensions could have the effect of shortening normal tenure 
for men without affecting the tenure of women. See ante, at 505 
n. 11.
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women by amending 10 U. S. C. § 5776.5 These additions 
make the retention of 13-year tenure for women line 
lieutenants somewhat anomalous, since the “failure of 
selection” designation appears to have no function ex-
cept as an aid to determining involuntary separation. 
Thus, as the hesitant language the Court uses in de-
scribing Congress’ possible compensatory purpose recog-
nizes, it is impossible to divine from the structure of the 
Act itself a reason for retaining the 13-year tenure for 
women but not for men.

Second, the legislative history of the 1967 Act makes 
quite clear that Congress’ purpose in retaining the 13- 
year tenure for women line lieutenants was not to 
take account of the limited opportunities available to 
women in the Navy. Congress explicitly recognized that 

5 Other examples of the degree to which women officers were sub-
jected to the same promotion and retention system as men are:

(1) The amendment of 10 U. S. C. § 5771 so that women officers on 
a promotion list, like men, can be promoted as soon as vacancies oc-
cur. This was done to prevent a delay of six to eight months in 
promotion which caused “women officers to fall behind their male 
contemporaries.” H. R. Rep. No. 216, supra, at 15; S. Rep. No. 676, 
90th Cong., 1st Sess., 10.

(2) The amendment of 10 U. S. C. §§ 5704, 5711, and related sec-
tions so that all women line officers on active duty, including Reserve 
officers, will, like all men line officers on active duty, be considered for 
promotion by the same selection boards and in the same way.

Aside from § 6401, some distinctions between the promotion sys-
tems for male and female line officers did survive the 1967 Act. See, 
e. g., 10 U. S. C. § 5707 (difference between men and women on stand-
ard for selection below lieutenant commander). It is significant, 
however, that as a result of the 1967 amendments, the tenure in years 
for unrestricted men and women line officers is the same for all grades 
in which involuntary separation or retirement is linked for both to 
years served. Compare 10 U. S. C. §§6376 and 6379 with §6398; 
§ 6380 with § 6400. However, in most instances men cannot be in-
voluntarily retired until they have twice failed of selection and 
reached the required tenure in years, while for women failure to be 
promoted within the requisite number of years is sufficient.
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in some instances involuntary retirement and separation 
provisions “permit women to remain on active duty for 
longer periods than male officers.” It believed that 
“[u]nder current circumstances, there is no logical basis 
for these differences.” S. Rep. No. 676, supra, at 2. 
(Emphasis supplied.) See H. R. Rep. No. 216, supra, 
at 2-3; Hearing on H. R. 4772, 4903, 5894, before the 
Senate Committee on Armed Services, 90th Cong., 1st 
Sess., 41 (1967). The 1967 Act was to “apply the stand-
ard attrition provisions of male officers promotion and 
retirement laws to women officers. The only exception 
to this would be the selective continuation of nurses.” 
H. R. Rep. No. 216, supra, at 3.6 (Emphasis supplied.) 
See S. Rep. No. 676, supra, at 2. In light of these state-
ments, Congress could not have had the purpose of com-
pensating women line officers for their inferior position in 
the Navy by retaining longer tenure periods for women.

Moreover, the legislative history is replete with indica-
tions of a decision not to give women any special advan-
tage. “The purpose of the legislation has been limited to 
the removal of arbitrary restrictions. No effort has been 
made to provide special assurances to women officers, and 
none is recommended.” Letter from General Counsel, 
Department of Defense, in S. Rep. No. 676, supra, at 5; 
H. R. Rep. No. 216, supra, at 9. “The purpose of the bill 
is to create parity only in respect to recognizing merit and 
performance.” Id., at 7. See S. Rep. No. 676, supra, 
at 3.7 (Emphasis supplied.)

6 Congressman Rivers, Chairman of the House Committee on 
Armed Services, stated flatly during floor debate on H. R. 5894 that 
the bill assured that women “have the same tenure as male officers 
of the same grade.” 113 Cong. Rec. 11303 (May 1, 1967). (Em-
phasis supplied.)

7 Senator Thurmond, floor manager of the bill, made much the 
same point during hearings on the bill. He said: “[T]he purpose of 
this bill is not to provide special promotional opportunities for women 
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To infer a determination purposely to perpetuate a 
longer retention period for women line officers is, there-
fore, entirely to misconceive Congress’ perception of the 
problem and of the proper solution. While the reason 
for the failure to revise §§ 6382 and 6401 is not clear, it is 
certainly plausible to conclude that Congress continued to 
believe, as it had in 1948, that the separation provisions 
for men and women would, given the opportunity to work 
properly, result in equal average tenure for both sexes.8

II
Given this analysis of the relationship between § 6382 

and § 6401, the difference in tenure which resulted in fact 
from the operation of these sections manifestly serves no 
overriding or compelling governmental interest. Indeed, 
appellants concede as much in discussing proposed 
H. R. 12405 (93d Cong., 2d Sess.), §§ 2 (5) and 4 (18), 
to which the Court refers, ante, at 510 n. 13: “The De-
partment of Defense considers that the separate rule for 
women, while serving a legitimate governmental pur-
pose ... is on balance no longer needed as a matter of 
military personnel policy.” Brief for Appellants 18. 
(Emphasis supplied.) Since the executive department 
most intimately concerned with the promotion policy in 

or to give them any advantage, but it is to place them on a parity 
with or give them equal opportunities . . . .” Hearing on H. R. 4772, 
4903, 5894 before the Senate Committee on Armed Services, 90th 
Cong., 1st Sess., 46 (1967).

8 In addition, there are indications in the hearings on the bill that 
the reason for not changing §§ 6382 and 6401 was that the promo-
tional systems for all services were then under review, and that the 
Armed Services therefore did not want to change in the interim pro-
visions believed basically to apply equitably to both sexes. See Hear-
ings on H. R. 5894 before Subcommittee No. 1 of the House Com-
mittee on Armed Services, 90th Cong., 1st Sess., 383 (1967) (remarks 
of Assistant Secretary Morris); Hearings, Senate Committee on 
Armed Services, supra, at 44 (remarks of General Berg).
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the Navy can perceive no need for the gender-based classi-
fication under attack, the interest served by the classifi-
cation, if any, can hardly be overriding or compelling.9

Further, while I believe that “providing special bene-
fits for a needy segment of society long the victim of pur-
poseful discrimination and neglect” can serve “the com-
pelling ... interest of achieving equality for such groups,” 
Kahn v. Shevin, 416 U. S., at 358-359 (Brennan , J., dis-
senting), I could not sustain this statutory scheme even 
if I accepted the Court’s supposition that such a purpose 
lay behind this classification. Contrary to the Court’s 
intimation, ante, at 508, women do not compete directly 
with men for promotion in the Navy. Rather, selection 
boards for women are separately convened, 10 U. S. C. 
§ 5704, the number of women officers to be selected for 
promotion is separately determined, 10 U. S. C. § 5760, 
promotion zones for women are separately designated, 
10 U. S. C. § 5764, and women’s fitness for promotion is 
judged as compared to other women, 10 U. S. C. § 5707. 
In this situation, it is hard to see how women are disad-
vantaged in their opportunity for promotion by the fact 
that their duties in the Navy are limited, or how increas-

9 The Court comments that the submission of H. R. 12405 “no more 
than reinforce [s] the view that it is for Congress, and not for the 
courts, to decide when the policy goals sought to be served by § 6401 
are no longer necessary to the Navy’s officer promotion and attrition 
programs.” Ante, at 510 n. 13. But the Court does not, and could 
not, show that the gender-based classification underlying § 6401 was 
ever necessary to the Navy’s program; it only ventures that Congress 
“may . . . rationally,” ante, at 508 (emphasis supplied), have believed 
the policy to be wise or fair. Further, the close scrutiny which I be-
lieve gender-based classifications require necessitates that courts eval-
uate both the strength of the asserted interest and the need for the 
means chosen toward that end. Implicit in this task is that the 
courts do not necessarily accept the legislature’s decisions about 
the need for certain legislation when gender-based distinctions are 
involved.
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ing their tenure before separation for nonpromotion is 
necessary to compensate for other disadvantages.

Ill
The Court suggests no purpose other than compensa-

tion for disadvantages of women which might justify this 
gender-based classification. I agree that the “up or 
out” philosophy “was developed to maintain effective 
leadership by heightening competition for the higher 
ranks while providing junior officers with incentive and 
opportunity for promotion.” Ante, at 502-503. But the 
purpose behind the “up or out” philosophy applies as 
well to women as to men. The issue here is not whether 
the treatment accorded either women or men under the 
statutory scheme would, if applied evenhandedly to both 
sexes, forward a legitimate or compelling state interest, 
but whether the differences in the provisions applicable to 
men and women can be justified by a governmental 
purpose.10

For this same reason, the invocation of the deference 
due Congress in determining how best to assure the readi-

10 In neither Reed v. Reed, 404 U. S. 71 (1971), nor Frontiero v. 
Richardson, 411 U. S. 677 (1973), was it doubted that the statutes in 
question forwarded legitimate governmental goals, absent the classifi-
cations by sex. In Reed, the Court expressly noted that “the objec-
tive of reducing the workload on probate courts by eliminating one 
class of contests is not without some legitimacy,” 404 U. S., at 76, 
and it noted that the statutory scheme set up non-sex-based classifi-
cations toward the same end, which it seemingly approved. Id., at 
77. Similarly, in Frontiero, the inquiry focused upon the “difference 
in treatment,” 411 U. S., at 679, accorded women and men in deter-
mining eligibility for dependents’ benefits, not upon the strength of 
the Government’s interest in according dependents’ benefits to mem-
bers of the Armed Services. Thus, I fail to see how the strength of 
the governmental interest in the “up or out” system can distinguish 
Reed or Frontiero. See also James v. Strange, 407 U. S. 128, 141 
(1972); Weber v. Aetna Casualty & Surety Co., 406 U. S. 164, 
173 (1972).
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ness of our Armed Forces for battle cannot settle the issue 
before us. As Frontiero n . Richardson, 411 U. S. 677 
(1973), illustrates, the fact that an equal protection claim 
arises from statutes concerning military personnel policy 
does not itself mandate deference to the congressional de-
termination, at least if the sex-based classification is not 
itself relevant to and justified by the military purposes.

Thus, the validity of the statutory scheme must stand 
or fall upon the Court’s asserted compensatory goal. Yet, 
as the analysis in Part I, supra, demonstrates, this pur-
pose was not in fact behind either the original enactment 
of § 6401 or its retention in 1967. While we have in the 
past exercised our imaginations to conceive of possible 
rational justifications for statutory classifications, see 
McGowan v. Maryland, 366 U. S. 420, 425-428 (1961), 
we have recently declined to manufacture justifica-
tions in order to save an apparently invalid statutory 
classification. Cf. James v. Strange, 407 U. S. 128 
(1972); Weber v. Aetna Casualty & Surety Co., 406 
U. S. 164 (1972). Moreover, we have analyzed asserted 
governmental interests to determine whether they were 
in fact the legislative purpose of a statutory classification, 
Eisenstadt v. Baird, 405 U. S. 438, 442-443 (1972), and 
have limited our inquiry to the legislature’s stated pur-
poses when these purposes are clearly set out in the stat-
ute or its legislative history. Johnson v. Robison, 415 
U. S. 361, 376 (1974). Never, to my knowledge, have we 
endeavored to sustain a statute upon a supposition about 
the legislature’s purpose in enacting it when the asserted 
justification can be shown conclusively not to have 
underlain the classification in any way.11

11 Indeed, to do so is to undermine the very premises of deference 
to legislative determination. If a legislature, considering the compet-
ing factors, determines that it is wise policy to treat two groups of 
people differently in pursuit of a certain goal, courts often defer to 
that legislative determination. But when a legislature has decided
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Since the Government here has advanced no govern-
mental interest fairly to be gleaned from §§ 6382 and 6401 
or their history which can justify this gender-based classi-
fication, I would affirm the judgment below.

Mr . Justi ce  White , dissenting.
Agreeing for the most part with Mr . Justice  Bren -

nan ’s dissenting opinion, I also dissent from the judg-
ment of the Court.

not to pursue a certain goal, upholding a statute on the basis of that 
goal is not properly deference to a legislative decision at all; it is 
deference to a decision which the legislature could have made but did 
not. See Gunther, Foreword: In Search of Evolving Doctrine on 
a Changing Court: A Model for a Newer Equal Protection, 86 Harv. 
L. Rev. 1,44-45 (1972).
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TAYLOR v. LOUISIANA

APPEAL FROM THE SUPREME COURT OF LOUISIANA

No. 73-5744. Argued October 16, 1974—Decided January 21, 1975

Appellant, a male, was convicted of a crime by a petit jury selected 
from a venire on which there were no women and which was 
selected pursuant to a system resulting from Louisiana constitu-
tional and statutory requirements that a woman should not be 
selected for jury service unless she had previously filed a written 
declaration of her desire to be subject to jury service. The State 
Supreme Court affirmed, having rejected appellant’s challenge to 
the constitutionality of the state jury-selection scheme. Held:

1. Appellant had standing to make his constitutional claim, 
there being no rule that such a claim may be asserted only by 
defendants who are members of the group excluded from jury 
service. Peters v. Kiff, 407 U. S. 493. P. 526.

2. The requirement that a petit jury be selected from a repre-
sentative cross section of the community, which is fundamental to 
the jury trial guaranteed by the Sixth Amendment, is violated 
by the systematic exclusion of women from jury panels, which in 
the judicial district here involved amounted to 53% of the citizens 
eligible for jury service. Pp. 526-533.

3. No adequate justification was shown here for the challenged 
jury-selection provisions and the right to a jury selected from a 
fair cross section of the community cannot be overcome on merely 
rational grounds. Pp. 533-535.

4. It can no longer be held that women as a class may be 
excluded from jury service or given automatic exemptions based 
solely on sex if the consequence is that criminal jury venires are 
almost all male, and contrary implications of prior cases, e. g., 
Hoyt n . Florida, 368 U. S. 57, cannot be followed. Pp. 535-537.

282 So. 2d 491, reversed and remanded.

Whit e , J., delivered the opinion of the Court, in which Doug la s , 
Bre nnan , Ste wart , Mars hall , Bla ckm un , and Powel l , JJ., 
joined. Bur ge r , C. J., concurred in the result. Rehnqui st , J., 
filed a dissenting opinion, post, p. 538.

William McM. King argued the cause and filed a brief 
for appellant.
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Kendall L. Vick, Assistant Attorney General of Louisi-
ana, argued the cause for appellee. On the brief were 
William J. Guste, Jr., Attorney General, Walter Smith, 
and Woodrow W. Erwin.

Mr . Justice  White  delivered the opinion of the 
Court.

When this case was tried, Art. VII, § 41,1 of the Loui-
siana Constitution, and Art. 402 of the Louisiana Code 
of Criminal Procedure2 provided that a woman should 
not be selected for jury service unless she had previously 
filed a written declaration of her desire to be subject to 
jury service. The constitutionality of these provisions 
is the issue in this case.

1 La. Const., Art. VII, § 41, read, in pertinent part:
“The Legislature shall provide for the election and drawing of 

competent and intelligent jurors for the trial of civil and criminal 
cases; provided, however, that no woman shall be drawn for jury 
service unless she shall have previously filed with the clerk of the 
District Court a written declaration of her desire to be subject to 
such service.”
As of January 1, 1975, this provision of the Louisiana Constitution 
was repealed and replaced by the following provision, La. Const., 
Art. V, §33:

“(A) Qualifications.
“A citizen of the state who has reached the age of majority is 

eligible to serve as a juror within the parish in which he is domiciled. 
The legislature may provide additional qualifications.

“(B) Exemptions.
“The supreme court shall provide by rule for exemption of jurors.”
2 La. Code Crim. Proc., Art. 402, provided:
“A woman shall not be selected for jury service unless she has 

previously filed with the clerk of court of the parish in which 
she resides a written declaration of her desire to be subject to jury 
service.”
This provision has been repealed, effective January 1, 1975. 
The repeal, however, has no effect on the conviction obtained in 
this case.
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I
Appellant, Billy J. Taylor, was indicted by the grand 

jury of St. Tammany Parish, in the Twenty-second Judi-
cial District of Louisiana, for aggravated kidnaping. 
On April 12, 1972, appellant moved the trial court to 
quash the petit jury venire drawn for the special criminal 
term beginning with his trial the following day. Appel-
lant alleged that women were systematically excluded 
from the venire and that he would therefore be deprived 
of what he claimed to be his federal constitutional right 
to “a fair trial by jury of a representative segment of the 
community . . . ”

The Twenty-second Judicial District comprises the 
parishes of St. Tammany and Washington. The ap-
pellee has stipulated that 53% of the persons eligible 
for jury service in these parishes were female, and that 
no more than 10% of the persons on the jury wheel in 
St. Tammany Parish were women.3 During the period 
from December 8, 1971, to November 3, 1972, 12 females 
were among the 1,800 persons drawn to fill petit jury 
venires in St. Tammany Parish. It was also stipulated 
that the discrepancy between females eligible for jury 
service and those actually included in the venire was 
the result of the operation of La. Const., Art. VII, § 41, 
and La. Code Crim. Proc., Art. 402.4 In the present case, 
a venire totaling 175 persons was drawn for jury service 
beginning April 13, 1972. There were no females on the 
venire.

Appellant’s motion to quash the venire was denied 
that same day. After being tried, convicted, and sen-
tenced to death, appellant sought review in the Supreme 
Court of Louisiana, where he renewed his claim that the 

3 The stipulation appears in the Appendix, at 82-84, filed in Ed-
wards v. Healy, No. 73-759, now pending before the Court.

4 Ibid.
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petit jury venire should have been quashed. The 
Supreme Court of Louisiana, recognizing that this claim 
drew into question the constitutionality of the provisions 
of the Louisiana Constitution and Code of Criminal Pro-
cedure dealing with the service of women on juries, 
squarely held, one justice dissenting, that these pro-
visions were valid and not unconstitutional under federal 
law. 282 So. 2d491,497 (1973).5

Appellant appealed from that decision to this Court. 
We noted probable jurisdiction, 415 U. S. 911 (1974), 
to consider whether the Louisiana jury-selection system 
deprived appellant of his Sixth and Fourteenth Amend-
ment right to an impartial jury trial. We hold that it 
did and that these Amendments were violated in this case 
by the operation of La. Const., Art. VII, § 41, and La. 
Code Crim. Proc., Art. 402. In consequence, appellant’s 
conviction must be reversed.

II
The Louisiana jury-selection system does not disqualify 

women from jury service, but in operation its conceded 
systematic impact is that only a very few women, grossly 
disproportionate to the number of eligible women in the 
community, are called for jury service. In this case, no 
women were on the venire from which the petit jury was 
drawn. The issue we have, therefore, is whether a jury-
selection system which operates to exclude from jury 
service an identifiable class of citizens constituting 53% 

5 The death sentence imposed on appellant was annulled and set 
aside by the Supreme Court of Louisiana in accord with this Court’s 
decision in Furman v. Georgia, 408 U. S. 238 (1972), with instruc-
tions to the District Court to impose a life sentence on remand. 
The Supreme Court of Louisiana granted a rehearing to appellant 
on certain other issues not relevant to this appeal, 282 So. 2d 491, 
500 (1973), and later denied a second petition for rehearing.
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of eligible jurors in the community comports with the 
Sixth and Fourteenth Amendments.

The State first insists that Taylor, a male, has no 
standing to object to the exclusion of women from his 
jury. But Taylor’s claim is that he was constitutionally 
entitled to a jury drawn from a venire constituting a fair 
cross section of the community and that the jury that 
tried him was not such a jury by reason of the exclusion 
of women. Taylor was not a member of the excluded 
class; but there is no rule that claims such as Taylor 
presents may be made only by those defendants who are 
members of the group excluded from jury service. In 
Peters n . Kiff, 407 U. S. 493 (1972), the defendant, a 
white man, challenged his conviction on the ground that 
Negroes had been systematically excluded from jury 
service. Six Members of the Court agreed that peti-
tioner was entitled to present the issue and concluded 
that he had been deprived of his federal rights. Taylor, 
in the case before us, was similarly entitled to tender and 
have adjudicated the claim that the exclusion of women 
from jury service deprived him of the kind of factfinder 
to which he was constitutionally entitled.

Ill
The background against which this case must be 

decided includes our holding in Duncan v. Louisiana, 391 
U. S. 145 (1968), that the Sixth Amendment’s provision 
for jury trial is made binding on the States by virtue of 
the Fourteenth Amendment. Our inquiry is whether 
the presence of a fair cross section of the community on 
venires, panels, or lists from which petit juries are drawn 
is essential to the fulfillment of the Sixth Amend-
ment’s guarantee of an impartial jury trial in criminal 
prosecutions.

The Court’s prior cases are instructive. Both in the 
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course of exercising its supervisory powers over trials in 
federal courts and in the constitutional context, the 
Court has unambiguously declared that the American 
concept of the jury trial contemplates a jury drawn from 
a fair cross section of the community. A unanimous 
Court stated in Smith v. Texas, 311 U. S. 128, 130 (1940), 
that “[i]t is part of the established tradition in the use 
of juries as instruments of public justice that the jury 
be a body truly representative of the community.” To 
exclude racial groups from jury service was said to be 
“at war with our basic concepts of a democratic society 
and a representative government.” A state jury system 
that resulted in systematic exclusion of Negroes as jurors 
was therefore held to violate the Equal Protection Clause 
of the Fourteenth Amendment. Glasser v. United 
States, 315 U. S. 60, 85-86 (1942), in the context of a fed-
eral criminal case and the Sixth Amendment’s jury trial 
requirement, stated that “[o]ur notions of what a proper 
jury is have developed in harmony with our basic con-
cepts of a democratic society and a representative govern-
ment,” and repeated the Court’s understanding that the 
jury “ ‘be a body truly representative of the commu-
nity’ . . . and not the organ of any special group or class.”

A federal conviction by a jury from which women had 
been excluded, although eligible for service under state 
law, was reviewed in Ballard v. United States, 329 U. S. 
187 (1946). Noting the federal statutory “design to 
make the jury ‘a cross-section of the community’ ” and the 
fact that women had been excluded, the Court exercised 
its supervisory powers over the federal courts and 
reversed the conviction. In Brown v. Allen, 344 U. S. 
443, 474 (1953), the Court declared that “[o]ur duty to 
protect the federal constitutional rights of all does not 
mean we must or should impose on states our conception 
of the proper source of jury lists, so long as the source 
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reasonably reflects a cross-section of the population suit-
able in character and intelligence for that civic duty.”

Some years later in Carter v. Jury Comm’n, 396 U. S. 
320, 330 (1970), the Court observed that the exclusion 
of Negroes from jury service because of their race “con-
travenes the very idea of a jury—‘a body truly represent-
ative of the community’ . . . .” (Quoting from Smith 
v. Texas, supra.) At about the same time it was con-
tended that the use of six-man juries in noncapital 
criminal cases violated the Sixth Amendment for failure 
to provide juries drawn from a cross section of the 
community, Williams v. Florida, 399 U. S. 78 (1970). 
In the course of rejecting that challenge, we said that 
the number of persons on the jury should “be large 
enough to promote group deliberation, free from outside 
attempts at intimidation, and to provide a fair possi-
bility for obtaining a representative cross-section of the 
community.” Id., at 100. In like vein, in Apodaca v. 
Oregon, 406 U. S. 404, 410-411 (1972) (plurality opin-
ion), it was said that “a jury will come to such a [com-
monsense] judgment as long as it consists of a group of 
laymen representative of a cross section of the com-
munity who have the duty and the opportunity to 
deliberate ... on the question of a defendant’s guilt.” 
Similarly, three Justices in Peters n . Kiff, 407 U. S., at 
500, observed that the Sixth Amendment comprehended 
a fair possibility for obtaining a jury constituting a repre-
sentative cross section of the community.

The unmistakable import of this Court’s opinions, at 
least since 1940, Smith v. Texas, supra, and not repudi-
ated by intervening decisions, is that the selection of a 
petit jury from a representative cross section of the com-
munity is an essential component of the Sixth Amend-
ment right to a jury trial. Recent federal legislation 
governing jury selection within the federal court system 
has a similar thrust. Shortly prior to this Court’s decision 
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in Duncan n . Louisiana, supra, the Federal Jury Selection 
and Service Act of 19686 was enacted. In that Act, Con-
gress stated “the policy of the United States that all 
litigants in Federal courts entitled to trial by jury shall 
have the right to grand and petit juries selected at 
random from a fair cross section of the community in the 
district or division wherein the court convenes.” 28 
U. S. C. § 1861. In that Act, Congress also established 
the machinery by which the stated policy was to be 
implemented. 28 U. S. C. §§ 1862-1866. In passing 
this legislation, the Committee Reports of both the 
House7 and the Senate8 recognized that the jury plays 
a political function in the administration of the law and 

« Pub. L. 90-274, 82 Stat. 53, 28 U. S. C. § 1861 et seq.
7H. R. Rep. No. 1076, 90th Cong., 2d Sess., 8 (1968):

“It must be remembered that the jury is designed not only to under-
stand the case, but also to reflect the community’s sense of justice 
in deciding it. As long as there are significant departures from the 
cross sectional goal, biased juries are the result—biased in the sense 
that they reflect a slanted view of the community they are supposed 
to represent.”
See S. Rep. No. 92-516, p. 3 (1971).

8S. Rep. No. 891, 90th Cong., 1st Sess., 9 (1967): “A jury chosen 
from a representative community sample is a fundamental of our 
system of justice.”

Both the Senate and House Reports made reference to the de-
cision of the Court of Appeals in Rabinowitz n . United States, 366 F. 
2d 34, 57 (CA5 1966), which, in sustaining an attack on the compo-
sition of grand and petit jury venires in the Middle District of 
Georgia, had held that both the Constitution and 28 U. S. C. § 1861, 
prior to its amendment in 1968, required a system of jury selection 
“that will probably result in a fair cross-section of the community 
being placed on the jury rolls.” See S. Rep. No. 891, supra, at 11,18; 
H. R. Rep. No. 1076, supra, n. 7, at 4, 5.

Elimination of the “key man” system throughout the federal 
courts was the primary focus of the Federal Jury Selection and 
Service Act of 1968. See H. R. Rep. No. 1076, supra, at 4 and n. 1.
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that the requirement of a jury’s being chosen from a fair 
cross section of the community is fundamental to the 
American system of justice. Debate on the floors of the 
House and Senate on the Act invoked the Sixth Amend-
ment,9 the Constitution generally,10 and prior decisions 
of this Court11 in support of the Act.

We accept the fair-cross-section requirement as fun-
damental to the jury trial guaranteed by the Sixth 
Amendment and are convinced that the requirement 
has solid foundation. The purpose of a jury is to guard 
against the exercise of arbitrary power—to make avail-
able the commonsense judgment of the community as 
a hedge against the overzealous or mistaken prosecutor 
and in preference to the professional or perhaps over-
conditioned or biased response of a judge. Duncan n . 
Louisiana, 391 U. S., at 155-156. This prophylactic 
vehicle is not provided if the jury pool is made up of 
only special segments of the populace or if large, distinc-
tive groups are excluded from the pool. Community 
participation in the administration of the criminal law, 
moreover, is not only consistent with our democratic 
heritage but is also critical to public confidence in the 
fairness of the criminal justice system. Restricting jury 
service to only special groups or excluding identifiable 
segments playing major roles in the community cannot 
be squared with the constitutional concept of jury trial. 
“Trial by jury presupposes a jury drawn from a pool 
broadly representative of the community as well as 
impartial in a specific case. ... [T]he broad representa-
tive character of the jury should be maintained, partly 
as assurance of a diffused impartiality and partly 

9114 Cong. Rec. 3992 (1968) (remarks of Mr. Rogers). See also 
118 Cong. Rec. 6939 (1972) (remarks of Mr. Poff).

19 114 Cong. Rec. 3999 (1968) (remarks of Mr. Machen).
11 Id., at 6609 (remarks of Sen. Tydings).
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because sharing in the administration of justice is a phase 
of civic responsibility.” Thiel v. Southern Pacific Co., 
328 U. S. 217, 227 (1946) (Frankfurter, J., dissenting).

IV
We are also persuaded that the fair-cross-section 

requirement is violated by the systematic exclusion 
of women, who in the judicial district involved here 
amounted to 53% of the citizens eligible for jury service. 
This conclusion necessarily entails the judgment that 
women are sufficiently numerous and distinct from men 
and that if they are systematically eliminated from jury 
panels, the Sixth Amendment’s fair-cross-section require-
ment cannot be satisfied. This very matter was debated 
in Ballard v. United States, supra. Positing the fair-
cross-section rule—there said to be a statutory one—the 
Court concluded that the systematic exclusion of women 
was unacceptable. The dissenting view that an all-male 
panel drawn from various groups in the community 
would be as truly representative as if women were 
included, was firmly rejected:

“The thought is that the factors which tend to 
influence the action of women are the same as those 
which influence the action of men—personality, 
background, economic status—and not sex. Yet it 
is not enough to say that women when sitting as 
jurors neither act nor tend to act as a class. Men 
likewise do not act as a class. But, if the shoe were 
on the other foot, who would claim that a jury was 
truly representative of the community if all men 
were intentionally and systematically excluded from 
the panel? The truth is that the two sexes are not 
fungible; a community made up exclusively of one 
is different from a community composed of both; 
the subtle interplay of influence one on the other is 
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among the imponderables. To insulate the court-
room from either may not in a given case make an 
iota of difference. Yet a flavor, a distinct quality 
is lost if either sex is excluded. The exclusion of 
one may indeed make the jury less representative 
of the community than would be true if an economic 
or racial group were excluded.” 329 U. S., at 193— 
194.12

12 Compare Peters n . Kiff, 407 U. S. 493, 502-504 (1972) (opinion 
of Marsha ll , J., joined by Doug las  and Ste wart , JJ.):

“These principles compel the conclusion that a State cannot, con-
sistent with due process, subject a defendant to indictment or trial by 
a jury that has been selected in an arbitrary and discriminatory 
manner, in violation of the Constitution and laws of the United 
States. Illegal and unconstitutional jury selection procedures cast 
doubt on the integrity of the whole judicial process. They create 
the appearance of bias in the decision of individual cases, and they 
increase the risk of actual bias as well.

“But the exclusion from jury service of a substantial and identifi-
able class of citizens has a potential impact that is too subtle and 
too pervasive to admit of confinement to particular issues or particu-
lar cases. . . .

“Moreover, we are unwilling to make the assumption that the 
exclusion of Negroes has relevance only for issues involving race. 
When any large and identifiable segment of the community is ex-
cluded from jury service, the effect is to remove from the jury room 
qualities of human nature and varieties of human experience, the 
range of which is unknown and perhaps unknowable. It is not 
necessary to assume that the excluded group will consistently vote as 
a class in order to conclude, as we do, that its exclusion deprives the 
jury of a perspective on human events that may have unsuspected 
importance in any case that may be presented.” (Footnote omitted.)

Controlled studies of the performance of women as jurors conducted 
subsequent to the Court’s decision in Ballard have concluded that 
women bring to juries their own perspectives and values that in-
fluence both jury deliberation and result. See generally Rudolph, 
Women on Juries—Voluntary or Compulsory?, 44 J. Am. Jud. Soc. 
206 (1961); 55 J. Sociology & Social Research 442 (1971); 3 J. 
Applied Social Psychology 267 (1973); 19 Sociometry 3 (1956).
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In this respect, we agree with the Court in Ballard: If 
the fair-cross-section rule is to govern the selection of 
juries, as we have concluded it must, women cannot be 
systematically excluded from jury panels from which 
petit juries are drawn. This conclusion is consistent 
with the current judgment of the country, now evidenced 
by legislative or constitutional provisions in every State 
and at the federal level qualifying women for jury 
service.13

V
There remains the argument that women as a class 

serve a distinctive role in society and that jury service 
would so substantially interfere with that function that 
the State has ample justification for excluding women 
from service unless they volunteer, even though the 
result is that almost all jurors are men. It is true that 
Hoyt v. Florida, 368 U. S. 57 (1961), held that such a 
system 14 did not deny due process of law or equal pro-

13 This is a relatively modern development. Under the English 
common law, women, with the exception of the trial of a narrow 
class of cases, were not considered to be qualified for jury service by 
virtue of the doctrine of propter defectum sexus, a “defect of sex.” 
3 W. Blackstone, Commentaries *362. This common-law rule was 
made statutory by Parliament in 1870, 33 & 34 Viet., c. 77, and then 
rejected by Parliament in 1919, 9 & 10 Geo. 5, c. 71. In this 
country women were disqualified by state law to sit as jurors until 
the end of the 19th century. They were first deemed qualified 
for jury service by a State in 1898, Utah Rev. Stat. Ann., Tit. 35, 
§ 1297 (1898). Today, women are qualified as jurors in all the 
States. The jury-sendee statutes and rules of most States do 
not on their face extend to women the type of exemption presently 
before the Court, although the exemption provisions of some States 
do appear to treat men and women differently in certain respects.

14 Florida Stat. 1959, § 40.01 (1), provided that grand and petit ju-
rors be taken from male and female citizens of the State possessed of 
certain qualifications and also provided that “the name of no female 
person shall be taken for jury service unless said person has registered 
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tection of the laws because there was a sufficiently 
rational basis for such an exemption.15 But Hoyt did 
not involve a defendant’s Sixth Amendment right to a 
jury drawn from a fair cross section of the community 
and the prospect of depriving him of that right if women 
as a class are systematically excluded. The right to a 
proper jury cannot be overcome on merely rational 
grounds.16 There must be weightier reasons if a dis-
tinctive class representing 53% of the eligible jurors is 
for all practical purposes to be excluded from jury service. 
No such basis has been tendered here.

The States are free to grant exemptions from jury 
service to individuals in case of special hardship or inca-
pacity and to those engaged in particular occupations 
the uninterrupted performance of which is critical to the 
community’s welfare. Rawlins v. Georgia, 201 U. S. 
638 (1906). It would not appear that such exemptions 
would pose substantial threats that the remaining pool 
of jurors would not be representative of the community. 
A system excluding all women, however, is a wholly dif-
ferent matter. It is untenable to suggest these days 
that it would be a special hardship for each and every 
woman to perform jury service or that society cannot 

with the clerk of the circuit court her desire to be placed on the 
jury list.” Hoyt v. Florida, 368 IT. S. 57, 58 (1961).

15 The state interest, as articulated by the Court, was based on 
the assumption that “woman is still regarded as the center of home 
and family life.” Hoyt v. Florida, supra, at 62. Louisiana makes 
a similar argument here, stating that its grant of an automatic 
exemption from jury service to females involves only the State’s at-
tempt “to regulate and provide stability to the state’s own idea of 
family life.” Brief for Appellee 12.

16 In Hoyt, the Court determined both that the underlying classi-
fication was rational and that the State’s proffered rationale for 
extending this exemption to females without family responsibilities 
was justified by administrative convenience. 368 U. S., at 62-63.
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spare any women from their present duties.17 This may 
be the case with many, and it may be burdensome to 
sort out those who should be exempted from those 
who should serve. But that task is performed in the 
case of men, and the administrative convenience in deal-
ing with women as a class is insufficient justification for 
diluting the quality of community judgment represented 
by the jury in criminal trials.

VI
Although this judgment may appear a foregone con-

clusion from the pattern of some of the Court’s cases over 
the past 30 years, as well as from legislative developments 
at both federal and state levels, it is nevertheless true 
that until today no case had squarely held that the ex-
clusion of women from jury venires deprives a criminal 

17 In Hoyt v. Florida, supra, the Court placed some emphasis on 
the notion, advanced by the State there and by Louisiana here in 
support of the rationality of its statutory scheme, that “woman is 
still regarded as the center of home and family life.” 368 U. S., at 
62. Statistics compiled by the Department of Labor indicate that in 
October 1974, 54.2% of all women between 18 and 64 years of age 
were in the labor force. United States Dept, of Labor, Women in 
the Labor Force (Oct. 1974). Additionally, in March 1974, 45.7% 
of women with children under the age of 18 were in the labor force; 
with respect to families containing children between the ages of six 
and 17, 67.3% of mothers who were widowed, divorced, or separated 
were in the work force, while 51.2% of the mothers whose husbands 
were present in the household were in the work force. Even in 
family units in which the husband was present and which contained 
a child under three years old, 31% of the mothers were in the work 
force. United States Dept, of Labor, Marital and Family Character-
istics of the Labor Force, Table F (March 1974). While these sta-
tistics perhaps speak more to the evolving nature of the structure 
of the family unit in American society than to the nature of the 
role played by women who happen to be members of a family unit, 
they certainly put to rest the suggestion that all women should be 
exempt from jury service based solely on their sex and the presumed 
role in the home.
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defendant of his Sixth Amendment right to trial by an 
impartial jury drawn from a fair cross section of the 
community. It is apparent that the first Congress did 
not perceive the Sixth Amendment as requiring women 
on criminal jury panels; for the direction of the First 
Judiciary Act of 1789 was that federal jurors were to have 
the qualifications required by the States in which the 
federal court was sitting18 and at the time women were 
disqualified under state law in every State. Necessarily, 
then, federal juries in criminal cases were all male, and it 
was not until the Civil Rights Act of 1957, 71 Stat. 638, 
28 U. S. C. § 1861 (1964 ed.), that Congress itself pro-
vided that all citizens, with limited exceptions, were com-
petent to sit on federal juries. Until that time, federal 
courts were required by statute to exclude women from 
jury duty in those States where women were disqualified. 
Utah was the first State to qualify women for juries; it 
did so in 1898, n. 13, supra. Moreover, Hoyt v. Florida 
was decided and has stood for the proposition that, even 
if women as a group could not be constitutionally dis-
qualified from jury service, there was ample reason to 
treat all women differently from men for the purpose of 
jury service and to exclude them unless they volunteered.19

18 Section 29 of that Act provided that “the jurors shall have the 
same qualifications as are requisite for jurors by the laws of the 
State of which they are citizens, to serve in the highest courts of law 
of such State . . . .” 1 Stat. 88.

19 Hoyt v. Florida, as had Fay v. New York, 332 U. S. 261, 289-290 
(1947), also referred to the historic view that jury service could 
constitutionally be confined to males: “We need not, however, accept 
appellant’s invitation to canvass in this case the continuing validity 
of this Court’s dictum in Strauder n . West Virginia, 100 U. S. 303, 
310, to the effect that a State may constitutionally ‘confine’ jury 
duty ‘to males.’ This constitutional proposition has gone unques-
tioned for more than eighty years in the decisions of the Court, see 
Fay v. New York, supra, at 289-290, and had been reflected, until 
1957, in congressional policy respecting jury service in the federal 
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Accepting as we do, however, the view that the Sixth 
Amendment affords the defendant in a criminal trial the 
opportunity to have the jury drawn from venires repre-
sentative of the community, we think it is no longer ten-
able to hold that women as a class may be excluded or 
given automatic exemptions based solely on sex if the 
consequence is that criminal jury venires are almost 
totally male. To this extent we cannot follow the con-
trary implications of the prior cases, including Hoyt n . 
Florida. If it was ever the case that women were 
unqualified to sit on juries or were so situated 
that none of them should be required to perform 
jury service, that time has long since passed. If at 
one time it could be held that Sixth Amendment juries 
must be drawn from a fair cross section of the community 
but that this requirement permitted the almost total ex-
clusion of women, this is not the case today. Communi-
ties differ at different times and places. What is a fair 
cross section at one time or place is not necessarily a fair 
cross section at another time or a different place. Noth-
ing persuasive has been presented to us in this case sug-
gesting that all-male venires in the parishes involved here 
are fairly representative of the local population otherwise 
eligible for jury service.

Our holding does not augur or authorize the fashioning 
of detailed jury-selection codes by federal courts. The 

courts themselves.” 368 U. S., at 60. (Footnote omitted.) See also 
Glasser v. United States, 315 U. S. .60, 64-65, 85-86 (1942).

It is most interesting to note that Strauder n . West Virginia itself 
stated:
“[T]he constitution of juries is a very essential part of the protection 
such a mode of trial is intended to secure. The very idea of a jury is 
a body of men composed of the peers or equals of the person whose 
rights it is selected or summoned to determine; that is, of his neigh-
bors, fellows, associates, persons having the same legal status in 
society as that which he holds.” 100 U. S. 303, 308 (1880).



538 OCTOBER TERM, 1974

Rehn qui st , J., dissenting 419 U. S.

fair-cross-section principle must have much leeway in 
application. The States remain free to prescribe relevant 
qualifications for their jurors and to provide reasonable 
exemptions so long as it may be fairly said that the jury 
lists or panels are representative of the community. 
Carter v. Jury Comm’n, supra, as did Brown v. Allen, 
supra; Rawlins v. Georgia, supra, and other cases, recog-
nized broad discretion in the States in this respect. We 
do not depart from the principles enunciated in Carter. 
But, as we have said, Louisiana’s special exemption for 
women operates to exclude them from petit juries, which 
in our view is contrary to the command of the Sixth and 
Fourteenth Amendments.

It should also be emphasized that in holding that petit 
juries must be drawn from a source fairly representative 
of the community we impose no requirement that petit 
juries actually chosen must mirror the community and 
reflect the various distinctive groups in the population. 
Defendants are not entitled to a jury of any particular 
composition, Fay v. New York, 332 U. S. 261, 284 (1947); 
Apodaca n . Oregon, 406 U. S., at 413 (plurality opinion); 
but the jury wheels, pools of names, panels, or venires 
from which juries are drawn must not systematically 
exclude distinctive groups in the community and thereby 
fail to be reasonably representative thereof.

The judgment of the Louisiana Supreme Court is re-
versed and the case remanded to that court for further 
proceedings not inconsistent with this opinion.

So ordered.

Mr . Chief  Justi ce  Burger  concurs in the result.

Mr . Just ice  Rehnquist , dissenting.
The Court’s opinion reverses a conviction without a 

suggestion, much less a showing, that the appellant has 
been unfairly treated or prejudiced in any way by the 
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manner in which his jury was selected. In so doing, the 
Court invalidates a jury-selection system which it ap-
proved by a substantial majority only 13 years ago. I 
disagree with the Court and would affirm the judgment 
of the Supreme Court of Louisiana.

The majority opinion canvasses various of our jury 
trial cases, beginning with Smith v. Texas, 311 U. S. 128 
(1940). Relying on carefully chosen quotations, it con-
cludes that the “unmistakable import” of our cases is 
that the fair-cross-section requirement “is an essential 
component of the Sixth Amendment right to a jury trial.” 
I disagree. Fairly read, the only “unmistakable import” 
of those cases is that due process and equal protection 
prohibit jury-selection systems which are likely to result 
in biased or partial juries. Smith v. Texas, supra, con-
cerned the equal protection claim of a Negro who was 
indicted by a grand jury from which Negroes had been 
systematically excluded. Glasser v. United States, 315 
U. S. 60 (1942), dealt with allegations that the only 
women selected for jury service were members of a private 
organization which had conducted pro-prosecution classes 
for prospective jurors. Brown v. Allen, 34A U. S. 443 
(1953), rejected the equal protection and due process 
contentions of several black defendants that members of 
their race had been discriminatorily excluded from their 
juries. Carter n . Jury Comm’n, 396 U. S. 320 (1970), 
similarly dealt with equal protection challenges to a jury-
selection system, but the persons claiming such rights 
were blacks who had sought to serve as jurors.

In Hoyt v. Florida, 368 U. S. 57 (1961), this Court gave 
plenary consideration to contentions that a system such as 
Louisiana’s deprived a defendant of equal protection and 
due process. These contentions were rejected, despite 
circumstances which were much more suggestive of pos-
sible bias and prejudice than are those here—the de-
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fendant in Hoyt was a woman whose defense to charges 
of murdering her husband was that she had been driven 
temporarily insane by his suspected infidelity and by 
his rejection of her efforts at reconciliation. Id., at 58- 
59. The complete swing of the judicial pendulum 13 
years later must depend for its validity on the proposition 
that during those years things have changed in constitu-
tionally significant ways. I am not persuaded of the 
sufficiency of either of the majority’s proffered explana-
tions as to intervening events.

The first determinative event, in the Court’s view, 
is Duncan n . Louisiana, 391 U. S. 145 (1968). Be-
cause the Sixth Amendment was there held applicable 
to the States, the Court feels free to dismiss Hoyt as 
a case which dealt with entirely different issues—even 
though in fact it presented the identical problem. But 
Duncan’s rationale is a good deal less expansive than 
is suggested by the Court’s present interpretation of that 
case. Duncan rests on the following reasoning:

“The test for determining whether a right extended 
by the Fifth and Sixth Amendments with respect to 
federal criminal proceedings is also protected against 
state action by the Fourteenth Amendment has been 
phrased in a variety of ways in the opinions of this 
Court. The question has been asked whether a right 
is among those ‘ “fundamental principles of liberty 
and justice which lie at the base of all our civil and 
political institutions,” ’ Powell v. Alabama, 287 U. S. 
45, 67 (1932); whether it is ‘basic in our system of 
jurisprudence,’ In re Oliver, 333 U. S. 257, 273 
(1948); and whether it is ‘a fundamental right, es-
sential to a fair trial,’ Gideon v. Wainwright, 372 
U. S. 335, 343-344 (1963); Malloy v. Hogan, 378 
U. S. 1, 6 (1964); Pointer v. Texas, 380 U. S. 400, 
403 (1965). . . . Because we believe that trial by 
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jury in criminal cases is fundamental to the American 
scheme of justice, we hold that the Fourteenth 
Amendment guarantees a right of jury trial in all 
criminal cases . . . .” Id., at 148-149. (Emphasis 
added.)

That this is a sturdy test, one not readily satisfied by 
every discrepancy between federal and state practice, was 
made clear not only in Williams v. Florida, 399 U. S. 78 
(1970), and Apodaca v. Oregon, 406 U. S. 404 (1972), but 
also in Duncan itself. In explaining the conclusion that 
a jury trial is fundamental to our scheme of justice, and 
therefore should be required of the States, the Court 
pointed out that jury trial was designed to be a defense 
“against arbitrary law enforcement,” 391 U. S., at 156, 
and “to prevent oppression by the Government.” Id., at 
155. The Court stated its belief that jury trial for 
serious offenses is “essential for preventing miscarriages 
of justice and for assuring that fair trials are provided 
for all defendants.” Id., at 158.

I cannot conceive that today’s decision is necessary to 
guard against oppressive or arbitrary law enforcement, or 
to prevent miscarriages of justice and to assure fair trials. 
Especially is this so when the criminal defendant involved 
makes no claims of prejudice or bias. The Court does 
accord some slight attention to justifying its ruling in 
terms of the basis on which the right to jury trial was 
read into the Fourteenth Amendment. It concludes that 
the jury is not effective, as a prophylaxis against arbi-
trary prosecutorial and judicial power, if the “jury pool 
is made up of only special segments of the populace or 
if large, distinctive groups are excluded from the pool.” 
Ante, at 530. It fails, however, to provide any satis-
factory explanation of the mechanism by which the Loui-
siana system undermines the prophylactic role of the jury, 
either in general or in this case. The best it can do is to 
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posit “ ‘a flavor, a distinct quality/ ” which allegedly is 
lost if either sex is excluded. Ante, at 532. However, this 
“flavor” is not of such importance that the Constitution 
is offended if any given petit jury is not so enriched. 
Ante, at 538. This smacks more of mysticism than of law. 
The Court does not even purport to practice its mysticism 
in a consistent fashion—presumably doctors, lawyers, and 
other groups, whose frequent exemption from jury service 
is endorsed by the majority, also offer qualities as distinct 
and important as those at issue here.

In Hoyt, this Court considered a stronger due process 
claim than is before it today, but found that fundamental 
fairness had not been offended. I do not understand how 
our intervening decision in Duncan can support a differ-
ent result. After all, Duncan imported the Sixth Amend-
ment into the Due Process Clause only because, and only 
to the extent that, this was perceived to be required by 
fundamental fairness.

The second change since Hoyt that appears to under-
gird the Court’s turnabout is societal in nature, encom-
passing both our higher degree of sensitivity to distinc-
tions based on sex, and the “evolving nature of the 
structure of the family unit in American society.” Ante, 
at 535 n. 17. These are matters of degree, and it is 
perhaps of some significance that in 1961 Mr. Justice 
Harlan saw fit to refer to the “enlightened emancipa-
tion of women from the restrictions and protections of 
bygone years, and their entry into many parts of com-
munity life formerly considered to be reserved to men.” 
Hoyt, 368 U. S., at 61-62. Nonetheless, it may be 
fair to conclude that the Louisiana system is in fact 
an anachronism, inappropriate at this “time or place.” 
Ante, at 537. But surely constitutional adjudication is 
a more canalized function than enforcing as against the 
States this Court’s perception of modern life.
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Absent any suggestion that appellant’s trial was un-
fairly conducted, or that its result was unreliable, I would 
not require Louisiana to retry him (assuming the State 
can once again produce its evidence and witnesses) in 
order to impose on him the sanctions which its laws 
provide.
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UNITED STATES v. MAZURIE et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 73-1018. Argued November 12,1974—Decided January 21,1975

Respondents, who operated a bar on non-Indian land on the out-
skirts of an unincorporated village within the Wind River Reser-
vation and who had been denied a tribal liquor license by the 
Wind River Tribes pursuant to their option under 18 U. S. C. 
§ 1161 to regulate the introduction of liquor into Indian country, 
were convicted at a nonjury trial of introducing spirituous bever-
ages into Indian country in violation of 18 U. S. C. § 1154. 
Section 1154 (c) defines the term “Indian country” as not includ-
ing fee-patented lands in non-Indian communities, but does not 
define the term “non-Indian communities.” In entering the 
judgment of conviction, the District Court, on the basis of testi-
mony about the bar’s location and the racial composition of resi-
dents of the surrounding area as being largely Indian families, 
concluded that the bar was located within “Indian country” and 
held that federal authority could reach non-Indians located on 
privately held land within a reservation’s boundaries. The Court 
of Appeals reversed, holding that the prosecution had not met its 
burden of proving beyond a reasonable doubt that the bar was 
not excluded from Indian country by the § 1154 (c) exception for 
“fee-patented lands in non-Indian communities”; that § 1154 was 
fatally defective because of the indefiniteness and vagueness of 
the term “non-Indian community”; and that insofar as § 1161 
authorized Indian tribes to control the introduction of alcoholic 
beverages onto non-Indian land, it was an invalid congressional 
attempt to delegate authority. Held:

1. Section 1154 is not unconstitutionally vague. Given the na-
ture of the bar’s location and the surrounding population, the 
statute was sufficient to advise respondents that their bar was 
not excepted from tribal regulation by virtue of being located in 
a non-Indian community. Pp. 550-553.

2. Congress has the authority under Art. I, § 8, of the Constitu-
tion to regulate the distribution of alcoholic beverages by estab-
lishments such as respondents’ bar. Such authority is adequate,
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even though the land was held in fee by non-Indians and the per-
sons regulated were non-Indians. Pp. 553-556.

3. Congress could validly delegate such authority to a reser-
vation’s tribal council. The independent authority of Indian tribes 
over matters that affect the internal and social relations of tribal 
life is sufficient to protect Congress’ decision to vest in tribal 
councils this portion of its own authority “to regulate Com-
merce . . . with the Indian tribes” under Art. I, § 8. Pp. 556-557.

487 F. 2d 14, reversed.

Reh nqu ist , J., delivered the opinion for a unanimous Court.

Harry R. Sachse argued the cause for the United States. 
With him on the brief were Solicitor General Bork, Assist-
ant Attorney General Johnson, Jacques B. Gelin, and 
Lawrence E. Shearer.

Charles E. Hamilton argued the cause and filed a brief 
for respondents.

Jerome F. Statkus, Assistant Attorney General, argued 
the cause for the State of Wyoming as amicus curiae 
urging affirmance. With him on the brief was Sterling 
A. Case, Deputy Attorney General.*

Mr . Justice  Rehnquist  delivered the opinion of the 
Court.

The respondents were convicted of introducing spiritu-
ous beverages into Indian country, in violation of 18 
U. S. C. § 1154.1 The Court of Appeals for the Tenth

^Marvin J. Sonosky and Glen A. Wilkinson filed a brief for the 
Shoshone and Arapahoe Tribes of the Wind River Indian Reservation 
as amici curiae urging reversal.

1 Title 18 U. S. C. § 1154 provides in pertinent part:
“(a) [W]hoever introduces or attempts to introduce any malt, 

spirituous, or vinous liquor, including beer, ale, and wine, or any 
ardent or intoxicating liquor of any kind whatsoever into the Indian 
country, shall, for the first offense, be fined not more than $500 or 
imprisoned not more than one year, or both; and, for each sub-
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Circuit reversed. 487 F. 2d 14 (1973). We granted 
certiorari, 415 U. S. 947 (1974), in order to consider the 
Solicitor General’s contentions that 18 U. S. C. § 1154 
is not unconstitutionally vague, that Congress has the 
constitutional authority to control the sale of alcoholic 
beverages by non-Indians on fee-patented land within 
the boundaries of an Indian reservation, and that Con-
gress could validly make a delegation of this authority to 
a reservation’s tribal council. We reverse the Court of 
Appeals.

I
The Wind River Reservation was established by treaty 

in 1868. Located in a rather arid portion of central 
Wyoming, at least some of its 2,300,000 acres have been 
described by Mr. Justice Cardozo as “fair and fertile,” 
Shoshone Tribe v. United States, 299 U. S. 476,486 (1937). 
It straddles the Wind River, with its remarkable canyon, 
and lies in a mile-high basin at the foot of the Wind River 
Mountains, whose rugged, glaciated peaks and ridges form 
a portion of the Continental Divide.2 The reservation is 
occupied by the Shoshone and Arapahoe Tribes. Al-
though these tribes were once “ancestral foes,” ibid., they 
are today jointly known as the Wind River Tribes. As a 
result of various patents, substantial tracts of non-Indian- 
held land are scattered within the reservation’s boundaries.

sequent offense, be fined not more than $2,000 or imprisoned not 
more than five years, or both.

“(c) The term ‘Indian country’ as used in this section does not 
include fee-patented lands in non-Indian communities or rights-of- 
way through Indian reservations, and this section does not apply to 
such lands or rights-of-way in the absence of a treaty or statute 
extending the Indian liquor laws thereto.”

2F. Harmston, Wind River Basin 2 (1953); H. Granger et al., 
Mineral Resources of the Glacier Primitive Area, Wyoming, Geo-
logical Survey Bull. No. 1319-F, pp. F2-F5 (1971).
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It was on such non-Indian land that respondents Martin 
and Margaret Mazurie operated their bar, which did busi-
ness under the corporate name of the Blue Bull, Inc.

Before 1953 federal law generally prohibited the in-
troduction of alcoholic beverages into “Indian country.” 
18 U. S. C. § 1154 (a). “Indian country” was defined 
by 18 U. S. C. § 1151 to include non-Indian-held lands 
“within the limits of any Indian reservation.” 3 In 1949, 
the term was given a narrower meaning, insofar as rele-
vant to the liquor prohibition, so as to exclude both 
fee-patented lands within “non-Indian communities” and 
rights-of-way through reservations. Act of May 24, 
1949, 63 Stat. 94, 18 U. S. C. § 1154 (c), supra, n. 1. 
The quoted term is not defined, a fact which creates prob-
lems with which we shall shortly deal. In 1953 Congress 
passed local-option legislation allowing Indian tribes, with 
the approval of the Secretary of the Interior, to regulate 
the introduction of liquor into Indian country, so long as 
state law was not violated. Act of Aug. 15,1953, 67 Stat. 
586,18 U. S. C. § 1161.4 The Wind River Tribes responded 
to this option by adopting an ordinance which permitted 

3 Title 18 U. S. C. § 1151 provides in pertinent part:
“Except as otherwise provided in sections 1154 and 1156 of this 

title, the term ‘Indian country,’ as used in this chapter, means 
(a) all land within the limits of any Indian reservation under the 
jurisdiction of the United States Government, notwithstanding the 
issuance of any patent, and, including rights-of-way running through 
the reservation . . . .”

4 Title 18 U. S. C. § 1161 provides:
“The provisions of sections 1154, 1156, 3113, 3488, and 3618, of 

this title, shall not apply within any area that is not Indian country, 
nor to any act or transaction within any area of Indian country 
provided such act or transaction is in conformity both with the laws 
of the State in which such act or transaction occurs and with an 
ordinance duly adopted by the tribe having jurisdiction over such 
area of Indian country, certified by the Secretary of the Interior, 
and published in the Federal Register.”
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liquor sales on the reservation if made in accordance with 
Wyoming law. When the Blue Bull originally opened, 
a liquor license had been issued to it by Fremont County, 
Wyo., and its operation was therefore consistent with 
that tribal ordinance. But in 1971 the Wind River Tribes 
adopted a new liquor ordinance, Ordinance No. 26.5 
That ordinance required that retail liquor outlets within 
Indian country obtain both tribal and state licenses.

In 1972, the Mazuries applied for a tribal license, after 
warnings that they would be subject to criminal charges 
if they continued to operate without one. The tribes 
held a public hearing which Martin Mazurie and the Ma-
zuries’ lawyer attended. Witnesses protested grant of 
the license, complaining of singing and shooting at late 
hours, disturbances of elderly residents of a nearby hous-
ing development, and the permitting of Indian minors in 
the bar. The application was denied.

Thereafter, the Mazuries closed the Blue Bull. Three 
weeks later they reopened it. It remained in operation 
for approximately a year, until federal officers seized its 
alcoholic beverages, and this criminal prosecution was 
initiated.6

The case was tried to the District Court without a jury. 
Since most of the factual issues were disposed of by stipu-
lations,7 the testimony at trial primarily dealt with

5 The ordinance was properly approved by the Secretary of the 
Interior and published in the Federal Register. 37 Fed. Reg. 1253- 
1254 (1972).

6 The Blue Bull w’as reopened after the decision of the Court of 
Appeals. In April 1974, however, Fremont County refused to renew 
its license and it was again closed. Brief for United States 5 n. 4; 
Brief for Respondents 20 n. 8.

7 It was stipulated that the Blue Bull was being operated without 
the license required by Ordinance No. 26, that alcoholic beverages 
had been sold at the Blue Bull, that the Blue Bull was located 
within the Wind River Reservation, but on land which it owned in
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whether the bar was within “Indian country.” On the 
basis of testimony about the Blue Bull’s location, and 
about the racial composition of residents of the surround-
ing area, the court concluded that the bar was so located. 
Holding that federal authority could reach non-Indians 
located on privately held land within a reservation’s 
boundaries, the court entered judgments of conviction. 
Each respondent was fined $100.

The Court of Appeals reversed the convictions. It 
concluded that the prosecution had not carried its burden 
of proving beyond a reasonable doubt that the bar was 
not excluded from Indian country by the § 1154 (c) ex-
ception for “fee-patented lands in non-Indian com-
munities.” 8 This conclusion was tied directly to the 
more basic holding:

“[T]he terminology of ‘non-Indian community’ is not 
capable of sufficiently precise definition to serve as

fee, and that the Blue Bull had been properly licensed by state 
authorities.

8 The District Court did not make a specific finding of fact that 
the Blue Bull was not located in a non-Indian community. The 
court did find that it was in “Indian Country,” that it was situated 
“at a site known as Fort Washakie, Wyoming,” that “Fort Washakie 
is not an incorporated non-Indian community with recognized 
boundaries,” and that the bar had been operated in violation of 18 
U. S. C. § 1154 (which contains the exclusion from “Indian country” 
of fee-patented lands in non-Indian communities). The ambiguity 
in the trial court’s findings is readily explained by respondents’ fail-
ure to focus on the issue at trial. The nature of defense testimony 
and cross-examination is discussed infra, at 552. That respondents 
failed to contest the issue is further established by the motion to dis-
miss at the close of the Government’s evidence. The basis of the 
motion was failure “to prove beyond a doubt that [respondents] are 
operating in an Indian community,” App. 64 (emphasis added), 
which even if true is plainly irrelevant under the wording of 
§ 1154 (c). Respondents’ counsel then proceeded with an argument 
based on respondents’ unrestricted fee ownership of the property on 
which the bar was located. App. 64. In addition, respondents’
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an element of the crime herein considered .... The 
statute is thus fatally defective by reason of this 
indefinite and vague terminology.” 487 F. 2d, at 18.

As a second basis for reversal, the court held that 
insofar as 18 U. S. C. § 1161 authorized Indian tribes to 
adopt ordinances controlling the introduction by non-
Indians of alcoholic beverages onto non-Indian land, it 
was an invalid congressional attempt to delegate author-
ity. The Court of Appeals also suggested that Con-
gress itself could not regulate the sale of alcohol by non-
Indians on fee-patented non-Indian lands within Indian 
reservations.

II
It is well established that vagueness challenges to 

statutes which do not involve First Amendment freedoms 
must be examined in the light of the facts of the case at 
hand. United States v. National Dairy Products Corp., 
372 U. S. 29 (1963). In determining whether § 1154 (c) 
is unconstitutionally vague as to respondents, we must 
therefore first consider the evidence as to the location of 
the Blue Bull.9

counsel did not dispute the court’s statement at the close of the trial 
that the “sole issue” was “whether or not the Tribal Council has ju-
risdiction over deeded land held by these parties in fee . . . .” 2 
Record on Appeal 140. The court went on to state:
“[I]t is in Indian Country. There is not any question. You do not 
need to cite a single case that this bar and this ten acres is [sic] lo-
cated in Indian Country. I am not saying it is Indian land, but it is 
Indian Country.” Ibid.
Again, respondents’ counsel made no objection. He also apparently 
did not seek to focus the court’s attention on the issue by filing either 
a post-trial brief or proposed findings of fact and conclusions of 
law; while both parties had the opportunity to make such submis-
sions, only the prosecution’s appears in the record on appeal.

9 We assume, arguendo, as has the Government in its arguments 
before this court, that the prosecution has the burden of proving
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The evidence showed that the bar was located on the 
outskirts of Fort Washakie, Wyo., an unincorporated 
village bearing the name of the man who was chief 
of the Shoshones during their early years on the Wind 
River Reservation. Shoshone. Tribe v. United States, 
299 U. S., at 486; Harmston, supra, n. 2, at 3-4. Fort 
Washakie is the location of the Wind River Agency of the 
Bureau of Indian Affairs, and of the Tribal Headquarters 
of the Wind River Tribes. One witness testified that the 
village was an “Indian community.” App 49. The evi-
dence also showed that of the 212 families living within a 
20-square-mile area roughly centered on the Blue Bull, 
170 were Indian families, 41 were non-Indians, and one was 
mixed. A large-scale United States Geological Survey map 
was introduced to show the limits of this housing survey. 
It indicates that the survey included all settlements within 
the Fort Washakie area, and that the nearest not-in- 
cluded concentrations of housing were at Saint James 
Church and Ethete, some four miles beyond the bound-
aries of the survey and some six miles from Fort Washakie. 
The evidence also established that the state school serving 
Fort Washakie, and located about two and one-half miles 
from the Blue Bull, had a total enrollment of 243 stu-
dents, 223 of whom were Indian.

Other evidence bearing on whether the Blue Bull was 
located in a non-Indian community was Martin Mazurie’s 
testimony that the bar served both Indians and non-
Indians, and that: “We are kind of out there by ourselves, 
you know.” App. 70. A transcript of the hearing on 

that the § 1154 (c) statutory exceptions are not applicable. Because 
of this assumption, and because we conclude that the Government 
in any event did carry this burden, we need not consider whether 
the exception must be pleaded and proved by criminal defendants. 
Cf. United States v. Vuitch, 402 U. S. 62, 70 (1971) (dealing with 
a criminal statute in which “an exception is incorporated in the 
enacting clause of a statute”). (Emphasis supplied.) 
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the Mazuries’ application to the tribes for a retail liquor 
license was also admitted at the trial. That transcript 
indicates that the Blue Bull was located near a public 
housing development populated largely if not entirely by 
Indians. Residents of this development complained that 
persons leaving the bar late at night, and for one reason 
or another having either no transportation or no destina-
tion, would wander into the development.

There was no testimony that the Blue Bull was in a 
non-Indian community. The defense did obtain ac-
knowledgments by prosecution witnesses that they could 
not precisely state the boundaries of the Fort Washakie 
Indian community. Otherwise, examination by the de-
fense was directed at establishing that the term “Indian” 
was without precise meaning, and that the State of Wyom-
ing generally had jurisdiction over non-Indians and their 
lands within the reservation.

We think that the foregoing evidence was sufficient to 
justify the District Court’s implied conclusion that Fort 
Washakie and its surrounding settlements did not com-
pose a non-Indian community. We do not read the 
opinion of the Court of Appeals as reaching a conclusion 
contrary to that which we have just stated. That court 
instead based its decision on the proposition that such 
proof did not go far enough, a view generated by its 
opinion of the requirements this statute must meet in 
order to avoid the vice of vagueness. The Court of Ap-
peals was looking for proof beyond a reasonable doubt 
of precisely defined concepts of “Indian” and “commu-
nity.” We gather that it expected persons treated as 
“Indians” in the housing and school surveys to be proved 
to satisfy a specific statutory definition. Similarly, it 
apparently expected that proof concerning the “commu-
nity” should have conformed to some specific statutory 
definition, presumably one keyed to a geographical area 
with precise boundaries.
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We believe that the Court of Appeals erred by holding 
that the Constitution requires proof of such precisely 
defined concepts. The prosecution was required to do no 
more than prove that the Blue Bull was not located in 
a non-Indian community, where that term has a meaning 
sufficiently precise for a man of average intelligence to 
“reasonably understand that his contemplated conduct is 
proscribed.” United States v. National Dairy Products 
Corp., 372 U. S., at 32-33. Given the nature of the 
Blue Bull’s location and surrounding population, the 
statute was sufficient to advise the Mazuries that their 
bar was not excepted from tribal regulation by virtue of 
being located in a non-Indian community.10

Ill
The Court of Appeals expressed doubt that “the Gov-

ernment has the power to regulate a business on the land 
it granted in fee without restrictions.” 487 F. 2d, at 18. 
Because that court went on to hold that even if Con-
gress did possess such power, it could not be delegated 
to an Indian tribe, that court did not find it necessary to 

10 We note that the § 1154 (c) exception is available for fee- 
patented lands which are in non-Indian communities, rather than for 
those which are not in Indian communities. This fact renders irrele-
vant the inability of prosecution witnesses to specify precise bound-
aries of the Fort Washakie Indian community.

We need not detain ourselves with an issue which seemed to cause 
the Court of Appeals some difficulties, that of what qualifies a person 
as an “Indian.” The record plainly establishes that, in the circum-
stances of this case, the distinction between Indians and non-Indians 
was generally understood. Those who testified about the housing 
and school surveys displayed no difficulty in making such classifi-
cations. Nor did Mr. Mazurie. He testified that when there was 
trouble at his bar he would call the county sheriff to deal with a 
non-Indian, but would call the tribal police to deal with an Indian. 
When his counsel questioned him as to how he determined which 
was which, he simply replied: “Because I knew them.” App. 70.
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resolve the issue of congressional power. We do, how-
ever, reach the issue, because we hereinafter conclude that 
federal authority was properly delegated to the Indian 
tribes. We conclude that federal authority is adequate, 
even though the lands were held in fee by non-Indians, 
and even though the persons regulated were non-Indians.

Article I, § 8, of the Constitution gives Congress power 
“[t]o regulate Commerce with foreign Nations, and among 
the several States, and with the Indian Tribes.” This 
Court has repeatedly held that this clause affords Con-
gress the power to prohibit or regulate the sale of alcoholic 
beverages to tribal Indians, wherever situated, and to 
prohibit or regulate the introduction of alcoholic bever-
ages into Indian country.11 United States v. Holliday, 3 
Wall. 407, 417-418 (1866); United States v. Forty-three 
Gallons of Whiskey, 93 U. S. 188, 194-195 (1876); Ex 
parte Webb, 225 U. S. 663, 683-684 (1912); Perrin n . 
United States, 232 U. S. 478, 482 (1914); Johnson v. 
Gearlds, 234 U. S. 422, 438-439 (1914); United States v. 
Nice, 241 U. S. 591, 597 (1916).

Perrin v. United States, supra, demonstrates the con-
trolling principle. It dealt with the sale of intoxicating 
beverages within premises owned by non-Indians, on 
privately held land in an organized non-Indian munici-
pality. The land originally had been included in the 
Yankton Sioux Indian Reservation, but had been ceded 
to the United States. The cession agreement, as ratified 
and confirmed by Congress, specified that alcoholic bever-
ages would never be sold on the ceded land. The land

11 It is undisputed that the Wind River Tribes have not been 
emancipated from federal guardianship and control. There is thus 
no doubt that this case is properly analyzed in terms of Congress 
exclusive constitutional authority to deal with Indian tribes.
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was subsequently opened to private non-Indian settlers. 
In upholding Perrin’s conviction, this Court stated:

“The power of Congress to prohibit the introduction 
of intoxicating liquors into an Indian reservation, 
wheresoever situate, and to prohibit traffic in such 
liquors with tribal Indians, whether upon or off a 
reservation and whether within or without the limits 
of a State, does not admit of any doubt. It arises 
in part from the clause in the Constitution investing 
Congress with authority ‘to regulate commerce with 
foreign nations, and among the several States, and 
with the Indian tribes,’ and in part from the recog-
nized relation of tribal Indians to the Federal Gov-
ernment.” 232 U. S., at 482.

Seymour v. Superintendent, 368 U. S. 351 (1962), is a 
more recent indication of congressional authority over 
events occurring on non-Indian land within a reservation. 
The case concerned an Indian’s challenge to a state 
burglary conviction. The Indian contended that because 
the offense took place within “Indian country,” it was 
within the exclusive jurisdiction of the United States by 
virtue of 18 U. S. C. § 1153. This Court agreed, despite 
the fact that the crime occurred on land patented in fee 
to non-Indians. While the opinion did not address the 
constitutional issue, it did reject a variety of statutory 
arguments for excluding the crime’s situs from 18 U. S. C. 
§ 1151’s definition of “Indian country.” Of significance 
for our purposes is the fact that Congress’ authority to 
define “Indian country” so broadly, and to supersede 
state jurisdiction within the defined area, went both 
unchallenged by the parties and unquestioned by this 
Court.

We hold that neither the Constitution nor our pre-
vious cases leave any room for doubt that Congress pos-
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sesses the authority to regulate the distribution of alco-
holic beverages by establishments such as the Blue Bull.

IV
The Court of Appeals said, however, that even if 

Congress possessed authority to regulate the Blue Bull, 
it could not delegate such authority to the Indian tribes. 
The court reasoned as follows:

“The tribal members are citizens of the United 
States. It is difficult to see how such an association 
of citizens could exercise any degree of governmental 
authority or sovereignty over other citizens who do 
not belong, and who cannot participate in any way 
in the tribal organization. The situation is in no 
way comparable to a city, county, or special district 
under state laws. There cannot be such a separate 
‘nation’ of' United States citizens within the bound-
aries of the United States which has any authority, 
other than as landowners, over individuals who are 
excluded as members.

“The purported delegation of authority to the 
tribal officials contained in 18 U. S. C. § 1161 is 
therefore invalid. Congress cannot delegate its au-
thority to a private, voluntary organization, which 
is obviously not a governmental agency, to regulate 
a business on privately owned lands, no matter where 
located. It is obvious that the authority of Congress 
under the Constitution to regulate commerce with 
Indian Tribes is broad, but it cannot encompass the 
relationships here concerned.” 487 F. 2d, at 19.

This Court has recognized limits on the authority of 
Congress to delegate its legislative power. Panama Re-
fining Co. v. Ryan, 293 U. S. 388 (1935). Those limita-
tions are, however, less stringent in cases where the entity



UNITED STATES v. MAZURIE 557

544 Opinion of the Court

exercising the delegated authority itself possesses inde-
pendent authority over the subject matter. United 
States v. Curtiss-Wright Export Corp., 299 U. S. 304, 319- 
322 (1936). Thus it is an important aspect of this case 
that Indian tribes are unique aggregations possessing at-
tributes of sovereignty over both their members and 
their territory, Worcester v. Georgia, 6 Pet. 515, 557 
(1832); they are “a separate people” possessing “the 
power of regulating their internal and social rela-
tions . . . ,” United States v. Kagama, 118 U. S. 375, 
381-382 (1886); McClanahan v. Arizona State Tax 
Comm’n, 411 U. S. 164, 173 (1973).

Cases such as Worcester, supra, and Kagama, supra, 
surely establish the proposition that Indian tribes within 
“Indian country” are a good deal more than “private, 
voluntary organizations,” and they thus undermine the 
rationale of the Court of Appeals’ decision. These same 
cases, in addition, make clear that when Congress dele-
gated its authority to control the introduction of alco-
holic beverages into Indian country, it did so to entities 
which possess a certain degree of independent authority 
over matters that affect the internal and social relations 
of tribal life. Clearly the distribution and use of intoxi-
cants is just such a matter. We need not decide whether 
this independent authority is itself sufficient for the 
tribes to impose Ordinance No. 26. It is necessary only 
to state that the independent tribal authority is quite 
sufficient to protect Congress’ decision to vest in tribal 
councils this portion of its own authority “to regulate 
Commerce ... with the Indian tribes.” Cf. United States 
v. Curtiss-Wright Export Corp., supra.

The fact that the Mazuries could not become members 
of the tribe, and therefore could not participate in the 
tribal government, does not alter our conclusion. This 
claim, that because respondents are non-Indians Congress 



558 OCTOBER TERM, 1974

Opinion of the Court 419 U. S.

could not subject them to the authority of the Tribal 
Council with respect to the sale of liquor,12 is answered by 
this Court’s opinion in Williams v. Lee, 358 U. S. 217 
(1959). In holding that the authority of tribal courts 
could extend over non-Indians, insofar as concerned their 
transactions on a reservation with Indians, we stated:

“It is immaterial that respondent is not an Indian. 
He was on the Reservation and the transaction with 
an Indian took place there. The cases in this Court 
have consistently guarded the authority of Indian 
governments over their reservations. Congress rec-
ognized this authority in the Navajos in the Treaty 
of 1868, and has done so ever since. If this power 
is to be taken away from them, it is for Congress to 
do it. Lone Wolf v. Hitchcock, 187 U. S. 553, 564- 
566.” Id., at 223 (citations omitted).

12 Respondents attempt to bolster this claim with the argument 
that “the basic rights and principles of equal protection and due 
process [are] currently not available to non-Indians within the 
tribal councils.” Brief for Respondents 24. However, respondents 
make no claim that the tribal decision to deny them a license 
constituted a denial of equal protection or that it resulted from a 
hearing which lacked due process. Whether and to what extent 
the Fifth Amendment would be available to correct arbitrary or 
discriminatory tribal exercise of its delegated federal authority must 
therefore await decision in a case in which the issue is squarely 
presented and appropriately briefed. This observation is also appli-
cable with regard to § 202 of Pub. L. 90-284, 82 Stat. 77, 25 U. S. C. 
§ 1302, which provides: “No Indian tribe in exercising powers of 
self-government shall ... (8) deny to any person within its juris-
diction the equal protection of its laws or deprive any person of 
liberty or property without due process of law.” Quite apart from 
these potential sources of protection against arbitrary tribal action, 
such protection is to some extent assured by § 1161’s requirement 
that delegated authority be exercised pursuant to a tribal ordinance 
which itself has been approved by the Secretary of the Interior.
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For the foregoing reasons the judgment of the Court 
of Appeals must be reversed, and the convictions of 
respondents reinstated.

Reversed.
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STANDARD PRESSED STEEL CO. v. DEPART-
MENT OF REVENUE OF WASHINGTON

APPEAL FROM THE COURT OF APPEALS OF WASHINGTON

No. 73-1697. Argued December 16, 1974—Decided January 22, 1975

Appellant manufacturer, with a home office and manufacturing 
plant in Pennsylvania and another plant in California, challenges 
the constitutionality of Washington State’s business and occupa-
tion tax which was levied on the unapportioned gross receipts of 
appellant resulting from its sale of aerospace fasteners to Boeing, 
its principal Washington customer. Appellant’s one Washington-
based employee, an engineer, whose office was in his home but who 
took no fastener orders from Boeing, primarily consulted with 
Boeing regarding its anticipated fastener needs and followed up 
any difficulties in the use of fasteners after delivery. The state 
taxing authorities found that appellant’s business activities in 
Washington were sufficient to sustain the tax, and that decision 
was affirmed on appeal. Held: Washington’s business and occupa-
tion tax on appellant is constitutional. Pp. 562-564.

(a) There is no violation of due process as the measure of the 
tax bears a relationship to the benefits conferred on appellant by 
the State. P. 562.

(b) The tax is not repugnant to the Commerce Clause, appellant 
having made no showing of multiple taxation on its interstate 
business, the tax being apportioned to the activities taxed, all of 
which are intrastate. General Motors Corp. v. Washington, 377 
U. S. 436. Pp. 562-564.

10 Wash. App. 45, 516 P. 2d 1043, affirmed.

Douglas , J., wrote the opinion for a unanimous Court.

Kenneth L. Cornell argued the cause for appellant. 
With him on the briefs was Harold S. Fardal.

Slade Gorton, Attorney General of Washington, argued 
the cause for appellee. With him on the brief were 
Timothy R. Malone, Senior Assistant Attorney General, 
and William D. Dexter, Assistant Attorney General.
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Opinion of the Court by Mr . Justic e Dougla s , an-
nounced by Mr . Chief  Justice  Burger .

Appellant, a manufacturer of industrial and aerospace 
fasteners (nuts and bolts generally), has its home office 
in Pennsylvania, one manufacturing plant there and 
another in California. Its principal customer in the State 
of Washington is the Boeing Company, in Seattle. In the 
years relevant here it had one employee, one Martinson, 
in Washington who was paid a salary and who operated 
out of his home near Seattle. He was an engineer whose 
primary duty was to consult with Boeing regarding its 
anticipated needs and requirements for aerospace fasten-
ers and to follow up any difficulties in the use of appel-
lant’s product after delivery. Martinson was assisted 
by a group of engineers of appellant who visited Boeing 
about three days every six weeks, their meetings being 
arranged by Martinson. Martinson did not take orders 
from Boeing; they were sent directly to appellant. 
Orders accepted would be filled and shipment made by 
common carrier to Boeing direct, all payments being 
made directly to appellant. Martinson had no office 
except in his home; he had no secretary; but appellant 
maintained an answering service in the Seattle area 
which received calls for Martinson, bills for that service 
being sent direct to appellant.

The State Board of Tax Appeals found that the activ-
ities of Martinson were necessary to appellant in making 
it aware of which products Boeing might use, in obtaining 
the engineering design of those products, in securing the 
testing of sample products to qualify them for sale to 
Boeing, in resolving problems of their use after receipt by 
Boeing, in obtaining and retaining good will and rapport 
with Boeing personnel, and in keeping the invoicing per-
sonnel of appellant up to date on Boeing’s lists of purchas-
ing specialists or control buyers. The Board sustained the 
assessment of the Washington business and occupation 
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tax, Wash. Rev. Code §82.04.270 (1972), levied on the 
unapportioned gross receipts of appellant resulting from 
its sale of fasteners to Boeing.1 The Superior Court 
affirmed the Board, and the Court of Appeals in turn 
affirmed, 10 Wash. App. 45, 516 P. 2d 1043 (1973). The 
Supreme Court denied review. The constitutionality, as 
applied, of the Washington statute being challenged, we 
noted probable jurisdiction, 417 U. S. 966 (1974).

Appellant argues that imposition of the tax violates 
due process because the in-state activities were so thin 
and inconsequential as to make the tax on activities 
occurring beyond the borders of the State one which has 
no reasonable relation to the protection and benefits con-
ferred by the taxing State, Wisconsin v. J. C. Penney Co., 
311 U. S. 435 (1940). In other words the question is 
“whether the state has given anything for which it can 
ask return,” id., at 444. We think the question in the 
context of the present case verges on the frivolous. For 
appellant’s employee, Martinson, with a full-time job 
within the State, made possible the realization and con-
tinuance of valuable contractual relations between appel-
lant and Boeing.

The case is argued on the interstate commerce aspect 
as if Washington were taxing the privilege of doing an 
interstate business with only orders being sent from within 
the State and filled outside the State, McLeodv. Dilworth 
Co., 322 U. S. 327 (1944). Much reliance is placed on 
Norton Co. n . Department of Revenue, 340 U. S. 534 
(1951), where a Massachusetts corporation qualified to do 
business in Illinois and maintained an office there from 
which it made local sales at retail. It was accordingly 
subjected to the Illinois gross receipts tax on retailers. 
There were, however, orders sent by Illinois buyers di-
rectly to Massachusetts, filled there, and shipped directly

1 Appellant paid the taxes under protest, and it is stipulated that 
should appellant prevail it would be entitled to a refund of $33,444.91.
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to the customer. As to these a divided Court held that 
the income from those sales was not taxable by Illinois 
by reason of the Commerce Clause. The disagreement in 
the Court was not over the governing principle; it con-
cerned the burden of showing a nexus between the local 
office and interstate sales—whether a nexus could be as-
sumed and whether the taxpayer had carried the burden 
of establishing its immunity.

General Motors Corp. v. Washington, 377 U. S. 436 
(1964), is almost precisely in point so far as the present 
controversy goes. While the zone manager for sales of 
the Chevrolet, Pontiac, and Oldsmobile divisions was in 
Portland, Ore., district managers lived and operated 
within Washington. Each operated from his home, having 
no separate office. Each had from 12 to 30 dealers under 
supervision. He called on each of these dealers, kept tabs 
on the sales forces, and advised as to promotional and 
training plans. He also advised on used car inventory 
control. He worked out with the dealer estimated needs 
over a 30-, 60-, and 90-day projection of orders. General 
Motors also had in Washington service representatives 
who called on dealers regularly, assisted in any troubles 
experienced, and checked the adequacy of the service 
department’s inventory. They conducted service clinics, 
teaching dealers and employees efficient service tech-
niques. We held that these activities served General 
Motors as effectively when administered from “homes” 
as from “offices” and that those services were substantial 
“with relation to the establishment and maintenance of 
sales, upon which the tax was measured,” id., at 447.

We noted in General Motors that a vice in a tax on 
gross receipts of a corporation doing an interstate busi-
ness is the risk of multiple taxation; but that the burden 
is on the taxpayer to demonstrate it, id., at 449. The 
corporation made no such showing there. Nor is any 
effort made to establish it here. This very tax was 
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involved in Gwin, White & Prince, Inc. n . Hennef ord, 305 
U. S. 434 (1939). The taxpayer was a Washington cor-
poration, doing business there and shipping fruit from 
Washington to places of sale in the various States and 
in foreign countries. The Court held the tax, as applied, 
unconstitutional under the Commerce Clause.

“Here the tax, measured by the entire volume of 
the interstate commerce in which appellant par-
ticipates, is not apportioned to its activities within 
the state. If Washington is free to exact such a 
tax, other states to which the commerce extends 
may, with equal right, lay a tax similarly measured 
for the privilege of conducting within their respec-
tive territorial limits the activities there which con-
tribute to the service. The present tax, though 
nominally local, thus in its practical operation dis-
criminates against interstate commerce, since it 
imposes upon it, merely because interstate commerce 
is being done, the risk of a multiple burden to which 
local commerce is not exposed.” Id., at 439.

In the instant case, as in Ficklen v. Shelby County 
Taxing District, 145 U. S. 1 (1892),2 the tax is on the 
gross receipts from sales made to a local consumer, which 
may have some impact on commerce. Yet as we said in 
Gwin, White & Prince, supra, at 440, in describing the tax 
in Ficklen, it is “apportioned exactly to the activities 
taxed,” all of which are intrastate.

Affirmed.

2 In that case the taxpayers did business as brokers in Tennessee. 
They solicited local customers and sent their orders to out-of-state 
vendors who shipped directly to the purchaser. Tennessee levied a 
tax on their gross commissions. The Court, in distinguishing the 
“drummer” cases illustrated by Robbins n . Shelby County Taxing Dis-
trict, 120 U. S. 489 (1887), stated that in Ficklen Tennessee did not 
tax more than its own internal commerce.
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GOSS ET AL. V. LOPEZ ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF OHIO

No. 73-898. Argued October 16, 1974—Decided January 22, 1975

Appellee Ohio public high school students, who had been suspended 
from school for misconduct for up to 10 days without a hear-
ing, brought a class action against appellant school officials seeking 
a declaration that the Ohio statute permitting such suspensions was 
unconstitutional and an order enjoining the officials to remove the 
references to the suspensions from the students’ records. A three- 
judge District Court declared that appellees were denied due 
process of law in violation of the Fourteenth Amendment because 
they were “suspended without hearing prior to suspension or 
within a reasonable time thereafter,” and that the statute and 
implementing regulations were unconstitutional, and granted the 
requested injunction. Held:

1. Students facing temporary suspension from a public school 
have property and liberty interests that qualify for protection 
under the Due Process Clause of the Fourteenth Amendment. 
Pp. 572-576.

(a) Having chosen to extend the right to an education to 
people of appellees’ class generally, Ohio may not withdraw that 
right on grounds of misconduct, absent fundamentally fair proce-
dures to determine whether the misconduct has occurred, and 
must recognize a student’s legitimate entitlement to a public 
education as a property interest that is protected by the Due 
Process Clause, and that may not be taken away for misconduct 
without observing minimum procedures required by that Clause. 
Pp. 573-574.

(b) Since misconduct charges if sustained and recorded could 
seriously damage the students’ reputation as well as interfere with 
later educational and employment opportunities, the State’s 
claimed right to determine unilaterally and without process 
whether that misconduct has occurred immediately collides with 
the Due Process Clause’s prohibition against arbitrary depriva-
tion of liberty. Pp. 5744575.

(c) A 10-day suspension from school is not de minimis and 
may not be imposed in complete disregard of the Due Process
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Clause. Neither the property interest in educational benefits 
temporarily denied nor the liberty interest in reputation is so 
insubstantial that suspensions may constitutionally be imposed 
by any procedure the school chooses, no matter how arbitrary. 
Pp. 575-576.

2. Due process requires, in connection with a suspension of 10 
days or less, that the student be given oral or written notice of 
the charges against him and, if he denies them, an explanation 
of the evidence the authorities have and an opportunity to present 
his version. Generally, notice and hearing should precede the 
student’s removal from school, since the hearing may almost 
immediately follow the misconduct, but if prior notice and hearing 
are not feasible, as where the student’s presence endangers persons 
or property or threatens disruption of the academic process, thus 
justifying immediate removal from school, the necessary notice 
and hearing should follow as soon as practicable. Pp. 577-584.

372 F. Supp. 1279, affirmed.

Whit e , J., delivered the opinion of the Court, in which Douglas , 
Bre nnan , Stew art , and Marsh al l , JJ., joined. Powe ll , J., filed 
a dissenting opinion, in which Burger , C. J., and Bl ac kmu n  and 
Rehn qui st , JJ., joined, post, p. 584.

Thomas A. Bustin argued the cause for appellants. 
With him on the briefs were James J. Hughes, Jr., Robert 
A. Bell, and Patrick M. McGrath.

Peter D. Roos argued the cause for appellees. With 
him on the brief were Denis Murphy and Kenneth C. 
Curtin*

*John F. Lewis filed a brief for the Buckeye Association of School 
Administrators et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed by David 
Bonderman, Peter Van N. Lockwood, Paul L. Tractenberg, David 
Rubin, and W. William Hodes for the National Committee for Citi-
zens in Education et al.; by Alan H. Levine, Melvin L. Wulf, and 
Joel M. Gora for the American Civil Liberties Union; by Robert H. 
Kapp, R. Stephen Browning, and Nathaniel R. Jones for the Na-
tional Association for the Advancement of Colored People et al.; 
and by Marian Wright Edelman for the Children’s Defense Fund of 
the Washington Research Project, Inc., et al.
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Mr . Just ice  White  delivered the opinion of the Court.
This appeal by various administrators of the Columbus, 

Ohio, Public School System (CPSS) challenges the 
judgment of a three-judge federal court, declaring that 
appellees—various high school students in the CPSS— 
were denied due process of law contrary to the command 
of the Fourteenth Amendment in that they were tem-
porarily suspended from their high schools without a 
hearing either prior to suspension or within a reasonable 
time thereafter, and enjoining the administrators to 
remove all references to such suspensions from the stu-
dents’ records.

I
Ohio law, Rev. Code Ann. § 3313.64 (1972), provides for 

free education to all children between the ages of six and 
21. Section 3313.66 of the Code empowers the principal 
of an Ohio public school to suspend a pupil for miscon-
duct for up to 10 days or to expel him. In either case, he 
must notify the student’s parents within 24 hours 
and state the reasons for his action. A pupil who is ex-
pelled, or his parents, may appeal the decision to the 
Board of Education and in connection therewith shall be 
permitted to be heard at the board meeting. The Board 
may reinstate the pupil following the hearing. No sim-
ilar procedure is provided in § 3313.66 or any other pro-
vision of state law for a suspended student. Aside from 
a regulation tracking the statute, at the time of the impo-
sition of the suspensions in this case the CPSS itself had 
not issued any written procedure applicable to sus-
pensions.1 Nor, so far as the record reflects, had any of 

1 At the time of the events involved in this case, the only ad-
ministrative regulation on this subject was § 1010.04 of the Admin-
istrative Guide of the Columbus Public Schools which provided: 
“Pupils may be suspended or expelled from school in accordance 
with the provisions of Section 3313.66 of the Revised Code.” Subse-
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the individual high schools involved in this case.2 Each, 
however, had formally or informally described the con-
duct for which suspension could be imposed.

The nine named appellees, each of whom alleged that 
he or she had been suspended from public high school in 
Columbus for up to 10 days without a hearing pursuant 
to § 3313.66, filed an action under 42 U. S. C. § 1983 
against the Columbus Board of Education and various 
administrators of the CPSS. The complaint sought a

quent to the events involved in this lawsuit, the Department of Pupil 
Personnel of the CPSS issued three memoranda relating to suspension 
procedures, dated August 16, 1971, February 21, 1973, and July 10, 
1973, respectively. The first two are substantially similar to each 
other and require no factfinding hearing at any time in connection 
with a suspension. The third, which was apparently in effect when 
this case was argued, places upon the principal the obligation to 
“investigate” “before commencing suspension procedures”; and 
provides as part of the procedures that the principal shall discuss the 
case with the pupil, so that the pupil may “be heard with respect to 
the alleged offense,” unless the pupil is “unavailable” for such a 
discussion or “unwilling” to participate in it. The suspensions in-
volved in this case occurred, and records thereof were made, prior 
to the effective date of these memoranda. The District 
Court’s judgment, including its expunction order, turns on the pro-
priety of the procedures existing at the time the suspensions were 
ordered and by which they were imposed.

2 According to the testimony of Phillip Fulton, the principal of one 
of the high schools involved in this case, there was an informal 
procedure applicable at the Marion-Franklin High School. It pro-
vided that in the routine case of misconduct, occurring in the pres-
ence of a teacher, the teacher would describe the misconduct on a 
form provided for that purpose and would send the student, with 
the form, to the principal’s office. There, the principal would 
obtain the student’s version of the story, and, if it conflicted with the 
teacher’s written version, would send for the teacher to obtain the 
teacher’s oral version—apparently in the presence of the student. 
Mr. Fulton testified that, if a discrepancy still existed, the teacher’s 
version would be believed and the principal would arrive at a dis-
ciplinary decision based on it.
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declaration that § 3313.66 was unconstitutional in that it 
permitted public school administrators to deprive plain-
tiffs of their rights to an education without a hearing of 
any kind, in violation of the procedural due process com-
ponent of the Fourteenth Amendment. It also sought to 
enjoin the public school officials from issuing future sus-
pensions pursuant to § 3313.66 and to require them to 
remove references to the past suspensions from the 
records of the students in question.3

The proof below established that the suspensions 
arose out of a period of widespread student unrest 
in the CPSS during February and March 1971. 
Six of the named plaintiffs, Rudolph Sutton, Tyrone 
Washington, Susan Cooper, Deborah Fox, Clarence Byars, 
and Bruce Harris, were students at the Marion-Franklin 
High School and were each suspended for 10 days4 on 
account of disruptive or disobedient conduct committed 
in the presence of the school administrator who ordered 
the suspension. One of these, Tyrone Washington, was 
among a group of students demonstrating in the school 
auditorium while a class was being conducted there. He 
was ordered by the school principal to leave, refused 

3 The plaintiffs sought to bring the action on behalf of all students 
of the Columbus Public Schools suspended on or after February 
1971, and a class action was declared accordingly. Since the com-
plaint sought to restrain the “enforcement” and “operation” of a 
state statute “by restraining the action of any officer of such state 
in the enforcement or execution of such statute,” a three-judge court 
was requested pursuant to 28 U. S. C. §2281 and convened. The 
students also alleged that the conduct for which they could be sus-
pended was not adequately defined by Ohio law. This vagueness 
and overbreadth argument was rejected by the court below and the 
students have not appealed from this part of the court’s decision.

4 Fox was given two separate 10-day suspensions for misconduct 
occurring on two separate occasions—the second following immedi-
ately upon her return to school. In addition to his suspension, Sut-
ton was transferred to another school.
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to do so, and was suspended. Rudolph Sutton, in the 
presence of the principal, physically attacked a police 
officer who was attempting to remove Tyrone Washington 
from the auditorium. He was immediately suspended. 
The other four Marion-Franklin students were suspended 
for similar conduct. None was given a hearing to de-
termine the operative facts underlying the suspension, 
but each, together with his or her parents, was offered the 
opportunity to attend a conference, subsequent to the 
effective date of the suspension, to discuss the student’s 
future.

Two named plaintiffs, Dwight Lopez and Betty Crome, 
were students at the Central High School and McGuffey 
Junior High School, respectively. The former was sus-
pended in connection with a disturbance in the lunch-
room which involved some physical damage to school 
property.5 Lopez testified that at least 75 other students 
were suspended from his school on the same day. He also 
testified below that he was not a party to the destructive 
conduct but was instead an innocent bystander. Be-
cause no one from the school testified with regard to this 
incident, there is no evidence in the record indicating 
the official basis for concluding otherwise. Lopez never 
had a hearing.

Betty Crome was present at a demonstration at a high 
school other than the one she was attending. There 
she was arrested together with others, taken to the police 
station, and released without being formally charged. 
Before she went to school on the following day, she was 

5 Lopez was actually absent from school, following his suspension, 
for over 20 days. This seems to have occurred because of a mis-
understanding as to the length of the suspension. A letter sent to 
Lopez after he had been out for over 10 days purports to assume 
that, being over compulsory school age, he was voluntarily staying 
away. Upon asserting that this was not the case, Lopez was trans-
ferred to another school.
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notified that she had been suspended for a 10-day period. 
Because no one from the school testified with respect to 
this incident, the record does not disclose how the Mc-
Guffey Junior High School principal went about making 
the decision to suspend Crome, nor does it disclose 
on what information the decision was based. It is clear 
from the record that no hearing was ever held.

There was no testimony with respect to the suspension 
of the ninth named plaintiff, Carl Smith. The school 
files were also silent as to his suspension, although as to 
some, but not all, of the other named plaintiffs the files 
contained either direct references to their suspensions 
or copies of letters sent to their parents advising them 
of the suspension.

On the basis of this evidence, the three-judge court 
declared that plaintiffs were denied due process of law 
because they were “suspended without hearing prior to 
suspension or within a reasonable time thereafter,” and 
that Ohio Rev. Code Ann. § 3313.66 (1972) and regula-
tions issued pursuant thereto were unconstitutional in 
permitting such suspensions.6 It was ordered that all 
references to plaintiffs’ suspensions be removed from 
school files.

Although not imposing upon the Ohio school adminis-
trators any particular disciplinary procedures and leaving 
them “free to adopt regulations providing for fair suspen-
sion procedures which are consonant with the educational 
goals of their schools and reflective of the characteristics 
of their school and locality,” the District Court declared 

6 In its judgment, the court stated that the statute is unconstitu-
tional in that it provides “for suspension . . , without first affording 
the student due process of law.” (Emphasis supplied.) However, the 
language of the judgment must be read in light of the language in 
the opinion which expressly contemplates that under some circum-
stances students may properly be removed from school before a 
hearing is held, so long as the hearing follows promptly.
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that there were “minimum requirements of notice and 
a hearing prior to suspension, except in emergency situa-
tions.” In explication, the court stated that relevant 
case authority would: (1) permit “[i]mmediate removal 
of a student whose conduct disrupts the academic at-
mosphere of the school, endangers fellow students, teach-
ers or school officials, or damages property”; (2) require 
notice of suspension proceedings to be sent to the stu-
dent’s parents within 24 hours of the decision to conduct 
them; and (3) require a hearing to be held, with the stu-
dent present, within 72 hours of his removal. Finally, 
the court stated that, with respect to the nature of the 
hearing, the relevant cases required that statements in 
support of the charge be produced, that the student and 
others be permitted to make statements in defense or 
mitigation, and that the school need not permit attend-
ance by counsel.

The defendant school administrators have appealed 
the three-judge court’s decision. Because the order below 
granted plaintiffs’ request for an injunction—ordering de-
fendants to expunge their records—this Court has juris-
diction of the appeal pursuant to 28 U. S. C. § 1253. 
We affirm.

II
At the outset, appellants contend that because there is 

no constitutional right to an education at public expense, 
the Due Process Clause does not protect against ex-
pulsions from the public school system. This position 
misconceives the nature of the issue and is refuted by 
prior decisions. The Fourteenth Amendment forbids 
the State to deprive any person of life, liberty, or property 
without due process of law. Protected interests in prop-
erty are normally “not created by the Constitution. 
Rather, they are created and their dimensions are defined” 
by an independent source such as state statutes or rules 
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entitling the citizen to certain benefits. Board of Re-
gents v. Roth, 408 U. S. 564, 577 (1972).

Accordingly, a state employee who under state law, 
or rules promulgated by state officials, has a legitimate 
claim of entitlement to continued employment absent 
sufficient cause for discharge may demand the procedural 
protections of due process. Connell v. Higginbotham, 
403 U. S. 207 (1971); Wieman v. Updegraff, 344 U. S. 
183, 191-192 (1952); Arnett n . Kennedy, 416 U. S. 134, 
164 (Powel l , J., concurring), 171 (White , J., concurring 
and dissenting) (1974). So may welfare recipients 
who have statutory rights to welfare as long as they 
maintain the specified qualifications. Goldberg n . Kelly, 
397 U. S. 254 (1970). Morrissey v. Brewer, 408 U. S. 471 
(1972), applied the limitations of the Due Process Clause 
to governmental decisions to revoke parole, although a 
parolee has no constitutional right to that status. In 
like vein was Wolff v. McDonnell, 418 U. S. 539 (1974), 
where the procedural protections of the Due Process 
Clause were triggered by official cancellation of a pris-
oner’s good-time credits accumulated under state law, 
although those benefits were not mandated by the 
Constitution.

Here, on the basis of state law, appellees plainly had 
legitimate claims of entitlement to a public education. 
Ohio Rev. Code Ann. §§ 3313.48 and 3313.64 (1972 and 
Supp. 1973) direct local authorities to provide a free edu-
cation to all residents between five and 21 years of age, 
and a compulsory-attendance law requires attendance 
for a school year of not less than 32 weeks. Ohio Rev. 
Code Ann. §3321.04 (1972). It is true that §3313.66 
of the Code permits school principals to suspend 
students for up to 10 days; but suspensions may 
not be imposed without any grounds whatsoever. All 
of the schools had their own rules specifying the 
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grounds for expulsion or suspension. Having chosen to 
extend the right to an education to people of appellees’ 
class generally, Ohio may not withdraw that right on 
grounds of misconduct, absent fundamentally fair pro-
cedures to determine whether the misconduct has oc-
curred. Arnett v. Kennedy, supra, at 164 (Powell , J., 
concurring), 171 (White , J., concurring and dissenting), 
206 (Marsh all , J., dissenting).

Although Ohio may not be constitutionally obligated 
to establish and maintain a public school system, it has 
nevertheless done so and has required its children to at-
tend. Those young people do not “shed their consti-
tutional rights” at the schoolhouse door. Tinker n . 
Des Moines School Dist., 393 U. S. 503,506 (1969). “The 
Fourteenth Amendment, as now applied to the States, 
protects the citizen against the State itself and all of its 
creatures—Boards of Education not excepted.” West 
Virginia Board of Education v. Barnette, 319 U. S. 624, 
637 (1943). The authority possessed by the State to 
prescribe and enforce standards of conduct in its schools 
although concededly very broad, must be exercised con-
sistently with constitutional safeguards. Among other 
things, the State is constrained to recognize a student’s 
legitimate entitlement to a public education as a property 
interest which is protected by the Due Process Clause 
and which may not be taken away for misconduct with-
out adherence to the minimum procedures required by 
that Clause.

The Due Process Clause also forbids arbitrary depriva-
tions of liberty. “Where a person’s good name, repu-
tation, honor, or integrity is at stake because of what the 
government is doing to him,” the minimal requirements 
of the Clause must be satisfied. Wisconsin v. Constan- 
tineau, 400 U. S. 433, 437 (1971); Board of Regents v. 
Roth, supra, at 573. School authorities here suspended 
appellees from school for periods of up to 10 days 
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based on charges of misconduct. If sustained and re-
corded, those charges could seriously damage the students’ 
standing with their fellow pupils and their teachers as well 
as interfere with later opportunities for higher education 
and employment.7 It is apparent that the claimed right 
of the State to determine unilaterally and without process 
whether that misconduct has occurred immediately col-
lides with the requirements of the Constitution.

Appellants proceed to argue that even if there is a 
right to a public education protected by the Due Process 
Clause generally, the Clause comes into play only when 
the State subjects a student to a “severe detriment or 
grievous loss.” The loss of 10 days, it is said, is neither 
severe nor grievous and the Due Process Clause is there-
fore of no relevance. Appellants’ argument is again re-
futed by our prior decisions; for in determining “whether 
due process requirements apply in the first place, we must 
look not to the ‘weight’ but to the nature of the interest 

7 Appellees assert in their brief that four of 12 randomly selected 
Ohio colleges specifically inquire of the high school of every applicant 
for admission whether the applicant has ever been suspended. Brief 
for Appellees 34-35 and n. 40. Appellees also contend that many 
employers request similar information. Ibid.

Congress has recently enacted legislation limiting access to infor-
mation contained in the files of a school receiving federal funds. 
Section 513 of the Education Amendments of 1974, Pub. L. 93-380, 
88 Stat. 571, 20 U. S. C. § 1232g (1970 ed, Supp. IV), adding § 438 
to the General Education Provisions Act. That section would pre-
clude release of “verified reports of serious or recurrent behavior 
patterns” to employers without written consent of the student’s 
parents. While subsection (b)(1)(B) permits release of such in-
formation to “other schools ... in which the student intends to 
enroll,” it does so only upon condition that the parent be advised 
of the release of the information and be given an opportunity at 
a hearing to challenge the content of the information to insure 
against inclusion of inaccurate or misleading information. The stat-
ute does not expressly state whether the parent can contest the under-
lying basis for a suspension, the fact of which is contained in the 
student’s school record.
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at stake.” Board of Regents n . Roth, supra, at 570-571. 
Appellees were excluded from school only temporarily, it 
is true, but the length and consequent severity of a depri-
vation, while another factor to weigh in determining the 
appropriate form of hearing, “is not decisive of the basic 
right” to a hearing of some kind. Fuentes n . Shevin, 407 
U. S. 67, 86 (1972). The Court’s view has been that as 
long as a property deprivation is not de minimis, its grav-
ity is irrelevant to the question whether account must be 
taken of the Due Process Clause. Sniadach v. Family Fi-
nance Corp., 395 U. S. 337, 342 (1969) (Harlan, J., con-
curring) ; Boddie v. Connecticut, 401 U. S. 371, 378-379 
(1971); Board of Regents v. Roth, supra, at 570 n. 8. 
A 10-day suspension from school is not de minimis in 
our view and may not be imposed in complete disregard 
of the Due Process Clause.

A short suspension is, of course, a far milder deprivation 
than expulsion. But, “education is perhaps the most 
important function of state and local governments,” 
Brown v. Board of Education, 347 U. S. 483, 493 (1954), 
and the total exclusion from the educational process for 
more than a trivial period, and certainly if the suspension 
is for 10 days, is a serious event in the life of the sus-
pended child. Neither the property interest in educa-
tional benefits temporarily denied nor the liberty interest 
in reputation, which is also implicated, is so insubstantial 
that suspensions may constitutionally be imposed by any 
procedure the school chooses, no matter how arbitrary.8

8 Since the landmark decision of the Court of Appeals for the 
Fifth Circuit in Dixon v. Alabama State Board of Education, 294 
F. 2d 150, cert, denied, 368 U. S. 930 (1961), the lower federal 
courts have uniformly held the Due Process Clause applicable to de-
cisions made by tax-supported educational institutions to remove a 
student from the institution long enough for the removal to be 
classified as an expulsion. Hagopian n . Knowlton, 470 F. 2d 201, 211 
(CA2 1972); Wasson v. Trowbridge, 382 F. 2d 807, 812 (CA2 1967);
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III
“Once it is determined that due process applies, the 

question remains what process is due.” Morrissey n . 
Brewer, 408 U. S., at 481. We turn to that question, fully

Esteban v. Central Missouri State College, 415 F. 2d 1077, 
1089 (CA8 1969), cert, denied, 398 U. S. 965 (1970); 
Vought v. Van Buren Public Schools, 306 F. Supp. 1388 (ED Mich. 
1969); Whitfield v. Simpson, 312 F. Supp. 889 (ED Ill. 1970); 
Fielder v. Board of Education of School District of Winnebago, Neb., 
346 F. Supp. 722, 729 (Neb. 1972); DeJesus v. Penberthy, 344 F. 
Supp. 70, 74 (Conn. 1972); Soglin v. Kauffman, 295 F. Supp. 978, 
994 (WD Wis. 1968), aff’d, 418 F. 2d 163 (CA7 1969); Stricklin v. 
Regents of University of Wisconsin, 297 F. Supp. 416, 420 (WD Wis. 
1969), appeal dismissed, 420 F. 2d 1257 (CA7 1970); Buck v. Carter, 
308 F. Supp. 1246 (WD Wis. 1970); General Order on Judicial 
Standards of Procedure and Substance in Review of Student Disci-
pline in Tax Supported Institutions of Higher Education, 45 F. R. D. 
133,147-148 (WD Mo. 1968) (en banc). The lower courts have been 
less uniform, however, on the question whether removal from school 
for some shorter period may ever be so trivial a deprivation as to 
require no process, and, if so, how short the removal must be to 
qualify. Courts of Appeals have held or assumed the Due Process 
Clause applicable to long suspensions, Pervis v. LaMarque Ind. 
School Dist., 466 F. 2d 1054 (CA5 1972); to indefinite suspensions, 
Sullivan n . Houston Ind. School Dist., 475 F. 2d 1071 (CA5), 
cert, denied, 414 U. S. 1032 (1973); to the addition of a 30-day 
suspension to a 10-day suspension, Williams n . Dade County School 
Board, 441 F. 2d 299 (CA5 1971); to a 10-day suspension, Black Stu-
dents of North Fort Myers Jr.-Sr. High School v. Williams, 470 F. 2d 
957 (CA5 1972); to “mild” suspensions, Farrell v. Joel, 437 F. 2d 160 
(CA2 1971), and Tate n . Board of Education, 453 F. 2d 975 (CA8 
1972); and to a three-day suspension, Shanley n . Northeast Ind. 
School Dist., Bexar County, Texas, 462 F. 2d 960, 967 n. 4 (CA5 
1972); but inapplicable to a seven-day suspension, Linwood v. Board 
of Ed. of City of Peoria, 463 F. 2d 763 (CA7), cert, denied, 
409 U. S. 1027 (1972); to a three-day suspension, Dunn v. Tyler 
Ind. School Dist., 460 F. 2d 137 (CA5 1972); to a suspension for 
not “more than a few days,” Murray v. West Baton Rouge Parish 
School Board, 472 F. 2d 438 (CA5 1973); and to all suspensions no 
matter how short, Black Coalition v. Portland School District No. 1, 
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realizing as our cases regularly do that the interpretation 
and application of the Due Process Clause are intensely 
practical matters and that “[t]he very nature of due 
process negates any concept of inflexible procedures uni-
versally applicable to every imaginable situation.” Cafe-
teria Workers v. McElroy, 367 U. S. 886, 895 (1961). 
We are also mindful of our own admonition:

“Judicial interposition in the operation of the pub-
lic school system of the Nation raises problems re-
quiring care and restraint. . . . By and large, public 
education in our Nation is committed to the control 
of state and local authorities.” Epperson n . Arkan-
sas, 393 U. S. 97,104 (1968).

There are certain bench marks to guide us, however. 
Mullane v. Central Hanover Trust Co., 339 U. S. 306

484 F. 2d 1040 (CAO 1973). The Federal District Courts have held 
the Due Process Clause applicable to an interim suspension pending 
expulsion proceedings in Stricklin n . Regents of University of Wiscon-
sin, supra, and Buck n . Carter, supra; to a 10-day suspension, Banks 
v. Board of Public Instruction of Dade County, 314 F. Supp. 285 (SD 
Fla. 1970), vacated, 401 U. S. 988 (1971) (for entry of a fresh decree 
so that a timely appeal might be taken to the Court of Appeals), aff’d, 
450 F. 2d 1103 (CA5 1971); to suspensions of under five days, Vail v. 
Board of Education of Portsmouth School Dist., 354 F. Supp. 592 
(NH 1973); and to all suspensions, Mills v. Board of Education 
of the Dist. of Columbia, 348 F. Supp. 866 (DC 1972), and 
Givens v. Poe, 346 F. Supp. 202 (WDNC 1972); but inapplicable to 
suspensions of 25 days, Hernandez v. School District Number One, 
Denver, Colorado, 315 F. Supp. 289 (Colo. 1970); to suspensions 
of 10 days, Baker v. Downey City Board of Education, 307 F. Supp. 
517 (CD Cal. 1969); and to suspensions of eight days, Hatter n . Los  
Angeles City High School District, 310 F. Supp. 1309 (CD Cal. 
1970), rev’d on other grounds, 452 F. 2d 673 (CA9 1971). In the 
cases holding no process necessary in connection with short suspen-
sions, it is not always clear whether the court viewed the Due 
Process Clause as inapplicable, or simply felt that the process 
received was “due” even in the absence of some kind of hearing 
procedure.
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(1950), a case*often invoked by later opinions, said that 
“[m]any controversies have raged about the cryptic and 
abstract words of the Due Process Clause but there can 
be no doubt that at a minimum they require that depri-
vation of life, liberty or property by adjudication be 
preceded by notice and opportunity for hearing appro-
priate to the nature of the case.” Id., at 313. “The 
fundamental requisite of due process of law is the oppor-
tunity to be heard,” Grannis v. Ordean, 234 U. S. 385, 
394 (1914), a right that “has little reality or worth unless 
one is informed that the matter is pending and can choose 
for himself whether to . . . contest.” Mullane n . Central 
Hanover Trust Co., supra, at 314. See also Armstrong n . 
Manzo, 380 U. S. 545, 550 (1965); Anti-Fascist Commit-
tee v. McGrath, 341 U. S. 123, 168-169 (1951) (Frank-
furter, J., concurring). At the very minimum, therefore, 
students facing suspension and the consequent interference 
with a protected property interest must be given some 
kind of notice and afforded some kind of hearing. “Par-
ties whose rights are to be affected are entitled to be 
heard; and in order that they may enjoy that right they 
must first be notified.” Baldwin v. Hale, 1 Wall. 223, 
233 (1864).

It also appears from our cases that the timing and 
content of the notice and the nature of the hearing will 
depend on appropriate accommodation of the competing 
interests involved. Cafeteria Workers v. McElroy, supra, 
at 895; Morrissey v. Brewer, supra, at 481. The stu-
dent’s interest is to avoid unfair or mistaken exclusion 
from the educational process, with all of its unfortunate 
consequences. The Due Process Clause will not shield 
him from suspensions properly imposed, but it disserves 
both his interest and the interest of the State if his sus-
pension is in fact unwarranted. The concern would be 
mostly academic if the disciplinary process were a totally 
accurate, unerring process, never mistaken and never 
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unfair. Unfortunately, that is not the case, and no one 
suggests that it is. Disciplinarians, although proceeding 
in utmost good faith, frequently act on the reports and 
advice of others; and the controlling facts and the nature 
of the conduct under challenge are often disputed. The 
risk of error is not at all trivial, and it should be guarded 
against if that may be done without prohibitive cost or 
interference with the educational process.

The difficulty is that our schools are vast and complex. 
Some modicum of discipline and order is essential if the 
educational function is to be performed. Events calling 
for discipline are frequent occurrences and sometimes re-
quire immediate, effective action. Suspension is consid-
ered not only to be a necessary tool to maintain order 
but a valuable educational device. The prospect of im-
posing elaborate hearing requirements in every suspension 
case is viewed with great concern, and many school au-
thorities may well prefer the untrammeled power to act 
unilaterally, unhampered by rules about notice and hear-
ing. But it would be a strange disciplinary system in an 
educational institution if no communication was sought 
by the disciplinarian with the student in an effort to in-
form him of his dereliction and to let him tell his side of 
the story in order to make sure that an injustice is not 
done. “ [F] airness can rarely be obtained by secret, one-
sided determination of facts decisive of rights. . . 
“Secrecy is not congenial to truth-seeking and self- 
righteousness gives too slender an assurance of rightness. 
No better instrument has been devised for arriving at 
truth than to give a person in jeopardy of serious loss 
notice of the case against him and opportunity to meet 
it.” Anti-Fascist Committee v. McGrath, supra, at 170, 
171-172 (Frankfurter, J., concurring).9

9 The facts involved in this case illustrate the point. Betty Crome 
was suspended for conduct which did not occur on school grounds, 
and for which mass arrests were made—hardly guaranteeing careful
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We do not believe that school authorities must be 
totally free from notice and hearing requirements if their 
schools are to operate with acceptable efficiency. Stu-
dents facing temporary suspension have interests qualify-
ing for protection of the Due Process Clause, and due 
process requires, in connection with a suspension of 10 
days or less, that the student be given oral or written 
notice of the charges against him and, if he denies them, 
an explanation of the evidence the authorities have and 
an opportunity to present his side of the story. The 
Clause requires at least these rudimentary precautions 
against unfair or mistaken findings of misconduct and 
arbitrary exclusion from school.10

individualized factfinding by the police or by the school principal. 
She claims to have been involved in no misconduct. However, she 
was suspended for 10 days without ever being told what she was 
accused of doing or being given an opportunity to explain her pres-
ence among those arrested. Similarly, Dwight Lopez was suspended, 
along with many others, in connection with a disturbance in the 
lunchroom. Lopez says he was not one of those in the lunchroom 
who was involved. However, he was never told the basis for the 
principal’s belief that he was involved, nor was he ever given an 
opportunity to explain his presence in the lunchroom. The school 
principals who suspended Crome and Lopez may have been correct 
on the merits, but it is inconsistent with the Due Process Clause to 
have made the decision that misconduct had occurred without at 
some meaningful time giving Crome or Lopez an opportunity to 
persuade the principals otherwise.

We recognize that both suspensions were imposed during a time 
of great difficulty for the school administrations involved. At least 
in Lopez’ case there may have been an immediate need to send home 
everyone in the lunchroom in order to preserve school order and 
property; and the administrative burden of providing 75 “hearings” 
of any kind is considerable. However, neither factor justifies a 
disciplinary suspension without at any time gathering facts relating 
to Lopez specifically, confronting him with them, and giving him an 
opportunity to explain.

10 Appellants point to the fact that some process is provided under 
Ohio law by way of judicial review. Ohio Rev. Code Ann. § 2506.01
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There need be no delay between the time “notice” is 
given and the time of the hearing. In the great majority 
of cases the disciplinarian may informally discuss the 
alleged misconduct with the student minutes after it has 
occurred. We hold only that, in being given an oppor-
tunity to explain his version of the facts at this discus-
sion, the student first be told what he is accused of doing 
and what the basis of the accusation is. Lower courts 
which have addressed the question of the nature of the 
procedures required in short suspension cases have 
reached the same conclusion. Tate n . Board of Educa-
tion, 453 F. 2d 975, 979 (CA8 1972); Vail v. Board of Ed-
ucation, 354 F. Supp. 592, 603 (NH 1973). Since 
the hearing may occur almost immediately following 
the misconduct, it follows that as a general rule 
notice and hearing should precede removal of the student 
from school. We agree with the District Court, however, 
that there are recurring situations in which prior notice 
and hearing cannot be insisted upon. Students whose 
presence poses a continuing danger to persons or property 
or an ongoing threat of disrupting the academic process 
may be immediately removed from school. In such cases, 
the necessary notice and rudimentary hearing should fol-

(Supp. 1973). Appellants do not cite any case in which this general 
administrative review statute has been used to appeal from a disci-
plinary decision by a school official. If it be assumed that it could 
be so used, it is for two reasons insufficient to save inadequate pro-
cedures at the school level. First, although new proof may be offered 
in a §2501.06 proceeding, Shaker Coventry Corp. n . Shaker Heights 
Planning Comm’n, 18 Ohio Op. 2d 272, 176 N. E. 2d 332 (1961), the 
proceeding is not de novo. In re Locke, 33 Ohio App. 2d 177, 294 
N. E. 2d 230 (1972). Thus the decision by the school—even if made 
upon inadequate procedures—is entitled to weight in the court pro-
ceeding. Second, without a demonstration to the contrary, we must 
assume that delay will attend any § 2501.06 proceeding, that the 
suspension will not be stayed pending hearing, and that the student 
meanwhile will irreparably lose his educational benefits.
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low as soon as practicable, as the District Court indicated.
In holding as we do, we do not believe that we have 

imposed procedures on school disciplinarians which are 
inappropriate in a classroom setting. Instead we have 
imposed requirements which are, if anything, less than 
a fair-minded school principal would impose upon him-
self in order to avoid unfair suspensions. Indeed, accord-
ing to the testimony of the principal of Marion-Franklin 
High School, that school had an informal procedure, 
remarkably similar to that which we now require, appli-
cable to suspensions generally but which was not fol-
lowed in this case. Similarly, according to the most 
recent memorandum applicable to the entire CPSS, see 
n. 1, supra, school principals in the CPSS are now 
required by local rule to provide at least as much as the 
constitutional minimum which we have described.

We stop short of construing the Due Process Clause 
to require, countrywide, that hearings in connection with 
short suspensions must afford the student the opportunity 
to secure counsel, to confront and cross-examine witnesses 
supporting the charge, or to call his own witnesses to 
verify his version of the incident. Brief disciplinary 
suspensions are almost countless. To impose in each 
such case even truncated trial-type procedures might well 
overwhelm administrative facilities in many places and, 
by diverting resources, cost more than it would save in ed-
ucational effectiveness. Moreover, further formalizing 
the suspension process and escalating its formality and 
adversary nature may not only make it too costly as a 
regular disciplinary tool but also destroy its effectiveness 
as part of the teaching process.

On the other hand, requiring effective notice and in-
formal hearing permitting the student to give his version 
of the events will provide a meaningful hedge against 
erroneous action. At least the disciplinarian will be 
alerted to the existence of disputes about facts and argu-
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ments about cause and effect. He may then determine 
himself to summon the accuser, permit cross-examination, 
and allow the student to present his own witnesses. In 
more difficult cases, he may permit counsel. In any 
event, his discretion will be more informed and we think 
the risk of error substantially reduced.

Requiring that there be at least an informal give-and- 
take between student and disciplinarian, preferably prior 
to the suspension, will add little to the factfinding func-
tion where the disciplinarian himself has witnessed the 
conduct forming the basis for the charge. But things 
are not always as they seem to be, and the student will at 
least have the opportunity to characterize his conduct 
arid put it in what he deems the proper context.

We should also make it clear that we have addressed 
ourselves solely to the short suspension, not exceeding 
10 days. Longer suspensions or expulsions for the re-
mainder of the school term, or permanently, may require 
more formal procedures. Nor do we put aside the possi-
bility that in unusual situations, although involving only 
a short suspension, something more than the rudimentary 
procedures will be required.

IV
The District Court found each of the suspensions in-

volved here to have occurred without a hearing, either 
before or after the suspension, and that each suspension 
was therefore invalid and the statute unconstitutional 
insofar as it permits such suspensions without notice or 
hearing. Accordingly, the judgment is ,

Affirmed.

Mr . Justice  Powell , with whom The  Chief  Justic e , 
Mr . Justic e Black mun , and Mr . Justice  Rehnquist  
join, dissenting.

The Court today invalidates an Ohio statute that per-
mits student suspensions from school without a hearing 
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“for not more than ten days.”1 The decision unneces-
sarily opens avenues for judicial intervention in the 
operation of our public schools that may affect adversely 
the quality of education. The Court holds for the first 
time that the federal courts, rather than educational 
officials and state legislatures, have the authority to 
determine the rules applicable to routine classroom disci-
pline of children and teenagers in the public schools. It 
justifies this unprecedented intrusion into the process of 
elementary and secondary education by identifying a 
new constitutional right: the right of a student not to 
be suspended for as much as a single day without notice 
and a due process hearing either before or promptly fol-
lowing the suspension.2

The Court’s decision rests on the premise that, under 
Ohio law, education is a property interest protected by 
the Fourteenth Amendment’s Due Process Clause and 
therefore that any suspension requires notice and a hear-
ing.3 In my view, a student’s interest in education is 

1 The Ohio statute, Ohio Rev. Code Ann. § 3313.66 (1972), actually 
is a limitation on the time-honored practice of school authorities them-
selves determining the appropriate duration of suspensions. The 
statute allows the superintendent or principal of a public school to 
suspend a pupil “for not more than ten days . . .” (italics supplied); 
and requires notification to the parent or guardian in writing within 
24 hours of any suspension.

2 Section 3313.66 also provides authority for the expulsion of pupils, 
but requires a hearing thereon by the school board upon request of 
a parent or guardian. The rights of pupils expelled are not involved 
in this case, which concerns only the limited discretion of school 
authorities to suspend for not more than 10 days. Expulsion, usually 
resulting at least in loss of a school year or semester, is an incom-
parably more serious matter than the brief suspension, traditionally 
used as the principal sanction for enforcing routine discipline. The 
Ohio statute recognizes this distinction.

3 The Court speaks of “exclusion from the educational process 
for more than a trivial period . . . ,” ante, at 576, but its opinion 
makes clear that even one day’s suspension invokes the constitutional 
procedure mandated today.
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not infringed by a suspension within the limited period 
prescribed by Ohio law. Moreover, to the extent that 
there may be some arguable infringement, it is too specu-
lative, transitory, and insubstantial to justify imposition 
of a constitutional rule.

I
Although we held in San Antonio Independent School 

Dist. v. Rodriguez, 411 U. S. 1, 35 (1973), that education 
is not a right protected by the Constitution, Ohio has 
elected by statute to provide free education for all youths 
age six to 21, Ohio Rev. Code Ann. §§ 3313.48, 3313.64 
(1972 and Supp. 1973), with children under 18 years of 
age being compelled to attend school. § 3321.01 et seq. 
State law, therefore, extends the right of free public school 
education to Ohio students in accordance with the educa-
tion laws of that State. The right or entitlement to edu-
cation so created is protected in a proper case by the Due 
Process Clause. See, e. g., Board of Regents n . Roth, 408 
U. S. 564 (1972); Arnett v. Kennedy, 416 U. S. 134, 164 
(1974) (Powell , J., concurring). In my view, this is 
not such a case.

In identifying property interests subject to due process 
protections, the Court’s past opinions make clear that 
these interests “are created and their dimensions are 
defined by existing rules or understandings that stem 
from an independent source such as state law.” Board 
of Regents v. Roth, supra, at 577 (emphasis supplied). The 
Ohio statute that creates the right to a “free” education 
also explicitly authorizes a principal to suspend a student 
for as much as 10 days. Ohio Rev. Code Ann. §§ 3313.48, 
3313.64, 3313.66 (1972 and Supp. 1973). Thus the very 
legislation which “defines” the “dimension” of the stu-
dent’s entitlement, while providing a right to education 
generally, does not establish this right free of discipline 
imposed in accord with Ohio law. Rather, the right is 
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encompassed in the entire package of statutory provisions 
governing education in Ohio—of which the power to sus-
pend is one.

The Court thus disregards the basic structure of Ohio 
law in posturing this case as if Ohio had conferred an 
unqualified right to education, thereby compelling the 
school authorities to conform to due process procedures 
in imposing the most routine discipline.4

But however one may define the entitlement to educa-
tion provided by Ohio law, I would conclude that a depri-
vation of not more than 10 days’ suspension from school, 
imposed as a routine disciplinary measure, does not as-
sume constitutional dimensions. Contrary to the Court’s 
assertion, our cases support rather than “refute” appel-

4 The Court apparently reads into Ohio law by implication a 
qualification that suspensions may be imposed only for “cause,” 
thereby analogizing this case to the civil service laws considered 
in Arnett v. Kennedy, 416 U. S. 134 (1974). To be sure, one may 
assume that pupils are not suspended at the whim or caprice of the 
school official, and the statute does provide for notice of the suspension 
with the “reasons therefor.” But the same statute draws a sharp 
distinction between suspension and the far more drastic sanction 
of expulsion. A hearing is required only for the latter. To follow 
the Court’s analysis, one must conclude that the legislature never-
theless intended—without saying so—that suspension also is of such 
consequence that it may be imposed only for causes which can be 
justified at a hearing. The unsoundness of reading this sort of 
requirement into the statute is apparent from a comparison with 
Arnett. In that case, Congress expressly provided that nonproba- 
tionary federal employees should be discharged only for “cause.” 
This requirement reflected congressional recognition of the serious-
ness of discharging such employees. There simply is no analogy 
between termination of nonprobationary employment of a civil 
service employee and the suspension of a public school pupil for 
not more than 10 days. Even if the Court is correct in implying 
some concept of justifiable cause in the Ohio procedure, it could 
hardly be stretched to the constitutional proportions found present 
in Arnett.
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lants’ argument that “the Due Process Clause . . . comes 
into play only when the State subjects a student to a 
‘severe detriment or grievous loss.’ ” Ante, at 575. Re-
cently, the Court reiterated precisely this standard for 
analyzing due process claims:

“Whether any procedural protections are due 
depends on the extent to which an individual will 
be ‘condemned to suffer grievous loss.’ Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U. S. 
123, 168 (1951) (Frankfurter, J., concurring), quoted 
in Goldberg v. Kelly, 397 U. S. 254, 263 (1970).” 
Morrissey v. Brewer, 408 U. S. 471, 481 (1972) 
(emphasis supplied).

In Morrissey we applied that standard to require due 
process procedures for parole revocation on the ground 
that revocation “inflicts a ‘grievous loss’ on the parolee 
and often on others.” Id., at 482. See also Board of 
Regents v. Roth, 408 U. S., at 573 (“seriously damage” 
reputation and standing); Bell v. Burson, 402 U. S. 535, 
539 (1971) (“important interests of the licensees”); 
Boddie n . Connecticut, 401 U. S. 371, 379 (1971) (“sig-
nificant property interest”).5

The Ohio suspension statute allows no serious or sig-

5 Indeed, the Court itself quotes from a portion of Mr. Justice Frank-
furter’s concurrence in Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123, 171 (1951), which explicitly refers to “a person in 
jeopardy of serious loss.” See ante, at 580 (emphasis supplied).

Nor is the “de minimis” standard referred to by the Court rele-
vant in this case. That standard was first stated by Mr. Justice 
Harlan in a concurring opinion in Sniadach n . Family Finance Corp., 
395 U. S. 337, 342 (1969), and then quoted in a footnote to the 
Court’s opinion in Fuentes v. Shevin, 407 U. S. 67, 90 n. 21 (1972). 
Both Sniadach and Fuentes, however, involved resolution of property 
disputes between two private parties claiming an interest in the same 
property. Neither case pertained to an interest conferred by the 
State.
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nificant infringement of education. It authorizes only a 
maximum suspension of eight school days, less than 5% of 
the normal 180-day school year. Absences of such limited 
duration will rarely affect a pupil’s opportunity to learn 
or his scholastic performance. Indeed, the record in this 
case reflects no educational injury to appellees. Each 
completed the semester in which the suspension oc-
curred and performed at least as well as he or she 
had in previous years.6 Despite the Court’s unsupported 
speculation that a suspended student could be “seriously 
damage[d]” {ante, at 575), there is no factual showing 
of any such damage to appellees.

The Court also relies on a perceived deprivation of 
“liberty” resulting from any suspension, arguing—again 
without factual support in the record pertaining to 
these appellees—that a suspension harms a student’s 
reputation. In view of the Court’s decision in 
Board of Regents v. Roth, supra, I would have 
thought that this argument was plainly untenable. 
Underscoring the need for “serious damage” to reputa-
tion, the Roth Court held that a nontenured teacher who 
is not rehired by a public university could not claim to 
suffer sufficient reputational injury to require constitu-
tional protections.7 Surely a brief suspension is of less 
serious consequence to the reputation of a teenage 
student.

II
In prior decisions, this Court has explicitly recognized 

that school authorities must have broad discretionary au-

6 2 App. 163-171 (testimony of Norval Goss, Director of Pupil 
Personnel). See opinion of the three-judge court, 372 F. Supp. 1279, 
1291 (SD Ohio 1973).

7 See also Wisconsin v. Constantineau, 400 U. S. 433, 437 (1971), 
quoting the “grievous loss” standard first articulated in Anti- 
Fascist Committee v. McGrath, supra.
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thority in the daily operation of public schools. This 
includes wide latitude with respect to maintaining disci-
pline and good order. Addressing this point specifically, 
the Court stated in Tinker n . Des Moines School Dist., 
393 U. S. 503, 507 (1969):

“[T]he Court has repeatedly emphasized the need 
for affirming the comprehensive authority of the 
States and of school officials, consistent with funda-
mental constitutional safeguards, to prescribe and 
control conduct in the schools.” 8

Such an approach properly recognizes the unique nature 
of public education and the correspondingly limited role 
of the judiciary in its supervision. In Epperson n . Ar-
kansas, 393 U. S. 97, 104 (1968), the Court stated:

“By and large, public education in our Nation is 
committed to the control of state and local authori-
ties. Courts do not and cannot intervene in the 
resolution of conflicts which arise in the daily opera-
tion of school systems and which do not directly and 
sharply implicate basic constitutional values.”

The Court today turns its back on these precedents. 
It can hardly seriously be claimed that a school princi-
pal’s decision to suspend a pupil for a single day would 
“directly and sharply implicate basic constitutional 
values.” Ibid.

Moreover, the Court ignores the experience of man-
kind, as well as the long history of our law, recognizing 

8 In dissent on the First Amendment issue, Mr. Justice Harlan 
recognized the Court’s basic agreement on the limited role of the 
judiciary in overseeing school disciplinary decisions:
“I am reluctant to believe that there is any disagreement between 
the majority and myself on the proposition that school officials 
should be accorded the widest authority in maintaining discipline 
and good order in their institutions.” 393 U. S, at 526.
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that there are differences which must be accommodated in 
determining the rights and duties of children as com-
pared with those of adults. Examples of this distinction 
abound in our law: in contracts, in torts, in criminal 
law and procedure, in criminal sanctions and rehabilita-
tion, and in the right to vote and to hold office. Until 
today, and except in the special context of the First 
Amendment issue in Tinker, the educational rights of 
children and teenagers in the elementary and secondary 
schools have not been analogized to the rights of adults 
or to those accorded college students. Even with respect 
to the First Amendment, the rights of children have not 
been regarded as “co-extensive with those of adults.” 
Tinker, supra, at 515 (Stew art , J., concurring).

A
I turn now to some of the considerations which sup-

port the Court’s former view regarding the comprehen-
sive authority of the States and school officials “to 
prescribe and control conduct in the schools.” Id., at 
507. Unlike the divergent and even sharp conflict of 
interests usually present where due process rights are 
asserted, the interests here implicated—of the State 
through its schools and of the pupils—are essentially 
congruent.

The State’s interest, broadly put, is in the proper func-
tioning of its public school system for the benefit of all 
pupils and the public generally. Few rulings would 
interfere more extensively in the daily functioning of 
schools than subjecting routine discipline to the 
formalities and judicial oversight of due process. Sus-
pensions are one of the traditional means—ranging from 
keeping a student after class to permanent expulsion— 
used to maintain discipline in the schools. It is common 
knowledge that maintaining order and reasonable de-
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corum in school buildings and classrooms is a major 
educational problem, and one which has increased sig-
nificantly in magnitude in recent years.9 Often the 
teacher, in protecting the rights of other children to an 
education (if not his or their safety), is compelled to rely 
on the power to suspend.

The facts set forth in the margin 10 leave little room for 
doubt as to the magnitude of the disciplinary problem in 
the public schools, or as to the extent of reliance upon 
the right to suspend. They also demonstrate that if 
hearings were required for a substantial percentage of 
short-term suspensions, school authorities would have 
time to do little else.

B
The State’s generalized interest in maintaining an 

orderly school system is not incompatible with the indi-

9 See generally S. Bailey, Disruption in Urban Secondary Schools 
(1970), which summarizes some of the recent surveys on school 
disruption. A Syracuse University study, for example, found that 
85% of the schools responding reported some type of significant dis-
ruption in the years 1967-1970.

10 An amicus brief filed by the Children’s Defense Fund states that 
at least 10% of the junior and senior high school students in the 
States sampled were suspended one or more times in the 1972-1973 
school year. The data on which this conclusion rests were obtained 
from an extensive survey prepared by the Office for Civil Rights of 
the Department of Health, Education, and Welfare. The Children’s 
Defense Fund reviewed the suspension data for five States—Arkansas, 
Maryland, New Jersey, Ohio, and South Carolina.

Likewise, an amicus brief submitted by several school associations 
in Ohio indicates that the number of suspensions is significant: in 
1972-1973, 4,054 students out of a school enrollment of 81,007 were 
suspended in Cincinnati; 7,352 of 57,000 students were suspended in 
Akron; and 14,598 of 142,053 students were suspended in Cleveland. 
See also the Office of Civil Rights Survey, supra, finding that ap-
proximately 20,000 students in New York City, 12,000 in Cleveland, 
9,000 in Houston, and 9,000 in Memphis were suspended at least once 
during the 1972-1973 school year. Even these figures are probably 
somewhat conservative since some schools did not reply to the survey.
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vidual interest of the student. Education in any mean-
ingful sense includes the inculcation of an understanding 
in each pupil of the necessity of rules and obedience 
thereto. This understanding is no less important than 
learning to read and write. One who does not compre-
hend the meaning and necessity of discipline is handi-
capped not merely in his education but throughout his 
subsequent life. In an age when the home and church 
play a diminishing role in shaping the character and value 
judgments of the young, a heavier responsibility falls 
upon the schools. When an immature student merits 
censure for his conduct, he is rendered a disservice if ap-
propriate sanctions are not applied or if procedures for 
their application are so formalized as to invite a chal-
lenge to the teacher’s authority11—an invitation which 
rebellious or even merely spirited teenagers are likely to 
accept.

The lesson of discipline is not merely a matter of the 
student’s self-interest in the shaping of his own character 
and personality; it provides an early understanding of 
the relevance to the social compact of respect for the 
rights of others. The classroom is the laboratory in 
which this lesson of life is best learned. Mr. Justice 
Black summed it up:

“School discipline, like parental discipline, is an 
integral and important part of training our children 
to be good citizens—to be better citizens.” Tinker, 
393 U. S., at 524 (dissenting opinion).

In assessing in constitutional terms the need to pro-
tect pupils from unfair minor discipline by school authori-
ties, the Court ignores the commonality of interest of the 
State and pupils in the public school system. Rather, 
it thinks in traditional judicial terms of an adversary 

11 See generally J. Dobson, Dare to Discipline (1970).
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situation. To be sure, there will be the occasional pupil 
innocent of any rule infringement who is mistakenly sus-
pended or whose infraction is too minor to justify suspen-
sion. But, while there is no evidence indicating the fre-
quency of unjust suspensions, common sense suggests 
that they will not be numerous in relation to the total 
number, and that mistakes or injustices will usually be 
righted by informal means.

C
One of the more disturbing aspects of today’s decision 

is its indiscriminate reliance upon the judiciary, and the 
adversary process, as the means of resolving many 
of the most routine problems arising in the class-
room. In mandating due process procedures the Court 
misapprehends the reality of the normal teacher-
pupil relationship. There is an ongoing relationship, 
one in which the teacher must occupy many roles—edu-
cator, adviser, friend, and, at times, parent-substitute.12 
It is rarely adversary in nature except with respect to the 
chronically disruptive or insubordinate pupil whom the 
teacher must be free to discipline without frustrating 
formalities.13

12 The role of the teacher in our society historically has been an 
honored and respected one, rooted in the experience of decades that 
lias left for most of us warm memories of our teachers, especially 
those of the formative years of primary and secondary education.

13 In this regard, the relationship between a student and teacher 
is manifestly different from that between a welfare administrator 
and a recipient (see Goldberg v. Kelly, 397 U. S. 254 (1970)), a motor 
vehicle department and a driver (see Bell n . Burson, 402 U. S. 535 
(1971)), a debtor and a creditor (see Sniadach v. Family Finance 
Corp., supra; Fuentes v. Shevin, supra; Mitchell v. W. T. Grant Co., 
416 U. S. 600 (1974)), a parole officer and a parolee (see Morrissey 
n . Brewer, 408 U. S. 471 (1972)), or even an employer and an 
employee (see Arnett v. Kennedy, 416 U. S. 134 (1974)). In many 
of these noneducation settings there is—for purposes of this analy-
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The Ohio statute, providing as it does for due notice 
both to parents and the Board, is compatible with the 
teacher-pupil relationship and the informal resolution of 
mistaken disciplinary action. We have relied for genera-
tions upon the experience, good faith and dedication of 
those who staff our public schools,14 and the nonadversary 
means of airing grievances that always have been avail-
able to pupils and their parents. One would have 
thought before today’s opinion that this informal method 
of resolving differences was »nore compatible with the in-
terests of all concerned than resort to any constitution-
alized procedure, however blandly it may be defined by 
the Court.

D
In my view, the constitutionalizing of routine class-

room decisions not only represents a significant and un-
wise extension of the Due Process Clause, but it also was 
quite unnecessary in view of the safeguards prescribed 
by the Ohio statute. This is demonstrable from a com- 

sis—a “faceless” administrator dealing with an equally “faceless” 
recipient of some form of government benefit or license; in others, 
such as the garnishment and repossession cases, there is a con-
flict-of-interest relationship. Our public school system, however, 
is premised on the belief that teachers and pupils should not be 
“faceless” to each other. Nor does the educational relationship 
present a typical “conflict of interest.” Rather, the relationship 
traditionally is marked by a coincidence of interests.

Yet the Court, relying on cases such as Sniadach and Fuentes, ap-
parently views the classroom of teenagers as comparable to the 
competitive and adversary environment of the adult, commercial 
world.

14 A traditional factor in any due process analysis is “the pro-
tection implicit in the office of the functionary whose conduct is 
challenged . . . .” Anti-Fascist Committee v. McGrath, 341 U. 8., 
at 163 (Frankfurter, J., concurring). In the public school setting 
there is a high degree of such protection since a teacher has 
responsibility for, and a commitment to, his pupils that is absent in 
other due process contexts.
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parison of what the Court mandates as required by due 
process with the protective procedures it finds constitu-
tionally insufficient.

The Ohio statute, limiting suspensions to not more 
than eight school days, requires written notice including 
the “reasons therefor” to the student’s parents and to 
the Board of Education within 24 hours of any suspen-
sion. The Court only requires oral or written notice to 
the pupil, with no notice being required to the parents 
or the Board of Education. The mere fact of the statu-
tory requirement is a deterrent against arbitrary action 
by the principal. The Board, usually elected by the 
people and sensitive to constituent relations, may be 
expected to identify a principal whose record of suspen-
sions merits inquiry. In any event, parents placed on 
written notice may exercise their rights as constituents 
by going directly to the Board or a member thereof if 
dissatisfied with the principal’s decision.

Nor does the Court’s due process “hearing” appear to 
provide significantly more protection than that already 
available. The Court holds only that the principal must 
listen to the student’s “version of the events,” either 
before suspension or thereafter—depending upon the cir-
cumstances. Ante, at 583. Such a truncated “hear-
ing” is likely to be considerably less meaningful than the 
opportunities for correcting mistakes already available 
to students and parents. Indeed, in this case all of the 
students and parents were offered an opportunity to 
attend a conference with school officials.

In its rush to mandate a constitutional rule, the Court 
appears to give no weight to the practical manner in 
which suspension problems normally would be worked 
out under Ohio law.15 One must doubt, then, whether

18 The Court itself recognizes that the requirements it imposes are, 
“if anything, less than a fair-minded school principal would impose 
upon himself in order to avoid unfair suspensions.” Ante, at 583.
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the constitutionalization of the student-teacher relation-
ship, with all of its attendant doctrinal and practical 
difficulties, will assure in any meaningful sense greater 
protection than that already afforded under Ohio law.

Ill
No one can foresee the ultimate frontiers of the 

new “thicket” the Court now enters. Today’s ruling 
appears to sweep within the protected interest in educa-
tion a multitude of discretionary decisions in the educa-
tional process. Teachers and other school authorities 
are required to make many decisions that may have 
serious consequences for the pupil. They must decide, 
for example, how to grade the student’s work, whether 
a student passes or fails a course,16 whether he is to be 
promoted, whether he is required to take certain sub-
jects, whether he may be excluded from interscholastic 
athletics17 or other extracurricular activities, whether he 
may be removed from one school and sent to another, 
whether he may be bused long distances when available 
schools are nearby, and whether he should be placed in 
a “general,” “vocational,” or “college-preparatory” track.

In these and many similar situations claims of impair-
ment of one’s educational entitlement identical in prin-
ciple to those before the Court today can be asserted 
with equal or greater justification. Likewise, in many 
of these situations, the pupil can advance the same types 
of speculative and subjective injury given critical weight 
in this case. The District Court, relying upon general-
ized opinion evidence, concluded that a suspended stu-
dent may suffer psychological injury in one or more of 

16 See Connelly v. University of Vermont, 244 F. Supp. 156 (Vt. 
1956).

17 See Kelley v. Metropolitan County Board of Education of Nash-
ville, 293 F. Supp. 485 (MD Tenn. 1968).
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the ways set forth in the margin below.18 The Court 
appears to adopt this rationale. See ante, at 575.

It hardly need be said that if a student, as a result of 
a day’s suspension, suffers “a blow” to his “self esteem,” 
“feels powerless,” views “teachers with resentment,” or 
feels “stigmatized by his teachers,” identical psychologi-
cal harms will flow from many other routine and neces-
sary school decisions. The student who is given a fail-
ing grade, who is not promoted, who is excluded from 
certain extracurricular activities, who is assigned to a 
school reserved for children of less than average ability, 
or who is placed in the “vocational” rather than the 
“college preparatory” track, is unlikely to suffer any less 
psychological injury than if he were suspended for a day 
for a relatively minor infraction.19

18 The psychological injuries so perceived were as follows:
“1. The suspension is a blow to the student’s self-esteem.
“2. The student feels powerless and helpless.
“3. The student views school authorities and teachers with resent-

ment, suspicion and fear.
“4. The student learns withdrawal as a mode of problem solving.
“5. The student has little perception of the reasons for the sus-

pension. He does not know what offending acts he committed.
“6. The student is stigmatized by his teachers and school adminis-

trators as a deviant. They expect the student to be a troublemaker 
in the future.” 372 F. Supp., at 1292.

19 There is, no doubt, a school of modern psychological or psychi-
atric persuasion that maintains that any discipline of the young is 
detrimental. Whatever one may think of the wisdom of this un-
proved theory, it hardly affords dependable support for a constitu-
tional decision. Moreover, even the theory’s proponents would 
concede that the magnitude of injury depends primarily upon the 
individual child or teenager. A classroom reprimand by the teacher 
may be more traumatic to the shy, timid introvert than expulsion 
would be to the aggressive, rebellious extrovert. In my view we 
tend to lose our sense of perspective and proportion in a case of 
this kind. For average, normal children—the vast majority— 
suspension for a few days is simply not a detriment; it is a com-
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If, as seems apparent, the Court will now require due 
process procedures whenever such routine school deci-
sions are challenged, the impact upon public education 
will be serious indeed. The discretion and judgment of 
federal courts across the land often will be substituted for 
that of the 50 state legislatures, the 14,000 school boards,20 
and the 2,000,00021 teachers who heretofore have been 
responsible for the administration of the American public 
school system. If the Court perceives a rational and 
analytically sound distinction between the discretionary 
decision by school authorities to suspend a pupil for a 
brief period, and the types of discretionary school deci-
sions described above, it would be prudent to articulate 
it in today’s opinion. Otherwise, the federal courts 
should prepare themselves for a vast new role in society.

IV
Not so long ago, state deprivations of the most sig-

nificant forms of state largesse were not thought to re-
quire due process protection on the ground that the 
deprivation resulted only in the loss of a state-provided 
“benefit.” E. g., Bailey v. Richardson, 86 U. S. App. 
D. C. 248, 182 F. 2d 46 (1950), aff’d by an equally divided 
Court, 341 U. S. 918 (1951). In recent years the Court, 
wisely in my view, has rejected the “wooden distinction 
between ‘rights’ and ‘privileges,’ ” Board of Regents v. 
Roth, 408 U. S., at 571, and looked instead to the signifi-
cance of the state-created or state-enforced right and to 

monplace occurrence, with some 10% of all students being suspended; 
it leaves no scars; affects no reputations; indeed, it often may be 
viewed by the young as a badge of some distinction and a welcome 
holiday.

20 This estimate was supplied by the National School Board As-
sociation, Washington, D. C.

21 See U. S. Office of Education, Elementary and Secondary Public 
School Statistics, 1972-1973.
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the substantiality of the alleged deprivation. Today’s 
opinion appears to abandon this reasonable approach by 
holding in effect that government infringement of any 
interest to which a person is entitled, no matter what the 
interest or how inconsequential the infringement, requires 
constitutional protection. As it is difficult to think of 
any less consequential infringement than suspension of a 
junior high school student for a single day, it is equally 
difficult to perceive any principled limit to the new reach 
of procedural due process.22

22 Some half dozen years ago, the Court extended First Amendment 
rights under limited circumstances to public school pupils. Mr. Jus-
tice Black, dissenting, viewed the decision as ushering in “an entirely 
new era in which the power to control pupils by the elected ‘officials 
of state supported public schools’ ... is in ultimate effect transferred 
to the Supreme Court.” Tinker v. Des Moines School Dist., 393 
U. S. 503, 515 (1969). There were some who thought Mr. Justice 
Black was unduly concerned. But his prophecy is now being fulfilled. 
In the few years since Tinker there have been literally hundreds of 
cases by schoolchildren alleging violation of their constitutional rights. 
This flood of litigation, between pupils and school authorities, was 
triggered by a narrowly written First Amendment opinion which I 
could well have joined on its facts. One can only speculate as to the 
extent to which public education will be disrupted by giving every 
schoolchild the power to contest in court any decision made by 
his teacher which arguably infringes the state-conferred right to 
education.
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Georgia statutes permitting a writ of garnishment to be issued by 
an officer authorized to issue an attachment or a court clerk in 
pending suits on an affidavit of the plaintiff or his attorney con-
taining only conclusory allegations, prescribing filing of a bond 
as the only method of dissolving the garnishment, which deprives 
the defendant of the use of the property in the garnishee’s hands 
pending the litigation, and making no provision for an early hear-
ing, violate the Due Process Clause of the Fourteenth Amend-
ment, Sniadach v. Family Finance Corp., 395 U. S. 337; Fuentes 
v. Shevin, 407 U. S. 67. Mitchell v. W. T. Grant Co., 416 U. S. 
600, distinguished. That this case involved garnishment of a 
corporation’s sizable bank account, rather than a consumer’s house-
hold necessities, is immaterial, since the probability of irreparable 
injury if the garnishment proves unjustified is sufficiently great 
to require some procedure to guard against initial error. Pp. 
605-608.

231 Ga. 260, 201 S. E. 2d 321, reversed and remanded.

White , J., delivered the opinion of the Court, in which Doug la s , 
Bre nnan , Ste war t , and Mars hall , JJ., joined. Stew art , J., filed 
a concurring statement, post, p. 608. Powe ll , J., filed an opinion 
concurring in the judgment, post, p. 609. Black mun , J., filed a 
dissenting opinion, in which Reh nqui st , J., joined, and in numbered 
paragraph 5 of which Burge r , C. J., joined, post, p. 614.

Warren N. Coppedge, Jr., argued the cause for peti-
tioner. With him on the brief was Nathaniel Hansford.

Lemuel Hugh Kemp argued the cause and filed a brief 
for respondent.

Mr . Justice  White  delivered the opinion of the 
Court.

Under the statutes of the State of Georgia, plaintiffs 
in pending suits are “entitled to the process of garnish-
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ment.” Ga. Code Ann. § 46-101.1 To employ the 
process, plaintiff or his attorney must make an affidavit 
before “some officer authorized to issue an attachment, 
or the clerk of any court of record in which the said gar-
nishment is being filed or in which the main case is filed, 
stating the amount claimed to be due in such action . . . 
and that he has reason to apprehend the loss of the same

1 The relevant provisions of the Georgia Code Annotated are as 
follows:
§ 46-101

“Right to writ; wages exempt until after final judgment
“In cases where suit shall be pending, or where judgment shall have 

been obtained, the plaintiff shall be entitled to the process of garnish-
ment under the following regulations: Provided, however, no garnish-
ment shall issue against the daily, weekly or monthly wages of any 
person residing in this State until after final judgment shall have been 
had against said defendant: Provided, further, that the wages of a 
share cropper shall also be exempt from garnishment until after final 
judgment shall have been had against said share cropper: Provided, 
further, that nothing in this section shall be construed as abridging 
the right of garnishment in attachment before judgment is obtained.” 
§46-102

“Affidavit; necessity and contents. Bond
“The plaintiff, his agent, or attorney at law shall make affidavit 

before some officer authorized to issue an attachment, or the clerk of 
any court of record in which the said garnishment is being filed or in 
which the main case is filed, stating the amount claimed to be due in 
such action, or on such judgment, and that he has reason to apprehend 
the loss of the same or some part thereof unless process of garnish-
ment shall issue, and shall give bond, with good security, in a sum at 
least equal to double the amount sworn to be due, payable to the 
defendant in the suit or judgment, as the case may be, conditioned 
to pay said defendant all costs and damages that he may sustain in 
consequence of suing out said garnishment, in the event that the 
plaintiff shall fail to recover in the suit, or it shall appear that the 
amount sworn to be due on such judgment was not due, or that the 
property or money sought to be garnished was not subject to process 
of garnishment. No person shall be taken as security on the bond 
who is an attorney for the plaintiff or a nonresident unless the non-
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or some part thereof unless process of garnishment shall 
issue.” § 46-102. To protect defendant against loss or 
damage in the event plaintiff fails to recover, that section 
also requires plaintiff to file a bond in a sum double the 
amount sworn to be due. Section 46-401 permits the de-
fendant to dissolve the garnishment by filing a bond 
“conditioned for the payment of any judgment that shall 
be rendered on said garnishment.” Whether these pro-
visions satisfy the Due Process Clause of the Fourteenth 
Amendment is the issue before us in this case.

On August 20, 1971, respondent filed suit against pe-
titioner in the Superior Court of Whitfield County, 

resident is possessed of real estate in the county where the garnish-
ment issues of the value of the amount of such bond.”
§ 46-103

“Affidavit by agent or attorney
“When the affidavit shall be made by the agent or attorney at law 

of the plaintiff, he may swear according to the best of his knowledge 
and belief, and may sign the name of the plaintiff to the bond, who 
shall be bound thereby in the same manner as though he had signed 
it himself.”
§46-104

“Affidavit and bond by one of firm, etc.
“When the debt for recovery of which garnishment is sought shall 

be due to partners or several persons jointly, any one of said partners 
or joint creditors may make the affidavit and give bond in the name 
of the plaintiff, as prescribed in cases of attachment.” 
§46-401

“Dissolution of garnishments; bond; judgment on bond
“When garnishment shall have been issued, the defendant may dis-

solve such garnishment upon fifing in the clerk’s office of the court, or 
with the justice of the peace, where suit is pending or judgment was 
obtained, a bond with good security, payable to the plaintiff, condi-
tioned for the payment of any judgment that shall be rendered on 
said garnishment. The plaintiff may enter up judgment upon such 
bond against the principal and securities, as judgment may be 
entered against securities upon appeal, whenever said plaintiff shall 
obtain the judgment of the court against the property or funds 
against which garnishment shall have been issued.”
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Ga., alleging an indebtedness due and owing from pe-
titioner for goods sold and delivered in the amount of 
$51,279.17. Simultaneously with the filing of the com-
plaint and prior to its service on petitioner, respondent 
filed affidavit and bond for process of garnishment, nam-
ing the First National Bank of Dalton as garnishee. The 
affidavit asserted the debt and “reason to apprehend the 
loss of said sum or some part thereof unless process of 
Garnishment issues.” 2 The clerk of the Superior Court 
forthwith issued summons of garnishment to the bank, 
which was served that day. On August 23, petitioner 
filed a bond in the Superior Court conditioned to pay any 
final judgment in the main action up to the amount 
claimed, and the judge of that court thereupon discharged 
the bank as garnishee. On September 15, petitioner filed 
a motion to dismiss the writ of garnishment and to dis-
charge its bond, asserting, among other things, that the 
statutory garnishment procedure was unconstitutional in 
that it violated “defendant’s due process and equal pro-
tection rights guaranteed him by the Constitution of the

2 The affidavit in its entirety was as follows:
“SUPERIOR COURT OF Whitfield COUNTY GEORGIA, Whit-

field COUNTY.
“Personally appeared R. L. Foster, President of Di-Chem, Inc., 

who on oath says that he is President of Di-Chem, Inc., plaintiff herein 
and that North Georgia Finishing, Inc., defendant, is indebted to 
said plaintiff in the sum of $51,279.17 DOLLARS, principal, 
$..................  interest, $................. attorney’s fees, and $...................
cost and that said plaintiff has—a. suit pending—returnable to the 
Superior Court of Whitfield County, and that affiant has reason to 
apprehend the loss of said sum or some part thereof unless process 
of Garnishment issues.

“Sworn to and subscribed before me, this August 20, 1971.
“/s/ R. L. Foster, Affiant.

“/s/ Dual Broadrick, Clerk
“Superior Court of Whitfield County.” App. 3-4.
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United States and the Constitution of the State of 
Georgia.” App. 11. The motion was heard and over-
ruled on November 29. The Georgia Supreme Court,3 
finding that the issue of the constitutionality of the stat-
utory garnishment procedure was properly before it, 
sustained the statute and rejected petitioner’s claims that 
the statute was invalid for failure to provide notice and 
hearing in connection with the issuance of the writ of 
garnishment. 231 Ga. 260, 201 S. E. 2d 321 (1973).4 
We granted certiorari. 417 U. S. 907 (1974). We 
reverse.

The Georgia court recognized that Sniadach n . Family 
Finance Corp., 395 U. S. 337 (1969), had invalidated 
a statute permitting the garnishment of wages without 
notice and opportunity for hearing, but considered that 
case to have done nothing more than to carve out an 
exception, in favor of wage earners, “to the general rule 
of legality of garnishment statutes.” 231 Ga., at 264, 
201 S. E. 2d, at 323. The garnishment of other assets or 
properties pending the outcome of the main action, al-
though the effect was to “ ‘impound [them] in the hands 
of the garnishee,’ ” id., at 263, 201 S. E. 2d, at 323, 
was apparently thought not to implicate the Due Process 
Clause.

This approach failed to take account of Fuentes n . 
Shevin, 407 U. S. 67 (1972), a case decided by this Court

3 Appeal was taken in the first instance to the Georgia Supreme 
Court. That court, without opinion, transferred the case to the 
Georgia Court of Appeals. The latter court issued an opinion, 
127 Ga. App. 593, 194 S. E. 2d 508 (1972). The Georgia Supreme 
Court then issued certiorari, 230 Ga. 623, 198 S. E. 2d 284 (1973).

4 Subsequent to the Georgia Supreme Court’s decision in this case, 
a three-judge federal court, sitting in the Northern District of 
Georgia declared these same statutory provisions unconstitutional. 
Morrow Electric Co. v. Cruse, 370 F. Supp. 639 (1974).
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more than a year prior to the Georgia court’s decision. 
There the Court held invalid the Florida and Pennsyl-
vania replevin statutes which permitted a secured install-
ment seller to repossess the goods sold, without notice 
or hearing and without judicial order or supervision, but 
with the help of the sheriff operating under a writ issued 
by the clerk of the court at the behest of the seller. 
That the debtor was deprived of only the use and pos-
session of the property, and perhaps only temporarily, 
did not put the seizure beyond scrutiny under the Due 
Process Clause. “The Fourteenth Amendment draws 
no bright lines around three-day, 10-day, or 50-day 
deprivations of property. Any significant taking of 
property by the State is within the purview of the Due 
Process Clause.” Id., at 86. Although the length 
or severity of a deprivation of use or possession would 
be another factor to weigh in determining the appropriate 
form of hearing, it was not deemed to be determinative 
of the right to a hearing of some sort. Because the offi-
cial seizures had been carried out without notice and 
without opportunity for a hearing or other safeguard 
against mistaken repossession, they were held to be in 
violation of the Fourteenth Amendment.

The Georgia statute is vulnerable for the same reasons. 
Here, a bank account, surely a form of property, was 
impounded and, absent a bond, put totally beyond use 
during the pendency of the litigation on the alleged debt, 
all by a writ of garnishment issued by a court clerk 
without notice or opportunity for an early hearing and 
without participation by a judicial officer.

Nor is the statute saved by the more recent decision in 
Mitchell v. W. T. Grant Co., 416 U. S. 600 (1974). That 
case upheld the Louisiana sequestration statute which per-
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mitted the seller-creditor holding a vendor’s lien to secure 
a writ of sequestration and, having filed a bond, to cause 
the sheriff to take possession of the property at issue. 
The writ, however, was issuable only by a judge upon the 
filing of an affidavit going beyond mere conclusory allega-
tions and clearly setting out the facts entitling the credi-
tor to sequestration. The Louisiana law also expressly 
entitled the debtor to an immediate hearing after seizure 
and to dissolution of the writ absent proof by the creditor 
of the grounds on which the writ was issued.

The Georgia garnishment statute has none of the sav-
ing characteristics of the Louisiana statute. The writ of 
garnishment is issuable on the affidavit of the creditor or 
his attorney, and the latter need not have personal 
knowledge of the facts. § 46-103. The affidavit, like 
the one filed in this case, need contain only conclusory 
allegations. The writ is issuable, as this one was, by the 
court clerk, without participation by a judge. Upon 
service of the writ, the debtor is deprived of the use of 
the property in the hands of the garnishee. Here a 
sizable bank account was frozen, and the only method 
discernible on the face of the statute to dissolve the 
garnishment was to file a bond to protect the plaintiff 
creditor. There is no provision for an early hearing at 
which the creditor would be required to demonstrate at 
least probable cause for the garnishment. Indeed, it 
would appear that without the filing of a bond the 
defendant debtor’s challenge to the garnishment will not 
be entertained, whatever the grounds may be.5

5 Petitioner so asserts, relying on Jackson v. Barksdale, 17 Ga. 
App. 461, 87 S. E. 691 (1916); Powell v. Powell, 95 Ga. App. 122, 97
S. E. 2d 193 (1957). Respondent, without citation of authority states 
that “[c]ounsel could have attacked the garnishment in other ways 
either in the State or Federal Courts. . . .” Brief for Respondent 5.
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Respondent also argues that neither Fuentes nor Mit-
chell is apposite here because each of those cases dealt 
with the application of due process protections to consum-
ers who are victims of contracts of adhesion and who 
might be irreparably damaged by temporary deprivation 
of household necessities, whereas this case deals with its 
application in the commercial setting to a case involving 
parties of equal bargaining power. See also Sniadach n . 
Family Finance Corp., 395 U. S. 337 (1969). It 
is asserted in addition that the double bond posted 
here gives assurance to petitioner that it will be 
made whole in the event the garnishment turns out to 
be unjustified. It may be that consumers deprived of 
household appliances will more likely suffer irreparably 
than corporations deprived of bank accounts, but the 
probability of irreparable injury in the latter case is suffi-
ciently great so that some procedures are necessary to 
guard against the risk of initial error. We are no more 
inclined now than we have been in the past to distinguish 
among different kinds of property in applying the Due 
Process Clause. Fuentes n . Shevin, 407 U. S., at 89-90.

Enough has been said, we think, to require the reversal 
of the judgment of the Georgia Supreme Court. The 
case is remanded to that court for further proceedings not 
inconsistent with this opinion.

So ordered.

Mr . Justic e  Stewart , concurring.
It is gratifying to note that my report of the demise of 

Fuentes v. Shevin, 407 U. S. 67, see Mitchell v. W. T. 
Grant Co., 416 U. S. 600, 629-636 (dissenting opinion), 
seems to have been greatly exaggerated. Cf. S. Clemens, 
cable from Europe to the Associated Press, quoted in 
2 A. Paine, Mark Twain: A Biography 1039 (1912).
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Mr . Justi ce  Powell , concurring in the judgment.
I join in the Court’s judgment, but I cannot concur 

in the opinion as I think it sweeps more broadly than is 
necessary and appears to resuscitate Fuentes n . Shevin, 
407 U. S. 67 (1972). Only last term in Mitchell v. W. T. 
Grant, Co. 416 U. S. 600 (1974), the Court significantly 
narrowed the precedential scope of Fuentes. In my con-
currence in Mitchell, I noted:

“The Court’s decision today withdraws significantly 
from the full reach of [Fuentes'] principle, and to 
this extent I think it fair to say that the Fuentes 
opinion is overruled.” 416 U. S., at 623 (Powell , J., 
concurring).

Three dissenting Justices, including the author of Fuentes, 
went further in their description of the impact of 
Mitchell:

“[T]he Court today has unmistakably overruled a 
considered decision of this Court that is barely two 
years old, without pointing to any change . . . that 
might justify this total disregard of stare decisis." 
416 U. S., at 635 (Stew art , J., joined by Douglas  
and Marsh all , JJ., dissenting).

The Court’s opinion in this case, relying substantially on 
Fuentes, suggests that that decision will again be read as 
calling into question much of the previously settled law 
governing commercial transactions. I continue to doubt 
whether Fuentes strikes a proper balance, especially in 
cases where the creditor’s interest in the property may be 
as significant or even greater than that of the debtor. 
Nor do I find it necessary to relegate Mitchell to its nar-
row factual setting in order to determine that the Georgia 
garnishment statutes fail to satisfy the requirements of 
procedural due process.

As we observed in Mitchell, the traditional view of 
procedural due process had been that “‘[w]here only 
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property rights are involved, mere postponement of the 
judicial enquiry is not a denial of due process, if the 
opportunity given for ultimate judicial determination of 
liability is adequate.’ ” Id., at 611, quoting Phillips v. 
Commissioner, 283 U. S. 589, 596-597 (1931). Con-
sistent with this view, the Court in the past unanimously 
approved prejudgment attachment liens similar to those 
at issue in this case. McKay v. McInnes, 279 U. S. 820 
(1929); Coffin Bros. v. Bennett, 277 U. S. 29 (1928); 
Ownbey v. Morgan, 256 U. S. 94 (1921). See generally 
Mitchell, supra, at 613-614. But the recent expansion 
of concepts of procedural due process requires a more 
careful assessment of the nature of the governmental 
function served by the challenged procedure and of the 
costs the procedure exacts of private interests. See, e. g., 
Goldberg v. Kelly, 397 U. S. 254, 263-266 (1970); Cafe-
teria Workers v. McElroy, 367 U. S. 886, 895 (1961). 
Under this analysis, the Georgia provisions cannot stand.

Garnishment and attachment remedies afford the actual 
or potential judgment creditor a means of assuring, under 
appropriate circumstances, that the debtor will not 
remove from the jurisdiction, encumber, or otherwise 
dispose of certain assets then available to satisfy the 
creditor’s claim.1 Garnishment may have a seriously 
adverse impact on the debtor, depriving him of the use 
of his assets during the period that it applies. But this 
fact alone does not give rise to constitutional objection. 
The State’s legitimate interest in facilitating creditor 
recovery through the provision of garnishment remedies 
has never been seriously questioned.

1 Garnishment and attachment remedies also serve to insure that 
the State will retain jurisdiction to adjudicate the underlying contro-
versy. The advent of the more liberal interpretation of the States’ 
power to exert jurisdiction over nonresidents who are not present in 
the State, International Shoe Co. v. W ashington, 326 U. S. 310 
(1945), diminishes the importance of this function.
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Pregarnishment notice and a prior hearing have not 
been constitutionally mandated in the past. Despite the 
ambiguity engendered by the Court’s reliance on Fuentes, 
I do not interpret its opinion today as imposing these 
requirements for the future.2 Such restrictions, anti-
thetical to the very purpose of the remedy, would leave 
little efficacy to the garnishment and attachment laws of 
the 50 States.

In my view, procedural due process would be satisfied 
where state law requires that the garnishment be pre-
ceded by the garnishor’s provision of adequate security 
and by his establishment before a neutral officer3 of a 
factual basis of the need to resort to the remedy as a 
means of preventing removal or dissipation of assets re-
quired to satisfy the claim. Due process further requires 
that the State afford an opportunity for a prompt post-
garnishment judicial hearing in which the garnishor has 

2 The Court also cites Sniadach v. Family Finance Corp., 395 U. S.
337 (1969), which established an exception for garnishment of an
individual’s wages. In such cases, the Due Process Clause requires
notice and a hearing prior to application of the garnishment remedy. 
As the opinion itself indicates, however, the Sniadach rule is limited 
to wages, “a specialized type of property presenting distinct problems
in our economic system.” Id., at 340. The Court did not purport 
to impose requirements of pregarnishment notice and hearing in 
other instances. Ibid. I therefore do not consider Sniadach to be
more than peripherally relevant to the present case.

81 am not in accord with the Court’s suggestion that the Due 
Process Clause might require that a judicial officer issue the writ of 
garnishment. The basic protection required for the debtor is the 
assurance of a prompt postgarnishment hearing before a judge. 
Such a hearing affords an opportunity to rectify any error in the 
initial decision to issue the garnishment. When combined with the 
availability of the garnishor’s bond to compensate for any harm 
caused, the possibility of prompt correction of possible error suffices 
to satisfy the requirements of procedural due process in this context. 
It thus should be sufficient for a clerk or other officer of the court to 
issue the original writ upon the filing of a proper affidavit.
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the burden of showing probable cause to believe there is 
a need to continue the garnishment for a sufficient period 
of time to allow proof and satisfaction of the alleged debt. 
Since the garnished assets may bear no relation to the 
controversy giving rise to the alleged debt, the State also 
should provide the debtor an opportunity to free those 
assets by posting adequate security in their place.

The Georgia provisions fall short of these require-
ments. Garnishment may issue on the basis of a simple 
and conclusory affidavit that the garnishor has reason to 
apprehend the loss of money allegedly owed. See Ga. 
Code Ann. § 46-101, set forth in full in the Court’s 
opinion, ante, at 602 n. 1. As shown by the affidavit filed 
in this case, see ante, at 604 n. 2, an unrevealing assertion 
of apprehension of loss suffices to invoke the issuance of 
garnishment.4 This is insufficient to enable a neutral 
officer to make even the most superficial preliminary 
assessment of the creditor’s asserted need.5

4 The Georgia courts have not amplified the statutory affidavit 
requirement through the process of judicial construction. See Wilson 
v. Fulton Metal Bed Mjg. Co., 88 Ga. App. 884, 886, 78 S. E. 2d 
360, 362 (1953).

5 Since garnishment can issue in Georgia only in cases in which 
suit is pending or judgment has been rendered, see Ga. Code Ann. 
§46-101, the issuing officer need not preliminarily inquire into the 
allegation of the existence of a debt. Nor do I contemplate that the 
initial showing of probable inability to collect the debt absent the 
issuance of the garnishment need be elaborate.

The facts of this case serve to illustrate the point. From the 
record and oral argument, it appears that the respondent feared that 
the only accessible and unencumbered assets of North Georgia 
Finishing were its bank accounts. At oral argument, counsel for 
petitioner indicated that North Georgia Finishing’s holdings in real 
estate and tangible property in the State of Georgia were encum-
bered by mortgages and factoring contracts. It thus appears that 
respondent’s apprehension of eventual inability to recover the debt
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The most compelling deficiency in the Georgia pro-
cedure is its failure to provide a prompt and adequate 
postgarnishment hearing. Under Georgia law, garnish-
ment is a separate proceeding between the garnishor and 
the garnishee. The debtor is not a party and can inter-
vene only by filing a dissolution bond and substituting 
himself for the garnishee. Leake n . Tyner, 112 Ga. 919, 
38 S. E. 343 (1901); Powell v. Powell, 95 Ga. App. 122, 
97 S. E. 2d 193 (1957). As noted above, the issuance of 
the garnishment may impose serious hardship on the 
debtor. In this context, due process precludes imposing 
the additional burden of conditioning the debtor’s ability 
to question the validity of its issuance or continuation on 
the filing of a bond. Moreover, the Georgia statute con-
tains no provision enabling the debtor to obtain prompt 
dissolution of the garnishment upon a showing of fact,6 
nor any indication that the garnishor bears the burden of 
proving entitlement to the garnishment.

I consider the combination of these deficiencies to be 
fatal to the Georgia statute. Quite simply, the Georgia 

may well have been entirely sufficient to justify the garnishment for 
the brief period required to conduct the post-garnishment hearing.

Bank accounts are readily susceptible to almost immediate transfer 
or dissipation, and this occurrence is often a likelihood where the 
debtor is a foreign corporation or a nonresident of the State. An 
affidavit in support of the garnishment or attachment of a non-
resident’s bank account would normally be sufficient for the writ if 
it averred that other less transitory assets wTere not available within 
the State to satisfy any prospective judgment.

0 Petitioner asserts, without contradiction by the respondent, that 
Georgia law does not authorize the alleged debtor to question the 
facts contained in the garnishor’s affidavit or to make a contrary 
submission of fact indicating that the garnishor’s apprehension of 
possible loss is misconceived or is insufficient to warrant the con-
tinuation of the writ of garnishment.
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provisions fail to afford fundamental fairness in their 
accommodation of the respective interests of creditor and 
debtor. For these reasons, I join in the judgment of the 
Court.

Mr . Justic e Blackmun , with whom Mr . Justic e  
Rehnquist  joins, dissenting.

The Court once again—for the third time in less than 
three years—struggles with what it regards as the due 
process aspects of a State’s old and long-unattacked com-
mercial statutes designed to afford a way for relief to a 
creditor against a delinquent debtor. On this third 
occasion, the Court, it seems to me, does little more than 
make very general and very sparse comparisons of the 
present case with Fuentes v. Shevin, 407 U. S. 67 (1972), 
on the one hand, and with Mitchell v. W. T. Grant Co., 
416 U. S. 600 (1974), on the other; concludes that this 
case resembles Fuentes more than it does Mitchell; and 
then strikes down the Georgia statutory structure as 
offensive to due process. One gains the impression, par-
ticularly from the final paragraph of its opinion, that 
the Court is endeavoring to say as little as possible in 
explaining just why the Supreme Court of Georgia is 
being reversed. And, as a result, the corresponding com-
mercial statutes of all other States, similar to but not 
exactly like those of Florida or Pennsylvania or Louisiana 
or Georgia, are left in questionable constitutional status, 
with little or no applicable standard by which to measure 
and determine their validity under the Fourteenth 
Amendment. This, it seems to me, is an undesirable 
state of affairs, and I dissent. I do so for a number of 
reasons:

1. Sniadach v. Family Finance Corp., 395 U. S. 337 
(1969), mentioned in passing by the Court in its present 
opinion, ante, at 605-606, was correctly regarded by the 
Georgia Supreme Court, 231 Ga. 260, 263-264, 201 S. E.
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2d 321, 323 (1973), as a case relating to the garnishment 
of wages. The opinion in Sniadach makes this emphasis:

“We deal here with wages—a specialized type of 
property presenting distinct problems in our eco-
nomic system. We turn then to the nature of that 
property and problems of procedural due process.” 
395 U. S., at 340.

It goes on to speak of possible “tremendous hardship on 
wage earners with families to support,” ibid., and the 
“enormous” leverage of the creditor “on the wage 
earner,” id., at 341. Sniadach should be allowed to 
remain in its natural environment—wages—and not be 
expanded to arm’s-length relationships between business 
enterprises of such financial consequence as North 
Georgia Finishing and Di-Chem.

2. The Court, ante, at 606, regards the narrow limita-
tions of Sniadach as affected by Fuentes. It also bows to 
Morrow Electric Co. v. Cruse, 370 F. Supp. 639 (ND Ga. 
1974), and the three-judge holding there that the Georgia 
statutes before us are unconstitutional. Ante, at 605 n. 4. 
Indeed, perhaps Sniadach for a time was so expanded 
(somewhat surprisingly, I am sure, to the Sniadach 
Court) by the implications and overtones of Fuentes. 
But Mitchell came along and Morrow was more than 
three months pre-Mitchell. Sniadach’s expansion was 
surely less under Mitchell than it might have appeared 
to be under Fuentes.

3. I would have thought that, whatever Fuentes may 
have stood for in this area of debtor-creditor commercial 
relationships, with its 4-3 vote by a bobtailed Court, it 
was substantially cut back by Mitchell. Certainly, Mr . 
Just ice  Stewart , the author of Fuentes and the writer 
of the dissenting opinion in Mitchell, thought so:

“The deprivation of property in this case is iden-
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tical to that at issue in Fuentes, and the Court does 
not say otherwise.” 416 U. S., at 631.

“In short, this case is constitutionally indistinguish-
able from Fuentes v. Shevin, and the Court today 
has simply rejected the reasoning of that case and 
adopted instead the analysis of the Fuentes dissent.” 
Id., at 634.
“Yet the Court today has unmistakably overruled a 
considered decision of this Court that is barely two 
years old .... The only perceivable change that 
has occurred since the Fuentes case is in the makeup 
of this Court.” Id., at 635.

Surely, Mr . Justic e Brennan  thought so when he as-
serted in dissent that he was “in agreement that Fuen-
tes . . . requires reversal” of the Louisiana judgment. 
Id., at 636. And surely, Mr . Justice  Powell  thought so, 
substantially, when, in his concurrence, he observed:

“The Court’s decision today withdraws significantly 
from the full reach of [the Fuentes] principle, and 
to this extent I think it fair to say that the Fuentes 
opinion is overruled.” Id., at 623.

I accept the views of these dissenting and concurring 
Justices in Mitchell that Fuentes at least was severely 
limited by Mitchell, and I cannot regard Fuentes as of 
much influence or precedent for the present case.

4. Fuentes, a constitutional decision, obviously should 
not have been brought down and decided by a 4—3 vote 
when there were two vacancies on the Court at the time 
of argument. It particularly should not have been de-
cided by a 4-3 vote when Justices filling the vacant seats 
had qualified and were on hand and available to partici-
pate on reargument. Announcing the constitutional1

1 Fuentes was decided June 12, 1972. Mr . Just ice  Powe ll  and 
Mr . Just ice  Rehn qui st  had taken their respective seats as Mem-
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decision, with a four-Justice majority of a seven-Justice 
shorthanded Court, did violence to Mr. Chief Justice Mar-
shall’s wise assurance, in Briscoe v. Commonwealth’s 
Bank of Kentucky, 8 Pet. 118, 122 (1834), that the prac-
tice of the Court “except in cases of absolute necessity” 
is not to decide a constitutional question unless there is 
a majority “of the whole court.”

The Court encountered the same situation a century 
ago with respect to the Legal Tender Cases; mishandled 
the decisional process similarly; and came to regret the 
error. Originally, in Hepburn v. Griswold, 8 Wall. 603 
(1870),2 the Court, assertedly by a 5-3 vote, with one 
vacancy, held the Legal Tender Act of 1862, 12 Stat. 
345, to be unconstitutional with respect to prior debts. 
Mr. Justice Grier, who was in failing health, was noted 
as concurring. 8 Wall., at 626. It was stated that the 
case “was decided in conference” on November 27, 1869, 
and the opinion “directed to be read” on January 29,1870. 
Ibid. Mr. Justice Grier, however, had submitted his resig-
nation to the President in December 1869, effective Feb-
ruary 1, 1870, and it had been accepted on December 15. 
The Justice last sat on January 31. 8 Wall., at vii-viii. 
The opinion and judgment in Hepburn actually were 
rendered on February 7, when Mr. Justice Grier was no 
longer on the bench.

A year later, with the two vacancies filled, the Court, 
by a 5-4 vote, overruled Hepburn and held the Legal 
Tender Act constitutional with respect to all debts. 
Legal Tender Cases, 12 Wall. 457 (1871). The Court 
said:

“That case [Hepburn v. Griswold] was decided by a 
divided court, and by a court having a less number of

bers of the Court five months before, on January 7. 404 U. S. 
xi-xvii. Fuentes had been argued November 9, 1971.

2 See also Broderick’s Executor v. Magraw, 8 Wall. 639 (1870).
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judges than the law then in existence provided this 
court shall have. ... We have been in the habit of 
treating cases involving a consideration of constitu-
tional power differently from those which concern 
merely private right [citing Briscoe v. Common-
wealth’s Bank of Kentucky]. We are not accus-
tomed to hear them in the absence of a full court, 
if it can be avoided.” Id., at 553-554.

The failure in Hepburn to recall or adhere to the practice 
announced by the Marshall Court resulted in confusion, 
prompt reversal of position, embarrassment, and recrimi-
nation. See the opinion of Mr. Chief Justice Chase in 
dissent. 12 Wall., at 572.3

Later, Mr. Justice Burton called attention to this lapse 
and heartily endorsed the practice of withholding decision 
on a constitutional issue by less than a majority of a 
full Court, that is, today, by less than five votes when 
vacancies exist and are waiting to be filled or have been 
filled. Burton, The Legal Tender Cases: A Celebrated 
Supreme Court Reversal, 42 A. B. A. J. 231 (1956), re-
printed as Chapter IX in The Occasional Papers of Mr. 
Justice Burton (E. Hudon ed. 1969). We allowed his 
advice, as well as that of the Marshall Court, to go un-
heeded when we permitted Fuentes to come down with 
only four supporting votes when a nine-Justice Court 
already was available on any reargument.

The admonition of the Great Chief Justice, in my view, 
should override any natural, and perhaps understandable, 
eagerness to decide. Had we bowed to that wisdom when

3 Mr. Chief Justice Hughes described the result in the Legal Tender 
Cases as one of “three notable instances [in which] the Court has 
suffered severely from self-inflicted wounds.” C. Hughes, The 
Supreme Court of the United States 50 (1928). The others he 
named were the Dred Scott decision, Scott n . Sandford, 19 How. 393 
(1857), and the Income Tax Case, Pollock v. Farmers’ Loan & Trust 
Co., 157 U. S. 429 (1895), on rehearing, 158 U. S. 601 (1895).
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Fuentes was before us, and waited a brief time for reargu-
ment before a full Court, whatever its decision might have 
been, I venture to suggest that we would not be immersed 
in confusion, with Fuentes one way, Mitchell another, 
and now this case decided in a manner that leaves counsel 
and the commercial communities in other States uncer-
tain as to whether their own established and long-accepted 
statutes pass constitutional muster with a wavering tri-
bunal off in Washington, D. C. This Court surely fails 
in its intended purpose when confusing results of this 
kind are forthcoming and are imposed upon those who 
owe and those who lendw

5. Neither do I conclude that, because this is a garnish-
ment case, rather than a lien or vendor-vendee case, it is 
automatically controlled by Sniadach. Sniadach, as has 
been noted, concerned and reeks of wages. North Geor-
gia Finishing is no wage earner. It is a corporation 
engaged in business. It was protected (a) by the fact 
that the garnishment procedure may be instituted in 
Georgia only after the primary suit has been filed or 
judgment obtained by the creditor, thus placing on the 
creditor the obligation to initiate the proceedings and 
the burden of proof, and assuring a full hearing to the 
debtor; (b) by the respondent’s statutorily required and 
deposited double bond; and (c) by the requirement of 
the respondent’s affidavit of apprehension of loss. It 
was in a position to dissolve the garnishment by the filing 
of a single bond. These are transactions of a day-to-day 
type in the commercial world. They are not situations 
involving contracts of adhesion or basic unfairness, im-
balance, or inequality. See D. H. Overmyer Co. v. Frick 
Co., 405 U. S. 174 (1972); Swarb v. Lennox, 405 U. S. 191 
(1972). The clerk-judge distinction, relied on by the 
Court, surely is of little significance so long as the court 
officer is not an agent of the creditor. The Georgia sys-
tem, for me, affords commercial entities all the protection 
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that is required by the Due Process Clause of the Four-
teenth Amendment.

6. Despite its apparent disclaimer, the Court now has 
embarked on a case-by-case analysis (weighted heavily 
in favor of Fuentes and with little hope under Mitchell) 
of the respective state statutes in this area. That road 
is a long and unrewarding one, and provides no satisfac-
tory answers to issues of constitutional magnitude.

I would affirm the judgment of the Supreme Court of 
Georgia.

Mr . Chief  Just ice  Burger  dissents for the reasons 
stated in numbered paragraph 5 of the opinion of Mr . 
Justice  Black mun .
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Cases  Dism isse d  in  Vacation

No. 73-1779. Thevis  v . United  States . C. A. 5th 
Cir. Certiorari dismissed August 16, 1974, under this 
Court’s Rule 60. Reported below: 490 F. 2d 73.

No. 73-1796. Thevis  v . Unite d  States . C. A. 5th 
Cir. Certiorari dismissed August 16, 1974, under this 
Court’s Rule 60. Reported below: 490 F. 2d 76.

No. 73-6766. Stric kland  v . United  States . C. A. 
5th Cir. Certiorari dismissed August 16, 1974, under 
this Court’s Rule 60. Reported below: 493 F. 2d 182.

No. 74-153. Loughr an  v . New  Jersey . Super. Ct. 
N. J. Certiorari dismissed September 16, 1974, under 
this Court’s Rule 60. Reported below: 127 N. J. Super. 
370, 317 A. 2d 414.

No. 73-6592. Del  Valle  v . United  States . C. A. 
9th Cir. Certiorari dismissed September 24, 1974, under 
this Court’s Rule 60.

October  9, 1974

Probable Jurisdiction Noted
No. 74-165. Blanch ett e  et  al ., Trust ees  of  Prop -

ert y  of  Penn  Central  Transportati on  Co . v . Con -
necticut  General  Insurance  Corp , et  al .;

No. 74-166. Smit h , Trustee  of  Proper ty  of  New  
York , New  Haven  & Hartf ord  Railr oad  Co . v . Unite d  
States  et  al . ;
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October 9, 11, 1974 419 U. S.

No. 74-167. United  States  Railw ay  Assn . v . Con -
necticut  General  Insurance  Corp , et  al .; and

No. 74-168. United  States  et  al . v . Connecticut  
General  Insurance  Corp , et  al . Appeals from D. C. 
E. D. Pa. Motions of Brock Adams et al. and National 
Industrial Traffic League for leave to file briefs as amici 
curiae granted. Probable jurisdiction noted. Cases con-
solidated and a total of three hours allotted for oral argu-
ment. Motion to expedite granted and cases set for oral 
argument on Wednesday, October 23, 1974. Reported 
below: 383 F. Supp. 510.

Octobe r  11, 1974

Miscellaneous Orders
No. A-232. Minnes ota  et  al . v . Rese rve  Mining  

Co. et  al . ; and
No. A-262. United  States  v . Rese rve  Mining  Co . 

et  al . Respective applications for an order vacating or 
modifying stay order of the United States Court of Ap-
peals for the Eighth Circuit, presented to Mr . Just ice  
Blackmun , and by him referred to the Court, are both 
denied. Four Justices, however, state explicitly that 
these denials are without prejudice to applicants’ renewal 
of their applications to vacate if the litigation has not 
been finally decided by the Court of Appeals by Janu-
ary 31, 1975. Reported below: 498 F. 2d 1073.

Mr . Justice  Dougla s , dissenting.
I would vacate the stay issued by the Court of Appeals.
District Judge Lord made detailed findings, 380 F. 

Supp. 11, 16 (Minn. 1974), as to the health hazard 
of respondent Reserve Mining Co.’s discharges into 
the air and into the waters of Lake Superior, findings 
which I attach as an Appendix to this opinion. The 
Court of Appeals disagreed with Judge Lord’s conclusion
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but it stopped short of holding that his findings were 
“clearly erroneous” within the meaning of Fed. Rule Civ. 
Proc. 52 (a). Even in its view, the issue, how-
ever, was close or rather neatly balanced.1 It therefore 
decided that being “a court of law” it was “governed by 
rules of proof” and that “unknowns may not be substi-
tuted for proof of a demonstrable hazard to the public 
health.”2

That position, however, with all respect, makes “maxi-
mizing profits” the measure of the public good, not 
health of human beings or life itself. Property i$, of 
course, protected under the Due Process Clause of the 
Fifth Amendment against federal intrusion. But so are 
life and liberty. Where the scales are so evenly divided, 
we cannot say that the findings on health were “clearly 
erroneous” nor am I able to discover how “maximizing 
profits” becomes a governing principle overriding the 
health hazards. If equal justice is the federal standard, 
we should be as alert to protect people and their rights

1 The Solicitor General, at 2-3 of the brief he filed with us in 
No. A-262, states:

“In all of this the court of appeals has proceeded on an admittedly 
preliminary assessment, based on limited exposure to the voluminous 
record, of the question whether the continued daily discharge of 
some 67,000 tons of suspended solid waste into Lake Superior and 
some 100 tons of particulate matter into the air constitutes a sig-
nificant threat to public health. While we believe that the court 
of appeals’ conclusion in this regard rests upon crucial assumptions 
that are refuted by the substantial evidence of record here, we do 
not think it appropriate to attempt to argue such evidentiary issues 
to this Court on an even more limited record. Suffice it to say that 
there is no serious dispute that the amphibole discharges in question 
are widely believed to entail a risk of asbestosis, cancer, and other 
adverse health consequences, and the only real dispute concerns the 
quantitative assessment of the likelihood of such consequences—an 
assessment that is particularly difficult here because of the appar-
ently long-term and cumulative results of exposure to such materials.”

2 498 F. 2d 1073,1084.
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as the Court of Appeals was to protect “maximizing 
profits.” If, as the Court of Appeals indicates, there is 
doubt, it should be resolved in favor of humanity, lest 
in the end our judicial system be part and parcel of a 
regime that makes people, the sovereign power in this 
Nation, the victims of the great god Progress which is 
behind the stay permitting this vast pollution of Lake 
Superior and its environs. I am not aware of a constitu-
tional principle that allows either private or public enter-
prises to despoil any part of the domain that belongs to 
all of the people. Our guiding principle should be Mr. 
Justice Holmes’ dictum that our waterways, great and 
small, are treasures,3 not garbage dumps or cesspools.

APPENDIX TO OPINION OF DOUGLAS, J., 
DISSENTING

(3) The particles when deposited into the water are 
dispersed throughout Lake Superior and into Wisconsin 
and Michigan.

(4) The currents in the lake, which are largely influ-
enced by the discharge, carry many of the fibers in a 
southwesterly direction toward Duluth and are found in 
substantial quantities in the Duluth drinking water.

(5) Many of these fibers are morphologically and 
chemically identical to amosite asbestos and an even 
larger number are similar to amosite asbestos.

(6) Exposure to these fibers can produce asbestosis, 
mesothelioma, and cancer of the lung, gastrointestinal 
tract and larynx.

(7) Most of the studies dealing with this problem are 
concerned with the inhalation of fibers; however, the 
available evidence indicates that the fibers pose a risk 
when ingested as well as when inhaled.

3 New Jersey v. New York, 283 U. S. 336, 342 (1931).
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(8) The fibers emitted by the defendant into Lake 
Superior have the potential for causing great harm to 
the health of those exposed to them.

(9) The discharge into the air substantially endangers 
the health of the people of Silver Bay and surround-
ing communities as far away as the eastern shore in 
Wisconsin.

(10) The discharge into the water substantially en-
dangers the health of the people who procure their 
drinking water from the western arm of Lake Superior 
including the communities of Beaver Bay, Two Harbors, 
Cloquet, Duluth, and Superior, Wisconsin.

(11) The present and future industrial standard for 
a safe level of asbestos fibers in the air is based on the 
experience related to asbestosis and not to cancer. In 
addition its formulation was influenced more by techno-
logical limitations than health considerations.

(12) The exposure of a non-worker populace cannot be 
equated with industrial exposure if for no other reason 
than the environmental exposure, as contrasted to a 
working exposure, is for every hour of every day.

(13) While there is a dose-response relationship asso-
ciated with the adverse effects of asbestos exposure and 
may be therefore a threshold exposure value below which 
no increase in cancer would be found, this exposure 
threshold is not now known.

No. A-256. Hill , Attor ney  General  of  Texas , et  
al . v. Printing  Industri es  of  the  Gulf  Coast  et  al . 
Application for stay of judgment of the United States 
District Court for the Southern District of Texas pre-
sented to Mr . Justi ce  Powe ll , and by him referred to 
the Court, granted pending timely docketing of an appeal 
and final disposition thereon. Mr . Justice  Douglas  
would deny the application. Reported below: 382 F. 
Supp. 801.
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Affirmed on Appeal
No. 73-1495. Cahi ll  et  al . v . Cedar  County , Iowa , 

et  al . Affirmed on appeal from D. C. N. D. Iowa. Re-
ported below: 367 F. Supp. 39.

No. 73-1675. Beame , Mayor  of  New  York  City , et  
al . v. Lavine , Commiss ioner  of  Social  Services  of  
New  York . Affirmed on appeal from D. C. S. D. N. Y.

No. 73-1760. Bush , dba  Bush  Dist ributi ng  Co . v . 
Texas  Highw ay  Department  et  al . Affirmed on ap-
peal from D. C. N. D. Tex.

No. 73-1777. Iowa  Beef  Proces sors , Inc . v . Unite d  
State s . Affirmed on appeal from D. C. N. D. Iowa.

No. 73-1829. Bud  Brown  Enterpr ises , Inc . v . Mor -
ton , Secretary  of  the  Interior , et  al . Affirmed on 
appeal from D. C. D. C.

No. 73-1835. Debrow  v . Boswe ll , Comm is si oner  
of  Revenue . Affirmed on appeal from D. C. M. D. 
Ala.

No. 73-1956. Yellow  Cab  of  Boca  Raton , Inc . v . 
Unite d  States  et  al . Affirmed on appeal from D. C. 
S. D. Fla.

No. 73-1964. Jones  et  al . v . Butz , Secre tary  of  
Agric ult ure , et  al . Affirmed on appeal from D. C. 
S. D. N. Y. Reported below: 374 F. Supp. 1284.

No. 73-6914. Almeid a  v . Lucey . Affirmed on ap-
peal from D. C. Mass. Reported below: 372 F. Supp. 
109.
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No. 73-7082. Owen s et  al . v . I. F. P. Corp ., dba  
Olshi ne ’s Credit  Clothing  Co ., et  al . Affirmed on 
appeal from D. C. W. D. Ky. Reported below: 374 F. 
Supp. 1032.

No. 73-1473. Ann  Arbor  Railroad  Co . et  al . v . 
United  States  et  al . ;

No. 73-1490. Kansas  City  Southern  Railw ay  Co . 
et  al . v. United  States  et  al . ; and

No. 73-1670. United  State s v . Inters tate  Com -
mer ce  Commis si on . Affirmed on appeals from D. C. 
E. D. Pa. Mr . Justice  Douglas  would remand No. 
73-1670 to the Interstate Commerce Commission for a 
finding on the reasonableness of the prescribed rate. 
Mr . Just ice  Powe ll  took no part in the consideration 
or decision of these appeals. Reported below: 368 F. 
Supp. 101.

No. 73-1831. Scott  Paper  Co . et  al . v . United  
States  et  al . Affirmed on appeal from D. C. E. D. Pa. 
Mr . Justice  Powe ll  took no part in the consideration 
or decision of this appeal. Reported below: 372 F. Supp. 
721.

Appeals Dismissed
No. 73-1370. Phel ps v . Morgan , U. S. Dis trict  

Judge , et  al . Appeal from C. A. 7th Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, cer-
tiorari denied.

No. 73-1615. Calderon  v . Board  of  Education  of  
El  Monte  School  Dis trict  of  Los  Angeles  County . 
Appeal from Ct. App. Cal., 2d App. Dist., dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Reported below: 35 Cal. App. 3d 490, 
110 Cal. Rptr. 916.
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No. 73-1729. Johnso n  v . Laramie  Count y  School  
Dis trict  No . 1. Appeal from Sup. Ct. Wyo. dismissed 
for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, 
certiorari denied.

No. 73-1817. Brothers , dba  A-Advanced  Products  
Co. et  al . v. Calif ornia . Appeal from Ct. App. Cal., 
4th App. Dist., dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 73-1928. Public  Utilit y Dis trict  No . 1 of  
Dougla s County  et  al . v , Madden  et  al . Appeal 
from Sup. Ct. Wash, dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Re-
ported below: 83 Wash. 2d 219, 517 P. 2d 585.

No. 73-1965. Shepherd  v . Arkansas . Appeal from 
Sup. Ct. Ark. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 256 Ark. 134, 506 S. W. 2d 553.

No. 73-6591. Smith  v . Calif ornia . Appeal from 
App. Dept., Super. Ct. Cal., County of Alameda, dis-
missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 73-6704. Saff ioti  v . United  States . Appeal 
from C. A. 2d Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 73-6957. Borus ki  v . United  States  et  al . Ap-
peal from C. A. 2d Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
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petition for writ of certiorari, certiorari denied. Re-
ported below: 493 F. 2d 301.

No. 73-6965. Falkne r  et  ux . v . Goodh art , Judge , 
et  al . Appeal from Sup. Ct. Fla. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 298 So. 2d 161.

No. 74-43. Barnes  v . Bell  et  al . Appeal from Ct. 
App. Ohio, Wyandot County, dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 73-1400. Upper  Miss ouri  River  Corp . v . Board  
of  Revi ew , Woodbu ry  County . Appeal from Sup. Ct. 
Iowa dismissed for want of substantial federal question. 
Mr . Justice  Douglas  would note probable jurisdiction 
and set case for oral argument. Reported below: 210 
N. W. 2d 828.

No. 73-6933. Duchein  v . Mayor  of  New  York  City  
et  al . Appeal from Ct. App. N. Y. dismissed for want 
of substantial federal question. Mr . Justice  Douglas  
would note probable jurisdiction and set case for oral 
argument. Reported below: 34 N. Y. 2d 636, 311 N. E. 
2d 508.

No. 73-7096. Epps et  al . v . Maryland . Appeal 
from Ct. App. Md. dismissed for want of substantial fed-
eral question. Mr . Justice  Dougla s would note prob-
able jurisdiction and set case for oral argument. Re-
ported below: 272 Md. 85, 321 A. 2d 516.

No. 73-1504. Conso li dat ed  Disti lled  Products , 
Inc ., et  al . v . Mahin , Direc tor , Departm ent  of  Reve -
nue , et  al . Appeal from Sup. Ct. Ill. dismissed for want 
of substantial federal question. Reported below: 56 Ill. 
2d 110, 306 N. E. 2d 465.
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No. 73-1589. Piatak  v. Ohio . Appeal from Ct. App. 
Ohio, Franklin County, dismissed for want of substantial 
federal question.

No. 73-1692. Streckfus  v . City  of  St . Louis . Ap-
peal from Sup. Ct. Mo. dismissed for want of substantial 
federal question. Reported below: 505 S. W. 2d 70.

No. 73-1738. Southern  Pacif ic Transpor tati on  
Co. v. Louisi ana  Public  Servic e  Commis sion . Appeal 
from Sup. Ct. La. dismissed for want of substantial fed-
eral question. Reported below: 290 So. 2d 816.

No. 73-1814. Intern ation al  Devel opme nt , Inc . v . 
Utah -Louisi ana  Investm ent  Co . et  al . Appeal from 
Ct. App. La., 1st Cir., dismissed for want of substantial 
federal question. Reported below: 289 So. 2d 264.

No. 73-1826. Pett itt  et  ux . v . City  of  Fresno  et  al . 
Appeal from Ct. App. Cal., 5th App. Dist., dismissed for 
want of substantial federal question. Reported below: 
34 Cal. App. 3d 813, 110 Cal. Rptr. 262.

No. 73-1953. Cannon  v . Oviatt . Appeal from Sup. 
Ct. Utah dismissed for want of substantial federal ques-
tion. Reported below: 520 P. 2d 883.

No. 74-33. Woods ide  Savings  & Loan  Assn . v . Gall -
man  et  al . Appeal from Ct. App. N. Y. dismissed for 
want of substantial federal question. Reported below: 
34 N. Y. 2d 674, 312 N. E. 2d 180.

No. 74-112. Mandarell i v . City  of  Auburn . Ap-
peal from Sup. Jud. Ct. Me. dismissed for want of sub-
stantial federal question. Reported below: 320 A. 2d 22.

No. 74-120. Gormley  v . Committee  on  Exami na -
tions  and  Admiss ions  of  the  Supreme  Court  of  Ari -
zona . Appeal from Sup. Ct. Ariz. dismissed for want of 
substantial federal question.
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No. 73-1555. Mitsubi shi  Electric  Corp . v . Unite d  
States . Appeal from D. C. N. D. Cal. dismissed for 
want of jurisdiction.

No. 73-1579. Mitsubi shi  Electri c  Corp , et  al . v . 
United  States . Appeal from D. C. N. D. Cal. dismissed 
for want of jurisdiction.

No. 73-1907. Sumpter  v . Indiana . Appeal from 
Sup. Ct. Ind. dismissed for want of jurisdiction. Re-
ported below: 261 Ind. 471, 306 N. E. 2d 95.

No. 73-6918. Smith  v . Projec t  Construc tion  Co. 
Appeal from Sup. Ct. Okla, dismissed for want of 
jurisdiction.

No. 73-6693. Gargallo  v . Pres iding  Judge , Frank -
lin  County  Commo n Pleas  Court , et  al . Appeal 
from Ct. App. Ohio, Franklin County. Motion to defer 
consideration denied. Appeal dismissed for want of 
jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied.

No. 74r420. Bates  et  al . v . Edwa rds , Governor  of  
Louisi ana , et  al . Appeal from Sup. Ct. La. Motion 
of appellees to docket and dismiss appeal pursuant to 
this Court’s Rule 14 (3) granted. Reported below: 294 
So. 2d 532.

Vacated and Remanded on Appeal
No. 73-1669. Congress  of  Railway  Union s v . 

United  States  et  al . Appeal from D. C. D. C. Judg-
ment vacated and case remanded with directions to dis-
miss case as moot. Reported below: See 373 F. Supp. 
1339.

No. 73-1758. Weinberger , Secre tary  of  Health , 
Educati on , and  Welfare  v . Jobst . Appeal from D. C.
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W. D. Mo. Motion of appellee for leave to proceed in 
forma pauperis granted. Judgment vacated and case re-
manded for reconsideration in light of the Social Security 
Amendments of 1972, § 301 et seq., 86 Stat. 1465, 42 
U. S. C. § 1381 et seq. (1970 ed., Supp. II). Reported 
below: 368 F. Supp. 909.

No. 73-1998. Drisk ell  et  al . v . Edwards , Govern or  
of  Louisi ana , et  al . Appeal from D. C. W. D. La. 
Judgment vacated and case remanded with directions to 
enter a fresh decree from which a timely appeal may be 
taken to the Court of Appeals. See Wilson v. City of 
Port Lavaca, 391 U. S. 352 (1968). Reported below: 374 
F. Supp. 1.

Certiorari Granted—Vacated and Remanded
No. 73-1392. Rando m House , Inc . v . Gordon . C. A. 

3d Cir. Motions of Association of American Publishers, 
Inc., and Philadelphia Newspapers, Inc., for leave to file 
briefs as amici curiae granted. Certiorari granted, judg-
ment vacated, and case remanded for further considera-
tion in light of Gertz v. Robert Welch, Inc., 418 U. S. 323 
(1974). Mr . Justic e  Douglas  took no part in the con-
sideration or decision of this case. Reported below: 486 
F. 2d 1356.

No. 73-1926. Housing  Authori ty  of  Loui svi lle  et  
al . v. Fletcher ; and

No. 73-1934. Departm ent  of  Housi ng  and  Urban  
Development  et  al . v . Fletcher . C. A. 6th Cir. Mo-
tion of respondent in both cases for leave to proceed in 
forma pauperis granted. Certiorari granted, judgment 
vacated, and cases remanded for further consideration in 
light of § 201 of the Housing and Community Develop-
ment Act of 1974, 88 Stat. 653, 42 U. S. C. §§ 1437- 
1437j (1970 ed., Supp. IV). Reported below: 491 F. 2d 
793.
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No. 73-1972. Cannon , Warden , et  al . v . Thomas  
et  al . C. A. 7th Cir. Motion of respondents for leave 
to proceed in forma pauperis and certiorari granted. 
Judgment vacated and case remanded for further con-
sideration in light of Wolff v. McDonnell, 418 U. S. 539 
(1974). Reported below: 493 F. 2d 151.

No. 73-6255. Terre ll  v . United  States . C. A. 6th 
Cir. Motion for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded 
to the United States Court of Appeals for the Sixth 
Circuit for further proceedings, including re-entry of its 
judgment affirming petitioner’s conviction and considera-
tion of appointment of counsel for petitioner in connec-
tion with seeking review in this Court of the judgment of 
the Court of Appeals. Schreiner v. United States, 404 
U. S. 67 (1971).

No. 73-6349. Analla  v . United  States . C. A. 10th 
Cir. Motion for leave to proceed in forma pauperis and 
certiorari granted. Upon representation of the Solicitor 
General set forth in his brief for the United States filed 
July 26, 1974, judgment vacated and case remanded for 
further consideration in light of the position presently 
asserted by the Government. Reported below: 490 F. 
2d 1204.

Miscellaneous Orders
No. A-151. Doe  v . Mundy , Direc tor , Inst itut ions  

and  Depart ments  of  Milw aukee  County , et  al . D. C. 
E. D. Wis. Application for stay presented to Mr . Jus -
tice  White , and by him referred to the Court, denied.

No. A-196. Save  Cryst al  Beach  Assn , et  al . v . Cal -
law ay , Secre tary  of  the  Army , et  al . C. A. 5th Cir. 
Application for further extension of temporary restrain-
ing order, presented to Mr . Justice  Douglas , and by him 



814 OCTOBER TERM, 1974

October 15, 1974 419 U.S.

referred to the Court, denied. Mr . Justic e Douglas  
would grant the application pending timely filing and 
disposition of a petition for writ of certiorari.

No. 9, Orig. United  States  v . Louis iana  et  al . 
(Louis iana  Boundary  Case ). Report of Special Master 
received and ordered filed. Exceptions, if any, with sup-
porting briefs to the Report may be filed by the parties 
within 45 days. Reply briefs, if any, to such exceptions 
may be filed within 30 days. Mr . Justi ce  Marsha ll  
took no part in the consideration or decision of this 
order. [For earlier orders herein, see, e. g., 409 U. S. 
17 and 909.]

No. 31, Orig. Utah  v . United  States . Exceptions 
to the Report of the Special Master set for oral argument 
in due course. Mr . Justice  Marshall  took no part in 
the consideration or decision of this order. [For earlier 
orders herein, see, e. g., 416 U. S. 932.]

No. 35, Orig. Unite d  States  v . Maine  et  al . Re-
port of Special Master received and ordered filed. Ex-
ceptions, if any, with supporting briefs to the Report 
may be filed by the parties within 45 days. Reply briefs, 
if any, to such exceptions may be filed within 30 days. 
[For earlier orders herein, see, e. g., 408 U. S. 917.]

No. 48, Orig. Miss iss ipp i v . Arkans as , 415 U. S. 302. 
Parties are directed to submit a proposed amended decree 
which has the approval of the Special Master.

No. 52, Orig. United  States  v . Florida . Exceptions 
to the Report of the Special Master set for oral argument 
in due course. [For earlier orders herein, see, e. g., 415 
U. S. 905.]

No. 64, Orig. New  Hampshir e  v . Maine . Motion of 
New Hampshire Commercial Fishermen’s Assn, et al. for 
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leave to intervene referred to Special Master. [For 
earlier orders herein, see, e. g., 414 U. S. 996.]

No. 73-203. Eis en  v . Carlis le  & Jacqu eli n  et  al ., 
417 U. S. 156. Motion of petitioner to assess costs denied.

No. 73-477. Gerst ein  v . Pugh . C. A. 5th Cir. [Re-
stored to calendar for reargument, 416 U. S. 933.] Mo-
tion of the Solicitor General for leave to participate in 
oral argument as amicus curiae granted.

No. 73-434. Mill iken , Governor  of  Michi gan , et  
al . v. Bradley  et  al . ;

No. 73-435. Allen  Park  Public  Schools  et  al . v . 
Bradley  et  al . ; and

No. 73-436. Grosse  Pointe  Public  School  System  
v. Bradley  et  al ., 418 U. S. 717. Motion of respondents 
to require each party to bear its own costs denied. Mr . 
Justi ce  Dougla s , Mr . Justi ce  Brennan , Mr . Justic e  
White , and Mr . Justi ce  Marsh all  would grant the 
motion.

No. 73-628. Allenberg  Cotton  Co ., Inc . v . Pittman . 
Appeal from Sup. Ct. Miss. [Probable jurisdiction post-
poned, 415 U. S. 988.] Motion to strike all or certain 
portions of brief filed by American Cotton Shippers Assn, 
as amicus curiae denied.

No. 73-690. Air  Pollution  Variance  Board  of  Col -
orado  v. Western  Alf alf a  Corp ., 416 U. S. 861. Mo-
tion of respondent to reassess costs denied.

No. 73-711. Cryan , Sherif f , et  al . v . Hama r  The -
atres , Inc ., et  al . Appeal from D. C. N. J. [Probable 
jurisdiction noted, 416 U. S. 954.] Motion of appellees 
for divided argument granted; however, no additional 
time granted.
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No. 73-696. Empori um  Capw ell  Co . v . Western  
Additi on  Communit y  Organi zat ion  et  al .; and

No. 73-830. National  Labor  Rela tio ns  Board  v . 
Wes tern  Additio n Community  Organization  et  al . 
C. A. D. C. Cir. [Certiorari granted, 415 U. S. 913.] 
Motion of the Solicitor General for additional time for 
oral argument granted and 15 additional minutes are 
allotted for that purpose. Respondents also allotted 15 
additional minutes for oral argument. Motion of Na-
tional Retail Merchants Assn., Inc., for leave to file a 
brief as amicus curiae granted.

No. 73-748. Ameri can  Radio  Assn ., AFL-CIO, et  
al . v. Mobile  Steams hip  Assn ., Inc ., et  al . Sup. Ct. 
Ala. [Certiorari granted, 415 U. S. 947.] Motion of 
respondents for divided argument granted.

No. 73-759. Edwa rds , Governor  0^ Louis iana , et  al . 
v. Healy  et  al . Appeal from D. C. E. D. La. [Prob-
able jurisdiction noted, 415 U. S. 911.] Consideration 
of appellants’ suggestion of mootness deferred to hearing 
of case on the merits.

No. 73-765. International  Ladies ’ Garme nt  Work -
ers ’ Union , Upper  South  Depart ment , AFL-CIO v. 
Quality  Manufacturi ng  Co . et  al . C. A. 4th Cir. 
[Certiorari granted, 416 U. S. 968.] Motion of Chamber 
of Commerce of the United States for leave to file a brief 
as amicus curiae granted.

No. 73-822. Fry  et  al . v . United  States . Temp. 
Emerg. Ct. App. [Certiorari granted, 415 U. S. 912.] 
Motion of Coalition of American Public Employees for 
leave to file a brief as amicus curiae granted.

No. 73-848. Fusari , Commi ssione r  of  Labor  v . 
Stei nberg  et  al . Appeal from D. C. Conn. [Probable 
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jurisdiction noted, 415 U. S. 912.] Motion of Ellenmae 
Crow et al. for leave to file a brief as amici curiae granted.

No. 73-1015. Crow  et  al . v . Califo rnia  Departm ent  
of  Human  Resources  Devel opme nt  et  al . C. A. 9th 
Cir. Motion of petitioners to expedite consideration to 
permit consolidation with No. 73-848 [immediately 
supra] for oral argument denied.

No. 73-1016. Las caris , Commis sio ner , Depart ment  
of  Social  Services  of  Ononda ga  County  v . Shirley  et  
al .; and

No. 73-1095. Lavine , Commi ss ioner , Departm ent  
of  Social  Services  of  New  York  v . Shirley  et  al . Ap-
peals from D. C. N. D. N. Y. [Probable jurisdiction 
noted, 417 U. S. 943.] Motion of Pacific Legal Founda-
tion for leave to file a brief as amicus curiae granted.

No. 73-1106. Cousi ns  et  al . v . Wigoda  et  al . App. 
Ct. Ill., 1st Dist. [Certiorari granted, 415 U. S. 956.] 
Motion of petitioners for additional time for oral argu-
ment denied.

No. 73-1162. United  States  v . Wils on  et  al . C. A. 
2d Cir. [Certiorari granted, 416 U. S. 981.] Motion 
of respondents for divided argument granted; however, 
no additional time granted.

No. 73-1231. Linden  Lumber  Divis ion , Summ er  & 
Co. v. National  Labor  Relati ons  Board  et  al .; and

No. 73-1234. National  Labor  Relati ons  Board  v . 
Truck  Drivers  Union  Local  No . 413 et  al . C. A. D. C. 
Cir. [Certiorari granted, 416 U. S. 955.] Motion of the 
Solicitor General for additional time for oral argument 
granted and 15 additional minutes allotted for that pur-
pose. Respondents in No. 73-1234 also allotted 15 addi-
tional minutes for oral argument. Motion of Chamber 
of Commerce of the United States for leave to file a brief 
as amicus curiae granted.
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No. 73-1256. Connel l  Constru ction  Co ., Inc . v . 
Plumber s & Steamf itter s Local  Union  No . 100, 
United  Ass ociation  of  Journeymen  & Apprentices  of  
the  Plumbi ng  & Pipefi tting  Indus try  of  the  United  
States  and  Canada , AFL-CIO. C. A. 5th Cir. [Certi-
orari granted, 416 U. S. 981.] Motion of petitioner for 
additional time for oral argument denied.

No. 73-1313. Internat ional  Teleph one  & Tele -
grap h  Corp ., Communi cations  Equip ment  & Systems  
Division  v . Local  134, Intern atio nal  Brotherhood  of  
Electri cal  Worker s , AFL-CIO. C. A. 7th Cir. [Cer-
tiorari granted, 416 U. S. 981.] Motion of the Solicitor 
General for additional time for oral argument denied 
without prejudice to a divided argument.

No. 73-1346. Mc Lucas , Secre tary  of  the  Air  Force , 
et  al . v. De Champlai n . Appeal from D. C. D. C. 
[Probable jurisdiction postponed, 418 U. S. 904.] Mo-
tion of appellee to dismiss for failure of appellants to 
prosecute appeal in a timely manner denied. Mr . Jus -
tice  Douglas  would grant motion to dismiss.

No. 73-1377. Train , Adminis trator , Environ -
mental  Protecti on  Agency  v . City  of  New  York  et  al . 
C. A. D. C. Cir.; and

No. 73-1378. Train , Admin ist rator , Environ -
mental  Protecti on  Agency  v . Camp aig n  Clean  Water , 
Inc . C. A. 4th Cir. [Certiorari granted, 416 U. S. 969.] 
Motion of the State of Michigan for leave to participate in 
oral argument as amicus curiae denied.

No. 73-1475. Harris  County  Commiss ioners  Court  
et  al . v. Moore  et  al . Appeal from D. C. S. D. Tex. 
[Probable jurisdiction noted, 417 U. S. 928.] Motion of 
appellees for divided argument granted; however, no ad-
ditional time granted.
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No. 73-1446. Roe  et  al . v . Doe . Ct. App. N. Y. 
[Certiorari granted, 417 U. S. 907.] Motion to seal 
record and appendix granted.

No. 73-1595. Colonial  Pipeli ne  Co . v . Traigle , 
Collector  of  Revenue  of  Louis iana . Appeal from 
Sup. Ct. La. [Probable jurisdiction noted, 417 U. S. 
966.] Motion of Chapman L. Sanford to permit Whit 
M. Cook II, Esquire, to argue pro hoc vice on behalf of 
appellee granted.

No. 73-1750. Pitt  County  Transportati on  Co . v . 
Carolina  Freig ht  Carriers  Corp ., for  use  and  bene -
fit  of  Libe rty  Mutual  Insurance  Co ., et  al . C. A. 
4th Cir. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States.

No. 73-2006. Colorado  Magnetic s , Inc ., dba  Sound  
Values , Inc ., et  al . v . Edwa rd  B. Marks  Music  
Corp . C. A. 10th Cir. The Solicitor General is invited 
to file a brief in this case expressing the views of the 
United States.

No. 73-6935. Youakim  et  al . v . Miller , Director , 
Department  of  Children  and  Famil y  Service s , et  al . 
Appeal from D. C. N. D. Ill. The Solicitor General is 
invited to file a brief in this case expressing the views of 
the United States.

No. 74-54. Transamerican  Freig ht  Lines , Inc . v . 
Brada  Mille r  Freight  Syst ems , Inc ., et  al . C. A. 7th 
Cir. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States.

No. 73-5677. Schick  v . Reed , Chairm an , United  
States  Board  of  Parole , et  al . C. A. D. C. Cir. [Cer-
tiorari granted, 416 U. S. 955.] Motion of Robert N. 
Sayler to permit Homer E. Moyer Jr., Esquire, to argue 
pro hac vice on behalf of petitioner granted.
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No. 73-6033. Roe  et  al . v . Norton , Commis sioner  
of  Welfare . Appeal from D. C. Conn. [Probable ju-
risdiction noted, 415 U. S. 912.] Motion of American 
Academy of Child Psychiatry et al. for leave to file a 
brief as amici curiae granted.

No. A-175 (74-339). Wolma n  et  al . v . Essex  et  al . 
Appeal from D. C. S. D. Ohio. Application for an in-
junction presented to Mr . Justic e  Douglas , and by him 
referred to the Court, denied. Mr . Justice  Douglas  
would grant the injunction to enjoin Ohio’s state aid to 
parochial schools. See Marburger v. Public Funds for 
Public Schools of New Jersey, 417 U. S. 961. Mr . Jus -
tice  Brennan , Mr . Justic e  Marshall , and Mr . Justice  
Blackmu n  would grant application.

No. 73-6867. Berkley  v . Warden , U. S. Peniten -
tiar y , Terre  Haute , Indiana , et  al . ;

No. 73-6893. Kurth  v . Warden , Maryla nd  Peni -
tent iary ;

No. 73-6922. Scott  v . United  States  ;
No. 73-6953. Phill ips  v . Warden , Nevada  State  

Pris on  ;
No. 73-7013. Souder  v . Mc Guire , Hospit al  Supe r -

intendent , et  al . ;
No. 73-7091. Taylor  v . Estel le , Corrections  

Dire ctor ;
No. 73-7117. Dorrou gh  v . Hogan , Warden ;
No. 74-5018. Rando  v . Estelle , Correcti ons  Direc -

tor ;
No. 74-5085. Merri ll  v . Matthes , Chief  Judge , 

U. S. Court  of  Appeals , et  al . ;
No. 74-5164. In  re  Mc Ghee ; and
No. 74—5172. Williams  v . Procunier , Corrections  

Direct or . Motions for leave to file petitions for writs 
of habeas corpus denied.
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No. 74-5188. Ande rson  v . Illinoi s ; and
No. 74-5230. Davis  v . New  York . Motions for leave 

to file petitions for writs of habeas corpus denied.

No. 73-1625. Willi amson  et  ux . v . United  States  
Dist ric t  Court  for  the  Northern  Dis trict  of  Texas ;

No. 73-1690. Phelp s  v . United  States  Court  of  Ap-
peal s  for  the  Seventh  Circui t  et  al . ;

No. 73-1957. Bearden  et  al . v . Fulton , Chief  Judge , 
U. S. Dis trict  Court ;

No. 73-6588. Anderson  v . Unite d  States ;
No. 73-6660. Mitc hell  v . New  Hamp shire  ;
No. 73-6862. Carte r  v . Rayburn , Judge  ;
No. 73-6952. House  v . Maryla nd  et  al . ;
No. 73-6954. Ross v. Larkins , U. S. Dis trict  Judge ;
No. 73-7027. Harrelson  v . Unite d  States  et  al .;
No. 73-7029. Ransom  v . Florid a ;
No. 73-7111. Dollar  v . Nelson , Warden  ;
No. 74-12. Rea  et  al . v . Unite d  States  Court  of  

Appeals  for  the  Third  Circu it ; and
No. 74—5084. Featheringham  v . Ohio  et  al . Mo-

tions for leave to file petitions for writs of mandamus 
denied.

No. 73-1822. Phelps  v . United  States  Court  of  Ap-
peals  for  the  Seventh  Circui t  et  al . ;

No. 73-1976. Tallant  et  al . v . Moye , U. S. Dis trict  
Judge ; and

No. 73-6740. Pearso n v . Unite d  States  Court  of  
Appeals  for  the  Tenth  Circui t  et  al . Motions for 
leave to file petitions for writs of mandamus and/or pro-
hibition denied.

No. 73-6817. Kimble  v . Hamilton , Judge , et  al . 
Motion for leave to file petition for writ of mandamus 
and/or prohibition and other relief denied.
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Probable Jurisdiction Noted
No. 73-1701. United  States  v . National  Ass ocia -

tion  of  Securi ties  Dealers , Inc ., et  al . Appeal from 
D. C. D. C. Probable jurisdiction noted. Reported 
below: 374 F. Supp. 95.

No. 73-1723. Hill , Attor ney  General  of  Texas  v . 
Stone  et  al . Appeal from D. C. N. D. Tex. Probable 
jurisdiction noted. Reported below: 377 F. Supp. 1016.

No. 73-1765. Meek  et  al . v . Pittenge r , Secretary  
of  Education , et  al . Appeal from D. C. E. D. Pa. 
Probable jurisdiction noted. Reported below: 374 F. 
Supp. 639.

No. 73-1869. Beer  et  al . v . Unite d  States  et  al . 
Appeal from D. C. D. C. Probable jurisdiction noted. 
Reported below: 374 F. Supp. 363.

No. 73-1892. Weinbe rger , Secre tary  of  Health , 
Education , and  Welfare  v . Wiesenf eld . Appeal from 
D. C. N. J. Probable jurisdiction noted. Reported be-
low: 367 F. Supp. 981.

No. 73-1942. Erznoznik  v . City  of  Jacksonville . 
Appeal from Dist. Ct. App. Fla., 1st Dist. Probable 
jurisdiction noted. Reported below: 288 So. 2d 260.

No. 73-2060. Austi n  et  al . v . New  Hampshir e  et  
al . Appeal from Sup. Ct. N. H. Probable jurisdiction 
noted. Reported below: 114 N. H. 137, 316 A. 2d 165.

No. 73-1966. Aberdee n  & Rockfi sh  Railroad  Co . 
et  al . v. Students  Chall engi ng  Regulatory  Agency  
Procedures  (SCRAP) etal .; and

No. 73-1971. United  States  et  al . v . Students  
Challenging  Regul ator y Agency  Procedu res  
(SCRAP) et  al . Appeals from D. C. D. C. Probable 
jurisdiction noted. Cases consolidated and a total of 
one hour allotted for oral argument. Mr . Justi ce  
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Powell  took no part in the consideration or decision of 
this order. Reported below: 371 F. Supp. 1291.

Certiorari Granted
No. 73-1452. Oregon  v . Hass . Sup. Ct. Ore. Certio-

rari granted. Reported below: 267 Ore. 489, 517 P. 2d 
671.

No. 73-1541. Reid  et  ux . v . Immi gration  and  Natu -
raliz ation  Serv ice . C. A. 2d Cir. Certiorari granted. 
Reported below: 492 F. 2d 251.

No. 73-1742. Train , Administr ator , Environ -
ment al  Protection  Agency , et  al . v . Natural  Re -
sources  Defe nse  Council , Inc ., et  al . C. A. 5th Cir. 
Certiorari granted. Reported below: 489 F. 2d 390.

No. 73-1773. Fost er  v . Dravo  Corp . C. A. 3d Cir. 
Certiorari granted. Reported below: 490 F. 2d 55.

No. 73-1923. Eastl and  et  al . v . Unite d States  
Servic emen ’s  Fund  et  al . C. A. D. C. Cir. Certiorari 
granted. Reported below: 159 U. S. App. D. C. 352, 488 
F. 2d 1252.

No. 73-1977. Alye ska  Pipeline  Servic e  Co . v . Wil -
derne ss  Socie ty  et  al . C. A. D. C. Cir. Certiorari 
granted. Reported below: 161 U. S. App. D. C. 446, 495 
F. 2d 1026.

No. 73-2024. Warth  et  al . v . Seld in  et  al . C. A. 
2d Cir. Certiorari granted. Reported below: 495 F. 2d 
1187.

No. 74-13. Mullaney  et  al . v . Wilbur . C. A. 1st 
Cir. Certiorari granted. Reported below: 496 F. 2d 
1303.

No. 73-1708. Burns , Commis si oner , Department  
of  Social  Services  of  Iowa , et  al . v . Alcala  et  al . C. A. 
8th Cir. Motions of respondents Doe et al. for leave to 



824 OCTOBER TERM, 1974

October 15, 1974 419 U.S.

proceed in forma pauperis and certiorari granted. Re-
ported below: 494 F. 2d 743.

No. 73-1808. Laing  v . United  States  et  al . C. A. 
2d Cir. Certiorari granted and case set for oral argu-
ment with No. 74-75, immediately infra. Reported be-
low: 496 F. 2d 853.

No. 74r-75. United  States  et  al . v . Hall . C. A. 6th 
Cir. Certiorari granted and case set for oral argument 
with No. 73-1808, immediately supra. Reported below: 
493 F. 2d 1211.

No. 73-2050. United  States  v . Ortiz . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari granted and case set for 
oral argument with Nos. 73-6848 and 74—114, immedi-
ately infra.

No. 73-6848. Bowen  v . United  States . C. A. 9th 
Cir. Motion of petitioner for leave to proceed in forma 
pauperis granted. Certiorari granted and case set for 
oral argument with No. 73-2050, immediately supra, and 
No. 74-114, immediately infra. Reported below: 500 F. 
2d 960.

No. 74-114. United  States  v . Brignoni -Ponce . 
C. A. 9th Cir. Certiorari granted and case set for oral 
argument with Nos. 73-2050 and 73-6848, immedi-
ately supra. Reported below: 499 F. 2d 1109.

No. 73-6336. Rogers  v . Unite d  States . C. A. 5th 
Cir. Motion for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 488 F. 2d 512.

No. 74r-5140. Cass ius  v . Arizona . Sup. Ct. Ariz. 
Motion for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 110 Ariz. 485, 520 P. 2d 
1109.
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Certiorari Denied. (See also Nos. 73-1370, 73-1615, 73- 
1729, 73-1817, 73-1928, 73-1965, 73-6591, 73-6693, 
73-6704, 73-6957, 73-6965, and 74-43, supra.)

No. 73-1291. Bruce  v . Unite d  States ; and
No. 73-1558. Walker  v . Unite d  States . C. A. 5th 

Cir. Certiorari denied. Reported below: 488 F. 2d 
1224.

No. 73-1379. Forkert  v . Califor nia . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari 
denied.

No. 73-1387. Fithi an  v . Fith ian . Sup. Ct. Cal. 
Certiorari denied. Reported below: 10 Cal. 3d 592, 517 
P. 2d 449.

No. 73-1418. Johnson  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 487 F. 2d 
1318.

No. 73-1420. Dell acroce  v . United  States ; and
No. 73-1547. Catalan o  v . United  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 491 F. 2d 268.

No. 73-1447. Wagner  v . Wagner . Sup. Ct. Wis. 
Certiorari denied.

No. 73-1448. Prest a  et  al . v . United  States . C. A. 
7th Cir. Certiorari denied.

No. 73-1454. Thomps on  et  al . v . United  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 491 
F. 2d 780.

No. 73-1459. Mahoney  et  al . v . Laundry , Dry  
Cleaning  & Dye  House  Workers  Internati onal  
Union , Local  93, of  Spri ngfi eld , Missouri . C. A. 8th 
Cir. Certiorari denied. Reported below: 491 F. 2d 1029.

No. 73-1468. Texe ira  et  al . v . United  States . 
C. A. 2d Cir. Certiorari denied.



826 OCTOBER TERM, 1974

October 15, 1974 419 U.S.

No. 73-1488. Pacelli  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 491 F. 2d 1108.

No. 73-1494. Maher  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 493 F. 2d 1399.

No. 73-1496. Gonzalez  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 492 F. 2d 1237.

No. 73-1509. Abramo  v . United  States ; and
No. 73-1527. D’Amato  et  al . v . Unite d State s . 

C. A. 2d Cir. Certiorari denied. Reported below: 493 
F. 2d 359.

No. 73-1511. Miller , Commis sio ner , Dep artment  
of  Mental  Hygiene  of  New  York , et  al . v . Dale ; and

No. 73-6673. Dale  v . Mille r , Commi ss ioner , De -
partm ent  of  Mental  Hygiene  of  New  York , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 486 
F. 2d 76.

No. 73-1520. Thoma s  v . Missi ssip pi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 285 So. 2d 148.

No. 73-1522. Marquez  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 490 F. 2d 1383.

No. 73-1523. Hempt  Bros ., Inc . v . Unite d  States . 
C. A. 3d Cir. Certiorari denied. Reported below: 490 
F. 2d 1172.

No. 73-1530. Malnik  v . Unite d States  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 489 
F. 2d 682.

No. 73-1538. Rafter  v . Commiss ioner  of  Inter nal  
Revenue . C. A. 2d Cir. Certiorari denied. Reported 
below: 489 F. 2d 752.

No. 73-1540. Sechres t  et  ux. v. Unite d States . 
C. A. 4th Cir. Certiorari denied. Reported below: 490 
F. 2d 102.
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No. 73-1549. Scapp atone  v. United  States . C. A. 
2d Cir. Certiorari denied.

No. 73-1552. Rural  Foods , Inc ., t /a  Shop  & Save  
Supe r  Markets  v . Unite d  States  Depar tment  of  Agri -
culture . C. A. 4th Cir. Certiorari denied. Reported 
below: 489 F. 2d 754.

No. 73-1553. Green  et  al . v . United  States . Ct. 
App. D. C. Certiorari denied. Reported below: 312 A. 
2d 788.

No. 73-1557. Casamento  v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 493 F. 2d 
1398.

No. 73-1559. Fairvi ew  Nurs ing  Home  v . National  
Labor  Relati ons  Board . C. A. 5th Cir. Certiorari 
denied. Reported below: 486 F. 2d 1400.

No. 73-1561. Marihar t  et  al . v . United  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 492 
F. 2d 897.

No. 73-1574. Arroyo  v . Unite d  States  ;
No. 73-6610. Perez  v . United  States ;
No. 73-6913. Gonzalez  v . United  States ; and
No. 73-6986. Sanchez  v . United  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 494 F. 2d 1316.

No. 73-1577. Dollof f  Indus tries , Inc . v . Lambr os , 
U. S. Dis trict  Judge , et  al . C. A. 6th Cir. Certiorari 
denied.

No. 73-1582. Contracting  Plumbers  Cooperative  
Restoration  Corp . v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 488 F. 2d 684.

No. 73-1588. Anderson  et  al . v . Unite d States . 
Ct. Cl. Certiorari denied. Reported below: 203 Ct. Cl. 
412,490 F. 2d 921.
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No. 73-1593. Provi sion  House  Workers  Union  
Local  274, AFL-CIO v. National  Labor  Relations  
Board  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 493 F. 2d 1249.

No. 73-1594. Cement  Trans port , Inc . v . National  
Labor  Relatio ns  Board . C. A. 6th Cir. Certiorari 
denied. Reported below: 490 F. 2d 1024.

No. 73-1599. Kirtl ey  et  al . v . Bickerst aff , Dis -
trict  Director  of  Internal  Revenue , et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 488 F. 
2d 768.

No. 73-1603. Borgman , aka  Mille r , et  al . v . Unite d  
States  ;

No. 73-1674. Frank  v . United  States ;
No. 73-1849. Hemloc k  v . United  States ; and
No. 73-1850. Hoffe r  v . United  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 494 F. 2d 145.
No. 73-1611. Camp bel l  v . United  States . C. A. 4th 

Cir. Certiorari denied. Reported below: 490 F. 2d 1407.
No. 73-1613. Lam  Man  Chung  v . United  State s . 

C. A. 2d Cir. Certiorari denied.

No. 73-1614. Wolder  et  ux. v. Commi ssione r  of  
Internal  Revenue ; and

No. 73-1752. Commiss ioner  of  Internal  Revenue  
v. Estate  of  Boyce  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 493 F. 2d 608.

No. 73-1616. Madden  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-1617. Shrout  et  ux . v . Commis sion er  of  In -
terna l  Revenue . C. A. 8th Cir. Certiorari denied.

No. 73-1619. Pete rson  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 488 F. 2d 645.
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No. 73-1631. Ostre r  v. United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 492 F. 2d 70.

No. 73-1633. O’Connell  v . City  of  Cincinnati . 
Ct. App. Ohio, Hamilton County. Certiorari denied.

No. 73-1636. Sokolsky  et  al . v . Cle -Ware  Indus -
trie s , Inc ., et  al . ; and

No. 73-1762. Whale n  et  al . v . Cle -Ware  Indus -
trie s , Inc ., et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 493 F. 2d 863.

No. 73-1641. Knapp -Sherril l  Co . v . National  La -
bor  Relati ons  Board . C. A. 5th Cir. Certiorari denied. 
Reported below: 488 F. 2d 655.

No. 73-1645. Donaho e  et  al . v . Beech  Aircr aft  Co . 
C. A. 9th Cir. Certiorari denied.

No. 73-1646. Atchi son , Topeka  & Santa  Fe Rail -
way  Co. v. Beard . Ct. App. Cal., 2d App. Dist. Certi-
orari denied.

No. 73-1649. Eyraud  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-1652. Your  Host , Inc ., et  al . v . Comm is -
sioner  of  Internal  Revenue  ; and

No. 73-1687. Commis sioner  of  Internal  Revenue  
v. Chef  Foods , Inc ., et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 489 F. 2d 957.

No. 73-1654. Leona  Lee  Corp , et  al . v . Interna -
tional  Associ ation  of  Heat  & Frost  Insulators  & 
Asb estos  Workers , Local  66, AFL-CIO. C. A. 5th Cir. 
Certiorari denied. Reported below: 489 F. 2d 1032.

No. 73-1656. Simmons  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 504 S. W. 2d 
465.
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No. 73-1659. Zanfard ino  v . United  State s ; and
No. 73-6864. Boria  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 496 F. 2d 887.

No. 73-1660. Shadlets ky , aka  Shad  v . United  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 491 F. 2d 677.

No. 73-1661. Kovas h  v . Oklahom a . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 519 P. 2d 
517.

No. 73-1662. Tibbi tts  et  ux . v . Cussen , Truste e  in  
Bankrupt cy . C. A. 9th Cir. Certiorari denied.

No. 73-1664. Bailey  v . Iowa  Beef  Proces sors , Inc . 
Sup. Ct. Iowa. Certiorari denied. Reported below: 213 
N. W. 2d 642.

No. 73-1665. Carib tow  Corp . v . Occupat ional  Safet y  
and  Health  Revie w  Commis si on . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 493 F. 2d 1064.

No. 73-1677. Borg -Warner  Corp . v . King -Seel ey  
Thermo s  Co . C. A. 7th Cir. Certiorari denied.

No. 73-1678. Donaldson  v . City  Council , City  of  
Plantation . Sup. Ct. Fla. Certiorari denied. Re-
ported below: 287 So. 2d 92.

No. 73-1681. Georg e  Steinber g  & Son , Inc . v . Butz , 
Secre tary  of  Agricult ure , et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 491 F. 2d 988.

No. 73-1684. Garner  v . Louisi ana  State  Board  of  
Education  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 489 F. 2d 91.

No. 73-1685. Arber  et  al . v . Ess ex  Wire  Corp , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 490 
F. 2d 414.
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No. 73-1691. Paris , dba  General  Security  Servic es , 
Inc . v. Wedren , Direc tor , Departme nt  of  Commerce , 
et  al . Ct. App. Ohio, Franklin County. Certiorari 
denied.

No. 73-1694. Brenner  v . Unite d  States . Ct. Cl. 
Certiorari denied. Reported below: 202 Ct. Cl. 678.

No. 73-1695. Rosenberg  v . Laffal  et  al . C. A. 
D. C. Cir. Certiorari denied. Reported below: 160 U. S. 
App. D. C. 148,489 F. 2d 1272.

No. 73-1696. Stamatakos  v . Hunter  Ship pin g  Co., 
S. A. C. A. 3d Cir. Certiorari denied.

No. 73-1698. Jackso n  v . New  York  City  Transi t  
Authority . Ct. App. N. Y. Certiorari denied.

No. 73-1699. Travelers  Insurance  Co . v . Sheris . 
C. A. 4th Cir. Certiorari denied. Reported below: 491 
F. 2d 603.

No. 73-1703. Boate l , Inc . v . Nation al  Labor  Re -
lati ons  Board  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 490 F. 2d 990.

No. 73-1704. Peters on  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 490 F. 2d 666.

No. 73-1706. Pitt  River  Tribe  v . United  States . 
Ct. Cl. Certiorari denied. Reported below: 202 Ct. Cl. 
988,485 F. 2d 660.

No. 73-1707. Collie r  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 493 F. 2d 327.

No. 73-1712. Local  445, Internati onal  Union  of  
Electric al , Radio  & Machine  Workers , AFL-CIO v. 
Sperry  Systems  Management  Divis ion , Sperry  Rand  
Corp ., et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 492 F. 2d 63.



832 OCTOBER TERM, 1974

October 15, 1974 419 U.S.

No. 73-1709. Sneiders  v . Henry . C. A. 9th Cir. 
Certiorari denied. Reported below: 490 F. 2d 315.

No. 73-1713. Smyzer  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 73-1714. Bardahl  Manufacturing  Corp , et  al . 
v. United  States  et  al . C. A. 9th Cir. Certiorari 
denied.

No. 73-1715. Waldrop  et  al . v . Hite  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 491 F. 2d 
1406.

No. 73-1716. Laing  v . Minnes ota  Vikings  Football  
Club , Inc ., et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 492 F. 2d 1381.

No. 73-1717. Fritz  et  ux . v . Town  of  Clerm ont . 
Ct. App. Ind. Certiorari denied. Reported below: ----  
Ind. App. —, 292 N. E. 2d 258.

No. 73-1719. Ponzio  v. United  States  ;
No. 73-1759. Somers  v . United  States ; and
No. 73-6628. La Sane  v . United  States . C. A. 3d 

Cir. Certiorari denied. Reported below: 496 F. 2d 723.

No. 73-1720. Imps on  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 490 F. 2d 1372.

No. 73-1721. Abetta  Electr ic  Servic e Corp . v . Le -
vine , Indus trial  Commiss ioner  of  New  York . App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Reported below: 42 App. Div. 2d 1050, 348 N. Y. S. 2d 
955.

No. 73-1725. Irving  Berlin  Music  Corp . v . United  
State s . Ct. Cl. Certiorari denied. Reported below: 
203 Ct. Cl. 1,487F. 2d 540.
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No. 73-1730. Rose  et  ux . v . Commiss ioner  of  Inter -
nal  Revenue . C. A. 5th Cir. Certiorari denied. Re-
ported below: 485 F. 2d 581.

No. 73-1731. Davids on  et  al . v . Mille r , an  infant  
by  Leggett , et  al . Super. Ct. Baltimore City, Md. 
Certiorari denied.

No. 73-1732. City  of  Chattanooga  v . Cox. Ct. 
App. Tenn. Certiorari denied.

No. 73-1733. Kimbel l  et  ux . v . United  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 490 
F. 2d 203.

No. 73-1735. Gorden  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 495 F. 2d 308.

No. 73-1736. Weiss  et  al . v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Reported below: 491 F. 2d 
460.

No. 73-1743. Goldman  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 34 N. Y. 2d 
539,309 N. E. 2d 872.

No. 73-1744. Foste r  v . American  Machine  & 
Foundry  Co . et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 492 F. 2d 1317.

No. 73-1748. Bis hop  et  al . v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 492 F. 2d 
1361.

No. 73-1749. Walte rs  v . Arkans as . Sup. Ct. Ark. 
Certiorari denied. Reported below: 255 Ark. 904, 503 
S. W. 2d 895.

No. 73-1751. Ringsby  Truck  Lines , Inc ., et  al . v . 
National  Small  Ship ments  Traffi c Conf erence , 
Inc ., et  al . C. A. 10th Cir. Certiorari denied. Re-
ported below: 490 F. 2d 620.
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No. 73-1754. Intern atio nal  Shoe  Machine  Corp . 
v. United  States . C. A. 1st Cir. Certiorari denied. 
Reported below: 491 F. 2d 157.

No. 73-1756. Biddle , Admi nis trat rix  v . Bowse r . 
Ct. App. Ohio, Montgomery County. Certiorari denied.

No. 73-1761. Distrig as  Corp , et  al . v . Federal  
Power  Commis si on  et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 162 U. S. App. D. C. 1, 495 
F. 2d 1057.

No. 73-1769. Thomps on  v . United  States ; and
No. 73-6622. Teresi  v . United  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 493 F. 2d 305.

No. 73-1771. Spri nger  et  al . v . United  States  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 491 
F. 2d 239.

No. 73-1775. Bradford  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 493 F. 2d 
1282.

No. 73-1778. Rodgers  v . Federal  Trade  Commis -
si on . C. A. 9th Cir. Certiorari denied. Reported be-
low: 492 F. 2d 228.

No. 73-1781. Nickey  Chevrolet  Sales , Inc . v . Na -
tio nal  Labor  Relati ons  Board . C. A. 7th Cir. Certi-
orari denied. Reported below: 493 F. 2d 103.

No. 73-1784. Gonzales  et  vir  v . Checker  Cabs , 
Inc ., et  al . Sup. Ct. La. Certiorari denied. Reported 
below: 290 So. 2d 333.

No. 73-1785. Wellman  Indus tries , Inc . v . Na -
tio nal  Labor  Relati ons  Board  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 490 F. 2d 427.
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No. 73-1786. Ducks tein  v . General  Dynamics  
Corp ., Fort  Worth  Divis ion . Ct. Civ. App. Tex., 2d 
Sup. Jud. Dist. Certiorari denied. Reported below: 
499 S. W. 2d 907.

No. 73-1787. Ohio  Holding  Co . v . Mashe ter , Di-
rector  of  Highw ays . Ct. App. Ohio, Franklin County. 
Certiorari denied. Reported below: 38 Ohio App. 2d 49, 
313 N. E. 2d 413.

No. 73-1788. Local  Union  No . 2188, Intern atio nal  
Brotherhood  of  Electrical  Workers , AFL-CIO, et  
al . v. Nation al  Labor  Relati ons  Board . C. A. D. C. 
Cir. Certiorari denied. Reported below: 161 U. S. App. 
D. C. 168, 494 F. 2d 1087.

No. 73-1792. Willi ams  v . South  Carolina . Sup. 
Ct. S. C. Certiorari denied. Reported below: 262 S. C. 
186, 203 S. E. 2d 436.

No. 73-1793. Marks  v . Flourno y , Controller  of  
Califo rnia , et  al . C. A. 9th Cir. Certiorari denied.

No. 73-1794. Klee  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 494 F. 2d 394.

No. 73-1797. Milam  v . United  States  et  al . C. A. 
9th Cir. Certiorari denied.

No. 73-1803. Murtagh  et  al . v . Univers ity  Com -
puting  Co. C. A. 5th Cir. Certiorari denied. Re-
ported below: 490 F. 2d 810.

No. 73-1806. Smith  v . Morton , Secre tary  of  the  
Interior . C. A. 9th Cir. Certiorari denied. Reported 
below: 489 F. 2d 1275.

No. 73-1807. Papi erz  et  al . v . Rauth . App. Ct. 
Ill., 1st Dist. Certiorari denied. Reported below: 16 
Ill. App. 3d 574,306 N. E. 2d 532.
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No. 73-1810. Smith  et  al . v . Indiana  State  Board  
of  Healt h  et  al . Ct. App. Ind. Certiorari denied. 
Reported below: ----  Ind. App. ---- , 303 N. E. 2d 50.

No. 73-1815. Nort hway  Coin -Clean , Inc . v . Borg - 
Warner  Corp . C. A. 3d Cir. Certiorari denied. Re-
ported below: 487 F. 2d 1395.

No. 73-1816. Perry  et  ux . v . Distr ict  of  Columbia . 
Ct. App. D. C. Certiorari denied. Reported below: 314 
A. 2d 766.

No. 73-1821. Gordon  et  al . v . Laborers ’ Interna -
tional  Union  of  North  Amer ica , Local  612, et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 490 
F. 2d 133.

No. 73-1833. Rachal  v . United  States  Bureau  of  
Priso ns . C. A. 5th Cir. Certiorari denied. Reported 
below: 493 F. 2d 1404.

No. 73-1839. West  India  Carriers , Inc . v . Twen ty  
Grand  Offsh ore , Inc . C. A. 5th Cir. Certiorari de-
nied. Reported below: 492 F. 2d 679.

No. 73-1840. Merck  & Co., Inc . v . Mc Garvey . C. A. 
3d Cir. Certiorari denied. Reported below: 493 F. 2d 
1401.

No. 73-1841. Morning  Pioneer , Inc . v . Bis marck  
Tribune  Co . C. A. 8th Cir. Certiorari denied. Re-
ported below: 493 F. 2d 383.

No. 73-1843. Acanfora  v . Board  of  Education  of  
Montgomer y  Count y  et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 491 F. 2d 498.

No. 73-1844. Phelp s v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 490 F. 2d 644.
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No. 73-1845. Brown  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 493 F. 2d 
1397.

No. 73-1847. Burgess  et  ux . v . Fabrizi  et  ux . C. A. 
2d Cir. Certiorari denied. Reported below: 490 F. 2d 
1406.

No. 73-1848. Bond  et  al . v . Benefic ial  Finance  
Company  of  New  York , Inc ., et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 494 F. 2d 302.

No. 73-1851. R. E. Huntley  Cotton  Co . et  al . v . 
United  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 492 F. 2d 1241.

No. 73-1852. Sayre , Trustee  in  Bankruptcy  v . City  
of  Clev ela nd . C. A. 6th Cir. Certiorari denied. Re-
ported below: 493 F. 2d 64.

No. 73-1853. Griff in  v . Grif fi n . Ct. App. Ohio, 
Summit County. Certiorari denied.

No. 73-1854. Rogers  v . Rogers  et  al . Sup. Ct. Miss. 
Certiorari denied. Reported below: 290 So. 2d 631.

No. 73-1857. Whitne y  v . New  York  Stock  Ex -
change  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 493 F. 2d 1399.

No. 73-1858. Mon  Valley  Termi nal , Inc ., et  al . v . 
Unite d  States . C. A. 3d Cir. Certiorari denied. Re-
ported below: 493 F. 2d 1401.

No. 73-1860. Makah  Develo pmen t  Corp , et  al . v . 
Stanley  T. Scott  & Co., Inc . C. A. 9th Cir. Certiorari 
denied. Reported below: 496 F. 2d 525.

No. 73-1861. South  Gwinnett  Venture  et  al . v . 
Pruit t  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 491 F. 2d 5.
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No. 73-1862. Lavine , Commis sio ner , Depar tment  
of  Social  Services  of  New  York  v . Albany  Welf are  
Rights  Organi zat ion  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below : 493 F. 2d 1319.

No. 78-1863. Zim ’s Foodlin er , Inc ., dba  Zim ’s IGA 
Foodli ner , et  al . v . National  Labor  Relat ions  Board . 
C. A. 7th Cir. Certiorari denied. Reported below: 495 
F. 2d 1131.

No. 78-1864. Brown  v . Georgia  Power  Co . et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 491 
F. 2d 117.

No. 73-1865. Shawn ee  Plas tics , Inc . v . National  
Labor  Rela tio ns  Board . C. A. 6th Cir. Certiorari 
denied. Reported below: 492 F. 2d 869.

No. 73-1866. Turetsky  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 73-1867. Schein  et  al . v . Caes ar ’s  World , Inc ., 
et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 491F. 2d 17.

No. 73-1871. Noga  et  al . v . Unit ed  States . C. A. 
6th Cir. Certiorari denied. Reported below: 497 F. 2d 
925.

No. 73-1872. Parker  v . Mc Keithen , Governor  of  
Louisi ana , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 488 F. 2d 553.

No. 73-1873. Hawk  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 497 F. 2d 365.

No. 73-1874. Rossi et  al . v . Unite d  Stat es . C. A. 
3d Cir. Certiorari denied. Reported below: 495 F. 2d 
1369.
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No. 73-1875. H & M Cake  Box, Inc . v . Bakery  & 
Confecti onery  Workers  Internati onal  Union  of  
Amer ica , Local  No . 45. C. A. 1st Cir. Certiorari de-
nied. Reported below: 493 F. 2d 1226.

No. 73-1876. Brewin gton  v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 486 F. 2d 
1396.

No. 73-1877. Glatste in  v . Walsh . C. A. 2d Cir. 
Certiorari denied. Reported below: 493 F. 2d 1397.

No. 73-1879. Humphre y  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. Reported below: 231 Ga. 855, 204 
S. E. 2d 603.

No. 73-1880. Chicago  Patrolmen ’s Ass n , et  al . v . 
City  of  Chicago  et  al . Sup. Ct. Ill. Certiorari de-
nied. Reported below: 56 Ill. 2d 503, 309 N. E. 2d 3.

No. 73-1881. Ernest  Renda  Contracting  Co ., Inc . 
v. Male , Commi ss ioner , Departme nt  of  Labor  and  
Industry , et  al . Sup. Ct. N. J. Certiorari denied. Re-
ported below: 64 N. J. 199,, 314 A. 2d 361.

No. 73-1883. Lake  Trans por t , Inc . v . Railroad  
Commis sion  of  Texas  et  al . Sup. Ct. Tex. Certiorari 
denied. Reported below: 505 S. W. 2d 781.

No. 73-1885. Unite d  Transportati on  Union  Gen -
eral  Comm ittee  of  Adjustme nt  v . Baker  et  al ., 
Trust ees  of  Proper ty  of  Penn  Central  Transp orta -
tion  Co. C. A. 7th Cir. Certiorari denied. Reported 
below: 499 F. 2d 727.

No. 73-1886. Gess er  et  al . v . Dann , Commis sioner  
of  Patents . C. C. P. A. Certiorari denied.

No. 73-1889. Whitl ock , Executri x v . Commis -
sione r  of  Internal  Reve nue . C. A. 10th Cir. Certio-
rari denied. Reported below: 494 F. 2d 1297.



840 OCTOBER TERM, 1974

October 15, 1974 419 U.S.

No. 73-1891. Sea -Land  Servi ce , Inc . v . United  
States . Ct. Cl. Certiorari denied. Reported below: 
204 Ct. Cl. 57, 493 F. 2d 1357.

No. 73-1893. Blohm  & Voss AG v. Prudential - 
Grace  Lines , Inc . C. A. 4th Cir. Certiorari denied. 
Reported below: 489 F. 2d 231.

No. 73-1895. Texas  et  al . v . Train , Adminis trator , 
Environme ntal  Protecti on  Agency . C. A. 5th Cir. 
Certiorari denied.

No. 73-1898. Michi gan  National  Bank  v . Grigg  
et  al . Ct. App. Mich. Certiorari denied.

No. 73-1899. Martain  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied.

No. 73-1900. Twil ley  et  al . v . Governor  of  Mary -
land . Ct. App. Md. Certiorari denied. Reported be-
low: 271 Md. 320, 317 A. 2d 477.

No. 73-1904. Digilab , Inc ., et  al . v. Secre tary  of  
Labor  et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 495 F. 2d 323.

No. 73-1905. Dollar  General  Corp . v . Nation al  
Labor  Rela tio ns  Board . C. A. 6th Cir. Certiorari 
denied. Reported below: 493 F. 2d 1230.

No. 73-1909. Alfi n  v . Internat ional  Ladies ’ Gar -
ment  Workers  Union , AFI^CIO. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 488 F. 2d 641.

No. 73-1910. Radiocall  Paging  Servic e  v . Corpora -
tio n  Commis sion  of  Oklahom a  et  al . Sup. Ct. Okla. 
Certiorari denied. Reported below: 519 P. 2d 1360.

No. 73—1911. Chase  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 508 S. W. 2d 605.
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No. 73-1912. Carver  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 510 S. W. 2d 349.

No. 73-1913. Bray  et  al . v . Elis on  et  al . C. A. 10th 
Cir. Certiorari denied.

No. 73-1916. Blanks  v . Regis ter  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 493 F. 2d 697.

No. 73-1918. Perez -Lopez  et  al . v . Immi gration  and  
Naturaliza tion  Servi ce . C. A. 9th Cir. Certiorari 
denied.

No. 73-1920. Ruggiero  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 492 F. 2d 1239.

No. 73-1921. Wellco  Chem ical  Products  Co . v . 
Cascade  Chemic al  Coatings , Inc . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 15 Ill. App. 
3d 1056,305 N. E. 2d 595.

No. 73-1927. Freudmann  v . Blankstei n , Trustee  
in  Bankr uptcy . C. A. 2d Cir. Certiorari denied. Re-
ported below: 495F. 2d816.

No. 73-1936. Secret ary  of  Social  and  Rehabil ita -
tion  Services  of  Kansas  v . Seneca  Nursing  Home  et  
al . C. A. 10th Cir. Certiorari denied. Reported be-
low: 490 F. 2d 1324.

No. 73-1937. Brandys  v . Illino is . App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 15 Ill. App. 
3d 379,304 N. E. 2d 471.

No. 73-1938. Effle r  v . Tenness ee . Ct. Crim. App. 
Tenn. Certiorari denied. Reported below: 508 S. W. 
2d 809.

No. 73-1939. Gilligan  et  al . v . Korzen  et  al . Sup. 
Ct. Ill. Certiorari denied. Reported below: 56 Ill. 2d 
387,308 N. E. 2d 613.
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No. 73-1940. Altsm an  et  al . v . Texas . Ct. Crim. 
App. Tex. Certiorari denied.

No. 73-1941. Coast al  Petr ole um  Co . v . Trustees  
of  the  Internal  Impr ovem ent  Trust  Fund  of  Flori da . 
C. A. 5th Cir. Certiorari denied. Reported below: 491 
F. 2d 973.

No. 73-1945. De Moon  v . Illino is . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 16 Ill. App. 
3d 510,306 N. E. 2d 618.

No. 73-1948. Perry  v . Mas  et  ux . C. A. 5th Cir. 
Certiorari denied. Reported below: 489 F. 2d 1396.

No. 73-1949. Nixon  Hotel , Inc . v . Redevelopment  
Authority  of  the  City  of  Butle r . Pa. Commw. Ct. 
Certiorari denied. Reported below: 11 Pa. Commw. 519, 
315 A. 2d 366.

No. 73-1954. Alpha  Distrib uting  Company  of  Cal -
ifor nia , Inc . v. Jack  Daniel  Distillery  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 493 F. 2d 
1355.

No. 73-1958. Mohas co  Indus tries , Inc ., et  al . v . 
Acme  Fast  Frei ght , Inc ., et  al . C. A. 5th Cir. Certi-
orari denied. Reported below: 491 F. 2d 1082.

No. 73-1959. Adey  v . United  Action  for  Animals , 
Inc ., et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 493 F. 2d 1397.

No. 73-1961. Lope z v . Rive ra , Judge . Super. Ct. 
P. R. Certiorari denied. Reported below: — P. R. R.

No. 73-1962. Berman  v . Group  Health  Assn ., Inc . 
Ct. App. D. C. Certiorari denied. Reported below: 316 
A. 2d 863.
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No. 73-1963. Pordum  v. Board  of  Regents  of  New  
York  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 491 F. 2d 1281.

No. 73-1968. Gross  et  al . v . Nation al  Ass ociation  
of  Securities  Dealers , Inc ., et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 73-1969. Winkle  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 506 S. W. 2d 
891.

No. 73-1970. De Blasis  v . Count y  of  San  Bernar -
dino  et  al . Ct. App. Cal., 4th App. Dist. Certiorari 
denied.

No. 73-1974. Home  Insur ance  Co . et  al . v . Garcy  
Corp . C. A. 7th Cir. Certiorari denied. Reported be-
low: 496 F. 2d 479.

No. 73-1981. Glimc o  v . United  States . C. A. 7th 
Cir. Certiorari denied.

No. 73-1986. Industro  Motive  Corp , et  al . v . Mono -
gram  Model s , Inc . C. A. 6th Cir. Certiorari denied. 
Reported below: 492 F. 2d 1281.

No. 73-1989. Simon  et  al . v . Estat e  of  Allen  et  al . 
Ct. Civ. App. Tex., 10th Sup. Jud. Dist. Certiorari 
denied. Reported below: 497 S. W. 2d 800.

No. 73-1991. City  of  Napl es  v . Prepakt  Concrete  
Co. et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 490 F. 2d 182 and 494 F. 2d 511.

No. 73-1993. Signal  Mountai n  Portland  Ceme nt , 
Divis ion  of  General  Portland  Ceme nt  Co . v . Coolidge  
et  ux. C. A. 6th Cir. Certiorari denied. Reported be-
low: 495 F. 2d 1373.
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No. 73-2002. Philadelphi a  Housing  Authority  et  
al . v. Alderman  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 496F. 2d 164.

No. 73-2012. Seattle  Trust  & Savings  Bank  et  al . 
v. Bank  of  Califo rnia , N. A., et  al . ; and

No. 73-2037. Hart , Superv isor , Divis ion  of  Bank -
ing  v. Bank  of  Califo rnia , N. A., et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 492 F. 2d 48.

No. 73-2016. Aranda  v . Commit tee  on  Examina -
tions  and  Admiss ions  for  State  Bar  of  Arizo na . 
Sup. Ct. Ariz. Certiorari denied.

No. 73-2017. Brock  & Blevins  Co ., Inc ., et  al . v . 
Bryan . C. A. 5th Cir. Certiorari denied. Reported 
below: 490 F. 2d 563.

No. 73-2019. Mailman  Devel opm ent  Corp , et  al . v . 
City  of  Holly wood . Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 286 So. 2d 614.

No. 73-2020. Lewis  v . Hudson  Waterw ays  Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 495 
F. 2d 604.

No. 73-2021. Outl aw  et  al . v . Unite d  States . Ct. 
Cl. Certiorari denied. Reported below: 204 Ct. Cl. 152, 
494 F. 2d 1376.

No. 73-2026. Hernan dez  v . Travelers  Insurance  
Co. C. A. 5th Cir. Certiorari denied. Reported below: 
489 F. 2d 721.

No. 73-2031. Toledo , Peori a  & Western  Railro ad  
Co. v. Wasson , dba  Wasson  Towing  Co ., et  al .; and

No. 73-2035. Was so n , dba  Wasson  Towi ng  Co ., et  
al . v. Toledo , Peoria  & Wes tern  Railr oad  Co . C. A. 
7th Cir. Certiorari denied. Reported below: 495 F. 2d 
571.



ORDERS 845

419 U. S. October 15, 1974

No. 73-1996. Mc Neal  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 73-2033. Kuklevich  et  ux . v . Union  Local  
School  Dis trict . Ct. App. Ohio, Belmont County. 
Certiorari denied.

No. 73-2034. Wils on  v . Alaba ma . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 52 Ala. App. 
680,296 So. 2d 774.

No. 73-2041. Sew ell  et  al . v . Penn  Central  Trans -
portation  Co. et  al . C. A. 7th Cir. Certiorari denied.

No. 73-2044. Karp , Executrix , et  al . v . Cooley  et  
al . C. A. 5th Cir. Certiorari denied. Reported below: 
493 F. 2d 408.

No. 73-2049. Straub  et  al . v . Woodahl , Attorney  
Gene ral  of  Montana , et  al . Sup. Ct. Mont. Certio-
rari denied. Reported below: 164 Mont. 141, 520 P. 2d 
776.

No. 73-2052. Pope  et  ux . v . Texas  et  al . Ct. Civ. 
App. Tex., 14th Sup. Jud. Dist. Certiorari denied.

No. 73-2059. Broge  et  al . v . Florida . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 288 
So. 2d 280.

No. 73-6215. Comcow ich  v. United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 486 F. 2d 
1397.

No. 73-6280. Kell ey  v . United  States ;
No. 73-6407. Alonso  et  al . v . United  States ; and
No. 73-6413. Ziruolo  v. United  States . C. A. 3d 

Cir. Certiorari denied. Reported below: 491 F. 2d 748, 
749, 750, and 752.
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No. 73-6348. Jerrold  v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 490 F. 2d 199.

No. 73-6358. Gutierr ez  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 485 F. 2d 
1378.

No. 73-6375. West  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 73-6435. Ganos  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6458. Macias -Gonzalez  et  al . v . Immigra -
tion  and  Natural izat ion  Service . C. A. 9th Cir. Cer-
tiorari denied.

No. 73-6462. Adams  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied.

No. 73-6463. Cook  v . Saxbe , Attorn ey  General . 
C. A. 5th Cir. Certiorari denied. Reported below: 488 
F. 2d 667.

No. 73-6466. Carte r  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 34 
Cal. App. 3d 748, 110 Cal. Rptr. 324.

No. 73-6467. Goodwin  v . Iowa . Sup. Ct. Iowa. 
Certiorari denied. Reported below: 212 N. W. 2d 399.

No. 73-6488. Rogers  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 490 F. 2d 990.

No. 73-6490. Patters on  v . United  States ; and
No. 73-6594. Lane  v . United  State s . C. A. 9th Cir.

Certiorari denied. Reported below: 492 F. 2d 995.

No. 73-6492. Fulfo rd  v . Louisi ana . Sup. Ct. La. 
Certiorari denied.

No. 73-6501. Smith  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 487 F. 2d 175.
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No. 73-6507. Gilkers on  v . Curry , Regis trar , Bu -
reau  of  Motor  Vehic les . Ct. App. Ohio, Franklin 
County. Certiorari denied.

No. 73-6510. Jami son  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 493 F. 2d 823.

No. 73-6517. Grove  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 492 F. 2d 1240.

No. 73-6521. Bad  Horse  v . Bad  Horse . Sup. Ct. 
Mont. Certiorari denied. Reported below: 163 Mont. 
445, 517 P. 2d 893.

No. 73-6527. Meff ord  v . Warden , Maryla nd  Peni -
tentiary . C. A. 4th Cir. Certiorari denied.

No. 73-6536. Becton  v . Tenness ee . Sup. Ct. Tenn. 
Certiorari denied. Reported below: 506 S. W. 2d 137.

No. 73-6541. Wallace  v . Mis so uri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 504 S. W. 2d 67.

No, 73-6544. Hightower  v . United  States . C. A. 
D. C. Cir. Certiorari denied.

No. 73-6548. Philli ps  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 482 F. 2d 1355.

No. 73-6549. Seay  et  al . v . Florida . Sup. Ct. Fla. 
Certiorari denied. Reported below: 286 So. 2d 532.

No. 73-6550. Chris co  et  al . v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 493 F. 2d 
232.

No. 73-6551. Tarlton  v . Dill  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 488 F. 2d 973.

No. 73-6554. Carew , aka  Carus e v . United  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 493 
F. 2d 1397.
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No. 73-6555. Mc Clure  v . United  States . C. A. 8th 
Cir. Certiorari denied.

No. 73-6556. Bush  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 33 N. Y. 2d 921, 308 
N. E. 2d 451.

No. 73-6561. Gregg  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 493 F. 2d 1401.

No. 73-6563. Farmer  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6564. Doe  (Dyman ) v . United  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 493 
F. 2d 1398.

No. 73-6567. Harbolt  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 491 F. 2d 78.

No. 73-6568. Step hens  v . Estelle , Correc tions  Di-
rect or . C. A. 5th Cir. Certiorari denied. Reported 
below: 491 F. 2d 1406.

No. 73-6569. Thomps on  v . Unite d  State s . C. A. 
5th Cir. Certiorari denied.

No. 73-6571. Lewis  v . Hende rso n , Warden . C. A. 
5th Cir. Certiorari denied.

No. 73-6572. Quigg  v . Warden , Montana  State  
Pris on , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 492 F. 2d 343.

No. 73-6576. Mason  v . United  States ; and
No. 73-6581. Taylor  v . United  States . C. A. 4th 

Cir. Certiorari denied. Reported below: 492 F. 2d 
1240.

No. 73-6577. Rose  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 493 F. 2d 1401.
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No. 73-6578. Grant  v . Washington . Ct. App. 
Wash. Certiorari denied. Reported below: 9 Wash. 
App. 260,511 P. 2d 1013.

No. 73-6583. Campbell  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 491 F. 2d 
1406.

No. 73-6586. James  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 493 F. 2d 323.

No. 73-6593. Grant  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 494 F. 2d 120.

No. 73-6595. Mc Call  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 489 F. 2d 359.

No. 73-6596. Feli cia  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 495 F. 2d 353.

No. 73-6599. Boehm  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6600. Farmer  v . Illino is . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 14 Ill. App. 
3d 1073, 303 N. E. 2d 162.

No. 73-6604. Schell enber g v . United  States .
C. A. 4th Cir. Certiorari denied.

No. 73-6605. Folks  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 489 F. 2d 1311.

No. 73-6606. Bartholomew , dba  Ecologist ics  Insti -
tute  v. United  States . C. A. 5th Cir. Certiorari de-
nied. Reported below: 491F. 2d 728.

No. 73-6607. Gulle dge  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 491 F. 2d 679.

No. 73-6611. Heard  v . United  States . C. A. 6th Cir. 
Certiorari denied.
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No. 73-6612. Ros a  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 493 F. 2d 1191.

No. 73-6616. Angel  v . Coiner , Warden . C. A. 4th 
Cir. Certiorari denied.

No. 73-6624. Brown  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 493 F. 2d 
1398.

No. 73-6625. Coulter  v . United  States . Ct. Cl. 
Certiorari denied.

No. 73-6632. Rimka  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied.

No. 73-6634. Conlon  et  al . v . United  States . Ct. 
Cl. Certiorari denied.

No. 73-6635. Thomp son  v . United  States . C. A. 
9th Cir. Certiorari denied.

No. 73-6638. Mitc hell  v . Ohio . Ct. App. Ohio, 
Hamilton County. Certiorari denied.

No. 73-6640. Weaver  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 491 F. 2d 
1406.

No. 73-6643. Mc Nellis  v . United  States ; and
No. 73-6887. Millet te  v . Unite d  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 493 F. 2d 1399.

No. 73-6648. Ervin  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 490 F. 2d 990.

No. 73-6651. Sims  v . Unite d  States ; and
No. 73-6731. Seals  v . United  States . C. A. 4th 

Cir. Certiorari denied. Reported below: 492 F. 2d 
1240.
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No. 73-6656. Wilf ord  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 493 F. 2d 730.

No. 73-6657. Forem an  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 505 S. W. 2d 
564.

No. 73-6658. Alliso n  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 474 F. 2d 286.

No. 73-6661. Lyles  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 488 F. 2d 290.

No. 73-6662. Clark  v . Hopper , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 491F. 2d 1389.

No. 73-6664. Gaines  v . Alabam a . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 52 Ala. App. 
29, 288 So. 2d 810.

No. 73-6665. Maddo x  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 492 F. 2d 
104.

No. 73-6667. Pollard  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 491 F. 2d 1387.

No. 73-6668. Willi ams  v . Court  of  Appeal  of  Cali -
fornia , Third  Appellat e Dist rict . Sup. Ct. Cal. 
Certiorari denied.

No. 73-6669. Rojas  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 288 So. 2d 234.

No. 73-6671. Trapnel l  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 495 F. 2d 22.

No. 73-6672. Hers hips  v . Cnliforn ik . Ct. App.
Cal., 2d App. Dist. Certiorari denied.

No. 73-6674. Myers , dba  Romyco  Stereo  v . Ampex , 
Inc ., et  al . C. A. 10th Cir. Certiorari denied.
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No. 73-6675. Smith  v . Unite d  Stat es . C. A. D. C. 
Cir. Certiorari denied. Reported below: 160 U. S. App. 
D. C. 384, 492 F. 2d 650.

No. 73-6676. Stephens  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 492 F. 2d 1367.

No. 73-6677. Morales  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 73-6678. Curtis  v . Alabam a . C. A. 5th Cir. 
Certiorari denied.

No. 73-6679. Farris  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 493 F. 2d 1400.

No. 73-6681. Lile s  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 494 F. 2d 1216.

No. 73-6683. Crandall  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 493 F. 2d 1401.

No. 73-6685. Hood  et  ux . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 493 F. 2d 
677.

No. 73-6686. Staff ord  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 495 F. 2d 
1374.

No. 73-6687. Squires  et  al . v . Procu nier , Correc -
tio ns  Direct or , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 73-6689. Will iams  v . Unite d Stat es . C. A. 
8th Cir. Certiorari denied.

No. 73-6690. Bibbs  v . Missou ri . Ct. App. Mo., St. 
Louis Dist. Certiorari denied. Reported below: 504 
S. W. 2d 319.
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No. 73-6691. Logan  v . Butler , Correctional  Super -
intendent . C. A. 2d Cir. Certiorari denied.

No. 73-6692. Lewis  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 495 F. 2d 1375.

No. 73-6694. Johnson  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 495 F. 2d 377.

No. 73-6695. Jordan  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 495 F. 2d 
1374.

No. 73-6697. Overshon  v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 494 F. 2d 
894.

No. 73-6698. Brown  v . United  State s  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 492 F. 2d 
1241.

No. 73-6699. Chatter ton  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 73-6701. Campbe ll  v . California  et  al . App. 
Dept., Super. Ct. Cal., County of Los Angeles. Certio-
rari denied.

No. 73-6702. Sullivan  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 73-6703. Oliver  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied.

No. 73-6705. Holland  v . Cardwel l , Warden . C. A. 
6th Cir. Certiorari denied. Reported below: 492 F. 2d 
1243.

No. 73-6706. Morrow  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 52 Ala. App. 
145,290 So. 2d 209.
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No. 73-6707. Gubins  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 73-6709. Harmon  v . Falgoust  et  vir . Sup. Ct. 
La. Certiorari denied. Reported below: 289 So. 2d 161.

No. 73-6710. Zaun  et  ux . v . Fann , Sherif f , et  al . 
C. A. 8th Cir. Certiorari denied.

No. 73-6711. Landaw  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 492 F. 2d 1246.

No. 73-6712. Emeri ne  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 495 F. 2d 1374.

No. 73-6713. Frankenb erry  v . Flori da . Sup. Ct. 
Fla. Certiorari denied.

No. 73-6714. Stebbins  v . Keystone  Insuranc e  Co . 
et  al . C. A. D. C. Cir. Certiorari denied.

No. 73-6715. Dawson  v . Weinbe rger , Secre tary  of  
Healt h , Education , and  Welfare . C. A. 4th Cir. 
Certiorari denied. Reported below: 490 F. 2d 1407.

No. 73-6716. Roberts  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 492 F. 2d 178.

No. 73-6717. Hicks  v . Garrison , Warden , et  al . 
C. A. 4th Cir. Certiorari denied.

No. 73-6718. Hackett  et  al . v . Hunt  et  al . Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Reported 
below: 36 Cal. App. 3d 134, 111 Cal. Rptr. 456.

No. 73-6720. Polite  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 489 F. 2d 679.

No. 73-6722. Johnson  v . Cowan , Penitent iary  Su -
perinte ndent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 489 F. 2d 756.
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No. 73-6723. Perez  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 492 F. 2d 
1241.

No. 73-6724. Dunn  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 494 F. 2d 
1280.

No. 73-6725. Coleman  v . United  States ; and
No. 73-6728. Coleman  v . Unite d  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 495 F. 2d 
1374.

No. 73-6726. Chaney  v . United  Stat es . C. A. 4th
Cir. Certiorari denied. Reported below: 495 F. 2d
1370.

No. 73-6727. Knight  v . United  States . C. A. 1st
Cir. Certiorari denied. Reported below: 502 F. 2d
1160.

No. 73-6729. Vess i v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 486 F. 2d 
1402.

No. 73-6730. Witt  et  al . v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 489 F. 2d 
1311.

No. 73-6734. Young  et  al . v . Wainwri ght , Correc -
tions  Direct or , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 490 F. 2d 96.

No. 73-6736. D’Andrea  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 495 F. 2d 
1170.

No. 73-6737. Hyse ll  v . Califor nia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.
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No. 73-6738. Smith  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 24.

No. 73-6741. Hickson  v . Massac husetts . Ct. App. 
Mass. Certiorari denied.

No. 73-6742. Fruge  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 492 F. 2d 
1163.

No. 73-6744. Hilli ard  v . Mc Carthy . C. A. 9th Cir. 
Certiorari denied.

No. 73-6745. Kelton  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied.

No. 73-6746. Gonzales  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 505 S. W. 2d 
267.

No. 73-6747. Brown  v . Wainwri ght , Correcti ons  
Director . C. A. 5th Cir. Certiorari denied. Reported 
below: 489 F. 2d 731.

No. 73-6748. Johnso n v . Virgi nia . Sup. Ct. Va. 
Certiorari denied.

No. 73-6749. Thoma s  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 492 F. 2d 1240.

No. 73-6750. Dixon  v . United  States  ; and
No. 73-6803. Bland  v . United  States . C. A. 4th 

Cir. Certiorari denied. Reported below: 495 F. 2d 1370.

No. 73-6751. Le Febre  v . Schmidt , Secret ary , De -
partm ent  of  Health  and  Social  Services , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 492 F. 2d 
1245.

No. 73-6753. Ollis  v . Paderick , Penitenti ary  Su -
peri ntendent . C. A. 4th Cir. Certiorari denied.
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No. 73-6755. Shipp  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 495 F. 2d 1374.

No. 73-6756. Campbell  v . Unite d States . C. A. 
5th Cir. Certiorari denied. Reported below: 490 F. 2d 
991.

No. 73-6757. Collin s  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 491F. 2d 1050.

No. 73-6762. Stebbi ns  v . Insu ranc e Company  of  
North  America  et  al . C. A. D. C. Cir. Certiorari 
denied.

No. 73-6763. Smith  v . Unite d States . Ct. App. 
D. C. Certiorari denied.

No. 73-6764. Welch  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 496 F. 2d 861.

No. 73-6765. Davis  v . North  Carolina . Sup. Ct. 
N. C. Certiorari denied. Reported below: 284 N. C. 
701,202 S. E. 2d 770.

No. 73-6768. Kopa s  et  al . v . United  States  et  al . ; 
and

No. 73-6775. Kopas  et  al . v . Unite d  States  Tax  
Court  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 492 F. 2d 1243.

No. 73-6771. Torbert  v . United  Stat es . C. A. 9th
Cir. Certiorari denied. Reported below: 496 F. 2d
154.

No. 73-6772. Bowse r  v . Unite d  States . C. A. 4th
Cir. Certiorari denied. Reported below: 497 F. 2d
1017.

No. 73-6773. Yates  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied.
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No. 73-6777. St . Lawrence  v . Unit ed  States . C. A. 
D. C. Cir. Certiorari denied.

No. 73-6778. Eggleston  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Reported below: 495 F. 2d 
1370.

No. 73-6779. Hall  v . Witze nfeld , Sherif f , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 486 
F. 2d 1400.

No. 73-6780. Bailey  v . Michigan . C. A. 6th Cir. 
Certiorari denied. Reported below: 493 F. 2d 1218.

No. 73-6782. Wilson  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 492 F. 2d 
1160.

No. 73-6783. King  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 33 N. Y. 2d 917, 308 
N. E. 2d 451.

No. 73-6784. Lombera  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 491 F. 2d 167.

No. 73-6785. Rodriguez  v . Government  of  the  
Virgi n  Isla nds . C. A. 3d Cir. Certiorari denied. Re-
ported below: 493 F. 2d 1400.

No. 73-6786. Ault  et  al . v . Purcel l , Sheriff . Ct. 
App. Ore. Certiorari denied. Reported below: 16 Ore. 
App. 664, 519 P. 2d 1285.

No. 73-6787. Willi ams  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied.

No. 73-6788. Salinas  v . Este lle , Corrections  Di-
rect or . C. A. 5th Cir. Certiorari denied.

No. 73-6789. Roe  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 495 F. 2d 600.
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No. 73-6790. Mirin  v . Clark  Count y  Taxicab  Au -
thority  et  al . Sup. Ct. Nev. Certiorari denied. Re-
ported below: 90 Nev. 46, 518 P. 2d 597.

No. 73-6792. Hurst , aka  Shultz  v . United  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 491 
F. 2d 1388.

No. 73-6793. Montgomery  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 495 F. 2d 
1375.

No. 73-6794. Coop er  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 473.

No. 73-6796. Bailey  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6797. Singlet on  v . Atkins , Acting  Warden .
C. A. 10th Cir. Certiorari denied.

No. 73-6798. Reed  v . Carlyle  & Martin , Inc ., et  
al . Sup. Ct. Va. Certiorari denied. Reported below: 
214 Va. 592,202 S. E. 2d 874.

No. 73-6799. Holden  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 73-6801. Hubbard  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6802. Varacall i v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 73-6806. Sote lo  et  ux . v . Immi gration  and  Nat -
uralization  Serv ice . C. A. 6th Cir. Certiorari denied. 
Reported below: 492 F. 2d 1244.

No. 73-6808. Alvarez  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 42 App. Div. 2d 1051, 348 N. Y. S. 2d 960.
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No. 73-6811. Patriz zi  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 496 F. 2d 510.

No. 73-6812. Jones  v . Ohio . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 73-6813. Johnson  v . Wainwri ght , Correction s  
Direct or . C. A. 5th Cir. Certiorari denied. Reported 
below: 491 F. 2d 1405.

No. 73-6814. Shird  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 492 F. 2d 1240.

No. 7^-6815. Ferguson  v . Distri ct  of  Colum bia . 
Ct. App. D. C. Certiorari denied.

No. 73-6816. Hernan dez  v . Secre tary  of  Health , 
Educati on , and  Welf are . C. A. 1st Cir. Certiorari 
denied. Reported below: 502 F. 2d 1160.

No. 73-6818. Weem s v . United  States . C. A. 4th 
Cir. Certiorari denied.

No. 73-6819. Stroup e  v . Tidwe ll , Commi ssione r  of  
Revenue . Sup. Ct. Tenn. Certiorari denied. Re-
ported below: 510 S. W. 2d 77.

No. 73-6820. Coop er  v . United  States . C. A. 8th 
Cir. Certiorari denied.

No. 73-6821. Mounce  v . Ross  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 491 F. 2d 1271.

No. 73-6822. Boyd  v . North  Carolin a . Sup. Ct. 
N. C. Certiorari denied. Reported below: 285 N. C. 
86,203 S. E. 2d 59.

No. 73-6823. Johnson  et  al . v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Reported below: 495 F. 2d 
378.
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No. 73-6824. Littl e v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 490 F. 2d 686.

No. 73-6825. Erber  v . New  Jerse y . Super. Ct. N. J. 
Certiorari denied.

No. 73-6827. Kreager  v . General  Electri c  Co . et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 
497 F. 2d 468.

No. 73-6829. Kinnell  v . Gaff ney , Warden . C. A. 
10th Cir. Certiorari denied.

No. 73-6831. Diggs  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 497 F. 2d 391.

No. 73-6832. Simmon s v . Wainw right , Correc -
tions  Direc tor . C. A. 5th Cir. Certiorari denied. Re-
ported below: 493 F. 2d 1404.

No. 73-6833. Cothrum  v . Oklah oma  County  Dis -
tri ct  Court  et  al . Ct. Crim. App. Okla. Certiorari 
denied.

No. 73-6834. Turman  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 73-6836. Holle y  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 493 F. 2d 581.

No. 73-6837. Boruski  v . United  States . Ct. Cl. 
Certiorari denied.

No. 73-6838. Terrell  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 491 F. 2d 
1406.

No. 73-6839. Grif fit h  et  al . v . Edwards , Sherif f . 
C. A. 8th Cir. Certiorari denied. Reported below: 493 
F. 2d 495.
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No. 73-6843. Rich  v . United  States ; and
No. 73-6858. Rich  v . United  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 495 F. 2d 
1374.

No. 73-6844. Crawf ord  v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 491 F. 2d 
942.

No. 73-6845. Miller  v . United  States . C. A. 3d
Cir. Certiorari denied. Reported below: 493 F. 2d
1402.

No. 73-6850. Campbe ll  v . Georgia  et  al . C. A. 5th
Cir. Certiorari denied. Reported below: 491 F. 2d
1405.

No. 78-6854. Carrat ello  v . Unite d  States . C, A. 
9th Cir. Certiorari denied.

No. 73-6855. Lonis  v . Camp bell . C. A. 6th Cir. 
Certiorari denied. Reported below: 493 F. 2d 1406.

No. 73-6856. Robins on  v . Jef fe rson  County  Board  
of  Education  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 485 F. 2d 1381.

No. 73-6857. Mc Willi ams  v . United  State s . C. A. 
Sth Cir. Certiorari denied.

No. 73-6859. Untiedt  v . United  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 493 F. 2d 1056.

No. 73-6860. Cruz -Guerra  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 494 F. 2d 
1295,

No. 73-6863. Baca  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 73-6865. Grayson  v . Alabama . C. A. 5th Cir. 
Certiorari denied.
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No. 73-6866. Mulhal l  v . Inmont  Corp . C. A. 6th 
Cir. Certiorari denied. Reported below: 497 F. 2d 924.

No. 73-6869. Hardy  v . Califor nia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 73-6870. Hayes  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 73-6871. Sapp ingto n  v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 495 F. 2d 
1374.

No. 73-6872. Ohmert  v . Young . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 73-6873. Bonner  et  al . v . Marks  et  al . C. A. 
8th Cir. Certiorari denied.

No. 73-6880. Martley  v . Oklaho ma . Ct. Crim. 
App. Okla. Certiorari denied. Reported below: 519 P. 
2d 544.

No. 73-6881. Neal  v . Smit h , Warden , et  al . C. A. 
5th Cir. Certiorari denied.

No. 73-6882. Murphre e v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 497 F. 2d 
395.

No. 73-6883. Will iams  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 73-6886. O’Quinn  v . Estel le , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 491F. 2d 1272.

No. 73-6888. Giovine  v . Mack  Truck s  et  al . Super. 
Ct. N. J. Certiorari denied.

No. 73-6889. Schmidt  v . United  States . C. A. 10th 
Cir. Certiorari denied.
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No. 73-6892. Beasle y  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 73-6897. Lansbe rry  et  al . v . Pittsb urgh  Na -
tional  Bank . Sup. Ct. Pa. Certiorari denied.

No. 73-6898. Mayo  v . La Vallee , Correcti onal  Su -
perinte ndent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 493 F. 2d 1399.

No. 73-6900. Wilson  v . Jerry  Miller , Inc . Sup. 
Ct. Ind. Certiorari denied.

No. 73-6904. Ward  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 505 S. W. 2d 832.

No. 73-6905. De Vott  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 493 F. 2d 1398.

No. 73-6910. Matlo ck  v . Unite d States . C. A. 
6th Cir. Certiorari denied. Reported below: 491 F. 2d 
504.

No. 73-6912. Lee  v . Nlkbkma . C. A. 5th Cir. Certi-
orari denied.

No. 73-6915. Hurd  v . Suprem e Court  of  Calif or -
nia . Sup. Ct. Cal. Certiorari denied.

No. 73-6916. Canton i v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 73-6928. Chaney  v . Mc Intos h  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 490 F. 2d 
990.

No. 73-6929. Fongo ne  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 464 F. 2d 
1280.

No. 73-6930. Huckaba y v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.
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No. 73-6932. Webb  et  al . v . United  States . C. A. 
10th Cir. Certiorari denied.

No. 73-6937. Ingle  v . Michigan . Sup. Ct. Mich. 
Certiorari denied.

No. 73-6939. Brown  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 485.

No. 73-6944. Johnson  v . Illi nois . App. Ct. Ill., 
4th Jud. Dist. Certiorari denied. Reported below: 13 
Ill. App. 3d 1020, 304 N. E. 2d 681.

No. 73-6946. Cordova  v . Estelle , Correc tions  Di-
recto r . C. A. 5th Cir. Certiorari denied.

No. 73-6949. Jones  v . Nels on , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 73-6951. Kane , dba  Kane ’s Dies el  & Truck  
Repair  v . The  Leda  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 491 F. 2d 899.

No. 73-6955. Carter  v . Money  Tree  Co . Ct. Civ.
App. Tex., 14th Sup. Jud. Dist. Certiorari denied.

No. 73-6964. Olenz  v . Teletype  Corp , et  al . C. A. 
7th Cir. Certiorari denied.

No. 73-6966. Parker  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 15 Ill. App. 
3d 774, 305 N. E. 2d 228.

No. 73-6972. Allen  v . Illino is . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 56 Ill. 2d 536, 309 N. E. 
2d 544.

No. 73-6982. Smith  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 521 P. 2d 
832.

No. 73-6985. Jordan  v . Wainwri ght , Correct ions  
Direct or . C. A. 5th Cir. Certiorari denied.
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No. 73-6988. Santa na  v . New  York  et  al . C. A. 
2d Cir. Certiorari denied.

No. 73-6989. Bryant  v . Hende rson , Correctional  
Super intendent . C. A. 2d Cir. Certiorari denied.

No. 73-6995. Hershi ps v . Young , Judge , et  al .
C. A. 9th Cir. Certiorari denied.

No. 73-6998. Collins  v . Michigan . Sup. Ct. Mich. 
Certiorari denied. Reported below: 391 Mich. 798.

No. 73-7001. Stejskal  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-7004. Camm  et  vir  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Reported below: 294 So. 2d 318.

No. 73-7005. Powell  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 498 F. 2d 890.

No. 73-7008. Brown  v . Groomes , Pris on  Super -
intendent . C. A. 3d Cir. Certiorari denied.

No. 73-7012. Hernandez  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 73-7015. Blondel l  v . Juras , Adminis trator , 
Public  Welfare  Divi sio n . Ct. App. Ore. Certiorari 
denied. Reported below: 15 Ore. App. 321, 515 P. 2d 
727.

No. 73-7018. Gusic k  v . Cardw ell , Warden . C. A. 
9th Cir. Certiorari denied.

No. 73-7020. Ganci  v . Hende rson , Correction al  
Superintendent . C. A. 2d Cir. Certiorari denied.

No. 73-7024. Caes ar  v . Hende rson , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 493 F. 2d 
1404.
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No. 73-7025. Johnson  v . Hunt , Correct ions  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 73-7030. Polk  v . Miss iss ipp i. Sup. Ct. Miss. 
Certiorari denied. Reported below: 288 So. 2d 452.

No. 73-7035. Thompson  v . North  Carolina . Sup. 
Ct. N. C. Certiorari denied. Reported below: 285 N. C. 
181,203 S. E. 2d 781.

No. 73-7038. Christofora  v . New  York . App. Div., 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Re-
ported below: 43 App. Div. 2d 766, 350 N. Y. S. 2d 772.

No. 73-7041. Cronin  v . Wilson , Governor  of  New  
York , et  al . C. A. 2d Cir. Certiorari denied.

No. 73-7042. Parker  v . Prudenti al  Insurance  Com -
pany  of  America  et  al . Super. Ct. Pa. Certiorari 
denied.

No. 73-7046. Wiener  v . Chance  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 73-7047. Pagel  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 16 Ore. App. 412, 518 
P. 2d 1037.

No. 73-7060. Hernon  v . Rever e Copp er  & Bras s , 
Inc . C. A. 8th Cir. Certiorari denied. Reported be-
low: 494 F. 2d 705.

No. 73-7063. Shifl ett  v . Alabam a . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 52 Ala. App. 
476, 294 So. 2d 444.

No. 73-7064. Grant  v . Grant . Ct. Civ. App. Ala. 
Certiorari denied. Reported below: 52 Ala. App. 365, 
292 So. 2d 660.

No. 73-7070. White  v . Eyman , Warden . C. A. 9th 
Cir. Certiorari denied.



868 OCTOBER TERM, 1974

October 15, 1974 419 U. S.

No. 73-7086. Martin  v . Este lle , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 492F. 2d 1120.

No. 73-7087. Trudeau  v . Michigan . Ct. App. Mich. 
Certiorari denied. Reported below: 51 Mich. App. 766, 
216 N. W. 2d 450.

No. 73-7092. Whis nant  v . Luttrell , Correct ions  
Commis sio ner , et  al . C. A. 6th Cir. Certiorari 
denied.

No. 73-7095. Brown  v . Groomes , Pris on  Super -
intend ent . C. A. 3d Cir. Certiorari denied.

No. 73-7098. Gonzales  v . Alaska . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 521 P. 2d 512.

No. 73-7116. Evans  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 74-1. Cardin  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 74—2. Bill  Swad  Chrysle r -Plymouth  Co. v. 
565 East  Broad , Inc . Ct. App. Ohio, Franklin County. 
Certiorari denied.

No. 74-5. Rea  et  al . v . Ford  Motor  Co . C. A. 3d 
Cir. Certiorari denied. Reported below: 497 F. 2d 577.

No. 74-6. Anchor  Motor  Freight , Inc . v . Scott . 
C. A. 6th Cir. Certiorari denied. Reported below: 496 
F. 2d 276.

No. 74-16. Cherami e v . Tucker , Judge , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 493 
F. 2d 586.

No. 74—20. Jacobs  v . Gromatsky , Distri ct  Director  
of  Inter nal  Revenue , et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 494 F. 2d 513.
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No. 74-24. England , Truste e in  Bankruptcy  v . 
Chrysle r  Corp , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 493 F. 2d 269.

No. 74-35. Olden  v . Foss et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 74-39. Klebs  v . Indiana . Ct. App. Ind. Cer-
tiorari denied. Reported below: ---- Ind. App.----- , 305 
N. E. 2d 781.

No. 74-47. Fibreboard  Paper  Products  Corp , et  al . 
v. Borel . C. A. 5th Cir. Certiorari denied. Reported 
below: 493 F. 2d 1076.

No. 74-48. Local  391, Internat ional  Brothe rhood  
of  Teamsters , Chauffeurs , Warehou sem en  & Help ers  
of  America , et  al . v . Pilo t  Freight  Carri ers , Inc . 
C. A. 4th Cir. Certiorari denied. Reported below: 497 
F. 2d 311.

No. 74—52. Lee  et  al . v . City  of  Chattanooga  et  al . 
Ct. App. Tenn. Certiorari denied. Reported below: 500 
S. W. 2d 917.

No. 74-53. Devit a  v . Burli ngto n  Northern , Inc . 
C. A. 9th Cir. Certiorari denied. Reported below: 494 
F. 2d 347.

No. 74-56. Carey  v . Davi s et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 162 U. S. App. D. C. 
247, 498 F. 2d 789.

No. 74-59. Stockmen ’s Insurance  Agency , Inc . v . 
Guarantee  Rese rve  Life  Insu ranc e  Company  of  Ham -
mond , Indiana . Sup. Ct. N. D. Certiorari denied. Re-
ported below: 217 N. W. 2d455.

No. 74-61. Niles  Sand  & Gravel  Co ., Inc ., et  al . v . 
Alame da  Count y  Water  Distr ict . Ct. App. Cal., 1st 
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App. Dist. Certiorari denied. Reported below: 37 Cal. 
App. 3d 924,112 Cal. Rptr. 846.

No. 74-66. Hettle man  et  al . v . Chicago  Law  Insti -
tute  et  al . App. Ct. HL, 1st Dist. Certiorari denied.

No. 74-68. Clarion  Corp . v . Ameri can  Home  Prod -
ucts  Corp , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 494 F. 2d 860.

No. 74-73. Kansas  City  Star  Co ., Flambeau  Paper  
Company  Divi si on  v . Departm ent  of  Industry , Labor , 
and  Human  Relat ions  et  al . Sup. Ct. Wis. Certio-
rari denied. Reported below: 60 Wis. 2d 591, 211 N. W. 
2d 488, and 62 Wis. 2d 783, 217 N. W. 2d 666.

No. 74-74. Ronson  Corp . v . Liqui fi n  AG et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 497 
F. 2d 394.

No. 74-84. Miles  et  al  v . Pullman  Co . et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 497 F. 2d 
926.

No. 74-87. Mihalopoulos  v . Ideal  Ceme nt  Co . 
C. A. 9th Cir. Certiorari denied.

No. 74-91. Moulton  et  ux . v . Ford  Motor  Co . et  al . 
Sup. Ct. Tenn. Certiorari denied. Reported below: 511 
S. W. 2d 690.

No. 74-103. Willi amson  Marine  Trans por t , Inc ., 
et  al . v. Louisi ana  Tax  Commis si on . Sup. Ct. La. 
Certiorari denied. Reported below: 294 So. 2d 839.

No. 74-147. Aaacon  Auto  Trans por t , Inc . v . Lasker , 
U. S. Dist ric t  Judge . C. A. 2d Cir. Certiorari denied.

No. 74-245. Hutter  et  al . v . City  of  Chicago . 
App. Ct. HL, 1st Dist. Certiorari denied.
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No. 74-5001. Clark  v . Carberry . C. A. 9th Cir. 
Certiorari denied.

No. 74-5002. Copp ola  v . Griggs , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 74-5007. Patters on  v . Est ell e , Correction s  
Direct or . C. A. 5th Cir. Certiorari denied. Reported 
below: 494 F. 2d 37.

No. 74-5009. Harrison  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 74-5019. Hymes  v . Ohio . Ct. App. Ohio, Frank-
lin County. Certiorari denied.

No. 74-5031. Moore  et  al . v . Arizo na . Sup. Ct. Ariz. 
Certiorari denied. Reported below: 110 Ariz. 404, 519 
P. 2d 1145.

No. 74r-5080. Nichols  v . Fuller . C. A. 1st Cir. 
Certiorari denied.

No. 74-5099. Curry  v . Ohio . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 74-5139. Dilli ngham  v . Florida . Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below: 
291 So. 2d 128.

No. 74-5154. L’Aquarius , aka  Lew ell en  v . Ander -
son , Warden . C. A. 10th Cir. Certiorari denied.

No. 74-5155. Davis  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 73-1281. Tonasket  et  al . v . Thomps on  et  al . 
C. A. 9th Cir. Motion of Hoopa Valley Tribe of Indians 
for leave to file a brief as amicus curiae granted. Certio-
rari denied. Mr . Justice  Douglas  would grant certio-
rari. Reported below: 487 F. 2d 315 and 316.
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No. 73-1308. White  v . United  States  et  al . C. A. 
5th Cir. Certiorari denied. Mr . Justic e Douglas  
would grant certiorari. Reported below: 487 F. 2d 1335.

No. 73-1390. Dornau  v . United  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 491 F. 2d 473.

No. 73-1407. Ysrae l  v . Guam  Federat ion  of  Teach -
ers , Local  1581, American  Federat ion  of  Teach -
ers , et  al . C. A. 9th Cir. Certiorari denied. Mr . Jus -
tice  Douglas  would grant certiorari. Reported below: 
492 F. 2d 438.

No. 73-1486. Sotomura  et  ux . v . County  of  Hawaii  
et  al . Sup. Ct. Hawaii. Certiorari denied. Mr . Jus -
tice  Dougla s would grant certiorari. Reported below: 
55 Haw. 176, 517 P. 2d 57.

No. 73-1501. Bramb lett  v . Desobry  et  al . C. A. 6th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 490 F. 2d 405.

No. 73-1512. Krist ovich  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Mr . Justi ce  
Douglas  would grant certiorari.

No. 73-1521. Loschi avo  v . United  States . C. A. 
2d Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 493 F. 2d 1399.

No. 73-1544. Wingate  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 493 F. 2d 1407.

No. 73-1560. Marion  v . United  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 493 F. 2d 1399.
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No. 73-1604. Niezek  v . United  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 489 F. 2d 703.

No. 73-1621. Dioguardi  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 492 F. 2d 70.

No. 73-1624. Andrea  Dumon , Inc ., et  al . v . Clairol , 
Inc . App. Ct. Ill., 1st Dist. Certiorari denied. Mr . 
Just ice  Douglas  would grant certiorari. Reported be-
low: 14 Ill. App. 3d 641,303 N. E. 2d 177.

No. 73-1632. Smith  et  al . v . Stewart  et  al . App. 
Ct. Ill., 1st Dist. Certiorari denied. Mr . Justic e  Doug -
las  would grant certiorari. Reported below: 14 Ill. App. 
3d 1039,304 N. E. 2d 3.

No. 73-1638. Gold  On Behalf  of  Susqueh anna  
Corp . v . Scurloc k  et  al . C. A. 4th Cir. Certiorari de-
nied. Mr . Justi ce  Douglas  would grant certiorari. Re-
ported below: 486 F. 2d 340.

No. 73-1658. Pacific  Far  East  Line , Inc . v . Hart -
for d  Fire  Insurance  Co . C. A. 9th Cir. Certiorari de-
nied. Mr . Justi ce  Douglas  would grant certiorari. Re-
ported below: 491 F. 2d 960.

No. 73-1668. Barbour  v . Dis trict  Direct or , Immi -
grat ion  and  Natural izat ion  Servi ce . C. A. 5th Cir. 
Certiorari denied. Mr . Justic e Douglas  would grant 
certiorari. Reported below: 491 F. 2d 573.

No. 73-1671. Smallw ood  v . Pearl  Brewi ng  Co . et  
al . C. A. 5th Cir. Certiorari denied. Mr . Justic e  
Douglas  would grant certiorari. Reported below: 489 
F. 2d 579.
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No. 73-1676. Wahba  v . New  York  Univer sity  et  al . 
C. A. 2d Cir. Certiorari denied. Mr . Justic e  Douglas  
would grant certiorari. Reported below: 492 F. 2d 96.

No. 73-1700. National  Nutrit ional  Foods  Ass n , 
et  al . v. Schmidt , Commis sioner  of  Food  and  Drugs  
Divis ion , Departm ent  of  Health , Education , and  
Welfar e , et  al . C. A. 2d Cir. Certiorari denied. Mr . 
Just ice  Douglas  would grant certiorari. Reported be-
low: 491 F. 2d 1141.

No. 73-1705. Woodruff  & Sons , Inc ., et  al . v . Laser  
Alig nment , Inc ., et  al . C. A. 7th Cir. Certiorari 
denied. Mr . Justic e Douglas  would grant certiorari. 
Reported below: 491 F. 2d 866.

No. 73-1710. Kan  Kam  Lin  et  al . v . Rina ldi , Dis -
trict  Director , Immi gration  and  Naturali zati on  
Servi ce , et  al . C. A. 3d Cir. Certiorari denied. Mr . 
Justice  Douglas  would grant certiorari. Reported be-
low: 493 F. 2d 1229.

No. 73-1747. Coors  Porc elain  Co . v . Colorado  et  al . 
Sup. Ct. Colo. Certiorari denied. Mr . Justice  Doug -
las  would grant certiorari. Reported below: 183 Colo. 
325, 517 P. 2d 838.

No. 73-1757. Federal  Electric  Corp . v . United  
Stat es . Ct. Cl. Certiorari denied. Mr . Justice  Doug -
las  would grant certiorari. Reported below: 202 Ct. Cl. 
1028,486 F. 2d 1377.

No. 73-1767. Burchett  v . Cardwel l , Warden . 
C. A. 9th Cir. Certiorari denied. Mr . Just ice  Douglas  
would grant certiorari. Reported below: 493 F. 2d 492.

No. 73-1770. Silver man  et  al . v . Unite d  States . 
C. A. 6th Cir. Certiorari denied. Mr . Just ice  Douglas  
would grant certiorari. Reported below: 492 F. 2d 1367.
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No. 73-1774. Anderson  et  ux . v . United  States . 
C. A. 9th Cir. Certiorari denied. Mr . Justice  Dougla s  
would grant certiorari.

No. 73-1782. Howard  v . City  of  Cincinnati . Ct. 
App. Ohio, Hamilton County. Certiorari denied. Mr . 
Justice  Douglas  would grant certiorari.

No. 73-1812. Willis  et  al . v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Mr . Justice  
Douglas  would grant certiorari.

No. 73-1819. Crame r  et  al . v . Virgi nia . Sup. Ct. 
Va. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 214 Va. 561, 202 S. E. 
2d 911.

No. 73-1828. Hoch fe lde r  et  al . v . Midw est  Stock  
Exchange  et  al . C. A. 7th Cir. Certiorari denied. 
Mr . Justi ce  Douglas  would grant certiorari. Reported 
below: 503 F. 2d 364.

No. 73-1836. Limb ack  v . Weinberger , Secret ary  of  
Health , Education , and  Welfar e . C. A. 6th Cir. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari. Reported below: 493 F. 2d 1406.

No. 73-1868. Terracia no  v . Smith , Correction al  
Supe rint ende nt , et  al . C. A. 2d Cir. Certiorari 
denied. Mr . Justi ce  Douglas  would grant certiorari. 
Reported below: 493 F. 2d 682.

No. 73-1914. Wes ter maye r  et  al . v . Pullm an  Co . 
et  al . C. A. 7th Cir. Certiorari denied. Mr . Justic e  
Douglas  would grant certiorari.

No. 73-1935. Payne , a  min or , by  Payne  v . City  of  
Fort  Lauderdal e et  al . Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari.
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No. 73-1944. Ford  Wholesale  Co., Inc . v . Fibre - 
board  Paper  Produc ts  Corp . C. A. 9th Cir. Certiorari 
denied. Mr . Just ice  Douglas  would grant certiorari. 
Reported below: 493 F. 2d 1204.

No. 73-6302. Rechtman  v . United  States . C. A. 
5th Cir. Certiorari denied. Mr . Justic e  Douglas  would 
grant certiorari. Reported below: 486 F. 2d 1402.

No. 73-6365. Payne  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 492 F. 2d 449.

No. 73-6379. Lego  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justic e Douglas  would 
grant certiorari.

No. 73-6414. Burns  v . United  States . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 492 F. 2d 319.

No. 73-6425. Chambers  v . Delaney  et  al . Ct. App. 
Okla. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari.

No. 73-6428. Whitf ield  v . Warden , Maryland  
House  of  Correcti on . C. A. 4th Cir. Certiorari denied. 
Mr . Justic e  Douglas  would grant certiorari. Reported 
below: 486 F. 2d 1118.

No. 73-6445. Cunningham  v . United  States . C. A. 
5th Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 493 F. 2d 664.

No. 73-6545. Payne  v . United  States . C. A. 4th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 492 F. 2d 449.

No. 73-6552. Patters on  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 487 F. 2d 1300.
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No. 73-6609. Taylor  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Mr . Justic e Douglas  would 
grant certiorari. Reported below: 492 F. 2d 1240.

No. 73-6614. Clanton  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 488 F. 2d 1069.

No. 73-6663. Collins  v . Brierley , Correction al  
Super intendent . C. A. 3d Cir. Certiorari denied. 
Mr . Justice  Douglas  would grant certiorari. Reported 
below: 492 F. 2d 735.

No. 73-6680. Jones  v . Vincent , Correcti onal  Su -
perinte ndent . C. A. 2d Cir. Certiorari denied. Mr . 
Justice  Douglas  would grant certiorari. Reported be-
low: 491 F. 2d 1275.

No. 73-6684. Maupin  v . Est ell e , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied. Mr . Justi ce  
Douglas  would grant certiorari.

No. 73-6696. Cauley  v . Georgi a . Ct. App. Ga. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 130 Ga. App. 278, 203 S. E. 
2d 239.

No. 73-6700. Matthews  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Mr . Justi ce  Douglas  
would grant certiorari. Reported below: 161 U. S. App. 
D. C. 238, 494 F. 2d 1157.

No. 73-6733. Robins on  v . Tennes se e . Sup. Ct. 
Tenn. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 505 S. W. 2d 237.

No. 73-6735. Taggart  v . Oregon . Ct. App. Ore. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari. Reported below: 14 Ore. App. 408, 512 P. 
2d 1359.
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No. 73-6743. Nevarez -Alcant ar , aka  Marti nez  v . 
United  States . C. A. 10th Cir. Certiorari denied. 
Mr . Justice  Dougla s  would grant certiorari. Reported 
below: 495 F. 2d 678.

No. 73-6752. Le Febre  v . Cady , Warden . C. A. 7th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 492 F. 2d 1245.

No. 73-6758. Mora -Chavez  v . United  States . C. A. 
9th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 496 F. 2d 1181.

No. 73-6769. Lord  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 475 F. 2d 763.

No. 73-6776. Durkin  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Dougla s would 
grant certiorari. Reported below: 493 F. 2d 1398.

No. 73-6781. Artieri  v . United  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 491 F. 2d 440.

No. 73-6791. Overshon  v. United  States . C. A. 
8th Cir. Certiorari denied. Mr . Just ice  Douglas  
would grant certiorari. Reported below: 494 F. 2d 894.

No. 73-6804. Brinl ee  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 496 F. 2d 351.

No. 73-6852. Mc Bride  v . United  States . C. A. 2d 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 503 F. 2d 1337.

No. 73-6911. Davi s v . Johnson , Correct ional  Su -
peri ntend ent , et  al . C. A. 3d Cir. Certiorari denied. 
Mr . Justice  Douglas  would grant certiorari. Reported 
below: 495 F. 2d 335.
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No. 73-6925. Estrada  v . Califor nia . Ct. App. Cal., 
5th App. Dist. Certiorari denied. Mr . Just ice  Doug -
las  would grant certiorari.

No. 73-6941. Campbe ll  v . United  States  Dist rict  
Court  for  the  Northern  Dis trict  of  Califor nia . 
C. A. 9th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 501 F. 2d 196.

No. 73-6948. Thom as  v . Cannon , Warden , et  al . 
C. A. 7th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 493 F. 2d 151.

No. 73-6958. Liebsc h  v . Liebs ch . Ct. Sp. App. Md. 
Certiorari denied. Mr . Justice  Dougla s would grant 
certiorari.

No. 73-6961. Wiley  v . United  State s . C. A. 8th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 478 F. 2d 415.

No. 73-7073. Pratt  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Mr . Just ice  Doug -
las  would grant certiorari.

No. 73-7077. Randall  v . Goldmar k , Secret ary , 
Executive  Off ice  of  Human  Resourc es  of  Mass achu -
sett s , et  al . C. A. 1st Cir. Certiorari denied. Mr . 
Justice  Douglas  would grant certiorari. Reported be-
low: 495 F. 2d 356.

No. 73-7085. Le Page  et  al . v . Picard , Correct ional  
Superi ntendent . C. A. 1st Cir. Certiorari denied. 
Mr . Justi ce  Douglas  would grant certiorari. Reported 
below: 495 F. 2d 26.

No. 74r-34. Intern atio nal  Brotherhood  of  Elec -
tric al  Workers , Local  336, AFL-CIO v. Illinois  Bell  
Tele phone  Co . C. A. 7th Cir. Certiorari denied. Mr . 
Justic e Douglas  would grant certiorari. Reported be-
low: 496 F. 2d 1.



880 OCTOBER TERM, 1974

October 15, 1974 419 U.S.

No. 74-5023. Everet t  v . Arizo na . Sup. Ct. Ariz. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 110 Ariz. 429, 520 P. 2d 301.

No. 74-5034. Rice  v . Vince nt , Correct ional  Supe r -
intendent . C. A. 2d Cir. Certiorari denied. Mr . 
Justic e Douglas  would grant certiorari. Reported be-
low: 491 F. 2d 1326.

No. 74-5163. Picken s v . Texas . C. A. 5th Cir. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 497 F. 2d 981.

No. 73-1329. Pennsy lvani a  v . Woods . Sup. Ct. Pa. 
Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 455 
Pa. 1,312 A. 2d 357.

No. 73-1536. Hende rson , Warden  v . Barksdale . 
C. A. 5th Cir. Motion of respondent for leave to proceed 
in forma pauperis granted. Certiorari denied.

No. 73-1653. Enslow , Sherif f v . Wats on . Sup. 
Ct. Colo. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported 
below: 183 Colo. 435, 517 P. 2d 1346.

No. 73-1726. United  States  v . Hamil ton . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
490 F. 2d 598.

No. 73-1783. Monti cel lo  v . Monticello . Ct. App. 
Md. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
271 Md. 168, 315 A. 2d 520.

No. 74-90. Kell er , Secret ary , Depar tment  of  
Health  and  Rehabilitative  Servi ces  of  Florida , et  al . 
v. Mixon , a  min or , by  Carter , et  al . Certiorari before 
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judgment to C. A. 5th Cir. Motion of respondents for 
leave to proceed in forma pauperis granted. Certiorari 
denied.

No. 73-1348. J. M. Fields , Inc . v . Brennan , Secre -
tary  of  Labor . C. A. 5th Cir. Motion of Chamber of 
Commerce of the United States for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported be-
low: 488 F. 2d 443.

No. 73-1414. Minnes ota  v . Andrews . Sup. Ct. 
Minn. Certiorari denied, it appearing that judgment 
below rests upon adequate state grounds. Reported be-
low: 297 Minn. 260,212 N. W. 2d 863.

No. 73-1576. Dis heroo n  v . Oklahom a . Ct. Crim. 
App. Okla. Certiorari denied. Mr . Justice  Dougla s  
and Mr . Justice  Blackmu n  would grant certiorari. Re-
ported below: 518 P. 2d 892.

No. 73-1642. Internati onal  Associ ation  of  Ma -
chinis ts  & Aerosp ace  Workers , AFL-CIO v. National  
Labor  Relati ons  Board . C. A. 9th Cir. Certiorari de-
nied. Mr . Justic e  Douglas , Mr . Justice  Brennan , and 
Mr . Justice  White  would grant certiorari. Reported 
below: 491 F. 2d 367.

No. 73-1644. Arends  v . Arends . Sup. Ct. Utah. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Mr . Justic e  
Douglas  would grant certiorari. Reported below: 30 
Utah 2d 328,517 P. 2d 1019.

No. 73-1648. Ivano v v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Mr . Justi ce  Douglas , Mr . Jus -
tice  Brennan , and Mr . Justice  Stew art  would grant 
certiorari. Mr . Just ice  Marshall  took no part in the 
consideration or decision of this petition. Reported be-
low: 494 F. 2d 593.
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No. 73-1655. Ruhm  v . Turner , Sherif f , et  al . 
C. A. 10th Cir. Application for bail presented to Mr . 
Just ice  White , and by him referred to the Court, de-
nied. Certiorari denied. See Molinaro v. New Jersey, 
396 U. S. 365 (1970).

No. 73-1657. Estat e of  Meade  et  al . v . Commis -
sio ner  of  Inter nal  Revenue . C. A. 5th Cir. Certio-
rari denied. Mr . Justic e  Douglas , Mr . Justice  Stew -
art , and Mr . Justic e  White  would grant certiorari. Re-
ported below: 489 F. 2d 161.

No. 73-1688. Cronrath  v . Johns on . C. A. 3d Cir. 
Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Mr . Justice  Douglas  
and Mr . Justice  Blackmu n  would grant certiorari. Re-
ported below : 488 F. 2d 820.

No. 73-1693. Commiss ioner  of  Internal  Revenue  
v. Mutual  Benef it  Life  Insu ranc e  Co . C. A. 3d Cir. 
Certiorari denied. Mr . Just ice  White  took no part in 
the consideration or decision of this petition. Reported 
below: 488 F. 2d 1101.

No. 73-1753. In  re  Estat e of  Cass idy  et  al . Sup. 
Jud. Ct. Me. Certiorari and other relief denied. Re-
ported below: 313 A. 2d 435.

No. 73-1772. Southern  Californi a  Gas  Co . v . Fed -
eral  Power  Commis sion ;

No. 73-1776. Pacific  Gas  & Electric  Co . v . Federal  
Power  Commis si on ;

No. 73-1790. San  Diego  Gas  & Electric  Co . v . Fed -
eral  Power  Commis si on  ; and

No. 73-1825. City  of  Willcox  et  al . v . Federal  
Power  Commis sion . C. A. D. C. Cir. Certiorari denied. 
Mr . Justice  Powe ll  took no part in the consideration or 
decision of these petitions. Reported below: 161 U. S. 
App. D. C. 6, 494 F. 2d 925.
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No. 73-1672. United  States  v . Bankers  Trust  Co. 
et  al ., Truste es . C. A. 3d Cir. Motion to substitute 
Bank of New York et al. in place of Morgan Guaranty 
Trust Company of New York as parties respondent 
granted. Certiorari denied. Reported below: 494 F. 2d 
270.

No. 73-1805. American  Dairy  of  Evansv ill e , Inc . v . 
Kraftc o Corp . C. C. P. A. Certiorari denied. Mr . 
Justic e  Powell  took no part in the consideration or de-
cision of this petition. Reported below: 487 F. 2d 1407.

No. 73-1846. Perry  v . Columbia  Broadcas ting  Sys -
tem , Inc ., et  al . C. A. 7th Cir. Certiorari denied. 
Mr . Justi ce  Powe ll  took no part in the consideration or 
decision of this petition. Reported below: 499 F. 2d 797.

No. 73-1789. Mr . Steak , Inc ., et  al . v . Edina  State  
Bank . C. A. 10th Cir. Motion of Stock Transfer Assn., 
Inc., for leave to file a brief as amicus curiae granted. 
Certiorari denied. Reported below: 487 F. 2d 640.

No. 73-1887. Triano  v . New  Jerse y . Super. Ct. 
N. J. Certiorari denied. Mr . Justice  Brennan  and 
Mr . Justice  Stewart  would grant certiorari.

No. 73-1925. Delp hi  Community  School  Building  
Corp . v . Northeastern  Insurance  Company  of  Hart -
ford  et  al . C. A. 7th Cir. Motion of Fred A. Mauck, 
Director of Insurance of Illinois, as Liquidator of Home 
Owners Insurance Co., for leave to file a brief as amicus 
curiae granted. Certiorari denied. Reported below: 
492 F. 2d 268.

No. 73-2014. Miss ouri  Portl and  Cement  Co . v . 
Cargill , Inc . C. A. 2d Cir. Certiorari denied. Mr . 
Justice  Douglas  and Mr . Justic e  Brennan  would grant 
certiorari. Mr . Justice  Blackmun  took no part in the 
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consideration or decision of this petition. Reported be-
low: 498 F. 2d 851.

No. 73-2038. Churchi ll  Area  School  Distr ict  et  
al . v. Hoots  et  al . C. A. 3d Cir. Motion of respondents 
Knight et al. for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 495 F. 
2d 1095.

No. 73-6601. Willi ams  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Mr . Justice  
Douglas  and Mr . Justic e Brennan  would grant 
certiorari.

No. 73-6636. Andrew s  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Stewart  would 
grant certiorari.

No. 73-6805. Gearin  v . Weyerhaeus er  Line . C. A. 
9th Cir. Motion of Apostleship of the Sea for leave to 
file a brief as amicus curiae granted. Certiorari denied.

No. 73-7079. Hardaway  v . Unite d  States . C. A. 
5th Cir. Certiorari denied as untimely filed. Mr . Jus -
tice  Douglas  and Mr . Justice  Stewart  would grant 
certiorari.

No. 74-10. Nes tle r  et  al . v . Richey , U. S. Dist rict  
Judge . C. A. D. C. Cir. Certiorari denied as untimely 
filed.

No. 74-27. Long  Island  Rail  Road  Co . v . Inters tate  
Comme rce  Commis si on  et  al . C. A. 2d Cir. Motion 
to consolidate with No. 74-360 [Long Island Rail Road 
Co. v. United States} and certiorari denied. Reported 
below: 487F. 2d 179.

No. 74-50. Henders on  et  al . v . Moye . C. A. 8th 
Cir. Certiorari denied. Mr . Justi ce  Powell  would 
grant certiorari. Reported below: 496 F. 2d 973.
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No. 74-89. Swank , Direct or , Depart ment  of  Pub -
lic  Aid  of  Illi nois  v . Rodrigu ez  et  al . C. A. 7th Cir. 
Motion of respondent Rodriguez for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported 
below: 496 F. 2d 1110.

No. 74-97. Diamond  et  al . v . Bland , Sherif f , et  al . 
Sup. Ct. Cal. Certiorari denied. Mr . Justic e  Douglas  
and Mr . Justic e Stewart  would grant certiorari. Re-
ported below: 11 Cal. 3d 331,521 P. 2d 460.

No. 74-102. Katz  v . Carte  Blanche  Corp . C. A. 
3d Cir. Certiorari denied. Mr . Justic e Douglas  took 
no part in the consideration or decision of this petition. 
Reported below: 496 F. 2d 747.

No. 74—129. Taub , Hummel  & Schnall , Inc . v . I. C. 
Herman  & Co., Inc . C. A. 2d Cir. Certiorari denied. 
The  Chief  Justi ce , Mr . Justic e  Stewart , and Mr . Jus -
tice  Blackmu n  would grant certiorari. Reported be-
low: 497 F. 2d 1301.
Rehearing Denied

No. 72-863. Fiorell a  et  al . v . United  State s , 417 
U. S. 917;

No. 72-1713. Secre tary  of  the  Navy  v . Avrech , 418 
U. S. 676;

No. 72-5278. Cox et  al . v . United  Stat es , 417 U. S. 
918;

No. 73-507. Hamling  et  al . v . United  State s , 418 
U. S. 87;

No. 73-781. Scherk  v. Alberto -Culver  Co ., 417 
U. S. 506;

No. 73-788. Brown  v . Unite d  Stat es , 418 U. S. 928;
No. 73-905. Talbe rt  v . United  States , 416 U. S. 

982; and
No. 73-908. Cote  v . United  States , 418 U. S. 954. 

Petitions for rehearing denied.
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No. 73-933. Parsons  et  al . v . Knopp  et  ux ., 417 
U. S. 908;

No. 73-1003. National  Indian  Youth  Council  et  
al . v. Bruce  et  al ., 417 U. S. 920;

No. 73-1075. Thevis  v . United  States , 418 U. S. 
932;

No. 73-1145. Techn ical  Develop ment  Corp , et  al . 
v. Unite d  States , 416 U. S. 983;

No. 73-1222. Tidewater  Oil  Co . v . Unite d  State s  
et  al ., 418 U. S. 906;

No. 73-1224. Phill ips  Petroleum  Co . v . United  
States  et  al ., 418 U. S. 906 ;

No. 73-1284. Mervin  v . Federal  Trade  Commis -
si on , 417 U. S. 930;

No. 73-1355. Kuntz  Weiler  v. United  States , 417 
U. S. 910;

No. 73-1361. Baldridge  et  al . v . Hadley  et  al ., 417 
U. S. 910;

No. 73-1429. Lowe  et  al . v . Union  Oil  Co . of  Cali -
for nia  et  al ., 417 U. S. 931 ;

No. 73-1463. Konigs berg  et  al . v . Nixon , 417 U. S. 
931;

No. 73-1480. Umphrey  et  al . v . Mc Graw -Edison  
Co., 417 U. S. 912;

No. 73-1482. Manzardo  et  al . v . Pullman  Co . et  
al ., 417 U. S. 912;

No. 73-1487. De Michele  et  ux . v . Comm is si oner  
of  Internal  Revenue , 417 U. S. 968;

No. 73-1529. General  Tire  & Rubber  Co . v . Fire -
st one  Tire  & Rubber  Co ., 417 U. S. 932;

No. 73-5265. Kokoszka  v . Belf ord , Trust ee  in  
Bankruptc y , 417 U. S. 642;

No. 73-5547. Huguez  v . Calif ornia , 418 U. S. 905; 
and

No. 73-6298. Frazi er  v . Commi ssione r  of  Inter nal  
Revenue , 416 U. S. 990. Petitions for rehearing denied.
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No. 73-6305. O’Brien  v . Califor nia , 417 U. S. 936;
No. 73-6328. O’Kell y  v . Iowa , 417 IT. S. 936;
No. 73-6397. Sims  v . Utah , 417 U. S. 970;
No. 73-6447. Mc Kernie  v . United  States . 417 U. S. 

934;
No. 73-6518. Crandall  v . Texas , 417 U. S. 902;
No. 73-6519. Winkfiel d  v . Ohio , 417 U. S. 902;
No. 73-6525. Mendes  v . Railw ay  Expres s  Agency , 

Inc ., et  al ., 417 U. S. 916;
No. 73-6570. Hall  v . Alabama , 417 U. S. 917;
No. 73-6597. Carter  v . Este lle , Correct ions  Di-

rector , et  al ., 417 U. S. 966;
No. 73-6615. Lane  v . Kern , Sheriff , 417 U. S. 972;
No. 73-6619. Hunter  v . Appellate  Court  of  Illi -

nois , First  Dis trict , Fourth  Divis ion , et  al ., 417 U. S. 
966;

No. 73-6653. Bartos  v . Brigham  Young  Univers ity  
et  al ., 417 U. S. 973;

No. 73-6654. Sangs ter  v . Unite d  Stat es , 417 U. S. 
950; and

No. 73-6688. Kaplan  v . Ass ociat ed -East  Mortgage  
Co., 417 U. S. 950. Petitions for rehearing denied.

No. 73-740. Chicago  & Suburban  Refus e  Dis pos al  
Assn , et  al . v . A. Cherney  Disp osal  Co . et  al ., 414 
U. S. 1131;

No. 73-1091. Peachtree  News  Co ., Inc . v . United  
Stat es , 418 U. S. 932 ;

No. 73-1161. Paris  Adult  Theatre  I et  al . v . 
Slaton , Distr ict  Attorney , et  al ., 418 U. S. 939;

No. 73-1388. Mead  et  al . v . Horvitz  Publi shing  
Co. et  al ., 416 U. S. 985; and

No. 73-5150. O’Brien  v . Califor nia , 414 U. S. 1006. 
Motions for leave to file petitions for rehearing denied.
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No. 73-5863. Valley  v . United  States , 416 U. S. 
936; 417 U. S. 927; and

No. 73-6195. Sayles  v . Gese ll , U. S. Distr ict  Judge , 
416 U. S. 934 ; 417 U. S. 937. Motions for leave to file 
second petitions for rehearing denied.

No. 73-6589. Sayles  v . Sirica , U. S. Dis trict  Judge , 
et  al ., 417 U. S. 943. Petition for rehearing and other 
relief denied.

Octob er  21, 1974

Affirmed on Appeal
No. 73-1371. New  York  on  Behalf  of  New  York  

Count y  et  al . v . United  States  et  al . ; and
No. 73-1740. New  York  on  Behalf  of  New  York  

County  et  al . v . United  States  et  al . Affirmed on 
appeals from D. C. D. C.

No. 74-183. Kopli n  et  al . v . Village  of  Hins dale  
et  al . Affirmed on appeal from D. C. N. D. Ill.

No. 74-194. Wall  et  al . v . Hardwi ck  et  al . ; and
No. 74-196. Hardwi ck  et  al . v . Wall  et  al . 

Affirmed on appeals from D. C. N. D. Ga. Reported 
below: 379 F. Supp. 175.

No. 73-1612. Luetkemeyer  et  al . v . Kaufma nn  et  
al . Affirmed on appeal from D. C. W. D. Mo. Re-
ported below: 364 F. Supp. 376.

Mr . Justice  White , joined by The  Chief  Justice , 
dissenting.

Missouri provides bus transportation to school for 
public school children, but not for private school chil-
dren, living specified distances from their schools. Mo. 
Rev. Stat. §§ 167.231, 167.251, 163.161 (1969). Appel-
lant Urban Luetkemeyer, a Missouri taxpayer, sends his 
children, in accordance with his religious conscience, to
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a school related to the Roman Catholic Church. He 
brought this lawsuit claiming that that the denial of bus 
transportation to parochial school children violates his 
and his children’s due process, equal protection, and free 
exercise rights. The District Court, Judge Gibson dis-
senting, ruled in favor of appellees, and this Court now 
summarily affirms.

In Everson v. Board of Education, 330 U. S. 1 (1947), 
the Court upheld a state statute authorizing local school 
districts to provide bus transportation to school for paro-
chial school children. This case presents the question 
whether in some circumstances a State may be consti-
tutionally compelled to provide such transportation. 
This Court has never ruled on this question. Cf. Nor-
wood v. Harrison, 413 U. S. 455, 462 (1973); Everson N. 
Board of Education, supra, at 16.

In Everson the Court noted that persons could not be 
excluded by a State “because of their faith, or lack of it, 
from receiving the benefits of public welfare legislation.” 
Ibid, (emphasis in original). The Court found that the 
New Jersey statute in question “does no more than pro-
vide a general program to help parents get their children, 
regardless of their religion, safely and expeditiously to 
and from accredited schools.” Id., at 18. Clearly this 
Court viewed the program of bus transportation as a 
service “so separate and so indisputably marked off from 
the religious function . .that it could not be considered 
aid to religious schools in violation of the Establishment 
Clause. Ibid. See also Committee for Public Educa-
tion & Religious Liberty n . Nyquist, 413 U. S. 756, 781- 
782 (1973); Board of Education v. Allen, 392 U. S. 236, 
242 (1968).

The District Court in this case rejected appellants’ 
equal protection claim on the ground that the Missouri 
program, in excluding private school children from the 
bus service, was in pursuit of a valid state interest in 
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“maintaining a very high wall between church and state.” 
364 F. Supp. 376, 383 (WD Mo. 1973). The enforce-
ment of church-state separation could in many instances 
be a valid state interest, but after Everson it would 
be difficult to assert that refusal to extend busing to 
parochial school children, without more, furthers a legiti-
mate state interest in avoiding church-state entangle-
ments. On the contrary, the “benefits of public welfare 
legislation”—here a “general program to help parents 
get their childen . . . safely and expeditiously to and 
from accredited schools,” Everson, supra, at 16, 18— 
seem to be denied because certain students are seeking 
religious training. Without a valid interest supporting 
the different treatment accorded public school and paro-
chial school students, that classification would violate 
federal equal protection principles. Moreover, the arbi-
trariness of the denial of a general public service raises 
the question whether the State has not become the “ad-
versary” of the religion and has placed burdens on ap-
pellants’ free exercise rights.

I would note probable jurisdiction and set this case for 
argument.

No. 73-1718. Franchise  Tax  Board  of  Calif ornia  
et  al . v. United  Ameri cans  for  Public  Schools  et  al . 
Affirmed on appeal from D. C. N. D. Cal.

Mr . Justice  White , joined by The  Chief  Just ice  
and Mr . Justi ce  Rehnquis t , dissenting.

The District Court struck down the California statute 
providing state income-tax reductions for taxpayers send-
ing their children to nonpublic schools. The Court sum-
marily affirms this judgment. For the reasons stated in 
my dissent in Committee for Public Education & Re-
ligious Liberty v. Nyquist, 413 U. S. 756, 813-824 (1973), 
I disagree and respectfully dissent.
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No. 74-377. Kanapaux  v . Ellisor , Director , South  
Carolin a  State  Elect ion  Commis si on , et  al . Appeal 
from D. C. S. C. Motions of John C. West et al. and 
Charles D. Ravenel for leave to file briefs as amici curiae 
granted. Judgment affirmed.

Appeals Dismissed
No. 73-7028. Bulgre n  v . Califor nia . Appeal from 

Sup. Ct. Cal. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 74-143. Camp  et  al . v . Straug hn , Director , De -
part ment  of  Revenue , et  al . Appeal from Sup. Ct. 
Fla. dismissed for want of substantial federal question. 
Reported below: 293 So. 2d 689.

No. 74-148. Southern  Hauler s , Inc . v . Depart -
ment  of  Public  Safet y  et  al . Appeal from Sup. Ct. 
Ala. dismissed for want of substantial federal question. 
Reported below: 292 Ala. 380, 295 So. 2d 242.

No. 74-192. City  of  Virginia , Minnesot a , et  al . v . 
Nyberg  et  al . Appeal from C. A. 8th Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certi-
orari denied. Mr . Justice  White  would postpone ques-
tion of jurisdiction to hearing of case on the merits. Re-
ported below: 495 F. 2d 1342.

Certiorari Granted—Vacated and Remanded
No. 73-2047. Buck  et  al . v . Impeach  Nixon  Com -

mit tee  et  al . C. A. 7th Cir. Certiorari granted, judg-
ment vacated, and case remanded to ascertain whether a 
case or controversy still exists, and, if so, for reconsidera-
tion in light of Lehman v. City of Shaker Heights, 418 
U. S. 298 (1974). Reported below: 498 F. 2d 37.
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No. 73-6795. Hayles  v . Unite d  States . C. A. 5th 
Cir. Motion for leave to proceed in forma pauperis and 
certiorari granted. Upon representation of the Solicitor 
General set forth in his brief for the United States filed 
September 19, 1974, judgment of the United States Court 
of Appeals for the Fifth Circuit vacated and case re-
manded to the United States District Court for the 
Southern District of Texas to permit the Government to 
dismiss the charges against petitioner. The  Chief  Jus -
tice , Mr . Justice  White , and Mr . Justice  Rehnqui st  
dissent. Reported below: 492 F. 2d 125.

Miscellaneous Orders
No. 73-296. Huff man  et  al . v . Pursu e , Ltd . Appeal 

from D. C. N. D. Ohio. [Probable jurisdiction noted, 
415 U. S. 974.] Brief for appellants does not comply 
with this Court’s Rules 39 and 40 with respect to con-
ciseness, statement of questions without unnecessary 
detail, and printing of appendices thereto. Accordingly, 
as provided in paragraph 5 of Rule 40, brief of appellants 
is hereby stricken. Counsel for appellants may file a 
brief complying with the Rules within 20 days of the 
date of this order. Oral argument will be allowed only 
by counsel who have filed briefs that conform to the 
Rules. Mr . Just ice  Douglas  dissents.

No. 73-1004. Southeas tern  Promotions , Ltd . v . 
Conrad  et  al . C. A. 6th Cir. [Certiorari granted, 415 
U. S. 912.] Motion of Charles H. Keating, Jr., for leave 
to file a brief as amicus curiae denied.

No. 73-1446. Roe  et  al . v . Doe . Ct. App. N. Y. 
[Certiorari granted, 417 U. S. 907.] Motion of American 
Civil Liberties Union et al. for leave to file a brief as 
amici curiae denied. Motions of Association of American 
Publishers, Inc., and American Psychiatric Assn, et al. 
for leave to file briefs as amici curiae granted.
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No. 73-6033. Roe  et  al . v . Norton , Commis sioner  
of  Welfar e . Appeal from D. C. Conn. [Probable jur-
isdiction noted, 415 U. S. 912.] Motion of children of 
appellants for divided argument with appellants and for 
additional time for oral argument granted, and 10 addi-
tional minutes allotted for that purpose. Appellee also 
allotted 10 additional minutes for oral argument.

No. 74—167. United  States  Railway  Assn . v . Con -
necti cut  Genera l  Insurance  Corp , et  al . Appeal from 
D. C. E. D. Pa. [Probable jurisdiction noted, ante, p. 
802.] Motion of Trustees of Reading Co. for leave to 
file a brief as amicus curiae granted.
Probable Jurisdiction Noted or Postponed

No. 73-1461. Stanton  v . Stanton . Appeal from 
Sup. Ct. Utah. Probable jurisdiction noted. Reported 
below: 30 Utah 2d 315, 517 P. 2d 1010.

No. 73-1933. Unit ed  States  v . Citiz ens  & Southern  
Natio nal  Bank  et  al . Appeal from D. C. N. D. Ga. 
Probable jurisdiction noted. Reported below: 372 F. 
Supp. 616.

No. 73-6587. Herring  v . New  York . Appeal from 
App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Motion of ap-
pellant for leave to proceed in forma pauperis granted. 
Probable jurisdiction noted. Reported below: 43 App. 
Div. 2d 816, 351 N. Y. S. 2d 368.

No. 73-6739. Costar elli  v . Massachuse tts . Appeal 
from Municipal Ct. of Boston. Motion for leave to pro-
ceed in forma pauperis granted. Further consideration 
of question of jurisdiction postponed to hearing of case 
on the merits.
Certiorari Granted

No. 73-1531. Johnson  et  al . v . Mis si ss ippi et  al . 
C. A. 5th Cir. Certiorari granted. Reported below: 488 
F. 2d 284.
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No. 74-8. O’Connor  v . Donaldson . C. A. 5th Cir. 
Certiorari granted. Reported below: 493 F. 2d 507.

No. 73-1994. Vella  v . Ford  Motor  Co . C. A. 6th 
Cir. Certiorari granted limited to Question 1 presented 
by the petition which reads as follows: “Is a disabled 
seaman who contracted by trauma a permanent disease 
while in the service of a vessel entitled to maintenance 
and cure payments during the interim between the period 
the incident occurred and the time the disease was med-
ically diagnosed and proclaimed incurable?” Reported 
below: 495 F. 2d 1374.

No. 73-1995. Breed , Direc tor , Califo rnia  Youth  
Authorit y v . Jones . C. A. 9th Cir. Motion of re-
spondent for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 497 F. 2d 1160.

No. 73-2055. Secur iti es  Inves tor  Prote cti on  Corp . 
v. Barbo ur  et  al . C. A. 6th Cir. Certiorari granted 
limited to the following questions:

1. Whether customers of a Member have an implied 
private right of action to compel SIPC to meet its alleged 
obligations to them under the Act, despite § 7 (b) thereof 
which grants that right only to the Securities and Ex-
change Commission?

2. If such a right of action can be implied, whether a 
receiver of a Member has standing to maintain it? 
Reported below: 496 F. 2d 145.

No. 73-6650. Brown  v . Illino is . Sup. Ct. Ill. Mo-
tion for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 56 Ill. 2d 312, 307 N. E. 2d 
356.

No. 74-107. Preiser , Commi ssione r  of  Correctional  
Servi ces  of  New  York , et  al . v . Newki rk . C. A. 2d 
Cir. Motion of respondent for leave to proceed in forma 
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pauperis and certiorari granted. In addition to question 
presented by the petition, parties are directed to brief 
and argue question of mootness. Reported below: 499 F. 
2d 1214.

No. 74-175. Midden dorf , Secre tary  of  the  Navy , 
et  al . v. Henry  et  al . ; and

No. 74k5176. Henry  et  al . v . Midde ndorf , Secretary  
of  the  Navy , et  al . C. A. 9th Cir. Motion of peti-
tioner in No. 74-5176 for leave to proceed in forma 
pauperis granted. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Re-
ported below: 493 F. 2d 1231.
Certiorari Denied. (See also Nos. 73-7028 and 74r-192, 

supra.)
No. 73-1578. Iveli  v. Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 492 F. 2d 1237.
No. 73-1663. Gardner  v . United  States ; and
No. 73-6631. Sano  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 493 F. 2d 1399.
No. 73-1809. Unite d  States  v . Bradshaw . C. A. 

4th Cir. Certiorari denied. Reported below: 490 F. 
2d 1097.

No. 73-1838. Cris ler , Commis sioner  of  Public  
Safety  of  Miss iss ipp i , et  al . v . Morrow  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 491 F. 2d 
1053.

No. 73-1878. Zane  et  al . v . Unite d  States ; and
No. 73-1901. Persk y  v . Unite d  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 495 F. 2d 683.

No. 73-1922. Firs t  Pres byt eri an  Church  of  For -
es t  Park  et  al . v . Lowe  et  al . Sup. Ct. Ill. Certiorari 
denied. Reported below: 56 Ill. 2d 404, 308 N. E. 2d 
801.
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No. 73-1930. Jeffri es  v . United  States . Ct. App. 
D. C. Certiorari denied. Reported below: 315 A. 2d 
163.

No. 73-1952. Tosin i v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 495 F. 2d 
1371.

No. 73-1955. Amos  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 496 F. 2d 1269.

No. 73-1960. Angiulo  v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 497 F. 2d 440.

No. 73-1975. Ferraro  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 497 F. 2d 922.

No. 73-1988. Texas  City  Dike  & Mari na , Inc . v . 
Brennan , Secretary  of  Labor . C. A. 5th Cir. Certio-
rari denied. Reported below: 492 F. 2d 1115.

No. 73-2003. Spiegel , Inc . v . Federa l  Trade  Com -
miss ion . C. A. 7th Cir. Certiorari denied. Reported 
below: 494 F. 2d 59.

No. 73-2009. Savard  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 490.

No. 73-2032. Local  399, Internati onal  Brother -
hood  of  Elec tri cal  Workers , AFL-CIO v. National  
Labor  Relatio ns  Board . C. A. 7th Cir. Certiorari 
denied. Reported below: 499 F. 2d 56.

No. 73-2036. Inquip co , Inc ., dba  Indus tri al  Equip -
ment  Co., et  al . v. Commerce  Union  Bank . Ct. App. 
Tenn. Certiorari denied. Reported below: 515 S. W. 
2d 651.

No. 73-2046. Five  Smith s , Inc . v . Hollaw ay  et  al . 
Temp. Emerg. Ct. App. Certiorari denied. Reported 
below: 499 F. 2d 1321.
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No. 73-2054. Hudson  Berlind  Corp . v . National  
Labor  Relati ons  Board . C. A. 2d Cir. Certiorari de-
nied. Reported below: 494 F. 2d 1200.

No. 73-2067. Simp son  v . Simps on . C. A. 5th Cir. 
Certiorari denied. Reported below: 490 F. 2d 803.

No. 73-6682. Martinez -Miramontes  v . United  
States . C. A. 9th Cir. Certiorari denied. Reported 
below: 494F. 2d 808.

No. 73-6774. Ephrai m v . Este lle , Correc tions  Di-
rect or . C. A. 5th Cir. Certiorari denied. Reported be-
low: 491 F. 2d 1405.

No. 73-6807. Bowd en  v . United  States ;
No. 73-6842. Adams  v . Unite d  States  ; and
No. 73-6906. Jenkins  v . United  Stat es . C. A. 9th 

Cir. Certiorari denied.

No. 73-6841. Rosoto  et  al . v . Calif ornia . Sup. 
Ct. Cal. Certiorari denied. Reported below: 10 Cal. 3d 
939, 519 P. 2d 1065.

No. 73-6846. Penic k  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 496 F. 2d 1105.

No. 73-6885. Downe n  et  al . v . United  States . C. A. 
10th Cir. Certiorari denied. Reported below: 496 F. 2d 
314.

No. 73-6901. Hodge  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 493 F. 2d 1399.

No. 73-6924. Garcia  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 492 F. 2d 395.

No. 73-6927. Mitche ll  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 9.
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No. 73-6960. Wynn  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 73-6962. Hill  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 73-6967. Villone  v . United  States ; and
No. 73-7002. Palme ri  v . Unite d  States . C. A. 9th 

Cir. Certiorari denied.

No. 73-6970. Caulton  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 498 F. 2d 412.

No. 73-6974. Torres  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 489 F. 2d 753.

No. 73-6976. Rodriguez -Gonzalez  v . United  State s . 
C. A. 5th Cir. Certiorari denied. Reported below: 495 
F. 2d 1371.

No. 73-6977. Brooks  v . Blackledge , Warden . C. A. 
4th Cir. Certiorari denied.

No. 73-6979. Brooks  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 495 F. 2d 
1371.

No. 73-6984. Whit tin gton  v . Unite d States . 
C. A. 5th Cir. Certiorari denied. Reported below: 493 
F. 2d 460.

No. 73-7000. Huntley  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 495 F. 2d 
1370.

No. 73-7009. Kilgarif f v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 73-7011. Weems  v . United  States . C. A. 4th 
Cir. Certiorari denied.
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No. 73-7016. Viera  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-7021. How ard  v . United  States  et  al . C. A. 
10th Cir. Certiorari denied.

No. 73-7023. West  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 494 F. 2d 1314.

No. 73-7034. Clark  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 501 F. 2d 492.

No. 73-7043. Ruiz v. United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 494 F. 2d 1.

No. 73-7044. Dorrough  v . Congress  of  the  United  
Stat es . C. A. D. C. Cir. Certiorari denied.

No. 73r-7048. James  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 495 F. 2d 434.

No. 73-7052. Ward  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 497 F. 2d 922.

No. 73-7053. Bailley  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 162 U. S. App. 
D. C. 19, 495 F. 2d 1075.

No. 73-7056. Marshall  v . United  States . C. A. 
7th Cir. Certiorari denied. Reported below: 495 F. 
2d 1375.

No. 73-7057. Dishe r  et  al . v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Reported below: 497 F. 2d 
1265.

No. 73-7062. Kopp  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied.

No. 73-7065. Bodey  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 495 F. 2d 1370.
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No. 73-7068. Bowdach  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 494 F. 2d 1172.

No. 73-7072. Crowder  v . Whitehe ad  et  al . C. A. 
9th Cir. Certiorari denied.

No. 73-7078. Gish er  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 498 F. 2d 1403.

No. 73-7083. Ferguson  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Reported below: 162 
U. S. App. D. C. 268, 498 F. 2d 1001.

No. 73-7100. Smith  v . United  States . C. A. 4th 
Cir. Certiorari denied.

No. 74-38. Yokozek i v . State  Bar  of  Califor nia . 
Sup. Ct. Cal. Certiorari denied. Reported below: 11 
Cal. 3d 436, 521 P. 2d 858.

No. 74-42. Cubic  Corp . v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-46. Equit y  Securit ies  Corp , et  al . v . El  
Khadem . C. A. 9th Cir. Certiorari denied. Reported 
below: 494 F. 2d 1224.

No. 74-60. Tille m v . New  Jersey . Super. Ct. N. J. 
Certiorari denied. Reported below: 127 N. J. Super. 421, 
317 A. 2d 738.

No. 74-64. Abate  et  al . v . Pitt sburgh  Plate  Glass  
Co. et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 494 F. 2d 799.

No. 74-72. Fletcher  v . Ameri can  Securit y & 
Trust  Co ., Trust ee . C. A. 4th Cir. Certiorari denied. 
Reported below: 490 F. 2d 481.

No. 74-79. Howard  v . Pennsylvania . Super. Ct. 
Pa. Certiorari denied. Reported below: 226 Pa. Super. 
22, 312 A. 2d 54.
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No. 74-82. Kittyhaw k , Ltd ., et  al . v . City  of  
Middletow n , Ohio , et  al . Sup. Ct. Ohio. Certiorari 
denied.

No. 74—86. Leonard  v . Strauss . App. Term, Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 74-113. Keys  v . Sawyer . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 496 F. 2d 876.

No. 74-130. Motoris ts  Mutual  Insurance  Co . v . 
Simp son , Adminis tratr ix , et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 494 F. 2d 850.

No. 74-134. Hols app le , a  Minor , by  Holsapp le  v . 
Woods , Supe rinten dent , Odin  Community  Unit  
School  Dis trict  No . 700, et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 500 F. 2d 49.

No. 72-1727. Valen  v . United  States . C. A. 3d 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 479 F. 2d 467.

No. 73-1950. Wallis  v . O’Kier . C. A. 10th Cir. 
Certiorari denied. Mr . Justice  Dougla s would grant 
certiorari. Reported below: 491 F. 2d 1323.

No. 73-2062. Three  Aff iliate d  Tribe s  of  the  Fort  
Berthold  Reserv ation  v . United  States . Ct. Cl. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari.

No. 73-6760. Robins on  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 65 N. J. 273, 321 A. 
2d 234.

No. 73-6909. White  v . United  States . C. A. 5th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 493 F. 2d 3.
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No. 73-7022. Corbin  v . United  States . C. A. 4th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 498 F. 2d 1398.

No. 74—106. Alberto -Culver  Co. et  al . v . La Maur , 
Inc . C. A. 8th Cir. Certiorari denied. Mr . Justice  
Douglas  would grant certiorari. Reported below: 496 
F. 2d 618.

No. 74-5058. Baker  v . United  States . C. A. 4th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 495 F. 2d 1370.

No. 73-1477. Price  v . Virginia . Sup. Ct. Va. Cer-
tiorari denied. Mr . Justic e  Douglas , being of the view 
that any state or federal ban on, or regulation of, ob-
scenity is prohibited by the Constitution, Miller v. Cali-
fornia, 413 U. S. 15, 42-47 (Dougla s , J., dissenting); 
Paris Adult Theatre I v. Slaton, 413 U. S. 49, 70-73 
(Douglas , J., dissenting), would grant certiorari in this 
case and summarily reverse the judgment. Reported be-
low: 214 Va. 490,201 S. E. 2d 798.

Mr . Justice  Brennan , with whom Mr . Justice  Stew -
art  and Mr . Justice  Marshall  join, dissenting.

Petitioner, the manager of a movie theater, was con-
victed in the Corporation Court of the city of Danville, 
Va., of exhibiting an allegedly obscene motion picture 
entitled “Anomalies.” The statute under which he was 
convicted, Va. Code Ann. § 18.1-230 (Supp. 1973), pro-
vides in pertinent part:

“Every person who knowingly ... [p]reduces, pro-
motes, prepares, presents, manages, directs, carries on 
or participates in, any obscene exhibitions or perform-
ances, including the exhibition or performance of any 
obscene motion picture . . . shall be guilty of a 
misdemeanor.”
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As used in that section:
“The word ‘obscene’ . . . shall mean that which 

considered as a whole has as its dominant theme or 
purpose an appeal to prurient interest, that is, 
a shameful or morbid interest in nudity, sex or ex-
cretion, and if it goes substantially beyond customary 
limits of candor in description or representation of 
such matters.” § 18.1-227 (1960).

The Virginia Supreme Court affirmed the conviction. 
This Court granted certiorari, vacated the judgment, and 
remanded the case to the Virginia Supreme Court for 
further consideration in light of Miller v. California, 413 
U. S. 15 (1973), and companion cases. 413 U. S. 912. 
On remand, the Virginia Supreme Court again affirmed 
the conviction.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that consti-
tutional standard, § 18.1-230, as it incorporates the defi-
nition of “obscene” in § 18.1-227, is constitutionally over-
broad and therefore invalid on its face. For the reasons 
stated in my dissent in Miller v. California, supra, at 
47, and because the judgment of the Virginia Supreme 
Court was rendered after Miller, I would reverse.*  In 
that circumstance, I have no occasion to consider whether 
the other questions presented merit plenary review. See 

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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Heller v. New York, 413 U. S. 483, 494 (1973) (Bren -
nan , J., dissenting).

Finally, it does not appear from the petition and re-
sponse that the obscenity of the disputed material was 
adjudged by applying local community standards. 
Based on my dissent in Hamling v. United States, 418 
U. S. 87, 141 (1974), I believe that, consistent with the 
Due Process Clause, petitioner must be given an oppor-
tunity to have his case decided on, and to introduce evi-
dence relevant to, the legal standard upon which his con-
viction has ultimately come to depend. Thus, even on its 
own terms, the Court should vacate the judgment below 
and remand for a determination whether petitioner should 
be afforded a new trial under local community standards.

No. 73-1526. Cangi ano  v . United  States . C. A. 
2d Cir. Certiorari denied. Mr . Justice  Dougla s , being 
of the view that any state or federal ban on, or regula-
tion of, obscenity is prohibited by the Constitution, 
Miller v. California, 413 U. S. 15, 42-47 (Douglas , J., 
dissenting); Paris Adult Theatre I v. Slaton, 413 U. S. 
49, 70-73 (Douglas , J., dissenting), would grant certio-
rari in this case and summarily reverse the judgment. 
Reported below: 491 F. 2d 906.

Mr . Justice  Brennan , with whom Mr . Just ice  Stew -
art  and Mr . Justice  Marsh all  join, dissenting.

Petitioner was convicted in the United States District 
Court for the Eastern District of New York of transport-
ing allegedly obscene materials in interstate commerce 
for the purpose of sale in violation of 18 U. S. C. § 1465, 
which provides in pertinent part as follows:

“Whoever knowingly transports in interstate or 
foreign commerce for the purpose of sale or distri-
bution any obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, film, paper, letter, writing, print, 
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silhouette, drawing, figure, image, cast, phonograph 
recording, electrical transcription or other article 
capable of producing sound or any other matter of 
indecent or immoral character, shall be fined not 
more than $5,000 or imprisoned not more than five 
years, or both.”

The Court of Appeals for the Second Circuit affirmed, 
491 F. 2d 906 (1974).

I adhere to my dissent in United States n . Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, which is similar in scope to § 1465,1 expressed the 
view that “[w] hatever the extent of the Federal Govern-
ment’s power to bar the distribution of allegedly obscene 
material to juveniles or the offensive exposure of such 
material to unconsenting adults, the statute before us is 
clearly overbroad and unconstitutional on its face.” 413 
U. S., at 147-148. For the reasons stated in my dissent 
in Miller v. California, 413 U. S. 15, 47 (1973), I would 
therefore grant certiorari, and, since the judgment of the 
Court of Appeals for the Second Circuit was rendered 
after Orito, reverse.*  In that circumstance, I have no 
occasion to consider whether the other questions pre-
sented merit plenary review. See Heller v. New York, 
413 U. S. 483, 494 (1973) (Brennan , J., dissenting).

Finally, it does not appear from the petition and re-
sponse that the obscenity of the disputed materials was 
adjudged by applying local community standards. 
Based on my dissent in Hamling v. United States, 418 
U. S. 87, 141 (1974), I believe that, consistent with the 
Due Process Clause, petitioner must be given an oppor-
tunity to have his case decided on, and to introduce evi-
dence relevant to, the legal standard upon which his con-

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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viction has ultimately come to depend. Thus, even on its 
own terms, the Court should vacate the judgment below 
and remand for a determination whether petitioner 
should be afforded a new trial under local community 
standards.

No. 73-1548. Winsl ow  v . Virgini a . Sup. Ct. Va. 
Certiorari denied. Mr . Just ice  Douglas , being of the 
view that any state or federal ban on, or regulation of, 
obscenity is prohibited by the Constitution, Miller v. 
California, 413 U. S. 15, 42-47 (Douglas , J., dissenting); 
Paris Adult Theatre I v. Slaton, 413 U. S. 49, 70-73 
(Douglas , J., dissenting), would grant certiorari in this 
case and summarily reverse the judgment.

Mr . Justice  Brennan , with whom Mr . Justice  Stew -
art  and Mr . Justice  Marshall  join, dissenting.

Petitioner was convicted in the Corporation Court of 
the city of Norfolk, Virginia, of selling and distributing 
an allegedly obscene movie and an allegedly obscene 
magazine. The statute under which he was convicted, 
Va. Code Ann. § 18.1-228 (Supp. 1973), provides in perti-
nent part:

“Every person who knowingly... [p]ublishes, sells, 
rents, lends, transports in intrastate commerce, or 
distributes or exhibits any obscene item . . . shall be 
guilty of a misdemeanor.”

As used in that section:
“The word ‘obscene’ . . . shall mean that which 

considered as a whole has as its dominant theme or 
purpose an appeal to prurient interest, that is, a 
shameful or morbid interest in nudity, sex or excre-
tion, and if it goes substantially beyond customary 
limits of candor in description or representation of 
such matters.” § 18.1-227 (1960).

The Supreme Court of Virginia affirmed by order on
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October 17, 1972. This Court granted certiorari, vacated 
the judgment of the Supreme Court of Virginia, and 
remanded the case for further consideration in light of 
Miller v. California, 413 U. S. 15 (1973), and companion 
cases. 413 U. S. 913. The Supreme Court of Virginia 
again affirmed the conviction.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I n . Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, § 18.1-228, as it incorporates the defi-
nition of “obscene” in § 18.1-227, is constitutionally 
overbroad and therefore invalid on its face. For the 
reasons stated in my dissent in Miller v. California, 
supra, at 47, and because the judgment of the Supreme 
Court of Virginia was rendered after Miller, I would 
reverse.*  In that circumstance, I have no occasion to 
consider whether the other questions presented merit 
plenary review. See Heller v. New York, 413 U. S. 483, 
494 (1973) (Brennan , J., dissenting).

No. 73-1562. Jones  v . United  States  et  al . C. A. 
9th Cir. Certiorari denied.

Mr . Justice  Dougla s , dissenting.
Petitioner, a lieutenant in the Air Force, was convicted 

by court-martial under Arts. 92 (failure to obey order or 
regulation), 10 U. S. C. § 892, and 134 (general article), 
10 U. S. C. § 934, of the Uniform Code of Military Justice.

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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His offense was “failure to do monitor duty.” Petition-
er’s punishment was a fine of $1,500, to be paid in six 
monthly installments to be deducted from his paycheck.1 
After exhausting his appeals, petitioner sought a writ of 
habeas corpus from the District Court, 28 U. S. C. § 2241, 
on the ground that Art. 92 is unconstitutionally vague. 
The writ was denied below on the sole ground that peti-
tioner was not in “custody” as required by § 2241.

In my view, the District Court should have treated pe-
titioner’s complaint as either one seeking a declaration 
that his punishment was not lawfully imposed, 28 U. S. C. 
§ 2201, or one to compel expunction of his conviction, 
28 U. S. C. § 1361, and reached the merits. Several 
Courts of Appeals have entertained actions to remove 
penalties imposed by military tribunals where the ag-
grieved plaintiffs were not confined, but presented con-
stitutional challenges to the imposition of punishment. 
See Kauffman n . Secretary of the Air Force, 135 U. S. 
App. D. C. 1, 415 F. 2d 991 (1969) (suit protesting dis-
charge and forfeiture of all pay and allowances); Ashe N. 
McNamara, 355 F. 2d 277 (CAI 1965) (suit to compel 
correction of dishonorable discharge); Smith v. McNa-
mara, 395 F. 2d 896 (CAIO 1968) (dishonorable dis-
charge) ; Mindes n . Seaman, 453 F. 2d 197 (CA5 1971) 
(protesting involuntary transfer to reserve status). See 
also Ragoni v. United States, 424 F. 2d 261 (CA3 1970) 
(bad-conduct discharge).2

1 The fine had not been fully paid when he filed the application 
for habeas corpus.

2 In addition, the Court of Claims has reviewed alleged consti-
tutional defects in a court-martial conviction in adjudicating claims 
for backpay, 28 U. S. C. § 1346; Augenblick v. United States, 180 Ct. 
Cl. 131, 377 F. 2d 586 (1967), rev’d on other grounds, 393 U. S. 348 
(1969). In the two Courts of Appeals decisions to reject nonhabeas 
review, it did not appear that the complainant was under a continu-
ing disability as a result of disciplinary action. In Davies v. Clifford,



ORDERS 909

907 Dougl as , J., dissenting

Petitioner’s lawsuit represents an effort to have his 
constitutional challenges to his conviction considered by 
an Art. Ill court. A determination of these claims by a 
federal court is an indispensable safeguard of the consti-
tutional rights of an accused subject to military process. 
While the military tribunals have responded to some 
constitutional claims of criminal defendants—self-incrim-
ination for example3—they have been less sensitive to 
others. We noted in O’Callahan v. Parker, 395 U. S. 258, 
265-266 (1969), that the military justice system has been 
ill-equipped to deal with claims of overbreadth and vague-
ness. The Uniform Code of Military Justice itself is 
fraught with opportunity for conflict between military 
authority and individual liberties. Articles 88 (con-
tempt toward officials), 10 U. S. C. §888, 133 (conduct 
unbecoming an officer and a gentleman), 10 U. S. C. § 933, 
and 134 (general article), 10 U. S. C. § 934, permit 
military authority to overbear protected individual ex-
pression. When this occurs, it is not surprising that mili-
tary tribunals, reared in a setting where obedience and 
conformity are the watchwords, should tend to come down 
on the side of authority.

Servicemen may challenge their confinement by habeas 
corpus to insure that constitutional objections to their

393 F. 2d 496 (CAI 1968), the court dismissed a suit to set aside a 
military conviction, but the dishonorable discharge it had produced 
had already been changed to an honorable one, and the plaintiff 
alleged no continuing penalty. In United States v. Carney, 406 F. 
2d 1328 (CA2 1969), the court dismissed a similar suit without 
mentioning the penalty.

3 A privilege against self-incrimination is codified in Art. 31 of the 
Uniform Code of Military Justice, 10 U. S. C. § 831. By interpreta-
tion it has been expanded to include the requirements of Miranda n . 
Arizona, 384 U. S. 436 (1966), by the Court of Military Appeals. See 
United States v. Tempia, 16 U. S. C. M. A. 629, 37 C. M. R. 249 
(1967).
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convictions received “fair consideration” before the mili-
tary tribunals. Burns v. Wilson, 346 U. S. 137, 144 
(1953). To withhold the same opportunity from serv-
icemen subjected to nonconfinement penalties raises a 
substantial federal question of a denial of equal 
protection. The absence of confinement does not render 
the punishment trivial. Penalties not involving im-
prisonment—discharges, forfeitures, demotions—are fre-
quently employed by military authorities, often with 
devastating effect upon the life and livelihood of the af-
fected serviceman. Judge Edgerton, writing for the 
Court of Appeals in Kauffman v. Secretary of the Air 
Force, supra, stated the need for an alternative mecha-
nism of review:

“To hold that collateral review is contingent on 
confinement in every case would arbitrarily condition 
the serviceman’s access to civilian review of consti-
tutional errors upon a factor unrelated to the gravity 
of the offense, the punishment, and the violations 
of the serviceman’s rights.” 135 U. S. App. D. C., 
at 6, 415 F. 2d, at 996.

Moreover, refusal to entertain petitioner’s lawsuit gives 
rise to the substantial constitutional question posed by 
denial of access to the federal courts. Whether the Con-
stitution permits Congress to forbid an Art. Ill court 
to review constitutional challenge to administrative 
penalties is a question the Court has not addressed ex-
plicitly. Instead the Court has construed statutory re-
view provisions to permit a limited scrutiny to assure fair 
proceedings, Estep v. United States, 327 U. S. 114 (1946); 
Kessler v. Strecker, 307 U. S. 22 (1939), and, on occasion, 
de novo determination of facts bearing upon constitu-
tional claims, see Ng Fung Ho v. White, 259 U. S. 276 
(1922); St. Joseph Stock Yards Co. v. United States, 298 
U. S. 38 (1936); Crowell v. Benson, 285 U. S. 22 (1932).
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See also 4 K. Davis, Administrative Law Treatise § 28.18 
(1958). To hold that petitioner here is not entitled to a 
judicial determination of the constitutional objection is 
to impute to Congress a deliberate exclusion of review 
for a class of convictions, a course fraught with constitu-
tional dangers which Congress has heretofore eschewed.

I would grant certiorari.

No. 73-1639. Sulaim an  et  al . v . United  States . 
C. A. 5th Cir. Certiorari denied. Mr . Just ice  Douglas , 
being of the view that any state or federal ban on, or 
regulation of, obscenity is prohibited by the Constitution, 
Miller v. California, 413 U. S. 15, 42-47 (Douglas , J., dis-
senting) ; Paris Adult Theatre I n . Slaton, 413 U. S. 49, 
70-73 (Douglas , J., dissenting), would grant certiorari 
in this case and summarily reverse the judgment. Re-
ported below: 490 F. 2d 78.

Mr . Justice  Brennan , with whom Mr . Justi ce  Stew -
art  and Mr . Justi ce  Marsh all  join, dissenting.

Petitioners were convicted in the United States Dis-
trict Court for the Southern District of Florida of using 
the mails to distribute allegedly obscene materials in 
violation of 18 U. S. C. § 1461, which provides in perti-
nent part as follows:

“Every obscene, lewd, lascivious, indecent, filthy 
or vile article, matter, thing, device, or substance; 
and—

“Every written or printed card, letter, circular, 
book, pamphlet, advertisement, or notice of any 
kind giving information, directly or indirectly, where, 
or how, or from whom, or by what means any of 
such mentioned matters, articles, or things may be 
obtained or made . . .
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“Is declared to be nonmailable matter and shall 
not be conveyed in the mails or delivered from any 
post office or by any letter carrier.

“Whoever knowingly uses the mails for the mail-
ing ... of anything declared by this section ... to 
be nonmailable . . . shall be fined not more than 
$5,000 or imprisoned not more than five years, or 
both . . .

The Court of Appeals for the Fifth Circuit affirmed, 490 
F. 2d 78 (1974).

I adhere to my dissent in United States n . Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, which is similar in scope to § 1461,1 expressed the 
view that “[w] hatever the extent of the Federal Govern-
ment’s power to bar the distribution of allegedly obscene 
material to juveniles or the offensive exposure of such 
material to unconsenting adults, the statute before us is 
clearly overbroad and unconstitutional on its face.” 413 
U. 8., at 147-148. For the reasons stated in my dissent 
in Miller v. California, 413 U. S. 15, 47 (1973), I would 
therefore grant certiorari, and, since the judgment of the 
Court of Appeals for the Fifth Circuit was rendered after 
Orito, reverse.*  In that circumstance, I have no occasion 
to consider whether the other questions presented merit 
plenary review. See Heller v. New York, 413 U. S. 483, 
494 (1973) (Brennan , J., dissenting).

Finally, it does not appear from the petition and 
response that the obscenity of the disputed materials was 
adjudged by applying local community standards. Based 
on my dissent in Handing n . United States, 418 U. S. 87, 
141 (1974), I believe that, consistent with the Due Process 
Clause, petitioners must be given an opportunity to have 

* Al though four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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their cases decided on, and to introduce evidence relevant 
to, the legal standard upon which their convictions have 
ultimately come to depend. Thus, even on its own 
terms, the Court should vacate the judgment below and 
remand for a determination whether petitioners should 
be afforded a new trial under local community standards.

No. 73-1682. Blank  v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari de-
nied. Mr . Justi ce  Dougla s , being of the view that any 
state or federal ban on, or regulation of, obscenity is pro-
hibited by the Constitution, Miller v. California, 413 
U. S. 15, 42-47 (Douglas , J., dissenting); Paris Adult 
Theatre I n . Slaton, 413 U. S. 49, 70-73 (Douglas , J., dis? 
sen ting), would grant certiorari in this case and summar-
ily reverse the judgment.

Mr . Justice  Brennan , with whom Mr . Justice  Stew -
art  and Mr . Just ice  Mars hall  join, dissenting.

Petitioner was convicted in the Municipal Court of 
Los Angeles of exhibiting an allegedly obscene motion 
picture in violation of Cal. Penal Code § 311.2 (a) (1970), 
which provides in pertinent part as follows:

“Every person who knowingly... exhibits to others, 
any obscene matter is guilty of a misdemeanor.”

As used in § 311.2:
“ ‘Obscene matter’ means matter, taken as a 

whole, the predominant appeal of which to the 
average person, applying contemporary standards, 
is to prurient interest, i. e., a shameful or 
morbid interest in nudity, sex, or excretion; and is 
matter which taken as a whole goes substantially 
beyond customary limits of candor in description or 
representation of such matters; and is matter which 
taken as a whole is utterly without redeeming social 
importance.” § 311 (a).
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On appeal to the Appellate Department of the Superior 
Court of California for the County of Los Angeles, the 
case was held to await this Court’s decisions in Kaplan n . 
California, 413 U. S. 115 (1973), and related cases. The 
Appellate Department then affirmed the conviction, and 
certification to the Court of Appeal was denied.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, § 311.2, as it incorporates the definition 
of “obscene matter” in § 311 (a), is constitutionally over-
broad and therefore invalid on its face. For the reasons 
stated in my dissent in Miller v. California, 413 U. S. 15, 
47 (1973), I would therefore grant certiorari and, since 
the judgment of the Appellate Department was rendered 
after Miller, reverse.*  In that circumstance, I have no 
occasion to consider whether the other questions pre-
sented merit plenary review. See Heller v. New York, 
413 U. S. 483, 494 (1974) (Brennan , J., dissenting).

Further, it does not appear from the petition and re-
sponse that the obscenity of the disputed materials was ad-
judged by applying local community standards. Based on 
my dissent in Hamling v. United States, 418 U. S. 87,141 
(1974), I believe that, consistent with the Due Process 
Clause, petitioner must be given an opportunity to have 
his case decided on, and to introduce evidence relevant to, 
the legal standard upon which his conviction has ulti-

* Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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mately come to depend. Thus, even on its own terms, 
the Court should vacate the judgment below and remand 
for a determination whether petitioner should be afforded 
a new trial under local community standards.

No. 73-1722. Kaplan  v . Calif ornia . App. Dept., 
Super Ct. Cal., County of Los Angeles. Certiorari denied. 
Mr . Justi ce  Douglas , being of the view that any state or 
federal ban on, or regulation of, obscenity is prohibited 
by the Constitution, Miller v. California, 413 U. S. 15, 
42-47 (Douglas , J., dissenting); Paris Adult Theatre I 
n . Slaton, 413 U. S. 49, 70-73 (Douglas , J., dissenting), 
would grant certiorari in this case and summarily reverse 
the judgment.

Mr . Justice  Brennan , with whom Mr . Justice  Stew -
art  and Mr . Justi ce  Marsh all  join, dissenting.

Petitioner was convicted in the Municipal Court of 
Los Angeles of selling an allegedly obscene book in viola-
tion of Cal. Penal Code §311.2 (a) (1970), which pro-
vided in pertinent part at the time of the alleged offense as 
follows:

“Every person who knowingly . . . prepares, 
publishes, or prints, . . . offers to distribute, distrib-
utes, or exhibits .. . any obscene matter is guilty of a 
misdemeanor.”

As used in § 311.2, “obscene” means:
“taken as a whole, the predominant appeal of [the 
matter] to the average person, applying contempo-
rary standards, is to prurient interest, i. e., a shame-
ful or morbid interest in nudity, sex, or excretion; 
and is matter which taken as a whole goes substan-
tially beyond customary limits of candor in descrip-
tion or representation of such matters; and is matter 
which taken as a whole is utterly without redeeming 

i social importance.” § 311 (a).
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On appeal, the Appellate Department of the Superior 
Court of California for the County of Los Angeles 
affirmed the conviction. Certification to the Court of 
Appeal was sought and denied. This Court then granted 
certiorari, vacated the judgment of the Appellate Depart-
ment, and remanded for consideration in light of Miller 
v. California, 413 U. S. 15 (1973), and companion cases. 
413 U. S. 115 (1973). On remand, the Appellate Depart-
ment again affirmed the conviction.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit the 
State and Federal Governments from attempting wholly 
to suppress sexually oriented materials on the basis of 
their allegedly ‘obscene’ contents.” Paris Adult Theatre 
I n . Slaton, 413 U. S. 49, 113 (1973) (Brennan , J., dis-
senting). It is clear that, tested by that constitutional 
standard, § 311.2, as it incorporated the definition of 
“obscene” in § 311 (a), was constitutionally overbroad and 
therefore invalid on its face. For the reasons stated in 
my dissent in Miller v. California, supra, at 47, I would 
therefore grant certiorari and, since the judgment of 
the Appellate Department was rendered after Miller, 
reverse.*  In that circumstance, I have no occasion 
to consider whether the other questions presented merit 
plenary review. See Heller v. New York, 413 U. S. 483, 
494 (1973) (Brennan , J., dissenting).

Further, it does not appear from the petition and re-
sponse that the obscenity of the disputed materials was ad-
judged by applying local community standards. Based on 
my dissent in Handing n . United States, 418 U. S. 87, 141 
(1974), I believe that, consistent with the Due Process

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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Clause, petitioner must be given an opportunity to have 
his case decided on, and to introduce evidence relevant to, 
the legal standard upon which his conviction has ulti-
mately come to depend. Thus, even on its own terms, 
the Court should vacate the judgment below and remand 
for a determination whether petitioner should be afforded 
a new trial under local community standards.

No. 73-1727. Cioff i v . Unite d States . C. A. 2d 
Cir. Certiorari denied. Reported below: 493 F. 2d 
1111.

Mr . Justi ce  Douglas , with whom Mr . Justi ce  Bren -
nan  concurs, dissenting.

Petitioner was convicted of obstruction of justice and 
conspiracy to obstruct justice by threatening, intimidat-
ing, or otherwise endeavoring to influence a grand jury 
witness. The witness, one Perry Scheer, had been a 
principal in a collapsed brokerage house whose activities 
were under investigation by the SEC and the FBI; there 
was strong evidence that Scheer had been involved in at 
least seven illegal securities transactions. Petitioner, 
who was allegedly in league with various persons who 
could have been harmed by Scheer’s testimony before a 
grand jury investigating the affairs of the brokerage 
house, met with Scheer on several occasions and sought 
to secure Scheer’s silence through veiled threats and 
suggestions that Scheer “take the Fifth” (or, in more con-
temporary parlance, “stonewall it”). Unbeknownst to 
petitioner, Scheer by this time was cooperating fully with 
federal authorities, and had been fitted out with a record-
ing device on which he recorded several of his conversa-
tions with petitioner; these recordings were introduced 
at trial to corroborate and supplement Scheer’s own testi-
mony, and were played several times for the jury. I am 
unable to agree that the use of recordings made under 
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such circumstances is consistent with constitutional 
guarantees.

In a series of decisions beginning with On Lee v. United 
States, 343 U. S. 747 (1952), this Court has held that elec-
tronic interception or recording of conversations with the 
consent of one party does not violate Fourth Amendment 
standards.1 With one notable exception, however, these 
decisions were handed down prior to Katz v. United 
States, 389 U. S. 347 (1967), in which we formally interred 
much of their conceptual underpinning by holding that 
Fourth Amendment protections rest upon reasonable ex-
pectations of privacy rather than upon common-law prop-
erty principles. That exception came in United States v. 
White, 401 U. S. 745 (1971), where four Members of the 
Court held that On Lee remained good law after Katz, four 
others Members maintained with equal adamancy that it 
did not, and Mr. Justice Black (adhering to his dissent 
in Katz) found it unnecessary to reach the issue.

At a bare minimum, Katz must be read to require that 
monitoring of this sort be conducted only pursuant to 
a warrant: “ ‘Over and again this Court has emphasized 
that the mandate of the [Fourth] Amendment requires 
adherence to judicial processes,’ United States n . Jeffers, 
342 U. S. 48, 51, and that searches conducted outside the 
judicial process, without prior approval by judge or 
magistrate, are per se unreasonable under the Fourth 
Amendment—subject only to a few specifically estab-
lished and well-delineated exceptions.” 389 U. S., at 357 
(footnotes omitted). In the absence of such judicial 
supervision, there is no effective safeguard against the 
possibility of an uncontrolled electronic police state.2

1See, e. g., Lopez v. United States, 373 U. S. 427 (1963); Osborn 
n . United States, 385 U. S. 323 (1966); United States v. White, 401 
U. S. 745 (1971).

2 See United States v. White, supra, at 760 (Dougl as , J., dissent-
ing) ; id., at 755-756 (Bre nn an , J., concurring in the result). In



ORDERS 919

419 U. S. October 21, 1974

In my view the Executive Branch acts unlawfully when 
it invades an individual’s privacy through trickery or 
fraud. See, e. g., Lewis v. United States, 385 U. S. 206, 
344-347 (1966) (Douglas , J., dissenting) ; Hoffa v. United 
States, 385 U. S. 293, 347-348 (1966) (separate opinion of 
Dougla s , J.). The dangers posed by such invasions 
become particularly acute, however, when they are 
achieved through or accompanied by electronic monitor-
ing of the sort presented here.3

I would grant certiorari.

No. 73-1728. Dunn  v . Immig ration  and  Naturali -
zation  Service . C. A. 9th Cir. Certiorari denied.

Mr . Just ice  Stew art , with whom Mr . Justi ce  Doug -
las  joins, dissenting.

Petitioner seeks review of the Service’s order deport-
ing him to Canada, his nation of citizenship. The Ninth 
Circuit noted that the Service’s “discretion . . . might 
have been exercised with greater compassion,” but none-

Osborn v. United States, supra, the Court upheld the use of a 
recording of a face-to-face conversation where there had been prior 
judicial authorization for the recording. 385 U. S., at 329-330. In 
my dissent in Osborn and elsewhere, I have set forth my view that 
even prior judicial approval cannot validate intrusions into constitu-
tionally protected zones of privacy for the seizure of mere evidentiary 
material; the need for this protection is particularly acute when the 
items to be seized are an individual’s own words, thoughts, papers 
and personal effects, even if no Fifth Amendment problem is squarely 
presented. Id., at 349-354 (Douglas , J., dissenting) ; Warden v. 
Hayden, 387 U. S. 294, 319-325 (1967) (Douglas , J., dissenting); 
Couch x. United States, 409 U. S. 322, 343 (1973) (Douglas , J., 
dissenting). In light of the absence of any attempt to secure judi-
cial authorization in the present case, I see no need to press that view 
further at this time.

3 See, e. g., Osborn v. United States, supra, at 352-354 (Doug -
las , J,, dissenting); United States v. White, supra, at 762-765 
(Dougl as , J., dissenting) ; Lopez v. United States, supra, at 463- 
471 (Bre nnan , J., dissenting).
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theless upheld the order on the theory that “the scope 
of . . . review in this area is extremely narrow.”

The facts are peculiar; or, more accurately, the Serv-
ice’s action is peculiar in light of the facts. Moving to 
this country with his parents in 1953 (at age 9), peti-
tioner acquired permanent resident alien status. As such, 
he was subject to the draft, 62 Stat. 605, as amended, 65 
Stat. 76, 50 U. S. C. App. § 454 (a), and he duly registered 
on his 18th birthday. In August 1966, he was ordered 
to report for induction on September 28, 1966. Possess-
ing strong views against war and conscription, petitioner 
decided to go to Canada, rather than serve. At the 
border, he turned in his Alien Immigration Card but ex-
pressly refused to sign a formal renunciation of his per-
manent resident status. Very quickly, he thought better 
of his decision to leave. On September 28, his induction 
date, petitioner telephoned his draft board to announce 
that he was returning to the United States to surrender 
to a United States Attorney and to accept the legal penalty 
for refusing induction. On October 3, 1966, petitioner 
flew to Chicago and turned himself in to the United States 
Attorney. The Government took no action for 21 
months, during which time petitioner studied at an 
American university.

Finally, in July 1968, petitioner was indicted under 
62 Stat. 622, 50 U. S. C. App. § 462 (a), for “evad[ing] 
or refus[ing] . . . service in the armed forces.” He 
pleaded guilty and was sentenced to six months’ imprison-
ment and 18 months’ probation, the latter conditioned on 
his doing civilian work of national importance. Peti-
tioner served this sentence in full.

Two years later, the Service moved to deport him, on 
grounds that he had fled the country to evade the draft, 
66 Stat. 184, 8 U. S. C. § 1182 (a) (22), and abandoned his 
immigrant status in the process, 66 Stat. 183, as amended, 
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79 Stat. 918, 8 U. S. C. § 1182 (a)(20). This was a 
surprise, for petitioner thought that the books on 
this matter had been balanced by his voluntary return 
to the United States, surrender to authorities, guilty plea, 
and service of sentence. The Service found that no 
Government official ever promised petitioner that such 
would be the case. Still, the reasonableness of peti-
tioner’s impression is clear enough. Prevailing law 
afforded aliens an exemption from Selective Service 
liability if they were willing to forfeit permanent resident 
status and any chance at eventual citizenship, 62 Stat. 
606, 50 U. S. C. App. §454 (a) (1964 ed.). Exercising 
this option meant an almost certain loss of an alien’s right 
to remain in this country. Rather than exercise this op-
tion, petitioner accepted draft law liability, and the Gov-
ernment solemnized his choice with prosecution, convic-
tion, and punishment under the draft laws. Now the 
same Government, in the guise of the Immigration Serv-
ice, wishes to disregard his earlier choice, and the burdens 
imposed incident to it, and to deport petitioner as if none 
of this had happened. In my view, the two legal grounds 
asserted to support deportation do not overcome the 
obvious injustice of the order.

First: The Service found petitioner deportable for hav-
ing re-entered the country, after his flight to Canada, 

“not in possession of a valid unexpired immigrant 
visa.” 8 U. S. C. § 1182 (a) (20).

The theory is that petitioner abandoned permanent resi-
dent status, and thus his visa, when he turned in his alien 
card at the border. Standing alone, this theory would 
not be unreasonable. But I cannot square it with the 
fact the Government prosecuted petitioner for breaching 
an induction order premised on his status as a permanent 
resident. At the time, nonresident aliens were also sub-
ject to the draft, but only after remaining “in the United 
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States in a status other than that of a permanent resident 
for a period exceeding one year.” 50 U. S. C. App. § 454 
(a) (1964 ed.). If petitioner lost his permanent resident 
status at the border, his return would not have made him 
“liable for training and service in the Armed Forces” 
under § 454 (a) until a year later, and certainly that new 
liability would have required a new induction order.

By submitting his case promptly and in orderly fashion 
to the United States Attorney, petitioner rightfully ex-
pected a responsible examination of his case by the Gov-
ernment. In my judgment, the decision to prosecute, 
nearly two years later, implied Government adherence 
to the view, held by petitioner then as now, that his per-
manent resident status, and thus the legal premise of the 
induction order, had not been undermined by his brief de-
marche in Canada. Having led petitioner through the 
rigors of indictment, conviction, and punishment on this 
theory, the Government should now be precluded from 
changing its mind. Cf. Raley v. Ohio, 360 U. S. 423 
(1959); Cox v. Louisiana, 379 U. S. 559 (1965).

Second: The Service also found petitioner deportable 
for having

“departed from or . . . remained outside the United 
States to avoid or evade training or service in the 
armed forces in time of war or a period ... [of] 
national emergency.” 8 U. S. C. § 1182 (a) (22).

The obvious purpose of § 1182 (a) (22) is to deny admis-
sion to the United States to aliens who have used foreign 
asylum to escape their liabilities under the draft law. 
It would appear that the provision reads in the disjunc-
tive—“departed from or . . . remained outside”—so as to 
reach not only those who leave the country when faced 
with induction orders and fail to return to comply with 
them in time, but also those who receive their orders 
while already abroad and refuse to make timely return.
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The Service reads the provision more broadly, so as to 
apply to any alien who departs with evasive motives, 
regardless of his subsequent conduct. This reading is 
implausible: It would prevent return of such an alien 
for the express purpose of reporting for induction on 
time. I cannot believe Congress intended the provision 
to apply to an alien who flirted with the idea of asylum 
but then made prompt return to face the music. It is 
true that petitioner’s actual return occurred five days 
after his induction date. But he phoned the draft board 
on that date, announcing his intent to re-enter and turn 
himself in, an intention he carried out promptly. On 
these facts, I could not find that his purpose in “remain- 
[ing] outside the United States” for those five days was 
“to avoid or evade training or service.”

Finally, it has been suggested that petitioner is none-
theless deportable as a convicted felon. But the Service 
did not base the deportation order on this ground, and I 
doubt that it could. Under 66 Stat. 204, 8 U. S. C. § 1251 
(a) (4), an alien is deportable if

“convicted of a crime involving moral turpitude 
within five years after entry and either sentenced to 
confinement or confined therefor in a prison or cor-
rective institution, for a year or more.”

It is far from clear that refusing induction is a “crime 
involving moral turpitude.” Cf. Chaunt v. United States, 
364 U. S. 350, 353 (1960) (breach of peace not such a 
crime because “fraudulent conduct” not involved). To 
be eligible, the statutory crime must necessarily “in- 
volv[e] moral turpitude.” E. g., Ablett v. Brownell, 240 
F. 2d 625; United States ex rel. Giglio v. Neelly, 208 F. 2d 
337; United States ex rel. Guarino v. Uhl, 107 F. 2d 399. 
It is feasible, and hardly uncommon, for induction to be 
refused on grounds which, while legally insufficient, dem-
onstrate no moral fault. Moreover, it is unclear, at least 
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on the record before us, that petitioner’s crime was com-
mitted within five years of an “entry” into the United 
States. Brief trips abroad by permanent resident aliens 
do not always result in a new statutory “entry.” See 
Rosenberg v. Fleuti, 374 U. S. 449 (1963); Vargas-Banue-
los v. INS, 466 F. 2d 1371. As noted above, the Service is 
hardly in a position to find an abandonment of permanent 
resident status by petitioner during his brief stay in 
Canada.

Because the factual setting of this case is unusual, the 
legal questions raised are unlikely often to recur. While 
this is normally a sound reason to deny review, the judg-
ment before us is grossly unjust. The Service has noted 
that petitioner has a “penchant for botching up his life.” 
Perhaps so, but the Government’s botching up of this 
case has served to complete the wreckage.

I would grant certiorari and summarily reverse the 
judgment.

No. 73-1741. Persi co  et  al . v . Unite d States . 
C. A. 2d Cir. Certiorari denied. Mr . Just ice  Douglas  
would grant certiorari as to Persico alone. Reported 
below: 491 F. 2d 1156.

No. 73-1746. Johnson  v . Ohio . Ct. App. Ohio, 
Clark County. Certiorari denied.

Mr . Justi ce  Dougla s , with whom Mr . Justice  Bren -
nan  and Mr . Justice  Marshall  concur, dissenting.

Approximately one month after pleading guilty, peti-
tioner sought to vacate her plea on the ground that she 
had not been adequately advised of the rights thereby 
waived. The record shows that before accepting peti-
tioner’s plea the trial judge advised her of her right to 
be tried by a jury and to confront witnesses against her. 
Petitioner’s motion was denied by the trial court and the 
Ohio Court of Appeals affirmed.
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In Boykin v. Alabama, 395 U. S. 238, 243 (1969), we 
emphasized that a guilty plea is a waiver of important 
constitutional rights designed to protect the fairness of 
a trial:

“Several federal constitutional rights are involved 
in a waiver that takes place when a plea of guilty is 
entered in a state criminal trial. First, is the privi-
lege against compulsory self-incrimination guaran-
teed by the Fifth Amendment and applicable to the 
States by reason of the Fourteenth. Malloy v. 
Hogan, 378 U. S. 1. Second, is the right to trial by 
jury. Duncan v. Louisiana, 391 U. S. 145. Third, 
is the right to confront one’s accusers. Pointer v. 
Texas, 380 U. S. 400. We cannot presume a waiver 
of these three important federal rights from a silent 
record.”

Waiver of such rights as these can be accomplished only 
by “an intentional relinquishment or abandonment of a 
known right or privilege,” Johnson v. Zerbst, 304 U. S. 
458, 464 (1938). Only recently we reaffirmed the strin-
gent standard for demonstrating the waiver of rights de-
signed to safeguard the accused at trial, Schneckloth v. 
Bustamonte, 412 U. S. 218,236-237 (1973).

The accused can waive only a known right, Johnson n . 
Zerbst, supra, and the State has the burden of demon-
strating a knowing waiver. To repeat what we said in 
Boykin, “[w]e cannot presume a waiver ... from a silent 
record.” Boykin established that the State must demon-
strate the defendant’s knowing waiver of the three con-
stitutional rights there enumerated. Two States have so 
interpreted Boykin as a constitutional minimum. People 
v. Jaworski, 387 Mich. 21, 194 N. W. 2d 868 (1972); In 
re Tahl, 1 Cal. 3d 122, 460 P. 2d 449 (1969). The record 
here fails to satisfy even this minimum standard, for the 
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trial judge failed to advert to the privilege against self-
incrimination.

The Boykin enumeration was illustrative, not exhaus-
tive. The necessity that one be found guilty beyond a 
reasonable doubt (In re Winship, 397 U. S. 358 (1970)) 
and the right to a speedy trial (Barker v. Wingo, 407 U. S. 
514 (1972)) are likewise involved. Ohio seems to recog-
nize the need to accommodate constitutional rights other 
than the three mentioned in Boykin, since its own Su-
preme Court has held that a trial judge must advise the 
defendant of his right to be proved guilty beyond a 
reasonable doubt before accepting a guilty plea. State n . 
Griffey, 35 Ohio St. 2d 101, 298 N. E. 2d 603 (1973). 
Yet the record here fails even to meet this standard.

Since the Court has now held that a guilty plea fore-
closes constitutional challenge to the process that brought 
the defendant to the bar, Tollett v. Henderson, 411 U. S. 
258 (1973), strict scrutiny over the standards for accept-
ance of the plea becomes all the more imperative. I 
would grant certiorari.

No. 73-1764. Tobalina  v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari 
denied. Mr . Justice  Dougla s , being of the view that 
any state or federal ban on, or regulation of, obscenity 
is prohibited by the Constitution, Roth v. United States, 
354 U. S. 476, 508 (Douglas , J., dissenting); Miller n . 
California, 413 U. S. 15, 42-47 (Douglas , J., dissenting); 
Paris Adult Theatre I N. Slaton, 413 U. S. 49, 70-73 
(Douglas , J., dissenting), would grant certiorari and 
summarily reverse the judgment.

Mr . Justice  Brennan , with whom Mr . Just ice  Stew -
art  and Mr . Justice  Marsh all  join, dissenting.

Petitioner was convicted in the Municipal Court of Los 
Angeles of exhibiting an allegedly obscene motion picture 
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in violation of Cal. Penal Code § 311.2 (a) (1970) which 
provides in pertinent part as follows:

“Every person who knowingly . . . exhibits to 
others, any obscene matter is guilty of a 
misdemeanor.”

As used in § 311.2:
“ ‘Obscene matter’ means matter, taken as a whole, 

the predominant appeal of which to the average 
person, applying contemporary standards, is to pruri-
ent interest, i. e., a shameful or morbid interest in 
nudity, sex, or excretion; and is matter which taken 
as a whole goes substantially beyond customary 
limits of candor in description or representation of 
such matters; and is matter which taken as a whole 
is utterly without redeeming social importance.” 
§311 (a).

On appeal, the Appellate Department of the Superior 
Court of California for the County of Los Angeles af-
firmed the conviction. Certification to the Court of 
Appeal was sought and denied. This Court then granted 
certiorari, vacated the judgment of the Appellate De-
partment, and remanded for consideration in light of 
Miller v. California, 413 U. S. 15 (1973), and companion 
cases. 413 U. S. 912. On remand, the Appellate Depart-
ment again affirmed the conviction.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, § 311.2, as it incorporates the definition 
of “obscene matter” in § 311 (a), is constitutionally over-
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broad and therefore invalid on its face. For the reasons 
stated in my dissent in Miller v. California, supra, at 
47, I would therefore grant certiorari and, since the 
judgment of the Appellate Department was rendered 
after Miller, reverse.*  In that circumstance, I have no 
occasion to consider whether the other questions pre-
sented merit plenary review. See Heller v. New York, 
413 U. S. 483, 494 (1973) (Brennan , J., dissenting).

Further, it does not appear from the petition and 
response that the obscenity of the disputed materials was 
adjudged by applying local community standards. Based 
on my dissent in Handing v. United States, 418 U. S. 87, 
141 (1974), I believe that, consistent with the Due Process 
Clause, petitioner must be given an opportunity to have 
his case decided on, and to introduce evidence relevant to, 
the legal standard upon which his conviction has ulti-
mately come to depend. Thus, even on its own terms, 
the Court should vacate the judgment below and remand 
for a determination whether petitioner should be afforded 
a new trial under local community standards.

No. 73-1801. Goldste in  v . Virgini a . Sup. Ct. Va. 
Certiorari denied. Mr . Justice  Douglas , being of the 
view that any state or federal ban on, or regulation of, 
obscenity is prohibited by the Constitution, Miller v. 
California, 413 U. S. 15, 42-47 (Dougla s , J., dissenting); 
Paris Adult Theatre I v. Slaton, 413 U. S. 49, 70-73 
(Douglas , J., dissenting), would grant certiorari in this 
case and summarily reverse the judgment.

Mr . Justice  Brennan , with whom Mr . Just ice  Stew -
art  and Mr . Justice  Marsh all  join, dissenting.

Petitioner was convicted after a jury trial in the Cor-
poration Court of the city of Norfolk, Virginia, of selling 

* Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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obscene items. The statute under which he was con-
victed, Va. Code Ann. § 18.1-228 (Supp. 1973), provides 
in pertinent part:

“Every person who knowingly... [p]ublishes, sells, 
rents, lends, transports in intrastate commerce, or 
distributes or exhibits any obscene item . . . shall be 
guilty of a misdemeanor.”

As used in that section:
“The word ‘obscene’ . . . shall mean that which 

considered as a whole has as its dominant theme or 
purpose an appeal to prurient interest, that is, a 
shameful or morbid interest in nudity, sex or excre-
tion, and if it goes substantially beyond customary 
limits of candor in description or representation of 
such matters.” § 18.1-227 (1960).

The Supreme Court of Virginia affirmed by order on 
July 11, 1972. This Court granted certiorari, vacated 
the judgment of the Supreme Court of Virginia, and 
remanded the case for further consideration in light of 
Miller v. California, 413 U. S. 15 (1973), and companion 
cases. 413 U. S. 912. The Supreme Court of Virginia 
again affirmed the conviction.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, § 18.1-228, as it incorporates the defi-
nition of “obscene” in § 18.1-227, is constitutionally 
overbroad and therefore invalid on its face. For the 
reasons stated in my dissent in Miller v. California, supra, 
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at 47, and because the judgment of the Supreme Court of 
Virginia was rendered after Miller, I would reverse.*  
In that circumstance, I have no occasion to consider 
whether the other questions presented merit plenary 
review. See Heller v. New York, 413 U. S. 483, 494 
(1973) (Brennan , J., dissenting).

No. 73-1804. Shultz , dba  Walt  Shultz  Equip ment  
Co., et  al . v. Moore . C. A. 10th Cir. Certiorari 
denied. Reported below: 491 F. 2d 294.

Mr . Justi ce  Douglas , dissenting.
This is an action for an injunction and damages for 

the infringement of a patent held by respondent Moore. 
Petitioner Shultz defended on the ground that the patent 
was invalid. The patented product is a “pants topper,” 
used in the dry cleaning business for finishing and press-
ing men’s trousers. Moore obtained his patent in 1955. 
At the trial there was evidence that patents on devices 
having functions similar to Moore’s had issued prior to 
his patent; not all of these prior patents had been brought 
to the attention of the examiner who recommended that 
Moore be granted a patent. A jury verdict in Moore’s 
favor was set aside by the trial court on the ground that 
the subject matter was “obvious ... to a person having 
ordinary skill in the art,” 35 U. S. C. § 103. The Court 
of Appeals reversed, holding that the patent carries a 
presumption of validity overcome only by clear and con-
vincing evidence, and that obviousness is a factual ques-
tion on which the trial judge should not override the jury. 
With all respect, that holding permits the standard of 
patentability to be diluted and haphazardly applied.

It bears repeating that patents derive from the specific 
constitutional authorization of Congress “[t]o promote 

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do no insist that the case be 
decided on the merits.
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the Progress of . . . useful Arts, by securing for limited 
Times to . . . Inventors the exclusive Right to their . . . 
Discoveries.” Art. I, § 8, cl. 8. Writing against the back- 
drop of abuses by the Crown in granting monopolies, the 
Framers did not intend these “exclusive rights” to be 
granted freely. To justify the toll exacted by exclusivity, 
the invention had to make a distinctive contribution to 
the advancement of scientific knowledge. Besides nov-
elty and utility, a distinctive contribution expanding the 
frontiers of scientific and industrial knowledge was de-
manded. This constitutional restraint on the dispensa-
tion of patents was once mirrored in our cases under the 
standard of “invention.” See Reckendorf er n . Faber, 92 
U. S. 347 (1876); Smith v. Whitman Saddle Co., 148 U. S. 
674 (1893); Potts v. Creager, 155 U. S. 597 (1895); Con-
crete Appliances Co. v. Gomery, 269 U. S. 177 (1925); 
Mantle Lamp Co. v. Aluminum Products Co., 301 U. S. 
544 (1937). The standard is now embodied in 35 U. S. C. 
§ 103, which requires a “non-obvious subject matter.” 
Graham v. John Deere Co., 383 U. S. 1, 17 (1966).

Though the label has changed, the standard of patent-
ability is at root a constitutional standard. In determin-
ing patent validity under the statute, a court simultane-
ously holds the statute true to its constitutional source. 
This is but a specific application of the principle that 
statutes are construed to avoid any overreaching of con-
stitutional limitations. E. g., Screws v. United States, 
325 U. S. 91, 98 (1945); United States v. Rumely, 345 
U. S. 41, 47 (1953); Ashwander n . TV A, 297 U. S. 288, 
348 (1936) (Brandeis, J., concurring); United States v. 
Seeger, 380 U. S. 163, 188 (1965) (concurring opinion).

In every patent infringement suit a court is called upon 
to oversee obedience to the constitutional standard. It 
cannot be delegated to the jury on the supposition that 
only a question of fact is involved. Factual assessments 
are, of course, part of the process of judging validity.
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The prior art must be ascertained and the unique fea-
tures of the patentee’s contribution identified. But the 
determination whether the patentee’s distinctive contri-
bution is of such a character as to justify the 17-year 
monopoly is one that demands reasoned elaboration and, 
therefore, treatment as a question of law. See Great 
Atlantic & Pacific Tea Co. v. Supermarket Equipment 
Co., 340 U. S. 147, 155 (1950) (concurring opinion). 
Findings that identify the unique features of the patented 
device and explain why they advance the art are essential 
to permit appellate review to insure that constitutional 
limitations have not been exceeded. The responsibility 
belongs to the courts. It will not do to leave such mat-
ters to unarticulated resolution by the jury.

Nor can the courts rely upon the Patent Office always 
to apply the standard faithfully. The proceedings on an 
application are not adversary. No representative of the 
public appears to contest unwarranted claims; the exam-
iner alone must face the persistent applicant. A disap-
pointed applicant may appeal an adverse administrative 
decision, but no corresponding check is available to over-
turn an erroneous finding of patentability. It does not 
impugn the good faith of examiners to observe that er-
rors on the side of patentability slip through such a proc-
ess. Litigation of patent validity in infringement suits 
presents the only opportunity for judicial correction of 
the errors of generosity.

The decision below holding patentability a question of 
fact for the jury represents an abdication which is likely 
to produce haphazard application of the statutory and 
constitutional standard. Happily, two other circuits 
have not adopted this approach. See Swofford n . B&W, 
Inc., 395 F. 2d 362 (CA5 1968); Hensley Equipment Co. 
v. Esco Corp., 375 F. 2d 432 (CA9 1967). I would grant 
certiorari.
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No. 73-6472. Isola  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Dougla s , being of the 
view that any state or federal ban on, or regulation of, 
obscenity is prohibited by the Constitution, Miller n . 
California, 413 U. S. 15, 42-47 (Douglas , J., dissenting) ; 
Paris Adult Theatre I v. Slaton, 413 U. S. 49, 70-73 
(Douglas , J., dissenting), would grant certiorari in this 
case and summarily reverse the judgment. Reported 
below: 491 F. 2d 906.

Mr . Justice  Brennan , with whom Mr . Justi ce  Stew -
art  and Mr . Justi ce  Marsh all  join, dissenting.

Petitioner was convicted in the United States District 
Court for the Eastern District of New York of transport-
ing allegedly obscene materials in interstate commerce 
for the purpose of sale in violation of 18 U. S. C. § 1465, 
which provides in pertinent part as follows:

“Whoever knowingly transports in interstate or 
foreign commerce for the purpose of sale or distri-
bution any obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, film, paper, letter, writing, print, 
silhouette, drawing, figure, image, cast, phonograph 
recording, electrical transcription or other article 
capable of producing sound or any other matter of 
indecent or immoral character, shall be fined not 
more than $5,000 or imprisoned not more than five 
years, or both.”

The Court of Appeals for the Second Circuit affirmed, 
sub nom. Cangiano v. United States, 491 F. 2d 906 
(1974).

I adhere to my dissent in United States v. Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, which is similar in scope to § 1465,1 expressed the 
view that “[w] hatever the extent of the Federal Govern-
ment’s power to bar the distribution of allegedly obscene 
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material to juveniles or the offensive exposure of such 
material to unconsenting adults, the statute before us is 
clearly overbroad and unconstitutional on its face.” 413 
U. 8., at 147-148. For the reasons stated in my dissent 
in Miller v. California, 413 U. S. 15, 47 (1973), I would 
therefore grant certiorari, and, since the judgment of the 
Court of Appeals for the Second Circuit was rendered 
after Orito, reverse.*  In that circumstance, I have no 
occasion to consider whether the other questions pre-
sented merit plenary review. See Heller n . New York, 
413 U. S. 483, 494 (1973) (Brennan , J., dissenting).

Finally, it does not appear from the petition and re-
sponse that the obscenity of the disputed materials was 
adjudged by applying local community standards. 
Based on my dissent in Hamlin g v. United States, 418 
U. S. 87, 141 (1974), I believe that, consistent with the 
Due Process Clause, petitioner must be given an oppor-
tunity to have his case decided on, and to introduce evi-
dence relevant to, the legal standard upon which his con-
viction has ultimately come to depend. Thus, even on its 
own terms, the Court should vacate the judgment below 
and remand for a determination whether petitioner should 
be afforded a new trial under local community standards.

No. 73-6522. Sunds trom  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Reported below: 489 F. 2d 
859.

Mr . Justi ce  Douglas , dissenting.
Ordered by his local Selective Service board to report 

for a pre-induction physical examination in May 1970, 
petitioner arrived at the examining place attired in a 
black robe and wearing facial makeup, in a representation

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case be 
decided on the merits.
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of the symbol of death. Because of his appearance, pe-
titioner was ejected from the examining station without 
undergoing a physical. The local board ordered peti-
tioner to appear for a second physical examination in 
August 1970, but the notice failed to reach the petitioner, 
who at the time was traveling without a forwarding ad-
dress.1 Upon learning that the petitioner had failed to ap-
pear for the second scheduled examination, the local board, 
acting pursuant to a new Selective Service regulation then 
less than two months old, ordered the petitioner to re-
port for immediate induction. Under former practice, 
an induction order could not issue until the registrant had 
been found physically qualified for military service and 
had received notice to that effect. The superseding reg-
ulation 2 authorized local boards to order for induction 
and simultaneous examination any registrant whose lot-
tery number had been reached but who had failed to ap-
pear for a physical examination.

In September 1970, one week before his scheduled in-
duction, petitioner returned to the board the induction 
order that had been mailed to him in August, stating in an 
accompanying letter his belief that the induction forms 
were “mailed in error” since he had not yet completed a 
physical examination and been found acceptable for mili-
tary service. Although the board made no response to 
petitioner’s letter, it did report him to the Department of 
Justice as a violator when it learned of his failure to re-
port for induction. Apparently at the urging of the 
Justice Department, the board sent a second induction 
order to petitioner on December 2, 1970, directing him to 

1A count that charged petitioner with violating 50 U. S. C. App. 
§462 by failing to appear for the second physical examination was 
dismissed by the trial judge on the ground that the evidence did not 
support a “knowing” violation.

2 Executive Order No. 11537, 3 CFR 936 (1966-1970 Comp.), 
revising 32 CFR §1631.7 (1970).
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appear for induction on the 15th. Again petitioner re-
turned the order to the board, citing his belief that “ ‘an 
induction order cannot be served unless a pre-induction 
physical has been consummated and an acceptability 
statement [sent].’ ” The board did not respond to this 
letter. Petitioner’s prosecution and conviction for fail-
ure to report for induction, 62 Stat. 622, 50 U. S. C. App. 
§ 462 (a), followed.

The statute makes it a crime “knowingly [to] fail or 
neglect to perform [any] duty” required by the Selective 
Service laws. I do not see how petitioner can be deemed 
to have committed a knowing violation when the record 
demonstrates that the local board made absolutely no ef-
fort to correct the petitioner’s erroneous belief, based 
upon a recently superseded regulation, that the board 
lacked power to summon him for induction.

Due process forbids the Government from actively 
misleading a citizen as to the law’s commands. Cox v. 
Louisiana, 379 U. S. 559 (1965); Raley v. Ohio, 360 U. S. 
423 (1959). A citizen may be misled as much by failure 
to correct an erroneous impression as by incorrect advice, 
affirmatively conveyed. Especially in Selective Service 
matters where registrants deal with the Government ap-
paratus unaided by counsel, the Government has a duty 
to make reasonable efforts to keep the citizen from pur-
suing an inaccurate interpretation of law to his detriment. 
See Simmons v. United States, 348 U. S. 397, 404 n. 5 
(1955).3 The petitioner here advised the board on two 
occasions of his erroneous belief. On neither occasion 

3 The failure of a local board to correct a registrant’s erroneous 
impression that he does not have a valid claim to an exemption as 
a conscientious objector has been held to vitiate a subsequent prose-
cution for failure to report for induction. See United States v. 
Sanders, 470 F. 2d 937, 939 (CA9 1972) (“[misleading conduct may 
consist of failure to correct an evident misunderstanding as well as 
to affirmatively convey incorrect information”).
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did the board respond, although a form letter or a copy of 
the new regulation would have dispelled petitioner’s mis-
taken belief as to his status. Under these circumstances 
I would place upon the Government a duty to inform, 
and hold that failure to do so bars prosecution.

The new regulation was, to be sure, published. But 
the fiction that all men know the law, indulged in to pro-
vide a healthy incentive for men to learn the law’s com-
mand,4 need not be pressed so far as to impute knowl-
edge of the labyrinthine passages of the Federal Register, 
when there is compelling evidence to the contrary. The 
salutary policy of the fiction will not be weakened if the 
rule is not absolute.5 Notice by publication is not suffici-
ent where it may reasonably be anticipated that the no-
tice will not reach those it is intended to address. See 
Lambert v. California, 355 U. S. 225 (1957); Mullane v. 
Central Hanover Bank & Trust Co., 339 U. S. 306 (1950). 
Here the petitioner’s letters to the board unmistakably 
demonstrated that published notice was insufficient. 
Arguably, fairness, as well as efficiency, is served by plac-
ing the burden on the Government to advise petitioner 
of the change in regulations.6

I would grant certiorari.

No. 73-6623. Clay  et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Mr . Justice  Stewart  
would grant certiorari. Reported below: 495 F. 2d 700.

40. Holmes, The Common Law 40-41 (Howe ed. 1963).
5 The Model Penal Code, for example, adopts a posture of modera-

tion in providing for ignorance of law as a defense. §2.04 Pro-
posed Official Draft, 1962.

6 In May 1972, the Director of Selective Service promulgated the 
Registrants Processing Manual, which provides that when a local 
board determines that a registrant has failed to appear for a sched-
uled physical examination it shall by letter so advise the registrant 
of this fact and that the registrant may be issued an order for in-
duction and subsequent physical examination if his lottery number 
is reached. See 37 Fed. Reg. 10763 (May 27, 1972).
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No. 73-6655. Wind sor  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 488 F. 2d 
1364.

Mr . Justice  Dougla s , dissenting.
The petitioner, convicted of failure to report for induc-

tion, 62 Stat. 622, 50 U. S. C. App. § 462 (a), challenges 
the induction order on the ground that he was improperly 
denied exemption from Selective Service as a conscien-
tious objector. Petitioner completed high school under a 
student deferment in 1969. In January 1970, he was re-
classified I-A and was ordered to report for a preinduction 
physical examination the following October. In January 
1971, petitioner filed an application for reclassification 
as a conscientious objector. His local Selective Service 
board rejected this claim, advising petitioner by letter:

“Your claim as a conscientious objector was consid-
ered by the Board on February 12, 1971, and in their 
opinion your professed belief in opposition to war is 
not a compelling or controlling force in your life, 
but is simply [an] expedient to avoid military service 
at this time and that you are not sincere in your 
professed belief.”

Petitioner appealed to an appeal board, which affirmed 
without opinion the local board’s denial of exemption.

The Court of Appeals, applying a rule announced in 
United States v. Stetter, 445 F. 2d 472 (CA5 1971), that 
when an applicant makes a prima facie case for exemp-
tion as a conscientious objector the board must give a 
statement of reasons for rejection of the application, 
construed the local board’s letter to petitioner as a find-
ing of insincerity of petitioner’s asserted beliefs. The 
court then concluded that a finding of insincerity could 
be based upon the fact that petitioner waited for more 
than a year after his reclassification as I-A to file his 
application for exemption and did so only after passing 
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his preinduction physical examination. Accordingly, 
the court found that the board’s “reason” had a basis in 
the record and affirmed petitioner’s conviction.

Elsewhere I have expressed my view that an applicant 
for exemption as a conscientious objector is entitled, 
under the Due Process Clause of the Fifth Amendment, to 
a hearing before a local board on his claim. Fein v. 
Selective Service System, 405 U. S. 365, 382 (1972) (dis-
senting opinion). A statement of reasons accompany-
ing a decision adverse to the applicant is no less a 
requirement of due process. Without a statement of 
reasons there is simply no way to ascertain whether the 
board has acted within its powers as prescribed by law.1 
See Goldberg v. Kelly, 397 U. S. 254, 271 (1970); 
Joseph v. United States, 405 U. S. 1006 (1972) (dissent-
ing opinion). The only statement afforded petitioner is 
contained in the local board’s February 1973 letter, a 
document insufficient in two respects to sustain the 
board’s denial of exemption.

First, the board’s statement that petitioner’s belief “is 
not a compelling or controlling force in your life” gives 
little confidence that the board applied the correct legal 
standard for exemption under 62 Stat. 612, as amended, 
50 U. S. C. App. § 456 (j). The statute authorizes ex-
emption for any person “who, by reason of religious train-
ing and belief, is conscientiously opposed to participation 
in war in any form.” In Clay v. United States, 403 U. S. 
698, 700 (1971), we said:

“In order to qualify for classification as a con-
scientious objector, a registrant must satisfy three 

1A statement of reasons accompanying an adverse decision by a 
local or appeal board is now required by the Military Selective 
Service Act, 85 Stat. 353, 50 U. S. C. App. § 471a (b)(4) (1970 
ed., Supp. II), but this provision of the statute is inapplicable to 
petitioner’s case because of its effective date.
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basic tests. He must show that he is conscientiously 
opposed to war in any form. Gillette v. United 
States, 401 U. S. 437. He must show that this 
opposition is based upon religious training and belief, 
as the term has been construed in our decisions. 
United States n . Seeger, 380 U. S. 163; Welsh v. 
United States, 398 U. S. 333. And he must show that 
this objection is sincere. Witmer v. United States, 
348 U. S. 375. In applying these tests, the Selective 
Service System must be concerned with the regis-
trant as an individual, not with its own interpreta-
tion of the dogma of the religious sect, if any, to 
which he may belong. United States n . Seeger, 
supra; Gillette v. United States, supra; Williams v. 
United States, 216 F. 2d 350, 352.”

The board’s cryptic “compelling and controlling force” 
language in this case may have reflected a conclusion 
that although petitioner met the three tests above he did 
not qualify for an exemption because his belief was not 
lifelong. Such a decision would have been entirely 
improper, since, assuming a sincere belief, the length of 
time petitioner had held it would be irrelevant. Schu-
man v. United States, 208 F. 2d 801 (CA9 1953); 
Taylor n . Chajee, 327 F. Supp. 1131 (CD Cal. 1971). 
Or the board might have concluded, equally erroneously, 
that petitioner did not qualify for exemption because his 
belief had not heretofore “compelled” him to express it 
in some organized activity.

To be sure, the board’s decision might have been based 
on a wholly proper application of the legal standard. 
The difficulty is that we cannot tell from the “statement” 
the board has given. It is a “simple but fundamental 
rule of administrative law . . . [that if] the admin-
istrative action is to be tested by the basis upon which 
it purports to rest, that basis must be set forth with 
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such clarity as to be understandable. It will not do 
for a court to be compelled to guess at the theory under-
lying the agency’s action.” SEC v. Chenery Corp., 332 
U. S. 194,196-197 (1947). The Court of Appeals viewed 
the board’s statement as a denial of the exemption 
because of insincerity. But the “compelling and con-
trolling force” language appeared in addition to the 
statement that petitioner was not sincere, with no in-
dication whether the former contributed to the rejection 
or served merely as a restatement of the latter ground. 
The board’s decision cannot be sustained on the basis of 
the sincerity finding alone unless it is clear from the 
record that the board intended it to be a wholly inde-
pendent ground of decision. Cf. Sicurella v. United 
States, 348 U. S. 385 (1955).

Even if the board’s statement is viewed solely as a 
rejection of petitioner’s application because of insincerity, 
it will not support the board’s action because it contains 
no reasons but merely the board’s conclusion. Appli-
cants for exemption as conscientious objectors may be 
found insincere where the belief claimed is inconsistent 
with prior statements or conduct of the applicant, or 
where the applicant’s demeanor in an appearance before 
the board deprives him of credibility. Witmer v. United 
States, 348 U.S.375 (1955). Typically,reviewing courts 
have perused the record in order to discover evidence that 
would furnish a “basis in fact” for a denial of exemption 
because of insincerity. See, e. g., United States v. 
Abbott, 425 F. 2d 910 (CA8 1970); United States v. 
Weaver, 423 F. 2d 1126 (CA9 1970). It is time to 
demand more of the local board: a statement that identi-
fies the evidence supporting the conclusion that the appli-
cant is not sincere. A statement of such specificity is 
indispensable to assure that the board has reasoned from 
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the evidence.2 Such a statement will facilitate review; 
and requiring the familiarity with the record necessary to 
its preparation will enhance the decisionmaking process 
at the administrative level. Without such a statement, 
a board may too easily shield inattentiveness or misappli-
cation of the law from judicial review behind the screen 
of a conclusory finding of insincerity.3 This danger is 
especially real where, as here, the finding of insincerity is 
merely tacked onto other language that betrays possible 
confusion about the legal standard.

I would grant certiorari to consider the adequacy of 
the administrative action.

No. 73-6666. Murray  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 492 F. 2d 178.

Mr . Just ice  Dougla s , dissenting.
Acting upon information received from the Los Angeles 

Police Department that a man of a specified description 
would arrive on a certain airplane carrying heroin inside 
a garment bag, a San Francisco sheriff’s deputy observed 
petitioner arriving on the designated flight, matching the 
description given and carrying a garment bag. The 

2 Such a requirement, advocated by several commentators, see 
Note, Administrative Findings in Selective Service Litigation, 57 Va. 
L. Rev. 477, 485 (1971); Hansen, The Basis-in-Fact Test in Judicial 
Review of Selective Service Classifications: A Critical Analysis, 37 
Brooklyn L. Rev. 453 (1971), has recently gained approval of two 
Courts of Appeals. See United States v. Stetter, 445 F. 2d 472, 485 
(CA5 1971); United States ex rel. Hemes v. McNulty, 432 F. 2d 
1182, 1187 (CA7 1970).

3 Instances of board members’ lack of familiarity with all the facts 
relevant to a classification decision are, regrettably, amply docu-
mented. See United States v. Thompson, 431 F. 2d 1265 (CA3 1970); 
United States v. Ford, 431 F. 2d 1310 (CAI 1970). See also In 
Pursuit of Equity: Who Serves When Not All Serve?, Report 
of the National Advisory Commission on Selective Service 20-21 
(1967).
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deputy stopped petitioner, searched the bag, and dis-
covered heroin that was used to secure petitioner’s con-
viction for importing heroin into the United States. Pe-
titioner appealed the conviction on the ground that the 
heroin should have been suppressed as the fruit of an 
unlawful search. The court below held that the report 
received from the Los Angeles police, as “corroborated” 
by petitioner’s appearance on the flight designated and 
matching the description, furnished probable cause for 
the forcible inspection of petitioner’s garment bag.

Because the court below failed to inquire into the origin 
of the information furnished by the Los Angeles police, 
it cannot be said that probable cause for the search has 
been established. Had the information been based upon 
the observations of a Los Angeles police officer, a proper 
assessment of probable cause would have necessitated 
examination of the observations on which he relied, to see 
whether they would have justified belief by a “man of 
reasonable caution” that petitioner was carrying contra-
band, Carroll v. United States, 267 U. S. 132, 162 (1925). 
Had the police report been based upon a tip received by 
the Los Angeles police from an informer, somewhat 
greater scrutiny would have been necessary to apply the 
requirements of Aguilar v. Texas, 378 U. S. 108 (1964), 
and Spinelli v. United States, 393 U. S. 410 (1969). 
These cases held that to furnish probable cause a tip 
must disclose the informer’s observations upon which any 
conclusion is based and must be accompanied by informa-
tion supporting the informer’s credibility.*  Neither kind 

*These requirements were held satisfied in United States v. Harris, 
403 U. S. 573 (1971), where the affiant alleged receiving “personal 
information” from a “prudent person” that the defendant had re-
cently sold illicit liquor. However one may view Harris, it plainly 
furnishes no support for the search here. The Court relied on the 
fact that the unidentified informer made admissions against penal 
interest as well as certain assertions of “personal knowledge”—fac-
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of inquiry occurred here, for the court below failed to go 
beyond the fact that the information came from the Los 
Angeles police. But the transmission of the information 
in the form of a Los Angeles “police report” is of no im-
mediate analytical significance; the Los Angeles Depart-
ment merely served as a conduit between the searching 
officer and a still undisclosed source. The fact that the 
searching officer received his information from another 
police officer does not alter the usual Fourth Amendment 
inquiry. On this point the holding of Whiteley v. 
Warden, 401 U. S. 560 (1971), is dispositive; the conclu-
sions embodied in a police bulletin are not shielded from 
judicial scrutiny.

The court below viewed petitioner’s arrival on the 
designated flight and his physical appearance as corrobo-
rative of the “tip” received from the Los Angeles police 
and relied upon Draper v. United States, 358 U. S. 307 
(1959), in upholding the search. In Draper an informer 
predicted that the defendant would arrive on a certain 
train wearing certain clothing and carrying heroin that 
was recently purchased. The informer, whom the police 
viewed as reliable from prior dealings, had a few days 
earlier given information that the defendant was deal-
ing in heroin. The Court held that when the defendant 
arrived on the designated train attired as the informer 
had predicted, the police had probable cause to make the 
search of his person that resulted in the discovery of 
heroin. Draper does not support the result here; it in-
volved a known informer, having a reputation for reli-
ability, who had given information previously. It is 
impossible to say that any of these factors were present 
here. The “corroboration” only established that some-
one was well acquainted with petitioner’s travel plans.

tors necessarily absent here on the present record because the origin 
of the observations was not explored.
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As in Whiteley v. Warden, supra, nothing in petitioner’s 
appearance when the police first met him tended to con-
firm the allegation of criminal conduct.

The decision below arguably represents a failure to 
follow the Fourth Amendment principles enunciated in 
our decisions. Accordingly I would grant certiorari.

No. 73-6719. Dorman  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below : 496 F. 2d 438.

Mr . Justice  Douglas , dissenting.
In 1973 Frank Dorman was sentenced by the District 

Court to a term of three years for violating the travel 
restrictions of his bond and to two concurrent seven-year 
terms for the interstate transportation of forged checks. 
In imposing sentence, the trial judge emphasized the 
“very, very substantial” record of Dorman’s prior con-
victions. The trial judge learned of these state convic-
tions from a presentence report, which had incorporated 
the convictions listed in an FBI summary. None of 
these documents revealed, and it has not been ascertained, 
whether Dorman had the assistance of counsel at the 
time these convictions were obtained. On appeal, Dor-
man sought to have his case remanded for a determina-
tion whether he lacked counsel at the time of the prior 
convictions, and if so for imposition of a new sentence. 
The Court of Appeals held that Dorman had waived any 
objection to the trial court’s use of the prior convictions 
by his failure to object after disclosure of the presentence 
report.

Since the landmark case of Gideon v. Wainwright, 372 
U. S. 335 (1963), we have held that convictions obtained 
without the provision of counsel for the accused may not 
be used to enhance punishment under a recidivist statute, 
Burgett v. Texas, 389 U. S. 109 (1967), nor to influence 
the determination of a discretionary sentence, United 
States v. Tucker, 404 U. S. 443 (1972), nor to impeach 
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the credibility of a defendant at trial, Loper v. Beto, 405 
U. S. 473 (1972). The guiding principle was stated in 
Burgett v. Texas:

“To permit a conviction obtained in violation of 
Gideon v. Wainwright to be used against a person 
either to support guilt or enhance punishment for 
another offense ... is to erode the principle of that 
case. Worse yet, since the defect in the prior con-
viction was denial of the right to counsel, the ac-
cused in effect suffers anew from the deprivation of 
that . . . right.” 389 U. S., at 115.

The Court of Appeals permits the defendant’s sentence 
to stand, with ample demonstration that the sentencing 
judge relied heavily on prior convictions, and no demon-
stration in the record that he had counsel during the 
prosecutions involved. The decision below remits the 
defendant to collateral challenge to his sentence. Under 
Fourth Circuit practice, the defendant must apparently 
now challenge each state conviction through independent 
proceedings and, if successful, move to vacate the federal 
sentence now in issue under 28 U. S. C. § 2255. See 
Brown v. United States, 483 F. 2d 116 (CA4 1973). This 
result is consonant neither with sound judicial admin-
istration nor with fairness to the accused. The deter-
mination whether a defendant had counsel at the time 
of prior convictions should ordinarily be ascertainable 
from an examination of the records of conviction. I 
would place the burden of that examination, which 
surely would add only a small increment to the task of 
preparation for trial or sentencing, upon the Government. 
This procedure would centralize in one proceeding all in-
quiry relevant to the use of prior convictions and would 
give positive assurance in the record that Gideon was not 
undercut through impermissible collateral uses of un-
counseled convictions.
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In this case the sentencing occurred nearly a year 
after our decision in United States v. Tucker, supra, time 
enough for the Government to have assumed the burden 
of demonstrating the constitutional validity of each con-
viction used against the accused. I would grant certiorari 
and reverse the judgment below.

No. 73-6754. Sedillo  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 496 F. 2d 151.

Mr . Justi ce  Douglas , with whom Mr . Justice  Bren -
nan  and Mr . Justice  Marsh all  concur, dissenting.

Petitioner was walking up a freeway on-ramp when he 
was stopped by an officer. Petitioner gave the officer his 
name but was unable to produce any identification. The 
officer noticed an envelope in petitioner’s shirt pocket and 
saw through a window in the envelope that it was 
addressed to someone other than petitioner. He 
thought that the envelope contained a Treasury check, 
and he pulled it out of petitioner’s pocket. The officer 
removed the check from the envelope and saw that it 
had been endorsed. Petitioner was arrested, and after 
further investigation was tried and convicted of forgery.

The Court of Appeals affirmed the conviction on the 
ground that the officer had probable cause to seize the 
check from petitioner’s person and that the absence of 
a warrant is excused by the plain-view doctrine. 496 F. 
2d 151, 152 (CA9 1974). Judge Hufstedler wrote a dis-
sent in which she pointed out that the incriminating 
aspects of the item in petitioner’s pocket simply were not 
in plain view. The check itself and in particular the en-
dorsement were not visible until the envelope had been 
removed from petitioner’s pocket and opened. “Nothing 
in the record of this case supports a conclusion that [the 
officer] at the time of the seizure had probable cause to 
believe that the envelope seen in Sedillo’s pocket was 
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contraband, or that it contained contraband, or that it 
was evidence relevant to a crime that [the officer] had 
probable cause to believe had been committed. Accord-
ingly, the plain-view doctrine cannot justify the seizure 
of the envelope and check.” Id., at 153 (footnote 
omitted).

In Coolidge n . New Hampshire, 403 U. S. 443, 466 
(1971), the Court pointed out that the plain-view doctrine 
is applicable only “where it is immediately apparent to the 
police that they have evidence before them; the ‘plain 
view’ doctrine may not be used to extend a general explor-
atory search from one object to another until something 
incriminating at last emerges.” To use the plain-view 
rationale in this case is to ignore the limitations on that 
exception to the warrant requirement which are explained 
by Coolidge.

It appears to me that the conviction here results from 
police conduct which violated the Fourth Amendment. 
The plain-view doctrine is not applicable, and I do not 
see how any other exceptions to the warrant requirement 
would justify the conduct of the police.*  I would there-
fore grant certiorari and set this case for argument.

*Obviously the search and seizure were not incident to arrest, 
since the arrest did not occur until after the envelope had been 
removed from petitioner’s pocket and opened. I dissented in Terry 
v. Ohio, 392 U. S. 1 (1968), but even the majority position in that case 
would not justify the officer’s conduct here. Terry permitted 
a “reasonable search for weapons for the protection of the police 
officer, where he has reason to believe that he is dealing with an 
armed and dangerous individual, regardless of whether he has prob-
able cause to arrest the individual for a crime.” Id., at 27. But 
that doctrine clearly has no applicability here. As Judge Hufstedler 
put it: “No one contends in this case that [the officer’s] seizure of 
the envelope from Sedillo’s pocket or the examination of the enve-
lope’s contents was necessary to protect the officer’s person.” 496 
F. 2d 151, 153.
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No. 73-6943. Johnson  v . Nebras ka . Sup. Ct. Neb. 
Certiorari denied. Reported below: 191 Neb. 535, 216 
N. W. 2d 517.

Mr . Justice  Dougla s , dissenting.
Petitioner was convicted of violating a city gambling 

ordinance, carrying a maximum penalty of six months’ 
imprisonment and a $500 fine. Following a trial before 
a municipal judge, petitioner was convicted and sentenced 
to 100 days in jail and fined $500. Under Nebraska law, 
trial by jury is unavailable in a prosecution in municipal 
court for violation of a city ordinance. The Nebraska 
courts rejected petitioner’s assertion of a right to a jury 
trial under the Sixth Amendment, on the ground that no 
such right applies to prosecutions for offenses carrying 
a maximum penalty of imprisonment for six months or 
less.

The Constitution provides for trial by jury in two 
places. Article III, § 2, provides that “[t]he Trial of all 
Crimes, except in Cases of Impeachment, shall be by 
Jury . . . .” And the Sixth Amendment provides in per-
tinent part:

“In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
crime shall have been committed . . . .” (Emphasis 
added.)

Despite these specific references to a jury in the trial of 
“all crimes” and in “all criminal prosecutions” the Court 
has held that the accused enjoys no right to demand trial 
by jury in prosecutions for “petty offenses.”

The notion of a class of “petty offenses” for which 
prosecution would carry no right to jury trial first sur-
faced in this Court in the dicta of Callan v. Wilson, 127 
U. S. 540, 555 (1888), which held that a conspiracy 
offense did not belong in the “petty” class. “Petty of-
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fenses” were to be defined as those punishable by sum-
mary proceedings at common law prior to the adoption 
of the Constitution. The exclusion of petty-offense pros-
ecutions from the jury trial guarantee was repeated in 
several later cases. Natal n . Louisiana, 139 U. S. 621 
(1891), involved a Fourteenth Amendment challenge 
to a Louisiana ordinance regulating the location of pri-
vate marketplaces. Prosecution for violation was before 
a magistrate only and was punishable by a $25 fine 
or imprisonment for 30 days. In holding that the 
absence of jury trial did not vitiate conviction under 
the ordinance, the Court repeated the Callan dicta, but 
the decision came more than 70 years before we held 
the federal right to jury trial applicable in state proceed-
ings, Duncan v. Louisiana, 391 U. S. 145 (1968). In 
Schick v. United States, 195 U. S. 65 (1904), the petty- 
offense exclusion was again repeated, but the holding of 
that case was that the defendant’s waiver of jury trial 
in the District Court did not invalidate his conviction.

Not until District of Columbia v. Clawans, 300 U. S. 
617 (1937), did the Court squarely rule that certain 
prosecutions are outside the constitutional guarantee. 
That case involved a prosecution in the District of Co-
lumbia for violation of a statute making it a crime, 
punishable by a fine of $300 or less, or imprisonment 
of 90 days or less, to sell second-hand goods without a 
license. In holding that trial by jury was not required, 
the Court expanded the definition of “petty offenses” to 
embrace all those for which the authorized punishment 
failed to meet a requisite standard of severity. The de-
gree of severity required to invoke the constitutional right 
was to be ascertained “by objective standards such as may 
be observed in the laws and practices of the community 
taken as a gauge of its social and ethical judgments.” 
Id., at 628. In the years since Clawans, the Court has 
struggled to achieve greater precision in drawing the line 
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that separates “petty” from “serious” crimes. See Dun-
can v. Louisiana, supra, at 160-162; Dyke n . Taylor Im-
plement Mjg. Co., 391 U. S. 216 (1968); Frank v. United 
States, 395 U. S. 147 (1969); Baldwin v. New York, 399 
U. S. 66, 67-73 (1970). The Court’s latest expression in 
this quest for certainty came last Term in Codispoti n . 
Pennsylvania, 418 U. S. 506 (1974). There it was said 
that “our decisions have established a fixed dividing 
line between petty and serious offenses: those crimes 
carrying a sentence of more than six months are serious 
crimes and those carrying a sentence of six months or less 
are petty crimes.” Id., at 512. What apparently began 
in Callan as a narrow exception to the jury trial guarantee 
based upon the nature of the offense1 has become a rigid 
rule based upon the maximum authorized punishment.2

If the judgment were mine to make, I would entertain 
considerable doubt that petitioner’s offense can be de-
scribed as “petty.” See Frank v. United States, supra, at 
160 (Black, J., dissenting). Petitioner’s offense carried a 
maximum penalty of six months’ imprisonment and a 
$500 fine. A literal reading of the “fixed dividing line” 
stated in Codispoti would place petitioner’s offense in 
the “serious” category, for it carries “a sentence of more 
than six months.” I recognize, however, that the Court 
has never expressly considered how the interaction of 
authorized imprisonment and fines affects the dividing 
line, although it has adverted to the provisions of 18 
U. S. C. § 1, defining as “petty” a crime in which both 

1 Compare Mr. Justice Harlan’s opinion for the Court in Callan v. 
Wilson, 127 U. S. 540 (1888), with his later dissenting opinion in Schick 
v. United States, 195 U. S. 65, 80-81 (1904).

2 Special rules have been applied with respect to criminal contempts 
for which a maximum penalty is not specified. See Dyke v. Taylor 
Implement Mjg. Co., 391 U. S. 216 (1968); Frank v. United States, 
395 U. S. 147 (1969); Taylor v. Hayes, 418 U. S. 488 (1974).
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six months’ imprisonment and a $500 fine are author-
ized. See e. g., Duncan v. Louisiana, supra, at 161; 
Frank v. United States, supra, at 151. On the Court’s 
own terms, certiorari should be granted to resolve the 
ambiguity.

For myself, I adhere to the views expressed by Mr. 
Justice Black, whom I joined, in Baldwin v. New York, 
supra, at 74-76, that the Constitution forbids the kind of 
line drawing in which the Court is now engaged. In 
making trial by jury applicable “in all criminal prosecu-
tions,” the Framers foreclosed any judicial freedom to 
decide that in certain prosecutions trial by jury is un-
warranted. The point was forcefully made by Justices 
McReynolds and Butler in their separate opinion in Dis-
trict of Columbia v. Clawans, supra:

“In a suit at common law to recover above $20.00, a 
jury trial is assured. And to us, it seems improbable 
that while providing for this protection in such a 
trifling matter the framers of the Constitution in-
tended that it might be denied where imprisonment 
for a considerable time or liability for fifteen times 
$20.00 confronts the accused.” 300 U. S., at 633-634. 

Until the language of the Constitution is amended, we 
are not free to impose our judgment as to what offenses 
are “petty.” Since, in my view, the right to trial by 
jury in all criminal prosecutions is among the privileges 
and immunities of citizens of the United States the States 
are forbidden by the Fourteenth Amendment from abridg-
ing, see Gideon v. Wainwright, 372 U. S. 335, 345-347 
(1963) (concurring opinion), I would apply the same rule 
in both state and federal prosecutions. See also Duncan 
v. Louisiana, supra, at 162-171 (Black, J., concurring). 
The judgment below might arguably be permitted to 
stand under a view that the federal guarantee of trial 
by jury is not fully applicable to the States. This was 
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the view of Mr. Justice Harlan, expressed in, e. g., Duncan 
n . Louisiana, id., at 171-193, and Williams N. Florida, 
399 U. S. 78, 117-138 (1970). I do not share that view, 
see id., at 106-107, and in any event it has not com-
manded a majority of this Court.

Petitioner was denied a jury in what is unquestionably 
a criminal prosecution. I would grant certiorari to con-
sider his Sixth Amendment claim.

No. 73-7019. Bailey  v . Weinberger , Secre tary  of  
Health , Education , and  Welfar e . C. A. 9th Cir. Cer-
tiorari denied.

Mr . Justi ce  White , joined by Mr . Justice  Douglas  
and Mr . Justi ce  Stewart , dissenting.

The Court of Appeals for the Ninth Circuit, adhering to 
its previous decisions in Stuckey v. Weinberger, 488 F. 2d 
904 (1973) (en banc), and Wallace v. Weinberger, 488 F. 
2d 606 (1973) (en banc), cert, denied, 417 U. S. 913 
(1974), held in this case that the decision of the Secretary 
of HEW on a request to reopen a previous denial on the 
merits of a claim for benefits is so far committed to 
agency discretion by the provisions of § 205 (h) of the 
Social Security Act, 49 Stat. 624, as amended, 53 Stat. 
1371, 60 Stat. 1095, 67 Stat. 632, 42 U. S. C. § 405 (h), 
that review of that decision is not available pursuant to 
the Administrative Procedure Act. See 5 U. S. C. § 701 
(a)(2). This holding is squarely in conflict with the hold-
ings of three other Circuits in Cappadora v. Celebrezze, 
356 F. 2d 1 (CA2 1966); Davis v. Richardson, 460 F. 2d 
772 (CA3 1972); and Maddox v. Richardson, 464 F. 2d 
617 (CA6 1972). It is a prime function of this Court’s 
certiorari jurisdiction to resolve precisely the kind of con-
flict here presented. This Court’s Rule 19 (l)(b). Per-
haps the state of our docket will not permit us to resolve 
all disagreements between courts of appeals, or between 
federal and state courts, and perhaps we must tolerate the 
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fact that in some instances enforcement of federal law in 
one area of the country differs from its enforcement in 
another. These situations, it is hoped, will be few and far 
between. I would grant certiorari in this case.

Mr . Just ice  Douglas , dissenting.
While I have joined Mr . Justi ce  White ’s dissent, I 

should add that the number of cases we take to review 
on the merits is well below the tolerable limit and that 
this case presents one of the most pressing problems on 
the modern scene. For the extent to which the ever-
growing federal bureaucracy uses “discretion” to mask 
irresponsible action that evades review seems to me to 
be eroding basic rights of the citizen.

No. 74-96. Damon , Reformatory  Superi nten dent  
v. Leeson ; and

No. 74-5405. Leeson  v . Damon , Reformatory  Su -
peri ntendent . C. A. 2d Cir. Motion of respondent in 
No. 74-96 for leave to proceed in forma pauperis granted. 
Certiorari denied. Mr . Just ice  White  would grant 
certiorari in No. 74-96. Reported below: 496 F. 2d 718.

No. 74-126. Sigal , aka  Edwa rds , et  al . v . United  
States . C. A. 10th Cir. Application to recall and stay 
mandate, presented to Mr . Just ice  White  and by him 
referred to the Court, denied. Certiorari denied. Re-
ported below: 500F. 2d 1118.

Rehearing Denied
No. 73-1191. Hourihan  v . Dakin  et  al ., 416 U. S. 

951. Motion for leave to file petition for rehearing 
denied.

Assignment Order
An order of The  Chief  Justi ce  designating and 

assigning Mr. Justice Clark (retired) to perform judicial 
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duties in the United States Court of Appeals for the 
Seventh Circuit during the week of November 18, 1974, 
and for such additional time in advance thereof to pre-
pare for the trial of cases, or thereafter as may be re-
quired to complete unfinished business, pursuant to 28 
U. S. C. § 294 (a), is ordered entered on the minutes of 
this Court, pursuant to 28 U. S. C. § 295.

October  25, 1974

Dismissal Under Rule 60
No. 74-5294. Will iams  v . Unite d  State s . C. A. 

9th Cir. Certiorari dismissed under this Court’s Rule 60.

October  29, 1974

Dismissal Under Rule 60
No. 50, Orig. Vermont  v . New  York  et  al . Bill of 

complaint dismissed under this Court’s Rule 60. [See 
417 U. S. 270.]

Affirmed on Appeal
No. 73-1870. Huffman  v . Montana  Supreme  Court  

et  al . Affirmed on appeal from D. C. Mont. Reported 
below: 372 F. Supp. 1175.

No. 74-32. Vallis  et  al . v . Lefko wit z , Attorney  
General  of  New  York , et  al . Affirmed on appeal from 
D. C. S. D. N. Y.

No. 73-1902. National  Independent  Coal  Opera -
tors  Assn , et  al . v . Brennan , Secre tary  of  Labor . 
Affirmed on appeal from D. C. D. C. Mr . Justice  
White  and Mr . Justice  Rehnquist  would note prob-
able jurisdiction and set case for oral argument. Re-
ported below: 372 F. Supp. 16.
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No. 73-2029. Star  et  al . v . Preller  et  al . Affirmed 
on appeal from D. C. Md. Reported below: 375 F. Supp. 
1093.

Mr . Justice  Douglas , dissenting.
Appellant Star owns several bookstores in Baltimore 

which contain, inter alia, coin-operated viewing machines 
showing portions of so-called “adult” motion pictures. 
After a number of raids in which these motion pictures 
were seized for lack of a proper license from the Maryland 
State Board of Censors, appellant sought injunctive 
relief against the enforcement of Maryland’s film-licens-
ing requirements on the ground that such requirements 
violate the freedoms protected by the First and Four-
teenth Amendments. We held a predecessor Maryland 
statute unconstitutional in Freedman v. Maryland, 380 
U. S. 51 (1965); the three-judge District Court, however, 
concluded that the defects identified in Freedman had 
been remedied by the present statute. 352 F. Supp. 530 
(Md. 1972); 375 F. Supp. 1093 (Md. 1974).

The court below made much of the fact that the 
amended statute provides for a prompt judicial determi-
nation of obscenity after denial of a license by the Board, 
and that the Board must bear the burden of proof at all 
stages of the proceedings. I have previously set forth, 
at some length, my view that no form of censorship, no 
matter how speedy or efficient it may be, is constitution-
ally permissible. The cost and delay involved in contest-
ing an adverse determination by the censor provide a 
very practical deterrent to free and open expression; the 
inevitable result is a reluctance even to attempt to dis-
seminate ideas which, by virtue of their content, may 
attract the censor’s attention or draw his wrath. More-
over, by imposing his sanctions in advance, the censor 
circumvents all the protections of the Bill of Rights which 
are called into play by a criminal prosecution after the 
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fact. The Maryland system has no place for the right 
of trial by jury, nor does it require proof beyond a reason-
able doubt; step by step, by eroding these constitutional 
guarantees, the State facilitates its self-appointed task of 
imposing and ensuring conformity to an official standard 
of morality.

I adhere to the positions I have taken in Freedman v. 
Maryland, supra, at 61 (concurring opinion); Times Film 
Corp. v. Chicago, 365 U. S. 43, 78 (1961) (dissenting 
opinion); Kingsley International Pictures Corp. n . Re-
gents, 360 U. S. 684, 697 (1959) (concurring opinion); 
and Superior Films v. Department of Education, 346 
U. S. 587, 588 (1954) (concurring opinion). I would 
reverse the judgment below.

Mr . Justi ce  Brennan , with whom Mr . Just ice  Stew -
art  and Mr . Just ice  Marsh all  join, dissenting.

Appellants challenged the constitutionality of the 
Maryland motion picture censorship statute, Md. Ann. 
Code, Art. 66A, §§ 1-26 (1970), which requires that films 
be licensed before exhibition and forbids the licensing 
of obscene films. Pursuant to § 6 (b) of the statute 
a film is “obscene” if, “when considered as a whole, 
its calculated purpose or dominant effect is substan-
tially to arouse sexual desires, and if the probability of 
this effect is so great as to outweigh whatever other 
merits the film may possess.” A three-judge court 
ruled adversely to appellant, and this Court vacated 
the judgment and remanded the case for further con-
sideration in light of Miller v. California, 413 U. S. 15 
(1973), and companion cases. 413 U. S. 905. The 
three-judge court again upheld the statute.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
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the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting).

It is clear that, tested by that constitutional standard, 
the Maryland motion picture censorship statute, as it 
defines “obscene” in § 6 (b), is constitutionally overbroad 
and therefore invalid on its face. For the reasons stated 
in my dissent in Miller v. California, supra, at 47, and 
because the judgment of the three-judge court was 
rendered after Miller, I would therefore reverse. In 
that circumstance, I have no occasion to consider whether 
the other questions presented merit plenary review. See 
Heller v. New York, 413 U. S. 483, 494 (1973) (Brennan , 
J., dissenting).

Appeals Dismissed
No. 73-6968. Englefi eld  v . Englef ield . Appeal 

from Sup. Ct. Ohio dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 74-37. Town  of  East  Haven  et  al . v . Unite d  
State s et  al . Appeal from C. A. 2d Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 496 F. 2d 452.

No. 74-5145. Buxton  v . Board  of  Direc tors  et  al . 
Appeal from C. A. 9th Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

Affirmed for Absence of Quorum
No. 73-6732. Sloan  v . Nixon , Presi dent  of  the  

United  States , et  al . C. A. 2d Cir. Four Members of 
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the Court have disqualified themselves in this case. Be-
cause of this absence of a quorum, 28 U. S. C. § 1, and 
since a majority of the qualified Justices are of the opin-
ion that the case cannot be heard and determined at the 
next Term of Court, the judgment is affirmed under 28 
U. S. C. § 2109, which provides that under these circum-
stances “the court shall enter its order affirming the 
judgment of the court from which the case was brought 
for review with the same effect as upon affirmance by an 
equally divided court.” Reported below: 493 F. 2d 1398.

Certiorari Granted—Vacated and Remanded
No. 74-5060. La Ruffa  v . New  York . Ct. App. N. Y. 

Motion for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated and case remanded 
for further consideration in light of Blackledge n . Perry, 
417 U. S. 21 (1974), and Tollett n . Henderson, 411 U. S. 
258 (1973). Reported below: 34 N. Y. 2d 242, 313 N. E. 
2d 332.

Miscellaneous Orders
No.---- . Ellis  v . Hawaii ; and
No. —. Ellis  v . Powers  et  ux . Sup. Ct. Hawaii. 

Motion to consolidate cases to permit filing of a single 
petition for writ of certiorari denied.

No. A-177 (74-269). Brian , Secreta ry , Human  Re -
lations  Agenc y , et  al . v . Califo rnia  Welfare  Rights  
Organization  et  al . Sup. Ct. Cal. Application for 
stay presented to Mr . Justice  Blackm un , and by him 
referred to the Court, denied. Reported below: 11 Cal. 
3d 237,520 P. 2d 970.

No. A-190 (74-244). Booze  et  al . v . Florida . Ap-
plication for stays of mandates of the District Court of 
Appeal of Florida, Second District, presented to Mr . Jus -
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tice  Dougla s , and by him referred to the Court, denied. 
Reported below: 291 So. 2d 262, and 293 So. 2d 107.

No. A-202 (74—312). Swoap , Director , Departm ent  
of  Benefi t  Payments , et  al . v . Waits  et  al . Sup. Ct. 
Cal. Application to stay enforcement of injunction of 
Superior Court of California, County of Sacramento, pre-
sented to Mr . Just ice  Blackmun , and by him referred to 
the Court, denied. Reported below: 11 Cal. 3d 887, 524 
P. 2d 117.

No. A-255. Alers  v . Tole do  et  al . C. A. 1st Cir. 
Application for stay presented to The  Chief  Just ice , and 
by him referred to the Court, denied.

No. A-256 (74r456). Hill , Attor ney  General  of  
Texas , et  al . v . Printi ng  Industries  of  the  Gulf  
Coast  et  al . Appeal from D. C. S. D. Tex. Motion of 
appellees to vacate stay entered by this Court on Octo-
ber 11, 1974 [ante, p. 805], denied.

No. A-274. Economic  Consult ants , Inc ., dba  E-C 
Tape  Servi ce , Inc ., et  al . v . Mercury  Record  Produc -
ti ons , Inc ., et  al . Application for stay of mandate of 
Supreme Court of Wisconsin, presented to Mr . Justi ce  
Blackmu n , and by him referred to the Court, denied. 
Reported below: 64 Wis. 2d 163, 218 N. W. 2d 705.

No. A-284 (74-409). Rose , Warden  v . United  States  
Dis trict  Court  for  the  Weste rn  Distri ct  of  Tennes -
see , Weste rn  Divis ion , et  al . Application to stay 
orders of Judge Robert M. McRae, entered August 22, 
1974, presented to Mr . Justice  Stewart , and by him 
referred to the Court, denied.

No. A-334. Hurst  et  al . v . United  States . C. A. 
6th Cir. Application for order to have court-appointed 
counsel relieved and other relief, presented to Mr . Just ice  
Stewart , and by him referred to the Court, denied.



ORDERS 961

419U.S. October 29, 1974

No. 50, Orig. Vermont  v . New  York  et  al . It is 
ordered by this Court that the Honorable R. Ammi Cutter 
be, and he is hereby, awarded the sum of $50,000 as com-
pensation for his services as Special Master in this case, 
and that his disbursements totaling $5,150 be allowed. It 
is further ordered that the fee and disbursements be paid 
by the parties in the following amounts: $20,000 by the 
State of Vermont and $35,150 by the International Paper 
Co. It is further ordered that the Special Master is 
hereby discharged. [See 417 U. S. 270.]

No. 73-689. Maness  v . Meyer s , Judge . 169th Jud. 
Dist. Ct. Tex., Bell County. [Certiorari granted, 416 
U. S. 934.] Motion of Texas Criminal Defense Lawyers 
Assn, for leave to file a brief as amicus curiae denied.

No. 73-820. United  States  v . Guana -Sanchez . 
C. A. 7th Cir. [Certiorari granted, 417 U. S. 967.] Mo-
tion for appointment of counsel granted. It is ordered 
that Joseph Beeler, Esquire, of Miami, Fla., a member 
of the Bar of this Court, be, and he is hereby, appointed 
to serve as counsel for respondent in this case.

No. 73-822. Fry  et  al . v . Unite d  States . Temp. 
Emerg. Ct. App. [Certiorari granted, 415 U. S. 912.] 
Motions of the State of California and California State 
Employees’ Assn, for leave to participate in oral argu-
ment as amici curiae denied.

No. 73-1012. Gulf  Oil  Corp , et  al . v . Copp  Paving  
Co ., Inc ., et  al . C. A. 9th Cir. [Certiorari granted, 415 
U. S. 988.] Motion of American Building Maintenance 
Industries for leave to file a brief as amicus curiae denied.

No. 73-1018. United  States  v . Mazurie  et  al . C. A. 
10th Cir. [Certiorari granted, 415 U. S. 947.] Motion 
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of respondents to dismiss writ of certiorari denied. Mo-
tion of the State of Wyoming for leave to participate in 
oral argument as amicus curiae granted.

No. 73-1256. Connell  Constru ction  Co ., Inc . v . 
Plumber s & Steamf itt ers  Local  Union  No . 100, 
United  Associ ation  of  Journeymen  & Appre nti ces  of  
the  Plumbi ng  & Pipe fit ting  Industry  of  the  Unite d  
States  and  Canada , AFL-CIO. C. A. 5th Cir. [Cer-
tiorari granted, 416 U. S. 981.] Motion of Associated 
General Contractors of America et al. for leave to partici-
pate in oral argument as amici curiae denied.

No. 73-1279. Willi ams  & Wilki ns  Co. v. United  
Stat es . Ct. Cl. [Certiorari granted, 417 U. S. 907.] 
Motion of National Education Assn, for leave to partici-
pate in oral argument as amicus curiae denied. Mr . 
Justic e Brennan  and Mr . Justice  Blackmun  took no 
part in the consideration or decision of this motion.

No. 73-1380. Chemehuevi  Tribe  of  Indians  et  al . 
v. Federal  Power  Commis si on  et  al .;

No. 73-1666. Arizona  Public  Servic e Co . et  al . v . 
Chemehu evi  Tribe  of  India ns  et  al . ; and

No. 73-1667. Federal  Powe r  Comm iss ion  v . Cheme -
huevi  Tribe  of  Indians  et  al . C. A. D. C. Cir. [Cer-
tiorari granted, 417 U. S. 944.] Motion of Arizona Pub-
lic Service Co. et al. for divided argument granted ; how-
ever, no additional time for oral argument is allowed.

No. 73-1573. Withrow  et  al . v . Larkin . Appeal 
from D. C. E. D. Wis. [Probable jurisdiction noted, 417 
U. S. 943.] Consideration of appellee’s suggestion of 
mootness deferred to oral argument.

No. 74-125. Alamo  Land  & Cattle  Co ., Inc . v . Ari -
zona . C. A. 9th Cir. The Solicitor General is invited 
to file a brief in this case expressing the views of the 
United States.
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Probable Jurisdiction Noted or Postponed
No. 73-1820. Philbrook , Commis si oner , Depar t -

ment  of  Social  Welf are  v . Glodgett  et  al .; and
No. 74-132. Weinberger , Secre tary  of  Healt h , 

Educat ion , and  Welfare  v . Glodgett  et  al . Appeals 
from D. C. Vt. Motion of appellees for leave to proceed 
in forma pauperis granted. In No. 73-1820, probable 
jurisdiction noted. In No. 74-132, further consideration 
of question of jurisdiction postponed to hearing of case 
on the merits. Cases consolidated and a total of one 
hour allotted for oral argument. Reported below: 368 
F. Supp. 211.

Certiorari Granted
No. 73-7031. Fowler  v . North  Carolina . Sup. 

Ct. N. C. Motion for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 285 N. C. 90, 
203 S. E. 2d 803.

No. 74-70. Goldfarb  et  ux . v . Virginia  State  Bar  
et  al . C. A. 4th Cir. Motion of Clark C. Havighurst 
for leave to file a brief as amicus curiae granted. Certio-
rari granted. Mr . Justi ce  Powell  took no part in the 
consideration or decision of this motion and petition. 
Reported below: 497 F. 2d 1.

Certiorari Denied. (See also Nos. 73-6968, 74-37, and 
74-5145, supra.)

No. 73-1830. Szek ula  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 497 F. 2d 
926.

No. 73-1903. Zlotnick  et  al . v . Distr ict  of  Colum -
bia  Redev elop ment  Land  Agenc y  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 161 U. S. App. 
D. C. 238, 494 F. 2d 1157.
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No. 73-1906. Herma n Investme nt  Co . et  al . v . 
Loef fle r , Trustee , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 492 F. 2d 793.

No. 73-1984. New  York  Ship pin g  Assn ., Inc . v . 
Federal  Marit im e  Comm iss ion  et  al .; and

No. 73-1990. Internati onal  Longs horemen ’s  
Ass n ., AFL-CIO v. Federal  Marit im e  Comm iss ion  et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 
495 F. 2d 1215.

No. 73-2018. In  re  Rosen . Ct. App. D. C. Certi-
orari denied. Reported below: 315 A. 2d 151.

No. 73-2022. Rollins  Tele cast ing , Inc . v . National  
Labor  Relati ons  Board . C. A. 2d Cir. Certiorari 
denied. Reported below: 494 F. 2d 80.

No. 73-2048. Matlock  Truck  Body  & Trailer  Corp . 
v. National  Labor  Relati ons  Board . C. A. 6th Cir. 
Certiorari denied. Reported below: 495 F. 2d 671.

No. 73-2061. Smith  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 496 F. 2d 185.

No. 73-6800. Baxter  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 1404.

No. 73-6895. Somers et  v . North  Caroli na . Ct. 
App. N. C. Certiorari denied.

No. 73-6907. Holmes  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 495 F. 2d 
1375.

No. 73-6908. Peters on  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Reported below: 162 
U. S. App. D. C. 20, 495 F. 2d 1076.

No. 73-6920. Moody  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 1405.
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No. 73-6921. Vallej o  v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 496 F. 2d 960.

No. 73-6940. Brown  v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 495 F. 2d 593.

No. 73-6942. Mille r  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 491 F. 2d 
1405.

No. 73-6945. Shabazz  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 73-6947. Duckett  et  al . v . Illinois . Sup. Ct. 
Ill. Certiorari denied. Reported below: 56 Ill. 2d 432, 
308 N. E. 2d 590.

No. 73-6956. Jones  et  al . v . United  States . C. A. 
D. C. Cir. Certiorari denied. Reported below: 162 
U. S. App. D. C. 20, 495 F. 2d 1076.

No. 73-6963. Kohn  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 495 F. 2d 763.

No. 73-6971. Combs  v . Henders on , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 492 F. 2d 
1241.

No. 73-6978. Owen  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 492 F. 2d 
1100.

No. 73-6981. Rickets on  v . Unite d  Stat es . C. A. 
7th Cir. Certiorari denied. Reported below: 498 F. 2d 
367.

No. 73-6990. Kearns  v . Weinberger , Secret ary  of  
Health , Education , and  Welfare . C. A. 9th Cir. 
Certiorari denied.

No. 73-6993. Rucker  v . United  Stat es . C. A. Sth 
Cir. Certiorari denied. Reported below: 496 F. 2d 
1241.
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No. 73-6994. Miranda  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 494 F. 2d 783.

No. 73-7007. Martinez  v . United  States . C. A. 
10th Cir. Certiorari denied.

No. 78-7010. Buster  v . United  States . C. A. 2d 
Cir. Certiorari denied.

No. 73-7017. Valen ti  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 73-7033. Washi ngton  v . Mc Carthy , Men ’s  
Colon y Super intendent . C. A. 9th Cir. Certiorari 
denied.

No. 73-7036. Noland  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 495 F. 2d 529.

No. 73-7071. Mc Cravy  v . Rose , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 497 F. 2d 924.

No. 73-7103. Pfi ste r  v . Phoenix  of  Hartfor d  In -
suranc e Co. et  al . Sup. Ct. La. Certiorari denied. 
Reported below: 293 So. 2d 187.

No. 73-7104. Murray  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 497 F. 2d 922.

No. 73-7105. Brown  v . Virgin ia . Sup. Ct. Va. 
Certiorari denied. Reported below: 214 Va. 755, 204 
S. E. 2d 429.

No. 73-7106. Peich ev  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 500 F. 2d 917.

No. 73-7109. Burke  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 2d 373.

No. 73-7110. Davis  v . United  States . C. A. 8th Cir. 
Certiorari denied.
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No. 73-7113. DiJohn  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 73-7114. Duhart  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 496 F. 2d 941.

No. 74-41. Nalls  v . Nevada . Sup. Ct. Nev. Certio-
rari denied. Reported below: 520 P. 2d 611.

No. 74-44. Fahrig  et  al . v . Ledford , Execu tor . Ct. 
App. Ohio, Montgomery County. Certiorari denied.

No. 74-135. Yakima  Tribe  of  Indians  of  the  Ya -
kima  Reservatio n  v . Confe derat ed  Tribe s  of  the  Col -
ville  Reservation . Ct. Cl. Certiorari denied. Reported 
below: 204 Ct. Cl. 868.

No. 74-137. Wiest  et  al . v . Mt . Leban on  School  
Dis trict . Sup. Ct. Pa. Certiorari denied. Reported 
below: 457 Pa. 166, 320 A. 2d 362.

No. 74-140. Ronwi n v . Committee  on  Exami na -
tions  and  Admiss ions  of  the  Suprem e  Court  of  Ari -
zona . Sup. Ct. Ariz. Certiorari denied.

No. 74-149. Allied  Sheet  Metal  Fabricators , Inc . 
v. Peopl es  National  Bank  of  Washington . Ct. App. 
Wash. Certiorari denied. Reported below: 10 Wash. 
App. 530, 518 P. 2d 734.

No. 7-L-151. Zenith  Vinyl  Fabrics  Corp . v . Ford  
Motor  Co . C. A. 6th Cir. Certiorari denied.

No. 74-162. Dilli nger  v . Mazza . Ct. App. Ohio, 
Hancock County. Certiorari denied.

No. 74-163. Bruenn  v . Bruenn . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.



968 OCTOBER TERM, 1974

October 29, 1974 419U.S.

No. 74-164. Ohio  Hoist  Manufactur ing  Co. v. 
LiRocchi , dba  Cable  Climber  Co . C. A. 9th Cir. Cer-
tiorari denied.

No. 74-173. Blacks hear  v . Blackshe ar . Sup. Ct. 
Ga. Certiorari denied. Reported below: 232 Ga. 312, 
206 S. E. 2d 429.

No. 74-177. Pruitt  v . Illino is . App. Ct. HL, 2d 
Dist. Certiorari denied. Reported below: 16 Ill. App. 
3d 930, 307 N. E. 2d 142.

No. 74-178. Nassau  County  Associ ation  of  In -
suranc e  Agents , Inc ., et  al . v . Aetna  Life  & Casualty  
Co. et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 497 F. 2d 1151.

No. 74-179. Jeff erson  Chemical  Co., Inc . v . Gen -
eral  Tire  & Rubber  Co. C. A. 2d Cir. Certiorari de-
nied. Reported below: 497 F. 2d 1283.

No. 74-182. Goodb ody  & Co. et  al . v . Palo mar  Fi-
nancial  Corp . Sup. Ct. Cal. Certiorari denied.

No. 74-186. Glins ey  et  al . v . Baltimore  & Ohio  
Railroad  Co. C. A. 6th Cir. Certiorari denied. Re-
ported below: 495 F. 2d 565.

No. 74-5008. Plummer  v . United  States . Ct. App. 
D. C. Certiorari denied.

No. 74-5010. Cushni e  v. United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 488 F. 2d 81.

No. 74-5013. Lisi  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 498 F. 2d 1396.

No. 74-5033. Lebron  v . Unite d  State s . C. A. 1st 
Cir. Certiorari denied. Reported below: 502 F. 2d 
1160.
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No. 74-5035. Hawk ins  v . United  States . Ct. App. 
D. C. Certiorari denied. Reported below: 319 A. 2d 
328.

No. 74^5036. Le Flore  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 497 F. 2d 925.

No. 74-5057. Vess els  v . Estelle , Corrections  Di-
rect or . C. A. 5th Cir. Certiorari denied. Reported 
below: 494 F. 2d 1295.

No. 74r-5142. Ross v. United  States . C. A. 9th Cir. 
Certiorari denied.

No. 73-1583. Marcell o v . Saxbe , Attor ney  Gen -
eral . C. A. D. C. Cir. Certiorari denied. Mr . Justice  
Douglas  would grant certiorari. Reported below: 161 
U. S. App. D. C. 345, 495 F. 2d 171.

No. 73-1967. Lee  v . Califor nia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari.

No. 73-6670. Rose  v . United  States . C. A. 9th Cir. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari.

No. 73-6902. Martine z v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Mr . Justice  Dougla s would 
grant certiorari. Reported below: 507 S. W. 2d 223.

No. 73-6983. Carter  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari.

No. 74-9. Mauro  v . United  States . C. A. 2d Cir. 
Certiorari denied. Mr . Justic e Dougla s would grant 
certiorari. Reported below: 501 F. 2d 45.
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No. 74-5012. Shola rs  v . Matter  et  al . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 491 F. 2d 279.

No. 74-5166. Harris  v . Procunier , Correc tions  Di-
rect or . C. A. 9th Cir. Certiorari denied. Mr . Justi ce  
Douglas  would grant certiorari. Reported below: 498 
F. 2d 576.

No. 73-1679. Linda  Pollin  Memo rial  Housing  
Corp , et  al . v . Marsh all  et  al . ; and

No. 73-1680. Tenan ts ’ Counc il  of  Tibe r  Islan d - 
Carrolls burg  Square  et  al . v . Lynn , Secre tary  of  
Housi ng  and  Urban  Develop ment , et  al . C. A. D. C. 
Cir. Motion of respondents Marshall et al. for leave to 
proceed in jorma pauperis in No. 73-1679 granted. Cer-
tiorari denied. Reported below: No. 73-1679, 162 U. S. 
App. D. C. 56, 497 F. 2d 643; No. 73-1680, 162 U. S. 
App. D. C. 61, 497 F. 2d 648.

No. 73-1724. Miller  et  al . v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 491 F. 2d 
638.

Mr . Justi ce  Blackmu n , with whom Mr . Justi ce  
Douglas  and Mr . Justic e Brennan  join, dissenting.

On August 25, 1972, a federal grand jury in the South-
ern District of Florida returned a 12-count indictment 
against the petitioners. In eight of the 12 counts peti-
tioners were charged with income tax fraud, in violation 
of § 7206 (1) of the Internal Revenue Code of 1954, 26 
U. S. C. § 7206 (1)? The indictment alleged that the

1 “§ 7206. Fraud and False statements.
“Any person who—
“(1) Declaration under penalties of perjury.
“Willfully makes and subscribes any return, statement, or other 

document, which contains or is verified by a written declaration that 
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acts that were the subject of four of the fraud counts 
(counts II-V, inclusive) were committed on July 18 
and 21, 1966, respectively.

Section 6531 of the Code, 26 U. S. C. § 6531,2 pro-
vides a 6-year period of limitations for offenses under 
§7206 (1). The indictment, obviously, was returned 
after the expiration of the 6-year period and, without 
more, would be subject to dismissal as out of time. See 
Benes v. United States, 276 F. 2d 99,107-109 (CA6 1960).

Section 6531, however, has as its penultimate sentence 
the following:

“Where a complaint is instituted before a commis-
sioner of the United States within the period above 
limited, the time shall be extended until the date 
which is 9 months after the date of the making of 
the complaint before the commissioner of the United 
States.”

With respect to the alleged offenses of July 18 and 21, 
1966, a complaint was filed by the Government with a 
commissioner of the United States on July 17, 1972, 
just within the 6-year period. The record contains an 

it is made under the penalties of perjury, and which he does not 
believe to be true and correct as to every material matter

“shall be guilty of a felony and, upon conviction thereof, shall be fined 
not more than $5,000, or imprisoned not more than 3 years, or both, 
together with the costs of prosecution.”

2 “§ 6531. Periods of limitation on criminal prosecutions.
“No person shall be prosecuted, tried, or punished for any of 

the various offenses arising under the internal revenue laws unless 
the indictment is found or the information instituted within 3 years 
next after the commission of the offense, except that the period of 
limitation shall be 6 years—

“(5) for offenses described in sections 7206 (1) and 7207 (relating 
to false statements and fraudulent documents).”
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acknowledgment, and discloses, that the Government’s 
case had been prepared a week or 10 days before the 
expiration of the 6-year period; that there was time for 
the prosecution to have presented the case to a grand 
jury within that period; that a grand jury had been 
empaneled in the district; that, in fact, a grand jury of 
the district had sat in July 1972, including, specifically, 
the 13th and 20th days of that month; and that the 
situation was not one where a grand jury of the district 
was not in session during the closing days of the limita-
tion period.

A defense motion to dismiss the four counts was 
granted by the District Court. The Court of Appeals 
reversed. 491 F. 2d 638, 644-646 (CA5 1974).

In Jaben v. United States, 381 U. S. 214 (1965), § 6531 
was construed to apply to a situation where the Govern-
ment had developed its case within the time period pre-
scribed by the statute of limitations, but was unable to 
obtain an indictment because a grand jury was not in 
session. Mr. Justice Harlan, in speaking for the Court, 
observed:

“More basically, the evident statutory purpose of 
the nine-month extension provision is to afford the 
Government an opportunity to indict criminal tax 
offenders in the event that a grand jury is not in 
session at the end of the normal limitation period. 
This is confirmed by the immediate precursor of the 
present section which provided for an extension 
‘until the discharge of the grand jury at its next 
session within the district.’ I. R. C. 1939, § 3748 (a). 
Clearly the statute was not meant to grant the Gov-
ernment greater time in which to make its case (a 
result which could have been accomplished simply 
by making the normal period of limitation six years 
and nine months), but rather was intended to deal 
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with the situation in which the Government has its 
case made within the normal limitation period 
but cannot obtain an indictment because of the 
grand jury schedule.” Id., at 219-220. (Footnote 
omitted.)

Mr. Justice Goldberg, in a separate opinion, concurring 
in part and dissenting in part, and joined by Mr. Chief 
Justice Warren and Mr . Justice  Dougla s , echoed this 
conclusion:

“I agree with the Court that the purpose of the 
tolling provision in the statute of limitations before 
us; as evidenced by its language and its legislative 
history, is to avoid penalizing the Government when 
a criminal defendant cannot be indicted merely 
because no grand jury is sitting at the time the 
limitation period expires. In keeping with this pur-
pose, the Government ought to be allowed to present 
a case prepared before the expiration of the limita-
tion period to the grand jury when it next convenes, 
but it ought not to be allowed to take advantage of 
a nine-month extension to prepare a case which was 
not ready for submission before the end of the statu-
tory period.” Id., at 226.

This analysis of the purpose of the significant sentence 
of § 6531, although not determinative of the issues in 
Jaben, remains as this Court’s primary interpretation of 
the statute.

The Government’s position, however, as expressed in 
its memorandum in opposition to the petition for certi-
orari,3 is essentially that the 6-year limitation period for 

3 “The statute simply permits the filing of a complaint prior to 
the end of the limitations period as a means of extending the time for 
the issuance of an indictment. . . . The purpose of the complaint 
procedure is to allow the government additional time to present the 
matter to the grand jury once its case is made.” Memorandum for 
the United States in Opposition 3.
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an offense under § 7206 (1) is automatically extended 
and converted into a 6-year-and-9-month period, at 
the Government’s option, by its mere filing of an ap-
propriate complaint with a commissioner of the United 
States before the expiration of the 6-year period.

The Government, possibly, is right, but its position, 
under the circumstances of this case, appears to me to be 
not entirely consistent with what was said in the re-
spective opinions in Jaben by Justices Harlan and Gold-
berg. I therefore would grant the petition for certiorari 
and test the Government’s position only upon full briefing 
and argument.

No. 73-1780. Ditl ow  et  al . v . Brinegar , Secre tary  
of  Transp ortation , et  al . C. A. D. C. Cir. Motion to 
defer consideration and certiorari denied. Mr . Just ice  
Douglas  would grant certiorari. Reported below: 161 
U. S. App. D. C. 154, 494 F. 2d 1073.

No. 73-1811. Bryant  et  al . v . North  Carolina ; and
No. 73-1818. Horn  v . North  Carolina . Sup. Ct. 

N. C. Certiorari denied. Mr . Justice  Dougla s , being of 
the view that any state or federal ban on, or regulation 
of, obscenity is prohibited by the Constitution, Roth v. 
United States, 354 U. S. 476, 508 (Dougla s , J., dissent-
ing) ; Miller v. California, 413 U. S. 15, 42-47 (Douglas , 
J., dissenting); Paris Adult Theatre I v. Slaton, 413 U. S. 
49, 70-73 (Douglas , J., dissenting), would grant certio-
rari and summarily reverse the judgment. Reported be-
low: No. 73-1811, 285 N. C. 27, 203 S. E. 2d 27; No. 
73-1818, 285 N. C. 82, 203 N. E. 2d 36.

Mr . Justice  Brennan , with whom Mr . Justice  Stew -
art  and Mr . Justic e  Marsh all  join, dissenting.

Petitioners Bryant and Floyd were convicted in the 
Superior Court of Mecklenburg County of exhibiting 
allegedly obscene motion pictures in violation of North
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Carolina Gen. Stat. § 14-190.1 (Cum. Supp. 1971). Peti-
tioner Horn was convicted in the Superior Court of 
New Hanover County of selling allegedly obscene maga-
zines in violation of the same statute. Section 14r-190.1 
provided in pertinent part at the times of the alleged 
offenses as follows:

“(a) It shall be unlawful for any person, firm or 
corporation to intentionally disseminate obscenity in 
any public place. A person, firm or corporation 
disseminates obscenity within the meaning of this 
Article if he or it:

“(1) Sells . . . any obscene writing, picture, record 
or other representation or embodiment of the ob-
scene; or

“(4) Exhibits . . . any obscene still or motion pic-
ture, film, filmstrip,... or any matter or material... 
which is a representation, embodiment, performance, 
or publication of the obscene.

“(b) For purposes of this Article any material is 
obscene if:

“(1) The dominant theme of the material taken as 
a whole appeals to the prurient interest in sex; and,

“(2) The material is patently offensive because it 
affronts contemporary national community standards 
relating to the description or representation of sexual 
matters; and,

“(3) The material is utterly without redeeming 
social value.”

Petitioners Bryant and Floyd appealed their convic-
tions to the Court of Appeals of North Carolina, which 
affirmed. The Supreme Court of North Carolina dis-
missed an appeal and denied a petition for writ of certi-
orari. This Court then granted certiorari, vacated the 
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judgment of the Court of Appeals, and remanded for 
further consideration in light of Miller v. California, 413 
U. S. 15 (1973), and companion cases. 413 U. S. 913. 
On remand, the Court of Appeals and the Supreme Court 
of North Carolina both again affirmed the convictions.

Petitioner Horn’s conviction was affirmed by the North 
Carolina Court of Appeals. The Supreme Court of 
North Carolina also affirmed, in an opinion rendered after 
Miller was decided.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, § 14-190.1 was constitutionally overbroad 
and therefore invalid on its face. For the reasons stated 
in my dissent in Miller v. California, supra, at 47,1 would 
therefore grant certiorari and, since the judgments of the 
Supreme Court of North Carolina were rendered after 
Miller, reverse.*  In that circumstance, I have no occa-
sion to consider whether the other questions presented 
merit plenary review. See Heller v. New York, 413 U. S. 
483, 494 (1973) (Brennan , J., dissenting).

Further, it does not appear from the petition and re-
sponse that the obscenity of the disputed materials in 
these cases was adjudged by applying local community 
standards. Based on my dissent in Handing v. United 
States, 418 U. S. 87, 141 (1974), I believe that, consistent 

*Although four of us would grant certiorari and reverse the judg-
ments, the Justices who join this opinion do not insist that the cases 
be decided on the merits.
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with the Due Process Clause, petitioners must be given an 
opportunity to have their cases decided on, and to intro-
duce evidence relevant to, the legal standard upon which 
their convictions have ultimately come to depend. Thus, 
even on its own terms, the Court should vacate the judg-
ments below and remand for a determination whether 
petitioners should be afforded a new trial under local 
community standards.

No. 73-1992. Hall , Correct ion  Commi ssione r  v . 
Inmates  of  the  Suffol k  County  Jail  et  al . C. A. 1st 
Cir. Motion of respondents Lopez et al. for leave to 
proceed in forma pauperis granted. Certiorari denied. 
Reported below: 494 F. 2d 1196.

No. 73-6443. Greene  et  al . v . United  Stat es . 
C. A. D. C. Cir. Certiorari denied. Mr . Justice  Doug -
las , Mr . Justice  Brennan , and Mr . Justice  Marsh all  
would grant certiorari. Reported below: 160 U. S. App. 
D. C. 21, 489 F. 2d 1145.

No. 73-6629. Pryor  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. Mr . Justi ce  Douglas , Mr . 
Justice  Brennan , and Mr . Justi ce  Marshall  would 
grant certiorari. Reported below: 160 U. S. App. D. C. 
404, 492 F. 2d 670.

No. 73-6936. Helms  v . North  Carolina . Sup. Ct. 
N. C. Certiorari denied. Mr . Justi ce  Dougla s , Mr . 
Justice  Brennan , and Mr . Just ice  Marsh all  would 
grant certiorari. Reported below: 284 N. C. 508, 201 
S. E. 2d 850.

No. 73-6809. Falkner  v . Blanton , Judge . C. A. 
5th Cir. Motion to strike respondent’s brief in opposi-
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tion and certiorari denied. Reported below: 488 F. 2d 
551.

Mr . Justice  Dougla s , dissenting.
The petitioner brought this lawsuit under 42 U. S. C. 

§ 1983, for damages, an injunction, and declaratory re-
lief against a Florida probate judge, alleging that the 
latter had refused to award property clearly due the 
petitioner under a will. The District Court dismissed 
the complaint sua sponte on the ground that the judge 
was immune from suit. The Court of Appeals affirmed 
without opinion.

By its language, § 1983 applies to “every person” act-
ing under color of state authority. In Pierson n . Ray, 
386 IT. S. 547 (1967), the Court placed a judicial gloss 
on that language when it held that Congress did not 
thereby create liability of judges for damages. Pierson 
should not control here, for equitable relief as well as 
damages were sought. I assume that subjecting judges 
to damage liability would discourage vigor and independ-
ence of the bench, yet there need be no fear that subject-
ing judges to equitable relief in § 1983 cases will inhibit 
desirable judicial behavior. Two Courts of Appeals have 
concluded that the reasons for immunity in damage 
actions are inapplicable when injunctions or declaratory 
judgments are sought and accordingly have distinguished 
Pierson. See Littleton v. Berbling, 468 F. 2d 389 (CA7 
1972), rev’d on other grounds sub nom. O’Shea v. Littleton, 
414 IT. S. 488 (1974); Koen v. Long, 302 F. Supp. 1383 
(ED Mo. 1969), aff’d per curiam, 428 F. 2d 876 (CA8 
1970). See also Erdmann v. Stevens, 458 F. 2d 1205 (CA2 
1972); Law Students Civil Rights Research Council, Inc. 
v. Wadmond, 299 F. Supp. 117 (SDNY 1969) (three- 
judge court) (Friendly, J.), aff’d on other grounds, 401 
U. S. 154 (1971).

Nothing in our cases compels the result below. City 
of Kenosha v. Bruno, 412 IT. S. 507 (1973), held that 
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municipalities could not be sued under § 1983 even for 
equitable relief, but the holding was based on the inability 
to read “municipality” within the meaning of “person” 
as used in the statute. To read “every person” as in-
cluding judges places no strain on the words; on the con-
trary, it is the judicial gloss Pierson v. Ray placed upon 
the plain language that causes mischief. Judicial nar-
rowing of this broad remedial statute should proceed no 
further. I would grant certiorari and reverse the judg-
ment below.

No. 73-6810. Gentil e  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 1404.

Mr . Justice  Douglas , with whom Mr . Just ice  Mar -
shall  concurs, dissenting.

Petitioner was questioned by Texas police officers 
in connection with the burglary of a store. After re-
ceiving Miranda warnings, petitioner admitted partici-
pation in the robbery and disclosed that certain stolen 
articles could be found in his apartment. The police de-
cided to search the apartment for the stolen goods. In-
stead of obtaining a warrant, however, the police officers 
presented petitioner with a “consent form,” which he 
signed. By signing the form he authorized the police 
“to take from my premises and property, any letters, 
papers, materials or any other property or things which 
they desire as evidence for criminal prosecution in the 
case or cases under investigation.”

The police then went to petitioner’s apartment in search 
of four boxes of gum and a small radio, goods known to 
have been taken in the store burglary. In the course of 
searching for these items, one of the searching officers 
found a check lying on a bureau. The check was partly 
obscured by an article of clothing, but the officer testified 
that a protruding stub allowed him to determine that the 
payee was a person other than petitioner. The officers 
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seized the check, and subsequent investigation revealed 
that it had been stolen. The officer’s discovery formed 
the basis for petitioner’s prosecution in the District Court 
for mail theft, 18 U. S. C. § 1708. Prior to trial, petitioner 
unsuccessfully moved to suppress the stolen check as evi-
dence, asserting that the seizure of it violated the Fourth 
Amendment. Petitioner’s conviction followed and the 
denial of the motion to suppress was held proper on the 
ground that petitioner had consented to the search of his 
apartment.

Since there is no contention that the police could other-
wise have searched petitioner’s apartment without first 
obtaining a warrant, the lawfulness of their search turns 
on whether petitioner’s signing of the consent form re-
lieved the police of this obligation. If this consent form 
has any validity, seizure of the stolen check from peti-
tioner’s residence is outside its scope. The form signi-
fied consent to seizure of property “as evidence ... in 
the case or cases under investigation.” At the time 
petitioner signed the form he had been questioned and 
charged with the burglary of a particular store. Thus 
his reasonable expectations, which must govern construc-
tion of the document, were that he was authorizing the 
police to search his residence for evidence in connection 
with the only crime for which he was then a suspect.1

1 The Government argues that the seizure can nevertheless be jus-
tified under the “plain view” doctrine. But under our decisions, the 
“plain view” doctrine permits a seizure only where officers already 
searching under lawful authority make an unanticipated discovery 
of an object whose incriminating character is immediately apparent. 
See Coolidge n . New Hampshire, 403 U. S. 443, 464-471 (1971). 
These requirements are not met in this case. When the police 
entered petitioner’s house they had no reason to believe that a 
piece of paper on his bureau, only partially in view, was the fruit 
of another crime. There was nothing incriminating about a slip of 
paper protruding from a piece of clothing on petitioner’s bureau. 
The carefully confined “plain view” exception discussed in Coolidge, 
if extended to cover this case, would likewise validate the seizure 
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Wholly apart from the question of the scope of con-
sent, I would grant certiorari to consider whether the 
record adequately demonstrates that petitioner gave an 
informed consent to search. Although petitioner had 
received Miranda warnings, the record is silent as to 
whether petitioner knew, prior to signing the consent 
form, that he had a right to refuse and require the police 
to obtain a warrant. Since in my view waiver of Fourth 
Amendment protections requires an “intentional re-
linquishment or abandonment of a known right or priv-
ilege,” Johnson v. Zerbst, 304 U. S. 458, 464 (1938), I 
would require an affirmative showing in the record that 
petitioner knew he had a right to refuse. While I need 
not here decide whether a warning would be required in 
every case, I note that the surest method of demonstrat-
ing that the accused had waived a known right is a show-
ing that the officers advised him of it by a statement pat-
terned on the warning mandated by Miranda v. Arizona, 
384 U. S. 436 (1966).

In Schneckloth v. Bustamonte, 412 U. S. 218 (1973), 
the Court held that the absence of a warning did not 
vitiate consent to a search in a noncustodial setting, spe- 
cificially reserving the question of the significance of cus-
todial conditions, id., at 247 n. 36. The Court believed 
that warning the subject of his right to refuse would be 
“impractical” under the “informal and unstructured con-
ditions” of a roadside search. Id., at 231-232. Yet the 
circumstances under which an arrestee in police custody 
meets with his captors are hardly “unstructured.” When 
a suspect is in custody the situation is in control of the 
police. The pace of events will not somehow deny them 
an opportunity to give a warning, as the Court appar-
ently feared would happen in noncustodial settings. 
Moreover, the custodial setting will permit easy docu-

of a book, not covered by the warrant, but later determined to be 
obscene.
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mentation of both the giving of a warning and the 
arrestee’s response.

The giving of a warning does not, of course, rule out the 
possibility that coercive tactics may be used to secure con-
sent. But an affirmative communication that a right to 
refuse consent will be respected may serve to fortify the 
accused against the coercion inherent in the custodial 
setting. See Miranda n . Arizona, supra, at 468. These 
considerations are especially compelling where, as here, 
the police procurement of consent is an outgrowth of 
custodial interrogation. Before signing the consent form 
the petitioner had been in custody seven hours, and sub-
jected to interrogation that eventually resulted in a 
confession.

By proceeding on the basis of a “consent” form the po-
lice circumvent three important protections of the war-
rant procedure. First, they avoid submitting to a 
magistrate’s independent assessment of probable cause. 
Second, they are spared the necessity of making a rec-
ord, in the form of an affidavit sworn to prior to the 
search, that guards against the possibility that an ex post 
facto justification will be based upon what the search 
turns up. Finally, to the extent the police use, as they 
did here, a boilerplate consent form, they are relieved of 
the particularity requirement of the warrant.2

Efforts by the police to proceed outside the warrant 
procedure by procuring consent from persons in police 
custody should be viewed carefully and critically. I 
would grant certiorari.

2 The Fourth Amendment provides in part that “no Warrants 
shall issue, but upon probable cause, supported by Oath or affirma-
tion, and particularly describing the place to be searched, and the 
persons or things to be seized.” In contrast to the requirement of 
particularity is the wording of the “consent” form in this case, 
authorizing seizure of “any letters, papers, material or any other 
property or things which [the police] desire as evidence for crim-
inal prosecution in the case or cases under investigation.”
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No. 73-6874. Spady  et  vir  v . Mount  Vernon  Hous -
ing  Authorit y . Ct. App. N. Y. Certiorari denied. 
Reported below: 34 N. Y. 2d 573, 310 N. E. 2d 542.

Mr . Justi ce  Douglas , dissenting.
Petitioners Linda and Vincent Spady applied for 

public housing in Mount Vernon, N. Y., in early 1971. 
Their application was accepted, and in early July they 
were told that they were eligible for low-income public 
housing accommodations. On July 9, 1971, petitioners 
signed a lease, paid one month’s rent plus a security de-
posit, and were assigned to a specific apartment which 
would be available to them on July 15, 1971. On or be-
fore that date, however, the respondent Housing Author-
ity learned from other tenants that Vincent Spady had 
previously used the name of Vincent Bentley,1 and that 
he had compiled a criminal record under that name. 
Investigation disclosed that Vincent had been arrested 
once on burglary charges, which were dismissed when 
the complaining witnesses failed to appear before the 
grand jury, and had been arrested again on robbery 
charges, which were dismissed when he was certified for 
treatment as a narcotics addict. Since those arrests, he 
had undergone treatment for his narcotics addiction, had 
been released as rehabilitated, and was enrolled in a meth-
adone maintenance program.

Upon learning these details, the Housing Authority 
revoked petitioners’ eligibility and removed them from 
its housing list, on the grounds that their application had 
been “untruthful” and had failed to reveal Vincent’s 
prior arrests and certification as a narcotics addict.2 Pe-

1 His full name at birth was Vincent Spady, but he took the 
name of Bentley for several years when his mother remarried under 
that name.

2 It is undisputed that the application form used by the Authority 
did not expressly request any information concerning aliases, prior
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titioners requested an evidentiary hearing to contest the 
revocation, but the Housing Authority declined to grant 
a hearing. Petitioners then brought suit in the New 
York Supreme Court, which ordered the Authority to 
hold an evidentiary hearing to determine whether peti-
tioners met applicable desirability standards for public 
housing eligibility. A divided Appellate Division re-
versed, holding that petitioners were not entitled to a 
hearing because they were not tenants in possession, and 
that the Authority’s revocation of petitioners’ eligibility 
had a rational basis. The New York Court of Appeals 
affirmed on the memorandum of the Appellate Division.

Petitioners contend that they were entitled to an evi-
dentiary hearing before they could be deprived of their 
eligibility for public housing; they further contend that 
the reasons advanced by the Authority in support of that 
revocation are so arbitrary and so lacking in any rational 
basis as to constitute a denial of due process of law and of 
the equal protection of the laws.3

Our decisions in recent years have identified a wide 
range of important interests which the State may not 
trample upon without a prior hearing. Thus we 
have required hearings prior to termination of welfare 
benefits, Goldberg v. Kelly, 397 U. S. 254 (1970); revo-

arrests, or drug addiction. The claim of untruthfulness in the appli-
cation is, therefore, simply untenable.

3 Petitioners argue that prior arrests, standing alone, have virtually 
no probative value in establishing actual misconduct or criminal pro-
pensities. They further argue that it is wholly irrational to dis-
criminate against a rehabilitated addict on the basis of his prior 
addiction or on the basis of criminal acts committed during the 
period of such addiction, and that such discrimination is funda-
mentally inconsistent with the nature and purposes of narcotics 
rehabilitation programs. In the absence of a more specific eviden-
tiary record concerning the circumstances of Vincent’s prior arrests 
and the extent of his rehabilitation, it is impossible to evaluate these 
arguments as applied to him.
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cation of a driver’s license, Bell v. Burson, 402 U. S. 535 
(1971); revocation of parole, Morrissey v. Brewer, 408 
U. S. 471 (1972), or probation, Gagnon v. Scarpelli, 411 
U. S. 778 (1973); and, under certain circumstances, ter-
mination of a teaching position at a state college or uni-
versity, Board of Regents n . Roth, 408 U. S. 564 (1972), 
and Perry v. Sindermann, 408 U. S. 593 (1972).

Eligibility for public housing, under the circumstances 
presented here, arguably merits comparable protection. 
The long waiting lists maintained for low-income housing 
projects are ample proof of the pressing demand. An 
applicant who has been certified as eligible and has spent 
many months on a waiting list has a substantial interest 
in maintaining that place and a substantial expectancy 
of obtaining housing. Summary removal from an eligi-
bility list just prior to occupancy can work serious injury, 
since the applicant may be relegated to the end of another 
growing line.

Today’s mounting bureaucracy, both at the state and 
federal levels, promises to be suffocating and repressive 
unless it is put into the harness of procedural due process. 
One who need not explain the reasons for his actions can 
operate beyond the law. One who need not even hear a 
complaint from the citizen can turn sheer power into an 
arbitrary force.4 Bureaucrats who can, without hearings, 
ride herd on the people they are supposed to serve, are able 
to dispense with the concept of equal protection and make 
their ipse dixit the law. Of course not every agency 
action should be put down for a hearing lest the work of 

4 As stated by Mr. Justice Frankfurter in Anti-Fascist Committee 
v. McGrath, 341 U. S. 123, 170 (1951):

“The heart of the matter is that democracy implies respect for the 
elementary rights of men, however suspect or unworthy; a demo-
cratic government must therefore practice fairness; and fairness 
can rarely be obtained by secret, one-sided determination of facts 
decisive of rights.” (Concurring opinion.)
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government be paralyzed. Yet one who has no interest 
that can be called an entitlement may still have an ex-
pectancy on which plans are built and living arrangements 
made. If, as in Spady’s case, he is suddenly cast into the 
outer darkness and placed on the State’s blacklist for hous-
ing, he may suffer greatly. The unexamined inferences of 
this agency and the whispered rumors of Spady’s former 
employer may make him and his family pariahs, so far as 
housing is concerned.

What the decision on the merits should be is arguable. 
But I would grant the petition for certiorari and set the 
case for argument.

No. 74-21. Mid -Florida  Tele vis ion  Corp . v . TV 9, 
Inc ., et  al . ; and

No. 74-31. Federa l  Comm unica tio ns  Commis si on  
v. TV 9, Inc ., et  al . C. A. D. C. Cir. Certiorari de-
nied. Mr . Justic e Blackmu n  would grant certiorari. 
Reported below: 161 U. S. App. D. C. 349, 495 F. 2d 929.

No. 74-28. O’Bryan  v . Chandler , U. S. Dis trict  
Judge . C. A. 10th Cir. Certiorari denied. Mr . Justice  
Marshall  took no part in the consideration or decision 
of this petition. Reported below; 496 F. 2d 403.

No. 74-77. Andrews  v . City  of  Los Angeles  et  al . 
C. A. 9th Cir. Motion to dispense with printing petition 
and certiorari denied.

No. 74-141. Smit h , Correcti onal  Supe rinten dent  
v. Chennau lt . C. A. 2d Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certi-
orari denied. Reported below: 495 F. 2d 1367.

No. 74-169. Drake -Henne , Inc ., et  al . v . City  of  
Wahpeton . Sup. Ct. N. D. Certiorari denied. Mr . 
Just ice  Blackmun  took no part in the consideration or 
decision of this petition. Reported below: 215 N. W. 
2d 897.
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Assignment Order
An order of The  Chief  Just ice  designating and 

assigning Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Seventh Circuit during the week of January 13, 1975, 
and for such additional time as may be required to com-
plete unfinished business, pursuant to 28 U. S. C. § 294 
(a) is ordered entered on the minutes of this Court, pur-
suant to 28 U. S. C. § 295.

November  6, 1974

Dismissal Under Rule 60
No. 74-101. Falley  v . Unite d  States . C. A. 2d Cir. 

Certiorari dismissed under this Court’s Rule 60. Re-
ported below: 497 F. 2d 919.

November  7, 1974

Dismissal Under Rule 60
No. 74-268. Household  Goods  Carriers ’ Bureau  v . 

Terre ll . C. A. 5th Cir. Certiorari dismissed under this 
Court’s Rule 60. Reported below: 494 F. 2d 16.

November  11, 1974

Affirmed on Appeal
No. 73-1929. Mc Donald  et  al . v . Mc Lucas , Acting  

Secre tary  of  the  Air  Force , et  al . Affirmed on appeal 
from D. C. S. D. N. Y. Reported below: 371 F. Supp. 
831.

No. 73-7089. Wright  et  al . v . Malloy , Commi s -
sioner , Departm ent  of  Motor  Vehicl es . Affirmed on 
appeal from D. C. Vt. Reported below: 373 F. Supp. 
1011.
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Appeals Dismissed
No. 73-1890. Thomps on  et  ux . v . Clark , Treasurer  

of  Du Page  County , et  al . Appeal from Sup. Ct. Ill. 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 74-5187. Smith  v . Califor nia . Appeal from 
App. Dept., Super. Ct. Cal., County of Alameda, dis-
missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 73-6884. Hunter  v . General  Motors  Corp ., 
Buick  Motor  Divi sio n . Appeal from C. A. 6th Cir. 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Mr . Justic e Powell  took 
no part in the consideration or decision of this case. Re-
ported below: 487 F. 2d 1402.

No. 73-6899. Stoke s v . Buchign ani  et  al . Appeal 
from D. C. E. D. Ky. dismissed for want of jurisdiction.

No. 74-200. Barnett  v . Gordon . Appeal from Sup. 
Ct. Ohio dismissed for want of substantial federal ques-
tion. Reported below: 38 Ohio St. 2d 90, 310 N. E. 2d 
251.

No. 74-224. Beacon  Enterpris es , Inc . v . City  of  
Columbus . Appeal from Ct. App. Ohio, Franklin 
County, dismissed for want of substantial federal 
question.

No. 74-315. Hoogasian  v . Regional  Trans port a -
tion  Authorit y  et  al . Appeal from Sup. Ct. Ill. dis-
missed for want of substantial federal question. Re-
ported below: 58 Ill. 2d 117, 317 N. E. 2d 534.
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Vacated and Remanded on Appeal
No. 73-1882. Burns , Commis si oner , Depart ment  

of  Social  Services , et  al . v . Hein . Appeal from D. C. 
S. D. Iowa. Motion of appellee for leave to proceed in 
forma pauperis granted. Judgment vacated and case 
remanded for reconsideration in light of the revision of 
regulations of the Department of Agriculture. (See 7 
CFR § 271.3 (c)(1) (iii)(f), 39 Fed. Reg. 26002.) Re-
ported below: 371 F. Supp. 1091.

Certiorari Granted—Vacated and Remanded. (See also 
No. 73-6969, ante, p. 18.)

No. 74-5021. Grie r  v . United  Stat es . C. A. 4th 
Cir. Motion for leave to proceed in forma pauperis and 
certiorari granted. Judgment of the Court of Appeals 
for the Fourth Circuit and the sentence imposed by the 
United States District Court for the Western District of 
North Carolina (but not the judgment of conviction) are 
vacated and case remanded to the District Court for 
reconsideration in light of Dorszynski n . United States, 
418 U. S. 424 (1974). Reported below: 498 F. 2d 1398.

Miscellaneous Orders
No. A-290 ( 74-5492). Snider  v . United  States . 

Application for stay of execution and enforcement of 
judgment of the United States Court of Appeals for the 
Fifth Circuit, presented to Mr . Just ice  Douglas , and by 
him referred to the Court, denied. Reported below: 499 
F. 2d 424.

No. A-348 (74-5496). Bartlett  v . Toledo  Bar  Assn . 
Application for stay of execution and enforcement of 
judgment of the Supreme Court of Ohio, presented to 
Mr . Just ice  Douglas , and by him referred to the Court, 
denied. Reported below: 39 Ohio St. 2d 100, 313 N. E. 
2d 834.
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No. A-361. Baylor  v . Hess , Judge . Application for 
writ of mandamus, presented to The  Chief  Justic e , and 
by him referred to the Court, denied.

No. 9, Orig. United  States  v . Louisi ana  et  al . 
(Louis iana  Boundary  Case ). Joint motion for addi-
tional time for oral argument granted and a total of two 
hours allotted for that purpose. Mr . Justice  Marshall  
took no part in the consideration or decision of this 
motion.

No. 73-820. United  States  v . Guana -Sanchez . 
C. A. 7th Cir. [Certiorari granted, 417 U. S. 967.] 
Motion of respondent to dismiss writ on account of moot-
ness denied.

No. 73-848. Fusari , Commi ssione r  of  Labor  v . 
Steinber g  et  al . Appeal from D. C. Conn. [Probable 
jurisdiction noted, 415 U. S. 912.] Motion for appoint-
ment of counsel granted. It is ordered that John M. 
Creane, Esquire, of Milford, Conn., a member of the 
Bar of this Court, be, and he is hereby, appointed to 
serve as counsel for appellees in this case.

No. 73-1106. Cousi ns  et  al . v . Wigoda  et  al . App. 
Ct. Ill., 1st Dist. [Certiorari granted, 415 U. S. 956.] 
Motion of petitioners for divided argument denied.

No. 73-1346. Mc Lucas , Secret ary  of  the  Air  Force , 
et  al . v. De Champlai n . Appeal from D. C. D. C. 
[Probable jurisdiction postponed, 418 U. S. 904.] Mo-
tion of appellee for leave to proceed in forma pauperis 
granted. Motion of appellees for additional time for oral 
argument denied.

No. 73-1377. Train , Admin ist rator , Environ -
mental  Prote cti on  Agency  v . City  of  New  York  
et  al . C. A. D. C. Cir.; and

No. 73-1378. Train , Admini strat or , Environ -
mental  Prote cti on  Agency  v . Campai gn  Clean  Water , 
Inc . C. A. 4th Cir. [Certiorari granted, 416 U. S. 969.] 
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Motion of petitioner for additional time for oral argu-
ment denied.

No. 73-1446. Roe  et  al . v . Doe . Ct. App. N. Y. 
[Certiorari granted, 417 U. S. 907.] Motion of Authors 
League of America for leave to file a brief as amicus 
curiae denied. Motion of American Psychiatric Assn, 
et al. for leave to participate in oral argument as amici 
curiae denied.

No. 73-1462. White , Secre tary  of  State  of  Texas , 
et  al . v. Regester  et  al . Appeal from D. C. W. D. Tex. 
[Probable jurisdiction noted, 417 U. S. 906.] Motion 
of appellees for additional time for oral argument denied.

No. 73-1471. United  State s et  al . v . New  Jerse y  
State  Lottery  Commis si on . C. A. 3d Cir. [Certiorari 
granted, 417 U. S. 907.] Motion of petitioners to defer 
oral argument denied.

No. 74-8. O’Connor  v . Donaldson . C. A. 5th Cir. 
[Certiorari granted, ante, p. 894.] Motion of Daniel 
S. Dearing, Esquire, to permit Raymond W. Gearey, 
Esquire, to present oral argument pro hac vice on behalf 
of petitioner granted.

No. 74-70. Goldfarb  et  ux . v . Virginia  State  Bar  
et  al . C. A. 4th Cir. [Certiorari granted, ante, p. 
963.] Motion of Virginia State Bar to be dismissed as 
a party respondent denied. Mr . Justi ce  Powell  took 
no part in the consideration or decision of this motion.

No. 73-6721. Tyler  et  al . v . Regan , U. S. Distr ict  
Judge ; and

No. 74-318. SCARRELLA ET AL. V. SpANNAUS, ATTORNEY 

General  of  Minnesot a , et  al . Motions for leave to 
file petitions for writs of mandamus denied.

No. A-199 (74r-170). Andrino  v . Unite d States . 
C. A. 9th Cir. Application for bail, presented to Mr . 
Justi ce  Douglas , and by him referred to the Court, 
denied.
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No. 74-518. Levy  v . Parker , Warden , et  al . C. A. 
3d Cir. Application [A-362] for stay of execution and 
enforcement of mandate, presented to Mr . Just ice  
Brennan , and by him referred to the Court, denied. 
Mr . Justice  Douglas  would grant stay pending decision 
of this Court in No. 73-1346, McLucas v. DeChamplain, 
Motions to expedite and consolidate with No. 73-1346 
for oral argument denied.
Probable Jurisdiction Noted

No. 74-214. Weinberg er , Secret ary  of  Health , Ed -
ucat ion , and  Welfare , et  al . v . Salfi  et  al . Appeal 
from D. C. N. D. Cal. Motion of appellees for leave to 
proceed in forma pauperis granted. Probable jurisdiction 
noted. Reported below: 373 F. Supp. 961.
Certiorari Granted

No. 73-1908. Cort  et  al . v . Ash . C. A. 3d Cir. 
Certiorari granted. Reported below: 496 F. 2d 416.

No. 74-124. Blue  Chip  Stamps  et  al . v . Manor  
Drug  Stores . C. A. 9th Cir. Certiorari granted. Re-
ported below: 492 F. 2d 136.

No. 74-215. Unite d  States  v . Park . C. A. 4th Cir. 
Certiorari granted. Reported below: 499 F. 2d 839.

No. 73-1924. Muni z et  al . v . Hoffm an , Regional  
Direc tor , National  Labor  Relati ons  Board . C. A. 
9th Cir. Certiorari granted limited to Questions 3 and 
4 presented by the petition which read as follows:

“3. Whether petitioners, charged with criminal con-
tempt for an alleged violation of an injunction issued 
under the National Labor Relations Act, are entitled 
to a trial by jury under 18 U. S. C. § 3692, which provides 
that alleged contemnors are entitled to a jury trial in all 
contempt cases ‘arising under the laws of the United 
States governing the issuance of injunctions or restraining 
orders in any case involving or growing out of a labor 
dispute.’
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“4. Whether Article III, Section 2 and the Sixth 
Amendment to the Constitution mandate a jury trial 
where a penalty of $25,000.00 is assessed against a labor 
organization in a criminal contempt proceeding.” 
Reported below: 492 F. 2d 929.

No. 73-2000. Unite d  States  v . Pelt ier . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Case set for oral argu-
ment with No. 73-2050, United States v. Ortiz, ante, 
p. 824; No. 73-6848, Bowen v. United States, ante, 
p. 824; and No. 74-114, United States v. Brignoni-Ponce, 
ante, p. 824. Reported below: 500 F. 2d 985.

Certiorari Denied. (See also Nos. 73-1890, 74-5187, and 
73-6884, supra.)

No. 73-1683. Mooring  et  al . v . Louis iana  State  
Board  of  Medical  Examin ers . Sup. Ct. La. Certio-
rari denied. Reported below: 288 So. 2d 355.

No. 73-1813. Internat ional  Longsh oremen ’s & 
Warehouse men ’s Union , Local  No . 10 v. Hoff man , 
Regional  Director , National  Labor  Relat ions  Board . 
C. A. 9th Cir. Certiorari denied. Reported below: 492 
F. 2d 929.

No. 73-1919. Willis  v . United  States ; and
No. 73-6934. Harris  v . Unite d  States . C. A. 10th 

Cir. Certiorari denied. Reported below: 494 F. 2d 1273.

No. 73-1931. National  Dynamics  Corp , et  al . v . 
Federal  Trade  Commis si on . C. A. 2d Cir. Certiorari 
denied. Reported below: 492 F. 2d 1333.

No. 73-1979. Sullivan  v . Unite d  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 498 F. 2d 146.

No. 73-1985. New ell  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 497 F. 2d 926.

No. 73-2004. Washi ngton  et  al . v . Florida . Dist.
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Ct. App. Fla., 3d Dist. Certiorari denied. Reported 
below: 294 So. 2d 407.

No. 73-2011. Ramsey  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 2d 457.

No. 73-2040. Mans on  et  al . v . Unite d States . 
C. A. 7th Cir. Certiorari denied. Reported below: 494 
F. 2d 804.

No. 73-2043. Lewis , dba  Airco  Engineers  v . Unite d  
States . Ct. Cl. Certiorari denied.

No. 73-2053. Ridland  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 497 F. 2d 920.

No. 73-2068. Bartemio  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 497 F. 2d 927.

No. 73-6042. Hight  v . Belgrade  State  Bank  et  al . 
Sup. Ct. Mont. Certiorari denied. Reported below: 
162 Mont. 546, 514 P. 2d 766.

No. 73-6759. Valenzuela  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 73-6828. Strader  v . Estel le , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 491 F. 2d 969.

No. 73-6835. Ford  v . United  States ; and
No. 73-7075. Ford  et  al . v . United  States . C. A. 

5th Cir. Certiorari denied. Reported below: 494 F. 2d 
1295.

No. 73-6861. Handy  v . Nels on , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 73-6896. Perkins  v . Garrison , Warden , et  al . 
C. A. 4th Cir. Certiorari denied.

No. 73-6917. Fitzgerald  et  al . v . Boslow , Insti tu -
tion  Director , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 492 F. 2d 1240.
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No. 73-6992. Pennywell  v . Califor nia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 73-6997. Walker  v . Hunt  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 492 F. 2d 1241.

No. 73-7039. Glori a  v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 494 F. 2d 477.

No. 73-7045. Romero  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 495 F. 2d 
1356.

No. 73-7049. Reyes  v . Califor nia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 73-7050. Holland  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 2d 876.

No. 73-7061. Reed  v . Flori da . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 292 So. 2d 7.

No. 73-7069. Brown  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied.

No. 73-7084. Kibe rt  v . Superi ntendent , Virgini a  
State  Penitentiary . C. A. 4th Cir. Certiorari denied.

No. 73-7099. Godin  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 495 F. 2d 560.

No. 73-7101. Joyner  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 494 F. 2d 501.

No. 73-7108. Card  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 497 F. 2d 927.

No. 73-7118. Hill  v . Pace , Sheriff . Sup. Ct. Va. 
Certiorari denied.

No. 74-3. Anderson  et  al . v . Trim ble , Distri ct  At -
torn ey  of  Cleveland  County , et  al . Sup. Ct. Okla. 
Certiorari denied. Reported below: 519 P. 2d 1352.
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No. 74-11. Freeman  v . United  States  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 497 F. 2d 
926.

No. 74-15. Reici n  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 497 F. 2d 563.

No. 74-17. Bibler , Adminis tratr ix , et  al . v . Young  
et  al . C. A. 6th Cir. Certiorari denied. Reported be-
low: 492 F. 2d 1351.

No. 74-71. King ’s Garden , Inc . v . Federa l  Com -
municati ons  Comm iss ion  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 162 U. S. App. D. C. 
100, 498 F. 2d 51.

No. 74-76. Willi ams  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 498 F. 2d 1403.

No. 74-88. Phill ips  et  al . v . Klass en , Postm aster  
Genera l , et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 163 U. S. App. D. C. 360, 502 F. 2d 362.

No. 74-122. Packerland  Packing  Co., Inc . v . Na -
tio nal  Labor  Relati ons  Board . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 494 F. 2d 293.

No. 74-136. Rushton  & Merci er  Woodworking  Co ., 
Inc ., et  al . v . National  Labor  Relations  Board . C. A. 
1st Cir. Certiorari denied. Reported below: 502 F. 2d 
1160.

No. 74-160. Wiles  et  ux . v . Commi ss ioner  of  In -
ternal  Reve nue . C. A. 10th Cir. Certiorari denied. 
Reported below: 499 F. 2d 255.

No. 74-197. Studer  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 74-198. Yates  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 509 S. W. 2d 600.



ORDERS 997

419 U. S. November 11, 1974

No. 74-207. Akron  Pres for m Mold  Co . v . Mc Neil  
Corp , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below : 496 F. 2d 230.

No. 74-208. Great  Lakes  Steel  Divi si on , Nation al  
Stee l  Corp ., et  al . v . Michie  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 495 F. 2d 213.

No. 74-212. Hanzi manoli s  v . Murph y , Police  Com -
miss ione r , City  of  New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied.

No. 74-221. Gooch  et  al . v . Skelly  Oil  Co . et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 
493 F. 2d 366.

No. 74-227. Lecci  et  al . v . Levit t , Comptr oller  of  
New  York . Ct. App. N. Y. Certiorari denied. Re-
ported below: 34 N. Y. 2d 797, 316 N. E. 2d 327.

No. 74-230. Rafte r  v . Fairfi eld  County  Trust  Co . 
C. A. 2d Cir. Certiorari denied. Reported below: 497 
F. 2d 919.

No. 74-231. Adamsze ws ki  et  al . v . Local  Lodge  
1487, Internati onal  Associ ation  of  Machinis ts  & 
Aerosp ace  Workers , AFL-CIO, et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 496 F. 2d 777.

No. 74-236. Haldeman  v . Siri ca , U. S. Distr ict  
Judge . C. A. D. C. Cir. Certiorari denied.

No. 74-237. Teams ter s Local  Union  377 v. Scott . 
C. A. 6th Cir. Certiorari denied. Reported below: 496 
F. 2d 276.

No. 74-239. Tucker  v . Maher  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 497 F. 2d 1309.

No. 74-244. Booze  et  al . v . Florida . Dist. Ct. App. 
Fla., 2d Dist. Certiorari denied. Reported below: 291 
So. 2d 262 and 293 So. 2d 107.
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No. 74-248. United  States  Gyps um  Co . v . Unite d  
Stee lw orke rs  of  Ameri ca , AFL-CIO. C. A. 5th Cir. 
Certiorari denied. Reported below: 492 F. 2d 713 and 
498 F. 2d 334.

No. 74-249. Perini , Correcti onal  Super intende nt  
v. Brooks . C. A. 6th Cir. Certiorari denied. Reported 
below: 497 F. 2d 923.

No. 74-257. Pyne  et  al . v . Green . Super. Ct. Pa. 
Certiorari denied. Reported below: 311 A. 2d 675.

No. 74-259. Gardner  v . Oregon . Ct. App. Ore. 
Certiorari denied. Reported below: 16 Ore. App. 464, 
518 P. 2d 1341.

No. 74-263. Libbey -Owens -Ford  Co . v . National  
Labor  Relati ons  Board  et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 495 F. 2d 1195.

No. 74-264. Banco  Do  Brasil  v . Venore  Transp or -
tat ion  Co. et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 498 F. 2d 469.

No. 74-282. Generes  v . Supe rior  Court  of  Cali -
fornia  for  the  County  of  Shasta  et  al . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 74-290. Siegfer th , Guard ian , et  al . v . Balti -
more  & Ohio  Railroad  Co . C. A. 6th Cir. Certiorari 
denied. Reported below: 498 F. 2d 392.

No. 74-291. Aanestad , Admi nis trat rix  v . Beech  
Aircraf t  Corp . C. A. 9th Cir. Certiorari denied.

No. 74-292. Empir e  Fire  & Marine  Insurance  Co . 
et  al . v. Meyerh ofer  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 497 F. 2d 1190.

No. 74-297. Butcher  et  ux . v . Burton  Abstract  & 
Title  Co . Ct. App. Mich. Certiorari denied. Re-
ported below: 52 Mich. App. 98, 216 N. W. 2d 434.
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No. 73-303. Kinee  et  al . v . Abra ham  Lincoln  Fed -
eral  Savings  & Loan  Assn , et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 74-306. Pass aic  Valley  Water  Comm iss ion  v . 
New  Jers ey  ex  rel . Departm ent  of  Health  et  al . 
Super. Ct. N. J. Certiorari denied. Reported below: 
127 N. J. Super. 251, 317 A. 2d 86.

No. 74-308. Riley  et  al . v . Howell  et  al . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. 
Reported below: 43 App. Div. 2d 843, 351 N. Y. S. 2d 
647.

No. 74-309. Treasur e Valley  Potato  Bargaining  
Assn , et  al . v . Ore -Ida  Foods , Inc ., et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 497 F. 2d 203.

No. 74-5026. Tyler  v . Wyrick , Warden . C. A. 
8th Cir. Certiorari denied.

No. 74-5028. Hedden  v . Ohio . Ct. App. Ohio, Sum-
mit County. Certiorari denied.

No. 74-5039. Jacks on  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 497 F. 2d 921 
and 922.

No. 74-5040. Meyer  v . Boyle , Judge . C. A. 7th Cir. 
Certiorari denied. Reported below: 497 F. 2d 926.

No. 74-5041. Caldw ell  v . United  States . C. A. 
8th Cir. Certiorari denied.

No. 74-5042. Hale  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 2d 
1405.

No. 74-5044. Hammonds  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
39 Cal. App. 3d 150, 113 Cal. Rptr. 896.
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No. 74-5046. Kryder  v . Virgini a . Sup. Ct. Va. 
Certiorari denied.

No. 74-5047. Brewer  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 498 F. 2d 
1398.

No. 74-5048. Rogers  v . Lea  County , New  Mexico , 
Prosecut ors  et  al . C. A. 10th Cir. Certiorari denied.

No. 74-5050. Yedor  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 74r-5051. Jones  v . Penns ylvan ia . Sup. Ct. Pa. 
Certiorari denied. Reported below: 457 Pa. 563, 319 A. 
2d 142.

No. 74-5053. Roundtree  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 45 App. Div. 2d 731, 356 N. Y. S. 2d 357.

No. 74-5055. Wright  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 74-5059. Berardelli  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Reported below: 504 F. 2d 
126.

No. 74-5061. Falk  v . Califo rnia  Adult  Authority . 
Sup. Ct. Cal. Certiorari denied.

No. 74-5064. Jacks on  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 497 F. 2d 919.

No. 74-5065. Short  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 493 F. 2d 
1170 and 500 F. 2d 676.

No. 74N5O66. Burton  v . New  York . App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Certiorari denied. Reported 
below: 44 App. Div. 2d 910,356 N. Y. S. 2d 234.
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No. 74—5068. Parker  v . Walters . C. A. 3d Cir. 
Certiorari denied. Reported below: 495 F. 2d 1369.

No. 74-5069. Love  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 495 F. 2d 1370.

No. 74-5070. Somm er  v . La Valle e , Correcti onal  
Supe rinten dent . C. A. 2d Cir. Certiorari denied.

No. 74-5071. Bruno  v . Dagg ett  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 74-5075. Dulle s  v . Secret ary  of  the  Treasu ry  
et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 162 U. S. App. D. C. 18, 495 F. 2d 1074.

No. 74-5077. Brown  v . Miss iss ipp i . Sup. Ct. Miss. 
Certiorari denied. Reported below: 293 So. 2d 425.

No. 74-5079. Benanti  v . Vincent , Correcti onal  
Sup erint ende nt . C. A. 2d Cir. Certiorari denied.

No. 74-5082. Willi ams  v . Johns on , Correct ional  
Superintendent , et  al . C. A. 3d Cir. Certiorari 
denied.

No. 74—5083. Bruno  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 74-5087. Canton , aka  Combes  v . Unite d  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 497 
F. 2d 919.

No. 74-5090. Tate  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 497 F. 2d 925.

No. 74-5093. Flet cher  et  al . v . Rhode  Island  Hos -
pi tal  Trust  National  Bank  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 496 F. 2d 927.

No. 74-5094. Chaney  v . Estelle , Correc tions  Di-
rect or . C. A. 5th Cir. Certiorari denied. Reported 
below: 493 F. 2d 1404.
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No. 74-5095. Rosario  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 43 App. Div. 2d 908, 352 N. Y. S. 2d 427.

No. 74-5098. Steigl er  v . Anderson , Warden . C. A. 
3d Cir. Certiorari denied. Reported below: 496 F. 2d 
793.

No. 74-5104. Samuels , aka  Le Blanc  v . Craven , 
Warden . C. A. 9th Cir. Certiorari denied.

No. 74-5105. Proff itt  v . Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 498 F. 2d 
1124.

No. 74-5112. Stapleton  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 494 F. 2d 
1269.

No. 74-5115. Johnson  v . Camden  Count y  Prosecu -
tor . C. A. 3d Cir. Certiorari denied.

No. 74-5124. Joiner  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 2d 
1314.

No. 74-5125. Rain ey  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 74-5126. Barnes  v . Gray , Correction al  Super -
inten dent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 497 F. 2d 923.

No. 74-5129. Starks  v . Henderson , Warden . C. A. 
5th Cir. Certiorari denied.

No. 74r-5130. Crane  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 499 F. 2d 
1385.

No. 74-5132. Young  v . United  Stat es . Ct. Cl. 
Certiorari denied.
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No. 74-5141. Woody  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Reported below: 215 Kan. 353, 524 
P. 2d 1150.

No. 74-5143. Bey , aka  Will iams  v . Unite d  States . 
C. A. 3d Cir. Certiorari denied. Reported below: 499 
F. 2d 194.

No. 74-5150. Bow en  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 500 F. 2d 41.

No. 74—5153. Lee  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 500 F. 2d 586.

No. 74-5171. Landis  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied.

No. 74-5173. Robins on  v . Unit ed  States . C. A. 
3d Cir. Certiorari denied. Reported below: 500 F. 2d 
1401.

No. 74—5179. Theriault  et  al . v . Carlson , Director , 
Bureau  of  Prisons , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 495 F. 2d 390.

No. 74-5184. Flow ers  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 497 F. 2d 927.

No. 74-5186. Koblein , aka  Button s v . United  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 498 F. 2d 911.

No. 74-5193. Haymes  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 34 N. Y. 2d 639, 
311 N. E. 2d 509.

No. 74—5195. Parle  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 110 Ariz. 517, 521 P. 2d 
604.



1004 OCTOBER TERM, 1974

November 11, 1974 419 U.S.

No. 74—5203. Jones  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 110 Ariz. 546, 521 P. 
2d 978.

No. 74-5205. Garcia , aka  Garcia -Quesada  v . United  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 498 F. 2d 910.

No. 74—5222. Coleman  v . United  States ; and
No. 74-5226. Simmons  v . United  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 500 F. 2d 1403.

No. 74-5232. Chesney  v . Connecticut . Sup. Ct. 
Conn. Certiorari denied.

No. 74-5251. Scagliola  v. Scagliola . Sup. Ct. Conn. 
Certiorari denied. Reported below: ---- Conn.----- , 319 
A. 2d 414.

No. 74-5252. Green  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 494 F. 2d 
820.

No. 74—5257. Mc Donald  v . Arkan sas . C. A. 8th 
Cir. Certiorari denied. Reported below: 501 F. 2d 385.

No. 74-5263. Rossi lli  v . La Vallee , Correcti onal  
Supe rinten dent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 497 F. 2d 920.

No. 74—5313. Miller  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Reported below: 110 Ariz. 597, 522 
P. 2d 23.

No. 73-1823. Van  Gundy  et  al . v . Unite d  States . 
C. A. 5th Cir. Certiorari denied. Mr . Justi ce  Douglas , 
being of the view that any state or federal ban on, or 
regulation of, obscenity is prohibited by the Constitution, 
Roth, v. United States, 354 U. S. 476, 508 (1957) (Doug -
las , J., dissenting); Miller v. California, 413 U. S. 15,
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42-47 (1973) (Douglas , J., dissenting); Paris Adult 
Theatre I n . Slaton, 413 U. S. 49, 70-73 (1973) (Douglas , 
J., dissenting), would grant certiorari and summarily 
reverse the judgment. Reported below: 490 F. 2d 76.

Mr . Justice  Brennan , with whom Mr . Justice  Stew -
art  and Mr . Justice  Marsh all  join, dissenting.

Petitioners were convicted in the United States District 
Court for the Eastern District of Louisiana of receiving 
allegedly obscene material which had been shipped by 
common carrier in interstate commerce in violation of 
18 U. S. C. § 1462, which provides in pertinent part:

“Whoever . . . knowingly uses any express com-
pany or other common carrier, for carriage in inter-
state or foreign commerce [of]—

“(a) any obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, motion-picture film, paper, letter, 
writing, print, or other matter of indecent character; 
or

“Whoever knowingly takes from such express com-
pany or other common carrier any matter or thing 
the carriage of which is herein made unlawful—

“Shall be fined not more than $5,000 or imprisoned 
not more than five years, or both . . . .”

The Court of Appeals for the Fifth Circuit affirmed, 490 
F. 2d 76 (1974).

I adhere to my dissent in United States v. Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, I expressed the view that “[w] hatever the extent 
of the Federal Government’s power to bar the distribu-
tion of allegedly obscene material to juveniles or the of-
fensive exposure of such material to unconsenting adults, 
the statute before us is clearly overbroad and unconstitu-
tional on its face.” 413 U. S., at 147-148. For the 



1006 OCTOBER TERM, 1974

November 11, 1974 419 U.S.

reasons stated in my dissent in Miller v. California, 413 
U. S. 15, 47 (1973), I would therefore grant certiorari, 
and, since the judgment of the Court of Appeals for the 
Fifth Circuit was rendered after Orito, reverse.*  In that 
circumstance, I have no occasion to consider whether the 
other questions presented merit plenary review. See 
Heller v. New York, 413 U. S. 483, 494 (1973) ( Bren -
nan  ? J., dissenting).

Finally, it does not appear from the petition and 
response that the obscenity of the disputed materials was 
adjudged by applying local community standards. Based 
on my dissent in Hamlin g v. United States, 418 U. S. 87, 
141 (1974), I believe that, consistent with the Due Process 
Clause, petitioners must be given an opportunity to have 
their case decided on, and to introduce evidence relevant 
to, the legal standard upon which their convictions have 
ultimately come to depend. Thus, even on its own 
terms, the Court should vacate the judgments below and 
remand for a determination whether petitioners should 
be afforded a new trial under local community standards.

No. 73-1842. Adams  et  al . v . Southern  California  
First  National  Bank  et  al . C. A. 9th Cir. Motion 
of Ford Motor Credit Co. et al. for leave to file a brief 
as amici curiae granted. Certiorari denied. Mr . Jus -
tice  Douglas  would grant certiorari. Reported below: 
492 F. 2d 324.

No. 73-1897. Nowli n  et  ux . v . Profes si onal  Auto  
Sales , Inc ., et  al . C. A. 8th Cir. Certiorari denied. 
Mr . Justic e  Douglas  would grant certiorari. Reported 
below: 496 F. 2d 16.

*Although four of us would grant certiorari and reverse the judg-
ments, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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No. 73-1824. New  Orle ans  Book  Mart , Inc ., et  al . 
v. United  States . C. A. 5th Cir. Certiorari denied. 
Mr . Justice  Douglas , being of the view that any state 
or federal ban on, or regulation of, obscenity is prohibited 
by the Constitution, Roth v. United States, 354 U. S. 476, 
508 (1957) (Douglas , J., dissenting); Miller v. California, 
413 U. S. 15, 42-47 (1973) (Dougla s , J., dissenting); 
Paris Adult Theatre I n . Slaton, 413 U. S. 49, 70-73 
(1973) (Dougla s , J., dissenting), would grant certiorari 
and summarily reverse the judgment. Reported below: 
490 F. 2d 73.

Mr . Justice  Brennan , with whom Mr . Justi ce  Stew -
art  and Mr . Justi ce  Marsh all  join, dissenting.

Petitioners were convicted in the United States District 
Court for the Eastern District of Louisiana of transport-
ing allegedly obscene materials in interstate commerce 
for the purpose of sale in violation of 18 U. S. C. § 1465, 
which provides in pertinent part:

“Whoever knowingly transports in interstate or 
foreign commerce for the purpose of sale or distribu-
tion any obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, film, paper, letter, writing, print, 
silhouette, drawing, figure, image, cast, phonograph 
recording, electrical transcription or other article 
capable of producing sound or any other matter 
of indecent or immoral character, shall be fined not 
more than $5,000 or imprisoned not more than five 
years, or both.”

The Court of Appeals for the Fifth Circuit affirmed, 490 
F. 2d 73 (1974).

I adhere to my dissent in United States v. Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, which is similar in scope to § 1465, I expressed 
the view that “[w] hatever the extent of the Federal 
Government’s power to bar the distribution of allegedly 
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obscene material to juveniles or the offensive exposure 
of such material to unconsenting adults, the statute 
before us is clearly overbroad and unconstitutional on its 
face.” 413 U. S., at 147-148. For the reasons stated in 
my dissent in Miller v. California, 413 U. S. 15, 47 (1973), 
I would grant certiorari, and, since the judgment of the 
Court of Appeals for the Fifth Circuit was rendered after 
Orito, reverse.*  In that circumstance, I have no occasion 
to consider whether the other questions presented merit 
plenary review. See Heller v. New York, 413 U. S. 483, 
494 (1973) (Brennan , J., dissenting).

Finally, it does not appear from the petition and 
response that the obscenity of the disputed materials 
was adjudged by applying local community standards. 
Based on my dissent in Hamlin g n . United States, 418 
U. S. 87, 141 (1974), I believe that, consistent with the 
Due Process Clause, petitioners must be given an oppor-
tunity to have their case decided on, and to introduce 
evidence relevant to, the legal standard upon which their 
convictions have ultimately come to depend. Thus, even 
on its own terms, the Court should vacate the judgment 
below and remand for a determination whether peti-
tioners should be afforded a new trial under local commu-
nity standards.

No. 73-1855. Sisca  et  al . v . Unit ed  Stat es . C. A. 
2d Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 503 F. 2d 1337.

No. 73-2023. County  of  San  Diego  et  al . v . Rincon  
Band  of  Miss ion  Indi ans . C. A. 9th Cir. Certiorari 
denied. Mr . Just ice  Douglas  would grant certiorari. 
Reported below: 495 F. 2d 1.

*A1 though four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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No. 73-2039. Pett y  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari.

No. 73-2042. Ficorelli  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 497 F. 2d 218.

No. 73-7074. Rollins  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 299 So. 2d 586.

No. 74-85. Oakland  Raiders  v . Offi ce  of  Emer -
gency  Prep ared nes s et  al . Temp. Emerg. Ct. App. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari.

No. 74-123. Izaak  Walton  League  of  Amer ica  et  
al . v. St . Clair  et  al . C. A. 8th Cir. Certiorari denied. 
Mr . Justice  Douglas  would grant certiorari. Reported 
below: 497 F. 2d 849.

No. 74-265. De Loraine  v . MEBA Pens ion  Trust  
et  al . C. A. 2d Cir. Certiorari denied. Mr , Just ice  
Dougla s would grant certiorari. Reported below: 499 
F. 2d 49.

No. 74-286. Bates  v . Prude ntial -Grace  Lines , Inc . 
C. A. 9th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 497 F. 2d 900.

No. 74—5045. Mason  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 492 F. 2d 1241.

No. 74-5091. Shirle y  v . State  National  Bank  of  
Connectic ut . C. A. 2d Cir. Certiorari denied. Mr . 
Justi ce  Douglas  would grant certiorari. Reported be-
low: 493 F. 2d 739.
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No. 74-5096. Bridg es  v . United  States . C. A. 7th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 499 F. 2d 179.

No. 74-5159. Crowd er  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 497 F. 2d 1367.

No. 74-5190. Castillo -Burgos  v . Unite d States . 
C. A. 9th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 501 F. 2d 217.

No. 74-5207. Mabe  et  al . v . Clinchfi eld  Coal  Co . 
et  al . Sup. Ct. Va. Certiorari denied. Mr . Justic e  
Douglas  would grant certiorari.

No. 74-5220. Fell  v . Bureau  of  Motor  Vehicles  
et  al . Ct. App. Ohio, Cuyahoga County. Certiorari 
denied. Mr . Just ice  Douglas  would grant certiorari.

No. 74-5304. Christi an  v . New  York . County 
Court N. Y., Monroe County. Certiorari denied. Mr . 
Justice  Douglas  would grant certiorari.

No. 73-1932. Groner , dba  Lucky  Dist ribut ors  v . 
Unite d  States . C. A. 5th Cir. Certiorari denied. Mr . 
Justice  Dougla s , being of the view that any state or fed-
eral ban on, or regulation of, obscenity is prohibited by 
the Constitution, Roth n . United States, 354 U. S. 476, 
508 (1957) (Douglas , J., dissenting); Miller v. Califor-
nia, 413 U. S. 15, 42-47 (1973) (Dougla s , J., dissenting); 
Paris Adult Theatre I v. Slaton, 413 U. S. 49, 70-73 
(1973) (Dougla s , J., dissenting), would grant certiorari 
and summarily reverse the judgment. Reported below: 
494 F. 2d 499.

Mr . Justice  Brennan , with whom Mr . Justi ce  Stew -
art  and Mr . Just ice  Marshall  join, dissenting.

Petitioner was convicted in the United States District 
Court for the Northern District of Texas of using a com-
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mon carrier in interstate commerce for carriage of al-
legedly obscene matter in violation of 18 U. S. C. 
§ 1462, which provides in pertinent part as follows:

“Whoever . . . knowingly uses any express com-
pany or other common carrier, for carriage in inter-
state or foreign commerce [of]—

“(a) any obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, motion-picture film, paper, letter, 
writing, print, or other matter of indecent character

“Shall be fined not more than $5,000 or imprisoned 
not more than five years, or both . . . .”

The Court of Appeals for the Fifth Circuit affirmed the 
conviction, 479 F. 2d 577 (1973) (en banc), and 
this Court vacated the judgment of that court and re-
manded the case for reconsideration in light of Miller v. 
California, 413 U. S. 15 (1973), and companion cases. 
414 U. S. 969. On remand, the Fifth Circuit again af- • 
firmed the conviction. 494 F. 2d 499 (1974).

I adhere to my dissent in United States n . Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, I expressed the view that “[w] hatever the ex-
tent of the Federal Government’s power to bar the dis-
tribution of allegedly obscene material to juveniles or the 
offensive exposure of such material to unconsenting 
adults, the statute before us is clearly overbroad and 
unconstitutional on its face.” 413 U. S., at 147-148. For 
the reasons stated in my dissent in Miller v. California, 
supra, at 47, I would therefore grant certiorari, and since 
the judgment of the Court of Appeals for the Fifth 
Circuit was rendered after Orito, reverse.*  In that cir-
cumstance, I have no occasion to consider whether the 

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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other questions presented merit plenary review. See 
Heller v. New York, 413 U. S. 483,494 (1973) (Brennan , 
J., dissenting).

Finally, it does not appear from the petition and re-
sponse that the obscenity of the disputed materials was 
adjudged by applying local community standards. Based 
on my dissent in Hamling v. United States, 418 U. S. 87, 
141 (1974), I believe that, consistent with the Due Process 
Clause, petitioner must be given an opportunity to have 
his case decided on, and to introduce evidence relevant 
to, the legal standard upon which his conviction has ulti-
mately come to depend. Thus, even on its own terms, 
the Court should vacate the judgment below and remand 
for a determination whether petitioner should be afforded 
a new trial under local community standards.

No. 73-2027. Brewe r , Warden , et  al . v . Remme rs  
et  al . ; and

No. 73-7066. Remm ers  et  al . v . Brewer , Warden , 
et  al . C. A. 8th Cir. Motion of respondents in No. 
73-2027 for leave to proceed in forma pauperis granted. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari in No. 73-7066. Reported below: 494 F. 2d 
1277.

No. 73-7067. Fanno n  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justi ce  Brennan , Mr . 
Just ice  White , and Mr . Justice  Marshall  would grant 
certiorari. Reported below: 491 F. 2d 129.

No. 74-14. Gis sel , Executr ix , et  al . v . Unite d  
Stat es . C. A. 5th Cir. Motion of Association of Ship’s 
Brokers & Agents (USA), Inc., for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported be-
low: 493 F. 2d 27.

No. 74-95. New  York  v . Goggins ; and
No. 74-5137. Brown  v . New  York . Ct. App. N. Y. 

Motion of respondent in No. 74-95 for leave to proceed 
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in forma pauperis granted. Certiorari denied. Reported 
below: 34 N. Y. 2d 163, 313 N. E. 2d 41.

No. 74-99. Amato  v . Unite d  Stat es . C. A. 5th Cir. 
Motion of Donald Lambert to join in petition and certio-
rari denied. Reported below: 495 F. 2d 545.

No. 74r-119. Washi ngton  v . Odom . Sup. Ct. Wash. 
Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 83 
Wash. 2d 541, 520 P. 2d 152.

No. 74-161. Chesap eake  & Ohio  Railw ay  Co . v . 
Heate r . C. A. 7th Cir. Certiorari denied. Mr . Jus -
tice  Powell  took no part in the consideration or decision 
of this petition. Reported below: 497 F. 2d 1243.

No. 74-240. Simon  v . Dixon  et  al . C. A. 5th Cir. 
Certiorari denied. The  Chief  Justi ce  took no part in 
the consideration or decision of this petition. Reported 
below: 493 F. 2d 1404.

No. 74—5015. Darrow  v . United  States . C. A. 7th 
Cir. Motion of Cecil Dale Pierce to join in petition and 
certiorari denied. Reported below: 499 F. 2d 64.

No. 74-5078. Forrow  v . Estelle , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied as untimely 
filed. Reported below: 492 F. 2d 1241.

No. 74—5110. Bell  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied as untimely filed. Reported below: 
491 F. 2d 1406.

No. 74-5262. Morga n  v . New  York . Ct. App. N. Y. 
Certiorari denied as untimely filed. Reported below: 34 
N. Y. 2d 709, 313 N. E. 2d 340.

No. 74—5302. Morgan  v . Clark , Sheriff . C. A. 6th 
Cir. Certiorari denied as untimely filed. Reported be-
low: 497 F. 2d 924.
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Rehearing Denied
No. 73-831. Warden , Lewi sburg  Penit enti ary  v . 

Marrer o , 417 U. S. 653. Petition for rehearing denied.

November  18, 1974

Appeals Dismissed
No. 74-155. Dennis  v . Oklahoma . Appeal from 

Ct. Crim. App. Okla, dismissed for want of substantial 
federal question.

No. 74-341. Wheeler  et  al . v . Monroe  et  al . Ap-
peal from Sup. Ct. N. M. dismissed for want of substan-
tial federal question. Reported below: 86 N. M. 296, 
523 P. 2d 540.

No. 74-5327. Robinow itz  v . Sargent , Governor  of  
Massachuse tts , et  al . Appeal from C. A. 1st Cir. dis-
missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 74-5372. Thalasinos  v . Dolcin o  et  al . Appeal 
from Sup. Ct. N. H. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Re-
ported below: 114 N. H. 353, 321 A. 2d 107.

Vacated and Remanded on Appeal
No. 74-218. Divi ne , Sherif f v . Amato . Appeal 

from C. A. 7th Cir. Judgment vacated and case re-
manded for further consideration in light of Hamling v. 
United States, 418 U. S. 87 (1974), and the decision of 
the Supreme Court of Wisconsin in State ex rel. Chobot 
v. Circuit Court, 61 Wis. 2d 354, 212 N. W. 2d 690 (1973). 
Mr . Just ice  Douglas , being of the view that any state 
or federal ban on, or regulation of, obscenity is prohib-
ited by the Constitution, Roth n . United States, 354 U. S. 
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476, 508-514 (Douglas , J., dissenting); Miller v. Cali-
fornia, 413 U. S. 15, 42-47 (Dougla s , J., dissenting); 
Paris Adult Theatre I v. Slaton, 413 U. S. 49, 70-73 
(Dougla s , J., dissenting), and that the Constitution pro-
hibits retroactive application of judicially improvised 
obscenity standards, Miller v. California, supra, at 37-42, 
would affirm the judgment below. Mr . Justice  Bren -
nan , Mr . Justice  Stew art , and Mr . Justi ce  Marsh all  
would affirm the judgment. Reported below: 496 F. 2d 
441.

Certiorari Granted—Vacated and Remanded
No. 74-108. Regan , Chairma n , New  York  State  

Board  of  Parole , et  al . v . Johns on . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma pau-
peris and certiorari granted. Judgment vacated and case 
remanded to the United States District Court for the 
Eastern District of New York with directions to dismiss 
cause as moot. Reported below: 500 F. 2d 925.

Miscellaneous Orders
No. A-340. Calley  v . Callaw ay , Secret ary  of  the  

Army , et  al . Application to vacate stay entered by the 
United States Court of Appeals for the Fifth Circuit on 
September 26, 1974, presented to Mr . Just ice  Powell , 
and by him referred to the Court, denied as moot.

No. A-386. Republ ic  of  Vietna m v . Pfize r , Inc ., 
et  al . C. A. 8th Cir. Application for injunction, pre-
sented to Mr . Justi ce  Douglas , and by him referred to 
the Court, denied.

No. A-392. Reamer  v . Beall , U. S. Attorney , et  al . 
Application for stay of judgment of the United States 
District Court for the District of Maryland, presented to 
The  Chief  Justic e , and by him referred to the Court, 
granted pending further order of the Court.
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No. D-24. In  re  Disb arment  of  Nitsberg . It is 
ordered that Michael B. Nitsberg, of New York, N. Y., 
be suspended from the practice of law in this Court 
and that a rule issue returnable within 40 days requir-
ing him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-27. In  re  Dis barm ent  of  Mc Derm ott . It is 
ordered that Francis X. McDermott, of New York, N. Y., 
be suspended from the practice of law in this Court 
and that a rule issue returnable within 40 days requir-
ing him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-28. In  re  Disb arment  of  Buttles . It is 
ordered that Robert S. Buttles, of New York, N. Y., 
be suspended from the practice of law in this Court and 
that a rule issue returnable within 40 days requiring him 
to show cause why he should not be disbarred from the 
practice of law in this Court.

No. D-29. In  re  Disb arment  of  Osborne . It is 
ordered that George R. Osborne, of New York, N. Y., 
be suspended from the practice of law in this Court 
and that a rule issue returnable within 40 days requir-
ing him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-30. In  re  Disb arment  of  Tarr . It is ordered 
that Leonard N. Tarr, of New York, N. Y., be sus-
pended from the practice of law in this Court and that 
a rule issue returnable within 40 days requiring him to 
show cause why he should not be disbarred from the 
practice of law in this Court.

No. 73-689. Maness  v . Meyers , Judge . 169th Jud. 
Dist. Ct. Tex., Bell County. [Certiorari granted, 416 
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U. S. 934.] Motion of respondent for leave to file sup-
plemental brief after argument granted.

No. 73-1309. Bigelow  v . Virginia . Appeal from 
Sup. Ct. Va. [Probable jurisdiction noted, 418 U. S. 
909.] Motion for divided argument on behalf of appel-
lant granted.

No. 73-2050. United  States  v . Ortiz . C. A. 9th Cir. 
[Certiorari granted, ante, p. 824.] Motions to dispense 
with printing appendix and for appointment of counsel 
granted. It is ordered that John J. Cleary, Esquire, of 
San Diego, Cal., a member of the Bar of this Court, 
be, and he is hereby, appointed to serve as counsel for 
respondent in this case.

No. 73-6848. Bow en  v . United  Stat es . C. A. 9th 
Cir. [Certiorari granted, ante, p. 824.] Motion of pe-
titioner for appointment of counsel granted. It is 
ordered that Michael D. Nasatir, Esquire, of Beverly 
Hills, Cal., a member of the Bar of this Court, be, 
and he is hereby, appointed to serve as counsel for peti-
tioner in this case.

No. 74-13. Mullaney , Warden , et  al . v . Wilbur . 
C. A. 1st Cir. [Certiorari granted, ante, p. 823.] Mo-
tions of respondent for leave to proceed in forma pauperis 
and for appointment of counsel granted. It is ordered 
that Peter J. Rubin, Esquire, of Portland, Me., a member 
of the Bar of this Court, be, and he is hereby, appointed 
to serve as counsel for respondent in this case.

No. 74-114. United  States  v . Brignoni -Ponce . 
C. A. 9th Cir. [Certiorari granted, ante, p. 824.] Mo-
tion of respondent for appointment of counsel granted. 
It is ordered that John J. Cleary, Esquire, of San Diego, 
Cal., a member of the Bar of this Court, be, and he is 
hereby, appointed to serve as counsel for respondent in 
this case.
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No. 74-175. Midde ndorf , Secretar y  of  the  Navy , 
et  al . v. Henry  et  al . ; and

No. 74-5176. Henry  et  al . v . Middendorf , Secre -
tary  of  the  Navy , et  al . [Certiorari granted, ante, p. 
895.] Motion to dispense with printing appendix and 
to proceed on original record granted.

No. 74-5216. Reede r , aka  Blackrose  v . Suprem e  
Court  of  Wyomin g  et  al . Motion for leave to file pe-
tition for writ of habeas corpus denied.

No. 74-5081. Myers  v . Myers  et  al . ; and
No. 74-5247. Reeder  v . Chief  Justice , Suprem e  

Court  of  Wyomi ng , et  al . Motions for leave to file 
petitions for writs of mandamus denied.

No. 74-5287. Willi ams  v . Albert  et  al . Motion for 
leave to file petition for writ of mandamus and/or pro-
hibition denied.
Probable Jurisdiction Postponed

No. 74-156. Hicks , Distri ct  Attorn ey  of  Orange  
County , et  al . v . Miranda , dba  Walnut  Properties , 
et  al . Appeal from D. C. C. D. Cal. Further considera-
tion of question of jurisdiction postponed to hearing of 
case on merits. Reported below: 388 F. Supp. 350.
Certiorari Granted

No. 73-1734. Gurle y , dba  Gurley  Oil  Co . v . 
Rhoden , Chairman , Tax  Commis sion  of  Mis si ss ippi . 
Sup. Ct. Miss. Certiorari granted. Reported below: 288 
So. 2d 868.

No. 74-304. Gordon  v . New  York  Stock  Excha nge , 
Inc ., et  al . C. A. 2d Cir. Certiorari granted. Re-
ported below: 498 F. 2d 1303.

No. 74-363. Unite d  States  v . Reliabl e Tran sf er  
Co., Inc . C. A. 2d Cir. Certiorari granted. Reported 
below: 497 F. 2d 1036.
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No. 74-80. Kugler , Attor ney  General  of  New  
Jersey , et  al . v . Helf ant  ; and

No. 74-277. Helfan t  v . Kugler , Attor ney  General  
of  New  Jers ey , et  al . C. A. 3d Cir. Motion to strike 
certain portions of petition in No. 74-80 and answer to 
the cross-petition in No. 74-277 denied. Certiorari 
granted, cases consolidated, and a total of one hour al-
lotted for oral argument. Mr . Justice  Brennan  took 
no part in the consideration or decision of this motion and 
these petitions. Reported below: 500 F. 2d 1188.

Certiorari Denied. (See also Nos. 74-5327 and 74—5372, 
supra.)

No. 73-1575. Callahan  et  al . v . Kimball  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 493 
F. 2d 564.

No. 73-1802. Pennington  v . Maryland . Ct. Sp. 
App. Md. Certiorari denied. Reported below: 19 Md. 
App. 253, 310 A. 2d 817.

No. 73-1946. Scata  v. Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 492 F. 2d 
1100.

No. 73-1997. Harr iso n  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied.

No. 73-1999. Poole  v . Missi ssip pi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 291 So. 2d 723.

No. 73-2051. Bombacino  v . Bensin ger . C. A. 7th 
Cir. Certiorari denied. Reported below: 498 F. 2d 875.

No. 73-6847. Cousino  v . Cousino . Sup. Ct. Mich. 
Certiorari denied.

No. 73-6894. Sheppa rd  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied.
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No. 73-6959. Pratt  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 73-6996. Kele  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 495 F. 2d 1369.

No. 73-7026. Rosenberg  v . Mancus i, Correction al  
Superi nten dent , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 495 F. 2d 1367.

No. 73-7037. Marker  v . Unit ed  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 497 F. 2d 921.

No. 73-7040. Olivare s -Vega  v . Unite d Stat es . 
C. A. 2d Cir. Certiorari denied. Reported below: 495 
F. 2d 827.

No. 73-7051. Mc Whirt  v . Fearnow  et  al . Ct. App. 
Ind. Certiorari denied. Reported below: Ind. App. 
— 301 N. E. 2d 810.

No. 73-7059. Clem ents  v . Hopp er , Warden . C. A. 
5th Cir. Certiorari denied.

No. 73-7107. Cook  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 500 F. 2d 1399.

No. 73-7115. Richards on  v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Reported below: 498 F. 
2d 9.

No. 74—25. Unit ed  Stat es  v . Americ an  Renais -
sance  Lines , Inc . C. A. D. C. Cir. Certiorari denied. 
Reported below: 161 U. S. App. D. C. 140, 494 F. 2d 1059.

No. 74-26. Mc Neal  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 490 F. 2d 206.

No. 74-40. Jackson  et  al . v . Unite d  State s ; and 
No. 73-6891. Tantil lo  v . Unite d States . C. A.

D. C. Cir. Certiorari denied. Reported below: 161 U. S. 
App. D. C. 88, 494 F. 2d 1007.
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No. 74-63. Matthe ws  Co . et  al . v . Williams . C. A. 
8th Cir. Certiorari denied. Reported below: 499 F. 2d 
819.

No. 74-92. Miles  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 498 F. 2d 394.

No. 74-150. Johnson  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 500 F. 2d 1403.

No. 74—171. Louis iana  v . Sawhill , Admini strator , 
Federa l  Energy  Offi ce , et  al . ; and

No. 74-181. California , by  and  through  the  State  
Lands  Comm iss ion  v . Sawh ill , Admini strator , Fed -
eral  Energy  Offic e , et  al . Temp. Emerg. Ct. App. 
Certiorari denied. Reported below: 504 F. 2d 430.

No. 74-172. Groendyke  Trans por t , Inc ., et  al . v . 
National  Labor  Relations  Board  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 493 F. 2d 17.

No. 74-174. Goldman  et  ux . v . Commis si oner  of  
Internal  Revenue . C. A. 6th Cir. Certiorari denied. 
Reported below: 497 F. 2d 382.

No. 74-195. Sun  Ship buildi ng  & Dry  Dock  Co . v . 
Unite d  States . Ct. Cl. Certiorari denied.

No. 74-199. Barton  v . Morton , Secretary  of  the  
Interior . C. A. 9th Cir. Certiorari denied. Reported 
below: 498 F. 2d 288.

No. 74-209. Gila  River  Pima -Maricop a  Indian  Com -
munity  et  al . v. Unite d  States . Ct. Cl. Certiorari 
denied. Reported below: 204 Ct. Cl. 137, 494 F. 2d 1386.

No. 74-217. Sutton , Executor  v . Commis si oner  of  
Internal  Revenue . C. A. 4th Cir. Certiorari denied.

No. 74-246. Monarch  Insuran ce  Company  of  Ohio  
v. Dis trict  of  Columbia  et  al . C. A. D. C. Cir. Certi-
orari denied.



1022 OCTOBER TERM, 1974

November 18, 1974 419 U. S.

No. 74-262. Ricci  v . County  of  Rivers ide  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 495 
F. 2d 1.

No. 74-269. Brian , Secretary , Human  Relat ions  
Agenc y , et  al . v . Califor nia  Welf are  Rights  Orga -
nizat ion  et  al . Sup. Ct. Cal. Certiorari denied. Re-
ported below: 11 Cal. 3d 237, 520 P. 2d 970.

No. 74-270. Kelley , Directo r  of  Departme nt  of  
Conservation  of  Alabama , et  al . v . Mobil  Oil  Corp . 
C. A. 5th Cir. Certiorari denied. Reported below: 493 
F. 2d 784.

No. 74-288. Local  1426, International  Longshore -
men ’s Assn ., AFL-CIO v. Wilmi ngton  Shipp ing  Co . 
et  al . C. A. 4th Cir. Certiorari denied. Reported be-
low :---- F. 2d----- .

No. 74-295. Fur  Information  & Fashion  Council , 
Inc ., et  al . v . E. F. Timm e  & Son , Inc . C. A. 2d Cir. 
Certiorari denied. Reported below: 501 F. 2d 1048.

No. 74—302. Tjad en  v . Tjaden . Ct. App. La., 2d 
Cir. Certiorari denied. Reported below: 294 So. 2d 
846.

No. 74-305. Coniglio  v. Highw ood  Servi ces , Inc ., 
et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 495 F. 2d 1286.

No. 74-311. Swoap , Director , Departm ent  of  Socia l  
Welfar e , et  al . v . Cooper  et  al . Sup. Ct. Cal. Certio-
rari denied. Reported below: 11 Cal. 3d 856, 524 P. 
2d 97.

No. 74-312. Swoap , Direc tor , Department  of  Social  
Welfar e , et  al . v . Waits  et  al . Sup. Ct. Cal. Certio-
rari denied. Reported below: 11 Cal. 3d 887, 524 P. 
2d 117.



ORDERS 1023

419 U. S. November 18, 1974

No. 74-319. Mars hall  et  al . v . City  of  Seattle . 
Sup. Ct. Wash. Certiorari denied. Reported below: 83 
Wash. 2d 665, 521 P. 2d 693.

No. 74—329. Pat  Ryan  & Assoc iates , Inc . v . Occi -
dental  Life  Insuran ce  Compa ny  of  North  Caroli na . 
C. A. 4th Cir. Certiorari denied. Reported below: 496 
F. 2d 1255.

No. 74^330. Tucker  v . Threlkeld . C. A. 9th Cir. 
Certiorari denied. Reported below: 496 F. 2d 1101.

No. 74—331. Tucker  v . Crik elair . C. A. 9th Cir. 
Certiorari denied.

No. 74-334. Yorty  v . Court  of  Appeal  of  Cali -
fornia , Second  Appellate  Distr ict  (City  Council  of  
Los  Angeles , Real  Party  in  Inter est ). Sup. Ct. Cal. 
Certiorari denied.

No. 74—349. Husman  Expres s  Co . v . Bryan  Truck  
Line , Inc . Sup. Ct. Ohio. Certiorari denied. Re-
ported below: 38 Ohio St. 2d 103, 310 N. E. 2d 587.

No. 74-356. . Brookl yn  Heights  Presbyterian  
Church  et  al . v . Unite d  Pres byte rian  Churc h  in  
the  Unite d  State s of  Amer ica  et  al . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 74-359. Thibodeau  et  al . v . Minnesota  State  
Bar  Assn . Sup. Ct. Minn. Certiorari denied. Re-
ported below: 300 Minn. 323, 219 N. W. 2d 920.

No. 74-367. Chish olm  Brothers  Farm  Equip ment  
Co . v. Internat ional  Harvester  Co . C. A. 9th Cir. 
Certiorari denied. Reported below: 498 F. 2d 1137.

No. 74—381. Napper  et  ux . v . Anderson , Henle y , 
Shields , Bradford  & Pritch ard  et  al . Sup. Ct. Ark. 
Certiorari denied.
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No. 74-5011. Hamlin , aka  Davis  v . Unite d  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 498 
F. 2d 1398.

No. 74-5037. Ferri  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 495 F. 2d 1369.

No. 74-5088. Gregori o  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 497 F. 2d 1253.

No. 74—5100. Quiroz -Santi  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 499 F. 2d 
36.

No. 74—5111. Miller  v . Virgini a . C. A. 4th Cir. 
Certiorari denied.

No. 74-5147. Smith  v . Central  Los  Angeles  
Health  Project . Ct. App. Cal., 2d App. Dist. Certi-
orari denied.

No. 74-5151. Jeffer son  v . Calif orni a . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 74-5152. Smith  v . Keller , Correctional  Su -
peri ntendent . C. A. 4th Cir. Certiorari denied.

No. 74-5156. Hurd  v . Marsh al  of  Riverside  
Count y  et  al . C. A. 9th Cir. Certiorari denied.

No. 74—5158. Monroe  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 74-5165. Stei nber g v . Unite d States . C. A. 
6th Cir. Certiorari denied.

No. 74—5168. William s v . Dana  Corp . C. A. 6th 
Cir. Certiorari denied. Reported below: 493 F. 2d 
1407.

No. 74-5169. Warren  v . Aaron , Warde n . C. A. 7th 
Cir. Certiorari denied.
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No. 74—5170. Basa lyga  v . Asch . Sup. Ct. Pa. Cer-
tiorari denied.

No. 74—5175. Saladi n  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 498 F. 2d 1404.

No. 74-5181. Handy  v . Calif orni a . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 74-5192. Rooney  v . Illinois . App. Ct. HL, 5th 
Dist. Certiorari denied. Reported below: 16 Ill. App. 
3d 901, 307 N. E. 2d 216.

No. 74-5199. Wedra  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 34 N. Y. 2d 199, 
313 N. E. 2d 61.

No. 74—5204. Wall  v . Unit ed  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 500 F. 2d 38.

No. 74—5208. Morrow  et  al . v . Unit ed  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 498 
F. 2d 1398.

No. 74-5215. Ballard  v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 2d 876.

No. 74-5227. Washi ngton  v . Unite d  State s . C. A. 
3d Cir. Certiorari denied. Reported below: 497 F. 2d 
922.

No. 74-5236. Johnson  v . Unit ed  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 500 F. 2d 
1401.

No. 74-5259. Ethridge  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 494 F. 2d 351.

No. 74-5309. Mulcahy  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Re-
ported below: 44 App. Div. 2d 911, 356 N. Y. S. 2d 237.
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No. 74-5323. Flint  v . Mullen , Warden . C. A. 1st 
Cir. Certiorari denied. Reported below: 499 F. 2d 100.

No. 74-5353. Sander  v . Ohio . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 500 F. 2d 1403.

No. 73-5354. Collier  v . Cowan , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 497 F. 2d 923.

No. 73-2025. Junior  Chamber  of  Commerce  of  
Roches ter , Inc ., et  al . v . United  States  Jaycee s  et  al . ; 
and

No. 73-2028. Junio r  Chamber  of  Commerce  of  
Philadel phia  et  al . v . Unite d  State s Jaycees  et  al . 
C. A. 10th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 495 F. 2d 883.

No. 74-187. First  Ameri can  Bank  & Trust  Co . et  
al . v. Ellwei n , State  Examiner  and  Commis sioner , 
Departme nt  of  Banking  and  Financial  Instit utions , 
et  al . Sup. Ct. N. D. Certiorari denied. Mr . Justice  
Douglas  would grant certiorari. Reported below: 221 
N. W. 2d 509.

No. 74-5049. Danie ls  v . Alaba ma . C. A. 5th Cir. 
Certiorari denied. Mr . Justi ce  Douglas  would grant 
certiorari.

No. 74-5056. Trudeau  v . Michi gan . Ct. App. Mich. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari.

No. 74-5149. New  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari.

No. 74-5167. Will iams  v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Mr . Justi ce  Douglas  would grant 
certiorari. Reported below: 57 Ill. 2d 239, 311 N. E. 2d 
681.
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No. 74-5183. Sanney  v . Smith , Correctional  Su -
perin tendent . C. A. 2d Cir. Certiorari denied. Mr . 
Justi ce  Douglas  would grant certiorari. Reported be-
low: 500 F. 2d 411.

No. 74-5277. Valle -Rojas  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Mr . Just ice  Douglas  
would grant certiorari.

No. 73-7003. Arnold  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari on the wiretap issue.

No. 74-296. Will iams  v . Matthews  Co. et  al . 
C. A. 8th Cir. Certiorari denied. Mr . Justice  Dougla s , 
Mr . Justice  Brennan , and Mr . Justice  Marsh all  
would grant certiorari. Reported below: 499 F. 2d 819.

No. 74-320. Dade  County  et  al . v . Marine  Exhibi -
tion  Corp . Dist. Ct. App. Fla., 3d Dist. Motion to de-
fer consideration and certiorari denied. Reported below: 
296 So. 2d 652.

No. 74—383. River  Farms , Inc . v . Fountain  et  al . 
Ct. App. Ariz. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Mr . Justi ce  Rehnquist  took 
no part in the consideration or decision of this petition. 
Reported below: 21 Ariz. App. 504, 520 P. 2d 1181.
Rehearing Denied

No. 73-6425. Chamber s v . Delaney  et  al ., ante, 
p. 876;

No. 73-6467. Goodwi n  v . Iowa , ante, p. 846;
No. 73-6873. Bonner  et  al . v . Marks  et  al ., ante, 

p. 863;
No. 73-6988. Santana  v . New  York  et  al ., ante, p. 

866; and
No. 74-68. Clari on  Corp . v . Amer ican  Home  Prod -

ucts  Corp , et  al ., ante, p. 870. Petitions for rehearing 
denied.
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No. 74r-5018. Rando  v . Este lle , Correc tions  Direc -
tor , ante, p. 820; and

No. 74-5139. Dilli ngham  v . Florida , ante, p. 871. 
Petitions for rehearing denied.

No. 1863, Mise., October Term, 1968. Mike  v . New  
York , 395 U.S. 948; and

No. 73-1524. Hallmark  Industry  v . Reynold s  
Metals  Co . et  al ., 417 U. S. 932. Motions for leave to 
file petitions for rehearing denied.

November  25, 1974

Affirmed on Appeal
No. 73-1626. Weaver , Director , Depar tment  of  

Public  Aid  of  Illino is , et  al . v . Randle  et  al . Appeal 
from D. C. N. D. Ill. Motion of appellees for leave to 
proceed in forma pauperis granted. Judgment affirmed.

Appeal Dismissed
No. 74r-5349. Skufca  v . Penns ylvan ia . Appeal from 

Sup. Ct. Pa. dismissed for want of substantial federal 
question. Reported below: 457 Pa. 124, 321 A. 2d 889.

Certiorari Granted—Vacated and Remanded
No. 73-1982. United  Theatre s of  Florida , Inc ., 

dba  United  Mini -Adult  Theatre , et  al . v . Gerstei n ;
No. 73-2056. Unite d Theatre s of  Florida , Inc ., 

dba  United  Mini -Adult  Theatre , et  al . v . Gerstei n ; 
and

No. 73-2057. United  Theatre s of  Florida , Inc ., 
dba  United  Mini -Adult  Theatre , et  al . v . Gerst ein . 
Dist. Ct. App. Fla., 3d Dist. Certiorari granted, judg-
ments vacated, and cases remanded for further considera-
tion in light of Little Beaver Theatre, Inc. v. Tobin, 258 
So. 2d 30 (Fla. App. 1972). Reported below: No. 73- 
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1982, 259 So. 2d 215; Nos. 73-2056 and 73-2057, 259 So. 
2d 210.

No. 74k5189. Yeager  v . United  States . C. A. 10th 
Cir. Motion for leave to proceed in forma pauperis and 
certiorari granted. Upon representation of the Solicitor 
General set forth in his brief for the United States filed 
November 1, 1974, judgment vacated and case remanded 
to the United States District Court for the Northern 
District of Oklahoma directing that court to hold a hear-
ing and make appropriate findings of fact.

Miscellaneous Orders
No. ------------. Graves  et  al . v . Lynn , Secretary ,

Depart ment  of  Housing  and  Urban  Developme nt , et  
al . C. A. 8th Cir. Motion to dispense with printing 
petition denied.

No. ------------. Dell inge r  et  al . v . Unite d  Stat es .
C. A. 7th Cir. Motion to dispense with printing portions 
of appendix to petition granted.

No. A-360 (74-439). Lewis  v . United  States . C. A. 
9th Cir. Order entered by Mr . Justice  Douglas  on No-
vember 2, 1974, releasing applicant from custody upon 
his own recognizance, continued pending final disposition 
of petition for writ of certiorari.

No. A-385. Kaplan  v . United  States  Postal  Serv -
ice  et  al . C. A. D. C. Cir. Application for stay pre-
sented to Mr . Just ice  Douglas , and by him referred to 
the Court, denied.

No. A-392. Reame r  v . Beall , U. S. Attorney , et  al . 
Order entered by the Court on November 18, 1974 [ante, 
p. 1015], staying judgment of the United States District 
Court for the District of Maryland is continued condi-
tioned upon the filing of a petition for writ of certiorari 
on or before December 24, 1974. Should such a peti-
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tion be so filed on or before December 24, 1974, this order 
is to continue pending this Court’s action on the petition. 
If the petition for writ of certiorari is denied, this order 
is to terminate automatically. In the event the petition 
for writ of certiorari is granted, this order is to remain in 
effect pending the sending down of the judgment of this 
Court.

No. A-414. Roemer  et  al . v . Board  of  Public  Works  
of  Maryla nd  et  al . D. C. Md. Application for an 
injunction pending appeal presented to The  Chief  Jus -
tice , and by him referred to the Court, denied. Mr . Jus -
tice  Douglas , Mr . Justice  Brennan , and Mr . Justic e  
Marsh all  would grant the injunction. The  Chief  
Justic e took no part in the consideration or decision of 
this application. Reported below: 387 F. Supp. 1282.

No. 73-1256. Connell  Constructi on  Co ., Inc . v . 
Plumbers  & Steam fi tte rs  Local  Union  No . 100, 
United  Associ ation  of  Journeymen  & Apprenti ces  of  
the  Plumbi ng  & Pipe fit ting  Industry  of  the  United  
States  and  Canad a , AFLr-CIO. C. A. 5th Cir. [Certi-
orari granted, 416 U. S. 981.] Motion of the Chamber 
of Commerce of the United States for leave to file a reply 
brief as amicus curiae denied.

No. 73-1543. Johnson  v . Railw ay  Expres s  Agency , 
Inc ., et  al . C. A. 6th Cir. [Certiorari granted, 417 
U. S. 929.] Motion of respondents for divided argument 
granted.

No. 73-6642. Cros by  et  al . v . Middendorf , Secre -
tary  of  the  Navy . C. A. 9th Cir. Motion to consoli-
date this case with Nos. 74-175 and 74-5176 [Middendorf 
v. Henry and Henry v. Middendorf, certiorari granted, 
ante, p. 895] denied.

No. 73-7031. Fowl er  v . North  Carolina . Sup. Ct. 
N. C. [Certiorari granted, ante, p. 963.] Motion of
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Richard A. Heim for leave to file a brief as amicus curiae 
granted.

No. A-325 (74-5567). Alers  v . Munici pali ty  of  
San  Juan . Appeal from C. A. 1st Cir. Application for 
stay presented to The  Chief  Just ice , and by him re-
ferred to the Court, denied.

No. 74-5107. Willi ams  v . Comst ock , Men ’s  Colony  
Superi ntendent . Motion for leave to file petition for 
writ of habeas corpus denied.

No. 74-5043. Fontaine  v . United  States  Court  of  
Appeals  for  the  Sixth  Circui t  ;

No. 74-5237. Myers  v . Carri co  et  al . ; and
No. 74-5239. Begun  v . Judge s  of  the  Unit ed  States  

Court  of  Appeals  for  the  Ninth  Circuit . Motions 
for leave to file petitions for writs of mandamus denied.
Certiorari Denied

No. 73-1894. Flaxman  v . United  State s . C. A. 7th 
Cir. Certiorari denied. Reported below: 495 F. 2d 344.

No. 73-1947. Joyce  v . Unite d  State s ; and
No. 73-1980. Wallace  v . United  States . C. A. 7th 

Cir. Certiorari denied. Reported below: 499 F. 2d 9.

No. 73-1983. Wilco x  Count y  Board  of  Education  
et  al . v. United  States  et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 494 F. 2d 575.

No. 73-2007. Quick  Shop  Markets , Inc . v . Na -
tional  Labor  Relations  Board  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 492 F. 2d 1248.

No. 73-2030. Hedden  v . Florida . Dist. Ct. App. 
Fla., 2d Dist. Certiorari denied. Reported below: 287 
So. 2d 179.

No. 73-2063. Lue  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 498 F. 2d 531.
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No. 73-2064. DiBella  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 499 F. 2d 
1175.

No. 73-7054 Raw ls  v . Daughters  of  Charity  of  
Saint  Vincent  De Paul , Inc ., et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 491 F. 2d 141.

No. 74-4. Washingt on  v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 496 F. 2d 
620.

No. 74-7. Mc Rae  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 74-23. Poma res  et  al . v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Reported below: 499 F. 2d 
1220.

No. 74-115. Powell  v . Rogers , Deputy  Commis -
si oner , Bureau  of  Employees ’ Compe nsation , U. S. 
Depart ment  of  Labor , et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 496 F. 2d 1248.

No. 74-152. Rice  v . Unite d  States . C. C. P. A. 
Certiorari denied. Reported below: 496 F. 2d 880.

No. 74-203. Rosenbl att  v . United  Stat es . Ct. Cl. 
Certiorari denied. Reported below: 204 Ct. Cl. 910, 497 
F. 2d 928.

No. 74-252. Bies ki  et  al . v . Eastern  Automob ile  
Forw arding  Co ., Inc ., et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 497 F. 2d 921.

No. 74-275. Jones  et  ux . v . Jones  et  ux . Sup. Ct. 
Kan. Certiorari denied. Reported below: 215 Kan. 
102, 523 P. 2d 743.

No. 74-278. Mc Cain  et  al . v . Lybrand  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 509 F. 2d 
1049.
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No. 74-299. Premi er  Industri al  Corp . v . Marlow  
et  al . Sup. Ct. Ala. Certiorari denied. Reported be-
low: 292 Ala. 407, 295 So. 2d 396.

No. 74-347. Bierma n , Administratrix  v . Progres -
si ve  Finance  Co . Ct. App. Ohio, Hamilton County. 
Certiorari denied.

No. 74-351. Savanna h Sugar  Refi ning  Corp . v . 
Baxter . C. A. 5th Cir. Certiorari denied. Reported 
below: 495 F. 2d 437.

No. 74-357. Sanders  Brine  Shrimp  Co . v . Southern  
Pacific  Transp ortati on  Co . C. A. 10th Cir. Certio-
rari denied. Reported below: 501 F. 2d 1156.

No. 74-358. Jno . Mc Call  Coal  Co ., Inc ., et  al . v . 
Culbe rts on , Executr ix . C. A. 4th Cir. Certiorari 
denied. Reported below: 495 F. 2d 1403.

No. 74-361. Scott  v . Tenness ee . Ct. Crim. App. 
Tenn. Certiorari denied.

No. 74-366. Fishe r  et  al . v . Cope land  Refrigera -
tion  Corp , et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 497 F. 2d 923.

No. 74-369. Weidi nger  Chevr ole t , Inc . v . Uni -
versal  C. I. T. Credit  Corp . C. A. 8th Cir. Certiorari 
denied. Reported below: 501 F. 2d 459.

No. 74-371. Cordle  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 53 Ala. App. 148, 
298 So. 2d 77.

No. 74-376. Susquehanna  Valley  Teach ers ’ Assn , 
et  al . v. Central  School  Dis trict  No . 1 of  Town  of  
Conklin  et  al . App. Div., Sup. Ct. N. Y., 3d Jud.
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Dept. Certiorari denied. Reported below: 43 App. 
Div. 2d 198, 350 N. Y. S. 2d 805.

No. 74-379. Ohio  v . Arthur  Anders en  & Co. et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 
502 F. 2d 834.

No. 74-393. Brantley  et  al . v . Union  Bank  & 
Trust  Co . et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 498 F. 2d 365.

No. 74-397. Forgy  v . Tenness ee . Ct. Crim. App. 
Tenn. Certiorari denied.

No. 74-398. Plan  for  Arcadia , Inc . v . Anita  Ass o -
ciates  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 501 F. 2d 390.

No. 74^400. Ballas  v . Mc Kiernan  et  al . Ct. App. 
N. Y. Certiorari denied. Reported below: 35 N. Y. 2d 
14, 315 N. E. 2d 758.

No. 74-401. Vulc an  Forging  Co . v . Dahl ber g , 
Simon , Jayne , Woolf enden  & Gawn e . Ct. App. Mich. 
Certiorari denied.

No. 73-462. Capp adona  v . New  Jers ey . Super. Ct. 
N. J. Certiorari denied. Reported below: 127 N. J. 
Super. 555, 318 A. 2d 425.

No. 74-5004. Crawl ey  v . United  States ; and
No. 74-5038. Jones  v . United  Stat es . C. A. 4th 

Cir. Certiorari denied. Reported below: 498 F. 2d 
1398.

No. 74-5006. Proff itt  v . Becker , Chief  Judge , 
U. S. Dis trict  Court , et  al . C. A. 8th Cir. Certiorari 
denied.
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No. 74-5022. Ruark , aka  Thatcher  v . United  
States . C. A. 6th Cir. Certiorari denied. Reported 
below: 497 F. 2d 925.

No. 74-5025. Mitchel l  v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 497 F. 2d 
925.

No. 74-5089. Kennedy  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 2d 
1185.

No. 74-5097. Benson  et  al . v . Unite d States . 
C. A. 5th Cir. Certiorari denied. Reported below: 495 
F. 2d 475.

No. 74-5101. Blackshear  v . Unite d  States . C. A. 
3d Cir. Certiorari denied. Reported below: 500 F. 2d 
1400.

No. 74-5102. Sobole ski  v. Unite d  Stat es . C. A. 1st 
Cir. Certiorari denied.

No. 74-5127. Curry  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 497 F. 2d 99.

No. 74-5133. Kreutz  v . Mis si ss ippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 293 So. 2d 451.

No. 74-5135. Allen  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 497 F. 2d 160.

No. 74—5161. Gask ins  v . Tite fle x  Empl oyees  Col -
lecti ve  Bargaining  Assn . C. A. 1st Cir. Certiorari 
denied. Reported below: 502 F. 2d 1160.

No. 74-5162. Flamm ia  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 497 F. 2d 921.

No. 74-5180. Ellis  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied.
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No. 74—5200. Holsey  v . Maryland . Ct. Sp. App. 
Md. Certiorari denied.

No. 74—5206. Fost er  et  al . v . Maryla nd . Ct. App. 
Md. Certiorari denied. Reported below: 272 Md. 273, 
323 A. 2d 419.

No. 74r-5212. Young  v . Texas  Department  of  Cor -
rections . Ct. Crim. App. Tex. Certiorari denied.

No. 74-5217. In  re  Kunkle . Sup. Ct. S. D. Cer-
tiorari denied. Reported below:---- S. D.----- , 218 N. W. 
2d 521.

No. 74-5219. Barcenas  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 498 F. 2d 
1110.

No. 74—5221. Whisnant  v . Davis . C. A. 6th Cir. 
Certiorari denied. Reported below: 500 F. 2d 1403.

No. 74-5224. Wells  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 500 F. 2d 
1401.

No. 74-5228. Vandygrif t  v . Patton , Judge . Sup. 
Ct. Fla. Certiorari denied.

No. 74-5234. O’Brien  v . Calif orni a . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 74-5242. Lonquest  v . Meacham , Warde n .
C. A. 10th Cir. Certiorari denied.

No. 74-5244. Feas ter  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 494 F. 2d 871.

No. 74-5254. Whitlow  v . Wainw right  , Correc -
tions  Direct or . C. A. 5th Cir. Certiorari denied. 
Reported below: 495 F. 2d 1371.
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No. 74-5255. Lombar di  v . Follet te , Correcti onal  
Superi ntendent . C. A. 2d Cir. Certiorari denied.

No. 74—5256. Benevides  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 74-5260. Jones  v . Mc Carthy , Warden . C. A. 
9th Cir. Certiorari denied.

No. 74-5264. Erw in  v . Leeke , Correc tions  Direc -
tor , et  al . C. A. 4th Cir. Certiorari denied.

No. 74—5269. Qadir  v . County  of  Santa  Clara  et  
al . C. A. 9th Cir. Certiorari denied.

No. 74-5270. Perkins  v . Oklahoma . C. A. 10th 
Cir. Certiorari denied.

No. 74-5271. Graham  v . Hales  et  al . C. A. 4th 
Cir. Certiorari denied.

No. 74-5278. Pittman  v . Lewis , Prison  Superi n -
tendent . C. A. 4th Cir. Certiorari denied.

No. 7445286. Lombar di  v . Cass cles , Correcti onal  
Superi ntendent . C. A. 2d Cir. Certiorari denied.

No. 7445288. Myers , dba  Romyco  Stereo  v . Amp ex , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 498 F. 2d 1092.

No. 74—5293. Smith  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 500 F. 2d 1403.

No. 7445296. Clark  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 502 F. 2d 1163.

No. 74-5305. Walker  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 497 F. 2d 1050.

No. 74-5332. Radema ker  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 500 F. 2d 
1404.
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No. 74-5364. Verville , Adminis trator  v . Botsfo rd  
General  Hospit al  et  al . Sup. Ct. Mich. Certiorari 
denied.

No. 74-5382. Skidmore  v . Nation al  Rail road  Ad -
justment  Board , Third  Divis ion , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 498 F. 2d 1396.

No. 73-7090. Weir  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Mr . Justi ce  Douglas , Mr . Just ice  
Brennan , and Mr . Just ice  Stewar t  would grant certio-
rari. Reported below: 495 F. 2d 879.

No. 74-45. Pesi koff  et  al . v . Secretar y  of  Labor . 
C. A. D. C. Cir. Certiorari denied. Mr . Justice  Doug -
las  would grant certiorari. Reported below: 163 U. S. 
App. D. C. 197, 501 F. 2d 757.

No. 74-62. Genovese  v . United  States . C. A. 3d 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 497 F. 2d 921.

No. 74-131. Nocar  et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Mr . Justi ce  Douglas  
would grant certiorari. Reported below: 497 F. 2d 719.

No. 74-5229. Taylor , aka  Mille r  v . Bratton , U. S. 
Dis trict  Judge . C. A. 10th Cir. Certiorari denied. 
Mr . Justic e  Douglas  would grant certiorari.

No. 74-5276. Medina  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari.

No. 74-5316. Murray  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 497 F. 2d 160.

No. 74-5322. Lovely  v . Laliberte  et  al . C. A. 1st 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 498 F. 2d 1261.
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No. 74—5340. Gibbs  et  al . v . Garver , Director , Bu -
reau  of  Motor  Vehicl es , et  al . C. A. 3d Cir. Certi-
orari denied. Mr . Justice  Douglas  would grant certio-
rari. Reported below: 502 F. 2d 1107.

No. 74-51. Izzi v. United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 498 F. 2d 1403.

Mr . Justice  Douglas , dissenting.
Petitioner was convicted by a municipal court of illegal 

possession of a firearm. Subsequently the Federal Gov-
ernment became interested in the matter, and petitioner 
was convicted of receiving or possessing a firearm in com-
merce or affecting commerce. Petitioner is a previously 
convicted felon, which is an element of the federal offense.

I would grant certiorari in this case limited to the 
double jeopardy issue which is raised by petitioner’s two 
prosecutions for the same offense. The Solicitor General 
argues that, because of the interstate-commerce and 
previously-convicted-felon elements of the federal offense, 
the two prosecutions did not involve the “same evidence.” 
I am unpersuaded by this approach to the problem, since 
I believe that a “same transaction” standard is appropri-
ate. See Ashe v. Swenson, 397 U. S. 436, 448-460 (1970) 
(Brennan , J., concurring). The Solicitor General also 
argues that the two prosecutions were permissible because 
they were carried out by separate sovereigns, but I do not 
agree with this reasoning either. See Bartkus v. Illinois, 
359 U. S. 121, 150-170 (1959) (Black and Brennan , JJ., 
dissenting); Abbate v. United States, 359 U. S. 187, 196- 
204 (1959) (Black and Brennan , JJ., dissenting).

The Court of Appeals reached the merits of the double 
jeopardy claim here, but it did so only after noting that 
the claim appeared not to have been raised below. I do 
not believe that petitioner’s failure to plead double 
jeopardy at trial, if indeed there was such a failure, should 
block consideration of that issue. Cf. LaRufia v. New 
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York, ante, p. 959; Blackledge v. Perry, 417 U. S. 21 
(1974); Robinson v. Neil, 409 U. S. 505 (1973).

Because I believe that petitioner has an arguably 
meritorious claim on the double jeopardy issue I think we 
should grant certiorari on that question and set this case 
for argument.

No. 74-116. Place  v . Weinberger , Secret ary  of  
Health , Education , and  Welfare , et  al . C. A. 6th 
Cir. Certiorari denied. Mr . Justi ce  Douglas , Mr . 
Justi ce  Stewart , and Mr . Justi ce  White  would grant 
certiorari. Reported below: 497 F. 2d 412.

No. 74-117. Internati onal  Longshore men ’s Ass o -
ciati on , Local  No . 1581, AFL-CIO v. National  Labor  
Relatio ns  Board . C. A. 5th Cir. Certiorari denied. 
Mr . Justi ce  White  and Mr . Justice  Blackmun  would 
grant certiorari. Reported below: 489 F. 2d 635.

No. 74-176. Johnson  et  al . v . Commis sio ner  of  
Internal  Revenue . C. A. 6th Cir. Certiorari denied. 
Mr . Just ice  Powell  would grant certiorari. Reported 
below: 495 F. 2d 1079.

No. 74-251. Levinson  et  al . v . Unite d Stat es . 
C. A. 3d Cir. Certiorari denied. Mr . Justice  Douglas , 
Mr . Just ice  Blackmun , and Mr . Justice  Powe ll  would 
grant certiorari. Reported below: 496 F. 2d 651.

No. 74-298. Proces s Equipment  Engineering  Co ., 
Inc . v. Tennes see  Eastm an  Co ., A Divis ion  of  East -
man  Kodak  Co . C. A. 6th Cir. Certiorari denied. Mr . 
Justic e Powell  took no part in the consideration or 
decision of this petition. Reported below: 498 F. 2d 921.

No. 74-390. Lavin e , Commis si oner , Department  of  
Socia l  Service s  v . Boines  by  Gaine s . App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
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denied. Reported below: 44 App. Div. 2d 765, 354 
N. Y. S. 2d 252.

No. 74-391. Cowan , Penitentiary  Superintendent  
v. Caudi ll . C. A. 6th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 500 F. 2d 1402.
Rehearing Denied

No. 73-1553. Green  et  al . v . Unite d  States , ante, 
p. 827;

No. 73-1753. In  re  Esta te  of  Cass idy  et  al ., ante, 
p. 882;

No. 73-1889. Whitl ock , Executri x v . Commi s -
sioner  of  Internal  Revenue , ante, p. 839;

No. 73-1972. Canno n , Warden , et  al . v . Thomas  
et  al ., ante, p. 813;

No. 73-6443. Greene  et  al . v . Unite d  States , ante, 
p. 977;

No. 73-6616. Angel  v . Coine r , Warden , ante, p. 
850;

No. 73-6701. Campbell  v . Calif ornia  et  al ., ante, 
p. 853;

No. 73-6768. Kopa s  et  al . v . United  Stat es  et  al ., 
ante, p. 857; and

No. 73-6775. Kopas  et  al . v . United  States  Tax  
Court  et  al ., ante, p. 857. Petitions for rehearing 
denied.

No. 73-1179. Environmental  Defe nse  Fund , Inc ., 
et  al . v. Stamm , Commi ssi oner , Bureau  of  Recl ama -
tion , et  al ., 416 U. S. 974. Motion for leave to file 
petition for rehearing denied.

No. 73-6827. Kreager  v . General  Electric  Co . et  
al ., ante, p. 861. Petition for rehearing denied. Mr . 
Justice  Powell  took no part in the consideration or 
decision of this petition.
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Affirmed on Appeal
No. 74r-256. Ameri can  Insti tute  for  Ship per s ’ 

Ass ns ., Inc ., et  al . v . Unite d  States  et  al . Affirmed 
on appeal from D. C. R. I. Mr . Justice  Douglas  and 
Mr . Justice  Stewart  would note probable jurisdiction 
and set case for oral argument.

No. 74-285. Georg e  Tran sf er  & Rigging  Co ., Inc . v . 
United  States  et  al . Affirmed on appeal from D. C. 
Md. Reported below: 380 F. Supp. 179.

No. 74-360. Long  Island  Rail  Road  Co . v . United  
States  et  al . Affirmed on appeal from D. C. E. D. N. Y.

No. 74-471. Cass idy  et  al . v . Will is , Elec tion  Com -
missi oner  of  Delaw are , et  al . Affirmed on appeal from 
Sup. Ct. Del. Reported below: ---- Del.----- , 323 A. 2d 
598.

No. 74-426. Joiner  et  al . v . City  of  Dallas  et  al . 
Affirmed on appeal from D. C. N. D. Tex. Mr . Just ice  
White  and Mr . Justice  Powell  would note probable 
jurisdiction and set case for oral argument. Reported 
below: 380 F. Supp. 754.

Appeals Dismissed
No. 74-307. B & L Motor  Frei ght , Inc ., et  al . v . 

Heyma nn , Director , Divis ion  of  Motor  Vehicles , et  
al . Appeal from Sup. Ct. N. J. dismissed for want of 
substantial federal question. Mr . Justice  Dougla s , Mr . 
Justic e White , and Mr . Justice  Powe ll  would note 
probable jurisdiction and set case for oral argument.

No. 74-326. Mason , Secretary , Department  of  Em-
plo yme nt  and  Social  Services , et  al . v . Francis  et  al . 
Appeal from D. C. Md. Motion of appellee Francis for
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leave to proceed in forma pauperis granted. Appeal dis-
missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari before judgment, certiorari denied.

No. 74-336. Smit h , dba  Holida y  Health  Club , et  
al . v. Keator , et  al . Appeal from Sup. Ct. N. C. dis-
missed for want of substantial federal question. Re-
ported below: 285 N. C. 530,206 S. E. 2d 203.

No. 74—344. Mc Collough  v . Illinois . Appeal from 
Sup. Ct. Ill. dismissed for want of substantial federal 
question. Reported below: 57 Ill. 2d 440, 313 N. E. 2d 
462.

No. 74-5029. Ivory  v . Florida . Appeal from Dist. 
Ct. App. Fla., 1st Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported 
below: 285 So. 2d 633.
Miscellaneous Orders

No. ------------. Mark  Trail  Camp  Groun ds , Inc . v .
Field  Enterpris es , Inc ., dba  Publis hers -Hall  Syndi -
cate . C. A. 5th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied.

No. 71-6356. Doe  et  al . v . Mc Millan  et  al ., 412 
U. S. 306. Motion of petitioners for clarification of opin-
ion of this Court denied.

No. 73-662. Schles inger , Secretar y  of  Defense , et  
al . v. Councilma n . C. A. 10th Cir. [Certiorari 
granted, 414 U. S. 1111.] Motion of respondent for 
divided argument granted.

No. 73-717. Antoine  et  ux . v . Washi ngton . Appeal 
from Sup. Ct. Wash. [Probable jurisdiction noted, 417 
U. S. 966.] Motion of appellee to strike brief of the 
United States as amicus curiae denied.
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No. 73-1016. Las caris , Commis si oner , Depar tment  
of  Socia l  Services  of  Ononda ga  County  v . Shirl ey  
et  al . ; and

No. 73-1095. Lavine , Commis si oner , Departm ent  
of  Socia l  Services  of  New  York  v . Shirle y  et  al . Ap-
peals from D. C. N. D. N. Y. [Probable jurisdiction 
noted, 417 U. S. 943.] Motion of Isadore Greenberg, 
Esquire, to permit Douglas A. Eldridge, Esquire, to pre-
sent oral argument pro hac vice on behalf of appellee 
Stuck granted. Motion of the State of Iowa for leave 
to participate in oral argument as amicus curiae denied.

No. 73-1462. White , Secret ary  of  State  of  Texas , 
et  al . v. Reges ter  et  al . Appeal from D. C. W. D. Tex. 
[Probable jurisdiction noted, 417 U. S. 906.] Motion of 
appellees for divided argument granted.

No. 73-1500. Erick son , Warden  v . United  State s  
ex  rel . Feather  et  al . C. A. 8th Cir. [Certiorari 
granted, 417 U. S. 929.] Motion of respondents for di-
vided argument granted.

No. 73-1631. Ostre r  v. United  State s , ante, p. 829. 
Motion to modify denial of certiorari denied.

No. 73-2000. Unite d  States  v . Pelti er . C. A. 9th 
Cir. [Certiorari granted, ante, p. 993.] Motion for ap-
pointment of counsel granted. It is ordered that Sandor 
W. Shapery, Esquire, of LaJolla, Cal., be, and he is 
hereby, appointed to serve as counsel for respondent in 
this case.

No. 73-6923. Rice  et  al . v . Unite d  States . C. A. 
9th Cir. Motion of Gloria Mae Gilmore et al. to join in 
petition granted.

No. 74-520. Montany e , Correction al  Superi ntend -
ent , et  al . v. Haymes . C. A. 2d Cir. Motion to expe-
dite denied.
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No. 74-5140. Cass ius  v . Arizona . Sup. Ct. Ariz. 
[Certiorari granted, ante, p. 824.] Motion of petitioner 
to permit Frederick S. Klein, Esquire, to present oral 
argument pro hac vice granted.

No. 74—5373. Anderson  v . Reed , Penitentiary  
Super int ende nt ; and

No. 74-5437. Lewi s v . English , Facility  Superi n -
tendent . Motions for leave to file petitions for writs of 
habeas corpus denied.

No. 74r-464. Cupp  v . United  States  Dis trict  Court  
for  the  Western  Distr ict  of  Pennsylvania  et  al . 
Motion for leave to file petition for writ of mandamus 
denied.

No. 74^5368. Kennedy  et  al . v . Wyoming  et  al . 
Motion for leave to file petition for writ of mandamus and 
other relief denied.

Probable Jurisdiction Noted
No. 74-453. Van  Lare , Acting  Commi ssi oner , De -

partme nt  of  Socia l  Services  of  New  York , et  al . v . 
Hurl ey  et  al . Appeal from D. C. S. D. N. Y. and D. C. 
E. D. N. Y. Application for stay presented to Mr . Jus -
tice  Marshall , and by him referred to the Court, denied. 
Motion of appellees for leave to proceed in forma pauperis 
granted. Probable jurisdiction noted and case set for 
oral argument with No. 74-5054 [Taylor v. Lavine, cer-
tiorari granted, infra]. Reported below: 380 F. Supp. 
167.

Certiorari Granted
No. 73-1888. United  States  v . Alaska . C. A. 9th 

Cir. Certiorari granted. Reported below: 497 F. 2d 
1155.

No. 74-364. United  States  v . Hale . C. A. D. C. Cir. 
Motion of respondent for leave to proceed in forma 
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pauperis and certiorari granted. Reported below: 162 
U. S. App. D. C. 305, 498 F. 2d 1038.

No. 74-5054. Taylor  et  al . v . Lavine , Commi s -
si oner , Depar tment  of  Social  Services  of  New  York , 
et  al . C. A. 2d Cir. Motion for leave to proceed in 
forma pauperis and certiorari granted. Case set for oral 
argument with No. 74-453 [Van Lare v. Hurley, probable 
jurisdiction noted, supra]. Reported below: 497 F. 2d 
1208.

Certiorari Denied. (See also Nos. 74-326 and 74-5029, 
supra.)

No. 73-6830. Juarez  v . Estel le , Corrections  Dire c -
tor . C. A. 5th Cir. Certiorari denied.

No. 73-6890. Ellin gburg  v . United  Stat es . C. A. 
5th Cir. Certiorari denied.

No. 73-6938. Green  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied.

No. 73-6991. Willi ams  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 73-6999. Pittman  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-7055. Brown  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied.

No. 73-7080. Bone  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 496 F. 2d 876.

No. 73-7081. Powe ll  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 497 F. 2d 922.

No. 73-7102. Swans on  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 495 F. 2d 1376.
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No. 74-19. Brewer  v . Unite d  State s ; and
No. 73-6931. Mackay  v . United  States . C. A. 10th 

Cir. Certiorari denied. Reported below: 491 F. 2d 616.

No. 74-65. Clingon  v . Mis si ss ippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 293 So. 2d 823.

No. 74-93. Brown  et  al . v . Unite d  State s ; and
No. 74-138. Prader  et  al . v . United  States . C. A. 

7th Cir. Certiorari denied. Reported below: 499 F. 2d 
829.

No. 74-98. Donner  v . Unite d  States  ;
No. 74-5106. Mc Namara  v . Unite d  States ;
No. 74-5119. Mack  v . United  States ;
No. 74-5120. Mc Namara  v . Unit ed  State s ;
No. 74—5121. Will iams  v . Unite d  States ; and
No. 74—5138. Kennedy  v . Unite d  Stat es . C. A. 7th 

Cir. Certiorari denied. Reported below: 497 F. 2d 184.

No. 74-109. Rachal  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 498 F. 2d 
910.

No. 74-110. Pfotzer  et  al ., dba  E. & E. J. Pfotze r  v . 
Warhol ic  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 497 F. 2d 919.

No. 74-111. Pfotze r  et  al . v . City  of  Norwalk  et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 
497 F. 2d 919.

No. 74-133. Calde ron  v . Board  of  Education  of  the  
El  Monte  School  Dis trict  of  Los Angele s County . 
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 74r-144. Cox v. Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 497 F. 2d 348.

No. 74-146. Catena  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 500 F. 2d 1319.
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No. 74-170. Andrino  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 497 F. 2d 1103.

No. 74-180. Siege l  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied.

No. 74—184. Ross v. United  States  et  al . Ct. CL 
Certiorari denied.

No. 74—189. Im et  al ., Minors , by  Im v . Saxbe , At -
torney  General , et  al . C. A. 3d Cir. Certiorari de-
nied. Reported below: 500 F. 2d 1399.

No. 74-210. Shep ard  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 500 F. 2d 1403.

No. 74-228. Taylor  v . Unite d  State s ; and
No. 74-5285. Hearn  v . Unite d  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 496 F. 2d 236.

No. 74-233. Depart ment  of  Trans por tat ion  of  
Maryland  et  al . v . Civi l  Aerona utic s Board  et  al .; 
and

No. 74-234. Virginia  v . Civi l  Aeronauti cs  Board  
et  al . C. A. 4th Cir. Certiorari denied. Reported be-
low: 498 F. 2d 129.

No. 74-243. Pacente  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 490 F. 2d 661.

No. 74-247. Sim mons  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 497 F. 2d 177.

No. 74-266. Tucker  v . Wiggins  et  al . C. A. 2d Cir. 
Certiorari denied.

No. 74—271. Frest a  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 500 F. 2d 1399.

No. 74-273. Aff ili ated  Fund , Inc ., et  al . v . Papil - 
sky  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 503 F. 2d 554.
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No. 74—317. Cameron  et  al . v . New  York . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. 
Reported below: 44 App. Div. 2d 355, 355 N. Y. S. 2d 19.

No. 74-327. Hart  v . United  Stat es . Ct. Cl. Cer-
tiorari denied. Reported below: 204 Ct. Cl. 925, 498 F. 
2d 1405.

No. 74r-328. Patch  v . Unit ed  States . Ct. Cl. Cer-
tiorari denied. Reported below: 204 Ct. Cl. 924, 498 F. 
2d 1405.

No. 74^346. Federal  Pres crip tion  Service , Inc ., et  
al . v. National  Labor  Relations  Board  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 496 F. 2d 
813.

No. 74-355. Mc Cormi ck , Executor , et  al . v . Fin - 
nerman  et  al . C. A. 10th Cir. Certiorari denied. Re-
ported below: 499 F. 2d 212.

No. 74-385. York  Internati onal  Building , Inc ., 
et  al . v. Chaney , Truste e . C. A. 9th Cir. Certiorari 
denied.

No. 74-417. Heirs  of  Burat  (Buras ) v . Board  of  
Levee  Commis sion ers  of  the  Orlean s Levee  Dis -
tri ct  of  Louisi ana  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 496 F. 2d 1336.

No. 74-419. Automoti ve  Chauffeurs , Parts  & Ga -
rage  Employees , Local  Union  926, et  al . v . NAPA 
Pitts burgh , Inc . C. A. 3d Cir. Certiorari denied. 
Reported below: 502 F. 2d 321.

No. 74-422. Dunbar  v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 290 So. 
2d 582.

No. 74-4:35. Ward  v . Philade lph ia  Electri c Co . 
Super. Ct. Pa. Certiorari denied.
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No. 74-424. Bowman  Trans por tati on , Inc . v . 
Franks  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 495 F. 2d 398.

No. 7-4425. Internati onal  Union  of  Oper ating  
Engineers , Local  No . 18, AFL-CIO v. Dayto n  Power  
& Light  Co . C. A. 6th Cir. Certiorari denied. Re-
ported below: 500 F. 2d 766.

No. 74—430. Modern  Air  Transport , Inc . v . Inter -
national  Asso ciati on  of  Machinis ts  & Aeros pac e  
Workers , Dis trict  No . 145. C. A. 5th Cir. Certiorari 
denied. Reported below: 495 F. 2d 1241.

No. 74r433. Chris tman  v . Hanrahan  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 500 F. 2d 
65.

No. 7-4448. Marth , Trustee  in  Bankru ptcy  v . 
Dannerbeck  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 502 F. 2d 686.

No. 74-451. Unite d  States  v . Griff in  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 502 F. 2d 
959.

No. 7-4455. Resp onse  of  Caroli na , Inc ., et  al . v . 
Leasc o  Resp onse , Inc ., et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 498 F. 2d 314.

No. 74—457. Crane  v . Industri al  Comm iss ion  of  
Illinois  et  al . Sup. Ct. Ill. Certiorari denied. Re-
ported below: 57 Ill. 2d 158, 311 N. E. 2d 156.

No. 74—480. Deering  v . City  of  Seattle  et  al . Ct. 
App. Wash. Certiorari denied. Reported below: 10 
Wash. App. 832, 520 P. 2d 638.

No. 74-482. Ciss na  v. Mc Quaid , Trustee  in  Bank -
rupt cy . C. A. 9th Cir. Certiorari denied.
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No. 74-486. New  Jers ey  v . Sheffi eld  et  al . Super. 
Ct. N. J. Certiorari denied.

No. 74-5003. Wilban ks  et  al . v . United  States . 
C. A. D. C. Cir. Certiorari denied. Reported below: 
162 U. S. App. D. C. 99, 497 F. 2d 686.

No. 74-5014. Martinez , aka  Gonzales , et  al . v . 
Unite d  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 496 F. 2d 664.

No. 74-5067. Perry  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 498 F. 2d 
1403.

No. 74-5113. Wieme r  v. Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 498 F. 2d 
1399.

No. 74-5117. Felts  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 497 F. 2d 80.

No. 74-5177. Brawer  et  al . v. United  State s ; and
No. 74-5300. Kres hik  v . United  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 496 F. 2d 703.

No. 74-5191. Qualls  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 500 F. 2d 1238.

No. 74—5197. Bryant  v . United  States . C. A. 1st 
Cir. Certiorari denied.

* No. 72-5211. Rockwell  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 498 F. 2d 1403.

No. 74-5213. Skelley  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 501 F. 2d 447.

No. 74-5223. Pennick  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 500 F. 2d 184.
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No. 74-5231. Hawkins  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 492 F. 2d 771.

No. 74-5238. Mackin , aka  Nelson , et  al . v . Unite d  
States . C. A. D. C. Cir. Certiorari denied. Reported 
below: 163 U. S. App. D. C. 427, 502 F. 2d 429.

No. 74-5243. Jordan  et  al . v . Unite d  States . C. A. 
8th Cir. Certiorari denied.

No. 74-5249. Ellis  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-5253. Poston  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 494 F. 2d 1296.

No. 74-5258. Wagoner  v . United  States . Ct. App. 
D. C. Certiorari denied. Reported below: 313 A. 2d 719 
and 321 A. 2d 211.

No. 74-5261. Collins  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 498 F. 2d 1401.

No. 74—5265. Douglas  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-5273. Hill  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 495 F. 2d 
1245.

No. 74-5275. Vasquez -Casil laz  v . United  States . 
C. A. 9th Cir. Certiorari denied.

No. 74-5282. Sanguandikul  v . Unite d States . 
C. A. 2d Cir. Certiorari denied. Reported below: 500 
F. 2d 1398.

No. 74—5284. Davis  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 74-5290. Brier ly  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 501F. 2d 1024.
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No. 74-5291. Lacout ure  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 495 F. 2d 
1237.

No. 74-5292. Weaver  v . Cannon , Warden . C. A. 
7th Cir. Certiorari denied.

No. 74-5298. Jones  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 500 F. 2d 
1085.

No. 74-5299. Magid  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 502 F. 2d 1164.

No. 74-5303. Resnic k  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 498 F. 2d 
1401.

No. 74-5308. Mill er  v . Nelson , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 74^5311. Santana  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 503 F. 2d 710.

No. 74-5312. King  v . Moore . C. A. 7th Cir. Cer-
tiorari denied.

No. 74-5317. Ruiz v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 74-5319. Long  v . Porelle , Correction al  Super -
intende nt . C. A. 1st Cir. Certiorari denied.

No. 74-5324. Rogers  v . Washington . Sup. Ct. 
Wash. Certiorari denied. Reported below: 83 Wash. 
2d 553, 520 P. 2d 159.

No. 74-5326. Lee  v . Hopp er , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 499 F. 2d 456.

No. 74-5335. Mc Coy  v . La Vallee , Correcti onal  
Superi ntende nt . C. A. 2d Cir. Certiorari denied. 
Reported below: 498 F. 2d 1396.
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No. 74-5336. Ess er  v . Trip odi  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 74—5338. Mc Cants  v . Alabama . C. A. 5th Cir. 
Certiorari denied.

No. 74-5339. Hartman n  v . New  York  et  al . C. A. 
10th Cir. Certiorari denied.

No. 74—5342. Castap hney  v . Unite d  States ;
No. 74-5344. Brown  v . United  State s ; and
No. 74-5345. Goshay  v . United  States . C. A. 3d 

Cir. Certiorari denied. Reported below: 500 F. 2d 
1399 and 1400.

No. 74-5346. Kessler  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 57 Ill. 2d 493, 315 
N. E. 2d 29.

No. 74-5355. Harris  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 74-5356. Paul  v . New  Mexico . C. A. 10th Cir. 
Certiorari denied.

No. 74-5358. D’Amico  et  al . v . Libe rty  Corp , et  al . 
Sup. Ct. Pa. Certiorari denied. Reported below: 457 
Pa. 181, 329 A. 2d 222.

No. 74-5361. Cross  v . Church , County  Clerk - 
Recorder . C. A. 9th Cir. Certiorari denied.

No. 74-5362. Frie dman  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 501 F. 2d 
1352.

No. 74—5377. Farri es  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied.

No. 74-5380. Yopp  v . Michigan . Sup. Ct. Mich. 
Certiorari denied. Reported below: 392 Mich. 793.
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No. 74-5386. Allen  v . Hopp er , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 74-5387. Willi ams  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 74-5388. Davis  v . Estelle , Correc tions  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported be-
low: 500 F. 2d 1182.

No. 74-5389. Peacock  v . Este lle , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 496 F. 2d 1405.

No. 74-5392. Trigg  v . Illinois . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 498 F. 2d 1404.

No. 74-5393. Hill  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 74-5396. Gray  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 74-5404. Jackson  v . Wyoming . Sup. Ct. Wyo. 
Certiorari denied. Reported below: 522 P. 2d 1356.

No. 74-5415. Mendoza  v . Campbel l , Superi ntend -
ent , Motor  Vehicle  Divi si on , Highway  Department  
of  Arizona . Sup. Ct. Ariz. Certiorari denied. Re-
ported below: 111 Ariz. 71, 523 P. 2d 502.

No. 74-5416. Barbosa  v . Estelle , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied.

No. 74-5417. Stevens  v . Asch . C. A. 3d Cir. Certi-
orari denied.

No. 74r-5421. Gore  v . Sielaff , Correc tions  Direc -
tor . C. A. 7th Cir. Certiorari denied.

___ 561-956 0 - 76 - 64
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No. 74-5428. Waters  v . Estel le , Correc tions  Di-
recto r . C. A. 5th Cir. Certiorari denied. Reported 
below: 496F. 2d 1406.

No. 74-5440. Davis  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 73-1832. Cirillo  et  al . v . Unite d  States  ;
No. 73-1837. Lili enthal  v . Unite d  States ;
No. 73-1859. Sorrenti no  et  al . v . Unite d  States ; 

and
No. 73-1987. Venetucci  v . Unite d  States . C. A. 2d 

Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 499 F. 2d 872.

No. 74-104. In  re  Porte r . Sup. Ct. Ore. Certiorari 
denied. Mr . Justice  Douglas  would grant certiorari. 
Reported below: 268 Ore. 417, 521 P. 2d 345.

No. 74-118. Bishop , Admini strator  v . Hendricks . 
C. A. 4th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 495 F. 2d 289.

No. 74r-139. Kitchens  v . Miss iss ipp i . Sup. Ct. 
Miss. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 293 So. 2d 815.

No. 74-154. Marti nez  v . United  States . C. A. 6th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 498 F. 2d 464.

No. 7-4-219. Toliver  v . United  States . C. A. 6th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 500 F. 2d 1403.

No. 74-232. Vigorito  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 499 F. 2d 1351.

No. 74-387. Karlan  v . City  of  Cinci nnati . Sup. 
Ct. Ohio. Certiorari denied. Mr . Just ice  Douglas  
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would grant certiorari. Reported below: 39 Ohio St. 2d 
107, 314 N. E. 2d 162.

No. 74-408. Pietrunti  v. Board  of  Education  of  
Brick  Townshi p. Super. Ct. N. J. Certiorari denied. 
Mr . Justice  Douglas  would grant certiorari. Reported 
below: 128 N. J. Super. 149, 319 A. 2d 262.

No. 74-421. Clevel and  Brown s , Inc . v . United  
States . Temp. Emerg. Ct. App. Certiorari denied. 
Mr . Justice  Douglas  would grant certiorari.

No. 74 447. Sauquoit  Fiber s Co., Inc . v . Leesona  
Corp , et  al . C. A. 5th Cir. Certiorari denied. Mr . 
Justice  Douglas  would grant certiorari. Reported be-
low: 498 F. 2d 271.

No. 74-467. Building  Owners  & Manage rs  Ass oci -
ation  of  Metrop olitan  Detr oit  et  al . v . Detr oit  Edi -
son  Co . et  al . Cir. Ct., Ingham County, Mich. Certi-
orari denied. Mr . Just ice  Douglas  would grant 
certiorari.

No. 74-5032. Montgome ry  et  al . v . Calif ornia . 
Super. Ct. Cal., County of Sacramento. Certiorari de-
nied. Mr . Just ice  Douglas  would grant certiorari.

No. 74-5128. Betts  v . Count y  Court  for  La Crosse  
County , Branch  II, et  al . C. A. 7th Cir. Certiorari 
denied. Mr . Just ice  Douglas  would grant certiorari. 
Reported below: 496 F. 2d 1156.

No. 74-5160. Mc Neil  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Mr . Justi ce  Dougla s would 
grant certiorari. Reported below: 162 U. S. App. D. C. 
99, 497 F. 2d 686.

No. 74-5225. Walker  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari.
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No. 74-5375. Snyder  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 164 U. S. App. D. C. 
370, 505 F. 2d 477.

No. 74-5385. Eli  v . Britt , Warden . C. A. 9th Cir. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 498 F. 2d 1340.

No. 74-5447. Hayes  v . Cady , Warden . C. A. 7th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 500 F. 2d 1212.

No. 74-78. Preiser , Correcti onal  Commis sio ner  of  
New  York , et  al . v . Williams . C. A. 2d Cir. Motion 
of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 497 F. 2d 
337.

No. 74—350. Troop ers  Lodge  No . 41, Fraternal  
Order  of  Police , et  al . v . Walke r , Governor  of  Illi -
nois , et  al . Sup. Ct. Ill. Certiorari denied. Mr . Jus -
tice  Blackmun  and Mr . Justice  Powe ll  would grant 
certiorari. Reported below: 57 Ill. 2d 512, 315 N. E. 
2d 9.

Mr . Justi ce  Douglas .
The petitioners are members of the Illinois State Police 

who, joined by their fraternal organization, challenge an 
Illinois regulatory program that requires disclosure of 
financial transactions and associations by state employees. 
The program was created by an executive order of the 
Governor of Illinois. The order established a State 
Board of Ethics, empowered to require designated state 
employees to file an annual statement of economic in-
terest, which discloses assets and liabilities, each source 
of income and the amount received therefrom, and each 
“close economic association,” which is defined as a “busi-
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ness or professional entity with which the person is asso-
ciated as an officer, employee, director or partner or in 
which he has a substantial interest.” The foregoing dis-
closures must be made not only by the employee himself, 
but also by members of his immediate family sharing 
his household. Information so reported is open to “rea-
sonable public inspection.” Failure to make the required 
disclosures subjects the employee to disciplinary action, 
including discharge.

The executive order applies by its terms only to mem-
bers of the executive branch. Were this the only element 
of the Illinois scheme to discourage conflict of interests 
among those who hold public office, I believe a substantial 
equal protection question would be presented. The State 
has an undeniably strong interest in placing beyond ques-
tion the integrity of its public service. But this is an 
interest that applies to all branches of the government, 
and where a State singles out a target group of employees, 
it is arguably compelled by the Equal Protection Clause 
to justify the differential treatment. The Illinois pro-
gram, however, is greater than the executive order, and 
I add this word because it is not discussed in the briefs 
nor in the opinion in this case. The Illinois Govern-
mental Ethics Act, passed in 1972, in addition to prescrib-
ing a “code of conduct” for legislators, requires the dis-
closure of “economic interest” by members of the legis-
lature and independent agencies, Ill. Rev. Stat., c. 127, 
§601-101 et seq. (1973).1 Criminal penalties are pro-
vided for the filing of false statements, and failure to dis-
close at all subjects the officer to forfeiture of his office, 
§ 604A-107. The statute provides for public examina-
tion of statements “at all reasonable times,” § 604A-106. 
Judges have similar reporting obligations under a rule of 

1 See also, Note, The Illinois Governmental Ethics Act—A Step 
Ahead Toward Better Government, 22 De Paul L. Rev. 302 (1972).
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the Illinois Supreme Court, Ill. Rev. Stat., c. 110A, § 68 
(1973).2 Since it appears that Illinois has offered even- 
handed treatment, I accordingly join in the denial of 
certiorari.

Rehearing Denied
No. 73-1387. Fithian  v . Fithian , ante, p. 825;
No. 73-1559. Fairview  Nursing  Home  v . National

Labor  Relati ons  Board , ante, p. 827;
No. 73-1624. Andrea  Dumon , Inc ., et  al . v . Clairo l , 

Inc ., ante, p. 873;
No. 73-1657. Estat e of  Meade  et  al . v . Commi s -

sio ner  of  Internal  Revenue , ante, p. 882 ;
No. 73-1709. Sneide rs  v . Henry , ante, p. 832;
No. 73-1713. Smyzer  v . Kentucky , ante, p. 832;
No. 73-1741. Persi co  et  al . v . Unite d  States , ante, 

p. 924;
No. 73-1756. Biddle , Adminis tratr ix  v . Bowser , 

ante, p. 834;
No. 73-1826. Pettitt  et  ux . v . City  of  Fresno  et  al ., 

ante, p. 810;
No. 73-1935. Payne , a  Minor , by  Payne  v . City  of  

Fort  Lauderdal e et  al ., ante, p. 875;
No. 73-1953. Cannon  v . Oviatt , ante, p. 810;
No. 73-2061. Smith  v . United  States , ante, p. 964;
No. 73-6625. Coulter  v . United  States , ante, p. 850;
No. 73-6629. Pryor  v . United  States , ante, p. 977; 

and
No. 73-6710. Zaun  et  ux . v . Fann , Sheri ff , et  al ., 

ante, p. 854. Petitions for rehearing denied.

2 Statements filed by judges are not automatically open to public 
inspection, but litigants in a particular case may ascertain, through 
an administrative procedure, whether a judge has had an economic 
interest in the outcome. Ill. Rev. Stat., c. 110A, §§66-68 (1973).
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No. 73-6774. Ephrai m v . Estelle , Corrections  Di-
recto r , ante, p. 897;

No. 73-6806. Sote lo  et  ux . v . Immigra tion  and  
Naturalizati on  Serv ice , ante, p. 859;

No. 73-6912. Lee  v . Alabama , ante, p. 864;
No. 73-6964. Olenz  v . Teletype  Corp , et  al ., ante, 

p. 865;
No. 73-6968. Englefield  v . Englef ield , ante, p. 

958;
No. 73-7019. Bailey  v . Weinber ger , Secre tary  of  

Health , Educati on , and  Welfare , ante, p. 953;
No. 74-1. Cardin  v . Kentucky , ante, p. 868;
No. 74-90. Keller , Secretary , Depart ment  of  

Health  and  Rehabilitat ive  Services  of  Florida , et  
al . v. Mixon , a  Minor , by  Carter , et  al ., ante, p. 880; 
and

No. 74-194. Wall  et  al . v . Hardwick  et  al ., ante, 
p. 888. Petitions for rehearing denied.

No. 73-1744. Fost er  v . Ameri can  Machine  & Foun -
dry  Co. et  al ., ante, p. 833;

No. 73-6805. Gearin  v . Weyerhaeu ser  Line , ante, 
p. 884; and

No. 74-86. Leonard  v . Strauss , ante, p. 901. Mo-
tions for leave to file petitions for rehearing denied.

Assignment Order
An order of The  Chief  Justice  designating and as-

signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Eighth Circuit during the week of March 10, 1975, and 
for such additional time as may be required to complete 
unfinished business, pursuant to 28 U. S. C. §294 (a), 
is ordered entered on the minutes of this Court, pursuant 
to 28 U. S. C. § 295.
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Appeals Dismissed
No. 74-225. Marsh all  et  al . v . Ohio ; and
No. 74-226. Kensi nger  v . Ohio . Appeals from Ct. 

App. Ohio, Hamilton County. Stays (Nos. A-1282 and 
A-1283) heretofore granted on July 9, 1974, by Mr . Jus -
tice  Stewar t  are vacated. Appeals dismissed for want 
of substantial federal question. Mr . Justi ce  Dougla s , 
being of the view that any state or federal ban on, or 
regulation of, obscenity is prohibited by the Constitution, 
Roth v. United States, 354 U. S. 476, 508-514 (1957) 
(Douglas , J., dissenting); Miller v. California, 413 U. S. 
15, 42-47 (1973) (Douglas , J., dissenting); Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 70-73 (1973) (Dougla s , 
J., dissenting), would note probable jurisdiction and sum-
marily reverse the judgments.

Mr . Justi ce  Brennan , with whom Mr . Justice  
Stewar t  and Mr . Just ice  Marshall  join, dissenting.

Appellants were convicted in the Court of Common 
Pleas of Hamilton County, Ohio, of possession of alleg-
edly obscene materials with intent to distribute the 
materials in violation of Ohio Rev. Code Ann. § 2905.35 
(Supp. 1973), which provided in pertinent part at the 
time of the alleged offense as follows:

“No person, with knowledge of the content and 
character of the obscene material or performance 
involved, shall make, manufacture, write, draw, 
print, reproduce, or publish any obscene material, 
knowing or having reasonable cause to know that 
such material will be sold, distributed, circulated, or 
disseminated; or sell, lend, give away, distribute, 
circulate, disseminate, exhibit, or advertise any ob-
scene material; or write, direct, produce, present, 
advertise, or participate in an obscene performance;
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or possess or have in his control any obscene material 
with intent to violate this section . . . .”

As used in § 2905.35,
“(A) Any material or performance is ‘obscene’ if, 

when considered as a whole and judged with ref-
erence to ordinary adults, any of the following 
apply:

“(1) Its dominant appeal is to prurient interest;
“(2) Its dominant tendency is to arouse lust by 

displaying or depicting nudity, sexual excitement, or 
sexual conduct in a way which tends to represent 
human beings as mere objects of sexual appetite;

“(3) Its dominant tendency is to arouse lust by 
displaying or depicting bestiality or extreme or 
bizarre violence, cruelty, or brutality;

“(4) It contains a series of displays or descrip-
tions of nudity, sexual excitement, sexual conduct, 
bestiality, extreme or bizarre violence, cruelty, or 
brutality, or human bodily functions of elimination, 
the cumulative effect of which is a dominant tendency 
to appeal to prurient interest, when the appeal to 
such interest is primarily for its own sake or for 
commercial exploitation, rather than for a genuine 
scientific, educational, sociological, moral, or artistic 
purpose.” § 2905.34.

On appeal, the Court of Appeals of Hamilton County 
affirmed the convictions. The Supreme Court of Ohio 
dismissed the appeals.

It is my view that “at least in the absence of distri-
bution to juveniles or obtrusive exposure to uncon-
senting adults, the First and Fourteenth Amendments 
prohibit the State and Federal Governments from at-
tempting wholly to suppress sexually oriented mate-
rials on the basis of their allegedly ‘obscene’ contents.” 
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Paris Adult Theatre I v. Slaton, 413 U. S. 49, 113 (1973) 
(Brennan , J., dissenting). It is clear that, tested by 
that constitutional standard, § 2905.35, as it incorporated 
the definition of “obscene” of § 2905.34, was constitu-
tionally overbroad and therefore invalid on its face. For 
the reasons stated in my dissent in Miller v. California, 
413 U. S. 15, 47 (1973), I would therefore note probable 
jurisdiction and, since the judgment of the Court of 
Appeals of Hamilton County was rendered after Miller, 
reverse.*  In that circumstance, I have no occasion to 
consider whether the other questions presented in addi-
tion to those already treated merit plenary review. See 
Heller v. New York, 413 U. S. 483,494 (1974) (Brennan , 
J., dissenting).

Further, it does not appear from the petition and 
response that the obscenity of the disputed materials 
was adjudged by applying local community standards. 
Based on my dissent in Handing n . United States, 418 
U. S. 87, 141 (1974), I believe that, consistent with the 
Due Process Clause, each appellant must be given an op-
portunity to have his case decided upon, and to introduce 
evidence relevant to, the legal standard upon which his 
conviction has ultimately come to depend. Thus, even 
on its own terms, the Court should vacate the judgments 
below and remand for a determination whether appellants 
should be afforded new trials under local community 
standards.

No. 74-474. Conklin  v . Calif orni a . Appeal from 
Sup. Ct. Cal. dismissed for want of substantial federal 
question. Reported below: 12 Cal. 3d 259, 522 P. 2d 
1049.

* Although four of us would note probable jurisdiction and reverse 
the judgments, the Justices who join this opinion do not insist that 
the case be decided on the merits.
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No. 74r-284. Dis trict  of  Colum bia  v . Walters  et  al . 
Appeal from Ct. App. D. C. dismissed for want of prop-
erly presented federal question. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. The  Chief  Justi ce  and 
Mr . Justice  White  would note probable jurisdiction and 
set case for oral argument. Reported below: 319 A. 2d 
332.

No. 7AA78. Garis  v . Compa nia  Mariti ma  San  Ba -
silio , S. A., et  al . Appeal from App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Re-
ported below: 44 App. Div. 2d 655, 353 N. Y. S. 2d 711.

No. 74-5376. Garg all o v . Gargallo . Appeal from 
Ct. App. Ohio, Franklin County, dismissed for want of 
jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied.

No. 74-5403. Marti noli ch  v . Pennsyl vania . Ap-
peal from Sup. Ct. Pa. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Re-
ported below: 456 Pa. 136, 318 A. 2d 680.

Vacated and Remanded on Appeal
No. 74r-499. Fitzger ald  et  al . v . DiGrazia  et  al . 

Appeal from D. C. E. D. Mo. Judgment vacated and 
case remanded for entry of a fresh judgment or decree 
from which a timely appeal may be taken to the United 
States Court of Appeals. Gonzalez v. Automatic Em-
ployees Credit Union, ante, p. 90. Reported below: 383 
F. Supp. 668.
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Certiorari Dismissed
No. 73-1739. Sandq uist  v . Calif ornia . App. Dept., 

Super Ct. Cal., County of Los Angeles;
No. 74-158. Kuhns  et  al . v . Calif ornia ; and
No. 74-159. Kuhns  et  al . v . Calif orni a . App. 

Dept., Super. Ct. Cal., County of Santa Cruz. Petition-
ers did not seek to have the Appellate Department certify 
their cases to the Court of Appeal pursuant to California 
Penal Code § 1471 and California Rules of Court 62 and 
63. Accordingly, the decisions of the Appellate Depart-
ment are not “[f]inal judgments . . . rendered by the 
highest court of a State in which a decision could be 
had . . . ,” 28 U. S. C. § 1257, and the petitions for writs 
of certiorari to their respective courts are dismissed for 
want of jurisdiction. See Banks v. California, 395 U. S. 
708 (1969).
Miscellaneous Orders

No. A-430. Beasley  v . United  Stat es . C. A. 5th 
Cir. Application for reduction of bail pending appeal, 
presented to Mr . Justi ce  White , and by him referred 
to the Court, denied.

No. 73-1256. Connell  Construction  Co ., Inc . v . 
Plumbers  & Steamfi tters  Local  No . 100, United  
Associ ation  of  Journey men  & Apprentices  of  the  
Plumbing  & Pipe fit ting  Indus try  of  the  United  
States  and  Canada , AFL-CIO. C. A. 5th Cir. [Certi-
orari granted, 416 U. S. 981.] Motion of petitioner for 
leave to file a brief after argument granted.

No. 73-6739. Costar elli  v . Mass achus etts . Ap-
peal from Municipal Ct. of Boston. [Probable jurisdic-
tion postponed, ante, p. 893.] Motion of appellant for 
appointment of counsel granted. It is ordered that 
Robert W. Hagopian, Esquire, of Wrentham, Mass., be, 
and he is hereby, appointed to serve as counsel for ap-
pellant in this case.
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No. 74-157. United  Housing  Found atio n , Inc ., et  
al . v. Forman  et  al . C. A. 2d Cir. Motion to defer 
consideration of petition for writ of certiorari granted.

No. 74-5522. Dolphus  v . Wainwright , Correc -
tions  Director . Motion for leave to file petition for 
writ of habeas corpus denied.

No. 74-5374. Monteer  v . Chief  Judge , United  
States  Court  of  Appeals  for  the  Eighth  Circuit  ; and

No. 74-5481. Dollar  v . Calif ornia  et  al . Motions 
for leave to file petitions for writs of mandamus denied.

Probable Jurisdiction Noted
No. 74-201. City  of  Richmo nd , Virgini a  v . United  

State s et  al . Appeal from D. C. D. C. Motion of 
appellee Holt for leave to proceed in forma pauperis 
granted. Probable jurisdiction noted. Mr . Justi ce  
Powell  took no part in the consideration or decision of 
this matter. Reported below: 376 F. Supp. 1344.

Certiorari Granted
No. 74-22. Ivan  Allen  Co . v . Unite d  State s . C. A. 

5th Cir. Certiorari granted. Reported below: 493 F. 2d 
426.

No. 74-415. Rondeau  v . Mos inee  Paper  Corp . C. A. 
7th Cir. Certiorari granted. Reported below: 500 F. 
2d 1011.

No. 74-450. Butter field , Admin is trator , Federal  
Aviati on  Admini strat ion , et  al . v . Robertson  et  al . 
C. A. D. C. Cir. Certiorari granted. Reported below: 
162 U. S. App. D. C. 298, 498 F. 2d 1031.

No. 74-452. Twent iet h  Century  Music  Corp , et  
al . v. Aiken . C. A. 3d Cir. Certiorari granted. Re-
ported below: 500 F. 2d 127.
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No. 74-466. Brennan , Secret ary  of  Labor  v . Ba - 
chowski  et  al . C. A. 3d Cir. Certiorari granted. Re-
ported below: 502 F. 2d 79.

No. 74-121. Phelps , Receiver  in  Bankruptc y  v . 
Unite d States . C. A. 7th Cir. Certiorari granted 
limited to Questions 1, 2, and 3 presented by the petition 
which read as follows:

1. “Whether the Court of Appeals incorrectly granted 
to the United States a priority based upon the Internal 
Revenue Code of 1954 for taxes in violation of and con-
trary to the priorities for payment of claims established 
by the Bankruptcy Act?”

2. “Whether the Court of Appeals incorrectly held 
that service of a Notice of Levy upon an assignee for the 
benefit of creditors subsequent to the assignment reduced 
the bankrupt’s property then held by the assignee to the 
constructive possession of the United States?”

3. “Whether the Court of Appeals incorrectly deter-
mined that the Bankruptcy Court lacked summary juris-
diction to adjudicate the controversy before it without 
the consent of the United States?”
Reported below: 495 F. 2d 1283.

No. 74-389. Albem arle  Paper  Co . et  al . v . Moody  
et  al . ; and

No. 74-428. Halifax  Local  No . 425, Unite d  Paper -
makers  & Pape rwor kers , AFL-CIO v. Moody  et  al . 
C. A. 4th Cir. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Mr . 
Justic e  Powell  took no part in the consideration or de-
cision of these petitions. Reported below: 474 F. 2d 134. 

Certiorari Denied. (See also Nos. 74-284, 74—478, 74- 
5376, and 74-5403, supra.)

No. 73-7058. Thomas  v . Unite d  States  Board  of  
Parole  et  al . C. A. 10th Cir. Certiorari denied.
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No. 73-7093. Miller  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 496 F. 2d 982.

No. 73-7094. Wils on  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 497 F. 2d 602.

No. 74-127. Maryland -National  Capit al  Park  and  
Plann ing  Commis sion  et  al . v . Simon , Secret ary  of  
the  Treasur y , et  al . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 162 U. S. App. D. C. 19, 495 
F. 2d 1075.

No. 74-145. Brainer d  v . Beal  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 498 F. 2d 901.

No. 74-191. Markham  et  al . v . United  States . 
C. A. 7th Cir. Certiorari denied. Reported below: 498 
F. 2d 178.

No. 74-223. Hasty  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 2d 876.

No. 74-258. Young  et  al . v . United  Stat es . C. A. 
3d Cir. Certiorari denied. Reported below: 498 F. 2d 
1164.

No. 74-279. Mirelez  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 2d 915.

No. 74-280. Bramble  v . Saxbe , Attor ney  General , 
et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 498F. 2d 968.

No. 74-281. Vowtera s et  al . v. United  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 500 
F. 2d 1210.

No. 74-340. Malone  v . Unite d  States . Ct. Cl. 
Certiorari denied. Reported below: 204 Ct. Cl. 899, 497 
F. 2d 928.
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No. 74-345. R. J. Reynol ds  Tobacco  Co . et  al . v . 
Ameri can  Presi dent  Lines , Ltd ., et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 164 U. S. App. 
D. C. 66, 503 F. 2d 157.

No. 74-368. Roberts  et  al . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 498 F. 2d 
520.

No. 74-429. Sigma  Syste ms  Corp , et  al . v . Elec -
tronic  Data  System s  Corp . C. A. 5th Cir. Certiorari 
denied. Reported below: 500 F. 2d 241.

No. 74-468. Webster  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 508 S. W. 2d 33.

No. 7-4-473. Steamshi p Mutual  Underw riti ng  
Assn ., Ltd . v . Westches ter  Fire  Insurance  Co . et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 494 
F. 2d 1352.

No. 74-475. Universal  Builders , Inc ., et  al . v . 
Clark  et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 501 F. 2d 324.

No. 74-488. Hartley  et  al . v . City  of  Chatta nooga  
et  al . ; and

No. 74-490. Hudson  et  al . v . City  of  Chattanooga  
et  al . Sup. Ct. Tenn. Certiorari denied. Reported 
below: 512 S. W. 2d 555.

No. 74-500. Rems co  Ass ociates , Inc . v . Beaver  
Falls  Munici pal  Authority . Super. Ct. Pa. Certio-
rari denied.

No. 74-507. Gonzalez  et  al . v . Internati onal  Long -
shore men ’s Associati on , Local  No . 1581, AFI^CIO. 
C. A. 5th Cir. Certiorari denied. Reported below: 498 
F. 2d 330.
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No. 74-509. Monty  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 45 App. Div. 2d 1038,358 N. Y. S. 2d 181.

No. 74-529. Johnso n v . Ohio . Ct. App. Ohio, 
Cuyahoga County. Certiorari denied.

No. 74r-5024. Doran  v . Ohio . Ct. App. Ohio, Wayne 
County. Certiorari denied.

No. 74-5030. Gibson  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 498 F. 2d 
1398.

No. 74-5076. Alliso n  v . Wis consi n . Sup. Ct. Wis. 
Certiorari denied. Reported below: 62 Wis. 2d 14, 214 
N. W. 2d 437.

No. 74N51O8. Felts  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 499 F. 2d 845.

No. 74-5235. Field s v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 500 F. 2d 69.

No. 74-5267. Mundt  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 74-5306. Sturgeon  v . Unit ed  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 501F. 2d 1270.

No. 74-5331. Dilw orth  v . Unite d  States . C. A. 
5th Cir. Certiorari denied.

No. 74-5333. Pietra s v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 501 F. 2d 182.

No. 74-5341. Resnic k  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 500 F. 2d 575.

No. 74-5351. Duran  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.
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No. 74-5359. Fonseca  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 497 F. 2d 1384.

No. 74r-5360. Pecina  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 501 F. 2d 536.

No. 74-5365. Wentz  et  al . v . Maryland . Ct. Sp. 
App. Md. Certiorari denied.

No. 74—5370. Gong  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied.

No. 74-5406. Callahan  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 45 App. Div. 2d 819, 356 N. Y. S. 2d 549.

No. 74-5442. Moynier  v . Valuch  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 74—5456. Conner  v . De Ramus , Correcti onal  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 74-5457. Agur  v . Wil son , Governor  of  New  
York , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 498 F. 2d 961.

No. 74-5462. Gibs on  v . Henderson , Warden . C. A. 
5th Cir. Certiorari denied.

No. 74-5463. Miller  v . Maryla nd . Crim. Ct. Bal-
timore City, Md. Certiorari denied.

No. 74-5464. Bennett  v . Michigan . Ct. App. 
Mich. Certiorari denied. Reported below: 52 Mich. 
App. 742, 218 N. W. 2d 407.

No. 74-5467. Raymond  v . Johns on , Correction al  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 74-5471. Sedil lo , aka  Baylor s v . New  Mexico . 
Sup. Ct. N. M. Certiorari denied.
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No. 74-5474. Arnold  v . Super ior  Court  of  Cali -
forni a , Count y  of  Alamed a . Ct. App. Cal., 1st App. 
Dist. Certiorari denied.

No. 74-5476. Wils on  v . Clanon , Prison  Super -
intendent . C. A. 9th Cir. Certiorari denied.

No. 74—5477. Paquette  v . La Vallee , Correcti onal  
Superi ntendent . C. A. 2d Cir. Certiorari denied. 
Reported below: 497 F. 2d 920.

No. 74-5480. Gutierrez  v . Estelle , Corrections  
Direc tor . C. A. 5th Cir. Certiorari denied.

No. 74-5484. Alexander  v . Este lle ,'Corrections  
Director . C. A. 5th Cir. Certiorari denied. Reported 
below: 496 F. 2d 1405.

No. 74-5494. Nevarez  v . Arizona . Super. Ct. Ariz., 
Pima County. Certiorari denied.

No. 74-5496. Bartlett  v . Toledo  Bar  Assn . Sup. 
Ct. Ohio. Certiorari denied. Reported below: 39 Ohio 
St. 2d 100, 313 N. E. 2d 834.

No. 74-5498. Carter  v . Hardy . C. A. 5th Cir. Cer-
tiorari denied.

No. 74-5526. Kennedy  et  al . v . Meacham , Warden , 
et  al . Sup. Ct. Wyo. Certiorari denied.

No. 74-5559. Santana  v . United  State s Distr ict  
Court . C. A. 2d Cir. Certiorari denied.

No. 73-2008. Ayre  v . Maryland . Crim. Ct. Balti-
more City, Md. Certiorari denied. Mr . Justice  Doug -
las , being of the view that any state or federal ban on, 
or regulation of, obscenity is prohibited by the Constitu-
tion, Roth v. United States, 354 U. S. 476, 508-514 (1957) 
(Douglas , J., dissenting); Miller v. California, 413 U. S. 
15, 42-47 (1973) (Douglas , J., dissenting); Paris Adult 
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Theatre I v. Slaton, 413 U. S. 49, 70-73 (1973) (Dougla s , 
J., dissenting), would grant certiorari and summarily 
reverse the judgment.

Mr . Justi ce  Brennan , with whom Mr . Justic e  
Stewar t  and Mr . Justice  Marshall  join, dissenting.

Petitioner was convicted in the Criminal Court of 
Baltimore City of possession of obscene materials with 
intent to sell in violation of Md. Ann. Code, Art. 27, § 418 
(1971). Section 418 provides in pertinent part as 
follows: “Every person who . . . has in his possession 
with intent to distribute . . . any obscene matter is guilty 
of a misdemeanor.” The Maryland courts have defined 
the term “obscene” by adopting the test set forth in 
Miller v. California, 413 U. S. 15 (1973). See Ebert v. 
Maryland State Bd. of Censors, 19 Md. App. 300, 313 A. 
2d 536 (1973). The Maryland Court of Special Appeals 
and the Maryland Court of Appeals denied certiorari.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, § 418 of the Maryland Code is constitu-
tionally overbroad and therefore invalid on its face. For 
the reasons stated in my dissent in Miller v. California, 
supra, at 47,1 would therefore grant certiorari, and, since 
the judgment of the Maryland Court of Appeals was 
rendered after Miller, reverse.*  In that circumstance, I 

* Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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have no occasion to consider whether the other questions 
presented merit plenary review. See Heller v. New York, 
413 U. S. 483, 494 (1973) (Brennan , J., dissenting).

No. 73-6535. Wells  v . Mis so uri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 504 S. W. 2d 96.

Mr . Justice  Brennan , with whom Mr . Justi ce  Doug -
las  and Mr . Justice  Marsh all  join, dissenting.

On April 28, 1967, petitioner and two companions 
allegedly robbed the Liberty Loan Corporation office in 
St. Louis of $200. During the robbery, one of peti-
tioner’s confederates fired a shot which killed a bank 
employee. Petitioner was charged in separate indict-
ments with first-degree murder and first-degree robbery 
by means of a dangerous and deadly weapon. At the 
time, the death penalty was available under Missouri 
law for each of these crimes, with the decision whether 
it should be imposed committed to jury discretion. 
Mo. Rev. Stat. §§ 559.030, 560.135 (1959).

Under then-applicable Missouri criminal procedure 
rules, it was not permissible to join in one indictment 
or at one trial robbery and murder charges. See Mo. 
Sup. Ct. Rule 24.04; Mo. Rev. Stat. §§ 545.120, 545.130 
(1959). Petitioner was tried first on the murder charge. 
Missouri punishes as first-degree murder “every homicide 
which shall be committed in the perpetration or attempt 
to perpetrate any arson, rape, robbery, burglary or may-
hem.” Mo. Rev. Stat. § 559.010 (1969). While the mur-
der indictment alleged that petitioner murdered the victim 
“feloniously, willfully, and premeditately, deliberately, on 
purpose and of . . . malice aforethought,” petitioner 
claims, and the Supreme Court of Missouri, as we read its 
opinion, found, that the murder case was tried to the jury 
on a felony-murder theory, with proof of the elements of 
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the robbery supplying the requisite mens rea for murder. 
Missouri permits trial on a felony-murder theory even 
though the indictment does not allege the felony but 
alleges directly the mens rea for first-degree murder. 
State n . Conway, 351 Mo. 126, 171 S. W. 2d 677 (1943).

Petitioner was found guilty of first-degree murder by 
the jury, which assessed his punishment as life imprison-
ment. At the sentencing hearing before the trial judge, 
petitioner waived his right to appeal the murder convic-
tion and was sentenced to life imprisonment for murder. 
At the same hearing, he withdrew his not-guilty plea to 
the robbery charge and entered a guilty plea. The 
prosecuting attorney then recommended a concurrent life 
sentence on the robbery conviction, and the judge 
imposed the recommended sentence.

In 1970, petitioner sought state post-conviction rem-
edies to vacate both the waiver of appeal from the 
murder conviction and the guilty plea to the robbery 
charge. After hearing, the trial judge held that, although 
both the waiver of appeal and the guilty plea were moti-
vated by fear that the death penalty might be imposed 
if petitioner stood trial for robbery, the waiver and 
plea were voluntary. The Supreme Court of Missouri 
affirmed. 504 S. W. 2d 96 ( 1974).

The Supreme Court of Missouri also rejected peti-
tioner’s contention that the prosecution for robbery after 
conviction for murder on a felony-murder theory vio-
lated the constitutional protection from double jeopardy. 
Id., at 97, relying on State v. Moore, 326 Mo. 
1199, 33 S. W. 2d 905 (1930). In my view this holding 
was in error.

I
The two charges leveled against petitioner clearly arose 

out of the same criminal transaction or episode, yet they 
were tried separately. In that circumstance, we should 
grant the petition for certiorari and reverse the robbery 



ORDERS 1077

1075 Bre nnan , J., dissenting

conviction. I adhere to the view that the Double 
Jeopardy Clause of the Fifth Amendment, which is appli-
cable to the States through the Fourteenth Amendment, 
Benton v. Maryland, 395 U. S. 784 (1969), requires the 
joinder at one trial, except in extremely limited circum-
stances not present here, of “all the charges against a 
defendant that grow out of a single criminal act, occur-
rence, episode, or transaction.” Ashe v. Swenson, 397 
U. S. 436, 453-454 (1970) (Brennan , J., concurring). 
See Tijerina v. New Mexico, 417 U. S. 956 (1974) (Bren -
nan , J., dissenting); Ciuzio v. United States, 416 U. S. 995 
(1974) (Brennan , J., dissenting); Moton v. Swenson, 
417 U. S. 957 (1974) (Brennan , J., dissenting); Harris v. 
Washington, 404 U. S. 55, 57 (1971) (concurring state-
ment) ; Waller v. Florida, 397 U. S. 387,395 (1970) (Bren -
nan , J., concurring). See also People v. White, 390 Mich. 
245, 212 N. W. 2d 222 (1973); State v. Brown, 262 Ore. 
442, 497 P. 2d 1191 (1972); Commonwealth n . Campana, 
452 Pa. 233, 304 A. 2d 432 (1973), vacated and remanded, 
414 U. S. 808 (1973), on remand, 455 Pa. 622, 314 A. 2d 
854 (1974).

Guilty pleas can be vacated on collateral attack on 
double jeopardy grounds, even when the double jeopardy 
claim was not raised before conviction. Blackledge v. 
Perry, 417 U. S. 21, 31 (1974). Further, there is no 
significance in the fact that Missouri law would not have 
permitted joinder of the two offenses here. If it is state 
law rather than prosecutorial abuse which results in two 
trials for the same offense, the “remedy lies in changing 
[Missouri’s] criminal procedure, not in denying peti-
tioner the constitutional protection to which he is en-
titled.*  Petitioner was tried twice for the same offense, 

*In fact, Missouri’s joinder rules have been changed since peti-
tioner was tried. They now permit joinder of “[a]ll offenses which 
are based ... on two or more acts or transactions which constitute 
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and his conviction should be reversed.” Duncan n . 
Tennessee, 405 U. S. 127, 133 (1972) (Brennan , J., 
dissenting). Cf. Turner n . Arkansas, 407 U. S. 366 
(1972). n

Even on the “same evidence” theory, never adopted by 
this Court, see Ashe n . Swenson, supra, at 452-453; 
Abbate v. United States, 359 U. S. 187, 197-198 
(1959) (separate opinion), it is my view that the robbery 
conviction here violated the double jeopardy protection. 
The State claims that, since conviction for robbery would 
require proof that another was deprived of property 
against his will, it would involve evidence not pertinent 
to the murder conviction. Yet, it appears from those 
portions of the record now available to us that the murder 
conviction was premised upon proof of the completed 
robbery. We have indicated that a person cannot be 
tried for a greater offense which includes all the elements 
already established by evidence in a trial on a lesser 
offense. Waller v. Florida, supra. There is also some 
indication that the same-evidence rule operates in the 
other direction, to preclude retrial on a lesser offense when 
all of its elements have been established by evidence in a 
trial on a greater offense. See In re Nielsen, 131 U. S. 
176, 187-190 (1889); Grafton v. United States, 206 
U. S. 333, 352 (1907). This case illustrates graph-
ically why this should be so. The prosecution threatened 
to retry essentially the same case in pursuit of a greater 
sentence, and it used the leverage of that threatened 
prosecution to induce the waiver of the right to appeal 
the murder conviction.

No. 74-55. Clay  v . Virgini a . Sup. Ct. Va. Cer-
tiorari denied. Mr . Just ice  Douglas  would grant 
certiorari.

parts of a common scheme or plan.” Mo. Sup. Ct. Rule 24.04, as 
amended Dec. 7, 1970.
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No. 74-213. Von  Clem m et  al . v . Banuelos , Treas -
urer  of  the  United  States , et  al . C. A. 1st Cir. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari. Reported below: 498 F. 2d 163.

No. 74-260. Tramun ti  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 500 F. 2d 1334.

No. 74-267. Charb oni er  et  al . v . Unite d  States ; 
and

No. 74-5268. Burke  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Mr . Just ice  Dougla s  
would grant certiorari. Reported below: 495 F. 2d 1226.

No. 74-5178. Castleber ry  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied. Mr . Justi ce  Douglas  
would grant certiorari. Reported below: 522 P. 2d 257.

No. 74-5240. Bryan  v . United  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 492 F. 2d 775.

No. 74-5272. Hawkins  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 501 F. 2d 1029.

No. 74-324. City  of  Dallas  et  al . v . South we st  
Airlin es  Co . et  al . C. A. 5th Cir. Motion of Air 
Transport Association of America for leave to file a brief 
as amicus curiae granted. Certiorari denied. Mr . Jus -
tice  Douglas  would grant certiorari. Reported below: 
494 F. 2d 773.

No. 74-332. Satterw hite  v . Unit ed  Parcel  Service , 
Inc . C. A. 10th Cir. Certiorari denied. Mr . Justice  
Douglas  would grant certiorari. Mr . Justice  Powel l  
took no part in the consideration or decision of this peti-
tion. Reported below: 496 F. 2d 448.
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No. 74-352. Meachum , Correction al  Supe rinten d -
ent  v. La France ; and

No. 74-5458. La Franc e  v . Meachum , Correcti onal  
Superi ntendent . C. A. 1st Cir. Motion of respondent 
in No. 74—352 for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 499 F. 2d 
29.

No. 74-458. New  Jers ey  v . General  Motors  Corp , 
et  al . C. A. 7th Cir. Certiorari denied. Mr . Justic e  
Powell  took no part in the consideration or decision of 
this petition. Reported below: 500 F. 2d 1404.

No. 74-463. Dann , Commi ss ioner  of  Patents  v . 
Honeyw ell , Inc . C. C. P. A. Certiorari denied. Mr . 
Justice  Brennan  and Mr . Justice  White  would grant 
certiorari. The  Chief  Justi ce  and Mr . Justice  Black - 
mun  took no part in the consideration or decision of this 
petition. Reported below: 497 F. 2d 1344.

No. 74-485. Michi gan  v . Davis  et  al . Sup. Ct. 
Mich. Motions of respondents for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported 
below: See 53 Mich. App. 94, 218 N. W. 2d 787.

No. 74-5027. Allen  v . Rose , Warden . C. A. 6th 
Cir. Certiorari denied. Molinaro v. New Jersey, 396 
U. S. 365 (1970). Reported below: 495 F. 2d 1373.

Rehearing Denied
No. 73-6800. Baxter  v . Unite d  States , ante, p. 964; 

and
No. 73-6809. Falkner  v . Blanto n , Judge , ante, 

p. 977. Petitions for rehearing denied.

No. 73-6605. Folks  v . Unite d  States , ante, p. 849. 
Motion for leave to file petition for rehearing denied.
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Assignment Orders
An order of The  Chief  Just ice  designating and as-

signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Second Circuit on December 13, 1974, and for such ad-
ditional time as may be required to complete unfinished 
business, pursuant to 28 U. S. C. § 294 (a), is ordered 
entered on the minutes of this Court, pursuant to 28 
U. S. C. § 295.

An order of The  Chief  Justice  designating and as-
signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Second Circuit during the week of May 26, 1975, and for 
such additional time as may be required to complete 
unfinished business, pursuant to 28 U. S. C. § 294 (a), is 
ordered entered on the minutes of this Court, pursuant to 
28 U. S. C. § 295.

Decembe r  23, 1974
Affirmed on Appeal

No. 74-517. Mercer  et  al . v . Michigan  State  Board  
of  Education  et  al . Affirmed on appeal from D. C. 
E. D. Mich. Mr . Justice  Dougla s , Mr . Just ice  Bren -
nan , and Mr . Justice  White  would note probable ju-
risdiction and set case for oral argument. Reported 
below: 379 F. Supp. 580.

Appeals Dismissed
No. 73-7014. Jones  v . Florida . Appeal from Sup. 

Ct. Fla. dismissed for want of properly presented federal 
question. Reported below: 293 So. 2d 33.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  Doug -
las  and Mr . Justi ce  Marshall  join, dissenting.

The Court dismisses this appeal for want of a properly 
presented federal question. That disposition is utterly 
indefensible on the record of this case.
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Appellant was arrested for violating Fla. Stat. § 847.05 
(Supp. 1974-1975), which provides:

“Any person who shall publicly use or utter any 
indecent or obscene language shall be guilty of a 
misdemeanor of the second degree ....”

After the arrest, appellant was searched and marihuana 
was found in his possession. Appellant was then charged 
with using indecent or obscene language, resisting arrest, 
and possession of marihuana. Prior to trial, he moved 
to dismiss the information on the ground that on its 
face Fla. Stat. § 847.05 violates the First and Four-
teenth Amendments and therefore the arrest pursuant to 
§ 847.05 was unlawful and the ensuing search and seizure 
of the marihuana invalid. The motion was denied. At 
trial by jury, the marihuana was admitted in evidence 
and appellant was convicted solely on the charge of pos-
session of marihuana. The conviction was appealed to 
the Florida Supreme Court pursuant to Art. 5, § 3 (b)(1), 
of the Florida Constitution, which directs the Florida 
Supreme Court to “hear appeals . . . from orders of trial 
courts . . . passing on the validity of a state statute . .. .” 
The Florida Supreme Court upheld the constitutionality 
of § 847.05, finding that the statutory language itself was 
“sufficient to convey to a person of common understand-
ing its prohibition.” 293 So. 2d 33, 34 (1974). In view of 
that holding, the Florida Supreme Court found it un-
necessary to decide whether the marihuana conviction 
could stand if § 847.05 were unconstitutional and the 
initial arrest therefore unlawful.

Section 847.05 punishes only spoken words and, as 
construed by the Florida Supreme Court, is facially un-
constitutional because it is not limited in application “to 
punish only unprotected speech” but is “susceptible of 
application to protected expression.” Gooding v. Wilson, 
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405 U. S. 518, 522 (1972). See also Lewis v. City of New 
Orleans, 415 U. S. 130, 134 (1974); Cohen v. California, 
403 U. S. 15, 20 (1971). In that circumstance, it is irrele-
vant that the statute might constitutionally reach appel-
lant’s conduct, for “ ‘[a]lthough a statute may be neither 
vague, overbroad, nor otherwise invalid as applied to the 
conduct charged against a particular defendant, he is 
permitted to raise its vagueness or unconstitutional over-
breadth as applied to others. And if the law is found 
deficient in one of these respects, it may not be applied 
to him either, until and unless a satisfactory limiting 
construction is placed on the statute. The statute, in 
effect, is stricken down on its face. . . .’ ” Gooding v. 
Wilson, supra, at 521.

Gooding obviously compels reversal of the judgment of 
the Florida Supreme Court. The Court, however, dis-
misses this appeal for want of a properly presented federal 
question. But a dismissal on that ground would be ap-
propriate only if the federal claim had not been raised 
in a proper and timely manner in the state courts. See, 
e. g., Bailey v. Anderson, 326 U. S. 203, 206-207 (1945); 
Street v. New York, 394 U. S. 576, 581-585 (1969). That 
cannot possibly be said of this case. The unconstitu-
tionality of § 847.05 was the basic claim asserted by ap-
pellant and he urged it at every level in the state pro-
ceedings. And even were there doubt of this, and there 
can be none on this record, our jurisdiction still obtains 
since the Florida Supreme Court’s sole ground of decision 
was based upon resolution of the federal question. 
“There can be no question as to the proper presentation 
of a federal claim when the highest state court passes on 
it.” Raley v. Ohio, 360 U. S. 423,436 (1959).

Certainly it cannot be said that there is lack of a prop-
erly presented federal question because appellant was con-
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victed not for violating § 847.05 but on the marihuana 
charge. His claim is that the marihuana seized from him 
and admitted in evidence against him was “fruit of the 
poisonous tree” because his initial arrest was pursuant to 
the unconstitutional § 847.05. It may be that on re-
mand his “fruits” claim will be rejected and the mari-
huana conviction reinstated. But the Florida Supreme 
Court did not speak to that question in light of its 
determination, based on holding § 847.05 constitutional, 
that the initial arrest was valid. Appellant has properly 
presented the federal question decided by the Florida 
Supreme Court and our plain duty is to reverse that 
court and remand for further proceedings not inconsistent 
with this opinion.

No. 74-69. Padilla  v . Lavin e , Commi ssi oner , De -
partm ent  of  Social  Services  of  New  York , et  al . 
Appeal from Ct. App. N. Y. dismissed for want of sub-
stantial federal question. Reported below: 34 N. Y. 2d 
36, 312 N. E. 2d 149.

No. 74-434. Colorado  Civil  Rights  Comm iss ion  ex  
rel . Mc Allis ter  v . Colorado  et  al . Appeal from Sup. 
Ct. Colo, dismissed for want of substantial federal ques-
tion. Reported below: 185 Colo. 42, 521 P. 2d 908.

No. 74-5486. Brimm  v . Workmen ’s Comp ensa tion  
Appeal s Board  et  al . Appeal from Ct. App. Cal., 2d 
App. Dist., dismissed for want of substantial federal 
question.

No. 74-235. Seidenf aden  et  al . v . City  of  Louis -
vill e et  al . Appeal from Ct. App. Ky. dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Mr . Justi ce  Douglas  would postpone 
further consideration of question of jurisdiction to hear-
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ing of case on the merits. Reported below: 508 S. W. 
2d 42.

Vacated and Remanded on Appeal
No. 73-711. Cryan , Sherif f , et  al . v . Hama r  Thea -

tres , Inc ., et  al . Appeal from D. C. N. J. [Probable 
jurisdiction noted, 416 U. S. 954.] Judgment vacated 
and case remanded to determine whether the cause is 
moot in light of State N. DeSantis, 65 N. J. 462, 323 A. 
2d 489 (1974).

No. 74-67. Dicks on  v . Ford , Presid ent  of  the  
Unite d  States , et  al . Appeal from D. C. W. D. Tex. 
This is an appeal, assertedly brought under 28 U. S. C. 
§ 1253, from a three-judge court order dismissing a com-
plaint which sought to enjoin a federal statute upon the 
ground of its unconstitutionality, 28 U. S. C. § 2282. 
The court found the case “non-justiciable” because the 
appellant lacked standing to sue and because the case 
involved a “political question.” Where a three-judge 
court dismisses a complaint as being non justiciable, 
appeal does not lie to this Court under 28 U. S. C. § 1253. 
Gonzalez v. Automatic Employees Credit Union, ante, 
p. 90. Accordingly, the order is vacated and case re-
manded so that a fresh order may be entered from which 
a timely appeal may be taken to the United States Court 
of Appeals. 28 U. S. C. § 1291. Reported below: 379 
F. Supp. 1345.

No. 74-437. North  v . Russell  et  al . Appeal from 
Ct. App. Ky. Upon representation of the Attorney Gen-
eral of Kentucky set forth in his motion to dismiss or 
affirm filed in this Court on November 29, 1974, judg-
ment is vacated and case remanded for further considera-
tion in light of the position presently asserted by the 
Commonwealth. Reported below: 516 S. W. 2d 103.
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Miscellaneous Orders
No. A-446 (74-759). Moore  v . United  State s . Ct. 

App. D. C. Application for release pending disposition 
of petition for writ of certiorari, presented to The  Chief  
Justi ce , and by him referred to the Court, denied.

No. A-467 (74-668). Selikof f  v . New  York . Ct. 
App. N. Y. Application for stay of incarceration, pre-
sented to Mr . Just ice  Dougla s , and by him referred to 
the Court, denied. Reported below: 35 N. Y. 2d 227, 
318 N. E. 2d 784.

No. A-498. Gabriel  v . United  State s  et  al . D. C. 
N. J. Application for stay, presented to Mr . Justic e  
Dougla s , and by him referred to the Court, denied.

No. A-506. Gibbs  et  al . v . Howell  et  al . Ct. App. 
N. Y. Application for stay of execution of judgment 
upon remittitur, presented to Mr . Just ice  Rehnqu ist , 
and by him referred to the Court, denied.

No. A-514. Boyd  v . Pennsy lvani a  State  Board  of  
Osteo path ic  Examiners . Pa. Commw. Ct. Applica-
tion for stay of suspension of license to practice pending 
timely filing and disposition of a petition for writ of 
certiorari, presented to Mr . Justice  Brennan , and by 
him referred to the Court, denied. Reported below: 12 
Pa. Commw. 620, 317 A. 2d 307.

No. 74-5588. Tucker  v . Bower s , Unite d  States  At -
torney , et  al . ; and

No. 74-5621. Crane  v . Stone , Correction al  Super -
intende nt , et  al . Motions for leave to file petitions 
for writs of habeas corpus denied.

No. 73-6650. Brown  v . Illinois . Sup. Ct. Ill. 
[Certiorari granted, ante, p. 894.] Motion of John 
Thomas Moran, Jr., Esquire, to permit Robert P. Isaac-
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son, Esquire, to present oral argument pro hac vice on 
behalf of petitioner granted.

No. A-511. Mill er  v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of Orange. Application for bail 
pending appeal, presented to Mr . Justi ce  Dougla s , and 
by him referred to the Court, denied.

No. 35, Orig. United  States  v . Maine  et  al . Mo-
tion of Special Committee on Tidelands of National Asso-
ciation of Attorneys General for leave to file a brief as 
amicus curiae granted.

No. 73-1708. Burns , Commi ssi oner , Departm ent  
of  Social  Services  of  Iowa , et  al . v . Alcala  et  al . 
C. A. 8th Cir. [Certiorari granted, ante, p. 823.] Motion 
of Pacific Legal Foundation for leave to file a brief as 
amicus curiae granted.

No. 73-1765. Meek  et  al . v . Pittenger , Secretary  
of  Educati on , et  al . Appeal from D. C. E. D. Pa. 
[Probable jurisdiction noted, ante, p. 822.] Joint mo-
tion for additional time for oral argument granted, and a 
total of one and one-half hours allotted for oral 
argument.

No. 73-1808. Laing  v . United  States  et  al . C. A. 
2d Cir. [Certiorari granted, ante, p. 824]; and

No. 74-75. United  Stat es  et  al . v . Hall . C. A. 6th 
Cir. [ Certiorari granted, ante, p. 824.] Motion to 
consolidate for oral argument granted.

No. 73-1933. Unite d  States  v . Citiz ens  & South -
ern  National  Bank  et  al . Appeal from D. C. N. D. 
Ga. [Probable jurisdiction noted, ante, p. 893.] Mo-
tion of Independent Bankers Association of Georgia, Inc., 
for leave to file a brief as amicus curiae granted.
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Probable Jurisdiction Noted
No. 74-456. Hill , Attor ney  Genera l  of  Texas , et  

al . v. Printing  Indust ries  of  the  Gulf  Coast  et  al . 
Appeal from D. C. S. D. Tex. Probable jurisdiction 
noted. Reported below: 382 F. Supp. 801.

Certiorari Granted
No. 74-5116. Murphy  v . Florida . C. A. 5th Cir. 

Motion for leave to proceed in forma pauperis and certi-
orari granted. Reported below: 495 F. 2d 553.

Certiorari Denied. (See also No. 74-235, supra.)
No. 73-1978. Mitz ner  et  al . v . Unit ed  States ;
No. 74-5063. Heck  v . Unite d  State s ;
No. 74-5073. Moths  v . Unite d  States ; and
No. 74-5086. Ross v. United  States . C. A. 9th Cir. 

Certiorari denied. Reported below: 499 F. 2d 778.

No. 73-7076. Olson  v . Texas . C. A. 5th Cir. Certi-
orari denied. Reported below: 488 F. 2d 1056.

No. 74-202. DiMattina , aka  Zamp ite lla  v . Immi -
gration  and  Naturalizati on  Serv ice . C. A. 3d Cir. 
Certiorari denied. Reported below: 497 F. 2d 921.

No. 74-211. Tollett  v . Laman  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 497 F. 2d 1231.

No. 74-229. POMMERENING ET AL. V. UNITED STATES. 

C. A. 10th Cir. Certiorari denied. Reported below: 500 
F. 2d 92.

No. 74-348. Odland  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 502 F. 2d 148.

No. 74-354. Verive  v . United  States ; and
No. 74-5109. Schulm an  v . Unite d  States . C. A. 

7th Cir. Certiorari denied. Reported below: 500 F. 
2d 1404.
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No. 74-373. Koniecki  et  al . v . Unite d States . 
C. A. 7th Cir. Certiorari denied. Reported below: 500 
F. 2d 1405.

No. 74—382. Unite d  States  v . Finle y  Coal  Co . et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 493 
F. 2d 285.

No. 74—386. Idaho  Tax  Commis sion  v . Mahoney . 
Sup. Ct. Idaho. Certiorari denied. Reported below: 
96 Idaho 59,524 P. 2d 187.

No. 74-399. Mayse  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 497 F. 2d 
925.

No. 74-405. Warren  v . Unite d  States . Ct. Cl. 
Certiorari denied. Reported below: 205 Ct. Cl. 823, 503 
F. 2d 1406.

No. 74-410. Smith  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 502 F. 2d 1150.

No. 74-432. Communi ty  Bank  et  al . v . Federa l  Re -
serv e Bank  of  San  Franci sco  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 500 F. 2d 282.

No. 74-443. Libe rty  Loan  Corp . v . Unite d  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 498 
F. 2d 225.

No. 74-449. Greenb erg  v . Unite d States . C. A. 
9th Cir. Certiorari denied.

No. 74-460. Highway  & Local  Motor  Freight  
Driver s Local  No . 701, aff ili ate d wi th  Interna -
tio nal  Brothe rhood  of  Teams ters , Chauff eurs , 
Warehous eme n  & Helpers  of  Americ a  v . Suburban  
Transit  Corp , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 499 F. 2d 78.
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No. 74483. O’Callagh an  et  al . v . Sheldon  et  al . ; 
and

No. 74-541. Sheldon  et  al . v . O’Callagh an  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 497 
F. 2d 1276.

No. 74—502. Smart  v . Jones  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 493 F. 2d 663.

No. 74-505. Baldw in  et  al . v . Miss iss ipp i . Sup. 
Ct. Miss. Certiorari denied. Reported below: 297 So. 
2d 157.

No. 74-527. Children ’s Rehabili tation  Center , 
Inc . v. Service  Empl oyees  Internati onal  Union , 
Local  No . 227, AFL-CIO. C. A. 3d Cir. Certiorari 
denied. Reported below: 503 F. 2d 1077.

No. 74-531. Patton  et  al ., Trustees  v . Railway  
Labor  Executi ves ’ Assn , et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 500 F. 2d 34.

No. 74-553. Goody ear  v . Gates  Rubber  Co . C. A. 
10th Cir. Certiorari denied.

No. 74-5052. Mc Manus  v . Oklahom a . Ct. Crim. 
App. Okla. Certiorari denied. Reported below: See 
516 P. 2d 277.

No. 74-5118. Hill  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 297 So. 2d 660.

No. 74-5123. Nunez -Villalobos  v . Unite d  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 500 
F. 2d 1023.

No. 74-5157. Meyers  v . Venable  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 500 F. 2d 
1215.



ORDERS 1091

419 U. S. December 23, 1974

No. 74-343. Agnew  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 500 F. 2d 1400.

No. 74-5131. Apodaca  v . Califor nia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 74-5134. Fico v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 74-5185. Doe  v . Middendor f , Secre tary  of  the  
Navy . C. A. 9th Cir. Certiorari denied.

No. 74—5202. Rush  et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 500 F. 2d 
1405.

No. 74-5241. Gilli kin  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 498 F. 2d 
1398.

No. 74-5279. Klein  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 488 F. 2d 481.

No. 74-5325. Van  Drunen  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 501 F. 2d 
1393.

No. 74-5407. Massengale  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Reported below: 162 
U. S. App. D. C. 99, 497 F. 2d 686.

No. 74-5509. Aiken  v . Hopp er , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 500 F. 2d 574.

No. 74-5513. Rich  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 510 S. W. 2d 596.

No. 74-5514. Clouston  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 74-5520. Bryan t  v . Nels on , Warden . C. A. 
9th Cir. Certiorari denied.
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No. 74-5525. Gait o  v . Mats on . Super. Ct. Pa. Cer- 
Certiorari denied. Reported below: 233 Ga. 393, 211 
S. E. 2d 771.

No. 74-5540. Bush  v . Craig  et  al . Sup. Ct. Ga. 
Certiorari denied. Reported below: 233 Ga. 393, 211 
S. E. 2d 771.

No. 74-5549. Hawkins  v . La Valle e , Correcti onal  
Superi ntendent . C. A. 2d Cir. Certiorari denied. 
Reported below: 505 F. 2d 728.

No. 73-1702. Lowder  v . United  States . C. A. 4th 
Cir. Certiorari denied. Mr . Justi ce  Stewart  would 
grant certiorari. Reported below: 492 F. 2d 953.

No. 73-2058. Pennsy lvani a  v . O’Shea . Sup. Ct. 
Pa. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
456 Pa. 288, 318 A. 2d 713.

No. 74-241. Henni gan  et  ux . v . Placi d Oil  Co . 
et  al . C. A. 5th Cir. Certiorari denied. Mr . Justice  
Douglas  would grant certiorari. Reported below: 496 
F. 2d 876.

No. 74-370. Goodri ch  v . South  Dakota . Sup. Ct. 
S. D. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: ----  S. D. ---- , 216
N. W. 2d 557.

No. 74-523. Frasie r  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Mr . Justice  Douglas  would grant certi-
orari. Reported below: — Ind. —, 312 N. E. 2d 77.

No. 74-5017. Sedillo  v . New  Mexico . Sup. Ct. 
N. M. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari.
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No. 74-524. Thist lethwa ite  v . City  of  New  York  
et  al . C. A. 2d Cir. Certiorari denied. Mr . Justice  
Douglas  would grant certiorari. Reported below: 497 
F. 2d 339.

No. 74-580. Gooden , a  minor , by  Goode n , et  al . v . 
Miss iss ipp i State  Univer si ty  et  al . C. A. 5th Cir. 
Certiorari denied. Mr . Justi ce  Douglas  would grant 
certiorari. Reported below: 499 F. 2d 441.

No. 74-5016. Ayers  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Mr . Just ice  Douglas  would grant certi-
orari. Reported below: 16 Ore. App. 300, 518 P. 2d 190.

No. 74-5074. Estrada  v . Wiscons in . Sup. Ct. Wis. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 63 Wis. 2d 476, 217 N. W. 
2d 359.

No. 74-5427. Werts  v . United  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 502 F. 2d 784.

No. 74-5506. Carter  v . Cook . C. A. 5th Cir. Cer-
tiorari denied. Mr . Just ice  Douglas  would grant cer-
tiorari. Reported below: 502 F. 2d 1165.

No. 74-313. Buckley  et  al . v . American  Federa -
tion  of  Televis ion  & Radio  Artis ts . C. A. 2d Cir.; 
and

No. 74-314. Lewis  v . American  Federatio n of  
Tele vis ion  & Radio  Artis ts . Ct. App. N. Y. Certio-
rari denied. Reported below: No. 74-313, 496 F. 2d 305, 
and No. 74-314, 34 N. Y. 2d 265, 313 N. E. 2d 735.

Mr . Justice  Douglas , with whom The  Chief  Justice  
joins, dissenting.

These cases, as I view them, present the issue of whether 
a person suffers an infringement of his First Amend-
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ment rights when he is compelled to pay union dues (or 
their equivalent) as a precondition to expressing his ideas 
through a public broadcasting medium.1

In Railway Employes’ Dept. v. Hanson, 351 U. S. 225 
(1956), a union-shop agreement authorized under the 
Railway Labor Act was challenged under the First and 
Fifth Amendments. While holding on the merits that 
a union-shop requirement does not violate those Amend-
ments, we held that the Railway Labor Act provision 
governing union-shop agreements constituted sufficient 
governmental action to require consideration of the con-
stitutional issues: “[T]he federal statute is the source of 
the power and authority by which any private rights are 
lost or sacrificed.” 351 U. S., at 232. We left open the 
possibility that a membership or dues requirement might, 
in some circumstances, be imposed in contravention of the 
First Amendment, though no such problem was presented 
on the record in that case.

In Hanson, governmental action was based on the Rail-
way Labor Act, which provided that state “right to work” 
laws were superseded and that a union-shop agreement 
was permissible notwithstanding such laws. 351 U. S., at 
231-232. Thus that federal Act placed “the imprimatur 
of the federal law” upon union-shop agreements. The 
Taft-Hartley Act (in contrast) authorizes union-shop 
agreements only in the absence of contrary state law. 61 
Stat. 151, 29 U. S. C. § 164 (b). Yet there still is a sub-
stantial argument in favor of a holding that a union-shop 
agreement under the NLRA bears the imprimatur of 
federal law.

The fact that § 8 (a) (3)2 is phrased in permissive 
rather than mandatory terms would not, in and of itself,

11 agree with the respective Courts of Appeals that issues concern-
ing union disciplinary sanctions (or threats of such sanctions) are not 
properly before us.

2 49 Stat. 452, as amended, 29 U. S. C. § 158 (a)(3).
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prevent a finding of governmental action. The Federal 
Government has undertaken extensive regulation of the 
field of labor-management relations, and by its approval 
and enforcement of union-shop agreements, may be said 
to “encourage” and foster such agreements. Linscott v. 
Millers Falls Co., 440 F. 2d 14 (CAI 1971); cf. Reitman v. 
Mulkey, 387 U. S. 369 (1967).

It is significant that congressional permissiveness 
toward union-shop agreements is coupled with the 
NLRA’s “exclusivity” principle, whereby a majority vote 
of the employees in a particular category is sufficient to 
designate an exclusive bargaining representative whose 
actions bind majority and minority alike. When Con-
gress authorizes an employer and a union to enter into 
union-shop agreements and makes such agreements bind-
ing and enforceable over the dissents of a minority of 
employees or union members, it has cast the weight of 
the Federal Government behind the agreements just as 
surely as if it had imposed them by statute.

There is a substantial question whether the union-dues 
requirement imposed upon these petitioners should be 
characterized as a prior restraint or inhibition upon their 
free-speech rights. In some respects, the requirement 
to pay dues under compulsion can be viewed as the func-
tional equivalent of a “license” to speak. In several 
related decisions, we have left open the possibility that 
First Amendment associational freedoms would be in-
fringed by a requirement that a union member subject 
to a union-shop agreement pay dues to support union 
political activities with which he disagrees. Machinists 
v. Street, 367 U. S. 740 (1961); Railway Employes’ Dept 
v. Hanson, supra. Cf. Lathrop v. Donohue, 367 U. S. 820 
(1961). We held in Street that the Railway Labor Act 
should be construed to deny unions the power to compel 
a union member to pay dues in support of union political 
causes of which he disapproves; we indicated that some 



1096 OCTOBER TERM, 1974

December 23, 1974 419 U. S.

suitable formula of apportionment could be worked out, 
so that the union member would bear his share of the 
cost of collective-bargaining activities from which he 
benefited, but would not be forced to contribute to 
political activities if he did not wish to do so. Whether 
a similar accommodation could be worked out in the 
present case, I do not know. Our cases dealing with 
flat license fees or registration requirements, such as 
Thomas v. Collins, 323 U. S. 516 (1945), and Murdock n . 
Pennsylvania, 319 U. S. 105 (1943), tend to suggest that 
even a minimal payment designed solely to cover admin-
istrative costs may be impermissible in a First Amend-
ment context. There remains a question of whether an 
accommodation respecting dues could be worked out in 
the present case. Whatever the outcome, I believe that 
the issues are sufficiently substantial to call for plenary 
consideration.

No. 74-498. Res ear ch  Corp . v . Nasc o  Indus tries , 
Inc . C. A. 7th Cir. Certiorari denied. Mr . Justice  
Blackmu n  took no part in the consideration or decision 
of this petition. Reported below: 501 F. 2d 358.

No. 74-501. Wyeth  Laboratori es , a  Divis ion  of  
American  Home  Products  Corp . v . Reyes . C. A. 5th 
Cir. Motions of American Academy of Pediatrics and 
Conference of State and Territorial Epidemiologists for 
leave to file briefs as amici curiae granted. Motion of 
American Medical Assn, for leave to file a brief as amicus 
curiae denied. Certiorari denied. Reported below: 498 
F. 2d 1264.

No. 74-546. Ditter , U. S. Distri ct  Judge  v . Phila -
delphia  News pap ers , Inc ., et  al . C. A. 3d Cir. Mo-
tion of American Newspaper Publishers Assn, for leave 
to file a brief as amicus curiae and certiorari denied. 
Reported below: 504 F. 2d 1.
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No. 74-5527. Bridges  v . Tennes see . C. A. 6th Cir. 
Certiorari denied. Reported below: 500 F. 2d 1402.

No. 74-5532. Bolden  v . Cowan , Penitentiary  Su -
perin tendent . C. A. 6th Cir. Certiorari denied.

No. 73-528. Generes  v . Stich  et  al . Ct. App. Cal., 
3d App. Dist. Certiorari and other relief denied.

Rehearing Denied
No. 73-1890. Thompson  et  ux . v . Clark , Treas urer  

of  Du Page  County , et  al ., ante, p. 988;
No. 74-97. Diam ond  et  al . v . Bland , Sherif f , et  

al ., ante, p. 885;
No. 74-248. Unite d  States  Gyps um  Co . v . United  

Steelworkers  of  America , AFL-CIO, ante, p. 998; and
No. 74-5187. Smith  v . Calif ornia , ante, p. 988. 

Petitions for rehearing denied.

No. 73-6732. Sloan  v . Nixon , Presid ent  of  the  
Unite d  States , et  al ., ante, p. 958. Petition for rehear-
ing denied. See this Court’s Rule 58.

Dece mber  30, 1974

Dismissal Under Rule 60
No. 74-5565. Estevez  v . Unite d  States . C. A. 9th 

Cir. Certiorari dismissed under this Court’s Rule 60.

January  9, 1975

Dismissal Under Rule 60
No. 73-1943. Transwes tern  Pipeli ne  Co . v . Kerr - 

Mc Gee  Corp , et  al . C. A. 10th Cir. Certiorari dis-
missed under this Court’s Rule 60. Reported below: 492 
F. 2d 878.
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January  13, 1975*

Affirmed, on Appeal
No. 74-380. Louisi ana  State  Board  of  Medical  Ex -

aminers  et  al . v. Rosen . Affirmed on appeal from D. C. 
E. D. La. Reported below: 380 F. Supp. 875.

Mr . Justice  White , with whom Mr . Justice  Rehn -
quist  joins, concurring.

Under the compulsion of Roe v. Wade, 410 U. S. 113 
(1973), and Doe v. Bolton, 410 U. S. 179 (1973), which 
in my view were erroneously decided, I join the 
affirmance.

No. 74-402. Rastetter  et  al . v . Weinber ger , Secre -
tary  of  Health , Educati on , and  Welfar e , et  al . Af-
firmed on appeal from D. C. Ariz. Reported below: 379 
F. Supp. 170.

No. 74-5136. Young  et  al . v . Cobb , Chief , Bureau  
of  Financial  Resp onsibi li ty , et  al . Affirmed on ap-
peal from D. C. S. D. Fla.

Appeals Dismissed
No. 73-2045. American  Plant  Food  Corp . v . Texas . 

Appeal from Ct. Crim. App. Tex. dismissed for want of 
substantial federal question. Reported below: 508 S. W. 
2d 598.

No. 74-253. Sobott ka  v. Brown , Regis trar  of  
Voters . Appeal from Sup. Ct. Va. dismissed for want 
of substantial federal question.

No. 74413. Cerezo  v . Buso  et  al . Appeal from Sup. 
Ct. P. R. dismissed for want of substantial federal ques-
tion. Reported below:---- P. R. R.----- .

*Mr . Just ice  Dougl as  took no part in the consideration or de-
cision of cases in which orders hereinafter reported were announced 
on this date.
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No. 74—5425. Ruderer  v . Wood  et  al . Appeal from 
D. C. S. D. Ill. dismissed for want of jurisdiction.

No. 74-5571. Ray  et  al . v . Hedgewald  et  al . Ap-
peal from D. C. W. D. Ky. dismissed for want of 
jurisdiction.

No. 74-5567. Alers  v . Munici pali ty  of  San  Juan . 
Appeal from C. A. 1st Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 74-5577. Hurd  v . Hurd . Appeal from Ct. App. 
Cal., 4th App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 74r-5583. Turner  v . Calif ornia . Appeal from 
Ct. App. Cal., 4th App. Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

Certiorari Granted—Vacated and Remanded
No. 74—83. Pelliccioni  v . Schuyler  Packing  Co . 

et  al . Super. Ct. N. J. Certiorari granted, judgment 
vacated, and case remanded for further consideration in 
light of Kelley v. Southern Pacific Co., ante, p. 318. 
Reported below: See 65 N. J. 290, 321 A. 2d 251.

No. 74-5352. Ackerson  v . United  States . C. A. 8th 
Cir. Motion for leave to proceed in forma pauperis and 
certiorari granted. Upon representation of the Solicitor 
General set forth in his brief for the United States filed 
December 19, 1974, judgment vacated and case remanded 
to the United States District Court for the Eastern Dis-
trict of Missouri to permit the Government to dismiss the 
charges against petitioner. The  Chief  Justi ce , Mr . 
Justi ce  White , and Mr . Justi ce  Rehnquis t  dissent. 
Reported below: 502 F. 2d 300.
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Miscellaneous Orders
No. A-285. Wohlge muth  v . Planned  Parentho od  

Asso ciati on  of  Southeaster n  Pennsylv ania , Inc ., et  
al . C. A. 3d Cir. Application to vacate preliminary in-
junction, presented to Mr . Justice  Rehnquis t , and by 
him referred to the Court, denied.

No. A-445. Parker  v . Estel le , Corrections  Dire c -
tor . C. A. 5th Cir. Application for continuance of bail 
pending timely filing of petition for writ of certiorari, 
presented to Mr . Justi ce  Dougla s , and by him referred 
to the Court, denied.

No. A-501. Howard  v . United  States . C. A. 5th 
Cir. Application for bail pending appeal, presented to 
Mr . Justice  Douglas , and by him referred to the Court, 
denied.

No. A-518. Mc Intosh  v . Woodward , Acti ng  Dire c -
tor , United  States  Board  of  Parole , et  al . C. A. 5th 
Cir. Application for bail pending appeal, presented to 
Mr . Justice  Douglas , and by him referred to the Court, 
denied.

No. A-547 (74-5678). Liddy  v . Unit ed  States . C. A. 
D. C. Cir. Application for bail, presented to The  Chief  
Justi ce , and by him referred to the Court, denied. Re-
ported below: 166 U. S. App. D. C. 95, 509 F. 2d 428.

No. A-553. National  League  of  Citie s , Inc ., et  al . 
v. Brennan , Secret ary  of  Labor  ; and

No. A-566. Calif ornia  et  al . v . Brennan , Secre -
tary  of  Labor . D. C. D. C. Stay order heretofore 
granted by The  Chief  Justi ce  on December 31, 1974, is 
hereby continued on condition that appellants file their 
jurisdictional statements on or before January 17, 1975. 
Appellee may file a reply to the jurisdictional statements 
on or before 12 p. m., January 23, 1975. Neither the 
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jurisdictional statements nor the replies need be initially 
printed. Reported below: 406 F. Supp. 826.

No. A-563. Hunts ville  Board  of  Education  et  al . 
v. Herefo rd  et  al . Application for recall and stay of 
mandate of the United States Court of Appeals for the 
Fifth Circuit, presented to Mr . Justice  Powell , and by 
him referred to the Court, denied.

No. D-25. In re  Disbarment  of  Leach . It is 
ordered that Arthur Dale Leach, of Silver Spring, Md., 
be suspended from the practice of law in this Court 
and that a rule issue, returnable within 40 days, requir-
ing him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-26. In  re  Disb arment  of  Ketcham . It is 
ordered that Frank S. Ketcham, of Potomac, Md., be 
suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring him 
to show cause why he should not be disbarred from the 
practice of law in this Court.

No. D-28. In  re  Disbarment  of  Buttle s . It hav-
ing been reported to this Court that Robert S. Buttles, of 
New York, N. Y., has been suspended from the prac-
tice of law in all of the courts of the State of New York, 
and this Court by order of November 18, 1974 [ante, 
p. 1016], having suspended the said Robert S. Buttles 
from the practice of law in this Court and directed that 
a rule issue requiring him to show cause why he should 
not be disbarred;

And it appearing that the said rule was duly issued 
and served upon respondent, and that a response has 
been filed;

It is ordered that the said Robert S. Buttles be, and 
he is hereby, disbarred from the practice of law in this 
Court and that his name be stricken from the roll of 
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attorneys admitted to practice before the Bar of this 
Court.

No. D-31. In  re  Disbarment  of  Ross . It is ordered 
that John A. Ross, Jr., of New York, N. Y., be sus-
pended from the practice of law in this Court and that 
a rule issue, returnable within 40 days, requiring him to 
show cause why he should not be disbarred from the 
practice of law in this Court.

No. D-32. In  re  Disbarment  of  Germai se . It is 
ordered that Irwin L. Germaise, of New York, N. Y., 
be suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring him 
to show cause why he should not be disbarred from the 
practice of law in this Court.

No. 35, Orig. United  States  v . Maine  et  al . Mo-
tion of Associated Gas Distributors for leave to file a brief 
as amicus curiae granted. [For earlier orders herein, see, 
e. g., ante, p. 1087.]

No. 73-1708. Burns , Commis si oner , Departm ent  
of  Social  Servic es  of  Iowa , et  al . v . Alcala  et  al . 
C. A. 8th Cir. [Certiorari granted, ante, p. 823.] Mo-
tion of American Association for Maternal & Child 
Health et al. for leave to file a brief as amici curiae 
granted. Motion of the Attorney General of Florida for 
leave to participate in oral argument as amicus curiae 
denied.

No. 73-1908. Cort  et  al . v . Ash . C. A. 3d Cir. 
[Certiorari granted, ante, p. 992.] Motion of Chamber 
of Commerce of the United States for leave to file a brief 
as amicus curiae granted.

No. 73-2047. Buck  et  al . v . Impeach  Nixon  Com -
mittee  et  al ., ante, p. 891. Motion of respondents to 
retax costs denied.
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No. 73-1765. Meek  et  al . v . Pittenger , Secretary  
of  Educati on , et  al . Appeal from D. C. E. D. Pa. 
[Probable jurisdiction noted, ante, p. 822.] Motion of 
National Audio-Visual Assn., Inc., for leave to file a brief 
as amicus curiae granted.

No. 73-1923. Eastl and  et  al . v . United  States  
Servi ceme n ’s  Fund  et  al . C. A. D. C. Cir. [Certiorari 
granted, ante, p. 823.] Motion of respondents for 
divided argument granted.

No. 73-2060. Austin  et  al . v . New  Hampshir e et  
al . Appeal from Sup. Ct. N. H. [Probable jurisdiction 
noted, ante, p. 822.] Motion of appellees to permit 
Charles G. Cleaveland, Esquire, to present oral argument 
pro hoc vice granted. Motions of Attorney General of 
Vermont and Attorney General of New Jersey for leave 
to participate in oral argument as amici curiae denied.

No. 74-70. Goldfarb  et  ux . v . Virginia  State  Bar  
et  al . C. A. 4th Cir. [Certiorari granted, ante, p. 963.] 
Motions of the Bar of the City of New York and the 
District of Columbia Bar for leave to file briefs as amici 
curiae denied. Mr . Justice  Powe ll  took no part in the 
consideration or decision of these motions.

No. 74-5595. Ratcli ff  v . Texas  et  al . Motion for 
leave to file petition for writ of certiorari denied.

No. 74-453. Van  Lare , Acting  Commis si oner , De -
part ment  of  Social  Services  of  New  York , et  al . v . 
Hurley  et  al . Appeal from D. C. S. D. N. Y. and D. C. 
E. D. N. Y. [Probable jurisdiction noted, ante, p. 1045] ; 
and

No. 74-5054. Taylor  et  al . v . Lavine , Commi s -
sio ner , Depart ment  of  Social  Services  of  New  York , 
et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 1046.] 
Motion to consolidate for oral argument granted.
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No. 74^304. Gordon  v . New  York  Stock  Exchan ge , 
Inc ., et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 
1018.] Motion of Retirement Board of the Teachers’ 
Retirement System of the City of New York for leave to 
file a brief as amicus curiae denied.

No. 74-5295. Parmley  v . Alabama  et  al . ;
No. 74-5502. Parrie s v . United  States  Dist rict  

Court ; and
No. 74-5531. Draug hon  v . United  States  Court  of  

Appeals  for  the  Ninth  Circuit . Motions for leave to 
file petitions for writs of mandamus denied.

No. 7-4-5451. Magee  v . Supe rior  Court  of  Calif or -
nia , County  of  Santa  Clara . Motion for leave to file 
petition for writ of mandamus and/or prohibition, and/or 
certiorari denied.

Probable Jurisdiction Noted
No. 73-1689. United  States  v . Americ an  Build ing  

Maintenance  Indus tries . Appeal from D. C. C. D. 
Cal. Probable jurisdiction noted. Reported below: 401 
F. Supp. 1005.

No. 74r-548. Unite d  States  v . Tax  Commis sion  of  
Mis si ss ippi et  al . Appeal from D. C. S. D. Miss. 
Probable jurisdiction noted. Reported below: 378 F. 
Supp. 558.

Certiorari Granted
No. 74r-204. Weinberg er , Secret ary  of  Health , 

Educat ion , and  Welf are  v . Eldridge . C. A. 4th Cir. 
Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 493 
F. 2d 1230.
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Certiorari Denied. (See also Nos. 74-5567, 74-5577, and 
74-5583, supra.)

No. 73-1433. Hurt  v . Britt on , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 73-7112. Valdez  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-49. Carlson  et  al . v . Carlson . Sup. Ct. Cal. 
Certiorari denied. Reported below: 11 Cal. 3d 474, 521 
P. 2d 1114.

No. 74-57. Dykman  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 294 So. 2d 633.

No. 74-94. Scra nton  Constr uctio n  Co ., Inc ., et  al . 
v. Litt on  Industri es  Leasi ng  Corp , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 494 F. 2d 778.

No. 74^105. Golden  Eagle , aka  Austine  v . Johns on , 
Depu ty  Sherif f , et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 493 F. 2d 1179.

No. 74-128. Adolp h Coors  Co . v . Federa l  Trade  
Commis sion ; and

No. 74-609. Federal  Trade  Commis sion  v . Adolph  
Coors  Co . C. A. 10th Cir. Certiorari denied. Reported 
below: 497 F. 2d 1178.

No. 74-274. Parness  et  ux . v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 503 F. 2d 
430.

No. 74-276. National  Roof ing  Contractors  Assn , 
et  al . v. Brennan , Secretar y  of  Labor . C. A. 7th Cir. 
Certiorari denied. Reported below: 495 F. 2d 1294.

No. 74-287. Gables  by  the  Sea , Inc . v . Lee  et  al .
C. A. 5th Cir. Certiorari denied. Reported below: 498 
F. 2d 1340.
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No. 74-300. Rosen  v . Lawren ce . C. A. 5th Cir. 
Certiorari denied. Reported below: 498 F. 2d 910.

No. 74-301. Wash burn  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 500 F. 2d 575.

No. 74-310. Standard  Forge  & Axle  Co ., Inc . v . 
Equal  Empl oyment  Opport unity  Commis si on . C. A. 
5th Cir. Certiorari denied. Reported below: 496 F. 2d 
1392.

No. 74-316. Kern  v . Virginia . Sup. Ct. Va. Cer-
tiorari denied.

No. 74-321. Dunn  v . Immigra tion  and  Naturaliz a -
tion  Service . C. A. 9th Cir. Certiorari denied. Re-
ported below: 499 F. 2d 856.

No. 74-325. Rovne r  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 500 F. 2d 
1400.

No. 74-372. Schenker , aka  Shenker  v . United  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 497 F. 2d 1367.

No. 74-378. Gibson  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 500 F. 2d 854.

No. 74-396. Mathis  v . Alabam a . Sup. Ct. Ala. 
Certiorari denied. Reported below: 292 Ala. 732, 296 
So. 2d 764.

No. 74-392. Orrin  v . Simon , Secretar y of  the  
Treasury . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 162 U. S. App. D. C. 97, 497 F. 2d 684.

No. 74-394. Paterno  et  al . v . Unite d  State s ; and 
No. 74-406. Denti  v . Unite d  Stat es . C. A. 2d Cir. 

Certiorari denied: Reported below: 498 F. 2d 1396.
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No. 74-388. Casey  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 74-407. Infelice  v . United  States ; and
No. 74-5397. Garel li  v . Unite d  States . C. A. 7th 

Cir. Certiorari denied. Reported below: No. 74-407, 
500 F. 2d 1405; No. 74-5397, 500 F. 2d 1406.

No. 74-414. De  Veste  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-423. Provident  Life  Insurance  Co . et  al . v . 
Rese rve  Life  Insurance  Co . et  al . ; and

No. 74-617. Reserve  Life  Insurance  Co . et  al . v . 
Provid ent  Life  Insurance  Co . et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 499 F. 2d 715.

No. 74-427. Willi ams  v . Gagli ardi , U. S. Dist rict  
Judge . C. A. 2d Cir. Certiorari denied. Reported be-
low: 500 F. 2d 403.

No. 74-436. Medenica  v . Callaway , Secre tary  of  
the  Army . C. A. 5th Cir. Certiorari denied. Re-
ported below: 500 F. 2d 574.

No. 74-442. Ess ex , Admi nis trat rix  v . Vinal  et  al .
C. A. 8th Cir. Certiorari denied. Reported below: 499 
F. 2d 226.

No. 74-445. Haswe ll  v . Unite d States . Ct. Cl. 
Certiorari denied. Reported below: 205 Ct. Cl. 421, 500 
F. 2d 1133.

No. 74-461. Alexander  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 500 F. 2d 1.

No. 74-477. Lippman  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 492 F. 2d 314.

No. 74-484. Prince  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 496 F. 2d 1289.
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No. 74-493. Ohio  Civil  Right s Commiss ion  v . 
Lysyj , dba  Kent  Trailer  Park . Sup. Ct. Ohio. Cer-
tiorari denied. Reported below: 38 Ohio St. 2d 217, 313 
N. E. 2d 3.

No. 74^494. Kraus e  et  ux . v . Commis sio ner  of  In -
ternal  Reve nue . C. A. 6th Cir. Certiorari denied. 
Reported below: 497 F. 2d 1109.

No. 74-516. Stew art  v . Kyros  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 502 F. 2d 1161.

No. 74-539. Nichols  v . Woodw ard  & Lothrop , Inc . 
Ct. App. D. C. Certiorari denied. Reported below: 322 
A. 2d 283.

No. 74—550. Philadelphia  Anti -Poverty  Action  
Comm iss ion  (PAAC) et  al . v . Rizzo , Mayor  of  Phila -
delp hia , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 502 F. 2d 306.

No. 74—554. Parrigan  v . Paderick , Penit enti ary  
Superi ntendent . Sup. Ct. Va. Certiorari denied.

No. 74-555. Ishle r  v. Toledo  Bar  Assn . Sup. Ct. 
Ohio. Certiorari denied. Reported below: 39 Ohio St. 
2d 33, 313 N. E. 2d 818.

No. 74-559. Johnson  v . Florida . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 291 
So. 2d 67.

No. 74k562. Mahaley  et  al . v . Cuyahoga  Metro -
poli tan  Housing  Authority  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 500 F. 2d 1087.

No. 74-564. Vass allo  v . La Torr , Warden . C. A. 2d 
Cir. Certiorari denied.

No. 74-566. Reed  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.
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No. 74-568. Este p , a  minor , by  Stanley  v . Janler  
Plast ic  Mold  Corp . Sup. Ct. Ill. Certiorari denied. 
Reported below: 57 Ill. 2d 395,312 N. E. 2d 618.

No. 74-569. Ellis  v . Hawa ii . Sup. Ct. Hawaii. 
Certiorari denied. Reported below: 55 Haw. 458, 522 
P. 2d 460.

No. 74-570. Dean  v . Ford  Motor  Co. C. A. 9th Cir. 
Certiorari denied.

No. 74-581. Calif ornia  Moving  & Stora ge  Assn , 
et  al . v. Public  Util iti es  Commis si on  of  Calif ornia . 
Sup. Ct. Cal. Certiorari denied.

No. 74-582. Picard  v . Rhode  Island . Sup. Ct. R. I. 
Certiorari denied. Reported below: 113 R. I. 649, 324 
A. 2d 631.

No. 74-585. Stanji m  Co. et  al . v . Board  of  Revisi on  
of  Mahoning  Count y  et  al . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 38 Ohio St. 2d 233, 313 
N. E. 2d 14.

No. 74-589. Brown  v . Baylor  Univers ity  Medical  
Cente r  at  Dallas , Texas , et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 502 F. 2d 783.

No. 74-590. Kastn er , t /a  Libert y  Bell  Dis count , 
et  al . v. Pennsylvania  Departme nt  of  Transp orta -
tion . Pa. Commw. Ct. Certiorari denied. Reported 
below: 13 Pa. Commw. Ct. 525, 320 A. 2d 146.

No. 74-598. Education /Instruccion , Inc ., et  al . v . 
Moore , Chairm an , Capitol  Region al  Planning  
Agency  of  Conne cticu t , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 503 F. 2d 1187.

No. 74-600. La Turner  et  al . v . Burli ngto n  North -
ern , Inc ., et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 501 F. 2d 593.
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No. 74-608. Carey  et  al . v . O’Donnell  et  al . C. A. 
D. C. Cir. Certiorari denied. Reported below: 165 U. S. 
App. D. C. 46, 506 F. 2d 107.

No. 74-610. Northeast  Master  Executive  Counc il  
v. Civi l  Aeron auti cs  Board  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 165 U. S. App. D. C. 
36, 506 F. 2d 97.

No. 74-612. Pinnell  v. Arkan sas . Sup. Ct. Ark. 
Certiorari denied. Reported below: 256 Ark. 738, 512 
S. W. 2d 13.

No. 74-616. Peter s  et  al . v . Clark  et  al . Petition 
for certiorari before judgment to C. A. 5th Cir. Certio-
rari denied.

No. 74-625. Calvert  v . State  Admini strati ve  Board  
of  Elec tion  Laws  et  al . Ct. App. Md. Certiorari 
denied. Reported below: 272 Md. 659, 327 A. 2d 290.

No. 74k627. Nelso n v . South  Dakota . Sup. Ct. 
S. D. Certiorari denied. Reported below: S. D. , 
220 N. W. 2d 2.

No. 74-628. Liber ty  National  Life  Insur ance  Co . 
et  al . v. Battle , dba  Edgar  H. Battle  Funeral  Home , 
et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 493 F. 2d 39.

No. 74-629. Placid  Oil  Co . et  al . v . Louis iana  et  
al .; and

No. 74-638. Texaco  Inc . v . Louis iana  et  al . Sup. 
Ct. La. Certiorari denied. Reported below: 300 So. 2d 
154.

No. 74-639. Connecticut  et  al . v . Klarman  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 503 
F. 2d 29.
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No. 74-646. Reynolds  et  al . v . Paste r  et  al . Sup. 
Ct. Mo. Certiorari denied. Reported below: 512 S. W. 
2d 97.

No. 74—665. Ciaccio  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 506 F. 2d 
1398.

No. 74-5020. Carri ngton  v . Virgini a  State  Peni -
tent iary  Superi ntende nt . C. A. 4th Cir. Certiorari 
denied. Reported below: 493 F. 2d 1355.

No. 74—5072. Stewart  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Reported below: 10 Cal. 3d 902, 519 
P. 2d 568.

No. 74-5122. White  v . Massachus ett s . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: ----  
Mass.----,---- , and---- , 311 N. E. 2d 543, 547 and 550.

No. 74-5144. O’Brien  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 74^5146. Surle s v. Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 74r-5194. Chavers  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 294 So. 2d 489.

No. 74—5201. Owen s v . Cannon , Warden . C. A. 
7th Cir. Certiorari denied. Reported below: 497 F. 2d 
927.

No. 74-5209. Morrow  v . Illinois ; and
No. 74—5210. Mackins  v . Illi nois . App. Ct. Ill., 

1st Dist. Certiorari denied. Reported below: 17 Ill. 
App. 3d 24, 308 N. E. 2d 92.

No. 74-5218. Crump  v . Brantley , Warden . App. 
Ct. Ill., 1st Dist. Certiorari denied. Reported below: 
17 Ill. App. 3d 318, 307 N. E. 2d 651.
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No. 74-5233. Jones  v . Wainwri ght , Correc tions  
Direct or . C. A. 5th Cir. Certiorari denied. Reported 
below: 494 F. 2d 1184.

No. 74-5250. Hudspe th  v . Virgi nia . Sup. Ct. Va. 
Certiorari denied.

No. 74-5266. Locket t  v . Alabam a . C. A. 5th Cir. 
Certiorari denied. Reported below: 498 F. 2d 910.

No. 74—5283. Rodriguez -Preciado  v . Immi gration  
and  Naturalizati on  Servi ce . C. A. 9th Cir. Certio-
rari denied.

No. 74-5289. Krappats ch , Adminis trator  v . Capp s  
et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 498 F. 2d 910.

No. 74-5301. Ramir ez  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 498 F. 2d 1400.

No. 74-5310. Marsh all  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 499 F. 2d 76.

No. 74-5314. Lawrenc e v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 498 F. 2d 
1065.

No. 74-5315. Manjarres -Arce  v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 504 
F. 2d 426.

No. 73-5320. Baker  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 500 F. 2d 1402.

No. 74-5321. Brown  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 74-5328. Hallaway  v . United  States . C. A. 9th 
Cir. Certiorari denied.
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No. 74-5329. Scott  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 500 F. 2d 1401.

No. 74-5334. Garvey  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 74^5337. Martin -Mendo za  v . Immigra tion  and  
Naturalization  Service . C. A. 9th Cir. Certiorari de-
nied. Reported below: 499 F. 2d 918.

No. 74-5343. Gearin  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 2d 691.

No. 74-5366. Whitaker  et  al . v . United  Stat es . 
C. A. 3d Cir. Certiorari denied. Reported below: 503 
F. 2d 1400.

No. 74—5371. Willis  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 498 F. 2d 
1401.

No. 74-5378. Norton  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 504 F. 2d 342.

No. 74-5383. Willi ams  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 500 F. 2d 
1401.

No. 74-5391. Jones  et  al . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 500 F. 2d 
1403.

No. 74-5400. Graham  v . De Winter , Unite d  States  
Marshal . C. A. 1st Cir. Certiorari denied.

No. 74-5409. Cowles  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 503 F. 2d 67.

No. 74-5410. Robert s v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 503 F. 2d 598.
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No. 74-5412. Daniels  v . Alabama . C. A. 5th Cir. 
Certiorari denied.

No. 74^5418. Denson  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 74-5420. Hubbard  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 501 F. 2d 
1254.

No. 74-5432. Haygood  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 502 F. 2d 166.

No. 74-5434. Vill arreal  v . United  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 500 F. 2d 
1183.

No. 74—5438. Hall  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 505 F. 2d 736.

No. 74-5441. Mandujano  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 499 F. 2d 
370.

No. 74-5443. Vilkaitis  v . Maryland . Ct. App. Md. 
Certiorari denied.

No. 74-5465. Laughlin  v . Unite d States . C. A. 
D. C. Cir. Certiorari denied.

No. 74-5468. Magee  v . Superior  Court  of  Calif or -
nia , Count y  of  Santa  Clara , et  al . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 74-5518. Pembe rton  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 502 F. 2d 
784.

No. 74—5495. Funches  v . Alaba ma . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 53 Ala. App. 
330, 299 So. 2d 771.
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No. 74-5492. Snider  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 499 F. 2d 424.

No. 74-5529. Mc Har  v . Mc Hale . C. A. D. C. Cir. 
Certiorari denied.

No. 74-5542. Cook  v . Admin ist rator , Vete rans ’ Ad -
minis tratio n . C. A. 5th Cir. Certiorari denied. Re-
ported below: 495 F. 2d 1371.

No. 74-5545. Stone  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 74-5546. Norm an  v . Clanon , Medical  Facil ity  
Sup erint ende nt . Sup. Ct. Cal. Certiorari denied.

No. 74-5547. Carpe nter  v . Calif ornia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 74—5550. Moreno  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 511 S. W. 2d 273.

No. 74-5555. Mc Alister  et  al . v . Massachuse tts . 
Sup. Jud. Ct. Mass. Certiorari denied. Reported be-
low: ---- Mass.----- ,---- , and---- , 313 N. E. 2d 113, 869,
and 872.

No. 74-5557. Dodso n  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 74-5558. Myers , dba  Romyco  Stereo  v . Amp ex , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied.

No. 74-5561. Carter  v . Money  Tree  Co. C. A. 5th 
Cir. Certiorari denied. Reported below: 502 F. 2d 783.

No. 74-5569. Jones  v . Georgi a . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 232 Ga. 771, 208 S. E. 
2d 825.

No. 74-5578. Magee  v . Britt , Warden , et  al . Sup. 
Ct. Cal. Certiorari denied.
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No. 74—5582. Carrol  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 74—5590. Ves ter  v . North  Carolina . Ct. App. 
N. C. Certiorari denied. Reported below: 22 N. C. 
App. 16, 205 S. E. 2d 556.

No. 74-5592. Cosco v. Meacham , Warden , et  al . 
C. A. 10th Cir. Certiorari denied.

No. 74-5596. Shine  v . California . Ct. App. Cal., 
4th ’App. Dist. Certiorari denied.

No. 74-5601. Duarte  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 74r-5606. Ramir ez  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 40 
Cal. App. 3d 347, 114 Cal. Rptr. 916.

No. 74-441. Meie r  v . Boldt , U. S. Distri ct  Judge . 
C. A. 9th Cir. Certiorari denied. See Molinaro v. New 
Jersey, 396 U. S. 365 (1970).

No. 74—551. Lee  et  al . v . Arrow ood , Co -executor , 
et  ^l . C. A. 8th Cir. Certiorari denied. Mr . Justice  
Blackmun  took no part in the consideration or decision 
of this petition. Reported below: 500 F. 2d 138.

No. 74-586. Wainwri ght , Correc tions  Dire ctor , 
et  al . v. Means . Sup. Ct. Fla. Motion of respondent 
for leave to proceed in forma pauperis granted. Certio-
rari denied. Reported below: 299 So. 2d 577.

Rehearing Denied
No. 73-1823. Van  Gundy  et  al . v . Unite d  States , 

ante, p. 1004; and
No. 73-1824. New  Orleans  Book  Mart , Inc ., et  al . 

v. United  States , ante, p. 1007. Petitions for rehearing 
denied.
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No. 73-6847. Cous ino  v . Cousino , ante, p. 1019 ;
No. 74-187. Firs t  Ameri can  Bank  & Trust  Co . et  

al . v. Ellwei n , State  Examiner  and  Commis si oner , 
Departme nt  of  Banking  and  Financial  Insti tutions , 
et  al ., ante, p. 1026;

No. 74-419. Automotive  Chauffeurs , Parts  & 
Garag e Emplo yees , Local  Union  926, et  al . v . NAPA 
Pitts burgh , Inc ., ante, p. 1049;

No. 74—5032. Montgomery  et  al . v . Calif ornia , 
ante, p. 1057;

No. 74-5161. Gaskins  v . Titef lex  Employees  Col -
lective  Bargaining  Ass n ., ante, p. 1035;

No. 74-5168. Will iams  v . Dana  Corp ., ante, p. 1024;
No. 74—5240. Bryan  v . Unite d  States , ante, p. 1079;
No. 74—5254. Whitlow  v . Wainw right , Correc -

tions  Director , ante, p. 1036; and
No. 74-5269. Qadi r  v . Count y  of  Santa  Clara  et  

al ., ante, p. 1037. Petitions for rehearing denied.
Assignment Order

An order of The  Chief  Justi ce  designating and assign-
ing Mr. Justice Clark (retired) to perform judicial duties 
in the United States Court of Appeals for the Fourth 
Circuit during the month of January 1975, and for such 
additional time as may be required to complete unfinished 
business, pursuant to 28 U. S. C. §294 (a), is ordered 
entered on the minutes of this Court, pursuant to 28 
U. S. C. §295.

Januar y  20, 1975 *
Appeals Dismissed

No. 74r-5433. Kovach  v . Schuber t , Hospi tal  Super -
intendent . Appeal from Sup. Ct. Wis. dismissed for 

*Mr . Just ice  Douglas  took no part in the consideration or de-
cision of cases in which orders hereinafter reported were announced 
on this date, with the exception of No. 74-335, Pryba v. United States, 
infra, p. 1127.
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want of substantial federal question. Reported below: 
64 Wis. 2d 612,219 N. W. 2d 341.

No. 74-5710. Smith  v . Califor nia . Appeal from 
App. Dept., Super. Ct. Cal., County of Kern, dismissed 
for want of substantial federal question.

No. 74-5617. Nickens  v . Virginia . Appeal from 
Sup. Ct. Va. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.
Miscellaneous Orders

No. D-33. In  re  Disb arment  of  Mc Donald . It is 
ordered that Ronald F. McDonald, Jr., of Rockville, 
Md., be suspended from the practice of law in this 
Court and that a rule issue, returnable within 40 days, 
requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. D-34. In  re  Disb arment  of  Kerr . It is ordered 
the Elaine Worley Kerr, of Bailey’s Crossroads, Va., 
be suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring her 
to show cause why she should not be disbarred from the 
practice of law in this Court.

No. D-35. In  re  Disb arment  of  Raimondi . It is 
ordered that Thomas Paul Raimondi, of Baltimore, Md., 
be suspended from the practice of law in this Court 
and that a rule issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from 
the practice of law in this Court.

No. D-36. In  re  Disb arment  of  Bomst ein . It is 
ordered that Stanley J. Bomstein, of Baltimore, Md., 
be suspended from the practice of law in this Court 
and that a rule issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from 
the practice of law in this Court.
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No. D-37. In  re  Dis barm ent  of  Hankinson . It is 
ordered that Christopher Ker Hankinson, of Vienna, Va., 
be suspended from the practice of law in this Court 
and that a rule issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from 
the practice of law in this Court.

No. 73-1933. United  States  v . Citiz ens  & Southern  
Nation al  Bank  et  al . Appeal from D. C. N. D. Ga. 
[Probable jurisdiction noted, ante, p. 893.] Motion of 
the Solicitor General for additional time for oral argu-
ment granted and 15 additional minutes allotted for that 
purpose. Appellees also allotted 15 additional minutes 
for oral argument.

No. 74-8. O’Connor  v . Donaldson . C. A. 5th Cir. 
[Certiorari granted, ante, p. 894.] Motion of Texas et al. 
for leave to file a brief as amici curiae denied.

No. 74-5574. Willi ams  v . United  State s Dis trict  
Court  for  the  Northern  Distr ict  of  New  York . 
Motion for leave to file petition for writ of mandamus 
denied.

Probable Jurisdiction Noted
No. 74-337. Doran  v . Salem  Inn , Inc ., et  al . Ap-

peal from C. A. 2d Cir. Probable jurisdiction noted. 
Reported below: 501 F. 2d 18.

Certiorari Granted
No. 74-362. Inter coun ty  Construc tion  Corp , et  

al . v. Walter , Deputy  Commi ssi oner , Bureau  of  Em-
ployees ’ Compe nsation , U. S. Departm ent  of  Labor , 
et  al . C. A. D. C. Cir. Certiorari granted. Reported 
below: 163 U. S. App. D. C. 147, 500 F. 2d 815.

No. 74-653. Michi gan  v . Mosle y . Ct. App. Mich. 
Certiorari granted. Reported below: 51 Mich. App. 105, 
214 N. W. 2d 564.
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No. 74r-157. United  Housi ng  Foundation , Inc ., et  
al . v. Forman  et  al .; and

No. 74-647. New  York  et  al . v . Forman  et  al . 
C. A. 2d Cir. Certiorari granted, cases consolidated, and 
a total of one hour allotted for oral argument. Reported 
below: 500 F. 2d 1246.

No. 74-634. United  States  v . Nobles . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 501 F. 
2d 146.
Certiorari Denied. (See also No. 74-5617, supra.)

No. 73-2006. Colorado  Magnetic s , Inc ., dba  Sound  
Values , Inc ., et  al . v . Edwa rd  B. Marks  Music  Corp . 
C. A. 10th Cir. Certiorari denied. Reported below: 497 
F. 2d 285.

No. 74—81. Cochran  v . United  States ; and
No. 74—522. Hornsby  v . Unit ed  States . C. A. 5th 

Cir. Certiorari denied. Reported below: 496 F. 2d 
1072.

No. 74-250. Cole  v . Schles inge r , Secre tary  of  
Defen se , et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 494 F. 2d 141.

No. 74-261. C. R. Fedrick , Inc . v . State  Board  of  
Equalization  of  Calif ornia . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 38 Cal. App. 
3d 385, 120 Cal. Rptr. 434.

No. 74-283. Empris e  Corp . v . United  State s ;
No. 74-322. Poliz zi  et  al . v . United  States ; and
No. 74-323. Giordano  v . United  Stat es . C. A. 9th 

Cir. Certiorari denied. Reported below: 500 F. 2d 856.

No. 74-365. Whitted  v . North  Carolina . Ct. App. 
N. C. Certiorari denied. Reported below: 21 N. C. 
App. 649, 205 S. E. 2d 611.
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No. 74 446. Local  300, Laborers ’ Internati onal  
Union  of  North  America , et  al . v . Magallanes  et  al . 
Ct. App. Cal., 2d App. Dist. Certiorari denied. Re-
ported below: 40 Cal. App. 3d 809, 115 Cal. Rptr. 428.

No. 74-A91. Schnei der  v . United  State s ; and
No. 74-5608. Dace  v . United  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 502 F. 2d 897.

No. 74—526. Stolli ngs  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 506 F. 2d 
1398.

No. 74—530. Lawhon  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 499 F. 2d 352.

No. 74r-560. Rendon  et  al . v . Dis trict  of  Colum bia  
Board  of  Electi ons . Ct. App. D. C. Certiorari denied.

No. 74-565. Breier  et  al . v . Bence  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 501F. 2d 1185.

No. 74^618. Morse  v . Wils on , Warde n . C. A. 10th 
Cir. Certiorari denied. Reported below: 500 F. 2d 1264.

No. 74-624. Fenner  v . Strickl and . Sup. Ct. Neb. 
Certiorari denied. Reported below: 192 Neb. 114, 219 
N. W. 2d 229.

No. 74—626. Continent al  Illino is  National  Bank  
& Trust  Compa ny  of  Chicago  v . O’Brien  et  al . C. A. 
7th Cir. Certiorari denied.

No. 74-631. Eddie  Dassi n , Inc . v . East ern  Airlines , 
Inc . C. A. 9th Cir. Certiorari denied. Reported be-
low: 501F. 2d 74.

No. 74^644. Ass ociati on  of  Motio n  Pictur e  & Tele -
visi on  Producers , Inc ., et  al . v . Knopf  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
40 Cal. App. 3d 233,114 Cal Rptr. 782.
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No. 74-636. Pelli cci  v . Unit ed  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 504 F. 2d 1106.

No. 74-640. Econom ic  Resea rch  Analys ts , Inc ., 
et  al . v. O’Connell  ; and

No. 74-642. Economic  Researc h Analysts , Inc ., 
et  al . v. Hudak . C. A. 5th Cir. Certiorari denied. Re-
ported below: No. 74-640, 499 F. 2d 994; No. 74—642,499 
F. 2d 996.

No. 74—651. Brennan , Secretar y  of  Labor  v . Grey -
hound  Lines , Inc . C. A. 7th Cir. Certiorari denied. 
Reported below: 499 F. 2d 859.

No. 74-654. O’Dell  et  al . v . City  of  Chattanooga  
et  al . Sup. Ct. Tenn. Certiorari denied. Reported be-
low: 513 S. W. 2d 780.

No. 74-668. Selikof f  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 35 N. Y. 2d 227, 318 
N. E. 2d 784.

No. 74-672. City  of  Los Angeles  v . Aaron  et  al . 
Ct. App. Cal., 2d App. Dist. Certiorari denied. Re-
ported below: 40 Cal. App. 3d 471, 115 Cal. Rptr. 162.

No. 74-686. Loes er  v . Loese r . Ct. App. Ind. Cer-
tiorari denied. Reported below: ---- Ind. App.----- , 311 
N. E. 2d 636.

No. 74—695. Desk ins  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 512 S. W. 2d 520.

No. 74-697. Mahon ey  et  al . v . Philad elp hia  Hous -
ing  Authority . Pa. Commw. Ct. Certiorari denied. 
Reported below: 13 Pa. Commw. 243, 320 A. 2d 459.

No. 74-5005. Alexander  et  al . v . Calif ornia . Sup. 
Ct. Cal. Certiorari denied.
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No. 74-5103. Baker  v . Atki ns , Acti ng  Warden . 
C. A. 10th Cir. Certiorari denied.

No. 74-5245. Porter  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 497 F. 2d 
1006.

No. 74—5274. Hurst  et  al . v . Unit ed  Stat es . C. A. 
6th Cir. Certiorari denied. Reported below: 497 F. 2d 
923.

No. 74-5297. Woods  v . Virginia . Sup. Ct. Va. 
Certiorari denied.

No. 74—5350. Varfis  v . Richey , U. S. Dis trict  
Judge , et  al . C. A. D. C. Cir. Certiorari denied.

No. 74—5379. Milne , aka  Gordon  v . Unite d  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 498 
F. 2d 329.

No. 74-5384. Crook  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 502 F. 2d 1378.

No. 74-5394. Scales  v . Virginia . Sup. Ct. Va. 
Certiorari denied. Reported below: 214 Va. 728, 204 
S. E. 2d 273.

No. 74—5395. Howe s v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-5398. Styp man n  v . United  Stat es  Dis trict  
Court  for  the  Northern  Dis trict  of  Calif ornia  et  
al . C. A. 9th Cir. Certiorari denied.

No. 74-5401. Corum  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 74k5402. Coole y  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 501 F. 2d 
1249.
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No. 74-5408. Raven  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below : 500 F. 2d 728.

No. 74-5411. Malone  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 502 F. 2d 554.

No. 74-5430. Banks  v . United  States . C. A. 5th 
Cir. Certiorari denied.

No. 74—5448. Beamon  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Reported below: 298 So. 2d 376.

No. 74—5450. Teran  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 74—5452. Kochel  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied.

No.-74-5461. Kemp er  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below : 503 F. 2d 327.

No. 74—5470. Cochran  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 499 F. 2d 380.

No. 74^5485. Mayfi eld  v . Unite d State s . C. A. 
10th Cir. Certiorari denied.

No. 74-5490. Smith  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 503 F. 2d 
1037.

No. 74-5501. Rodrig uez  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 503 F. 2d 
1397.

No. 74-5503. Tubbs  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 503 F. 2d 1397.

No. 74-5508. Lincoln  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 74—5521. Romero  v . United  States . C. A. 9th 
Cir. Certiorari denied.
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No. 74—5528. Rodov ich  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 499 F. 2d 
358.

No. 74—5533. Talley  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied: Reported below: 505 F. 2d 731.

No. 74—5537. Tasby  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 504 F. 2d 332.

No. 74—5541. De Monti jo  v . United  Stat es . C. A. 
9th Cir. Certiorari denied.

No. 74-5605. Martin  v . Florida . C. A. 5th Cir. 
, Certiorari denied. Reported below: 500 F. 2d 1182.

No. 74-5610. Pill is  v . Russo , Judge , et  al . Sup. Ct. 
Va. Certiorari denied.

No. 74-5614. Harsany  v . Workmen ’s  Compe nsati on  
Appeal s  Board  et  al . C. A. 9th Cir. Certiorari denied.

No. 7445618. Cherry  v . Indiana . C. A. 7th Cir. 
Certiorari denied.

No. 74-5622. Englis h  v . Davis , Correct ions  Direc -
tor . Sup. Ct. Va. Certiorari denied.

No. 75-5626. Besser  v . Dunn , Judge , et  al . C. A. 
6th Cir. Certiorari denied.

No. 7445630. Willi ams  v . Estelle , Correcti ons  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported be-
low: 500 F. 2d 1183.

No. 74-5631. Henderson  v . Atkins , Acting  Warde n .
C. A. 10th Cir. Certiorari denied.

No. 744)640. Adkins  v . Florida . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 295 So. 2d 
120.
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No. 74-5649. Catan zari te  v . Mazurkiewi cz  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 503 
F. 2d 1400.

No. 74-5650. Bredy  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 74r-5652. Talle nt , aka  Osterhout , et  al . v . 
New  York . App. Div., Sup. Ct. N. Y., 4th Jud. Dept. 
Certiorari denied. Reported below: 44 App. Div. 2d 911, 
356 N. Y. S. 2d 238.

No. 74-29. Sykes  v . Maryl and ; and
No. 74-30. Fornaro  v . Maryland . Crim. Ct. Balti-

more City. Certiorari denied.
Mr . Justice  Brennan , with whom Mr . Justice  Stew -

art  and Mr . Just ice  Mars hall  join, dissenting.
Petitioners were convicted in Baltimore City District 

Court of showing unlicensed films in violation of the 
Maryland motion picture censorship statute, Md. Ann. 
Code, Art. 66A, §§ 1-26 (1970 and Supp. 1974), which re-
quires that films be licensed before exhibition and forbids 
the licensing of obscene films. Pursuant to § 6 (b) of the 
statute a film is “obscene” if, “when considered as a 
whole, its calculated purpose or dominant effect is sub-
stantially to arouse sexual desires, and if the probability 
of this effect is so great as to outweigh whatever other 
merits the film may possess.” The Criminal Court of 
Baltimore City affirmed both convictions, and the Mary-
land Court of Special Appeals and the Maryland Court 
of Appeals denied certiorari.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult
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Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting).

It is clear that, tested by that constitutional standard, 
the Maryland motion picture censorship statute, as it 
defines “obscene” in § 6 (b), is constitutionally overbroad 
and therefore invalid on its face. For the reasons stated 
in my dissent in Miller v. California, 413 U. S. 15, 47 
(1973), and because the judgments below were rendered 
after Miller, I would therefore reverse. In that circum-
stance, I have no occasion to consider whether the other 
questions presented merit plenary review. See Heller v. 
New York, 413 U. S. 483, 494 (1973) (Brennan , J., 
dissenting).

No. 74-222. Allre d  et  al . v . North  Carolina . Ct. 
App. N. C. Certiorari denied. Mr . Justice  Brennan  
and Mr . Justice  Marshall  would grant certiorari. Re-
ported below: 21 N. C. App. 229, 204 S. E. 2d 214.

No. 74-335. Pryba  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 163 U. S. App. 
D. C. 389, 502 F. 2d 391.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  
Stew art  and Mr . Justi ce  Marshall  join, dissenting.

Petitioner was convicted in the United States District 
Court for the District of Columbia of transporting ob-
scene films in interstate commerce in violation of 18 
U. S. C. § 1462 and of possessing such films with intent 
to distribute in violation of D. C. Code Ann. § 22-2001 
(1973). The Court of Appeals for the District of Co-
lumbia Circuit affirmed. 163 U. S. App. D. C. 389, 502 
F. 2d 391 (1974). Title 18 U. S. C. § 1462 provides in 
pertinent part:

“Whoever brings into the United States, or 
any place subject to the jurisdiction thereof, or 
knowingly uses any express company or other 
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common carrier, for carriage in interstate or foreign 
commerce—

“(a) any obscene, lewd, lascivious, or filthy book, 
pamphlet, picture, motion-picture film, paper, letter, 
writing, print, or other matter of indecent character;
or

“Whoever knowingly takes from such express 
company or other common carrier any matter or 
thing the carriage of which is herein made unlawful—

“Shall be fined not more than $5,000 or impris-
oned not more than five years, or both, for the first 
such offense and shall be fined not more than 
$10,000 or imprisoned not more than ten years, or 
both, for each such offense thereafter.”

District of Columbia Code Ann. § 22-2001 (1973) pro-
vides in pertinent part:

“(a)(1) It shall be unlawful in the District of 
Columbia for a person knowingly—

“(A) to sell, deliver, distribute, or provide, or 
offer or agree to sell, deliver, distribute, or provide 
any obscene, indecent, or filthy writing, picture, 
sound recording, or other article or representation;

“(E) to create, buy, procure, or possess any 
matter described in the preceding subparagraphs of 
this paragraph with intent to disseminate such 
matter in violation of this subsection.

“(e) A person convicted of violating subsection 
(a) or (b) of this section shall for the first offense 
be fined not more than $3,000 or imprisoned not 
more than one year, or both. A person convicted 
of a second or subsequent offense under subsection
(a) or (b) of this section shall be fined not less than
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$1,000 nor more than $5,000 or imprisoned not less 
than six months or more than three years, or both.”

It is my view that, “at least in the absence of distribution 
to juveniles or obtrusive exposure to unconsenting adults, 
the First and Fourteenth Amendments prohibit the State 
and Federal Governments from attempting wholly to 
suppress sexually oriented materials on the basis of 
their allegedly ‘obscene’ contents.” Paris Adult Theatre 
I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , J., 
dissenting).

It is clear that, tested by that constitutional standard, 
18 U. S. C. § 1462 and D. C. Code Ann. § 22-2001 (1973) 
are constitutionally overbroad and therefore facially in-
valid. For the reasons stated in my dissent in Miller v. 
California, 413 U. S. 15,47 (1973), I would therefore grant 
certiorari, and, since the judgment of the District of Co-
lumbia Court of Appeals was rendered after Miller, 
reverse.*  In that circumstance, I have no occasion to con-
sider whether the other questions presented merit plenary 
review. See Heller v. New York, 413 U. S. 483, 494 
(1973) (Brennan , J., dissenting).

Finally, it does not appear from the petition and 
response that the obscenity of the disputed materials 
was adjudged by applying local community standards. 
Based on my dissent in Hamling v. United States, 418 
U. S. 87, 141 (1974), I believe that, consistent with the 
Due Process Clause, petitioner must be given an opportu-
nity to have his case decided on, and to introduce evidence 
relevant to, the legal standard upon which his convictions 
have ultimately come to depend. Thus, even on its own 
terms, the Court should vacate the judgment below and 

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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remand for a determination whether petitioner should be 
afforded a new trial under local community standards.

Mr . Just ice  Douglas , dissenting.
It is occasionally suggested that the First Amendment, 

applied to the States through the Fourteenth, Stromberg 
n . California, 283 U. S. 359 (1931), has a more restricted 
meaning than when applied to the Federal Government. 
See Roth v. United States, 354 U. S. 476, 500-503 (1957) 
(Harlan, J., concurring in judgment in Alberts v. Cali-
fornia, 354 U. S. 476 (1957)). That view has never pre-
vailed and is not at issue in this case as the prohibition of 
the First Amendment against abridgment of speech and 
press precisely fits this federal prosecution and, in my 
view, should bar it. That is the view I expressed in 
Roth, supra, at 508-514 (dissenting), a position from 
which I have not retreated.

No. 74-353. Schubert , Hospi tal  Superi ntendent  
v. Kovach . Sup. Ct. Wis. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 64 Wis. 2d 612, 219 N. W. 2d 
341.

No. 74-384. Sprinkle , Acti ng  Warden , et  al . v . 
Maso n . C. A. 10th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
denied.

No. 74-536. Ballew  v . Alabama ; and
No. 74-537. Pierce  v . Alabama . Sup. Ct. Ala. Cer-

tiorari denied. Reported below: No. 74-536, 292 Ala. 
1460, 296 So. 2d 206; No. 74-537, 292 Ala. 473, 296 So. 
2d 218.

Mr . Justi ce  Brennan , with whom Mr . Just ice  Stew -
art  and Mr . Justice  Marshall  join, dissenting.

Petitioners were convicted of distributing or exhibiting 
allegedly obscene publications in violation of Ala. Code, 
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Tit. 14, § 374 (4)(1) (Supp. 1973), which provides as 
follows:

“Every person who, with knowledge of its con-
tents, . . . sells, exhibits or commercially distrib-
utes, . . . any obscene printed or written matter or 
material, other than mailable matter . . . shall be 
guilty of a misdemeanor ....”

As used in § 374 (4), “obscene” means:
“lewd, lascivious, filthy and pornographic and that 
to the average person, applying contemporary com-
munity standards, its dominant theme taken as a 
whole appeals to prurient interest.” §374 (3).

On appeal, the Alabama Court of Criminal Appeals 
affirmed the convictions. The Supreme Court of Ala-
bama granted certiorari in both cases and affirmed.

It is my view that, “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, § 374 (4), as it incorporates the defini-
tion of “obscene” of §374 (3), is constitutionally over-
broad and therefore invalid on its face. For the reasons 
stated in my dissent in Miller v. California, 413 U. S. 15, 
47 (1973), I would therefore grant certiorari and, since 
the judgments of the Supreme Court of Alabama were 
rendered after Miller, reverse the convictions. In 
that circumstance, I have no occasion to consider 
whether the other questions presented merit plenary 
review. See Heller v. New York, 413 U. S. 483, 494 
(1973) (Brennan , J., dissenting).
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Further, it does not appear from the petition or 
response in No. 74-536 that the obscenity of the dis-
puted materials was adjudged by applying local com-
munity standards. Based on my dissent in Handing v. 
United States, 418 U. S. 87, 141 (1974), I believe that, 
consistent with the Due Process Clause, petitioner Ballew 
must be given an opportunity to have his case decided on, 
and to introduce evidence relevant to, the legal standard 
upon which his conviction has ultimately come to depend. 
Thus, even on its own terms, the Court should vacate 
this judgment and remand for a determination whether 
petitioner Ballew should be afforded a new trial under 
local community standards.

No. 74-645. National  Right  to  Work  Legal  De -
fense  & Educati on  Foundation , Inc ., et  al . v . Inter -
national  Union , United  Automobile , Aerosp ace  & Ag -
ricul tural  Imple ment  Workers  of  America , et  al . 
C. A. D. C. Cir. Motion to defer consideration and certi-
orari denied. Reported below: See 376 F. Supp. 1060. 
Rehearing Denied

No. 73-1902. National  Independent  Coal  Opera -
tors  Assn . v . Brennan , Secretar y  of  Labor , ante, p. 
955;

No. 73-6856. Robinson  v . Jeff erso n  County  Board  
of  Educati on  et  al ., ante, p. 862;

No. 73-6991. Willi ams  v . Califor nia , ante, p. 1046;
No. 7-L-426. Joiner  et  al . v . City  of  Dallas  et  al ., 

ante, p. 1042;
No. 74-5132. Young  v . Unite d  States , ante, p. 1002; 

and
No. 74-5527. Bridge s v . Tenness ee , ante, p. 1097. 

Petitions for rehearing denied.

No. 74 44. Fahrig  et  al . v . Ledfo rd , Executor , ante, 
p. 967. Motion for leave to proceed further herein in 
forma pauperis granted. Petition for rehearing denied.



AMENDMENTS TO FEDERAL RULES OF CIVIL 
AND CRIMINAL PROCEDURE1

Effec tive  July  1, 1975

Section 3 of the Act of Jan. 2, 1975, Pub. L. 93-595, 
88 Stat. 1926, enacting the Federal Rules of Evidence 
and related amendments to the Federal Rules of Civil 
Procedure and Federal Rules of Criminal Procedure, pro-
vides as follows:

“Sec . 3. The Congress expressly approves the 
amendments to the Federal Rules of Civil Procedure, 
and the amendments to the Federal Rules of Crim-
inal Procedure, which are embraced by the orders 
entered by the Supreme Court of the United States 
on November 20, 1972,[2] and December 18, 1972,[3] 

xSee Reporter’s Note, 409 U. S. 1132. The full text of the Fed-
eral Rules of Evidence as prescribed by the Court, is set forth in 
H. R. Doc. No. 93-46, pp. 1-43 (1973), together with The  Chie f  
Just ice ’s  letter of submittal, id., at m.

2 The order of November 20, 1972, reads in pertinent part as set 
forth below. The full text of that order is printed in H. R. Doc. 
No. 93-46, supra, at v.
“Orde red :

“3. That subdivision (c) of Rule 30 and [Rule] 44.1 of the Fed-
eral Rules of Civil Procedure be, and they hereby are, amended . . . 
to read [as set forth, infra, at 1134, 1136].

“4. That subdivision (c) of Rule 32 of the Federal Rules of Civil 
Procedure be, and it hereby is, abrogated ....

“5. That Rules 26, 26.1, and 28 of the Federal Rules of Criminal 
Procedure be, and they hereby are, amended ... to read [as set 
forth, infra, at 1136].

“6. That The  Chie f  Just ice  be, and he hereby is, authorized to 
transmit the foregoing new rules and amendments to and abrogation 
of existing rules to the Congress at the beginning of its next regular

[Footnote 3 is on p. 1131^
1133
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and such amendments shall take effect on the one 
hundred and eightieth day beginning after the date 
of the enactment of this Act.”

The amendments to the Federal Rules of Civil Pro-
cedure 4 read as follows:

Rule 30. Depositions upon oral examination
(c) Examination and cross-examination; record of 

examination; oath; objections.—Examination and cross- 
examination of witnesses may proceed as permitted at 
the trial under the provisions of the Federal Rules of 
Evidence. The officer before whom the deposition is 
to be taken shall put the witness on oath and shall 
personally, or by someone acting under his direction 
and in his presence, record the testimony of the wit-
ness. The testimony shall be taken stenographically or 
recorded by any other means ordered in accordance 
with subdivision (b)(4) of this rule. If requested by 
one of the parties, the testimony shall be transcribed.

session, in accordance with the provisions of Title 18 U. S. C. § 3771 
and Title 28 U. S. C. §§ 2072 and 2075.”

3 The order of December 18, 1972, reads in pertinent part as set 
forth below. The full text of that order is printed in H. R. Doc. No. 
93-46, supra, at vin.
“Orde red :

“1. That Rule 43 of the Federal Rules of Civil Procedure, as 
amended by Order of this Court entered November 20, 1972, be, 
and it hereby is, further amended ... to read [as set forth, infra, 
at 1135],

“2. That The  Chie f  Just ice  be, and he hereby is, authorized to 
transmit the foregoing amendment of Rule 43 of the Federal Rules 
of Civil Procedure to the Congress at the beginning of its next regu-
lar session in accordance with the provisions of Title 28, U. S. C. 
§ 2072.”

4 For earlier publication of the Federal Rules of Civil Procedure 
and the amendments thereto, see 308 U. S. 645, 308 U. S. 642, 329 
U. S. 839, 335 U. S. 919, 341 U. S. 959, 368 U. S. 1009, 374 U. S. 
861, 383 U. S. 1029, 389 U. S. 1121, 398 U. S. 977, and 401 U. S. 
1017.
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All objections made at the time of the examination to 
the qualifications of the officer taking the deposition, 
or to the manner of taking it, or to the evidence pre-
sented, or to the conduct of any party, and any other 
objection to the proceedings, shall be noted by the 
officer upon the deposition. Evidence objected to shall 
be taken subject to the objections. In lieu of partici-
pating in the oral examination, parties may serve writ-
ten questions in a sealed envelope on the party taking 
the deposition and he shall transmit them to the officer, 
who shall propound them to the witness and record the 
answers verbatim.

Rule 32. Use of depositions in court proceedings 
[Subdivision (c) is abrogated.]

Rule J$. Taking of testimony
(a) Form.—In all trials the testimony of witnesses 

shall be taken orally in open court, unless otherwise 
provided by an Act of Congress or by these rules, the 
Federal Rules of Evidence, or other rules adopted by 
the Supreme Court.

[(b) Scope of examination and cross-examination] 
(Abrogated)

[(c) Record of excluded evidence] (Abrogated)
(d) Affirmation in lieu of oath.—Whenever under 

these rules an oath is required to be taken, a solemn 
affirmation may be accepted in lieu thereof.

(e) Evidence on motions.—When a motion is based 
on facts not appearing of record the court may hear 
the matter on affidavits presented by the respective 
parties, but the court may direct that the matter be 
heard wholly or partly on oral testimony or deposition.

(f) Interpreters.—The court may appoint an inter-
preter of its own selection and may fix his reasonable 
compensation. The compensation shall be paid out of 
funds provided by law or by one or more of the parties 
as the court may direct, and may be taxed ultimately 
as costs, in the discretion of the court.
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Rule 44-1- Determination of foreign law
A party who intends to raise an issue concerning 

the law of a foreign country shall give notice in his 
pleadings or other reasonable written notice. The court, 
in determining foreign law, may consider any relevant 
material or source, including testimony, whether or not 
submitted by a party or admissible under the Federal 
Rules of Evidence. The court’s determination shall be 
treated as a ruling on a question of law.

The amendments to the Federal Rules of Criminal 
Procedure 5 read as follows:
Rule 26. Taking of testimony

In all trials the testimony of witnesses shall be taken 
orally in open court, unless otherwise provided by an 
Act of Congress or by these rules, the Federal Rules of 
Evidence, or other rules adopted by the Supreme Court.

Rule 26.1. Determination of foreign law
A party who intends to raise an issue concerning the 

law of a foreign country shall give reasonable written 
notice. The court, in determining foreign law, may 
consider any relevant material or source, including testi-
mony, whether or not submitted by a party or admis-
sible under the Federal Rules of Evidence. The court’s 
determination shall be treated as a ruling on a question 
of law.

Rule 28. Interpreters
The court may appoint an interpreter of its own 

selection and may fix the reasonable compensation of 
such interpreter. Such compensation shall be paid out 
of funds provided by law or by the government, as the 
court may direct.

5 For earlier publication of the Federal Rules of Criminal Proce-
dure and the amendments thereto, see 327 U. S. 821, 335 U. S. 917, 
949, 346 U. S. 941, 350 U. S. 1017, 383 U. S. 1087, 389 U. S. 1125, 
401 U. S. 1025, 406 U. S. 979, 415 U. S. 1056, and 416 U. S. 1001.
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TIMES-PICAYUNE PUBLISHING CORP. 
v. SCHULINGKAMP

ON APPLICATION FOR STAY

No. A-1305. Decided July 29, 1974

Application for stay of Louisiana trial court’s order restricting 
media coverage of trials of defendants accused of committing 
highly publicized rape and murder is granted pending the timely 
filing and disposition of a petition for certiorari in this Court, 
where the order imposed pervasive restraints of uncertain dura-
tion, and where alternative means for protecting the defendants’ 
rights to a fair trial appear to have been available to the trial 
court.

Mr . Just ice  Powell , Circuit Justice.
This is an application for stay of an order of the Loui-

siana Criminal District Court for the Parish of Orleans 
restricting media coverage of the trials of two defendants 
accused of committing a highly publicized rape and mur-
der in the city of New Orleans. The applicant, a Loui-
siana corporation that owns and publishes two of the city’s 
daily newspapers, has asked that I stay that order pend-
ing filing and disposition of a petition for a writ of cer-
tiorari in this Court. Respondent, the Honorable Oliver 
P. Schulingkamp, has at my request filed a memorandum 
in opposition to the application. The record before me 
indicates a substantial possibility that the state court’s 
order is inconsistent with this Court’s decisions governing 
prior restraint of the news media and that continuance of 
the order pending consideration of a petition for a writ 

1301
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of certiorari would inflict irreparable harm. I therefore 
have granted the requested stay.

In April 1973, a young white nursing student was 
raped and murdered following her visit to an elderly 
patient living in one of the city’s public housing projects. 
Shortly thereafter, two Negro suspects were arrested and 
charged with the crime. The case immediately became 
the focal point in the media for a number of more gen-
eralized concerns. The state university program that 
prompted the student’s unescorted visit to the housing 
project was called into sharp question, as was the suf-
ficiency of law enforcement efforts in high-crime areas of 
New Orleans. The case also occasioned criticism of the 
criminal and juvenile justice systems.

Much of the initial publicity was directed toward one 
defendant, a 17-year-old with an apparently extensive his-
tory of juvenile offenses. Newspaper stories recounted 
in some detail the circumstances leading to his arrest and 
his subsequent alleged disclosure of the location where the 
victim’s body was recovered. Additionally, stories dwelt 
on his prior juvenile offenses. Almost all of the many 
newspaper references characterized him as a youth with a 
history of 43 juvenile arrests, the accuracy of which has 
since been disputed. Some newspaper accounts referred 
to his previous arrest on charges of murder and armed 
robbery without simultaneously revealing that those 
charges had been dropped for insufficient evidence. 
Others reported a psychiatric diagnosis of this defendant 
made several years earlier and apparently contained in 
the records of the juvenile probation officer.

Within a few days reports concerning the crime, the 
accused, and other related concerns ceased to be of banner 
importance. Stories became shorter and began to move 
from the first page to less prominent positions in the 
papers. Newspaper coverage appears to have ceased
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within some 10 days of the arrest and the papers appar-
ently published no stories about the defendants from the 
latter part of April until late January of the following 
year, when one subdued story announced the anticipated 
initiation of pretrial motions in the case.1

Some of the newspaper reporting that occurred in April 
can hardly be characterized as responsible journalism. 
Like many States, Louisiana maintains the confidentiality 
of the records of juvenile offenders. La. Rev. Stat. Ann. 
§ 13:1586.3 (Supp. 1974). The record does not indicate 
how reporters came into possession of some of their infor-
mation. Additionally, there appear to be inaccuracies or 
partial truths in matters that are of obvious importance.

1 Stories from the applicant’s newspapers were included in the 
defendant’s motion to restrict media coverage and have been made 
part of this application. They reveal that the crime obtained im-
mediate first-page banner coverage. On April 10, 1973, stories 
appeared that reported discovery of the victim’s body and the 
arrest of a juvenile in connection with the crime. By the next day, 
this defendant had been identified and front-page stories began to 
portray his history of juvenile arrests. The arrest of the second 
defendant received banner coverage on April 12, as did a report 
that allegedly linked property stolen from the victim to the posses-
sion of the first defendant. The following day first-page banner 
stories appeared purportedly detailing the first defendant’s juvenile 
record and his psychiatric diagnosis. One newspaper also ran a pic-
ture of him being escorted to arraignment with his hands cuffed 
behind his back. During that same period other stories dealt with 
more general topics, and many mentioned this defendant and his 
juvenile record.

Publicity began to subside around April 15 and ended a few 
days thereafter. The record does not disclose any subsequent 
newspaper accounts mentioning the defendants until the appearance 
on January 12, 1974, of a story reporting the expected initiation of 
routine pretrial motions in the case.

The record does not specifically reveal the nature and extent of 
radio and television reporting. I assume that its timing and intensity 
more or less paralleled that of the newspaper reporting.
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In March 1974, some 11 months after the crime 
and attendant extensive publicity, counsel for the de-
fendant who had received the most journalistic attention 
moved that the Criminal District Court for the Parish 
of Orleans impose restrictions on reporting of the case. 
The court granted the motion on June 17, 1974. The 
court’s order imposes a total ban on reporting of testi-
mony given in hearings on pretrial motions until after 
the selection of a jury and also places other selective 
restrictions on reporting before and during trial.

At the time the order was issued, the court appar-
ently contemplated only one trial. By its terms the 
order was to remain in effect until termination of the 
trial. The court later severed the defendants’ cases and 
ordered separate trials of the rape and murder charges 
against each. It made no modification of its media 
coverage order to reflect this changed circumstance. 
The applicant has represented that the court stated 
that the order would remain in effect until the termina-
tion of the last trial. Respondent has not contradicted 
this representation, and I assume it to be correct.

The applicant sought relief from both the lower fed-
eral courts and the state court system prior to addressing 
this application to me. After failing to obtain imme-
diate injunctive relief from the federal courts,2 the ap-
plicant asked the state court to vacate its order. That 
request was denied, as was a request that the court 
stay its order pending submission of application for

2 The United States District Court conducted a hearing at which 
it heard argument of counsel and the testimony of the respondent 
herein. Thereafter, the court determined that it should abstain 
from interfering with the state proceedings at that stage. The 
applicant noted an appeal from that decision and requested that the 
United States Court of Appeals for the Fifth Circuit stay the state 
court order pending appeal. A panel of the Fifth Circuit denied 
the request for a stay. Neither of these decisions is before me today.



TIMES-PICAYUNE PUB. CORP. v. SCHULINGKAMP 1305

1301 Opinion in Chambers

supervisory and remedial writs in the Louisiana Supreme 
Court. On July 9, 1974, the applicant sought writs of 
certiorari, review, prohibition, and mandamus, and a stay 
of the state trial court’s order in the Louisiana Supreme 
Court. That same day the Louisiana Supreme Court 
denied relief by a vote of four to three, stating that the 
“[s]howing made does not justify the relief demanded.” 
Following one more unsuccessful attempt to obtain an 
injunction in the United States District Court, the appli-
cant has requested that I, as Circuit Justice for the 
Fifth Circuit, stay the state court’s order pending this 
Court’s consideration of a petition for a writ of certiorari.

I have previously expressed my reluctance, in con-
sidering in-chambers stay applications, to substitute my 
view for that of other courts that are closer to the rele-
vant factual considerations that so often are critical to 
the proper resolution of these questions. Graves v. 
Barnes, 405 U. S. 1201, 1203 (1972). In my in-chambers 
opinion in that case, I articulated the general standards 
governing the grant of a stay application: there must 
be a reasonable probability that four members of the 
Court would consider the underlying issue sufficiently 
meritorious for the grant of certiorari or the notation 
of probable jurisdiction; there must be a significant pos-
sibility of reversal of the lower court’s decision; and 
there must be a likelihood that irreparable harm will 
result if that decision is not stayed. Ibid.

The question of the possibility of irreparable harm is 
particularly troublesome in this case. It presents a fun-
damental confrontation between the competing values of 
free press and fair trial, with significant public and private 
interests balanced on both sides. If the order is not 
stayed, the press is subjected to substantial prior restraint 
with respect to a case of widespread concern in the com-
munity. If, on the other hand, the order is stayed and 
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the press fails to act with scrupulous responsibility, 
the defendants’ constitutional right to a fair trial may 
be seriously endangered.

The challenged portions of the order of the Criminal 
District Court for the Parish of Orleans impose a total 
prohibition on publication of testimony adduced in pre-
trial hearings until after selection of a jury. Noting 
that extensive testimony would be required in consider-
ing the many pretrial motions, including motions to sup-
press an alleged confession and other evidence, the court 
specifically ordered “that the reporting of such testimony 
be deferred until after the jury has been selected in order 
to preclude the possibility of such testimony influencing, 
in any way, prospective jurors yet to be selected, and 
rendering more difficult the task of selecting said jurors.” 
In addition, the state court order imposes other selective 
restrictions on what may be published both before and 
during trial. These restrictions are aimed at the con-
tent of news reporting. The order requires that the 
media avoid publication of interviews with subpoenaed 
witnesses. It also prohibits publication of any of the 
defendants’ criminal records or discreditable acts or of 
any possible confessions or inculpatory statements unless 
made part of the evidence in the court record. The order 
forbids publication of any testimony stricken by the 
court unless identified as having been stricken and bars 
publication of any leaks, statements, or conclusions of 
guilt or innocence that might be expressed or implied 
by statements of the police, prosecuting attorneys, or 
defense counsel. Finally, the order prohibits any edi-
torial comment preceding or during trial “which tends 
to influence the Court, jury, or witnesses.” By its terms, 
the order remains in effect “until the conclusion of the 
trial. The court’s decision to continue the order dur-
ing pendency of all of the trials ensures that it will
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extend over an indefinite and possibly lengthy period 
of time.

The court’s order imposes significant prior restraints 
on media publication. As such, it would come to this 
Court “ ‘bearing a heavy presumption against its consti-
tutional validity.’ ” New York Times Co. v. United States, 
403 U. S. 713, 714 (1971); Organization for a Better 
Austin v. Keefe, 402 U. S. 415, 419 (1971); Bantam 
Books, Inc. n . Sullivan, 372 U. S. 58, 70 (1963); Near n . 
Minnesota ex rel. Olson, 283 U. S. 697 (1931). Decisions 
of this Court repeatedly have recognized that trials are 
public events. See, e. g., Sheppard n . Maxwell, 384 U. S. 
333, 349-350 (1966); Estes v. Texas, 381 U. S. 532, 541 
(1965); Craig v. Harney, 331 U. S. 367, 374 (1947). And 
“reporters . . . are plainly free to report whatever occurs 
in open court through their respective media.” Estes v. 
Texas, supra, at 541-542.

This Court also has shown a special solicitude for pre-
serving fairness in a criminal trial. “Legal trials are not 
like elections, to be won through the use of the meeting-
hall, the radio, and the newspaper.” Bridges v. Cali-
fornia, 314 U. S. 252, 271 (1941). See also Rideau n . 
Louisiana, 373 U. S. 723, 726 (1963); Irvin v. Dowd, 366 
U. S. 717 (1961). The task of reconciling First Amend-
ment rights with the defendant’s right to a fair trial 
before an impartial jury is not an easy one. This Court 
has observed in dictum that newsmen might be prohib-
ited from publishing information about trials if such 
restrictions were necessary to assure a defendant a fair 
trial. Branzburg v. Hayes, 408 U. S. 665, 685 (1972). 
There was no indication in that opinion, however, that 
the standards for determining the propriety of resort to 
such action would materially differ from those applied 
in other decisions involving prior restraints of speech and 
publication.
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I need only consider this question in the limited con-
text of an application for a stay. On the record before 
me, and certainly in the absence of any showing of an 
imminent threat to fair trial, I cannot say that the order 
of the state court would withstand the limitations that 
this Court has applied in determining the propriety of 
prior restraints on publication. Cf. United States v. 
Dickinson, 465 F. 2d 496 (CA5 1972). The state court 
was properly concerned that the type of news coverage 
described above might be resumed and might threaten 
the defendants’ rights to a fair trial. But the restraints 
it has imposed are both pervasive and of uncertain dura-
tion. They include limitations on the timing as well as 
the content of media publication, cf. Miami Herald Pub-
lishing Co. V. Tornillo, 418 U. S. 241 (1974). More-
over, the court has available alternative means for pro-
tecting the defendants’ rights to a fair trial.3

3 The court has already invoked several of these procedures. For 
example, portions of the court’s order prohibit members of the bar 
and other persons under the court’s supervision and control from 
making extrajudicial statements prior to the termination of trial. 
These prohibitions are not challenged here. Additionally, respondent 
has indicated his intention to sequester the juries. This will protect 
against many of the hazards that the selective restrictions on re-
porting during trial are designed to prevent.

Some other options may yet be used to protect the defendants’ 
rights. The defendant who sought the order apparently did not re-
quest that the pretrial hearings be closed to the public and press, 
and the court does not seem to have contemplated that possibility. 
As an initial matter, the court’s power to take such action is a ques-
tion governed by state law. Unlike some States, Louisiana does not 
appear to have a specific provision authorizing such action. Cf. Cal. 
Penal Code §868 (1970); Iowa Code §761.13 (1973); Mont. 
Rev. Codes Ann. §95-1202 (c) (1969). This Court has not been 
called upon to determine whether these provisions are constitu-
tional, and I express no view on that question. Of course, the 
court must conduct voir dire of the prospective jurors in these cases 
with particular care. Finally, the court retains the power to hold
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The issues underlying this case are important and diffi-
cult. Without anticipating my views on the merits, 1 
have concluded that this application satisfies the stand-
ards for the grant of a stay. Accordingly, I have decided 
to stay that portion of the order of the Louisiana Crim-
inal District Court that imposes direct limitations on 
media reporting pending the timely filing and disposition 
of a petition for a writ of certiorari in this Court.4

persons, including members of the media, in contempt in particular 
limited circumstances. See Craig v. Harney, 331 U. S. 367 (1947); 
Pennekamp v. Florida, 328 U. S. 331 (1946); Bridges v. California, 
314 U. S. 252 (1941).

4 The applicant has not questioned the portions of the court’s 
order that relate to the conduct of other persons, and this stay 
order does not affect them. My order is limited to the portion of 
the respondent’s order directed specifically to the news media. It 
does not, however, stay the portion of the court’s order prohibiting 
the use of electronic or mechanical equipment within the court 
during the trial or related proceedings.

The Reporters Committee for Freedom of the Press and the 
Vieux Carre Courier Publishing Co., as amici curiae, have requested 
additionally that I enjoin any court proceeding about which the 
press is prohibited from reporting pending final disposition of this 
case on the merits. I find that action to be unwarranted and unwise.
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EHRLICHMAN v. SIRICA et  al .

ON APPLICATION FOR STAY

No. A-93. Decided August 28, 1974

Application for stay of District Court’s order setting applicant’s 
criminal trial date, on alleged grounds that pretrial publicity 
precluded applicant’s receiving a fair trial in the venue at the 
time set and that he lacks sufficient time to prepare his defense, 
is denied. The responsibility for passing on a claim for a change 
of venue or delay in a trial because of prejudicial pretrial publicity 
calls for the exercise of the highest order of sound judicial dis-
cretion by the District Court, and doubts about the correctness 
of the order, particularly after the Court of Appeals has reviewed 
it and denied mandamus, do not constitute sufficient basis for 
contrary action by an individual Circuit Justice absent the most 
extraordinary circumstances. Denial of the application here indi-
cates no view on the issues presented, and any errors in the 
exercise of discretion in resolving those issues are subject to 
appellate review.

Mr . Chief  Justic e Burger , Circuit Justice.
This application comes before me as Circuit Justice 

for a stay of the District Judge’s order setting trial for 
September 30, 1974, of United States n . Mitchell, D. C. 
Crim. No. 74^110. Defendant Ehrlichman seeks this 
stay alleging that past and continuing prejudicial pub-
licity has made it impossible for him to receive a fair 
trial in this venue at the time now set, and that he will 
not have sufficient time to prepare his defense.

The trial had been set for September 9, 1974. When 
both the prosecution and defense asked for more time 
to prepare for trial the District Court denied the requests, 
and applicant, inter alia, petitioned for a writ of manda-
mus from the United States Court of Appeals for the 
District of Columbia Circuit to delay the trial. That 
court, sitting en banc, did not rule directly on the petition, 
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but instead remanded and recommended that the District 
Judge consider delaying the trial three or four weeks so 
all parties would have more time to prepare; one judge 
based his concurrence on prejudicial publicity as well. 
The District Judge then ordered the trial to be deferred 
for three weeks from September 9,1974.

The present application is presented to me, as Circuit 
Justice for the District of Columbia Circuit, to delay the 
start of the trial until January 1975. The application 
puts forth the same reasons as were before the Court of 
Appeals. The United States has filed a response oppos-
ing any further delay.

The function of a Circuit Justice in these circumstances 
is limited. It does not ordinarily encompass overseeing 
pretrial orders in pending criminal prosecutions. Such 
matters are essentially within the sound judicial discre-
tion of the trial judge who must be presumed to be in-
timately aware of the case at hand and other factors 
which bear upon the relief sought. Frohwerk n . United 
States, 249 U. S. 204 (1919); Goldsby n . United States, 
160 U. S. 70 (1895); Isaacs v. United States, 159 U. S. 
487 (1895).

The limited power of a court of appeals, whether by 
way of mandamus or in its supervisory function over 
trial courts, must be looked to as the primary source of 
relief since such courts are in closer touch with the facts 
and factors presented in the workings of the regular 
activities of the district courts within a circuit.

Here the Court of Appeals has denied mandamus re-
lief, but exercised something in the nature of a de facto 
supervisory function by remanding the issue to the Dis-
trict Court with intimations that some delay would be 
appropriate. It is only a coincidence that the location 
of this trial is in the same city as the seat of this Court, 
giving Members of this Court essentially the same ex-
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posure as that of the trial judge and the Court of Appeals 
to the pretrial publicity which forms a partial basis for 
the relief requested. Except for cases coming from the 
District of Columbia Circuit, a Justice of this Court is 
ordinarily far removed from the setting of the trial. 
General principles about the function of a Circuit Justice 
in a situation of this kind are not to be formed from such 
a unique setting. An individual Circuit Justice does not 
possess the supervisory powers of a court of appeals 
concerning the activities of the district courts within its 
circuit.

One course open in this setting and in light of the 
gravity of the claim of prejudicial pretrial publicity 
would be to refer this application to the full Court for 
action at the opening of the October 1974 Term on Octo-
ber 7. However, this in itself would defer starting of the 
trial to at least sometime in the latter half of October 
since neither party would be expected to go to trial im-
mediately following this Court’s action. To follow this 
course would have the operative effect of an additional 
stay of three or four weeks, assuming denial of the relief 
requested.

The responsibility for passing on a claim for change of 
venue or delay in a trial because of prejudicial pretrial 
publicity calls for the exercise of the highest order of 
sound judicial discretion by the District Court. Doubts 
about the correctness of a district court decision fixing 
a trial date in these circumstances, particularly after the 
Court of Appeals has reviewed the matter and denied an 
application for mandamus, are not sufficient to form a 
basis for contrary action by an individual Circuit Justice. 
The District Court bears responsibility commensurate 
with its authority in such matters, and only in the most 
extraordinary circumstances should an individual Circuit 
Justice intervene.
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The application for a stay is therefore denied, but this 
action is not to be taken as intimating any view what-
ever on the issues presented by the order of the District 
Court or the action of the Court of Appeals. The resolu-
tion of these issues should they arise after verdict must 
await the normal appellate processes. Sheppard v. Max-
well, 384 U. S. 333, 362 (1966).

Application denied.
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SOCIALIST WORKERS PARTY v. ATTORNEY 
GENERAL

ON APPLICATION FOR STAY

No. A-534. Decided December 27, 1974

Applicants, the Socialist Workers Party, its youth organization 
(YSA), and various individuals, brought an action against various 
Government officials for alleged interference in their political 
activities and sought an injunction, which the District Court 
granted, barring FBI agents and informants from attending or 
otherwise monitoring the YSA national convention. Except for 
upholding a bar against the FBI’s transmitting to the Civil Service 
Commission (CSC) the names of persons attending the conven-
tion, the Court of Appeals vacated the injunction, noting that the 
convention was open to anyone under age 29 and that the only 
investigative method would be the use of informants who would 
attend meetings as the public would and that any “chilling effect” 
on applicants’ rights was not sufficient to outweigh prejudice to 
the Government that compromising its informants would entail. 
Applicants apply for a stay of the Court of Appeals’ order and 
reinstatement of the District Court’s injunction. Held: Although, 
unlike the situation in Laird v. Tatum, 408 U. S. 1, applicants’ 
allegations of a “chilling effect” are sufficiently specific to satisfy 
Art. Ill’s jurisdictional requirements, nevertheless a stay would be 
improper, since the FBI has represented that it plans no disrup-
tive activity at the convention and will not transmit information 
to nongovernmental entities, and since interim relief against dis-
closure of delegates’ names to the CSC has been granted.

Mr . Justice  Marsh all , Circuit Justice.
This case is before me on an application to stay an 

order entered by a panel of the Court of Appeals for the 
Second Circuit, vacating in part an order of the District 
Court for the Southern District of New York. The Dis-
trict Court had granted a preliminary injunction against 
the Director of the Federal Bureau of Investigation and
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others, barring Government agents and informants from 
attending or otherwise monitoring the national conven-
tion of the Young Socialist Alliance (YSA), to be held 
in St. Louis, Mo., between December 28, 1974, and 
January 1, 1975. Applicants also seek to have the 
injunction of the District Court reinstated in full.

Applicants, the Socialist Workers Party, the YSA—the 
party’s youth organization—and several individuals, orig-
inally brought this action against various Government 
officials, seeking injunctive and monetary relief for 
alleged governmental interference in the political activi-
ties of the two organizations. In the course of preparing 
for trial on the merits, the applicants apparently learned 
that the FBI planned to monitor the YSA national con-
vention and to use confidential informants to gain infor-
mation about convention activities. They sought to 
enjoin the FBI, its agents, and its informants from “at-
tending, surveilling [sic], listening to, watching, or other-
wise monitoring,” the convention. After several hear-
ings, the District Court granted the injunction in the 
form requested by the plaintiffs. On an expedited 
appeal,1 the Court of Appeals vacated the District Court’s 
injunction in all respects except one: it barred the FBI 
from transmitting the names of persons attending the 
convention to the Civil Service Commission pending final 
determination of the action. For the reasons stated 
below, I have concluded that on the facts of this case, 
the extraordinary relief of a stay is not warranted.

1 Applicants object to the Court of Appeals’ treatment of the case 
as an appeal, after initially setting it as a motion for a stay. When 
the time is as short as it was in this case, of course, the difference 
between the two is very slight. The court’s determination that the 
District Court abused its discretion in ordering the injunction would 
appear to meet the standard of review for either a stay or the 
reversal of a preliminary injunction.
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I
The applicants argue that a stay is necessary to pro-

tect the First Amendment speech and association rights 
of those planning to attend the YSA convention. Sur-
veillance and other forms of monitoring, they claim, will 
chill free participation and debate, and may even dis-
courage some from attending the convention altogether. 
Beyond this, the applicants allege that the FBI has 
admitted that its agents or informants “intend to par-
ticipate in the convention debate posing as bona fide 
YSA members.”2 This “double agent” activity, the 
applicants claim, will result in “corruption of the demo-
cratic process” and consequent irreparable harm to the 
applicants and others who would participate in the 
convention.

The applicants further assert that granting the relief 
requested here will not result in injury to the FBI. The 
fact that the FBI has a duty to keep itself informed 
concerning the possible commission of crimes, applicants 
say, does not justify its permitting informants and agents 
to participate in the convention, since the YSA has not 
been shown to have engaged in illegal activities. They 
further claim that the risk that FBI informants will be-
come identifiable by their nonattendance at the conven-
tion is not sufficient to support the Court of Appeals’

2 Applicants argue that this admission, made after the District 
Court’s decision, significantly alters the balance of the equities in 
this case. However, the Government has represented that no FBI 
agents will attend the convention and that the informants who are 
members of the YSA will participate in the convention only in a 
manner consistent with their previous roles in the organization. The 
Government assured both the Court of Appeals and me that the 
FBI has authorized no disruptive activity at the YSA convention. 
To require informants who may be active members of the organiza-
tion to remain silent throughout the convention would render them 
as readily identifiable in some cases as an order excluding them.



SOCIALIST WORKERS PARTY v. ATTY GENERAL 1317

1314 Opinion in Chambers

order. While the applicants’ allegations evoke an un-
savory picture of deceit and political sabotage, the facts 
as characterized by the Court of Appeals suggest a less 
sinister view of the Government’s planned activities at the 
convention. The court noted that the convention would 
be open to anyone under the age of 29; that anyone could 
register; that even the “delegated” sessions would be 
open to anyone registered at the convention; that the Gov-
ernment planned no electronic surveillance or disruptive 
activity; and that the only investigative method would 
be the use of informants who would attend the meetings 
just as any member of the public would be permitted 
to do.

The Court of Appeals held that on the facts of this 
case, the chilling effect on attendance and participation 
at the convention was not sufficient to outweigh the 
serious prejudice to the Government of permanently 
compromising some or all of its informants. The 11th- 
hour grant or denial of injunctive relief would not be 
likely to have a significant effect on attendance at the 
convention, the court stated, and since the convention 
is to be open to the public and the press, the use of 
informants to gather information would not appear to 
increase appreciably the “chill” on free debate at the 
convention. In weighing the nature of the planned 
investigative activity, the justification for that activity, 
and the claimed First Amendment infringement in this 
case, the Court of Appeals determined that the balance 
of the equities tipped in favor of the Government and 
that a preliminary injunction was therefore improper.

II
This case presents a difficult threshold question— 

whether the applicants have raised a justiciable contro-
versy under this Court’s decision in Laird n . Tatum, 408 
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U. S. 1 (1972). In Laird, the plaintiffs protested sur-
veillance activities by the Army that were in many ways 
similar to those planned by the FBI in this case. The 
Court held, however, that the plaintiffs’ claim that the 
Army’s surveillance activities had a general chilling effect 
on them was not sufficient to establish a case or contro-
versy under Art. Ill of the Constitution.

The Government has contended that under Laird, a 
“chilling effect” will not give rise to a justiciable contro-
versy unless the challenged exercise of governmental 
power is “regulatory, proscriptive, or compulsory in 
nature,” and the complainant is either presently or pro-
spectively subject to the regulations, proscriptions, or 
compulsions that he is challenging. Id., at 11. In my 
view, the Government reads Laird too broadly. In the 
passage relied upon by the Government, the Court was 
merely distinguishing earlier cases, not setting out a 
rule for determining whether an action is justiciable or 
not. More apposite is the Court’s observation in Laird 
that the respondents’ claim was

“that they disagree with the judgments made by 
the Executive Branch with respect to the type and 
amount of information the Army needs and that the 
very existence of the Army’s data-gathering system 
produces a constitutionally impermissible chilling 
effect upon the exercise of their First Amendment 
rights.” Id., at 13.

Because the “chilling effect” alleged by respondents in 
Laird arose from their distaste for the Army’s assumption 
of a role in civilian affairs or from their apprehension 
that the Army might at some future date “misuse the 
information in some way that would cause direct harm 
to [them],” ibid., the Court held the “chilling effect” alle-
gations insufficient to establish a case or controversy.
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In this case, the allegations are much more specific: 
the applicants have complained that the challenged 
investigative activity will have the concrete effects of 
dissuading some YSA delegates from participating ac-
tively in the convention and leading to possible loss of 
employment for those who are identified as being in 
attendance. Whether the claimed “chill” is substantial 
or not is still subject to question, but that is a matter 
to be reached on the merits, not as a threshold jurisdic-
tional question. The specificity of the injury claimed 
by the applicants is sufficient, under Laird, to satisfy the 
requirements of Art. III.

Ill
Although the applicants have established jurisdiction, 

they have not, in my view, made out a compelling case 
on the merits. I cannot agree that the Government’s 
proposed conduct in this case calls for a stay, which, 
given the short life remaining to this controversy, would 
amount to an outright reversal of the Court of Appeals.

It is true that governmental surveillance and infiltra-
tion cannot in any context be taken lightly. The dan-
gers inherent in undercover investigation are even more 
pronounced when the investigative activity threatens to 
dampen the exercise of First Amendment rights. See 
DeGregory v. New Hamp. Atty. Gen., 383 U. S. 825 
(1966); Gibson v. Florida Legislative Comm., 372 U. S. 
539 (1963); NAACP v. Alabama, 357 U. S. 449 (1958). 
But our abhorrence for abuses of governmental investiga-
tive authority cannot be permitted to lead to an indis-
criminate willingness to enjoin undercover investigation 
of any nature, whenever a countervailing First Amend-
ment claim is raised.

In this case, the Court of Appeals has analyzed the 
competing interests at some length, and its analysis 
seems to me to compel denial of relief. As the court 
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pointed out, the nature of the proposed monitoring is 
limited, the conduct is entirely legal, and if relief were 
granted, the potential injury to the FBI’s continuing 
investigative efforts would be apparent. Moreover, as to 
the threat of disclosure of names to the Civil Service 
Commission, the Court of Appeals has already granted 
interim relief. On these facts, I am reluctant to upset 
the judgment of the Court of Appeals.3

As noted above, the Government has stated that it has 
not authorized any disruptive activity at the convention. 
In addition, the Government has represented that it has 
no intention of transmitting any information obtained at 
the convention to nongovernmental entities such as 
schools or employers. I shall hold the Government to 
both representations as a condition of this order. Accord-
ingly, the application to stay the order of the Court of 
Appeals and to reinstate the injunction entered by the 
District Court is

Denied.

3 This is especially true where, as here, the matter before me in-
volves a preliminary injunction granted without a full hearing on the 
merits. Much of the information before me is in dispute. The de-
nial of the stay in this case in no way affects the outcome of the case 
on the merits, which was filed in 1973 and is still pending in the 
District Court.
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NATIONAL LEAGUE OF CITIES et  al . v . 
BRENNAN, SECRETARY OF LABOR

ON APPLICATION FOR STAY

No. A-553. Decided December 31, 1974

Applicant States, municipalities, and others, which have brought 
suit challenging the constitutionality of the 1974 Amendments to 
the Fair Labor Standards Act, request, inter alia, a stay of pro-
visions that go into effect January 1, 1975, following the District 
Court’s denial of a preliminary injunction and dismissal of the 
complaint, which the court characterized as involving “a difficult 
and substantial question of law.” In view of various factors, 
including that court’s concern, the pervasive impact of its judg-
ment on all state and municipal governments, and the brevity of 
time, an order is entered granting the requested relief until the 
application can be presented to the full Court at the earliest 
convenient date.

See: 406 F. Supp. 826.

Mr . Chief  Justi ce  Burger , Circuit Justice.
This matter came to me as an individual Circuit 

Justice for the District of Columbia Circuit after the 
close of regular business hours of this Court on Tuesday, 
December 31, 1974, on a motion of the above-named 
applicants, States and municipalities, the National League 
of Cities, and the National Governors’ Conference. 
The application of said parties requests a stay of those 
parts of the 1974 Amendments to the Fair Labor Stand-
ards Act, Pub. L. 93-259, 88 Stat. 55, amending 29 
U. S. C. § 201 et seq., which go into effect January 1, 
1975, a stay of the regulations promulgated by the Secre-
tary of Labor, 29 CFR Part 553, 39 Fed. Reg. 44142, 
Employees of Public Agencies Engaged in Fire Protection 
or Law Enforcement Activities, including security per-
sonnel in correctional institutions of said States and 
municipalities, and an injunction against enforcement by 
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the Secretary of Labor, or by any other person in any 
federal court, to enforce parts of the said 1974 Amend-
ments to the above-described Act, which went into effect 
May 1, 1974.

The above-entitled case was filed in the United States 
District Court for the District of Columbia on Decem-
ber 12, 1974. A three-judge District Court was con-
vened and on Monday, December 30, 1974, heard argu-
ments on plaintiffs’ and plaintiff intervenors’ (all of 
whom, except for plaintiff intervenor State of California, 
are applicants on this application) application for a pre-
liminary injunction. Earlier today an order was entered, 
denying a preliminary injunction and dismissing the com-
plaint in the above-entitled action.

The three-judge District Court in denying the relief 
on the day after it heard arguments expressed the view 
that the complaint raised “a difficult and substantial 
question of law” but concluded that it was bound by 
this Court’s holding in Maryland n . Wirtz, 392 U. S. 183 
(1968).

In light of the pervasive impact of the judgment of the 
District Court on every state and municipal government 
in the United States, the novelty of the legal questions 
presented, the expressed concern of the District Court 
as to the substantiality of the constitutional questions 
raised, the brevity of time available to the District Court 
and to me as Circuit Justice, and the extent and nature of 
the injury to the applicants, it is not appropriate to take 
final action as an individual Justice.

Against this background, and balancing the injury to 
the contemplated enforcement of the regulations by the 
Secretary, against the injury to the applicants if they 
are ultimately successful, and sharing the doubts and 
concerns articulated by the District Court, I am not pre-
pared—less than five hours before the regulations of the
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Secretary become effective—to do more than enter an 
interim order granting the relief prayed for until the 
application can be presented to the full Court at the 
earliest convenient date. At that time the entire matter 
can be considered with the benefit of a response from 
the Solicitor General on behalf of the Secretary.

Accordingly, an order will be entered forthwith, grant-
ing the relief prayed for until further order of the Court 
and referring the application to the full Court.

The Solicitor General has been directed to file any 
response he desires to make on or before Wednesday, 
January 8, 1975.
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ADMINISTRATIVE PROCEDURE. See Interstate Commerce 
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ADMINISTRATIVE PROCEDURE ACT. See Interstate Com-
merce Commission ; Judicial Review.

ADVISING CLIENT NOT TO PRODUCE SUBPOENAED MA-
TERIAL. See Contempt.

AEROSPACE FASTENERS. See Constitutional Law, II, 4; III,
6.

AGENCY. See Federal Employers’ Liability Act, 2.
AGREEMENTS TO DROP INDICTMENT COUNTS. See Pro-

cedure, 4.
ALABAMA. See Constitutional Law, VI; Evidence; Federal- 

State Relations.
ALCOHOLIC BEVERAGES. See Constitutional Law, II, 2-3; 

III, 5.
ALIEN COMMUTERS. See Immigration and Nationality Act.
AMERICAN SEAMEN. See Constitutional Law, VI; Evidence; 

Federal-State Relations.
ANTI-INJUNCTION ACT. See Internal Revenue Code.
ANTITRUST ACTS. See also Procedure, 1.

1. Clayton Act—“Effects on commerce” theory—Want of proof.— 
“Effects on commerce” theory, whereby §§ 3 and 7 of Clayton Act 
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would be held to extend to acquisitions and sales having substantial 
effects on commerce, even if legally correct, fails here for want of 
proof, since respondents presented no evidence of effect on inter-
state commerce from use of asphaltic concrete in interstate high-
ways. Gulf Oil Corp. v. Copp Paving Co., p. 186.

2. Robinson-Patman Act—Local activities.—In face of longstand-
ing judicial interpretation of language of § 2 (a) of Clayton Act, as 
amended by Robinson-Patman Act, requiring that “either or any of 
the purchases involved in such [price] discrimination [be] in 
commerce,” as meaning that § 2 (a) applies only where “at least 
one of the two transactions which, when compared, generate a dis-
crimination . . . cross[es] a state line,” and continued congressional 
silence on subject, this Court is not warranted in extending § 2 (a) 
beyond its clear language to reach a multitude of local activities 
hitherto left to state and local regulation. Gulf Oil Corp. v. Copp 
Paving Co., p. 186.

3. Robinson-Patman and Clayton Acts—Material used in inter-
state highways—“Effects on commerce” theory.—“In commerce” 
language of § 2 (a) of Clayton Act, as amended by Robinson- 
Patman Act, and of §§ 3 and 7 of Clayton Act does not extend on 
an “effects on commerce” theory to petitioners’ sales and acquisitions 
with respect to a material sold for use in constructing interstate 
highways. Gulf Oil Corp. v. Copp Paving Co., p. 186.

4. Robinson-Patman and Clayton Acts—Material used in interr 
state highways—“In commerce.”—Fact that interstate highways are 
instrumentalities of commerce does not render petitioners’ conduct 
with respect to a material sold for use in constructing these high-
ways “in commerce” as a matter of law for purposes of § 2 (a) of 
Clayton Act, as amended by Robinson-Patman Act, and §§ 3 and 7 
of Clayton Act. Gulf Oil Corp. v. Copp Paving Co., p. 186.

APPEALS. See also Interstate Commerce Commission; Judicial 
Review; Jurisdiction; Procedure, 5.

1. Motor carrier—Certificate of public convenience and necessity— 
Conformity to authority sought—Remand.—Whether or not cer-
tificate of public convenience and necessity granted an appellant 
by Interstate Commerce Commission and erroneously set aside by 
District Court conformed to authority set forth in company’s appli-
cation, an issue not briefed or argued in this Court, should be 
considered by District Court on remand. Bowman Transp. v. Ark.- 
Best Freight System, p. 281.

2. Three-judge district court—Denial of injunctive relief—Court
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of appeals—Standing to sue.—When a three-judge district court 
denies plaintiff injunctive relief on grounds that, if sound, would 
have justified dissolution of court as to that plaintiff or a refusal 
to convene a three-judge court to begin with, review of denial is 
available in court of appeals; and since here three-judge District 
Court’s decision that complaint attacking constitutionality of Illinois 
automobile repossession and resale statutes was nonjusticiable for lack 
of “standing” was a ground upon which that court could have dis-
solved itself, leaving complaint’s disposition to single judge, Court 
of Appeals should determine “standing” issue, which this Court has 
no jurisdiction under 28 U. S. C. § 1253 to consider. Gonzalez v. 
Employees Credit Union, p. 90.

3. Three-judge District Court—Unconstitutionality of state unem-
ployment compensation procedures—Intervening changes in law.— 
Judgment of three-judge District Court holding that Connecticut 
“seated interview” procedures for assessing continuing eligibility for 
unemployment compensation benefits violated due process is vacated 
and case is remanded for reconsideration in light of intervening 
changes in Connecticut law. Fusari v. Steinberg, p. 379.

“ARBITRARY AND CAPRICIOUS’’ STANDARD OF REVIEW.
See Judicial Review, 1.

ARMED FORCES. See Constitutional Law, III, 2; V.

ASPHALTIC CONCRETE. See Antitrust Acts, 1, 3-4.

ASSOCIATIONAL RIGHTS. See Elections; Stays, 4.

ATTORNEYS. See Contempt.
AUTHORIZATION CARDS. See National Labor Relations Act, 2.
AUTOMOBILES. See Appeals, 2; Federal Employers’ Liability 

Act.
BANK ACCOUNTS. See Constitutional Law, III, 7.

BANK HOLDING COMPANY ACT. See Procedure, 1.

BANK MERGER ACT. See Procedure, 1.

BANKRUPTCY ACT. See also Constitutional Law, I; Justicia-
bility, 2; Tucker Act.

1. Priority wage claims—Trustee’s obligation to withhold taxes.— 
A trustee in bankruptcy for an employer is required by withhold-
ing provisions of Internal Revenue Code of 1954 and similar pro-
visions of New York City Administrative Code to withhold taxes 
from payment of priority claims for wages earned by employees 
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prior to employer’s bankruptcy, but unpaid at inception of bank-
ruptcy proceeding. Otte v. United States, p. 43.

2. Priority wage claims—Withholding taxes—Necessity for proofs 
of claim.—Proofs of claim by United States and New York City 
with respect to withholding taxes on priority wage claims of em-
ployees of bankrupt employer are not required. Since tax liability 
accrues only when wage is paid, and since wages subject to wage 
claims here, although earned before bankruptcy, were not paid prior 
thereto, so that bankrupt employer’s tax liability came into being 
only during bankruptcy, the taxes are not like debts of bankruptcy 
for which proofs of claim must be filed. Otte v. United States, 
p. 43.

3. Priority wage claims—Withholding-tax returns—Burden on 
estate.—Requiring trustee in bankruptcy for employer to withhold 
federal and New York City taxes from payment of priority claims 
for wages earned by employees prior to employer’s bankruptcy, but 
unpaid at inception of bankruptcy proceedings, and to report and 
file returns does not unduly burden administration of bankrupt 
estates so as to contravene spirit of Act, for burden is same as any 
employer, or receiver, arrangement debtor, or other fiduciary, with 
a like number of employees must bear; moreover, both Internal 
Revenue Code and New York City Administrative Code allow 
trustee to withhold taxes at a flat rate, thus facilitating tax com-
putation. Otte v. United States, p. 43.

4. Priority wage claims—Withholding-tax returns and reports.— 
From obligation of trustee in bankruptcy for employer to withhold 
taxes from payment of priority claims for wages earned by em-
ployees prior to employer’s bankruptcy, but unpaid at inception of 
bankruptcy proceeding, it follows that trustee is also required to 
prepare and submit to wage claimants and to taxing authorities 
reports and returns required of employers under §§6051 (a), 6001, 
and 6011 of Internal Revenue Code of 1954 and similar provisions 
of New York City Administrative Code. Otte v. United States, 
p. 43.

5. Withholding taxes—Second priority.—Federal and city with-
holding taxes are entitled, as are priority wage claims from which 
they emerge, to second priority of payment under § 64a (2) of Act. 
Such taxes are not within fourth priority under §64a(4), since 
they did not become due and owing by bankrupt but only after 
wage claims were paid following bankruptcy. Nor are such taxes 
entitled to first priority under § 64a (1), since they are not costs 
or expenses of administration of bankrupt estate, but are part of
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wage claims themselves and are carved out of payment of those 
claims. Otte v. United States, p. 43.
BANKRUPTCY CLAUSE. See Constitutional Law, I.
BANKS. See Procedure, 1.

BARS. See Constitutional Law, II, 2-3; III, 5.
BURDEN OF ASKING FOR UNION ELECTION. See National

Labor Relations Act, 2.
BUSINESS AND OCCUPATION TAXES. See Constitutional

Law, II, 4; III, 6.
CALIFORNIA. See Antitrust Acts.
CANADA. See Immigration and Nationality Act.
CANONS OF CONSTRUCTION. See Tucker Act, 2-3.

CARD MAJORITY. See National Labor Relations Act, 2.
CARRIERS. See Appeals, 1; Interstate Commerce Commission; 

Judicial Review.
CASE OR CONTROVERSY. See Federal Rules of Civil Pro-

cedure; Justiciability; Mootness; Stays, 4.
CERTIFICATES OF PUBLIC CONVENIENCE AND NECES-

SITY. See Appeals, 1; Interstate Commerce Commission; 
Judicial Review.

CERTIFICATES OF STATE APPELLATE COURT. See Juris-
diction.

CHANGE OF VENUE. See Stays, 3.
CHIEF WITNESSES. See Procedure, 4.

CHILLING EFFECT. See Stays, 4.
CIVIL RIGHTS ACT OF 1871.

State action—Electric utility—Termination of service.—Pennsyl-
vania is not sufficiently connected with respondent utility’s chal-
lenged termination of petitioner’s electric service for nonpayment 
allegedly without notice, hearing, and an opportunity to pay 
amounts due, to make respondent’s conduct attributable to State 
for purposes of Fourteenth Amendment in suit under Act, peti-
tioner having shown no more than that respondent was a heavily 
regulated privately owned public utility with a partial monopoly 
and that it elected to terminate service in a manner that Pennsyl-
vania Utility Commission found permissible under state law. Jack- 
son v. Metropolitan Edison Co., p. 345.
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CLAIMS AGAINST UNITED STATES. See Justiciability, 2;
Tucker Act, 2-3.

CLAIMS TOR TAXES. See Bankruptcy Act, 1-3, 5.

CLAIMS FOR WAGES. See Bankruptcy Act.
CLASS ACTIONS. See Federal Rules of Civil Procedure; Moot-

ness.
CLAYTON ACT. See Antitrust Acts; Procedure, 1.
COLLECTIVE BARGAINING. See National Labor Relations Act, 

2.
COLUMBUS, OHIO. See Constitutional Law, III, 3-4. 
COMMERCE. See Antitrust Acts; Federal-State Relations. 
COMMERCE CLAUSE. See Constitutional Law, II; III, 5-6; 

Jurisdiction.
COMMERCE WITH INDIAN TRIBES. See Constitutional Law, 

II, 2-3; III, 5.
COMMON LAW OF PARDONS. See Constitutional Law, V. 
COMMON-LAW STANDARD OF MALICE. See Procedure, 5. 
COMMUTATION OF SENTENCE. See Constitutional Law, V. 
COMMUTERS. See Immigration and Nationality Act. 
COMPETITION. See Antitrust Acts. 
COMPTROLLER OF THE CURRENCY. See Procedure, 1. 
CONDEMNATION. See Justiciability; Tucker Act. 
CONDITIONAL COMMUTATION OF SENTENCE. See Consti-

tutional Law, V.
CONGRESS. See Constitutional Law, II, 2-3.

CONNECTICUT. See Appeals, 3.
CONSCIENTIOUS OBJECTORS. See Internal Revenue Code.
CONSOLIDATED RAIL CORPORATION (CONRAIL). See 

Constitutional Law, I; Justiciability; Tucker Act.
CONSTITUTIONAL LAW. See also Appeals, 2-3; Civil Rights 

Act of 1871; Contempt; Elections; Federal-State Relations; 
Internal Revenue Code; Jurisdiction; Justiciability; Pro-
cedure, 3; Standing to Object; Stays, 2, 4; Tucker Act.

I. Bankruptcy Clause.
Uniformity requirement—Regional Rail Reorganization Act of 

1973 (Rail Act).—Rail Act does not contravene uniformity require-
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ment of Bankruptcy Clause. Regional Rail Reorganization Act 
Cases, p. 102.

II. Commerce Clause.
1. “Forward” contract for cotton—Refusal to enforce.—Missis-

sippi Supreme Court’s refusal to enforce “forward” contract 
between appellant Tennessee cotton merchant and appellee Missis-
sippi farmer on grounds that contract was wholly intrastate and 
that Mississippi courts could not be used to enforce contract as 
appellant was doing business in State without requisite certificate, 
contravened Commerce Clause, since cotton in instant transaction, 
though to be delivered to appellant at local warehouse, was to be 
there temporarily for sorting and classification for out-of-state 
shipment and was thus already in stream of interstate commerce. 
Allenberg Cotton Co. v. Pittman, p. 20.

2. Regulation of liquor in Indian country.—Congress has author-
ity under Art. I, § 8, of Constitution to regulate distribution of 
alcoholic beverages by establishments such as respondents’ bar, 
which was located on non-Indian land on outskirts of an unincorpo-
rated village within an Indian reservation. Such authority is ade-
quate, even though land was held in fee by non-Indians and persons 
regulated were non-Indians. United States v. Mazurie, p. 544.

3. Regulation of liquor in Indian country—Delegation of author-
ity.—Congress could validly delegate to an Indian reservation’s 
tribal council its authority under Art. I, § 8, of Constitution to 
regulate distribution of alcoholic beverages by establishments such 
as respondents’ bar, which was located on non-Indian land on out-
skirts of an unincorporated village within a reservation. Independ-
ent authority of Indian tribes over matters that affect internal 
and social relations of tribal life is sufficient to protect Congress’ 
decision to vest in tribal councils this portion of its own authority 
“to regulate Commerce . . . with the Indian tribes” under Art. I, 
§ 8. United States v. Mazurie, p. 544.

4. Washington business and occupation tax.—Washington’s busi-
ness and occupation tax is not repugnant to Commerce Clause, 
appellant out-of-state manufacturer, upon whose unapportioned 
gross receipts from sale of aerospace fasteners to its principal Wash-
ington customer tax was imposed, having made no showing of 
multiple taxation on its interstate business, tax being apportioned 
to activities taxed, all of which are intrastate. Standard Steel Co. 
v. Wash. Revenue Dept., p. 560.
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III. Due Process.

1. Durational residency requirement—Divorce.—Iowa durational 
residency requirement for divorce does not violate Due Process 
Clause of Fourteenth Amendment on asserted ground that it denies 
litigant opportunity to make individualized showing of bona fide 
residence and thus bars access to divorce courts. Even if appellant 
could make an individualized showing of physical presence plus 
intent to remain, she would not be entitled to divorce, for Iowa 
requires not merely “domicile” in that sense, but residence in State 
for one year. Moreover, no total deprivation of access to divorce 
courts but only delay in such access is involved here. Sosna v. 
Iowa, p. 393.

2. Male naval officers—Mandatory discharge.—Challenged legis-
lative classification, whereby naval officer with more than nine years 
of active service, who failed for a second time to be selected for 
promotion, was subject to a mandatory discharge under 10 U. S. C. 
§6382 (a), whereas if he had been a woman officer he would have 
been entitled under 10 U. S. C. § 6401 to 13 years of commissioned 
service before a mandatory discharge for want of promotion, is 
completely rational and does not violate Due Process Clause of 
Fifth Amendment. Schlesinger v. Ballard, p. 498.

3. Suspension from school—Property and liberty rights.—Students 
facing temporary suspension from a public school have property 
and liberty interests that qualify for protection under Due Process 
Clause of Fourteenth Amendment. Goss v. Lopez, p. 565.

4. Suspension from school—Required procedure.—Due process re-
quires, in connection with public school student’s suspension of 10 
days or less, that student be given oral or written notice of charges 
against him and, if he denies them, an explanation of evidence 
authorities have and an opportunity to present his version. Gen-
erally, notice and hearing should precede student’s removal from 
school, since hearing may almost immediately follow misconduct, 
but if prior notice and hearing are not feasible, as where student’s 
presence endangers persons or property or threatens disruption of 
academic process, thus justifying immediate removal from school, 
necessary notice and hearing should follow as soon as practicable. 
Goss v. Lopez, p. 565.

5. Vagueness of criminal statute—Introducing liquor into Indian 
country.—Title 18 U. S. C. § 1154, under which respondent bar 
operators were convicted of introducing spirituous beverages into 
Indian country, is not unconstitutionally vague. Given nature of
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bar’s location on non-Indian land on outskirts of an unincorporated 
village within Indian reservation and surrounding largely Indian 
population, statute was sufficient to advise respondents that their 
bar was not excepted from tribal regulation by virtue of being 
located in a non-Indian community. United States v. Mazurie, 
p. 544.

6. Washington business and occupation tax.—Imposition of Wash-
ington’s business and occupation tax on appellant out-of-state 
manufacturer’s unapportioned gross receipts from its sale of aero-
space fasteners to its principal Washington customer, does not 
violate due process as measure of tax bears a relationship to benefits 
conferred on appellant by State. Standard ’Steel Co. v. Wash. 
Revenue Dept., p. 560.

7. Writ of garnishment—Lack of hearing.—Georgia statute per-
mitting a writ of garnishment to be issued in pending suits on an 
affidavit of plaintiff or his attorney containing only conclusory 
allegations, prescribing filing of a bond as only method of dissolving 
garnishment, which deprives defendant of use of property in gar-
nishee’s hands pending litigation, and making no provision for an 
early hearing, violates Due Process Clause of Fourteenth Amend-
ment. North Georgia Finishing, Inc. v. Di-Chem, Ine., p. 601.

IV. Equal Protection of the Laws.
Durational residency requirement—Divorce.—Iowa durational 

residency requirement for divorce is not unconstitutional on alleged 
ground that it establishes two classes of persons and discriminates 
against those who have recently exercised their right to travel to 
Iowa. Appellant was not irretrievably foreclosed from obtaining 
some part of what she sought, and such requirement may reason-
ably be justified on grounds of State’s interest in requiring those 
seeking divorce from its courts to be genuinely attached to State, 
as well as of State’s desire to insulate its divorce decrees from 
likelihood of successful collateral attack. Sosna v. Iowa, p. 393.
V. Executive Pardoning Power.

Death sentence under Uniform Code of Military Justice—Com-
mutation to life imprisonment.—Conditional commutation to life 
imprisonment, without possibility of parole, of petitioner’s death 
sentence for murder under Art. 118 of UCMJ, was within Presi-
dent’s powers under Art. II, § 2, cl. 1, of Constitution to “grant 
Reprieves and Pardons for Offenses against the United States.” 
Since pardoning power derives from Constitution alone, it cannot 
be modified, abridged, or diminished by any statute, including Art.
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118, and Furman v. Georgia, 408 U. S. 238, did not affect such 
conditional commutation of petitioner’s sentence. Schick v. Reed, 
p. 256.

VI. First Amendment.
Freedom of speech—Injunction against picketing.—Alabama 

courts’ action in enjoining picketing of foreign-flag ship by peti-
tioner maritime unions which were protesting, as substandard, wages 
paid foreign crewmen who manned ship, violated no right con-
ferred upon petitioners by First and Fourteenth Amendments, 
because that action is well within that “broad field in which a 
State, in enforcing some public policy, whether of its criminal or 
its civil law, and whether announced by its legislature or its courts, 
could constitutionally enjoin peaceful picketing aimed at preventing 
effectuation of that policy.” American Radio Assn. v. Mobile S. S. 
Assn., p. 215.

VII. Sixth Amendment.
Selection of jury—Exclusion of women.—Requirement that petit 

jury be selected from a representative cross section of community, 
which is fundamental to jury trial guaranteed by Sixth Amend-
ment, is violated by systematic exclusion of women from jury 
panels, which in judicial district here involved amount to 53% of 
citizens eligible for jury service. Taylor v. Louisiana, p. 522.

CONTEMPT.
Lawyer—Advice to client not to produce subpoenaed material— 

Fifth Amendment.—A lawyer is not subject to penalty of contempt 
for advising his client, during trial of a civil case, to refuse on 
Fifth Amendment grounds to produce material demanded by a 
subpoena duces tecum when lawyer believes in good faith that 
material may tend to incriminate his client. To hold otherwise 
would deny constitutional privilege against self-incrimination means 
of its own implementation, since when a witness is so advised 
advice becomes an integral part of protection accorded witness by 
Fifth Amendment. Maness v. Meyers, p. 449.

CONTRACTS. See Constitutional Law, II, 1; Jurisdiction.

CONVENTION DELEGATES. See Elections; Procedure, 2.

“CONVEYANCE TAKING.’’ See Justiciability, 1; Tucker Act,
1, 3.

CORPORATIONS. See Constitutional Law, II, 1; Jurisdiction.
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COTTON FARMERS. See Constitutional Law, II, 1; Jurisdic-
tion.

COTTON MERCHANTS. See Constitutional Law, II, 1; Juris-
diction.

COURT OF CLAIMS. See Justiciability, 2; Tucker Act.
COURTS-MARTIAL. See Constitutional Law, V.
COURTS OF APPEALS. See Appeals, 2.

CREDENTIALS CONTESTS. See Elections; Procedure, 2.
CRIMINAL LAW. See Constitutional Law, III, 5; V; VII; Pro-

cedure, 3-4; Standing to Object; Stays, 2-3.
CROSS SECTION OF THE COMMUNITY. See Constitutional 

Law, VII; Standing to Object.
DAILY ALIEN COMMUTERS. See Immigration and Nationality 

Act.
DAMAGES. See Procedure, 5.
DAMAGE TO REPUTATION. See Constitutional Law, III, 3.

DEATH SENTENCES. See Constitutional Law, V.
DELAY IN TRIAL. See Stays, 3.

DELEGATES. See Elections; Procedure, 2.
DELEGATION OF AUTHORITY. See Constitutional Law, II, 3.

DEMOCRATIC NATIONAL CONVENTION. See Elections; Pro-
cedure, 2.

DEMOCRATIC PARTY GUIDELINES. See Elections; Proce-
dure, 2.

DENIAL OF INJUNCTIVE RELIEF. See Appeals, 2.
DEPRIVATION OF LIBERTY. See Constitutional Law, III, 3-4, 

7.
DEPRIVATION OF PROPERTY. See Constitutional Law, III, 

3-4.
DIRECT APPEALS. See Appeals, 2.

DIRECTED VERDICTS. See Procedure, 5.
DISCLOSURES BY PROSECUTION. See Procedure, 4.

DISCRETION. See Stays, 3.
DISCRIMINATION. See Constitutional Law, III, 2.

DISMISSALS. See Procedure, 1-2, 5.
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DISTRIBUTION OF ALCOHOLIC BEVERAGES. See Constitu-
tional Law, II, 2-3; III, 5.

DISTRICT COURTS. See Appeals; Judicial Review, 1; Stays, 1.
DIVORCE. See Constitutional Law, III, 1; IV; Federal Rules of 

Civil Procedure; Mootness.
DOING BUSINESS. See Constitutional Law, II, 1; Jurisdiction.

DOMESTIC RELATIONS. See Constitutional Law, III, 1; IV;
Federal Rules of Civil Procedure; Mootness.

DROPPING OF INDICTMENT COUNTS. See Procedure, 4.

DUE PROCESS. See Appeals, 3; Civil Rights Act of 1871; Con-
stitutional Law, III.

DURATIONAL RESIDENCY REQUIREMENTS. See Constitu-
tional Law, III, 1; IV; Federal Rules of Civil Procedure; 
Mootness.

EARLY HEARINGS. See Constitutional Law, III, 7.

“EFFECTS ON COMMERCE’’ THEORY. See Antitrust Acts, 
1,3.

ELECTIONS. See also Procedure, 2.
National Party Convention—Selection of delegates—State system 

as against Party guidelines.—In selection of candidates for national 
office a National Party Convention serves pervasive national inter-
est, which is paramount to any interest of a State in protecting 
integrity of its electoral process, and Illinois Circuit Court erred 
in enjoining petitioners, who had been selected by National Demo-
cratic Party Credentials Committee, from acting as Illinois dele-
gates at 1972 National Convention, as against respondent rival 
delegates, who had been elected in state primary election, since 
such injunction abridged associational rights of petitioners and 
their Party and Party’s right to determine composition of its 
National Convention in accordance with Party standards. Cousins 
v. Wigoda, p. 477.

ELECTRIC UTILITIES. See Civil Rights Act of 1871.
ELIGIBILITY FOR UNEMPLOYMENT COMPENSATION. See

Appeals, 3.
EMINENT DOMAIN. See Justiciability, 2; Tucker Act.
EMPLOYER AND EMPLOYEES. See Bankruptcy Act, 1-4; Fed-

eral Employers’ Liability Act; National Labor Relations 
Act, 2.
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ENFORCEMENT OF CONTRACTS. See Constitutional Law, II, 
1; Jurisdiction.

ENGLISH COMMON LAW OF PARDONS. See Constitutional 
Law, V.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, 
III, 2; IV.

“EROSION TAKING.’’ See Justiciability, 2; Tucker Act, 2.
EVIDENCE. See also Antitrust Acts, 1; Constitutional Law, III, 

4; Federal-State Relations; Privacy; Procedure, 5.
Sufficiency—Question for state courts.—Petitioner maritime 

unions’ contention that record in state action to enjoin petitioners’ 
picketing of foreign-flag ship protesting substandard wages paid 
foreign crewmen who manned ship, fails to support conclusion that 
there was a substantial question whether picketing constituted 
“wrongful interference” with business of respondents, an association 
representing stevedores, and a shipper, is without merit. Question 
whether evidence is sufficient to make out a cause of action created 
by state law and tried in state courts is a matter for decision by 
those courts. American Radio Assn. v. Mobile S. S. Assn., p. 215.
EXCLUSION OF WOMEN FROM JURIES. See Constitutional

Law, VII; Standing to Object.
EXCLUSIVE-DEALING ARRANGEMENTS. See Antitrust Acts.
EXECUTIVE PARDONING POWER. See Constitutional Law, V.
EXHAUSTION OF REMEDIES. See Procedure, 3.

FAILURE TO BE PROMOTED. See Constitutional Law, III, 2.

FAIR CROSS SECTION OF THE COMMUNITY. See Constitu-
tional Law, VII; Standing to Object.

FAIR LABOR STANDARDS ACT. See Stays, 1.

FAIR TRIALS. See Stays, 2-3.
“FALSE LIGHT” THEORY. See Privacy; Procedure, 5.
FARMWORKERS. See Immigration and Nationality Act.
FEDERAL BUREAU OF INVESTIGATION. See Stays, 4.

FEDERAL EMPLOYERS’ LIABILITY ACT.
1. “While employed”—Lack of requirements.—District Court’s find-

ings that petitioner employee of trucking company worked most of 
time on respondent railroad’s premises and that respondent’s em-
ployees were responsible for checking safety conditions on railroad 
cars showed only that two companies’ operations were closely re- 
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lated, not that respondent’s employees supervised operation of 
unloading automobiles from respondent’s railroad car to trucking 
company’s auto trailer, and consequently FELA’s “while employed” 
requirement remains unsatisfied even under proper test. Kelley v. 
Southern Pacific Co., p. 318.

2. “While employed”—Lack of requirements.—“While employed” 
language of FELA requires not only that FELA plaintiff be an 
agent of rail carrier but carrier’s servant, and here District Court 
erred in holding that petitioner employee of trucking company 
(who according to court’s findings was neither a borrowed servant 
of respondent railroad nor a dual servant of respondent and truck-
ing company) came within coverage of FELA, since those findings 
also did not establish a master-servant relationship between re-
spondent and trucking company that would be necessary to render 
petitioner a subservant of railroad. Nor was District Court’s con-
clusion that respondent was “responsible” for operation of unloading 
automobiles from respondent’s railroad car to trucking company’s 
auto trailer tantamount to a finding that railroad controlled or had 
right to control physical conduct of trucking company employees 
like petitioner in unloading operation. Kelley v. Southern Pacific 
Co., p. 318.

FEDERAL QUESTIONS. See Jurisdiction.
FEDERAL RESERVE BOARD. See Procedure, 1.

FEDERAL RULES OF CIVIL PROCEDURE. See also Mootness.
Rule 23 (<z)—Class action—Named representative—Protection of 

class.—Test of Rule 23 (a) that named representative in a class 
action “fairly and adequately protect the interests of the class,” 
is met here in appellant’s class action challenging constitutionality 
of Iowa’s durational residency requirement for divorces, even though 
appellant had long since satisfied such requirement by time case 
reached this Court, where it is unlikely that segments of class 
represented would have interests conflicting with appellant’s, and 
interests of class have been competently urged at each level of 
proceeding. Sosna v. Iowa, p. 393.

FEDERAL-STATE RELATIONS. See also Antitrust Acts, 2;
Constitutional Law, II, 1; VI; Elections; Evidence; Jurisdic-
tion; Procedure, 3.

Picketing of foreign ships—National Labor Relations Act—Non-
pre-emption of state-court jurisdiction.—Jurisdiction of Alabama 
courts over action by respondents, an association representing 
stevedoring companies, and a shipper, seeking injunctive relief
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against picketing of foreign-flag ship by petitioner maritime unions 
which were protesting, as substandard, wages paid foreign crewmen 
who manned ship, was not pre-empted by NLRA. American 
Radio Assn. v. Mobile S. S. Assn., p. 215.

FEMALE JURORS. See Constitutional Law, VII.

FEMALE NAVAL OFFICERS. See Constitutional Law, III, 2.

FIFTH AMENDMENT. See Constitutional Law, III, 2; Con-
tempt; Justiciability, 2; Tucker Act.

FINAL SYSTEM PLAN. See Constitutional Law, I; Justicia-
bility; Tucker Act.

FIREMEN. See Stays, 1.

FIRST AMENDMENT. See Constitutional Law, VI; Elections; 
Internal Revenue Code; Stays, 2, 4.

FOREIGN COMMERCE. See Federal-State Relations.
FOREIGN CORPORATIONS. See Constitutional Law, II, 1; 

Jurisdiction.
FOREIGN-FLAG SHIPS. See Constitutional Law, VI; Evidence; 

Federal-State Relations.
“FORWARD” CONTRACTS. See Constitutional Law, II, 1; 

Jurisdiction.
FOURTEENTH AMENDMENT. See Appeals, 3; Civil Rights 

Act of 1871; Constitutional Law, III, 1, 3-4, 7; IV; VI; VII; 
Elections; Standing to Object.

FREEDOM OF ASSOCIATION. See Elections; Stays, 4.

FREEDOM OF RELIGION. See Internal Revenue Code.
FREEDOM OF SPEECH. See Constitutional Law, VI; Stays, 4.
FREEDOM OF THE PRESS. See Stays, 2.

GARNISHMENT. See Constitutional Law, III, 7.
GEORGIA. See Constitutional Law, III, 7.

GOOD-FAITH LEGAL ADVICE. See Contempt.
GOVERNMENTAL INFILTRATION OR SURVEILLANCE. See 

Stays, 4.
“GREEN CARDS.” See Immigration and Nationality Act.
GROSS RECEIPTS TAXES. See Constitutional Law, II, 4;

III, 6.
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GUIDELINES. See Elections; Procedure, 2.

HABEAS CORPUS. See Procedure, 3.

HEARING EXAMINERS. See Interstate Commerce Commission;
Judicial Review.

HEARINGS. See Constitutional Law, III, 3-4, 7.
HIGHWAYS. See Antitrust Acts, 1, 3-4.
“HOT PLANTS.’’ See Antitrust Acts, 3-4.
ILLINOIS. See Elections; Procedure, 2.
ILLINOIS COMMERCIAL CODE. See Appeals, 2.

ILLINOIS MOTOR VEHICLE CODE. See Appeals, 2.
IMMIGRATION AND NATIONALITY ACT.

Alien commuters—“Special immigrants.”—Alien commuters are 
immigrants who are “lawfully admitted for permanent residence,” 
and are “returning from a temporary visit abroad” when they 
enter United States, and this “special immigrant” classification is 
applicable to both daily and seasonal commuters. This has long 
been administrative construction of statute in context of alien com-
muters, a factor which must be accorded great weight when, as 
here, Congress has considered subject and has not seen fit to alter 
administrative practice. Saxbe v. Bustos, p. 65.
IMPARTIAL JURY TRIALS. See Constitutional Law, VII;

Standing to Object.
INCOME TAXES. See Bankruptcy Act; Internal Revenue Code.
“IN COMMERCE.’’ See Antitrust Acts, 2, 4.
INDIAN COUNTRY. See Constitutional Law, II, 2-3; III, 5.

INDICTMENTS. See Procedure, 4.

INFORMANTS. See Stays, 4.

INJUNCTIONS. See Appeals, 2; Constitutional Law, VI; Fed-
eral-State Relations; Internal Revenue Code.

INSTALLMENT CONTRACTS. See Appeals, 2.

INTERIM RELIEF. See Stays, 1.
INTERNAL REVENUE CODE. See also Bankruptcy Act.

Anti-Injunction Act—Withholding—Conscientious objectors.—Anti-
Injunction Act, 26 U. S. C. §7421 (a), which prohibits suits “for 
the purpose of restraining the assessment or collection of any 
tax,” bars injunctive relief on First Amendment grounds against 
withholding income taxes from portion of appellee conscientious
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objectors’ wages deemed allocable to military expenditures; and 
since appellees concededly cannot show that Government would 
not prevail in a refund action, they do not qualify for judicial 
exception from § 7421 (a) under rules prescribed by Enochs v. 
Williams Packing & Navigation Co., 370 U. S. 1. United States 
v. American Friends Service Com., p. 7.
INTERSTATE COMMERCE. See Antitrust Acts, 1, 4; Consti-

tutional Law, II, 1, 4; III, 6; Federal-State Relations; Juris-
diction.

INTERSTATE COMMERCE ACT. See Interstate Commerce 
Commission; Judicial Review.

INTERSTATE COMMERCE COMMISSION. See also Appeals, 1;
Judicial Review.

Motor carriers—Certificates of public convenience and necessity— 
ICC’s approach—Divergence from hearing examiners.—In granting 
appellant motor carriers’ applications for certificates of public con-
venience and necessity over opposition of appellee competing car-
riers, ICC was entitled to take an approach, divergent from that 
of its hearing examiners, favoring added competition among car-
riers. Bowman Transp. v. Ark.-Best Freight System, p. 281.
INTERSTATE HIGHWAYS. See Antitrust Acts, 1, 3-4.

INTERVENING CHANGES IN LAW. See Appeals, 3.

INTERVENING DECISIONS. See Constitutional Law, V; Pro-
cedure, 3.

INTOXICATING LIQUORS. See Constitutional Law, II, 2-3;
III, 5.

INTRASTATE COMMERCE. See Constitutional Law, II, 1, 4;
III, 6; Jurisdiction.

INTRASTATE SALES. See Antitrust Acts.
INVASION OF PRIVACY. See Privacy; Procedure, 5.

IRREPARABLE INJURIES. See Constitutional Law, III, 7;
Internal Revenue Code; Stays, 2.

JUDICIAL DISCRETION. See Stays, 3.

JUDICIAL REVIEW. See also Appeals, 1; Interstate Commerce 
Commission.

1. Interstate Commerce Commission order—Motor carriers— 
Certificates of public convenience and necessity.—District Court 
erred in refusing to enforce ICC’s order authorizing issuance of 
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certificates of public convenience and necessity to appellant motor 
carriers on ground that ICC had acted arbitrarily in refusing to 
credit certain evidence introduced by appellee competing carriers. 
Bowman Transp. v. Ark.-Best Freight System, p. 281.

2. Lapse of time—Evidentiary hearings—Ultimate agency de-
cision—Reopening of record.—Lapse of time between conclusion of 
evidentiary hearings on appellant motor carriers’ applications for 
certificates of public convenience and necessity and ultimate agency 
decision by Interstate Commerce Commission authorizing such cer-
tificates, does not justify a reviewing court’s requiring that record 
be reopened. Bowman Transp. v. Ark.-Best Freight System, p. 281.

JURIES. See Constitutional Law, VII; Standing to Object.

JURISDICTION. See also Antitrust Acts; Appeals, 2; Consti-
tutional Law, II, 1; Federal-State Relations.

Supreme Court—Appeal—Decision below on federal question.— 
On appeal from Mississippi Supreme Court’s dismissal of appellant 
Tennessee cotton merchant’s suit against appellee Mississippi farmer 
for refusal to deliver cotton Under a “forward” contract on grounds 
that contract was wholly intrastate and that Mississippi courts 
could not be used to enforce contract as appellant was doing busi-
ness in State without requisite certificate, certificate executed by 
Chief Justice of Mississippi Supreme Court makes it clear that 
federal question was raised and decided by that court on validity 
of state statute as applied to facts under Commerce Clause of 
Federal Constitution, and this Court has jurisdiction over appeal. 
Allenberg Cotton Co. v. Pittman, p. 20.

JURISDICTIONAL DISPUTES. See National Labor Relations 
Act, 1.

JURY SELECTION PROCEDURES. See Constitutional Law, 
VII; Standing to Object.

JURY TRIALS. See Constitutional Law, VII; Standing to Object.

JUST COMPENSATION. See Justiciability, 2; Tucker Act.

JUSTICIABILITY. See also Appeals, 2; Constitutional Law, I;
Stays, 4; Tucker Act.

1. Regional Rail Reorganization Act of 1973 (Rail Act)—“Con-
veyance taking” issues.—In action attacking constitutionality of 
Rail Act, certain basic “conveyance taking” issues are now ripe for 
adjudication. Regional Rail Reorganization Act Cases, p. 102.
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2. Regional Rail Reorganization Act of 1973 (Rail Act)—“Erosion 

taking”—Availability of Tucker Act remedy.—In action attacking 
constitutionality of Rail Act, issue of availability of a Tucker Act 
remedy if Rail Act effects an “erosion taking” is ripe for adjudica-
tion in view of distinct possibility that compelled continued rail 
operations by Penn Central, which in past several years has sus-
tained great losses and is not “reorganizable on an income basis 
within a reasonable time under § 77” of Bankruptcy Act, would 
injure plaintiffs below without any assurance before Final System 
Plan is implemented of their being compensated. Regional Rail 
Reorganization Act Cases, p. 102.

JUVENILE OFFENDERS. See Stays, 2.

KNOWING FALSEHOODS. See Privacy; Procedure, 5.
LABOR. See Constitutional Law, VI; Evidence; Federal-State 

Relations; National Labor Relations Act.
LABOR REGULATIONS. See Stays, 1.

LABOR UNIONS. See Constitutional Law, VI; Evidence; Fed-
eral-State Relations; National Labor Relations Act.

LACK OF HEARING OR NOTICE. See Constitutional Law, III, 
3-4, 7.

LAWYERS. See Contempt.

LESSENING OF COMPETITION. See Antitrust Acts.
LIBERTY INTERESTS. See Constitutional Law, III, 3-4.

LIFE IMPRISONMENT. See Constitutional Law, V.
LIMITATION OF ACTIONS. See Procedure, 1.

LIQUID ASPHALT. See Antitrust Acts, 1, 3-4.

LIQUOR LICENSES. See Constitutional Law, II, 2-3; III, 5.

LOUISIANA. See Stays, 2.

MALE NAVAL OFFICERS. See Constitutional Law, III, 2.

MALICE. See Procedure, 5.
MANDATORY DISCHARGES FOR WANT OF PROMOTION.

See Constitutional Law, III, 2.
MARITIME OPERATIONS. See Federal-State Relations.
MARITIME UNIONS. See Constitutional Law, VI; Evidence;

Federal-State Relations.
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MASTER-SERVANT RELATIONSHIP. See Federal Employers’ 
Liability Act.

MATERIAL USED IN INTERSTATE HIGHWAYS. See Anti-
trust Acts, 1, 3-4.

MEDIA COVERAGE OF CRIMINAL TRIALS. See Stays, 2-3.

MEN NAVAL OFFICERS. See Constitutional Law, III, 2.

MERGERS. See Procedure, 1.
MEXICO. See Immigration and Nationality Act.
MILITARY EXPENDITURES. See Internal Revenue Code.
MISCONDUCT OF STUDENTS. See Constitutional Law, III, 3-4.

MISSISSIPPI. See Constitutional Law, II, 1; Jurisdiction.
MONITORING OF NATIONAL CONVENTION. See Stays, 4.
MOOTNESS. See also Federal Rules of Civil Procedure.

Satisfaction of residency requirement for divorce—Live contro-
versy—Class action.—Fact that appellant had long since satisfied 
durational residency requirement for divorce in Iowa by time class 
action challenging constitutionality of such requirement reached 
this Court does not moot case, since controversy remains very much 
alive for class of unnamed persons whom she represents and who, 
upon certification of class action, acquired legal status separate 
from her asserted interest. Sosna v. Iowa, p. 393.
MOTOR CARRIERS. See Appeals, 1; Interstate Commerce Com-

mission; Judicial Review.
MOTOR VEHICLES. See Appeals, 2.
MULTIPLE TAXATION. See Constitutional Law, II, 4; III, 6.

MUNICIPAL EMPLOYEES. See Stays, 1.

MURDER. See Constitutional Law, V.
NATIONAL CONVENTIONS. See Stays, 4.

NATIONAL DEMOCRATIC PARTY. See Elections; Procedure, 
2.

NATIONAL LABOR RELATIONS ACT. See also Constitutional 
Law, VI; Federal-State Relations.

1. Jurisdictional dispute—Unfair labor practice—§ 10 (k) deter-
mination—Applicability of §5 of Administrative Procedure Act.— 
Section 5 of APA, which prohibits commingling prosecutorial and 
adjudicatory functions in agency proceedings, and generally applies 
to “every case of adjudication required by statute to be determined
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on the record after opportunity for an agency hearing” (§2 (d) 
of APA defining “adjudication” as “agency process for formulation 
of an order,” and “order” as “the whole or a part of a final dis-
position ... of an agency in a matter other than rule making”), 
does not govern proceedings conducted under § 10 (k) of NLRA. 
Section 10 (k) determination is not itself a “final disposition” 
within the meaning of “order” and “adjudication” in § 2 (d) of 
APA, nor is it “agency process for the formulation of an order” 
within meaning of § 2 (d). ITT v. Electrical Workers, p. 428.

2. Union’s majority status—Authorization cards—Refusal of 
recognition—National Labor Relations Board election procedure— 
Union’s burden.—An employer who has not engaged in an unfair 
labor practice impairing electoral process does not commit a viola-
tion of § 8 (a) (5) of NLRA simply because he refuses to accept 
evidence of union’s majority status other than results of NLRB 
election. At least in absence of any agreement to permit majority 
status to be determined by means other than NLRB election, a 
union that is refused recognition despite authorization cards or 
other evidence purporting to show that it represents a majority of 
employees has burden of taking next step and invoking NLRB’s 
election procedure. Linden Lumber Division v. NLRB, p. 301.

NATIONAL LABOR RELATIONS BOARD. See Federal-State
Relations; National Labor Relations Act.

NATIONAL PARTY CONVENTIONS. See Elections; Procedure, 
2.

NATIONAL RAIL CRISIS. See Constitutional Law, I; Justicia-
bility; Tucker Act.

NAVAL OFFICERS. See Constitutional Law, III, 2.

NEGLIGENCE. See Federal Employers’ Liability Act.
NEW ORLEANS. See Stays, 2.

NEWSPAPERS. See Privacy; Procedure, 5; Stays, 2.
NEW YORK CITY ADMINISTRATIVE CODE. See Bankruptcy 

Act, 1-4.
“NEXUS TO COMMERCE’’ THEORY. See Antitrust Acts.
1974 AMENDMENTS TO FAIR LABOR STANDARDS ACT. 

See Stays, 1.
NON-INDIAN COMMUNITIES. See Constitutional Law, II, 2-3;

III, 5.



1346 INDEX

NONPAYMENT OF UTILITY BILLS. See Civil Rights Act of 
1871.

NOTICE. See Constitutional Law, III, 3-4, 7.

OHIO. See Constitutional Law, III, 3-4.

PARDONS. See Constitutional Law, V.
PAROLE. See Constitutional Law, V.
PAYMENT OF WAGES. See Bankruptcy Act.
PEACEFUL PICKETING. See Constitutional Law, VI; Evi-

dence; Federal-State Relations.
PENNSYLVANIA. See Civil Rights Act of 1871.
PERSONAL INJURIES. See Federal Employers’ Liability Act.

PETIT JURIES. See Constitutional Law, VII; Standing to 
Object.

PICKETING. See Constitutional Law, VI; Evidence; Federal- 
State Relations.

POLICE. See Stays, 1.

POLITICAL PARTIES. See Elections; Procedure, 2; Stays, 4.
POWER TO COMMUTE SENTENCE. See Constitutional Law, 

V.
PRE-EMPTION. See Federal-State Relations.

PREPARATION FOR TRIAL. See Stays, 3.
PRESIDENTIAL COMMUTATION OF SENTENCE. See Consti-

tutional Law, V.
PRESIDENTIAL NOMINATING CONVENTIONS. See Elec-

tions; Procedure, 2.
PRESIDENTIAL PARDONS. See Constitutional Law, V.

PRETRIAL PUBLICITY. See Stays, 2-3.
PRICE DISCRIMINATION. See Antitrust Acts, 2.

PRIMARY ELECTIONS. See Elections.
PRIOR HEARINGS. See Constitutional Law, III, 3-4.

PRIORITY OF TAX OR WAGE CLAIMS. See Bankruptcy 
Act, 5.

PRIOR NOTICE. See Constitutional Law, III, 3-4.

PRIOR RESTRAINTS. See Stays, 2.
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PRISON SECURITY PERSONNEL. See Stays, 1.

PRIVACY. See also Procedure, 5.
Invasion of privacy—Newspaper story—Sufficiency of evidence— 

Knowing or reckless falsehoods—Scope of reporter’s employment.— 
In petitioners’ diversity action against respondent newspaper pub-
lisher and reporter for invasion of privacy based on feature story 
in newspaper discussing impact upon petitioners’ family of father’s 
death in a bridge collapse, evidence was sufficient to support jury 
finding that respondents had published knowing or reckless false-
hoods about petitioners, particularly with respect to “calculated 
falsehoods” about petitioner mother’s being present when story 
was being prepared, and that respondent reporter’s writing of 
story was within scope of his employment at newspaper so as to 
render respondent publisher vicariously liable under respondeat 
superior for knowing falsehoods in story. Cantrell v. Forest City 
Publishing Co., p. 245.

PRIVATE ACTION. See Civil Rights Act of 1871.
PRIVATELY OWNED PUBLIC UTILITIES. See Civil Rights 

Act of 1871.
PRIVILEGE AGAINST SELF-INCRIMINATION. See Contempt.
PROCEDURE. See also Appeals, 2-3.

1. Clayton Act suit—Bank acquisition—Stay.—Where Govern-
ment’s Clayton Act suit to enjoin appellee’s acquisition of banks 
was brought within 30 days after Federal Reserve Board’s approval 
of acquisition as required by Bank Holding Company Act but 
before Comptroller of Currency had approved it as required by 
Bank Merger Act, District Court erred in dismissing suit without 
prejudice and ruling that Government should bring a new suit if 
and when Comptroller approved acquisition, but should stay suit 
until Comptroller acts. Such procedure will conserve judicial re-
sources and fully protect both parties, and avoid possible prejudice 
to Government, which by being required to wait for Comptroller’s 
approval before filing suit would risk having complete relief barred 
by time limitation of Bank Holding Company Act. United States 
v. Michigan National Corp., p. 1.

2. Court of Appeals judgment—Supreme Court stay—Res judi-
cata—Political convention credentials contest.—This Court’s per 
curiam, staying Court of Appeals judgment affirming District 
Court’s dismissal of action by purported Illinois delegate to 1972 
Democratic National Convention challenging constitutionality of 
Democratic Party’s guidelines for selecting delegates, and granting 
Party’s counterclaim for injunction against Illinois state-court action
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to enjoin seating of rival delegates, unqualifiedly suspended opera-
tive effects of Court of Appeals judgment without resolving merits 
of controversy; and rival delegates’ contention that this Court’s 
action in staying such judgment left it as a res judicata bar to 
injunction is not open for consideration, not having been pleaded 
and proved in state court as required by state law. Cousins v. 
Wigoda, p. 477.

3. Federal habeas corpus—State courts’ opportunity to decide 
federal constitutional question—No resubmission.—Since state courts 
had a full opportunity to determine federal constitutional issue 
before petitioner resorted to federal forum in habeas corpus action 
filed after State Supreme Court held unconstitutional criminal 
statute challenged in federal action, no substantial state interest 
would be served by requiring petitioner to resubmit his constitu-
tional claim to state courts. Francisco v. Gathright, p. 59.

4. Indictment—Dropping of counts against witness—Required 
disclosure.—Where Assistant United States Attorney prosecuting 
petitioner denied during trial that two counts of three-count indict-
ment against Government’s chief witness involving same events for 
which petitioner was convicted had been dropped in return for 
witness’ cooperation and testimony, but United States Attorney’s 
records indicated that Assistant had agreed to drop two counts in 
return for guilty plea to third count, Court of Appeals’ judgment 
affirming petitioner’s conviction is vacated and case is remanded to 
that court so that if on basis of Government’s documentation it is 
unable to decide whether Assistant “failed to make any required 
disclosure,” it can remand case to District Court for further pro-
ceedings. Ring v. United States, p. 18.

5. Setting aside verdict—Error—Privacy action.—Court of Ap-
peals erred in setting aside jury’s verdict for compensatory damages 
in petitioners’ diversity action against respondent newspaper pub-
lisher and reporter for invasion of privacy based on a feature story 
in newspaper discussing impact upon petitioners’ family of father’s 
death in a bridge collapse and containing a number of inaccuracies 
and false statements about family. The record discloses that Dis-
trict Judge when he dismissed punitive damages claim was not 
referring to “actual malice” standard of New York Times Co. v. 
Sullivan, 376 U. S. 254, but to common-law standard of malice 
that is generally required under state tort law to support punitive 
damages award and that in a “false light” case would focus on 
defendant’s attitude toward plaintiff’s privacy and not on truth or 
falsity of material published, and thus was not determining that
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petitioners had failed to introduce evidence of knowing falsity or 
reckless disregard of truth. Cantrell v. Forest City Publishing Co., 
p. 245.

PROHIBITED PURPOSE OF PICKETING. See Constitutional 
Law, VI; Federal-State Relations.

PROMOTIONS. See Constitutional Law, III, 2.

PROOFS OF CLAIM. See Bankruptcy Act, 2.

PROPERTY INTERESTS. See Constitutional Law, III, 3-4.
PROPERTY RIGHTS. See Constitutional Law, III, 3, 7.
PUBLIC CONVENIENCE AND NECESSITY. See Appeals, 1;

Interstate Commerce Commission; Judicial Review.
PUBLIC POLICY. See Constitutional Law, VI; Federal-State 

Relations.
PUBLIC SCHOOLS. See Constitutional Law, III, 3-4.

PUBLIC UTILITIES. See Civil Rights Act of 1871.
PUNITIVE DAMAGES. See Procedure, 5.
QUALIFICATIONS FOR DOING BUSINESS. See Constitutional 

Law, II, 1; Jurisdiction.
RAIL ACT. See Constitutional Law, I; Justiciability; Tucker 

Act.

RAILROADS. See Constitutional Law, I; Federal Employers’ 
Liability Act; Justiciability; Tucker Act.

RATIONAL CLASSIFICATIONS. See Constitutional Law, III, 2.
RECKLESS DISREGARD OF TRUTH. See Privacy; Procedure, 

5.
REFUND ACTIONS. See Internal Revenue Code.
REFUSAL TO RECOGNIZE UNION. See National Labor Rela-

tions Act, 2.
REGIONAL RAIL REORGANIZATION ACT OF 1973. See Con-

stitutional Law, I; Justiciability; Tucker Act.
REGULATION OF ALCOHOLIC BEVERAGES. See Constitu-

tional Law, II, 2-3; III, 5.
REGULATION OF UTILITIES. See Civil Rights Act of 1871.
REGULATIONS OF SECRETARY OF LABOR. See Stays, 1.

RELIGIOUS CORPORATIONS. See Internal Revenue Code.
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REMAND. See Appeals, 1 ; Procedure, 4.
REMEDIES. See Justiciability, 2; Tucker Act.
REOPENING OF AGENCY PROCEEDINGS. See Judicial Re-

view, 2.
REORGANIZATIONS. See Constitutional Law, I; Justiciability; 

Tucker Act.
REPORTERS. See Privacy; Procedure, 5.
REPOSSESSION. See Appeals, 2.
REPRESENTATION ELECTIONS. See National Labor Rela-

tions Act, 2.
REPRESENTATIVE CROSS SECTION OF THE COMMUNITY. 

See Constitutional Law, VII; Standing to Object.
REPUTATION OF STUDENTS. See Constitutional Law, III, 3-4.

REQUIRED DISCLOSURES BY PROSECUTION. See Proce-
dure, 4.

RESALES. See Appeals, 2.

RES JUDICATA. See Procedure, 2.
RESPONDEAT SUPERIOR. See Privacy.
RETAIL INSTALLMENT CONTRACTS. See Appeals, 2.

RETROACTIVITY. See Constitutional Law, V.
RIGHTS OF ASSOCIATION. See Elections; Stays, 4.

RIGHTS TO EDUCATION. See Constitutional Law, III, 3.

RIGHTS TO LIBERTY. See Constitutional Law, III, 3.

RIGHTS TO PROPERTY. See Constitutional Law, III, 3, 7.

RIGHT TO FAIR TRIAL. See Stays, 2-3.

RIGHT TO JURY TRIAL. See Constitutional Law, VII; Stand-
ing to Object.

RIGHT TO TRAVEL. See Constitutional Law, III, 1; IV.

RIPENESS FOR ADJUDICATION. See Justiciability.
ROBINSON-PATMAN ACT. See Antitrust Acts, 2-4.
RULES OF CIVIL PROCEDURE. See Federal Rules of Civil 

Procedure; Mootness.
SALES. See Antitrust Acts, 1, 3-4.
SCHOOLS. See Constitutional Law, III, 3-4.

SCOPE OF EMPLOYMENT. See Privacy.
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SCOPE OF REVIEW. See Judicial Review, 1.

SEAMEN. See Constitutional Law, VI; Evidence; Federal-State 
Relations.

SEASONAL ALIEN COMMUTERS. See Immigration and Na-
tionality Act.

“SEATED INTERVIEW’’ PROCEDURES. See Appeals, 3.

SECONDARY BOYCOTTS. See Constitutional Law, VI; Federal- 
State Relations.

SECURITY AGREEMENTS. See Appeals, 2.

SELECTION FOR PROMOTION. See Constitutional Law, III, 2.

SELECTION OF JURIES. See Constitutional Law, VII; Stand-
ing to Object.

SETTING ASIDE VERDICTS. See Procedure, 5.

SEX DISCRIMINATION. See Constitutional Law, III, 2; VII.

SHERMAN ACT. See Antitrust Acts.
SHIPPERS. See Constitutional Law, VI; Evidence; Federal- 

State Relations.
SIXTH AMENDMENT. See Constitutional Law, VII; Standing 

to Object.
SOCIAL SECURITY TAXES. See Bankruptcy Act.
SPECIAL COURT. See Constitutional Law, I; Justiciability;

Tucker Act.
SPECIAL IMMIGRANTS. See Immigration and Nationality Act.
SPIRITUOUS BEVERAGES. See Constitutional Law, II, 2-3;

III, 5.
STANDARD FOR FELA LIABILITY. See Federal Employers’ 

Liability Act.
STANDING TO OBJECT. See also Constitutional Law, VII.

Male criminal defendant—Challenge to jury-selection scheme— 
Exclusion of women.—Appellant, a convicted male criminal defend-
ant, had standing to make claim that state jury-selection scheme 
whereby women were systematically excluded from jury panels is 
unconstitutional, there being no rule that such a claim may be 
asserted only by defendants who are members of group excluded 
from jury service. Taylor v. Louisiana, p. 522.

STANDING TO SUE. See Appeals, 2.

STATE ACTION. See Civil Rights Act of 1871.
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STATE COURTS. See Constitutional Law, II, 1; III, 1; IV; VI;
Evidence; Federal-State Relations; Procedure, 3.

STATE EMPLOYEES. See Stays, 1.
STATE REGULATION OF UTILITIES. See Civil Rights Act 

of 1871.
STATE TAXES. See Constitutional Law, II, 4; III, 6.
STATUTE OF LIMITATIONS. See Procedure, 1.

STAYS. See also Procedure, 1-2.
1. Fair Labor Standards Act—1974 Amendments.—In view of 

various factors, including concern of District Court, which, while 
dismissing applicants’ complaint challenging constitutionality of 1974 
Amendments to FLSA, characterized it as involving “a difficult and 
substantial question of law,” pervasive impact of that court’s judg-
ment on all state and municipal governments, and brevity of time, 
an order is entered granting stay of provisions that go into effect 
January 1, 1975, until application can be presented to full Court at 
earliest convenient date. National League of Cities v. Brennan 
(Burge r , C. J., in chambers), p. 1321.

2. Order restricting media coverage of criminal trials.—Applica-
tion for stay of Louisiana trial court’s order restricting media cov-
erage of trials of defendants accused of committing highly publicized 
rape and murder is granted, pending timely filing and disposition 
of petition for certiorari in this Court, where order imposed per-
vasive restraints of uncertain duration, and alternative means for 
protecting defendants’ rights to fair trial appear to have been avail-
able to trial court. Times-Picayune Pub. Corp. v. Schulingkamp 
(Powe l l , J., in chambers), p. 1301.

3. Order setting criminal trial date.—Application for stay of Dis-
trict Court’s order setting applicant’s criminal trial date, on alleged 
grounds that pretrial publicity precluded applicant’s receiving fair 
trial in venue at time set and that he lacks sufficient time to pre-
pare his defense, is denied. Responsibility for passing on claim for 
change of venue or delay in trial because of prejudicial pretrial pub-
licity calls for exercise of highest order of sound judicial discretion 
by District Court, and doubts about correctness of order, par-
ticularly after Court of Appeals has reviewed it and denied manda-
mus, do not constitute sufficient basis for contrary action by indi-
vidual Circuit Justice absent most extraordinary circumstances. 
Ehrlichman v. Sirica (Bur ge r , C. J., in chambers), p. 1310.

4. Order vacating injunction against FBI attendance at conven-
tion.—Although applicants’ allegations of a “chilling effect” if FBI
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agents and informants were allowed to attend youth organiza-
tion’s national convention are sufficiently specific to satisfy Art. 
Ill’s jurisdictional requirements, nevertheless a stay of Court of 
Appeals’ order vacating District Court’s injunction barring FBI 
agents and informants from attending or otherwise monitoring 
such convention would be improper, since FBI has represented that 
it plans no disruptive activity at convention and will not transmit 
information to nongovernmental entities, and since interim relief 
against disclosure of delegates’ names to Civil Service Commission 
has been granted. Socialist Workers Party v. Attorney General 
(Mars hall , J., in chambers), p. 1314.

STEVEDORES. See Constitutional Law, VI; Evidence; Federal- 
State Relations.

SUBPOENAS DUCES TECUM. See Contempt.
SUBSTANDARD WAGES. See Constitutional Law, VI; Evi-

dence; Federal-State Relations.
SUFFICIENCY OF EVIDENCE. See Antitrust Acts, 1; Evi-

dence; Privacy.
SUPREME COURT. See also Appeals, 2; Jurisdiction.

1. Assignments of Mr. Justice Clark (retired) to the United 
States Court of Appeals for the Seventh Circuit, pp. 954, 987.

2. Assignment of Mr. Justice Clark (retired) to the United 
States Court of Appeals for the Eighth Circuit, p. 1061.

3. Assignments of Mr. Justice Clark (retired) to the United 
States Court of Appeals for the Second Circuit, p. 1081.

4. Assignment of Mr. Justice Clark (retired) to the United 
States Court of Appeals for the Fourth Circuit, p. 1117.

5. Amendments to Federal Rules of Civil Procedure, p. 1134.
6. Amendments to Federal Rules of Criminal Procedure, p. 1136.

SUSPENSIONS FROM SCHOOL. See Constitutional Law, III, 
3-4.

SYSTEMATIC EXCLUSION OF WOMEN FROM JURIES. See 
Constitutional Law, VII; Standing to Object.

TAKING OF PROPERTY FOR PUBLIC USE. See Justiciability, 
2; Tucker Act.

TAX CLAIMS. See Bankruptcy Act, 2, 5.
TAXES. See Bankruptcy Act; Constitutional Law, II, 4; III, 6; 

Internal Revenue Code.
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TAX REFUND ACTIONS. See Internal Revenue Code.
TAX REPORTS OR RETURNS. See Bankruptcy Act, 3-4.

TEMPORARY SUSPENSIONS FROM SCHOOL. See Constitu-
tional Law, III, 34.

TERMINATION OF ELECTRIC SERVICE. See Civil Rights 
Act of 1871.

THREE-JUDGE COURTS. See Appeals, 2-3.

TIE-IN SALES. See Antitrust Acts, 1, 3-4.

TIME LIMITATIONS. See Procedure, 1.

TORTS. See Privacy; Procedure, 5.

TRANSPORTATION. See Appeals, 1; Interstate Commerce Com-
mission; Judicial Review.

TRIAL BY JURY. See Constitutional Law, VII; Standing to 
Object.

TRIBAL REGULATION. See Constitutional Law, II, 2-3.

TRUCKING COMPANIES. See Federal Employers’ Liability 
Act.

TRUSTEES IN BANKRUPTCY. See Bankruptcy Act.
TUCKER ACT. See also Constitutional Law, I; Justiciability, 2.

1. Adequate remedy—Taking of railroad property—Regional Rail 
Reorganization Act of 1973 (Rail Act).—Tucker Act guarantees an 
adequate remedy at law for any taking of railroad property that 
might occur as a result of final conveyance provisions of Rail Act. 
Regional Rail Reorganization Act Cases, p. 102.

2. Remedy—Continuance of rail operations—“Erosion taking”— 
Regional Rail Reorganization Act of 1973 (Rail Act).—Tucker Act 
remedy is not barred by Rail Act, but is available to provide just 
compensation for any “erosion taking” effected by Rail Act with 
respect to compelled continuation of rail operations by Penn Central 
pending Final System Plan’s implementation. Regional Rail Re-
organization Act Cases, p. 102.

3. Remedy—“Conveyance taking”—Regional Rail Reorganization 
Act of 1973 (Rail Act).—For same reasons as obtained with respect 
to “erosion taking” issue, a suit in Court of Claims is available 
under Tucker Act for a cash award to cover any shortfall between 
consideration that railroads receive for their rail properties finally 
conveyed under Rail Act and constitutional minimum. Regional 
Rail Reorganization Act Cases, p. 102.
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UNDERCOVER INVESTIGATIONS. See Stays, 4.
UNEMPLOYMENT COMPENSATION. See Appeals, 3.
UNFAIR LABOR PRACTICES. See Federal-State Relations;

National Labor Relations Act.
UNIFORM CODE OF MILITARY JUSTICE. See Constitutional 

Law, V.
UNIFORMITY REQUIREMENT OF BANKRUPTCY CLAUSE.

See Constitutional Law, I.
UNION ELECTIONS. See National Labor Relations Act, 2.
UNIONS. See Constitutional Law, VI; Evidence; Federal-State 

Relations; National Labor Relations Act.
UNITED STATES NAVY. See Constitutional Law, III, 2.
UNITED STATES RAILWAY ASSOCIATION. See Constitu-

tional Law, I; Justiciability; Tucker Act.
UNLOADING OPERATIONS. See Federal Employers’ Liability 

Act.
UTILITIES. See Civil Rights Act of 1871.
VAGUENESS. See Constitutional Law, III, 5.
VENIRES. See Constitutional Law, VII; Standing to Object.

VENUE. See Stays, 3.
VERDICTS. See Procedure, 5.
VICARIOUS LIABILITY. See Privacy.

WAGE CLAIMS. See Bankruptcy Act.
WAGES. See Constitutional Law, VI; Evidence; Federal-State 

Relations.
WANT OF PROOF. See Antitrust Acts, 1; Evidence; Federal 

Employers’ Liability Act, 1.
WASHINGTON. See Constitutional Law, II, 4; III, 6.
“WHILE EMPLOYED’’ REQUIREMENT OF FELA. See Fed-

eral Employers’ Liability Act.
WITHHOLDING TAXES. See Bankruptcy Act; Internal Reve-

nue Code.
WITNESSES. See Procedure, 4.
WOMEN NAVAL OFFICERS. See Constitutional Law, III, 2.
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WORDS AND PHRASES.
1. “Agency process for the formulation of an order.” § 2 (d), Ad-

ministrative Procedure Act, 5 U. S. C. § 551 (7). ITT v. Electrical 
Workers, p. 428.

2. “Engaged in or affecting commerce.” §§2(6) and (7), Na-
tional Labor Relations Act, 29 U. S. C. §§ 152 (6) and (7). Ameri-
can Radio Assn. v. Mobile S. S. Assn., p. 215.

3. “Final disposition.” §2(d), Administrative Procedure Act, 
5 U. S. C. § 551 (6). ITT v. Electrical Workers, p. 428.

4. “In commerce.” §2 (a), Robinson-Patman Act, 15 U. S. C. 
§ 13; §§ 3, 7, Clayton Act, 15 U. S. C. §§ 14, 18. Gulf Oil Corp. v. 
Copp Paving Co., p. 186.

5. “Lawfully admitted for permanent residence.” 8 U. S. C. 
§ 1101 (a) (27) (B) (Immigration and Nationality Act). Saxbe v. 
Bustos, p. 65.

6. “Payment of wages.” §3402 (a), Internal Revenue Code of 
1954, 26 U. S. C. § 3402 (a). Otte v. United States, p. 43.

7. “Returning from temporary visit abroad.” 8 U. S. C. § 1101 
(a) (27) (B) (Immigration and Nationality Act). Saxbe v. Bustos, 
p. 65.

8. “Wages.” §3102 (a), Internal Revenue Code of 1954, 26 
U. S. C. § 3102 (a). Otte v. United States, p. 43.

9. “While . . . employed.” 45 U. S. C. § 51 (Federal Employers’ 
Liability Act). Kelley v. Southern Pacific Co., p. 318.

WRIT OF GARNISHMENT. See Constitutional Law, III, 7.

WRONGFUL INTERFERENCE WITH BUSINESS. See Consti-
tutional Law, VI; Evidence; Federal-State Relations.

YOUTH SOCIALIST ALLIANCE. See Stays, 4.




















