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SUPREME COURT OF THE UNITED STATES.

Allotm ent  of  Justic es .

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz.:

For the District of Columbia Circuit, Earl  Warren , 
Chief Justice.

For the First Circuit, Abe  Forta s , Associate Justice.
For the Second Circuit, John  M. Harlan , Associate 

Justice.
For the Third Circuit, William  J. Brennan , Jr ., 

Associate Justice.
For the Fourth Circuit, Earl  Warren , Chief Justice.
For the Fifth Circuit, Hugo  L. Black , Associate 

Justice.
For the Sixth Circuit, Potte r  Stewart , Associate 

Justice.
For the Seventh Circuit, Thurgood  Marshall , 

Associate Justice.
For the Eighth Circuit, Byron  R. White , Associate 

Justice.
For the Ninth Circuit, William  O. Douglas , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate 

Justice.

October 9, 1967.

(For next previous allotment, see 382 U. S., p. v.)
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PRESENTATION OF THE ATTORNEY GENERAL.

Suprem e Court  of  the  Unite d  States .

MONDAY, FEBRUARY 2 4, 1969.

Present: Mr . Chief  Justice  Warren , Mr . Justi ce  
Black , Mr . Justice  Dougla s , Mr . Justice  Harlan , 
Mr . Justice  Brennan , Mr . Just ice  Stew art , Mr . Jus -
tice  White , Mr . Justice  Fortas , and Mr . Justi ce  
Marshall .

Mr. Solicitor General Griswold presented the Honor-
able John N. Mitchell, Attorney General of the United 
States.

The  Chief  Justice  said:
Mr. Attorney General, the Court welcomes you to the 

performance of the important duties which devolve upon 
you as the chief law officer of the Government, and as 
an officer of this Court. Your commission will be 
recorded with the Clerk.
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CASES ADJUDGED
IN THE

SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1968.

CALIFORNIANS FOR AN ALTERNATIVE IN 
NOVEMBER et  al . v . CALIFORNIA et  al .

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 605. Decided October 7, 1968.

Appeal dismissed.

Doris Brian Walker for appellants.
Thomas C. Lynch, Attorney General of California, 

Charles A. Barrett, Assistant Attorney General, and 
Clayton P. Roche, Deputy Attorney General, for 
appellees.

Per  Curiam .
The appeal is dismissed. California is on the eve of 

a national election. Millions of ballots are being printed 
and in a few hours the absentee ballots will be sent out of 
State. Whatever may be the merits of the controversy, 
the shortness of time and the complicated task of prepar-
ing and distributing the ballots make it very doubtful if 
any effective relief would be possible.

1



2 OCTOBER TERM, 1968.

Per Curiam. 393 U.S.

Mc Conn ell  v . rha y , penite ntiar y  
SUPERINTENDENT.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF WASHINGTON.

No. 87, Mise. Decided October 14, 1968*

The decision in Mempa v. Rhay, 389 U. S. 128, holding that the 
Sixth Amendment, as applied through the Fourteenth Amend-
ment, requires that counsel be afforded felony defendants in a 
proceeding for revocation of probation and imposition of deferred 
sentencing, should be applied retroactively.

Certiorari granted; judgments reversed and remanded.

Michael H. Rosen for petitioner in No. 458, Mise.
John J. O’Connell, Attorney General of Washington, 

and Stephen C. Way, Assistant Attorney General, for 
respondent in both cases.

Per  Curiam .
The sole issue presented by these cases is whether our 

decision in Mempa v. Rhay, 389 U. S. 128 (1967), should 
be applied retroactively.

The facts in both cases are quite similar to those in 
Mempa. Petitioner Jack D. McConnell pleaded guilty 
to two counts of grand larceny by check. At a hearing 
on December 23, 1965, he was placed on probation for 
five years upon condition that he serve one year in the 
county jail. He was released from jail the following 
April, but five months later the prosecuting attorney 
moved that the December 23 order be revoked, alleging 
that McConnell had violated the terms of his probation. 
Two hearings on the motion followed—one on September

*Together with No. 458, Mise., Stiltner v. Rhay, Penitentiary 
Superintendent, also on petition for writ of certiorari to the same 
court.
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2 Per Curiam.

29, 1966, and the other on November 23, 1966. As a 
result of these hearings, McConnell was sentenced to two 
concurrent 15-year terms. At neither hearing was he 
represented by counsel or advised of his right to have 
counsel appointed.

Petitioner Douglas Stiltner pleaded guilty to burglary 
in the second degree and grand larceny, and on June 23, 
1958, he was placed on probation and sentencing was 
deferred. As in McConnell’s case, the prosecuting at-
torney later moved for revocation of this order. Hear-
ings on December 30, 1958, and January 8, 1959, led to 
the imposition of two concurrent 15-year sentences. 
Stiltner was neither represented nor advised of his right 
to have counsel appointed. Although Stiltner was sub-
sequently convicted of another offense and is serving a 
sentence for that crime, the Washington Supreme Court 
found that it had the power to fashion appropriate relief, 
were Mempa v. Rhay applicable.

In habeas corpus proceedings, the Washington Supreme 
Court properly found that both petitioners’ Sixth 
Amendment rights were violated at their deferred sen-
tencing hearings. That question was settled by our 
decision in Mempa. But the court denied relief in both 
cases, holding that Mempa should not be applied to cases 
in which probation and deferral or suspension of sen-
tences had been revoked before November 13, 1967, the 
date upon which Mempa was decided. This was error.

This Court’s decisions on a criminal defendant’s right 
to counsel at trial, Gideon v. Wainwright, 372 U. S. 335 
(1963); at certain arraignments, Hamilton v. Alabama, 
368 U. S. 52 (1961); and on appeal, Douglas v. Cali-
fornia, 372 U. S. 353 (1963), have been applied retro-
actively. The right to counsel at sentencing is no 
different. As in these other cases, the right being as-
serted relates to “the very integrity of the fact-finding 
process.” Linkletter v. Walker, 381 U. S. 618, 639
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Per Curiam. 393 U.S.

(1965); cf. Roberts v. Russell, 392 U. S. 293 (1968). 
As we said in Mempa, “the necessity for the aid of coun-
sel in marshaling the facts, introducing evidence of miti-
gating circumstances and in general aiding and assisting 
the defendant to present his case as to sentence is ap-
parent.” 389 U. S., at 135. The right to counsel at 
sentencing must, therefore, be treated like the right to 
counsel at other stages of adjudication.

Certiorari and the motions to proceed in Jorma 
pauperis are granted in both cases, the judgments are 
reversed, and the cases are remanded for further pro-
ceedings not inconsistent with this opinion.

It is so ordered.
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Per Curiam.

ARSENAULT v. MASSACHUSETTS.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
JUDICIAL COURT OF MASSACHUSETTS.

No. 187, Mise. Decided October 14, 1968.

Petitioner pleaded guilty to murder at a probable-cause hearing 
when he had no counsel. He testified at his trial (when he had 
counsel), and denied guilt. On cross-examination his prior plea 
was introduced. Petitioner was convicted and the State’s highest 
court affirmed over his contention that admission of the prior 
plea was error. Based on White v. Maryland, 373 U. S. 59, decided 
after petitioner’s trial, petitioner sought post-conviction relief, 
which that court denied on the ground that White was not retro-
active. Held: White v. Maryland, which is indistinguishable in 
principle from the present case, applies retroactively.

Certiorari granted; 353 Mass. 575, 233 N. E. 2d 730, reversed.

F. Lee Bailey for petitioner.
Elliot L. Richardson, Attorney General of Massachu-

setts, Howard M. Miller, Assistant Attorney General, and 
Richard L. Levine, Deputy Assistant Attorney General, 
for respondent.

Per  Curiam .
In February 1955 petitioner was arrested in connec-

tion with a recent homicide and attempted robbery. The 
next morning at a probable-cause hearing, but unassisted 
by counsel, he pleaded guilty to counts of murder and 
assault with intent to rob. Six days later at his arraign-
ment, and again unaided by counsel, he pleaded not guilty 
to an indictment charging him with first-degree murder. 
After being assigned counsel for trial he took the stand 
in his own defense and again pleaded not guilty to the 
indictment, asserting instead that he lacked the pre-
meditation necessary for first-degree murder. On cross- 
examination, the district attorney questioned him about 
his prior statements at the preliminary hearing and in-
troduced his plea of guilty for the purpose of refreshing
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Per Curiam. 393 U. S.

his memory. The jury then returned a verdict of guilty 
and imposed a sentence of death, since commuted to 
life imprisonment. On direct review by the Massa-
chusetts Supreme Judicial Court, he assigned as error 
the admission at trial of his prior plea. The court 
rejected his claim by affirming the conviction.

In 1966 petitioner sought post-conviction relief from 
the Massachusetts Supreme Judicial Court on the ground 
that our supervening decision in White v. Maryland, 373 
U. S. 59, rendered his conviction void. While recogniz-
ing a “close similarity” between his case and White, 
that court nonetheless reaffirmed the judgment below on 
the ground that White was not retroactive. Petitioner 
comes here by petition for a writ of certiorari. The 
motion for leave to proceed in forma pauperis and the 
petition for a writ of certiorari are granted.

In White v. Maryland an accused pleaded guilty when 
arraigned at a preliminary hearing, and at that time had 
no counsel to represent him. We held that Hamilton v. 
Alabama, 368 U. S. 52, was applicable, as only the aid of 
counsel could have enabled the accused to know all the 
defenses available to him and to plead intelligently. 
White v. Maryland is indistinguishable in principle from 
the present case; and we hold that it is applicable here 
although it was not decided until after the arraignment 
and trial in the instant case.

The right to counsel at the trial {Gideon v. Wainwright, 
372 U. S. 335); on appeal {Douglas v. California, 372 U. S. 
353); and at the other “critical” stages of the criminal 
proceedings {Hamilton v. Alabama, supra) have all been 
made retroactive, since the “denial of the right must al-
most invariably deny a fair trial.” * See Stovall v. 
Denno, 388 U. S. 293, 297.

Reversed.

*For the distinction drawn between the right-to-counsel cases and 
those arising under the Fourth and Fifth Amendments, see also 
Tehan v. Shott, 382 U. S. 406, 416.
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393 U.S. October 14, 1968.

HANOVER INSURANCE CO. OF NEW YORK v. 
VICTOR.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 50. Decided October 14, 1968.

Appeal dismissed.

Florindo M. DeRosa, Duncan C. Lee, Frank A. Celen- 
tano, and Peter J. Malloy, Jr., for appellant.

Harriet E. Gair for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is dis-

missed for want of a substantial federal question.

COHON ET AL. v. KIRBY, DIRECTOR, DEPART-
MENT OF ALCOHOLIC BEVERAGE 

CONTROL OF CALIFORNIA.

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, FIRST 
APPELLATE DISTRICT.

No. 57. Decided October 14, 1968.

256 Cal. App. 2d 158, 64 Cal. Rptr. 26, appeal dismissed.

Herbert A. Leland, Marc E. Leland, J. Bruce Fratis, 
Joseph L. Alioto, and Richard Saveri for appellants.

Thomas C. Lynch, Attorney General of California, and 
Elizabeth Palmer and L. Stephen Porter, Deputy Attor-
neys General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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October 14, 1968. 393 U. S.

MAKAH INDIAN TRIBE v. TAX COMMISSION OF 
WASHINGTON et  al .

APPEAL FROM THE SUPREME COURT OF WASHINGTON.

No. 52. Decided October 14, 1968.

72 Wash. 2d 613, 434 P. 2d 580, appeal dismissed.

James J. McArdle for appellant.
John J. O’Connell, Attorney General of Washington, 

and Timothy R. Malone and J. Richard Duggan, Assist-
ant Attorneys General, for appellee Tax Commission of 
Washington.

Solicitor General Griswold, Assistant Attorney General 
Martz, and Roger P. Marquis for the United States, as 
amicus curiae.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

DESERT OUTDOOR ADVERTISING, INC. v. 
COUNTY OF SAN BERNARDINO.

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
FOURTH APPELLATE DISTRICT.

No. 114. Decided October 14, 1968.

255 Cal. App. 2d 765, 63 Cal. Rptr. 543, appeal dismissed.

J. Perry Langjord for appellant.
William Sabourin for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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WHITNEY STORES, INC., et  al . v . 
SUMMERFORD et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF SOUTH CAROLINA.

No. 85. Decided October 14, 1968.

280 F. Supp. 406, affirmed.

E. N. Zeigler for appellants.

Per  Curia m .
The judgment is affirmed.

HORNBEAK v. HAMM, COMMISSIONER OF 
REVENUE FOR ALABAMA.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE MIDDLE DISTRICT OF ALABAMA.

No. 260. Decided October 14, 1968.

283 F. Supp. 549, affirmed.

Barry Hess for appellant.
MacDonald Gallion, Attorney General of Alabama, 

and Willard W. Livingston and Herbert I. Burson, 
Assistant Attorneys General, for appellee.

Per  Curia m .
The motion to affirm is granted and the judgment 

is affirmed.

Mr . Justice  Black , Mr . Justice  Harlan , and Mr . 
Justice  Stewart  are of the opinion that probable juris-
diction should be noted and the case set for argument.



10 OCTOBER TERM, 1968.

October 14, 1968. 393 U. S.

BIDDLE, ADMINISTRATRIX v. BOWSER et  al .

APPEAL FROM THE SUPREME COURT OF OHIO.

No. 159. Decided October 14, 1968.

Appeal dismissed and certiorari denied.

Downey Rice for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.

BROWN ET AL. V. RESOR, SECRETARY OF 
THE ARMY.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 133, Mise. Decided October 14, 1968.

Certiorari granted; 388 F. 2d 682, vacated and remanded.

Charles Morgan, Jr., Morris Brown, Benjamin E. 
Smith, and Melvin L. Wulf for petitioners.

Solicitor General Griswold, Assistant Attorney Gen-
eral Vinson, and Beatrice Rosenberg for respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Court of Appeals for further consideration in light of 
Carafas v. LaVallee, 391 U. S. 234.
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393 U. S. October 14, 1968.

LOPTIEN et  ux. v. CITY OF SYCAMORE.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 179. Decided October 14, 1968.

Appeal dismissed and certiorari denied.

William C. Murphy for appellee.

Per  Curiam .
The motion to strike the response to the jurisdictional 

statement is denied.
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.

SAMSON MARKET CO, INC. v. KIRBY, DIREC-
TOR, DEPARTMENT OF ALCOHOLIC BEV-

ERAGE CONTROL OF CALIFORNIA.

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT.

No. 326. Decided October 14, 1968.

261 Cal. App. 2d 577, 68 Cal. Rptr. 130, appeal dismissed and 
certiorari denied.

Jacques Leslie and Lawrence Teplin for appellant.
Thomas C. Lynch, Attorney General of California, and 

Kenneth Scholtz, Deputy Attorney General, for appellee.

Per  Curia m .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.



12 OCTOBER TERM, 1968.

October 14, 1968. 393 U.S.

SAMSON MARKET CO., INC. v. KIRBY, DIREC-
TOR, DEPARTMENT OF ALCOHOLIC BEV-

ERAGE CONTROL OF CALIFORNIA.

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT.

No. 181. Decided October 14, 1968.

Appeal dismissed.

Jacques Leslie and Lawrence Teplin for appellant.
Thomas C. Lynch, Attorney General of California, 

and Warren H. Deering and Henry G. Ullerich, Deputy 
Attorneys General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

MARTONE v. MORGAN et  al .

APPEAL FROM THE SUPREME COURT OF LOUISIANA.

No. 216. Decided October 14, 1968.

251 La. 993, 207 So. 2d 770, appeal dismissed.

J. Minos Simon for appellant.
Ashton L. Stewart, Special Assistant Attorney Gen-

eral of Louisiana, and Wesley Wirtz, Assistant Attorney 
General, for appellees.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.

Mr . Just ice  Black  dissents.
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393 U. S. October 14, 1968.

LEWINSON v. CREWS, COUNTY CLERK OF 
KINGS COUNTY.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 230. Decided October 14, 1968.

Appeal dismissed.

Emanuel Redfield for appellant.
Seymour Besunder for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justic e  Douglas  is of the opinion that probable 
jurisdiction should be noted.

ESTATE OF BURNELL v. COLORADO.

APPEAL FROM THE SUPREME COURT OF COLORADO.

No. 239. Decided October 14, 1968.

----  Colo.---- , 439 P. 2d 38, appeal dismissed.

Lawrence Speiser for appellant.
Duke W. Dunbar, Attorney General of Colorado, 

Richard D. Robb, Assistant Attorney General, and 
Frank E. Hickey, Deputy Attorney General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justi ce  Douglas  is of the opinion that probable 
jurisdiction should be noted.



14 OCTOBER TERM, 1968.

October 14, 1968. 393 U. S.

ROSSO et  ux. v. PUERTO RICO.

APPEAL FROM THE SUPREME COURT OF PUERTO RICO.

No. 242. Decided October 14, 1968.

---- P. R. R.----- , appeal dismissed.

Walter L. Newsom, Jr., and James B. Donovan for 
appellants.

Rajael A. Rivera-Cruz, Solicitor General of Puerto 
Rico, J. F. Rodriguez-Rivera, Deputy Solicitor General, 
and Peter Ortiz, Assistant Solicitor General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justi ce  Fortas  took no part in the consideration 
or decision of this case.

ROBERTS, JUDGE, et  al . v . POLLARD et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF ARKANSAS.

No. 251. Decided October 14, 1968.

283 F. Supp. 248, affirmed.

Joe Purcell, Attorney General of Arkansas, and Don 
Langston, Deputy Attorney General, for appellants.

Per  Curiam .
The judgment is affirmed.

Mr . Justice  Black  is of the opinion that probable 
jurisdiction should be noted.
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393 U.S. October 14, 1968.

ILOWITE v. UNITED STATES et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE THIRD CIRCUIT.

No. 263. Decided October 14, 1968.

Certiorari granted; 390 F. 2d 589, vacated and remanded with 
directions to dismiss the case as moot.

Victor Rabinowitz, Leonard B. Boudin, Michael B. 
Standard, and David Rosenberg for petitioner.

Solicitor General Griswold and Henry Geller for the 
United States et al.

Per  Curia m .
Upon consideration of the suggestion of mootness and 

an examination of the entire record, the petition for a 
writ of certiorari is granted, the judgment is vacated, 
and the case is remanded to the Court of Appeals with 
directions to dismiss the case as moot.

BUTLER v. BRIERLEY, CORRECTIONAL 
SUPERINTENDENT.

APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA.

No. 197, Mise. Decided October 14, 1968.

Appeal dismissed and certiorari denied.

Stephen J. McEwen, Jr., and Vram Nedurian, Jr., for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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October 14, 1968. 393 U. S.

PENJASKA et  al . v. GOODBODY & CO.

APPEAL FROM THE SUPREME COURT OF MICHIGAN.

No. 270. Decided October 14, 1968.

Appeal dismissed and certiorari denied.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

BATES et  al . v. NELSON, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT.

No. 86, Mise. Decided October 14, 1968.

Certiorari granted; 385 F. 2d 771, vacated and remanded.

Richard Gladstein, Norman Leonard, and Ruth Jacobs 
for petitioners.

Thomas C. Lynch, Attorney General of California, 
Albert W. Harris, Jr., Assistant Attorney General, and 
Charles R. B. Kirk, Deputy Attorney General, for 
respondent.

Per  Curiam .
The motions to supplement the petition for a writ of 

certiorari and for leave to proceed in forma pauperis are 
granted. The petition for a writ of certiorari is also 
granted. The judgment is vacated and the case is re-
manded to the Court of Appeals for further consideration 
in light of Burgett v. Texas, 389 U. S. 109; Bruton v. 
United States, 391 U. S. 123; and Roberts v. Russell, 
392 U. S. 293.
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393 U.S. October 14, 1968.

LOUISIANA EDUCATION COMMISSION FOR 
NEEDY CHILDREN et  al . v . POIN-

DEXTER ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF LOUISIANA.

No. 284. Decided October 14, 1968.

Affirmed.

Leander H. Perez and Luke A. Petrovich for appellants.
Solicitor General Griswold and Assistant Attorney 

General Pollak for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

WESTSIDE LIQUOR CO. v. KIRBY, DIRECTOR, 
DEPARTMENT OF ALCOHOLIC BEVERAGE 

CONTROL OF CALIFORNIA.

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT.

No. 324. Decided October 14, 1968.

259 Cal. App. 2d 511, 66 Cal. Rptr. 434, appeal dismissed.

Harold Easton for appellant.
Thomas C. Lynch, Attorney General of California, and 

Lynn Henry Johnson, Deputy Attorney General, for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.



18 OCTOBER TERM, 1968.

October 14, 1968. 393 U. S.

GUERRA v. MISSISSIPPI.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI.

No. 286. Decided October 14, 1968.

209 So. 2d 627, appeal dismissed.

W. D. Kendall for appellant.

Per  Curiam .
The appeal is dismissed for want of a properly pre-

sented federal question.

NATIONAL MOTOR FREIGHT TRAFFIC ASSN., 
INC., et  al . v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA.

No. 355. Decided October 14, 1968.

Affirmed.

Bryce Rea, Jr., and Thomas M. Knebel for appellants.
Solicitor General Griswold, Assistant Attorney Gen-

eral Zimmerman, Robert W. Ginnane, and Emmanuel H. 
Smith for the United States et al., James T. Johnson for 
Pacific Progress Shippers Assn., Inc., and Ronald N. 
Cobert and Philip R. Ehrenkranz for American Institute 
of Shippers’ Assns., Inc., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.
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393 U. S. October 14, 1968.

PENNWICK CORP. v. KIRBY, DIRECTOR, DE-
PARTMENT OF ALCOHOLIC BEVERAGE 

CONTROL OF CALIFORNIA.

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT.

No. 325. Decided October 14, 1968.

Appeal dismissed.

Jacques Leslie and Lawrence Teplin for appellant.
Thomas C. Lynch, Attorney General of California, and 

Lynn Henry Johnson, Deputy Attorney General, for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is dis-

missed for want of a substantial federal question.

TYRRELL v. CROUSE, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT.

No. 59, Mise. Decided October 14, 1968.

Certiorari granted; judgment reversed.

Robert C. Londerholm, Attorney General of Kansas, 
and J. Richard Foth and Jon K. Sargent, Assistant At-
torneys General, for respondent.

Per  Curia m .
The motion for leave to proceed in jorma pauperis and 

the petition for a writ of certiorari are granted. In 
accordance with the concession by the respondent the 
judgment is reversed. Peyton v. Rowe, 391 U. S. 54.

320-583 0 - 69 - 10
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October 14, 1968. 393 U. S.

BLABON v. NELSON, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT.

No. 3, Mise. Decided October 14, 1968.

Certiorari granted; 370 F. 2d 997, vacated and remanded.

Thomas C. Lynch, Attorney General of California, and 
Edward P. O’Brien and Deraid E. Granberg, Deputy At-
torneys General, for respondent.

Per  Curiam .
The motion for leave to proceed in jorma pauperis 

and the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Court of Appeals for further consideration in the light 
of In re Bevill, 68 Cal. 2d 854, 442 P. 2d 679.

LEMANSKI v. LEMANSKI.

APPEAL FROM THE APPELLATE COURT OF ILLINOIS, 
SECOND DISTRICT.

No. 473, Mise. Decided October 14, 1968.

87 Ill. App. 2d 405, 231 N. E. 2d 191, appeal dismissed and cer-
tiorari denied.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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393 U. S. October 14, 1968.

JONES v. GEORGIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF GEORGIA.

No. 149, Mise. Decided October 14, 1968.

Certiorari granted; 224 Ga. 283, 161 S. E. 2d 302, vacated and 
remanded.

Frank B. Hester for petitioner.
Lewis R. Slaton and J. Walter LeCraw for respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Supreme Court of Georgia for further consideration in 
light of Witherspoon v. Illinois, 391 U. S. 510.

WORKMAN v. UTAH.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF UTAH.

No. 39, Mise. Decided October 14, 1968.

Certiorari granted; 20 Utah 2d 178, 435 P. 2d 919, reversed.

Jimi Mitsunaga for petitioner.
Phil L. Hansen, Attorney General of Utah, for 

respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is reversed. Miranda v. Arizona, 384 U. S. 
436; Johnson v. New Jersey, 384 U. S. 719.
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October 14, 1968. 393 U.S.

ANDERSEN et  al . v . FLORIDA.

APPEAL FROM THE SUPREME COURT OF FLORIDA.

No. 335. Decided October 14, 1968.

208 So. 2d 814, appeal dismissed.

William Y. Akerman for appellants.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.

MUNIZ v. BETO, CORRECTIONS DIRECTOR.

APPEAL FROM THE COURT OF CRIMINAL APPEALS OF TEXAS.

No. 430, Mise. Decided October 14, 1968.

Appeal dismissed and certiorari denied.

Joseph A. Calamia for appellant.
Crawjord C. Martin, Attorney General of Texas, Nola 

White, First Assistant Attorney General, A. J. Ca- 
rubbi, Jr., Executive Assistant Attorney General, Rob-
ert C. Flowers and Allo B. Crow, Jr., Assistant Attorneys 
General, and W. Barton Boling for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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Syllabus.

WILLIAMS et  al . v. RHODES, GOVERNOR OF 
OHIO, ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF OHIO.

No. 543. Argued October 7, 1968.—Decided October 15, 1968*

Under the Ohio election laws a new political party seeking ballot 
position in presidential elections must obtain petitions signed by 
qualified electors totaling 15% of the number of ballots cast in the 
last gubernatorial election and must file these petitions early in 
February of the election year. These requirements and other 
restrictive statutory provisions virtually preclude a new party’s 
qualifying for ballot position and no provision exists for inde-
pendent candidates doing so. The Republican and Democratic 
Parties may retain their ballot positions by polling 10% of the 
votes in the last gubernatorial election and need not obtain sig-
nature petitions. The Ohio American Independent Party (an 
appellant in No. 543), was formed in January 1968, and during 
the next six months by securing over 450,000 signatures exceeded 
the 15% requirement but was denied ballot position because 
the February deadline had expired. The Socialist Labor Party 
(an appellant in No. 544), an old party with a small member-
ship, could not meet the 15% requirement. Both Parties brought 
actions challenging the Ohio election laws as violating the Equal 
Protection Clause of the Fourteenth Amendment. A three- 
judge District Court held those laws unconstitutional and ruled 
that the Parties were entitled to write-in space but not ballot 
position. The Parties appealed to this Court. The Independent 
Party immediately sought interlocutory relief from Mr . Just ice  
Ste war t , which he granted by order after a hearing at which 
Ohio represented that it could place the Party’s name on the 
ballot without disrupting the election if there was not a long 
delay. Several days after that order the Socialist Labor Party 
sought a stay which he denied because of that Party’s failure to 
move quickly for relief, the State having represented that at that 
time the granting of relief would disrupt the election. Held:

1. The controversy in these cases is justiciable. P. 28.

*Together with No. 544, Socialist Labor Party et al. v. Rhodes, 
Governor of Ohio, et al., also on appeal from the same court.
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2. State laws enacted pursuant to Art. II, § 1, of the Constitu-
tion to regulate the selection of electors must meet the require-
ments of the Equal Protection Clause of the Fourteenth 
Amendment. Pp. 28-29.

3. Ohio’s restrictive election laws taken as a whole are invidi-
ously discriminatory and violate the Equal Protection Clause 
because they give the two old, established parties a decided 
advantage over new parties. Pp. 30-34.

(a) The state laws here involved heavily burden the right 
of individuals to associate for the advancement of political 
beliefs and the right of qualified voters to cast their votes effec-
tively. Pp. 30-31.

(b) The State has shown no “compelling interest” justifying 
those burdens. Pp. 31-32.

4. Under the circumstances here Ohio must allow the Inde-
pendent Party and its candidates for President and Vice President 
to remain on the ballot, subject to compliance with valid state 
laws. Ohio is not at this late date required to place the Socialist 
Labor Party on the ballot for the coming election. Pp. 34-35.

290 F. Supp. 983, No. 543, modified; No. 544, affirmed.

David J. Young argued the cause and filed briefs for 
appellants in No. 543. Jerry Gordon argued the cause, 
pro hac vice, and filed briefs for appellants in No. 544.

Charles S. Lopeman argued the cause for appellees in 
both cases. With him on the briefs was William B. 
Saxbe, Attorney General of Ohio.

Mr . Justice  Black  delivered the opinion of the Court.
The State of Ohio in a series of election laws has made 

it virtually impossible for a new political party, even 
though it has hundreds of thousands of members, or an 
old party, which has a very small number of members, to 
be placed on the state ballot to choose electors pledged 
to particular candidates for the Presidency and Vice 
Presidency of the United States.

Ohio Revised Code, § 3517.01, requires a new party to 
obtain petitions signed by qualified electors totaling 15% 
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of the number of ballots cast in the last preceding guber-
natorial election. The detailed provisions of other Ohio 
election laws result in the imposition of substantial addi-
tional burdens, which were accurately summarized in 
Judge Kinneary’s dissenting opinion in the court below 
and were substantially agreed on by the other members 
of that court.1 Together these various restrictive pro-
visions make it virtually impossible for any party to 
qualify on the ballot except the Republican and Demo-
cratic Parties. These two Parties face substantially 
smaller burdens because they are allowed to retain their

1 Judge Kinneary describes, in his dissenting opinion below, the 
legal obstacles placed before a would-be third party even after the 
15% signature requirement has been fulfilled:
“First, at the primary election, the new party, or any political party, 
is required to elect a state central committee consisting of two 
members from each congressional district and county central com-
mittees for each county in Ohio. [Ohio Rev. Code §§ 3517.02- 
3517.04.] Second, at the primary election the new party must 
elect delegates and alternates to a national convention. [Ohio Rev. 
Code § 3505.10.] Since Section 3513.19.1, Ohio Rev. Code, pro-
hibits a candidate from seeking the office of delegate to the national 
convention or committeeman if he voted as a member of a different 
party at a primary election in the preceding four year period, the 
new party would be required to have over twelve hundred members 
who had not previously voted in another party’s primary, and who 
would be willing to serve as committeemen and delegates. Third, 
the candidates for nomination in the primary would have to file 
petitions signed by qualified electors. [Ohio Rev. Code § 3513.05.] 
The term 'qualified electors’ is not adequately defined in the Ohio 
Revised Code [§ 3501.01 (H)], but a related section [§3513.19], 
provides that a qualified elector at a primary election of a political 
party is one who, (1) voted for a majority of that party’s candidates 
at the last election, or, (2) has never voted in any election before. 
Since neither of the political party plaintiffs had any candidates 
at the last preceding regular state election, they would, of necessity, 
have to seek out members who had never voted before to sign the 
nominating petitions, and it would be only these persons who could 
vote in the primary election of the new party.”
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positions on the ballot simply by obtaining 10% of the 
votes in the last gubernatorial election and need not 
obtain any signature petitions. Moreover, Ohio laws 
make no provision for ballot position for independent 
candidates as distinguished from political parties. The 
State of Ohio claims the power to keep minority parties 
and independent candidates off the ballot under Art. II, 
§ 1, of the Constitution, which provides that:

“Each State shall appoint, in such Manner as the 
Legislature thereof may direct, a Number of Electors, 
equal to the whole Number of Senators and Repre-
sentatives to which the State may be entitled in the 
Congress . . .

The Ohio American Independent Party, an appellant 
in No. 543, and the Socialist Labor Party, an appellant in 
No. 544, both brought suit to challenge the validity of 
these Ohio laws as applied to them, on the ground that 
they deny these Parties and the voters who might wish 
to vote for them the equal protection of the laws, guar-
anteed against state abridgment by the Equal Protection 
Clause of the Fourteenth Amendment. The three-judge 
District Court designated to try the case ruled these re-
strictive Ohio election laws unconstitutional but refused 
to grant the Parties the full relief they had sought, 290 
F. Supp. 983 (D. C. S. D. Ohio 1968), and both Parties 
have appealed to this Court. The cases arose in this way:

The Ohio American Independent Party was formed in 
January 1968 by Ohio partisans of former Governor 
George C. Wallace of Alabama. During the following six 
months a campaign was conducted for obtaining signa-
tures on petitions to give the Party a place on the ballot 
and over 450,000 signatures were eventually obtained, 
more than the 433,100 required. The State contends and 
the Independent Party agrees that due to the inter-
action of several provisions of the Ohio laws, such 
petitions were required to be filed by February 7, 1968,
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and so the Secretary of the State of Ohio informed the 
Party that it would not be given a place on the ballot. 
Neither in the pleadings, the affidavits before the District 
Court, the arguments there, nor in our Court has the 
State denied that the petitions were signed by enough 
qualified electors of Ohio to meet the 15% requirement 
under Ohio law. Having demonstrated its numerical 
strength, the Independent Party argued that this and 
the other burdens, including the early deadline for filing 
petitions and the requirement of a primary election 
conforming to detailed and rigorous standards, denied the 
Party and certain Ohio voters equal protection of the laws. 
The three-judge District Court unanimously agreed 
with this contention and ruled that the State must be 
required to provide a space for write-in votes. A major-
ity of the District Court refused to hold, however, that 
the Party’s name must be printed on the ballot, on the 
ground that Wallace and his adherents had been guilty 
of “laches” by filing their suit too late to allow the Ohio 
Legislature an opportunity to remedy, in time for the 
presidential balloting, the defects which the District 
Court held the law possessed. The appellants in No. 543 
then moved before Mr . Justice  Stew art , Circuit 
Justice for the Sixth Circuit, for an injunction which 
would order the Party’s candidates to be put on the 
ballot pending appeal. After consulting with the other 
members of the Court who were available, and after the 
State represented that the grant of interlocutory relief 
would be in the interests of the efficient operation of 
the electoral machinery if this Court considered the 
chances of successful challenge to the Ohio statutes good, 
Mr . Just ice  Stewart  granted the injunction.

The Socialist Labor Party, an appellant in No. 544, has 
all the formal attributes of a regular party. It has con-
ventions and a State Executive Committee as required by 
the Ohio law, and it was permitted to have a place on 
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the ballot until 1948. Since then, however, it has not 
filed petitions with the total signatures required under 
new Ohio laws for ballot position, and indeed it conceded 
it could not do so this year. The same three-judge panel 
heard the Party’s suit and reached a similar result—write- 
in space was ordered but ballot position was denied the 
Socialist Labor Party. In this case the District Court 
assigned both the Party’s small membership of 108 and 
its delay in bringing suit as reasons for refusing to order 
more complete relief for the 1968 election. A motion to 
stay the District Court’s judgment was presented to Mr . 
Just ice  Stewar t  several days after he had ordered similar 
relief in the Independent Party case. The motion was 
denied principally because of the Socialist Party’s failure 
to move quickly to obtain relief, with the consequent con-
fusion that would be caused by requiring Ohio once 
again to begin completely reprinting its election ballots, 
but the case was set by this Court for oral argument, 
along with the Independent Party case.

I.
Ohio’s claim that the political-question doctrine pre-

cludes judicial consideration of these cases requires very 
little discussion. That claim has been rejected in cases 
of this kind numerous times. It was rejected by the 
Court unanimously in 1892 in the case of McPherson 
v. Blacker, 146 U. S. 1, 23-24, and more recently it has 
been squarely rejected in Baker v. Carr, 369 U. S. 186, 
208-237 (1962), and in Wesberry v. Sanders, 376 U. S. 
1, 5-7 (1964). Other cases to the same effect need not 
now be cited. These cases do raise a justiciable contro-
versy under the Constitution and cannot be relegated 
to the political arena.

II.
The State also contends that it has absolute power 

to put any burdens it pleases on the selection of electors
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because of the First Section of the Second Article of 
the Constitution, providing that “Each State shall ap-
point, in such Manner as the Legislature thereof may 
direct, a Number of Electors . . .” to choose a President 
and Vice President. There, of course, can be no ques-
tion but that this section does grant extensive power to 
the States to pass laws regulating the selection of electors. 
But the Constitution is filled with provisions that grant 
Congress or the States specific power to legislate in cer-
tain areas; these granted powers are always subject to the 
limitation that they may not be exercised in a way that 
violates other specific provisions of the Constitution. 
For example, Congress is granted broad power to “lay 
and collect Taxes,” 2 but the taxing power, broad as it 
is, may not be invoked in such a way as to violate 
the privilege against self-incrimination.3 Nor can it be 
thought that the power to select electors could be exer-
cised in such a way as to violate express constitutional 
commands that specifically bar States from passing 
certain kinds of laws. Clearly, the Fifteenth and Nine-
teenth Amendments were intended to bar the Federal 
Government and the States from denying the right to 
vote on grounds of race and sex in presidential elections. 
And the Twenty-fourth Amendment clearly and literally 
bars any State from imposing a poll tax on the right to 
vote “for electors for President or Vice President.” 
Obviously we must reject the notion that Art. II, § 1, 
gives the States power to impose burdens on the right to 
vote, where such burdens are expressly prohibited in other 
constitutional provisions. We therefore hold that no 
State can pass a law regulating elections that violates 
the Fourteenth Amendment’s command that “No State 
shall . . . deny to any person . . . the equal protection 
of the laws.”

2 Art. I, § 8, cl. 1.
3 Marchetti v. United States, 390 U. S. 39 (1968); Grosso v. 

United States, 390 U. S. 62 (1968).
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III.
We turn then to the question whether the court below 

properly held that the Ohio laws before us result in a 
denial of equal protection of the laws. It is true that 
this Court has firmly established the principle that the 
Equal Protection Clause does not make every minor 
difference in the application of laws to different groups 
a violation of our Constitution. But we have also 
held many times that “invidious” distinctions cannot 
be enacted without a violation of the Equal Protection 
Clause.4 In determining whether or not a state law vio-
lates the Equal Protection Clause, we must consider the 
facts and circumstances behind the law, the interests 
which the State claims to be protecting, and the interests 
of those who are disadvantaged by the classification.5 In 
the present situation the state laws place burdens on 
two different, although overlapping, kinds of rights—the 
right of individuals to associate for the advancement of 
political beliefs, and the right of qualified voters, regard-
less of their political persuasion, to cast their votes effec-
tively. Both of these rights, of course, rank among our 
most precious freedoms. We have repeatedly held that 
freedom of association is protected by the First Amend-
ment.6 And of course this freedom protected against 
federal encroachment by the First Amendment is en-
titled under the Fourteenth Amendment to the same 

4 Skinner v. Oklahoma, 316 U. S. 535, 539-541 (1942); Cox v. 
Louisiana, 379 U. S. 536, 557 (1965); Yick Wo v. Hopkins, 118 
U. S. 356 (1886); Brown v. Board of Education, 347 U. S. 483 
(1954); Loving v. Virginia, 388 U. S. 1 (1967).

5 See, e. g., Carrington v. Rash, 380 U. S. 89 (1965); Skinner v. 
Oklahoma, supra.

6 Mine Workers v. Illinois Bar Assn., 389 U. S. 217 (1967); 
NAACP v. Button, 371 U. S. 415 (1963); NAACP v. Alabama, 357 
U. S. 449 (1958).
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protection from infringement by the States.7 Similarly 
we have said with reference to the right to vote: “No 
right is more precious in a free country than that of 
having a voice in the election of those who make the 
laws under which, as good citizens, we must live. Other 
rights, even the most basic, are illusory if the right to 
vote is undermined.” 8

No extended discussion is required to establish that 
the Ohio laws before us give the two old, established 
parties a decided advantage over any new parties strug-
gling for existence and thus place substantially unequal 
burdens on both the right to vote and the right to asso-
ciate. The right to form a party for the advancement 
of political goals means little if a party can be kept off 
the election ballot and thus denied an equal opportunity 
to win votes. So also, the right to vote is heavily bur-
dened if that vote may be cast only for one of two 
parties at a time when other parties are clamoring for 
a place on the ballot. In determining whether the State 
has power to place such unequal burdens on minority 
groups where rights of this kind are at stake, the de-
cisions of this Court have consistently held that “only 
a compelling state interest in the regulation of a subject 
within the State’s constitutional power to regulate can 
justify limiting First Amendment freedoms.” NAACP 
v. Button, 371 U. S. 415, 438 (1963).

The State has here failed to show any “compelling 
interest” which justifies imposing such heavy burdens on 
the right to vote and to associate.

The State asserts that the following interests are served 
by the restrictions it imposes. It claims that the State 
may validly promote a two-party system in order to en-

7 See New York Times Co. v. Sullivan, 376 U. S. 254, 276-277 
(1964), and cases there cited.

8 Wesberry v. Sanders, supra, at 17. See also Carrington v. Rash, 
supra.
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courage compromise and political stability. The fact is, 
however, that the Ohio system does not merely favor a 
“two-party system”; it favors two particular parties— 
the Republicans and the Democrats—and in effect tends 
to give them a complete monopoly. There is, of course, 
no reason why two parties should retain a permanent 
monopoly on the right to have people vote for or 
against them. Competition in ideas and governmental 
policies is at the core of our electoral process and of 
the First Amendment freedoms. New parties strug-
gling for their place must have the time and opportunity 
to organize in order to meet reasonable requirements for 
ballot position, just as the old parties have had in the 
past.

Ohio makes a variety of other arguments to support its 
very restrictive election laws. It points out, for example, 
that if three or more parties are on the ballot, it is possi-
ble that no one party would obtain 50% of the vote, 
and the runner-up might have been preferred to the 
plurality winner by a majority of the voters. Conced- 
edly, the State does have an interest in attempting to 
see that the election winner be the choice of a majority 
of its voters. But to grant the State power to keep all 
political parties off the ballot until they have enough 
members to win would stifle the growth of all new 
parties working to increase their strength from year 
to year. Considering these Ohio laws in their totality, 
this interest cannot justify the very severe restric-
tions on voting and associational rights which Ohio has 
imposed.

The State also argues that its requirement of a 
party structure and an organized primary insures that 
those who disagree with the major parties and their 
policies “will be given a choice of leadership as well 
as issues” since any leader who attempts to capitalize 
on the disaffection of such a group is forced to submit
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to a primary in which other, possibly more attractive, 
leaders can raise the same issues and compete for the 
allegiance of the disaffected group. But while this goal 
may be desirable, Ohio’s system cannot achieve it. Since 
the principal policies of the major parties change to some 
extent from year to year, and since the identity of the 
likely major party nominees may not be known until 
shortly before the election, this disaffected “group” will 
rarely if ever be a cohesive or identifiable group until 
a few months before the election. Thus, Ohio’s burden-
some procedures, requiring extensive organization and 
other election activities by a very early date, operate to 
prevent such a group from ever getting on the ballot and 
the Ohio system thus denies the “disaffected” not only 
a choice of leadership but a choice on the issues as well.

Finally Ohio claims that its highly restrictive provi-
sions are justified because without them a large number of 
parties might qualify for the ballot, and the voters would 
then be confronted with a choice so confusing that the 
popular will could be frustrated. But the experience of 
many States, including that of Ohio prior to 1948, 
demonstrates that no more than a handful of parties at-
tempts to qualify for ballot positions even when a very 
low number of signatures, such as 1 % of the electorate, is 
required.9 It is true that the existence of multitudinous 
fragmentary groups might justify some regulatory control 
but in Ohio at the present time this danger seems to us 
no more than “theoretically imaginable.”10 No such 
remote danger can justify the immediate and crippling 
impact on the basic constitutional rights involved in this 
case.

9 Forty-two States require third parties to obtain the signatures 
of only 1% or less of the electorate in order to appear on the ballot. 
It appears that no significant problem has arisen in these States 
which have relatively lenient requirements for obtaining ballot 
position.

10 Cf. Mine Workers v. Illinois Bar Assn., supra, at 224.
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Of course, the number of voters in favor of a party, 
along with other circumstances, is relevant in considering 
whether state laws violate the Equal Protection Clause. 
And, as we have said, the State is left with broad powers 
to regulate voting, which may include laws relating to 
the qualification and functions of electors. But here 
the totality of the Ohio restrictive laws taken as a whole 
imposes a burden on voting and associational rights 
which we hold is an invidious discrimination, in violation 
of the Equal Protection Clause.

IV.
This leaves only the propriety of the judgments of the 

District Court. That court held that the Socialist Labor 
Party could get relief to the extent of having the right, 
despite Ohio laws, to get the advantage of write-in ballots. 
It restricted the Independent Party to the same relief. 
The Independent Party went before the District Court, 
made its challenge, and prayed for broader relief, includ-
ing a judgment declaring the Ohio laws invalid. It also 
asked that its name be put on the ballot along with the 
Democratic and Republican Parties. The Socialist Labor 
Party also went to the District Court and asked for the 
same relief. On this record, however, the parties stand 
in different positions before us. Immediately after 
the District Court entered its judgment, the new Inde-
pendent Party brought its case to this Court where Mr . 
Just ice  Stewart  conducted a hearing. At that hearing 
Ohio represented to Mr . Justice  Stewart  that the Inde-
pendent Party’s name could be placed on the ballot with-
out disrupting the state election, but if there was a long 
delay, the situation would be different. It was not until 
several days after that hearing was concluded and after 
Mr . Justice  Stew art  had issued his order staying the 
judgment against the Independent Party that the So-
cialist Labor Party asked for similar relief. The State
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objected on the ground that at that time it was impossible 
to grant the relief to the Socialist Labor Party without 
disrupting the process of its elections; accordingly Mr . 
Justice  Stew art  denied it relief, and the State now re-
peats its statement that relief cannot be granted without 
serious disruption of election process. Certainly at this 
late date it would be extremely difficult, if not impossible, 
for Ohio to provide still another set of ballots. More-
over, the confusion that would attend such a last-minute 
change poses a risk of interference with the rights of 
other Ohio citizens, for example, absentee voters. Under 
the circumstances we require Ohio to permit the Inde-
pendent Party to remain on the ballot, along with its 
candidates for President and Vice President, subject, of 
course, to compliance with valid regulatory laws of Ohio, 
including the law relating to the qualification and func-
tions of electors. We do not require Ohio to place the 
Socialist Party on the ballot for this election. The 
District Court’s judgment is affirmed with reference to 
No. 544, the Socialist Labor Party case, but is modified 
in No. 543, the Independent Party case, with reference 
to granting that Party the right to have its name printed 
on the ballot.

It is so ordered.

Mr . Justi ce  Stewart  concurs in the judgment in 
No. 544 insofar as it denies equitable relief to the 
appellants.

Mr . Justi ce  Dougl as .

I.
Ohio, through an entangling web of election laws, has 

effectively foreclosed its presidential ballot to all but 
Republicans and Democrats. It has done so initially 
by abolishing write-in votes so as to restrict candidacy

320-583 0 - 69 - 11
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to names on the ballot;1 it has eliminated all independent 
candidates through a requirement that nominees enjoy 
the endorsement of a political party; 1 2 it has defined 
“political party” in such a way as to exclude virtually 
all but the two major parties.3

A candidate who seeks a place on the Ohio presidential 
ballot must first compile signatures of qualified voters 
who total at least 15% of those voting in the last guber-
natorial election. In this election year, 1968, a candi-
date would need 433,100 such signatures. Moreover, he 
must succeed in gathering them long before the general 
election, since a nominating petition must be filed with 
the Secretary of State in February.4 That is not all: 
having compiled those signatures, the candidate must 
further show that he has received the nomination of a 
group which qualifies as a “political party” within the 
meaning of Ohio law.5 It is not enough to be an inde-
pendent candidate for President with wide popular 
support; one must trace his support to a political party.6

To qualify as a party, a group of electors must par-
ticipate in the state primary, electing one of its mem-
bers from each county ward or precinct to a county 
central committee; two of its members from each con-
gressional district to a state central committee; 7 and 
some of its members as delegates and alternates to a na-

1 Ohio Rev. Code §3505.03 (1960 Repl. Vol.).
2 Independent candidacy in Ohio is limited to municipal offices, 

Ohio Rev. Code §§3513.251-3513.252; county offices, Ohio Rev. 
Code § 3513.256; state offices, and federal offices excluding President, 
Ohio Rev. Code §§ 3513.257-3513.258.

3 Ohio Rev. Code §§3505.10, 3513.05-3513.191, 3517.01-3517.04.
4 A candidate for President must first formulate a party by 

gathering signatures, Ohio Rev. Code § 3517.01, which must, in turn, 
be presented in time for the party to participate in the state primary. 
Ohio Rev. Code §§ 3513.256-3513.262.

5 Ohio Rev. Code § 3513.258.
6 Ohio Rev. Code § 3505.10.
7 Ohio Rev. Code § 3517.02-3517.04.
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tional convention.8 Moreover, those of its members who 
seek a place on the primary ballot as candidates for posi-
tions as central committeemen and national convention 
delegates must demonstrate that they did not vote in 
any other party primary during the preceding four 
years; 9 and must present petitions of endorsement on 
their behalf by anywhere from five to 1,000 voters who 
likewise failed to vote for any other party in the last 
preceding primary.10 11 Thus, to qualify as a third party, 
a group must first erect elaborate political machinery, 
and then rest it upon the ranks of those who have proved 
both unwilling and unable to vote.

Having elected a central committee, the group has it 
convene a state convention attended by 500 delegates 
duly apportioned throughout the State according to 
party strength.11 Delegates to the state convention then 
go on to choose presidential electors for certification 
on the November ballot, while elected delegates to the 
national convention go on to nominate their candidate 
for President.12 Ohioans, to be sure, as a result of the 
decision below, enjoy the opportunity of writing in the 
man of their choice on the ballot. But in a presidential 
election, a vote for a candidate is only operative as a 
vote for the electors representing him; and where the 
State has prevented that candidate from presenting a 
slate of electors for certification, the write-in vote has no 
effect. Furthermore, even where operative, the write-ins 
are no substitute for a place on the ballot.

To force a candidate to rely on write-ins is to burden 
him with disability. It makes it more difficult for him 
to get elected, and for the voters to elect him.

8 Ohio Rev. Code § 3505.10.
9 Ohio Rev. Code §3513.191.
10 Ohio Rev. Code § 3513.05.
11 Ohio Rev. Code § 3513.11.
12 Ohio Rev. Code § 3513.12.
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These barriers of party, timing, and structure are 
great obstacles. Taken together they render it difficult, 
if not impossible, for a man who disagrees with the two 
major parties to run for President in Ohio, to organize 
an opposition, and to vote a third ticket.

II.
The selection of presidential electors is provided in 

Art. II, § 1, of the Constitution. It is unnecessary in this 
case to decide whether electors are state rather than fed-
eral officials, whether States may select them through 
appointment rather than by popular vote, or whether 
there is a constitutional right to vote for them. For in 
this case Ohio has already provided for them to be chosen 
by right of popular suffrage. Having done so, the ques-
tion is whether Ohio may encumber that right with 
conditions of the character imposed here.

III.
The First Amendment, made applicable to the States 

by reason of the Fourteenth Amendment, lies at the root 
of these cases. The right of association is one form of 
“orderly group activity” (NAACP v. Button, 371 U. S. 
415, 430), protected by the First Amendment. The right 
“to engage in association for the advancement of beliefs 
and ideas” (NAACP v. Alabama, 357 U. S. 449, 460), 
is one activity of that nature that has First Amendment 
protection. As we said in Bates v. Little Rock, 361 
U. S. 516, 523, “freedom of association for the purpose 
of advancing ideas and airing grievances is protected 
by the Due Process Clause of the Fourteenth Amend-
ment from invasion by the States.” And see Louisiana 
v. NAACP, 366 U. S. 293, 296. At the root of the present 
controversy is the right to vote—a “fundamental political 
right” that is “preservative of all rights.” Yick Wo v. 
Hopkins, 118 U. S. 356, 370. The rights of expression
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and assembly may be “illusory if the right to vote is 
undermined.” Wesberry v. Sanders, 376 U. S. 1, 17.

In our political life, third parties are often important 
channels through which political dissent is aired: “All 
political ideas cannot and should not be channeled into 
the programs of our two major parties. History has 
amply proved the virtue of political activity by mi-
nority, dissident groups, which innumerable times have 
been in the vanguard of democratic thought and whose 
programs were ultimately accepted. . . . The absence of 
such voices would be a symptom of grave illness in our 
society.” Sweezy v. New Hampshire, 354 U. S. 234, 
250-251 (opinion of Warren , C. J.).

The Equal Protection Clause of the Fourteenth 
Amendment permits the States to make classifications 
and does not require them to treat different groups uni-
formly. Nevertheless, it bans any “invidious discrimina-
tion.” Harper v. Virginia Board of Elections, 383 U. S. 
663, 667.

That command protects voting rights and political 
groups (Carrington v. Rash, 380 U. S. 89), as well as 
economic units, racial communities, and other entities. 
When “fundamental rights and liberties” are at issue 
(Harper v. Virginia Board, supra, at 670), a State has less 
leeway in making classifications than when it deals with 
economic matters. I would think that a State has pre-
cious little leeway in making it difficult or impossible for 
citizens to vote for whomsoever they please and to orga-
nize campaigns for any school of thought they may 
choose, whatever part of the spectrum it reflects.

Cumbersome election machinery can effectively suffo-
cate the right of association, the promotion of political 
ideas and programs of political action, and the right to 
vote. The totality of Ohio’s requirements has those 
effects. It is unnecessary to decide whether Ohio has 
an interest, “compelling” or not, in abridging those
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rights, because “the men who drafted our Bill of Rights 
did all the ‘balancing’ that was to be done in this 
field.” Konigsberg v. State Bar, 366 U. S. 36, 61 
(Black , J., dissenting). Appellees would imply that 
“no kind of speech is to be protected if the Govern-
ment can assert an interest of sufficient weight to induce 
this Court to uphold its abridgment.” (Id., at 67.) I 
reject that suggestion.13

A three-judge district court held that appellants were 
entitled to the use of write-in ballots. Yet it refrained 
from ordering the Ohio American Independent Party 
to be placed on the ballot, relying partly on laches and 
partly on the presence of what it deemed to be so-called 
“political” questions. 290 F. Supp. 983. First Amend-
ment rights, the right to vote, and other “fundamental 
rights and liberties” (Harper v. Virginia Board, supra, 
at 670) have a well-established claim to inclusion in 
justiciable, as distinguished from “political,” questions; 
and the relief the Court grants meets the practical needs 
of appellees in preparing and distributing the ballots.

The Socialist Labor Party, with a lineage that goes 
back to the presidential contest in 1892, by 1964 was on 
the ballot in 16 States. Today, although it has only 
108 members in Ohio, it earnestly presses its claim for 
recognition. Yet it started the present action so late 
that concededly it would now be impossible to get its 
name on all the ballots. The relief asked is of such a 
character that we properly decline to allow the federal 
courts to play a disruptive role in this 1968 state election. 
On the merits, however, the Socialist Labor Party has 
as strong a case as the American Independent Party, as 
my Brother Harlan  states and as the Court apparently

13 Bates v. City of Little Rock, 361 U. S. 516, 528 (Black  and 
Dougl as , JJ., concurring); Smith v. California, 361 U. S. 147, 157 
(Black , J., concurring).
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agrees. It is therefore proper for us to grant it declara-
tory relief.

Hence I concur in today’s decision; and, while my 
emphasis is different from the Court’s, I join its opinion.

Mr . Justi ce  Harlan , concurring in the result.
I agree that the American Independent Party is 

entitled to have the names of its Presidential and Vice 
Presidential candidates placed on the Ohio ballot in 
the forthcoming election, but that, for the practical 
reasons stated by the Court, the Socialist Labor Party 
is not. However, I would rest this decision entirely 
on the proposition that Ohio’s statutory scheme vio-
lates the basic right of political association assured by 
the First Amendment which is protected against state 
infringement under the Due Process Clause of the Four-
teenth Amendment. See NAACP v. Button, 371 U. S. 
415 (1963); Bates v. Little Rock, 361 U. S. 516 (1960); 
NAACP v. Alabama, 357 U. S. 449 (1958). It is true 
that Ohio has not directly limited appellants’ right to 
assemble or discuss public issues or solicit new members. 
Compare Thomas v. Collins, 323 U. S. 516 (1945); 
De Jonge v. Oregon, 299 U. S. 353 (1937); Near v. Min-
nesota, 283 U. S. 697 (1931). Instead, by denying the 
appellants any opportunity to participate in the pro-
cedure by which the President is selected, the State 
has eliminated the basic incentive that all political 
parties have for conducting such activities, thereby de-
priving appellants of much of the substance, if not the 
form, of their protected rights. The right to have one’s 
voice heard and one’s views considered by the appro-
priate governmental authority is at the core of the right 
of political association.

It follows that the particular method by which Presi-
dential Electors are chosen is not of decisive importance
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to a solution of the constitutional problem before us. 
Just as a political group has a right to organize effectively 
so that its position may be heard in court, NAACP v. 
Button, supra, or in the legislature, cf. Eastern R. Presi-
dents Conference v. Noerr Motor Freight, Inc., 365 U. S. 
127, 137-138 (1961); United States v. Rumely, 345 U. S. 
41, 46-47 (1953); United States v. Harriss, 347 U. S. 612, 
625-626 (1954); so it has the right to place its candidate 
for the Presidency before whatever body has the power to 
make the State’s selection of Electors. Consequently, it 
makes no difference that the State of Ohio may, under the 
Second Article of the Constitution, place the power of 
Electoral selection beyond the control of the general 
electorate. The requirement imposed by the Due Proc-
ess Clause remains the same—no matter what the insti-
tution to which the decision is entrusted, political groups 
have a right to be heard before it. A statute that would 
require that all Electors be members of the two major 
parties is subject to the same constitutional challenge 
regardless of whether it is the legislature, the people, 
or some other body that is empowered to make the ulti-
mate decision under the laws of the State.

Of course, the State may limit the right of political 
association by invoking an impelling policy justification 
for doing so. But as my Brother Black ’s opinion dem-
onstrates, Ohio has been able to advance no such justi-
fication for denying almost half a million of its citizens 
their fundamental right to organize effectively for politi-
cal purposes. Consequently, it may not exclude them 
from the process by which Presidential Electors are 
selected.

In deciding this case of first impression, I think it un-
necessary to. draw upon the Equal Protection Clause.1

1 The fact that appellants have chosen to pitch their argument 
throughout on the Equal Protection Clause does not, of course, limit 
us in reaching our decision here.



WILLIAMS v. RHODES. 43

23 Harl an , J., concurring in result.

I am by no means clear that equal protection doctrine, 
especially as it has been propounded in the recent state 
reapportionment cases, e. g., Reynolds v. Sims, 377 U. S. 
533 (1964), may properly be applied to adjudicate dis-
putes involving the mere procedure by which the Presi-
dent is selected, as that process is governed by profoundly 
different principles.2 Despite my doubts on this score, I 
think it perfectly consistent and appropriate to hold the 
Due Process Clause applicable. For I believe that our 
task is more difficult than one which involves merely the 
mechanical application of the commands to be found in 
the Fourteenth Amendment or in the first section of the 
Second Article to the Constitution. Rather, we must 
attempt to accommodate as best we may the narrow 
provision drafted by the Philadelphia Convention with 
the broad principles announced in the Fourteenth 
Amendment, generations later.

A decision resting solely upon the Due Process Clause 
would permit such an accommodation—for such a hold-
ing fully respects the original purposes and early develop-
ment of the Electoral College. When one looks beyond 
the language of Article II, and considers the Convention’s 
understanding of the College, Ohio’s restrictive approach 
is seen to undermine what the draftsmen understood to 
be its very essence. The College was created to permit 
the most knowledgeable members of the community to 
choose the executive of a nation whose continental di-
mensions were thought to preclude an informed choice

2 At no stage in the complex process by which a President is 
chosen is the “one man, one vote” principle of Reynolds v. Sims 
followed. The constitutional decision to grant each State at least 
three Electors, regardless of population, was a necessary part of 
the effort to gain the consent of the small States, as was the pro-
vision that when the choice of the President fell to the House, each 
state delegation would cast but one vote. See N. Peirce, The People’s 
President 43-50 (1968); L. Wilmerding, The Electoral College 17-22 
(1958).
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by the citizenry at large.3 If a State declares that an 
entire class of citizens is ineligible for the position of 
Elector, and that class is defined in a way in which indi-
vidual merit plays no part, it strikes at the very basis of 
the College as it was originally conceived.

The constitutional grant of power to the States was 
intended for a different purpose. While Madison re-
ports that the popular election of Electors on a dis- 
trict-by-district basis was the method “mostly, if not 
exclusively, in view when the Constitution was framed 
and adopted,” 3 M. Farrand, The Records of the Federal 
Convention of 1787, p. 459 (1911), it is quite clear that 
a significant, if not dominant, group4 at the Con-
vention contemplated that Electors would be chosen 
by other methods. It was to accommodate these mem-
bers that the state legislatures were given their present 
leeway.5 While during the first four decades of the Re-
public, the States did in fact adopt a variety of methods 
for selecting their Electors,6 the parties in this case

3 Federalist Papers, No. 68 (Alexander Hamilton) (H. Lodge ed. 
1908); American Bar Association, Electing The President 15 (1967); 
Wilmerding, supra, n. 2, at 10; R. MacBride, The American Electoral 
College 16-17 (1953).

4 The large number of leaders, of varying ideological convictions, 
who favored popular election included Hamilton, Madison, James 
Wilson, John Dickinson, Rufus King, Daniel Carroll, and Abraham 
Baldwin. The opponents of popular selection included Gerry, 
Ellsworth, Luther Martin, and Roger Sherman. See Chief Justice 
Fuller’s illuminating opinion in McPherson v. Blacker, 146 U. S. 1, 
28 (1892). See also Wilmerding, supra, n. 2, at 13-14.

5 The story of the compromise is to be found in Wilmerding, 
supra, n. 2, at 17-22. The Convention did not, however, direct 
its attention to the precise meaning of the clause that is the subject 
of consideration here. See Peirce, supra, n. 2, at 45.

6 Electors were chosen by the legislature itself, by the general 
electorate on an at-large and district-by-district basis, partly by 
the legislature and partly by the people, by the legislature from a 
list of candidates selected by the people, and in other ways. See 
McPherson v. Blacker, supra, 28-33; Wilmerding, supra, n. 2, c. 3; 
Peirce, supra, n. 2, at 309.
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have pointed to, and I have found, no case in which 
the legislature attempted by statute to restrict the class 
of the enfranchised citizenry that could be considered for 
the office by whatever body was to make the choice.7

Nothing in the history of the Electoral College from 
the moment of its inception, then, indicates that the 
original understanding of that institution would at all 
be compromised if we refuse to read the language of 
Art. II, § 1, as granting a power of arbitrary action which 
is so radically inconsistent with the general principles 
of the Due Process Clause. Consequently, there is no 
obstacle to a holding which denies the States, absent an 
overriding state interest, the right to prevent third 
parties from having an opportunity to put their candi-
dates before the attention of the voters or whatever other 
body the State has designated as the one which is to 
choose Electors.

A word should be added about the constitutional 
status of Ohio’s requirement that a third party, to qualify 
for ballot position, must collect the signatures of eligible 
voters in a number equal to 15% of those voting at the 
last gubernatorial election. As I do not understand 
the State to contest the fact that Mr. Wallace and 
his partisans have successfully gathered more than the 
433,100 signatures required by law, we can only properly 
reach this issue in the Socialist Labor Party case—for 
this Party did not even attempt to comply with the

7 Nor does the leading case in this area, McPherson v. Blacker, 
supra, support such a claim. There the plaintiffs-in-error had chal-
lenged Michigan’s attempt to permit its voters to select Electors on a 
district-by-district, rather than an at-large, basis. The Court held 
that, given the early history, see n. 6, supra, the States have the 
plenary power to alter the method by which Electors are selected so 
long as the method cannot be attacked on Fourteenth Amendment 
grounds. Pursuing this analysis, the unanimous Court found the 
district-by-district approach free of any Fourteenth Amendment 
defect, 146 U. S., at 37-40. I can perceive no reason to doubt the 
continuing validity of this holding.
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statutory command. While the Court’s opinion, strik-
ing down Ohio’s statutory scheme in its entirety, does, 
as I read it, afford the Socialist Labor Party declaratory 
relief from the 15% provision, I think it well to deal with 
it more explicitly than the Court has done.

In my view, this requirement, even when regarded in 
isolation, must fall. As my Brother Black ’s  opinion sug-
gests, the only legitimate interest the State may invoke in 
defense of this barrier to third-party candidacies is the 
fear that, without such a barrier, candidacies will prolifer-
ate in such numbers as to create a substantial risk of voter 
confusion.8 Ohio’s requirement cannot be said to be rea-
sonably related to this interest. Even in the unprece-
dented event of a complete and utter popular disaffection 
with the two established parties, Ohio law would permit 
as many as six additional party candidates to compete 
with the Democrats and Republicans only if popular 
support should be divided relatively evenly among the

8 My Brother Ste wart  is, of course, quite right in pointing out 
that the presence of third parties may on occasion result in the 
election of the major candidate who is in reality less preferred by 
the majority of the voters. It seems clear to me, however, that 
many constitutional electoral structures could be designed which 
would accommodate this valid state interest, without depriving other 
political organizations of the right to participate effectively in 
the political process. A runoff election may be mandated if no party 
gains a majority, or the decision could be left to the State Legislature 
in such a case, compare Fortson v. Morris, 385 U. S. 231 (1966). 
Alternatively, the voter could be given the right, at the general 
election, to indicate both his first and his second choice for the 
Presidency—if no candidate received a majority of first-choice votes, 
the second-choice votes could then be considered. Finally, Electors 
could be chosen on a district-by-district rather than an at-large 
basis, thereby apportioning the electoral vote in a way more nearly 
approximating the popular vote. See McPherson v. Blacker, supra, 
and text, at n. 4, supra. I would conclude that, with the substantial 
variety of less restrictive alternatives that are available, compare 
NA AGP v. Alabama, 377 U. S. 288, 307-308 (1964); Saia v. New 
York, 334 U. S. 558, 562 (1948); Martin v. Struthers, 319 U. S.
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new groups. And with fundamental freedoms at stake, 
such an unlikely hypothesis cannot support an incursion 
upon protected rights, especially since the presence of 
eight candidacies cannot be said, in light of experience, 
to carry a significant danger of voter confusion. As both 
Ohio’s electoral history9 and the actions taken by the 
overwhelming majority of other States 10 suggest, open-
ing the ballot to this extent is perfectly consistent with 
the effective functioning of the electoral process. In 
sum, I think that Ohio has fallen far short of showing 
the compelling state interest necessary to overcome this 
otherwise protected right of political association.

141, 146-149 (1943); Thornhill v. Alabama, 310 U. S. 88, 96 (1940); 
Schneider v. State, 308 U. S. 147 (1939), this interest cannot support 
Ohio’s 15% requirement.

9 Ohio’s present statutory scheme is a product of legislative action 
taken between 1948 and 1952. Before that time, independent candi-
dates had been granted a place on the ballot if they could gather 
the signatures of registered voters in the number of 1% of those 
voting at the preceding gubernatorial election and present their 
petitions 60 days before the general election. The State’s experience 
under this unexacting regime is instructive. Voting statistics com-
piled by Ohio’s Secretary of State reveal that since 1900 no more 
than seven parties have appeared on the ballot to compete for a 
major statewide or national office. And even this number was not 
attained after 1908. During the last 10 years of the old regime, 
there are only two third-party candidates of record. The State 
took effective action only after Electors pledged to Henry A. Wallace 
gained some 30,000 votes out of the 3,000,000 cast in 1948. Since 
Harry S Truman carried the State by some 7,000 votes, the Wallace 
vote might well have been decisive if it had increased marginally.

10 The other 49 States may be grouped in the following categories 
with regard to the size of the barriers they raise against third-party 
candidacies :

Signatures Required as a % of Electorate No. of States
De minimis to 0.1%.................................................................... 16
0.1% to 1%................................................................................... 26
1.1% to 3%.................................................................................. 3
3.1% to 5%...................................................................................... 4
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Since Ohio’s requirement is so clearly disproportionate 
to the magnitude of the risk that it may properly act to 
prevent, I need not reach the question of the size of the 
signature barrier a State may legitimately raise against 
third parties on this ground. This should be left to the 
Ohio Legislature in the first instance.

Mr . Justice  Stew art , dissenting in No. 543.*
If it were the function of this Court to impose upon 

the States our own ideas of wise policy, I might be in-
clined to join my Brethren in compelling the Ohio elec-
tion authorities to disregard the laws enacted by the 
legislature of that State. We deal, however, not with a 
question of policy, but with a problem of constitutional 
power. And to me it is clear that, under the Constitu-
tion as it is written, the Ohio Legislature has the power 
to do what it has done.

I.
The Constitution does not provide for popular election 

of a President or Vice President of the United States, 
either nationally or on a state-by-state basis. On the 
contrary, the Constitution explicitly specifies:

“Each State shall appoint, in such Manner as the 
Legislature thereof may direct, a Number of Elec-
tors, equal to the whole Number of Senators and 
Representatives to which the State may be entitled 
in the Congress . . . .” * 1 (Emphasis supplied.)

* [Rep ort er 's Not e : For Mr . Jus tice  Ste war t 's separate state-
ment in No. 544, Socialist Labor Party et al. v. Rhodes, Governor 
of Ohio, et al., see ante, p. 35.]

1 U. S. Const., Art. II, §1. This provision represented a com-
promise among several conflicting views expressed at the Constitu-
tional Convention regarding the most salutary method for choosing 
a President, most of which favored some method other than popular 
election. See McPherson v. Blacker, 146 U. S. 1, 28.



WILLIAMS V. RHODES. 49

23 Stew art , J., dissenting.

“The Electors shall meet in their respective 
states and vote by ballot for President and Vice- 
President . 2

Chief Justice Fuller, therefore, was stating no more 
than the obvious when he wrote for a unanimous Court 
in McPherson v. Blacker, 146 U. S. 1, more than 75 
years ago:

“The Constitution does not provide that the ap-
pointment of electors shall be by popular vote, nor 
that the electors shall be voted for upon a general 
ticket, nor that the majority of those who exercise 
the elective franchise can alone choose the electors. 
It recognizes that the people act through their repre-
sentatives in the legislature, and leaves it to the 
legislature exclusively to define the method of effect-
ing the object.

“In short, the appointment and mode of appoint-
ment of electors belong exclusively to the States 
under the Constitution of the United States. . . .” 
Id., at 27, 35.

A State is perfectly free under the Constitution to 
provide for the selection of its presidential electors by 
the legislature itself. Such a process of appointment was 
in fact utilized by several States throughout our early 
history, and by one State, Colorado, as late as 1876.3 Or 
a state legislature might nominate two slates of electors, 
and allow all eligible voters of the State to choose be-
tween them. Indeed, many of the States formerly pro-
vided for the appointment of presidential electors by

2 U. S. Const., Arndt. 12. The Twelfth Amendment also specifies 
the procedures for selecting a President and Vice President in the 
event that no candidate receives a majority of votes in the electoral 
college.

3 See McPherson v. Blacker, supra, at 35.
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various kinds of just such cooperative action of their 
legislatures and their electorates.4

Here, the Ohio Legislature has gone further, and has 
provided for a choice by the State’s eligible voters 
among slates of electors put forward by all political 
parties that meet the even-handed requirements of long-
standing state laws. We are told today, however, that, 
despite the power explicitly granted to the state legis-
latures under Art. II, § 1, the Legislature of Ohio none-
theless violated the Constitution in providing for the 
selection of electors in this way. I can perceive no such 
constitutional violation.

I agree with my Brethren that, in spite of the broad lan-
guage of Art. II, § 1, a state legislature is not completely 
unfettered in choosing whatever process it may wish for 
the appointment of electors. Three separate constitu-
tional amendments explicitly limit a legislature’s power. 
The Fifteenth Amendment makes clear that if voters are 
to be included in the process, no voter may be excluded 
“on account of race, color, or previous condition of servi-
tude.” The Nineteenth Amendment makes equally clear 
that no voter may be excluded “on account of sex.” And 
the Twenty-fourth Amendment prohibits exclusion of 
any voter “by reason of failure to pay any poll tax or 
other tax.” But no claim has been or could be made in 
this case that any one of these Amendments has been 
violated by Ohio.

4 “[V]arious modes of choosing the electors were pursued, as, by 
the legislature itself on joint ballot; by the legislature through a 
concurrent vote of the two houses; by vote of the people for a 
general ticket; by vote of the people in districts; by choice partly 
by the people voting in districts and partly by the legislature; by 
choice by the legislature from candidates voted for by the people 
in districts; and in other ways . . . .” McPherson v. Blacker, 
supra, at 29.

For a fuller description of the diverse methods pursued by the 
States in appointing their electors under Art. II, § 1, during this 
Country’s first century of constitutional experience, see id., at 26-35.
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Rather, it is said that Ohio has violated the provisions 
of the Fourteenth Amendment. The Court holds that 
the State has violated that Clause of the Amendment 
which prohibits it from denying “to any person within 
its jurisdiction the equal protection of the laws.” And 
two concurring opinions emphasize First Amendment 
principles, made applicable to the States through the 
Fourteenth Amendment’s guarantees, in summarily con-
cluding that Ohio’s statutory scheme is invalid. I con-
cede that the Fourteenth Amendment imposes some 
limitations upon a state legislature’s freedom to choose 
a method for the appointment of electors. A State may 
not, for example, adopt a system that discriminates on 
grounds of religious or political belief. But I cannot 
agree that Ohio’s system violates the Fourteenth Amend-
ment in any way.

II.

In view of the broad leeway specifically given the 
States by Art. II, § 1, of the Constitution, it seems clear 
to me that the basic standard of constitutional adjudica-
tion under the Equal Protection Clause—a standard 
under which only “invidious discrimination” is forbid-
den—is the most stringent test that properly can be held 
applicable here. A single quotation should suffice to 
summarize that standard of equal protection:

“The constitutional safeguard is offended only if the 
classification rests on grounds wholly irrelevant to 
the achievement of the State’s objective. State leg-
islatures are presumed to have acted within their 
constitutional power despite the fact that, in prac-
tice, their laws result in some inequality. A statu-
tory discrimination will not be set aside if any state 
of facts reasonably may be conceived to justify it.” 
McGowan v. Maryland, 366 U. S. 420, 425-426.

320-583 0 - 69 - 12
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The provisions enacted by the Ohio Legislature fully 
meet that standard.5

The laws of Ohio classify political parties, for purposes 
of access to that State’s ballot, according to size and 
strength.6 Those that timely demonstrate widespread 
support in the State may submit a slate of presidential 
electors to Ohio’s voters, while those that neither have 
participated in past elections nor can show the support 
of 15% of the voting public 90 days before a primary 
election may not.7 The appellants claim that these 
provisions discriminate against them. They assert that 
although Ohio may establish “reasonable” qualifying 
standards so that ballots do not become unwieldy, the

5 It is clear that this Court’s decisions in such cases as Baker v. 
Carr, 369 U. S. 186; Gray v. Sanders, 372 U. S. 368; and Reynolds 
v. Sims, 377 U. S. 533, all involving the direct popular election of 
candidates to state or federal office, do not control the issues in 
this case. Indeed, no opinion today suggests that those cases 
are apposite. They sustained the right of a voter to cast a ballot 
whose numerical weight is the equal of that of any other vote cast 
within the jurisdiction in question. No claim is made in this case 
that Ohio has in any way violated that right.

6 The appellants plainly do not object to working through or 
voting for candidates of partisan political organizations, and I do 
not understand them to claim discrimination on the basis of Ohio’s 
failure to allow access to its presidential ballot via an “independent 
nominating petition.”

7 Appellants have cited us to a complex group of Ohio statutes 
which they say are relevant to the participation of political parties 
in that State’s presidential elections. See Ohio Rev. Code §§ 3505.10, 
3513.05, 3513.11, 3513.19, 3513.191, 3517.01-3517.04. It is not entirely 
clear that all of those provisions are applicable to parties partici-
pating in the electoral process for the first time. But we need not 
examine that question since in any event the appellants clearly 
failed to file with the Secretary of State of Ohio on February 7 of 
this year, 90 days before the State’s primary election, a petition 
signed by a number of voters equal to 15% of the number partici-
pating in Ohio’s last gubernatorial election. Ohio Rev. Code 
§§3505.10, 3517.01.
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strength of the American Independent Party is so sub-
stantial that no such requirement could possibly suffice 
to keep the Party’s candidates off the presidential ballot. 
Ohio’s requirements are so high, they contend, that the 
legislative purpose behind those requirements can be 
only to keep new parties—even those that, like the Amer-
ican Independent Party, have gained considerably more 
than “splinter” support—off the ballot. And such re-
quirements, they conclude, thus deny persons in their 
position equal protection of the laws.

Ohio for its part concedes that the legislative objec-
tive underlying the statutes in question is to prevent 
the appearance on its ballot of slates of presidential 
electors whose substantial party support has not been 
timely demonstrated. That the basic classification 
drawn by the provisions is not “irrelevant to the achieve-
ment of the State’s objective”—the traditional standard 
for judging the validity of a legislative classification under 
the Equal Protection Clause—is clear. The Court seems 
to concede as much, but nonetheless holds that the Ohio 
provisions are invalid—a result which may rest in part, 
I believe, upon possible doubts regarding the permissi-
bility of the legislative objective itself. The propriety of 
that objective is, then, a critical issue for determination.

III.
I can discern no basis for the position that Ohio’s 

objective is in any way an illegitimate one. Surely a State 
may justifiably assert an interest in seeing that its presi-
dential electors vote for the candidate best able to draw 
the support of a majority of voters within the State. By 
preventing parties that have not demonstrated timely 
and widespread support from gaining places on its ballot, 
Ohio’s provisions tend to guard against the possibility 
that small-party candidates will draw enough support 
to prevent either of the major contenders from obtaining



54 OCTOBER TERM, 1968.

Ste war t , J., dissenting. 393 U. S.

an absolute majority of votes—and against the conse-
quent possibility that election may be secured by candi-
dates who gain a plurality but who are, vis-à-vis their 
principal opponents, preferred by less than half of those 
voting.8 Surely the attainment of these objectives is 
well within the scope of a State’s authority under our 
Constitution. One may perhaps disagree with the polit-
ical theory on which the objectives are based, but it is 
inconceivable to me that the Constitution imposes on the 
States a political philosophy under which they must be 
satisfied to award election on the basis of a plurality 
rather than a majority vote.

In pursuing this interest Ohio has, at the same time, 
not completely prevented new parties from gaining 
access to that State’s ballot. It has authorized ballot 
position for parties that can demonstrate by petition the 
support of 15% of the voting public 90 days before a 
primary election is to be held. My Brethren seem to 
suggest that the percentage figure is set too high, and 
the date too early. But I cannot join in this kind of 
second-guessing. While necessarily arbitrary, Ohio’s 
standards can only be taken to represent reasonable

8 This interest, which several States have chosen to protect in the 
context of state and local primary contests by providing for runoff 
elections, may be illustrated by a hypothetical example. Assume 
a State in which a dissident faction of one of the two major 
parties—party A—becomes dissatisfied with that party’s nominees 
and sets itself up as a “third party”—party C—putting forward 
candidates more to its liking. Still, the members of party C much 
prefer the candidates of party A to those of party B. A situa-
tion is possible in which party B’s candidates poll, for example, 
46% of the vote, party A’s candidates 44%, and party C’s candi-
dates 10%. Party B’s candidates would in such a situation be 
elected by plurality vote. In an election involving only the candi-
dates of parties A and B, however, those persons preferring party 
C’s candidates might well have voted overwhelmingly for party A’s, 
thus giving party A’s candidates a substantial majority victory.
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attempts at accommodating the conflicting interests 
involved.9

Although Ohio’s provisions do not freeze the Repub-
lican and Democratic Parties into the State’s election 
structure by specific reference to those parties, it is true 
that established parties, once they become participants 
in the electoral process, continue to enjoy ballot position 
so long as they have polled 10% of the vote in the most 
recent Ohio gubernatorial election. It is suggested that 
the disparity between this figure and the *15%  require-
ment applicable to new parties is invidiously discrim-
inatory. But I cannot accept the theory that Ohio is 
constitutionally compelled to apply precisely the same 
numerical test in determining whether established parties 
enjoy widespread support as it applies in determining 
that question with regard to new parties.

It is by no means clear to me that as an abstract 
matter there are no differences between parties that have 
long been on the ballot in a State and those that have 
not, such as might justify disparate standards for deter-
mining in those two classes of cases when widespread 
support, required for ballot position, has been demon-
strated. In any event, I cannot conclude that the dis-
parity involved here denies equal protection of the laws. 
The difference in figures is a difference between the 
requirements for getting on and staying on the ballot. 
It seems to me to be well within the State’s powers to 
set somewhat different standards for those two require-
ments, so long as it applies them uniformly to all polit-
ical parties. The only remaining argument would seem 
to be that the Republican and Democratic Parties never 
had to meet the 15% requirement: they were on the 
ballot in Ohio at the time the statutory scheme was

9 The date specified, for instance, is related to Ohio’s requirement 
that all political parties hold primary elections—another provision 
that is, it seems to me, well within the State’s power to enact.
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enacted, and so have had only to make certain they 
remain on by meeting the 10% standard. But the Ohio 
Legislature could well have taken notice at the time the 
provisions were enacted that the parties which had polled 
over 10% of the vote in the most recent gubernatorial 
election—the Republican and Democratic Parties—had 
both demonstrated strength far beyond the 15% figure 
specified for ballot entry by new parties. It seems to 
me totally unrealistic, therefore, to conclude that this 
minor disparity in standards cannot be justified by “any 
state of facts [that] reasonably may be conceived.” 
McGowan v. Maryland, supra, at 426.

IV.
The Court’s opinion appears to concede that the 

State’s interest in attempting to ensure that a minority 
of voters do not thwart the will of the majority is a 
legitimate one, but summarily asserts that this legiti-
mate interest cannot constitutionally be vindicated. 
That assertion seems to echo the claim of my concurring 
Brethren—a claim not made by the appellants—that 
Ohio’s statutory requirements in some way infringe upon 
First Amendment rights. I cannot agree.

As the language of Art. II, § 1, and a great deal of 
history under that section make clear, there is no con-
stitutional right to vote for presidential electors.10 I 
take it, therefore, that the First Amendment theory of 
my Brethren rests on the view that, despite the legiti-
macy of the objective underlying Ohio’s laws, those laws 
nonetheless have the effect of stifling the activity of 
persons who disagree with the major political parties now 
in existence. The concurring opinions cite a series of 
decisions protecting what has been termed the First

10 Cf. Minor v. Happersett, 21 Wall. 162, 178:
“[T]he Constitution of the United States does not confer the right 
of suffrage upon any one . . . .”
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Amendment right of association. NAACP v. Button, 
371 U. S. 415; Bates v. Little Rock, 361 U. S. 516; 
NAACP v. Alabama, 357 U. S. 449; Thomas v. Collins, 
323 U. S. 516; De Jonge v. Oregon, 299 U. S. 353. In my 
view, however, the principles on which those decisions 
were based do not call for today’s result.

In Thomas v. Collins and De Jonge v. Oregon, supra, 
the very design of the statutes in question was to prevent 
persons from freely meeting together to advance political 
or social views. Ohio’s laws certainly are not of that 
nature. In the other three cases cited, all involving the 
activities of the National Association for the Advance-
ment of Colored People, the statutes challenged were not 
on their face calculated to affect associational rights. 
We were able to determine with a good deal of certainty 
in those cases, however, (1) that application of the stat-
utes to the NAACP would clearly result in a considerable 
impairment of those rights, and (2) that the interest said 
to underlie the statutes was insubstantial in the contexts 
presented. I believe that those conclusions should as a 
general matter be regarded as prerequisites to any holding 
that laws such as those involved here, which serve a legiti-
mate state interest but are said to have some impact on 
First Amendment activity, are invalid. Cf. United 
States v. O’Brien, 391 U. S. 367.

In NAACP v. Alabama, supra, for instance, where the 
NAACP was ordered in accord with state law to disclose 
its membership lists, we outlined the issues as follows:

“We think that the production order, in the re-
spects here drawn in question, must be regarded 
as entailing the likelihood of a substantial restraint 
upon the exercise by petitioner’s members of their 
right to freedom of association. Petitioner has made 
an uncontroverted showing that on past occasions 
revelation of the identity of its rank-and-file mem-
bers has exposed these members to economic reprisal, 
loss of employment, threat of physical coercion, and 
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other manifestations of public hostility. Under 
these circumstances, we think it apparent that com-
pelled disclosure of petitioner’s Alabama member-
ship is likely to affect adversely the ability of 
petitioner and its members to pursue their collective 
effort to foster beliefs which they admittedly have 
the right to advocate, in that it may induce members 
to withdraw from the Association and dissuade 
others from joining it because of fear of exposure 
of their beliefs shown through their associations and 
of the consequences of this exposure.

“We turn to the final question whether Alabama 
has demonstrated an interest in obtaining the dis-
closures it seeks from petitioner which is sufficient 
to justify the deterrent effect which we have con-
cluded these disclosures may well have on the free 
exercise by petitioner’s members of their constitu-
tionally protected right of association. . . .

“. . . The exclusive purpose [of the state authori-
ties] was to determine whether petitioner was con-
ducting intrastate business in violation of the 
Alabama foreign corporation registration statute, 
and the membership lists were expected to help 
resolve this question. The issues in the litigation 
commenced by Alabama by its bill in equity were 
whether the character of petitioner and its activities 
in Alabama had been such as to make petitioner 
subject to the registration statute, and whether the 
extent of petitioner’s activities without qualifying 
suggested its permanent ouster from the State. 
Without intimating the slightest view upon the 
merits of these issues, we are unable to perceive that 
the disclosure of the names of petitioner’s rank-and- 
file members has a substantial bearing on either of 
them. ...” 357 U. S., at 462-464.
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And in Bates v. Little Rock, supra, where an almost 
identical requirement was involved, we stated:

“On this record it sufficiently appears that com-
pulsory disclosure of the membership lists of the 
local branches of the National Association for the 
Advancement of Colored People would work a sig-
nificant interference with the freedom of association 
of their members. There was substantial uncontro-
verted evidence that public identification of persons 
in the community as members of the organizations 
had been followed by harassment and threats of 
bodily harm. There was also evidence that fear of 
community hostility and economic reprisals that 
would follow public disclosure of the membership 
fists had discouraged new members from joining the 
organizations and induced former members to with-
draw. This repressive effect, while in part the result 
of private attitudes and pressures, was brought to 
bear only after the exercise of governmental power 
had threatened to force disclosure of the members’ 
names. . . . Thus, the threat of substantial gov-
ernment encroachment upon important and tradi-
tional aspects of individual freedom is neither 
speculative nor remote.

“Decision in this case must finally turn, there-
fore, on whether the cities as instrumentalities of 
the State have demonstrated so cogent an interest 
in obtaining and making public the membership lists 
of these organizations as to justify the substantial 
abridgment of associational freedom which such 
disclosures will effect. . . .

“In this record we can find no relevant correlation 
between the power of the municipalities to impose 
occupational license taxes and the compulsory dis-
closure and publication of the membership lists of 
the local branches of the National Association for the
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Advancement of Colored People. . . .” 361 U. S., 
at 523-525.11

Here, there certainly is no comparable showing that 
Ohio’s ballot requirements have any substantial impact 
on the attempts of political dissidents to organize effec-
tively. Such persons are entirely free to assemble, 
speak, write, and proselytize as they see fit. They are 
free either to attempt to modify the character of the 
established major parties or to go their own way and 
set up separate political organizations. And if they can 
timely demonstrate that they have substantial support 
within the State—according to Ohio’s reasonable stand-
ards for deciding that question—they may secure ballot 
position for the candidates they support. Ohio has re-
stricted only their ability to secure ballot position without 
demonstrating that support. To me the conclusion that 
that single disability in any way significantly impairs 
their First Amendment rights is sheer speculation. As 
my Brethren’s surveys of ballot requirements in the 
various States suggest, the present two-party system in 
this country is the product of social and political forces 
rather than of legal restrictions on minority parties. 
This Court has been shown neither that in States with 
minimal ballot restrictions third parties have flourished, 
nor that in States with more difficult requirements they 
are moribund. Mere speculation ought not to suffice to 
strike down a State’s duly enacted laws.

Nor, I think, can we with any confidence conclude that 
Ohio’s interest in attempting to ensure that the will of the 
majority shall prevail is an insubstantial one. It requires 
more insensitivity to constitutional principles of federal-
ism than I possess to tell Ohio that that interest is, ac-

11 The NAACP cases, furthermore, held invalid only the applica-
tion of the state laws in question to the parties involved. Here, 
however, Ohio is told, as I read the opinion of the Court and the 
concurring opinions, that it cannot in any circumstances validly 
enforce its ballot requirements.
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cording to this Court’s scale of values, somehow unworthy 
of implementation.12 I cannot conclude, therefore, that 
First Amendment principles call for the result reached 
today.

V.
It is thought by a great many people that the entire 

electoral college system of presidential selection set up 
by the Constitution is an anachronism in need of major 
overhaul.13 As a citizen, I happen to share that view. 
But this Court must follow the Constitution as it is writ-
ten, and Art. II, § 1, vests in the States the broad dis-
cretion to select their presidential electors as they see fit. 
The method Ohio has chosen may be unwise as a matter 
of policy, but I cannot agree that it violates the 
Constitution.14

Mr . Just ice  White , dissenting in No. 543 and con-
curring in No. 544.

I agree with much of what my Brother Stewart  says 
in his dissenting opinion in No. 543. In my view, neither

12 My Brother Harlan  suggests that Ohio’s interest may be pro-
tected in “less restrictive” ways. In light of the views I have stated 
above, I do not see why Ohio should be compelled to utilize one 
method for achieving its ends rather than another. In any event, 
each of the methods mentioned by Mr . Just ice  Harlan  appears 
to me to entail consequences which arguably would frustrate other 
legitimate state interests. Nor do all of them serve as effectively 
to promote the interest in question here as does the statutory 
scheme the Ohio Legislature has in fact enacted. I do not think 
problems such as those raised in this case can be solved by means 
of facile and unelaborated suggestions of “less restrictive alterna-
tives”; issues of legislative policy are too complex for such easy 
answers to be satisfactory.

13 Similar suggestions were being made as early as 1804, at the 
time of the adoption of the Twelfth Amendment. See McPherson 
v. Blacker, 146 U. S. 1, 33.

14 For the reasons stated in this opinion, and the further reasons 
stated in Part IV of the opinion of the Court, I agree with the 
Court’s denial of equitable relief to the appellants in No. 544, the 
Socialist Labor Party case.



62 OCTOBER TERM, 1968.

Opinion of Whit e , J. 393 U. S.

the Due Process Clause nor the Equal Protection Clause 
of the Fourteenth Amendment prohibits Ohio from re-
quiring that the appointment of presidential electors 
be carried out through the political party process. The 
Court does not hold that Ohio must accord ballot posi-
tion to those who are unwilling to work through the 
framework of an established or nascent political party, 
nor do I understand appellants to make this contention. 
In this connection, there is no suggestion in the ma-
jority opinion that Ohio, merely by requiring potential 
candidates to participate in a primary, has acted unrea-
sonably. Indeed, this requirement provides the oppor-
tunity for the presentation and winnowing out of can-
didates which is surely a legitimate objective of state 
policy. Nor is it held that Ohio’s requirement, pursuant 
to this objective, that parties must show their base of 
popular support by obtaining the signatures of 15% of 
Ohio’s gubernatorial voters is itself unreasonable.

In the face of such requirements, which neither alone 
nor in combination are unconstitutional, I do not under-
stand how the American Independent Party may be or-
dered on the ballot over the objections of the State. The 
Independent Party has not complied with the provision 
that it show a sufficient base of popular support in time 
for participation in a primary. Indeed, the Party made 
no effort whatsoever to comply with these provisions. It 
claims it secured the necessary number of signatures but 
admits it wholly ignored the requirement that the peti-
tions be filed prior to the primary election date. Had it 
filed them, and been denied participation in the primary 
or the election for failure to meet some other requirement, 
the case would be very different. But it did not even 
commence judicial challenge of the signature require-
ment, not to mention gathering signatures, in time to 
participate in the primary. The Independent Party is 
in no position to complain that it would have been impos-
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sible for its members to gather the necessary signatures— 
which they were in fact able to assemble subsequently— 
or that it might in its progress toward ballot position 
have encountered some later obstacle.

That other Ohio provisions related to later phases of 
the election process might have imposed unconstitutional 
barriers to ballot position is no reason to excuse the 
Independent Party from complying with those precon-
ditions which the State may validly impose. Why a 
majority of the Court insists on holding the primary 
petition requirement impermissible, not on its own 
demerits, but because it appears in the statute books 
with more questionable provisions is the major mystery 
of the majority position. Neither the Independent nor 
the Socialist Labor Party is entitled to relief in this Court.

Mr . Chief  Justice  Warren , dissenting.
We have had but seven days to consider the important 

constitutional questions presented by these cases. The 
rationale of the opinion of the Court, based both on 
the Equal Protection Clause and the First Amendment 
guarantee of freedom of association, will apply to all 
elections, national, state, and local. Already, litigants 
from Alabama, California, Illinois, and Virginia have re-
quested similar relief virtually on the eve of the 1968 
presidential election. I think it fair to say that the 
ramifications of our decision today may be comparable 
to those of Baker v. Carr, 369 U. S. 186 (1962), a case 
we deliberated for nearly a year.1 11 Appellants’ belated 
requests for extraordinary relief have compelled all mem-
bers of this Court to decide cases of this magnitude 
without the unhurried deliberation which is essential to 
the formulation of sound constitutional principles.

1 Baker was originally argued on April 19-20, 1961. On May 1, 
1961, it was set for reargument and was reargued on October 9, 
1961. Our decision was not announced until March 26, 1962, over
11 months after the original argument.
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I.
I cannot agree that the State of Ohio should be com-

pelled to place the candidates of the American Inde-
pendent Party on the ballot for the impending presi-
dential election. Nor can I draw a distinction between 
this Party and the Socialist Labor Party. Both suits 
were filed in July of this year, and both were decided 
on August 29, 1968. The following week the American 
Independent Party petitioned the Circuit Justice for 
its Circuit for provisional relief, which was granted 
on September 10. The Socialist Labor Party sought 
similar relief only three days after the September 10 
order was issued. Mr . Justice  Stew art  granted provi-
sional relief to one, but denied it to the other. No Ohio 
statutory deadline compelled that result, and presumably 
Ohio could have complied with an order granting the 
same relief to both Parties.* I 2 Both Parties should be 
treated alike; otherwise, we are bowing to a show of 
strength rather than applying constitutional principles.

Appellants have invoked the equity jurisdiction of the 
federal courts. Placed in this context, the litigation be-

2 Mr . Just ice  Ste war t  based his denial of the Socialist Labor 
Party’s request for provisional relief upon the following considera-
tions: “the late date on which this motion was presented, the 
action already taken by the Ohio authorities, the relief already 
granted the appellants by the district court, and the fact that the 
basic issues they present will be fully canvassed in the argument of 
the appeal in Williams v. Rhodes . . . .” He did not suggest that 
the State of Ohio made any representations that it could not comply 
with an order granting the Socialist Labor Party the same relief 
already granted the American Independent Party.

I do not think any significance should be given to the fact that
the interim relief granted by Mr . Just ice  Stewa rt  made it physi-
cally possible to place the American Independent Party on the 
ballot. This relief, as explicitly recognized by Mr . Just ice  Stew art , 
was granted solely to allow Ohio to comply with all possible orders 
of this Court.
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fore us presents an issue not treated by the opinion of 
the Court: did the District Court abuse its discretion 
in denying the extraordinary equitable relief requested 
by appellants? 3 A review of the facts before the Dis-
trict Court convinces me that it did not, and therefore 
the emergency relief sought by appellants should be 
denied.

The Socialist Labor Party has been an organized polit-
ical party in Ohio since the end of the 19th century, and 
although it has not achieved ballot position since the 
enactment in 1948 of the laws it challenges,4 not until 
July 2, 1968, did it press its claims for equitable relief. 
Similarly, the supporters of George C. Wallace did not 
institute their action until July 29, 1968, although early 
in 1967 Governor Wallace had expressed interest in the 
Presidency,5 and, in the spring of that year, he voiced 
concern for the restrictive nature of Ohio’s qualifying 
laws.6

Nevertheless, neither the American Independent Party 
nor the Socialist Labor Party made an effort to comply 
with Ohio’s election laws. Nor has either timely in-
voked the jurisdiction of the courts. That both had the 
opportunity to do so cannot be denied. Because the

3 This is the traditional standard for review of the denial of 
equitable relief. See, e. g., Brotherhood of Locomotive Engineers 
v. M.-K.-T. R. Co., 363 U. S. 528, 535 (1960); United Fuel Gas 
Co. v. Public Serv. Comm’n, 278 U. S. 322, 326 (1929).

4 Appellants’ Complaint in No. 544, pp. 1-2.
5 New York Times, Jan. 26, 1967, p. 20, col. 3.
6 Commencing in late April 1967, Governor Wallace began a four- 

day tour of selected northern States. At a press conference in 
Pittsburgh on April 27 he stated that he expected to run for Presi-
dent in all 50 States and that it might be necessary to institute suit 
in States where third parties had difficulty obtaining ballot position. 
Aides to the Governor mentioned California and Ohio as States in 
which difficulty might be encountered. New York Times, April 28, 
1967, p. 28, col. 5.
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State of Ohio does not challenge the validity of the 
signatures gathered by the American Independent Party, 
a majority of this Court assumes they reflect the strength 
of that Party in Ohio. However, since the signatures 
were not submitted to Ohio in timely compliance with 
the State’s election laws, they have never been verified; 
in fact, appellants in No. 543 did not seek to file their 
signatures until over five months after the statutory 
filing date.7

Despite these delays in instituting suit and the failure 
of either party to make an effort to comply with any 
of Ohio’s election laws, the District Court ordered Ohio 
to provide for write-in voting. This relief guaranteed 
that each Ohio voter would have the right to vote for 
the candidate of his choice, including the candidates of 
these two Parties. At worst, therefore, denying appel-
lants a position on the ballot for the 1968 election pre-
vented their candidates from competing on a completely 
equal basis with the candidates of the two major parties.

The imminence of the election, the Parties’ failure to 
comply with Ohio law and the District Court’s grant of 
partial relief must be considered in conjunction with the 
need to promote orderly federal-state relationships. Our 
reports are replete with decisions concerning the nature 
of the relief to be afforded in these sensitive areas, yet 
the opinion of the Court does not address itself to the 
principles of these cases. In the analogous area of 
legislative apportionment, we have often tolerated a 
temporary dilution of voting rights to protect the legiti-
mate interests of the States in fashioning their own elec-

7 The Ohio election laws require that petitions for a position on 
the Ohio ballot be filed 90 days before the state primary. Ohio 
Rev. Code §§3513.256-3513.262, 3517.01 (1960 Repl. Vol.). Appel-
lants in No. 543 concede in their brief that their deadline was Feb-
ruary 7, 1968, yet they apparently did not attempt to file their 
petitions until late in July. Appellants’ Brief 86.
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tion laws, see, e. g., Lucas v. Colorado General Assembly, 
377 U. S. 713, 739 (1964); cf. Davis v. Mann, 377 U. S. 
678, 692-693 (1964); and in the area of school desegre-
gation we have demonstrated even greater deference to 
the States. On occasion, we have even counseled absten-
tion where First Amendment rights have been allegedly 
infringed by state legislation. See Harrison v. NAACP, 
360 U. S. 167 (1959).

For example, in WMCA, Inc. v. Lomenzo, 377 U. S. 
633 (1964), holding unconstitutional the apportionment 
of New York’s Legislature, we stated that on remand 
the District Court “acting under equitable principles, 
must now determine whether, because of the imminence 
of that election and in order to give the New York Legis-
lature an opportunity to fashion a constitutionally valid 
legislative apportionment plan, it would be desirable to 
permit the 1964 election of legislators to be conducted 
pursuant to the existing [unconstitutional] provisions, or 
whether under the circumstances the effectuation of 
appellants’ right to a properly weighted voice in the 
election of state legislators should not be delayed beyond 
the 1964 election.” 8 Id., at 655. (Emphasis added.)

8 The prior history of Preisler v. Secretary of State, 279 F. Supp. 
952 (D. C. W. D. Mo. 1967), probable jurisdiction noted sub nom. 
Kirkpatrick v. Preisler, 390 U. S. 939 (1968), aptly demonstrates 
the deference we have paid legislative action in this area. On Janu-
ary 4, 1965, the United States District Court for the Western Dis-
trict of Missouri held that the 1961 Missouri Congressional Redis-
tricting Act was unconstitutional, but it refused to grant any 
additional relief “until the Legislature of the State of Missouri has 
once more had an opportunity to deal with the problem . . . .” 
Preisler v. Secretary of State, 238 F. Supp. 187, 191 (D. C. W. D. 
Mo. 1965). The Missouri General Assembly then enacted the 1965 
Congressional Redistricting Act. On August 5, 1966, the District 
Court held this new plan unconstitutional, but it nevertheless per-
mitted the 1966 Missouri congressional elections to be conducted 
under the void act. Preisler v. Secretary of State, 257 F. Supp. 953

320-583 0 - 69 - 13 



68 OCTOBER TERM, 1968.

Warr e n , C. J., dissenting. 393 U.S.

Green v. County School Board, 391 U. S. 430 (1968), 
decided only last Term, provides an even more striking 
example of our concern for the need to refrain from 
usurping the authority of the States in areas traditionally 
entrusted to them. Green reached this Court 13 years 
after Brown v. Board of Education, 349 U. S. 294 (1955), 
required that schools be established free of racial dis-
crimination with “all deliberate speed.” Although we 
held in Green that the particular “freedom-of-choice” 
plan adopted by the school board did not pass constitu-
tional muster, the case was remanded to the District 
Court so that the school board could once again attempt 
to formulate a constitutional plan.

The result achieved here is not compatible with recog-
nized equitable principles, nor is it compatible with our 
traditional concern, manifested in both the reapportion-
ment and school desegregation cases, for preserving the 
properly exercised powers of the States in our federal 
system. Moreover, in none of these analogous areas did 
we deal with an express constitutional delegation of power 
to the States. That delegation is unequivocal here. 
U. S. Const., Art. II, § 1.

The net result of the Court’s action is that this 
Court is writing a new presidential election law for the 
State of Ohio without giving the Legislature or the courts 
of that State an opportunity to appraise their statutes 
in litigation 9 or to eliminate any constitutional defects

(D. C. W. D. Mo. 1966). We affirmed on January 9, 1967, sub nom. 
Kirkpatrick v. Preisler, 385 U. S. 450. In 1967, the Missouri Gen-
eral Assembly made still another attempt to enact a constitutional 
plan, but on December 29, 1967, this plan was also invalidated. 279 
F. Supp. 952.

9 Cf. Scott v. Germano, 381 U. S. 407, 409 (1965), in which we 
stated that the “power of the judiciary of a State to require valid 
reapportionment or to formulate a valid redistricting plan has not 
only been recognized by this Court but appropriate action by the 
States in such cases has been specifically encouraged.”
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prior to a decision by this Court. Given both the lateness 
of the hour and the legitimate demands of federalism, 
the District Court did not abuse its discretion in denying 
the extraordinary relief appellants demanded.

II.
Although I believe that the court below properly ex-

ercised its discretionary equitable powers, this litigation 
involves far more than a resolution of whether either 
Party is entitled to ballot position for the 1968 election. 
Appellants’ request for declaratory relief, challenging 
the constitutionality of Ohio’s system of conducting 
presidential elections, has raised a question which 
may be fairly classified as one of first impression: 10 to 
what extent may a State, consistent with equal protection 
and the First Amendment guarantee of freedom of as-
sociation, impose restrictions upon a candidate’s desire 
to be placed upon the ballot? As I have already stated, 
the principles which would of necessity evolve from an 
answer to this question could not be confined either to 
the State of Ohio or to presidential elections.

Both the opinion of this Court and that of the District 
Court leave unresolved what restrictions, if any, a State 
can impose. Although both opinions treat the Ohio 
statutes as a “package,” giving neither Ohio nor the 
courts any guidance, each contains intimations that a 
State can by reasonable regulation condition ballot posi-

10 MacDougall v. Green, 335 U. S. 281 (1948), did contest the 
constitutionality of Illinois’ system of nominating candidates repre-
sentative of new political parties. However, MacDougall was de-
cided during the reign of Colegrove v. Green, 328 U. S. 549 (1946). 
Baker n . Carr, 369 U. S. 186 (1962), and its progeny have sub-
stantially modified the constitutional matrix in this area. Fortson 
v. Morris, 385 U. S. 231 (1966), although concerning the con-
stitutionality of state election laws, involved consideration of a 
State’s post-election procedure, not state requirements for initial 
ballot qualification.
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tion upon at least three considerations—a substantial 
showing of voter interest in the candidate seeking a place 
on the ballot, a requirement that this interest be evidenced 
sometime prior to the election, and a party structure 
demonstrating some degree of political organization. 
With each of these propositions I can agree. I do not 
believe, however, as does Mr . Justi ce  Stew art , that the 
Equal Protection Clause has only attenuated applicability 
to the system by which a State seeks to control the selec-
tion of presidential electors.

Whatever may be the applicable constitutional princi-
ples, appellants and the State of Ohio are entitled to 
know whether any of the various provisions attacked in 
this litigation do comport with constitutional standards. 
As demonstrated by Zwickler v. Koota, 389 U. S. 241 
(1967),11 this matter should be first resolved by the court 
below. Given the magnitude of the questions presented 
and the need for unhurried deliberation, I would dispose 
of appellants’ request for declaratory relief in a manner 
consistent with Zwickler by a remand to the District 
Court for a clearer determination of the serious consti-
tutional questions raised in these cases.

I must therefore dissent from the failure of the Court’s 
opinion to explore or dispose adequately of the declaratory 
judgment actions, as well as from the grant of extraordi-
nary relief in No. 543.

11 “We hold that a federal district court has the duty to decide 
the appropriateness and the merits of the declaratory request irre-
spective of its conclusion as to the propriety of the issuance of the 
injunction.” 389 U. S., at 254.
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FEDERAL POWER COMMISSION v. UNITED 
GAS PIPE LINE CO.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 247. Decided October 21, 1968.*

This Court previously sustained the formula of the Federal Power 
Commission (FPC) for determining the tax component of respond-
ent’s cost of service but remanded the cases (386 U. S. 237) with 
respect to whether it was significant in applying the formula that 
respondent had both jurisdictional and non jurisdictional income. 
The Court of Appeals held that the issue had been sufficiently 
raised by respondent’s petition for rehearing before the FPC and 
that the formula required that consolidated tax savings be first 
allocated to respondent’s non jurisdictional income. Held: Since 
the FPC did not disclose the basis for its order and did not “give 
clear indication that it has exercised the discretion with which 
Congress has empowered it,” Phelps Dodge Corp. v. NLRB, 313 
U. S. 177, 197, the cases were not in the proper posture for judicial 
review and should have been remanded to the FPC for further 
consideration.

Certiorari granted; 388 F. 2d 385, reversed and remanded.

Solicitor General Griswold, Harris Weinstein, Richard 
A. Solomon, and Peter H. Schiff for petitioner in No. 247. 
Reuben Goldberg and George E. Morrow for petitioner 
in No. 248.

David T. Searls and Vernon W. Woods for respondent 
in both cases.

Per  Curiam .
When these cases were here the first time, we sustained 

the authority of the Federal Power Commission to deter-
mine the tax component of United’s cost of service in

*Together with No. 248, Memphis Light, Gas & Water Division v. 
United Gas Pipe Line Co., also on petition for writ of certiorari to 
the same court.
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accordance with the formula developed by it in Cities 
Service Gas Co., 30 F. P. C. 158 (1963), but remanded the 
cases with respect to whether in applying the Cities Serv-
ice formula it was significant that United apparently had 
both jurisdictional and non jurisdictional activities and 
income. FPC v. United Gas Pipe Line Co., 386 U. S. 237 
(1967). Over the objections of the Commission, the 
Court of Appeals held that the issue had been sufficiently 
raised by United in its petition for rehearing before the 
Commission in accordance with § 19 of the Natural Gas 
Act, 52 Stat. 831, as amended, 15 U. S. C. § 717r, and 
that the Cities Service formula required that consolidated 
return tax savings coming to United be first allocated 
to United’s nonjurisdictional income.

The petitions for certiorari are granted and the judg-
ment of the Court of Appeals is reversed.! Although 
we acquiesce in the Court of Appeals’ construction of 
United’s petition for rehearing filed with the Commission, 
the issue on remand was not in the proper posture for final 
determination by the Court of Appeals and should have 
been remanded to the Commission for further considera-
tion. It is true that the Commission in its opinion had 
remarked that “United is largely a regulated company, 
and we shall designate it as such for the purpose of these 
computations.” United Gas Pipe Line Co., 31 F. P. C. 
1180, 1190 (1964). But the Commission made no effort 
to justify this characterization of United in terms of the 
findings, the fundamentals of the Cities Service formula, 
or the applicable law. This may have been because the 
adversary proceedings were primarily concerned with the 
validity of the formula itself and never focused precisely 
on the question of intra-company revenue and cost alloca-
tion. Whatever the reason, there was “no indication of 
the basis on which the Commission exercised its expert

fThe motion for leave to use the record in the prior proceedings 
before this Court, Nos. 127 and 128, October Term, 1966, is granted.
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discretion,” no articulation of “any rational connection be-
tween the facts found and the choice made.” Burlington 
Truck Lines, Inc. v. United States, 371 U. S. 156, 167, 
168 (1962). On this issue the Commission’s order was 
vulnerable on rehearing and in the Court of Appeals.

But it does not follow that the Court of Appeals, in 
the face of the Commission’s insistence that its decision 
was wholly consistent with its Cities Service formula, 
should have itself determined that consolidated return 
savings be first allocated to non jurisdictional income and 
that “income from the unregulated component of United 
is sufficiently large to absorb all such net tax losses and no 
excess remains to reduce the regulated taxable income 
of United.” United Gas Pipe Line Co. v. FPC, 388 F. 
2d 385, 391-392 (C. A. 5th Cir. 1968) (footnote omitted). 
These questions should have had adequate attention from 
the Commission in the first instance before being sub-
jected to judicial review. Before the courts can properly 
review agency action, the agency must disclose the basis 
of its order and “give clear indication that it has exercised 
the discretion with which Congress has empowered it,” 
Phelps Dodge Corp. v. NLRB, 313 U. S. 177, 197 (1941); 
otherwise the courts are propelled “into the domain which 
Congress has set aside exclusively for the administrative 
agency.” SEC v. Chenery Corp., 332 U. S. 194, 196 
(1947). The judgment of the Court of Appeals is re-
versed and the cases are remanded with instructions 
to return the cases to the Commission for further 
proceedings.

It is so ordered.

Mr . Justi ce  Fortas  and Mr . Justi ce  Marsh all  took 
no part in the consideration or decision of these cases.
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INTERNATIONAL TERMINAL OPERATING CO, 
INC. v. N. V. NEDERL. AMERIK

STOOMV. MAATS.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 379. Decided October 21, 1968.

Respondent, a shipowner, sought indemnity from petitioner, a steve-
doring company, for damages respondent had paid petitioner’s 
employee, who had been injured while working on respondent’s 
ship. The Court of Appeals reversed the jury’s verdict for peti-
tioner on the ground that as a matter of law petitioner had not 
taken reasonable action to avoid the injury. Held: Under the 
Seventh Amendment the issue as to the reasonableness of peti-
tioner’s conduct should have been left to the jury. Atlantic & 
Gulf Stevedores, Inc. v. EHerman Lines, Ltd., 369 U. S. 355 (1962).

Certiorari granted; 392 F. 2d 763, reversed.

Sidney A. Schwartz for petitioner.
Edmund F. Lamb for respondent.

Per  Curiam .
The petition for a writ of certiorari is granted.
The respondent, a shipowner, sought indemnity from 

the petitioner, a stevedoring company, for damages the 
shipowner had paid to an employee of the stevedore who 
was injured while working aboard the respondent’s ship. 
See Albanese v. N. V. Nederl. Amerik Stoomv. Moats., 
382 U. S. 283 (1965). A jury found that the stevedoring 
company had fulfilled its duty of workmanlike service 
and, accordingly, that no indemnity was due. See Ryan 
Stevedoring Co. v. Pan-Atlantic S. S. Corp., 350 U. S. 
124 (1956). The Court of Appeals reversed this verdict 
and held, as a matter of law, that the stevedore had not 
taken reasonable action to avert the injury. 392 F. 2d 
763 (1968).



INTERNATIONAL CO. v. NEDERL. AMERIK. 75

74 Per Curiam.

The cause of the longshoreman’s injury was carbon 
monoxide inhalation that occurred as he and other long-
shoremen were using gasoline-powered vehicles to move 
cargo in the ship’s lower hold. The shipowner contends 
that the stevedore’s hatch boss acted unreasonably. 
When longshoremen complained about the lack of venti-
lation in the hold, the hatch boss informed one of the 
ship’s officers that his men would walk off the job unless 
the officer turned on the ship’s ventilating system. The 
officer told the men to continue working and promised 
to activate the ventilating system, which was within the 
shipowner’s exclusive control and which was concededly 
adequate to ventilate the hold. When, less than 10 min-
utes later, the hatch boss realized that the ventilating 
system had not been turned on, he ordered the men from 
the hold. The injured longshoreman collapsed as he was 
ascending a ladder to leave.

The Court of Appeals said that the hatch boss should 
have ceased work when he first learned that the ship’s 
ventilating system was not operating, despite the officer’s 
promise to turn on the system. Alternatively, he should 
have used the stevedore’s blowers, which had been left 
on the pier, to ventilate the hold. The jury, however, 
in response to a special interrogatory, found that the 
stevedore had acted reasonably in continuing to work for 
a brief period in reliance on the officer’s promise. We 
cannot agree with the Court of Appeals that the steve-
dore acted unreasonably as a matter of law. Under the 
Seventh Amendment, that issue should have been left 
to the jury’s determination. Any other ruling would 
be inconsistent with this Court’s decision in Atlantic & 
Gulf Stevedores, Inc. v. Ellerman Lines, Ltd., 369 U. S. 
355 (1962).

The judgment of the Court of Appeals is
Reversed.
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BOUNDS, WARDEN v. CRAWFORD.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT.

No. 279. Decided October 21, 1968.

Certiorari granted; 395 F. 2d 297, vacated and remanded.

Thomas Wade Bruton, Attorney General of North 
Carolina, and Andrew A. Vanore, Jr., for petitioner.

Per  Curiam .
The motion of the respondent for leave to proceed 

in jorma pauperis and the petition for a writ of certiorari 
are granted. The judgment is vacated and the case is 
remanded to the Court of Appeals for further considera-
tion in light of Witherspoon n . Illinois, 391 U. S. 510, 
and for consideration of the other constitutional questions 
raised in the case.

Mr . Just ice  Black  dissents.

IN RE HAGOPIAN.

APPEAL FROM THE SUPREME JUDICIAL COURT 
OF MASSACHUSETTS.

No. 352. Decided October 21, 1968.

Appeal dismissed and certiorari denied.

Per  Curiam .
The motion for leave to file an amended jurisdictional 

statement is granted. The appeal is dismissed for want 
of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for a writ of certiorari, certiorari 
is denied.
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LAKE et  vir  v. POTOMAC LIGHT & POWER CO.

APPEAL FROM THE SUPREME COURT OF APPEALS 
OF WEST VIRGINIA.

No. 364. Decided October 21, 1968.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

DYMYTRYSHYN et  al . v . ESPERDY, DISTRICT 
DIRECTOR, IMMIGRATION AND NATU-

RALIZATION SERVICE.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 380. Decided October 21, 1968.

285 F. Supp. 507, affirmed.

John J. Abt for appellants.
Solicitor General Griswold, Assistant Attorney Gen-

eral Vinson, and Philip R. Monahan for appellee.

Per  Curia m .
The motion to affirm is granted and the judgment is 

affirmed.
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CHEMICAL TANK LINES, INC. v. HOLSTINE.

APPEAL FROM THE SUPREME COURT OF APPEALS OF 
WEST VIRGINIA.

No. 195. Decided October 21, 1968.

Appeal dismissed and certiorari denied.

J. Campbell Palmer III and Albert L. Bases for 
appellant.

Robert H. C. Kay and Stanley E. Preiser for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

Mr . Justi ce  Black  dissents.
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CONTINENTAL OIL CO. v. UNITED STATES.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF NEW MEXICO.

No. 206. Decided October 21, 1968.

Affirmed.

David T. Searls, Harry M. Reasoner, and Lloyd F. 
Thanhouser for appellant.

Solicitor General Griswold, Assistant Attorney Gen-
eral Zimmerman, and Lawrence W. Somerville for the 
United States.

Per  Curiam .
Being convinced on the record before us that Malco 

Refineries, Inc., was not a “failing company,” United 
States v. Third National Bank, 390 U. S. 171,183 (1968); 
International Shoe Co. v. FTC, 280 U. S. 291 (1930), 
and that the record otherwise supports the decree, United 
States v. Pabst Brewing Co., 384 U. S. 546 (1966), we 
affirm the judgment of the District Court.

Mr . Just ice  Harlan , believing that this case involves 
issues of fact and law which should not be decided 
without plenary consideration, would note probable 
jurisdiction and set the case for argument.

Mr . Justi ce  Marshall  took no part in the considera-
tion or decision of this case.
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FULLER v. ALASKA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF ALASKA.

No. 249. Decided October 28, 1968.

Lee v. Florida, 392 U. S. 378, which held inadmissible in state criminal 
trials evidence violative of § 605 of the Federal Communications 
Act, is to be applied only to trials in which such evidence is 
sought to be introduced after the date of that decision.

Certiorari granted; 437 P. 2d 772, affirmed.

George Kaufmann for petitioner.

Per  Curia m .
Petitioner was convicted of shooting with intent to 

kill or wound and was sentenced to 10 years in prison. 
Over petitioner’s objection that it was obtained in vio-
lation of § 605 of the Federal Communications Act, 48 
Stat. 1103, 47 U. S. C. § 605, the prosecution introduced 
in evidence a telegram allegedly sent by petitioner to 
an accomplice. The Supreme Court of Alaska affirmed, 
holding that it did not need to decide whether § 605 had 
actually been violated since the evidence was in any 
event admissible in state trials under Schwartz v. Texas, 
344 U. S. 199.

In Lee v. Florida, 392 U. S. 378, we overruled Schwartz 
v. Texas and held that evidence violative of § 605 
is not admissible in state criminal trials. The decision of 
the Alaska Supreme Court cannot stand, therefore, if Lee 
is to be applied retroactively. We hold, however, that 
the exclusionary rule of Lee is to be given prospective 
application, and, accordingly, we affirm.
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Prospective application of Lee is supported by all of 
the considerations outlined in Stovall v. Denno, 388 U. S. 
293, 297? The purpose of Lee was in no sense to 
“enhance the reliability of the fact-finding process at 
trial.” Johnson v. New Jersey, 384 U. S. 719, 729. Like 
Mapp v. Ohio, 367 U. S. 643, Lee was designed to enforce 
the federal law.1 2 Linkletter v. Walker, 381 U. S. 618, 
639. And evidence seized in violation of the federal 
statute is no less relevant and reliable than that seized 
in violation of the Fourth Amendment to the Consti-
tution. Moreover, the States have justifiably relied 
upon the explicit holding of Schwartz that such evidence 
was admissible.

Retroactive application of Lee would overturn every 
state conviction obtained in good-faith reliance on 
Schwartz. Since this result is not required by the prin-
ciple upon which Lee was decided, or necessary to accom-
plish its purpose, we hold that the exclusionary rule is to 
be applied only to trials in which the evidence is sought 
to be introduced after the date of our decision in Lee.

The petition for a writ of certiorari is granted, and the 
judgment of the Supreme Court of Alaska is affirmed.

Mr . Justi ce  Black  dissents for the reasons set out 
in his dissenting opinion in Linkletter v. Walker, 381

1 These considerations were more recently applied in DeStefano v. 
Woods, 392 U. S. 631, 633, in which we concluded that the right to a 
jury trial in state criminal prosecutions under Duncan v. Louisiana, 
391 U. S. 145, and Bloom v. Illinois, 391 U. S. 194, was prospective 
only.

2 Lee v. Florida, 392 U. S., at 386-387:
“We conclude, as we concluded in Elkins and in Mapp, that nothing 
short of mandatory exclusion of the illegal evidence will compel 
respect for the federal law ‘in the only effectively available way— 
by removing the incentive to disregard it.’ Elkins v. United States, 
364 U. S., at 217.”
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U. S. 618, 640. But see his dissent in Lee v. Florida, 
392 U. S. 378, 387.

Mr . Justi ce  Douglas , believing that the rule of Lee 
v. Florida, 392 U. S. 378, which was applied retroactively 
in that case, should be applied retroactively in other 
cases, too, dissents.
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MENGELKOCH et  al . v . INDUSTRIAL WELFARE 
COMMISSION et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
CENTRAL DISTRICT OF CALIFORNIA.

No. 375. Decided October 28, 1968.

A three-judge federal court dissolved itself for want of jurisdiction. 
A single district judge then dismissed the case on the ground of 
abstention and incorporated the three-judge court’s dissolution 
order in his opinion by reference. In this appeal from both judg-
ments held that the Court of Appeals, and not this Court, has 
jurisdiction over the appeal from the dissolution order and from 
the abstention decision.

284 F. Supp. 950, vacated and remanded; 284 F. Supp. 956, dismissed.

Marguerite Rawalt for appellants.
Thomas C. Lynch, Attorney General of California, and 

Edward M. Belasco, Jay L. Linderman, and William L. 
Zessar, Deputy Attorneys General, for appellees.

Per  Curiam .
A three-judge federal court, convened pursuant to 28 

U. S. C. § 2281, determined that “there is no jurisdiction 
for a three-judge court” and entered an order dissolving 
itself. 284 F. Supp. 950, 956. The single district judge 
in whose court the case was originally filed considered 
further and dismissed the case without prejudice under 
the doctrine of abstention, stating in his memorandum 
opinion that “[t]he order dissolving the three-judge court 
is incorporated in this memorandum by reference.” 284 
F. Supp. 956, 957. Appellants appeal from both judg-
ments. In these circumstances, we have no jurisdiction 
to entertain a direct appeal from the decision of the 
single judge; such jurisdiction is possessed only by the 
appropriate United States Court of Appeals. 28 U. S. C. 
§ 1291. Moreover, we have held that w7hen, as here, a
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three-judge court dissolves itself for want of jurisdiction, 
an appeal lies to the appropriate Court of Appeals and 
not to this Court. Wilson v. Port Lavaca, 391 U. S. 352.*  

Although the appellants have lodged in the Court of 
Appeals for the Ninth Circuit a protective appeal from 
the decision of the single judge, it does not appear from 
the record that such an appeal has been filed with re-
spect to the three-judge order. Therefore, we vacate the 
order of the three-judge court and remand the case to the 
District Court so that a timely appeal may be taken to 
the Court of Appeals. See Wilson v. Port Lavaca, supra; 
Utility Comm’n v. Pennsylvania R. Co., 382 U. S. 281, 
282. The appeal from the decision of the single judge 
is dismissed for want of jurisdiction.

It is so ordered.

*We think it makes no difference in principle that in Wilson v. 
Port Lavaca the single judge actually adopted the opinion of the 
three-judge court as his own.
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OVERTON v. NEW YORK.

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
APPEALS OF NEW YORK.

No. 212. Decided October 28, 1968.

Certiorari granted; vacated and remanded.

Melvin L. Wulf and David C. Gilberg for petitioner.
Carl A. Vergari and James J. Duggan for respondent.

Per  Curia m .
The petition for a writ of certiorari is granted. The 

judgment of the Appellate Term of the Supreme Court 
of New York is vacated, and the case is remanded for 
further consideration in the light of Bumper v. North 
Carolina, 391 U. S. 543 (1968).

Mr . Justice  Black  dissents and would affirm the 
judgment of conviction here.
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LIGHTEN et  al . v. TEXAS.

APPEAL FROM THE COURT OF CRIMINAL APPEALS OF TEXAS.

No. 414. Decided October 28, 1968.

434 S. W. 2d 128, appeal dismissed.

Chris Dixie for appellants.
Crawford C. Martin, Attorney General of Texas, Nola 

White, First Assistant Attorney General, A. J. Ca- 
rubbi, Jr., Executive Assistant Attorney General, and 
Hawthorne Phillips, Gilbert J. Pena, and Allo B. 
Croiv, Jr., Assistant Attorneys General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Just ice  Harlan  is of the opinion that probable 
jurisdiction should be noted and the case set for 
argument.
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BALTIMORE & OHIO RAILROAD CO. et  al . v . 
ABERDEEN & ROCKFISH RAILROAD

CO. ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF LOUISIANA.

No. 13. Argued October 17, 1968.—Decided November 12, 1968*

The Interstate Commerce Commission (ICC), pursuant to § 15 (6) 
of the Interstate Commerce Act, ordered new divisions for North- 
South joint rail rates, finding that the Northern lines’ costs 
warranted an increased share of the revenues. The North-South 
traffic, the costs for which were not isolated in the ICC’s findings, 
represents 6% of the total North traffic and 21.4% of the total 
South traffic. The average costs used by the ICC relate to all 
Northern and all Southern traffic, although 80% of all Northern 
traffic is intra-territorial. The District Court ruled that terri-
torial average costs did not meet the statutory requirements for 
precise and relevant findings absent evidence relating the terri-
torial average to North-South traffic, and held that the ICC’s 
order was not supported by substantial evidence and reasoned 
findings, and remanded for further proceedings. Held:

1. While mathematical precision and exactitude are not re-
quired, the nature and volume of the traffic must be known and 
exposed, if costs are to govern rate divisions. Pp. 91-92.

2. If average territorial costs are shown to be a distortion 
when applied to particular North-South traffic, reliance on admin-
istrative “expertise” is not sufficient, but it must be shown that 
there is, in fact, no basic material difference, or there must be an 
adjustment which fairly reflects the difference in costs. Pp. 92-93.

3. On remand the ICC must make specific findings to adjust 
average territorial costs with respect to commuter deficits, inter-
change of cars in North-South traffic at territorial border points, 
and empty freight car return ratios. Pp. 93-95.

270 F. Supp. 695, affirmed as modified.

Edward A. Kaier argued the cause for appellants in 
No. 13. With him on the briefs were Joseph F. Eshel-

*Together with No. 15, Interstate Commerce Commission v. Aber-
deen & Rockfish Railroad Co. et al., on appeal from the same court.
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man, Richard B. Montgomery, Jr., Eugene E. Hunt, 
Kenneth H. Lundmark, and Kemper A. Dobbins. Arthur 
J. Cerra argued the cause for appellant in No. 15. With 
him on the brief was Robert W. Ginnane.

Howard J. Trienens argued the cause for the Southern 
railroad appellees. With him on the brief were Ashton 
Phelps, George L. Saunders, Jr., John W. Adams, Phil C. 
Beverly, James A. Bistline, James W. Hoeland, John E. 
McCullough, and Donal L. Turkal. Carl E. Sanders 
argued the cause for appellees Southern Governors’ Con-
ference et al. With him on the brief was Walter R. 
McDonald.

Mr . Just ice  Douglas  delivered the opinion of the 
Court.

In these cases the Interstate Commerce Commission 
undertook to prescribe just, reasonable, and equitable 
divisions of joint rates pursuant to § 15 (6) of the Inter-
state Commerce Act, 24 Stat. 384, as amended.1 The

149 U. S. C. §15 (6) provides in relevant part:
“Whenever . . . the Commission is of opinion that the divisions 

of joint rates, fares, or charges, applicable to the transportation 
of passengers or property, are or will be unjust, unreasonable, in-
equitable, or unduly preferential . . . the Commission shall by 
order prescribe the just, reasonable, and equitable divisions thereof 
to be received by the several carriers .... In so prescribing and 
determining the divisions of joint rates, fares, and charges, the Com-
mission shall give due consideration, among other things, to the 
efficiency with which the carriers concerned are operated, the 
amount of revenue required to pay their respective operating ex-
penses, taxes, and a fair return on their railway property held 
for and used in the service of transportation, and the importance 
to the public of the transportation services of such carriers; and 
also whether any particular participating carrier is an originating, 
intermediate, or delivering line, and any other fact or circum-
stance which would ordinarily, without regard to the mileage haul, 
entitle one carrier to a greater or less proportion than another 
carrier of the joint rate, fare, or charge.”
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Commission found that existing divisions violated § 15 (6) 
because they allocated to Northern Unes a lesser share of 
the revenues from the joint rates than would be war-
ranted by their share of the expenditures made in 
providing the joint service. 325 I. C. C. 1, 50.

The Southern lines brought suit before a three-judge 
District Court to enjoin and to set aside the Commis-
sion’s order. The District Court set aside the Commis-
sion’s order and remanded the case for further proceed-
ings. 270 F. Supp. 695. We noted probable jurisdiction. 
390 U. S. 940.

Both Northern and Southern lines used Rail Form A 
as their basic formula, that form being a rail freight 
formula for determining freight service costs which uti-
lizes the expenses and statistics for a given year as 
reported to the Commission by the carriers and supple-
mented by special studies of the carriers.

The Southern lines proposed 12 adjustments, five of 
which the Commission accepted and seven of which it 
rejected. The year 1956 was the one both Southern and 
Northern lines used in the final cost analysis. The cost 
level for that year, said the Commission, was higher in 
the North than in the South for like services; and it 
concluded that that situation would most likely continue 
in the immediate future. In that year the Northern 
lines received 44.64% of the revenues while incurring 
46.35318% of the fully distributed costs. Accordingly, 
the Commission prescribed new divisions based on the 
fully distributed costs and divided the revenues in the 
same proportion to those costs. The shift in revenues 
resulting from the new divisions was approximately 
$8,000,000 a year, giving the Northern lines an overall 
increase in revenues from the traffic involved of 3.5% 
and reducing the revenues of Southern lines by about 
3%.
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When the Southern lines sued to set aside the new divi-
sions, the Northern lines intervened as defendants. The 
District Court held that the Commission’s order was not 
supported by substantial evidence and reasoned findings 
within the meaning of § § 8 (b) 2 and 10 (e)3 of the Ad-
ministrative Procedure Act and, as noted, remanded the 
case for further proceedings.

The present problem of divisions deals only with 
North-South traffic which represents 6% of the total 
traffic of the North and 21.4% of the total traffic of the 
South. The costs of that North-South traffic are not 
isolated in the findings. The average costs used relate 
to all Northern traffic and to all Southern traffic. Nearly 
80% of the total Northern traffic is intra-territorial and 
handled entirely in the North, and it is therefore argued 
that that traffic has the dominant influence on the 
Northern average. As the District Court said, it is 
difficult to maintain that these intra-territorial North-
ern costs are the same or approximately the same as 
Northern costs in handling traffic between North and 
South. In another divisions case, the Commission ruled

2 Section 8 (b), 60 Stat. 242, now 5 U. S. C. §557 (c) (1964 ed., 
Supp. Ill), provides in relevant part:

“The record shall show the ruling on each finding, conclusion, or 
exception presented. All decisions, including initial, recommended, 
and tentative decisions, are a part of the record and shall include a 
statement of—

“(A) findings and conclusions, and the reasons or basis therefor, 
on all the material issues of fact, law, or discretion presented on 
the record; and

“(B) the appropriate rule, order, sanction, relief, or denial 
thereof.”

3 Section 10(e), 60 Stat. 243, now 5 U. S. C. §706 (1964 ed., 
Supp. Ill), provides in relevant part: 
“The reviewing court shall . . .

“(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be . . .

“(E) unsupported by substantial evidence . . . .”
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that territorial average costs are entitled to little weight 
in determining the costs of handling particular move-
ments. Increased Freight Rates, 1967, 332 I. C. C. 280, 
303. The use of “unsifted averages” of costs does not 
necessarily establish greater costs either in rate cases 
{ICC v. Mechling, 330 U. S. 567, 583) or in divisions 
cases. The ruling of the District Court was, not that 
territorial average costs were irrelevant or that Rail Form 
A was not a usable and useful tool for cost determination, 
but that territorial average costs could not be used con-
sistently with the statutory requirements for precise and 
relevant findings without any evidence relating the terri-
torial average costs to North-South traffic. While South-
ern lines had offered evidence showing the costs of han-
dling North-South traffic in the South, there was not 
always any such Northern offer; nor did the Commission 
always exercise its undoubted authority to gather it on its 
own.

On the question whether territorial average costs repre-
sent costs of the North-South traffic, the Commission 
only replies that where particular traffic uses physical 
facilities and employees’ services in common with other 
traffic “and has been shown to have no distinguishing 
characteristics,” the application of Rail Form A costs is 
proper. Yet the Commission stated “its exclusive stand-
ard” for resolving this divisions question to be “the 
relevant cost of handling the specific freight traffic to 
which the divisions apply.” 270 F. Supp., at 710.

We agree with the District Court that there is no sub-
stantial evidence that territorial average costs are neces-
sarily the same as the comparative costs incurred in 
handling North-South freight traffic. If we were to re-
verse the District Court, we would in effect be saying 
that the expertise of the Commission is so great that 
when it says that average territorial costs fairly represent 
the costs of North-South traffic, the controversy is at an
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end, even though the record does not reveal what the 
nature of that North-South traffic is. The requirement 
for administrative decisions based on substantial evidence 
and reasoned findings—which alone make effective judi-
cial review possible—would become lost in the haze of 
so-called expertise. Administrative expertise would then 
be on its way to becoming “ ‘a monster which rules with 
no practical limits on its discretion.’ ” Burlington Truck 
Lines v. United States, 371 U. S. 156, 167. That is 
impermissible under the Administrative Procedure Act. 
If indeed that lax procedure were sanctioned in a North- 
South divisions case, whose solution turns solely on costs, 
the class rate discrimination in favor of the North and 
against the South which we condemned in New York v. 
United States, 331 U. S. 284, could well flourish in 
another form.

Rail Form A was used in Chicago & N. W. R. Co. 
v. Atchison, T. >8. F. R. Co., 387 U. S. 326, and 
we approved its use. Moreover, ever since the New Eng-
land Divisions Case, 261 U. S. 184, at 196-197, it has been 
held that mathematical exactness in dividing each rate 
of each carrier is not necessary, because practical neces-
sities demand otherwise. Tn addition we repeat what we 
said in Chicago & N. W. R. Co. v. Atchison, T. & S. F. 
R. Co., supra, at 358, that there are no ‘‘mechanical re-
strictions on the range of remedies from which the Com-
mission may choose” in solving a divisions case or making 
its expert judgment as to what scale of costs should be 
used in making the allocation. Precision and exactitude 
in the mathematical sense are not possible. Yet the 
nature and volume of the traffic in question must be 
known and exposed, if the costs of other traffic are to 
govern a division of rates. Moreover, where Rail Form A 
costs are shown to be a distortion when applied to the 
particular traffic over which the divisions dispute arises, 
some effort must be exerted to make an adjustment which
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fairly reflects the difference in the costs or to make clear 
that there is in fact no basic, material difference. The 
Commission states to us that it cannot be expected to 
know whether peculiar characteristics may exist respect-
ing the traffic involved in the divisions dispute or whether 
special studies may be needed. Yet if that is true, the 
Commission’s expertise is not equal to the task and the 
opposed carriers must be directed to expose the various 
versions of the conflict so that the Commission may make 
its informed decision. That was done on aspects of the 
present cases (325 I. C. C., at 25) and no reason is appar-
ent why it cannot be done on other aspects of the 
controversy.

The Commission in its argument before us said that 
Rail Form A territorial average costs were “adjusted” to 
reflect the costs attributable to the North-South traffic 
issue, which is true as respects five 4 of the 12 adjust-
ments proposed by the Southern lines.

On remand of the cases to the Commission we think 
specific findings must be made on the several items of 
so-called “adjustment” of average territorial costs to 
which we now turn.

One is the question of commuter deficits, which swell 
the average territorial costs in the North while they are 
less important in the South that does not yet have sub-
stantial commuter operations. Passenger deficits gener-
ally are considered as part of the costs of providing freight 
service, since the common facilities that support each 
must be maintained for both types of service. There is, 
however, evidence that in some territories as much as one- 
half of the track facilities are maintained solely because 
of the company’s suburban service and even a larger

4 These five constituted way and through train separation, plat-
form costs, switching and terminal companies, short lines (Class II 
railroads), train tonnage adjustment—all as discussed in Appendix B 
to the Commission’s opinion. 325 I. C. C., at 55 et seq.
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proportion of other facilities such as stations, terminals, 
coach yards, and repair shops is maintained exclusively 
for commuter service.

The Commission, however, ruled that costs of com-
muter service include “common costs which must be 
incurred to provide freight service or intercity passenger 
service” and that the deficit from suburban operations 
was properly included in “the constant costs.” The 
Commission on the other hand found that “many indi-
vidual items of suburban service can be considered solely 
related ... to suburban service.” 325 I. C. C., at 78. 
How these two findings can be reconciled is not apparent. 
The Commission in its argument before us rests pri-
marily on revenue needs—“Such losses must be recovered 
from railroad freight operations if railroads are to remain 
solvent.” Section 15 (6) makes plain that revenue needs 
come into focus in divisions cases. Revenue problems 
under § 15 (6) at times have resulted in putting a part of 
one area’s transportation costs upon other sections of the 
country. See New England Divisions Case, 261 U. S. 
184, 191-195. But that issue is not presented in these 
cases. The issue in the present cases was costs, not rev-
enue.5 The allocation either to the North or to the 
South of costs peculiar to its territorial traffic is a task 
with which the Commission is familiar. Thus in these 
very cases it excluded certain platform deficits incurred 
by the Northern lines because they were not related to 
North-South freight traffic. 325 I. C. C., at 56. There 
is no apparent reason why costs related solely to com-
muter service in the North cannot be determined.

As to the costs of interchanging cars in North-South 
traffic at territorial border points, there is evidence in

5 On revenue needs the Commission said:
“We find that no affirmative reasons appear in this record which 

would warrant any adjustment of the divisions in question over 
and above the relative costs of service, either on the grounds of 
greater revenue needs or otherwise.” 325 I. C. C., at 49.
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the record that the interchange operations performed 
by Northern lines are no more costly than those per-
formed by Southern lines. Yet the Commission allowed 
the Northern lines a border interchange cost that is 58% 
higher than the one allowed the Southern lines. That 
apparently was done solely because Rail Form A showed 
higher interchange costs when all territorial interchanges 
were considered. We cannot bridge the gap by blind 
reliance on expertise which in this instance would be 
a mere assertion that no difference means a substantial 
difference.

The empty freight car return ratios is another example 
of deficient findings. There is evidence that higher costs 
of Northern lines result from the Commission’s use of 
higher Northern territorial average empty return ratios. 
There was no attempt made to show that the latter were 
at all applicable to North-South traffic. The problem 
arises in the North by reason of boxcars on shuttle from 
Detroit to automobile plants, most of which are in the 
North. These shuttle boxcars return empty to Detroit. 
We know from the record that this is a major cost item 
as 800,000 carloads of automobile parts move out of De-
troit each year. The record does not show the extent to 
which these empty returns swell the territorial average 
costs in the North, though it does show that Northern 
use of these shuttle boxcars is substantially higher than 
the Southern proportion. The District Court concluded 
the territorial average boxcar empty return ratios could 
not be said, absent specific findings, to reflect the costs 
of the North-South freight traffic relevant to this problem 
of divisions.

There are other proposed adjustments 6 on which we 
think the Commission’s findings are adequate.

6 Car costs. The Southern lines sought to substitute average car 
costs for the entire country in lieu of Rail Form A territorial average. 
The Commission concluded that the “use of a national average car 
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The judgment of the District Court is modified and 
as modified it is

Affirmed.

cost conceals territorial differences in cost which are important in 
the consideration of divisions between the two involved territories.” 
325 I. C. C., at 64.

Cars interchanged between rail and water carriers at ports. The 
Southern and Northern lines submitted opposed evidence and views 
and the Commission concluded that the count of cars in Rail Form A 
was warranted. 325 I. C. C., at 58-60.

Transit commodities. They move under a single published rate and 
receive some kind of storage or processing in transit and the rate 
covers the movement of the raw material into and the movement 
of the finished product beyond the transit or processing point. The 
Southern lines would include deficits on pulpwood and wet phosphate 
rock which they claim to be related in transit to the outbound 
movement of paper products and dry phosphate rock. But these 
were intraterritorial costs of the Southern lines which the Commis-
sion found were not properly transferable to the interterritorial 
costs, the only costs pertinent to this divisions case. 325 I. C. C., 
at 80.

Switching costs. The Southern lines made special studies of switch-
ing costs which the Commission reviewed at length. 325 I. C. C., 
at 71-77. The Northern lines sought to discredit the studies and the 
sample on which they rested. The Commission took Rail Form A 
territorial average switching costs as the most accurate measure of 
the relative switching costs, saying:

“Territorial average costs are particularly appropriate to the 
traffic in this case because it is a large and varied body of traffic 
moving to and coming from terminals in all parts of both territories. 
In our opinion, and we so find, the depressing effect, if any, of 
volume switching commodities on the average would affect both 
territories and, for purposes of comparison, would be largely off-
setting.” 325 I. C. C., at 76. Contrary to the District Court, we 
believe these are adequate findings.
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EPPERSON et  al . v. ARKANSAS.

APPEAL FROM THE SUPREME COURT OF ARKANSAS.

No. 7. Argued October 16, 1968.—Decided November 12, 1968.

Appellant Epperson, an Arkansas public school teacher, brought 
this action for declaratory and injunctive relief challenging the 
constitutionality of Arkansas’ “anti-evolution” statute. That 
statute makes it unlawful for a teacher in any state-supported 
school or university to teach or to use a textbook that teaches 
“that mankind ascended or descended from a lower order of 
animals.” The State Chancery Court held the statute an abridg-
ment of free speech violating the First and Fourteenth Amend-
ments. The State Supreme Court, expressing no opinion as to 
whether the statute prohibits “explanation” of the theory or only 
teaching that the theory is true, reversed the Chancery Court. 
In a two-sentence opinion it sustained the statute as within the 
State’s power to specify the public school curriculum. Held: The 
statute violates the Fourteenth Amendment, which embraces the 
First Amendment’s prohibition of state laws respecting an estab-
lishment of religion. Pp. 102-109.

(a) The Court does not decide whether the statute is uncon-
stitutionally vague, since, whether it is construed to prohibit 
explaining the Darwinian theory or teaching that it is true, the 
law conflicts with the Establishment Clause. Pp. 102-103.

(b) The sole reason for the Arkansas law is that a particular 
religious group considers the evolution theory to conflict with the 
account of the origin of man set forth in the Book of Genesis. 
Pp. 103, 107-109.

(c) The First Amendment mandates governmental neutrality 
between religion and religion, and between religion and nonreligion. 
Pp. 103-107.

(d) A State’s right to prescribe the public school curriculum 
does not include the right to prohibit teaching a scientific theory 
or doctrine for reasons that run counter to the principles of the 
First Amendment. P. 107.

(e) The Arkansas law is not a manifestation of religious 
neutrality. P. 109.

242 Ark. 922, 416 S. W. 2d 322, reversed.
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Eugene R. Warren argued the cause for appellants. 
With him on the brief was Bruce T. Bullion.

Don Langston, Assistant Attorney General of Arkansas, 
argued the cause for appellee. With him on the brief 
was Joe Purcell, Attorney General.

Briefs of amici curiae, urging reversal, were filed by 
Leo Pfeffer, Melvin L. Wulf, and Joseph B. Robison for 
the American Civil Liberties Union et al., and by Philip J. 
Hirschkop for the National Education Association of the 
United States et al.

Mr . Justice  Fortas  delivered the opinion of the Court.

I.
This appeal challenges the constitutionality of the 

“anti-evolution” statute which the State of Arkansas 
adopted in 1928 to prohibit the teaching in its public 
schools and universities of the theory that man evolved 
from other species of life. The statute was a product 
of the upsurge of “fundamentalist” religious fervor of 
the twenties. The Arkansas statute was an adaptation 
of the famous Tennessee “monkey law” which that State 
adopted in 1925? The constitutionality of the Tennes-
see law was upheld by the Tennessee Supreme Court in 
the celebrated Scopes case in 1927?

The Arkansas law makes it unlawful for a teacher 
in any state-supported school or university “to teach the

1 Chapter 27, Tenn. Acts 1925; Tenn. Code Ann. §49-1922 (1966 
Repl. Vol.).

2 Scopes v. State, 154 Tenn. 105, 289 S. W. 363 (1927). The 
Tennessee court, however, reversed Scopes’ conviction on the ground 
that the jury and not the judge should have assessed the fine of 
$100. Since Scopes was no longer in the State’s employ, it saw 
“nothing to be gained by prolonging the life of this bizarre case.” It 
directed that a nolle prosequi be entered, in the interests of “the 
peace and dignity of the State.” 154 Tenn., at 121,289 S. W., at 367.
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theory or doctrine that mankind ascended or descended 
from a lower order of animals/’ or “to adopt or use in 
any such institution a textbook that teaches” this theory. 
Violation is a misdemeanor and subjects the violator to 
dismissal from his position.3

The present case concerns the teaching of biology in 
a high school in Little Rock. According to the testi-
mony, until the events here in litigation, the official text-
book furnished for the high school biology course did 
not have a section on the Darwinian Theory. Then, 
for the academic year 1965-1966, the school admin-
istration, on recommendation of the teachers of biology 
in the school system, adopted and prescribed a textbook 
which contained a chapter setting forth “the theory about 
the origin ... of man from a lower form of animal.”

3 Initiated Act No. 1, Ark. Acts 1929; Ark. Stat. Ann. §§ 80-1627, 
80-1628 (1960 Repl. Vol.). The text of the law is as follows:

“§ 80-1627.—Doctrine of ascent or descent of man from lower 
order of animals prohibited.—It shall be unlawful for any teacher 
or other instructor in any University, College, Normal, Public School, 
or other institution of the State, which is supported in whole or in 
part from public funds derived by State and local taxation to teach 
the theory or doctrine that mankind ascended or descended from 
a lower order of animals and also it shall be unlawful for any 
teacher, textbook commission, or other authority exercising the 
power to select textbooks for above mentioned educational insti- 
tutions to adopt or use in any such institution a textbook that 
teaches the doctrine or theory that mankind descended or ascended 
from a lower order of animals.

“§ 80-1628.—Teaching doctrine or adopting textbook mentioning 
doctrine—Penalties—Positions to be vacated.—Any teacher or other 
instructor or textbook commissioner who is found guilty of violation 
of this act by teaching the theory or doctrine mentioned in section 1 
hereof, or by using, or adopting any such textbooks in any such 
educational institution shall be guilty of a misdemeanor and upon 
conviction shall be fined not exceeding five hundred dollars; and 
upon conviction shall vacate the position thus held in any educational 
institutions of the character above mentioned or any commission of 
which he may be a member.”

320-583 0 - 69 - 15
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Susan Epperson, a young woman who graduated from 
Arkansas’ school system and then obtained her master’s 
degree in zoology at the University of Illinois, was em-
ployed by the Little Rock school system in the fall of 1964 
to teach 10th grade biology at Central High School. At 
the start of the next academic year, 1965, she was con-
fronted by the new textbook (which one surmises from 
the record was not unwelcome to her). She faced at 
least a literal dilemma because she was supposed to use 
the new textbook for classroom instruction and pre-
sumably to teach the statutorily condemned chapter; 
but to do so would be a criminal offense and subject 
her to dismissal.

She instituted the present action in the Chancery 
Court of the State, seeking a declaration that the Arkan-
sas statute is void and enjoining the State and the 
defendant officials of the Little Rock school system from 
dismissing her for violation of the statute’s provisions. 
H. H. Blanchard, a parent of children attending the 
public schools, intervened in support of the action.

The Chancery Court, in an opinion by Chancellor 
Murray 0. Reed, held that the statute violated the 
Fourteenth Amendment to the United States Constitu-
tion.4 The court noted that this Amendment encom-
passes the prohibitions upon state interference with 
freedom of speech and thought which are contained in the 
First Amendment. Accordingly, it held that the chal-
lenged statute is unconstitutional because, in violation 
of the First Amendment, it “tends to hinder the quest 
for knowledge, restrict the freedom to learn, and restrain 
the freedom to teach.” 5 In this perspective, the Act,

4 The opinion of the Chancery Court is not officially reported.
5 The Chancery Court analyzed the holding of its sister State 

of Tennessee in the Scopes case sustaining Tennessee’s similar statute. 
It refused to follow Tennessee’s 1927 example. It declined to con-
fine the judicial horizon to a view of the law as merely a direction 
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it held, was an unconstitutional and void restraint upon 
the freedom of speech guaranteed by the Constitution.

On appeal, the Supreme Court of Arkansas reversed.6 
Its two-sentence opinion is set forth in the margin.7 
It sustained the statute as an exercise of the State’s 
power to specify the curriculum in public schools. It 
did not address itself to the competing constitutional 
considerations.

Appeal was duly prosecuted to this Court under 28 
U. S. C. § 1257 (2). Only Arkansas and Mississippi 
have such “anti-evolution” or “monkey” laws on their 
books.8 There is no record of any prosecutions in Arkan-

by the State as employer to its employees. This sort of astigmatism, 
it held, would ignore overriding constitutional values, and “should 
not be followed,” and it proceeded to confront the substance of the 
law and its effect.

6242 Ark. 922, 416 S. W. 2d 322 (1967).
7 “Per Curiam. Upon the principal issue, that of constitutionality, 

the court holds that Initiated Measure No. 1 of 1928, Ark. Stat. 
Ann. §80-1627 and §80-1628 (Repl. 1960), is a valid exercise 
of the state’s power to specify the curriculum in its public schools. 
The court expresses no opinion on the question whether the Act 
prohibits any explanation of the theory of evolution or merely pro-
hibits teaching that the theory is true; the answer not being neces-
sary to a decision in the case, and the issue not having been raised.

“The decree is reversed and the cause dismissed.
“Ward, J., concurs. Brown, J., dissents.
“Paul Ward, Justice, concurring. I agree with the first sentence 

in the majority opinion.
“To my mind, the rest of the opinion beclouds the clear announce-

ment made in the first sentence.”
8 Miss. Code Ann. §§6798, 6799 (1942). Ark. Stat. Ann. §§ SO- 

1627, 80-1628 (1960 Repl. Vol.). The Tennessee law was repealed 
in 1967. Oklahoma enacted an anti-evolution law, but it was re-
pealed in 1926. The Florida and Texas Legislatures, in the period 
between 1921 and 1929, adopted resolutions against teaching the 
doctrine of evolution. In all, during that period, bills to this effect 
were introduced in 20 States. American Civil Liberties Union 
(ACLU), The Gag on Teaching 8 (2d ed., 1937).
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sas under its statute. It is possible that the statute is 
presently more of a curiosity than a vital fact of life in 
these States.9 Nevertheless, the present case was 
brought, the appeal as of right is properly here, and 
it is our duty to decide the issues presented.

II.
At the outset, it is urged upon us that the challenged 

statute is vague and uncertain and therefore within the 
condemnation of the Due Process Clause of the Four-
teenth Amendment. The contention that the Act is 
vague and uncertain is supported by language in the 
brief opinion of Arkansas’ Supreme Court. That court, 
perhaps reflecting the discomfort which the statute’s 
quixotic prohibition necessarily engenders in the modern 
mind,10 stated that it “expresses no opinion” as to 
whether the Act prohibits “explanation” of the theory 
of evolution or merely forbids “teaching that the theory 
is true.” Regardless of this uncertainty, the court held 
that the statute is constitutional.

On the other hand, counsel for the State, in oral argu-
ment in this Court, candidly stated that, despite the 
State Supreme Court’s equivocation, Arkansas would 
interpret the statute “to mean that to make a student 
aware of the theory . . . just to teach that there was

9 Clarence Darrow, who was counsel for the defense in the Scopes 
trial, in his biography published in 1932, somewhat sardonically 
pointed out that States with anti-evolution laws did not insist upon 
the fundamentalist theory in all respects. He said: “I understand 
that the States of Tennessee and Mississippi both continue to teach 
that the earth is round and that the revolution on its axis brings the 
day and night, in spite of all opposition.” The Story of My Life 247 
(1932).

10 R. Hofstadter & W. Metzger, in The Development of Academic 
Freedom in the United States 324 (1955), refer to some of Darwin’s 
opponents as “exhibiting a kind of phylogenetic snobbery [which led 
them] to think that Darwin had libeled the [human] race by dis-
covering simian rather than seraphic ancestors.”
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such a theory” would be grounds for dismissal and for 
prosecution under the statute; and he said “that the 
Supreme Court of Arkansas’ opinion should be inter-
preted in that manner.” He said: “If Mrs. Epperson 
would tell her students that ‘Here is Darwin’s theory, 
that man ascended or descended from a lower form of 
being,’ then I think she would be under this statute liable 
for prosecution.”

In any event, we do not rest our decision upon the 
asserted vagueness of the statute. On either interpre-
tation of its language, Arkansas’ statute cannot stand. 
It is of no moment whether the law is deemed to pro-
hibit mention of Darwin’s theory, or to forbid any or 
all of the infinite varieties of communication embraced 
within the term “teaching.” Under either interpreta-
tion, the law must be stricken because of its conflict 
with the constitutional prohibition of state laws respect-
ing an establishment of religion or prohibiting the free 
exercise thereof. The overriding fact is that Arkansas’ 
law selects from the body of knowledge a particular 
segment which it proscribes for the sole reason that it 
is deemed to conflict with a particular religious doctrine; 
that is, with a particular interpretation of the Book of 
Genesis by a particular religious group.11

III.
The antecedents of today’s decision are many and 

unmistakable. They are rooted in the foundation soil 
of our Nation. They are fundamental to freedom.

Government in our democracy, state and national, 
must be neutral in matters of religious theory, doctrine, 

11 In Scopes v. State, 154 Tenn. 105, 126, 289 S. W. 363, 369 
(1927), Judge Chambliss, concurring, referred to the defense conten-
tion that Tennessee’s anti-evolution law gives a “preference” to 
“religious establishments which have as one of their tenets or dogmas 
the instantaneous creation of man.”
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and practice. It may not be hostile to any religion or 
to the advocacy of no-religion; and it may not aid, foster, 
or promote one religion or religious theory against 
another or even against the militant opposite. The 
First Amendment mandates governmental neutrality 
between religion and religion, and between religion and 
nonreligion.12

As early as 1872, this Court said: “The law knows 
no heresy, and is committed to the support of no dogma, 
the establishment of no sect.” Watson v. Jones, 13 Wall. 
679, 728. This has been the interpretation of the great 
First Amendment which this Court has applied in the 
many and subtle problems which the ferment of our 
national life has presented for decision within the 
Amendment’s broad command.

Judicial interposition in the operation of the public 
school system of the Nation raises problems requiring 
care and restraint. Our courts, however, have not failed 
to apply the First Amendment’s mandate in our educa-
tional system where essential to safeguard the funda-
mental values of freedom of speech and inquiry and of 
belief. By and large, public education in our Nation is 
committed to the control of state and local authorities. 
Courts do not and cannot intervene in the resolution of 
conflicts which arise in the daily operation of school 
systems and which do not directly and sharply implicate 
basic constitutional values.13 On the other hand, “ [t]he 
vigilant protection of constitutional freedoms is nowhere 
more vital than in the community of American schools,” 
Shelton v. Tucker, 364 U. S. 479, 487 (1960). As this

12 Everson v. Board of Education, 330 U. S. 1, 18 (1947); Mc-
Collum v. Board of Education, 333 U. S. 203 (1948); Zorach v. 
Clauson, 343 U. S. 306, 313-314 (1952); Fowler n . Rhode Island, 345 
U. S. 67 (1953); Torcaso v. Watkins, 367 U. S. 488, 495 (1961).

13 See the discussion in Developments in The Law—Academic 
Freedom, 81 Harv. L. Rev. 1045, 1051-1055 (1968).
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Court said in Keyishian v. Board of Regents, the First 
Amendment “does not tolerate laws that cast a pall of or-
thodoxy over the classroom.” 385 U. S. 589, 603 (1967).

The earliest cases in this Court on the subject of the 
impact of constitutional guarantees upon the classroom 
were decided before the Court expressly applied the spe-
cific prohibitions of the First Amendment to the States. 
But as early as 1923, the Court did not hesitate to con-
demn under the Due Process Clause “arbitrary” restric-
tions upon the freedom of teachers to teach and of 
students to learn. In that year, the Court, in an opinion 
by Justice McReynolds, held unconstitutional an Act 
of the State of Nebraska making it a crime to teach any 
subject in any language other than English to pupils 
who had not passed the eighth grade.14 The State’s 
purpose in enacting the law was to promote civic cohe-
siveness by encouraging the learning of English and to 
combat the “baneful effect” of permitting foreigners to 
rear and educate their children in the language of the 
parents’ native land. The Court recognized these pur-
poses, and it acknowledged the State’s power to pre-
scribe the school curriculum, but it held that these were 
not adequate to support the restriction upon the liberty 
of teacher and pupil. The challenged statute, it held, 
unconstitutionally interfered with the right of the indi-
vidual, guaranteed by the Due Process Clause, to en-
gage in any of the common occupations of life and to 
acquire useful knowledge. Meyer v. Nebraska, 262 U. S. 
390 (1923). See also Bartels v. Iowa, 262 U. S. 404 (1923).

For purposes of the present case, we need not re-enter 
the difficult terrain which the Court, in 1923, traversed 
without apparent misgivings. We need not take ad-
vantage of the broad premise which the Court’s decision

14 The case involved a conviction for teaching ‘‘the subject of 
reading in the German language” to a child of 10 years.
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in Meyer furnishes, nor need we explore the implications 
of that decision in terms of the justiciability of the multi-
tude of controversies that beset our campuses today. 
Today’s problem is capable of resolution in the narrower 
terms of the First Amendment’s prohibition of laws 
respecting an establishment of religion or prohibiting the 
free exercise thereof.

There is and can be no doubt that the First Amend-
ment does not permit the State to require that teaching 
and learning must be tailored to the principles or prohi-
bitions of any religious sect or dogma. In Everson v. 
Board of Education, this Court, in upholding a state law 
to provide free bus service to school children, including 
those attending parochial schools, said: “Neither [a State 
nor the Federal Government] can pass lawys which aid 
one religion, aid all religions, or prefer one religion over 
another.” 330 U. S. 1, 15 (1947).

At the following Term of Court, in McCollum v. Board 
of Education, 333 U. S. 203 (1948), the Court held that 
Illinois could not release pupils from class to attend 
classes of instruction in the school buildings in the re-
ligion of their choice. This, it said, would involve the 
State in using tax-supported property for religious 
purposes, thereby breaching the “wall of separation” 
which, according to Jefferson, the First Amendment 
was intended to erect between church and state. Id., at 
211. See also Engel v. Vitale, 370 U. S. 421 (1962); 
Abington School District v. Schempp, 374 U. S. 203 
(1963). While study of religions and of the Bible from 
a literary and historic viewpoint, presented objectively 
as part of a secular program of education, need not col-
lide with the First Amendment’s prohibition, the State 
may not adopt programs or practices in its public schools 
or colleges which “aid or oppose” any religion. Id., 
at 225. This prohibition is absolute. It forbids alike 
the preference of a religious doctrine or the prohibition
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of theory which is deemed antagonistic to a particular 
dogma. As Mr. Justice Clark stated in Joseph Burstyn, 
Inc. v. Wilson, “the state has no legitimate interest in 
protecting any or all religions from views distasteful to 
them . . . .” 343 U. S. 495, 505 (1952). The test was 
stated as follows in Abington School District v. Schempp, 
supra, at 222: “[W]hat are the purpose and the primary 
effect of the enactment? If either is the advancement 
or inhibition of religion then the enactment exceeds 
the scope of legislative power as circumscribed by the 
Constitution.”

These precedents inevitably determine the result in 
the present case. The State’s undoubted right to pre-
scribe the curriculum for its public schools does not carry 
with it the right to prohibit, on pain of criminal penalty, 
the teaching of a scientific theory or doctrine where that 
prohibition is based upon reasons that violate the First 
Amendment. It is much too late to argue that the State 
may impose upon the teachers in its schools any condi-
tions that it chooses, however restrictive they may be 
of constitutional guarantees. Keyishian v. Board of 
Regents, 385 U. S. 589, 605-606 (1967).

In the present case, there can be no doubt that Arkan-
sas has sought to prevent its teachers from discussing 
the theory of evolution because it is contrary to the 
belief of some that the Book of Genesis must be the 
exclusive source of doctrine as to the origin of man. 
No suggestion has been made that Arkansas’ law may 
be justified by considerations of state policy other than 
the religious views of some of its citizens.15 It is clear 

15 Former Dean Leflar of the University of Arkansas School of 
Law has stated that “the same ideological considerations underlie 
the anti-evolution enactment” as underlie the typical blasphemy 
statute. He says that the purpose of these statutes is an “ideo-
logical” one which “involves an effort to prevent (by censorship) 
or punish the presentation of intellectually significant matter which 
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that fundamentalist sectarian conviction was and is 
the law’s reason for existence.16 Its antecedent, Tennes-
see’s “monkey law,” candidly stated its purpose: to make 
it unlawful “to teach any theory that denies the story 
of the Divine Creation of man as taught in the Bible, 
and to teach instead that man has descended from a

contradicts accepted social, moral or religious ideas.” Leflar, Legal 
Liability for the Exercise of Free Speech, 10 Ark. L. Rev. 155, 158 
(1956). See also R. Hofstadter & W. Metzger, The Development of 
Academic Freedom in the United States 320-366 (1955) (passim); 
H. Beale, A History of Freedom of Teaching in American Schools 
202-207 (1941); Emerson & Haber, The Scopes Case in Modem 
Dress, 27 U. Chi. L. Rev. 522 (1960); Waller, The Constitutionality 
of the Tennessee Anti-Evolution Act, 35 Yale L. J. 191 (1925) 
(passim); ACLU, The Gag on Teaching 7 (2d ed., 1937); J. Scopes 
& J. Presley, Center of the Storm 45-53 (1967).

16 The following advertisement is typical of the public appeal 
which was used in the campaign to secure adoption of the statute:

“THE BIBLE OR ATHEISM, WHICH?
“All atheists favor evolution. If you agree with atheism vote 

against Act No. 1. If you agree with the Bible vote for Act 
No. 1. . . . Shall conscientious church members be forced to pay 
taxes to support teachers to teach evolution which will undermine 
the faith of their children? The Gazette said Russian Bolshevists 
laughed at Tennessee. True, and that sort will laugh at Arkansas. 
Who cares? Vote FOR ACT NO. 1.” The Arkansas Gazette, Little 
Rock, Nov. 4, 1928, p. 12, cols. 4-5.

Letters from the public expressed the fear that teaching of evo-
lution would be “subversive of Christianity,” id., Oct. 24, 1928, p. 7, 
col. 2; see also id., Nov. 4, 1928, p. 19, col. 4; and that it would 
cause school children “to disrespect the Bible,” id., Oct. 27, 1928, 
p. 15, col. 5. One letter read: “The cosmogony taught by [evo-
lution] runs contrary to that of Moses and Jesus, and as such is 
nothing, if anything at all, but atheism. ... Now let the mothers 
and fathers of our state that are trying to raise their children in 
the Christian faith arise in their might and vote for this anti-
evolution bill that will take it out of our tax supported schools. 
When they have saved the children, they have saved the state.” 
Id., at cols. 4-5.
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lower order of animals.” 17 Perhaps the sensational pub-
licity attendant upon the Scopes trial induced Arkansas 
to adopt less explicit language.18 It eliminated Ten-
nessee’s reference to “the story of the Divine Creation 
of man” as taught in the Bible, but there is no doubt 
that the motivation for the law was the same: to suppress 
the teaching of a theory which, it was thought, “denied” 
the divine creation of man.

Arkansas’ law cannot be defended as an act of religious 
neutrality. Arkansas did not seek to excise from the 
curricula of its schools and universities all discussion of 
the origin of man. The law’s effort was confined to an 
attempt to blot out a particular theory because of its sup-
posed conflict with the Biblical account, literally read. 
Plainly, the law is contrary to the mandate of the First, 
and in violation of the Fourteenth, Amendment to the 
Constitution.

The judgment of the Supreme Court of Arkansas is
Reversed.

Mr . Justice  Black , concurring.
I am by no means sure that this case presents a gen-

uinely justiciable case or controversy. Although Arkan-
sas Initiated Act No. 1, the statute alleged to be 
unconstitutional, was passed by the voters of Arkansas 
in 1928, we are informed that there has never been even 
a single attempt by the State to enforce it. And the 
pallid, unenthusiastic, even apologetic defense of the 
Act presented by the State in this Court indicates that 
the State would make no attempt to enforce the law

17 Arkansas’ law was adopted by popular initiative in 1928, three 
years after Tennessee’s law was enacted and one year after the 
Tennessee Supreme Court’s decision in the Scopes case, supra.

18 In its brief, the State says that the Arkansas statute was passed 
with the holding of the Scopes case in mind. Brief for Appellee 1.
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should it remain on the books for the next century. Now, 
nearly 40 years after the law has slumbered on the 
books as though dead, a teacher alleging fear that the 
State might arouse from its lethargy and try to punish 
her has asked for a declaratory judgment holding the 
law unconstitutional. She was subsequently joined by 
a parent who alleged his interest in seeing that his two 
then school-age sons “be informed of all scientific theo-
ries and hypotheses . . . .” But whether this Arkansas 
teacher is still a teacher, fearful of punishment under the 
Act, we do not know. It may be, as has been published 
in the daily press, that she has long since given up her 
job as a teacher and moved to a distant city, thereby 
escaping the dangers she had imagined might befall her 
under this lifeless Arkansas Act. And there is not one 
iota of concrete evidence to show that the parent-
intervenor’s sons have not been or will not be taught 
about evolution. The textbook adopted for use in biology 
classes in Little Rock includes an entire chapter dealing 
with evolution. There is no evidence that this chapter 
is not being freely taught in the schools that use the text-
book and no evidence that the intervenor’s sons, who 
were 15 and 17 years old when this suit was brought 
three years ago, are still in high school or yet to take 
biology. Unfortunately, however, the State’s languid 
interest in the case has not prompted it to keep this 
Court informed concerning facts that might easily justify 
dismissal of this alleged lawsuit as moot or as lacking the 
qualities of a genuine case or controversy.

Notwithstanding my own doubts as to whether the 
case presents a justiciable controversy, the Court brushes 
aside these doubts and leaps headlong into the middle of 
the very broad problems involved in federal intrusion 
into state powers to decide what subjects and school-
books it may wish to use in teaching state pupils. 
While I hesitate to enter into the consideration and deci-



EPPERSON v. ARKANSAS. Ill

97 Black , J., concurring.

sion of such sensitive state-federal relationships, I re-
luctantly acquiesce. But, agreeing to consider this as a 
genuine case or controversy, I cannot agree to thrust the 
Federal Government’s long arm the least bit further 
into state school curriculums than decision of this partic-
ular case requires. And the Court, in order to invalidate 
the Arkansas law as a violation of the First Amendment, 
has been compelled to give the State’s law a broader 
meaning than the State Supreme Court was willing to 
give it. The Arkansas Supreme Court’s opinion, in its 
entirety, stated that:

“Upon the principal issue, that of constitution-
ality, the court holds that Initiated Measure No. 1 
of 1928, Ark. Stat. Ann. § 80-1627 and § 80-1628 
(Repl. 1960), is a valid exercise of the state’s power 
to specify the curriculum in its public schools. The 
court expresses no opinion on the question whether 
the Act prohibits any explanation of the theory of 
evolution or merely prohibits teaching that the 
theory is true; the answer not being necessary to a 
decision in the case, and the issue not having been 
raised.”

It is plain that a state law prohibiting all teaching 
of human development or biology is constitutionally 
quite different from a law that compels a teacher to teach 
as true only one theory of a given doctrine. It would 
be difficult to make a First Amendment case out of a 
state law eliminating the subject of higher mathematics, 
or astronomy, or biology from its curriculum. And, for 
all the Supreme Court of Arkansas has said, this par-
ticular Act may prohibit that and nothing else. This 
Court, however, treats the Arkansas Act as though it 
made it a misdemeanor to teach or to use a book that 
teaches that evolution is true. But it is not for this 
Court to arrogate to itself the power to determine the 
scope of Arkansas statutes. Since the highest court of
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Arkansas has deliberately refused to give its statute that 
meaning, we should not presume to do so.

It seems to me that in this situation the statute is 
too vague for us to strike it down on any ground but 
that: vagueness. Under this statute as construed by the 
Arkansas Supreme Court, a teacher cannot know whether 
he is forbidden to mention Darwin’s theory at all or 
only free to discuss it as long as he refrains from con-
tending that it is true. It is an established rule that a 
statute which leaves an ordinary man so doubtful about 
its meaning that he cannot know when he has violated 
it denies him the first essential of due process. See, e. g., 
Connally v. General Construction Co., 269 U. S. 385, 
391 (1926). Holding the statute too vague to enforce 
would not only follow long-standing constitutional prece-
dents but it would avoid having this Court take unto 
itself the duty of a State’s highest court to interpret 
and mark the boundaries of the State’s laws. And, more 
important, it would not place this Court in the unenvi-
able position of violating the principle of leaving the 
States absolutely free to choose their own curriculums for 
their own schools so long as their action does not palpably 
conflict with a clear constitutional command.

The Court, not content to strike down this Arkansas 
Act on the unchallengeable ground of its plain vagueness, 
chooses rather to invalidate it as a violation of the 
Establishment of Religion Clause of the First Amend-
ment. I would not decide this case on such a sweeping 
ground for the following reasons, among others.

1. In the first place I find it difficult to agree with 
the Court’s statement that “there can be no doubt that 
Arkansas has sought to prevent its teachers from dis-
cussing the theory of evolution because it is contrary 
to the belief of some that the Book of Genesis must 
be the exclusive source of doctrine as to the origin 
of man.” It may be instead that the people’s motive 
was merely that it would be best to remove this contro-
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versial subject from its schools; there is no reason I 
can imagine why a State is without power to withdraw 
from its curriculum any subject deemed too emotional 
and controversial for its public schools. And this Court 
has consistently held that it is not for us to invalidate 
a statute because of our views that the “motives” behind 
its passage were improper; it is simply too difficult to 
determine what those motives were. See, e. g., United 
States v. O’Brien, 391 U. S. 367, 382-383 (1968).

2. A second question that arises for me is whether this 
Court’s decision forbidding a State to exclude the sub-
ject of evolution from its schools infringes the religious 
freedom of those who consider evolution an anti-religious 
doctrine. If the theory is considered anti-religious, as 
the Court indicates, how can the State be bound by 
the Federal Constitution to permit its teachers to advo-
cate such an “anti-religious” doctrine to schoolchildren? 
The very cases cited by the Court as supporting its con-
clusion hold that the State must be neutral, not favoring 
one religious or anti-religious view over another. The 
Darwinian theory is said to challenge the Bible’s story 
of creation; so too have some of those who believe in the 
Bible, along with many others, challenged the Darwinian 
theory. Since there is no indication that the literal 
Biblical doctrine of the origin of man is included in the 
curriculum of Arkansas schools, does not the removal 
of the subject of evolution leave the State in a neutral 
position toward these supposedly competing religious 
and anti-religious doctrines? Unless this Court is pre-
pared simply to write off as pure nonsense the views of 
those who consider evolution an anti-religious doctrine, 
then this issue presents problems under the Establish-
ment Clause far more troublesome than are discussed 
in the Court’s opinion.

3. I am also not ready to hold that a person hired to 
teach school children takes with him into the classroom 
a constitutional right to teach sociological, economic,
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political, or religious subjects that the school’s managers 
do not want discussed. This Court has said that the 
rights of free speech “while fundamental in our demo-
cratic society, still do not mean that everyone with opin-
ions or beliefs to express may address a group at any 
public place and at any time.” Cox v. Louisiana, 379 
U. S. 536, 554; Cox v. Louisiana, 379 U. S. 559, 574. 
I question whether it is absolutely certain, as the Court’s 
opinion indicates, that “academic freedom” permits a 
teacher to breach his contractual agreement to teach 
only the subjects designated by the school authorities 
who hired him.

Certainly the Darwinian theory, precisely like the 
Genesis story of the creation of man, is not above chal-
lenge. In fact the Darwinian theory has not merely 
been criticized by religionists but by scientists, and per-
haps no scientist would be willing to take an oath and 
swear that everything announced in the Darwinian 
theory is unquestionably true. The Court, it seems to 
me, makes a serious mistake in bypassing the plain, 
unconstitutional vagueness of this statute in order to 
reach out and decide this troublesome, to me, First 
Amendment question. However wise this Court may 
be or may become hereafter, it is doubtful that, sitting 
in Washington, it can successfully supervise and censor 
the curriculum of every public school in every hamlet 
and city in the United States. I doubt that our wisdom 
is so nearly infallible.

I would either strike down the Arkansas Act as too 
vague to enforce, or remand to the State Supreme Court 
for clarification of its holding and opinion.

Mr . Justice  Harlan , concurring.
I think it deplorable that this case should have come 

to us with such an opaque opinion by the State’s highest 
court. With all respect, that court’s handling of the
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case savors of a studied effort to avoid coming to grips 
with this anachronistic statute and to “pass the buck” 
to this Court. This sort of temporizing does not make 
for healthy operations between the state and federal 
judiciaries. Despite these observations, I am in agree-
ment with this Court’s opinion that, the constitutional 
claims having been properly raised and necessarily decided 
below, resolution of the matter by us cannot properly 
be avoided.*  See, e. g., Chicago Life Insurance Co. v. 
Needles, 113 U. S. 574, 579 (1885).

I concur in so much of the Court’s opinion as holds that 
the Arkansas statute constitutes an “establishment of 
religion” forbidden to the States by the Fourteenth 
Amendment. I do not understand, however, why the 
Court finds it necessary to explore at length appellants’ 
contentions that the statute is unconstitutionally vague 
and that it interferes with free speech, only to conclude 
that these issues need not be decided in this case. In the 
process of not deciding them, the Court obscures its 
otherwise straightforward holding, and opens its opinion 
to possible implications from which I am constrained 
to disassociate myself.

Mr . Justic e Stewart , concurring in the result.
The States are most assuredly free “to choose their 

own curriculums for their own schools.” A State is en-

*Short of reading the Arkansas Supreme Court’s opinion to have 
proceeded on the premise that it need not consider appellants’ “estab-
lishment” contention, clearly raised in the state courts and here, in 
view of its holding that the State possesses plenary power to fix the 
curriculum in its public schools, I can perceive no tenable basis for 
remanding the case to the state court for an explication of the 
purpose and meaning of the statute in question. I am unwilling 
to ascribe to the Arkansas Supreme Court any such quixotic ap-
proach to constitutional adjudication. I take the first sentence 
of its opinion (ante, at 101, n. 7) to encompass an overruling of 
appellants’ “establishment” point, and the second sentence to refer 
only to their “vagueness” claim.

320-583 0 - 69 - 16
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tirely free, for example, to decide that the only foreign 
language to be taught in its public school system shall be 
Spanish. But would a State be constitutionally free to 
punish a teacher for letting his students know that other 
languages are also spoken in the world? I think not.

It is one thing for a State to determine that “the sub-
ject of higher mathematics, or astronomy, or biology” 
shall or shall not be included in its public school cur-
riculum. It is quite another thing for a State to make it 
a criminal offense for a public school teacher so much as 
to mention the very existence of an entire system of 
respected human thought. That kind of criminal law, 
I think, would clearly impinge upon the guarantees of 
free communication contained in the First Amendment, 
and made applicable to the States by the Fourteenth.

The Arkansas Supreme Court has said that the statute 
before us may or may not be just such a law. The result, 
as Mr . Just ice  Black  points out, is that “a teacher 
cannot know whether he is forbidden to mention Dar-
win’s theory at all.” Since I believe that no State could 
constitutionally forbid a teacher “to mention Darwin’s 
theory at all,” and since Arkansas may, or may not, have 
done just that, I conclude that the statute before us is so 
vague as to be invalid under the Fourteenth Amendment. 
See Cramp v. Board of Pub. Instruction, 368 U. S. 278.
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WHYY, INC. v. BOROUGH OF GLASSBORO et  al .

APPEAL FROM THE SUPREME COURT OF NEW JERSEY.

No. 10. Argued October 17, 1968.—Decided November 12, 1968.

Appellant, a Pennsylvania nonprofit corporation, operates a non-
commercial television station. It has broadcasting facilities in 
New Jersey and has registered and qualified to transact business 
there. Appellant’s request for exemption, as a nonprofit corpora-
tion, from New Jersey real and personal property taxes was denied 
by local tax boards. The Superior Court held that while appellant 
qualified for the exemption in all other respects, the statute 
exempted only New Jersey nonprofit corporations. The State 
Supreme Court rejected appellant’s argument that it was denied 
equal protection by being discriminated against solely because of 
its foreign incorporation. Held: When a foreign corporation is 
permitted to enter a State it is entitled to equal protection with 
domestic corporations, and New Jersey cannot deny appellant an 
opportunity equivalent to that of a domestic corporation to show 
that it meets the requirements for a nonprofit corporation under 
local law.

50 N. J. 6, 231 A. 2d 608, reversed and remanded.

James M. Marsh argued the cause for appellant. With 
him on the briefs were Grover C. Richman, Jr., and Lewis 
Weinstock.

John W. Trimble argued the cause and filed a brief 
for appellee Borough of Glassboro.

Per  Curiam .
The appellant is a nonprofit corporation organized 

under the laws of Pennsylvania. Under a license issued 
by the Federal Communications Commission, it operates 
a noncommercial television station which broadcasts 
cultural, recreational, and educational programs. The 
broadcasting facilities for one of the television channels 
allocated to the appellant are in New Jersey; on its 
50-acre plot in the Borough of Glassboro in that State
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appellant has erected a transmittal station and a tower. 
Signals on this channel reach approximately 8,000,000 
people in the Delaware Valley area, of whom 29.5% are 
estimated to live in New Jersey. Some of the programs 
are designed to appeal especially to the residents of 
New Jersey. In accordance with New Jersey law, the 
appellant has registered and qualified to transact busi-
ness in the State.1

In November of 1963 the appellant wrote to the 
Glassboro Council requesting exemption, as a nonprofit 
organization, from state real and personal property taxes 
on its land and facilities for 1964. The request was 
denied, as was a similar petition to the Gloucester County 
Tax Board. The Division of Tax Appeals upheld the 
County Board, and the appellant took a further appeal 
to the Superior Court. That court held that while 
the appellant qualified for the exemption in all other 
respects, the statute exempted only those nonprofit 
corporations which were incorporated in New Jersey.1 2

1 N. J. Stat. Ann. § 14:15-2 requires a foreign corporation, in order 
to obtain a certificate of authorization to transact business in the 
State, to file with the Secretary of State a copy of its charter and 
a statement setting forth the amounts of its authorized and issued 
capital stock, the character of the business to be transacted in the 
State, the place of the principal office within the State, and the 
name of a resident agent for the service of process.

2 N. J. Stat. Ann. §54:4—3.6 provides in pertinent part that the 
“exemptions shall apply only where the association, corporation or 
institution claiming the exemption owns the property in question 
and is incorporated or organized under the laws of this State and 
authorized to carry out the purposes on account of which the exemp-
tion is claimed.”

By Chapter 24 of the Laws of 1967, N. J. Stat. Ann. §54:4-3.6a 
was added. It provides an exemption for the following property: 
“All buildings and structures located in this State and used exclu-
sively by a nonprofit association or corporation organized under the 
laws of this or another State for the production and broadcasting 
of educational television; the land whereon the buildings and struc-
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91 N. J. Super. 269, 219 A. 2d 893. On appeal to the 
Supreme Court of New Jersey, the appellant argued 
for the first time that the statute denied it equal 
protection of the laws in violation of the Fourteenth 
Amendment to the Constitution by discriminating 
against it solely on the basis of its foreign incorporation. 
The Supreme Court noted that it had discretion not 
to consider a question not raised in the lower court, 
but nevertheless proceeded to decide the constitutional 
question because of its widespread importance. It con-
cluded that the classification was not wholly irrational 
and sustained the denial of exemption.3 50 N. J. 6, 231 
A. 2d 608. We noted probable jurisdiction to consider 
the constitutional question thus raised. 390 U. S. 979. 
Cf. Raley v. Ohio, 360 U. S. 423, 436.

This Court has consistently held that while a State 
may impose conditions on the entry of foreign corpora-
tions to do business in the State, once it has permitted 
them to enter, “the adopted corporations are entitled to 
equal protection with the state’s own corporate progeny, 
at least to the extent that their property is entitled to an 
equally favorable ad valorem tax basis.” Wheeling Steel 
Corp. v. Glander, 337 U. S. 562, 571-572. See Reserve 
Life Ins. Co. v. Bowers, 380 U. S. 258; Hanover Fire Ins. 
Co. v. Harding, 272 U. S. 494; Southern R. Co. v.

tures are erected and which may be necessary for the fair enjoyment 
thereof, and which is devoted to the foregoing purpose, and no other 
purpose, and does not exceed 30 acres in extent; the furniture, 
equipment and personal property in said buildings and structures 
if used and devoted to the foregoing purpose.” The amendment 
applies only “to taxes payable in 1968 and thereafter.”

3 Because it concluded that the appellant was not entitled to an 
exemption in any event, the New Jersey Supreme Court noted that 
it did not have to decide whether the failure of the appellant to 
comply with the normal procedure for claiming an exemption under 
N. J. Stat. Ann. §54:4-4.4 should preclude it from asserting an 
exempt status.
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Greene, 216 U. S. 400. Yet New Jersey has denied the 
appellant a tax exemption which it accords other non-
profit corporations solely because of the appellant’s 
foreign incorporation. This is not a case in which the 
exemption was withheld by reason of the foreign corpora-
tion’s failure or inability to benefit the State in the same 
measure as do domestic nonprofit corporations. Com-
pare Board of Education v. Illinois, 203 U. S. 553. Nor 
have the appellees advanced any other distinction be-
tween this appellant and domestic nonprofit corporations 
which would justify the inequality of treatment.

The New Jersey Supreme Court concluded that the 
legislative purpose could reasonably have been to avoid 
the administrative burden which the taxing authorities 
would bear if they had to examine the laws of other 
jurisdictions in order to determine whether a corporation 
with nonprofit status under those laws would also satisfy 
New Jersey requirements. But this burden would exist 
only if a foreign corporation sought exemption in New 
Jersey on the basis of its nonprofit status at home. It is 
one thing for a State to avoid this extra burden by refus-
ing to grant such an automatic exemption. It is quite 
another to deny a foreign corporation an opportunity 
equivalent to that of a domestic corporation to demon-
strate that it meets the requirements for a nonprofit cor-
poration under local law. Neither the New Jersey Su-
preme Court nor the appellees have suggested that there 
is any greater administrative burden in evaluating a for-
eign than a domestic corporation under New Jersey law. 
We must therefore conclude, as we did in Wheeling, that 
the appellant has not been “accorded equal treatment, 
and the inequality is not because of the slightest difference 
in [New Jersey’s] relation to the decisive transaction, 
but solely because of the different residence of the 
owner.” 337 U. S., at 572.
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The judgment of the New Jersey Supreme Court is 
reversed, and the case is remanded for further proceedings 
not inconsistent with this opinion.

Mr . Justi ce  Black  dissents from the reversal of this 
case and would affirm it.
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SMITH v. YEAGER, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE THIRD CIRCUIT.

No. 399. Decided November 12, 1968.

Following the Supreme Court of New Jersey’s affirmance of peti-
tioner’s murder conviction, in 1961 petitioner sought a writ of 
habeas corpus in the District Court, asserting, among other 
grounds, that his confession had been coerced. Petitioner’s then 
counsel, though asserting the right to an evidentiary hearing, 
relinquished it. Relying on the state trial record, the court held, 
inter alia, that the confession was not coerced and denied the 
petition. Thereafter Townsend v. Sain, 372 U. S. 293, was 
decided, which substantially increased the availability of eviden-
tiary hearings in habeas corpus proceedings. The Court of 
Appeals affirmed. In 1965 petitioner again sought habeas corpus 
in the District Court and asked for an evidentiary hearing. Noting 
that the coercion issue had been adjudicated in the prior habeas 
corpus proceeding, the District Court, without conducting an 
evidentiary hearing, denied the application. The Court of Appeals 
affirmed, concluding that petitioner had waived his claim to such 
a hearing in 1961. Held:

1. The essential question in a subsequent habeas corpus pro-
ceeding (to which the usual principles of res judicata do not apply 
and regardless of waiver standards in other circumstances) is 
whether the petitioner in the prior proceeding “deliberately with-
held the newly asserted ground or otherwise abused the writ.”

2. Petitioner’s failure to demand an evidentiary hearing in 1961 
followed by such a demand after this Court decided Townsend v. 
Sain, constitutes no abuse of the writ of habeas corpus or a 
waiver of his claim to a hearing.

Certiorari granted; 395 F. 2d 245, reversed and remanded.

Edward Bennett Williams, Steven M. Umin, and 
Stephen F. Lichtenstein for petitioner.

Per  Curiam .
This petition for a writ of certiorari presents the ques-

tion whether petitioner’s relinquishment of an evidentiary
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hearing in a federal habeas corpus proceeding taking 
place prior to Townsend v. Sain, 372 U. S. 293, bars 
him from obtaining such a hearing on a subsequent 
application made after Townsend was decided.

In 1957, petitioner was convicted of first-degree murder 
in a New Jersey court, and sentenced to death. The 
Supreme Court of New Jersey affirmed the conviction, 
State v. Smith, 21 N. J. 433, 142 A. 2d 890, and subse-
quently affirmed the denial of a motion for a new trial. 
State n . Smith, 29 N. J. 561, 150 A. 2d 769.

Petitioner thereafter sought a writ of habeas corpus 
in the United States District Court for the District of 
New Jersey. During oral argument before the District 
Court on June 5, 1961, petitioner’s counsel, referring to 
the then recent decision in Rogers v. Richmond, 365 
U. S. 534, stated:

“The United States Supreme Court says your 
Honor may hold a hearing de novo if need be to 
go into the historical facts behind this case. I 
don’t think it is necessary here.

“I think if your Honor limits himself to the 
record, I think that the error, the fundamental 
constitutional error in this case is so overwhelming 
that I need not stand here and argue this case at 
any great length.” Appendix to Petition 69a.

The District Court did not conduct an evidentiary hear-
ing. Relying on the state trial record, it denied the 
application, holding, inter alia, that petitioner’s confes-
sion, introduced at his trial, was not the product of 
coercion. United States ex rel. Smith v. New Jersey, 
201 F. Supp. 272. The Court of Appeals affirmed. 322 
F. 2d 810.1

1 Petitioner has sought, and was denied, certiorari in this Court 
on three previous occasions—twice to the state courts, 361 U. S. 
861; 379 U. S. 1005, once to the United States Court of Appeals in the
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In 1965, petitioner again sought habeas corpus in the 
District Court, requesting an evidentiary hearing. As 
supplemented, the application alleged facts relevant to 
the admissibility of the confession which were not 
brought out at trial, and which, if proved, presented a 
stronger case that the confession was coerced.* 2 The 
District Court denied the application without conducting 
an evidentiary hearing, noting that the issue of coercion 
had been adjudicated in the prior habeas proceeding. 
The Court of Appeals affirmed per curiam, Judge Biggs 
dissenting. Referring to the above-quoted statement by 
petitioner’s counsel, and to some remarks of the District 
Court at an earlier stage of the 1961 proceeding,3 the 
Court of Appeals concluded that petitioner had waived 
his claim to an evidentiary hearing in 1961. 395 F. 2d 
245. Rehearing en banc was denied, Judge Freedman 
dissenting,4 and this petition for certiorari followed.

We note initially that the usual principles of res judi-
cata are inapplicable to successive habeas corpus pro-

prior habeas corpus proceeding, 376 U. S. 928. It is worth noting 
that the present pleadings below substantially expand and clarify 
the claims heretofore presented by petitioner.

2 The allegations, which include claims of physical harassment by 
the police, are set out in Judge Biggs’ dissenting opinion below, 395 
F. 2d 245, 253, n. 12.

3 On May 15, 1961, during argument on the State’s motion to 
strike petitioner’s “Amended and/or Supplemental Petition,” the 
District Court indicated its concern that the record be complete 
to the satisfaction of both parties. The Court of Appeals construed 
this as an offer to conduct an evidentiary hearing. No explicit 
mention of an evidentiary hearing was made, however. A reading 
of the entire colloquy in the District Court, though not unambiguous, 
suggests, as Judge Biggs noted in dissent below, that the discussion 
was concerned only with “the issue of whether or not the case would 
proceed upon the original petition for habeas corpus and answer, 
the supplemental petition for habeas corpus and answer, or on both 
sets of pleadings.” 395 F. 2d 245, 249, n. 4.

4 Judge Biggs did not participate.
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ceedings.5 Salinger v. Loisel, 265 U. S. 224; cf. Sanders 
v. United States, 373 U. S. 1. Whatever the standards 
for waiver may be in other circumstances, the essential 
question here is whether the petitioner “deliberately 
withheld the newly asserted ground” in the prior pro-
ceeding, or “otherwise abused the writ.” 28 U. S. C. 
§ 2244 (b) (1964 ed, Supp. III).

At the time of the 1961 proceeding, Brown v. Allen, 
344 U. S. 443, indicated that a District Court’s discretion 
to hold an evidentiary hearing was to be exercised 
only in “unusual circumstances,” 344 U. S., at 463, or 
where a “vital flaw” existed in the state procedure. 
344 U. S., at 506 (opinion of Mr. Justice Frankfurter). 
Townsend v. Sain, supra, had not yet been decided. This 
Court recognized in Townsend “that the opinions in 
Brown v. Allen ... do not provide answers for all aspects 
of the hearing problem for the lower federal courts, 
which have reached widely divergent, in fact often irrec-
oncilable, results,” 372 U. S., at 310, and established 
criteria for the granting of evidentiary hearings “which 
must be considered to supersede, to the extent of any 
inconsistencies, the opinions in Brown v. Allen . . . 
372 U. S., at 312. Townsend v. Sain substantially in-
creased the availability of evidentiary hearings in habeas 
corpus proceedings, and made mandatory much of what 
had previously been within the broad discretion of the 
District Court. See also Fay v. Noia, 372 U. S. 391.

It is at least doubtful whether petitioner could have 
obtained an evidentiary hearing as the law stood in 1961. 
Indeed, at the time, the State argued to the District Court 
with some cogency that petitioner presented “no unusual 
circumstances calling for a hearing.” We do not believe 
that petitioner should be placed in a worse position be-

5 For this reason, if no other, the fact that Townsend v. Sain was 
decided before the Court of Appeals’ decision in the first proceeding, 
and considered by the Court of Appeals there in denying rehearing 
en banc, is not dispositive of the present case.
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cause his then counsel asserted that he had a right to 
an evidentiary hearing and then relinquished it. What-
ever counsel’s reasons for this obscure gesture of noblesse 
oblige,6 we cannot now examine the state of his mind, 
or presume that he intentionally relinquished a known 
right or privilege, Johnson v. Zerbst, 304 U. S. 458, 
464, when the right or privilege was of doubtful exist-
ence at the time of the supposed waiver. In short, 
we conclude that petitioner’s failure to demand an evi-
dentiary hearing in 1961, followed by such a demand 
after the decision in Townsend v. Sain, supra, constitutes 
no abuse of the writ of habeas corpus.

“If, for any reason not attributable to the inexcusable 
neglect of petitioner . . . evidence crucial to the ade-
quate consideration of the constitutional claim was not 
developed at the state hearing, a federal hearing is com-
pelled.” Townsend v. Sain, supra, at 317. Petitioner’s 
assertion that he comes within this principle is not con-
troverted by respondent or by the record below. We do 
not, however, pass on this question, or on the other 
questions presented in the petition. These, as well as 
other issues appropriately raised below, may be consid-
ered by the District Court. We hold only that petitioner 
has not, by reason of anything that occurred during the 
1961 habeas proceeding, waived his claim to an eviden-
tiary hearing in the District Court.

The petition for a writ of certiorari is granted, the 
judgment of the Court of Appeals is reversed, and the 
case is remanded to that court for proceedings consistent 
with this opinion. so or(}ered.

Mr . Justice  White  dissents and would grant certiorari 
and set the case for oral argument.

6 As the State pointed out during the 1961 hearing, Rogers v. 
Richmond, supra, the case chiefly relied on by petitioner, does not 
appear to support his claim to an evidentiary hearing. See espe-
cially 365 U. S., at 547.
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ATLANTIC OCEAN PRODUCTS, INC, et  al . v . 
LETH, DIRECTOR, DEPARTMENT OF AGRI-

CULTURE OF OREGON, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF OREGON.

No. 417. Decided November 12, 1968.

292 F. Supp. 615, affirmed.

Thomas H. Tongue for appellants.
Robert Y. Thornton, Attorney General of Oregon, and 

Harold E. Burke, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

DOOLIN, dba  NATIONAL NOVELTY CO, et  al . v . 
KORSHAK, DIRECTOR OF REVENUE, et  al .

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 439. Decided November 12, 1968.

39 Ill. 2d 521, 236 N. E. 2d 897, appeal dismissed.

Owen Rall for appellants.
William G. Clark, Attorney General of Illinois, and 

John J. O’Toole, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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CROSS et  al . v. COURT OF APPEAL OF CALI-
FORNIA, FIRST APPELLATE DISTRICT, et  al .

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 533, Mise. Decided November 12, 1968.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.
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BROTHERHOOD OF LOCOMOTIVE FIREMEN & 
ENGINEMEN et  al . v . CHICAGO, ROCK 

ISLAND & PACIFIC RAILROAD
CO. ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF ARKANSAS.

No. 16. Argued October 22, 1968.—Decided November 18, 1968*

Appellees, a group of interstate railroads operating in Arkansas, 
sought declaratory and injunctive relief in the District Court, 
claiming, inter alia, that Arkansas’ “full-crew” laws violate the 
Commerce Clause, and the Due Process and Equal Protection 
Clauses of the Fourteenth Amendment. The full-crew laws require 
minimum train crews for certain conditions of railroad operation 
in the State but, through mileage classification, have the effect 
of exempting the State’s intrastate railroads from those require-
ments. The laws were enacted in 1907 and 1913 to further rail-
road safety and, though several times subsequently re-evaluated, 
have been retained for that purpose. Conflicting evidence was 
given to support the railroads’ claims that full-crew requirements 
merely facilitate featherbedding and appellants’ claims that such 
requirements promote safety. Though earlier decisions of this 
Court upheld the statutes against constitutional challenge, the 
District Court concluded that conditions have changed and that 
the full-crew laws now impermissibly burden interstate commerce. 
The court also held that the full-crew laws are “unreasonable and 
oppressive,” and thus violate the Due Process Clause of the Four-
teenth Amendment. The court did not reach appellees’ contention 
that the laws discriminate against interstate commerce in favor of 
intrastate commerce in violation of the Commerce and Equal 
Protection Clauses. Held:

1. Whether full-crew laws are necessary to further railroad 
safety is a matter for legislative determination. In the circum-
stances of this case the District Court erred in rejecting the 
legislative judgment that such laws promote railroad safety and that

*Together with No. 18, Hardin, Prosecuting Attorney, et al. v. 
Chicago, Rock Island Pacific Railroad Co. et al., on appeal from 
the same court.
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the cost of additional crewmen is justified by the safety such laws 
might achieve. Pp. 136-140.

2. The mileage classification of the Arkansas laws is permissible 
under the Commerce and Equal Protection Clauses. Pp. 140-142.

3. The full-crew laws do not violate the Equal Protection Clause 
by singling out railroads from other forms of transportation, and 
appellees’ contention that the statutes are “unduly oppressive” 
under the Due Process Clause affords no basis for their invalidation 
apart from any effect on interstate commerce. Pp. 142-143.

274 F. Supp. 294, reversed and remanded.

James E. Youngdahl argued the cause for appellants 
in No. 16. Leslie Evitts, Chief Assistant Attorney Gen-
eral of Arkansas, argued the cause for appellants in No. 
18. With them on the briefs were Joe Purcell, Attorney 
General of Arkansas, Robert D. Ross, and John P. 
Sizemore.

Robert V. Light and Martin M. Lucente argued the 
cause for appellees in both cases. With them on the 
brief were W. J. Smith, H. H. Friday, and R. W. Yost.

Mr . Justice  Black  delivered the opinion of the Court.
These cases raise the question whether the Arkansas 

“full-crew” laws, specifying a minimum number of em-
ployees who must serve as part of a train crew under 
certain circumstances, violate the Commerce Clause or 
the Fourteenth Amendment. The constitutionality of 
these Arkansas laws has been specifically upheld against 
challenges under the same constitutional provisions in 
three decisions of this Court, in 1911, in 1916, and again 
in 1931? In the present cases, however, the District 
Court found that as a result of economic and technical

1 Chicago, R. I. & P. R. Co. v. Arkansas, 219 U. S. 453 (1911) ; 
St. L., I. M. & S. R. Co. v. Arkansas, 240 U. S. 518 (1916); Missouri 
Pac. R. Co. v. Norwood, 283 U. S. 249 (1931), 290 U. S. 600 (1933). 
The Court’s holdings in these cases were also reaffirmed, in dictum, in 
Southern Pacific Co. v. Arizona, 325 U. S. 761, 782 (1945).
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developments since our last decision on this subject, the 
statutes were no longer justified as safety measures, the 
ground on which they had formerly been sustained, and 
struck them down as contrary to the Commerce Clause 
of the Constitution and the Due Process Clause of the 
Fourteenth Amendment. 274 F. Supp. 294 (D. C. W. D. 
Ark. 1967). We noted probable jurisdiction, 390 U. S. 
941 (1968). We disagree with the District Court’s hold-
ing that the railroads have shown a change in circum-
stances sufficient to justify departure from our three 
previous decisions. We therefore reaffirm those cases 
and reverse the judgment of the District Court.

The first of the two statutes challenged here was 
enacted in 1907, and this law makes it an offense for a 
railroad operating a line of more than 50 miles to haul 
a freight train consisting of more than 25 cars, unless the 
train has a crew of not “less than an engineer, a fireman, 
a conductor and three [3] brakemen . ...”2 The second 
statute, enacted in 1913, makes it an offense for any 
railroad with a line of 100 miles or more to engage in 
switching operations in cities of designated populations, 
with “less than one [1] engineer, a fireman, a foreman 
and three [3] helpers . ...”3 These two statutes, the 
constitutionality of which this Court previously upheld, 
are precisely the statutes here challenged and struck 
down.

This latest attack on these Arkansas laws was com-
menced by a group of interstate railroads operating in 
Arkansas which asked the United States District Court 
to declare the statutes unconstitutional and enjoin two 
Arkansas prosecuting attorneys, appellants here, from 
enforcing them. The railroad brotherhoods, also appel-

2 Ark. Laws 1907, Act 116, Ark. Stat. Ann. §§ 73-720 through 
73-722 (1957 Repl. Vol.).

3 Ark. Laws 1913, Act 67, Ark. Stat. Ann. §§ 73-726 through 
73-729 (1957 Repl. Vol.).

320-583 0 - 69 - 17



132 OCTOBER TERM, 1968.

393 U. S.Opinion of the Court.

lants here, were allowed to intervene in the District Court 
in order to defend the validity of the state statutes. In 
their complaint appellees charged that both statutes 
(1) operate in an “arbitrary, capricious, discriminatory 
and unreasonable” manner in violation of the Due Process 
and Equal Protection Clauses of the Fourteenth Amend-
ment; (2) unduly interfere with, burden, and needlessly 
increase the cost of interstate transportation in violation 
of the Commerce Clause, Art. I, § 8, cl. 3, of the Con-
stitution, and contrary to the National Transportation 
Policy expressed in the Interstate Commerce Act; (3) dis-
criminate against interstate commerce in favor of local 
or intrastate commerce; and (4) invade a field of federal 
legislation pre-empted by the Federal Government pri-
marily through Pub. L. 88-108, passed by Congress 
in 1963 4 to avert a nationwide railroad strike.

In its first opinion in these cases, the District Court 
granted the railroads’ motion for summary judgment, 
holding that the field of full-crew legislation was pre-
empted by Pub. L. 88-108, 239 F. Supp. 1 (D. C. 
W. D. Ark. 1965), but we reversed on the pre-emption 
question, sub nom. Engineers v. Chicago, R. I. & P. R. 
Co., 382 U. S. 423 (1966). We also held that the rail-
roads were not entitled to summary judgment on their 
alternative theory that because the effect of the mileage 
exemption in the two Acts is to free all of the State’s 
intrastate railroads from the full-crew requirements while 
ensuring coverage of most of the interstate railroads, the 
two Acts “constitute discriminatory legislation against 
interstate commerce in favor of intrastate commerce.” 
Id., at 437^438. On remand the District Court held an 
evidentiary hearing and, after compiling a voluminous 
record, found that the full-crew requirements had “no 
substantial effect on safety of operations,” placed “sub-
stantial financial burdens” upon the carriers, and caused

4 77 Stat. 132, 45 U. S. C. following § 157.
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“some delays” and interference with the continuity of 
railroad operations. On the basis of these findings the 
District Court held the Arkansas laws unconstitutional 
as impermissible burdens on interstate commerce and 
also ruled that because the laws were “unreasonable and 
oppressive” they violated the Due Process Clause of the 
Fourteenth Amendment. The court did not reach the 
railroads’ further argument that the Arkansas laws dis-
criminate against interstate commerce in favor of intra-
state commerce in violation of the Commerce and Equal 
Protection Clauses. Appellants challenge both the ac-
curacy of the District Court’s findings and holdings and 
their relevance to adjudication of the constitutional issues 
presented. They ask us to hold that the Arkansas laws 
do not impermissibly burden interstate commerce or 
otherwise violate any provision of the Constitution.

I.
The question of crew size has been a subject of dispute 

between the railroads and their employees for more than 
half a century. Much of the controversy has of course 
been fought out by collective bargaining between the 
railroads and the unions.5 In many States attempts have 
been made to settle the controversy by legislation. The 
Arkansas statutes before us were passed in 1907 and 
1913, along with a number of other laws designed to 
further railroad safety, such as headlight standards, regu-
lations concerning the obstruction of train crossings, and 
so on.6 Many other States have also passed full-crew 
laws as parts of detailed codes regulating railroad safety.7 

5 The long and troublesome history of this aspect of the dispute 
is briefly summarized in our prior opinion in these cases, 382 U. S., 
at 430-432.

6 See, e. g., Ark. Stat. Ann. §§73-704 through 73-706; 73-718, 
73-719 (1957 Repl. Vol.).

7 The approach taken in other States is summarized in the opinion 
of the District Court in these cases, 274 F. Supp., at 299.
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These safety codes, and the full-crew provisions in par-
ticular, have been subject to continual re-evaluation 
throughout the country. In New York, for example, the 
Public Service Commission in 1960 recommended total 
repeal of the State’s full-crew legislation, and in 1966 
two of the three New York laws in the field were repealed, 
but the legislature explicitly rejected a proposal to repeal 
the third law, which requires both a fireman and an en-
gineer to be on duty in the engine cab, in addition to the 
brakeman who serves in the cab on freight hauls.8 In 
Arkansas the railroad safety laws have similarly been sub-
ject to close scrutiny. Additional safety requirements 
have been added from time to time,9 and some safety re-
quirements considered out of date have been repealed.10 
With respect to the full-crew statutes specifically, a pro-
posal to repeal these statutes was placed on the ballot 
for popular referendum in 1958 and was decisively de-
feated by the voters. Congress too has been concerned 
with the problem of the rules governing crew size and 
in 1963 passed a statute referring the dispute between the 
railroads and the unions to arbitration, but as we held 
in our prior decision, Congress was aware of state full-
crew laws and did not intend to override them. 382 U. S., 
at 429-437.

In spite of this background of frequent and recent leg-
islative re-evaluation of the full-crew problem, both 
at the state and national levels, the railroads now ask 
us to determine as a judicial matter that these laws no 
longer make a significant contribution to safety and so

8 See New York Central R. Co. v. Lefkowitz, 23 N. Y. 2d 1, 
241 N. E. 2d 730 (1968).

9E. g., Ark. Laws 1951, Act 253, Ark. Stat. Ann. § 73-740 (1957 
Repl. Vol.); Ark. Laws 1953, Act 130, Ark. Stat. Ann. §§ 73-741 
through 73-744 (1957 Repl. Vol.).

30 E. g., Ark. Laws 1965, Act 501, Ark. Stat. Ann. § 73-730 (Supp. 
1967).
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seriously burden the railroads in their operations that 
they should no longer stand under the Commerce Clause. 
The essence of the railroads’ position is that the require-
ment of additional crewmen amounts to nothing more 
than featherbedding. They claim that the firemen once 
needed to tend the furnaces on steam locomotives are not 
necessary on the diesel engines now generally in use. Al-
though the railroads recognize that the fireman performs 
a valuable lookout function on passenger trains, where he 
and the engineer are the only crewmen in the engine 
cab, they assert that in both freight hauling operations 
and yard switching operations other railroad employees 
are available to provide an adequate lookout and assist 
the engineer in correcting mechanical problems and per-
forming other miscellaneous duties. The railroads thus 
maintain that the firemen, and some of the other required 
crewmen, perform no useful function and make no sig-
nificant contribution to safety. At the same time, the 
railroads contend, the full-crew requirements substan-
tially increase their cost of operation, hampering their 
ability to improve railroad service and to compete with 
other modes of transportation, and also burden com-
merce by requiring interstate trains passing through 
Arkansas to slow down or stop at the border to pick up 
and let off the extra crewmen.

The State of Arkansas and the railroad brotherhoods, 
all appellants here, take a different view of the functions 
performed by the firemen and other additional crewmen 
required under the statutes. They claim that the work 
performed by these employees—serving as lookout, pass-
ing signals, relieving the engineer in emergencies, inspect-
ing the engine and other cars, and helping to make needed 
adjustments and repairs while the train is moving—is 
still necessary and cannot be performed by other em-
ployees without unduly burdening them and interfering 
with the proper performance of their other tasks. Ap-
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pellants argue that although some technological improve-
ments have tended to eliminate safety hazards and lighten 
the work of the train crew, other developments, such as 
the increased size and speed of trains, the heavier auto-
mobile traffic over train crossings, and the competitive 
pressures for faster switching of trains, have had exactly 
the opposite effect.

The District Court analyzed these conflicting conten-
tions and the conflicting evidence adduced to support 
them and concluded that the full-crew requirements have 
“no substantial effect on safety of operations.” The 
court also said that even if these requirements did add 
“some increment of safety to the operation, we think that 
such an increment is negligible ... and not worth the 
cost.” As additional factors justifying its conclusion 
that the laws created an unconstitutional burden on inter-
state commerce, the court emphasized “the financial bur-
den of compliance, which is out of all proportion to the 
benefit, if any, derived, and the added burden involved in 
the taking on and discharging men at or near the Ar-
kansas State line . . .

We think it plain that in striking down the full-crew 
laws on this basis, the District Court indulged in a legis-
lative judgment wholly beyond its limited authority to 
review state legislation under the Commerce Clause. The 
evidence as to the need for firemen and other additional 
crewmen was certainly conflicting and to a considerable 
extent inconclusive. Many railroad employees gave di-
rect testimony as to incidents in which, for example, the 
presence of a fireman as a lookout helped avert a serious 
accident. With respect to statistical evidence, the Dis-
trict Court itself noted: “The statistical evidence as to 
the effect upon safety of the reductions in force author-
ized by the basic award and by the awards of the special 
adjustment boards [under the 1963 arbitration] is not 
entirely satisfactory either way . . . .” Indeed, as the
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court below recognized, the statistics showed that rail-
road accidents had actually increased during the period 
from 1964-1966, when the size of train crews was being 
reduced.11

It would hardly be possible to summarize here all the 
other evidence in the record relevant to the safety ques-
tion, and, as we have indicated, it is wholly unnecessary 
to do so. A brief summary of some of the findings of 
Arbitration Board No. 282, the panel set up pursuant to 
Pub. L. 88-108, should suffice to show that the question 
of safety is clearly one for legislative determination. In 
quoting from this report, of course, we in no way intend 
to indicate that the District Court should have accepted 
any of its specific conclusions or that this evidence was 
necessarily any more persuasive than any of the many 
other sources of information about the problem. We 
single it out only because it is one of the more recent re-
ports and because it was heavily relied upon by the Dis-
trict Court and by the railroads themselves. The Board 
stated as its very first finding:

“1. The record contains no evidence to support 
the charge, frequently and irresponsibly made, that 
firemen presently employed in road freight and yard 
service throughout the country are being paid to do 
nothing and actually perform no useful work.”

The Board then went on to deal specifically with the 
various functions for which firemen were claimed to be 
necessary. It concluded that firemen were not necessary 
to perform the lookout function in “the great majority 
of cases” and that they were not needed to perform cer-

11 The District Court dealt with this fact by simply stating that 
this trend had been observed in years preceding the effective date of 
the arbitration award and concluding: “Why accident rates have 
been increasing we do not know with certainty, but it would be pure 
speculation to say that crew size has had anything to do with it.”
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tain mechanical duties. The Board also held, however, 
that in order to insure relief of an engineer who becomes 
incapacitated while operating the train, firemen were 
clearly necessary in yard service on engines that were not 
equipped with a fully operative dead-man control, and 
the record before us in the present cases indicates that a 
substantial percentage of the engines operated in Arkan-
sas are not equipped with this device. Although the 
Board thus thought that firemen could be eliminated in 
most cases, the Board emphasized:

“[W]e are satisfied that a certain number of such 
assignments require the continued employment of 
firemen in order to prevent excessive safety hazard 
to lives and property, to avoid imposing an undue 
burden upon the remaining crew members, and to as-
sure adequate and safe transportation service to the 
public.”

Finally, and most significant, the Board itself stressed in 
conclusion the subjective nature of its findings with ref-
erence to safety:

“Safety is, of course, essentially a relative concept; 
once adequate minimum standards have been 
achieved, the decision as to how much more safety 
is required must necessarily be governed by all the 
accompanying circumstances. Railroading is, un-
fortunately, a hazardous occupation, and the problem 
before us cannot be viewed simply in terms of pre-
venting or not preventing accidents.”

This summary, taken from evidence heavily relied upon 
by the railroads and generally favorable to their position, 
leaves little room for doubt that the question of safety in 
the circumstances of this case is essentially a matter of 
public policy, and public policy can, under our constitu-
tional system, be fixed only by the people acting through 
their elected representatives. The District Court’s re-
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sponsibility for making “findings of fact” certainly does 
not authorize it to resolve conflicts in the evidence against 
the legislature’s conclusion or even to reject the legislative 
judgment on the basis that without convincing statistics 
in the record to support it, the legislative viewpoint con-
stitutes nothing more than what the District Court in 
this case said was “pure speculation.”

Of the other matters relied upon by the District Court, 
the problem of delay at the state borders apparently has 
not changed appreciably since the days of this Court’s 
earliest full-crew decisions, and this Court’s statement 
of the insignificance of the problem in Southern Pacific 
Co. v. Arizona, 325 U. S. 761, 782 (1945), is equally valid 
today:

“While the full train crew laws undoubtedly placed 
an added financial burden on the railroads in order 
to serve a local interest, they did not obstruct inter-
state transportation or seriously impede it. They 
had no effects outside the state beyond those of pick-
ing up and setting down the extra employees at the 
state boundaries; they involved no wasted use of 
facilities or serious impairment of transportation 
efficiency . . . .”

Nor was it open to the District Court to place a value 
on the additional safety in terms of dollars and cents, in 
order to see whether this value, as calculated by the court, 
exceeded the financial cost to the railroads.12 As we said

12 The record contains no meaningful estimate of what this cost 
actually is. The railroads computed the total wages paid per year 
to the allegedly unnecessary employees and claimed that this total 
figure, $7,600,000, represents the cost of compliance. But it was 
admitted that the net cost is actually lower than this because elimi-
nation of the additional crewmen would create new expenses, such 
as the special compensatory allowance paid to engineers who operate 
without the assistance of a fireman, additional overtime pay, and 
other costs associated with somewhat slower operations in terminals 
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in Bibb v. Navajo Freight Lines, 359 U. S. 520 (1959), 
where the District Court had struck down an Illinois law 
requiring trucks to be equipped with contour mudguards, 
on the ground that the equipment had no safety advan-
tages and was very costly to install and maintain:

“Cost taken into consideration with other factors 
might be relevant in some cases to the issue of 
burden on commerce. But it has assumed no such 
proportions here. If we had here only a question 
whether the cost of adjusting an interstate operation 
to these new local safety regulations prescribed by 
Illinois unduly burdened interstate commerce, we 
would have to sustain the law under the authority of 
the Sproles [286 U. S. 374 (1932)], Barnwell [303 
U. S. 177 (1938)1, and Maurer [309 U. S. 598 (1940)] 
cases. The same result would obtain if we had to 
resolve the much discussed issues of safety presented 
in this case.” Id., at 526.13

It is difficult at best to say that financial losses should be 
balanced against the loss of lives and limbs of workers 
and people using the highways. We certainly cannot do 
so on this showing.

II.
We deal next with the contention that because of the 

mileage exemption, the full-crew laws discriminate 
against interstate commerce in favor of intrastate com-
merce. This contention, like the railroads’ other claims,

and en route. The railroads introduced no evidence to indicate 
the approximate amount of such new expenses, and we have no way 
of knowing whether, as appellants claim, these expenses would to 
a substantial extent offset the wage savings associated with the 
reduction in crew sizes.

13 Although we struck down the Illinois law in Bibb, we did so on 
the carefully limited basis that the contour mudguard requirement 
flatly conflicted with laws, enforced in at least one other State, 
that trucks must be equipped with straight mudguards.
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was of course specifically rejected in this Court’s earlier 
decisions dealing with these same Arkansas statutes. We 
noted in our prior opinion in the present cases that the 
effect of the mileage exemptions was to free all of the 
State’s 17 intrastate railroads from the coverage of the 
Acts, while 10 of the 11 interstate railroads are subject 
to the 1907 Act, and eight of them are subject to the 
1913 Act. We went on to say, however, that the differ-
ence in treatment based on differing track mileage might 
have a rational basis, and we therefore held that the mile-
age classification could not, “on the record now before 
us,” be considered a discrimination in violation of the 
Commerce and Equal Protection Clauses. 382 U. S., 
at 437.

Despite the extensive testimony and exhibits added 
to the record since our previous consideration of these 
cases, we have found no basis for altering our conclusion 
that the mileage classification is permissible. The rail-
roads argue that the extra men, if needed at all, are 
equally necessary on all trains, regardless of whether the 
company operating them happens to own a more or a less 
extensive system of track. But evidence in the record 
establishes a number of legitimate reasons for the mileage 
exemption. In the case of at least one of the short-line 
roads, the maximum speed for trains running over its 
main track is 35 miles per hour, while trains moving 
over the longer lines have speed limits of 65 and in some 
cases 75 miles per hour. The apparent use of much 
slower trains over the short lines certainly provides a 
basis upon which the Arkansas Legislature could conclude 
that the hazards encountered in line-haul operations are 
less serious, and accordingly that the need for regulation 
is less pressing, on the short lines. Similarly in con-
nection with the switching operations, there was evidence 
that the usefulness of additional employees depends to 
some extent on the length of the train being switched,
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another factor that—like speed—tends to vary according 
to the railroad’s total trackage. Finally, the legislature 
could also conclude that the smaller railroads would be 
less able to bear the cost of additional crewmen, even 
though the total additional cost would of course tend to 
be smaller in the case of the smaller companies.

Although the railroads claim that other criteria could 
provide a more precise test of the situations where a 
larger crew is desirable, these other standards have in-
adequacies of their own, and are for the most part far 
too vague to provide a basis for a statutory classification. 
And in any event the courts may not force a state legis-
lature to attain scientific perfection in determining the 
coverage of statutes of this type. As we stressed in the 
Bibb case, 359 U. S., at 524:

“These safety measures carry a strong presumption 
of validity when challenged in court. If there are 
alternative ways of solving a problem, we do not sit 
to determine which of them is best suited to achieve 
a valid state objective. Policy decisions are for the 
state legislature, absent federal entry into the field.” 

Mileage classifications have repeatedly been upheld on 
this basis, not only in this Court’s previous decisions deal-
ing with these very statutes but in many other cases in-
volving similar problems. See, e. g., New York, N. H. 
H. R. Co. v. New York, 165 U. S. 628 (1897). Nothing 
suggests that full-crew laws should now be treated 
differently.

III.

There remains for consideration only the railroads’ 
contention that the Arkansas laws violate the Due Proc-
ess and Equal Protection Clauses of the Fourteenth 
Amendment. Little need be said of the claim that the 
statutes violate the Equal Protection Clause for the rea-
son that they discriminate against the railroad industry
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by singling it out for regulation and making no provision 
for minimum crews on “motor buses, taxicabs, airplanes, 
barges, cargo trucks, or any other segment of the trans-
portation industry.” The statutes as written, requiring, 
for example, not “less than an engineer, a fireman, a 
conductor and three [3] brakemen,” could scarcely be ex-
tended in their present terms to such means of transpor-
tation as taxicabs or airplanes. Nor was the legislature, 
in attempting to deal with the safety problems in one 
industry, required to investigate the various differing 
hazards encountered in all competing industries and then 
to enact additional legislation to meet these distinct 
problems.

The railroads also argue that the statutes violate the 
Due Process Clause because they are “unduly oppressive” 
and impose costs on the regulated industry that exceed 
the public benefits of the regulation. The District Court 
agreed with this position, holding that the impact of the 
full-crew laws today is “unreasonable and oppressive” 
and therefore a violation of due process. Insofar as 
these arguments seek to present an independent basis for 
invalidating the laws, apart from any effect on interstate 
commerce, we think, with all due deference to appellees 
and the District Court, that these contentions require no 
further consideration. Ferguson v. Skrupa, 372 U. S. 
726 (1963); Williamson v. Lee Optical Co., 348 U. S. 
483 (1955); Olsen v. Nebraska, 313 U. S. 236 (1941); 
West Coast Hotel Co. v. Parrish, 300 U. S. 379 (1937); 
Nebbia v. New York, 291 U. S. 502 (1934).

IV.

Under all the circumstances we see no reason to depart 
from this Court’s previous decisions holding that the 
Arkansas full-crew laws do not unduly burden interstate 
commerce or otherwise violate the Constitution. Un-
doubtedly heated disputes will continue as to the extent
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to which these laws contribute to safety and other public 
interests, and the extent to which such contributions are 
justified by the cost of the additional manpower. These 
disputes will continue to be worked out in the legislatures 
and in various forms of collective bargaining between 
management and the unions. As we have said many 
times, Congress unquestionably has power under the 
Commerce Clause to regulate the number of employees 
who shall be used to man trains used in interstate com-
merce. In the absence of congressional action, however, 
we cannot invoke the judicial power to invalidate this 
judgment of the people of Arkansas and their elected 
representatives as to the price society should pay to pro-
mote safety in the railroad industry. The judgment of 
the District Court is reversed, and the cases are remanded 
to that court with instructions to dismiss the complaint.

It is so ordered.

Mr . Justice  Fortas  took no part in the consideration 
or decision of these cases.

Mr . Justice  Douglas , dissenting.
I would agree with the Court that if the constitution-

ality of these Arkansas laws were to be judged as safety 
measures under the State’s police power, they would have 
to be sustained. But as I indicated in my dissent in 
Engineers v. Chicago, R. I. & P. R. Co., 382 U. S. 423, 
438, Congress in enacting Pub. L. 88-108, 77 Stat. 132, 
undertook to displace state “full-crew” laws by delegating 
power to a national arbitration board to determine, 
for example, the necessity of firemen on diesel freights 
and the minimum size of train and switching crews.

I would, therefore, remand the cases to the District 
Court for further proceedings consistent with Pub. L. 88- 
108 and the awards that have been made under it.
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COMMONWEALTH COATINGS CORP. v. CON-
TINENTAL CASUALTY CO. et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT.

No. 14. Argued October 22, 1968.—Decided November 18, 1968.

Petitioner, a subcontractor, sued the sureties on the prime con-
tractor’s bond to recover money allegedly due for a painting job. 
Pursuant to the arbitration provision in the contract, petitioner 
appointed an arbitrator, the prime contractor appointed another, 
and these two appointed a third. The third arbitrator was an 
engineering consultant whose services were used sporadically by 
the prime contractor, resulting in fees of about $12,000 over a 
period of four to five years. Petitioner challenges the arbitration 
award on the ground that this close business connection was not 
revealed until after the award was made. The Court of Appeals 
affirmed the District Court’s refusal to set aside the award. Held: 
Arbitrators should disclose to the parties any dealings which might 
create an impression of possible bias, and since the business con-
nection between the arbitrator and the prime contractor was not 
disclosed here, the award can be vacated under § 10 of the United 
States Arbitration Act, which authorizes vacation of an award 
“procured by . . . undue means” or “where there was evident 
partiality ... in the arbitrators.” Pp. 146-150.

382 F. 2d 1010, reversed.

Emanuel Harris argued the cause for petitioner. 
With him on the briefs was Max E. Greenberg.

Overton A. Currie argued the cause for respondents. 
With him on the briefs were Luther P. House, Jr., Fed-
erico Ramirez Ros, and Edward H. Wasson, Jr.

Mr . Justice  Black  delivered the opinion of the Court.
At issue in this case is the question whether elemen-

tary requirements of impartiality taken for granted in 
every judicial proceeding are suspended when the parties 
agree to resolve a dispute through arbitration.
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The petitioner, Commonwealth Coatings Corporation, 
a subcontractor, sued the sureties on the prime contrac-
tor’s bond to recover money alleged to be due for a paint-
ing job. The contract for painting contained an agree-
ment to arbitrate such controversies. Pursuant to this 
agreement petitioner appointed one arbitrator, the prime 
contractor appointed a second, and these two together 
selected the third arbitrator. This third arbitrator, the 
supposedly neutral member of the panel, conducted a 
large business in Puerto Rico, in which he served as an 
engineering consultant for various people in connection 
with building construction projects. One of his regular 
customers in this business was the prime contractor that 
petitioner sued in this case. This relationship with the 
prime contractor was in a sense sporadic in that the 
arbitrator’s services were used only from time to time 
at irregular intervals, and there had been no dealings 
between them for about a year immediately preceding 
the arbitration. Nevertheless, the prime contractor’s 
patronage was repeated and significant, involving fees 
of about 812,000 over a period of four or five years, 
and the relationship even went so far as to include the 
rendering of services on the very projects involved in 
this lawsuit. An arbitration was held, but the facts con-
cerning the close business connections between the third 
arbitrator and the prime contractor were unknown to 
petitioner and were never revealed to it by this arbi-
trator, by the prime contractor, or by anyone else un-
til after an award had been made. Petitioner chal-
lenged the award on this ground, among others, but 
the District Court refused to set aside the award. The 
Court of Appeals affirmed, 382 F. 2d 1010 (C. A. 1st 
Cir. 1967), and we granted certiorari, 390 U. S. 979 
(1968).

In 1925 Congress enacted the United States Arbitra-
tion Act, 9 U. S. C. §§ 1-14, which sets out a comprehen-
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sive plan for arbitration of controversies coming under 
its terms, and both sides here assume that this Federal 
Act governs this case. Section 10, quoted below, sets out 
the conditions upon which awards can be vacated.1 The 
two courts below held, however, that § 10 could not be 
construed in such a way as to justify vacating the award 
in this case. We disagree and reverse. Section 10 does 
authorize vacation of an award where it was “procured by 
corruption, fraud, or undue means” or “[w]here there was 
evident partiality ... in the arbitrators.” These provi-
sions show a desire of Congress to provide not merely for 
any arbitration but for an impartial one. It is true that 
petitioner does not charge before us that the third 
arbitrator was actually guilty of fraud or bias in de-
ciding this case, and we have no reason, apart from 
the undisclosed business relationship, to suspect him 
of any improper motives. But neither this arbitrator 
nor the prime contractor gave to petitioner even an 

1 “In either of the following cases the United States court in 
and for the district wherein the award was made may make an 
order vacating the award upon the application of any party to the 
arbitration—

“(a) Where the award was procured by corruption, fraud, or undue 
means.

“(b) Where there was evident partiality or corruption in the arbi-
trators, or either of them.

“(c) Where the arbitrators were guilty of misconduct in refusing 
to postpone the hearing, upon sufficient cause shown, or in refusing 
to hear evidence pertinent and material to the controversy; or of 
any other misbehavior by which the rights of any party have been 
prejudiced.

“(d) Where the arbitrators exceeded their powers, or so imperfectly 
executed them that a mutual, final, and definite award upon the 
subject matter submitted was not made.

“(e) Where an award is vacated and the time within which the 
agreement required the award to be made has not expired the court 
may, in its discretion, direct a rehearing by the arbitrators.”

320-583 0 - 69 - 18
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intimation of the close financial relations that had 
existed between them for a period of years. We have 
no doubt that if a litigant could show that a foreman 
of a jury or a judge in a court of justice had, un-
known to the litigant, any such relationship, the judg-
ment would be subject to challenge. This is shown be-
yond doubt by Tumey v. Ohio, 273 U. S. 510 (1927), 
where this Court held that a conviction could not stand 
because a small part of the judge’s income consisted of 
court fees collected from convicted defendants. Al-
though in Tumey it appeared the amount of the judge’s 
compensation actually depended on whether he decided 
for one side or the other, that is too small a distinction 
to allow this manifest violation of the strict morality 
and fairness Congress would have expected on the part 
of the arbitrator and the other party in this case. Nor 
should it be at all relevant, as the Court of Appeals ap-
parently thought it was here, that “[t]he payments 
received were a very small part of [the arbitrator’s] 
income . ...” 2 For in Tumey the Court held that a 
decision should be set aside where there is “the slightest 
pecuniary interest” on the part of the judge, and spe-
cifically rejected the State’s contention that the compen-
sation involved there was “so small that it is not to be 
regarded as likely to influence improperly a judicial offi-
cer in the discharge of his duty . ...”3 Since in the 
case of courts this is a constitutional principle, we can 
see no basis for refusing to find the same concept in the 
broad statutory language that governs arbitration pro-
ceedings and provides that an award can be set aside 
on the basis of “evident partiality” or the use of “undue 
means.” See also Rogers v. Schering Corp., 165 F. Supp. 
295, 301 (D. C. N. J. 1958). It is true that arbitrators 
cannot sever all their ties with the business world, since

2 382 F. 2d, at 1011.
3 273 U. S., at 524.
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they are not expected to get all their income from their 
work deciding cases, but we should, if anything, be even 
more scrupulous to safeguard the impartiality of arbi-
trators than judges, since the former have completely 
free rein to decide the law as well as the facts and are not 
subject to appellate review. We can perceive no way in 
which the effectiveness of the arbitration process will be 
hampered by the simple requirement that arbitrators 
disclose to the parties any dealings that might create an 
impression of possible bias.

While not controlling in this case, § 18 of the Rules 
of the American Arbitration Association, in effect at 
the time of this arbitration, is highly significant. It 
provided as follows:

“Section 18. Disclosure by Arbitrator of Dis-
qualification—At the time of receiving his notice 
of appointment, the prospective Arbitrator is re-
quested to disclose any circumstances likely to create 
a presumption of bias or which he believes might 
disqualify him as an impartial Arbitrator. Upon 
receipt of such information, the Tribunal Clerk shall 
immediately disclose it to the parties, who if willing 
to proceed under the circumstances disclosed, shall, 
in writing, so advise the Tribunal Clerk. If either 
party declines to waive the presumptive disqualifica-
tion, the vacancy thus created shall be filled in 
accordance with the applicable provisions of this 
Rule.”

And based on the same principle as this Arbitration 
Association rule is that part of the 33d Canon of Judicial 
Ethics which provides:

“33. Social Relations.
“. . . [A judge] should, however, in pending or 

prospective litigation before him be particularly
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careful to avoid such action as may reasonably tend 
to awaken the suspicion that his social or business 
relations or friendships, constitute an element in 
influencing his judicial conduct.”

This rule of arbitration and this canon of judicial ethics 
rest on the premise that any tribunal permitted by law 
to try cases and controversies not only must be unbiased 
but also must avoid even the appearance of bias. We 
cannot believe that it was the purpose of Congress to 
authorize litigants to submit their cases and controversies 
to arbitration boards that might reasonably be thought 
biased against one litigant and favorable to another.

Reversed.

Mr . Justice  White , with whom Mr . Justice  Mar -
shall  joins, concurring.

While I am glad to join my Brother Black ’s opinion 
in this case, I desire to make these additional remarks. 
The Court does not decide today that arbitrators are 
to be held to the standards of judicial decorum of Article 
III judges, or indeed of any judges. It is often because 
they are men of affairs, not apart from but of the mar-
ketplace, that they are effective in their adjudicatory 
function. Cf. United Steehvorkers v. Warrior & Gulf 
Navigation Co., 363 U. S. 574 (1960). This does not 
mean the judiciary must overlook outright chicanery in 
giving effect to their awards; that would be an abdica-
tion of our responsibility. But it does mean that arbi-
trators are not automatically disqualified by a business 
relationship with the parties before them if both parties 
are informed of the relationship in advance, or if they 
are unaware of the facts but the relationship is trivial. 
I see no reason automatically to disqualify the best 
informed and most capable potential arbitrators.
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The arbitration process functions best when an ami-
cable and trusting atmosphere is preserved and there is 
voluntary compliance with the decree, without need for 
judicial enforcement. This end is best served by estab-
lishing an atmosphere of frankness at the outset, through 
disclosure by the arbitrator of any financial transactions 
which he has had or is negotiating with either of the 
parties. In many cases the arbitrator might believe the 
business relationship to be so insubstantial that to make 
a point of revealing it would suggest he is indeed easily 
swayed, and perhaps a partisan of that party.*  But if 
the law requires the disclosure, no such imputation can 
arise. And it is far better that the relationship be dis-
closed at the outset, when the parties are free to reject 
the arbitrator or accept him with knowledge of the rela-
tionship and continuing faith in his objectivity, than to 
have the relationship come to light after the arbitration, 
when a suspicious or disgruntled party can seize on it 
as a pretext for invalidating the award. The judiciary 
should minimize its role in arbitration as judge of the 
arbitrator’s impartiality. That role is best consigned 
to the parties, who are the architects of their own arbitra-
tion process, and are far better informed of the prevailing 
ethical standards and reputations within their business.

Of course, an arbitrator’s business relationships may be 
diverse indeed, involving more or less remote commer-
cial connections with great numbers of people. He can-
not be expected to provide the parties with his complete 
and unexpurgated business biography. But it is enough 
for present purposes to hold, as the Court does, that 
where the arbitrator has a substantial interest in a firm

*In fact, the District Court found—on the basis of the record 
and petitioner’s admissions—that the arbitrator in this case was 
entirely fair and impartial. I do not read the majority opinion 
as questioning this finding in any way.
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which has done more than trivial business with a party, 
that fact must be disclosed. If arbitrators err on the 
side of disclosure, as they should, it will not be difficult 
for courts to identify those undisclosed relationships 
which are too insubstantial to warrant vacating an 
award.

Mr . Justice  Fortas , with whom Mr . Justi ce  Harlan  
and Mr . Justice  Stew art  join, dissenting.

I dissent and would affirm the judgment.
The facts in this case do not lend themselves to the 

Court’s ruling. The Court sets aside the arbitration 
award despite the fact that the award is unanimous and 
no claim is made of actual partiality, unfairness, bias, 
or fraud.

The arbitration was held pursuant to provisions in 
the contracts between the parties. It is not subject to 
the rules of the American Arbitration Association. It is 
governed by the United States Arbitration Act, 9 U. S. C. 
§§ 1-14.

Each party appointed an arbitrator and the third arbi-
trator was chosen by those two. The controversy relates 
to the third arbitrator.

The third arbitrator was not asked about business 
connections with either party. Petitioner’s complaint is 
that he failed to volunteer information about profes-
sional services rendered by him to the other party to 
the contract, the most recent of which were performed 
over a year before the arbitration. Both courts below 
held, and petitioner concedes, that the third arbitrator 
was innocent of any actual partiality, or bias, or improper 
motive. There is no suggestion of concealment as 
distinguished from the innocent failure to volunteer 
information.

The third arbitrator is a leading and respected con-
sulting engineer who has performed services for “most
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of the contractors in Puerto Rico.” He was well known 
to petitioner’s counsel and they were personal friends. 
Petitioner’s counsel candidly admitted that if he had 
been told about the arbitrator’s prior relationship “I 
don’t think I would have objected because I know Mr. 
Capacete [the arbitrator].”

Clearly, the District Judge’s conclusion, affirmed by 
the Court of Appeals for the First Circuit, was correct, 
that “the arbitrators conducted fair, impartial hearings; 
that they reached a proper determination of the issues 
before them, and that plaintiff’s objections represent a 
‘situation where the losing party to an arbitration is 
now clutching at straws in an attempt to avoid the results 
of the arbitration to which it became a party.’ ”

The Court nevertheless orders that the arbitration 
award be set aside. It uses this singularly inappropriate 
case to announce a per se rule that in my judgment has 
no basis in the applicable statute or jurisprudential prin-
ciples: that, regardless of the agreement between the 
parties, if an arbitrator has any prior business rela-
tionship with one of the parties of which he fails to inform 
the other party, however innocently, the arbitration 
award is always subject to being set aside. This is so 
even where the award is unanimous; where there is no 
suggestion that the nondisclosure indicates partiality or 
bias; and where it is conceded that there was in fact no 
irregularity, unfairness, bias, or partiality. Until the 
decision today, it has not been the law that an arbitrator’s 
failure to disclose a prior business relationship with one 
of the parties will compel the setting aside of an arbi-
tration award regardless of the circumstances.1

1 See Firemen’s Fund Ins. Co. v. Flint Hosiery Mills, 74 F. 2d 533 
(C. A. 4th Cir. 1935); Texas Eastern Transmission Corp. v. Barnard, 
177 F. Supp. 123, 128-129 (D. C. E. D. Ky. 1959), rev’d on 
other grounds, 285 F. 2d 536 (C. A. 6th Cir. 1960); llios Shipping
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I agree that failure of an arbitrator to volunteer infor-
mation about business dealings with one party will, 
prima facie, support a claim of partiality or bias. But 
where there is no suggestion that the nondisclosure was 
calculated, and where the complaining party disclaims 
any imputation of partiality, bias, or misconduct, the 
presumption clearly is overcome.* 2

I do not believe that it is either necessary, appro-
priate, or permissible to rule, as the Court does, that, 
regardless of the facts, innocent failure to volunteer 
information constitutes the “evident partiality” neces-
sary under § 10 (b) of the Arbitration Act to set aside 
an award. “Evident partiality” means what it says: 
conduct—or at least an attitude or disposition—by the 
arbitrator favoring one party rather than the other. 
This case demonstrates that to rule otherwise may be a 
palpable injustice, since all agree that the arbitrator was 
innocent of either “evident partiality” or anything 
approaching it.

Arbitration is essentially consensual and practical. 
The United States Arbitration Act is obviously designed 
to protect the integrity of the process with a minimum

& Trading Corp. v. American Anthracite & Bituminous Coal Corp., 
148 F. Supp. 698, 700 (D. C. S. D. N. Y.), aff’d, 245 F. 2d 873 
(1957); Cross Properties, Inc. v. Gimbel Bros., 15 App. Div. 2d 913, 
225 N. Y. S. 2d 1014, aff’d, 12 N. Y. 2d 806, 187 N. E. 2d 129 
(1962). Cf. Isbrandtsen Tankers, Inc. v. National Marine Engineers’ 
Beneficial Assn., 236 N. Y. S. 2d 808, 811 (1962).

2 At the time of the contract and the arbitration herein, § 18 
of the Rules of the American Arbitration Association, which the Court 
quotes, was phrased merely in terms of a “request” that the arbitra-
tor “disclose any circumstances likely to create a presumption of bias 
or which he believes might disqualify him as an impartial Arbitra-
tor.” In 1964, the rule was changed to provide that “the prospective 
neutral Arbitrator shall disclose any circumstances likely to create a 
presumption of bias or which he believes might disqualify him as an 
impartial Arbitrator.” (Emphasis supplied.)



COMMONWEALTH CORP. v. CASUALTY CO. 155

145 Fort as , J., dissenting.

of insistence upon set formulae and rules.3 The Court 
applies to this process rules applicable to judges and 
not to a system characterized by dealing on faith and 
reputation for reliability. Such formalism is not con-
templated by the Act nor is it warranted in a case where 
no claim is made of partiality, of unfairness, or of mis-
conduct in any degree.

3 The reports on the Act make this purpose clear. H. R. Rep. 
No. 96, 68th Cong., 1st Sess., 1—2; S. Rep. No. 536, 68th Cong., 1st 
Sess., 3. Cf. Wilko v. Swan, 346 U. S. 427, 431 (1953).
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GRUNENTHAL v. LONG ISLAND RAIL ROAD CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 35. Argued October 24, 1968.—Decided November 18, 1968.

Petitioner was awarded a jury verdict of $305,000 in damages in an 
action for a severe foot injury which he brought under the Fed-
eral Employers’ Liability Act. Having concluded that the relevant 
evidence weighed heavily in favor of the jury’s award, the trial 
court denied respondent railroad’s motion to set the award 
aside as excessive. On the railroad’s appeal the Court of Appeals, 
in accordance with Dagnello v. Long Island R. Co., 289 F. 2d 797, 
limited its inquiry to determining whether the trial judge abused 
his discretion in denying the railroad’s motion. The court made 
no detailed appraisal of the evidence bearing on damages but 
found an abuse of discretion and ordered the District Court to 
grant the railroad a new trial unless petitioner agreed to remit 
$105,000 of the award. Held: This Court makes its own inde-
pendent appraisal, and concludes that there was no abuse of the 
trial court’s discretion in allowing the award to stand. Pp. 
159-162.

388 F. 2d 480, reversed and remanded.

Miljord J. Meyer argued the cause for petitioner. 
With him on the briefs was Irving Younger.

Daniel M. Gribbon argued the cause for respondent. 
On the brief was Paul F. McArdle.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

Petitioner was working for respondent as foreman of 
a track gang when a 300-pound railroad tie being lifted 
by the gang fell and severely crushed his right foot. He 
sued respondent for damages under the Federal Em-
ployers’ Liability Act, 35 Stat. 65, as amended, 45 U. S. C. 
§51 et seq., and a jury in the District Court for the
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Southern District of New York awarded him $305,000? 
The trial judge denied the railroad’s motion to set the 
award aside as excessive. The railroad appealed the 
denial to the Court of Appeals for the Second Circuit, 
and that court, one judge dissenting, ordered the District 
Court to grant the railroad a new trial unless the peti-
tioner would agree to remit $105,000 of the award. 388 
F. 2d 480 (1968). We granted certiorari, 391 U. S. 902 
(1968).1 2 We reverse.

Petitioner argues that the Court of Appeals exceeded 
its appellate powers in reviewing the denial of the rail-
road’s motion, either because such review is constitu-
tionally precluded by the provision of the Seventh 
Amendment that “no fact tried by a jury, shall be 
otherwise reexamined in any Court of the United States, 
than according to the rules of the common law,” 3 or

1 Petitioner’s complaint sought damages of $250,000. This was 
amended with leave of the trial judge to $305,000 after the jury 
returned its verdict in that amount.

2 The Court of Appeals rejected the railroad’s grounds of appeal 
addressed to liability and to the dismissal of a third-party claim of 
the railroad against the contracting company which furnished a 
boom truck used by the track gang. None of those questions was 
brought here.

3 All 11 courts of appeals have held that nothing in the Seventh 
Amendment precludes appellate review of the trial judge’s denial 
of a motion to set aside an award as excessive. Boyle v. Bond, 88 
U. S. App. D. C. 178, 187 F. 2d 362 (1951); Compañía Trasatlántica 
Espanola, S. A. v. Melendez Torres, 358 F. 2d 209 (C. A. 1st Cir. 
1966); Dagnello v. Long Island R. po., 289 F. 2d 797 (C. A. 2d 
Cir. 1961); Russell v. Monongahela R. Co., 262 F. 2d 349, 352 
(C. A. 3d Cir. 1958); Virginian R. Co. v. Armentrout, 166 F. 2d 
400 (C. A. 4th Cir. 1948); Glazer v. Glazer, 374 F. 2d 390 (C. A. 
5th Cir. 1967); Gault v. Poor Sisters of St. Frances, 375 F. 2d 
539, 547-548 (C. A. 6th Cir. 1967); Bucher v. Krause, 200 F. 2d 
576, 586-587 (C. A. 7th Cir. 1952); Bankers Life & Cas. Co. v. 
Kirtley, 307 F. 2d 418 (C. A. 8th Cir. 1962); Covey Gas & Oil 
Co. v. Checketts, 187 F. 2d 561 (C. A. 9th Cir. 1951); Barnes v. 
Smith, 305 F. 2d 226, 228 (C. A. 10th Cir. 1962).
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because such review is prohibited by the Federal Em-
ployers’ Liability Act itself. We have no occasion in this 
case to consider that argument, for assuming, without 
deciding, that the Court of Appeals was empowered to 
review the denial and invoked the correct standard of 
review, the action of the trial judge, as we view the 
evidence, should not have been disturbed. See Neese v. 
Southern R. Co., 350 U. S. 77 (1955).

The trial judge filed an unreported opinion.*  He con-
sidered that in deciding the railroad’s motion he “must 
indulge ... in a fairly accurate estimate of factors 
to which the jury gave attention, and favorable response, 
in order to arrive at the verdict announced.” He con-
cluded that the motion should be denied because, apply-
ing that standard, the relevant evidence weighed heavily 
in favor of the jury’s assessment. His instructions to the 
jury had limited the items of damages to wages lost before 
trial, compensation for loss of future earnings, and past 
and continuing pain and suffering. His opinion de-
tailed the items of evidence which, in his view, were suffi-
cient to support the jury in finding that (1) wages lost be-
fore trial amounted to approximately $27,000, (2) loss 
of future wages based on petitioner’s present salary of 
$6,000 per annum plus likely increases over a life expec-
tancy of 27.5 years would amount to $150,000 present 
value, and (3) “an amount approaching $150,000 [would 
be appropriate] for plaintiff’s pain and suffering—past 
and future.” The judge conceded that the aggregate 
award seemed generous, but he concluded nevertheless 
that it was “not generous to a fault or outside the 
bounds of legal appropriateness.” He emphasized that 
“the trial record here has many unusual features, the 
most outstanding one being the non-controversial nature 
of the defense as to damages. The jury, impressed by the

* [Rep ort er ’s Not e : The opinion was subsequently reported at 
292 F. Supp. 813 (D. C. S. D. N. Y. 1967).]
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uncontroverted proof adduced by plaintiff, may well 
have adopted in toto its full significance and drawn such 
normal and natural inferences therefrom as the law 
endorses.”

The Court of Appeals regarded its inquiry as limited 
to determining w’hether the trial judge abused his dis-
cretion in denying the railroad’s motion. Its guide for 
that determination, the court stated, was the standard 
of review announced in its earlier decision in Dagnello 
v. Long Island R. Co., 289 F. 2d 797, 806 (1961): “[W]e 
appellate judges [are] not to decide whether we would 
have set aside the verdict if we were presiding at the 
trial, but whether the amount is so high that it would 
be a denial of justice to permit it to stand. We must 
give the benefit of every doubt to the judgment of the 
trial judge; but surely there must be an upper limit, 
and whether that has been surpassed is not a question 
of fact with respect to which reasonable men may differ, 
but a question of law.” 4

We read Dagnello, however, as requiring the Court of 
Appeals in applying this standard to make a detailed 
appraisal of the evidence bearing on damages. Indeed 
this re-examination led to the conclusion in Dagnello 
that it was not a denial of justice to permit the 
jury’s award to stand. If the Court of Appeals made a 
similar appraisal of the evidence in this case, the de-
tails are not disclosed in the majority opinion. Beyond 
attaching unexplained significance to petitioner’s failure 
in his complaint “to ask for damages in such a large sum 
as $305,000,” the relevant discussion is limited to the 
bald statement that “giving Grunenthal the benefit of

4 The standard has been variously phrased: “Common phrases are 
such as: ‘grossly excessive,’ ‘inordinate,’ ‘shocking to the judicial con-
science,’ ‘outrageously excessive,’ ‘so large as to shock the conscience 
of the court,’ ‘monstrous,’ and many others.” Dagnello v. Long 
Island R. Co., supra, at 802.
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every doubt, and weighing the evidence precisely in the 
same manner as we did in Dagnello ... we cannot in 
any rational manner consistent with the evidence arrive 
at a sum in excess of $200,000.” 388 F. 2d, at 484. We 
have therefore made our own independent appraisal of 
the evidence. We conclude that the trial judge did not 
abuse his discretion in finding “nothing untoward, in-
ordinate, unreasonable or outrageous—nothing indica-
tive of a runaway jury or one that lost its head.”

The liability and damage issues were tried separately 
before the same jury. The evidence at the trial on dam-
ages consisted of stipulated hospital and employment 
records, a stipulation that petitioner’s life expectancy 
was 27.5 years, and the oral testimony of the petitioner, 
his medical expert, and an official of his railroad union. 
The railroad offered no witnesses.

Petitioner was 41 years of age at the time of his injury 
and had been in the railroad’s employ for over 20 years. 
The railroad concedes in its brief that he was earning 
approximately $6,000 annually and that the jury could 
properly find that he was entitled to $27,000 for wages 
already lost over the four and one-half year period be-
tween injury and judgment. The railroad further con-
cedes that an award of $100,000 for loss of future wages 
would not be improper, this on the premise that invested 
in federal securities that sum would realize $6,000 
annually. The trial judge on the other hand appraised 
the evidence on future earnings as sufficient to support 
an award of $150,000 for loss of future wages in light 
of the “convincing testimony not refuted . . . demon-
strating the steady wage increases in recent time for 
work equivalent to that rendered by plaintiff, and the 
strong likelihood that similar increases would continue.”

We cannot say that the trial judge’s view that the jury 
might properly have awarded $150,000 for loss of future 
earnings is without support in the evidence. The judge
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had instructed the jury without objection from the rail-
road that it was free to find on the evidence that the 
injury so disabled the petitioner “that it in effect closed 
out his working career.” Although petitioner’s medical 
witness testified that the condition of his foot would 
not prevent petitioner from engaging in “sedentary 
work,” petitioner’s unchallenged evidence of his unsuc-
cessful efforts to obtain and keep jobs of that kind might 
reasonably have led the jury to decide that petitioner’s 
chances of obtaining or holding any employment were 
most doubtful. Petitioner testified that his applications 
for work had often been turned down: “[W]hen they 
found out I had a bad foot they wouldn’t take a chance.” 
On one occasion when he obtained employment as a 
salesman during the Christmas rush, “I worked there for 
about four or five days but I couldn’t stand it.” More-
over, the railroad refused to employ him for any kind 
of work when he failed a medical examination given him 
by a railroad physician; after being told, “You failed 
the medical and we can’t take you back,” petitioner said 
he began receiving a “disability pension from the 
railroad.”

Since the jury’s award for lost future earnings may 
properly have been as high as $150,000, its award for 
pain and suffering might have been as low as $128,000 
rather than the $150,000 deemed permissible by the trial 
judge. In any event we cannot say that the trial judge’s 
opinion that the jury might have awarded the higher 
$150,000 amount is without support in the record. Peti-
tioner’s injury caused his hospitalization at five different 
times over a period of less than two years. His foot was 
so badly crushed that serious infection developed. The 
wounds did not heal properly and skin grafts were made 
from his right thigh about a year after his injury. Sev-
eral months later gangrene set in and his doctors 
were concerned that the “foot was about to die.” A
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sympathectomy was performed, consisting of an incision 
of the abdomen to reach the spinal column and the sym-
pathetic ganglia along the spine “to remove [the] con-
trols which maintain the closing down of the blood ves-
sels.” This operation was successful but six months later 
petitioner was forced to submit to yet another operation 
to remove a piece of bone over the ball of the great toe. 
Petitioner’s medical witness testified that there is still 
a hazard of more surgery because “this is just a mess of 
bones”—“the metatarsal has been completely crushed”— 
“the joint is completely lost”—“the overall black appear-
ance of the bone”—“indicates decalcification or deminer-
alization”—“the nourishment to the foot is so bad that 
the skin shows the unhealthy condition of the foot.” 
Petitioner testified that “I always have a pain, it is like 
a dull toothache, to this day,” and that “I just take 
it for granted now. It doesn’t bother me now.” The 
jury might well have concluded that petitioner suffered 
and would continue to suffer great pain, although he 
had learned to live with it. As Judge Hays noted, 
388 F. 2d, at 485, the trial judge referred to “the total 
absence of exaggeration” in petitioner’s testimony de-
scribing “the excruciating physical pain and mental 
anguish” he had endured since the accident. “On the 
record here,” said the trial judge, “[the jury] had good 
and sufficient reason to regard and assess [the plaintiff’s 
pain and suffering—past and future] as excruciating, 
deep-seated, unrelenting and debilitating—the inducing 
cause of his constant misery.”

We therefore conclude that the action of the trial judge 
should not have been disturbed by the Court of Appeals.

The judgment of the Court of Appeals is reversed and 
the case is remanded to that court with direction to enter 
a judgment affirming the judgment of the District Court.

It is so ordered.
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Mr . Justice  Harlan , dissenting.
I think it clear that the only issue which might con-

ceivably justify the presence of this case in this Court 
is whether a United States Court of Appeals may con-
stitutionally review the refusal of a district court to 
set aside a verdict for excessiveness. The Court pur-
ports not to decide that question, preferring to rest its 
decision upon the alleged correctness of the District 
Court’s action in the circumstances of this case. Like 
my Brother Stewar t , I am at an utter loss to understand 
how the Court manages to review the District Court’s 
decision and find it proper while at the same time pro-
claiming that it has avoided decision of the issue whether 
appellate courts ever may review such actions.

Even assuming that this feat of legal gymnastics has 
been successfully performed, I believe that the correct-
ness of this particular District Court decision, a matter 
whose proper resolution depends upon a detailed examina-
tion of the trial record and which possesses little if any 
general significance, is not a suitable issue for this Court. 
Accordingly, I think it appropriate to vote to dismiss 
the writ as improvidently granted, even though the case 
formally is here on an unlimited writ. See my dis-
senting opinion in Protective Committee v. Anderson, 
390 U. S. 414, 454 (1968). To the extent that this 
position is inconsistent with my having joined the per 
curiam opinion in Neese v. Southern R. Co., 350 U. S. 
77 (1955), in which the Court adopted a course similar 
to that followed today, I feel bound frankly to say that 
the incongruity of today’s decision brings me face-to-face 
with the question whether that earlier disposition was 
correct, and that I now believe it to have been wrong.*

*1 feel entitled to state, by way of partial confession and avoidance 
of my action in Neese, that the writ in Neese was granted before I 
took my seat on the Court. See 348 U. S. ix, and 950 (1955).

320-583 0 - 69 - 19
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Since the Court professes not to reach the constitutional 
issue in this case, I consider it inappropriate for me, as 
an individual Justice, to express my opinion on it.

Mr . Just ice  Stewart , dissenting.
The Court professes not to consider the petitioner’s 

argument that the Seventh Amendment and “the Federal 
Employers’ Liability Act itself” prohibit judicial review 
of a district judge’s order refusing to set aside a verdict 
as excessive. Yet by the very act of proceeding to review 
the district judge’s order in this case, the Court neces-
sarily, and I think quite correctly, completely rejects that 
argument. I fully agree with the Court and with the 
11 courts of appeals that “nothing in the Seventh Amend-
ment [or in the FELA] precludes appellate review of the 
trial judge’s denial of a motion to set aside an award as 
excessive.” *

In Dagnello v. Long Island R. Co., 289 F. 2d 797, the 
Court of Appeals for the Second Circuit, in a thorough 
and carefully considered opinion written by Judge 
Medina, articulated the standard to be followed by that 
court in reviewing a trial judge’s refusal to set aside a 
verdict as excessive:

“If we reverse, it must be because of an abuse of 
discretion. If the question of excessiveness is close 
or in balance, we must affirm. The very nature of 
the problem counsels restraint. Just as the trial 
judge is not called upon to say whether the amount 
is higher than he personally would have awarded, so 
are we appellate judges not to decide whether we 
would have set aside the verdict if we were pre-
siding at the trial, but whether the amount is so 
high that it would be a denial of justice to permit 
it to stand. We must give the benefit of every

*See ante, at 157, n. 3.
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doubt to the judgment of the trial judge; but surely 
there must be an upper limit, and whether that has 
been surpassed is not a question of fact with respect 
to which reasonable men may differ, but a question 
of law. . . .” Id., at 806.

I believe this standard of judicial review is the correct 
one and can think of no better way to verbalize it.

In the present case Judge Medina again wrote the 
prevailing opinion. This Court criticizes that opinion 
for not setting out “a detailed appraisal of the evidence 
bearing on damages.” But the Court of Appeals devoted 
several paragraphs to a review of all the relevant par-
ticulars of the petitioner’s financial loss and physical 
injuries, concluding its discussion of the evidence with 
the following passage:

“[G]iving Grunenthal the benefit of every doubt, 
and weighing the evidence precisely in the same 
manner as we did in Dagnello, where the large sum 
allowed was found not to be excessive, we cannot 
in any rational manner consistent with the evidence 
arrive at a sum in excess of $200,000.” 388 F. 2d 
480, 484.

While it is arguable that a fuller written factual dis-
cussion might have been in order, I can find no reason to 
suppose that the Court of Appeals did not apply the 
standard of judicial review that it said it was applying— 
the standard of the Dagnello case. Since I believe that 
standard to be the correct one, and since I further be-
lieve that review of issues of this kind in individualized 
personal injury cases should be left primarily to the 
courts of appeals, I would affirm the judgment.
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RECZNIK v. CITY OF LORAIN.

ON PETITION FOR CERTIORARI TO THE COURT OF APPEALS OF 
OHIO, LORAIN COUNTY.

No. 323. Decided November 18, 1968.

Police officers, on the basis of tips from unidentified persons, "sus-
pected a crime was being committed” on premises owned by peti-
tioner. The officers noted an unusually large number of cars 
parked nearby, met petitioner outside the rear entrance to an 
upper apartment which was located over a cigar store closed for 
the night, warned him against illegal activities, and said they would 
return. They returned shortly, saw several men enter the apart-
ment, climbed the stairs, and entered through the rear doorway 
unannounced. When petitioner emerged from a front room to 
tell the officers they could not enter, one of them through the 
open door saw a dice game in progress. They entered the room, 
arrested everyone present, and seized the money and equipment 
used in the game. Petitioner’s motion to suppress the seized 
evidence was denied, the court ruling that the officers “entered 
this public establishment and observed gambling being conducted 
openly and in full view.” Petitioner was convicted for keeping 
a gambling place and exhibiting a gambling device and these 
convictions were affirmed by the state appellate courts. Held: 
Petitioner’s rights under the Fourth and Fourteenth Amendments 
were infringed by the entry of the police onto his premises.

(a) There was no support for the finding that the apartment 
was a “public establishment,” as the cigar store was closed and 
had a separate entrance, and the fact that a large number of 
persons congregate in a private home does not transform it into 
a public place.

(b) Entry was not justified as incidental to petitioner’s arrest, 
as the police officers did not have probable cause to believe that a 
crime was being committed. Even where a search warrant is 
obtained the police must show more than a mere assertion by an 
unidentified informer, and at least as much is needed to support 
a warrantless search.

Certiorari granted; reversed and remanded.

Meyer Gordon for petitioner.
Henry T. Webber for respondent.
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On the night of June 10, 1965, two police officers of 

the City of Lorain, Ohio, left their assigned cruising 
district and drove to the premises at 1420-1422 Broadway 
because they “suspected a crime was being committed” 
there. This suspicion was founded upon tips from per-
sons who had stopped the officers on the street. Petitioner 
is the owner of the building at 1420-1422 Broadway, 
which contains two unconnected units. No. 1420 con-
sists of the ground floor and basement and houses a cigar 
shop and storeroom. No. 1422 is a second story suite 
of rooms. When the officers arrived at the premises at 
approximately 1 a. m., they noticed an unusually large 
number of cars parked in the vicinity. According to 
their testimony they met the petitioner outside the rear 
entrance to the upstairs suite, warned him that there had 
better be nothing illegal going on inside, and said they 
would return in half an hour.

When they did return 20 minutes later, a large number 
of cars were still parked near the building, and the officers 
observed several men entering the upstairs apartment. 
The officers then climbed the stairs, listened to the sound 
of voices within, and tried to look through the window 
and door. Unable to see inside, they walked through the 
back doorway unannounced. As they headed for the 
front of the apartment, the petitioner emerged from a 
front room and told the officers they could not enter. 
Through the door opened by the petitioner, one of the 
officers saw a dice game in progress. The officers en-
tered the room, placed everyone present under arrest, 
and seized the table, chips, dice, and money which 
were being used in the game. Those arrested, including 
the petitioner, were taken to the police station. The 
police continued to search the apartment, and came 
across some keys which they thought might open the 
store and basement downstairs. Apparently because the 
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officers “had information that there were all sorts of 
gaming devices downstairs,” the store and basement were 
also searched thoroughly, and various numbers game 
paraphernalia were discovered and seized.

Petitioner was convicted in the Municipal Court of 
Lorain of violating three ordinances which prohibit keep-
ing a gambling place, exhibiting a gambling device, and 
possessing a numbers game. His motion to suppress all 
the evidence which had been seized at 1420-1422 Broad-
way was denied, the court ruling, upon the evidence above 
summarized, that the officers had “entered this public 
establishment and observed gambling being conducted 
openly and in full view.” On appeal to the Court of 
Common Pleas, the conviction for possession of the num-
bers game paraphernalia found in the lower unit of the 
building was reversed. The court held that since the 
petitioner had already been taken to the police station 
and booked, “the search of the storeroom in this case 
was too remote in time to have been incidental to the 
arrest.” The Court of Appeals affirmed the convictions 
on the two remaining counts, and the Supreme Court 
of Ohio dismissed an appeal. Since we have concluded 
that the petitioner’s rights under the Fourth and Four-
teenth Amendments to the Constitution were infringed 
by the entry of the police onto his premises, we grant 
certiorari and reverse. Mapp v. Ohio, 367 U. S. 643.

The finding of the Municipal Court that the petitioner’s 
apartment was a “public establishment” has no support 
in the record. While the cigar store was usually open to 
the public during business hours, it was closed and dark 
at the time of the arrest. The upstairs suite was an 
entirely separate unit, with a different address and dif-
ferent entrances. The respondent’s suggestion that the 
officers were privileged to enter because the apartment 
“at that point had taken on, from the amount of people, a 
public appearance,” is untenable. The congregation of
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a large number of persons in a private home does not 
transform it into a public place open to the police.

Respondent argues that the entry into the apartment 
was justified as incidental to the arrest of the petitioner, 
who the officers had probable cause to believe was 
conducting an illegal game. The senior arresting officer, 
however, did not so view the matter, for he conceded 
that when he entered the apartment, he “had no evidence 
to make an arrest.” Nevertheless, it is argued, the 
officers could have entered to arrest the petitioner in 
view of the tips received from informers that evening 
and their own corroborating observations of the activities 
at the apartment. We cannot agree that the knowledge 
of the officers revealed by this record amounted to prob-
able cause to believe that a crime was being committed. 
The testimony of one officer that the building was a 
“noted gambling joint” was stricken by the trial judge, 
and no further effort was made to show that either the 
petitioner or the apartment was at that time connected 
with illicit gambling operations. Nor did the respondent 
even attempt to establish that the informers were reliable. 
The officers identified these informers only as “people 
on the street” who were previously unknown to the 
officers and whose names they did not bother to ask 
because “there was no reason for it.” They did not 
relate what information they received from these name-
less individuals other than that there were “all sorts 
of gaming devices downstairs.” (Emphasis supplied.)

We have held that the prosecution has not met its 
burden when an arresting officer “said no more than 
that someone (he did not say who) had told him some-
thing (he did not say what) about the petitioner.” Beck 
v. Ohio, 379 U. S. 89, 97. Even where a search warrant 
is obtained, the police must show a basis for the search 
beyond the mere fact of an assertion by an informer. 
Aguilar v. Texas, 378 U. S. 108. At least as much is
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required to support a search without a warrant. Beck v. 
Ohio, supra, at 96. Since the respondent did not meet 
the burden of showing probable cause in this case, the 
motion to suppress should have been granted.

The conviction is reversed, and the case is remanded 
for further proceedings not inconsistent with this opinion.

It is so ordered.

Mr . Justice  Stewart  and Mr . Justi ce  White  would 
deny the petition for certiorari.

Mr . Justi ce  Black , whom Mr . Justice  Harlan  joins, 
dissenting.

The Court here summarily reverses the jury’s convic-
tion of petitioner, Pete Recznik, for violating the city’s 
laws against keeping a gambling house and having pos-
session of gambling tables and other gambling devices. 
The Court simply grants certiorari and reverses, giving 
the City of Lorain no opportunity at all to argue its 
case before us. I dissent from such a hasty, ill-considered 
reversal. To reverse the conviction, this Court holds 
that it was error for the trial court to deny Recznik’s mo-
tion to suppress evidence obtained in part by a search 
without a warrant of the gambling establishment. Hav-
ing read the entire 388 pages of testimony, I think that 
they show beyond doubt that there was no unlawful 
search and seizure and I think that an argument would 
reveal that fact to this Court. This is made clear by 
the per curiam opinion’s reliance on an order of July 7, 
1965, refusing, prior to trial, to suppress the evidence. 
This Court bases its reversal on its disagreement with the 
pretrial finding that petitioner’s gambling house was a 
“public establishment.” The Court states that this find-
ing “has no support in the record.” While I think 
that the testimony contains far more than enough 
evidence to support a finding that the so-called “apart-
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ment” was maintained as a public gambling house, and 
not as a private residence, it happens that this was 
only an alternative ground for the trial court’s refusal 
to suppress at this pretrial hearing. The other ground 
was this:

“The Court upon consideration overrules defendant’s 
motion for the following reasons, to wit: That no 
evidence of any illegal search or seizure was 
presented. Defendant merely presented oral and 
written arguments in support of his motion.”

The fact that no sworn evidence was presented to sup-
port the motion to suppress -was, of course, sufficient to 
dispose of the pretrial motion as the court did. That 
this first pretrial motion is not now relied on by petitioner 
is shown by his statement to the court at the beginning of 
the trial to this effect:

“Mr. Gordon: On the motion to suppress the evi-
dence in this case, the Court is to consider the 
evidence in the main case that will be presented to 
the Jury at this time and make its decision later.”

At the end of the city’s evidence the motion to suppress 
was made again and denied; it was again made and 
denied at the conclusion of all the evidence. So it is 
not to the first pretrial motion to suppress of July 7, 
1965, that we must look but to the whole record. That 
record, in my judgment, shows that the petitioner, who 
owned the premises which he permitted to be used as a 
gambling establishment, not only did not object to the 
officers going into the building but also actually invited 
them.

As the Court says, the building into which the officers 
entered belongs to the petitioner, Pete Recznik. He is 
evidently a well-known gambler around town since he 
testified that he had been in and out of jail for around 
a quarter of a century, as had John Micjan whom the
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petitioner asserted was his upstairs “tenant” in the pri-
vate “apartment” which was filled with dice, game 
tables, and other gambling devices. In fact, Micjan had 
come to the “apartment” straight from the jail only a 
month or two before.

The arrest took place in the following factual context. 
While Police Officer Kochan was cruising around the 
streets someone told him that gambling was going on 
at Recznik’s building. He and his partner decided to 
go up and look around in the area of the building. Now, 
of course, this street information they had received would 
not alone have been enough to give probable cause either 
for a search warrant or an arrest. Nor did the officers 
treat it as enough. It was enough, however, for the 
officers to investigate, which they did. They went to 
the building about midnight and saw signs of extraordi-
nary activities around it. While the bottom floor was 
dark, the upstairs, where the gambling paraphernalia 
were located, was well lighted. They saw about 40 to 50 
automobiles parked in the front and rear of the building. 
They observed men coming in cars, getting out, going 
up the back stairs, and entering the upstairs rooms 
without any difficulty whatever. They observed some-
one upstairs peeping at them through Venetian blinds 
and shortly thereafter petitioner Recznik came out and 
talked with them. Recznik did not then or at any time 
order the officers not to come up. Instead, according to 
petitioner Recznik’s own testimony, he told Officer 
Kochan that they were having a party upstairs and, ad-
dressing the officer directly, said: “If you want to come 
up you can come up.” Again, Recznik testified: “I told 
him the first time, we had a party, that he was invited 
up. He says, T will be back later.’ ”

After these invitations the officers went away and 
came back about 1 a. m., finding the place still lighted 
and filled with people. The officers walked up the
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back steps, where they had seen the others walking 
in and out. They opened the door which they testified 
was unlocked. They saw many people there. Recznik 
testified that they pulled the screen door off its hinges. 
The officers denied it and obviously neither the jury that 
convicted nor the judge that refused to suppress the 
evidence believed Recznik. Once inside, the officers met 
Recznik. Recznik testified as follows in response to ques-
tions from the prosecuting attorney:

“Q. There has been a lot of talk about a warrant. 
Did you ask him to see a warrant?

“A. No, I didn’t say nothing.
“Q. Did you tell him to stay out?
‘‘A. No. Absolutely not.
“Q. Did you say, ‘You can’t come in here?’ 
“A. No.
“Q. You just said, ‘What do you want?’
“A. I said, ‘What do you want.’

“Q. Did you tell him ‘You can’t search this 
place?’

“A. Absolutely not. Why would I tell him that?”

Officer Koch an testified that he saw dice and other gam-
bling devices and that when Recznik opened the door to 
another room he, Kochan, looked over Recznik’s shoulder 
and saw many people gambling on a large dice table 
upon which was money and a green table covering. 
Micjan explained the presence of the money and dice 
table in this illuminating way: The money, $213, he had 
found on the street in a purse; the large dice table had 
been brought to him by strangers and left in his “apart-
ment.” The moment Kochan (who had been invited 
by Recznik to come to the “party”) saw all these gam-
bling paraphernalia, saw the people with money in their 
hands crying out in gambler’s language “I fade you,” 
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he stated that all there were under arrest. That was his 
duty. Ohio law provides that an officer seeing a person 
committing a misdemeanor has a duty to arrest. Since 
the arrest was legal, the officer then had the authority 
to search the remainder of the building without a war-
rant. This he did. And when the case got to the jury 
it promptly convicted.

There is no case decided by this Court that calls for 
a reversal here on the ground that the officer lacked 
probable cause to arrest for the misdemeanors he actually 
saw committed. One who will take the time to read this 
entire record as I have will find, I think, that this gam-
bling establishment was so notorious in Lorain that it is 
not at all surprising that strangers to the police were 
urging them to do something about it. I wonder if in 
addition to having its just conviction reversed the City 
of Lorain will be compelled to return to their guilty 
owners the dice, dice tables, and other gambling devices 
that the officers took away as contraband. I regret very 
much that this Court, by its hasty, summary reversal, 
is providing its critics with such choice ammunition for 
their attacks.

I would deny certiorari. If, however, four members 
of the Court are determined to grant certiorari, I would 
set the case down for argument in the conventional 
fashion and the normal way.
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CARROLL et  al . v. PRESIDENT AND COM-
MISSIONERS OF PRINCESS ANNE et  al .

CERTIORARI TO THE COURT OF APPEALS OF MARYLAND.

No. 6. Argued October 21, 1968.—Decided November 19, 1968.

Petitioners, members of the “white supremacist” National States 
Rights Party, held a public rally in Princess Anne, Maryland, 
on August 6, 1966, at which aggressively and militantly racist 
speeches were made to a crowd of both whites and Negroes. It 
was announced that the rally would be resumed the next night, 
August 7. That day the respondents, local officials, obtained an 
ex parte restraining order from the Somerset County Circuit Court, 
there having been no notice to or informal communication with 
petitioners. The order restrained petitioners for 10 days from 
holding rallies ‘‘which will tend to disturb and endanger the citi-
zens of the County,” and the August 7 rally was not held. After 
trial 10 days later, the Circuit Court issued another injunction, 
extending the effect of the earlier order for 10 months. The 
Maryland Court of Appeals affirmed the 10-day order, but reversed 
the 10-month order, holding that “the period of time was unrea-
sonable.” Held:

1. The case is not moot. The Maryland Court of Appeals’ 
approval of the 10-day order continues to play a role in the 
response of local officials to petitioners’ efforts to continue their 
activities in the county. Pp. 178-179.

2. The 10-day restraining order must be set aside because, 
where the principles guaranteed by the First Amendment and 
applicable to the States by the Fourteenth are involved, there is 
no place for such ex parte order, issued without formal or informal 
notice to petitioners, where no showing is made that it is impos-
sible to serve or notify the opposing parties and to give them an 
opportunity to participate in an adversary proceeding. Pp. 
179-185.

247 Md. 126, 230 A. 2d 452, reversed.

Eleanor Holmes Norton and William H. Zinman 
argued the cause for petitioners. With them on the brief 
were Melvin L. Wulf and Leon Friedman.
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S. Leonard Rottman and Alexander G. Jones argued 
the cause for respondents. With them on the brief was 
Francis B. Burch, Attorney General of Maryland.

Mr . Justice  Fortas  delivered the opinion of the Court.
Petitioners are identified with a “white supremacist” 

organization called the National States Rights Party. 
They held a public assembly or rally near the courthouse 
steps in the towm of Princess Anne, the county seat of 
Somerset County, Maryland, in the evening of August 6, 
1966. The authorities did not attempt to interfere with 
the rally. Because of the tense atmosphere which de-
veloped as the meeting progressed, about 60 state police-
men were brought in, including some from a nearby 
county. They were held in readiness, but for tactical 
reasons only a few were in evidence at the scene of the 
rally.

Petitioners’ speeches, amplified by a public address 
system so that they could be heard for several blocks, 
were aggressively and militantly racist. Their target was 
primarily Negroes and, secondarily, Jews. It is sufficient 
to observe with the court below, that the speakers en-
gaged in deliberately derogatory, insulting, and threaten-
ing language, scarcely disguised by protestations of peace-
ful purposes; and that listeners might well have construed 
their words as both a provocation to the Negroes in the 
crowd and an incitement to the whites. The rally con-
tinued for something more than an hour, concluding at 
about 8:25 p. m. The crowd listening to the speeches 
increased from about 50 at the beginning to about 150, 
of whom 25% were Negroes.

In the course of the proceedings it was announced that 
the rally would be resumed the following night, August 7.1

1 Petitioner Norton said, “I want you to ... be back here at 
the same place tomorrow night, bring every friend you have . . . . 
We’re going to take it easy tonight ...” and “You white folks
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On that day, the respondents, officials of Princess Anne 
and of Somerset County, applied for and obtained a 
restraining order from the Circuit Court for Somerset 
County. The proceedings were ex parte, no notice being 
given to petitioners and, so far as appears, no effort 
being made informally to communicate with them, 
although this is expressly contemplated under Maryland 
procedure.* 2 The order restrained petitioners for 10 days 
from holding rallies or meetings in the county “which 
will tend to disturb and endanger the citizens of the 
County.” 3 As a result, the rally scheduled for August 7 
was not held. After the trial which took place 10 days 
later, an injunction was issued by the Circuit Court on 
August 30, in effect extending the restraint for 10 addi-
tional months. The court had before it, in addition to 
the testimony of witnesses, tape recordings made by the 
police of the August 6 rally.

On appeal, the Maryland Court of Appeals affirmed 
the 10-day order, but reversed the 10-month order on the 
ground that “the period of time was unreasonable and 
that it was arbitrary to assume that a clear and present 

bring your friends, come back tomorrow night. . . . Come on 
back tomorrow night, let’s raise a little bit of hell for the white race.”

2 Maryland Rule of Procedure BB72.
3 The text of the Writ of Injunction is as follows:
"We command and strictly enjoin and prohibit you the said 

Joseph Car roll, Richard Norton, J. B. Stoner, Connie Lynch, Robert 
Lyons, William Brailsford and National States Rights Party from 
holding rallies or meetings in Somerset County which will tend to 
disturb and endanger the citizens of the County and to enjoin you, 
the said defendants, from using and operating or causing to be 
operated within the County any devices or apparatus for the appli-
cation [sic] of the human voice or records from any radio, phono-
graph or other sound making or producing device thereby disturbing 
the tranquility of the populace of the County, until the matter can be 
heard and determined in equity, or for a period of ten days from 
the date hereof.

"Hereof, fail not, as you will act to the contrary at your peril.”



178 OCTOBER TERM, 1968.

Opinion of the Court. 393 U. S.

danger of civil disturbance and riot would persist for 
ten months.”

Petitioners sought review by this Court, under 28 
U. S. C. § 1257 (3), asserting that the case is not moot 
and that the decision of the Maryland Court of Appeals 
continues to have an adverse effect upon petitioners’ 
rights. We granted certiorari.

We agree with petitioners that the case is not moot. 
Since 1966, petitioners have sought to continue their 
activities, including the holding of rallies in Princess Anne 
and Somerset County, and it appears that the decision of 
the Maryland Court of Appeals continues to play a sub-
stantial role in the response of officials to their activities.4 
In these circumstances, our jurisdiction is not at an end.

This is the teaching of Bus Employees v. Missouri, 
374 U. S. 74 (1963), which concerned a labor dispute 
which had led to state seizure of the business. This 
Court held that, although the seizure had been termi-
nated, the case was not moot because “the labor dispute 
[which gave rise to the seizure] remains unresolved. 
There thus exists . . . not merely the speculative possi-
bility of invocation of the [seizure law] in some future 
labor dispute, but the presence of an existing unresolved 
dispute which continues . . . Id., at 78.

In Southern Pacific Terminal Co. v. ICC, 219 U. S. 
498 (1911), this Court declined to hold that the case was 
moot although the two-year cease-and-desist order at

4 Petitioners recite that they were denied the right to hold a rally 
in Princess Anne on July 17, 1967, and that the letter of rejection 
relied upon the Court of Appeals’ decision. They acknowledge that 
on July 25, they were authorized to hold rallies in Princess Anne on 
July 28, 29, and 30, 1967; but they appear to complain that the 
permit stipulated that the sound should not be amplified for more 
than 250 feet, and that “you will not be permitted to use racial 
epithets or to make slanderous remarks about the members of any 
race or ethnic group.”
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issue had expired. It said: “The questions involved in 
the orders of the Interstate Commerce Commission are 
usually continuing . . . and their consideration ought 
not to be, as they might be, defeated, by short term 
orders, capable of repetition, yet evading review . . . 
Id., at 515.

These principles are applicable to the present case. 
The underlying question persists and is agitated by the 
continuing activities and program of petitioners: whether, 
by what processes, and to what extent the authorities of 
the local governments may restrict petitioners in their 
rallies and public meetings.

This conclusion—that the question is not moot and 
ought to be adjudicated by this Court—is particularly 
appropriate in view of this Court’s decision in Walker v. 
Birmingham, 388 U. S. 307 (1967). In that case, the 
Court held that demonstrators who had proceeded with 
their protest march in face of the prohibition of an in-
junctive order against such a march, could not defend 
contempt charges by asserting the unconstitutionality of 
the injunction. The proper procedure, it was held, was 
to seek judicial review of the injunction and not to dis-
obey it, no matter how well-founded their doubts might 
be as to its validity. Petitioners have here pursued the 
course indicated by Walker; and in view of the contin-
uing vitality of petitioners’ grievance, we cannot say that 
their case is moot.

Since the Maryland Court of Appeals reversed the 
10-month injunction of August 30, 1966, we do not con-
sider that order. We turn to the constitutional problems 
raised by the 10-day injunctive order.

The petitioners urge that the injunction constituted a 
prior restraint on speech and that it therefore violated 
the principles of the First Amendment which are applica-
ble to the States by virtue of the Fourteenth Amend-
ment. In any event, they assert, it was not constitution-

320-583 0 - 69 - 20
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ally permissible to restrain petitioners’ meetings because 
no “clear and present danger” existed.

Respondents, however, argue that the injunctive order 
in this case should not be considered as a “prior restraint” 
because it was based upon the events of the preceding 
evening and was directed at preventing a continuation 
of those events, and that, even if considered a “prior re-
straint,” issuance of the order was justified by the clear 
and present danger of riot and disorder deliberately gen-
erated by petitioners.

We need not decide the thorny problem of whether, 
on the facts of this case, an injunction against the an-
nounced rally could be justified. The 10-day order here 
must be set aside because of a basic infirmity in the pro-
cedure by which it was obtained. It was issued ex parte, 
without notice to petitioners and without any effort, how-
ever informal, to invite or permit their participation in 
the proceedings. There is a place in our jurisprudence 
for ex parte issuance, without notice, of temporary re-
straining orders of short duration; but there is no place 
within the area of basic freedoms guaranteed by the First 
Amendment for such orders where no showing is made 
that it is impossible to serve or to notify the opposing 
parties and to give them an opportunity to participate.

We do not here challenge the principle that there are 
special, limited circumstances in which speech is so inter-
laced with burgeoning violence that it is not protected 
by the broad guarantee of the First Amendment. In 
Cantwell n . Connecticut, 310 U. S. 296, at 308 (1940), 
this Court said that “[n]o one would have the hardihood 
to suggest that the principle of freedom of speech sanc-
tions incitement to riot.” See also Chaplinsky v. New 
Hampshire, 315 U. S. 568, 572 (1942); Milk Wagon 
Drivers Union v. Meadowmoor Dairies, 312 U. S. 287, 
294 (1941). Ordinarily, the State’s constitutionally per-
missible interests are adequately served by criminal
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penalties imposed after freedom to speak has been so 
grossly abused that its immunity is breached. The im-
pact and consequences of subsequent punishment for 
such abuse are materially different from those of prior 
restraint. Prior restraint upon speech suppresses the 
precise freedom which the First Amendment sought to 
protect against abridgment.5

The Court has emphasized that “[a] system of prior 
restraints of expression comes to this Court bearing a 
heavy presumption against its constitutional validity.” 
Bantam Books v. Sullivan, 312 U. S. 58, 70 (1963); 
Freedman v. Maryland, 380 U. S. 51, 57 (1965). And 
even where this presumption might otherwise be over-
come, the Court has insisted upon careful procedural pro-
visions, designed to assure the fullest presentation and 
consideration of the matter which the circumstances 
permit. As the Court said in Freedman v. Maryland, 
supra, at 58, a noncriminal process of prior restraints upon 
expression “avoids constitutional infirmity only if it takes 
place under procedural safeguards designed to obviate 
the dangers of a censorship system.”

Measured against these standards, it is clear that the 
10-day restraining order in the present case, issued ex 
parte, without formal or informal notice to the petition-
ers or any effort to advise them of the proceeding, can-
not be sustained. Cf. Marcus v. Search Warrant, 367 
U. S. 717, 731 (1961); 6 A Quantity of Books v. Kansas,

5,The elimination of prior restraints was a “leading purpose” in 
the adoption of the First Amendment. See Lovell v. Griffin, 303 
U. S. 444, at 451-452 (1938).

6 Marcus rejected the contention that Kingsley Books, Inc. v. 
Brown, 354 U. S. 436 (1957), supported “the proposition that the 
State may impose the extensive restraints imposed here on the dis-
tribution of these publications prior to an adversary proceeding on 
the issue of obscenity.” 367 U. S., at 736. In Kingsley, a New York 
statute authorizing an injunction pendente lite against the distribu-
tion of obscene books was upheld. By statute, the person enjoined
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378 U. S. 205 (1964).* 7 In the latter case, this Court dis-
approved a seizure of books under a Kansas statute on the 
basis of ex parte scrutiny by a judge. The Court held that 
the statute was unconstitutional. Mr . Justic e Bren -
nan , speaking for a plurality of the Court, condemned 
the statute for “not first affording [the seller of the 
books] an adversary hearing.” Id., at 211. In the 
present case, the reasons for insisting upon an oppor-
tunity for hearing and notice, at least in the absence of 
a showing that reasonable efforts to notify the adverse 
parties were unsuccessful, are even more compelling than 
in cases involving allegedly obscene books. The present 
case involves a rally and “political” speech in which the 
element of timeliness may be important. As Mr . Justi ce  
Harlan , dissenting in A Quantity of Books v. Kansas, 
pointed out, speaking of “political and social expression”:

“It is vital to the operation of democratic govern-
ment that the citizens have facts and ideas on 
important issues before them. A delay of even a 
day or two may be of crucial importance in some 
instances. On the other hand, the subject of sex 
is of constant but rarely particularly topical in-
terest.” 378 U. S., at 224.

In the present case, the record discloses no reason why 
petitioners were not notified of the application for 
injunction. They were apparently present in Princess 
Anne. They had held a rally there on the night preced-
ing the application for and issuance of the injunction. 
They were scheduled to have another rally on the very

could get a hearing “within one day after joinder of issue.” The 
New York courts have subsequently held that no ex parte injunction 
may be issued under the statute. Tenney v. Liberty Neus Distribs., 
Inc., 13 App. Div. 2d 770, 215 N. Y. S. 2d 663 (1961).

7 Compare the considerations leading to the Norris-LaGuardia 
Act, 47 Stat. 70, 29 U. S. C. §§ 101-115. See F. Frankfurter 
& N. Greene, The Labor Injunction 200-205 (1930).
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evening of the day when the injunction was issued.8 And 
some of them were actually served with the writ of 
injunction at 6:10 that evening. In these circumstances, 
there is no justification for the ex parte character of the 
proceedings in the sensitive area of First Amendment 
rights.

The value of a judicial proceeding, as against self-help 
by the police, is substantially diluted where the process 
is ex parte, because the Court does not have available 
the fundamental instrument for judicial judgment: an 
adversary proceeding in which both parties may partici-
pate. The facts in any case involving a public demon-
stration are difficult to ascertain and even more difficult 
to evaluate. Judgment as to whether the facts justify 
the use of the drastic power of injunction necessarily 
turns on subtle and controversial considerations and 
upon a delicate assessment of the particular situation in 
light of legal standards which are inescapably imprecise.9 
In the absence of evidence and argument offered by both 
sides and of their participation in the formulation of 
value judgments, there is insufficient assurance of the 
balanced analysis and careful conclusions which are essen-
tial in the area of First Amendment adjudication.10

The same is true of the fashioning of the order. 
An order issued in the area of First Amendment rights 
must be couched in the narrowest terms that will accom-
plish the pin-pointed objective permitted by constitu-
tional mandate and the essential needs of the public 
order. In this sensitive field, the State may not employ

8 The petition for the temporary injunction recited that Carroll 
and the others against whom the injunction was sought “are presently 
in Somerset or Wicomico Counties of the State of Maryland.”

9 Cf. Frankfurter & Greene, The Labor Injunction, supra.
10 There is a danger in relying exclusively on the version of events 

and dangers presented by prosecuting officials, because of their special 
interest. Freedman v. Maryland, supra, at 57-58.
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“means that broadly stifle fundamental personal liberties 
when the end can be more narrowly achieved.” Shelton 
v. Tucker, 364 U. S. 479, 488 (1960). In other words, the 
order must be tailored as precisely as possible to the 
exact needs of the case. The participation of both sides 
is necessary for this purpose.11 Certainly, the failure to 
invite participation of the party seeking to exercise First 
Amendment rights reduces the possibility of a narrowly 
drawn order, and substantially imperils the protection 
which the Amendment seeks to assure.

Finally, respondents urge that the failure to give 
notice and an opportunity for hearing should not be 
considered to invalidate the order because, under Mary-
land procedure, petitioners might have obtained a hear-
ing on not more than two days’ notice. Maryland Rule 
of Procedure BB72. But this procedural right does not 
overcome the infirmity in the absence of a showing of 
justification for the ex parte nature of the proceedings. 
The issuance of an injunction which aborts a scheduled 
rally or public meeting, even if the restraint is of short 
duration, is a matter of importance and consequence in 
view of the First Amendment’s imperative. The denial 
of a basic procedural right in these circumstances is not 
excused by the availability of post-issuance procedure 
which could not possibly serve to rescue the August 7 
meeting, but, at best, could have shortened the period 
in which petitioners were prevented from holding a rally.

We need not here decide that it is impossible for cir-
cumstances to arise in which the issuance of an ex parte 
restraining order for a minimum period could be justified

11 Cf. Williams v. Wallace, 240 F. Supp. 100 (D. C. M. D. Ala. 1965). 
There District Judge Johnson initially refused to issue an injunction 
ex parte against the absent state officials. Then, after a hearing at 
which the plaintiffs submitted a detailed plan for their proposed 
Sehna-Montgomery march, he enjoined the State from interfering 
with the march as proposed in the plan.
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because of the unavailability of the adverse parties or 
their counsel, or perhaps for other reasons. In the pres-
ent case, it is clear that the failure to give notice, formal 
or informal, and to provide an opportunity for an adver-
sary proceeding before the holding of the rally was 
restrained, is incompatible with the First Amendment. 
Because we reverse the judgment below on this basis, we 
need not and do not decide whether the facts in this case 
provided a constitutionally permissible basis for tempo-
rarily enjoining the holding of the August 7 rally.

Reversed.

Mr . Just ice  Black  concurs in the result.

Mr . Justice  Douglas , while joining the opinion of 
the Court, adheres to his dissent in Kingsley Books, 
Inc. v. Brown, 354 U. S. 436, 446-447, and to his con-
curring opinion in Freedman v. Maryland, 380 U. S. 51, 
61-62.



186 OCTOBER TERM, 1968.

Syllabus. 393 U.S.

UNIVERSAL INTERPRETIVE SHUTTLE CORP. v. 
WASHINGTON METROPOLITAN AREA 

TRANSIT COMMISSION et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 19. Argued October 21-22, 1968.—Decided November 25, 1968.

Respondent Washington Metropolitan Area Transit Commission 
(WMATC) sued to enjoin petitioner, a concessionaire under con-
tract with the Secretary of the Interior, from operating “minibus” 
guided tours of the Mall, a park area in the center of Washington, 
D. C., without obtaining from WMATC a certificate of convenience 
and necessity. The WMATC concedes the Secretary’s substan-
tial powers over the Mall under specific authority dating from 
1898 and as part of the national park lands over which he has 
broad statutory jurisdiction. WMATC contends, however, that 
the interstate compact under which it was established to cen-
tralize responsibility over mass transit service in the Washington 
metropolitan area implicitly limits the Secretary’s power to con-
tract for provision of tour services by a concessionaire uncertified 
by WMATC. WMATC-certified carriers furnishing mass transit 
and sightseeing services in Washington, including D. C. Transit 
System, Inc., which contends that its franchise also limits the 
Secretary’s power, intervened as plaintiffs. The District Court 
dismissed the suit and the Court of Appeals reversed. Held:

1. When Congress established the WMATC, it did not intend 
to create dual regulatory jurisdiction by divesting the Secretary 
of the Interior of his long-standing “exclusive charge and control” 
over the Mall, and the WMATC is without authority to require 
that petitioner obtain from it a certificate of convenience and 
necessity. Pp. 189-194.

2. D. C. Transit’s franchise, which protects it from competition 
by an uncertified bus line transporting passengers over a given 
route on a fixed schedule in areas under WMATC jurisdiction, 
does not protect it against competition from petitioner’s leisurely 
sightseeing service on the Mall outside WMATC jurisdiction. 
Pp. 194-196.

Reversed and remanded.
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Jeffrey L. Nagin argued the cause for petitioner. With 
him on the briefs were Alien E. Susman and Ralph S. 
Cunningham, Jr.

Russell W. Cunningham argued the cause and filed a 
brief for respondent Washington Metropolitan Area 
Transit Commission. Manuel J. Davis argued the cause 
for respondent D. C. Transit System, Inc. With him 
on the brief was Samuel M. Langerman.

Assistant Attorney General Martz argued the cause 
for the United States, as amicus curiae, urging reversal. 
With him on the brief were Solicitor General Griswold, 
Francis X. Beytagh, Jr., S. Billingsley Hill, and Thomas 
L. McKevitt.

Mr . Justi ce  White  delivered the opinion of the Court.
The Secretary of the Interior is responsible for main-

taining our national parks, and for providing facilities 
and services for their public enjoyment through conces-
sionaires or otherwise.1 In meeting this responsibility, 
he has contracted for petitioner to conduct guided tours 
of the Mall, a grassy park located in the center of 
the City of Washington and studded with national 
monuments and museums. Visitors to the Mall may 
board petitioner’s open “minibuses” which travel among 
the various points of interest at speeds under 10 miles 
per hour. Guides on the buses and at certain sta-
tionary locations describe the sights. Visitors may debark 
to tour the museums, boarding a later bus to return to 
the point of departure.

116 U. S. C. §§ 1, 17b, 20 (1964 ed. and Supp. Ill). This responsi-
bility is met principally through the National Park Service, which 
was created by the Act of August 25, 1916, c. 408, § 1, 39 Stat. 535, 
as an agency of the Department of the Interior. Since there is no 
conflict between them, wre shall refer directly to the Secretary of 
the Interior rather than to the Director of the National Park Service.
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Suit was brought by the Washington Metropolitan 
Area Transit Commission (hereafter WMATC) to enjoin 
petitioner from conducting tours of the Mall without a 
certificate of convenience and necessity from the 
WMATC. Carriers permitted by WMATC to provide 
mass transit and sightseeing services in the City of 
Washington intervened as plaintiffs, and the United 
States appeared as amicus curiae. The concessionaire 
and the United States contend that the Secretary’s au-
thority over national park lands, and in particular his 
grant of “exclusive charge and control” over the Mall 
dating from 1898,2 permit him to contract for this service 
without interference. The carriers and WMATC argue 
that the interstate compact which created the WMATC 
implicitly limited the Secretary’s authority over the 
Mall, and gave rise to dual jurisdiction over these tours 
in the Secretary and the WMATC. One carrier, D. C. 
Transit System, Inc., also argues that its franchise limits 
the Secretary’s power. In a detailed opinion the District 
Court dismissed the suit. The Court of Appeals reversed 
without opinion. We granted certiorari and, having 
heard the case and examined the web of statutes on 
which it turns, we reverse, finding the Secretary’s exclu-
sive authority to contract for services on the Mall undi-
minished by the compact creating WMATC or by the 
charter granted a private bus company.

2 In the Act of July 1, 1898, c. 543, § 2, 30 Stat. 570, Congress 
placed the District of Columbia parks under the “exclusive charge 
and control” of the United States Army Chief of Engineers. This 
authority was transferred in the Act of February 26, 1925, c. 339, 
43 Stat. 983, to the Director of Public Buildings and Public Parks 
of the National Capital. And in Executive Order No. 6166, June 10, 
1933, H. R. Doc. No. 69, 73d Cong., 1st Sess., § 2, this authority 
finally devolved upon the agency now called the National Park 
Service. Act of March 2, 1934, c. 38, § 1, 48 Stat. 389.
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I.
That the Secretary has substantial power over the 

Mall is undisputed. The parties agree that he is free to 
enter into the contract in question. They also agree that 
he is free to exclude traffic from the Mall altogether, or 
selectively to exclude from the Mall any carrier licensed 
by the WMATC or following WMATC instructions. 
Moreover, the parties agree that the Secretary could 
operate the tour service himself without need to obtain 
permission from anyone.3 Yet the WMATC argues that 
before the Secretary’s power may be exercised through 
a concessionaire, the consent of the WMATC must be 
obtained.

This interpretation of the statutes involved would 
result in a dual regulatory jurisdiction overlapping on 
the most fundamental matters. The Secretary is em-
powered by statute to “contract for services . . . pro-
vided in the national parks ... for the public ... as may 
be required in the administration of the National Park 
Service....” Act of May 26, 1930, c. 324, § 3, 46 Stat. 
382, 16 U. S. C. § 17b. Moreover, he is “to encourage 
and enable private persons and corporations ... to 
provide and operate facilities and services which he 
deems desirable . . . .” Pub. L. 89-249, § 2, 79 Stat. 
969, 16 U. S. C. § 20a (1964 ed, Supp. III). Con-
gress was well aware that the services provided by 
these national park concessionaires include transporta-
tion. Hearings on H. R. 5796, 5872, 5873, 5886, and 
5887 before the Subcommittee on National Parks of the 
House Committee on Interior and Insular Affairs, 88th 
Cong., 2d Sess., 151-159 (1964). In this case the Sec-

3 D. C. Transit System, Inc., an intervening carrier, contends 
otherwise. But that position is not directly at issue in our view 
of the case.
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retary concluded that there was a public need for a 
motorized, guided tour of the grounds under his control, 
and that petitioner was most fit to provide it.

The WMATC, however, also asserts the power to 
decide whether this tour serves “public convenience and 
necessity,” and the power to require the concessionaire 
to “conform to the . . . requirements of the Commis-
sion” and the “terms and conditions” which it may 
impose. Pub. L. 86-794, Tit. II, Art. XII, § 4 (b), 74 
Stat. 1037. The Secretary’s contract leaves the tour’s 
route under his control, but the WMATC would in 
its certificate specify the “service to be rendered and 
the routes over which” the concessionaire might run 
within the Mall. Pub. L. 86-794, Tit. II, Art. XII, 
§4 (d)(1), 74 Stat. 1037. Moreover, the WMATC 
might require the provision of additional service on 
or off the Mall and forbid the discontinuance of any 
existing service. Pub. L. 86-794, Tit. II, Art. XII, 
§§4(e) and (i), 74 Stat. 1038, 1039. The contract 
with the Secretary provides fare schedules, pursuant 
to statutory authority in the Secretary to regulate the 
concessionaire’s charges. Pub. L. 89-249, § 3, 79 Stat. 969, 
16 U. S. C. § 20b (1964 ed., Supp. III). The WMATC 
would have the power to “suspend any fare, regula-
tion, or practice” depending on the WMATC’s views 
of the financial condition, efficiency, and effectiveness 
of the concessionaire and the reasonableness of the 
rate. Pub. L. 86-794, Tit. II, Art. XII, § 6, 74 Stat. 
1040. And under the same section the WMATC could 
set whatever fare it found reasonable, although a 
profit of 6%% or less could not be prohibited. The 
Secretary is given statutory authority to require the 
keeping of records by the concessionaire and to inspect 
those records, and the Comptroller General is required 
to examine the concessionaire’s books every five years. 
Pub. L. 89-249, §9, 79 Stat. 971, 16 U. S. C. § 20g
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(1964 ed., Supp. III). The WMATC would also have 
the power to require reports and to prescribe and have 
access to the records to be kept. Pub. L. 86-794, Tit. II, 
Art. XII, § 10, 74 Stat. 1042. Finally, the Secretary 
is given by statute the general power to specify by 
contract the duties of a concessionaire, 16 U. S. C. 
§§ 17b, 20-20g (1964 ed. and Supp. Ill); the WMATC 
would claim this power by regulation and rule. Pub. L. 
86-794, Tit. II, Art. XII, § 15, 74 Stat. 1045.

We cannot ascribe to Congress a purpose of subjecting 
the concessionaire to these two separate masters, who 
show at the outset their inability to agree by presence 
on the opposite sides of this lawsuit. There is no indi-
cation from statutory language or legislative history that 
Congress intended to divest the Secretary partly or 
wholly of his authority in establishing the WMATC. 
When the WMATC was formed there was in the statute 
books, as there is now, a provision that the “park system 
of the District of Columbia is placed under the exclusive 
charge and control of the Director of the National Park 
Service.” Act of July 1, 1898, c. 543, § 2, 30 Stat. 570, 
as amended, D. C. Code § 8-108(1967). He was, and 
is, explicitly “authorized and empowered to make and 
enforce all regulations for the control of vehicles and 
traffic.” Act of June 5, 1920, c. 235, § 1, 41 Stat. 898, 
D. C. Code § 8-109 (1967). And this extends to side-
walks and streets which “lie between and separate the 
said public grounds.” Act of March 4, 1909, c. 299, § 1, 
35 Stat. 994, D. C. Code § 8-144 (1967).4 The creation

4 The Secretary’s power does not extend beyond these limits, 
however. In order to institute a transportation service from the 
Mall to a proposed Visitors’ Center in Union Station he sought 
specific authorization from Congress to add to and confirm his 
existing authority and provide a service embracing both the Mall 
and its surroundings. S. Rep. No. 959, 90th Cong., 2d Sess., 8-10 
(1968). Congress simply directed him to study the transportation



192 OCTOBER TERM, 1968.

Opinion of the Court. 393 U.S.

of the Public Utilities Commission—the predecessor of 
the WMATC—was not intended “to interfere with the 
exclusive charge and control . . . committed to” the 
predecessor of the National Park Service. Act of 
March 3, 1925, c. 443, § 16 (b), 43 Stat. 1126, as 
amended, D. C. Code § 40-613 (1967).

In this context the WMATC was established. After 
World War II, metropolitan Washington had expanded 
rapidly into Maryland and Virginia. The logistics of 
moving vast numbers of people on their daily round be-
came increasingly complicated, and increasingly in need 
of coordinated supervision. Congress therefore gave its 
consent and approval through a joint resolution to an 
interstate compact which “centralizes to a great degree 
in a single agency . . . the regulatory powers of private 
transit now shared by four regulatory agencies.” S. Rep. 
No. 1906, 86th Cong., 2d Sess., 2 (1960). These four 
agencies were “the public utility regulatory agencies of 
the States of Virginia, Maryland, and the District of 
Columbia and the Interstate Commerce Commission.” 
Pub. L. 86-794, 74 Stat. 1031. The Secretary was 
not included in this listing. Moreover, Congress spe-
cifically provided that nothing in the Act or compact 
“shall affect the normal and ordinary police powers . . . 
of the Director of the National Park Service with respect 
to the regulation of vehicles, control of traffic and use of 
streets, highways, and other vehicular facilities . ...”* 5

needs of the entire area. Pub. L. 90-264, Tit. I, § 104, 82 Stat. 
44 (1968); S. Rep. No. 959, 90th Cong., 2d Sess., 3 (1968); H. R. 
Rep. No. 810, 90th Cong., 1st Sess., 5 (1967).

5 Pub. L. 86-794, § 3, 74 Stat. 1050. The term “police power” 
is a vague one which “embraces an almost infinite variety of 
subjects.” Munn n . Illinois, 94 U. S. 113, 145 (1877) (economic 
regulation of grain storage an aspect of police power). It is broad 
enough to embrace the full range of the Secretary’s power over the 
Mall, which even prior to the compact was ordinarily directed to 
ends quite different from that of the surrounding municipalities in 
regulating their streets. The Secretary sought explicit recognition 
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Finally, the House Report on the compact lists the fed-
eral legislation which was suspended to give effect to the 
compact, and the laws giving exclusive control of the 
Mall to the Secretary are not on the list. H. R. Rep. 
No. 1621, 86th Cong., 2d Sess., 29-30 (1960).

There is thus no reason to ignore the principle that 
repeals by implication are not favored 6 or to suspect that 
the Congress, in creating the WMATC, disturbed the 
exclusivity of the Secretary’s control over the Mall either 
by extinguishing entirely his power to contract for trans-
portation services or by burdening the concessionaire with 
two separate agencies engaged in regulating precisely the 
same aspects of its conduct. Congress was endeavoring 
to simplify the regulation of transportation by creating 
the WMATC, not to thrust it further into a bureaucratic 
morass. It therefore established the WMATC to regu-
late the mass transit of commuters and workers. A sys-
tem of minibuses, proceeding in a circular route around 
the Mall at less than 10 miles per hour, and stopping from 
time to time to describe the sights before disgorging most 
passengers where it picked them up, serves quite a dif-
ferent function.7 The Mall is, and was intended to be,

of these differences through use of more specific language in the 
compact, but his clarification was not adopted. H. R. Rep. No. 1621, 
86th Cong., 2d Sess., 20, 48-49 (1960).

6E. g., Wood v. United States, 16 Pet. 342, 363 (1842); FTC v. 
A. P. W. Paper Co., 328 U. S. 193, 202 (1946).

7 This transportation is undertaken by contract with the Federal 
Government to serve a purpose of the Federal Government, and so 
might be thought to fall within the specific exemption from the 
compact for transportation by the Federal Government. Pub. L. 
86-794, Tit. II, Art. XII, § 1(a)(2), 74 Stat. 1036. Moreover, 
it is not primarily designed to transport people “between any 
points” but rather back to the same point of departure, and might 
therefore be excepted from the WMATC’s jurisdiction. Pub. L. 
86-794, Tit. II, Art. XII, § 1 (a), 74 Stat. 1035. But we find 
it unnecessary to reach these arguments, which would involve much 
more severe limits on the power of the WMATC throughout the city.
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an expansive, open sanctuary in the midst of a metrop-
olis; a spot suitable for Americans to visit to examine 
the historical artifacts of their country and to reflect 
on monuments to the men and events of its history. The 
Secretary has long had exclusive control of the Mall and 
ample power to develop it for these purposes. We hold 
that the WMATC has not been empowered to impose its 
own regulatory requirements on the same subject matter.

II.
If the WMATC is without jurisdiction to issue a cer-

tificate of convenience and necessity in this case, as we 
have found, then the D. C. Transit System’s interpre-
tation of its franchise as protecting it from any uncerti-
fied sightseeing service on the Mall would give it an 
absolute monopoly of service there: the WMATC, lack-
ing jurisdiction over the Mall, would have no authority 
to certify another carrier. The Secretary, if D. C. 
Transit is right, would have to take D. C. Transit or no 
one. Nothing in the statute confers so rigid a monopoly.

Section 1 (a) of D. C. Transit’s franchise, Pub. L. 
757, c. 669, Tit. I, pt. 1, 70 Stat. 598, confers the 
power to operate a “mass transportation system.”8 That 
this does not include sightseeing is clearly shown by

8 “There is hereby granted to D. C. Transit System, Inc. . . . a 
franchise to operate a mass transportation system of passengers for 
hire within the District of Columbia ... the cities of Alexandria 
and Falls Church, and the counties of Arlington and Fairfax in the 
Commonwealth of Virginia and the counties of Montgomery and 
Prince Georges in the State of Maryland . . . Provided, That nothing 
in this section shall be construed to exempt the Corporation from 
any law or ordinance of the Commonwealth of Virginia or the State 
of Maryland or any political subdivision of such Commonwealth or 
State, or of any rule, regulation, or order issued under the authority 
of any such law or ordinance, or from applicable provisions of the 
Interstate Commerce Act and rules and regulations prescribed 
thereunder.”
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the separate grant of power to operate “charter or sight-
seeing services” in § 6, 70 Stat. 599.9 The section giving 
D. C. Transit a measure of exclusivity is § 3, 70 Stat. 
598, which protects it from any uncertified “com-
petitive . . . bus line” for the “transportation of passen-
gers of the character which runs over a given route on 
a fixed schedule . . . .” 10 In determining what is “com-
petitive” one must refer back to the sections which grant 
the franchise.

Even if § § 1 and 3 together would protect “mass trans-
portation” on the Mall from uncertified competition, and 
even if § 3 protects § 6 activity, it does not follow that 
D. C. Transit has a monopoly over sightseeing on the 
Mall. Section 6 explicitly saves the “laws ... of the 
District of Columbia,” including the “exclusive charge 
and control” of the Secretary over the Mall. D. C. Code 
§8-108 (1967). D. C. Transit admits the Secretary 
could exclude its sightseeing service from the Mall; if 
so, surely the franchise protection does not extend there. 
Moreover, §§ 3 and 6 together cannot confer a monopoly 
of Mall sightseeing both because this would involve an 
impairment of the Secretary’s power under District law 
contrary to § 6, and because it would be unreasonable 
to construe the protection of § 3 against carriers uncerti-

9 “The Corporation is hereby authorized and empowered to engage 
in special charter or sightseeing services subject to compliance with 
applicable laws, rules and regulations of the District of Columbia 
and of the municipalities or political subdivisions of the States in 
which such service is to be performed, and with applicable provisions 
of the Interstate Commerce Act and rules and regulations prescribed 
thereunder.”

10 “No competitive street railway or bus line, that is, bus or rail-
way line for the transportation of passengers of the character which 
runs over a given route on a fixed schedule, shall be established to 
operate in the District of Columbia without the prior issuance of 
a certificate by the Public Utilities Commission of the District of 
Columbia ... to the effect that the competitive line is necessary 
for the convenience of the public.”

320-583 0 - 69 - 21
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fied by the WMATC to apply where the WMATC has 
no powers of certification.

And even were § 3 so construed, its protection against 
“transportation of passengers of the character which runs 
over a given route on a fixed schedule” was evidently 
aimed at commuter service whose most important quali-
ties are speed and predictability, not the service here 
whose most important qualities are interesting dialogue 
and leisurely exposure of the rider to new and perhaps 
unexpected experiences. The agenda of the tour will be 
varied by the Secretary according to the events of the 
day. The franchise does not protect D. C. Transit 
against competition in this sort of service on the Mall.

We reverse the judgment of the Court of Appeals and 
reinstate the judgment of the District Court. If the 
Congress, which has the matter before it, wishes to clarify 
or alter the relationship of these statutes and agencies, 
it is entirely free to do so.

Reversed and remanded.

Mr . Justice  Marshall  took no part in the considera-
tion or decision of this case.

Mr . Justic e Douglas , with whom Mr . Justi ce  
Stewart  concurs, dissenting.

We have said over and again that we do not sit to 
review decisions on local law by District of Columbia 
courts where the reach of that law is confined to the 
District. District of Columbia v. Pace, 320 U. S. 698, 
702; Busby v. Electric Utilities Union, 323 U. S. 72, 75.

That law is not only peculiarly local; it is a compen-
dium of a variety of laws drawn from numerous sources,*

*The law of the District of Columbia is (1) the principles and 
maxims of equity as they existed in England and in the Colonies 
in 1776; (2) the common law of England and the Acts of Parlia-
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with which the judges in the District are much more 
familiar than are we. No legal problem is more obviously 
peculiar to the District than the one posed by the present 
case. Traffic, including the movement of tourists, is a 
special concern of local government. The District Court 
held that the Secretary of the Interior, not WMATC, 
was the appropriate licensing authority. The Court of 
Appeals by a two-to-one vote reversed but did not file 
an opinion because “the interests of the parties and of 
the public would be better served” by a prompt dispo-
sition of the case. The Court of Appeals en banc, two 
judges dissenting, denied a petition for rehearing.

The contrariety of views below suggests that this 
question of local law is not free from doubt. Certainly 
it is not a case where the decision is so palpably wrong as 
to make it the exceptional case for review by this Court. 
Nor is this question of local law so enmeshed with con-
stitutional questions as to make appropriate its resolution 
here. See District of Columbia v. Little, 339 U. S. 1, 4, 
n. 1; District of Columbia v. Thompson Co., 346 U. S. 
100.

These considerations make much more appropriate 
here than in Fisher n . United States, 328 U. S. 463, 476 
(from which the quotation is taken), the following 
observation :

“Matters relating to law enforcement in the Dis-
trict are entrusted to the courts of the District. 
Our policy is not to interfere with the local rules of 

ment which were in effect in the Colonies in 1776 (and which were 
not locally inapplicable); (3) the laws of Virginia and Maryland as 
they existed on February 27, 1801 (2 Stat. 103); (4) the Acts of the 
Legislative Assembly created by the Act of February 21, 1871 (16 
Stat. 419); (5) all Acts of Congress applicable to the District. 
See District of Columbia Code (1940 ed.), Tit. 1-24, p. IX et seq.; 
Comp. Stat. D. C. 1887-1889, pp. V-VI.
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law which they fashion, save in exceptional situa-
tions where egregious error has been committed.

“Where the choice of the Court of Appeals of the 
District of Columbia in local matters between con-
flicting legal conclusions seems nicely balanced, we 
do not interfere.”

The present case could not be more precisely described.
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UNITED STATES v. CONCENTRATED PHOS-
PHATE EXPORT ASSN., INC., et  al .

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 29. Argued October 24, 1968.—Decided November 25, 1968.

The Government filed a civil antitrust action against appellee asso-
ciation and its member firms charging violations of § 1 of the 
Sherman Act with regard to 11 sales by the association of concen-
trated phosphate to the Republic of Korea under the United 
States foreign aid program. In two cases the Government itself 
let the contracts and the remaining nine were let by an agency 
of the Korean Government. The Agency for International De-
velopment (AID) retained effective control over the transactions, 
from approving the procurement, through the financing thereof 
by the United States, to the shipping. The trial court upheld 
appellees’ contention that they were exempt from antitrust liability 
under § 2 of the Webb-Pomerene Act as acts “done in the course 
of export trade.” Appellee association has since dissolved itself, 
alleging that a recent AID regulation has made continued operation 
uneconomical. Held:

1. The case is not moot. Pp. 202-204.
(a) The Government sought relief not only against the asso-

ciation but also against its members. Pp. 202-203.
(b) The AID regulation does not apply to all contracts on 

which the former members of the association might bid. P. 203.
(c) Appellees’ statement that it would be uneconomical to 

engage in further joint operations, standing alone, does not satisfy 
the stringent test for mootness; but appellees may show on re-
mand that the likelihood of further violations is sufficiently remote 
to make injunctive relief unnecessary. Pp. 203-204.

2. The antitrust exemption of the Webb-Pomerene Act, which 
was enacted to “extend our foreign trade” without significantly 
injuring American consumers, does not insulate transactions initi-
ated, controlled, and financed by the United States Government, 
merely because a foreign government is the nominal “purchaser.” 
Pp. 206-210.

(a) The economic reality of the transactions shows that 
American participation was overwhelmingly dominant, the foreign
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elements were comparatively insignificant, and the burden of non-
competitive pricing fell, not on the foreign purchaser, but on the 
American taxpayer; and it stretches neither the language nor the 
purpose of the Act to determine that such sales are not “exports.” 
Pp. 208-209.

(b) On the contracts involved here the world’s major trading 
nations were ineligible to compete as procurement was limited 
essentially to the United States and the underdeveloped countries, 
so that the major impact of permitting the combination appellees 
desire would be, not to encourage exports, but to deprive Americans 
of the main benefits of competition among American firms. P. 209.

273 F. Supp. 263, reversed and remanded.

Deputy Attorney General Christopher argued the 
cause for the United States. On the brief were Solicitor 
General Griswold, Acting Assistant Attorney General 
Zimmerman, Lawrence G. Wallace, and Howard E. 
Shapiro.

Samuel W. Murphy, Jr., argued the cause for appellees. 
On the brief were Marcus A. Hollabaugh and Alan S. 
Ward for Concentrated Phosphate Export Assn., Inc., 
Mr. Murphy and Andrew J. Kilcarr for American Cyana- 
mid Co., Lawrence J. McKay and Jerrold G. Van Cise 
for W. R. Grace & Co., Edgar E. Barton for International 
Minerals & Chemical Corp., Edward F. Howrey and John 
Bodner, Jr., for Mobil Oil Corp., Alfred D. Berman and 
Randolph Guggenheimer, Jr., for Tennessee Corp., 
appellees.

Mr . Just ice  Marshall  delivered the opinion of the 
Court.

Involved in this case are 11 sales of concentrated phos-
phate made between 1961 and 1966 by appellee associa-
tion. The phosphate was supplied by the association’s 
members,1 which are all producers of fertilizer, and was

1 Appellee-members are American Cyanamid Co., W. R. Grace 
& Co., International Minerals & Chemical Corp., Tennessee Corp.,
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then shipped to the Republic of Korea under the 
United States foreign aid program. The Government, in 
a civil antitrust complaint filed on December 21, 1964, 
contended that the concerted activities of the association 
and its members in regard to these 11 sales violated § 1 of 
the Sherman Act, 26 Stat. 209 (1890), as amended, 15 
U. S. C. § 1. Appellees defended on the ground, inter 
alia, that their activities were exempted from anti-
trust liability by § 2 of the Webb-Pomerene Act, 40 Stat. 
517 (1918), 15 U. S. C. § 62,* 2 as “actfs] done in the 
course of export trade.” The trial court held that the 
Webb-Pomerene Act did immunize appellees’ conduct, 
273 F. Supp. 263 (1967), and dismissed the complaint.

and Mobil Oil Corp. Not all of these companies were members 
during the entire period involved in this case; the association was 
dissolved on December 28, 1967.

2 “Nothing contained in sections 1-7 of this title shall be con-
strued as declaring to be illegal an association entered into for the 
sole purpose of engaging in export trade and actually engaged solely 
in such export trade, or an agreement made or act done in the 
course of export trade by such association, provided such associa-
tion, agreement, or act is not in restraint of trade within the United 
States, and is not in restraint of the export trade of any domestic 
competitor of such association: Provided, That such association 
does not, either in the United States or elsewhere, enter into any 
agreement, understanding, or conspiracy, or do any act which arti-
ficially or intentionally enhances or depresses prices within the 
United States of commodities of the class exported by such associa-
tion, or which substantially lessens competition within the United 
States or otherwise restrains trade therein.”

Section 1 of the Act, 40 Stat. 516 (1918), 15 U. S. C. § 61, 
defines “export trade” as “solely trade or commerce in goods, wares, 
or merchandise exported, or in the course of being exported from 
the United States or any Territory thereof to any foreign nation; 
but the words 'export trade’ shall not be deemed to include the 
production, manufacture, or selling for consumption or for resale, 
within the United States or any Territory thereof, of such goods, 
wares, or merchandise, or any act in the course of such production, 
manufacture, or selling for consumption or for resale.”



202 OCTOBER TERM, 1968.

Opinion of the Court. 393 U. S.

The Government perfected a direct appeal to this Court 
under the Expediting Act, 32 Stat. 823 (1903), as 
amended, 15 U. S. C. § 29. Probable jurisdiction was 
noted, 390 U. S. 1001 (1968).

I.
We are met at the outset with appellees’ contention 

that this case is now moot. Appellees’ argument rests on 
two events which occurred after the case had been sub-
mitted to the District Court. On January 1, 1967, the 
Agency for International Development (AID), the State 
Department agency in charge of the foreign aid program, 
amended its regulations to preclude Webb-Pomerene 
associations from bidding on certain procurement con-
tracts whenever procurement was limited to United 
States suppliers.3 According to appellees, this new reg-
ulation made it uneconomical for the association to con-
tinue in operation,4 since a large proportion of AID- 
financed procurement is limited to American sources.5 
Accordingly, on December 28, 1967, appellee association 
dissolved itself.6 The new regulation and the dissolution, 
we are told, moot this case.

Two factors make this argument untenable. First of 
all, the dissolved association was not the only defendant 
in this case. The Government sought injunctive relief 
against the association’s members as well; they were to be

3 31 Fed. Reg. 16693 (1966), codified as 22 CFR §§201.01 (v), 
201.52 (a)(7), Appendix D (1968). The amended regulation applies 
only to certain specified commodities.

4 Motion to Affirm or Dismiss 5, 14-15.
5 See AID, Operations Report, Fiscal Year 1967, p. 74. The very 

large percentage of foreign aid procurement actually coming from 
American sources exceeds that required by regulation.

6 Appellees contend that economic factors dictated the dissolution, 
supra, n. 4, and the Government does not argue that the dissolution 
was related to the fact that a notice of appeal in this case was filed on 
November 9, 1967.
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prohibited from forming any new export associations 
without court approval and from continuing in effect any 
prices jointly agreed upon. Therefore, even if dissolu-
tion would have made it impossible to frame effective 
relief were the association the only party, here there is no 
such difficulty. Secondly, the new AID regulation does 
not apply to all contracts on which the former members 
of the association might bid. Whenever foreign bidders 
are eligible, AID still permits American Webb-Pomerene 
associations to compete. In fact, foreign bidders were 
eligible in all 11 of the transactions which gave rise to 
this suit. Therefore, however much the new regulation 
may reduce the practical importance of this case, it 
does not completely remove the controversy. Absent 
the relief prayed for, appellees would be free to act in 
concert in certain situations where the Government con-
tends they must compete.

The test for mootness in cases such as this is a stringent 
one. Mere voluntary cessation of allegedly illegal con-
duct does not moot a case; if it did, the courts would be 
compelled to leave “[t]he defendant . . . free to return 
to his old ways.” United States v. W. T. Grant Co., 
345 U. S. 629, 632 (1953); see, e. g., United States v. 
Trans-Missouri Freight Assn., 166 U. S. 290 (1897). A 
case might become moot if subsequent events made it ab-
solutely clear that the allegedly wrongful behavior could 
not reasonably be expected to recur. But here we have 
only appellees’ own statement that it would be uneco-
nomical for them to engage in any further joint opera-
tions. Such a statement, standing alone, cannot suffice 
to satisfy the heavy burden of persuasion which we have 
held rests upon those in appellees’ shoes. United States 
v. W. T. Grant Co., 345 U. S., at 633. Of course it is 
still open to appellees to show, on remand, that the like-
lihood of further violations is sufficiently remote to make 
injunctive relief unnecessary. Id., at 633-636. This is
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a matter for the trial judge. But this case is not techni-
cally moot, an appeal has been properly taken, and we 
have no choice but to decide it.

II.
The 11 transactions involved in this case were not sim-

ple cash purchases by the Republic of Korea.7 Not only 
were they financed by the United States Government; 
AID retained effective control over them at every stage.

The transactions involved were controlled by an im-
pressive network of international treaties and agree-
ments, as well as by American statutes, regulations, and 
administrative procedures. The procurement process, 
as revealed by the stipulated record, was rather involved. 
It began when funds were appropriated by Congress. 
Those funds were allocated to various development pro-
grams by AID, in accordance with the provisions of the 
applicable statutes and AID’s assessments of its priori-
ties. The money allocated to Korea by this process was 
not simply shipped to Seoul, to be used as Korea wished. 
In fact, most of it never left this country. In accordance 
with a series of agreements, Korea was authorized to re-
quest that the United States finance purchases of certain 
“eligible commodities.” 8 A rather complicated “Procure-

7 The Government evidently does not contest the “export” status 
of two fertilizer sales to Korea made in 1962. One was paid for 
by Korea’s own foreign exchange funds; the other was financed out 
of a special stabilization fund granted by the United States. The 
use of this latter fund was not as fully controlled as were the grants 
which financed the 11 purchases involved here.

8 This particular limitation to a specific list of commodities is 
contained in the record in a Program Assistance Grant Agreement, 
dated November 29, 1965. Appendix 108, 116. Although this 
agreement could not have applied to the earlier transactions involved 
here, the stipulated record contains only examples—and not a com-
plete compilation—of all the documents involved. In any case, 
earlier agreements which are included in the record contain limita-
tions which give the Government equivalent powers. See, e. g., 
Appendix 81.
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ment Authorization Application” was then prepared on 
an AID form for Korean signature. The application sets 
forth not only the goods to be purchased but also rather 
detailed specifications of quality, delivery plans, bidding 
procedures, and a statement explaining Korea’s need for 
the goods. Even though AID officials obviously must 
have participated in drafting these “requests,” AID was 
in no way obligated to approve them. The agreement 
with Korea specifically states that AID “may decline to 
finance any specific commodity or service when, in its 
judgment, such financing would be inconsistent with the 
purposes of this grant or of the Foreign Assistance Act 
of 1961, as amended.” When each transaction was ap-
proved, a “Procurement Authorization” was issued by 
AID; it was specifically made subject to detailed regu-
lations which specify the procedures to be followed in 
awarding any contracts.9 It also contained an author-
ization to a specified American bank to pay for the goods 
to be procured.

After AID had in this way chosen what goods were 
to be purchased, either of two methods of procurement 
was used. In two cases, the Government itself let the 
contracts, through its General Services Administration. 
In the other nine cases, the formal act of letting the con-
tracts was performed by the Office of Supply of the 
Republic of Korea (OSROK). In performing this task, 
the Koreans were subject to detailed regulation by AID. 
The invitation for bids even had to be submitted to AID 
so that it could be circulated in this country. All docu-
ments had to be in English, and criteria for selecting the 
winning contractors were carefully defined in advance. 
An abstract of bids received and a notice naming the 
contractor selected had to be sent to Washington. Fi-
nally, a letter of credit was issued, the supplier paid, and 
the payor bank reimbursed by the United States Treas-

These regulations are collected in 22 CFR §201 (1968).
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ury. The goods were shipped consigned to OSROK, 
but AID—as a last precaution—reserved the right to 
vest title in itself if “such action is necessary to assure 
compliance with the provisions or purposes of any act of 
Congress.” 22 CFR § 201.44 (1968).

We are asked to decide whether transactions of this 
sort constitute “act[s] done in the course of export 
trade,” within the meaning of the Webb-Pomerene 
exemption from the Sherman Act.10 Although the 
Webb-Pomerene Act has been on the statute books for 
a half century, this is the first time this Court has been 
called upon to interpret the meaning of the words “export 
trade.” Upon a full consideration of the language, the 
purpose, and the legislative history of the statute, we 
reverse the judgment below.

III.
The Webb-Pomerene Act was passed “to aid and en-

courage our manufacturers and producers to extend our 
foreign trade.” H. R. Rep. No. 1118, 64th Cong., 1st 
Sess., 1 (1916). Congress felt that American firms 
needed the power to form joint export associations in 
order to compete with foreign cartels. But while Con-
gress was willing to create an exemption from the anti-
trust laws to serve this narrow purpose, the exemption 
created was carefully hedged in to avoid substantial in-
jury to domestic interests. Congress evidently made the 
economic judgment that joint export associations could 
increase American foreign trade without depriving Ameri-
can consumers of the main advantages of competition.

This reading of the Act is confirmed both by its struc-
ture and its legislative history. The Act itself contains

10 The Government raises no questions under any of the various 
provisos included in the Webb-Pomerene Act. Accordingly, we 
intimate no opinion about their scope.
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a number of provisos obviously designed to protect do-
mestic interests from the combinations Congress was 
authorizing. No act done by the export association 
could be “in restraint of trade within the United States,” 
§ 2, 15 U. S. C. § 62; the words “export trade” were 
to exclude, among other things, “selling for consump-
tion . . . within the United States,” § 1, 15 U. S. C. 
§61; and the association was forbidden to enter into 
any agreement “which artificially or intentionally en-
hances or depresses prices within the United States . . . , 
or which substantially lessens competition within the 
United States or otherwise restrains trade therein,” 
§ 2, 15 U. S. C. § 62.

The legislative history is even more explicit. During 
the hearings on the bill, one Congressman, Charles C. 
Carlin of Virginia, stated clearly what was later to be 
one of the dominant themes of the floor debate. In a 
question addressed to the Chairman of the Federal Trade 
Commission, who was testifying in support of the bill, 
he said:

“I am frank to say that personally I have no sym-
pathy with what a foreigner pays for our products; 
I would like to see the American manufacturers get 
the largest price possible, but if by indirection we 
are going to set up a system which is going to fix 
a higher price eventually at home, through a combi-
nation as suggested in this bill, I think you can 
very well see that such a system is a very dangerous 
one.” Hearings before the House Committee on the 
Judiciary on H. R. 16707, 64th Cong., 1st Sess., 7 
(1916).

The same theme was reiterated on the floor by the Act’s 
two main sponsors. Senator Pomerene said bluntly, 
“[W]e have not reached that high plane of business 
morals which will permit us to extend the same privi-
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leges to the peoples of the earth outside of the United 
States that we extend to those within the United States.” 
55 Cong. Rec. 2787 (1917). And Congressman Webb de-
clared, “I would be willing that there should be a com-
bination between anybody or anything for the purpose 
of capturing the trade of the world, if they do not punish 
the people of the United States in doing it.” 55 Cong. 
Rec. 3580 (1917).

In this atmosphere, the Act was passed. It is clear 
what Congress was doing; it thought it could increase 
American exports by depriving foreigners of the benefits 
of competition among American firms, without in any 
significant way injuring American consumers. Cf. 
United States Alkali Export Assn. v. United States, 325 
U. S. 196, 211 (1945). The validity of this economic 
judgment is not for us to question, but it is quite rele-
vant in interpreting the language Congress chose. The 
question before us is whether Congress meant its exemp-
tion to insulate transactions initiated, controlled, and 
financed by the American Government, just because a 
foreign government is the nominal “purchaser.” We 
think it did not.

In interpreting the antitrust laws, we are not bound 
by formal conceptions of contract law. Simpson v. Union 
Oil Co., 377 U. S. 13 (1964). We must look at the eco-
nomic reality of the relevant transactions. Here, al-
though the fertilizer shipments were consigned to Korea 
and although in most cases Korea formally let the con-
tracts, American participation was the overwhelmingly 
dominant feature. The burden of noncompetitive pricing 
fell, not on any foreign purchaser, but on the American 
taxpayer. The United States was, in essence, furnishing 
fertilizer to Korea. AID selected the commodity, deter-
mined the amount to be purchased, controlled the con-
tracting process, and paid the bill. The foreign elements 
in the transactions were, by comparison, insignificant.
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It stretches neither the language nor the purpose of the 
Act to determine that such sales are not “exports.”

Appellees contend that a contrary result should be 
reached because they were competing for contracts with 
foreign suppliers. Evidently, it is their contention that 
they therefore fall within the class which Congress in-
tended to allow to form export associations. But AID 
has already given American suppliers great competitive 
advantages in their battle with foreign firms. The gov-
erning statute requires a preference for American pro-
curement. Foreign Assistance Act of 1961, § 604, 75 Stat. 
439, 22 U. S. C. § 2354. On none of the contracts 
involved here were any of the major trading nations of 
the world eligible to compete; procurement was limited 
essentially to the United States and the underdeveloped 
countries. To say that American producers need an ad-
ditional stimulus to be able to compete strains credulity. 
The major impact of allowing the combination appellees 
desire would not be to encourage American exports; it 
would be to place the burden of noncompetitive pricing 
on the shoulders of the American taxpayer. But what-
ever the impact on exports might be, it is clear that the 
framers of the Webb-Pomerene Act did not intend that 
Americans should be deprived of the main benefits of 
competition among American firms.11 Since in all rele-
vant aspects the transactions involved here were Ameri-
can, not Korean, we hold that they are not “export trade”

11 There was a brief mention during the congressional debates of 
the existence of American loans to European nations whose pur-
chasing power might be reduced by higher American export prices. 
See 55 Cong. Rec. 2789 (1917). Such an isolated statement cannot 
determine the meaning of a statute. But in any case, it is clear 
that America’s World War I loans bear little if any resemblance 
to the modern foreign aid program. Not only was it expected 
that they would be repaid, but also the loans were not made subject 
to the detailed American administrative control typical of today’s 
foreign aid program.
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within the meaning of the Webb-Pomerene Act. On 
remand, the District Court may decide the other issues 
relevant to a resolution of the controversy.

Reversed.

Mr . Justi ce  Harlan  took no part in the decision of 
this case.

Mr . Justi ce  White , with whom Mr . Justice  Stewart  
joins, dissenting.

The majority holds today that concentrated phos-
phate shipped from an American firm in Florida to the 
Republic of Korea, which has itself solicited bids on the 
world market,1 are not “exports” within the meaning of 
the Webb-Pomerene Act, § 1, 40 Stat. 516 (1918), 15 
U. S. C. § 61. The United States supplied the funds 
which Korea used to pay for the purchases, and re-
tained limited power to control their expenditure. Korea 
was not obliged to repay the funds to the United 
States directly, but it was required to set aside proceeds 
of resale of the phosphate as “counterpart funds” to be 
spent in ways prescribed by the United States.1 2 This 
decision conforms neither to the plain meaning of the 
word “exports” nor to the underlying purposes of the 
Webb-Pomerene Act.

The statute defines “export trade” as trade in goods 
“exported, or in the course of being exported from the 
United States.” § 1, 15 U. S. C. § 61. In this case, 
more than 800,000 tons of concentrated phosphate were 
shipped directly from the association in Florida to

1 In two of the 11 transactions challenged here, the General Serv-
ices Administration solicited the bids for Korea, but neither the 
Government nor the Court finds that distinction significant.

2 These funds were used to support the Korean and American 
military establishments in Korea and to finance public works. They 
were generally available to the United States “as requested.”
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Korea. In any ordinary sense, these “goods” were “ex-
ported from the United States.” Even the AID regu-
lations refer to receiving countries as “importers” 
and to these transactions as “exports.” E. g., 22 CFR 
§ 201.42 (1968).3 And the District Court found that 
AID encouraged, or at least tolerated, bidding by Webb- 
Pomerene associations in these transactions. Nor does 
the exclusion from the definition of exports of goods sold 
“for consumption . . . within the United States,” § 1, 
15 U. S. C. § 61, discussed by the majority, have any 
application to this case. The parties have so stipu-
lated, since the phosphate was obviously to be consumed 
in Korea. And there is no contention here that purely 
domestic trade was “restrained” in any way, or that 
prices in it were “enhanced” or “depressed.”4 Given 
the clarity of the statute, there is no need to resort to 
legislative history. E. g., Unexcelled Chemical Corp. v. 
United States, 345 U. S. 59, 64 (1953).

But even the legislative history lends no support to 
the majority, and indeed leads to a contrary conclusion. 
The majority asserts that Congress thought it could in-
crease American exports by ending competition for for-
eign shipments among American firms without impairing 
domestic competition. That is correct. Congress rec-
ognized that trade in foreign nations is not ringed about 
with the antitrust restrictions which keep domestic in-
dustry competitive. Congress found foreign trusts to 
have substantial advantages over their American com-
petitors. They can offer to extend credit and fill large 
orders which no single American firm could fill; they 
can maintain staffs to keep in touch with foreign demand 

3 Indeed, even government statistics relating, to balance of pay-
ments refer to shipments such as these as “exports.” E. g., Depart-
ment of Commerce, Bureau of the Census, Statistical Abstract of the 
United States 1968, at 669, 801; 15 CFR §30.1 et seq. (1968).

4 §2, 15 U. S. C. §62.

320-583 0 - 69 - 22
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more cheaply than any single American seller; and their 
advertising and distribution costs are generally lower 
than those of separate American firms.5 Having made 
these findings, Congress concluded that American firms 
should be allowed to combine to achieve lower costs, 
lower prices, and more comprehensive and effective serv-
ice, in order to be able to compete on an equal footing 
for foreign shipments.

In a transaction such as this, where American goods 
compete with foreign goods for foreign consumption, 
Congress had no objection to the formation of American 
associations to achieve lower prices and compete with 
foreign suppliers. That such competition was involved 
here is graphically illustrated by the fact that in most 
of the Korean purchases involved in this case6 foreign 
bidders were successful in capturing at least part of the 
market, and the Government admits that foreign com-
petition was never absent. It was precisely to enable 
American firms to meet such competition that the Webb- 
Pomerene Act was passed.

Moreover, it is no kindness to the American taxpayer 
to carve out an exception forbidding the formation of 
Webb-Pomerene associations in this case, given the 
assumptions on which the Act was passed. Congress 
specifically discussed phosphate as a commodity where 
American associations were necessary in order to achieve 
the savings and organization which would enable them 
to compete with foreign cartels in price and service.7

5 See, e. g., S. Rep. No. 1056, 64th Cong., 2d Sess. (1917); H. R. 
Rep. No. 1118, 64th Cong., 1st Sess. (1916); Hearings on H. R. 
17350 before the Senate Committee on Interstate Commerce, 64th 
Cong., 2d Sess, 44 (1917).

6 Thirteen phosphate purchases were made by Korea, of which 
the Govermnent challenges only the 11 to which the AID regulations 
apply. In those transactions alone, foreign bidders captured 18% 
of the business.

7 56 Cong. Rec. 110-111 (remarks of Senator Kellogg).



U. S. v. PHOSPHATE EXPORT ASSN. 213

199 Whit e , J., dissenting.

Without Webb-Pomerene associations, Congress con-
cluded that American firms could not underbid their 
foreign competitors. Even in this case, with the Asso-
ciation bidding, foreign cartels captured 18% of the 
business. Under the majority opinion, American tax-
payers would be paying out more American dollars to 
buy from foreign cartels goods which could have been 
obtained more cheaply from American associations em-
ploying American workers.

Congress explicitly found that Webb-Pomerene associ-
ations would lead to lower, not higher, prices in compe-
tition with foreign suppliers. It was on this basis that 
joint efforts by American companies in the export trade 
were exempted from the antitrust laws. Those charged 
with the duty faithfully to execute the laws should honor 
that exemption, not challenge it with facile assertions 
that the Act was “chauvinistic.” Certainly this Court 
is not equipped or empowered to challenge either the 
exemption or the assumptions on which it rests.

To carve out an exception from the wrord “export” 
based on this Court’s notions of sound economic policy 
is to contradict the plain words of the statute and the 
congressional judgment that American associations were 
necessary to lower prices and combat foreign competition. 
If such an exception were ever justified, it would be in 
a case where not only are Americans paying the bill, but 
also foreign competition is absent. This is not such a 
case.
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ATCHISON, TOPEKA & SANTA FE RAILWAY CO. 
et  al . v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF TEXAS.

No. 520. Decided November 25, 1968.

287 F. Supp. 354, affirmed.

5. R. Brittingham, Jr., for Atchison, Topeka & Santa 
Fe Railway Co., and Albert E. Jenner, Jr., Thomas P. 
Sullivan, William R. McDowell, Thomas L. Farmer, and 
Thomas A. Ijoose for the Texas & Pacific Railway Co. 
et ah, appellants.

Solicitor General Griswold, Assistant Attorney General 
Zimmerman, Howard E. Shapiro, and Robert W. Ginnane 
for the United States et al., and Richard Maguire and 
Gavin W. O'Brien for the Permian Basin Railroad Co., 
appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

CITY OF AUSTIN v. WEBSTER.

APPEAL FROM THE SUPREME COURT OF TEXAS.

No. 499. Decided November 25, 1968.

Appeal dismissed and certiorari denied.

James W. Wilson for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.



DECISIONS PER CURIAM. 215

393 U. S. November 25, 1968.

COLLINS v. COMMISSIONER OF INTERNAL 
REVENUE.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT.

No. 134. Decided November 25, 1968.

Certiorari granted; 388 F. 2d 353, vacated and remanded.

Donald P. Moyers for petitioner.
Solicitor General Griswold, Assistant Attorney General 

Rogovin, Jonathan S. Cohen, and Robert J. Campbell 
for respondent.

Per  Curiam .
The petition for a writ of certiorari is granted, the judg-

ment is vacated and the case is remanded to the Court of 
Appeals for further consideration in light of the opinion 
of the Supreme Court of Oklahoma in Collins v. Okla-
homa Tax Comm’n, 446 P. 2d 290.

ARTHUR v. VIRGINIA.

APPEAL FROM THE SUPREME COURT OF APPEALS OF VIRGINIA.

No. 501. Decided November 25, 1968.

Appeal dismissed and certiorari denied.

Wm. Rosenberger, Jr., for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

Mr . Justice  Douglas  is of the opinion that probable 
jurisdiction should be noted.
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November 25, 1968. 393 U.S.

FARBENFABRIKEN BAYER A. G. v. 
UNITED STATES.

APPEAL FR0M THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA.

No. 504. Decided November 25, 1968.

Appeal dismissed.

Allen F. Maulsby, Arnold M. Lerman, Max 0.
Truitt, Jr., and Daniel K. Mayers for appellant.

Solicitor General Griswold for the United States.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed.

GREEN v. TURNER, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT.

No. 88, Mise. Decided November 25, 1968.

Certiorari granted; vacated and remanded.

Phil L. Hansen, Attorney General of Utah, for 
respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis 

and the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Court of Appeals for further consideration in light of 
Garrison v. Patterson, 391 U. S. 464.
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November 25, 1968.393 U. S.

STAMLER et  al . v. WILLIS et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS.

No. 478. Decided November 25, 1968*

287 F. Supp. 734, appeals dismissed.

Albert E. Jenner, Jr., Thomas P. Sullivan, and Arthur 
Kinoy for appellants in No. 478. Mr. Jenner for appel-
lant in No. 479.

Solicitor General Griswold, Assistant Attorney General 
Yeagley, Kevin T. Maroney, and Lee B. Anderson for 
appellees in both cases.

Briefs of amici curiae were filed by Jack G. Day and 
Melvin L. Wulf for the American Civil Liberties Union, 
and by Vern Countryman, Robert F. Drinan, Clark Byse, 
David F. Cavers, George T. Frampton, and Ira M. Hey-
man for certain law school deans and professors.

Per  Curiam .
The motion to dismiss is granted and the appeals are 

dismissed.

Mr . Just ice  Black , Mr . Just ice  Douglas , and Mr . 
Justi ce  Harlan  are of the opinion that further consider-
ation of the question of jurisdiction should be postponed 
to the hearing of the cases on the merits and that the 
cases should be set for oral argument.

Mr . Just ice  Marshall  took no part in the considera-
tion or decision of these cases.

*Together with No. 479, Cohen v. Willis et al., also on appeal 
from the same court.
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December 9, 1968. 393 U. S.

PALMIERI v. FLORIDA.

CERTIORARI TO THE SUPREME COURT OF FLORIDA.

No. 131. Argued November 20, 1968.—Decided December 9, 1968.

198 So. 2d 633, dismissed.

Phillip Goldman, by appointment of the Court, 392 
U. S. 920, argued the cause and filed a brief for petitioner.

Howard Mendelow, Assistant Attorney General of 
Florida, argued the cause for respondent. With him on 
the brief were Earl Faircloth, Attorney General, and 
Edward Cowart, Assistant Attorney General.

Per  Curiam .
The petitioner was convicted of robbery in the Crim-

inal Court of Dade County, Florida, and the judgment of 
conviction was affirmed by the District Court of Appeal, 
189 So. 2d 512, and the Supreme Court of Florida, 198 So. 
2d 633. We granted certiorari because the case appeared 
to present a substantial constitutional question concern-
ing the admissibility at trial of “lineup” identifications 
made after the petitioner was arrested without probable 
cause for the sole purpose of gathering evidence against 
him. 391 U. S. 934. However, upon the complete re-
view of the record that has now become possible, and in 
the light of oral argument by able and conscientious 
counsel, it has become evident that the legality of the 
petitioner’s arrest was not at issue in the Florida appel-
late courts, and is not challenged here. Accordingly, the 
writ is dismissed as improvidently granted.

It is so ordered.
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393 U. S. December 9, 1968.

STILES v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT.

No. 74. Argued November 20, 1968.—Decided December 9, 1968.

Certiorari dismissed.

Charles J. Rogers, Jr., by appointment of the Court, 
post, p. 813, argued the cause and filed a brief for 
petitioner.

Solicitor General Griswold argued the cause for the 
United States. With him on the brief were Assistant 
Attorney General Vinson, Jerome M. Feit, and Lawrence 
P. Cohen.

Per  Curiam .
The writ of certiorari is dismissed as improvidently 

granted.
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December 9, 1968. 393 U.S.

SHAW v. GARRISON et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF LOUISIANA.

No. 579. Decided December 9, 1968.

Affirmed.

Herve Racivitch for appellant.
Eberhard P. Deutsch and René H. Himel, Jr., for 

appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

The  Chief  Justice  took no part in the consideration 
or decision of this case.

LANDRY et  al . v. BOYLE, CHIEF JUDGE, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ILLINOIS.

No. 659. Decided December 9, 1968.

280 F. Supp. 938, appeal dismissed.

Robert L. Tucker, R. Eugene Pincham, Jean F. Wil-
liams, Leonard Karlin, William M. Kunstler, and Arthur 
Kinoy for appellants.

Per  Curiam .
The appeal is dismissed for failure to comply with 

Rule 13 (1).
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393 U. S. December 9, 1968.

MOORE v. OHIO.

APPEAL FROM THE SUPREME COURT OF OHIO.

No. 423, Mise. Decided December 9, 1968.

Appeal dismissed and certiorari denied.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

CROSS v. ILLINOIS.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 747, Mise. Decided December 9, 1968.

40 Ill. 2d 85, 237 N. E. 2d 437, appeal dismissed and certiorari 
denied.

John Unger for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.
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December 9, 196S. 393 U. S.

SOUTH CAROLINA STATE BOARD OF EDUCA-
TION ET AL. V. BROWN ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF SOUTH CAROLINA.

No. 553. Decided December 9, 1968*

Affirmed.

Daniel R. McLeod, Attorney General of South Caro-
lina, and D. W. Robinson for appellants in No. 553. 
J. C. Long for appellants in No. 563.

Solicitor General Griswold and Assistant Attorney 
General Pollak for appellee United States in both cases.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

*Together with No. 563, Cribb et al. v. Brown et al., also on appeal 
from the same court.
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Syllabus.

FEDERAL TRADE COMMISSION v. 
TEXACO INC. et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 24. Argued November 13, 1968.—Decided December 16, 1968.

Respondent Texaco Inc., one of the country’s largest petroleum com-
panies, made an agreement with respondent Goodrich to promote 
the sale of Goodrich tires, batteries, and accessories (TBA) to 
Texaco’s service station dealers. The Federal Trade Commission 
(FTC) in this proceeding and two related proceedings, each of 
which involved a major oil company and a major tire manufacturer, 
challenged the sales-commission arrangements as an unfair method 
of competition in violation of § 5 of the Federal Trade Commission 
Act. Relying on this Court’s decision upholding invalidation of 
such an arrangement in one of these cases, Atlantic Refining Co. 
v. FTC, 381 U. S. 357 (1965), the FTC on remand reaffirmed its 
conclusion that the Texaco-Goodrich arrangement violated § 5 of 
the Act. The Court of Appeals reversed on the ground that the 
evidence did not support the FTC’s conclusions. Respondents 
contend, inter alia, that the absence here of “overt economic prac-
tices” distinguishes this case from Atlantic. Held:

1. The FTC’s determinations of “unfair methods of competition” 
under § 5 of the Act are entitled to great weight. Pp. 225-226.

2. Texaco, as the record clearly shows and respondents do not 
dispute, holds dominant economic power over its dealers. Pp. 
226-227.

3. The sales-commission system for marketing TBA is inherently 
coercive, and, despite the absence here of the kind of overtly co-
ercive acts shown in Atlantic, Texaco exerted its dominant eco-
nomic power over its dealers. Pp. 228-229.

4. The FTC correctly determined that the Texaco-Goodrich 
arrangement adversely affected competition in marketing TBA, 
the TBA manufacturer having purchased the oil company’s eco-
nomic power and used it as a partial substitute for competitive 
merit in gaining a major share of the substantial TBA market. 
Pp. 229-231.

127 U. S. App. D. C. 349, 383 F. 2d 942, reversed and remanded.
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Daniel M. Friedman argued the cause for petitioner. 
On the brief were Solicitor General Griswold, Assistant 
Attorney General Turner, Lawrence G. Wallace, James 
Mcl. Henderson, and Alvin L. Berman.

Milton Handler and Edgar E. Barton argued the cause 
for respondents. With them on the brief were Stanley 
D. Robinson and Macdonald Flinn.

Mr . Justi ce  Black  delivered the opinion of the Court.
The question presented by this case is whether the 

FTC was warranted in finding that it was an unfair 
method of competition in violation of § 5 of the Federal 
Trade Commission Act, 38 Stat. 719, as amended, 15 
U. S. C. § 45, for respondent Texaco to undertake to 
induce its service station dealers to purchase Goodrich 
tires, batteries, and accessories (hereafter referred to 
as TBA) in return for a commission paid by Goodrich 
to Texaco. In three related proceedings instituted in 
1961, the Commission challenged the sales-commission 
method of distributing TBA and in each case named 
as a respondent a major oil company and a major tire 
manufacturer. After extensive hearings, the Commis-
sion concluded that each of the arrangements consti-
tuted an unfair method of competition and ordered 
each tire company and each oil company to refrain from 
entering into any such commission arrangements. In 
one of these cases, Atlantic Refining Co. v. FTC, 381 
U. S. 357 (1965), this Court affirmed the decision of 
the Court of Appeals for the Seventh Circuit sustaining 
the Commission’s order against Atlantic Refining Com-
pany and the Goodyear Tire & Rubber Company. In 
a second case, Shell Oil Co. v. FTC, 360 F. 2d 470, 
cert, denied, 385 U. S. 1002, the Court of Appeals 
for the Fifth Circuit, following this Court’s decision in 
Atlantic, sustained the Commission’s order against the 
Shell Oil Company and the Firestone Tire & Rubber 
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Company. In contrast to the decisions of these two 
Courts of Appeals, the Court of Appeals for the District 
of Columbia Circuit set aside the Commission’s order in 
this, the third of the three cases, involving respondents 
Goodrich and Texaco. 118 U. S. App. D. C. 366, 336 
F. 2d 754 (1964).1 The Commission petitioned this 
Court for review and, one week following our Atlantic 
decision, we granted certiorari and remanded for further 
consideration in light of that opinion. 381 U. S. 739 
(1965). The Commission, on remand, reaffirmed its 
conclusion that the Texaco-Goodrich arrangement, like 
that involved in the other two cases, violated § 5 of 
the Federal Trade Commission Act. The Court of 
Appeals for the District of Columbia Circuit again 
reversed, this time holding that the Commission had 
failed to establish that Texaco had exercised its dominant 
economic power over its dealers or that the Texaco- 
Goodrich arrangement had an adverse effect on compe-
tition. 127 U. S. App. D. C. 349, 383 F. 2d 942. We 
granted certiorari to determine whether the court below 
had correctly applied the principles of our Atlantic 
decision. 390 U. S. 979.

Congress enacted § 5 of the Federal Trade Commission 
Act to combat in their incipiency trade practices that 
exhibit a strong potential for stifling competition. In 
large measure the task of defining “unfair methods of 
competition” was left to the Commission. The legisla-
tive history shows that Congress concluded that the best 
check on unfair competition would be “an administrative

1 The sales-commission arrangement between Texaco and the Fire-
stone Tire & Rubber Company was also the subject of Commission 
action. Firestone is not a respondent in this action, however, since 
it is already subject to a final order of the Commission prohibiting 
its use of a sales-commission plan with any oil company. See Shell 
Oil Co. v. FTC, 360 F. 2d 470, 474 (C. A. 5th Cir.), cert, denied, 
385 U. S. 1002.
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body of practical men . . . who will be able to apply the 
rule enacted by Congress to particular business situations, 
so as to eradicate evils with the least risk of interfering 
with legitimate business operations.” H. R. Conf. Rep. 
No. 1142, 63d Cong., 2d Sess., 19. Atlantic Refining Co. 
n . FTC, 381 U. S. 357, 367. While the ultimate responsi-
bility for the construction of this statute rests with the 
courts, we have held on many occasions that the deter-
minations of the Commission, an expert body charged 
with the practical application of the statute, are entitled 
to great weight. FTC v. Motion Picture Advertising 
Serv. Co., 344 U. S. 392, 396 (1953); FTC v. Cement 
Institute, 333 U. S. 683, 720 (1948). This is especially 
true here, where the Commission has had occasion in three 
related proceedings to study and assess the effects on 
competition of the sales-commission arrangement for 
marketing TBA. With this in mind, we turn to the 
facts of this case.

The Commission and the respondents agree that the 
Texaco-Goodrich arrangement for marketing TBA will 
fall under the rationale of our Atlantic decision if the 
Commission was correct in its three ultimate conclusions 
(1) that Texaco has dominant economic power over its 
dealers; (2) that Texaco exercises that power over its 
dealers in fulfilling its agreement to promote and sponsor 
Goodrich products; and (3) that anticompetitive effects 
result from the exercise of that power.

That Texaco holds dominant economic power over its 
dealers is clearly shown by the record in this case. In 
fact, respondents do not contest the conclusion of the 
Court of Appeals below and the Court of Appeals for the 
Fifth Circuit in Shell that such power is “inherent in the 
structure and economics of the petroleum distribution 
system.” 127 U. S. App. D. C. 349, 353, 383 F. 2d 942, 
946; 360 F. 2d 470, 481 (C. A. 5th Cir.). Nearly 40% 
of the Texaco dealers lease their stations from Texaco.
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These dealers typically hold a one-year lease on their 
stations, and these leases are subject to termination at 
the end of any year on 10 days’ notice. At any time 
during the year a man’s lease on his service station may 
be immediately terminated by Texaco without advance 
notice if in Texaco’s judgment any of the “housekeeping” 
provisions of the lease, relating to the use and appearance 
of the station, are not fulfilled. The contract under 
which Texaco dealers receive their vital supply of gasoline 
and other petroleum products also runs from year to year 
and is terminable on 30 days’ notice under Texaco’s stand-
ard form contract. The average dealer is a man of lim-
ited means who has what is for him a sizable investment 
in his station. He stands to lose much if he incurs the ill 
will of Texaco. As Judge Wisdom wrote in Shell, “A 
man operating a gas station is bound to be overawed by 
the great corporation that is his supplier, his banker, and 
his landlord.” 360 F. 2d 470, 487.

It is against the background of this dominant economic 
power over the dealers that the sales-commission arrange-
ment must be viewed. The Texaco-Goodrich agreement 
provides that Goodrich will pay Texaco a commission of 
10% on all purchases by Texaco retail service station 
dealers of Goodrich TBA. In return, Texaco agrees to 
“promote the sale of Goodrich products” to Texaco deal-
ers. During the five-year period studied by the Com-
mission (1952-1956) $245,000,000 of the Goodrich and 
Firestone TBA sponsored by Texaco was purchased by 
Texaco dealers, for which Texaco received almost 
$22,000,000 in retail and wholesale commissions. Evi-
dence before the Commission showed that Texaco carried 
out its agreement to promote Goodrich products through 
constantly reminding its dealers of Texaco’s desire that 
they stock and sell the sponsored Goodrich TBA. 
Texaco emphasizes the importance of TBA and the 
recommended brands as early as its initial interview

320-583 0 - 69 - 23
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with a prospective dealer and repeats its recommenda-
tion through a steady flow of campaign materials uti-
lizing Goodrich products. Texaco salesmen, the primary 
link between Texaco and the dealers, promote Goodrich 
products in their day-to-day contact with the Texaco 
dealers. The evaluation of a dealer’s station by the 
Texaco salesman is often an important factor in deter-
mining whether a dealer’s contract or lease with Texaco 
will be renewed. Thus the Texaco salesmen, whose 
favorable opinion is so important to every dealer, are 
the key men in the promotion of Goodrich products, 
and on occasion accompany the Goodrich salesmen in 
their calls on the dealers. Finally, Texaco receives regu-
lar reports on the amount of sponsored TBA purchased 
by each dealer. Respondents contend, however, that 
these reports are used only for maintaining Texaco’s 
accounts with Goodrich and not for policing dealer 
purchases.

Respondents urge that the facts of this case are funda-
mentally different from those involved in Atlantic be-
cause of the presence there, and the absence here, of 
“overt coercive practices” designed to force the deal-
ers to purchase the sponsored brand of TBA. We agree, 
as the Government concedes, that the evidence in this 
case regarding coercive practices is considerably less sub-
stantial than the evidence presented in Atlantic. The 
Atlantic record contained direct evidence of dealers 
threatened with cancellation of their leases, the setting 
of dealer quotas for purchase of certain amounts of spon-
sored TBA, the requirement that dealers purchase TBA 
from single assigned supply points, refusals by Atlantic 
to honor credit card charges for nonsponsored TBA, and 
policing of Atlantic dealers by “phantom inspectors.” 
While the evidence in the present case fails to establish 
the kind of overt coercive acts shown in Atlantic, we 
think it clear nonetheless that Texaco’s dominant eco-



FTC V. TEXACO. 229

223 Opinion of the Court.

nomic power was used in a manner which tended to fore-
close competition in the marketing of TBA. The sales- 
commission system for marketing TBA is inherently 
coercive. A service station dealer whose very livelihood 
depends upon the continuing good favor of a major oil 
company is constantly aware of the oil company’s desire 
that he stock and sell the recommended brand of TBA. 
Through the constant reminder of the Texaco salesman, 
through demonstration projects and promotional ma-
terials, through all of the dealer’s contacts writh Texaco, 
he learns the lesson that Texaco wants him to purchase 
for his station the brand of TBA which pays Texaco 
10% on every retail item the dealer buys. With the 
dealer’s supply of gasoline, his lease on his station, and 
his Texaco identification subject to continuing review, we 
think it flies in the face of common sense to say, as 
Texaco asserts, that the dealer is “perfectly free” to reject 
Texaco’s chosen brand of TBA. Equally applicable here 
is this Court’s judgment in Atlantic that “[i]t is difficult 
to escape the conclusion that there would have been little 
point in paying substantial commissions to oil companies 
were it not for their ability to exert power over their 
wholesalers and dealers.” 381 U. S., at 376.

We are similarly convinced that the Commission was 
correct in determining that this arrangement has an 
adverse effect on competition in the marketing of TBA. 
Service stations play an increasingly important role in the 
marketing of tires, batteries, and other automotive acces-
sories. With five major companies supplying virtually 
all of the tires that come with new cars, only in the 
replacement market can the smaller companies hope to 
compete. Ideally, each service station dealer would 
stock the brands of TBA that in his judgment were most 
favored by customers for price and quality. To the 
extent that dealers are induced to select the sponsored 
brand in order to maintain the good favor of the oil
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company upon which they are dependent, the operation 
of the competitive market is adversely affected. As we 
noted in Atlantic, the essential anticompetitive vice of 
such an arrangement is “the utilization of economic power 
in one market to curtail competition in another.” 381 
U. S. 357, 369. Here the TBA manufacturer has pur-
chased the oil company’s economic power and used it as 
a partial substitute for competitive merit in gaining a 
major share of the TBA market.2 The nonsponsored 
brands do not compete on the even terms of price and 
quality competition; they must overcome, in addition, 
the influence of the dominant oil company that has been 
paid to induce its dealers to buy the recommended brand. 
While the success of this arrangement in foreclosing 
competitors from the TBA market has not matched that 
of the direct coercion employed by Atlantic, we feel 
that the anticompetitive tendencies of such a system 
are clear, and that the Commission was properly ful-
filling the task that Congress assigned it in halting this 
practice in its incipiency. The Commission is not re-
quired to show that a practice it condemns has totally 
eliminated competition in the relevant market. It is 
enough that the Commission found that the practice in 
question unfairly burdened competition for a not insig-
nificant volume of commerce. International Salt Co. v. 
United States, 332 U. S. 392 (1947); United States v. 
Loew’s, Inc., 371 U. S. 38, 45, n. 4 (1962); Atlantic 
Refining Co. v. FTC, 381 U. S. 357, 371 (1965).

The Commission was justified in concluding that more 
than an insubstantial amount of commerce was involved.

2 The Commission’s conclusion that under a sales-commission plan, 
a dealer would not make his choice solely on the basis of competi-
tive merit was bolstered by the testimony of 31 sellers of competing, 
nonsponsored TBA that they were unable to sell to particular Texaco 
stations because of the dealers’ concern that Texaco would disap-
prove of their purchase of nonsponsored products.
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Texaco is one of the Nation’s largest petroleum com-
panies. It sells its products to approximately 30,000 
service stations, or about 16.5 % of all service stations in 
the United States. The volume of sponsored TBA pur-
chased by Texaco dealers in the five-year period 1952- 
1956 was $245,000,000., almost five times the amount 
involved in the Atlantic case.

For the reasons stated above, we reverse the judgment 
below and remand to the Court of Appeals for enforce-
ment of the Commission’s order with the exception of 
paragraphs five and six of the order against Texaco, the 
setting aside of which by the Court of Appeals the Gov-
ernment does not contest.

Reversed and remanded.

Mr . Justice  Harlan , concurring.
I join the Court’s opinion, with the following state-

ment. To the extent that my action in joining today’s 
opinion is inconsistent with my action in joining my 
Brother Stew art ’s dissent in Atlantic Refining Co. v. 
FTC, 381 U. S. 357, 377 (1965), candor compels me to 
say that further reflection has convinced me that the 
portions of the Commission’s order which the Court today 
sustains were within the authority granted to the Com-
mission under § 5 of the Federal Trade Commission Act.

Mr . Just ice  Stew art , dissenting.
We are told today that “[t]he sales-commission system 

for marketing TBA is inherently coercive.” If that is 
so, then the Court went to a good deal of unnecessary 
trouble in Atlantic Refining Co. v. FTC, 381 U. S. 357, 
368, to establish that Atlantic “not only exerted the 
persuasion that is a natural incident of its economic 
power, but coupled with it direct and overt threats of 
reprisal . . . .”
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The Court acknowledges that “the evidence in this 
case regarding coercive practices is considerably less sub-
stantial than the evidence presented in Atlantic.” But 
that is an understatement. For the fact is that in this 
case the Court of Appeals was totally unable to “find 
that Texaco used its controlling economic power to 
compel its dealers to purchase sponsored TBA.” 127 
U. S. App. D. C. 349, 356, 383 F. 2d 942, 949. That is 
why this Court must perforce create today’s per se rule 
of “inherent” coercion.

For the reasons set out at some length in my separate 
opinion in Atlantic, supra, at 377, I cannot agree to any 
such per se rule. Accordingly, I would affirm the judg-
ment of the Court of Appeals.
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OESTEREICH v. SELECTIVE SERVICE SYSTEM 
LOCAL BOARD NO. 11, CHEYENNE, 

WYOMING, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT.

No. 46. Argued October 24, 1968.—Decided December 16, 1968.

Petitioner, a theological student preparing for the ministry, was clas-
sified IV-D by his Selective Service Board in accordance with 
§ 6 (g) of the Selective Service Act, which provides that “students 
preparing for the ministry” in qualified schools “shall be exempt 
from training and service” under the Act. He returned his regis-
tration certificate “for the sole purpose of expressing dissent from 
the participation by the United States in the war in Vietnam.” 
His Board then declared him delinquent for failure (1) to have 
his registration certificate in his possession and (2) to provide 
the Board with notice of his local status, and changed his classi-
fication to I-A. Petitioner took an administrative appeal and 
lost, and was ordered to report for induction. He sued to restrain 
his induction, but the District Court dismissed the complaint and 
the Court of Appeals affirmed, in part on the basis of § 10 (b) (3) 
of the Military Selective Service Act of 1967, which states that 
there shall be no pre-induction judicial review “of the classification 
or processing of any registrant,” judicial review being limited to a 
defense in a criminal prosecution or to habeas corpus after induc-
tion. Held: Pre-induction judicial review is not precluded in 
this case. Pp. 235-239.

(a) There is no legislative authority to deny an unequivocal 
statutory exemption to a registrant who has qualified for one 
because of conduct or activities unrelated to the merits of granting 
or continuing the exemption, and delinquency proceedings cannot 
be used for that purpose. Pp. 236-237.

(b) Section 10 (b)(3) cannot be construed to impair the clear 
mandate of § 6 (g) governing the exemption for theological 
students. P. 238.

390 F. 2d 100, reversed and remanded.

Melvin L. Wulf argued the cause for petitioner. With 
him on the brief were Alan H. Levine, John Griffiths,
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Marvin M. Karpatkin, Eleanor Holmes Norton, and 
William F. Reynard.

Solicitor General Griswold argued the cause for 
respondents. With him on the brief were Assistant At-
torney General Weisl, Francis X. Beytagh, Jr., Morton 
Hollander, and Robert V. Zener.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

Petitioner is enrolled as a student at a theological 
school preparing for the ministry and was accordingly 
classified as IV-D by the Selective Service Board. Sec-
tion 6 (g) of the Selective Service Act, 62 Stat. 611, 
as amended, now § 6 (g) of the Military Selective Serv-
ice Act of 1967 (see 81 Stat. 100, § 1 (a)), 50 U. S. C. 
App. § 456 (g), gives such students exemption from train-
ing and service under the Act.1 He returned his registra-
tion certificate to the Government, according to the com-
plaint in the present action, “for the sole purpose of 
expressing dissent from the participation by the United 
States in the war in Vietnam.” Shortly thereafter his 
Board declared him delinquent (1) for failure to have 
the registration certificate in his possession,1 2 and (2) for

1 Section 6 (g) reads as follows:
“Regular or duly ordained ministers of religion, as defined in 

this title, and students preparing for the ministry under the direc-
tion of recognized churches or religious organizations, who are 
satisfactorily pursuing full-time courses of instruction in recognized 
theological or divinity schools, or who are satisfactorily pursuing 
full-time courses of instruction leading to their entrance into recog-
nized theological or divinity schools in which they have been pre-
enrolled, shall be exempt from training and service (but not from 
registration) under this title.”

2 Section 1617.1 of the Selective Service System Regulations re-
quires a registrant to have the certificate in his personal possession 
at all times (32 CFR § 1617.1), and § 1642.4, 32 CFR § 1642.4 (a), 
provides that whenever a registrant fails to perform “any duty”
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failure to provide the Board with notice of his local 
status. The Board thereupon changed his IV-D classi-
fication to I-A. He took an administrative appeal and 
lost and was ordered to report for induction.

At that point he brought suit to restrain his induction. 
The District Court dismissed the complaint, 280 F. Supp. 
78, and the Court of Appeals affirmed. 390 F. 2d 100. 
The case is here on a petition for a writ of certiorari 
which we granted. 391 U. S. 912.

As noted, § 6 (g) of the Act states that “students pre-
paring for the ministry” in qualified schools “shall be 
exempt from training and service” under the Act.* 3 
Equally unambiguous is §10 (b)(3) of the Military 
Selective Service Act of 1967, 81 Stat. 104, which pro-
vides that there shall be no pre-induction judicial review 
“of the classification or processing of any registrant,” 4 
judicial review being limited to a defense in a criminal 
prosecution or, as the Government concedes, to habeas 
corpus after induction.5 See Estep v. United States, 327

required of him. (apart from the duty to obey an order to report 
for induction) the Board may declare him to be “a delinquent.”

3 The United States admits for purposes of the present proceeding 
by its motion to dismiss that petitioner satisfies the requirements of 
the exemption provided by § 6 (g).

4 Section 10 (b)(3) reads in pertinent part as follows:
“No judicial review shall be made of the classification or processing 

of any registrant by local boards, appeal boards, or the President, 
except as a defense to a criminal prosecution instituted under sec-
tion 12 of this title, after the registrant has responded either affirma-
tively or negatively to an order to report for induction, or for 
civilian work in the case of a registrant determined to be opposed 
to participation in war in any form: Provided, That such review 
shall go to the question of the jurisdiction herein reserved to local 
boards, appeal boards, and the President only when there is no 
basis in fact for the classification assigned to such registrant.”

5 See S. Rep. No. 209, 90th Cong., 1st Sess., 10, where it is stated: 
“A registrant who presents himself for induction may challenge his 
classification by seeking a writ of habeas corpus after his induction. 
If the registrant does not submit to induction, he may raise as a
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U. S. 114, 123-125; Eagles v. Samuels, 329 U. S. 304; 
Witmer v. United States, 348 U. S. 375, 377. If we 
assume, as we must for present purposes, that petitioner 
is entitled to a statutory exemption as a divinity student, 
by what authority can the Board withhold it or withdraw 
it and make him a delinquent?

In 1967 Congress added a provision concerning the im-
mediate service of members of a “prime age group” after 
expiration of their deferment, stating that they were the 
first to be inducted “after delinquents and volunteers.” 
50 U. S. C. App. §456 (h)(1) (1964 ed, Supp. III). 
Congress has also made criminal the knowing failure or 
neglect to perform any duty prescribed by the rules or 
regulations of the Selective Service System. 50 U. S. C. 
App. § 462 (a) (1964 ed., Supp. III). But Congress did

defense to a criminal prosecution the issue of the legality of the 
classification.”

In Falbo v. United States, 320 U. S. 549, a Jehovah’s Witness 
had been given conscientious objector status and ordered to report 
to a domestic camp for civilian work in lieu of military service. In 
defense to a criminal prosecution for disobeying that order, he 
argued that his local board had wrongly classified him by denying 
him an exemption as a minister. Without deciding whether Con-
gress envisaged judicial review of such classifications, we held that 
a registrant could not challenge his classification without first ex-
hausting his administrative remedies by reporting, and being 
accepted, for induction. Because he might still have been rejected 
at the civilian camp for mental or physical disabilities, Falbo had 
omitted a “necessary intermediate step in a united and continuous 
process designed to raise an army speedily and efficiently.” Id., at 
553. In Estep v. United States, ‘¿‘2.1 U. S. 114, petitioners were Jeho-
vah’s Witnesses like Falbo who had been denied ministerial exemp-
tions and who challenged that classification in defense to a criminal 
prosecution for refusing induction. In their case, however, they 
had exhausted their administrative remedies by reporting, and being 
accepted, for service, before then refusing to submit to induction. 
We found nothing in the 1940 Act to preclude judicial review of 
selective service classifications in defense to a criminal prosecution 
for refusing induction.
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not define delinquency; nor did it provide any standards 
for its definition by the Selective Service System. Yet 
Selective Service, as we have noted,6 has promulgated 
regulations governing delinquency and uses them to de-
prive registrants of their statutory exemption, because of 
various activities and conduct and without any regard to 
the exemptions provided by law.

We can find no authorization for that use of delin-
quency. Even if Congress had authorized the Boards 
to revoke statutory exemptions by means of delinquency 
classifications, serious questions would arise if Congress 
were silent and did not prescribe standards to govern the 
Boards’ actions. There is no suggestion in the legislative 
history that, when Congress has granted an exemption 
and a registrant meets its terms and conditions, a Board 
can nonetheless withhold it from him for activities or con-
duct not material to the grant or withdrawal of the 
exemption. So to hold would make the Boards free-
wheeling agencies meting out their brand of justice in a 
vindictive manner.

Once a person registers and qualifies for a statutory 
exemption, we find no legislative authority to deprive 
him of that exemption because of conduct or activities 
unrelated to the merits of granting or continuing that 
exemption. The Solicitor General confesses error on the 
use by Selective Service of delinquency proceedings for 
that purpose.

We deal with conduct of a local Board that is basically 
lawless. It is no different in constitutional implications 
from a case where induction of an ordained minister or 
other clearly exempt person is ordered (a) to retaliate 
against the person because of his political views or (b) to 
bear down on him for his religious views or his racial 
attitudes or (c) to get him out of town so that the amor-
ous interests of a Board member might be better served.

Supra, at n. 2.
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See Townsend v. Zimmerman, 237 F. 2d 376. In such in-
stances, as in the present one, there is no exercise of 
discretion by a Board in evaluating evidence and in deter-
mining whether a claimed exemption is deserved. The 
case we decide today involves a clear departure by the 
Board from its statutory mandate. To hold that a 
person deprived of his statutory exemption in such a 
blatantly lawless manner must either be inducted and 
raise his protest through habeas corpus or defy induc-
tion and defend his refusal in a criminal prosecution is 
to construe the Act with unnecessary harshness. As the 
Solicitor General suggests, such literalness does violence 
to the clear mandate of § 6 (g) governing the exemption. 
Our construction leaves § 10(b)(3) unimpaired in the 
normal operations of the Act.

No one, we believe, suggests that § 10 (b)(3) can sus-
tain a literal reading. For while it purports on its face 
to suspend the writ of habeas corpus as a vehicle for 
reviewing a criminal conviction under the Act, everyone 
agrees that such was not its intent. Examples are legion 
where literalness in statutory language is out of harmony 
either with constitutional requirements, United States v. 
Rumely, 345 U. S. 41, or with an Act taken as an organic 
whole. Clark v. Uebersee Finanz-Korp., 332 U. S. 480, 
488-489. We think § 10 (b)(3) and § 6 (g) are another 
illustration; and the Solicitor General agrees. Since the 
exemption granted divinity students is plain and un-
equivocal and in no way contested here,7 and since the 
scope of the statutory delinquency concept is not broad 
enough to sustain a revocation of what Congress has

7 We would have a somewhat different problem were the contest 
over, say, the quantum of evidence necessary to sustain a Board’s 
classification. Then we would not be able to say that it was plain 
on the record and on the face of the Act that an exemption had 
been granted and there would therefore be no clash between 
§ 10 (b) (3) and another explicit provision of the Act.
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granted as a statutory right, or sufficiently buttressed by 
legislative standards, we conclude that pre-induction 
judicial review is not precluded in cases of this type.

We accordingly reverse the judgment and remand the 
case to the District Court where petitioner must have the 
opportunity to prove the facts alleged and also to demon-
strate that he meets the jurisdictional requirements of 
28 U. S. C. § 1331.

Reversed.

Mr . Just ice  Harlan , concurring in the result.
I concur in the holding that pre-induction review is 

available in this case, but I reach this conclusion by 
means of a somewhat different analysis from that con-
tained in the opinion of my Brother Douglas .

At the outset, I think it is important to state what 
this case does and does not involve. Petitioner does not 
contend that the Selective Service System has improperly 
resolved factual questions, or wrongfully exercised its 
discretion, or even that it has acted without any “basis 
in fact,” as that phrase is commonly used in this area 
of law. See Estep v. United States, 327 U. S. 114, 122- 
123 (1946); ante, at 238, n. 7. He asserts, rather, that 
the procedure pursuant to which he was reclassified and 
ordered to report for induction—a procedure plainly 
mandated by the System’s self-promulgated published 
regulations, 32 CFR, pt. 1642—is unlawful. Specifi-
cally, he asserts that the delinquency reclassification 
scheme is not authorized by any statute, that it is incon-
sistent with his statutory exemption as a ministerial 
student, 50 U. S. C. App. § 456 (g), and that, whether or 
not approved by Congress, the regulations are facially 
unconstitutional.1

1 Petitioner makes several other arguments which I do not find 
necessary to discuss.
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The pivotal language of § 10 (b)(3), for present pur-
poses, is the statute’s proscription of pre-induction judi-
cial review “of the classification or processing of any 
registrant . . . .” I take the phrase “classification or 
processing” to encompass the numerous discretionary, 
factual, and mixed law-fact determinations which a 
Selective Service Board must make prior to issuing an 
order to report for induction. I do not understand that 
phrase to prohibit review of a claim, such as that made 
here by petitioner, that the very statutes or regulations 
which the Board administers are facially invalid.

“Classification is the key to selection,” 32 CFR 
§ 1622.1 (b), and among a local Board’s most important 
functions is “to decide, subject to appeal, the class in 
which each registrant shall be placed.” 32 CFR 
§ 1622.1 (c). Classification is a highly individualized 
process, in which a Board must consider all pertinent 
information presented to it. Ibid. Thus, a Board may 
be required to determine, on a conflicting record, whether 
a registrant is conscientiously opposed to participation 
in war in any form, 32 CFR § 1622.14, or whether the 
registrant’s deferment “is in the national interest and of 
paramount importance to our national security . . . .” 
32 CFR § 1622.20. A Board also exercises considerable 
discretion in the processing of registrants—for example, 
in securing information relevant to classification, 32 CFR 
§§ 1621.9-1621.15, scheduling of physical examinations, 
32 CFR, pt. 1628, and scheduling and postponement of 
induction itself, 32 CFR, pt. 1632.

Congress’ decision to defer judicial review of such 
decisions by the Selective Service Boards until after 
induction was, I believe, responsive to two major con-
siderations. First, because these determinations are of 
an individualized and discretionary nature, a reviewing 
court must often examine Board records and other docu-
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mentary evidence, hear testimony, and resolve contro-
versies on a sizable record. Even though the scope of 
judicial review is narrow, see Estep v. United States, 
supra, at 122-123, this cannot be done quickly. To stay 
induction pending such review would work havoc with 
the orderly processing of registrants into the Nation’s 
armed forces. See 113 Cong. Rec. 15426 (Senator Rus-
sell) ; cf. Estep v. United States, supra, at 137 (Mr. 
Justice Frankfurter, concurring in the result).

Second, the registrant has been afforded, prior to his 
induction, the opportunity for a hearing and admin-
istrative appeals within the Selective Service System. 
32 CFR, pts. 1624-1627. It is properly presumed that 
a registrant’s Board has fully considered all relevant 
information presented to it, and that it has classified 
and processed him regularly, and in accordance with the 
applicable statutes and regulations. Greer v. United 
States, 378 F. 2d 931 (1967); Storey n . United States, 
370 F. 2d 255 (1966); cf. United States v. Chemical 
Foundation, 212 U. S. 1, 14-15 (1926); Chin Yow v. 
United States, 208 U. S. 8, 12 (1908); Martin v. Mott, 
12 Wheat. 19 (1827).

These factors are significantly altered where the regis-
trant contends that the procedure employed by the Board 
is invalid on its face.

First, such a claim does not invite the court to review 
the factual and discretionary decisions inherent in the 
“classification or processing’’ of registrants, and does 
not, therefore, present opportunity for protracted delay. 
To be sure, collateral factual determinations—for ex-
ample, whether the registrant was subjected to the stat-
ute or regulation drawn in question (in this case, the 
delinquency reclassification procedure)—may sometimes 
be necessary. But, in general, a court may dispose of a 
challenge to the validity of the procedure on the plead-
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ings. Insubstantial claims can usually be weeded out 
with dispatch.2

Second, a challenge to the validity of the administra-
tive procedure itself not only renders irrelevant the pre-
sumption of regularity,3 but also presents an issue beyond 
the competence of the Selective Service Boards to hear 
and determine. Adjudication of the constitutionality of 
congressional enactments4 has generally been thought 
beyond the jurisdiction of administrative agencies. See 
Public Utilities Comm’n v. United States, 355 U. S. 534, 
539 (1958); Engineers Public Service Co. v. SEC, 78 U. S. 
App. D. C. 199, 215-216, 138 F. 2d 936, 952-953 (1943), 
dismissed as moot, 332 U. S. 788. The Boards have no 
power to promulgate regulations, and are not expressly 
delegated any authority to pass on the validity of regula-
tions or statutes. Such authority cannot readily be in-
ferred, for the composition of the Boards, and their 
administrative procedures, render them wholly unsuit-
able forums for the adjudication of these matters: local 
and appeal Boards consist of part-time, uncompensated 
members, chosen ideally to be representative of the

2 Moreover, a court should be hesitant to grant a preliminary 
injunction staying induction except upon a strong showing that the 
registrant is likely to succeed on the merits.

3 A suggestive analogy may be found in the Court’s construction 
of the civil rights removal statute, 28 U. S. C. § 1443. Where state 
statutory procedure is valid on its face, it is presumed that the 
state courts will treat a defendant fairly, and removal is not per-
mitted. Georgia v. Rachel, 384 U. S. 780, 803-804 (1966); Virginia 
v. Rives, 100 U. S. 313, 321-323 (1880). But, subject to qualifi-
cations not here pertinent, a defendant may remove the cause when 
the state statutory procedure is facially invalid: “When a statute 
of the State denies his right, or interposes a bar to his enforcing it, 
in the judicial tribunals, the presumption is fair that they will be 
controlled by it in their decisions . . . .” Id., at 321. See also 
Greenwood v. Peacock, 384 U. S. 808 (1966).

4 It may be noted that the Selective Service System urges that 
the delinquency reclassification provisions have been approved by 
Congress. Brief for the Respondents 71.
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registrants’ communities;5 the fact that a registrant may 
not be represented by counsel in Selective Service pro-
ceedings, 32 CFR § 1624.1 (b), seems incompatible with 
the Boards’ serious consideration of such purely legal 
claims. Indeed, the denial of counsel has been justified 
on the ground that the proceedings are nonjudicial. 
United States v. Sturgis, 342 F. 2d 328, 332 (1965), cert, 
denied, 382 U. S. 879; cf. United States v. Capehart, 141 
F. Supp. 708, 719 (1956), aff’d, 237 F. 2d 388 (1956), 
cert, denied, 352 U. S. 971.

To withhold pre-induction review in this case would 
thus deprive petitioner of his liberty without the prior 
opportunity to present to any competent forum—agency 
or court—his substantial claim that he was ordered in-
ducted pursuant to an unlawful procedure. Such an 
interpretation of §10 (b)(3) would raise serious con-
stitutional problems,6 and is not indicated by the stat-

5 See 32 CFR §§ 1603.3, 1604.22; Memorandum from General 
Hershey, S. Doc. No. 82, 89th Cong., 2d Sess., 4; Weekly Com-
pilation of Presidential Documents, March 13, 1967, p. 395; Report 
of the National Advisory Commission on Selective Service 74-79 
(1967).

Although each local Board has assigned to it a part-time, uncom-
pensated appeal agent—“whenever possible, a person with legal 
training and experience,” 32 CFR § 1604.71 (c)—his pertinent 
responsibilities to the Board are limited to assisting its members by 
“interpreting for them laws, regulations, and other directives,” 32 
CFR § 1604.71 (d)(4), and he must be “equally diligent in protect-
ing the interests of the Government and the rights of the registrant 
in all matters.” 32 CFR § 1604.71 (d)(5).

6 It is doubtful whether a person may be deprived of his personal 
liberty without the prior opportunity to be heard by some tribunal 
competent fully to adjudicate his claims. Cf. Kwong Hai Chew v. 
Colding, 344 U. S. 590, 596-598 (1953); Opp Cotton Mills, Inc. 
v. Administrator, 312 U. S. 126, 152-153 (1941); United States v. 
Illinois Central R. Co., 291 U. S. 457, 463 (1934); Londoner v. City 
and County of Denver, 210 U. S. 373, 385 (1908); Dixon v. Ala-
bama State Board of Education, 294 F. 2d 150 (1961). But cf. 
Ewing v. Mytinger & Casselberry, Inc., 339 U. S. 594 (1950); 
Bowles v. Willingham, 321 U. S. 503, 520 (1944); North American

320-583 0 - 69 - 24
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ute’s history,7 language, or purpose. On the foregoing 
basis I agree that §10 (b)(3) does not forbid pre-
induction review in this instance.

Cold Storage Co. v. Chicago, 211 U. S. 306 (1908). The validity 
of summary administrative deprivation of liberty without a full 
hearing may turn on the availability of a prompt subsequent hearing, 
cf. U. S. Const., Arndt. VI; United States v. Ewell, 383 U. S. 
116, 120 (1966); Freedman v. Maryland, 380 U. S. 51 (1965)—some-
thing not made meaningfully available to petitioner here, either by 
the option of defending a criminal prosecution for refusing to report 
for induction, see Ex parte Young, 209 U. S. 123 (1908); Oklahoma 
Operating Co. v. Love, 252 U. S. 331 (1920); cf. Reisman v. Caplin, 
375 U. S. 440 (1964), or by filing a petition for a writ of habeas 
corpus after induction. See ante, at 235-236; Estep v. United 
States, supra, at 129-130 (concurring opinion of Mr. Justice 
Murphy).

The problem is exacerbated by petitioner’s nonfrivolous argument 
that induction pursuant to the delinquency reclassification procedure 
constitutes “punishment” for violation of collateral regulations, 
without jury trial, right to counsel, and other constitutional requi-
sites. See Kennedy v. Mendoza-Martinez, 372 U. S. 144, 168-169 
(1963). It is not necessary to decide this issue. If petitioner’s 
claim is valid, however, then postponement of a hearing until after 
induction is tantamount to permitting the imposition of summary 
punishment, followed by loss of liberty, without possibility of bail, 
until such time as the petitioner is able to secure his release by a 
writ of habeas corpus. This would, at the very least, cut against the 
grain of much that is fundamental to our constitutional tradition. 
Cf. Hart, The Power of Congress to Limit the Jurisdiction of 
Federal Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 1362, 
1380-1383 (1953).

7 The salient parts of the statute’s sparse legislative history are 
set out in my Brother Ste wart ’s dissenting opinion, post, at 247- 
248. Both the House and Senate committees were “disturbed by the 
apparent inclination of some courts to review the classification action 
of local or appeal Boards before the registrant had exhausted his 
administrative remedies.” H. R. Rep. No. 267, 90th Cong., 1st 
Sess., 30 (1967); S. Rep. No. 209, 90th Cong., 1st Sess., 10 (1967). 
As I have discussed in the preceding text, the Boards can provide 
no remedy for a registrant’s claim that the regulations or statutes 
are themselves invalid. (This is not to say that a registrant making 
such a claim may come into court before he has exhausted his admin-
istrative appeals, for the System may decide in his favor on other
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Because both the District Court and the Court of 
Appeals passed on the merits of petitioner’s challenge 
to the delinquency reclassification regulations, this issue 
is ripe for our consideration. Whatever validity the 
procedure may have under other circumstances, I agree 
that the delinquency reclassification of petitioner for 
failure to possess his registration certificate is inconsist-
ent with petitioner’s conceded statutory exemption as 
a student of the ministry.

Mr . Justi ce  Stew art , with whom Mr . Justice  
Brennan  and Mr . Just ice  White  join, dissenting.

It is clear that in enacting § 10 (b) (3) of the Military 
Selective Service Act of 1967,1 Congress intended to *

grounds, obviating the need for further review. Cf. my dissent in 
Public Utilities Comm’n v. United States, supra, at 549-550; 
Aircraft & Diesel Equipment Corp. v. Hirsch, 331 U. S. 752, 772 
(1947). Petitioner here has exhausted available remedies. Ap-
pendix 4.)

Section 10 (b)(3) was likely precipitated by the Second Circuit’s 
well-publicized decision in Wolff v. Selective Service Bd., 372 F. 2d 
817 (1967). See dissenting opinion of Mr . Just ice  Stew art , post, 
at 247; Brief for Respondent 18, n. 4, 69, n. 32. Wolff, as well 
as the other “recent eases” to which the committee reports 
probably referred, and this Court’s decisions construing the ante-
cedent to §10 (b)(3), all involved claims that the Selective Serv-
ice Boards had maladministered or misapplied the applicable 
statutes or regulations, and not challenges to the validity of the 
laws themselves. Wolff v. Selective Service Bd., supra (loss of 
deferment for participating in demonstration); Townsend v. Zim-
merman, 237 F. 2d 376 (1956) (failure to follow proper appeal 
procedure); Schwartz v. Strauss, 206 F. 2d 767 (1953) (con-
curring opinion) (misclassification) ; Ex parte Fabiani, 105 F. Supp. 
139 (1952) (refusal to recognize foreign medical school for defer-
ment); Tomlinson v. Hershey, 95 F. Supp. 72 (1949) (refusal to 
hear request for deferment); Estep v. United States, supra (entitle-
ment to ministerial exemption); Falbo v. United States, 320 U. S. 
549 (1944) (entitlement to conscientious objector status).

1 50 U. S. C. App. §460 (b)(3) (1964 ed., Supp. III). The Act 
amends and supersedes the Universal Military Training and Service 
Act.
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specify the exclusive methods by which the determina-
tions of Selective Service Boards may be judicially re-
viewed. Since under the terms of that provision the 
present suit is plainly premature, I would affirm the 
judgment of the Court of Appeals.

Section 10 (b) (3) provides in pertinent part as follows: 
“No judicial review shall be made of the classifica-
tion or processing of any registrant by local boards, 
appeal boards, or the President, except as a defense 
to a criminal prosecution instituted under section 12 
of this title, after the registrant has responded either 
affirmatively or negatively to an order to report for 
induction . . .

It is unquestioned that the overriding purpose of this 
provision was “to prevent litigious interruptions of pro-
cedures to provide necessary military manpower.” 2 To 
be sure, the provision is somewhat inartistically drawn, 
but its background and legislative history clearly resolve 
whatever difficulties might otherwise be presented by 
the imprecision of the draftsman’s language.

In interpreting the less explicit terms of predecessor 
statutes,3 this Court had established the general rule that 
draft classifications could not be judicially reviewed prior 
to the time a registrant was to be inducted. Review 
was held to be proper only when challenges to such 
determinations were raised either (1) in defense to a 
criminal prosecution following a refusal to be inducted, 
or (2) in habeas corpus proceedings initiated after induc-

2113 Cong. Rec. 15426 (1967) (Senator Russell).
3 See § 10 (a) (2) of the Selective Training and Service Act of 

1940, 54 Stat. 893:
“[B]ecisions of . . . local boards shall be final except where an 
[administrative] appeal is authorized . . . .”
See also Estep v. United States, 327 U. S. 114, 119, 123-125.
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tion. See Witmer v. United States, 348 U. S. 375, 377; 
Estep v. United States, 327 U. S. 114; Billings v. Trues-
dell, 321 U. S. 542; Falbo v. United States, 320 U. S. 549.

Occasionally, however, other federal courts had allowed 
exceptions to this rule.4 Section 10(b)(3) was pro-
posed and enacted shortly after the Court of Appeals 
for the Second Circuit had, in the well-publicized case of 
Wolff v. Selective Service Bd., 372 F. 2d 817, permitted 
just such an exception.5 In adopting the section Con-
gress specifically disapproved those decisions that had 
deviated from the rule against pre-induction review, and 
made explicit its absolute commitment against premature 
judicial interference with the orderly processing of regis-
trants. The Senate Armed Services Committee put the 
matter this way:

“Until recently, there was no problem in the ob-
servance of the finality provision. In several recent 
cases, however, district courts have been brought 
into selective service processing prematurely. The 
committee attaches much importance to the finality 
provisions and reemphasizes the original intent that 
judicial review of classifications should not occur 
until after the registrant’s administrative remedies 
have been exhausted and the registrant presents 
himself for induction.” 6

A similar statement of intent was included in the report 
of the House Armed Services Committee:

“The committee was disturbed by the apparent 
inclination of some courts to review the classification

4 See Townsend v. Zimmerman, 237 F. 2d 376; Schwartz v. Strauss, 
206 F. 2d 767 (concurring opinion); Ex parte Fabiani, 105 F. Supp. 
139; Tomlinson v. Hershey, 95 F. Supp. 72.

5 In Wolff the court allowed pre-induction review of the reclassi-
fication of two students who had demonstrated against the hostilities 
in Vietnam.

6 S. Rep. No. 209, 90th Cong., 1st Sess., 10 (1967).
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action of local or appeal boards before the registrant 
had exhausted his administrative remedies. Exist-
ing law quite clearly precludes such a judicial review 
until after a registrant has been ordered to report 
for induction and has responded either affirmatively 
or negatively to such an order. In view of this 
inclination of the courts to prematurely inquire into 
the classification action of local boards, the com-
mittee has rewritten this provision of the law so as 
to more clearly enunciate this principle. The com-
mittee was prompted to take this action since con-
tinued disregard of this principle of the law by 
various courts could seriously affect the administra-
tion of the Selective Service System.” 7

Although the language of § 10 (b)(3) contains no 
explicit reference to habeas corpus as a remedy for in-
ductees seeking to challenge their classifications, that 
remedy was plainly recognized and approved by Congress. 
The section provides for review “after the registrant has 
responded either affirmatively or negatively to an order 
to report for induction . . . .” (Emphasis added.) The 
remedy for one who responds affirmatively cannot, of 
course, be by way of “defense to a criminal prosecution” 
for refusing to be inducted; the only remedy in such a 
case is habeas corpus, and the Senate Committee Report 
made quite clear Congress’ understanding in this regard:

“A registrant who presents himself for induction may 
challenge his classification by seeking a writ of 
habeas corpus after his induction. If the registrant 
does not submit to induction, he may raise as a 
defense to a criminal prosecution the issue of the 
legality of the classification.” 8

7 H. R. Rep. No. 267, 90th Cong., 1st Sess., 30-31 (1967).
8 S. Rep. No. 209, supra, at 10.
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Thus there can be no doubt that §10 (b)(3) was 
designed to permit judicial review of draft classifica-
tions only in connection with criminal prosecutions or 
habeas corpus proceedings. Today, however, the Court 
holds that § 10 (b)(3) does not mean what it says in a 
case like this, where it is “plain on the record and on the 
face of the Act that an exemption ha[s] been granted.” 9 
In such a case, it is said, there is a “clash” between the 
exemption and the provisions of § 10 (b)(3). With all 
respect, I am simply unable to perceive any “clash” 
whatsoever. Exemptions from service are substantive, 
while §10 (b)(3) is purely procedural, specifying when 
substantive rights may be asserted. How the Court can 
conclude that the provisions of § 10 (b)(3) somehow do 
“violence to” the divinity student exemption is a mystery 
to me.10

9 The Court seems to Emit its holding to statutory “exemptions”; 
yet “deferments” may just as “plainly” preclude a registrant’s 
induction. See, e. g., 50 U. S. C. App. §456 (h)(1) (1964 ed., 
Supp. Ill); 32 CFR § 1622.25 (1968) (full-time college students).

10 A different ground for permitting review in the present case 
is set out in the separate opinion of my Brother Harl an . His 
opinion is founded on the proposition that constitutional problems 
would be presented by a system that “deprive [d] petitioner of his 
liberty without the prior opportunity to present to any competent 
forum—agency or court—his substantial claim that he was ordered 
inducted pursuant to an unlawful procedure.” Mr . Just ice  Harl an  
seeks to avoid such difficulties by viewing § 10 (b) (3) as intended 
to prohibit, not all delays in the processing of registrants, but merely 
those protracted delays that result from judicial consideration of 
factual claims.

As the absence of any exception in its terms indicates, however, 
§ 10 (b) (3) plainly was intended to prevent any interruption what-
ever of the orderly processing of registrants. There is not a glimmer 
of evidence in the section’s legislative history that Congress intended 
to prevent some sorts of delay but not others. Moreover, it is 
difficult to reconcile the distinction Mr . Just ice  Harlan  seeks to 
draw—between claims “that the procedure employed by the Board
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The only other reason the Court offers for its casual 
disregard of § 10 (b)(3) is the suggestion that obedience 
to the statute would lead to “unnecessary harshness.” 
But if the statute is constitutional, we have no power to 
disregard it simply because we think it is harsh. That 
is a judgment for Congress, not for us. And the Court 
does not question the law’s constitutionality.11 To the *

is invalid on its face” and challenges to a Board’s factual determina-
tions—with his recognition that the enactment of § 10 (b)(3) was in 
substantial part a congressional reaction to the Second Circuit’s 
decision in Wolff v. Selective Service Bd., 372 F. 2d 817. Wolff in-
volved no factual dispute whatsoever; rather, that decision held that, 
on the basis of admitted facts, the “delinquency” reclassification of 
the registrants there involved had been entirely unauthorized under 
both the statute and the applicable regulations.

Nor can I view the constitutional theory suggested by my Brother 
Harlan  as presenting a justifiable ground for decision. It is note-
worthy, first of all, that no such theory has ever been advanced by 
the petitioner. Furthermore, persons arrested for criminal offenses 
are routinely deprived of their liberty—to a greater extent than 
are military inductees—without any prior opportunity for the ad-
judication of legal or constitutional claims, and often without any 
hope of securing release on bail. Preliminary hearings before magis-
trates, by and large, determine only the existence of a prima facie 
case for the prosecution, and do not begin to reach defenses that 
might be raised, whether factual, legal, or constitutional. Nor 
does § 10 (b) (3) necessarily compel deprivation of liberty. A reg-
istrant in the petitioner’s position is free to refuse induction, keep-
ing open the option of raising his claims should a criminal prose-
cution be brought against him. And it is entirely possible, of 
course—and more than likely in the petitioner’s case—that no such 
prosecution will ever be instituted.

11 The petitioner suggests that where the action of a draft board 
is challenged as a violation of freedom of speech, the postponement 
of judicial review until after the scheduled time of induction might 
have a “chilling effect” upon First Amendment activity. But peti-
tioner’s complaint presents no bona fide First Amendment issue. 
His alleged return of his registration certificate to the Government 
would not be protected expression. United States v. O’Brien, 391 
U. S. 367.
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contrary, the constitutionality of § 10 (b)(3) is upheld 
this very day in Clark v. Gabriel, post, p. 256, in reaf-
firmation of several previous decisions in which this 
Court has enunciated and applied the rule against pre-
induction review of Selective Service determinations.12

The Court states that its “construction leaves § 10 
(b)(3) unimpaired in the normal operations of the Act.” 
The implication seems to be that the present case is 
somehow exceptional. But the Court has carved out 
an “exception” to § 10 (b)(3) in exactly the kind of case 
where, in terms of the interests at stake, an exception 
seems least justified. The registrant with a clear statu-
tory exemption is precisely the one least jeopardized by 
the procedural limitations of § 10 (b)(3). For, as the 
Government has acknowledged, “the Department of Jus-
tice would not prosecute [such a registrant] if he refuses 
to be inducted, and would promptly confess error if he 
submits to induction and brings a habeas corpus 
action.” 13

It is upon those registrants, rather, whose rights are 
not so clear that the burden of § 10 (b)(3) most harshly 
falls. For it is they who must choose whether to run 
the serious risk of a criminal prosecution or submit to

12 In Falbo v. United States, 320 U. S. 549, 550, for instance, a 
registrant who had not reported for induction sought review of his 
classification, claiming—as the petitioner claims here—“that he was 
entitled to a statutory exemption from all forms of national 
service . . . In refusing to permit judicial review, the Court, 
through Mr . Just ice  Black , stated:
“Even if there were, as the petitioner argues, a constitutional require-
ment that judicial review must be available to test the validity of the 
decision of the local board, it is certain that Congress was not 
required to provide for judicial intervention before final acceptance 
of an individual for national service.” Id., at 554.
See also Witmer v. United States, 348 U. S. 375, 377; Estep v. 
United States, 327 U. S. 114; Billings v. Truesdell, 321 U. S. 542.

13 Brief for Respondents 70, n. 33.
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induction with the uncertain hope of prevailing in a 
habeas corpus proceeding. Yet the Court has made plain 
today in Clark v. Gabriel, supra, that a registrant whose 
exemption from service is not clear will under § 10 (b) (3) 
be put to just such a fateful choice. In light of Gabriel, 
the allowance of pre-induction review in the present case 
thus stands as all the more irrational and unjustified.

I respectfully dissent.
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JOHNSON v. BENNETT, WARDEN.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT.

No. 32. Argued November 13-14, 1968.—Decided 
December 16, 1968.

At petitioner’s trial for murder in 1934, several witnesses testified 
that petitioner was in another city when the crime was committed. 
In accordance with Iowa law, the trial judge instructed the jury 
that the defendant had the burden of proof on an alibi defense. 
Petitioner was convicted, and his conviction was upheld by the 
Iowa Supreme Court. Contending that it violated the Due 
Process Clause of the Fourteenth Amendment to place on him 
the burden of proving an alibi defense, petitioner sought a writ 
of habeas corpus. The District Court denied the writ, and the 
Court of Appeals affirmed. After this Court granted certiorari, 
the Court of Appeals, sitting en banc in another case, held that 
to place on the defendant the burden of proving an alibi defense 
violated due process. Held: This case is vacated and remanded 
for reconsideration in the light of that holding.

386 F. 2d 677, vacated and remanded.

Ronald L. Carlson argued the cause and filed briefs for 
petitioner.

William A. Claerhout, Assistant Attorney General of 
Iowa, argued the cause for respondent. With him on the 
brief was Richard C. Turner, Attorney General.

Per  Curiam .
In 1934, petitioner was indicted for murdering a police-

man in Burlington, Iowa. Petitioner claimed that he 
was innocent and that he had not been present at the 
scene of the crime. At the trial, several witnesses testi-
fied that petitioner had been in Des Moines, 165 miles 
away from Burlington, on the day that the crime was 
committed. The trial judge instructed the jury that for 
the petitioner to be entitled to an acquittal on the ground 
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that he was not present at the scene of the crime, the 
petitioner must have shown by a preponderance of the 
evidence that he was not present.1 The jury found peti-
tioner guilty of second-degree murder, and petitioner 
was sentenced to life imprisonment. His conviction was 
affirmed by the Iowa Supreme Court. State v. Johnson, 
221 Iowa 8, 264 N. W. 596 (1936).1 2

In this habeas corpus proceeding, petitioner argued, 
among other points, that the State had denied him due 
process of law by placing on him the burden of proving 
the alibi defense. The United States District Court for 
the Southern District of Iowa rejected this argument and 
denied the petition. The United States Court of Ap-
peals for the Eighth Circuit affirmed. 386 F. 2d 677 
(1967). We granted certiorari to consider the constitu-
tionality of the alibi instruction, along with other issues. 
390 U. S. 1002 (1968).3 After we granted certiorari, the

1 The instruction was as follows:
“The burden is upon the defendant to prove [the] defense 

[of alibi] by a preponderance of the evidence, that is, by the greater 
weight or superior evidence. The defense of alibi to be entitled to 
be considered as established must show that at the very time of 
the commission of the crime the accused was at another place so 
far away, or under such circumstances that he could not with ordi-
nary exertion have reached the place where the crime was committed 
so as to have committed the same. If by a preponderance of the 
evidence the defendant has so shown, the defense must be considered 
established and the defendant would be entitled to an acquittal. 
But if the proof of alibi has failed so to show, you will not consider 
it established or proved. The evidence upon that point is to be 
considered by the jury, and if upon the whole case including the 
evidence of an alibi, there is a reasonable doubt of defendant’s guilt, 
you should acquit him.”

2 See also State v. Johnson, 221 Iowa 8, 21, 267 N. W. 91 (1936), 
in which the Iowa Supreme Court corrected certain errors made in 
its original opinion.

3 The other issues were whether the State had suppressed evidence 
favorable to petitioner and intentionally used false evidence at peti-
tioner’s trial, in violation of the Fourteenth Amendment.
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Court of Appeals for the Eighth Circuit, sitting en banc, 
held in another case that the Iowa rule shifting to the 
defendant the burden of proving an alibi defense violates 
the Due Process Clause of the Fourteenth Amendment. 
Stump v. Bennett, 398 F. 2d 111 (1968).4 In view 
of that holding, we vacate the decision in this case and 
remand to that court for reconsideration.5

Mr . Just ice  Black  dissents.

4 The instruction in Stump was similar to the one in the present 
case. The Court of Appeals rejected the State’s contention that 
any error was harmless because the jury was also instructed that 
the State had the burden of proving “the crime as a whole” beyond 
a reasonable doubt. The court pointed out that, in view of the 
instruction’s inconsistency, reasonable minds could infer that the 
defendant retained the burden of proving nonpresence. 398 F. 2d, 
at 116, 121-122.

5 In Stump, the Court of Appeals said:
“[W]e are not directly faced with issues of retroactivity. We 
recognize that a panel of this court in Johnson v. Bennett, also a 
habeas corpus proceeding by an Iowa state prisoner, refused relief 
as to a number of matters, including the alibi instruction. The 
Johnson case concededly has some factual distinctions from the 
present one. Also significant is the fact that in the Stump case, 
unlike Johnson, counsel has carefully preserved by objections 
throughout the trial and appellate procedures his argument as to 
the unconstitutionality of the instruction.” (Citations omitted.) 
398 F. 2d, at 122-123.
We express no opinion as to the validity of the distinctions suggested 
by the Court of Appeals. Instead, we deem it appropriate to remand 
to that court for a definite ruling on the issue.



256 OCTOBER TERM, 1968.

393 U. S.Per Curiam.

CLARK, ATTORNEY GENERAL, et  al . v . 
GABRIEL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF CALIFORNIA.

No. 572. Decided December 16, 1968.

Appellee’s draft Board rejected his claim to classification as a con-
scientious objector and classified him I-A. His administrative ap-
peals were unsuccessful and, after he was ordered to report for 
induction, he filed suit in the District Court to enjoin his induction 
and to have the rejection of his conscientious objector claim de-
clared improper. The District Court entered a preliminary in-
junction preventing induction until a determination of the claim 
on the merits. That court held that § 10 (b) (3) of the Military 
Selective Service Act of 1967, which provides that there shall be 
no pre-induction judicial review “of the classification or process-
ing of any registrant,” if applied to bar pre-induction review of 
appellee’s classification, was unconstitutional. Held: The draft 
Board had exercised its statutory discretion, evaluating the evi-
dence in appellee’s individual case, and had rejected his claim. 
Congress may constitutionally require that a registrant’s challenges 
to such decisions be deferred until after induction, when the 
remedy of habeas corpus would be available, or until defense of a 
criminal prosecution, should he refuse to submit to induction. 
See Oestereich v. Selective Service Bd., ante, p. 233.

287 F. Supp. 369, reversed and remanded.

Solicitor General Griswold, Assistant Attorney Gen-
eral Weisl, Morton Hollander, and Robert V. Zener for 
appellants.

Norman Leonard for appellee.

Per  Curiam .
Appellee’s draft Board rejected his claim to classifi-

cation as a conscientious objector and classified him I-A. 
His appeals within the Selective Service System were 
unsuccessful. After he was ordered to report for induc-
tion he brought an action in the United States District
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Court for the Northern District of California seeking to 
have his induction enjoined and to have the rejection 
of his claim to conscientious objector classification de-
clared improper on the grounds that it had no basis in 
fact, that the Board had misapplied the statutory defini-
tion of conscientious objector, and that the members 
of the Board were improperly motivated by hostility and 
bias against those who claim to be conscientious objectors. 
The District Court entered a preliminary injunction pre-
venting appellee’s induction until after a determination 
of his claim on the merits.

In entering the preliminary injunction, the District 
Court held that it had jurisdiction to hear appellee’s claim 
despite § 10 (b)(3) of the Military Selective Service Act 
of 1967, 50 U. S. C. App. § 460 (b)(3) (1964 ed., Supp. 
Ill), which provides:

“No judicial review shall be made of the classifi-
cation or processing of any registrant by local boards, 
appeal boards, or the President, except as a defense 
to a criminal prosecution instituted under section 12 
of this title, after the registrant has responded 
either affirmatively or negatively to an order to 
report for induction, or for civilian work in the case 
of a registrant determined to be opposed to par-
ticipation in war in any form: Provided, That such 
review shall go to the question of the jurisdiction 
herein reserved to local boards, appeal boards, and 
the President only when there is no basis in fact for 
the classification assigned to such registrant.”

Acknowledging that this statute if applicable would pre-
vent pre-induction review of appellee’s classification, the 
District Court held that, so applied, § 10 (b)(3) was un-
constitutional because to provide for judicial consideration 
of the lawfulness of the Board’s action only as a defense to 
a criminal prosecution would require that appellee pursue 
a “tortuous judicial adventure” so beset by “hazards”
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and “penalties” as to result “in no review at all.” The 
Government has appealed under 28 U. S. C. § 1252 which 
allows direct appeal to this Court of “an interlocutory 
or final judgment, decree or order of any court of the 
United States . . . holding an Act of Congress uncon-
stitutional in any civil action ... to which the United 
States ... or any officer . . . thereof ... is a party.”

This Court has today, after full consideration, decided 
Oestereich v. Selective Service Bd., ante, p. 233. Because 
the result here is dictated by the principles enunciated in 
that case, it is appropriate to decide this case summarily, 
reversing the District Court.

In Oestereich the delinquency procedure by which the 
registrant was reclassified was without statutory basis and 
in conflict with petitioner’s rights explicitly established by 
the statute and not dependent upon an act of judgment 
by the Board. Oestereich, as a divinity student, was by 
statute unconditionally entitled to exemption. Here, by 
contrast, there is no doubt of the Board’s statutory au-
thority to take action which appellee challenges, and 
that action inescapably involves a determination of fact 
and an exercise of judgment. By statute, classification 
as a conscientious objector is expressly conditioned on 
the registrant’s claim being “sustained by the local 
board.” 50 U. S. C. App. § 456 (j) (1964 ed., Supp. III).

Here the Board has exercised its statutory discretion 
to pass on a particular request for classification, “evalu-
ating evidence and . . . determining whether a claimed 
exemption is deserved.” Oestereich v. Selective Service 
Bd., supra, at 238. A Local Board must make such a de-
cision in respect of each of the many classification claims 
presented to it. To allow pre-induction judicial review 
of such determinations would be to permit precisely the 
kind of “litigious interruptions of procedures to provide 
necessary military manpower” (113 Cong. Rec. 15426 (re-
port by Senator Russell on Conference Committee ac-
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tion)) which Congress sought to prevent when it enacted 
§10 (b)(3).

We find no constitutional objection to Congress’ thus 
requiring that assertion of a conscientious objector’s 
claims such as those advanced by appellee be deferred 
until after induction, if that is the course he chooses, 
whereupon habeas corpus would be an available remedy, 
or until defense of the criminal prosecution which would 
follow should he press his objections to his classification 
to the point of refusing to submit to induction. Estep 
v. United States, 327 U. S. 114 (1946); Falbo v. United 
States, 320 U. S. 549 (1944).

The motion of appellee for leave to proceed in forma 
pauperis is granted. The decision of the District Court is 
reversed, and the case remanded for issuance of an order 
dissolving the preliminary injunction and dismissing the 
action.

Mr . Justice  Brennan , Mr . Justice  Stewart , and 
Mr . Just ice  White  concur in the judgment of the Court 
for the reasons stated in Mr . Justice  Stew art ’s dissent-
ing opinion in 0estereich v. Selective Service Bd., ante, 
p. 245, decided today.

Mr . Just ice  Black  would note probable jurisdiction 
and set the case down for argument.

Mr . Just ice  Dougla s , concurring.
The evidence in this case, which I have set forth in 

an Appendix, makes plain, as the Court states, that the 
question whether the registrant should be classified as a 
conscientious objector turns on the weight and credibility 
of the testimony. I therefore agree that § 10 (b)(3) of 
the Military Selective Service Act of 1967 precludes 
review of the action of the Board at this pre-induction 
stage.

320-583 0 - 69 - 25
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I would take a different view if this were a case where 
a registrant was moved from a CO (conscientious ob-
jector) classification to I-A because he made a speech, 
unpopular with the Board.

This would also be a different case if the registrant 
were a member of an institutionalized group,1 such as the 
Quakers, whose opposition to war was well known and 
the registrant, though perhaps unpopular with the Board, 
was a bona fide member of the group. Then, too, a 
Board would act in a lawless way 1 2 if it moved a registrant 
from a CO classification to I-A and disregarding all the 
evidence denied him a CO classification.

But in my view it takes the extreme case where the 
Board can be said to flout the law, as it did in Oestereich 
v. Selective Service Bd., ante, p. 233, to warrant pre-
induction review of its actions.

APPENDIX TO OPINION OF DOUGLAS, J, 
CONCURRING.

Charles Gabriel is 23 years old, son of a white father 
and Negro mother. He graduated from Berkeley High 
School, attended San Francisco State College for two 
years before being dropped; for the following year he 
tried to regain entrance to that College by attending its 
“Extension School”; but when he was denied re-admis-
sion, he spent the next year at a City College from which 
he graduated. He registered with the Selective Service 
in 1963 at the age of 18. Two years later, at the age of 
20, he applied for CO status. He was denied reclassifi-

1 Membership in a religious group is not, of course, the sole means 
of getting classification as a conscientious objector, as the exemption 
extends to anyone who has those conscientious objections, even 
though he is not associated with others. See United States v. Seeger, 
380 U. S. 163, 172-173.

2 See White, Processing Conscientious Objector Claims: A Con-
stitutional Inquiry, 56 Calif. L. Rev. 652, 660-667 (1968).
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cation, and his three requests for a “personal appearance” 
before the board over a nine-month period were disre-
garded. Finally, he was given an opportunity for a 
personal appearance after he complained to the State 
Headquarters. He was denied reclassification.
(A) Gabriel’s Letter oj August 13, 1965.

In 1965, after he obtained a copy of Form 150 by which 
a registrant files for conscientious objector status, Ga-
briel filled out the form and sent his local draft board 
an accompanying letter explaining his conscientious 
convictions:

“As a Negro I firmly believe the United States Gov-
ernment has willfully let the Negro be deprived of 
his rights therefore the debt of forced service claimed 
arbitrarily from all eligible men for the purpose of 
fighting for the United States rights is in the Ne-
groes case void. Because he has not been given 
the rights the United States fights for on its citizens 
behalf.

“My beliefs are superior to my human relations 
with the U. S. government and duties coming out 
of my beliefs are superior to duties stolen from me 
by the U. S. government.
“I have voiced my opinions and beliefs freely. In 
Berkeley H. S. in class in fall 1962 during the Cuban 
crisis I made a speech against U. S. action in Cuba 
otherwise I haven’t bothered to record all the times 
I said what I thought.
“[listing activities]: active CORE member (1961-2) 
March on Wash DC 1963; Demonstrated against 
HU AC in Wash. D.C. 1959 I was in and helped 
organize the Freedom Week Play in Berkeley H. S. 
1963. Demonstrated in 1960 in support of sit-ins 
against southern Wolworth Stores.
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“All through my life I have been in contact with 
people who did not believe in war or killing; who 
believed the U.S. government and system was un-
just. My parents their friends, my friends, numer-
ous books by liberal or leftist writers . . . have been 
things that make me what I am.”

(B) Gabriel's Official Summary of his Personal 
Appearance.

After his personal appearance, Gabriel filed a copy of 
his summary of the hearing, as provided by Selective 
Service regulations.

“This is a summary of my personal appearance be-
fore you on Thursday, May 19, 1966. . . . The 
youngest, forty to forty-five years old was fairly 
friendly during the meeting; the oldest seemed neu-
tral; the other three seemed fairly unfriendly. . . . 
The oldest man referred to my letters as ‘very 
pointed, belligerent.’ I said, jokingly, that I wrote 
the letters with the help of Ben Seaver and Alex 
Sliszka and they should share the blame. Then 
there was an unfriendly comment about Sliszka and 
Seaver. The youngest man read my statement that 
said I was a Negro and didn’t think I had my rights. 
He asked if this wasn’t the basis of most of my case. 
I said, ‘No. It was only part of it.’. . . Then one 
man asked me if I was trying to ‘beat the game.’ 
... I said that there were easier ways to avoid the 
draft and gave some examples. . . . The man who 
asked me to reread my written statement said, i. e. 
wasn’t that answer subversive. I said ‘maybe so but 
I believe I’m right.’ . . . The oldest man asked me 
if I’d fought in high school. I answered, ‘No’ and 
he said, ‘You must have been a real good boy.’ He 
then asked me between two and four times to ‘eradi-
cate’ the thought from my mind that I had gotten 
unfair treatment from the local board.”
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(C) Department of Justice Resume.
After being denied CO status, Gabriel appealed. And 

as is customary in such appeals, the Justice Department 
conducted an investigation into the sincerity of his be-
liefs. The following is a resume of the investigating 
officer’s report.

“A representative of Berkeley High School . . . 
stated that he was a ‘quiet rebel’ but was mature for 
his age. . . . Another representative at Berkeley 
High School stated that . . . she recalls that he 
demonstrated a high regard for the individual . . . 
and was extremely conscious of the role in society 
of the American Negro. It was advised that the 
registrant’s mother . . . and step-father have been 
politically active in such organizations as the 
Congress for Racial Equality. ... A representa-
tive of the Buildings and Grounds Department, 
San Francisco State College, advised that the reg-
istrant . . . had a reputation of being involved 
in any movement which has doings with anti-
war demonstrations or activities. This represent-
ative stated that he never actually witnessed the 
registrant in these activities but it is general knowl-
edge among employees around the campus. . . . 
An official of the Magic Theatre, San Francisco, Cali-
fornia advised that . . . the registrant is against 
war and against military service. It was further 
stated that the registrant has discussed the Vietnam 
war and considers it unjust. . . . One person inter-
viewed in San Francisco, California advised that she 
has resided here in an apartment building for the 
last four or five years. She stated as she recalls, a 
young Negro male resided with a young woman in 
an apartment in this building about a year ago. 
She believes this individual may have been the reg-
istrant. ... A reference stated that he has known
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the registrant since about 1963 . . . when they both 
were students at San Francisco State College. . . . 
He further stated that the registrant could well be a 
communist, however, they have never discussed this. 
He advised that he is aware that the registrant’s 
mother and father are very much against war and 
they are active in movements which are against war. 
He further stated that the registrant is also active 
in these movements and organizations, however, he 
did not know the names of these organizations. It 
was also stated that the registrant has mentioned 
that he is active in anti-war groups and he be-
lieves he has participated in anti-war marches. . . . 
Another reference stated . . . that when [the reg-
istrant] went to report for his armed forces physical 
examination he observed an anti-draft demonstra-
tion occurring in front of the physical facilities and 
felt compelled to take part in the demonstration, 
which he did.”

(D) Department of Justice Recommendation.
After conducting its investigation, the Department of 

Justice filed a “recommendation” with the local board, 
suggesting that Gabriel be denied CO status:

“He said that he is definitely not a communist. . . . 
The registrant advised that he is, and has been, 
consistently nonviolent, and that he has never been 
a member of any aggressive anti-war demonstrations. 
He said that, although he was a member of the 
Vietnam Day Committee and the War Resistance 
League, and has participated in peace marches, he 
has always participated in a passive or peaceful 
manner.”
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HOUSEHOLD GOODS CARRIERS’ BUREAU et  al . 
v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF CALIFORNIA.

No. 615. Decided December 16, 1968.

288 F. Supp. 641, affirmed.

Homer S. Carpenter for appellants.
Alan F. Wohlstetter for Household Goods Forwarders 

Association of America, Inc., et al., intervening defend-
ants below.

Solicitor General Griswold, Assistant Attorney Gen-
eral Zimmerman, Robert W. Ginnane, and Betty Jo 
Christian for the United States et al.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

OGLE v. HEIM, AUDITOR-CONTROLLER OF 
COUNTY OF ORANGE.

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 617. Decided December 16, 1968.

69 Cal. 2d 7, 442 P. 2d 659, appeal dismissed.

Eric A. Rose for appellant.
Robert F. Nuttman for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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December 16, 1968. 393 U.S.

WILSON ET AL. v. KELLEY, CORRECTIONS 
DIRECTOR, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF GEORGIA.

No. 561. Decided December 16, 1968.

Affirmed.

Charles Morgan, Jr., Reber F. Boult, Jr., Howard 
Moore, Jr., P. Walter Jones, Arthur Kinoy, Melvin L. 
Wulf, and Martin Garbus for appellants.

Arthur K. Bolton, Attorney General of Georgia, 
Harold N. Hill, Jr., Executive Assistant Attorney Gen-
eral, Marion O. Gordon, Mathew Robins, and W. Wheeler 
Bryan, Assistant Attorneys General, and Don L. Hart-
man, Deputy Assistant Attorney General, for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Just ice  Douglas  and Mr . Justice  White  are 
of the opinion that probable jurisdiction should be noted.
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393 U. S. December 16, 1968.

STANDARD OIL CO. OF CALIFORNIA v. CITY OF 
LOS ANGELES et  al .

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT.

No. 609. Decided December 16, 1968.

262 Cal. App. 2d 118, 68 Cal. Rptr. 512, appeal dismissed.

Francis R. Kirkham, Francis N. Marshall, and Marcus 
Mattson for appellant.

Roger Arnebergh, Gilmore Tillman, Henry E. Kappler, 
and Ellis J. Horvitz for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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THORPE v. HOUSING AUTHORITY OF THE 
CITY OF DURHAM.

CERTIORARI TO THE SUPREME COURT OF NORTH CAROLINA.

No. 20. Argued October 23, 1968.—Decided January 13, 1969.

Petitioner had a month-to-month tenancy in a federally assisted 
public housing project operated by respondent, the lease providing 
for termination by either party on 15 days’ notice. She received 
a lease cancellation notice, with no reasons being given, the day 
after being elected president of a tenants’ organization. Peti-
tioner, who fruitlessly tried to determine why she was being 
evicted, refused to vacate. Respondent brought an eviction 
action, and the State Supreme Court affirmed the lower court’s 
eviction order which held that the reasons for cancellation were 
immaterial, notwithstanding petitioner’s contention that she was 
being evicted because of her organizational activities in violation 
of her First Amendment rights. This Court granted certiorari. 
Thereafter, on February 7, 1967, the Department of Housing and 
Urban Development (HUD) issued a circular requiring local 
housing authorities to give tenants the reasons for eviction and 
to afford them an opportunity for explanation or reply. Follow-
ing this Court’s remand for further proceedings in the light of the 
HUD circular (386 U. S. 670), the State Supreme Court upheld 
petitioner’s eviction on the ground that the parties’ rights had 
“matured” before issuance of the circular, which the court held 
applied only prospectively. The court stayed execution of its 
judgment pending this Court’s decision. Respondent urges that 
the circular (1) is only advisory; (2) if mandatory, constitutes an 
unconstitutional impairment of respondent’s contract with HUD 
and its lease agreement with petitioner; and (3) if constitutional, 
does not apply to eviction proceedings commenced before its 
issuance. Held:

1. Housing authorities of federally assisted public housing proj-
ects must follow the requirements of the February 7, 1967, HUD 
circular before evicting any tenant residing in such projects on 
the date of this Court’s decision herein. Pp. 274-284.

(a) The circular, which originally supplemented and later be-
came incorporated in HUD’s Low-Rent Management Manual is-
sued under the agency’s general rule-making powers pursuant to 
§ 8 of the United States Housing Act of 1937, was intended by 
HUD to be mandatory. Pp. 274-276.
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(b) The simple notification procedure required by the cir-
cular, which has only nominal effect on respondent’s administra-
tion of the housing project, does not violate the congressional 
policy set forth in the Act for local control of federally financed 
housing projects. Pp. 277-278.

(c) The respective obligations of HUD and respondent under 
the annual contributions contract between them, and the lease 
agreement between petitioner and respondent, remain unchanged 
by the circular, which therefore does not involve any impairment 
of contractual obligations in violation of the Due Process Clause 
of the Fifth Amendment. Pp. 278-280.

(d) The circular furthers the Act’s remedial purpose. Pp. 
280-281.

(e) The circular applies to eviction proceedings commenced 
before its issuance under the general rule that a court must apply 
the law (here that of an administrative agency acting pursuant 
to legislative authorization) in effect at the time it renders deci-
sion; and that rule is particularly applicable here where ascer-
tainment of the reason for eviction is essential to enable a tenant 
to defend against eviction for activity claimed to be constitu-
tionally protected. Pp. 281-283.

2. It would be premature to decide, as petitioner urges, that 
this Court must establish guidelines to insure that she is given 
not only the reasons for her eviction but also a hearing comporting 
with due process requirements. Pp. 283-284.

271 N. C. 468,157 S. E. 2d 147, reversed and remanded.

James M. Nabrit III argued the cause for petitioner. 
With him on the briefs were Jack Greenberg, Charles 
Stephen Ralston, Charles H. Jones, Jr., Anthony G. 
Amsterdam, and William Bennett Turner.

Daniel K. Edwards argued the cause for respondent. 
With him on the briefs was William Y. Manson.

Mr . Chief  Just ice  Warren  delivered the opinion 
of the Court.

This case raises the question whether a tenant of a 
federally assisted housing project can be evicted prior to 
notification of the reasons for the eviction and without 
an opportunity to reply to those reasons, when such a
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procedure is provided for in a Department of Housing 
and Urban Development (hereinafter HUD) circular 
issued after eviction proceedings have been initiated.

On November 11, 1964, petitioner and her children 
commenced a month-to-month tenancy in McDougald 
Terrace, a federally assisted, low-rent housing project 
owned and operated by the Housing Authority of the 
City of Durham, North Carolina. Under the lease, peti-
tioner is entitled to an automatic renewal for successive 
one-month terms, provided that her family composition 
and income remain unchanged and that she does not 
violate the terms of the lease.1 The lease also provides, 
however, that either the tenant or the Authority may 
terminate the tenancy by giving notice at least 15 days 
before the end of any monthly term.1 2

1 “This lease shall be automatically renewed for successive terms 
of one month each at the rental last entered and acknowledged 
below .... Provided, there is no change in the income or compo-
sition of the family of the tenant and no violation of the terms 
hereof. In the event of any change in the composition or income 
of the family of the tenant, rent for the premises shall automatically 
conform to the rental rates established in the approved current 
rent schedule which has been adopted by the Management for the 
operation of this Project . . . .”

2 “This lease may be terminated by the Tenant by giving to Man-
agement notice in writing of such termination 15 days prior to the 
last day of the term. The Management may terminate this lease 
by giving to the Tenant notice in writing of such termination fifteen 
(15) days prior to the last day of the term. Provided, however, 
that this paragraph shall not be construed to prevent the termination 
of this lease by Management in any other method or for any other 
cause set forth in this lease.”

The Housing Authority construes this provision to authorize termi-
nation upon the giving of the required notice even if the tenant 
has not violated the terms of the lease and his income and family 
composition have not changed. Petitioner, however, insists that 
since the Authority is a government agency, it may not constitu-
tionally evict “for no reason at all, or for an unreasonable, arbitrary 
and capricious reason . . . .” Brief for Petitioner 27. We do not, 
however, reach that issue in this case. See n. 49, infra.
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On August 10, 1965, petitioner was elected president 
of a McDougald Terrace tenants’ organization called the 
Parents’ Club. On the very next day, without any 
explanation, the executive director of the Housing Au-
thority notified petitioner that her lease would be can-
celed as of August 31.3 After receiving notice, petitioner 
attempted through her attorneys, by phone and by letter, 
to find out the reasons for her eviction.4 Her inquiries 
went unanswered, and she refused to vacate.

On September 17,1965, the Housing Authority brought 
an action for summary eviction in the Durham Justice 
of the Peace Court, which, three days later, ordered peti-
tioner removed from her apartment. On appeal to the 
Superior Court of Durham County, petitioner alleged 
that she was being evicted because of her organizational 
activities in violation of her First Amendment rights. 
After a trial de novo,5 the Superior Court affirmed the

3 The text of the notice is as follows:
“Your Dwelling Lease provides that the Lease may be cancelled 
upon fifteen (15) days written notice. This is to notify you that 
your Dwelling Lease will be cancelled effective August 31, 1965, at 
which time you will be required to vacate the premises you now 
occupy.”

4 One of those attempts was made on September 1. In an affi-
davit filed with the Superior Court of Durham County, petitioner 
alleged that on that day members of the Housing Authority met 
with a Durham police detective who had been investigating peti-
tioner’s conduct. Although petitioner’s attorney met with Housing 
Authority representatives on this same day to request a hearing, 
the attorney was not informed what information had been uncovered 
by the police investigation or whether it had any bearing on peti-
tioner’s eviction.

5 All of the essential facts were stipulated in the Superior Court, 
including:
“that if Mr. C. S. Oldham, the Executive Director of the Housing 
Authority of the City of Durham, were present and duly sworn and 
were testifying, he would testify that whatever reason there may 
have been, if any, for giving notice to Joyce C. Thorpe of the termi-
nation of her lease, it was not for the reason that she was elected
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eviction, and the Supreme Court of North Carolina also 
affirmed.* 6 Both appellate courts held that under the 
lease the Authority’s reasons for terminating petitioner’s 
tenancy were immaterial. On December 5, 1966, we 
granted certiorari7 to consider whether petitioner was 
denied due process by the Housing Authority’s refusal 
to state the reasons for her eviction and to afford her a 
hearing at which she could contest the sufficiency of 
those reasons.

On February 7, 1967, while petitioner’s case was pend-
ing in this Court, HUD issued a circular directing 
that before instituting an eviction proceeding local hous-
ing authorities operating all federally assisted projects 
should inform the tenant “in a private conference or 
other appropriate manner” of the reasons for the eviction 
and give him “an opportunity to make such reply or 
explanation as he may wish.” 8 Since the application of

president of any group organized in McDougald Terrace, and specif-
ically it was not for the reason that she was elected president of 
any group organized in McDougald Terrace on August 10, 1965 ... .”

6 267 N. C. 431, 148 S. E. 2d 290 (1966).
7 385 U. S. 967.
8 The full text of that circular is as follows:

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 
Washington, D. C. 20410

Circular 
2-7-67

Office of the Assistant Secretary
For Renewal and Housing Assistance
TO: Local Housing Authorities

Assistant Regional Administrators for 
Housing Assistance

HAA Division and Branch Heads
FROM: Don Hummel
SUBJECT: Terminations of Tenancy in Low-Rent Projects 
Within the past year increasing dissatisfaction has been expressed 
with eviction practices in public low-rent housing projects. During
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this directive to petitioner would render a decision on the 
constitutional issues she raised unnecessary, we vacated 
the judgment of the Supreme Court of North Carolina 
and remanded the case “for such further proceedings as 
may be appropriate in the light of the February 7 
circular of the Department of Housing and Urban 
Development.” 9

On remand, the North Carolina Supreme Court refused 
to apply the February 7 HUD circular and reaffirmed 
its prior decision upholding petitioner’s eviction. Analo-

that period a number of suits have been filed throughout the United 
States generally challenging the right of a Local Authority to evict 
a tenant without advising him of the reasons for such eviction.
Since this is a federally assisted program, we believe it is essential 
that no tenant be given notice to vacate without being told by the 
Local Authority, in a private conference or other appropriate 
manner, the reasons for the eviction, and given an opportunity to 
make such reply or explanation as he may wish.
In addition to informing the tenant of the reason (s) for any proposed 
eviction action, from this date each Local Authority shall maintain 
a written record of every eviction from its federally assisted public 
housing. Such records are to be available for review from time 
to time by HUD representatives and shall contain the following 
information:

1. Name of tenant and identification of unit occupied.
2. Date of notice to vacate.
3. Specific reason (s) for notice to vacate. For example, if a 

tenant is being evicted because of undesirable actions, the record 
should detail the actions which resulted in the determination 
that eviction should be instituted.

4. Date and method of notifying tenant with summary of any con-
ferences with tenant, including names of conference participants.

5. Date and description of final action taken.
The Circular on the above subject from the PHA Commissioner, 
dated May 31, 1966, is superseded by this Circular.

s/ Don Hummel
Assistant Secretary for Renewal 

and Housing Assistance
386 U. S. 670, 673-674 (1967).
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gizing to the North Carolina rule that statutes are pre-
sumed to act prospectively only, the court held that since 
“ [a] 11 critical events” 10 11 had occurred prior to the date on 
which the circular was issued “[t]he rights of the parties 
had matured and had been determined before . . .” 
that date.11 We again granted certiorari.12 We reverse 
the judgment of the Supreme Court of North Carolina 
and hold that housing authorities of federally assisted 
public housing projects must apply the February 7, 1967, 
HUD circular before evicting any tenant still residing in 
such projects on the date of this decision.13

In support of the North Carolina judgment, the Hous-
ing Authority makes three arguments: (1) the HUD 
circular was intended to be advisory, not mandatory; 
(2) if the circular is mandatory, it is an unauthorized 
and unconstitutional impairment of both the Authority’s 
annual contributions contract with HUD 14 and the lease 
agreement between the Authority and petitioner; and 
(3) even if the circular is mandatory, within HUD’s 
power, and constitutional, it does not apply to eviction 
proceedings commenced prior to the date the circular 
was issued. We reject each of these contentions.

I.
Pursuant to its general rule-making power under § 8 

of the United States Housing Act of 1937,15 HUD has

10 271 N. C. 468, 471, 157 S. E. 2d 147, 150 (1967).
11271 N. C., at 470, 157 S. E. 2d, at 149.
12 390 U. S. 942 (1968).
13 The Supreme Court of North Carolina stayed the execution 

of its judgment pending our decision. As a result, petitioner has not 
yet vacated her apartment.

14 Under § 10 (a) of the United States Housing Act of 1937, 50 
Stat. 891, as amended, 42 U. S. C. § 1410 (a) (1964 ed., Supp. Ill), 
HUD is required to enter into an annual contributions contract with 
the local housing authorities. In that contract, HUD guarantees to 
provide a certain amount of money over a certain number of years.

15 50 Stat. 891, as amended, 42 U. S. C. § 1408 (1964 ed., Supp. 
III).
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issued a Low-Rent Management Manual,16 which con-
tains requirements that supplement the provisions of the 
annual contributions contract applicable to project man-
agement.17 According to HUD, these requirements 
“are the minimum considered consistent with fulfilling 
Federal responsibilities” under the Act.18 Changes in 
the manual are initially promulgated as circulars. These 
circulars, which have not yet been physically in-
corporated into the manual, are temporary additions 
or modifications of the manual’s requirements and 
“have the same effect.” 19 In contrast, the various “hand-
books” and “booklets” issued by HUD contain mere “in-
structions,” “technical suggestions,” and “items for 
consideration.” 20

Despite the incorporation of the February 7 circular 
into the Management Manual in October 1967, the 
Housing Authority contends that on its face the circular 
purports to be only advisory. The Authority places 
particular emphasis on the circular’s precatory statement 
that HUD “believes” that its notification procedure 
should be followed. In addition to overlooking the sig-
nificance of the subsequent incorporation of the circular 
into the Management Manual, the Authority’s argument 
is based upon a simple misconstruction of the language 
actually used. The import of that language, which char-
acterizes the new notification procedure as “essential,” 
becomes apparent when the February 7 circular is con-
trasted with the one it superseded. The earlier circular, 
issued on May 31, 1966, stated: “[W]e strongly urge, as a 
matter of good social policy, that Local Authorities in a 

16 Housing Assistance Administration, HUD, Low-Rent Manage-
ment Manual.

17 Id., §0 (preface) (April 1962).
18 Ibid.
19 Housing Assistance Administration, HUD, Low-Rent Housing 

Manual § 100.2, at 2 (Sept. 1963).
20 Ibid.

320-583 0 - 69 - 26
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private conference inform any tenants who are given . . . 
[termination] notices of the reasons for this action.” 21 
(Emphasis added.) This circular was not incorporated 
into the Management Manual.

That HUD intended the February 7 circular to be 
mandatory has been confirmed unequivocally in letters 
written by HUD’s Assistant Secretary for Renewal and 
Housing Assistance22 and by its Chief Counsel.23 As we 
stated in Bowles v. Seminole Rock Co., 325 U. S. 410, 
414 (1945), when construing an administrative reg-
ulation, “a court must necessarily look to the administra-
tive construction of the regulation if the meaning of the 
words used is in doubt. ... [T]he ultimate criterion 
is the administrative interpretation, which becomes of 
controlling weight unless it is plainly erroneous or incon-
sistent with the regulation.” 24 Thus, when the language 
and HUD’s treatment of the February 7 circular are 
contrasted with the language and treatment of the super-
seded circular, there can be no doubt that the more recent 
circular was intended to be mandatory, not merely 
advisory as contended by the Authority.

21 Circular from Commissioner Marie C. McGuire to Local Au-
thorities, Regional Directors, and Central Office Division and Branch 
Heads, May 31, 1966.

22“[W]e intended it to be followed. . . . The circular is as 
binding in its present form as it will be after incorporation in the 
manual. . . . HUD intends to enforce the circular to the fullest 
extent of its ability. . . .”
Letter from Assistant Secretary Don Hummel to Mr. Charles S. 
Ralston of the NAACP Legal Defense and Educational Fund, Inc., 
July 25, 1967.

23 HUD’s Chief Counsel stated that his “views are the same as 
those expressed” by Assistant Secretary Hummel. Letter from 
Mr. Joseph Burstein to Mr. Charles S. Ralston, Aug. 7, 1967.

24 Accord, Udall n . Tallman, 380 U. S. 1 (1965). See Zemel n . 
Rusk, 381 U. S. 1 (1965).
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II.
Finding that the circular was intended to be mandatory- 

does not, of course, determine the validity of the require-
ments it imposes.25 In our opinion remanding this case 
to the Supreme Court of North Carolina to consider the 
HUD circular’s applicability, we pointed out that the 
circular was issued pursuant to HUD’s rule-making power 
under § 8 of the United States Housing Act of 1937,26 
which authorizes HUD 27 “from time to time [to] make, 
amend, and rescind such rules and regulations as may be 
necessary to carry out the provisions of this Act.” 28 The 
Housing Authority argues that this authorization is lim-
ited by the Act’s express policy of “vest[ing] in the 
local public housing agencies the maximum amount of 
responsibility in the administration of the low-rent hous-
ing program, including responsibility for the establish-
ment of rents and eligibility requirements (subject to 
the approval of . . . [HUD]), with due consideration 
to accomplishing the objectives of this Act while ef-
fecting economies.”29 But the HUD circular is not 
inconsistent with this policy. Its minimal effect upon 

25 See Udall v. Tailman, supra.
26 3 86 U. S. 670, 673, n. 4 (1967).
27 This rule-making power was transferred from the Public Hous-

ing Administration to HUD by § 5 (a) of the Department of Housing 
and Urban Development Act, 79 Stat. 669, 42 U. S. C. § 3534 (a) 
(1964 ed., Supp. III).

28 50 Stat. 891, as amended, 42 U. S. C. § 1408 (1964 ed., Supp. 
III). Such broad rule-making powers have been granted to numer-
ous other federal administrative bodies in substantially the same 
language. See, e. g., 72 Stat. 743, 49 U. S. C. § 1324 (a) (Civil Aero-
nautics Board); 49 Stat. 647, as amended, 42 U. S. C. § 1302 (De-
partment of Health, Education, and Welfare); 52 Stat; 830, 15 
U. S. C. § 717o (Federal Power Commission).

29 Section 1 of the United States Housing Act of 1937, 50 Stat. 
888, as amended by § 501 of the Housing Act of 1959, 73 Stat. 679, 
42 U.S. C. § 1401.
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the Authority’s “responsibility in the administration” 
of McDougald Terrace is aptly attested to by the Au-
thority’s own description of what the circular does not 
require :

“It does not . . . purport to change the terms of 
the lease provisions used by Housing Authorities, 
nor does it purport to take away from the Housing 
Authority its legal ability to evict by complying 
with the terms of the lease and the pertinent pro-
visions of the State law relating to evictions. It 
does not deal with what reasons are acceptable to 
HUD .... Moreover, the Circular clearly does 
not say that a Housing Authority cannot terminate 
at the end of any term without cause as is provided 
in the lease.”30

The circular imposes only one requirement: that the 
Authority comply with a very simple notification pro-
cedure before evicting its tenants. Given the admit-
tedly insubstantial effect this requirement has upon the 
basic lease agreement under which the Authority dis-
charges its management responsibilities, the contention 
that the circular violates the congressional policy of 
allowing local authorities to retain maximum control over 
the administration of federally financed housing projects 
is untenable.

The Authority also argues that under the Due Process 
Clause of the Fifth Amendment HUD is powerless to 
impose any obligations except those mutually agreed 
upon in the annual contributions contract.31 If HUD’s

30 Brief for Respondent 21, 23.
31 Although the constitutional prohibition of the impairment of 

contracts, U. S. Const. Art. I, § 10, applies only to the States, we 
have held that “[v]alid contracts are property, whether the obligor 
be a private individual, a municipality, a State or the United States. 
Rights against the United States arising out of a contract with it 
are protected by the Fifth Amendment.” Lynch v. United States, 
292 U. S. 571, 579 (1934).
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power is not so limited, the Authority argues, HUD would 
be free to impair its contractual obligations to the Au-
thority through unilateral action. Moreover, in this 
particular case, the Authority contends that HUD has 
not only impaired its own contract with the Authority, 
but it has also impaired the contract between petitioner 
and the Authority. The obligations of each of these 
contracts, however, can be impaired only “by a law 
which renders them invalid, or releases or extin-
guishes them ... [or by a law] which without destroying 
[the] contracts derogate [s] from substantial contractual 
rights.” 32 The HUD circular does neither.

The respective obligations of both HUD and the Au-
thority under the annual contributions contract remain 
unchanged. Each provision of that contract is as en-
forceable now as it was prior to the issuance of the 
circular.33 Although the circular supplements the con-
tract in the sense that it imposes upon the Authority 
an additional obligation not contained in the contract, 
that obligation is imposed under HUD’s wholly inde-
pendent rule-making power.

Likewise, the lease agreement between the Authority 
and petitioner remains inviolate. Petitioner must still 
pay her rent and comply with the other terms of the 
lease; and, as the Authority itself acknowledges, she is 
still subject to eviction.34 HUD has merely provided 
for a particular type of notification that must precede

32 Home Bldg. & Loan Assn. v. Blaisdell, 290 U. S. 398, 431 (1934). 
The statute challenged in Lynch v. United States, supra, fell into 
the first of these two categories. It repealed “all laws granting or 
pertaining to yearly renewable [War Risk term] insurance . . . .” 
292 U. 8.» at 575.

33 A far different case would be presented if HUD were a party 
to this suit arguing that it could repudiate its obligations under the 
annual contributions contract because the Authority had failed to 
apply the circular. Cf. Lynch v. United States, supra.

34 Cf. Home Bldg. & Loan Assn. v. Blaisdell, supra, at 425.
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eviction; and “[i]n modes of proceeding and forms to 
enforce the contract the legislature has the control, and 
may enlarge, limit, or alter them, provided it does not 
deny a remedy or so embarrass it with conditions or re-
strictions as seriously to impair the value of the right.”35

Since the Authority does not argue that the circular 
is proscribed by any constitutional provision other than 
the Due Process Clause, the only remaining inquiry is 
whether it is reasonably related to the purposes of the

35 Penniman’s Case, 103 U. S. 714, 720 (1881). See El Paso v. 
Simmons, 379 U. S. 497, at 508 (1965); Home Bldg. & Loan Assn. v. 
Blaisdell, supra.

We have consistently upheld legislation that affects contract rights 
far more substantially than does the HUD circular. E. g., El Paso 
v. Simmons, supra, upheld a state statute that placed a time 
limit on the right to reinstate a claim in previously forfeited 
public lands; East N. Y. Sav. Bank v. Hahn, 326 U. S. 230 (1945), 
upheld a New York statute suspending mortgage foreclosures for 
the 10th year in succession; and Blaisdell upheld a statute that 
extended mortgagors’ redemption time.

There is no reason why the principles that control legislation that 
affects contractual rights should not also control administrative rule 
making that affects contractual rights. Cf. Permian Basin Area 
Rate Cases, 390 U. S. 747, 779-780 (1968), which upheld a Federal 
Power Commission order limiting the application of “escalation 
clauses” in contracts for the sale of natural gas; and 24 CFR §§ 1.1- 
1.12 (1968), which proscribe a wide range of racially discriminatory 
practices by both governmental and private interests that receive 
any federal financial assistance whether or not pursuant to a pre-
existing contract. This regulation was promulgated under § 602 of 
the Civil Rights Act of 1964, 78 Stat. 252, 42 U. S. C. § 2000d-l, 
which directs each federal agency that administers federal finan-
cial assistance “by way of grant, loan, or contract other than a con-
tract of insurance or guaranty ... to effectuate the provisions 
of section 601 [which prohibits racial discrimination in the ad-
ministration of any program receiving federal financial assist-
ance] ... by issuing rules, regulations, or orders of general applica-
bility which shall be consistent with achievement of the objectives of 
the statute authorizing the financial assistance in connection with 
which the action is taken.”
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enabling legislation under which it was promulgated.36 
One of the specific purposes of the federal housing acts 
is to provide “a decent home and a suitable living en-
vironment for every American family” 37 that lacks the 
financial means of providing such a home without gov-
ernmental aid. A procedure requiring housing authori-
ties to explain why they are evicting a tenant who is 
apparently among those people in need of such assist-
ance certainly furthers this goal. We therefore cannot 
hold that the circular’s requirements bear no reasonable 
relationship to the purposes for which HUD’s rule-
making power was authorized.

HI.
The Housing Authority also urges that petitioner’s 

eviction should be upheld on the theory relied upon by 
the Supreme Court of North Carolina: the circular does 
not apply to eviction proceedings commenced prior to its 
issuance. The general rule, however, is that an appellate 
court must apply the law in effect at the time it renders 
its decision.38 Since the law we are concerned with in 
this case is embodied in a federal administrative regula-
tion, the applicability of this general rule is necessarily

36 See, e. g., FCC v. Schreiber, 381 U. S. 279, 289-294 (1965); 
American Trucking Assns., Inc. v. United States, 344 U. S. 298 
(1953).

37 Section 2 of the Housing Act of 1949, 63 Stat. 413, 42 U. S. C. 
§ 1441. That section further directs all agencies of the Federal Gov-
ernment “having powers, functions, or duties with respect to hous-
ing . . . [to] exercise their powers, functions, and duties under this 
or any other law, consistently with the national housing policy 
declared by this Act . . . .” Ibid.

38 “A change in the law between a nisi prius and an appellate 
decision requires the appellate court to apply the changed law.” 
Ziffrin, Inc. v. United States, 318 U. S. 73, 78 (1943). Accord, 
e. g., Vandenbark v. Owens-Illinois Glass Co., 311 U. S. 538 (1941); 
United States v. Chambers, 291 U. S. 217 (1934).
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governed by federal law. Chief Justice Marshall ex-
plained the rule over 150 years ago as follows:

“[I]f subsequent to the judgment and before the 
decision of the appellate court, a law intervenes and 
positively changes the rule which governs, the law 
must be obeyed, or its obligation denied. If the 
law be constitutional, ... I know of no court which 
can contest its obligation. It is true that in mere 
private cases between individuals, a court will and 
ought to struggle hard against a construction which 
will, by a retrospective operation, affect the rights 
of parties, but in great national concerns . . . the 
court must decide according to existing laws, and 
if it be necessary to set aside a judgment, rightful 
when rendered, but which cannot be affirmed but in 
violation of law, the judgment must be set aside.” 39

This same reasoning has been applied where the change 
was constitutional,40 statutory,41 or judicial.42 Surely 
it applies with equal force where the change is made by 
an administrative agency acting pursuant to legislative 
authorization. Exceptions have been made to prevent 
manifest injustice,43 but this is not such a case.

To the contrary, the general rule is particularly appli-
cable here. The Housing Authority concedes that its 
power to evict is limited at least to the extent that it 
may not evict a tenant for engaging in constitutionally

39 United States v. Schooner Peggy, 1 Cranch 103, 110 (1801).
40 See, e. g., United States v. Chambers, supra.
41 See, e. g., Carpenter v. Wabash R. Co., 309 U. S. 23 (1940).
42 See, e. g., Vandenbark v. Owens-Illinois Glass Co., supra.
43 See Greene v. United States, 376 U. S. 149 (1964), in which we 

held that the petitioner’s right to recover lost pay for a wrongful 
discharge was “vested” as a result of our earlier decision in Greene 
v. McElroy, 360 U. S. 474 (1959), which we construed to have made 
a “final” and “favorable” determination, 376 U. S., at 159, that 
petitioner had been wrongfully deprived of his employment.
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protected activity;44 but a tenant would have consider-
able difficulty effectively defending against such an ad-
mittedly illegal eviction if the Authority were under no 
obligation to disclose its reasons.45 On the other hand, 
requiring the Authority to apply the circular before 
evicting petitioner not only does not infringe upon any 
of its rights, but also does not even constitute an imposi-
tion. The Authority admitted during oral argument 
that it has already begun complying with the circular.46 
It refuses to apply it to petitioner simply because it 
decided to evict her before the circular was issued. Since 
petitioner has not yet vacated, we fail to see the signifi-
cance of this distinction. We conclude, therefore, that 
the circular should be applied to all tenants still residing 
in McDougald Terrace, including petitioner, not only be-
cause it is designed to insure a fairer eviction procedure 
in general, but also because the prescribed notification 
is essential to remove a serious impediment to the suc-
cessful protection of constitutional rights.

IV.
Petitioner argues that in addition to holding the HUD 

circular applicable to her case, we must also establish 
guidelines to insure that she is provided with not only

44 “We do not contend that, in the case of Housing Authority 
leases if the purpose of the notice of termination of the lease is to 
proscribe the exercise of a constitutional right by the tenant the 
notice would be effective; the notice would be invalid, and the term 
of the lease and its automatic renewal would not thereby be affected.” 
Brief for Respondent 11.

45 See generally Thorpe v. Housing Authority of the City of 
Durham, 386 U. S. 670, 674-681 (1967) (Doug la s , J., concurring).

46 Transcript of Argument 28. Despite this admission, counsel 
for the Authority insisted throughout his oral argument that HUD 
has no power to require compliance with the circular. See id., at 
26-27, 28, 30-32, 48-49. He even expressly suggested that the 
Authority could depart from its requirements “without violating 
any kind of Federal law.” Id., at 48.
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the reasons for her eviction but also a hearing that com-
ports with the requirements of due process. We do not 
sit, however, “to decide abstract, hypothetical or con-
tingent questions ... or to decide any constitutional 
question in advance of the necessity for its deci-
sion . . . .”47 The Authority may be able to provide 
petitioner with reasons that justify eviction under the 
express terms of the lease. In that event, she may 
decide to vacate voluntarily without contesting the Au-
thority’s right to have her removed. And if she chal-
lenges the reasons offered, the Authority may well decide 
to afford her the full hearing she insists is essential.48 49 
Moreover, even if the Authority does not provide such 
a hearing, we have no reason to believe that once peti-
tioner is told the reasons for her eviction she cannot 
effectively challenge their legal sufficiency in whatever 
eviction proceedings may be brought in the North Caro-
lina courts. Thus, with the case in this posture, a 
decision on petitioner’s constitutional claims would be 
premature. Reversed and remanded.

Mr . Just ice  Black , concurring.
The Court here uses a cannon to dispose of a case that 

calls for no more than a popgun. The Durham Housing

47 Alabama State Federation oj Labor v. McAdory, 325 U. S. 450, 
461 (1945). Cf. Zemel v. Rusk, supra, at 18-20; United States v. 
Fruehauj, 365 U. S. 146 (1961).

48 Moreover, if the procedure followed by the Authority proves 
inadequate, HUD may well decide to provide for an appropriate 
hearing. Cf. 24 CFR §§ 1.1-1.12 (1968), which establish a detailed 
procedure to dispose of complaints of racial discrimination in any 
federally assisted program.

49 These same considerations lead us to conclude that it would 
be equally premature for us to reach a decision on petitioner’s con-
tention that it would violate due process for the Authority to evict 
her arbitrarily. That issue can be more appropriately considered 
if petitioner is in fact evicted arbitrarily. See Alabama State Fed-
eration oj Labor v. McAdory, supra.
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Authority has clearly stated, both in its brief and at oral 
argument, that it is fully complying with the directive 
of the Department of Housing and Urban Development 
concerning notice to tenants of reasons for their eviction. 
The only possible issue therefore is whether the directive 
should apply to Mrs. Thorpe, against whom eviction pro-
ceedings were started prior to the effective date of the 
HUD memorandum but who is still residing in public 
housing, as a result of judicial stays. I agree, of course, 
that the directive should apply to her eviction. Nothing 
else need be decided.
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UNITED STATES v. NARDELLO et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF PENNSYLVANIA.

No. 51. Argued November 12, 1968.— 
Decided January 13, 1969.

Appellees were indicted for violating 18 U. S. C. § 1952, which 
prohibits travel in interstate commerce with intent to carry on 
“extortion” in violation of the laws of the State in which com-
mitted. In Pennsylvania, where the acts were allegedly com-
mitted, the statute entitled “extortion” applies only to public 
officials, while other statutes prohibit various aspects of “black-
mail.” The “blackmail” laws, which cover appellees’ alleged 
activities, each define the offense as an act committed with intent 
“to extort.” The District Court, believing that the term extor-
tion was intended “to track closely the legal understanding under 
state law,” concluded that the offense of extortion could only be 
committed by public officials, and dismissed the indictment against 
appellees, who were not public officials. The Government ap-
pealed. Held: In light of the congressional purpose to assist local 
law enforcement officials in combating interstate activities of or-
ganized crime which violate state laws, and not merely to 
eliminate only those acts which a State has denominated extortion, 
the extortionate acts for which appellees were indicted, which 
were prohibited by Pennsylvania law, fall within the generic 
term “extortion” as used in 18 U. S. C. § 1952. Pp. 289-296.

278 F. Supp. 711, reversed and remanded.

Philip A. Lacovara argued the cause for the United 
States, pro hac vice. With him on the brief were Solici-
tor General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg, and Sidney M. Glazer.

F. Emmett Fitzpatrick, Jr., argued the cause and 
filed a brief for appellees.
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Mr . Chief  Justice  Warren  delivered the opinion of 
the Court.

This appeal presents solely a question of statutory 
construction: whether 18 U. S. C. § 1952,1 prohibiting 
travel in interstate commerce with intent to carry on 
“extortion” in violation of the laws of the State in 
which committed, applies to extortionate conduct classi-
fied as “blackmail” rather than “extortion” in the ap-
plicable state penal code. We believe that § 1952 (here-
inafter “the Travel Act”) is applicable and thus must 
reverse the court below.

Appellees were indicted under § 1952 for their alleged 
participation in a “shakedown” operation whereby indi-
viduals would be lured into a compromising homo-
sexual situation and then threatened with exposure 
unless appellees’ silence was purchased. The indict-
ments charged that appellees traveled in interstate com-

1 Section 1952 provides:
“(a) Whoever travels in interstate or foreign commerce or uses 

any facility in interstate or foreign commerce, including the mail, 
with intent to—

“(1) distribute the proceeds of any unlawful activity; or
“(2) commit any crime of violence to further any unlawful 

activity; or
“(3) otherwise promote, manage, establish, carry on, or facilitate 

the promotion, management, establishment, or carrying on, of any 
unlawful activity, and thereafter performs or attempts to perform 
any of the acts specified in subparagraphs (1), (2), and (3), shall be 
fined not more than $10,000 or imprisoned for not more than five 
years, or both.

“(b) As used in this section ‘unlawful activity’ means (1) any 
business enterprise involving gambling, liquor on which the Fed-
eral excise tax has not been paid, narcotics, or prostitution offenses 
in violation of the laws of the State in which they are committed 
or of the United States, or (2) extortion, bribery, or arson in vio-
lation of the laws of the State in which committed or of the United 
States.” (1964 ed. and Supp. III.)
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merce on three separate occasions, twice from New Jersey 
to Philadelphia and once from Chicago to Philadelphia, 
to promote their activities. Specifically, the indict-
ments referred to “the unlawful activity of blackmail, 
in violation of the laws of the Commonwealth of 
Pennsylvania.”

The District Court for the Eastern District of Penn-
sylvania dismissed the indictments, basing its decision 
upon Pennsylvania statutes which classify certain acts 
as “extortion” and others as various aspects of “black-
mail.” In Pennsylvania, the statute entitled “extor-
tion” is applicable only to the conduct of public officials. 
Pa. Stat. Ann., Tit. 18, § 4318 (1963). Three other 
Pennsylvania statutes, Pa. Stat. Ann., Tit. 18, §§4801— 
4803 (1963), prohibit “blackmail,” “blackmail by in-
jury to reputation or business,” and “blackmail by ac-
cusation of heinous crime.” Each of these three statutes 
defines the prohibited offense as, inter alia, an act com-
mitted with an intent “to extort.” The District Court 
believed that the term extortion as used in the Travel 
Act was intended “to track closely the legal understand-
ing under state law.” 278 F. Supp. 711, 712 (1968). 
Reasoning from this premise, the court concluded that 
in Pennsylvania the offense of extortion was covered 
only by Pa. Stat. Ann., Tit. 18, § 4318, a statute which 
required that the accused be a public official. Since 
appellees were not public officials, the indictment was 
therefore defective.2 The United States appealed di-

2 This conclusion impliedly conflicts with at least two other cases 
in which prosecutions of private individuals for extortion violative 
of the Travel Act were successfully maintained in States having a 
statutory structure similar to that found in Pennsylvania. See 
United States v. Hughes, 389 F. 2d 535 (C. A. 2d Cir. 1968); 
McIntosh v. United States, 385 F. 2d 274 (C. A. 8th Cir. 1967). 
Hughes involved a prosecution pursuant to North Carolina statutes, 
one of which prohibits extortion by a public official, N. C. Gen. Stat.
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rectly to this Court pursuant to 18 U. S. C. § 3731 and 
probable jurisdiction was noted. 392 U. S. 923 (1968).

Although Congress directed that content should be 
given to the term “extortion” in § 1952 by resort to 
state law, it otherwise left that term undefined.* 3 At 
common law' a public official who under color of office 
obtained the property of another not due either to the 
office or the official was guilty of extortion.4 In many 
States, however, the crime of extortion has been statu-
torily expanded to include acts by private individuals 
under which property is obtained by means of force, 
fear, or threats. See Cal. Penal Code § 519 (1955); 
N. J. Stat. Ann. §2A:105-3, §2A:105-4 (1953); 3 
F. Wharton’s Criminal Law and Procedure § 1396 (R. An-
derson ed. 1957). Others, such as Pennsylvania, retain 
the common-law definition of extortion but prohibit con-
duct for which appellees were charged under other stat-
utes.5 At least one State does not denominate any

§ 66-7 (1965), while a second covers blackmailing, N. C. Gen. Stat. 
§ 14-118 (1953). Hughes was charged with involvement in a 
scheme identical to that in which appellees allegedly participated. 
McIntosh, involving Missouri law, was a prosecution under Mo. Rev. 
Stat. § 560.130 (1959), a prohibition of threats with intent to extort. 
However, Missouri also prohibits extortion by certain state officials. 
See Mo. Rev. Stat. § 29.360 (state auditor), § 30.420 (state treasurer) 
(1959).

3Cf. the Hobbs Act, 18 U. S. C. §1951 (b)(2), which defines 
extortion as “the obtaining of property from another, with his 
consent, induced by wrongful use of actual or threatened force, 
violence, or fear, or under color of official right.”

4 See United States v. Laudam, 134 F. 2d 847, 851, n. 1 (C. A. 
3d Cir. 1943), rev’d on other grounds, 320 U. S. 543 (1944); 
United States v. Altmeyer, 113 F. Supp. 854, 856 (D. C. W. D. Pa. 
1953); W. Clark & W. Marshall, A Treatise on the Law of Crimes 
§ 12.17 (6th ed. 1958).

5 Compare Ala. Code, Tit. 14, § 160 (1959) (extortion), with 
Ala. Code, Tit. 14, §§ 49-50 (1959) (blackmail), and Ohio Rev. Code
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specific act as extortion but prohibits appellees’ type of 
activities under the general heading of offenses directed 
against property. See Ill. Rev. Stat., c. 38, § 15-5 (1967).

Faced with this diversity, appellees contend alterna-
tively that Congress intended either that extortion was 
to be applied in its common-law sense or that, where 
a State does have a statute specifically prohibiting 
extortion, then that statute alone is encompassed by 
§ 1952. The Government, on the other hand, suggests 
that Congress intended that extortion should refer to 
those acts prohibited by state law which would be ge-
nerically classified as extortionate, i. e., obtaining some-
thing of value from another with his consent induced 
by the wrongful use of force, fear, or threats.* 6

The Travel Act formed part of Attorney General Ken-
nedy’s legislative proposals to combat organized crime. 
See Hearings on S. 1653-1658, S. 1665 before the Senate 
Judiciary Committee on the Attorney General’s Pro-
gram to Curb Organized Crime and Racketeering, 87th 
Cong., 1st Sess. (1961). The Attorney General told the 
Senate Committee that the purpose of the Travel Act 
was to aid local law enforcement officials. In many in-
stances the “top men” of a given criminal operation re-
sided in one State but conducted their illegal activities 
in another; by creating a federal interest in limiting the 
interstate movement necessary to such operations, crimi-
nal conduct beyond the reach of local officials could be

Ann. § 2919.13 (1954) (extortion), with Ohio Rev. Code Ann. 
§2901.38 (1954) (blackmail).

6 The Model Penal Code as first drafted included the offenses for 
which appellees are charged under the heading of “Theft by Intimi-
dation.” Model Penal Code §206.3 (Tent. Draft No. 2, 1954). 
The Proposed Official Draft classifies the same offenses as “Theft by 
Extortion.” Model Penal Code §223.4 (Prop. Off. Draft 1962). 
The comments to the original draft indicate that the authors intended 
these sections to encompass extortionate offenses. See Model Penal 
Code §206.3, Comments 1, 5 (Tent. Draft No. 2, 1954).
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controlled. Id., at 15-17.7 The Attorney General’s con-
cerns were reflected in the Senate Committee Report 
favoring adoption of the Travel Act. The Report, after 
noting the Committee’s belief that local law enforcement 
efforts would be enhanced by the Travel Act, quoted 
from the Attorney General’s submission letter: “Over 
the years an ever-increasing portion of our national re-
sources has been diverted into illicit channels. Because 
many rackets are conducted by highly organized syndi-
cates whose influence extends over State and National 
borders, the Federal Government should come to the 
aid of local law enforcement authorities in an effort to 
stem such activity.” S. Rep. No. 644, 87th Cong., 1st 
Sess., 4 (1961). The measure was passed by the Senate 
and subsequently became § 1952.8

The House version of the Travel Act contained an 
amendment unacceptable to the Justice Department. 
The Senate bill defined “unlawful activity” as “any busi-
ness enterprise involving gambling, liquor . . . narcotics, 
or prostitution offenses in violation of the laws of the 
State . . . or . . . extortion or bribery in violation of the 
laws of the States.” S. Rep. No. 644, 87th Cong., 1st 
Sess., 2 (1961). However, the House amendment, by 
defining “unlawful activity” as “any business enterprise 
involving gambling, liquor, narcotics, or prostitution of-
fenses or extortion or bribery in connection with such 
offenses in violation of the laws of the State,” required 
that extortion be connected with a business enterprise 
involving the other enumerated offenses. H. R. Rep.

7 The Attorney General characterized S. 1653, later enacted as 
§ 1952, as “one of the most important” of his proposals.

8 In 1965 the crime of arson was added to the definition of unlawful 
activity in subsection (b)(2). This addition was prompted by a 
suggestion from the Department of Justice that arson was often used 
by organized crime to collect under insurance policies and had thus 
become another source of revenue. See H. R. Rep. No. 264, 89th 
Cong., 1st Sess. (1965); S. Rep. No. 351, 89th Cong., 1st Sess. (1965).

320-583 0 - 69 - 27
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No. 966, 87th Cong., 1st Sess., 1 (1961). In a letter to 
the Chairman of the House Judiciary Committee the 
Justice Department objected that the House amendment 
eliminated from coverage of the Travel Act offenses such 
as “shakedown rackets,” “shylocking” and labor extor-
tion which were traditional sources of income for or-
ganized crime.9 The House-Senate Conference Commit-
tee accepted the Senate version. See H. R. Conf. Rep. 
No. 1161, 87th Cong., 1st Sess. (1961).

The Travel Act, primarily designed to stem the “clan-
destine flow of profits” and to be of “material assistance 
to the States in combating pernicious undertakings which 
cross State lines,”10 thus reflects a congressional judg-
ment that certain activities of organized crime which 
were violative of state law had become a national prob-
lem. The legislative response was to be commensurate 
with the scope of the problem. Appellees suggest, how-
ever, that Congress intended that the common-law mean-
ing of extortion—corrupt acts by a public official—be 
retained. If Congress so intended, then § 1952 would 
cover extortionate acts only when the extortionist was

9 The relevant portion of this letter, written by then Deputy 
Attorney General White, is reproduced in Pollner, Attorney General 
Robert F. Kennedy’s Legislative Program to Curb Organized Crime 
and Racketeering, 28 Brooklyn L. Rev. 37, 41 (1961):
“[The House amendment] eliminated from the purview of the bill 
extortions not related to the four above offenses but which are, and 
have historically been, activities which involve organized crime. 
Such activities are the ‘shakedown racket,’ ‘shylocking’ (where in-
terest of 20% per week is charged and which is collected by means 
of force and violence, since in most states the loans are uncollectable 
in court) and labor extortion. It also removes from the purview 
of the bill bribery of state, local and federal officials by the organized 
criminals unless we can prove that the bribery is directly attribut-
able to gambling, liquor, narcotics or prostitution.”

10 S. Rep. No. 644, 87th Cong., 1st Sess., 4 (1961) (quoting 
Attorney General); H. R. Rep. No. 966, 87th Cong., 1st Sess., 4 
(1961) (quoting Attorney General).
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also a public official. Not only would such a construc-
tion conflict with the congressional desire to curb the 
activities of organized crime rather than merely organ-
ized criminals who were also public officials, but also 
§ 1952 imposes penalties upon any individual crossing 
state lines or using interstate facilities for any of the 
statutorily enumerated offenses. The language of the 
Travel Act, “whoever” crosses state lines or uses inter-
state facilities, includes private persons as well as public 
officials.11

Appellees argue that Congress’ decision not to de-
fine extortion combined with its decision to prohibit 
only extortion in violation of state law compels the con-
clusion that peculiar versions of state terminology are 
controlling. Since in Pennsylvania a distinction is main-
tained between extortion and blackmail with only the 
latter term covering appellees’ activities,11 12 it follows that 
the Travel Act does not reach the conduct charged. The 
fallacy of this contention lies in its assumption that, by 
defining extortion with reference to state law, Congress 
also incorporated state labels for particular offenses. 
Congress’ intent was to aid local law enforcement offi-

11 The Government notes that subsection (b) (2) prohibits bribery 
as well as extortion. Bribery has traditionally focused upon corrupt 
activities by public officials. See 18 U. S. C. §§ 201-218 ; 3 F. Whar-
ton’s Criminal Law and Procedure §§ 1380-1391 (R. Anderson ed. 
1957). Since Pennsylvania’s extortion statute covers corrupt acts 
by public officials, the Government suggests that appellees’ construc-
tion of “extortion” renders the bribery prohibition superfluous.

12 Several cases cast some doubt upon the vitality of this dis-
tinction as they indicate that in Pennsylvania the terms extortion 
and blackmail are considered synonymous. See Commonwealth v. 
Burdell, 380 Pa. 43, 48, 110 A. 2d 193, 196 (1955); Commonwealth 
v. Nathan, 93 Pa. Super. 193, 197 (1928). Federal criminal statutes 
have also used the terms interchangeably. For example, 18 U. S. C. 
§250 (1940 ed.) was entitled “Extortion by informer”; today sub-
stantially the same provision is captioned “Blackmail.” See 18 
U. S. C. §873.
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cials, not to eradicate only those extortionate activities 
which any given State denominated extortion. Indiana 
prohibits appellees’ type of conduct under the heading of 
theft, Ind. Ann. Stat. § 10-3030 (Supp. 1968); Kansas 
terms such conduct robbery in the third degree, Kan. 
Stat. Ann. § 21-529 (1964); Minnesota calls it coercion, 
Minn. Stat. § 609.27 (1967); and Wisconsin believes 
that it should be classified under threats, Wis. Stat. 
§ 943.30 (1965). States such as Massachusetts, Mass. 
Gen. Laws Ann., c. 265, § 25 (1959), Michigan, Mich. 
Comp. Laws § 750.213 (1948), Mich. Stat. Ann. § 28.410 
(1962), and Oregon, Ore. Rev. Stat. § 163.480 (1968), 
have enacted measures covering similar activities; each 
of these statutes contains in its title the term extortion. 
Giving controlling effect to state classifications would 
result in coverage under § 1952 if appellees’ activities 
were centered in Massachusetts, Michigan, or Oregon, 
but would deny coverage in Indiana, Kansas, Minnesota, 
or Wisconsin although each of these States prohibits 
identical criminal activities.

A striking illustration is presented by United States n . 
Schwartz, 398 F. 2d 464 (C. A. 7th Cir. 1968), pet. for 
cert, pending, sub nom. Pyne v. United States*  No. 507, 
1968 Term. Schwartz and a codefendant were accused 
of participating in a venture identical to that in which 
appellees allegedly participated, i. e., luring a business-
man into a compromising situation and then demand-
ing a payoff. The indictment charged that Schwartz 
traveled to Utah to promote extortionate activities 
illegal under Utah Code Ann. § 76-19-1 (1953), a 
statute captioned extortion. Pennsylvania prohibits this 
conduct under its blackmail statutes. Congress intended 
that the Travel Act would support local law enforcement 
efforts by allowing the Federal Government to reach

*[Rep orte r ’s Not e : Cert, denied, posi, p. 1062.]
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interstate aspects of extortion. We can discern no reason 
why Congress would wish to have § 1952 aid local law 
enforcement efforts in Utah but to deny that aid to Penn-
sylvania when both States have statutes covering the 
same offense. We therefore conclude that the inquiry 
is not the manner in which States classify their criminal 
prohibitions but whether the particular State involved 
prohibits the extortionate activity charged.

Appellees do not dispute that Pennsylvania prohibits 
the conduct for which they were indicted. Accepting 
our conclusion that Congress did not intend to limit the 
coverage of § 1952 by reference to state classifications, 
appellees nevertheless insist that their activities were not 
extortionate. The basis for this contention is an asserted 
distinction between blackmail and extortion: the former 
involves two private parties while the latter requires the 
participation of a public official. As previously discussed, 
revenue-producing measures such as shakedown rackets 
and loan-sharking were called to the attention of Con-
gress as methods utilized by organized crime to generate 
income. These activities are traditionally conducted be-
tween private parties whereby funds are obtained from 
the victim with his consent produced by the use of force, 
fear, or threats?3 Prosecutions under the Travel Act for 
extortionate offenses involving only private individuals 
have been consistently maintained. See United States v. 
Hughes, 389 F. 2d 535 (C. A. 2d Cir. 1968); McIntosh v. 
United States, 385 F. 2d 274 (C. A. 8th Cir. 1967) ; 
Marshall v. United States, 355 F. 2d 999 (C. A. 9th Cir.), 
cert, denied, 385 U. S. 815 (1966). Appellees, according 
to the court below, attempted to obtain money from their

13 Extortion is typically employed by organized crime to enforce 
usurious loans, infiltrate legitimate businesses, and obtain control of 
labor unions. See President’s Commission on Law Enforcement and 
Administration of Justice, Task Force Report : Organized Crime 3-5 
(1967).
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victims by threats to expose alleged homosexual conduct. 
Although only private individuals are involved, the in-
dictment encompasses a type of activity generally known 
as extortionate since money was to be obtained from the 
victim by virtue of fear and threats of exposure. In 
light of the scope of the congressional purpose we decline 
to give the term “extortion” an unnaturally narrow read-
ing, cf. United States v. Fabrizio, 385 U. S. 263, 266-267 
(1966), and thus conclude that the acts for which appel-
lees have been indicted fall within the generic term 
extortion as used in the Travel Act.

The judgment of the United States District Court for 
the Eastern District of Pennsylvania is reversed and the 
case remanded to that court for further proceedings con-
sistent with this opinion.

It is so ordered.

Mr . Justi ce  White  took no part in the decision of 
this case.
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UNITED STATES v. DONRUSS CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT.

No. 17. Argued October 22-23, 1968.—Decided January 13, 1969.

Tax imposed by §§ 531-537 of the Internal Revenue Code of 1954 
on accumulated earnings of a corporation “formed or availed of 
for the purpose of avoiding the income tax with respect to its 
shareholders” held to apply if such tax avoidance was one of the 
purposes of an unreasonable accumulation of corporate earnings 
even though it was not the dominant, controlling, or impelling 
motive for the accumulation. Pp. 300-309.

384 F. 2d 292, reversed and remanded.

Assistant Attorney General Rogovin argued the cause 
for the United States. With him on the brief were 
Solicitor General Griswold, Harris Weinstein, Richard C. 
Pugh, and Martin T. Goldblum.

Richard L. Braunstein argued the cause for respondent. 
With him on the brief was Bernard J. Long.

Richard E. Nolan and John P. Carroll, Jr., filed a 
brief for the Shaw-Walker Co., as amicus curiae, urging 
affirmance.

Mr . Justi ce  Marshall  delivered the opinion of the 
Court.

This case involves the application of § § 531-537 of 
the Internal Revenue Code of 1954, which impose a 
surtax on corporations ‘'formed or availed of for the 
purpose of avoiding the income tax with respect to . . . 
[their] shareholders ... by permitting earnings and 
profits to accumulate instead of being divided or 
distributed.”

Respondent is a corporation engaged in the manu-
facture and sale of bubble gum and candy and in the 
operation of a farm. Since 1954, all of respondent’s out-
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standing stock has been owned by Don B. Wiener. In 
each of the tax years from 1955 to 1961, respondent 
operated profitably, increasing its undistributed earnings 
from $1,021,288.58 to $1,679,315.37. The company did 
not make loans to Wiener or provide him with benefits 
other than a salary, nor did it make investments unre-
lated to its business, but no dividends were declared 
during the entire period.

Wiener gave several reasons for respondent’s accumu-
lation policy; among them were capital and inventory 
requirements, increasing costs, and the risks inherent in 
the particular business and in the general economy. 
Wiener also expressed a general desire to expand and a 
more specific desire to invest in respondent’s major dis-
tributor, the Tom Huston Peanut Company. There 
were no definite plans during the tax years in question, 
but in 1964 respondent purchased 10,000 shares in Tom 
Huston at a cost of $380,000.

The Commissioner of Internal Revenue assessed accu-
mulated earnings taxes against respondent for the years 
1960 and 1961. Respondent paid the tax and brought 
this refund suit. At the conclusion of the trial, the 
Government specifically requested that the jury be in-
structed that:

“[I]t is not necessary that avoidance of shareholder’s 
tax be the sole purpose for the unreasonable accu-
mulation of earnings; it is sufficient if it is one 
of the purposes for the company’s accumulation 
policy.”

The instruction was refused and the court instructed 
the jury in the terms of the statute that tax avoidance 
had to be “the purpose” of the accumulations. The jury, 
in response to interrogatories, found that respondent had 
accumulated earnings beyond the reasonable needs of 
its business, but that it had not retained its earnings
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for the purpose of avoiding income tax on Wiener. 
Judgment was entered for respondent and the Govern-
ment appealed.

The Court of Appeals reversed and remanded for a 
new trial, holding that “the jury might well have been 
led to believe that tax avoidance must be the sole pur-
pose behind an accumulation in order to impose the 
accumulated earnings tax.” Donruss Co. v. United 
States, 384 F. 2d 292, 298 (C. A. 6th Cir. 1967). The 
Court of Appeals rejected the Government’s proposed 
instruction and held that the tax applied only if tax 
avoidance was the “dominant, controlling, or impelling 
motive” for the accumulation. Ibid. We granted the 
Government’s petition for certiorari to resolve a conflict 
among the circuits 1 over the degree of “purpose” neces-
sary for the application of the accumulated earnings tax, 
and because of the importance of that question in the 
administration of the tax. 390 U. S. 1023 (1968).

1 The court below adopted the view of the First Circuit. See 
Young Motor Co. v. Commissioner, 281 F. 2d 488, 491 (1960); see 
also Apollo Industries, Inc. v. Commissioner, 358 F. 2d 867, 875- 
876 (1966). The Second Circuit has rejected “the view that the 
prevention of the imposition of surtaxes must have been shown to 
have been the dominant factor behind the accumulations.” Trico 
Prods. Corp. v. Commissioner, 137 F. 2d 424, 426, cert, denied, 320 
U. S. 799 (1943). See also United States v. Duke Laboratories, Inc., 
337 F. 2d 280 (1964). The Fifth Circuit has also rejected the 
position that tax avoidance must be the “primary or dominant” 
purpose of the accumulation. Barrow Mjg. Co. v. Commissioner, 
294 F. 2d 79, 82 (1961), cert, denied, 369 U. S. 817 (1962). The 
Eighth and Tenth Circuits have taken what appears to be an inter-
mediate position, holding that imposition of the tax is proper if tax 
avoidance is one of the “determinating purposes.” Kerr-Cochran, Inc. 
v. Commissioner, 253 F. 2d 121, 123 (C. A. 8th Cir. 1958); World 
Pub. Co. v. United States, 169 F. 2d 186, 189 (C. A. 10th Cir. 1948), 
cert, denied, 335 U. S. 911 (1949). The Sixth Circuit has adhered to 
its view in Shaw-Walker Co. v. Commissioner, 390 F. 2d 205 (1968). 
A petition for certiorari in that case is now pending in this Court.
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I.
The accumulated earnings tax is established by 

§§ 531-537 of the Internal Revenue Code of 1954. Sec-
tion 531 imposes the tax.2 Section 532 defines the 
corporations to which the tax shall apply. That section 
provides:

“The accumulated earnings tax imposed by section 
531 shall apply to every corporation . . . formed 
or availed of for the purpose of avoiding the income 
tax with respect to its shareholders or the share-
holders of any other corporation, by permitting 
earnings and profits to accumulate instead of being 
divided or distributed.” 3

Section 533 (a) provides that:
“For purposes of section 532, the fact that the 

earnings and profits of a corporation are permitted to 
accumulate beyond the reasonable needs of the busi-
ness shall be determinative of the purpose to avoid 
the income tax with respect to shareholders, unless 
the corporation by the preponderance of the evi-
dence shall prove to the contrary.”

In cases before the Tax Court, § 534 allows the tax-
payer in certain instances to shift to the Commissioner 
the burden of proving accumulation beyond the reason-
able needs of the business. Section 535 defines “accu-

2 The rates are 27^% of the accumulated taxable income (defined 
in § 535) not in excess of $100,000, plus 38^2% of the accumulated 
taxable income in excess of $100,000. Internal Revenue Code of 1954, 
§531.

3 Section 532 (b) exempts personal holding companies, foreign 
personal holding companies, and certain tax-exempt corporations. 
Internal Revenue Code of 1954, § 532 (b). Both types of holding 
companies are taxed under other provisions of the Code. See Inter-
nal Revenue Code of 1954, §§ 541-547 (personal holding companies); 
Internal Revenue Code of 1954, §§ 551-558 (foreign personal holding 
companies).
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mulated taxable income.” It also provides for a credit 
for that portion of the earnings and profits retained for 
the reasonable needs of the business, with a minimum 
lifetime credit of $100,000. Finally, § 537 provides that 
“reasonable needs of the business” include “reasonably 
anticipated” needs.

The dispute before us is a narrow one. The Gov-
ernment contends that in order to rebut the presumption 
contained in § 533 (a), the taxpayer must establish by 
the preponderance of the evidence that tax avoidance 
with respect to shareholders was not “one of the pur-
poses” for the accumulation of earnings beyond the 
reasonable needs of the business. Respondent argues 
that it may rebut that presumption by demonstrating 
that tax avoidance was not the “dominant, controlling, 
or impelling” reason for the accumulation. Neither 
party questions the trial court’s instructions on the issue 
of whether the accumulation was beyond the reasonable 
needs of the business, and respondent does not challenge 
the jury’s finding that its accumulation was indeed un-
reasonable. We intimate no opinion about the standards 
governing reasonableness of corporate accumulations.

We conclude from an examination of the language, 
the purpose, and the legislative history of the statute 
that the Government’s construction is the correct one. 
Accordingly, we reverse the judgment of the court below 
and remand the case for a new trial on the issue of 
whether avoidance of shareholder tax was one of the 
purposes of respondent’s accumulations.

II.
Both parties argue that the language of the statute 

supports their conclusion. Respondent argues that Con-
gress could have used the article “a” in §§ 532 and 533 
if it had intended to adopt the Government’s test. In-
stead, argues respondent, Congress used the article “the”
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in the operative part of the statute, thus indicating that 
tax avoidance must at least be the dominant motive for 
the accumulation.4 The Government argues that re-
spondent’s construction gives an unduly narrow effect 
to the word “the.” Instead, contends the Government, 
this Court should focus on the entire phrase “availed of 
for the purpose.” Any language of limitation should 
logically modify “availed of” rather than “purpose” and 
no such language is present. The Government further 
argues that Congress has dealt with similar problems in 
other sections of the Code and has used terms such as 
“principal purpose,” §§ 269 (a), 357 (b)(1), and “used 
principally,” § 355 (a)(1)(B). Similar terms could have 
been used in §§ 532 (a) and 533 (a), but were not. 
Finally, the Government points to the fact that prior 
to adoption of § 102 of the Revenue Act of 1938 (52 Stat. 
483) the forerunner of § 532 (a) used the words “the pur-
pose,” while the evidentiary section used the words “a 
purpose,” thus indicating that tax avoidance need only be 
one purpose. Respondent replies that the change from 
“a” to “the” in the evidentiary section supports its con-
clusion. Respondent also contends that the statute 
before the change was consistent with its construction.

We find both parties’ arguments inconclusive. The 
phrase “availed of for the purpose” is inherently vague, 
and there is no indication in the legislative history 
that Congress intended to attach any particular signifi-
cance to the use of the article “the.” Nor do we find 
the change in the evidentiary section from “a” to “the” 
at all helpful. That change came as part of a significant 
revision in the operation of the section, and there is no 
indication that it was other than a mere change in

4 The First Circuit in Young Motor Co. v. Commissioner, 281 F. 
2d 488 (1960), in part based its conclusion that tax avoidance must 
be the “primary or dominant purpose” on the use of “the” rather 
than “a.”
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phraseology.5 6 Indeed, the Report of the Senate Finance 
Committee accompanying the bill that was to become 
the Revenue Act of 1938, insofar as it sheds any light 
on the question, supports the view of the Government. 
“The proposal is to strengthen [the evidentiary] sec-
tion by requiring the taxpayer by a clear preponderance 
of the evidence to prove the absence of any purpose to 
avoid surtaxes upon shareholders . . . .” S. Rep. No. 
1567, 75th Cong., 3d Sess., 5 (1938) (emphasis added). 
Since the language of the statute does not provide an 
answer to the question before us,G we have examined in 
detail the relevant legislative history. That history 
leads us to conclude that the test proposed by the Gov-
ernment is consistent with the intent of Congress and 
is necessary to effectuate the purpose of the accumulated 
earnings tax.

III.
The accumulated earnings tax is one congressional at-

tempt to deter use of a corporate entity to avoid personal 
income taxes. The purpose of the tax “is to compel the 
company to distribute any profits not needed for the con-
duct of its business so that, when so distributed, individ-
ual stockholders will become liable” for taxes on the 
dividends received, Helvering v. Chicago Stock Yards 
Co., 318 U. S. 693, 699 (1943). The tax originated in 
the Tariff Act of 1913, 38 Stat. 114, the first persona] 
income tax statute following ratification of the Sixteenth 
Amendment. That Act imposed a tax on the share-
holders of any corporation “formed or fraudulently

5 No change was made in that part of the statute providing that 
“[t]he fact that any corporation is a mere holding or investment 
company shall be prima facie evidence of a purpose” to avoid tax. 
Revenue Act of 1938, § 102 (b), 52 Stat. 483 (emphasis added).

6 The Regulations shed no light on the problem. See Treas. Reg. 
§§ 1.531-1.537, 26 CFR §§ 1.531-1.537.
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availed of for the purpose of preventing the imposition 
of such tax through the medium of permitting such gains 
and profits to accumulate instead of being divided or 
distributed....” § II (A)(2), 38 Stat. 166. The 
same section provided that accumulation beyond the 
reasonable needs of the business “shall be prima facie 
evidence of a fraudulent purpose to escape such tax . . . .” 
38 Stat. 167.

In its first years of operation, difficulties in proving a 
fraudulent purpose made the tax largely ineffective. To 
meet this problem, Congress deleted the word “fraudu-
lently.” Revenue Act of 1918, § 220, 40 Stat. 1072; see 
S. Rep. No. 617, 65th Cong., 3d Sess., 5 (1918).7

During the next few years, numerous complaints were 
made about the ineffectiveness of the accumulated earn-
ings tax. Various attempts were made to strengthen 
the tax during the 1920’s and 1930’s, but the statute 
remained essentially the same until 1934. See Joint 
Committee on the Economic Report, The Taxation of 
Corporate Surplus Accumulations, 82d Cong., 2d Sess, 
200-205 (Comm. Print 1952). In 1934, Congress dealt 
with one of the more flagrant examples of that ineffec-
tiveness, the personal holding company. Personal hold-
ing companies were exempted from the general accumu-
lated earnings tax and were subjected to a tax on 
undistributed income, regardless of the purpose of that 
accumulation. Revenue Act of 1934, §§ 102, 351, 48 
Stat. 702, 751. The reason for the change was that, 
“[b]y making partial distribution of profits and by 
showing some need for the accumulation of the remain-

7 Another major change was made in the Revenue Act of 1921, 42 
Stat. 227. Section 220 of that Act shifted the incidence of the 
accumulated earnings tax from the shareholders to the corporation 
itself. 42 Stat. 247. The change was prompted by the decision 
in Eisner v. Macomber, 252 U. S. 189 (1920). See H. R. Rep. No. 
350, 67th Cong., 1st Sess., 12-13 (1921).
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ing profits, the taxpayer makes it difficult to prove a 
purpose to avoid taxes.” H. R. Rep. No. 704, 73d Cong., 
2d Sess., 11 (1934).

Again in 1936, Congress attempted to solve the con-
tinuing problem of undistributed corporate earnings. 
“The difficulty of proving such [tax avoidance] pur-
pose . . . has rendered . . . [the accumulated earnings 
tax] more or less ineffective.” H. R. Rep. No. 2475, 74th 
Cong., 2d Sess., 5 (1936). However, Congress did not 
change the requirement that “purpose” must be proved. 
Rather, it attempted the alternative method of imposing 
an undistributed profits surtax on most corporations. 
Revenue Act of 1936, § 14, 49 Stat. 1655. The tax on 
personal holding companies and the general accumulated 
earnings tax were retained.8

The problem continued to be acute and several pro-
posals were made by and to Congress in 1938. The House 
Ways and Means Committee proposed a surtax on all 
closely held operating companies. Only minor changes 
were proposed by the Committee in the accumulated 
earnings tax. See H. R. Rep. No. 1860, 75th Cong., 3d 
Sess. (1938). The House rejected all but the changes 
in the accumulated earnings tax. The Senate approached 
the problem of retained corporate earnings in a different 
way. Labeling the House Committee’s recommendation 
a “drastic” remedy, the Senate Finance Committee rec-
ommended “dealing with this problem where it should be 
dealt with—namely, in section 102, relating to corpora-
tions improperly accumulating surplus. The proposal is 
to strengthen this section by requiring the taxpayer by a 

8 Tax avoidance and evasion were a major subject of congressional 
concern in 1937. See, e. g., H. R. Rep. No. 1546, 75th Cong., 1st 
Sess. (1937). Congress addressed itself to another aspect of the 
problem by establishing a separate method for the taxation of foreign 
personal holding companies, again without regard to corporate intent. 
Revenue Act of 1937, § 201, 50 Stat. 818.
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clear preponderance of the evidence to prove the absence 
of any purpose to avoid surtaxes upon shareholders after 
it has been determined that the earnings and profits have 
been unreasonably accumulated.” S. Rep. No. 1567, 75th 
Cong., 3d Sess., 5 (1938). The change was thought to 
make it clear that the burden of proving intent, rather 
than the lesser burden of producing evidence on the ques-
tion, was to be on the taxpayer. Id., at 16. The Senate 
proposal was enacted. Revenue Act of 1938, § 102, 52 
Stat. 483. The Committee felt that a “reasonable 
enforcement of this revised section will reduce tax avoid-
ance . . . .” S. Rep. No. 1567, supra, at 5.

Only insignificant changes were made in the accumu-
lated earnings tax from 1938 to 1954. Discussion of 
the problem continued, however, and numerous proposals 
were made to alter the tax. See, e. g., Joint Committee 
on the Economic Report, The Taxation of Corporate 
Surplus Accumulations, 82d Cong., 2d Sess. (Comm. 
Print 1952). Congress took cognizance of these com-
plaints and incorporated many of them in the Internal 
Revenue Code of 1954, but no change was made in the 
required degree of tax avoidance purpose.9 Rather, the 
changes, which were generally favorable to the tax-
payer,10 11 demonstrated congressional disaffection with the 
effect of the tax and its emphasis on intent. Congress’ 
reaction to the complaints was to emphasize the reason-
able needs of the business as a proper purpose for cor-
porate accumulations11 and to make it easier for the

9 Congress was urged to adopt a test of purpose similar to that 
proposed by respondent in the present case. See, e. g., Hearings 
before the House Committee on Ways and Means Pertaining to the 
General Revision of the Internal Revenue Code, 83d Cong., 1st Sess., 
pt. 3, p. 2142 (1953).

10 The changes were expected to decrease revenues by $10,000,000 
in fiscal year 1955. See S. Rep. No. 1622, 83d Cong., 2d Sess., 72 
(1954).

11 Section 535 (c) provided a credit for such accumulations.



UNITED STATES v. DONRUSS CO. 307

297 Opinion of the Court.

taxpayer to prove those needs.12 As the House Ways 
and Means Committee said, “Your committee believes 
it is necessary to retain the penalty tax on unreason-
able accumulations as a safeguard against tax avoidance. 
However, several amendments have been adopted to 
minimize the threat to corporations accumulating funds 
for legitimate business purposes . . . H. R. Rep. No. 
1337, 83d Cong., 2d Sess., 52 (1954).

As this brief summary indicates, the legislative history 
of the accumulated earnings tax demonstrates a continu-
ing concern with the use of the corporate form to avoid 
income tax on a corporation’s shareholders. Numerous 
methods were employed to prevent this practice, all 
of which proved unsatisfactory in one way or another. 
Two conclusions can be drawn from Congress’ efforts. 
First, Congress recognized the tremendous difficulty of 
ascertaining the purpose of corporate accumulations. 
Second, it saw that accumulation was often necessary for 
legitimate and reasonable business purposes. It appears 
clear to us that the congressional response to these facts 
has been to emphasize unreasonable accumulation as the 
most significant factor in the incidence of the tax. The 
reasonableness of an accumulation, while subject to hon-
est difference of opinion, is a much more objective in-
quiry, and is susceptible of more effective scrutiny, than 
are the vagaries of corporate motive.

Respondent would have us adopt a test that requires 
that tax avoidance purpose need be dominant, impelling, 
or controlling. It seems to us that such a test would 
exacerbate the problems that Congress was trying to

12 Section 534 allowed the taxpayer to shift to the Commissioner 
in certain instances the burden of proving unreasonable accumula-
tion. Section 537 included anticipated needs as reasonable needs 
of the business. In addition to those changes, § 533 (a) omitted 
the requirement that the taxpayer negate the existence of tax avoid-
ance purpose by a “clear preponderance of the evidence,” and 
substituted a “preponderance” test.

320-583 0 - 69 - 28
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avoid. Rarely is there one motive, or even one domi-
nant motive, for corporate decisions. Numerous factors 
contribute to the action ultimately decided upon. Re-
spondent’s test would allow taxpayers to escape the tax 
when it is proved that at least one other motive was 
equal to tax avoidance. We doubt that such a determi-
nation can be made with any accuracy, and it is certainly 
one which will depend almost exclusively on the in-
terested testimony of corporate management. Respond-
ent’s test would thus go a long way toward destroying 
the presumption that Congress created to meet this very 
problem. As Judge Learned Hand said of the much 
weaker presumption contained in the Revenue Act of 
1921, § 220, 42 Stat. 247, “[a] statute which stands on the 
footing of the participants’ state of mind may need the 
support of presumption, indeed be practically unen-
forceable without it . . . .” United Business Corp. v. 
Commissioner, 62 F. 2d 754, 755 (C. A. 2d Cir. 1933). 
And, “[t]he utility of . . . [that] presumption ... is 
well nigh destroyed if . . . [it] is saddled with require-
ment of proof of ‘the primary or dominant purpose’ of 
the accumulation.” Barrow Mfg. Co. v. Commissioner, 
294 F. 2d 79, 82 (C. A. 5th Cir. 1961), cert, denied, 369 
U. S. 817 (1962).

The cases cited by respondent do not convince us to the 
contrary. For the most part, they lack detailed analysis 
of the precise problem. Perhaps the leading case for re-
spondent’s position is Young Motor Co. v. Commissioner, 
281 F. 2d 488 (C. A. 1st Cir. 1960). That case relied in 
part upon the use of the article “the” instead of “a.” We 
have previously rejected that argument. The case also 
relied, as did the court below, on certain cases from the 
gift and estate tax areas.13 We find those cases inappo-

13 Commissioner v. Duberstein, 363 U. S. 278 (1960); Allen v. Trust 
Co. of Georgia, 326 U. S. 630 (1946); City Bank Farmers Trust Co. 
v. McGowan, 323 U. S. 594 (1945); United States v. Wells, 283 
U. S. 102 (1931).
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site. They deal with areas of the Code whose language, 
purpose, and legislative history are entirely different 
from those of the accumulated earnings tax. See Com-
missioner v. Dub er stein, 363 U. S. 278, 284 (1960).

Finally, we cannot subscribe to respondent’s suggestion 
that our holding would make purpose totally irrelevant. 
It still serves to isolate those cases in which tax avoidance 
motives did not contribute to the decision to accumulate. 
Obviously in such a case imposition of the tax would 
be futile. In addition, “purpose” means more than mere 
knowledge, undoubtedly present in nearly every case. 
It is still open to the taxpayer to show that even though 
knowledge of the tax consequences was present, that 
knowledge did not contribute to the decision to accumu-
late earnings.

Reversed and remanded.

Mr . Justice  Harlan , whom Mr . Justic e Dougla s  
and Mr . Just ice  Stewar t  join, concurring in part and 
dissenting in part.

I agree with the Court that the Court of Appeals erred 
in framing its remand order in this case. However, I 
would modify the order in a different way, which I find 
more in harmony with the statutory scheme than the one 
the Court has chosen.

Section 532 of the Internal Revenue Code of 1954 states 
in relevant part:

“The accumulated earnings tax imposed by section 
531 shall apply to every corporation . . . formed or 
availed of for the purpose of avoiding the income tax 
with respect to its shareholders . . . , by permitting 
earnings and profits to accumulate instead of being 
divided or distributed.”

Section 533 (a) provides:
“For purposes of section 532, the fact that the 

earnings and profits of a corporation are permitted to
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accumulate beyond the reasonable needs of the busi-
ness shall be determinative of the purpose to avoid 
the income tax with respect to shareholders, unless 
the corporation by the preponderance of the evidence 
shall prove to the contrary.”

Our task is to decide what jury instruction with respect 
to the definition of “purpose” comports best with Con-
gress’ intent as revealed by this statutory language and 
the underlying legislative history.

I am in accord with much of the Court’s opinion. I 
too find that the successive changes in the wording of the 
statute, even when read together with the legislative his-
tory, do not help in our inquiry. I too find that the 
legislative history reveals a progressive congressional in-
tention to rely more and more heavily upon a com-
paratively objective criterion: whether the accumulated 
earnings were in excess of the corporation’s reasonable 
business needs. Nevertheless, it is apparent from the 
language of § 533 (a), and from the legislative materials, 
that Congress chose still to give the taxpayer a “last clear 
chance” to prove that, despite the unreasonableness of 
the accumulation by business standards, the accumula-
tion was not due to the proscribed purpose. My diffi-
culty with the instruction approved by the Court is that 
in most instances it will effectively deny to the taxpayer 
the “last clear chance” which Congress clearly meant to 
afford and substitute a very fuzzy chance indeed.

I reach this conclusion on what I regard as common-
sense grounds. In practice, the accumulated-earnings 
provisions are applied only to closely held corporations, 
controlled by relatively few shareholders.1 As the Court 
admits, the shareholders almost always will have been 
advised that accumulation of corporate earnings will

1See S. Rep. No. 1622, 83d Cong., 2d Sess., 69 (1954); B. Bittker 
& J. Eustice, Federal Income Taxation of Corporations and Share-
holders 213-214 (2d ed. 1966).
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result in individual tax savings. That fact will be before 
the jury. In accord with the Court’s decision, the jury 
will be instructed that “it is sufficient if [avoidance of 
shareholders’ tax] is one of the purposes of the company’s 
accumulation policy.” (Emphasis supplied.)

Under these circumstances, the jury is very likely to 
believe that it must find the forbidden purpose and im-
pose the tax whenever the Government shows that the 
taxpayer has accumulated earnings with knowledge of 
the resultant tax saving, irrespective of any contrary evi-
dence put forward by the taxpayer. The approved in-
struction simply tells the jury that the taxpayer must 
have had a “purpose” to avoid individual taxes. In 
everyday speech, we commonly say that a person has 
a “purpose” to do something when he acts with knowl-
edge that the thing will inevitably result. Even were 
the jury legally knowledgeable, it might reach the same 
conclusion, for, assuming that the word “purpose” as used 
in § 532 is synonymous with “intention,” 2 there is ample 
authority for the proposition that an actor will be deemed 
to have an “intention” to cause consequences of an act 
if “the actor . . . believes that the consequences are sub-
stantially certain to result from [the act].”3 To con-
front the taxpayer with this likelihood that its evidence 
of another purpose will be entirely disregarded is incon-

2 “Purpose” is listed as a synonym for “intention” in Black’s Law 
Dictionary, at 948 (4th ed. 1968). Many courts have used the two 
words interchangeably in construing §§ 532 and 533 (a). See, e. g., 
Henry Van Hummed, Inc. v. Commissioner, 364 F. 2d 746 (1966); 
Youngs Rubber Corp. v. Commissioner, 331 F. 2d 12 (1964); Smoot 
Sand & Gravel Corp. v. Commissioner, 241 F. 2d 197 (1957); Harry 
A. Koch Co. v. Vinal, 228 F. Supp. 782 (1964); Motor Fuel Carriers, 
Inc. v. United States, 202 F. Supp. 497 (1962), vacated on other 
grounds, 322 F. 2d 576 (1963).

3 Restatement (Second), Torts §8 A (1965). See also id., Com-
ment b; R. Perkins, Criminal Law 657-658 (1957); Cook, Act, 
Intention, and Motive in the Criminal Law, 26 Yale L. J. 645 (1917).
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sistent with the provision of § 533 (a) which explicitly 
affords the taxpayer an opportunity to avoid the tax by 
showing “by the preponderance of the evidence” that it 
had a “contrary” purpose.

The Court, while conceding that the shareholders will 
know of the expected tax saving “in nearly every case,” 
see ante, at 309, reasons that the taxpayer will have its 
opportunity because “[i]t is still open to the taxpayer 
to show that even though knowledge of the tax conse-
quences was present, that knowledge did not contribute 
to the decision to accumulate earnings.” Ibid. If, as 
appears from the Court’s opinion, this exegesis is not to 
be a part of the jury instruction, then the Court is simply 
engaging in wishful thinking. If by chance the explica-
tion is to be included in the instruction, then the jury 
will be told to impose the tax only if it finds that a 
desire to avoid tax “contribute [d] to the decision to 
accumulate earnings.” Such an instruction would at 
least inform the jury that the tax consequence must actu-
ally have been in the shareholders’ minds when they 
decided to accumulate. However, once the shareholders 
are shown to have had knowledge of the tax saving, it 
still will be extraordinarily difficult for the taxpayer to 
convince the jury that the knowledge did not play some 
part, however slight, in the decision. Again, it seems 
to me that such an instruction would not give proper 
scope to the congressional intention that the taxpayer 
have a chance to prove “by the preponderance of the 
evidence” that it had a “contrary” purpose. I would 
therefore adopt an instruction less loaded against the 
taxpayer.

The Court of Appeals for the Sixth Circuit decided, 
and respondent argues, that the tax should apply only 
if the jury finds that tax avoidance was the “dominant, 
controlling, or impelling motive” for the accumulation. 
I agree with the Court that such an instruction would
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be improper. It apparently would require the Govern-
ment to show that tax avoidance was stronger than any 
other motive, and perhaps that it was stronger than all 
other motives put together. This would largely negate 
the statutory presumption of improper purpose contained 
in § 533 (a). In my view, it would also result in non-
imposition of tax in cases where Congress meant there 
to be liability, for I think that Congress must at least 
have intended that the tax should apply whenever the 
taxpayer would have distributed, instead of accumulat-
ing, corporate earnings had there been no possibility of 
a tax saving.

These considerations suggest what I believe to be the 
best rule: the jury should be instructed to impose the 
tax if it finds that the taxpayer would not have accumu-
lated earnings but for its knowledge that a tax saving 
would result. This “but for cause” test would be con-
sistent with the statutory language. It would allow the 
Government to succeed if it could show, with the aid of 
the § 533 (a) presumption, that without the spur of tax 
avoidance the taxpayer would not have accumulated the 
earnings, thus giving effect to the presumption and ful-
filling Congress’ desire to penalize those with a “purpose” 
to avoid the tax. It would permit the taxpayer to escape 
the tax if it could convince the jury that for other, per-
haps irrational, reasons it would have accumulated even 
had no tax saving been possible, thus affording the oppor-
tunity for proof of a “contrary” purpose which Congress 
intended to provide. In addition, I believe that this 
instruction would be relatively easy for a jury to under-
stand and apply. For all of these reasons, I consider 
it preferable to the standard adopted by the Court.
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BERGER v. CALIFORNIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
APPEAL OF CALIFORNIA, SECOND APPELLATE DISTRICT.

No. 221, Mise.—Decided January 13, 1969.

The holding in Barber v. Page, 390 U. S. 719, that the absence of 
a witness from the jurisdiction would not justify the use at trial 
of preliminary hearing testimony unless the State had made a 
good-faith effort to secure the witness’ presence, should be given 
retroactive application.

Certiorari granted; 258 Cal. App. 2d 622, 66 Cal. Rptr. 213, vacated 
and remanded.

Thomas C. Lynch, Attorney General of California, 
William E. James, Assistant Attorney General, and Mar-
vin A. Bauer, Deputy Attorney General, for respondent.

Per  Curiam .
Petitioner was convicted of robbery and kidnaping 

for the purpose of robbery. The victim, one Carl Arthur 
Dunston, testified against petitioner at a preliminary 
hearing; there was evidence that at the time of the trial 
Dunston was in Colorado. A state investigator tried to 
contact Dunston on the telephone; he got through to 
some of Dunston’s relatives and to his employer, but 
not to Dunston himself. Although two telegrams were 
received, allegedly from Dunston, no subpoena was 
served. At trial, the transcript of Dunston’s preliminary 
hearing testimony was introduced into evidence. On 
appeal, the Court of Appeal for the Second Appellate 
District of California held that this procedure did not 
deny petitioner his Sixth Amendment right to be con-
fronted with the witnesses against him since Dunston 
was absent from the State of his own free will and since 
petitioner’s counsel had had an adequate opportunity to
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cross-examine Dunston at the preliminary hearing. 258 
Cal. App. 2d 622, 66 Cal. Rptr. 213 (1968). The Cali-
fornia Supreme Court denied petitioner a hearing on 
April 4, 1968. Nineteen days later we held in the case 
of Barber v. Page, 390 U. S. 719, that the absence of a 
witness from the jurisdiction would not justify the use 
at trial of preliminary hearing testimony unless the 
State had made a good-faith effort to secure the witness’ 
presence. The sole question in this case is whether the 
holding of Barber n . Page should be given retroactive 
application. We think that it should.

Clearly, petitioner’s inability to cross-examine Dunston 
at trial may have had a significant effect on the “integrity 
of the fact-finding process.” Linkletter v. Walker, 381 
U. S. 618, 639 (1965); cf. Roberts v. Russell, 392 U. S. 
293 (1968); McConnell n . Rhay, ante, p. 2 (1968). As 
we pointed out in Barber v. Page, one of the important 
objects of the right of confrontation was to guarantee 
that the fact finder had an adequate opportunity to assess 
the credibility of witnesses. 390 U. S., at 721. And 
California’s claim of a significant countervailing interest 
based upon its reliance on previous standards, see Stovall 
v. Denno, 388 U. S. 293, 297 (1967), is most unpersuasive. 
Barber v. Page was clearly foreshadowed, if not pre-
ordained, by this Court’s decision in Pointer v. Texas, 
380 U. S. 400 (1965), which was handed down more than 
a year before petitioner’s trial. Accordingly, we can see 
no reason why Barber v. Page should not be given fully 
retroactive application.

The motion for leave to proceed in jorma pauperis and 
the petition for writ of certiorari are granted. The judg-
ment of the Court of Appeal is vacated and the case is 
remanded for reconsideration in light of this Court’s 
decision in Barber v. Page, 390 U. S. 719 (1968).

It is so ordered.
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BOYD et  AL. V. CLARK, ATTORNEY 
GENERAL, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 490. Decided January 13, 1969.

287 F. Supp. 561, affirmed.

Victor Rabinowitz and Leonard B. Boudin for 
appellants.

Solicitor General Griswold for appellees.

Per  Curiam .
The judgment is affirmed, Clark v. Gabriel, ante, p. 256, 

without reaching the jurisdictional question raised under 
28 U. S. C. § 1331.

MARKHAM ADVERTISING CO., INC., et  al . v . 
WASHINGTON et  al .

APPEAL FROM THE SUPREME COURT OF WASHINGTON.

No. 648. Decided January 13, 1969.

73 Wash. 2d 405, 439 P. 2d 248, appeal dismissed.

Alfred J. Schweppe and Thomas R. Beierle for 
appellants.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.
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FREED v. BALDI et  al .

APPEAL FROM THE SUPREME COURT OF COLORADO.

No. 652. Decided January 13, 1969.

— Colo. —, 443 P. 2d 716, appeal dismissed.

George Louis Creamer for appellant.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.

BENNETT et  al . v . COTTINGHAM et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ALABAMA.

No. 665. Decided January 13, 1969.

290 F. Supp. 759, affirmed.

Jack Greenberg, Michael Meltsner, Melvyn Zarr, Oscar 
W. Adams, Jr., and Anthony G. Amsterdam for appellants.

MacDonald Gallion, Attorney General of Alabama, 
pro se, and Robert P. Bradley, Assistant Attorney Gen-
eral, for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

The  Chief  Justi ce , Mr . Justice  Harlan , and Mr . 
Justi ce  Brennan  are of the opinion that probable 
jurisdiction should be noted.
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ESTRIN ET AL. V. MOSS, COMMISSIONER OF 
AGRICULTURE OF TENNESSEE, et  al .

APPEAL FROM THE SUPREME COURT OF TENNESSEE.

No. 684. Decided January 13, 1969.

221 Tenn. 657, 430 S. W. 2d 345, appeal dismissed.

Robert W. Healy for appellants.
George F. McCanless, Attorney General of Tennessee, 

and Paul E. Jennings, Assistant Attorney General, for 
appellees.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.

WARD et  al . v. JOHNSON, PRESIDENT OF THE 
UNITED STATES, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ILLINOIS.

No. 703. Decided January 13, 1969.

Appeal dismissed.

Solicitor General Griswold for appellees.

Per  Curiam .
The motion to dispense with printing the jurisdictional 

statement is granted. The motion to dismiss is granted 
and the appeal is dismissed for want of jurisdiction.
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WILLIAMS & CO, INC. v. CITY OF 
PITTSBURGH et  al .

APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA.

No. 706. Decided January 13, 1969.

430 Pa. 509, 244 A. 2d 37, appeal dismissed.

Norman J. Cowie for appellant.
Robert E. Dauer for appellees.

Per  Curia m .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

COX et  al . v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF MISSOURI.

No. 708. Decided January 13, 1969.

Affirmed.

Solicitor General Griswold, Assistant Attorney Gen-
eral Zimmerman, Howard E. Shapiro, Robert W. 
Ginnane, and Fritz R. Kahn for the United States et al.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.
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January 13, 1969. 393 U.S.

BENNETT v. MISSISSIPPI.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI.

No. 719. Decided January 13, 1969.

211 So. 2d 520, appeal dismissed and certiorari denied.

Albert Sidney Johnston, Jr., for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

WILLIAMS et  al . v. VIRGINIA STATE BOARD 
OF ELECTIONS et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA.

No. 733. Decided January 13, 1969.

288 F. Supp. 622, affirmed.

Howard S. Spering and Robert L. Montague III for 
appellants.

Per  Curiam .
The judgment is affirmed.
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HILLIARD v. CITY OF GAINESVILLE.

APPEAL FROM THE SUPREME COURT OF FLORIDA.

No. 745. Decided January 13, 1969.

213 So. 2d 689, appeal dismissed.

Richard W. Wilson for appellant.
Osee R. Fagan for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justic e Douglas  is of the opinion that probable 
jurisdiction should be noted.

MID-VALLEY PIPELINE CO. v. KING, 
COMMISSIONER OF REVENUE, et  al .

APPEAL FROM THE SUPREME COURT OF TENNESSEE.

No. 756. Decided January 13, 1969.

221 Tenn. 724, 431 S. W. 2d 277, appeal dismissed.

H. Vincent E. Mitchell and J. Martin Regan for 
appellant.

George F. McCanless, Attorney General of Tennessee, 
and Milton P. Rice, Deputy Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justic e Stew art  and Mr . Justice  White  are 
of the opinion that probable jurisdiction should be noted.
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ADKINS TRANSFER CO., INC., et  al . v . 
DORNBOS et  al .

APPEAL FROM THE SUPREME COURT OF MICHIGAN.

No. 738. Decided January 13, 1969.

Appeal dismissed.

H. Winston Hathaway for appellants.
Harold S. Sawyer for appellees Dornbos et al., and 

Robert E. Plunkett for appellee The Kroger Co.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of a final judgment.

Mr . Justi ce  Black  and Mr . Justi ce  Douglas  are of 
the opinion that the appeal should be dismissed for want 
of a substantial federal question.

Mr . Just ice  Stewart  is of the opinion that further 
consideration of the question of jurisdiction should be 
postponed to the hearing of the case on the merits.

Mr . Justice  Fortas  took no part in the consideration 
or decision of this case.

BROWN v. COINER, WARDEN.

APPEAL FROM THE SUPREME COURT OF APPEALS OF 
WEST VIRGINIA.

No. 871, Mise. Decided January 13, 1969.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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SNELL ET AL. v. WYMAN, COMMISSIONER OF 
DEPARTMENT OF SOCIAL SERVICES OF

NEW YORK, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 191. Decided January 13, 1969.

281 F. Supp. 853, affirmed.

James J. Graham and Martin Garbus for appellants.
Louis J. Lefkowitz, Attorney General of New York, 

Samuel A. Hirshowitz, First Assistant Attorney General, 
and Charles A. La Torella, Jr., and Maria L. Marcus, 
Assistant Attorneys General, for Wyman, and J. Lee 
Rankin and Stanley Buchsbaum for Ginsberg, appellees.

Solicitor General Griswold, Assistant Attorney General 
Weisl, Peter L. Strauss, and Morton Hollander for the 
United States, as amicus curiae, urging affirmance.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

Mr . Just ice  Douglas  is of the opinion that probable 
jurisdiction should be noted.
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GLOVER et  al . v. ST. LOUIS-SAN FRANCISCO 
RAILWAY CO. et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT.

No. 38. Argued November 14, 1968.—Decided January 14, 1969.

Petitioners, a group of Negroes and whites employed as carmen 
helpers by respondent railroad, brought this action for damages 
and injunctive relief against the railroad and respondent union 
(the bargaining agent for carmen employees), claiming that 
respondents acted in concert to bar Negroes from promotion 
wholly because of race. Upholding respondents’ contention that 
petitioners had failed to exhaust their contractual or administra-
tive remedies, the District Court dismissed the amended com-
plaint, despite petitioners’ allegations that a formal effort to 
pursue such remedies would be absolutely futile. The Court of 
Appeals affirmed. Held:

1. The federal courts have jurisdiction over this action which 
essentially involves a dispute between some employees, on the 
one hand, and union and management together, on the other, and 
not a dispute between employees and a carrier concerning the 
meaning of the terms of a collective bargaining agreement, over 
which the Railroad Adjustment Board would have exclusive 
jurisdiction under the Railway Labor Act. Pp. 328-329.

2. In this case where resort to contractual or administrative 
remedies would be wholly fruitless, petitioners’ failure to exhaust 
such remedies constitutes no bar to judicial review of their 
claims. Pp. 329-331.

386 F. 2d 452, reversed and remanded.

William M. Acker, Jr., argued the cause and filed a 
brief for petitioners.

Donald W. Fisher argued the cause for respondents. 
On the brief for respondent St. Louis-San Francisco Rail-
way Co. was Paul R. Moody. With Mr. Fisher on the 
brief for respondent Brotherhood of Railway Carmen 
of America were Richard R. Lyman and Jerome A. 
Cooper.



GLOVER v. ST. LOUIS-S. F. R. CO. 325

324 Opinion of the Court.

Mr . Justic e  Black  delivered the opinion of the Court.

The 13 petitioners here, eight Negroes and five white 
men, are all employees of the respondent railroad, whose 
duties are to repair and maintain passenger and freight 
cars in the railroad’s yard at Birmingham, Alabama. 
They brought this action in the United States District 
Court against the railroad and the Brotherhood of Rail-
way Carmen of America, which is the duly selected bar-
gaining agent for carmen employees. The complaint 
alleged that all of the plaintiffs were qualified by expe-
rience to do the work of carmen but that all had been 
classified as carmen helpers for many years and had not 
been promoted. The complaint went on to allege the 
following explanation for the railroad’s refusal to pro-
mote them:

“In order to avoid calling out Negro plaintiffs to 
work as Carmen and to avoid promoting Negro plain-
tiffs to Carmen, in accordance with a tacit under-
standing between defendants and a subrosa agree-
ment between the Frisco and certain officials of the 
Brotherhood, defendant Frisco has for a considerable 
period of time used so-called ‘apprentices’ to do 
the work of Carmen instead of calling out plain-
tiffs to do said work as required by the Col-
lective Bargaining Agreement as properly and cus-
tomarily interpreted; and the Frisco has used this 
means to avoid giving plaintiffs work at Carmen 
wage scale and permanent jobs in the classification 
of Carmen. This denial to plaintiffs of work as 
Carmen has been contrary to previous custom and 
practice by defendants in regard to seniority as far 
as ‘Upgrade Carmen’ are concerned. Defendant 
Frisco is not calling any of plaintiffs to work as 
Carmen in order to avoid having to promote any 
Negroes to Carmen.”
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The complaint also claimed that each plaintiff had lost 
in excess of $10,000 in wages as the result of being a 
victim of “an invidious racial discrimination,” and prayed 
for individual damages, for an injunction to cause the 
defendants to cease and desist from their discrimination 
against petitioners and their class and “for any further, 
or different relief as may be meet and proper . . . .” The 
respondents moved to dismiss the complaint on the 
ground, among others, that petitioners had not exhausted 
the administrative remedies provided for them by the 
grievance machinery in the collective bargaining agree-
ment, in the constitution of the Brotherhood, and before 
the National Railroad Adjustment Board. The District 
Court, in an unreported opinion, sustained the motion 
to dismiss, and the petitioners then filed the following 
amendment to their complaint:

“On many occasions the Negro plaintiffs through 
one or more of their number, have complained both 
to representatives of the Brotherhood and to repre-
sentatives of the Company about the foregoing dis-
crimination and violation of the Collective Bargain-
ing Agreement. Said Negro plaintiffs have also 
called upon the Brotherhood to process a grievance 
on their behalf with the Company under the machin-
ery provided by the Collective Bargaining Agreement. 
Although a representative of the Brotherhood once 
indicated to the Negro plaintiffs that the Brotherhood 
would ‘investigate the situation,’ nothing concrete 
was ever done by the Brotherhood and no grievance 
was ever filed. Other representatives of the Brother-
hood told the Negro plaintiffs time and time again: 
(a) that they were kidding themselves if they 
thought they could ever get white men’s jobs; 
(b) that nothing would ever be done for them; and 
(c) that to file a formal complaint with the Brother-
hood or with the Company would be a waste of their
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time. They were told the same things by local rep-
resentatives of the Company. They were treated 
with condescension by both Brotherhood and Com-
pany, sometimes laughed at and sometimes ‘cussed,’ 
but never taken seriously. When the white plain-
tiffs brought their plight to the attention of the 
Brotherhood, they got substantially the same treat-
ment which the Negro plaintiffs received, except that 
they were called ‘nigger lovers’ and were told that 
they were just inviting trouble. Both defendants 
attempted to intimidate plaintiffs, Negro and white. 
Plaintiffs have been completely frustrated in their 
efforts to present their grievance either to the 
Brotherhood or to the Company. In addition, to 
employ the purported internal complaint machinery 
within the Brotherhood itself would only add to 
plaintiffs’ frustration and, if ever possible to pursue 
it to a final conclusion it would take years. To 
process a grievance with the Company without the 
cooperation of the Brotherhood would be a useless 
formality. To take the grievance before the Na-
tional Railroad Adjustment Board (a tribunal com-
posed of paid representatives from the Companies 
and the Brotherhoods) would consume an average 
time of five years, and would be completely futile 
under the instant circumstances where the Com-
pany and the Brotherhood are working ‘hand-in-
glove.’ All of these purported administrative rem-
edies are wholly inadequate, and to require their 
complete exhaustion would simply add to plaintiffs’ 
expense and frustration, would exhaust plaintiffs, 
and would amount to a denial of ‘due process of 
law,’ prohibited by the Constitution of the United 
States.”

The District Court again sustained the motion to dismiss. 
The Court of Appeals affirmed the dismissal, agreeing
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with the opinion of the District Court and adding several 
authorities to those cited by the District Court, 386 F. 
2d 452 (C. A. 5th Cir. 1967), and we granted certiorari, 
390 U. S. 1023 (1968). We think that none of the au-
thorities cited in either opinion justify the dismissal and 
reverse and remand the case for trial in the District 
Court.

It is true, as the respondents here contend, that this 
Court has held that the Railroad Adjustment Board has 
exclusive jurisdiction, under § 3 First (i) of the Railway 
Labor Act, set out below,1 to interpret the meaning of 
the terms of a collective bargaining agreement.1 2 We have 
held, however, that § 3 First (i) by its own terms applies 
only to “disputes between an employee or group of em-
ployees and a carrier or carriers.” Conley v. Gibson, 355 
U. S. 41, 44 (1957). In Conley, as in the present case, 
the suit was one brought by the employees against their 
own union, claiming breach of the duty of fair repre-
sentation, and we held that the jurisdiction of the federal 
courts was clear. In the present case, of course, the 
petitioners sought relief not only against their union but 
also against the railroad, and it might at one time have 
been thought that the jurisdiction of the Railroad Adjust-

1 In full, §3 First (i) reads:
“The disputes between an employee or group of employees and a 

carrier or carriers growing out of grievances or out of the interpre-
tation or application of agreements concerning rates of pay, rules, 
or working conditions, including cases pending and unadjusted on 
the date of approval of this Act [June 21, 1934], shall be handled 
in the usual manner up to and including the chief operating officer 
of the carrier designated to handle such disputes; but, failing to 
reach an adjustment in this manner, the disputes may be referred 
by petition of the parties or by either party to the appropriate 
division of the Adjustment Board with a full statement of the facts 
and all supporting data bearing upon the disputes.” 48 Stat. 1191, 
45 U. S. C. § 153 First (i).

2 See, e. g., Slocum v. Delaware, L. & W. R. Co., 339 U. S. 239.
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ment Board remains exclusive in a fair representation 
case, to the extent that relief is sought against the rail-
road for alleged discriminatory performance of an agree-
ment validly entered into and lawful in its terms. See, 
e. g., Hayes v. Union Pacific R. Co., 184 F. 2d 337 (C. A. 
9th Cir. 1950), cert, denied, 340 U. S. 942 (1951). This 
view, however, was squarely rejected in the Conley case, 
where we said, “[F]or the reasons set forth in the text 
we believe [Hayes, supra] was decided incorrectly.” 355 
U. S., at 44, n. 4. In this situation no meaningful dis-
tinction can be drawn between discriminatory action in 
negotiating the terms of an agreement and discriminatory 
enforcement of terms that are fair on their face. More-
over, although the employer is made a party to insure 
complete and meaningful relief, it still remains true that 
in essence the “dispute” is one between some employees 
on the one hand and the union and management together 
on the other, not one “between an employee or group of 
employees and a carrier or carriers.” Finally, the Rail-
road Adjustment Board has no power to order the kind of 
relief necessary even with respect to the railroad alone, in 
order to end entirely abuses of the sort alleged here. 
The federal courts may therefore properly exercise juris-
diction over both the union and the railroad. See also 
Steele v. Louisville & Nashville R. Co., 323 U. S. 192 
(1944).

The respondents also argue that the complaint should 
be dismissed because of the petitioners’ failure to exhaust 
their remedies under the collective bargaining agreement, 
the union constitution, and the Railway Labor Act. 
They rely particularly on Republic Steel Corp. v. Mad-
dox, 379 U. S. 650 (1965), and Vaca v. Sipes, 386 U. S. 
171 (1967). The Court has made clear, however, that 
the exhaustion requirement is subject to a number of 
exceptions for the variety of situations in which doc-
trinaire application of the exhaustion rule would defeat
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the overall purposes of federal labor relations policy. 
Thus, in Vaca itself the Court stressed:

“[I]t is settled that the employee must at least at-
tempt to exhaust exclusive grievance and arbitration 
procedures established by the bargaining agreement. 
Republic Steel Corp. v. Maddox, 379 U. S. 650. 
However, because these contractual remedies have 
been devised and are often controlled by the union 
and the employer, they may well prove unsatis-
factory or unworkable for the individual grievant. 
The problem then is to determine under what cir-
cumstances the individual employee may obtain 
judicial review of his breach-of-contract claim de-
spite his failure to secure relief through the con-
tractual remedial procedures.” 386 U. S., at 184- 
185.

The Court in Vaca went on to specify at least two situa-
tions in which suit could be brought by the employee de-
spite his failure to exhaust fully his contractual remedies. 
The circumstances of the present case call into play 
another of the most obvious exceptions to the exhaustion 
requirement—the situation where the effort to proceed 
formally with contractual or administrative remedies 
would be wholly futile. In a line of cases beginning with 
Steele v. Louisville & Nashville R. Co., supra, the Court 
has rejected the contention that employees alleging racial 
discrimination should be required to submit their con-
troversy to “a group which is in large part chosen by the 
[defendants] against whom their real complaint is 
made.” 323 U. S., at 206. And the reasons which 
prompted the Court to hold as it did about the inade-
quacy of a remedy before the Adjustment Board apply 
with equal force to any remedy administered by the 
union, by the company, or both, to pass on claims by 
the very employees whose rights they have been charged
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with neglecting and betraying. Here the complaint 
alleges in the clearest possible terms that a formal effort 
to pursue contractual or administrative remedies would 
be absolutely futile. Under these circumstances, the 
attempt to exhaust contractual remedies, required under 
Maddox, is easily satisfied by petitioners’ repeated com-
plaints to company and union officials, and no time-
consuming formalities should be demanded of them. 
The allegations are that the bargaining representatives 
of the car employees have been acting in concert with 
the railroad employer to set up schemes and contrivances 
to bar Negroes from promotion wholly because of race. 
If that is true, insistence that petitioners exhaust the 
remedies administered by the union and the railroad 
would only serve to prolong the deprivation of rights to 
which these petitioners according to their allegations are 
justly and legally entitled.

The judgment is reversed and the case is remanded 
for trial.

Reversed and remanded.

Mr . Justice  Harlan , concurring.
I join in the Court’s opinion with one addition and 

one reservation.
I believe that Richardson v. Texas <fc N. 0. R. Co., 

242 F. 2d 230 (1957), decided by the Fifth Circuit some 
years before its decision in the present case, also supports 
today’s holding that the federal courts may grant railroad 
employees ancillary relief against an employer who 
aids and abets their union in breaching its duty of fair 
representation. A contrary result would bifurcate, and 
needlessly proliferate, litigation.

I think it clear that footnote 4 of Conley v. Gibson, 
355 U. S. 41, 44 (1957), did not—as some of the language 
in today’s opinion, ante, at 328-329, might otherwise 
imply—address itself to the question now decided, which
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is one of first impression in this Court. Conley was a 
suit against the union only. A careful reading of Hayes 
v. Union Pacific R. Co., 184 F. 2d 337 (1950); the Dis-
trict Court’s opinion in Conley, 138 F. Supp. 60 (1955), 
which relied on Hayes; and this Court’s opinion in 
Conley makes it readily apparent that our disapproval 
of Hayes had nothing to do with the question of juris-
diction over an employer in a fair representation action.
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Appellees account for about 90% of the shipment of corrugated 
containers from plants in the Southeastern United States. From 
1955 to 1963 the industry expanded in the Southeast (entry into 
the industry is easy), although capacity had exceeded demand, and 
the price trend had been downward. The product is fungible, 
demand is inelastic, and competition is based on price. Each 
appellee, upon request by a competitor, would furnish informa-
tion as to the most recent price charged or quoted to individual 
customers, with the expectation of reciprocity and with the under-
standing that it represented the price currently being bid. This 
was not done on a regular basis, as often the data were avail-
able from appellees’ records or from customers. The exchange 
of price information stabilized prices though at a downward level. 
The Government’s civil complaint charging a price-fixing agree-
ment in violation of § 1 of the Sherman Act was dismissed by the 
District Court after trial. Held:

1. The reciprocal exchange of price information was concerted 
action sufficient to establish the combination or conspiracy ingredi-
ent of § 1 of the Act. P. 335.

2. The price stabilization which resulted from the exchange of 
price data had an anticompetitive effect in the corrugated con-
tainer industry, chilling the vigor of price competition. Pp. 
336-338.

273 F. Supp. 18, reversed.

Assistant Attorney General Zimmerman argued the 
cause for the United States. With him on the brief were 
Solicitor General Griswold, Lawrence G. Wallace, Lewis 
Bernstein, and Wharey M. Freeze.

Whitney North Seymour argued the cause for appel-
lees. With him on the brief were William J. Manning 
and James W. Harbison, Jr., for Container Corporation of 
America, Joseph C. Carter, Jr., for Albemarle Paper
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Manufacturing Co. et al., W. P. Sandridge and W. F. 
Womble for Carolina Container Co., Helmer R. Johnson 
for Continental Can Co., Inc., Howard T. Milman and 
Robert D. Krumme for Crown Zellerbach Corp., David 
J. Mays for Dixie Container Corp, et al., Alan W. Boyd 
and Louis A. Highmark for Inland Container Corp., 
Lawrence E. Walsh and Henry L. King for International 
Paper Co., Ford W. Ekey and Jon M. Sebaly for the 
Mead Corp., Fred E. Fuller and James A. Sprunk for 
Owens-Illinois Glass Co., Richard A. Whiting for St. 
Joe Paper Co., Horace R. Lamb and H. Richard Wachtel 
for St. Regis Paper Co., James H. Epps, Jr., for Tri-State 
Container Corp., James R. Withrow, Jr., for Union Bag- 
Camp Paper Co., and E. Nobles Lowe for West Virginia 
Pulp & Paper Co.

Mr . Just ice  Douglas  delivered the opinion of the 
Court.

This is a civil antitrust action charging a price-fixing 
agreement in violation of § 1 of the Sherman Act.1 
26 Stat. 209, as amended, 15 U. S. C. § 1. The District 
Court dismissed the complaint. 273 F. Supp. 18. The 
case is here on appeal, 15 U. S. C. § 29; and we noted 
probable jurisdiction. 390 U. S. 1022.

The case as proved is unlike any other price deci-
sions we have rendered. There was here an exchange 
of price information but no agreement to adhere to a 
price schedule as in Sugar Institute v. United States, 297 
U. S. 553, or United States v. Socony-V acuum Oil Co., 
310 U. S. 150. There was here an exchange of informa-
tion concerning specific sales to identified customers, not 
a statistical report on the average cost to all members,

1 Section 1 provides:
“Every contract, combination in the form of trust or otherwise, 

or conspiracy, in restraint of trade or commerce among the several 
States, or with foreign nations, is hereby declared to be illegal.”
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without identifying the parties to specific transactions, 
as in Maple Flooring Mfrs. Assn. n . United States, 268 
U. S. 563. While there was present here, as in Cement 
Mfrs. Protective Assn. v. United States, 268 U. S. 588, 
an exchange of prices to specific customers, there was 
absent the controlling circumstance, viz., that cement 
manufacturers, to protect themselves from delivering 
to contractors more cement than was needed for a spe-
cific job and thus receiving a lower price, exchanged 
price information as a means of protecting their legal 
rights from fraudulent inducements to deliver more 
cement than needed for a specific job.

Here all that was present was a request by each defend-
ant of its competitor for information as to the most recent 
price charged or quoted, whenever it needed such infor-
mation and whenever it was not available from another 
source. Each defendant on receiving that request usu-
ally furnished the data with the expectation that it would 
be furnished reciprocal information when it wanted it.2 
That concerted action is of course sufficient to establish 
the combination or conspiracy, the initial ingredient of a 
violation of § 1 of the Sherman Act.

There was of course freedom to withdraw from the 
agreement. But the fact remains that when a defendant 
requested and received price information, it was affirming 
its willingness to furnish such information in return.

There was to be sure an infrequency and irregularity 
of price exchanges between the defendants; and often 
the data were available from the records of the defend-
ants or from the customers themselves. Yet the essence 
of the agreement was to furnish price information when-
ever requested.

2 This is obviously quite different from the parallel business be-
havior condoned in Theatre Enterprises, Inc. v. Paramount Film 
Distributing Corp., 346 U. S. 537.
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Moreover, although the most recent price charged or 
quoted was sometimes fragmentary, each defendant had 
the manuals with which it could compute the price 
charged by a competitor on a specific order to a specific 
customer.

Further, the price quoted was the current price which 
a customer would need to pay in order to obtain products 
from the defendant furnishing the data.

The defendants account for about 90% of the ship-
ment of corrugated containers from plants in the South-
eastern United States. While containers vary as to 
dimensions, weight, color, and so on, they are substan-
tially identical, no matter who produces them, when made 
to particular specifications. The prices paid depend on 
price alternatives. Suppliers when seeking new or addi-
tional business or keeping old customers, do not exceed 
a competitor’s price. It is common for purchasers to 
buy from two or more suppliers concurrently. A defend-
ant supplying a customer with containers would usually 
quote the same price on additional orders, unless costs 
had changed. Yet where a competitor was charging a 
particular price, a defendant would normally quote the 
same price or even a lower price.

The exchange of price information seemed to have the 
effect of keeping prices within a fairly narrow ambit. 
Capacity has exceeded the demand from 1955 to 1963, 
the period covered by the complaint, and the trend of 
corrugated container prices has been downward. Yet 
despite this excess capacity and the downward trend of 
prices, the industry has expanded in the Southeast from 
30 manufacturers with 49 plants to 51 manufacturers 
with 98 plants. An abundance of raw materials and 
machinery makes entry into the industry easy with an 
investment of $50,000 to $75,000.

The result of this reciprocal exchange of prices was 
to stabilize prices though at a downward level. Knowl-
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edge of a competitor’s price usually meant matching that 
price. The continuation of some price competition is 
not fatal to the Government’s case. The limitation or 
reduction of price competition brings the case within the 
ban, for as we held in United States v. Socony-V  acuum 
Oil Co., supra, at 224, n. 59, interference with the setting 
of price by free market forces is unlawful per se. Price 
information exchanged in some markets may have no 
effect on a truly competitive price. But the corru-
gated container industry is dominated by relatively few 
sellers. The product is fungible and the competition 
for sales is price. The demand is inelastic, as buyers 
place orders only for immediate, short-run needs. The 
exchange of price data tends toward price uniformity. 
For a lower price does not mean a larger share of the 
available business but a sharing of the existing business 
at a lower return. Stabilizing prices as well as raising 
them is within the ban of § 1 of the Sherman Act. 
As we said in United States n . Socony-Vacuum Oil Co., 
supra, at 223, “in terms of market operations stabi-
lization is but one form of manipulation.” The infer-
ences are irresistible that the exchange of price informa-
tion has had an anticompetitive effect in the industry, 
chilling the vigor of price competition. The agreement 
in the present case, though somewhat casual, is analogous 
to those in American Column & Lumber Co. v. United 
States, 257 U. S. 377, and United States v. American 
Linseed Oil Co., 262 U. S. 371.3

3 The American Column case was a sophisticated and well-super-
vised plan for the exchange of price information between competitors 
with the idea of keeping prices reasonably stable and of putting 
an end to cutthroat competition. There were no sanctions except 
financial interest and business honor. But the purpose of the plan 
being to increase prices, it was held to fall within the ban of the 
Sherman Act.

Another elaborate plan for the exchange of price data among 
competitors was involved in American Linseed Oil; and informal
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Price is too critical, too sensitive a control to allow 
it to be used even in an informal manner to restrain 
competition.* 4

Reversed.
Mr . Justice  Fortas , concurring.
I join in the judgment and opinion of the Court. I do 

not understand the Court’s opinion to hold that the ex-
change of specific information among sellers as to prices

sanctions were used to establish “modern co-operative business 
methods.” The arrangement was declared illegal because its “nec-
essary tendency” was to suppress competition. 262 U. S., at 389.

4 Thorstein Veblen in The Theory of Business Enterprise (1904) 
makes clear how the overabundance of a commodity creates a busi-
ness appetite to regulate or control prices or output or both. Meas-
ures short of monopoly may have “a salutary effect,” as for example 
a degree of control or supervision over prices not obtainable while 
the parties “stood on their old footing of severalty.” But that relief 
is apt to be “only transient,” for as the costs of production decline 
and growth of the industry “catches up with the gain in economy,” 
the need for further controls or restraints increases. And so the 
restless, never-ending search for price control and other types of 
restraint.

We held in United States v. Socony-V acuum Oil Co., 310 U. S. 
150, that all forms of price-fixing are per se violations of the Sherman 
Act.

“The elimination of so-called competitive evils is no legal justifi-
cation for such buying programs. The elimination of such condi-
tions was sought primarily for its effect on the price structures. 
Fairer competitive prices, it is claimed, resulted when distress gaso-
line was removed from the market. But such defense is typical 
of the protestations usually made in price-fixing cases. Ruinous 
competition, financial disaster, evils of price cutting and the like 
appear throughout our history as ostensible justifications for price-
fixing. If the so-called competitive abuses were to be appraised 
here, the reasonableness of prices would necessarily become an issue 
in every price-fixing case. In that event the Sherman Act would 
soon be emasculated; its philosophy would be supplanted by one 
which is wholly alien to a system of free competition; it would not 
be the charter of freedom which its framers intended.” 310 U. S., at 
220-221.
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charged to individual customers, pursuant to mutual 
arrangement, is a per se violation of the Sherman Act.

Absent per se violation, proof is essential that the 
practice resulted in an unreasonable restraint of trade. 
There is no single test to determine when the record 
adequately shows an “unreasonable restraint of trade”; 
but a practice such as that here involved, which is 
adopted for the purpose of arriving at a determination of 
prices to be quoted to individual customers, inevitably 
suggests the probability that it so materially interfered 
with the operation of the price mechanism of the market-
place as to bring it within the condemnation of this 
Court’s decisions. Cf. Sugar Institute n . United States, 
297 U. S. 553 (1936); American Column & Lumber Co. 
v. United States, ZbI U. S. 377 (1921).

Theoretical probability, however, is not enough unless 
we are to regard mere exchange of current price informa-
tion as so akin to price-fixing by combination or con-
spiracy as to deserve the per se classification. I am not 
prepared to do this, nor is it necessary here. In this case, 
the probability that the exchange of specific price infor-
mation led to an unlawful effect upon prices is adequately 
buttressed by evidence in the record. This evidence, 
although not overwhelming, is sufficient in the special 
circumstances of this case to show an actual effect on 
pricing and to compel us to hold that the court below 
erred in dismissing the Government’s complaint.

In summary, the record shows that the defendants 
sought and obtained from competitors who were part of 
the arrangement information about the competitors’ 
prices to specific customers. “[I]n the majority of in-
stances,” the District Court found, 273 F. Supp. 18, 27, 
that once a defendant had this information he quoted 
substantially the same price as the competitor, although 
a higher or lower price would “occasionally” be quoted. 
Thus the exchange of prices made it possible for indi-

320-583 0 - 69 - 30
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vidual defendants confidently to name a price equal to 
that which their competitors were asking. The obvious 
effect was to “stabilize” prices by joint arrangement—at 
least to limit any price cuts to the minimum necessary 
to meet competition. In addition, there was evidence 
that, in some instances, during periods when various de-
fendants ceased exchanging prices exceptionally sharp 
and vigorous price reductions resulted.

On this record, taking into account the specially sensi-
tive function of the price term in the antitrust equation, 
I cannot see that we would be justified in reaching any 
conclusion other than that defendants’ tacit agreement 
to exchange information about current prices to specific 
customers did in fact substantially limit the amount of 
price competition in the industry. That being so, there 
is no need to consider the possibility of a per se violation.

Mr . Justi ce  Mars hall , with whom Mr . Justi ce  
Harlan  and Mr . Just ice  Stew art  join, dissenting.

I agree with the Court’s holding that there existed 
an agreement among the defendants to exchange price 
information whenever requested. However, I cannot 
agree that that agreement should be condemned, either 
as illegal per se, or as having had the purpose or effect 
of restricting price competition in the corrugated con-
tainer industry in the Southeastern United States.

Under the antitrust laws, numerous practices have 
been held to be illegal per se without regard to their 
precise purpose or harm. As this Court said in Northern 
Pacific R. Co. v. United States, 356 U. S. 1, 5 (1958), 
“there are certain agreements or practices which because 
of their pernicious effect on competition and lack of any 
redeeming virtue are conclusively presumed to be unrea-
sonable and therefore illegal without elaborate inquiry 
as to the precise harm they have caused or the business 
excuse for their use.” Among these practices are price-
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fixing, United States n . Socony-Vacuum Oil Co., 310 
U. S. 150, 223 (1940); division of markets, United States 
v. Addyston Pipe & Steel Co., 85 F. 271 (C. A. 6th Cir. 
1898), aff’d, 175 U. S. 211 (1899); group boycotts, Fash-
ion Originators’ Guild v. FTC, 312 U. S. 457 (1941) ; and 
tying arrangements, International Salt Co. v. United 
States, 332 U. S. 392 (1947). We have recently added 
to this list certain sales-commission systems for the 
marketing of tires, batteries, and accessories by service 
stations affiliated with major oil companies. FTC v. 
Texaco Inc., ante, p. 223 (1968). This Court has re-
fused to apply a per se rule to exchanges of price and 
market information in the past. See American Column 
& Lumber Co. v. United States, 257 U. S. 377 (1921) ; 
United States v. American Linseed Oil Co., 262 U. S. 371 
(1923); Maple Flooring Mfrs. Assn. v. United States, 
268 U. S. 563 (1925); Cement Mfrs. Protective Assn. v. 
United States, 268 U. S. 588 (1925). I believe we should 
follow the same course in the present case.

Per se rules always contain a degree of arbitrariness. 
They are justified on the assumption that the gains from 
imposition of the rule will far outweigh the losses and 
that significant administrative advantages will result. 
In other words, the potential competitive harm plus the 
administrative costs of determining in what particular 
situations the practice may be harmful must far out-
weigh the benefits that may result. If the potential 
benefits in the aggregate are outweighed to this degree, 
then they are simply not worth identifying in individual 
cases.

I do not believe that the agreement in the present 
case is so devoid of potential benefit or so inherently 
harmful that we are justified in condemning it without 
proof that it was entered into for the purpose of restrain-
ing price competition or that it actually had that effect. 
The agreement in this case was to supply, when re-
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quested, price data for identified customers. Each de-
fendant supplied the necessary information on the 
expectation that the favor would be returned. The 
nature of the exchanged information varied from case 
to case. In most cases, the price obtained was the price 
of the last sale to the particular customer; in some 
cases, the price was a current quotation to the customer. 
In all cases, the information obtained was sufficient to 
inform the defendants of the price they would have to 
beat in order to obtain a particular sale.

Complete market knowledge is certainly not an evil in 
perfectly competitive markets. This is not, however, 
such a market, and there is admittedly some danger 
that price information will be used for anticompetitive 
purposes, particularly the maintenance of prices at a high 
level. If the danger that price information will be so 
used is particularly high in a given situation, then per-
haps exchange of information should be condemned.

I do not think the danger is sufficiently high in the pres-
ent case. Defendants are only 18 of the 51 producers 
of corrugated containers in the Southeastern United 
States. Together, they do make up 90% of the market 
and the six largest defendants do control 60% of the 
market. But entry is easy; an investment of $50,000 to 
$75,000 is ordinarily all that is necessary. In fact, the 
number of sellers has increased from 30 to the present 51 
in the eight-year period covered by the complaint. The 
size of the market has almost doubled because of increased 
demand for corrugated containers. Nevertheless, some 
excess capacity is present. The products produced by 
defendants are undifferentiated. Industry demand is in-
elastic, so that price changes will not, up to a certain 
point, affect the total amount purchased. The only ef-
fect of price changes will be to reallocate market shares 
among sellers.



UNITED STATES v. CONTAINER CORP. 343

333 Marsh al l , J., dissenting.

In a competitive situation, each seller will cut his 
price in order to increase his share of the market, and 
prices will ultimately stabilize at a competitive level— 
i. e., price will equal cost, including a reasonable return 
on capital. Obviously, it would be to a seller’s ben-
efit to avoid such price competition and maintain 
prices at a higher level, with a corresponding increase 
in profit. In a market with very few sellers, and detailed 
knowledge of each other’s price, such action is possible. 
However, I do not think it can be concluded that this 
particular market is sufficiently oligopolistic, especially in 
light of the ease of entry, to justify the inference that 
price information will necessarily be used to stabilize 
prices. Nor do I think that the danger of such a result 
is sufficiently high to justify imposing a per se rule 
without actual proof.

In this market, we have a few sellers presently con-
trolling a substantial share of the market. We have a 
large number competing for the remainder of the market, 
also quite substantial. And total demand is increasing. 
In such a case, I think it just as logical to assume that 
the sellers, especially the smaller and newer ones,1 will 
desire to capture a larger market share by cutting prices 
as it is that they will acquiesce in oligopolistic behavior. 
The likelihood that prices will be cut and that those lower 
prices will have to be met acts as a deterrent to setting 
prices at an artificially high level in the first place. Given 
the uncertainty about the probable effect of an exchange 
of price information in this context, I would require that 
the Government prove that the exchange was entered 
into for the purpose of, or that it had the effect of, 
restraining price competition.

1 The record does not indicate whether all manufacturers engaged 
in exchange of price information, or whether the practice was limited 
to defendants. There is no indication that other manufacturers 
would not have been given price information had they requested it.



344 OCTOBER TERM, 1968.

Mars hall , J., dissenting. 393 U. S.

I do not find the inference that the exchange of price 
information has had an anticompetitive effect as “irre-
sistible” as does the Court. Like my Brother Fortas , 
I would prefer that a finding of anticompetitive effect be 
supported by “evidence in the record.” I cannot agree 
that the evidence in this case was sufficient to prove 
such an effect. The Government has simply not proved 
its case.

The Court does not hold that the agreement in the 
present case was a deliberate attempt to stabilize prices. 
The evidence in the case, largely the result of stipulation, 
would not support such a holding. The Government 
points to a fewr isolated statements found in the deposi-
tions of industry witnesses, but I find these few frag-
mentary references totally insufficient. The weight of 
the evidence in the present case indicates that the price 
information was employed by each defendant on an indi-
vidual basis, and was used by that defendant to set its 
prices for a specific customer; ultimately each seller 
wanted to obtain all or part of that customer’s business 
at the expense of a competitor. The District Court found 
that there was no explicit agreement among defendants 
to stabilize prices and I do not believe that the desire 
of a few industry witnesses to use the information to 
minimize price cuts supports the conclusion that such 
an agreement was implicit. On the contrary, the evi-
dence establishes that the information was used by 
defendants as each pleased and was actually employed 
for the purpose of engaging in active price competition.

Nor do I believe that the Government has proved that 
the exchange of price information has in this case had 
the necessary effect of restraining price competition.2 In

2 Here it is relevant to note again that the evidence was largely 
the result of stipulation, with the Government admittedly introduc-
ing very little evidence on the actual effect of the allegedly illegal 
practice.
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its brief before this Court, the Government relies very 
largely on one finding of the District Court and upon 
economic theory. The Government has presented a 
convincing argument in theoretical terms. However, the 
evidence simply does not square with that theory. And, 
this is not a case in which it would be unduly difficult 
to demonstrate anticompetitive effects.

The record indicates that defendants have offered volu-
minous evidence concerning price trends and competitive 
behavior in the corrugated container market. Their 
exhibits indicate a downward trend in prices, with sub-
stantial price variations among defendants and among 
their different plants. There was also a great deal of 
shifting of accounts. The District Court specifically 
found that the corrugated container market was highly 
competitive and that each defendant engaged in active 
price competition. The Government would have us 
ignore this evidence and these findings, and assume that 
because we are dealing with an industry with overcapacity 
and yet continued entry, the new entrants must have 
been attracted by high profits. The Government then 
argues that high profits can only result from stabilization 
of prices at an unduly high level. Yet, the Government 
did not introduce any evidence about the level of profits 
in this industry, and no evidence about price levels. Not 
one customer was called, although the Government surely 
had ample access to defendants’ customers. The Gov-
ernment admits that the price trend was down, but asks 
the Court to assume that the trend would have been 
accelerated with less informed, and hence more vigorous, 
price competition.3 In the absence of any proof what-

3 There was no effort to demonstrate that the price behavior of 
those manufacturers who did not exchange price information, if any, 
varied significantly from the price behavior of those who did. In 
fact, several of the District Court’s findings indicate that when cer-
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soever, I cannot make such an assumption. It is just 
as likely that price competition was furthered by the 
exchange as it is that it was depressed.

Finally, the Government focuses on the finding of the 
District Court that in a majority of instances a defendant, 
when it received what it considered reliable price infor-
mation, would quote or charge substantially the same 
price.* 4 The Court and my Brother Fortas  also focus 
on this finding. Such an approach ignores, however, the 
remainder of the District Court’s findings. The trial 
judge found that price decisions were individual decisions, 
and that defendants frequently did cut prices in order 
to obtain a particular order.5 And, the absence of any 
price parallelism or price uniformity and the downward 
trend in the industry undercut the conclusion that price 
information was used to stabilize prices.6

The Government is ultimately forced to fall back on 
the theoretical argument that prices would have been 
more unstable and would have fallen faster without price 
information. As I said earlier, I cannot make this 
assumption on the basis of the evidence in this record. 
The findings of the Court below simply do not indicate 
that the exchange of information had a significant anti-

tain defendants stopped exchanging price information, their price 
behavior remained essentially the same, and, in some cases, prices 
actually increased.

4 It should be noted that, in most cases, this information was ob-
tained from a customer rather than a competitor, a practice the 
Government does not condemn.

5 Immediately following the particular sentence emphasized by 
the Government, there appears the finding that “[i]n many instances, 
however, depending upon particular circumstances, each defendant 
quoted lower or higher prices, and in all instances the determination 
as to the price to be charged or quoted was its individual decision.” 
Other findings of fact are to the same effect.

6 As mentioned above, no evidence was introduced that would indi-
cate that more than minimal price cuts were economically feasible.
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competitive effect; if we rely on these findings, at worst 
all we can assume is that the exchange was a neutral 
factor in the market.7 As this Court said in Maple Floor-
ing, supra, at 585: “We realize that such information, 
gathered and disseminated among the members of a 
trade or business, may be the basis of agreement or 
concerted action to . . . raise prices beyond the levels . . . 
which would prevail if no such agreement or concerted 
action ensued and those engaged in commerce were left 
free to base individual initiative on full information of 
the essential elements of their business.” However, here, 
as in Maple Flooring, the Government has not proved 
that the information was so used. Rather, the record 
indicates that, while each defendant occasionally received 
price information from a competitor, that information 
was used in the same manner as other reliable market 
information—i. e., to reach an individual price decision 
based upon all available information. The District 
Court’s findings that this was a competitive industry, 
lacking any price parallelism or uniformity, effectively 
refute the Government’s assertion that the result of 
those decisions was to maintain or tend to maintain 
prices at other than a competitive level. Accordingly, 
I would affirm the decision of the court below.

7 See n. 3, supra.
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UNITED STATES v. AUGENBLICK et  al .

CERTIORARI TO THE UNITED STATES COURT OF CLAIMS.

No. 45. Argued November 21, 1968.—Decided January 14, 1969.

Even if it is assumed, arguendo, despite the enactment of Article 76 
of the Uniform Code of Military Justice (which provides that 
military review of court-martial convictions shall be “final and 
conclusive” and “binding upon all . . . courts ... of the United 
States”) that collateral attack on a court-martial judgment may 
be made in the Court of Claims through a back-pay suit alleging 
a “constitutional” defect in the military decision, the claims herein, 
which involve a rule of evidence concerning accomplice testimony, 
and the possible application of the Jencks Act, do not on their 
facts rise to the constitutional level. Pp. 349-356.

180 Ct. Cl. 131, 377 F. 2d 586; 181 Ct. Cl. 210, 383 F. 2d 1009, 
reversed.

Assistant Attorney General Weisl argued the cause 
for the United States. With him on the briefs were 
Solicitor General Griswold, John C. Eldridge, and 
Robert V. Zener.

Joseph H. Sharlitt argued the cause for respondent 
Augenblick. With him on the brief was Steven R. Riv-
kin. Francis J. Steiner, Jr., argued the cause and filed 
a brief for respondent Juhl.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Respondents, who had been convicted by courts- 
martial, brought these suits for back pay. Augenblick, 
though charged with sodomy, was convicted of a lesser 
offense, an indecent act, and Juhl was convicted of sell-
ing overseas merchandise of an Air Force Exchange. 
Augenblick was sentenced to dismissal from the service; 
Juhl was sentenced to reduction in rank, partial forfeiture 
of pay, and confinement for six months. Each exhausted
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the remedies available to him 1 and, not having obtained 
relief, brought suit in the Court of Claims to recover back 
pay,1 2 on the ground that the court-martial infringed 
on his constitutional rights. The Court of Claims 
undertook to review the judgments of the courts-martial 
for constitutional defects and rendered judgments for 
respondents. 180 Ct. Cl. 131, 377 F. 2d 586; 181 Ct. Cl. 
210, 383 F. 2d 1009. The case is here on petition for 
writs of certiorari which we granted because of the im-
portance of the question concerning the jurisdiction of 
the Court of Claims to review judgments of courts- 
martial. 390 U. S. 1038.

Article 76 of the Uniform Code of Military Justice, 
10 U. S. C. § 876, provides that military review of court- 
martial convictions shall be “final and conclusive” and 
“binding upon all . . . courts ... of the United States.” 
The legislative history of the provision makes clear that

1 Augenblick’s conviction was reviewed by a Navy Board of Review 
and affirmed, one member dissenting. The Court of Military Ap-
peals denied a petition for review without opinion January 11, 1963. 
The Secretary of the Navy declined review on January 30, 1963. 
See 10 U. S. C. §871.

Augenblick was dismissed February 5, 1963. On November 14, 
1964, the Board for Correction of Records denied relief.

His suit in the Court of Claims was filed October 22, 1964.
Juhl’s conviction was reviewed by the Staff Judge Advocate. The 

Air Force Board for Correction of Military Records also denied 
relief. His suit in the Court of Claims was filed October 12, 1965.

2 Back-pay suits are brought under 28 U. S. C. § 1491 which pro-
vides that the Court of Claims has jurisdiction to render judgment 
against the United States on any claim “founded either upon the 
Constitution, or any Act of Congress, or any regulation of an execu-
tive department, or upon any express or implied contract with the 
United States . . . .” See Eastport Steamship Corp. v. United 
States, 178 Ct. Cl. 599, 606, 372 F. 2d 1002, 1008. See Brenner, 
Judicial Review by Money Judgment in the Court of Claims, 21 
Fed. B. J. 179, 190-191 (1961).
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relief by way of habeas corpus3 was an implied exception 
to that finality clause (S. Rep. No. 486, 81st Cong., 1st 
Sess., 32; H. R. Rep. No. 491, 81st Cong., 1st Sess., 
35)—an exception not available to respondent Augen - 
blick because he was discharged from the service, not 
imprisoned, and a remedy apparently not invoked by 
respondent Juhl during his short period of detention.

An additional remedy, apparently now available but 
not clearly known at the time of these court-martial 
convictions, is review by the Court of Military Appeals. 
In United States v. Bevilacqua, 18 U. S. C. M. A. 10, 
11-12, 39 C. M. R. 10, 11-12, decided November 8, 1968, 
that court held that it has jurisdiction “to accord relief 
to an accused who has palpably been denied constitu-
tional rights in any court-martial; and that an accused 
who has been deprived of his rights need not go outside 
the military justice system to find relief in the civilian 
courts of the Federal judiciary.” 4

Prior to the enactment of Article 76, the Court of 
Claims had entertained suits for back pay brought by 
servicemen who had been convicted by courts-martial. 
See, e. g., Keyes v. United States, 109 U. S. 336; Runkle 
n . United States, 122 U. S. 543; Swaim v. United States, 
165 U. S. 553; United States n . Brown, 206 U. S. 240. 
These decisions, it is argued, were based on the theory 
that the Court of Claims had jurisdiction over back-pay 
suits where the courts-martial lacked “jurisdiction” in the 
traditional sense, viz., where “there is no law author-

3 Habeas corpus has been the conventional way of obtaining here 
collateral review of conviction by military tribunals. See Reid v. 
Covert, 354 U. S. 1; Burns v. Wilson, 346 U. S. 137; Whelchel v. 
McDonald, 340 U. S. 122; Gusik v. Schilder, 340 U. S. 128.

4 As we have noted, n. 1, supra, Augenblick sought and was denied 
review by the Court of Military Appeals; and Juhl in his petition 
to the Court of Claims alleged that “[n]o appeal was possible under 
law to the United States Court of Military Appeals,” an allegation 
admitted by the Government in its answer.
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izing the court-martial, or where the statutory conditions 
as to the constitution or jurisdiction of the court are not 
observed.” Keyes v. United States, supra, at 340. From 
this premise it is urged that when, in review of state 
convictions by way of federal habeas corpus, the concept 
of “jurisdiction” was broadened to include deprivation 
by the trial tribunal of the constitutional rights of a 
defendant (Moore v. Dempsey, 261 U. S. 86; Johnson v. 
Zerbst, 304 U. S. 458), the scope of collateral review of 
court-martial convictions was also broadened. That is 
the position of the Court of Claims which rejected the 
view that the adoption of Article 76 introduced a new 
regime and that 10 U. S. C. § 1552 which provides a rem-
edy to correct a military record in order to “remove an 
injustice,”5 see Ashe v. McNamara, 355 F. 2d 277, is, 
apart from habeas corpus, the exclusive remedy.6

On that issue there have been a variety of views ex-
pressed in this Court. See Burns v. Wilson, 346 U. S. 
137, 149, 152-153. There is likewise unresolved the 
question whether, if the view of the Court of Claims is 
correct, the District Courts might have a like jurisdiction 
over suits not exceeding $10,000 under the Tucker 
Act, 28 U. S. C. § 1346 (a)(2).7 After hearing argument 
and studying the record of these cases we do not reach 
those questions. For we conclude that, even if we 
assume, arguendo, that a collateral attack on a court- 
martial judgment may be made in the Court of Claims 

5 Section 1552 (a) of 10 U. S. C. provides in part:
‘The Secretary of a military department, under procedures estab-

lished by him and approved by the Secretary of Defense, and acting 
through boards of civilians of the executive part of that military 
department, may correct any military record of that department 
when he considers it necessary to correct an error or remove an 
injustice.”

6180 Ct, Cl., at 140-143, 377 F. 2d, at 591-593.
7 For a discussion of Tucker Act jurisdiction over back-pay suits 

see H. R. Rep. No. 1604, 88th Cong., 2d Sess., 2.
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through a back-pay suit alleging a “constitutional” 
defect in the military decision, these present cases on 
their facts do not rise to that level.

The Court of Claims gave relief to Juhl because of 
the provision in paragraph 153 (a) of the Manual for 
Courts-Martial which states that the court-martial “can-
not” base a conviction “upon the uncorroborated testi-
mony of a purported accomplice in any case, if such 
testimony is self-contradictory, uncertain, or improbable.”

We do not stop to review the evidence which bears on 
this issue and which the Court of Claims sets forth in 
detail. See 181 Ct. Cl., at 215-225, 383 F. 2d, at 1012- 
1017.

The Manual was prescribed by the President pursuant 
to Article 36 of the Uniform Code, 10 U. S. C. § 836. It 
is a guidebook that summarizes the rules of evidence 
applied by court-martial review boards. See Levy v. 
Resor, 17 U. S. C. M. A. 135, 37 C. M. R. 399. The 
paragraph regarding accomplice testimony is a statutory 
rule of evidence. Such rules do not customarily involve 
constitutional questions. See Humphrey v. Smith, 336 
U. S. 695; Whelchel v. McDonald, 340 U. S. 122. The 
Whelchel case involved various paragraphs of the Man-
ual dealing with the defense of insanity. We did not 
sanction review of those paragraphs in a collateral remedy 
but held that only a denial of the opportunity for the 
military to consider the defense of insanity “goes to the 
question of jurisdiction”; and we added that, “[a]ny 
error that may be committed in evaluating the evidence 
tendered is beyond the reach of review by the civil 
courts.” 340 U. S., at 124.

Rules of evidence are designed in the interest of fair 
trials. But unfairness in result is no sure measure of 
unconstitutionality. When we look at the requirements 
of procedural due process, the use of accomplice testi-
mony is not catalogued with constitutional restrictions.
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Of course, if knowing use of its perjured character were 
linked with any testimony (Mooney v. Holohan, 294 
U. S. 103; Brady v. Maryland, 373 U. S. 83), we would 
have a problem of different dimensions. But nothing 
of the kind is involved here.

Augenblick’s claim of constitutional defect in his court- 
martial concerns a phase in the discovery of evidence. 
He and a young airman, Hodges, were apprehended late 
at night in a parked car. The civilian police who arrested 
them turned them over to the Armed Forces Police who 
questioned them separately at a naval station in Wash-
ington, D. C. Hodges was then taken to an Air Force 
base in Maryland where he swore to a five-page written 
statement.

Augenblick was questioned at the naval station after 
Hodges. During this questioning of both men, Agent 
James made a tape recording of the conversations. 
Agent Mendelson either took some notes or wrote up 
some notes later.

Hodges apparently started out by denying that any-
thing happened in the parked car and later maintained 
that sodomy had taken place, though, as we have said, 
Augenblick’s conviction was for an indecent act, not for 
sodomy. Hodges later received an honorable discharge; 
and it was the theory of the defense that he may have 
been induced to change his testimony on a promise that 
one would be given. It is indeed heavily impressed on 
us that Hodges was kept available for some months and 
left in good standing, in spite of his reprehensible con-
duct, and given an honorable discharge only after 
Augenblick was convicted.

The defense moved for the production of the notes 
which Mendelson had taken—or later typed up—and 
of the tape which James had made. As to the notes, 
the law officer, without examining them in camera or 
otherwise, denied the request. As to the tapes, the law
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officer ordered that they be produced or that the Govern-
ment produce witnesses at an out-of-court hearing who 
could explain their nonexistence. The tapes were not 
produced; but each agent who had had contact with the 
recording was called, except Mendelson who was in 
Norfolk. James testified that there was a tape but no 
one knew where it was or what had happened to it. The 
defense urged that Mendelson, to whom the tapes had 
apparently once been delivered, be called; but the law 
officer after reading the record of Mendelson’s testimony 
on the tape recording at a pretrial investigation, refused.

The question of the production of Mendelson’s 
“notes” as well as the question of the production of the 
tapes bring into focus the Jencks Act, 18 U. S. C. § 3500. 
This Act, enacted after our decision in Jencks v. United 
States, 353 U. S. 657, provides that when a witness testi-
fies for the United States the Government may be 
required to produce “any statement” of the witness 
which relates to his testimony. § 3500 (b). The term 
“statement” is defined in subsection (e) as:

“(1) a written statement made by said witness 
and signed or otherwise adopted or approved by 
him; or

“(2) a stenographic, mechanical, electrical, or 
other recording, or a transcription thereof, which 
is a substantially verbatim recital of an oral state-
ment made by said witness to an agent of the Gov-
ernment and recorded contemporaneously with the 
making of such oral statement.”

There is considerable doubt if Mendelson’s “notes” fall 
within the definition of subsection (e). He testified at 
the court of inquiry that he made “rough pencil notes”; 
and he said at the pretrial investigation, “I did jot down 
a couple of rough notes.” Both the law officer and the 
Board of Review concluded that these “notes” were not a



UNITED STATES v. AUGENBLICK. 355

348 Opinion of the Court.

“substantially verbatim” statement producible under the 
Jencks Act.

It is difficult to tell from this record the precise nature 
of Mendelson’s “notes,” whether they recorded part of 
Hodges’ interview’ or whether they were merely a memo-
randum giving names, places, and hours. Certainly they 
were not a statement covering the entire interview; and 
if they were a truncated version, they would pose the 
question reserved in Palermo v. United States, 360 U. S. 
343. Since on examination of the record w7e are left in 
doubt as to the precise nature of the “notes,” we cannot 
say that the command of the Jencks Act was disobeyed 
when they w7ere not ordered to be produced.

Moreover, we said in Palermo v. United States, supra, 
at 353, that the administration of the Jencks Act must 
be entrusted to the “good sense and experience” of the 
trial judges subject to “appropriately limited review of 
appellate courts.” We cannot conclude that when it 
came to the “rough notes” of Mendelson, the law officer 
and Board of Review abused their discretion in holding 
that they need not be produced under the Jencks Act.

The same is true of the rulings concerning production 
of the tapes. There is no doubt but that the tapes were 
covered by the Jencks Act; and an earnest effort was 
made to locate them. Their nature and existence were 
the subject of detailed interrogation at the pretrial hear-
ing convened at the request of the defense. Four gov-
ernment agents testified concerning the interrogation of 
Hodges, the recording facilities used, the Navy’s routine 
in handling and using such recordings, and the fate of 
the tape containing Hodges’ testimony. The ground was 
covered once again at the court-martial. The tapes were 
not produced; the record indeed shows that they were 
not found; and their ultimate fate remains a mystery. 
The law officer properly ruled that the Government bore

320-583 0 - 69 - 31 
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the burden of producing them or explaining why it could 
not do so.

The record is devoid of credible evidence that they 
were suppressed. Whether Mendelson should have 
been recalled is a matter of debate and perhaps doubt. 
But questions of that character do not rise to a consti-
tutional level. Indeed our Jencks decision and the 
Jencks Act were not cast in constitutional terms. 
Palermo v. United States, supra, at 345, 362. They 
state rules of evidence governing trials before federal 
tribunals; and we have never extended their principles 
to state criminal trials. It may be that in some situa-
tions, denial of production of a Jencks Act type of a 
statement might be a denial of a Sixth Amendment right. 
There is, for example, the command of the Sixth Amend-
ment that criminal defendants have compulsory process 
to obtain witnesses for their defense. Palermo v. United 
States, supra, at 362 (Brennan , J., concurring in re-
sult). But certain it is that this case is not a worthy 
candidate for consideration at the constitutional level.

The Court of Claims, in a conscientious effort to undo 
an injustice, elevated to a constitutional level what it 
deemed to be an infraction of the Jencks Act and made 
a denial of discovery which ‘‘seriously impeded his right 
to a fair trial” a violation “of the Due Process Clause of 
the Constitution.” 180 Ct. Cl., at 166, 377 F. 2d, 
at 606-607. But apart from trials conducted in viola-
tion of express constitutional mandates, a constitution-
ally unfair trial takes place only where the barriers and 
safeguards are so relaxed or forgotten, as in Moore v. 
Dempsey, supra, that the proceeding is more a spectacle 
(Rideau v._ Louisiana, 373 U. S. 723, 726) or trial by 
ordeal (Brown v. Mississippi, 297 U. S. 278, 285) than a 
disciplined contest.

Reversed.
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NATIONAL LABOR RELATIONS BOARD v. 
STRONG, dba  STRONG ROOFING & 

INSULATING CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT.
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A multiple employer bargaining association of which respondent 
was then a member made a contract with a union fixing com-
pensation levels for the member firms’ employees. Respondent 
thereafter sought to withdraw from the association and refused to 
sign the contract. The union filed charges with the National 
Labor Relations Board (NLRB), which found that respondent’s 
refusal to sign the contract constituted unfair labor practices in 
violation of §§ 8 (a)(5) and (1) of the National Labor Relations 
Act and ordered respondent to sign the contract, cease and desist 
from unfair labor practices, and pay any fringe benefits provided 
for by contract. The Court of Appeals enforced the NLRB’s 
order except as it provided for the payment of fringe benefits, 
which it held to be “an order to respondent to carry out pro-
visions of the contract” and thus beyond the NLRB’s powers. 
Held: The NLRB’s authority under the Act to remedy the unfair 
labor practice which occurred when respondent refused to sign 
the collective bargaining agreement negotiated on his behalf 
included the power to require payment of the fringe benefits 
under the NLRB’s remedial authority to take “affirmative action 
including reinstatement of employees with or without back pay,” 
§ 10(c), which is not “affected by any other means of adjust-
ment . . . established by agreement, law, or otherwise . . . ,” 
§10 (a). Pp. 358-362.

386 F. 2d 929, reversed.

Harris Weinstein argued the cause for petitioner. 
With him on the brief were Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, and Norton J. 
Come.

Charles G. Bakaly, Jr., argued the cause for respondent. 
With him on the brief was William B. Carman.
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Mr . Justi ce  White  delivered the opinion of the Court.
The Roofing Contractors Association of Southern Cal-

ifornia, of which respondent was then a member, negoti-
ated a collective bargaining contract with the Roofers 
Union 1 effective August 15, 1963, establishing compen-
sation levels for the employees of member firms for the 
next four years. On August 20, 1963, respondent sought 
to withdraw from the multiple employer bargaining asso-
ciation which had negotiated this agreement. He then 
refused repeated demands from the union that he sign the 
contract. At length, the union filed unfair labor practice 
charges with the National Labor Relations Board, which 
found that respondent’s refusal to sign the contract which 
had been negotiated on his behalf by the Association was 
a violation of § § 8 (a)(5) and (1) of the National Labor 
Relations Act, 61 Stat. 140-141, as amended, 29 U. S. C. 
§§ 158(a)(5) and (1). The Board ordered respondent to 
sign the contract, cease and desist from unfair labor prac-
tices, post notices, and “[p]ay to the appropriate source 
any fringe benefits provided for in the above-described 
contract.” 152 N. L. R. B. 9, 14 (1965). The Court of 
Appeals enforced the Board’s order except as it required 
the payment of fringe benefits. That part of the order, 
the Court of Appeals said, “is an order to respondent 
to carry out provisions of the contract and is beyond the 
power of the Board.” 386 F. 2d 929, 933 (1967). The 
Government sought and we granted certiorari as to this 
holding. 391 U. S. 933 (1968).

Believing the remedy provided by the Board was 
well within its powers, we reverse the judgment of the 
Court of Appeals. Section 10 (c) of the Act empowers 
the Board when it adjudicates an unfair labor practice to 
issue “an order requiring such person to cease and desist

1 Roofers Local 36, United Slate, Tile and Composition Roofers, 
Damp and Waterproof Workers Association.
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from such unfair labor practice, and to take such affirm-
ative action including reinstatement of employees with or 
without back pay, as will effectuate the policies of this 
Act.” 61 Stat. 147, 29 U. S. C. § 160 (c). This grant 
of remedial power is a broad one. It does not authorize 
punitive measures, but “[m]aking the workers whole for 
losses suffered on account of an unfair labor practice is 
part of the vindication of the public policy which the 
Board enforces.” Phelps Dodge Corp. v. NLRB, 313 
U. S. 177, 197 (1941). Back pay is one of the simpler 
and more explicitly authorized remedies utilized to attain 
this end.2

Here the unfair labor practice was the failure of the 
employer to sign and acknowledge the existence of a 
collective bargaining agreement which had been negoti-
ated and concluded on his behalf. There is no dispute 
that respondent withdrew from the Roofing Contractors 
Association too late to escape the binding force of the 
agreement it had negotiated for him, supplanting previ-
ous agreements which had been negotiated in the same 
way.3 Nor, in light of the obligation of an employer bar-
gaining in good faith to sign a contract reducing agreed 
terms to writing, H. J. Heinz Co. v. NLRB, 311 U. S. 514, 
524-526 (1941), is it argued that respondent’s failure to 
sign the agreement was not an unfair labor practice. The 
judgment of the Board in these respects is not now chal-
lenged. The remedy ordered by the Board included a 
direction to pay the fringe benefits which would have 
been paid had the employer signed the agreement and 
thereby recognized his legal obligations which had

2 See generally Nathanson n . NLRB, 344 U. S. 25, 29-30 (1952); 
Note, A Survey of Labor Remedies, 54 Va. L. Rev. 38, 41-95 (1968).

3 Respondent is a past president of the Association, and thus 
was familiar with its bylaw that a “labor contract negotiated by 
the Committee shall be binding upon the Regular Members of this 
Association separately and collectively . . . .”
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matured during the collective bargaining process. This 
is no more than the Act and cases like Phelps Dodge 
plainly authorize.

The challenge of the employer, in brief, is that order-
ing the payment of fringe benefits reserved in the con-
tract inserts the Board into the enforcement of the 
collective bargaining agreement, contrary to the policy 
and scheme of the statute.4 Admittedly, the Board has 
no plenary authority to administer and enforce collec-
tive bargaining contracts. Those agreements are nor-
mally enforced as agreed upon by the parties, usually 
through grievance and arbitration procedures, and ulti-
mately by the courts. But the business of the Board, 
among other things, is to adjudicate and remedy unfair 
labor practices. Its authority to do so is not “affected 
by any other means of adjustment or prevention that 
has been or may be established by agreement, law, or 
otherwise . . . .” § 10 (a), 61 Stat. 146, 29 U. S. C. 
§ 160 (a). Hence, it has been made clear that in some 
circumstances the authority of the Board and the law 
of the contract are overlapping, concurrent regimes, 
neither pre-empting the other. NLRB v. C & C Ply-
wood Corp., 385 U. S. 421 (1967); Carey v. Westing-
house Electric Corp., 375 U. S. 261, 268 (1964); Smith v. 
Evening News Assn., 371 U. S. 195, 197-198 (1962); 
Teamsters Local 174 v. Lucas Flour Co., 369 U. S. 95, 101, 
n. 9 (1962). Arbitrators and courts are still the principal 

4 The fact that the payments in question here did not constitute 
direct pay to the employees is irrelevant in our view of this case. 
Whether the payments were made to the employees, who then con-
tributed them to union trust funds in the form of higher union dues, 
or whether as here they passed straight from the employer to the 
trust funds, the final result is the same. And it is just as much 
in the interest of “effectuatfing] the policies of this Act,” and of 
making the employees whole, to require the payments in either 
case.
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sources of contract interpretation,5 but the Board may 
proscribe conduct which is an unfair labor practice even 
though it is also a breach of contract remediable as such 
by arbitration and in the courts. Smith v. Evening News 
Assn., 371 U. S. 195, 197-198 (1962). It may also, if 
necessary to adjudicate an unfair labor practice, interpret 
and give effect to the terms of a collective bargaining 
contract. NLRB v. C & C Plywood Corp., 385 U. S. 421 
(1967).

Bearing more precisely on this case, the Board is ex-
pressly invited by the Act to determine whether an 
employer has refused to bargain in good faith and thereby 
violated §8 (a)(5) by resisting “the execution of a 
written contract incorporating any agreement reached if 
requested by either party . . . .” § 8 (d), 61 Stat. 142, 
29 U. S. C. § 158 (d); H. J. Heinz Co. v. NLRB, 311 U. S. 
514, 524—526 (1941). The Board is not trespassing on 
forbidden territory when it inquires whether negotiations 
have produced a bargain which the employer has refused 
to sign and honor, particularly when the employer has 
refused to recognize the very existence of the contract 
providing for the arbitration on which he now insists. 
To this extent the collective contract is the Board’s af-
fair, and an effective remedy for refusal to sign is its 
proper business.

5 Steelworkers Trilogy, 363 U. S. 564, 574, 593 (1960). Congress 
established the judicial remedy of § 301 of the Labor Management 
Relations Act, 1947, 61 Stat. 156, 29 U. S. C. § 185, in lieu of a pro-
posal to make breach of a collective bargaining agreement itself an 
unfair labor practice. H. R. Conf. Rep. No. 510, 80th Cong., 1st 
Sess., 41-42. The House Conference Report asserts that “[o]nce par-
ties have made a collective bargaining contract the enforcement of 
that contract should be left to the usual processes of the law and not 
to the National Labor Relations Board,” id., at 42. See Textile 
Workers v. Lincoln Mills, 353 U. S. 448, 452 (1957). Cf. LMRA 
§ 201, 61 Stat. 152, 29 U. S. C. § 171.
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Firing an employee for union membership may be a 
breach of contract open to arbitration, but whether it is 
or not, it is also an unfair labor practice which may be 
remedied by reinstatement with back pay under § 10 (c) 
even though the Board’s order mandates the very com-
pensation reserved by the contract. Cf. NLRB v. Great 
Dane Trailers, Inc., 388 U. S. 26 (1967); Mastro Plastics 
Corp. v. NLRB, 350 U. S. 270 (1956); Wallace Corp. v. 
NLRB, 323 U. S. 248 (1944).

The case before us is little, if any, different. The act 
of refusing to sign the collective bargaining agreement 
may not have been a breach of contract, but it was an 
unfair practice. Once adjudicated, it could be remedied 
by a Board order requiring payment of those fringe bene-
fits which would have been paid had the employer signed 
and acknowledged the contract which had been duly 
negotiated on his behalf. The judgment of the Court of 
Appeals is reversed.

It is so ordered.

Mr . Justi ce  Black  concurs in the reversal of the Court 
of Appeals’ judgment, but he would direct that the cause 
be remanded to the Board for it to determine whether to 
submit the case to arbitration in accord with the contract.

Mr . Justic e Dougla s , dissenting.
There is a surface logic in what the Court does today: 

If the Board may award back pay (which is computed 
from the collective bargaining agreement), it should be 
allowed to award fringe benefits, whose character and 
amount are also determined by the collective bargaining 
agreement. An award of back pay, however, is an ex-
press part of the legislative grant of authority,1 while the 

1 Sec. 10 (c) of the Act authorizes the Board, when it finds an 
unfair labor practice, to issue “an order requiring such person to 
cease and desist from such unfair labor practice, and to take such
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award of fringe benefits is not. That is, of course, not a 
complete answer, for Congress did not make an exhaus-
tive catalogue of devices used to thwart the Act, but 
largely left to the Board “the relation of remedy to 
policy.” See Phelps Dodge Corp. n . NLRB, 313 U. S. 
177, 194.

What distinguishes the present case is the fact that 
fringe benefits are not products of a computer but of 
an arbitral process to which Congress has given strong 
support.* 2 See Textile Workers v. Lincoln Mills, 353 
U. S. 448.

The provision for arbitration is in a sense competitive 
with the provision empowering the Board to remedy an 
unfair labor practice. It is indeed an integral part of 
the collective agreement providing a procedure sui generis 
for resolving grievances that arise.

There were proposals, as we noted in Dowd Box Co. 
v. Courtney, 368 U. S. 502, 510-511, to make a breach 
of a collective bargaining agreement an unfair labor prac-
tice subject to the jurisdiction of the National Labor 
Relations Board. But those proposals never gained the 
necessary support, Congress deciding that “[o]nce par-

affirmative action including reinstatement of employees with or with-
out back pay, as will effectuate the policies of this Act.”

2 See, e. g., Aaron, “On First Looking into the Lincoln Mills Deci-
sion,” in Arbitration and the Law (Proceedings, National Academy of 
Arbitrators) (J. McKelvey ed. 1959); Bickel A Wellington, Legis-
lative Purpose and the Judicial Process: The Lincoln Mills Case, 
71 Harv. L. Rev. 1 (1957); Bunn, Lincoln Mills and the Jurisdic-
tion to Enforce Collective Bargaining Agreements, 43 Va. L. Rev. 
1247 (1957); Cox, Reflections Upon Labor Arbitration, 72 Harv. 
L. Rev. 1482 (1959); Cox, The Legal Nature of Collective Bar-
gaining Agreements, 57 Mich. L. Rev. 1 (1958); Feinsinger, Enforce-
ment of Labor Agreements—A New Era In Collective Bargaining, 
43 Va. L. Rev. 1261 (1957); Gregory, The Law of the Collective 
Agreement, 57 Mich. L. Rev. 635 (1959); Jenkins, The Impact of 
Lincoln Mills on the National Labor Relations Board, 6 U. C. L. A. 
L. Rev. 355 (1959).
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ties have made a collective bargaining contract the en-
forcement of that contract should be left to the usual 
processes of the law and not to the National Labor Rela-
tions Board.” H. R. Conf. Rep. No. 510, 80th Cong., 
1st Sess., 42, quoted in Dowd Box Co. v. Courtney, 
supra, at 511. It is that policy that is reflected in § 301 
of the Labor Management Relations Act, 1947, which 
was before us in Lincoln Mills, 353 U. S., at 452. That 
policy was to exchange an agreement to arbitrate griev-
ance disputes for a no-strike agreement. Id., at 455.

Arbitration is not a process which the Board is either 
equipped or qualified to follow. Those who are arbiters 
have special qualifications in a particular industry and 
come to know the common law of the shop.3

The jurisdiction of any agency or branch of govern-
ment has a built-in impetus for growth and expansion. 
Seldom does a department restrict its powers narrowly 
and assume a self-denying attitude. The tendency is to 
construe express powers broadly. The organism grows 
by subtle and little-noticed extensions of authority. To 
students of government this phenomenon is as predict-
able as the operation of other so-called “laws.”4

Courts are no exception; and part of their tendency 
to find easy extensions of their authority was seen in their 
early contest with administrative agencies. See United 
States v. Morgan, 307 U. S. 183, 191. Recent examples 

3 See, e. g., Christensen, Arbitration, Section 301, and the National 
Labor Relations Act, 37 N. Y. U. L. Rev. 411 (1962); Kovarsky, 
Labor Arbitration and Federal Pre-emption: The Overruling of 
Black v. Cutter Laboratories, 47 Minn. L. Rev. 531 (1963); Smith 
& Jones, The Impact of the Emerging Federal Law of Grievance 
Arbitration on Judges, Arbitrators, and Parties, 52 Va. L. Rev. 831 
(1966); Smith & Jones, The Supreme Court and Labor Dispute 
Arbitration: The Emerging Federal Law, 63 Mich. L. Rev. 751 
(1965); Comment, Common Law of Grievance Arbitration: New 
Wine in Old Bottles?, 58 Nw. U. L. Rev. 494 (1963).

4 C. N. Parkinson, Parkinson’s Law (1957).
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exist in this very field of arbitration with which we are 
concerned here. We noted in Steelworkers v. Warrior & 
Gulf Co., 363 U. S. 574, how some courts were being en-
ticed to construe arbitration clauses as permitting or not 
permitting arbitration of certain kinds of disputes and 
then becoming entangled in the arbitral process, though 
it was for the arbiters, not for them. Id., at 585. We 
relegated the courts to their narrow field, leaving arbitra-
tion to the new expertise.5

An arbiter is not of course free “to dispense his own 
brand of industrial justice” but is admonished “to reach 
a fair solution of a problem” within the letter and spirit 
of the collective bargaining agreement. Steelworkers v. 
Enterprise Corp., 363 U. S. 593, 597. The past practices 
of the parties, as well as the contractual provisions them-
selves, are the guidelines.6 Local 77 v. Philadelphia 
Orchestra, 252 F. Supp. 787. The agreement to arbitrate 
is, moreover, more than a contract; it is a generalized

5 See Aaron, Arbitration in the Federal Courts: Aftermath of 
the Trilogy, 9 U. C. L. A. L. Rev. 360 (1962); Davey, The 
Supreme Court and Arbitration: The Musings of an Arbitrator, 
36 Notre Dame Law. 138 (1961); Fleming, Some Observations on 
Contract Grievances Before Courts and Arbitrators, 15 Stan. L. Rev. 
595 (1963); Gregory, Enforcement of Collective Agreements by 
Arbitration, 48 Va. L. Rev. 883 (1962); Jones, The Name of the 
Game is Decision—Some Reflections on “Arbitrability” and “Au-
thority” in Labor Arbitration, 46 Texas L. Rev. 865 (1968); 
Mayer, Labor Relations, 1961: The Steelworkers Cases Re-examined, 
13 Lab. L. J. 213 (1962); Meltzer, The Supreme Court, Arbitrability 
and Collective Bargaining, 28 U. Chi. L. Rev. 464 (1961); Jones & 
Smith, Management and Labor Appraisals and Criticisms of the 
Arbitration Process: A Report with Comments, 62 Mich. L. Rev. 
1115 (1964).

6 See Treece, Past Practice and Its Relationship to Specific Con-
tract Language in the Arbitration of Grievance Disputes, 40 U. Colo. 
L. Rev. 358, 360 et seq. (1968). Domke, Arbitration, 36 N. Y. U. 
L. Rev. 545 (1961); Fleming, Reflections on the Nature of Labor 
Arbitration, 61 Mich. L. Rev. 1245 (1963).
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code that is understood only in light of the “‘common 
law of the shop which implements and furnishes the con-
text of the agreement.’ ” Steelworkers v. Warrior & 
Gulf Co., supra, at 580. It is sometimes called “a 
cooperative effort by the parties and the arbitrator to 
develop a workable solution to the problem.” 7 There 
is a more jaundiced view. Judge Hays, who has had 
considerable experience in the field, has stated:

“A proportion of arbitration awards . . . are de-
cided not on the basis of the evidence or of the 
contract or other proper considerations, but in a 
way which in the arbitrator’s opinion makes it likely 
that he will be hired for other arbitration cases.” 
P. Hays, Labor Arbitration: A Dissenting View 
112 (1966).8

Whatever view of the process may be taken, it is clear 
that determining fringe benefits under a collective bar-
gaining agreement is no job for a computer. But it can 
be hardly more than that when the Labor Board makes 
its computations for insertion in the remedial order.

What the “common law” of the shop would show 
covering these fringe benefits, what “past practices” 
might reflect on the amount of an award, what “a fair 
solution” of the problem might seem to be in an arbi-
tration frame of reference, no one knows. These are 
matters for arbiters, chosen by the parties under the 
collective bargaining agreement, not for the Board, an 
alien to the system envisioned by Lincoln Mills.

7 Aaron, Judicial Intervention in Labor Arbitration, 20 Stan. L. 
Rev. 41, 55 (1967).

8 But see Meltzer, Ruminations About Ideology, Law, and Labor 
Arbitration, 34 U. Chi. L. Rev. 545 (1967).
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GARDNER v. CALIFORNIA.

CERTIORARI TO THE SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN LUIS OBISPO.

No. 73. Argued November 20, 1968.—Decided January 20, 1969.

Petitioner, a California state prisoner, filed a request for habeas 
corpus relief, which the Superior Court denied. Under California 
law he has no right of appeal but may file a new petition for habeas 
corpus in the intermediate Court of Appeal or the Supreme Court. 
Petitioner desired to file a new petition and asked for a free 
transcript of the evidentiary hearing before the Superior Court, 
which was denied. Held: Under this system of repeated hear-
ings, where transcripts are readily available to judicial and prose-
cuting officials of the State, and where no suggestion is made that 
there is any adequate substitute therefor, they may not be fur-
nished to those who can afford them and denied to those who 
are paupers. Griffin v. Illinois, 351 U. S. 12; Long n . District 
Court, 385 U. S. 192. Pp. 368-371.

Reversed.

Charles E. Rickershauser, Jr., by appointment of the 
Court, 391 U. S. 911, argued the cause and filed a brief 
for petitioner.

Jack K. Weber, Deputy Attorney General of Cali-
fornia, argued the cause for respondent. With him on 
the brief were Thomas C. Lynch, Attorney General, and 
William E. James, Assistant Attorney General.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Petitioner is a California state prisoner who filed pro se 
various papers with the State Superior Court alleging 
state action that interfered with his access to the courts 
for determination of his claims. The Superior Court, 
which granted a hearing and designated the Public 
Defender’s office to represent petitioner at that hearing, 
treated the papers as requests for habeas corpus relief. 
After hearing, it made findings and held that the State 
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had not impaired petitioner’s rights of access to the 
courts.

Under California law, while the State has an appeal 
from an order discharging a prisoner in a habeas corpus 
proceeding,1 the prisoner has no appeal where his peti-
tion is denied. See Loustalot v. Superior Court, 30 Cal. 
2d 905, 913, 186 P. 2d 673, 677-678. But he may file a 
petition for habeas corpus either in the intermediate 
Court of Appeal or in the Supreme Court.1 2 As peti-
tioner in the instant case desired to pursue his remedy in 
the higher courts, he asked for a free transcript of the 
evidentiary hearing before the Superior Court. His 
motion was denied and he sought review of that denial 
by certiorari to the District Court of Appeal. It was 
denied, as was a timely petition for a hearing in the 
Supreme Court. We granted the petition for a writ of 
certiorari, 391 U. S. 902, to consider whether the rulings 
below squared with our decisions in Griffin v. Illinois, 
351 U. S. 12, and Long v. District Court, 385 U. S. 192.

We reverse the judgment below. If this involved an 
appeal from the Superior Court’s denial of habeas corpus, 
the rule of the Griffin case would prevent California from 
not allowing petitioner, an indigent, access to the record 
which makes any appellate review meaningful, while 
according full review to all who have the money to pay 
their own way. This, however, is not an appeal but the 
drafting of a new original petition for habeas corpus to 
the higher court. That new petition must reflect what 
had transpired in the Superior Court. The statute 
provides:3

“Every application for a writ of habeas corpus 
must be verified, and shall state whether any prior

1 Calif. Penal Code § 1506.
2 See Calif. Const., Art. 6, § 10; Calif. Penal Code § 1475; Rules 

50 and 190, Calif. Rules of Court.
3 Calif. Penal Code § 1475.
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application or applications have been made for a 
writ in regard to the same detention or restraint 
complained of in the application, and if any such 
prior application or applications have been made 
the later application must contain a brief statement 
of all proceedings had therein, or in any of them, 
to and including the final order or orders made 
therein, or in any of them, on appeal or otherwise.” 

It is argued that since petitioner attended the hearing 
in the Superior Court, he can draw on his memory in 
preparing his application to the appellate court. And 
that court, if troubled, can always obtain the transcript 
from the lower court.4 But we deal with an adversary 
system where the initiative rests with the moving party. 
Without a transcript the petitioner, as he prepared his 
application to the appellate court, would have only his 
own lay memory 5 of what transpired before the Superior 
Court. For an effective presentation of his case he would 
need the findings of the Superior Court and the evi-
dence that had been weighed and rejected in order to 
present his case in the most favorable light. Certainly 
a lawyer, accustomed to precise points of law and nu-
ances in testimony, would be lost without such a tran-
script, save perhaps for the unusual and exceptional 
case. The lawyer, having lost below, would be con-

4 Rule 60, Calif. Rules of Court, provides:
“When a petition for a writ of habeas corpus is filed in a review-

ing court, seeking the release from custody of one who is confined 
under the process of any court of this State, and the court, before 
passing on the petition, desires to obtain information concerning 
any matter of record pertaining to the case of such person, it may 
order the custodian of the record to produce the same or a certified 
copy thereof to be filed with the clerk of the reviewing court.” 
See also S. Weigel & L. Burke, State-Federal Post Conviction Prob-
lems, 1 Federal Judicial Center Report 101 (1968).

5 While petitioner had assigned counsel at the hearing before the 
Superior Court, that assignment did not cover the preparation of 
papers in further pursuit of relief.



370 OCTOBER TERM, 1968.

Opinion of the Court. 393 U. S.

scious of the skepticism that prevails above when a 
second hearing is sought and would as sorely need the 
transcript in petitioning for a hearing before the appel-
late court as he would if the merits of an appeal were at 
stake. A layman hence needs the transcript even 
more.

It is said that the appellate court may send for the 
transcript and deduce from it whether there is merit in 
this new application for another hearing. That philoso-
phy would make the appellate tribunal parens patriae 
of the indigent habeas corpus litigant. If that would 
suffice for appellate hearings in habeas corpus, why 
not in review of cases on appeal? Since our system is 
an adversary one, a petitioner carries the burden of 
convincing the appellate court that the hearing before 
the lower court was either inadequate or that the legal 
conclusions from the facts deduced were erroneous. A 
transcript is therefore the obvious starting point for 
those who try to make out a case for a second hearing. 
The State can hardly contend that a transcript is irrele-
vant to the second hearing, where it specifically provides 
one, upon request, to the appellate court and the State 
attorney. So long as this system of repeated hearings 
exists and so long as transcripts are available for prepara-
tion of appellate hearings in habeas corpus cases, they 
may not be furnished those who can afford them and 
denied those who are paupers.

There is no suggestion that in the present case there 
is any adequate substitute 6 for a full stenographic tran-
script. We conclude that in the context of California’s 
habeas corpus procedure denial of a transcript to an 
indigent marks the same invidious discrimination which 
we held impermissible in the Griffin and Long cases where

Cf. Griffin v. Illinois, 351 U. S. 12, 20.
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a State granted appeals in criminal cases but in practical 
effect denied effective appellate review to indigents.

Reversed.

Mr . Justi ce  Black  concurs in the judgment of re-
versal and all of the Court’s opinion except the statement 
at 370 that a full stenographic transcript is required 
here. He is of the opinion that, as stated in Griffin v. 
Illinois, 351 U. S. 12, there may be no necessity for a full 
stenographic transcript in state habeas corpus cases, and 
for that reason he would not automatically require the 
State to supply one in cases like this case.

Mr . Justi ce  Harlan , whom Mr . Just ice  Stew art  
joins, dissenting.

The Court holds today that petitioner, whose applica-
tion for a writ of habeas corpus was denied in the 
California Superior Court, is automatically entitled to 
a free transcript of that proceeding, to aid him in “prepar-
ing” and “presenting” an entirely new application in the 
State Supreme Court. In so holding, the Court not only 
misconceives the nature of California’s post-conviction 
procedure, but it imposes on the State a financial burden 
which is not offset by any appreciable benefit to the 
petitioner.

Under § 1475 of the California Penal Code, an applicant 
denied habeas corpus relief in a lower state court may 
file an application de novo in a higher court. As the 
Superior Court below noted, the petition is self-contained 
and independent of the prior proceeding. (Appendix 
43.) The applicant is neither required nor requested 
to assign errors, or refer to testimony, in the prior pro-
ceeding. He must only inform the court that such a 
proceeding took place and supply collateral data, such 

320-583 0 - 69 - 32
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as the court in which it was held, the disposition, etc.1 
The initial question for the second court—as it is for 
any court examining an application for post-conviction 
relief—is whether, taking the factual allegations as 
proved, the application states a claim upon which relief 
can be granted. If the court determines that a claim 
is stated, it will order a referee to conduct an independent 
evidentiary hearing.1 2

Certainly there can be no constitutional requirement 
that a court hear, or review the transcript of, testimony 
in support of factual allegations which, even if proved, 
would not constitute grounds for relief.3 Cf. Draper v. 
Washington, 372 U. S. 487, 495-496 (1963). Nor will 
a transcript of a prior habeas corpus hearing materially 
aid the applicant in framing the allegations in a subse-
quent petition. To be sure, a transcript of the prior 
hearing may be an incidental convenience—so, too, 
would a daily transcript at a criminal trial—but the 
Fourteenth Amendment does not require a State to 
furnish an indigent with every luxury that a wealthy 
litigant might conceivably choose to purchase. Cf. id., 
at 496.

1 See Form for Petition for Release from or Modification of 
Custody, as amended effective January 1, 1966, approved by the 
Judicial Council of California for use under Rules 56.5 and 201 (f) 
of the California Rules of Court.

2 Under Rule 60 of the California Rules of Court, ante, at 369, 
n. 4, the court may also order the transcript of the earlier proceeding.

3 In this connection, it is worth noting that petitioner’s affidavit 
in support of his motion for a free transcript stated that the Superior 
Court ruled against him, “not on the facts of his claims, but as to the 
interpretation of rights secured by the Fourteenth Amendment.'” 
(Appendix 41-42.) The State Supreme Court apparently reached 
the same conclusion as the lower court, and denied petitioner’s 
subsequent application for a writ of habeas corpus on the merits. 
I express no view on the merits of petitioner’s claims, which are 
the subject of petitions for certiorari pending this Term in Gardner 
v. California, No. 7, Mise., and Gardner v. California, No. 10, Mise.



GARDNER v. CALIFORNIA. 373

367 Harl an , J., dissenting.

Neither Long v. District Court, 385 U. S. 192 (1966), 
nor any other decision of this Court, suggests that 
California’s procedure is constitutionally defective. The 
State in Long simply made “no provision [on an appeal 
from the denial of habeas corpus] . . . for the furnishing 
of a transcript without the payment of fee . ..,” or for an 
independent evidentiary hearing at the appellate level. 
For all practical purposes, an indigent could not effec-
tively obtain review.4 In contradistinction, the Cali-
fornia indigent who alleges facts which entitle him to 
relief is afforded the same opportunity as any other 
applicant to prove those facts.

In purpose and effect, California’s procedure is not 
dissimilar to the federal rule whereby an indigent 
appealing the denial of an application for collateral relief 
is provided a transcript only if “the trial judge or a 
circuit judge certifies that the . . . appeal is not frivolous 
and that the transcript is needed to decide the issue 
presented by the . . . appeal.” 28 U. S. C. § 753 (f) 
(1964 ed., Supp. III). Both the state and federal pro-
cedures are responsive to the immense volume of friv-
olous habeas corpus applications and appeals filed in the 
respective systems. Both procedures are sensible and 
practical. Both are equitable and fair.

I would affirm.

4 Similarly, Smith v. Bennett, 365 U. S. 708 (1961), held it 
impermissible for a State to condition docketing of a habeas corpus 
application or allowance of an appeal on the payment of a filing 
fee; and Lane v. Brown, 372 U. S. 477 (1963), held invalid a pro-
cedure under which an appeal from the denial of coram nobis could 
be perfected only by filing a transcript in the appellate court, 
when it was within the public defender’s exclusive discretion whether 
or not to request that a free transcript be prepared. The distinctions 
between these cases and the instant one are too obvious to merit 
discussion.
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SMITH v. HOOEY, JUDGE.

CERTIORARI TO THE SUPREME COURT OF TEXAS.

No. 198. Argued December 11, 1968.—Decided January 20, 1969.

Petitioner was indicted in 1960 on a Texas criminal charge. He 
was then, and still is, a prisoner in a federal penitentiary. For 
the next six years he vainly sought to gain a speedy trial in 
respondent’s court. In 1967 he filed in that court a motion, which 
has not been acted on, to dismiss the charge for want of prosecu-
tion. Petitioner then filed a mandamus petition requesting an 
order to show cause why the charge should not be dismissed. 
The Texas Supreme Court denied the petition on the basis of a 
previous decision acknowledging that a state prisoner would have 
been entitled to be brought to trial but holding that a different 
rule applies “when two separate sovereignties are involved,” 
since “[t]he true test should be the power and authority of the 
state unaided by any waiver, permission or act of grace of any 
other authority.” Held: Under the Sixth Amendment as made 
applicable to the States by the Fourteenth the State, on peti-
tioner’s demand, was required to make a diligent, good-faith 
effort to bring petitioner to trial in respondent’s court. Pp. 
377-383.

Vacated and remanded.

Charles Alan Wright, by appointment of the Court, 
post, p. 813, argued the cause and filed a brief for 
petitioner.

Joe S. Moss argued the cause for respondent. With 
him on the brief were Crawjord C. Martin, Attorney 
General of Texas, Nola White, First Assistant Attorney 
General, A. J. Carubbi, Jr., Executive Assistant Attorney 
General, Robert C. Flowers and Gilbert J. Pena, Assist-
ant Attorneys General, and Carol S. Vance.

Mr . Just ice  Stewart  delivered the opinion of the 
Court.

In Klopjer v. North Carolina, 386 U. S. 213, this Court 
held that, by virtue of the Fourteenth Amendment, the
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Sixth Amendment right to a speedy trial1 is enforceable 
against the States as “one of the most basic rights pre-
served by our Constitution.” Id., at 226. The case be-
fore us involves the nature and extent of the obligation 
imposed upon a State by that constitutional guarantee, 
when the person under the state criminal charge is serv-
ing a prison sentence imposed by another jurisdiction.

In 1960 the petitioner was indicted in Harris County, 
Texas, upon a charge of theft. He was then, and still is, 
a prisoner in the federal penitentiary at Leavenworth, 
Kansas.1 2 Shortly after the state charge was filed against 
him, the petitioner mailed a letter to the Texas trial 
court requesting a speedy trial. In reply, he was notified 
that “he would be afforded a trial within two weeks of 
any date [he] might specify at which he could be pres-
ent.” 3 Thereafter, for the next six years, the petitioner, 
“by various letters, and more formal so-called ‘motions,’ ” 
continued periodically to ask that he be brought to trial. 
Beyond the response already alluded to, the State took 
no steps to obtain the petitioner’s appearance in the 
Harris County trial court. Finally, in 1967, the peti-
tioner filed in that court a verified motion to dismiss the 
charge against him for want of prosecution. No action 
was taken on the motion.

The petitioner then brought a mandamus proceeding 
in the Supreme Court of Texas, asking for an order to 
show cause why the pending charge should not be dis-
missed. Mandamus was refused in an informal and un-
reported order of the Texas Supreme Court. The peti-
tioner then sought certiorari in this Court. After invit-

1 “In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial . . . U. S. Const., Arndt. VI.

2 On May 5, 1960, the sheriff of Harris County notified the warden 
at Leavenworth that a warrant for the petitioner’s arrest was out-
standing, and asked for notice of “the minimum release date.” That 
date is apparently January 6, 1970.

3 Most of the facts have been stipulated.
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ing and receiving a memorandum from the Solicitor 
General of the United States, 390 U. S. 937, we granted 
certiorari to consider the constitutional questions this 
case presents. 392 U. S. 925.

In refusing to issue a writ of mandamus, the Supreme 
Court of Texas relied upon and reaffirmed its decision of 
a year earlier in Cooper v. State, 400 S. W. 2d 890.4 In 
that case, as in the present one, a state criminal charge 
was pending against a man who was an inmate of a fed-
eral prison. He filed a petition for a writ of habeas 
corpus ad prosequendum in the Texas trial court, praying 
that he be brought before the court for trial, or that the 
charge against him be dismissed. Upon denial of that 
motion, he applied to the Supreme Court of Texas 
for a writ of mandamus. In denying the application, 
the court acknowledged that an inmate of a Texas prison 
would have been clearly entitled to the relief sought as 
a matter of constitutional right,5 but held that “a differ-

4 See also Lawrence v. State, 412 S. W. 2d 40.
5 For this proposition the court cited its 40-year-old decision in 

Moreau v. Bond, 114 Tex. 468, 271 S. W. 379. The court in that 
case said:

“Those rights, fundamental in their nature, which have been 
guaranteed by the Bill of Rights cannot be the subject of judicial 
discretion. Judicial discretion is a legal discretion and not a personal 
discretion; a legal discretion to be exercised in conformity to the 
Constitution and the laws of the land. It is only in the absence of 
positive law or fixed rule that the judge may decide by his view of 
expediency or of the demands of justice or equity. The Bill of 
Rights, Section 10 of Article I of the Constitution, provides: ‘In all 
criminal prosecutions the accused shall have a speedy public trial 
by an impartial jury’....

“None of the reasons suggested, either in the order overruling 
relator’s motion for trial or in the answer to the petition for man-
damus here, are good or have any foundation in law or justice. 
Certainly, under our Constitution and our laws, the relator is entitled 
to a trial on the charge against him.” 114 Tex., at 470, 271 S. W., 
at 379-380.

The basis of the decision thus appears to have been the speedy- 
trial guarantee contained in the state constitution.
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ent rule is applicable when two separate sovereignties 
are involved.” 400 S. W. 2d, at 891. The court viewed 
the difference as “one of power and authority.” Id., at 
892. While acknowledging that if the state authorities 
were “ordered to proceed with the prosecution . . . and 
comply with certain conditions specified by the federal 
prison authorities, the relator would be produced for trial 
in the state court,” id., at 891, it nonetheless denied relief, 
because it thought “[t]he true test should be the power 
and authority of the state unaided by any waiver, per-
mission or act of grace of any other authority.” Id., at 
892. Four Justices dissented, expressing their belief that 
“where the state has the power to afford the accused a 
speedy trial it is under a duty to do so.” Id., at 893.

There can be no doubt that if the petitioner in the 
present case had been at large for a six-year period fol-
lowing his indictment, and had repeatedly demanded that 
he be brought to trial, the State would have been under 
a constitutional duty to try him. Klopjer v. North Caro-
lina, supra, at 219. And Texas concedes that if dur-
ing that period he had been confined in a Texas prison 
for some other state offense, its obligation would have 
been no less. But the Texas Supreme Court has held 
that because petitioner is, in fact, confined in a federal 
prison, the State is totally absolved from any duty at 
all under the constitutional guarantee. We cannot agree.

The historic origins of the Sixth Amendment right to 
a speedy trial were traced in some detail by The  Chief  
Justic e in his opinion for the Court in Klopjer, supra, 
at 223-226, and we need not review that history again 
here. Suffice it to remember that this constitutional 
guarantee has universally6 been thought essential to pro-

6 “Today, each of the 50 States guarantees the right to a speedy 
trial to its citizens.” Klopjer v. North Carolina, supra, at 226; 
see Note, The Right to a Speedy Criminal Trial, 57 Col. L. Rev. 
846, 847 (1957); cf. Note, The Lagging Right to a Speedy Trial, 
51 Va. L. Rev. 1587 (1965).
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tect at least three basic demands of criminal justice in 
the Anglo-American legal system: “[1] to prevent un-
due and oppressive incarceration prior to trial, [2] to 
minimize anxiety and concern accompanying public ac-
cusation and [3] to limit the possibilities that long delay 
will impair the ability of an accused to defend himself.” 
United States v. Ewell, 383 U. S. 116, 120. These de-
mands are both aggravated and compounded in the case 
of an accused who is imprisoned by another jurisdiction.

At first blush it might appear that a man already in 
prison under a lawful sentence is hardly in a position 
to suffer from “undue and oppressive incarceration prior 
to trial.” But the fact is that delay in bringing such a 
person to trial on a pending charge may ultimately result 
in as much oppression as is suffered by one who is jailed 
without bail upon an untried charge. First, the possi-
bility that the defendant already in prison might receive 
a sentence at least partially concurrent with the one he 
is serving may be forever lost if trial of the pending 
charge is postponed.7 Secondly, under procedures now 
widely practiced, the duration of his present imprison-
ment may be increased, and the conditions under which 
he must serve his sentence greatly worsened, by the 
pendency of another criminal charge outstanding against 
him.8

7 See Schindler, Interjurisdictional Conflict and the Right to a 
Speedy Trial, 35 U. Cin. L. Rev. 179, 182-183 (1966).

8 See, e. g., Evarts v. Mitchell, 200 Kan. 290, 436 P. 2d 408 (hold-
ing that Kansas had no duty to bring to trial a person serving a 
15-year sentence in a Washington prison, although the pendency 
of the Kansas charge prevented any possibility of clemency or con-
ditional pardon in Washington and made it impossible for the pris-
oner to take part in certain rehabilitation programs or to become a 
trusty in the Washington prison). The existence of an outstanding 
criminal charge no longer automatically makes a prisoner ineligible 
for parole in the federal prison system. 28 CFR §2.9 (1968); see 
Rules of the United States Board of Parole 17-18 (1965). But as
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And while it might be argued that a person already in 
prison wTould be less likely than others to be affected by 
“anxiety and concern accompanying public accusation,” 
there is reason to believe that an outstanding untried 
charge (of which even a convict may, of course, be inno-
cent) can have fully as depressive an effect upon a pris-
oner as upon a person who is at large. Cf. Klopfer n . 
North Carolina, supra, at 221-222. In the opinion of 
the former Director of the Federal Bureau of Prisons, 

“[I]t is in their effect upon the prisoner and our 
attempts to rehabilitate him that detainers are most 
corrosive. The strain of having to serve a sentence 
with the uncertain prospect of being taken into the 
custody of another state at the conclusion interferes 
with the prisoner’s ability to take maximum advan-
tage of his institutional opportunities. His anxiety 
and depression may leave him with little inclination 
toward self-improvement.” 9

Finally, it is self-evident that “the possibilities that 
long delay will impair the ability of an accused to defend 
himself” are markedly increased when the accused is in-
carcerated in another jurisdiction. Confined in a prison, 
perhaps far from the place where the offense covered by 
the outstanding charge allegedly took place, his ability 
to confer with potential defense witnesses, or even to

late as 1959 the Director of the Federal Bureau of Prisons wrote: 
“Today the prisoners with detainers are evaluated individually but 
there remains a tendency to consider them escape risks and to assign 
them accordingly. In many instances this evaluation and decision 
may be correct, for the detainer can aggravate the escape potentiality 
of a prisoner.” Bennett, “The Last Full Ounce,” 23 Fed. Prob. 
No. 2, p. 20, at 21 (1959). See also Note, Detainers and the Correc-
tional Process, 1966 Wash. U. L. Q. 417, 418-423.

9 Bennett, supra, n. 8, at 21; see Walther, Detainer Warrants 
and the Speedy Trial Provision, 46 Marq. L. Rev. 423, 427-428 
(1963).
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keep track of their whereabouts, is obviously impaired. 
And, while “evidence and witnesses disappear, memories 
fade, and events lose their perspective,” 10 11 a man isolated 
in prison is powerless to exert his own investigative 
efforts to mitigate these erosive effects of the passage of 
time.

Despite all these considerations, the Texas Supreme 
Court has said that the State is under no duty even to 
attempt to bring a man in the petitioner’s position to 
trial, because “[t]he question is one of power and au-
thority and is in no way dependent upon how or in what 
manner the federal sovereignty may proceed in a dis-
cretionary way under the doctrine of comity.” 11 Yet 
Texas concedes that if it did make an effort to secure a 
federal prisoner’s appearance, he would, in fact, “be pro-

10 Note, Effective Guaranty of a Speedy Trial for Convicts in 
Other Jurisdictions, 77 Yale L. J. 767, 769 (1968).

11 Cooper v. State, 400 S. W. 2d 890, 892. The only other basis 
suggested by the Texas Supreme Court for its denial of relief in 
Cooper was the expense that would be involved in bringing a federal 
prisoner to trial, the court noting that a directive of the Federal 
Bureau of Prisons provided that “satisfactory arrangements for pay-
ment of expenses [must be] made before the prisoner is actually re-
moved to the place of trial.” Id., at 891. But the expense involved 
in effectuating an occasional writ of habeas corpus ad prosequendum 
would hardly be comparable to what is required to implement other 
constitutional rights, e. g., the appointment of counsel for every 
indigent defendant. Gideon v. Wainwright, 372 U. S. 335. And 
custodial as well as transportation expenses would also be incurred 
if the State brought the petitioner to trial after his federal sen-
tence had run. If the petitioner is, as the State maintains, not an 
indigent, there is nothing to prevent a fair assessment of necessary 
expenses against him. Finally, the short and perhaps the best 
answer to any objection based upon expense was given by the 
Supreme Court of Wisconsin in a case much like the present one: 
“We will not put a price tag upon constitutional rights.” State 
ex rel. Fredenberg v. Byrne, 20 Wis. 2d 504, 512, 123 N. W. 2d 
305, 310.
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duced for trial in the state court.” 12 This is fully con-
firmed by the memorandum that the Solicitor General 
has filed in the present case:

“[T]he Bureau of Prisons would doubtless have 
made the prisoner available if a writ of habeas corpus 
ad prosequendum had been issued by the state court. 
It does not appear, however, that the State at any 
point sought to initiate that procedure in this case.”13

In view of these realities, we think the Texas court 
was mistaken in allowing doctrinaire concepts of “power” 
and “authority” to submerge the practical demands of 
the constitutional right to a speedy trial. Indeed, the 
rationale upon which the Texas Supreme Court based its 
denial of relief in this case was wholly undercut last Term 
in Barber v. Page, 390 U. S. 719. In that case we dealt

12 Cooper v. State, supra, at 891.
13 That memorandum also states :
“It is the policy of the United States Bureau of Prisons to en-

courage the expeditious disposition of prosecutions in state courts 
against federal prisoners. The normal procedure under which pro-
duction is effected is pursuant to a writ ad prosequendum from the 
state court. Almost invariably, the United States has complied 
with such writs and extended its cooperation to the state authorities. 
The Bureau of Prisons informs us that removals are normally made 
by United States marshals, with the expenses borne by the state 
authorities. In some instances, to mitigate the cost to the State, 
the Bureau of Prisons has removed an inmate to a federal facility 
close to the site of prosecution. In a relatively small number of 
instances, prisoners have been produced pursuant to 18 U. S. C. 
§4085, which provides in part:
“ ‘Whenever any federal prisoner has been indicted, informed against, 
or convicted of a felony in a court of record of any State or the 
District of Columbia, the Attorney General shall, if he finds it in 
the public interest to do so, upon the request of the Governor or the 
executive authority thereof, and upon the presentation of a certified 
copy of such indictment, information or judgment of conviction, cause 
such a person, prior to his release, to be transferred to a penal or 
correctional institution within such State or District.’ ”
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with another Sixth Amendment guarantee—the right of 
confrontation. In holding that Oklahoma could not 
excuse its failure to produce a prosecution witness simply 
because he was in a federal prison outside the State, we 
said:

“We start with the fact that the State made abso-
lutely no effort to obtain the presence of Woods at 
trial other than to ascertain that he was in a federal 
prison outside Oklahoma. It must be acknowledged 
that various courts and commentators have hereto-
fore assumed that the mere absence of a witness from 
the jurisdiction was sufficient ground for dispensing 
with confrontation on the theory that ‘it is impos-
sible to compel his attendance, because the process 
of the trial Court is of no force without the juris-
diction, and the party desiring his testimony is 
therefore helpless.’ 5 Wigmore, Evidence § 1404 
(3d ed. 1940).

“Whatever may have been the accuracy of that 
theory at one time, it is clear that at the present 
time increased cooperation between the States them-
selves and between the States and the Federal Gov-
ernment has largely deprived it of any continuing 
validity in the criminal law. . . .

“. . . The Court of Appeals majority appears to 
have reasoned that because the State would have 
had to request an exercise of discretion on the part 
of federal authorities, it was under no obligation to 
make any such request. Yet as Judge Aldrich, sit-
ting by designation, pointed out in dissent below, 
‘the possibility of a refusal is not the equivalent of 
asking and receiving a rebuff.’ 381 F. 2d, at 481. 
In short, a witness is not ‘unavailable’ for purposes 
of the foregoing exception to the confrontation 
requirement unless the prosecutorial authorities 
have made a good-faith effort to obtain his presence 
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at trial. The State made no such effort here, and, 
so far as this record reveals, the sole reason why 
Woods was not present to testify in person was 
because the State did not attempt to seek his pres-
ence. The right of confrontation may not be dis-
pensed with so lightly.” 390 U. S., at 723-725 
(footnotes omitted).

By a parity of reasoning we hold today that the Sixth 
Amendment right to a speedy trial may not be dispensed 
with so lightly either. Upon the petitioner’s demand, 
Texas had a constitutional duty to make a diligent, good-
faith effort to bring him before the Harris County court 
for trial.

The order of the Supreme Court of Texas is set aside, 
and the case is remanded to that court for further pro-
ceedings not inconsistent with this opinion.

It is so ordered.

Mr . Just ice  Black  concurs in the opinion and judg-
ment of the Court, but he would make it absolutely 
clear to the Supreme Court of Texas that so far as the 
federal constitutional question is concerned its judgment 
is set aside only for the purpose of giving the petitioner 
a trial, and that if a trial is given the case should not be 
dismissed.

Separate opinion of Mr . Justice  Harlan .
I agree that a State may not ignore a criminal accused’s 

request to be brought to trial, merely because he is in-
carcerated in another jurisdiction, but that it must make 
a reasonable effort to secure his presence for trial. This 
much is required by the Due Process Clause of the Four-
teenth Amendment, and I would rest decision of this 
case on that ground, and not on “incorporation” of the 
Sixth Amendment’s speedy-trial provision into the Four-
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teenth. See my opinion concurring in the result in 
Klopfer v. North Carolina, 386 U. S. 213, 226 (1967).

I believe, however, that the State is entitled to more 
explicitness from us as to what is to be expected of it on 
remand than what is conveyed merely by the require-
ment that further proceedings not be “inconsistent with 
this opinion.” Must the charges against petitioner be 
dismissed? Or may Texas now secure his presence and 
proceed to try him? If petitioner contends that he has 
been prejudiced by the nine-year delay, how is this claim 
to be adjudicated?

This case is one of first impression for us, and decides 
a question on which the state and lower federal courts 
have been divided. Under these particular circum-
stances, I do not believe that Texas should automatically 
forfeit the right to try petitioner. If the State still de-
sires to bring him to trial, it should do so forthwith. At 
trial, if petitioner makes a prima facie showing that he 
has in fact been prejudiced by the State’s delay, I would 
then shift to the State the burden of proving the contrary.

Mr . Justice  White , concurring.
I join the opinion of the Court, understanding its 

remand of the cause “for further proceedings not incon-
sistent with this opinion” to leave open the ultimate 
question whether Texas must dismiss the criminal pro-
ceedings against the petitioner. The Texas court’s er-
roneous reliance on the fact of incarceration elsewhere 
prevented it from reaching the other facets of this ques-
tion, which may now be adjudicated in the manner 
permitted by Texas procedure.
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HUNTER v. ERICKSON, MAYOR OF AKRON, et  al .

APPEAL FROM THE SUPREME COURT OF OHIO.

No. 63. Argued November 13, 1968.—Decided January 20, 1969.

The Akron City Council enacted a fair housing ordinance which es-
tablished a Commission on Equal Opportunity in Housing to 
enforce the antidiscrimination sections through conciliation or 
persuasion, if possible, or, if not, through orders judicially enforce-
able. Thereafter, a proposal for an amendment to the city charter, 
which had been placed on the ballot by petition, was passed. It 
provided that any ordinance (including any in effect) which 
regulates the use, sale, advertisement, transfer, listing assign-
ment, lease, sublease, or financing of real property on the basis 
of race, color, religion, national origin, or ancestry must first 
be approved by a majority of the voters before becoming effective. 
The trial court denied appellant’s housing discrimination com-
plaint, holding that the fair housing ordinance was rendered inef-
fective by the charter amendment, and the Ohio Supreme Court 
affirmed, finding that the amendment was not repugnant to the 
Equal Protection Clause. Held:

1. The case is not moot. Neither the 1968 Civil Rights Act 
(which specifically preserves local fair housing laws), nor the 1866 
Civil Rights Act, was intended to pre-empt local housing ordi-
nances; the Ohio Act of October 30, 1965 (which concerns “com-
mercial” housing), does not apply to this case; and the Akron 
ordinance provides an enforcement mechanism unmatched by 
either state or federal legislation. Pp. 388-389.

2. The charter amendment contains an explicitly racial classi-
fication treating racial housing matters differently from other 
racial and housing matters and places special burdens on racial 
and religious minorities within the governmental process by 
making it more difficult for them to secure legislation on their 
behalf. Pp. 389-391.

3. Racial classifications “bear a heavier burden of justification” 
than other classifications, and here Akron has not justified its 
discrimination against minorities, which constitutes a denial of 
the equal protection of the laws. Pp. 391-393.

12 Ohio St. 2d 116, 233 N. E. 2d 129, reversed.
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Robert L. Carter argued the cause for appellant. With 
him on the brief were Norman Purnell, Bernard R. 
Roetzel, and Lewis M. Steel.

Alvin C. Vinopal argued the cause for appellees. With 
him on the brief was William R. Baird.

Louis F. Claiborne argued the cause for the United 
States, as amicus curiae, urging reversal. With him on 
the brief were Solicitor General Griswold, Assistant At-
torney General Pollak, Francis X. Beytagh, Jr., and 
Nathan Lewin.

Mr . Justice  White  delivered the opinion of the Court.
The question in this case is whether the City of Akron, 

Ohio, has denied a Negro citizen, Nellie Hunter, the 
equal protection of its laws by amending the city charter 
to prevent the city council from implementing any 
ordinance dealing with racial, religious, or ancestral dis-
crimination in housing without the approval of the 
majority of the voters of Akron.

The Akron City Council in 1964 enacted a fair housing 
ordinance premised on a recognition of the social and eco-
nomic losses to society which flow from substandard, 
ghetto housing and its tendency to breed discrimination 
and segregation contrary to the policy of the city to ‘‘as-
sure equal opportunity to all persons to live in decent 
housing facilities regardless of race, color, religion, an-
cestry or national origin.” Akron Ordinance No. 873- 
1964 § 1. A Commission on Equal Opportunity in Hous-
ing was established by the ordinance in the office of the 
Mayor to enforce the antidiscrimination sections of the 
ordinance through conciliation or persuasion if possible, 
but, if not, then through “such order as the facts war-
rant,” based upon a hearing at which witnesses may be 
subpoenaed, and entitled to enforcement in the courts. 
Akron Ordinance No. 873-1964, as amended by Akron 
Ordinance No. 926-1964.
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Seeking to invoke this machinery which had been 
established by the city for her benefit, Nellie Hunter 
addressed a complaint to the Commission asserting that 
a real estate agent had come to show her a list of houses 
for sale, but that on meeting Mrs. Hunter the agent 
“stated that she could not show me any of the houses on 
the list she had prepared for me because all of the owners 
had specified they did not wish their houses shown to 
negroes.” Mrs. Hunter’s affidavit met with the reply 
that the fair housing ordinance was unavailable to her 
because the city charter had been amended to provide:

“Any ordinance enacted by the Council of The 
City of Akron which regulates the use, sale, adver-
tisement, transfer, listing assignment, lease, sub-
lease or financing of real property of any kind or of 
any interest therein on the basis of race, color, 
religion, national origin or ancestry must first be 
approved by a majority of the electors voting on the 
question at a regular or general election before said 
ordinance shall be effective. Any such ordinance 
in effect at the time of the adoption of this section 
shall cease to be effective until approved by the elec-
tors as provided herein.” Akron City Charter § 137.

The proposal for the charter amendment had been placed 
on the ballot at a general election upon petition of more 
than 10% of Akron’s voters, and the amendment had 
been duly passed by a majority.

Appellant then brought an action in the Ohio courts 
on behalf of the municipality, herself, and all others 
similarly situated, to obtain a writ of mandamus requiring 
the Mayor to convene the Commission and to require 
the Commission and the Director of Law to enforce the 
fair housing ordinance and process her complaint. The 
trial court initially held the enforcement provisions of 
the fair housing ordinance invalid under state law, but 
the Supreme Court of Ohio reversed, State ex rel. Hunter

320-583 0 - 69 - 33
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v. Erickson, 6 Ohio St. 2d 130, 216 N. E. 2d 371 (1966). 
On remand, the trial court held that the fair housing 
ordinance was rendered ineffective by the charter amend-
ment, and the Supreme Court of Ohio affirmed, holding 
that the charter amendment was not repugnant to the 
Equal Protection Clause of the Constitution.

Akron contends that this case has been rendered moot 
by the passage of the Civil Rights Act of 1968, Pub. L. 
90-284, 82 Stat. 73, the decision of this Court in Jones v. 
Alfred H. Mayer Co., 392 U. S. 409 (1968), and the 
passage of an Ohio Act effective October 30, 1965, Ohio 
Rev. Code Ann., Tit. 41, c. 4112. It is true that each of 
these events is related to open housing, but none of the 
legislation involved was intended to pre-empt local hous-
ing ordinances or provide rights and remedies which are 
effective substitutes for the Akron law.

The 1968 Civil Rights Act specifically preserves and 
defers to local fair housing laws,1 and the 1866 Civil 
Rights Act1 2 considered in Jones should be read together 
with the later statute on the same subject, United States 
v. Stewart, 311 U. S. 60, 64—65 (1940); Talbot v. Seeman, 
1 Cranch 1, 34-35 (1801), so as not to pre-empt the 
local legislation which the far more detailed Act of 
1968 so explicitly preserves. If the Ohio statute mooted 
the case, surely the Ohio Supreme Court would have 
so held when the validity of the Akron ordinance was 
twice before it after the Ohio statute was passed. More-
over, the sections of the Ohio law which are crucial here 
apply only to “commercial housing,” and on any reading

1 Nothing in the federal statute is to be construed “to invalidate 
or limit any law of a State or political subdivision of a State” giving 
similar housing rights, and deference is to be given to local enforce-
ment. Civil Rights Act of 1968, Tit. VIII, §§ 815, 810 (c), 82 Stat. 
89, 86.

2 “All citizens of the United States shall have the same right, in 
every State and Territory, as is enjoyed by white citizens thereof 
to inherit, purchase, lease, sell, hold, and convey real and personal 
property.” § 1, 14 Stat. 27, as amended, 42 U. S. C. § 1982.
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we can imagine do not apply to Mrs. Hunter’s case,3 
though the Akron ordinance does. Finally, the case can-
not be considered moot since the Akron ordinance pro-
vides an enforcement mechanism unmatched by either 
state or federal legislation. Unlike state or federal pro-
grams, the Akron ordinance brings local people together 
for conciliation and persuasion by and before a local 
tribunal. It is precisely this sort of very localized solu-
tion to which Congress meant to defer. We therefore 
reject the contention that this case is moot.

Akron argues that this case is unlike Reitman v. 
Mulkey, 387 U. S. 369 (1967) in that here the city charter 
declares no right to discriminate in housing, authorizes 
and encourages no housing discrimination, and places no 
ban on the enactment of fair housing ordinances. But 
we need not rest on Reitman to decide this case. Here, 
unlike Reitman, there was an explicitly racial classifica-
tion treating racial housing matters differently from 
other racial and housing matters.

By adding § 137 to its Charter the City of Akron, 
which unquestionably wields state power,4 not only sus-

3 The Ohio statute makes it unlawful for “any person” to 
“[r] efuse to sell ... or otherwise deny or withhold commercial 
housing from any person because of the race [or] color” of the 
prospective owner. Ohio Rev. Code Ann. §§ 4112.02(H) and 
4112.02(H)(1) (Supp. 1967) (emphasis added). “Commercial 
housing” is defined to exclude “any personal residence offered for 
sale or rent by the owner or by his broker, salesman, agent, or 
employee.” Ohio Rev. Code Ann. § 4112.01 (K) (Supp. 1967). 
The statute makes it unlawful to “[p]rint, publish, or circulate any 
statement or advertisement relating to the sale [of a] ... personal 
residence . . . which indicates any preference, limitation, specifica-
tion, or discrimination based upon race . . . .” Ohio Rev. Code Ann. 
§ 4112.02 (H) (6) (Supp. 1967). Since Mrs. Hunter does not seek 
commercial housing, or complain of the affront to her sensibilities 
of hearing a “circulated” statement (if the Ohio statute goes that 
far) she cannot obtain the relief she seeks under the Ohio statute.

4 See, e. g., Evans v. Newton, 382 U. S. 296 (1966); Burton v. 
Wilmington Parking Authority, 365 U. S. 715 (1961); Shelley n . 
Kraemer, 334 U. S. 1 (1948).
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pended the operation of the existing ordinance forbidding 
housing discrimination, but also required the approval of 
the electors before any future ordinance could take effect.5 
Section 137 thus drew a distinction between those groups 
who sought the law’s protection against racial, religious, 
or ancestral discriminations in the sale and rental of real 
estate and those who sought to regulate real property 
transactions in the pursuit of other ends. Those who 
sought, or would benefit from, most ordinances regulating 
the real property market remained subject to the general 
rule: the ordinance would become effective 30 days after 
passage by the City Council, or immediately if passed 
as an emergency measure, and would be subject to ref-
erendum only if 10% of the electors so requested by 
filing a proper and timely petition.6 Passage by the 
Council sufficed unless the electors themselves invoked 
the general referendum provisions of the city charter. 
But for those who sought protection against racial bias, 
the approval of the City Council was not enough. A 
referendum was required by charter at a general or reg-
ular election, without any provision for use of the expe-
dited special election ordinarily available. The Akron 
charter obviously made it substantially more difficult to 
secure enactment of ordinances subject to § 137.

Only laws to end housing discrimination based on 
“race, color, religion, national origin or ancestry” must 
run § 137’s gantlet. It is true that the section draws 
no distinctions among racial and religious groups. 
Negroes and whites, Jews and Catholics are all subject 
to the same requirements if there is housing discrimina-
tion against them which they wish to end. But § 137

5 Thus we do not hold that mere repeal of an existing ordinance 
violates the Fourteenth Amendment.

6 Ordinances may be initiated through a petition signed by 7% 
of the voters, and the city charter may be amended or measures 
enacted by the council repealed through a referendum which may 
be obtained on petition of 10% of the voters.
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nevertheless disadvantages those who would benefit from 
laws barring racial, religious, or ancestral discriminations 
as against those who would bar other discriminations or 
who would otherwise regulate the real estate market in 
their favor. The automatic referendum system does not 
reach housing discrimination on sexual or political 
grounds, or against those with children or dogs, nor does 
it affect tenants seeking more heat or better maintenance 
from landlords, nor those seeking rent control, urban 
renewal, public housing, or new building codes.

Moreover, although the law on its face treats Negro 
and white, Jew and gentile in an identical manner, the 
reality is that the law’s impact falls on the minority. 
The majority needs no protection against discrimination 
and if it did, a referendum might be bothersome but no 
more than that. Like the law requiring specification of 
candidates’ race on the ballot, Anderson v. Martin, 375 
U. S. 399 (1964), § 137 places special burdens on racial 
minorities within the governmental process. This is no 
more permissible than denying them the vote, on an equal 
basis with others. Cf. Gomillion v. Lightfoot, 364 U. S. 
339 (1960); Reynolds v. Sims, 377 U. S. 533 (1964); 
Avery v. Midland County, 390 U. S. 474 (1968). The 
preamble to the open housing ordinance which was sus-
pended by § 137 recited that the population of Akron 
consists of “people of different race, color, religion, ances-
try or national origin, many of whom live in circum-
scribed and segregated areas, under sub-standard, un-
healthful, unsafe, unsanitary and overcrowded conditions, 
because of discrimination in the sale, lease, rental and 
financing of housing.” Such was the situation in Akron. 
It is against this background that the referendum 
required by § 137 must be assessed.

Because the core of the Fourteenth Amendment is 
the prevention of meaningful and unjustified official 
distinctions based on race, Slaughter-House Cases, 16
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Wall. 36, 71 (1873); Strauder v. West Virgina, 100 U. S. 
303, 307-308 (1880); Ex parte Virginia, 100 U. S. 339, 
344-345 (1880); McLaughlin v. Florida, 379 U. S. 184, 
192 (1964); Loving v. Virginia, 388 U. S. 1, 10 (1967), 
racial classifications are “constitutionally suspect,” Boll-
ing v. Sharpe, 347 U. S. 497, 499 (1954), and subject to 
the “most rigid scrutiny,” Korematsu n . United States, 
323 U. S. 214, 216 (1944). They “bear a far heav-
ier burden of justification” than other classifications, 
McLaughlin v. Florida, 379 U. S. 184, 194 (1964).

We are unimpressed with any of Akron’s justifica-
tions for its discrimination. Characterizing it simply 
as a public decision to move slowly in the delicate area 
of race relations emphasizes the impact and burden of 
§ 137, but does not justify it. The amendment was 
unnecessary either to implement a decision to go slowly, 
or to allow the people of Akron to participate in that 
decision.7 Likewise, insisting that a State may distribute 
legislative power as it desires and that the people may 
retain for themselves the power over certain subjects may 
generally be true, but these principles furnish no justi-
fication for a legislative structure which otherwise would 
violate the Fourteenth Amendment. Nor does the imple-
mentation of this change through popular referendum 
immunize it. Lucas n . Colorado General Assembly, 377 
U. S. 713, 736-737 (1964). The sovereignty of the people 
is itself subject to those constitutional limitations which 
have been duly adopted and remain unrepealed. Even 
though Akron might have proceeded by majority vote 
at town meeting on all its municipal legislation, it has 
instead chosen a more complex system. Having done so,

7 The people of Akron had the power to initiate legislation, or to 
review council decisions, even before § 137. See n. 6, supra. The 
procedural prerequisites for this popular action are perfectly reason-
able, as the gathering of 10% of the voters’ signatures in the course 
of passing § 137 illustrates.
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the State may no more disadvantage any particular group 
by making it more difficult to enact legislation in its be-
half than it may dilute any person’s vote or give any 
group a smaller representation than another of com-
parable size. Cf. Reynolds v. Sims, 377 U. S. 533 
(1964); Avery v. Midland County, 390 U. S. 474 (1968).

We hold that § 137 discriminates against minorities, 
and constitutes a real, substantial, and invidious denial 
of the equal protection of the laws.

Reversed.

Mr . Justi ce  Harlan , whom Mr . Justice  Stew art  
joins, concurring.

At the outset, I think it well to sketch my constitu-
tional approach to state statutes which structure the 
internal governmental process and which are challenged 
under the Equal Protection Clause of the Fourteenth 
Amendment. For equal protection purposes, I believe 
that laws which define the powers of political institutions 
fall into two classes. First, a statute may have the clear 
purpose of making it more difficult for racial and religious 
minorities to further their political aims. Like any 
other statute which is discriminatory on its face, such 
a law cannot be permitted to stand unless it can be 
supported by state interests of the most weighty and 
substantial kind. McLaughlin v. Florida, 379 U. S. 184, 
192 (1964).

Most laws which define the structure of political insti-
tutions, however, fall into a second class. They are 
designed with the aim of providing a just framework 
within which the diverse political groups in our society 
may fairly compete and are not enacted with the purpose 
of assisting one particular group in its struggle with 
its political opponents. Consider, for example, Akron’s 
procedure which requires that almost any ordinance 
be submitted to a general referendum if 10% of the
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electorate signs an appropriate petition.*  This rule 
obviously does not have the purpose of protecting one 
particular group to the detriment of all others. It will 
sometimes operate in favor of one faction; sometimes 
in favor of another. Akron has adopted the referendum 
system because its citizens believe that whenever an 
action of the City Council raises the emotional opposition 
of any significant group in the community, the people 
should have a right to decide the matter directly. Stat-
utes of this type, which are grounded upon general 
democratic principle, do not violate the Equal Protection 
Clause simply because they occasionally operate to dis-
advantage Negro political interests. If a governmental 
institution is to be fair, one group cannot always be 
expected to win. If the Council’s fair housing legisla-
tion were defeated at a referendum, Negroes would 
undoubtedly lose an important political battle, but they 
would not thereby be denied equal protection.

This same analysis applies to other institutions of 
government which are even more solidly rooted in our 
history than is the referendum. The existence of a 
bicameral legislature or an executive veto may on occa-
sion make it more difficult for minorities to achieve favor-
able legislation; nevertheless, they may not be attacked 
on equal protection grounds since they are founded on 
neutral principles. Similarly, the rule which makes it

*Section 25 of Akron’s city charter exempts the following ordi-
nances from the referendum procedure:

“(a) Annual appropriation ordinances, (b) Ordinances or reso-
lutions providing for the approval or disapproval of appointments 
or removals and appointments or removals made by Council, 
(c) Actions by Council on the approval of official bonds, (d) Ordi-
nances or resolutions providing for the submission of any proposition 
to the vote of the electors, (e) Ordinances providing for street im-
provements petitioned for by owners of a majority of the feet front 
of the property benefited and to be specially assessed for the cost 
thereof.”

It is not suggested that any of these exceptions were made with 
the purpose of disadvantaging Negro political interests.
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relatively difficult to amend a state constitution is com-
monly justified on the theory that constitutional pro-
visions should be more thoroughly scrutinized and more 
soberly considered than are simple statutory enactments. 
Here, too, Negroes may stand to gain by the rule if a 
fair housing law is made part of the constitution, or 
they may lose if the constitution adopts a position of 
strict neutrality on the question. See Reitman v. 
Mulkey, 387 U. S. 369, 389 (1967) (dissenting opinion 
of Harlan , J.). But even if Negroes are obliged to 
undertake the arduous task of amending the state con-
stitution, they are not thereby denied equal protection. 
For the rule making constitutional amendment difficult is 
grounded in neutral principle.

In the case before us, however, the city of Akron has 
not attempted to allocate governmental power on the 
basis of any general principle. Here, we have a pro-
vision that has the clear purpose of making it more 
difficult for certain racial and religious minorities to 
achieve legislation that is in their interest. Since the 
charter amendment is discriminatory on its face, Akron 
must “bear a far heavier burden of justification” than is 
required in the normal case. McLaughlin v. Florida, 
379 U. S. 184, 194 (1964). And Akron has failed to 
sustain this burden. The city’s principal argument in 
support of the charter amendment relies on the undis-
puted fact that fair housing legislation may often be 
expected to raise the passions of the community to their 
highest pitch. It was not necessary, however, to pass 
this amendment in order to assure that particularly 
sensitive issues will ultimately be decided by the general 
electorate. Akron has already provided a procedure, 
which is grounded in neutral principle, that requires 
a general referendum on this issue if 10% of the vot-
ers insist. If the prospect of fair housing legislation 
really arouses passionate opposition, the voters will have 
the final say. Consequently, the charter amendment
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will have its real impact only when fair housing does 
not arouse extraordinary controversy. This being the 
case, I can perceive no legitimate state interest which in 
any degree vindicates the action taken by the City here.

As I read the Court’s opinion to be entirely consistent 
with the basic principles which I believe control this case, 
I join in it.

Mr . Justic e Black , dissenting.
Section 10, Art. I, of the Constitution provides, among 

other things, that: “No State shall . . . pass any Bill of 
Attainder, ex post facto Law, or Law impairing the Obli-
gation of Contracts . . . .” But there is no constitu-
tional provision anywhere which bars any State from 
repealing any law on any subject at any time it pleases. 
Although the Court denies the fact, I read its opinion 
as holding that a city that “wields state power” is barred 
from repealing an existing ordinance that forbids dis-
crimination in the sale, lease, or financing of real prop-
erty “on the basis of race, color, religion, national origin 
or ancestry . . . .” The result of what the Court does 
is precisely as though it had commanded the State by 
mandamus or injunction to keep on its books and enforce 
what the Court favors as a fair housing law.

The Court purports to find its power to forbid the 
city to repeal its laws in the provision of the Fourteenth 
Amendment forbidding a State to “deny to any person 
within its jurisdiction the equal protection of the laws.” 
For some time I have been filing my protests against 
the Court’s use of the Due Process Clause to strike down 
state laws that shock the Court’s conscience or offend the 
Court’s sense of what it considers to be “fair” or “funda-
mental” or “arbitrary” or “contrary to the beliefs of the 
English-speaking people.” I now protest just as vigor-
ously against use of the Equal Protection Clause to bar 
States from repealing laws that the Court wants the
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States to retain. Of course the Court under the ruling 
of Marbury n . Madison, 1 Cranch 137 (1803), has power 
to invalidate state laws that discriminate on account of 
race. But it does not have power to put roadblocks to 
prevent States from repealing these laws. Here, I think 
the Court needs to control itself, and not, as it is doing, 
encroach on a State’s powers to repeal its old laws 
when it decides to do so.

Another argument used by the Court supposedly to 
support its holding is that we have in a number of our 
cases supported the right to vote without discrimination. 
And we have. But in no one of them have we held that 
a State is without power to repeal its own laws when con-
vinced by experience that a law is not serving a useful 
purpose. Moreover, it is the Court’s opinion here that 
casts aspersions upon the right of citizens to vote. I 
say that for this reason. Akron’s repealing law here 
held unconstitutional, provides that an ordinance in the 
fair housing field in Akron “must first be approved by a 
majority of the electors voting on the question at a regu-
lar or general election before said ordinance shall be ef-
fective.” The Court uses this granted right of the people 
to vote on this important legislation as a key argument 
for holding that the repealer denies equal protection to 
Negroes. Just consider that for a moment. In this 
Government, which we boast is “of the people, by the 
people, and for the people,” conditioning the enactment 
of a law on a majority vote of the people condemns that 
law as unconstitutional in the eyes of the Court! There 
may have been other state laws held unconstitutional 
in the past on grounds that are equally as fallacious 
and undemocratic as those the Court relies on today, 
but if so I do not recall such cases at the moment. It is 
time, I think, to recall that the Equal Protection Clause 
does not empower this Court to decide what ordinances 
or laws a State may repeal. I would not strike down 
this repealing ordinance.
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GORUN et  al . v. FALL et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF MONTANA.

No. 496. Decided January 20, 1969.

287 F. Supp. 725, affirmed.

John R. Vintilla and Novak N. Marku for appellants.
Forrest H. Anderson, Attorney General of Montana, 

and N. A. Rotering, Special Assistant Attorney General, 
for appellees Fall et al. Appellee Union Bank & Trust 
Co. filed a brief.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Just ice  Douglas , with whom Mr . Justic e  Black , 
Mr . Justice  Harlan , and Mr . Justi ce  Fortas  concur.

Appellants are nonresident aliens living in Romania 
who were named as beneficiaries of an estate being pro-
bated in Montana. It has been assumed for the purpose 
of this appeal that they will receive from that estate 
unless prevented by the Montana reciprocal inheritance 
statute (Mont. Rev. Codes Ann. § 91-520) which would 
condition their distribution upon a showing that Romania 
similarly allows citizens of this country to receive, and 
to enjoy here, property bequeathed in Romania. While 
the estate was being administered in the state courts of 
Montana, appellants filed this complaint to have the 
three-judge court declare the statute unconstitutional and 
to enjoin its application. After issue was joined, they 
moved for summary judgment on the authority of 
Zschernig v. Miller, 389 U. S. 429, in which we struck 
down the Oregon reciprocal inheritance statute as an
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impermissible interference with federal power over 
foreign affairs.

Federal policy permits the free flow of funds to Ro-
mania. On March 30, 1960, the United States entered 
into an agreement with Romania, by which we agreed to 
release all blocked assets belonging to Romania. See 
25 Fed. Reg. 3458.

At the same time, Romania was removed from the list 
of countries to which the sending of public funds is pro-
hibited. See 25 Fed. Reg. 3526; 31 CFR § 211.2. As 
our opinion in Zschernig makes clear, a state probate 
judge is not authorized to make or apply a probate rule 
contrary to that federal policy.

The three-judge court dismissed the complaint, saying: 
“[T]he Montana court now advised by Zschernig of the 
boundaries of the constitutional power of the state . . . 
should be free to fashion a procedure for applying 
R. C. M. 1947, § 91-520, in a manner not offensive to 
the Federal Constitution.” 287 F. Supp. 725, 728.

While the four of us have no objection to summary 
disposition of this appeal, dismissal seems singularly 
inappropriate in light of our recent decisions saying over 
and over again that a federal claim in a federal court 
should be decided by the federal court and not relegated 
to a state tribunal. See Zwickler v. Koota, 389 U. S. 241, 
250-252. In spite of our aversion to abstention, see id., 
at 248-249; Dombrowski n . Pfister, 380 U. S. 479, 486- 
487, it would be better judicial administration to hold 
the federal case, pending resolution of the state proceed-
ing, than to dismiss it in the face of clear-cut federal 
policy in favor of the claim of appellants. Cf. Kaiser 
Steel Corp. v. W. S. Ranch Co., 391 U. S. 593.
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ALABAMA STATE TEACHERS ASSN, et  al . v . 
ALABAMA PUBLIC SCHOOL AND 

COLLEGE AUTHORITY et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE MIDDLE DISTRICT OF ALABAMA.

No. 731. Decided January 20, 1969.

289 F. Supp. 784, affirmed.

Jack Greenberg, James M. Nabrit III, Melvin Zarr, 
and Fred D. Gray for appellants.

MacDonald Gallion, Attorney General of Alabama, 
and Gordon Madison, Assistant Attorney General, for 
Alabama Public School and College Authority, and James 
J. Carter for Members of the Board and the Board of 
Trustees of Auburn University, appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

Mr . Justi ce  Douglas , dissenting.
If my Brother Harlan  is correct and this is a local, 

as distinguished from a state-wide, law, a question not 
requiring a three-judge court {Moody n . Flowers, 387 
U. S. 97), then we have been woefully wrong in other 
school integration cases. For they have almost always 
involved a single public school, which usually is wholly 
local in its operation. But in those other three-judge 
court cases we dealt with the operation of a state-wide 
racial segregation regime. The present Act (Ala. Acts 
1967, No. 403) regulates a state agency, the Alabama 
Public School and College Authority, which issues and 
sells bonds. And these bonds, so the case tells us, are
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sold to construct what threatens to become an all-white 
university.1

Can we say in 1969 that a State has no duty to dises-
tablish a dual system of higher education based upon 
race? The three-judge court in a careful opinion seems 
to draw a line between elementary and secondary schools 
on one hand and colleges and universities on the other. 
The inference is that if this were an elementary school, 
the result would be different.1 2

The problem is in effect a phase of “freedom of 
choice” which was before us in another aspect in Green v. 
County School Board, 391 U. S. 430.3

I would note probable jurisdiction and set the case 
for argument.

Mr . Justi ce  Harlan , dissenting.
Only two years ago, Moody v. Flowers, 387 U. S. 97, 

101 (1967), made it clear that a three-judge court need 
not be convoked whenever “a state statute is involved 
but only when a state statute of general and statewide 
application is sought to be enjoined.” Although this 
holding was solidly grounded in precedent and in policy, 
the Court today abandons Moody without explanation 
by taking jurisdiction to affirm this judgment summarily.

The case before us does not involve a statute of “gen-
eral and statewide application.” Appellants are simply 
trying to prevent the construction of a single public 
college to be located in the City of Montgomery. Ap-

1 The counterpart of this new predominantly all-white university 
is Alabama State College, predominantly Negro.

2 This is on its face an amazing statement, as the forerunners of 
Brown v. Board of Education, 347 U. S. 483, 349 U. S. 294, were 
cases involving higher education. See Missouri ex rel. Gaines v. 
Canada, 305 U. S. 337; Sipuel v. Board of Regents, 332 U. S. 631; 
Sweatt v. Painter, 339 U. S. 629; McLaurin v. Oklahoma State 
Regents, 339 U. S. 637.

3 And see Raney v. Board of Education, 391 U. S. 443; Monroe v. 
Board of Commissioners, 391 U. S. 450.
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pellants merely attack a statute which “authorize [s] the 
Alabama public school and college authority ... to 
issue . . . additional bonds in the . . . amount of 
$5,000,000 for the purpose of constructing ... a four- 
year college at Montgomery under the supervision and 
control of the board of trustees of Auburn University.” 
Ala. Acts, No. 403 (1967).1 The fate of this one school, 
like the fate of a county-wide reapportionment plan, 
Moody v. Flowers, supra, or the affairs of a regional 
drainage district, Rorick v. Commissioners, 307 U. S. 
208 (1939), is not to be decided by a special three-judge 
court. As Moody and Rorick teach, the bare fact that 
a state statute is involved is not enough to trigger 28 
U. S. C. § 2281.1 2

1 Although the appellants’ original complaint also contained a 
challenge to the constitutionality of the Alabama statute creating 
the State’s Public School and College Authority, Ala. Acts, No. 243 
(1965), this challenge was abandoned at the hearing on the merits. 
See 289 F. Supp. 784, 785, n. 1 (1968).

2 While my Brother Doug las  is quite right in noting that Brown v. 
Board of Education and two of its companion cases, 347 U. S. 483 
(1954), were heard on appeal from three-judge District Courts, he 
fails to recognize that in each of those cases, appellants had sought 
to enjoin the operation of a state statute or constitutional provi-
sion of general application that either required or authorized racial 
segregation in public and secondary schools. Id., at 486, n. 1. See 
also, McLaurin v. Oklahoma State Regents, 339 U. S. 637 (1950). 
In contrast, our ‘‘freedom-of-choice” decisions of last Term, Green v. 
County School Board, 391 U. S. 430 (1968); Raney v. Board of Edu-
cation, 391 U. S. 443 (1968); Monroe v. Board of Commissioners, 
391 U. S. 450 (1968), came to us on certiorari from the Fourth, 
Eighth, and Sixth Circuits respectively, precisely because the plans 
promulgated by the school boards in those cases were not of 
state-wide scope. See also Cooper v. Aaron, 358 U. S. 1 (1958) 
(on certiorari to the Eighth Circuit); Griffin v. School Board, 377 
U. S. 218 (1964) (on certiorari to the Fourth Circuit); Bradley v. 
School Board, 382 U. S. 103 (1965) (on certiorari to the Fourth 
Circuit); Rogers v. Paul, 382 U. S. 198 (1965) (on certiorari to 
the Eighth Circuit); cf. Watson v. Memphis, 373 U. S. 526 (1963) 
(on certiorari to the Sixth Circuit).

Indeed, even when there is an attack on a state-wide statute which
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We do not deal here with a state statute which “em-
bodies a policy of statewide concern,” Spielman Motor 
Sales Co. v. Dodge, 295 U. S. 89, 94 (1935), but one 
which expresses a judgment that more educational facili-
ties are needed in a particular locality. Indeed, appel-
lants’ constitutional attack on the statute is entirely 
based on the peculiar local situation existing in Mont-
gomery. At present, there are two state-supported 
institutions of higher learning in the city. Alabama 
State is a four-year college which has traditionally been 
attended by Negroes. Alabama Extension Center, on 
the other hand, has a predominantly white enrollment, 
but does not at present grant degrees, offering its stu-
dents a set of “extension” courses. The Extension Cen-
ter, however, will be enlarged to create Montgomery’s 
new four-year college, while Negro Alabama State has 
been entirely ignored in the planning. Appellants con-
tend that, at a minimum, the State’s College Authority 
was constitutionally obliged to consider the possibility 
of coordinating the new college’s operations with those of 
Alabama State before the Authority could properly 
embark on its present course.

This brief outline of the facts demonstrates that we are 
dealing with an essentially local dispute which could 
properly be heard first by a single District Judge and 
then by the Court of Appeals before it came to us on 
certiorari.* 3

I would dismiss this appeal for want of jurisdiction,

requires racial discrimination on its face, a three-judge court need 
not be convoked if the statute is clearly invalid under pre-existing 
case law. Bailey v. Patterson, 369 U. S. 31 (1962).

3 Appellants themselves seem to have recognized that this Court’s 
jurisdiction is questionable. They filed a protective appeal with 
the Court of Appeals for the Fifth Circuit on August 23, 1968. That 
court is holding the appeal in abeyance pending our decision in this 
case. See Jurisdictional Statement 2, n. 1.
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SUTTON v. ADAMS, SECRETARY OF STATE OF 
FLORIDA, et  al .

APPEAL FROM THE SUPREME COURT OF FLORIDA.

No. 726. Decided January 20, 1969.

212 So. 2d 1, appeal dismissed.

Milton E. Grusmark for appellant.
Earl Faircloth, Attorney General of Florida, pro se, 

and Robert A. Chastain and Wilson W. Wright, Assistant 
Attorneys General, for appellees.

Per  Curiam .
The appeal is dismissed for want of a substantial federal 

question.

Mr . Justice  Black  and Mr . Justi ce  Harlan  would 
note probable jurisdiction and set the case for oral 
argument.

BACKER v. ROCKEFELLER, GOVERNOR OF 
NEW YORK.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 852. Decided January 20, 1969.

292 F. Supp. 851, affirmed.

Jerome M. Kay for appellant.
Louis J. Lejkowitz, Attorney General of New York, 

Ruth Kessler Toch, Solicitor General, and Jean M. Coon, 
Assistant Attorney General, for appellee.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.
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ALASKA et  al . v. INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 302, 

AFL-CIO, ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF ALASKA.

No. 734. Decided January 20, 1969.

287 F. Supp. 589, affirmed.

G. Kent Edwards, Attorney General of Alaska, and 
Edgar Paul Boyko for appellants.

J. Duane Vance for the International Union of Operat-
ing Engineers et al., and Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, and Norton J. 
Come for the National Labor Relations Board, appellees.

Per  Curiam .
The motions to affirm are granted and the judgment is 

affirmed.

VALENTI v. ROCKEFELLER, GOVERNOR OF 
NEW YORK, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK.

No. 773. Decided January 20, 1969.

292 F. Supp. 851, affirmed.

John Manning Regan for appellant.
Louis J. Lejkowitz, Attorney General of New York, 

Ruth Kessler Toch, Solicitor General, and Jean M. Coon, 
Assistant Attorney General, for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.
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STANDARD FRUIT & STEAMSHIP CO. v. UNITED 
FRUIT CO. ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF LOUISIANA.

No. 740. Decided January 20, 1969.

Appeal dismissed.

Eberhard P. Deutsch, Robert M. Moore, and René H. 
Himel, Jr., for appellant.

Hugh B. Cox and James H. McGlothlin for United 
Fruit Co., and Solicitor General Griswold for the United 
States, appellees.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of jurisdiction. Shenandoah Valley 
Broadcasting, Inc. v. American Society of Composers, 
Authors & Publishers, 375 U. S. 39.

PHILLIPS ET AL. V. ROCKEFELLER, GOVERNOR 
OF NEW YORK, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 854. Decided January 20, 1969.

292 F. Supp. 851, affirmed.

Robert L. Bobrick for appellants.
Louis J. Lefkowitz, Attorney General of New York, 

Ruth Kessler Toch, Solicitor General, and Jean M. Coon, 
Assistant Attorney General, for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.
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STAMLER et  al . v. WILLIS et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ILLINOIS.

No. 478. Decided January 20, 1969*

Rehearing denied; ante, p. 217, vacated; 287 F. Supp. 734, vacated 
and remanded.

Albert E. Jenner, Jr., Thomas P. Sullivan, and Arthur 
Kinoy for appellants in No. 478 on the petition for 
rehearing and motion to amend.

Per  Curiam .
The petition for a rehearing is denied. The motion 

to amend the judgment entered on November 25, 1968, 
dismissing the appeals is granted. The judgment dis-
missing the appeals is vacated and a new judgment will 
issue providing that the judgment below be vacated and 
the cases be remanded to the District Court so that it 
may enter a fresh decree from which timely appeals may 
be taken to the Court of Appeals.

Mr . Justi ce  Marsh all  took no part in the considera-
tion or decision of these cases.

* Together with No. 479, Cohen v. Willis et al., also on appeal 
from the same court.
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January 20, 1969. 393 U.S.

DAHL ET AL. V. REPUBLICAN STATE 
COMMITTEE et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF WASHINGTON.

No. 596. Decided January 20, 1969.

Vacated and remanded.

Alfred J. Schweppe for appellants.
Bradley T. Jones for appellees.

Per  Curiam .
The judgment of the District Court is vacated and 

the cause is remanded in order that the District Court 
may enter a fresh decree from which appellants may, 
if they wish, perfect a timely appeal to the Court of 
Appeals. Moody v. Flowers, 387 U. S. 97.

Mr . Justice  Douglas  dissents.

Mr . Justice  Harlan , believing that jurisdiction lies 
in this Court, would affirm the judgment below.
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DICKINSON, COMPTROLLER OF FLORIDA v. 
FIRST NATIONAL BANK OF 

HOMESTEAD et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF FLORIDA.

No. 741. Decided January 20, 1969. 
Affirmed.

Earl Faircloth, Attorney General of Florida, and Fred 
M. Burns and Larry Levy, Assistant Attorneys General, 
for appellant.

0. Ralph Matousek for appellee First National Bank 
of Homestead.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Justice  Stewart  is of the opinion that probable 
jurisdiction should be noted.

Mr . Justice  Fortas  took no part in the consideration 
or decision of this case.
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SPINELLI v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT.

No. 8. Argued October 16—17, 1968.—Decided January 27, 1969.

Petitioner was convicted of illegal interstate gambling activities 
despite his claim that the Commissioner’s warrant authorizing the 
FBI search that uncovered evidence used at his trial violated the 
Fourth Amendment. He argued that the FBI agent’s supporting 
affidavit did not afford probable cause for issuance of the warrant. 
The affidavit alleged that? the FBI had followed petitioner on 
five days, on four of which he had been seen crossing one of two 
bridges leading from Illinois to St. Louis, Missouri, and had been 
seen parking his car at a St. Louis apartment house parking lot; 
he was seen one day to enter a particular apartment; the apart-
ment contained two telephones with specified numbers; petitioner 
was known to affiant as a gambler and associate of gamblers; and 
the FBI had “been informed by a confidential reliable informant” 
that petitioner was “operating a handbook and accepting wagers 
and disseminating wagering information by means of the tele-
phones” which had been assigned the specified numbers. Viewing 
the information in the affidavit in its totality the Court of Appeals 
deemed the principles of Aguilar v. Texas, 378 U. S. 108, satisfied 
and upheld the conviction. Held: The informant’s tip, an essential 
part of the affidavit in this case, was not sufficient (even as cor-
roborated by other allegations) to provide the basis for a finding 
of probable cause that a crime was being committed. Pp. 
412-420.

(a) The tip was inadequate under the standards of Aguilar, 
supra, since it did not set forth any reason to support the con-
clusion that the informant was “reliable” and did not sufficiently 
state the underlying circumstances from which the informant had 
concluded that petitioner was running a bookmaking operation 
or sufficiently detail his activities to enable the Commissioner to 
know that he was relying on more than casual rumor or general 
reputation. Cf. Draper v. United States, 358 U. S. 307. Pp. 
415-417.

(b) Nor was the tip’s reliability sufficiently enhanced by the 
FBI’s corroboration of certain limited aspects of the informant’s 
report through the use of independent sources. Pp. 417-418.
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(c) The FBI’s surveillance of petitioner and its investigation 
of the telephone company records do not independently suggest 
criminal conduct when taken by themselves. P. 418.

382 F. 2d 871, reversed and remanded.

Irl B. Baris argued the cause and filed a brief for 
petitioner.

Joseph J. Connolly argued the cause for the United 
States, pro hac vice. With him on the brief were 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Sidney M. Glazer.

Mr . Justic e Harlan  delivered the opinion of the 
Court.

William Spinelli was convicted under 18 U. S. C. 
§ 19521 of traveling to St. Louis, Missouri, from a nearby 
Illinois suburb with the intention of conducting gambling 
activities proscribed by Missouri law. See Mo. Rev. 
Stat. § 563.360 (1959). At every appropriate stage in 
the proceedings in the lower courts, the petitioner 
challenged the constitutionality of the warrant which 
authorized the FBI search that uncovered the evidence 
necessary for his conviction. At each stage, Spinelli’s 
challenge was treated in a different way. At a pretrial 
suppression hearing, the United States District Court 
for the Eastern District of Missouri held that Spinelli

1 The relevant portion of the statute reads:
“(a) Whoever travels in interstate or foreign commerce or uses 

any facility in interstate . . . commerce . . . with intent to—

“(3) otherwise promote, manage, establish, carry on . . . any 
unlawful activity, and thereafter performs or attempts to perform 
any of the acts specified in subparagraphs (1), (2), and (3), shall 
be fined not more than $10,000 or imprisoned for not more than 
five years, or both.

“(b) As used in this section ‘unlawful activity’ means (1) any 
business enterprise involving gambling ... in violation of the laws of 
the State in which they are committed or of the United States . . . .”
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lacked standing to raise a Fourth Amendment objection. 
A unanimous panel of the Court of Appeals for the 
Eighth Circuit rejected the District Court’s ground, a 
majority holding further that the warrant was issued 
without probable cause. After an en banc rehearing, the 
Court of Appeals sustained the warrant and affirmed 
the conviction by a vote of six to two. 382 F. 2d 871. 
Both the majority and dissenting en banc opinions reflect 
a most conscientious effort to apply the principles we 
announced in Aguilar v. Texas, 378 U. S. 108 (1964), 
to a factual situation whose basic characteristics have 
not been at all uncommon in recent search warrant cases. 
Believing it desirable that the principles of Aguilar 
should be further explicated, we granted certiorari, 390 
U. S. 942, our writ being later limited to the question 
of the constitutional validity of the search and seizure.2 
391 U. S. 933. For reasons that follow we reverse.

In Aguilar, a search warrant had issued upon an 
affidavit of police officers who swore only that they 
had “received reliable information from a credible person 
and do believe” that narcotics were being illegally stored 
on the described premises. While recognizing that the 
constitutional requirement of probable cause can be 
satisfied by hearsay information, this Court held the

2 We agree with the Court of Appeals that Spinelli has standing 
to raise his Fourth Amendment claim. The issue arises because at 
the time the FBI searched the apartment in which Spinelli was 
alleged to be conducting his bookmaking operation, the petitioner 
was not on the premises. Instead, the agents did not execute their 
search warrant until Spinelli was seen to leave the apartment, lock 
the door, and enter the hallway. At that point, petitioner was ar-
rested, the key to the apartment was demanded of him, and the 
search commenced. Since petitioner would plainly have standing if 
he had been arrested inside the apartment, Jones v. United States, 
362 U. S. 257, 267 (1960), it cannot matter that the agents preferred 
to delay the arrest until petitioner stepped into the hallway—espe-
cially when the FBI only managed to gain entry into the apartment 
by requiring petitioner to surrender his key.
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affidavit inadequate for two reasons. First, the applica-
tion failed to set forth any of the “underlying circum-
stances” necessary to enable the magistrate independently 
to judge of the validity of the informant’s conclusion 
that the narcotics were where he said they were. Second, 
the affiant-officers did not attempt to support their claim 
that their informant was “ ‘credible’ or his information 
‘reliable.’ ” The Government is, however, quite right in 
saying that the FBI affidavit in the present case is more 
ample than that in Aguilar. Not only does it contain 
a report from an anonymous informant, but it also con-
tains a report of an independent FBI investigation which 
is said to corroborate the informant’s tip. We are, then, 
required to delineate the manner in which Aguilar’s two-
pronged test should be applied in these circumstances.

In essence, the affidavit, reproduced in full in the 
Appendix to this opinion, contained the following 
allegations:3

1. The FBI had kept track of Spinelli’s movements on 
five days during the month of August 1965. On four 
of these occasions, Spinelli was seen crossing one of two 
bridges leading from Illinois into St. Louis, Missouri, 
between 11 a. m. and 12:15 p. m. On four of the five 
days, Spinelli was also seen parking his car in a lot used 
by residents of an apartment house at 1108 Indian Circle 
Drive in St. Louis, between 3:30 p. m. and 4:45 p. m.4

3 It is, of course, of no consequence that the agents might have had 
additional information which could have been given to the Com-
missioner. “It is elementary that in passing on the validity of a 
warrant, the reviewing court may consider only information brought 
to the magistrate’s attention.” Aguilar v. Texas, 378 U. S. 108, 109, 
n. 1 (emphasis in original). Since the Government does not argue 
that whatever additional information the agents may have possessed 
was sufficient to provide probable cause for the arrest, thereby justi-
fying the resultant search as well, we need not consider that question.

4 No report was made as to Spinelli’s movements during the period 
between his arrival in St. Louis at noon and his arrival at the parking 
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On one day, Spinelli was followed further and seen to 
enter a particular apartment in the building.

2. An FBI check with the telephone company revealed 
that this apartment contained two telephones listed 
under the name of Grace P. Hagen, and carrying the 
numbers WYdown 4-0029 and WYdown 4-0136.

3. The application stated that “William Spinelli is 
known to this affiant and to federal law enforcement 
agents and local law enforcement agents as a bookmaker, 
an associate of bookmakers, a gambler, and an associate 
of gamblers.”

4. Finally, it was stated that the FBI “has been in-
formed by a confidential reliable informant that William 
Spinelli is operating a handbook and accepting wagers 
and disseminating wagering information by means of the 
telephones which have been assigned the numbers 
WYdown 4-0029 and WYdown 4-0136.”

There can be no question that the last item mentioned, 
detailing the informant’s tip, has a fundamental place 
in this warrant application. Without it, probable cause 
could not be established. The first two items reflect 
only innocent-seeming activity and data. Spinelli’s 
travels to and from the apartment building and his entry 
into a particular apartment on one occasion could hardly 
be taken as bespeaking gambling activity; and there is 
surely nothing unusual about an apartment containing 
two separate telephones. Many a householder indulges 
himself in this petty luxury. Finally, the allegation that 
Spinelli was “known” to the affiant and to other federal 
and local law enforcement officers as a gambler and an 
associate of gamblers is but a bald and unilluminating 
assertion of suspicion that is entitled to no weight in 
appraising the magistrate’s decision. Nathanson v. 
United States, 290 U. S. 41, 46 (1933).

lot in the late afternoon. In fact, the evidence at trial indicated 
that Spinelli frequented the offices of his stockbroker during this 
period.
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So much indeed the Government does not deny. 
Rather, following the reasoning of the Court of Appeals, 
the Government claims that the informant’s tip gives 
a suspicious color to the FBI’s reports detailing Spinelli’s 
innocent-seeming conduct and that, conversely, the 
FBI’s surveillance corroborates the informant’s tip, 
thereby entitling it to more weight. It is true, of course, 
that the magistrate is obligated to render a judgment 
based upon a common-sense reading of the entire affi-
davit. United States v. Ventresca, 380 U. S. 102, 108 
(1965). We believe, however, that the “totality of 
circumstances” approach taken by the Court of Appeals 
paints with too broad a brush. Where, as here, the 
informer’s tip is a necessary element in a finding of 
probable cause, its proper weight must be determined 
by a more precise analysis.

The informer’s report must first be measured against 
Aguilar’s standards so that its probative value can be 
assessed. If the tip is found inadequate under Aguilar, 
the other allegations which corroborate the information 
contained in the hearsay report should then be consid-
ered. At this stage as well, however, the standards 
enunciated in Aguilar must inform the magistrate’s de-
cision. He must ask: Can it fairly be said that the tip, 
even when certain parts of it have been corroborated 
by independent sources, is as trustworthy as a tip which 
would pass Aguilar’s tests without independent corrobo-
ration? Aguilar is relevant at this stage of the inquiry 
as well because the tests it establishes were designed to 
implement the long-standing principle that probable 
cause must be determined by a “neutral and detached 
magistrate,” and not by “the officer engaged in the often 
competitive enterprise of ferreting out crime.” Johnson 
v. United States, 333 U. S. 10, 14 (1948). A magistrate 
cannot be said to have properly discharged his constitu-
tional duty if he relies on an informer’s tip which—even
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when partially corroborated—is not as reliable as one 
which passes Aguilar’s requirements when standing alone.

Applying these principles to the present case, we first 
consider the weight to be given the informer’s tip when 
it is considered apart from the rest of the affidavit. It 
is clear that a Commissioner could not credit it without 
abdicating his constitutional function. Though the affi-
ant swore that his confidant was “reliable,” he offered 
the magistrate no reason in support of this conclusion. 
Perhaps even more important is the fact that Aguilar’s 
other test has not been satisfied. The tip does not con-
tain a sufficient statement of the underlying circum-
stances from which the informer concluded that Spinelli 
was running a bookmaking operation. We are not told 
how the FBI’s source received his information—it is not 
alleged that the informant personally observed Spinelli 
at work or that he had ever placed a bet with him. 
Moreover, if the informant came by the information 
indirectly, he did not explain why his sources were 
reliable. Cf. Jaben v. United States, 381 U. S. 214 
(1965). In the absence of a statement detailing the 
manner in which the information was gathered, it is 
especially important that the tip describe the accused’s 
criminal activity in sufficient detail that the magis-
trate may know that he is relying on something more 
substantial than a casual rumor circulating in the under-
world or an accusation based merely on an individual’s 
general reputation.

The detail provided by the informant in Draper v. 
United States, 358 U. S. 307 (1959), provides a suitable 
benchmark. While Hereford, the Government’s informer 
in that case, did not state the way in which he had 
obtained his information, he reported that Draper had 
gone to Chicago the day before by train and that he 
would return to Denver by train with three ounces of 
heroin on one of two specified mornings. Moreover,
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Hereford went on to describe, with minute particularity, 
the clothes that Draper would be wearing upon his 
arrival at the Denver station. A magistrate, when con-
fronted with such detail, could reasonably infer that the 
informant had gained his information in a reliable way.5 
Such an inference cannot be made in the present case. 
Here, the only facts supplied were that Spinelli was using 
two specified telephones and that these phones were 
being used in gambling operations. This meager report 
could easily have been obtained from an offhand remark 
heard at a neighborhood bar.

Nor do we believe that the patent doubts Aguilar 
raises as to the report’s reliability are adequately resolved 
by a consideration of the allegations detailing the FBI’s 
independent investigative efforts. At most, these alle-
gations indicated that Spinelli could have used the tele-
phones specified by the informant for some purpose. 
This cannot by itself be said to support both the infer-
ence that the informer was generally trustworthy and 
that he had made his charge against Spinelli on the 
basis of information obtained in a reliable way. Once 
again, Draper provides a relevant comparison. Inde-
pendent police work in that case corroborated much more 
than one small detail that had been provided by the 
informant. There, the police, upon meeting the inbound 
Denver train on the second morning specified by informer 
Hereford, saw a man .whose dress corresponded precisely 
to Hereford’s detailed description. It was then apparent 
that the informant had not been fabricating his report 
out of whole cloth; since the report was of the sort which 
in common experience may be recognized as having been

5 While Draper involved the question whether the police had 
probable cause for an arrest without a warrant, the analysis required 
for an answer to this question is basically similar to that demanded 
of a magistrate when he considers whether a search warrant should 
issue.
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obtained in a reliable way, it was perfectly clear that 
probable cause had been established.

We conclude, then, that in the present case the inform-
ant’s tip—even when corroborated to the extent indi-
cated—was not sufficient to provide the basis for a finding 
of probable cause. This is not to say that the tip was so 
insubstantial that it could not properly have counted in 
the magistrate’s determination. Rather, it needed some 
further support. When we look to the other parts of the 
application, however, we find nothing alleged which 
would permit the suspicions engendered by the inform-
ant’s report to ripen into a judgment that a crime was 
probably being committed. As we have already seen, the 
allegations detailing the FBI’s surveillance of Spinelli 
and its investigation of the telephone company records 
contain no suggestion of criminal conduct when taken by 
themselves—and they are not endowed with an aura of 
suspicion by virtue of the informer’s tip. Nor do we 
find that the FBI’s reports take on a sinister color when 
read in light of common knowledge that bookmaking is 
often carried on over the telephone and from premises 
ostensibly used by others for perfectly normal purposes. 
Such an argument would carry weight in a situation in 
which the premises contain an unusual number of tele-
phones or abnormal activity is observed, cf. McCray v. 
Illinois, 386 U. S. 300, 302 (1967), but it does not fit 
this case where neither of these factors is present.6 All 
that remains to be considered is the flat statement that 
Spinelli was “known” to the FBI and others as a gambler. 
But just as a simple assertion of police suspicion is not 
itself a sufficient basis for a magistrate’s finding of prob-
able cause, we do not believe it may be used to give

6 A box containing three uninstalled telephones was found in the 
apartment, but only after execution of the search warrant.
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additional weight to allegations that would otherwise be 
insufficient.

The affidavit, then, falls short of the standards set 
forth in Aguilar, Draper, and our other decisions that 
give content to the notion of probable cause.7 In hold-
ing as we have done, we do not retreat from the estab-
lished propositions that only the probability, and not 
a prima facie showing, of criminal activity is the stand-
ard of probable cause, Beck n . Ohio, 379 U. S. 89, 96 
(1964); that affidavits of probable cause are tested 
by much less rigorous standards than those governing 
the admissibility of evidence at trial, McCray v. Illinois, 
386 U. S. 300, 311 (1967); that in judging probable 
cause issuing magistrates are not to be confined by nig-
gardly limitations or by restrictions on the use of their 
common sense, United States v. Ventresca, 380 U. S. 
102, 108 (1965); and that their determination of prob-
able cause should be paid great deference by reviewing 
courts, Jones v. United States, 362 U. S. 257, 270-271 
(1960). But we cannot sustain this warrant without 
diluting important safeguards that assure that the judg-
ment of a disinterested judicial officer will interpose itself 
between the police and the citizenry.8

7 In those cases in which this Court has found probable cause 
established, the showing made was much more substantial than the 
one made here. Thus, in United States v. Ventresca, 380 U. S. 102, 
104 (1965), FBI agents observed repeated deliveries of loads of 
sugar in 60-pound bags, smelled the odor of fermenting mash, and 
heard “ ‘sounds similar to that of a motor or a pump coming from 
the direction of’ Ventresca’s house.” Again, in McCray v. Illinois, 
386 U. S. 300, 303-304 (1967), the informant reported that McCray 
“ ‘was selling narcotics and had narcotics on his person now in the 
vicinity of 47th and Calumet.’ ” When the police arrived at the 
intersection, they observed McCray engaging in various suspicious 
activities. 386 U. S., at 302.

8 In the view we have taken of this case, it becomes unnecessary 
to decide whether the search warrant was properly executed, or 
whether it sufficiently described the things that were seized.

320-583 0 - 69 - 35
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The judgment of the Court of Appeals is reversed 
and the case is remanded to that court for further pro-
ceedings consistent with this opinion.

It is so ordered.

Mr . Justi ce  Marshal l  took no part in the considera-
tion or decision of this case.

APPENDIX TO OPINION OF THE COURT.

Affidavit  in  Support  of  Search  Warrant .
I, Robert L. Bender, being duly sworn, depose and 

say that I am a Special Agent of the Federal Bureau 
of Investigation, and as such am authorized to make 
searches and seizures.

That on August 6, 1965, at approximately 11:44 a. m., 
William Spinelli was observed by an Agent of the 
Federal Bureau of Investigation driving a 1964 Ford 
convertible, Missouri license HC3-649, onto the Eastern 
approach of the Veterans Bridge leading from East St. 
Louis, Illinois, to St. Louis, Missouri.

That on August 11, 1965, at approximately 11:16 
a. m., William Spinelli was observed by an Agent of 
the Federal Bureau of Investigation driving a 1964 Ford 
convertible, Missouri license HC3-649, onto the Eastern 
approach of the Eads Bridge leading from East St. Louis, 
Illinois, to St. Louis, Missouri.

Further, at approximately 11:18 a. m. on August 11, 
1965, I observed William Spinelli driving the aforesaid 
Ford convertible from the Western approach of the Eads 
Bridge into St. Louis, Missouri.

Further, at approximately 4:40 p. m. on August 11, 
1965, I observed the aforesaid Ford convertible, bearing 
Missouri license HC3-649, parked in a parking lot used 
by residents of The Chieftain Manor Apartments, ap-
proximately one block east of 1108 Indian Circle Drive.

On August 12, 1965, at approximately 12:07 p. m.,



SPINELLI v. UNITED STATES. 421

410 Appendix to opinion of the Court.

William Spinelli was observed by an Agent of the Fed-
eral Bureau of Investigation driving the aforesaid 1964 
Ford convertible onto the Eastern approach of the 
Veterans Bridge from East St. Louis, Illinois, in the 
direction of St. Louis, Missouri.

Further, on August 12, 1965, at approximately 3:46 
p. m., I observed William Spinelli driving the aforesaid 
1964 Ford convertible onto the parking lot used by the 
residents of The Chieftain Manor Apartments approxi-
mately one block east of 1108 Indian Circle Drive.

Further, on August 12, 1965, at approximately 3:49 
p. m., William Spinelli was observed by an Agent of the 
Federal Bureau of Investigation entering the front 
entrance of the two-story apartment building located at 
1108 Indian Circle Drive, this building being one of 
The Chieftain Manor Apartments.

On August 13, 1965, at approximately 11:08 a. m., 
William Spinelli was observed by an Agent of the Fed-
eral Bureau of Investigation driving the aforesaid Ford 
convertible onto the Eastern approach of the Eads 
Bridge from East St. Louis, Illinois, heading towards 
St. Louis, Missouri.

Further, on August 13, 1965, at approximately 11:11 
a. m., I observed William Spinelli driving the aforesaid 
Ford convertible from the Western approach of the Eads 
Bridge into St. Louis, Missouri.

Further, on August 13, 1965, at approximately 3:45 
p. m., I observed William Spijielli driving the aforesaid 
1964 Ford convertible onto the parking area used by 
residents of The Chieftain Manor Apartments, said park-
ing area being approximately one block from 1108 
Indian Circle Drive.

Further, on August 13, 1965, at approximately 3:55 
p. m., William Spinelli was observed by an Agent of 
the Federal Bureau of Investigation entering the corner 
apartment located on the second floor in the south-
west corner, known as Apartment F, of the two-story
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apartment building known and numbered as 1108 Indian 
Circle Drive.

On August 16, 1965, at approximately 3:22 p. m., I 
observed William Spinelli driving the aforesaid Ford 
convertible onto the parking lot used by the residents 
of The Chieftain Manor Apartments approximately one 
block east of 1108 Indian Circle Drive.

Further, an Agent of the F. B. I. observed William 
Spinelli alight from the aforesaid Ford convertible and 
walk toward the apartment building located at 1108 
Indian Circle Drive.

The records of the Southwestern Bell Telephone Com-
pany reflect that there are two telephones located in 
the southwest corner apartment on the second floor 
of the apartment building located at 1108 Indian Circle 
Drive under the name of Grace P. Hagen. The numbers 
listed in the Southwestern Bell Telephone Company rec-
ords for the aforesaid telephones are WYdown 4-0029 
and WYdown 4—0136.

William Spinelli is known to this affiant and to federal 
law enforcement agents and local law enforcement agents 
as a bookmaker, an associate of bookmakers, a gambler, 
and an associate of gamblers.

The Federal Bureau of Investigation has been in-
formed by a confidential reliable informant that William 
Spinelli is operating a handbook and accepting wagers 
and disseminating wagering information by means of 
the telephones which have been assigned the numbers 
WYdown 4-0029 and WYdown 4-0136.

/s/Robert L. Bender, 
Robert L. Bender, 

Special Agent, Federal Bureau 
of Investigation.

Subscribed and sworn to before me this 18th day of 
August, 1965, at St. Louis, Missouri.

/s/ William R. O’Toole.
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Mr . Just ice  White , concurring.
An investigator’s affidavit that he has seen gambling 

equipment being moved into a house at a specified address 
will support the issuance of a search warrant. The oath 
affirms the honesty of the statement and negatives the 
lie or imagination. Personal observation attests to the 
facts asserted—that there is gambling equipment on the 
premises at the named address.

But if the officer simply avers, without more, that 
there is gambling paraphernalia on certain premises, the 
warrant should not issue, even though the belief of the 
officer is an honest one, as evidenced by his oath, and 
even though the magistrate knows him to be an experi-
enced, intelligent officer who has been reliable in the 
past. This much was settled in Nathanson v. United 
States, 290 U. S. 41 (1933), where the Court held insuf-
ficient an officer’s affidavit swearing he had cause to 
believe that there was illegal liquor on the premises for 
which the warrant was sought. The unsupported asser-
tion or belief of the officer does not satisfy the require-
ment of probable cause. Jones v. United States, 362 
U. S. 257, 269 (1960); Grau v. United States, 287 U. S. 
124 (1932); Byars v. United States, 273 U. S. 28, 29 
(1927).

What is missing in Nathanson and like cases is a state-
ment of the basis for the affiant’s believing the facts con-
tained in the affidavit—the good “cause” which the officer 
in Nathanson said he had. If an officer swears that 
there is gambling equipment at a certain address, the 
possibilities are (1) that he has seen the equipment; 
(2) that he has observed or perceived facts from which 
the presence of the equipment may reasonably be in-
ferred; and (3) that he has obtained the information 
from someone else. If (1) is true, the affidavit is good. 
But in (2), the affidavit is insufficient unless the per-
ceived facts are given, for it is the magistrate, not the
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officer, who is to judge the existence of probable cause. 
Aguilar v. Texas, 378 U. S. 108 (1964); Giordenello v. 
United States, 357 U. S. 480, 486 (1958); Johnson v. 
United States, 333 U. S. 10, 14 (1948). With respect to 
(3), where the officer’s information is hearsay, no war-
rant should issue absent good cause for crediting that 
hearsay. Because an affidavit asserting, without more, 
the location of gambling equipment at a particular ad-
dress does not claim personal observation of any of the 
facts by the officer, and because of the likelihood that 
the information came from an unidentified third party, 
affidavits of this type are unacceptable.

Neither should the warrant issue if the officer states 
that there is gambling equipment in a particular apart-
ment and that his information comes from an informant, 
named or unnamed, since the honesty of the informant 
and the basis for his report are unknown. Nor would 
the missing elements be completely supplied by the of-
ficer’s oath that the informant has often furnished relia-
ble information in the past. This attests to the honesty 
of the informant, but Aguilar v. Texas, supra, requires 
something more—did the information come from ob-
servation, or did the informant in turn receive it from 
another? Absent additional facts for believing the in-
formant’s report, his assertion stands no better than 
the oath of the officer to the same effect. Indeed, if 
the affidavit of an officer, known by the magistrate 
to be honest and experienced, stating that gambling 
equipment is located in a certain building is unaccepta-
ble, it would be quixotic if a similar statement from 
an honest informant were found to furnish probable 
cause. A strong argument can be made that both should 
be acceptable under the Fourth Amendment, but under 
our cases neither is. The past reliability of the informant 
can no more furnish probable cause for believing his
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current report than can previous experience with the 
officer himself.

If the affidavit rests on hearsay—an informant’s re-
port—what is necessary under Aguilar is one of two 
things: the informant must declare either (1) that he 
has himself seen or perceived the fact or facts asserted; 
or (2) that his information is hearsay, but there is 
good reason for believing it—perhaps one of the usual 
grounds for crediting hearsay information. The first 
presents few problems: since the report, although hearsay, 
purports to be first-hand observation, remaining doubt 
centers on the honesty of the informant, and that worry 
is dissipated by the officer’s previous experience with 
the informant. The other basis for accepting the in-
formant’s report is more complicated. But if, for ex-
ample, the informer’s hearsay comes from one of the 
actors in the crime in the nature of admission against 
interest, the affidavit giving this information should be 
held sufficient.

I am inclined to agree with the majority that there 
are limited special circumstances in which an “honest” 
informant’s report, if sufficiently detailed, will in effect 
verify itself—that is, the magistrate when confronted 
with such detail could reasonably infer that the inform-
ant had gained his information in a reliable way. See 
ante, at 417. Detailed information may sometimes im-
ply that the informant himself has observed the facts. 
Suppose an informant with whom an officer has had satis-
factory experience states that there is gambling equip-
ment in the living room of a specified apartment and de-
scribes in detail not only the equipment itself but also the 
appointments and furnishings in the apartment. Detail 
like this, if true at all, must rest on personal observation 
either of the informant or of someone else. If the lat-
ter, we know nothing of the third person’s honesty or



426 OCTOBER TERM, 1968.

Whit e , J., concurring. 393 U. S.

sources; he may be making a wholly false report. 
But it is arguable that on these facts it was the inform-
ant himself who has perceived the facts, for the informa-
tion reported is not usually the subject of casual, day-to- 
day conversation. Because the informant is honest and 
it is probable that he has viewed the facts, there is 
probable cause for the issuance of a warrant.

So too in the special circumstances of Draper v. United 
States, 358 U. S. 307 (1959), the kind of information 
related by the informant is not generally sent ahead of a 
person’s arrival in a city except to those who are inti-
mately connected with making careful arrangements for 
meeting him. The informant, posited as honest, some-
how had the reported facts, very likely from one of the 
actors in the plan, or as one of them himself. The 
majority’s suggestion is that a warrant could have been 
obtained based only on the informer’s report. I am 
inclined to agree, although it seems quite plain that if it 
may be so easily inferred from the affidavit that the 
informant has himself observed the facts or has them 
from an actor in the event, no possible harm could come 
from requiring a statement to that effect, thereby remov-
ing the difficult and recurring questions which arise in 
such situations.

Of course, Draper itself did not proceed on this basis. 
Instead, the Court pointed out that when the officer saw 
a person getting off the train at the specified time, dressed 
and conducting himself precisely as the informant had 
predicted, all but the critical fact with respect to pos-
sessing narcotics had then been verified and for that 
reason the officer had “reasonable grounds” to believe 
also that Draper was carrying narcotics. Unquestion-
ably, verification of arrival time, dress, and gait re-
inforced the honesty of the informant—he had not 
reported a made-up story. But if what Draper stands 
for is that the existence of the tenth and critical fact
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is made sufficiently probable to justify the issuance of 
a warrant by verifying nine other facts coming from 
the same source, I have my doubts about that case.

In the first place, the proposition is not that the tenth 
fact may be logically inferred from the other nine or 
that the tenth fact is usually found in conjunction with 
the other nine. No one would suggest that just anyone 
getting off the 10:30 train dressed as Draper was, with 
a brisk walk and carrying a zipper bag, should be arrested 
for carrying narcotics. The thrust of Draper is not that 
the verified facts have independent significance with re-
spect to proof of the tenth. The argument instead re-
lates to the reliability of the source: because an inform-
ant is right about some things, he is more probably right 
about other facts, usually the critical, unverified facts.

But the Court’s cases have already rejected for Fourth 
Amendment purposes the notion that the past reliability 
of an officer is sufficient reason for believing his current 
assertions. Nor would it suffice, I suppose, if a reliable 
informant states there is gambling equipment in Apart-
ment 607 and then proceeds to describe in detail Apart-
ment 201, a description which is verified before applying 
for the warrant. He was right about 201, but that 
hardly makes him more believable about the equipment 
in 607. But what if he states that there are narcotics 
locked in a safe in Apartment 300, which is described 
in detail, and the apartment manager verifies everything 
but the contents of the safe? I doubt that the report 
about the narcotics is made appreciably more believable 
by the verification. The informant could still have got-
ten his information concerning the safe from others about 
whom nothing is known or could have inferred the pres-
ence of narcotics from circumstances which a magistrate 
would find unacceptable.

The tension between Draper and the Nathanson- 
Aguilar line of cases is evident from the course followed
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by the majority opinion. First, it is held that the report 
from a reliable informant that Spinelli is using two tele-
phones with specified numbers to conduct a gambling 
business plus Spinelli’s reputation in police circles as a 
gambler does not add up to probable cause. This is 
wholly consistent with Aguilar and Nathanson: the in-
formant did not reveal whether he had personally ob-
served the facts or heard them from another and, if the 
latter, no basis for crediting the hearsay was presented. 
Nor were the facts, as Mr . Justice  Harlan  says, of such 
a nature that they normally would be obtainable only 
by the personal observation of the informant himself. 
The police, however, did not stop with the informant’s 
report. Independently, they established the existence of 
two phones having the given numbers and located them 
in an apartment house which Spinelli was regularly 
frequenting away from his home. There remained lit-
tle question but that Spinelli was using the phones, 
and it was a fair inference that the use was not for 
domestic but for business purposes. The informant had 
claimed the business involved gambling. Since his spe-
cific information about Spinelli using two phones with 
particular numbers had been verified, did not his allega-
tion about gambling thereby become sufficiently more 
believable if the Draper principle is to be given any 
scope at all? I would think so, particularly since the 
information from the informant which was verified was 
not neutral, irrelevant information but was material to 
proving the gambling allegation: two phones with dif-
ferent numbers in an apartment used away from home 
indicates a business use in an operation, like bookmaking, 
where multiple phones are needed. The Draper ap-
proach would reasonably justify the issuance of a warrant 
in this case, particularly since the police had some aware-
ness of Spinelli’s past activities. The majority, how-
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ever, while seemingly embracing Draper, confines that 
case to its own facts. Pending full-scale reconsideration 
of that case, on the one hand, or of the Nathanson- 
Aguilar cases on the other, I join the opinion of the 
Court and the judgment of reversal, especially since a 
vote to affirm would produce an equally divided Court.

Mr . Just ice  Black , dissenting.
In my view, this Court’s decision in Aguilar v. Texas, 

378 U. S. 108 (1964), was bad enough. That decision 
went very far toward elevating the magistrate’s hear-
ing for issuance of a search warrant to a full-fledged 
trial, where witnesses must be brought forward to 
attest personally to all the facts alleged. But not con-
tent with this, the Court today expands Aguilar to 
almost unbelievable proportions. Of course, it would 
strengthen the probable-cause presentation if eyewit-
nesses could testify that they saw the defendant com-
mit the crime. It would be stronger still if these wit-
nesses could explain in detail the nature of the sensual 
perceptions on which they based their “conclusion” 
that the person they had seen was the defendant and 
that he was responsible for the events they observed. 
Nothing in our Constitution, however, requires that the 
facts be established with that degree of certainty and 
with such elaborate specificity before a policeman can 
be authorized by a disinterested magistrate to conduct 
a carefully limited search.

The Fourth Amendment provides that “no Warrants 
shall issue, but upon probable cause, supported by Oath 
or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized.” In 
this case a search warrant wras issued supported by an 
oath and particularly describing the place to be searched 
and the things to be seized. The supporting oath was
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three printed pages and the full text of it is included 
in an Appendix to the Court’s opinion. The magistrate, 
I think properly, held the information set forth suffi-
cient facts to show “probable cause” that the defendant 
was violating the law. Six members of the Court of 
Appeals also agreed that the affidavit was sufficient to 
show probable cause. A majority of this Court today 
holds, however, that the magistrate and all of these 
judges were wrong. In doing so, they substitute their 
own opinion for that of the local magistrate and the 
circuit judges, and reject the en banc factual conclusion 
of the Eighth Circuit and reverse the judgment based 
upon that factual conclusion. I cannot join in any such 
disposition of an issue so vital to the administration of 
justice, and dissent as vigorously as I can.

I repeat my belief that the affidavit given the magis-
trate was more than ample to show probable cause of 
the petitioner’s guilt. The affidavit meticulously set out 
facts sufficient to show the following:

1. The petitioner had been shown going to and com-
ing from a room in an apartment which contained two 
telephones listed under the name of another person. 
Nothing in the record indicates that the apartment was 
of that large and luxurious type which could only be 
occupied by a person to whom it would be a “petty 
luxury” to have two separate telephones, with different 
numbers, both listed under the name of a person who 
did not live there.

2. The petitioner’s car had been observed parked in 
the apartment’s parking lot. This fact was, of course, 
highly relevant in showing that the petitioner was ex-
tremely interested in some enterprise which was located 
in the apartment.

3. The FBI had been informed by a reliable informant 
that the petitioner was accepting wagering information 
by telephones—the particular telephones located in the
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apartment the defendant had been repeatedly visiting. 
Unless the Court, going beyond the requirements of the 
Fourth Amendment, wishes to require magistrates to 
hold trials before issuing warrants, it is not necessary— 
as the Court holds—to have the affiant explain “the 
underlying circumstances from which the informer 
concluded that Spinelli was running a bookmaking 
operation.” Ante, at 416.

4. The petitioner was known by federal and local law 
enforcement agents as a bookmaker and an associate of 
gamblers. I cannot agree with the Court that this 
knowledge was only a “bald and unilluminating assertion 
of suspicion that is entitled to no weight in appraising 
the magistrate’s decision.” Ante, at 414. Although the 
statement is hearsay that might not be admissible in a 
regular trial, everyone knows, unless he shuts his eyes 
to the realities of life, that this is a relevant fact which, 
together with other circumstances, might indicate a 
factual probability that gambling is taking place.

The foregoing facts should be enough to constitute 
probable cause for anyone who does not believe that the 
only way to obtain a search warrant is to prove beyond a 
reasonable doubt that a defendant is guilty. Even 
Aguilar, on which the Court relies, cannot support the 
contrary result, at least as that decision was written be-
fore today’s massive escalation of it. In Aguilar the 
Court dealt with an affidavit that stated only:

“Affiants have received reliable information from 
a credible person and do believe that heroin . . . and 
other narcotics and narcotic paraphernalia are being 
kept at the above described premises for the pur-
pose of sale and use contrary to the provisions of 
the law.” 378 U. S., at 109.

The Court held, over the dissent of Mr. Justice Clark, 
Mr . Justice  Stew art , and myself, that this unsupported 
conclusion of an unidentified informant provided no basis
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for the magistrate to make an independent judgment as 
to the persuasiveness of the facts relied upon to show 
probable cause. Here, of course, we have much more, 
and the Court in Aguilar was careful to point out that 
additional information of the kind presented in the affi-
davit before us now would be highly relevant:

“If the fact and results of such a surveillance had 
been appropriately presented to the magistrate, this 
would, of course, present an entirely different case.” 
378 U. S., at 109, n. 1.

In the present case even the two-judge minority of the 
court below recognized, as this Court seems to recognize 
today, that this additional information took the case 
beyond the rule of Aguilar. Six of the other circuit 
judges disagreed with the two dissenting judges, finding 
that all the circumstances considered together could 
support a reasonable judgment that gambling probably 
was taking place. I fully agree with this carefully con-
sidered opinion of the court below.

I regret to say I consider today’s decision an inde-
fensible departure from the principles of our former cases. 
Less than four years ago we reaffirmed these principles in 
United States v. Ventresca, 380 U. S. 102, 108 (1965):

“If the teachings of the Court’s cases are to be 
followed and the constitutional policy served, affi-
davits for search warrants . . . must be tested and 
interpreted by magistrates and courts in a common-
sense and realistic fashion. . . . Technical require-
ments of elaborate specificity once exacted under 
common law pleadings have no proper place in this 
area.”

See also Husty v. United States, 282 U. S. 694, 700-701 
(1931).

Departures of this kind are responsible for consider-
able uneasiness in our lower courts, and I must say I
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am deeply troubled by the statements of Judge Gibson 
in the court below:

“I am, indeed, disturbed by decision after decision 
of our courts which place increasingly technical bur-
dens upon law enforcement officials. I am disturbed 
by these decisions that appear to relentlessly chip 
away at the ever narrowing area of effective police 
operation. I believe the holdings in Aguilar, and 
Rugendorf v. United States, 376 U. S. 528 (1964) 
are sufficient to protect the privacy of individuals 
from hastily conceived intrusions, and I do not 
think the limitations and requirements on the issu-
ance of search warrants should be expanded by 
setting up over-technical requirements approach-
ing the now discarded pitfalls of common law plead-
ings. Moreover, if we become increasingly technical 
and rigid in our demands upon police officers, I 
fear we make it increasingly easy for criminals to 
operate, detected but unpunished. I feel the signifi-
cant movement of the law beyond its present state 
is unwarranted, unneeded, and dangerous to law 
enforcement efficiency.” (Dissenting from panel 
opinion.)

The Court of Appeals in this case took a sensible view 
of the Fourth Amendment, and I would wholeheartedly 
affirm its decision.

Mapp v. Ohio, 367 U. S. 643, decided in 1961, held for 
the first time that the Fourth Amendment and the ex-
clusionary rule of Weeks v. United States, 232 U. S. 383 
(1914) are now applicable to the States. That Amend-
ment provides that search warrants shall not be issued 
without probable cause. The existence of probable cause 
is a factual matter that calls for the determination of a 
factual question. While no statistics are immediately 
available, questions of probable cause to issue search
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warrants and to make arrests are doubtless involved in 
many thousands of cases in state courts. All of those 
probable-cause state cases are now potentially reviewable 
by this Court. It is, of course, physically impossible for 
this Court to review the evidence in all or even a 
substantial percentage of those cases. Consequently, 
whether desirable or not, we must inevitably accept most 
of the fact findings of the state courts, particularly when, 
as here in a federal case, both the trial and appellate 
courts have decided the facts the same way. It cannot 
be said that the trial judge and six members of the Court 
of Appeals committed flagrant error in finding from evi-
dence that the magistrate had probable cause to issue 
the search warrant here. It seems to me that this Court 
would best serve itself and the administration of justice 
by accepting the judgment of the two courts below. 
After all, they too are lawyers and judges, and much 
closer to the practical, everyday affairs of life than we 
are.

Notwithstanding the Court’s belief to the contrary, I 
think that in holding as it does, the Court does:

“retreat from the established propositions that only 
the probability, and not a prima facie showing, of 
criminal activity is the standard of probable cause, 
Beck n . Ohio, 379 U. S. 89, 96 (1964); that affidavits 
of probable cause are tested by much less rigorous 
standards than those governing the admissibility 
of evidence at trial, McCray v. Illinois, 386 U. S. 
300, 311 (1967); that in judging probable cause 
issuing magistrates are not to be confined by nig-
gardly limitations or by restrictions on the use of 
their common sense, United, States v. Ventresca, 380 
U. S. 102, 108 (1965); and that their determination 
of probable cause should be paid great deference by 
reviewing courts, Jones n . United States, 362 U. S. 
257, 270-271 (I960).” Ante, at 419.
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In fact, I believe the Court is moving rapidly, through 
complex analyses and obfuscatory language, toward the 
holding that no magistrate can issue a warrant unless 
according to some unknown standard of proof he can be 
persuaded that the suspect defendant is actually guilty 
of a crime. I would affirm this conviction.

Mr . Justice  Fortas , dissenting.
My Brother Harlan ’s opinion for the Court is ani-

mated by a conviction which I share that “[t]he security 
of one’s privacy against arbitrary intrusion by the 
police—which is at the core of the Fourth Amendment— 
is basic to a free society.” Wolf v. Colorado, 338 U. S. 
25, 27 (1949).

We may well insist upon a sympathetic and even an 
indulgent view of the latitude which must be accorded 
to the police for performance of their vital task; but 
only a foolish or careless people will deduce from this that 
the public welfare requires or permits the police to dis-
regard the restraints on their actions which historic 
struggles for freedom have developed for the protection 
of liberty and dignity of citizens against arbitrary state 
power.

As Justice Jackson (dissenting) stated in Brinegar v. 
United States, 338 U. S. 160, 180-181 (1949):

“[The provisions of the Fourth Amendment] are 
not mere second-class rights but belong in the cata-
log of indispensable freedoms. Among deprivations 
of rights, none is so effective in cowing a population, 
crushing the spirit of the individual and putting 
terror in every heart. Uncontrolled search and 
seizure is one of the first and most effective weapons 
in the arsenal of every arbitrary government. And 
one need only briefly to have dwelt and worked 
among a people possessed of many admirable qual-
ities but deprived of these rights to know that the

320-583 0 - 69 - 36 
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human personality deteriorates and dignity and self- 
reliance disappear where homes, persons and pos-
sessions are subject at any hour to unheralded search 
and seizure by the police.”

History1 teaches us that this protection requires that 
the judgment of a judicial officer be interposed between 
the police, hot in pursuit of their appointed target, and 
the citizen;1 2 that the judicial officer must judge and not 
merely rubber-stamp; and that his judgment must be 
based upon judicially reliable facts adequate to demon-
strate that the search is justified by the probability that 
it will yield the fruits or instruments of crime—or, as this 
Court has only recently ruled, tangible evidence of its 
commission.3 The exceptions to the requirement of a 
search warrant have always been narrowly restricted4 
because of this Court’s long-standing awareness of the 
fundamental role of the magistrate’s judgment in the 
preservation of a proper balance between individual 
freedom and state power. See Trupiano v. United 
States, 334 U. S. 699, 700 (1948).

Today’s decision deals, not with the necessity of ob-
taining a warrant prior to search, but with the difficult 
problem of the nature of the showing that must be made

1 “The knock at the door, whether by day or by night, as a 
prelude to a search, without authority of law but solely on the 
authority of the police, did not need the commentary of recent his-
tory to be condemned as inconsistent with the conception of human 
rights enshrined in the history and the basic constitutional documents 
of English-speaking peoples.” Wolf v. Colorado, 338 U. S. 25, 28 
(1949). See United States v. Rabinowitz, 339 U. S. 56, 69-70 
(1950) (Frankfurter, J., dissenting). See generally with respect to 
the history of the Fourth Amendment N. Lasson, The History and 
Development of the Fourth Amendment to the United States 
Constitution (1937).

2 See Johnson v. United States, 333 U. S. 10, 13-14 (1948).
3 Warden v. Hayden, 387 U. S. 294 (1967).
4 See Jones v. United States, 357 U. S. 493, 499 (1958); Warden 

v. Hayden, 387 U. S. 294, 311 (1967) (concurring opinion).
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before the magistrate to justify his issuance of a search 
warrant. While I do not subscribe to the criticism of 
the majority expressed by my Brother Black  in dissent, 
I believe—with all respect—that the majority is in error 
in holding that the affidavit supporting the warrant in 
this case is constitutionally inadequate.

The affidavit is unusually long and detailed. In fact, 
it recites so many minute and detailed facts developed 
in the course of the investigation of Spinelli that its sub-
stance is somewhat obscured. It is paradoxical that this 
very fullness of the affidavit may be the source of the 
constitutional infirmity that the majority finds. Stated 
in language more direct and less circumstantial than that 
used by the FBI agent who executed the affidavit, it 
sets forth that the FBI has been informed that Spinelli 
is accepting wagers by means of telephones numbered 
WY 4-0029 and WY 4-0136; that Spinelli is known to 
the affiant agent and to law enforcement agencies as 
a bookmaker; that telephones numbered WY 4-0029 and 
WY 4-0136 are located in a certain apartment; that 
Spinelli was placed under surveillance and his observed 
movements were such as to show his use of that 
apartment and to indicate that he frequented the apart-
ment on a regular basis.

Aguilar v. Texas, 378 U. S. 108 (1964), holds that 
the reference in an affidavit to information described 
only as received from “a confidential reliable informant,” 
standing alone, is not an adequate basis for issuance of a 
search warrant. The majority agrees that the “FBI affi-
davit in the present case is more ample than that in 
Aguilar,” but concludes that it is nevertheless constitu-
tionally inadequate. The majority states that the pres-
ent affidavit fails to meet the “two-pronged test” of 
Aguilar because (a) it does not set forth the basis for the 
assertion that the informer is “reliable” and (b) it fails 
to state the “underlying circumstances” upon which the 
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informant based his conclusion that Spinelli was engaged 
in bookmaking.

The majority acknowledges, however, that its refer-
ence to a “two-pronged test” should not be understood 
as meaning that an affidavit deficient in these respects is 
necessarily inadequate to support a search warrant. 
Other facts and circumstances may be attested which 
will supply the evidence of probable cause needed to 
support the search warrant. On this general statement 
we are agreed. Our difference is that I believe such facts 
and circumstances are present in this case, and the 
majority arrives at the opposite conclusion.

Aguilar expressly recognized that if, in that case, the 
affidavit’s conclusory report of the informant’s story had 
been supplemented by “the fact and results of ... a sur-
veillance . . . this would, of course, present an entirely 
different case.” 378 U. S., at 109, n. 1. In the present 
case, as I view it, the affidavit showed not only relevant 
surveillance, entitled to some probative weight for pur-
poses of the issuance of a search warrant, but also addi-
tional, specific facts of significance and adequate reli-
ability: that Spinelli was using two telephone numbers, 
identified by an “informant” as being used for book-
making, in his illegal operations; that these telephones 
were in an identified apartment; and that Spinelli, 
a known bookmaker,5 6 frequented the apartment. Cer-
tainly, this is enough.

A policeman’s affidavit should not be judged as an 
entry in an essay contest. It is not “abracadabra.”G

5 Although Spinelli’s reputation standing alone would not, of 
course, justify the search, this Court has held that such a reputation 
may make the informer’s report “much less subject to scepticism 
than would be such a charge against one without such a history.” 
Jones v. United States, 362 U. S. 257, 271 (1960).

6 See Time, Inc. v. Hill, 385 U. S. 374, 418 (1967) (dissent) 
(relating to jury instructions).
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As the majority recognizes, a policeman’s affidavit is 
entitled to common-sense evaluation. So viewed, I con-
clude that the judgment of the Court of Appeals for the 
Eighth Circuit should be affirmed.

Mr . Just ice  Stew art , dissenting.
For substantially the reasons stated by my Brothers 

Black  and Fortas , I believe the warrant in this case was 
supported by a sufficient showing of probable cause. I 
would therefore affirm the judgment.
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PRESBYTERIAN CHURCH IN THE UNITED 
STATES et  al . v. MARY ELIZABETH 

BLUE HULL MEMORIAL PRES-
BYTERIAN CHURCH ET AL.

CERTIORARI TO THE SUPREME COURT OF GEORGIA.

No. 71. Argued December 9-10, 1968.—Decided January 27, 1969.

Respondents, two local churches, voted to withdraw from petitioner 
general church with which they had had a doctrinal dispute and 
to reconstitute themselves as an autonomous religious organization. 
A church tribunal proceeded to take over respondents’ property 
on behalf of the general church. Respondents, without appealing 
to higher church tribunals, sued in the Georgia state court to 
enjoin the general church from trespassing on the disputed prop-
erty. The general church moved to dismiss and cross-claimed 
for injunctive relief on the ground that civil courts had no power 
to determine whether the general church had departed from its 
tenets of faith and practice. The motion to dismiss was denied 
and the case was submitted to the jury on the theory that Georgia 
law implies a trust of local church property for the benefit of the 
general church on condition that the general church adhere to 
doctrinal tenets existing at the time of affiliation by the local 
churches. The jury, having been instructed to determine whether 
the general church’s actions were a substantial abandonment of 
its original doctrines, returned a verdict for respondents; the 
trial judge issued an injunction against the general church; and 
the Georgia Supreme Court affirmed. Held: Civil courts cannot, 
consistently with First Amendment principles, determine ecclesi-
astical questions in resolving property disputes; and since the 
departure-from-doctrine element of Georgia’s implied trust theory 
requires civil courts to weigh the significance and meaning of 
religious doctrines, it can play no role in judicial proceedings. 
Pp. 445-452.

224 Ga. 61, 159 S. E. 2d 690, reversed and remanded.

Charles L. Gowen argued the cause for petitioners. 
With him on the brief were Robert B. Troutman and 
Frank S. Cheatham, Jr.
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Owen H. Page argued the cause for respondents and 
filed a brief for respondents Eastern Heights Presby-
terian Church et al. Richard T. Cowan, Frank B. 
Zeigler, and James Edward McAleer filed a brief for 
respondent Mary Elizabeth Blue Hull Memorial Pres-
byterian Church.

Briefs of amici curiae, urging reversal, were filed by 
George Wilson McKeag for Thompson, Stated Clerk of 
the General Assembly of the United Presbyterian Church 
in the United States et al., and by Jackson A. Dykman 
and Harry G. Hill, Jr., for the Right Rev. John E. Hines, 
Presiding Bishop of the Protestant Episcopal Church in 
the United States.

Briefs of amici curiae, urging affirmance, were filed 
by William J. McLeod, Jr., and W. J. Williamson, pro se, 
for Williamson, Secretary of Concerned Presbyterians, 
Inc., and by Alfred J. Schweppe for Laurelhurst United 
Presbyterian Church, Inc., et al.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

This is a church property dispute which arose when 
two local churches withdrew from a hierarchical general 
church organization. Under Georgia law the right to 
the property previously used by the local churches was 
made to turn on a civil court jury decision as to whether 
the general church abandoned or departed from the 
tenets of faith and practice it held at the time the local 
churches affiliated with it. The question presented is 
whether the restraints of the First Amendment, as applied 
to the States through the Fourteenth Amendment, per-
mit a civil court to award church property on the basis 
of the interpretation and significance the civil court 
assigns to aspects of church doctrine.

Petitioner, Presbyterian Church in the United States, 
is an association of local Presbyterian churches governed
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by a hierarchical structure of tribunals which consists 
of, in ascending order, (1) the Church Session, composed 
of the elders of the local church; (2) the Presbytery, 
composed of several churches in a geographical area; 
(3) the Synod, generally composed of all Presbyteries 
within a State; and (4) the General Assembly, the 
highest governing body.

A dispute arose between petitioner, the general church, 
and two local churches in Savannah, Georgia—the re-
spondents, Hull Memorial Presbyterian Church and East-
ern Heights Presbyterian Church—over control of the 
properties used until then by the local churches. In 
1966, the membership of the local churches, in the belief 
that certain actions and pronouncements of the general 
church were violations of that organization’s constitution 
and departures from the doctrine and practice in force at 
the time of affiliation,1 voted to withdraw from the 
general church and to reconstitute the local churches as 
an autonomous Presbyterian organization. The min-
isters of the two churches renounced the general church’s

1 The opinion of the Supreme Court of Georgia summarizes the 
claimed violations and departures from petitioner’s original tenets 
of faith and practice as including the following: “ordaining of women 
as ministers and ruling elders, making pronouncements and recom-
mendations concerning civil, economic, social and political matters, 
giving support to the removal of Bible reading and prayers by 
children in the public schools, adopting certain Sunday School lit-
erature and teaching neo-orthodoxy alien to the Confession of Faith 
and Catechisms, as originally adopted by the general church, and 
causing all members to remain in the National Council of Churches 
of Christ and willingly accepting its leadership which advocated 
named practices, such as the subverting of parental authority, civil 
disobedience and intermeddling in civil affairs”; also “that the gen-
eral church has . . . made pronouncements in matters involving 
international issues such as the Vietnam conflict and has disseminated 
publications denying the Holy Trinity and violating the moral and 
ethical standards of the faith.” 224 Ga. 61, 62-63, 159 S. E. 2d 690, 
692 (1968).
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jurisdiction and authority over them, as did all but two 
of the ruling elders. In response, the general church, 
through the Presbytery of Savannah, established an Ad-
ministrative Commission to seek a conciliation. The dis-
sident local churchmen remained steadfast; consequently, 
the Commission acknowledged the withdrawal of the 
local leadership and proceeded to take over the local 
churches’ property on behalf of the general church until 
new local leadership could be appointed.

The local churchmen made no effort to appeal the 
Commission’s action to higher church tribunals—the 
Synod of Georgia or the General Assembly. Instead, 
the churches filed separate suits in the Superior Court 
of Chatham County to enjoin the general church from 
trespassing on the disputed property, title to which was 
in the local churches. The cases were consolidated for 
trial. The general church moved to dismiss the actions 
and cross-claimed for injunctive relief in its own behalf 
on the ground that civil courts were without power to 
determine whether the general church had departed from 
its tenets of faith and practice. The motion to dismiss 
was denied, and the case was submitted to the jury on 
the theory that Georgia law implies a trust of local church 
property for the benefit of the general church on the 
sole condition that the general church adhere to its 
tenets of faith and practice existing at the time of affilia-
tion by the local churches.2 Thus, the jury was instructed 
to determine whether the actions of the general church 
“amount to a fundamental or substantial abandonment 
of the original tenets and doctrines of the [general

2 This theory derives from principles fashioned by English courts. 
See, e. g., Craigdallie v. Aikman, 1 Dow 1, 3 Eng. Rep. 601 (H. L. 
1813) (Scot.); Attorney General ex rel. Mander v. Pearson, 3 Mer. 
353, 36 Eng. Rep. 135 (Ch. 1817). For the subsequent development 
of the implied trust theory in English courts, see Note, Judicial Inter-
vention in Disputes Over the Use of Church Property, 75 Harv. 
L. Rev. 1142, 1148-1149 (1962).
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church], so that the new tenets and doctrines are utterly 
variant from the purposes for which the [general church] 
was founded.” The jury returned a verdict for the 
local churches, and the trial judge thereupon declared 
that the implied trust had terminated and enjoined the 
general church from interfering with the use of the 
property in question. The Supreme Court of Georgia 
affirmed, 224 Ga. 61, 159 S. E. 2d 690 (1968). We 
granted certiorari to consider the First Amendment 
questions raised.3 392 U. S. 903 (1968). We reverse.

3 We reject the contention of respondent local churches that no 
First Amendment issues were raised or decided in the state courts. 
Petitioner’s answer and cross-claim in each case included an express 
allegation that the action of respondents in appropriating the church 
property to their use was “in violation of the laws of Georgia, the 
United States oj America, and the Southern Presbyterian Church.” 
(Italics supplied.) At trial, petitioners’ counsel objected to the ad-
mission of all testimony “pertaining to [the] alleged deviation from 
the faith and practice of the Presbyterian Church in the United 
States” because that question was “exclusively within the right of the 
Presbyterian Church in the United States through its proper judicial 
body to determine.” On appeal, petitioners again contended “that 
questions of an ecclesiastical nature concerning whether or not a 
church has abandoned its tenents [sic] and doctrines, or some of 
them, are exclusively within the jurisdiction of the church courts and 
should not be submitted to a jury for determination as this would 
destroy the doctrine of separation of church and state.” Petitioners 
thus clearly raised claims under the First Amendment as applied to 
the States by the Fourteenth Amendment. Kedrofj v. St. Nicholas 
Cathedral, 344 U. S. 94, 116, 119 (1952). The Georgia Supreme 
Court considered and decided these claims. “In considering this 
contention [that the petitions raise ecclesiastical questions which are 
exclusively within the jurisdiction of the church, not of civil courts, 
and therefore that respondents could not maintain their action],” the 
court said, “we are mindful that The traditional American doctrine 
of freedom of religion and separation of church and state carries with 
it freedom of the church from having its doctrines or beliefs defined, 
interpreted, or censored by civil courts.’ ” 224 Ga., at 68, 159 S. E. 
2d, at 695. The court concluded, however, that the trial court did not 
violate the doctrine. Citing Georgia Code Ann. § 22-408, which pro-
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It is of course true that the State has a legitimate in-
terest in resolving property disputes, and that a civil 
court is a proper forum for that resolution. Special 
problems arise, however, when these disputes implicate 
controversies over church doctrine and practice. The 
approach of this Court in such cases was originally de-
veloped in Watson v. Jones, 13 Wall. 679 (1872), a pre- 
Erie R. Co. v. Tompkins diversity decision decided before 
the application of the First Amendment to the States but 
nonetheless informed by First Amendment considera-
tions.* 4 There, as here, civil courts were asked to resolve 
a property dispute between a national Presbyterian orga-
nization and local churches of that organization. There, 
as here, the disputes arose out of a controversy over 
church doctrine. There, as here, the Court was asked 
to decree the termination of an implied trust because of 
departures from doctrine by the national organization. 
The Watson Court refused, pointing out that it was 
wholly inconsistent with the American concept of the re-

vides: “Courts are reluctant to interpose in questions affecting the 
management of the temporalities of a church; but when property is 
devoted to a specific doctrine or purpose, the courts will prevent it 
from being diverted from the trust,” the court held that “a trust [in 
favor of the general church] is conditioned upon the general church’s 
adherence to its tenets of faith and practice existing when the local 
church affiliated with it and ... an abandonment of, or departure 
from, such tenets is a diversion from the trust, which the civil courts 
will prevent.” 224 Ga., at 68, 159 S. E. 2d, at 695.

4 “Watson v. Jones, although it contains a reference to the relations 
of church and state under our system of laws, was decided without 
depending upon prohibition of state interference with the free ex-
ercise of religion. It was decided in 1871 [sic], before judicial recog-
nition of the coercive power of the Fourteenth Amendment to protect 
the limitations of the First Amendment against state action. It long 
antedated the 1938 decisions of Erie R. Co. v. Tompkins and Ruhlin 
v. New York Life Ins. Co., 304 U. S. 64 and 202, and, therefore, even 
though federal jurisdiction in the case depended solely on diversity, 
the holding was based on general law rather than Kentucky law.” 
Kedroff v. St. Nicholas Cathedral, 344 U. S. 94, 115-116 (1952).
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lationship between church and state to permit civil courts 
to determine ecclesiastical questions. In language which 
has a clear constitutional ring, the Court said

“In this country the full and free right to enter-
tain any religious belief, to practice any religious 
principle, and to teach any religious doctrine which 
does not violate the laws of morality and property, 
and which does not infringe personal rights, is con-
ceded to all. The law knows no heresy, and is com-
mitted to the support of no dogma, the establishment 
of no sect. . . . All who unite themselves to such a 
body [the general church] do so with an implied con-
sent to [its] government, and are bound to sub-
mit to it. But it would be a vain consent and 
would lead to the total subversion of such religious 
bodies, if any one aggrieved by one of their decisions 
could appeal to the secular courts and have them 
[sic] reversed. It is of the essence of these religious 
unions, and of their right to establish tribunals for 
the decision of questions arising among themselves, 
that those decisions should be binding in all cases of 
ecclesiastical cognizance, subject only to such ap-
peals as the organism itself provides for.” 13 Wall., 
at 728-729.5

5 Accord, see, e. g., decisions involving Presbyterian churches, 
Trustees of Pencader Presbyterian Church v. Gibson, 26 Del. Ch. 
375, 22 A. 2d 782 (1941); Bramlett v. Young, 229 S. C. 519, 93 S. E. 
2d 873 (1956); St. John’s Presbytery v. Central Presbyterian Church 
of St. Petersburg, 102 So. 2d 714 (Fla. 1958); see also Northside 
Bible Church v. Goodson, 387 F. 2d 534 (C. A. 5th Cir. 1967). See 
generally for an examination of the development and growth of the 
rules for settling church property disputes, Note, Judicial Interven-
tion in Disputes Over the Use of Church Property, 75 Harv. L. Rev. 
1142 (1962); 54 Ya. L. Rev. 1451 (1968); Duesenberg, Jurisdiction 
of Civil Courts Over Religious Issues, 20 Ohio St. L. J. 508 (1959) ; 
Comment, Judicial Intervention in Church Property Disputes— 
Some Constitutional Considerations, 74 Yale L. J. 1113 (1965).
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The logic of this language leaves the civil courts no 
role in determining ecclesiastical questions in the process 
of resolving property disputes.

Later cases, however, also decided on nonconstitutional 
grounds, recognized that there might be some circum-
stances in which marginal civil court review of ecclesi-
astical determinations would be appropriate.6 The scope 
of this review was delineated in Gonzalez v. Archbishop, 
280 U. S. 1 (1929). There, Gonzalez claimed the right 
to be appointed to a chaplaincy in the Roman Catholic 
Church under a will which provided that a member of 
his family receive that appointment. The Roman Cath-
olic Archbishop of Manila, Philippine Islands, refused 
to appoint Gonzalez on the ground that he did not satisfy 
the qualifications established by Canon Law for that 
office. Gonzalez brought suit in the Court of First In-
stance of Manila for a judgment directing the Arch-
bishop, among other things, to appoint him chaplain. 
The trial court entered such an order, but the Supreme 
Court of the Philippine Islands reversed and “absolved 
the Archbishop from the complaint.” This Court af-
firmed. Mr. Justice Brandeis, speaking for the Court, 
defined the civil court role in the following words: “In 
the absence of fraud, collusion, or arbitrariness, the deci-
sions of the proper church tribunals on matters purely 
ecclesiastical, although affecting civil rights, are accepted 
in litigation before the secular courts as conclusive, 
because the parties in interest made them so by contract 
or otherwise.” 280 U. S., at 16.

In Kedrofj v. St. Nicholas Cathedral, 344 U. S. 94 
(1952), the Court converted the principle of Watson as 
qualified by Gonzalez into a constitutional rule. Kedrofi 
grew out of a dispute between the Moscow-based general 
Russian Orthodox Church and the Russian Orthodox 

G See, e. g., Bouldin v. Alexander, 15 Wall. 131 (1872); Brundage 
v. Deardorj, 55 F. 839 (C. C. N. D. Ohio 1893).
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churches located in North America over an appointment 
to St. Nicholas Cathedral in New York City. The North 
American churches declared their independence from the 
general church, and the New York Legislature enacted 
a statute recognizing their administrative autonomy. 
The New York courts sustained the constitutionality 
of the statute and held that the North American churches’ 
elected hierarch had the right to use the cathedral. 
This Court reversed, finding that the Moscow church 
had not acknowledged the schism, and holding the stat-
ute unconstitutional. The Court said, 344 U. S., at 116:

“The opinion [in Watson v. Jones] radiates . . . 
a spirit of freedom for religious organizations, an in-
dependence from secular control or manipulation— 
in short, power to decide for themselves, free from 
state interference, matters of church government 
as well as those of faith and doctrine. Freedom to 
select the clergy, where no improper methods of 
choice are proven, we think, must now be said to 
have federal constitutional protection as a part of the 
free exercise of religion against state interference.” 
(Italics supplied.)

And, speaking of the New York statute, the Court said 
further, id., at 119:

“By fiat it displaces one church administrator with 
another. It passes the control of matters strictly 
ecclesiastical from one church authority to another. 
It thus intrudes for the benefit of one segment of a 
church the power of the state into the forbidden 
area of religious freedom contrary to the principles 
of the First Amendment.” (Italics supplied.)

This holding invalidating legislative action was extended 
to judicial action in Kreshik v. St. Nicholas Cathedral, 
363 U. S. 190 (1960), where the Court held that the con-
stitutional guarantees of religious liberty required the
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reversal of a judgment of the New York courts which 
transferred control of St. Nicholas Cathedral from the 
central governing authority of the Russian Orthodox 
Church to the independent Russian Church of America.

Thus, the First Amendment severely circumscribes the 
role that civil courts may play in resolving church prop-
erty disputes. It is obvious, however, that not every 
civil court decision as to property claimed by a religious 
organization jeopardizes values protected by the First 
Amendment. Civil courts do not inhibit free exercise 
of religion merely by opening their doors to disputes in-
volving church property. And there are neutral prin-
ciples of law, developed for use in all property disputes, 
which can be applied without “establishing” churches to 
which property is awarded. But First Amendment val-
ues are plainly jeopardized when church property litiga-
tion is made to turn on the resolution by civil courts of 
controversies over religious doctrine and practice. If 
civil courts undertake to resolve such controversies in 
order to adjudicate the property dispute, the hazards are 
ever present of inhibiting the free development of re-
ligious doctrine and of implicating secular interests in 
matters of purely ecclesiastical concern. Because of 
these hazards, the First Amendment enjoins the employ-
ment of organs of government for essentially religious 
purposes, Abington School District v. Schempp, 374 U. S. 
203 (1963): the Amendment therefore commands civil 
courts to decide church property disputes without resolv-
ing underlying controversies over religious doctrine. 
Hence, States, religious organizations, and individuals 
must structure relationships involving church property 
so as not to require the civil courts to resolve ecclesi-
astical questions.

The Georgia courts have violated the command of the 
First Amendment. The departure-from-doctrine ele-
ment of the implied trust theory which they applied
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requires the civil judiciary to determine whether actions 
of the general church constitute such a “substantial 
departure” from the tenets of faith and practice exist-
ing at the time of the local churches’ affiliation that 
the trust in favor of the general church must be declared 
to have terminated. This determination has two parts. 
The civil court must first decide whether the challenged 
actions of the general church depart substantially from 
prior doctrine. In reaching such a decision, the court 
must of necessity make its own interpretation of the 
meaning of church doctrines. If the court should de-
cide that a substantial departure has occurred, it must 
then go on to determine whether the issue on which 
the general church has departed holds a place of such 
importance in the traditional theology as to require that 
the trust be terminated. A civil court can make this de-
termination only after assessing the relative significance 
to the religion of the tenets from which departure was 
found. Thus, the departure-from-doctrine element of 
the Georgia implied trust theory requires the civil court 
to determine matters at the very core of a religion—the 
interpretation of particular church doctrines and the 
importance of those doctrines to the religion. Plainly, 
the First Amendment forbids civil courts from playing 
such a role.

Since the Georgia courts on remand may undertake to 
determine whether petitioner is entitled to relief on its 
cross-claims, we find it appropriate to remark that the 
departure-from-doctrine element of Georgia’s implied 
trust theory can play no role in any future judicial pro-
ceedings. The departure-from-doctrine approach is not 
susceptible of the marginal judicial involvement contem-
plated in Gonzalez.7 Gonzalez’ rights under a will

7 We have no occasion in this case to define or discuss the precise 
limits of review for “fraud, collusion, or arbitrariness” within the 
meaning of Gonzalez.
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turned on a church decision, the Archbishop’s, as to 
church law, the qualifications for the chaplaincy. It was 
the archbishopric, not the civil courts, which had the 
task of analyzing and interpreting church law in order to 
determine the validity of Gonzalez’ claim to a chaplaincy. 
Thus, the civil courts could adjudicate the rights under 
the will without interpreting or weighing church doctrine 
but simply by engaging in the narrowest kind of review 
of a specific church decision—i. e., whether that decision 
resulted from fraud, collusion, or arbitrariness. Such re-
view does not inject the civil courts into substantive 
ecclesiastical matters. In contrast, under Georgia’s de- 
parture-from-doctrine approach, it is not possible for 
the civil courts to play so limited a role. Under this 
approach, property rights do not turn on a church deci-
sion as to church doctrine. The standard of departure- 
from-doctrine, though it calls for resolution of ecclesi-
astical questions, is a creation of state, not church, law. 
Nothing in the record suggests that this state standard 
has been interpreted and applied in a decision of the 
general church. Any decisions which have been made 
by the general church about the local churches’ with-
drawal have at most a tangential relationship to the 
state-fashioned departure-from-doctrine standard. A de-
termination whether such decisions are fraudulent, collu-
sive, or arbitrary would therefore not answer the questions 
posed by the state standard. To reach those questions 
would require the civil courts to engage in the forbid-
den process of interpreting and weighing church doc-
trine. Even if the general church had attempted to 
apply the state standard, the civil courts could not review 
and enforce the church decision without violating the 
Constitution. The First Amendment prohibits a State 
from employing religious organizations as an arm of the 
civil judiciary to perform the function of interpreting and 
applying state standards. See Abington School District

320-583 0 - 69 - 37
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v. Schempp, supra. Thus, a civil court may no more 
review a church decision applying a state departure-from- 
doctrine standard than it may apply that standard itself.

The judgment of the Supreme Court of Georgia is 
reversed, and the case is remanded for further proceed-
ings not inconsistent with this opinion.

It is so ordered.

Mr. Justic e Harlan , concurring.
I am in entire agreement with the Court’s rejection 

of the "departure-from-doctrine" approach taken by the 
Georgia courts, as that approach necessarily requires 
the civilian courts to weigh the significance and the 
meaning of disputed religious doctrine. I do not, how-
ever, read the Court’s opinion to go further to hold that 
the Fourteenth Amendment forbids civilian courts from 
enforcing a deed or will which expressly and clearly lays 
down conditions limiting a religious organization’s use of 
the property which is granted. If, for example, the donor 
expressly gives his church some money on the condi-
tion that the church never ordain a woman as a minister 
or elder, see ante, at 442, n. 1, or never amend certain 
specified articles of the Confession of Faith, he is en-
titled to his money back if the condition is not fulfilled 
In such a case, the church should not be permitted to 
keep the property simply because church authorities 
have determined that the doctrinal innovation is justi-
fied by the faith’s basic principles. Cf. Watson v. Jones, 
13 Wall. 679, 722-724 (1872).

On this understanding, I join the Court’s opinion.
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SECURITIES AND EXCHANGE COMMISSION v. 
NATIONAL SECURITIES, INC., et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 41. Argued November 18-19, 1968.—Decided January 27, 1969.

The Securities and Exchange Commission (SEC) brought suit 
against respondent National Securities and persons associated 
with it, alleging violations of § 10 (b) of the Securities Exchange 
Act and of SEC’s Rule 10b-5, arising out of misrepresentations 
and omissions of material facts in communications sent to share-
holders of Producers Life Insurance Co., in an attempt to secure 
approval of a merger between that company and an insurance 
firm controlled by National Securities. SEC’s request for tem-
porary relief was denied and thereafter Producers’ stockholders 
approved the merger and the Arizona Director of Insurance found 
the merger not “[i]nequitable to the stockholders of any domestic 
insurer,” and not otherwise “contrary to law,” as he was required 
to do under the state insurance laws. The merger was consum-
mated and the SEC then amended its complaint to seek additional 
relief, including unwinding the merger. The trial court dismissed 
the complaint, and the Court of Appeals affirmed on the basis 
that § 2 (b) of the McCarran-Ferguson Act barred relief. That 
section provides that “[n]o Act of Congress shall be construed 
to invalidate, impair, or supersede any law enacted by any State 
for the purpose of regulating the business of insurance . . . unless 
such Act specifically relates to the business of insurance . . . .” 
Held:

1. Arizona’s statutory regulation, insofar as it applies to the 
relationship between insurance companies and their shareholders, 
does not come within the scope of the McCarran-Ferguson Act 
and does not render the federal securities laws inapplicable. Pp. 
457-461.

(a) The Act did not purport to make the States supreme in 
regulating all the activities of insurance companies, but was 
concerned with laws regulating the business of insurance and 
focused on the insurance company-policyholder relationship. Pp. 
459-460.



454 OCTOBER TERM, 1968.

Opinion of the Court. 393 U. S.

(b) Arizona is attempting here to regulate the company-
stockholder relationship, which is securities regulation and not 
within the purview of the Act. P. 460.

(c) State regulation of insurance company securities does not 
pre-empt federal regulation. P. 461.

2. The Act does not bar the remedies, including return to the 
statics quo ante, which the SEC is seeking, as the complaint is 
based on fraudulent misrepresentations and not on the illegality 
of the merger; any “impairment” of the state insurance laws is 
very indirect; and the paramount federal interest in protecting 
shareholders is perfectly compatible with the paramount state 
interest in protecting policyholders. Pp. 461-464.

3. The deception alleged here has affected stockholders’ decisions 
in a way not unlike that involved in a typical cash sale or share 
exchange, and in light of the broad antifraud purposes of § 10 (b) 
of the Securities Exchange Act and SEC Rule 10b-5, which apply 
“in connection with the purchase or sale of any security,” ex-
changes by Producers’ shareholders of their old stock for shares 
in the new company are “purchases” within the meaning of that 
statutory language. Pp. 465-468.

4. The fact that § 14 of the Securities Exchange Act and the 
rules issued thereunder, which apply to proxy situations, may 
overlap the coverage of § 10 (b) and Rule 10b-5, does not bar 
the application of Rule 10b-5 which is concerned with misrepre-
sentations in the purchase and sale of any security and includes 
misstatements in proxy materials. Pp. 468-469.

387 F. 2d 25, reversed and remanded.

Solicitor General Griswold argued the cause for peti-
tioner. With him on the briefs were Lawrence G. 
Wallace, Philip A. Loomis, Jr., David Ferber, Edward B. 
Wagner, and Frank N. Fleischer.

John P. Frank argued the cause for respondents. 
With him on the brief was A. Gordon Olsen.

Mr . Justi ce  Marshall  delivered the opinion of the 
Court.

This case raises some complex questions about the 
Securities and Exchange Commission’s power to regulate
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the activities of insurance companies and of persons 
engaged in the insurance business. The Commission 
originally brought suit in the United States District 
Court for the District of Arizona, pursuant to § 21 (e) 
of the Securities Exchange Act of 1934, 48 Stat. 900, as 
amended, 15 U. S. C. § 78u (e). It alleged violations 
of § 10 (b) of the Act, 48 Stat. 891, 15 U. S. C. § 78j (b), 
and of the Commission’s Rule 10b-5, 17 CFR § 240.10b-5 
(1968). According to the amended complaint, National 
Securities and various persons associated with it had con-
trived a fraudulent scheme centering on a contemplated 
merger between National Life & Casualty Insurance 
Co. (National Life), a firm controlled by National Se-
curities, and Producers Life Insurance Co. (Producers). 
The details of the alleged scheme are not important here. 
The Commission contended that National Securities 
purchased a controlling interest in Producers, partly 
from Producers’ directors and partly in the form of 
treasury stock held by Producers. After taking control 
of Producers’ board, respondents sought to obtain 
shareholder approval of the merger by sending communi-
cations to Producers’ 14,000 stockholders. These com-
munications, according to the Commission, contained 
misrepresentations of material facts and omitted to state 
material facts necessary to make the statements which 
were made not misleading. Among other things, re-
spondents allegedly failed to disclose their plan for 
the surviving company to assume certain obligations 
which National Securities had undertaken as part of the 
consideration for its purchases of Producers’ stock. In 
plain language, Producers’ shareholders were not told that 
they were going to pay part of the cost of National 
Securities’ acquisition of control in their company.

The Commission was denied temporary relief, and 
shortly thereafter Producers’ shareholders and the Ari-
zona Director of Insurance approved the merger. The 
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two companies were formally consolidated into National 
Producers Life Insurance Co. on July 9, 1965. There-
after, the Commission amended its complaint to seek 
additional relief; the previously sought injunction for-
bidding further violations of Rule 10b-5 was to be sup-
plemented by court orders unwinding the merger and 
returning the situation to the status quo ante, requiring 
respondents to make an accounting of their unlawful 
gains, and readjusting the equities of the various re-
spondents in whatever companies survived the decree. 
The Commission also requested whatever further relief 
the court might deem just, equitable, and necessary. Re-
spondents moved for judgment on the pleadings, and the 
trial court dismissed the complaint for failure to state a 
claim upon which relief could be granted. The court 
ruled that the relief requested was either barred by 
§2 (b) of the McCarran-Ferguson Act, 59 Stat. 34 (1945), 
as amended, 15 U. S. C. § 1012 (b),1 or was beyond the 
scope of § 21 (e) of the Securities Exchange Act. 252 
F. Supp. 623 (1966). The Ninth Circuit affirmed, rely-
ing on the McCarran-Ferguson Act. 387 F. 2d 25 (1967). 
Upon application by the Commission, we granted certi-
orari because of the importance of the questions raised 
to the administration of the securities laws. 390 U. S. 
1023 (1968).

1 “No Act of Congress shall be construed to invalidate, impair, 
or supersede any law enacted by any State for the purpose of reg-
ulating the business of insurance, or which imposes a fee or tax 
upon such business, unless such Act specifically relates to the busi-
ness of insurance: Provided, That after June 30, 1948, the Act of 
July 2, 1890, as amended, known as the Sherman Act, and the Act 
of October 15, 1914, as amended, known as the Clayton Act, and 
the Act of September 26, 1914, known as the Federal Trade Com-
mission Act, as amended, shall be applicable to the business of 
insurance to the extent that such business is not regulated by 
State law.”
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I.
Insofar as it is relevant to this case, § 2 (b) of the 

McCarran-Ferguson Act provides that “[n]o Act of 
Congress shall be construed to invalidate, impair, or 
supersede any law enacted by any State for the purpose 
of regulating the business of insurance . . . unless such 
Act specifically relates to the business of insurance . . . .” 
Respondents contend that this Act bars the present suit 
since the Arizona Director of Insurance found that the 
merger was not “[iInequitable to the stockholders of 
any domestic insurer” and not otherwise “contrary to 
law,” as he was required to do under the state insurance 
laws. Ariz. Rev. Stat. Ann. § 20-731 (Supp. 1969). If 
the Securities Exchange Act were applied, respondents 
argue, these laws would be “superseded.” The SEC sees 
no conflict between state and federal law; it contends 
that the applicable Arizona statutes did not give the 
State Insurance Director the power to determine whether 
respondents had made full disclosure in connection with 
the solicitation of proxies.2 Although respondents dis-
agree, we do not find it necessary to inquire into this 
state-law dispute. The first question posed by this case 
is whether the relevant Arizona statute is a “law en-
acted ... for the purpose of regulating the business 
of insurance” within the meaning of the McCarran- 
Ferguson Act. Even accepting respondents’ view of Ari-
zona law, we do not believe that a state statute aimed 
at protecting the interests of those who own stock in 
insurance companies comes within the sweep of the 
McCarran-Ferguson Act. Such a statute is not a state 
attempt to regulate “the business of insurance,” as that 
phrase was used in the Act.

2 In 1966 Arizona law was amended to give him this power. See 
Ariz. Rev. Stat. Ann. §20-143 (Supp. 1969). This statute was 
passed in response to the 1964 amendments to the Securities 
Exchange Act. Pub. L. 88-467, 78 Stat. 565.
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The McCarran-Ferguson Act was passed in reaction to 
this Court’s decision in United, States v. South-Eastern 
Underwriters Assn., 322 U. S. 533 (1944). Prior to that 
decision, it had been assumed, in the language of the 
leading case, that “[i]ssuing a policy of insurance is 
not a transaction of commerce.” Paul v. Virginia, 
8 Wall. 168, 183 (1869). Consequently, regulation of 
insurance transactions was thought to rest exclusively 
with the States. In South-Eastern Underwriters, this 
Court held that insurance transactions were subject 
to federal regulation under the Commerce Clause, and 
that the antitrust laws, in particular, were applicable 
to them. Congress reacted quickly. Even before the 
opinion was announced, the House had passed a bill 
exempting the insurance industry from the antitrust 
laws. 90 Cong. Rec. 6565 (1944). Objection in the 
Senate killed the bill, 90 Cong. Rec. 8054 (1944), but 
Congress clearly remained concerned about the inroads 
the Court’s decision might make on the tradition of 
state regulation of insurance. The McCarran-Ferguson 
Act was the product of this concern. Its purpose was 
stated quite clearly in its first section; Congress de-
clared that “the continued regulation and taxation by 
the several States of the business of insurance is in the 
public interest.” 59 Stat. 33 (1945), 15 U. S. C. § 1011. 
As this Court said shortly afterward, “[o]bviously Con-
gress’ purpose was broadly to give support to the exist-
ing and future state systems for regulating and taxing 
the business of insurance.” Prudential Insurance Co. 
v. Benjamin, 328 U. S. 408, 429 (1946).

The question here is whether state laws aimed at pro-
tecting the interests of those who own securities in in-
surance companies are the type of laws referred to 
in the 1945 enactment. The legislative history of the 
McCarran-Ferguson Act offers no real assistance. Con-
gress was mainly concerned with the relationship be-
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tween insurance ratemaking and the antitrust laws, and 
with the power of the States to tax insurance companies. 
See, e. g., 91 Cong. Rec. 1087-1088 (remarks of Con-
gressmen Hancock and Celler). The debates centered 
on these issues, and the Committee reports shed little 
light on the meaning of the words “business of insur-
ance.” See S. Rep. No. 20, 79th Cong., 1st Sess. (1945) ; 
H. R. Rep. No. 143, 79th Cong., 1st Sess. (1945). In 
context, however, it is relatively clear what problems 
Congress was dealing with. Under the regime of Paul 
v. Virginia, supra, States had a free hand in regulating 
the dealings between insurers and their policyholders. 
Their negotiations, and the contract which resulted, 
were not considered commerce and were, therefore, left 
to state regulation. The South-Eastern Underwriters 
decision threatened the continued supremacy of the 
States in this area. The McCarran-Ferguson Act was 
an attempt to turn back the clock, to assure that the 
activities of insurance companies in dealing with their 
policyholders would remain subject to state regulation. 
As the House Report makes clear, “[i]t [was] not the 
intention of Congress in the enactment of this legisla-
tion to clothe the States with any power to regulate or 
tax the business of insurance beyond that which they 
had been held to possess prior to the decision of the 
United States Supreme Court in the Southeastern Un-
derwriters Association case.” H. R. Rep. No. 143, 79th 
Cong., 1st Sess., 3 (1945).

Given this history, the language of the statute takes 
on a different coloration. The statute did not purport 
to make the States supreme in regulating all the activi-
ties of insurance companies; its language refers not to 
the persons or companies who are subject to state regula-
tion, but to laws “regulating the business of insurance.” 
Insurance companies may do many things which are 
subject to paramount federal regulation; only when they
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are engaged in the “business of insurance” does the 
statute apply. Certainly the fixing of rates is part of 
this business; that is what South-Eastern Underwriters 
was all about. The selling and advertising of policies, 
FTC v. National Casualty Co., 357 U. S. 560 (1958), 
and the licensing of companies and their agents, cf. 
Robertson v. California, 328 U. S. 440 (1946), are also 
within the scope of the statute. Congress was con-
cerned with the type of state regulation that centers 
around the contract of insurance, the transaction which 
Paul v. Virginia held was not “commerce.” The rela-
tionship between insurer and insured, the type of policy 
which could be issued, its reliability, interpretation, and 
enforcement—these were the core of the “business of 
insurance.” Undoubtedly, other activities of insurance 
companies relate so closely to their status as reliable 
insurers that they too must be placed in the same class. 
But whatever the exact scope of the statutory term, it 
is clear where the focus was—it was on the relation-
ship between the insurance company and the policy- 
holder. Statutes aimed at protecting or regulating this 
relationship, directly or indirectly, are laws regulating 
the “business of insurance.”

In this case, Arizona is concerning itself with a mark-
edly different set of problems. It is attempting to reg-
ulate not the “insurance” relationship, but the relation-
ship between a stockholder and the company in which 
he owns stock. This is not insurance regulation, but 
securities regulation. It is true that the state statute 
applies only to insurance companies. But mere mat-
ters of form need not detain us. The crucial point is 
that here the State has focused its attention on stock-
holder protection; it is not attempting to secure the in-
terests of those purchasing insurance policies. Such reg-
ulation is not within the scope of the McCarran-Ferguson 
Act.
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This reading of the Act is implicit in this Court’s past 
decisions. Less than two years ago the Court approved 
the application of the registration requirements of the 
Securities Act of 1933, § 5, 48 Stat. 77, 15 U. S. C. § 77e, 
to certain annuity contracts issued by insurance com-
panies. SEC v. United Benefit Life Insurance Co., 387 
U. S. 202 (1967). The Court explicitly rejected argu-
ments based on the McCarran-Ferguson Act in a similar 
case of slightly earlier vintage. SEC v. Variable Annuity 
Life Insurance Co., 359 U. S. 65, 67-68 (1959). Al-
though the securities laws contain a number of exemp-
tions relating to insurance and insurance companies,3 the 
Commission has traditionally regulated a number of 
activities related to insurance securities.4 Of course, 
under the securities laws state regulation may co-exist 
with that offered under the federal securities laws. See, 
e. g., Securities Act of 1933, § 18, 48 Stat. 85, 15 U. S. C. 
§ 77r; Securities Exchange Act of 1934, § 28 (a), 48 Stat. 
903, 15 U. S. C. § 78bb (a). But it has never been held 
that state regulation of insurance securities pre-empts 
federal regulation, on the theory that the federal securi-
ties laws would be “superseding” state laws regulating 
the “business of insurance.” The fact that Arizona pur-
ports to protect the interests of insurance company stock-
holders does not, therefore, by itself render the federal 
securities laws inapplicable.

II.
The fact remains, however, that the State of Arizona 

has approved a merger between two insurance companies

3 E. g., Securities Act of 1933, § 3 (a)(8), 48 Stat. 76, 15 U. S. C. 
§ 77c (a) (8); Securities Exchange Act of 1934, § 12 (g) (2) (G), 
added by Pub. L. 88-467, 78 Stat. 567 (1964), 15 U. S. C. § 781 (g) 
(2)(G).

4 The Commision lists a large number of examples of its activities 
in its brief. Brief for Petitioner 16-17.
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which, as a matter of remedies, the Securities and Ex-
change Commission seeks to unwind. Moreover, Arizona 
has approved the merger not only under its laws relating 
to insurance securities but also in its capacity as licensor 
of insurers within the State. The applicable statute 
requires the State Director of Insurance to find that the 
proposed merger would not “substantially reduce the 
security of and service to be rendered to policyholders” 
before he gives his approval. Ariz. Rev. Stat. Ann. § 20- 
731B 3 (Supp. 1969). This section of the statute clearly 
relates to the “business of insurance.” The question is, 
then, whether the McCarran-Ferguson Act bars a federal 
remedy which affects a matter subject to state insurance 
regulation. In the circumstances of this particular case, 
we do not think it does; without intimating any opinion 
about what remedies would be appropriate should a vio-
lation be found after a trial on the merits, we hold that 
the McCarran-Ferguson Act furnishes no reason for 
refusing the remedies the Commission is seeking.5

The Commission alleged that approval of the merger 
was obtained through the use of various fraudulent mis-
representations. It did not ask the trial court to pass 
directly upon a merger which the State Director of In-
surance had approved. No question of the legality or 
illegality of the merger, standing alone, was raised. The 
gravamen of the complaint was the misrepresentation, 
not the merger. The merger became relevant only inso-
far as it was necessary to attack it in order to undo the 
harm caused by the alleged deception. Presumably, full

5 Although the District Court held that some of the relief requested 
was beyond that properly allowable under § 21 (e) of the 1934 Act, 
48 Stat. 900, as amended, 15 U. S. C. § 78u (e), no such question has 
been argued by either party here. Accordingly, we express no 
opinion about the proper construction of that section. See Note, 
Ancillary Relief in SEC Injunction Suits for Violation of Rule 10b-5, 
79 Harv. L. Rev. 656 (1966).
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disclosure would have avoided the particular Rule 10b-5 
violations alleged in the complaint. Nevertheless, re-
spondents contend that any attempt to interfere with a 
merger approved by state insurance officials would “in-
validate, impair, or supersede” the state insurance laws 
made paramount by the McCarran-Ferguson Act. We 
cannot accept this overly broad restriction on federal 
power.

It is clear that any “impairment” in this case is a most 
indirect one. The Federal Government is attempting to 
protect security holders from fraudulent misrepresenta-
tions; Arizona, insofar as its activities are protected by 
the McCarran-Ferguson Act from the normal operations 
of the Supremacy Clause, is attempting to protect the 
interests of the policyholders. Arizona has not com-
manded something which the Federal Government seeks 
to prohibit. It has permitted respondents to consum-
mate the merger; it did not order them to do so. In this 
context, all the Securities and Exchange Commission is 
asking is that insurance companies speak the truth when 
talking to their shareholders. The paramount federal 
interest in protecting shareholders is in this situation 
perfectly compatible with the paramount state interest 
in protecting policyholders. And the remedy the Com-
mission seeks does not affect a matter predominantly of 
concern to policyholders alone; the merger is at least as 
important to those owning the companies’ stock as it is 
to those holding their policies. In these circumstances, 
we simply cannot see the conflict. Different questions 
would, of course, arise if the Federal Government were 
attempting to regulate in the sphere reserved primarily 
to the States by the McCarran-Ferguson Act. But that 
is not this case. In these circumstances, there is no 
reason to emasculate the securities laws by forbidding 
remedies which might prove to be essential. Cf. J. I. 
Case Co. v. Borak, 377 U. S. 426 (1964). On remand,
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the trial court may order a return to the status quo ante 
if it finds that course of action desirable, necessary, and 
otherwise lawful.

III.
Respondents argue that there are alternative grounds 

on which the lower courts’ action in granting judgment 
on the pleadings can be sustained. They contend that 
the complaint fails to allege a “purchase or sale” of 
securities within the meaning of § 10 (b) and the Com-
mission’s Rule 10b-5, and that in any case Rule 10b-5 
does not apply to misrepresentations in connection with 
the solicitation of proxies.6 Since this case is here in 
the context of an appeal from the pretrial dismissal of 
a complaint, a simple remand would leave the lower

6 Section 10 (b) of the Securities Exchange Act of 1934, 48 Stat. 
891, 15 U. S. C. § 78j (b), provides:

“It shall be unlawful for any person, directly or indirectly, by the 
use of any means or instrumentality of interstate commerce or of 
the mails, or of any facility of any national securities exchange—

“(b) To use or employ, in connection with the purchase or sale 
of any security registered on a national securities exchange or any 
security not so registered, any manipulative or deceptive device or 
contrivance in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in the public 
interest or for the protection of investors.”

Rule 10b-5, 17 CFR § 240.10b-5 (1968), provides:
“It shall be unlawful for any person, directly or indirectly, by the 

use of any means or instrumentality of interstate commerce, or of 
the mails or of any facility of any national securities exchange,

“(a) To employ any device, scheme, or artifice to defraud,
“(b) To make any untrue statement of a material fact or to 

omit to state a material fact necessary in order to make the state-
ments made, in the light of the circumstances under which they 
were made, not misleading, or

“(c) To engage in any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon any person, 

in connection with the purchase or sale of any security.”
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courts with nothing more on which to base a decision 
than the record presently before this Court. In addi-
tion, further delays in resolving this controversy might 
increase the difficulty of fashioning effective relief. Ac-
cordingly, we think it desirable to dispose of these two 
issues before remanding the case so that the trial court 
may go forward with further proceedings without undue 
delay.

Although § 10 (b) and Rule 10b-5 may well be the 
most litigated provisions in the federal securities laws, 
this is the first time this Court has found it neces-
sary to interpret them. We enter this virgin territory 
cautiously. The questions presented are narrow ones. 
They arise in an area where glib generalizations and 
unthinking abstractions are major occupational hazards. 
Accordingly, in deciding this particular case, remember-
ing what is not involved is as important as determining 
what is. With this in mind, we turn to respondents’ 
particular contentions.

Respondents argue that the complaint fails to allege 
any misstatements “in connection with the purchase or 
sale of any security,” as is required by both the statute 
and the rule. They rely upon the so-called “no-sale 
doctrine” presently set forth in the Commission’s Rule 
133 under the Securities Act of 1933, 17 CFR § 230.133 
(1968).7 That rule, promulgated under the Commis-
sion’s authority to define “accounting, technical, and trade 
terms” used in the 1933 Act, § 19 (a), 48 Stat. 85, as 
amended, 15 U. S. C. § 77s, sets forth various situations 
involving statutory mergers and other types of corporate 
reorganizations, and declares that no “sale” or “offer” 
shall be deemed to be involved. But whatever may 
be the validity or effect of this rule—and we intimate

7 For the history of this doctrine, see 1 L. Loss, Securities Regu-
lation 518-542 (1961).
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absolutely no opinion on these questions—it certainly 
does not determine the result here. The rule is spe-
cifically made applicable only to cases involving § 5 of 
the 1933 Act; this case arises under § 10 (b) of the 
1934 Act. Although the interdependence of the vari-
ous sections of the securities laws is certainly a relevant 
factor in any interpretation of the language Congress 
has chosen, ordinary rules of statutory construction still 
apply. The meaning of particular phrases must be de-
termined in context, SEC v. C. M. Joiner Leasing Corp., 
320 U. S. 344, 350-351 (1943). Congress itself has 
cautioned that the same words may take on a different 
coloration in different sections of the securities laws; 
both the 1933 and the 1934 Acts preface their lists of 
general definitions with the phrase “unless the con-
text otherwise requires.” 1933 Act, § 2, 48 Stat. 74, 
15 U. S. C. § 77b; 1934 Act, § 3, 48 Stat. 882, 15 U. S. C. 
§ 78c. We must therefore address ourselves to the mean-
ing of the words “purchase or sale” in the context of 
§ 10(b). Whatever these or similar words may mean 
in the numerous other contexts in which they appear 
in the securities laws, only this one narrow question is 
presented here.

Section 10 (b) and Rule 10b-5 together constitute one 
of the several broad antifraud provisions contained in 
the securities laws. In the context of this case, the 
Commission seeks to apply them to prevent the share-
holders of Producers from being defrauded as a result 
of misstatements made by respondents. For the stat-
ute and the rule to apply, the allegedly proscribed 
conduct must have been “in connection with the pur-
chase or sale of any security.” The relevant defini-
tional sections of the 1934 Act are for the most part 
unhelpful; they only declare generally that the terms 
“purchase” and “sale” shall include contracts to pur-
chase or sell. §§3(a)(13), (14), 48 Stat. 884, 15
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U. S. C. §§ 78c (a)(13), (14).8 Consequently, we must 
ask whether respondents’ alleged conduct is the type of 
fraudulent behavior which was meant to be forbidden by 
the statute and the rule.

According to the amended complaint, Producers’ 
shareholders were misled in various material respects 
prior to their approval of a merger. The deception 
furthered a scheme which resulted in their losing their 
status as shareholders in Producers and becoming share-
holders in a new company. Moreover, by voting in 
favor of the merger, each approving shareholder indi-
vidually lost any right under Arizona law to obtain an 
appraisal of his stock and payment for it in cash. Ariz. 
Rev. Stat. Ann. § 10-347 (1956). Whatever the terms 
“purchase” and “sale” may mean in other contexts, here 
an alleged deception has affected individual shareholders’ 
decisions in a way not at all unlike that involved in a 
typical cash sale or share exchange. The broad anti-
fraud purposes of the statute and the rule would clearly 
be furthered by their application to this type of sit-
uation. Therefore we conclude that Producers’ share-
holders “purchased” shares in the new company by 
exchanging them for their old stock.9 As the Court of 
Appeals for the Seventh Circuit has said, “This view 
does no violence to the statutory language, and is the 

8 These sections do indicate the breadth of the statutory terms 
by using the definitional word “include” and by including within 
the definitions contracts “to buy, purchase, or otherwise acquire” 
and “to sell or otherwise dispose of” securities.

9 This case presents none of the complications which may arise 
in determining who, if anyone, may bring private actions under 
§ 10 (b) and Rule 10b-5. Cf. J. I. Case Co. v. Borak, 377 U. S. 
426 (1964). This is a suit brought by the Commission; the terms 
“purchase” and “sale” are relevant only to the question of statutory 
coverage. Therefore there are no “standing” problems lurking in 
the case. Cf. Lowenfels, The Demise of the Birnbaum Doctrine: 
A New Era for Rule 10b-5, 54 Va. L. Rev. 268 (1968).

320-583 0 - 69 - 38
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present interpretation of the body which is responsible 
for the administration of the acts.” Dasho n . Susque-
hanna Corp., 380 F. 2d 262, 269 (opinion of Fairchild 
and Cummings, JJ.), cert, denied, sub nom. Bard v. 
Dasho, 389 U. S. 977 (1967); see Vine v. Beneficial 
Finance Co., 374 F. 2d 627 (C. A. 2d Cir.), cert, denied, 
389 U. S. 970 (1967); cf. Ruckle v. Roto American Corp., 
339 F. 2d 24 (C. A. 2d Cir. 1964).

Respondents’ alternative argument that Rule 10b-5 
does not cover misrepresentations which occur in con-
nection with proxy solicitations can be dismissed rather 
quickly. Section 14 of the 1934 Act, 48 Stat. 895, 15 
U. S. C. § 78n, and the rules adopted pursuant to that 
section, 17 CFR §§ 240.14a-l to 240.14a-103 (1968), 
set up a complex regulatory scheme covering proxy so-
licitations. At the time of the conduct charged in the 
complaint, these provisions did not apply to respond-
ents; the 1964 amendments to the Securities Exchange 
Act would have made them applicable later if certain 
conditions relating to state regulation had not been met. 
78 Stat. 567, 15 U. S. C. § 78Z (g)(2)(G). But the ex-
istence or nonexistence of regulation under § 14 would 
not affect the scope of § 10 (b) and Rule 10b-5. The 
two sections of the Act apply to different sets of situa-
tions. Section 10 (b) applies to all proscribed conduct 
in connection with a purchase or sale of any security; 
§ 14 applies to all proxy solicitations, whether or not in 
connection with a purchase or sale. The fact that there 
may well be some overlap is neither unusual nor unfor-
tunate. Nor does it help respondents that insurance 
companies may often be exempt from federal proxy reg-
ulation under the 1964 amendments. The securities 
laws’ exemptions for insurance companies and insurance 
activities are carefully limited. None is applicable to 
the Rule 10b-5 situation with which we are confronted, 
and we do not have the power to create one. Congress
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may well have concluded that the Commission’s gen-
eral antifraud powers over purchases and sales of securi-
ties should continue to apply to insurance securities, 
even though the more detailed regulation of proxy solici-
tations—which may often be conducted in connection 
with the managerial activities of insurance companies— 
was left to the States. Accordingly, we find no bar to 
the application of Rule 10b-5 to respondents’ misstate-
ments in their proxy materials.

Since the McCarran-Ferguson Act does not prohibit 
the relief sought, and since neither of the alternative 
grounds for dismissal which have been raised here is 
meritorious, we reverse the judgment of the Court of 
Appeals and remand the case to the District Court for 
further proceedings consistent with this opinion.

It is so ordered.

Mr . Justi ce  Black , believing that the United States 
Court of Appeals for the Ninth Circuit correctly analyzed 
the issues in this case and that its judgment is right, 
dissents from this Court’s reversal of the judgment.

Mr . Just ice  Harlan , whom Mr . Just ice  Stewart  
joins, concurring in part and dissenting in part.

I concur entirely in Parts I and II of the Court’s opinion 
construing the McCarran-Ferguson Act. But I am at a 
loss to understand why the Court finds it necessary to go 
further and construe Rule 10b-5 promulgated under 
§ 10 (b) of the Securities Exchange Act of 1934. The 
Court of Appeals did not reach this question since it 
believed that the McCarran-Ferguson Act entirely ex-
empted the transaction involved here from the commands 
of the federal securities laws. The Government’s peti-
tion for certiorari is similarly limited. The only issue 
it raises is “[w]hether the McCarran-Ferguson Act . . . 
precludes the application of the anti-fraud provisions of
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the Securities Exchange Act of 1934. . . See Peti-
tion for Certiorari 2. When the respondents’ brief on 
the merits argued that Rule 10b-5 did not apply to 
the present case, the Solicitor General did not even 
attempt to present the Government’s position on that 
score because he quite properly believed that “the ques-
tion is not appropriately before this Court for decision.” 
Government’s Reply Brief 2.

Despite the fact that we have not heard the views of 
the Securities and Exchange Commission, the Court 
chooses this case as a vehicle to construe for the first 
time one of the most important and elusive provisions 
of the securities laws. Moreover, the decision has far- 
reaching radiations, despite the fact that the precise issue 
presented is a narrow one. Courts and commentators 
have long debated whether Rule 10b-5 should be read 
as a sweeping prohibition against fraud in the securities 
industry when this results in rendering nullities of the 
other antifraud provisions of more limited scope which 
can be found in the statute books. See, e. g., §§ 11(a), 
12 (2), and 13 of the Securities Act of 1933; § 18 of the 
Securities and Exchange Act of 1934. The late Judge 
Jerome Frank,1 Professor Louis Loss,1 2 and Milton 
Cohen,3—to mention only three of those particularly 
eminent in this field—have warned that Rule 10b-5 
should not be construed to supersede the special statutory 
schemes which Congress has devised to assure fair dealing 
in various aspects of the securities business. But see 
A. Bromberg, Securities Law § 2.5 (1967); EUis v. Carter, 
291 F. 2d 270 (1961). Even those who take an ex-
tremely broad view of the scope of the Rule have recog-
nized that it could well be argued that the courts should

1 Fischman v. Raytheon Manufacturing Co., 188 F. 2d 783 (1951).
2 3 Securities Regulation 1787-1791 (1961).
3 “Truth in Securities” Revisited, 79 Harv. L. Rev. 1340, 1370 

n. 89 (1966).
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not rush in to apply § 10 (b) to regulate proxy solici-
tations where Congress has refused to permit the 
Commission to intervene under § 14. See Bromberg, 
supra, § 6.5 (2), n. 93.1. Indeed, at one time the SEC 
itself was of the opinion that the Rule did not apply in 
cases of this sort. National Supply Co. v. Leland Stan-
ford University, 134 F. 2d 689, 694 (1943). Neverthe-
less, the majority believes it can answer this question 
“rather quickly,” ante, at 468, without any real recogni-
tion of the basic principles which hang in the balance.

In addition, the Court has chosen to adopt a very loose 
construction of the requirement, first enunciated by 
Judge Augustus Hand in Birnbaum v. Newport Steel 
Corp., 193 F. 2d 461 (1951), cert, denied 343 U. S. 956 
(1952), that a transaction must involve a “purchase” or 
“sale” of securities before it may be found to violate 
Rule 10b-5. While some commentators have welcomed 
the erosion of this doctrine, see Lowenfels, The Demise 
of the Birnbaum Doctrine: A New Era for Rule 10b-5, 
54 Va. L. Rev. 268 (1968), especially in injunction actions 
initiated by the SEC, Note, The Purchaser-Seller Limita-
tion to SEC Rule 10b-5, 53 Cornell L. Rev. 684, 694-697 
(1968), others believe that “Birnbaum seems basically 
correct.” 3 L. Loss, Securities Regulation 1469. As 
recently as 1964, the Second Circuit rendered a decision 
which has been commonly understood to have reaffirmed 
the vitality of the Birnbaum doctrine, with my Brother 
Marshall  casting the deciding vote. O’Neill v. Maytag, 
339 F. 2d 764, 768 (1964);4 see Lowenfels, supra, at 270.

4 Both O’Neill and Birnbaum were of course private actions, 
and I do not mean to suggest that my Brother Marsh al l  is flatly 
inconsistent in now ruling that the “purchase” and “sale” require-
ment has been met in this case involving the SEC’s request for an 
injunction. Nevertheless, both private and public actions arise 
under the same Rule, and the legal problems involved in the two 
situations, while not identical, are closely related.
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I am unwilling to decide these fundamental matters 
without full-dress argument. Indeed, if the courts of 
appeals are not to be permitted to develop the law in 
this area on a case-by-case basis, I think it much wiser 
for us to consider the basic issues in a case which squarely 
raises them rather than in one which is of marginal 
importance.
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SKINNER et  ad . v. LOUISIANA.

CERTIORARI TO THE SUPREME COURT OF LOUISIANA.

No. 44. Argued December 10, 1968.—Decided January 27, 1969.

251 La. 300, 204 So. 2d 370, certiorari dismissed.

George M. Leppert argued the cause for petitioners. 
With him on the brief were G. Wray Gill, Sr., and Rob-
ert S. Link, Jr.

Louise Korns argued the cause for respondent. With 
her on the brief were Jack P. F. Gremillion, Attorney 
General of Louisiana, and Jim Garrison.

Per  Curia m .
The writ of certiorari is dismissed as improvidently 

granted.

Mr . Justice  Marsh all , with whom Mr . Chief  Jus -
tice  Warren  and Mr . Justice  Douglas  join, dissenting.

Petitioners were convicted of the possession and sale 
of marihuana and given lengthy prison terms. The Lou-
isiana Supreme Court affirmed. State v. Skinner, 251 La. 
300, 204 So. 2d 370 (1967). We granted certiorari to 
consider several alleged errors occurring during the course 
of the state court proceedings. Skinner v. Louisiana, 
391 U. S. 963 (1968).

Petitioners argued before this Court that they were 
denied due process of law because the trial court refused 
to declare a recess, but instead allowed the trial to con-
tinue until nearly 3 a. m.1 The principal basis for this 
claim is that Mr. Gill, counsel for Skinner and Gueldner,

1 The other alleged errors were the absence of one petitioner at 
hearings on certain pre-trial motions, the arraignment of one peti-
tioner without counsel, and the giving of a conspiracy charge when 
no conspiracy was charged in the information.
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had become ineffective due to illness. I believe that 
the failure of the court to recess the trial when requested 
to do so by Gill effectively deprived petitioners Skinner 
and Gueldner of the right to the assistance of counsel 
guaranteed by the Sixth and Fourteenth Amendments 
to the Constitution.

The facts are relatively simple. After several con-
tinuances, some granted because of Gill’s illness, trial of 
the case commenced on the morning of March 21, 1966. 
The morning was consumed by selection of the jury and 
the trial proper did not commence until 2:45 p. m. The 
court recessed from 6:15 to 8 p. m. for dinner and at 
11:40 p. m., the State rested. At that time, the following 
colloquy took place between court and counsel:

“By Mr . Gill . Before asking for a recess, I want 
to say this. I have done the best I could. I am ab-
solutely, you might say mortally tired. We have 
ten, possibly twelve, witnesses to place on the witness 
stand. If Your Honor please, I am certainly not 
trying to put anything off. I have done the best I 
could. I’m mortally tired.

“By The  Court . You  have been after me all 
day, Mr. Gill. I’ve gotten tired of listening to you. 
I’m going to see if we can’t finish this case tonight. 
Go to work and see if we can’t finish the case tonight.

“By Mr . Gill . I’ll do what Your Honor says.
“By The  Court . I’m sure everyone is tired. I 

have already asked the jury if they wanted to at-
tempt to finish this case tonight and if we went to 
work on it without talking so much ....

“By Mr . Gill . I want to say one thing, Your 
Honor. I have a severe case of diabetes.

“By The  Court . I know you have been ill and 
I know we have been having continuances on top 
of continuances because you have been ill but I have 
my duties to perform too and one of them is this
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case. I will gladly give you a recess for about three 
minutes and then we will come back and proceed 
with this case.

“By Mr . Gill . May I further say this. I tested 
myself for sugar. . . .

“By The  Court . We will take a recess for three 
minutes.

“By Mr . Gill . If Your Honor please, I respect-
fully request Your Honor declare a mistrial.”

Thereafter, the court recessed for 35 minutes and re-
convened at 12:25 a. m. The defense then presented its 
case. At 3 a. m., the court declared a recess until 9:30 
the next morning. When the court reconvened, both 
parties presented their arguments to the jury.

In their motion for a new trial, petitioners alleged that 
the court erred in not declaring a recess after the State 
had rested. The trial court held a hearing on this issue, 
including the question of whether any of the jurors had 
been asleep during the trial.2 Gill and his physician 
testified at that hearing. Gill testified that by the time 
the State had concluded its case he was “just about dead 
on [his] feet” and that he did not, either that evening or 
the next morning, present the type of defense to which 
petitioners were entitled. He failed to ask for a mistrial 
after he had noticed a juror sleeping and had not called 
two possible witnesses. He had been in the hospital 
the week before and had just finished trying a case 
shortly before the present one began. During that earlier 
trial, he had found it necessary to go to bed by 7 p. m. 
His physical condition continued to deteriorate and he

2 All three petitioners allege that at least two jurors were ob-
served to have been sleeping during the trial and assign this allegation 
as further support for the argument that the length of the trial 
session deprived them of due process. The trial court, after a 
hearing on the motion for a new trial, found that none of the jurors 
had been asleep.
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entered the hospital for two weeks shortly after the 
trial.

Gill’s doctor then testified as to his condition three 
days after the trial and to his probable condition on the 
day of the trial. He testified that Gill was suffering 
from an acidotic condition due to diabetes and from 
nervous exhaustion. The doctor testified that Gill’s ef-
ficiency at the trial would have been about two-thirds 
of normal and, after midnight, he “would be practically 
ineffective.”

The court sympathized with Gill but pointed out that 
the docket had to be cleared up and that the only way 
to do that is to “force lawyers to try cases.” The motion 
for a new trial was denied.

The Louisiana Supreme Court held that the record 
indicated that Gill had conducted a vigorous defense, 
reserving bills of exception and engaging in colloquy 
with the court. The testimony of the doctor was dis-
counted because it was not supported by the record and 
because the doctor was not in court at the time of the 
trial. Accordingly, the court found no prejudice.

The State argues that granting of recesses is in the 
discretion of the trial court and that no abuse of that dis-
cretion has been demonstrated here. This Court has 
frequently indicated that the granting of continuances 
and recesses is within the discretion of the trial court. 
See, e. g., Ungar v. Sarafite, 376 U. S. 575, 589 (1964). 
Nevertheless, “a myopic insistence upon expeditiousness 
in the face of a justifiable request for delay can render 
the right to defend with counsel an empty formality.” 
Ibid. It is clear to me that in the present case the trial 
judge’s concern with the state of his docket has resulted 
in depriving petitioners of their right to effective assist-
ance of counsel.

Gill made it clear to the court that he was suffering 
from diabetes and that the length of the day’s trial and
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the lateness of the hour had exhausted him. And the 
court was familiar with the history of Gill’s health prob-
lems. Yet, before Gill could even tell the court the level 
of his blood sugar, the court denied his request for a 
recess. I think it clear that the record establishes that 
Gill was seriously ill, to the knowledge of the court. I 
think it irrelevant that he was able to continue and 
present a credible defense; we should not be required 
to speculate when counsel is performing up to his ca-
pacity. Nor do I think it relevant that Gill did not 
take more affirmative action to establish the state of his 
health or to secure a recess or a continuance the next 
morning. As Gill himself testified, and his doctor con-
firmed, his efficiency at the time was practically nil. I 
find it hard to believe that court calendars are so con-
gested that diabetic counsel must be forced to work until 
the early morning hours to clear them up. Accordingly, 
I would reverse the convictions of petitioners Skinner 
and Gueldner.
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COMMISSIONER OF INTERNAL REVENUE v. 
SHAW-WALKER CO.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT.

No. 95. Decided January 27, 1969.

Certiorari granted; 390 F. 2d 205, vacated and remanded.

Solicitor General Griswold for petitioner.
Richard E. Nolan and John P. Carroll, Jr., for 

respondent.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment is vacated. The case is remanded to the Court 
of Appeals for further consideration in light of United 
States v. Donruss Co., ante, p. 297.
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INTERSTATE INVESTORS, INC. v. 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 755. Decided January 27, 1969.

287 F. Supp. 374, affirmed.

Frederick W. P. Lorenzen and William R. Burt for 
appellant.

Solicitor General Griswold, Assistant Attorney Gen-
eral Zimmerman, Howard E. Shapiro, Robert W. Gin- 
nane, and Jerome Nelson for the United States et al., 
and Thomas F. Daly, John W. Castles III, and Warren A. 
Goff for Transcontinental Bus System, Inc., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.



480 OCTOBER TERM, 1968.

January 27, 1969. 393 U. S.

PROVISION SALESMEN & DISTRIBUTORS UNION, 
LOCAL 627, AMALGAMATED MEAT CUTTERS & 
BUTCHER WORKMEN OF NORTH AMERICA, 
AFL-CIO v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK.

No. 790. Decided January 27, 1969.

282 F. Supp. 819, affirmed.

Louis Waldman and Seymour M. Waldman for 
appellant.

Solicitor General Griswold and Assistant Attorney 
General Zimmerman for the United States.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed. United Mine Workers of America v. Penning-
ton, 381 U. S. 657; American Federation of Musicians v. 
Carroll, 391 U. S. 99; and Los Angeles Meat Drivers 
Union v. United States, 371 U. S. 94.

Mr . Justice  Stewar t  is of the opinion that probable 
jurisdiction should be noted.
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LOCUST CLUB OF ROCHESTER et  al . v . 
CITY OF ROCHESTER et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 799. Decided January 27, 1969.

22 N. Y. 2d 802, 239 N. E. 2d 646, appeal dismissed.

Ronald J. Buttarazzi for appellants.
Sterling L. Weaver and Ruth B. Rosenberg for 

appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justi ce  Black  and Mr . Justice  White  are of the 
opinion that probable jurisdiction should be noted.
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STEWART v. CHICAGO HOUSING AUTHORITY.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF ILLINOIS.

No. 752, Mise. Decided January 27, 1969.

Certiorari granted; 40 Ill. 2d 23, 237 N. E. 2d 463, vacated and 
remanded.

Marshall Patner for petitioner.
Henry F. Jankowicz for respondent.
Peter S. Smith, Joseph A. Matera, Kenneth F. Phil-

lips, and Robert J. Spangenberg for the National Project 
on Urban Housing Law et al., as amici curiae, in support 
of the petition.

Per  Curiam .
The motion for leave to proceed in forma pauperis, 

the motion of the National Project on Urban Housing 
Law et al., for leave to file a brief, as amici curiae, and 
the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Supreme Court of Illinois for further consideration in 
light of Thorpe v. Housing Authority of the City of 
Durham, ante, p. 268.
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JOHNSON v. AVERY, COMMISSIONER OF 
CORRECTION, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT.

No. 40. Argued November 14, 1968.—Decided February 24, 1969.

Petitioner, a Tennessee prisoner, was disciplined for violating a 
prison regulation which prohibited inmates from assisting other 
prisoners in preparing writs. The District Court held the regu-
lation void because it had the effect of barring illiterate prisoners 
from access to federal habeas corpus and conflicted with 28 
U. S. C. § 2242. The Court of Appeals reversed, finding that the 
State’s interest in preserving prison discipline and limiting the 
practice of law to attorneys justified any burden the regulation 
might place on access to federal habeas corpus. Held: In the 
absence of some provision by the State of Tennessee for a reason-
able alternative to assist illiterate or poorly educated inmates 
in preparing petitions for post-conviction relief, the State may 
not validly enforce a regulation which absolutely bars inmates 
from furnishing such assistance to other prisoners. Pp. 485-490.

382 F. 2d 353, reversed and remanded.

Karl P. Warden argued the cause for petitioner. With 
him on the brief was Pierce Winningham.

Thomas E. Fox, Deputy Attorney General of Ten-
nessee, argued the cause for respondents. With him 
on the brief were George F. McCanless, Attorney Gen-
eral, and David W. McMackin, Assistant Attorney 
General.

Melvin L. Wulf filed a brief for the American Civil 
Liberties Union et al., as amici curiae, urging reversal.

Thomas C. Lynch, Attorney General of California, 
Albert W. Harris, Jr., Assistant Attorney General, and 
Robert R. Granucci and George R. Nock, Deputy Attor-
neys General, filed a brief for the State of California, 
as amicus curiae, urging affirmance.

320-583 0 - 69 - 39
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Mr . Justi ce  Fortas  delivered the opinion of the 
Court.

I.
Petitioner is serving a life sentence in the Tennessee 

State Penitentiary. In February 1965 he was trans-
ferred to the maximum security building in the prison 
for violation of a prison regulation which provides:

“No inmate will advise, assist or otherwise con-
tract to aid another, either with or without a fee, 
to prepare Writs or other legal matters. It is not 
intended that an innocent man be punished. When 
a man believes he is unlawfully held or illegally 
convicted, he should prepare a brief or state his 
complaint in letter form and address it to his lawyer 
or a judge. A formal Writ is not necessary to 
receive a hearing. False charges or untrue com-
plaints may be punished. Inmates are forbidden 
to set themselves up as practitioners for the purpose 
of promoting a business of writing Writs.”

In July 1965 petitioner filed in the United States 
District Court for the Middle District of Tennessee a 
“motion for law books and a typewriter,” in which he 
sought relief from his confinement in the maximum 
security building. The District Court treated this 
motion as a petition for a writ of habeas corpus and, 
after a hearing, ordered him released from disciplinary 
confinement and restored to the status of an ordinary 
prisoner. The District Court held that the regulation 
was void because it in effect barred illiterate prisoners 
from access to federal habeas corpus and conflicted with 
28 U. S. C. § 2242? 252 F. Supp. 783.

x28 U. S. C. §2242 provides in part: “Application for a writ of 
habeas corpus shall be in writing signed and verified by the person 
for whose relief it is intended or by someone acting in his behalf.”
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By the time the District Court order was entered, 
petitioner had been transferred from the maximum secu-
rity building, but he had been put in a disciplinary cell 
block in which he was entitled to fewer privileges than 
were given ordinary prisoners. Only when he promised 
to refrain from assistance to other inmates was he re-
stored to regular prison conditions and privileges. At a 
second hearing, held in March 1966, the District Court 
explored these issues concerning the compliance of the 
prison officials with its initial order. After the hearing, 
it reaffirmed its earlier order.

The State appealed. The Court of Appeals for the 
Sixth Circuit reversed, concluding that the regulation 
did not unlawfully conflict with the federal right of 
habeas corpus. According to the Sixth Circuit, the 
interest of the State in preserving prison discipline and 
in limiting the practice of law to licensed attorneys justi-
fied whatever burden the regulation might place on 
access to federal habeas corpus. 382 F. 2d 353.

II.
This Court has constantly emphasized the funda-

mental importance of the writ of habeas corpus in our 
constitutional scheme,2 and the Congress has demon-
strated its solicitude for the vigor of the Great Writ.3 
The Court has steadfastly insisted that “there is no 
higher duty than to maintain it unimpaired.” Bowen 
v. Johnston, 306 U. S. 19, 26 (1939).

Since the basic purpose of the writ is to enable those 
unlawfully incarcerated to obtain their freedom, it is 
fundamental that access of prisoners to the courts for 
the purpose of presenting their complaints may not be 
denied or obstructed. For example, the Court has held 
that a State may not validly make the writ available

2 E. g., Fay v. Nola, 372 U. S. 391 (1963).
3 28 U. S. C. §§ 2241-2255.
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only to prisoners who could pay a $4 filing fee. Smith 
v. Bennett, 365 U. S. 708 (1961). And it has insisted 
that, for the indigent as well as for the affluent prisoner, 
post-conviction proceedings must be more than a for-
mality. For instance, the State is obligated to furnish 
prisoners not otherwise able to obtain it, with a tran-
script or equivalent recordation of prior habeas corpus 
hearings for use in further proceedings. Long n . District 
Court, 385 U. S. 192 (1966). Cf. Griffin v. Illinois, 351 
U. S. 12 (1956).

Tennessee urges, however, that the contested regu-
lation in this case is justified as a part of the State’s 
disciplinary administration of the prisons. There is no 
doubt that discipline and administration of state deten-
tion facilities are state functions. They are subject to 
federal authority only where paramount federal consti-
tutional or statutory rights supervene. It is clear, how-
ever, that in instances where state regulations applicable 
to inmates of prison facilities conflict with such rights, 
the regulations may be invalidated.

For example, in Lee v. Washington, 390 U. S. 333 
(1968), the practice of racial segregation of prisoners 
was justified by the State as necessary to maintain good 
order and discipline. We held, however, that the prac-
tice was constitutionally prohibited, although we were 
careful to point out that the order of the District Court, 
which we affirmed, made allowance for “the necessities 
of prison security and discipline.” Id., at 334. And in 
Ex parte Hull, 312 U. S. 546 (1941), this Court invali-
dated a state regulation which required that habeas 
corpus petitions first be submitted to prison authorities 
and then approved by the “legal investigator” to the 
parole board as “properly drawn” before being trans-
mitted to the court. Here again, the State urged that 
the requirement was necessary to maintain prison dis-
cipline. But this Court held that the regulation violated 
the principle that “the state and its officers may not 
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abridge or impair petitioner’s right to apply to a federal 
court for a writ of habeas corpus.” 312 U. S., at 549. 
Cf. Cochran v. Kansas, 316 U. S. 255, 257 (1942).

There can be no doubt that Tennessee could not con-
stitutionally adopt and enforce a rule forbidding illit-
erate or poorly educated prisoners to file habeas corpus 
petitions. Here Tennessee has adopted a rule which, 
in the absence of any other source of assistance for such 
prisoners, effectively does just that. The District Court 
concluded that “[f]or all practical purposes, if such pris-
oners cannot have the assistance of a ‘jail-house lawyer,’ 
their possibly valid constitutional claims will never be 
heard in any court.” 252 F. Supp., at 784. The record 
supports this conclusion.

Jails and penitentiaries include among their inmates 
a high percentage of persons who are totally or function-
ally illiterate, whose educational attainments are slight, 
and whose intelligence is limited.4 This appears to be 
equally true of Tennessee’s prison facilities.5

In most federal courts, it is the practice to appoint 
counsel in post-conviction proceedings only after a peti-
tion for post-conviction relief passes initial judicial eval-
uation and the court has determined that issues are 
presented calling for an evidentiary hearing. E. g., 
Taylor v. Pegelow, 335 F. 2d 147 (C. A. 4th Cir. 1964) ; 
United States ex rel. Marshall v. Wilkins, 338 F. 2d 
404 (C. A. 2d Cir. 1964). See 28 U. S. C. § 1915 (d); 
R. Sokol, A Handbook of Federal Habeas Corpus 71-73 
(1965).6

4 See Note, Constitutional Law: Prison “No-Assistance” Regula-
tions and the Jailhouse Lawyer, 1968 Duke L. J. 343, 347-348, 
360-361.

5 Tennessee Department of Correction, Departmental Report: 
Fiscal Years 1965-1966, 1966-1967.

6 Tennessee’s post-conviction procedure provides for appointment 
of counsel “if necessary.” Tenn. Code Ann. §§ 40-3821, 40-2019 
(Supp. 1967).
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It has not been held that there is any general obliga-
tion of the courts, state or federal, to appoint counsel 
for prisoners who indicate, without more, that they wish 
to seek post-conviction relief. See, e. g., Barker n . Ohio, 
330 F. 2d 594 (C. A. 6th Cir. 1964). Accordingly, the 
initial burden of presenting a claim to post-conviction 
relief usually rests upon the indigent prisoner himself 
with such help as he can obtain within the prison walls 
or the prison system. In the case of all except those 
who are able to help themselves—usually a few old hands 
or exceptionally gifted prisoners—the prisoner is, in 
effect, denied access to the courts unless such help is 
available.

It is indisputable that prison “writ writers” like peti-
tioner are sometimes a menace to prison discipline and 
that their petitions are often so unskillful as to be a 
burden on the courts which receive them.7 But, as this 
Court held in Ex parte Hull, supra, in declaring invalid 
a state prison regulation which required that prisoners’ 
legal pleadings be screened by state officials:

“The considerations that prompted [the regula-
tion’s] formulation are not without merit, but the 
state and its officers may not abridge or impair 
petitioner’s right to apply to a federal court for a 
writ of habeas corpus.” 312 U. S., at 549.

Tennessee does not provide an available alternative 
to the assistance provided by other inmates. The war-
den of the prison in which petitioner was confined stated 
that the prison provided free notarization of prisoners’ 
petitions. That obviously meets only a formal require-
ment. He also indicated that he sometimes allowed 
prisoners to examine the listing of attorneys in the Nash-
ville telephone directory so they could select one to write 
to in an effort to interest him in taking the case, and

7 See, e. g., Spector, A Prison Librarian Looks at Writ-Writing, 
56 Calif. L. Rev. 365 (1968).
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that “on several occasions” he had contacted the public 
defender at the request of an inmate. There is no con-
tention, however, that there is any regular system of 
assistance by public defenders. In its brief the State 
contends that “[t]here is absolutely no reason to believe 
that prison officials would fail to notify the court should 
an inmate advise them of a complete inability, either 
mental or physical, to prepare a habeas application on 
his own behalf,” but there is no contention that they 
have in fact ever done so.

This is obviously far short of the showing required to 
demonstrate that, in depriving prisoners of the assist-
ance of fellow inmates, Tennessee has not, in substance, 
deprived those unable themselves, with reasonable ade-
quacy, to prepare their petitions, of access to the con-
stitutionally and statutorily protected availability of 
the writ of habeas corpus. By contrast, in several 
States,8 the public defender system supplies trained at-
torneys, paid from public funds, who are available to 
consult with prisoners regarding their habeas corpus 
petitions. At least one State employs senior law stu-
dents to interview and advise inmates in state prisons.9 
Another State has a voluntary program whereby mem-
bers of the local bar association make periodic visits to 
the prison to consult with prisoners concerning their 
cases.10 We express no judgment concerning these plans,

8 Note, supra, n. 4, at 349, n. 27, and 359. See also Rossmoore 
& Koenigsberg, Habeas Corpus and the Indigent Prisoner, 11 
Rutgers L. Rev. 611, 619-622 (1957).

9 At the time of the second hearing in petitioner’s case, the warden 
testified, the State was considering setting up a program under 
which senior law students from Vanderbilt Law School would assist 
prisoners in the preparation of post-conviction relief applications. 
For whatever it may be worth, petitioner testified that he would 
stop helping other inmates if such a system were in existence.

10 One State has designated an inmate as the official prison writ-
writer. See Note, supra, n. 4, at 359.
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but their existence indicates that techniques are available 
to provide alternatives if the State elects to prohibit 
mutual assistance among inmates.

Even in the absence of such alternatives, the State may 
impose reasonable restrictions and restraints upon the 
acknowledged propensity of prisoners to abuse both the 
giving and the seeking of assistance in the preparation of 
applications for relief : for example, by limitations on the 
time and location of such activities and the imposition 
of punishment for the giving or receipt of considera-
tion in connection with such activities. Cf. Hatfield v. 
Bailleaux, 290 F. 2d 632 (C. A. 9th Cir. 1961) (sustain-
ing as reasonable regulations on the time and location 
of prisoner work on their own petitions). But unless 
and until the State provides some reasonable alternative 
to assist inmates in the preparation of petitions for post-
conviction relief, it may not validly enforce a regulation 
such as that here in issue, barring inmates from furnish-
ing such assistance to other prisoners.11

The judgment of the Court of Appeals is reversed 
and the case is remanded for further proceedings con-
sistent with this opinion.

Reversed and remanded.

11 In reversing the District Court, the Court of Appeals relied 
on the power of the State to restrict the practice of law to licensed 
attorneys as a source of authority for the prison regulation. The 
power of the States to control the practice of law cannot be exercised 
so as to abrogate federally protected rights. NAACP v. Button, 
371 U. S. 415 (1963); Sperry v. Florida, 373 U. S. 379 (1963). 
In any event, the type of activity involved here—preparation of 
petitions for post-conviction relief—though historically and tradi-
tionally one which may benefit from the sendees of a trained and 
dedicated lawyer, is a function often, perhaps generally, performed 
by laymen. Title 28 U. S. C. § 2242 apparently contemplates that 
in many situations petitions for federal habeas corpus relief will 
be prepared by laymen.
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Mr . Justi ce  Douglas , concurring.
While I join the opinion of the Court, I add a few 

words in emphasis of the important thesis of the case.
The increasing complexities of our governmental appa-

ratus at both the local and the federal levels have made it 
difficult for a person to process a claim or even to make 
a complaint. Social security is a virtual maze; the hier-
archy that governs urban housing is often so intricate 
that it takes an expert to know what agency has jurisdic-
tion over a particular complaint; the office to call or offi-
cial to see for noise abatement, for a broken sewer line, 
or a fallen tree is a mystery to many in our metropolitan 
areas.

A person who has a claim assertable in faraway Wash-
ington, D. C., is even more helpless, as evidenced by the 
increasing tendency of constituents to rely on their con-
gressional delegation to identify, press, and process their 
claims.

We think of claims as grist for the mill of the lawyers. 
But it is becoming abundantly clear that more and more 
of the effort in ferreting out the basis of claims and the 
agencies responsible for them and in preparing the almost 
endless paperwork for their prosecution is work for lay-
men. There are not enough lawyers to manage or super-
vise all of these affairs; and much of the basic work done 
requires no special legal talent. Yet there is a closed- 
shop philosophy in the legal profession that cuts down 
drastically active roles for laymen. It was expressed by 
a New York court in denying an application from the 
Neighborhood Legal Services for permission to offer a 
broad legal-aid type of service to indigents:

“[I]n any legal assistance corporation, supported 
by Federal antipoverty funds, the executive staff, 
and those with the responsibility to hire and dis-
charge staff from the very top to the lowest lay
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echelon must be lawyers.” Matter of Action for 
Legal Services, 26 App. Div. 2d 354, 360, 274 N. Y. S. 
2d 779, 787 (1966).

That traditional, closed-shop attitude is utterly out of 
place in the modern world 1 where claims pile high and 
much of the work of tracing and pursuing them requires 
the patience and wisdom of a layman rather than the 
legal skills of a member of the bar.

“If poverty lawyers are overworked, some of the 
work can be delegated to sub-professionals. New 
York law permits senior law students to practice 
law under certain supervised conditions. Approval 
must first be granted by the appellate division. A 
rung or two lower on the legal profession’s ladder 
are laymen legal technicians, comparable to nurses 
and lab assistants in the medical profession. Large 
law firms employ them, and there seems to be no 
reason why they cannot be used in legal services 
programs to relieve attorneys for more professional 
tasks.” Samore, Legal Services for the Poor, 32 
Albany L. Rev. 509, 515-516 (1968).

And see Sparer, Thorkelson, & Weiss, The Lay Advocate, 
43 U. Det. L. J. 493, 510-514 (1966).

The plight of a man in prison may in these respects 
be even more acute than the plight of a person on the 
outside. He may need collateral proceedings to test the 
legality of his detention 1 2 or relief against management 

1 The New York program that is funded by the Office of Eco-
nomic Opportunity (OEO) and which as noted was first rejected 
by the New York courts, is called Community Action for Legal 
Services. It was finally approved by the New York courts with 
a board of directors of 20 lawyers and 10 laymen. 158 N. Y. L. J. 
No. 72, pp. 1, 5 (1967).

2 Reitz, Federal Habeas Corpus: Postconviction Remedy for State 
Prisoners, 108 U. Pa. L. Rev. 461 (1960).
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of the parole system3 or against defective detainers 
lodged against him which create burdens in the nature 
of his incarcerated status.4 He may have grievances of 
a civil nature against those outside the prison. His im-
prisonment may give his wife grounds for divorce and be 
a factor in determining the custody of his children; and 
he may have pressing social security, workmen’s com-
pensation, or veterans’ claims.5

While the demand for legal counsel in prison is heavy, 
the supply is light. For private matters of a civil nature, 
legal counsel for the indigent in prison is almost non-
existent. Even for criminal proceedings, it is sparse.6 
While a few States have post-conviction statutes provid-
ing such counsel,7 most States do not.8 Some States like 
California do appoint counsel to represent the indigent 
prisoner in his collateral hearings, once he succeeds in 
making out a prima facie case.9 But as a result, counsel

3 Hubanks & Linde, Legal Services to the Indigent Imprisoned, 
23 Legal Aid Briefcase 214 (1965).

4 Temin, Report on Postconviction Services to the County Prison, 
25 Legal Aid Briefcase 18 (1966).

5 Note, Constitutional Law: Prison “No-Assistance” Regulations 
and the Jailhouse Lawyer, 1968 Duke L. J. 343.

6 L. Silverstein, Defense of the Poor in Criminal Cases in American 
State Courts: A Preliminary Summary (Amer. Bar Foundation 
1964) ; Note, Legal Services for the Poor, 49 Mass. L. Q. 293 (1964) ; 
O. E. 0. and Legal Services—A Symposium, 14 Catholic Law. 92- 
174 (1968); Note, Legal Services for Prison Inmates, 1967 Wis. L. 
Rev. 514; Uelmen, Post-Conviction Relief for Federal Prisoners 
Under 28 U. S. C. §2255: A Survey and a Suggestion, 69 W. Va. 
L. Rev. 277 (1967).

• Ill. Rev. Stat., c. 38, § 122-4 (1967) ; Ore. Rev. Stat. § 138.590 
(1967).

8 Comment, Right to Counsel in Criminal Post-Conviction Review 
Proceedings, 51 Calif. L. Rev. 970 (1963).

9 See, e. g., People v. Shipman, 62 Cal. 2d 226, 397 P. 2d 993 
(1965). Note, Indigent’s Right to Counsel in Post-Conviction Col-
lateral Proceedings in California: People v. Shipman, 13 U. C. L. A. 
L. Rev. 446 (1966).
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is not on hand for preparation of the papers or for the 
initial decision that the prisoner’s claim has substance.

Many think that the prisoner needs help at an early 
stage to weed out frivolous claims.10 11 Some States have 
Legal Aid Societies, sponsored in part by the National 
Legal Aid and Defender Association, that provide post-
conviction counsel to prisoners.11 Most legal aid offices, 
however, have so many pressing obligations of a civil and 
criminal nature in their own communities and among 
freemen, as not to be able to provide any satisfactory 
assistance to prisoners.12 The same thing is true of 
OEO-sponsored Neighborhood Legal Services offices, 
which see their function as providing legal counsel for a 
particular community, which a member leaves as soon 

10 “Lawyers generally require at least a fifty dollar fee to travel 
to the prisons to consult with a prisoner. The ones not able to pay 
this sum must resort to the next best course of action—act as their 
own lawyers. The disadvantages to the prisoner are obvious. A 
lawyer, after examining the prisoner’s transcripts or conducting an 
independent investigation of the facts, could immediately advise him 
on a course of action. Lacking the money to hire a lawyer, the 
prisoner must spend considerable time researching the law, pre-
paring the required legal documents, and filing them. Sometimes 
years pass before the prisoner discovers what a lawyer could have 
told him in several weeks—that his case either has or lacks merit. 
The prisoners who have militantly prosecuted frivolous actions have 
wasted time they could have devoted to preparing themselves for 
release from prison. The state, by shouldering these indigent pris-
oners with the responsibility of acting as their own counsel, has 
dissipated the taxpayers’ money in wasted manpower and court 
costs.” Larsen, A Prisoner Looks at Writ-Writing, 56 Calif. L. Rev. 
343, 345-346 (1968).

11 Note, Legal Services for the Poor, 49 Mass. L. Q. 293 (1964).
12 Note, Representation of Indigent Criminal Defendants in the 

Federal District Courts, 76 Harv. L. Rev. 579 (1963); Note, Repre-
sentation of Indigents in California—A Field Study of the Public 
Defender and Assigned Counsel Systems, 13 Stan. L. Rev. 522 
(1961); Gardiner, Defects in Present Legal Aid Service and the 
Remedies, 22 Tenn. L. Rev. 505 (1952); Note, Prisoner Assistance 
on Federal Habeas Corpus Petitions, 19 Stan. L. Rev. 887 (1967).
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as he is taken to prison.13 In some cases, state public 
defenders will represent a man even after he passes 
beyond prison walls. But more often, the public 
defender has no general authorization to process post-
conviction matters.14

Some States have experimented with programs de-
signed especially for the prison community. The Bureau 
of Prisons led the way with a program of allowing senior 
law students to service the federal penitentiary at Leav-
enworth, Kansas. Since then, it has encouraged similar 
programs at Lewisburg (University of Pennsylvania Law 
School) and elsewhere. Emory University School of Law 
provides free legal assistance to the inmates of Atlanta 
Federal Penitentiary. The program of the law school 
at the University of California at Los Angeles is now 
about to reach inside federal prisons. In describing the 
University of Kansas Law School program at Leaven-
worth, legal counsel for the Bureau of Prisons has said:

“The experience at Leavenworth has shown that 
there have been very few attacks upon the [prison] 
administration; that prospective frivolous litiga-
tion has been screened out and that where the law 
school felt the prisoner had a good cause of action 
relief was granted in a great percentage of cases. 
A large part of the activity was disposing of long 
outstanding detainers lodged against the inmates. 
In addition, the program handles civil matters such 
as domestic relations problems and compensation 
claims. Even where there has been no tangible suc-
cess, the fact that the inmate had someone on the 
outside listen to him and analyze his problems had 
a most beneficial effect. . . . We think that these

13 O. E. 0. and Legal Services—A Symposium, 14 Catholic Law. 
92-174 (1968).

14 E. Mancuso, The Public Defender System in the State of 
California 5 (1959).
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programs have been beneficial not only to the in-
mates but to the students, the staff and the courts.”15

The difficulty with an ad hoc program resting on a 
shifting law school population is that, worthy though it 
be, it often cannot meet the daily prison demands.16 
In desperation, at least one State has allowed a selected 
inmate to act as “jailhouse” counsel for the remaining 
inmates.17 The service of legal aid, public defenders, 
and assigned counsel has been spread too thinly to serve 
prisons adequately.18 Some federal courts have begun 
to provide prisons with standardized habeas corpus 
forms, in the hope that they can be used by lay-
men.19 But the prison population has not found that 
satisfactory.20

Where government fails to provide the prison with 
the legal counsel it demands, the prison generates its 
own. In a community where illiteracy and mental 
deficiency is notoriously high, it is not enough to ask 
the prisoner to be ■ his own lawyer.21 Without the 
assistance of fellow prisoners, some meritorious claims 
would never see the light of a courtroom. In cases

15 Barkin, Impact of Changing Law Upon Prison Policy, 47 
Prison J. 3, 8 (1969). And see Matter of Cornell Legal Aid Clinic, 
26 App. Div. 2d 790, 273 N. Y. S. 2d 444.

16 Wilson, Legal Assistance Project at Leavenworth, 24 Legal Aid 
Briefcase 254 (1966).

17 Note, supra, n. 5, at 359.
18 Note, Representation of Indigent Criminal Defendants in the 

Federal District Courts, 76 Harv. L. Rev. 579 (1963); Note, Repre-
sentation of Indigents in California—A Field Study of the Public 
Defender and Assigned Counsel Systems, 13 Stan. L. Rev. 522 
(1961).

19 R. Sokol, A Handbook of Federal Habeas Corpus 53-54, 192- 
200 (1965).

20 Larsen, A Prisoner Looks at Writ-Writing, 56 Calif. L. Rev. 
343, 353 (1968).

21 Note, supra, n. 5, at 348-349.
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where that assistance succeeds, it speaks for itself. And 
even in cases where it fails, it may provide a necessary 
medium of expression: 22

“It is not unusual, then, in a subculture created 
by the criminal law, wherein prisoners exist as 
creatures of the law, that they should use the law 
to try to reclaim their previously enjoyed status in 
society. The upheavals occurring in the American 
social structure are reflected within the prison en-
vironment. Prisoners, having real or imagined 
grievances, cannot demonstrate in protest against 
them. The right peaceably to assemble is denied 
to them. The only avenue open to prisoners 
is taking their case to court. Prison writ-writers 
would compare themselves to the dissenters outside 
prison ....

“Many writ-writers have said that they would be 
able to make positive plans for the future if they 
knew when their [indeterminate] sentences wTould 
end. They seem to feel that they are living in a 
vacuum where their fates are determined arbitrarily 
rather than by rule of law. One writ-writer very 
aptly summed up the majority’s view with these 
words: ‘When I arrived at the prison and discovered 
that no one, including the prison officials, knew 
how long my sentence was, I had to resort to 
fighting my case to keep my sanity.’. . . Psycho-
logically, the writ-writer, in seeking relief from 
the courts, is pursuing a course of action which 
relieves the tensions and anxieties created by the 
[indeterminate] sentence system.” 23

22 Freund, Remarks, Symposium, Habeas Corpus—Proposals for 
Reform, 9 Utah L. Rev. 18, 30 (1964).

23 Larsen, A Prisoner Looks at Writ-Writing, 56 Calif. L. Rev. 
343, 347-348 (1968).
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In that view, which many share, the preparation of 
these endless petitions within the prisons is a useful form 
of therapy. Apart from that, their preparation must 
never be considered the exclusive prerogative of the 
lawyer. Laymen—in and out of prison—should be 
allowed to act as “next friend” to any person in the 
preparation of any paper or document or claim, so long 
as he does not hold himself out as practicing law or as 
being a member of the Bar.

The cooperation and help of laymen, as well as of 
lawyers, is necessary if the right of “[Treasonable access 
to the courts”24 is to be available to the indigents 
among us.

Mr . Justice  White , with whom Mr . Justi ce  Black  
joins, dissenting.

It is true, as the majority says, that habeas corpus 
is the Great Writ, and that access through it to the 
courts cannot be denied simply because a man is indigent 
or illiterate. It is also true that the illiterate or poorly 
educated and inexperienced indigent cannot adequately 
help himself and that unless he secures aid from some 
other source he is effectively denied the opportunity to 
present to the courts what may be valid claims for post-
conviction relief.

Having in mind these matters, which seem too clear 
for argument, the Court rules that unless the State pro-
vides a reasonably adequate alternative, it may not 

24 “Reasonable access to the courts is ... a right [secured by 
the Constitution and laws of the United States], being guaranteed 
as against state action by the due process clause of the fourteenth 
amendment. In so far as access by state prisoners to federal 
courts is concerned, this right was recognized in Ex parte Hull, 312 
U. S. 546, 549. . . . The right of access by state prisoners to state 
courts was recognized in White v. Ragen, 324 U. S. 760, 762, n. [1].” 
Hatfield n . Bailleaux, 290 F. 2d 632, 636 (C. A. 9th Cir. 1961).
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enforce its rule against inmates furnishing help to others 
in preparing post-conviction petitions. The Court does 
not say so in so many words, but apparently the extent 
of the State’s duty is not to interfere with indigents 
seeking advice from other prisoners. It seems to me, 
however, that unless the help the indigent gets from 
other inmates is reasonably adequate for the task, he 
will be as surely and effectively barred from the courts 
as if he were accorded no help at all. It may be that 
those who could help effectively refuse to do so because 
the indigent cannot pay, that there is actually no fellow 
inmate who is competent to help, or that the realities 
of prison life leave the indigent to the mercies of those 
who should not be advising others at all. In this event 
the problem of the incompetent needing help is only 
exacerbated as is the difficulty of the courts in dealing 
with a mounting flow of inadequate and misconceived 
petitions.

The majority admits that it “is indisputable” that jail-
house lawyers like petitioner “are sometimes a menace 
to prison discipline and that their petitions are often so 
unskillful as to be a burden on the courts which receive 
them.” That is putting it mildly. The disciplinary 
problems are severe, the burden on the courts serious, 
and the disadvantages to prisoner clients of the jail-
house lawyer are unacceptable.

Although some jailhouse lawyers are no doubt very 
capable, it is not necessarily the best amateur legal 
minds which are devoted to jailhouse lawyering. Rather, 
the most aggressive and domineering personalities may 
predominate. And it may not be those with the best 
claims to relief who are served as clients, but those who 
are weaker and more gullible. Many assert that the 
aim of the jailhouse lawyer is not the service of truth 
and justice, but rather self-aggrandizement, profit, and 
power. According to prison officials, whose expertise in

320-583 0 - 69 - 40
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such matters should be given some consideration, the 
jailhouse lawyer often succeeds in establishing his own 
power structure, quite apart from the formal system of 
warden, guards, and trusties which the prison seeks to 
maintain. Those whom the jailhouse lawyer serves may 
come morally under his sway as the one hope of their 
release, and repay him not only with obedience but with 
what minor gifts and other favors are available to them. 
When a client refuses to pay, violence may result, in 
which the jailhouse lawyer may be aided by his other 
clients.*

It cannot be expected that the petitions which emerge 
from such a process will be of the highest quality. Codes 
of ethics, champerty, and maintenance, frequently have 
little meaning to the jailhouse lawyer, who solicits busi-
ness as vigorously as he can. In the petition itself, out-
right lies may serve the jailhouse lawyer’s purpose since 
by procuring for a prisoner client a short trip out of 
jail for a hearing on his contentions the petition writer’s 
credibility with the other convicts is improved.

Habeas corpus petitions, as the majority notes, are rela-
tively easy to prepare: they need only set out the facts 
giving rise to a claim for relief and the judge will apply 
the law, appointing a lawyer for the prisoner and giving 
him a hearing when appropriate. This fact does not but-
tress the unregulated jailhouse lawyer system, but under-
mines it. To the extent that it is easy to state a claim, 
any prisoner can do it, and need not submit to the mercies 
of a jailhouse lawyer. To the extent that it is difficult— 

*Krause, A Lawyer Looks at Writ-Writing, 56 Calif. L. Rev. 
371 (1968); Spector, A Prison Librarian Looks at Writ-Writing, 
56 Calif. L. Rev. 365 (1968); Note, Constitutional Law: Prison 
“No-Assistance” Regulations and the Jailhouse Lawyer, 1968 Duke 
L. J. 343, 345-347; Note, Legal Services for Prison Inmates, 1967 
Wis. L. Rev. 514, 520-522; Note, Prisoner Assistance on Federal 
Habeas Corpus Petitions, 19 Stan. L. Rev. 887, 891, n. 31 (1967).
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and it is necessary to understand what one’s rights are 
before it is possible to set out in a petition the facts 
which support them—there may be no fellow prisoner 
adequate to the task. There are some well informed and 
articulate prisoners and some (not necessarily the same) 
who give advice and aid out of altruism. When the 
two qualities are combined in one man, as they sometimes 
are, he can be a perfectly adequate source of help. But 
the jails are not characteristically populated with the 
intelligent or the benign, and capable altruists must be 
rare indeed. On the other hand, some jailhouse clients 
are illiterate; and whether illiterate or not, there are 
others who are unable to prepare their own petitions. 
They need help, but I doubt that the problem of the 
indigent convict will be solved by subjecting him to the 
false hopes, dominance, and inept representation of the 
average unsupervised jailhouse lawyer.

I cannot say, therefore, that petitioner Johnson, who 
is a convicted rapist serving a life sentence and whose 
prison conduct the State has wide discretion in regu-
lating, cannot be disciplined for violating a prison rule 
against aiding other prisoners in seeking post-conviction 
relief, particularly when there is no showing that any 
prisoner in the Tennessee State Penitentiary has been 
denied access to the courts, that Johnson has confined 
his services to those who need it, or that Johnson is 
himself competent to give the advice which he offers. 
No prisoner testified that Johnson was the only person 
available who would write out a writ for him or that 
guards or other prison functionaries would not furnish 
the necessary help. And it is really the prisoner client’s 
rights, not the jailhouse lawyer’s, which are most in need 
of protection.

If the problem of the indigent and ignorant convict in 
seeking post-conviction relief is substantial, which I 
think it is, the better course is not in effect to sanction
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and encourage spontaneous jailhouse lawyer systems but 
to decide the matter directly in the case of a man who 
himself needs help and in that case to rule that the 
State must provide access to the courts by ensuring that 
those who cannot help themselves have reasonably ade-
quate assistance in preparing their post-conviction papers. 
Ideally, perhaps professional help should be furnished 
and prisoners encouraged to seek it so that any possible 
claims receive early and complete examination. But I 
am inclined to agree with Mr . Justic e Douglas  that it 
is neither practical nor necessary to require the help 
of lawyers. As the opinions in this case indicate, the 
alternatives are various and the burden on the States 
would not be impossible to discharge. This requirement 
might even be met by the establishment of a system of 
regulated trusties of the prison who would advise pris-
oners of their legal rights. Selection of the jailhouse 
lawyers by the prison officials for scholarship and char-
acter might assure that the inmate client received advice 
which would actually help him, and regulation of the 
“practice” by the authorities would reduce the likelihood 
of coerced fees or blackmail. The same legislative judg-
ment which should be sustained in concluding that the 
evils of jailhouse lawyering justify its proscription might 
also support a legislative conclusion that jailhouse law-
yering under carefully controlled conditions satisfies the 
prisoner’s constitutional right to help.

Regretfully, therefore, I dissent.
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Petitioners, three public school pupils in Des Moines, Iowa, were 
suspended from school for wearing black armbands to protest 
the Government’s policy in Vietnam. They sought nominal dam-
ages and an injunction against a regulation that the respondents 
had promulgated banning the wearing of armbands. The District 
Court dismissed the complaint on the ground that the regulation 
was within the Board’s power, despite the absence of any finding 
of substantial interference with the conduct of school activities. 
The Court of Appeals, sitting en banc, affirmed by an equally 
divided court. Held:

1. In wearing armbands, the petitioners were quiet and passive. 
They were not disruptive and did not impinge upon the rights of 
others. In these circumstances, their conduct was within the 
protection of the Free Speech Clause of the First Amendment 
and the Due Process Clause of the Fourteenth. Pp. 505-506.

2. First Amendment rights are available to teachers and 
students, subject to application in light of the special character-
istics of the school environment. Pp. 506-507.

3. A prohibition against expression of opinion, without any 
evidence that the rule is necessary to avoid substantial interference 
with school discipline or the rights of others, is not permissible 
under the First and Fourteenth Amendments. Pp. 507-514.

383 F. 2d 988, reversed and remanded.

Dan L. Johnston argued the cause for petitioners. 
With him on the brief were Melvin L. Wulf and David N. 
Ellenhorn.

Allan A. Herrick argued the cause for respondents. 
With him on the brief were Herschel G. Langdon and 
David W. Belin.

Charles Morgan, Jr., filed a brief for the United 
States National Student Association, as amicus curiae, 
urging reversal.
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Mr . Justi ce  Fortas  delivered the opinion of the Court.
Petitioner John F. Tinker, 15 years old, and petitioner 

Christopher Eckhardt, 16 years old, attended high schools 
in Des Moines, Iowa. Petitioner Mary Beth Tinker, 
John’s sister, was a 13-year-old student in junior high 
school.

In December 1965, a group of adults and students in 
Des Moines held a meeting at the Eckhardt home. The 
group determined to publicize their objections to the 
hostilities in Vietnam and their support for a truce by 
wearing black armbands during the holiday season and 
by fasting on December 16 and New Year’s Eve. Peti-
tioners and their parents had previously engaged in 
similar activities, and they decided to participate in the 
program.

The principals of the Des Moines schools became aware 
of the plan to wear armbands. On December 14, 1965, 
they met and adopted a policy that any student wearing 
an armband to school would be asked to remove it, and 
if he refused he would be suspended until he returned 
without the armband. Petitioners were aware of the 
regulation that the school authorities adopted.

On December 16, Mary Beth and Christopher wore 
black armbands to their schools. John Tinker wore his 
armband the next day. They were all sent home and 
suspended from school until they would come back with-
out their armbands. They did not return to school until 
after the planned period for wearing armbands had 
expired—that is, until after New Year’s Day.

This complaint was filed in the United States District 
Court by petitioners, through their fathers, under § 1983 
of Title 42 of the United States Code. It prayed for an 
injunction restraining the respondent school officials and 
the respondent members of the board of directors of the 
school district from disciplining the petitioners, and it 
sought nominal damages. After an evidentiary hear-
ing the District Court dismissed the complaint. It up-
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held the constitutionality of the school authorities’ action 
on the ground that it was reasonable in order to prevent 
disturbance of school discipline. 258 F. Supp. 971 
(1966). The court referred to but expressly declined 
to follow the Fifth Circuit’s holding in a similar case 
that the wearing of symbols like the armbands cannot 
be prohibited unless it “materially and substantially 
interfere [s] with the requirements of appropriate dis-
cipline in the operation of the school.” Burnside v. 
Byars, 363 F. 2d 744, 749 (1966) ?

On appeal, the Court of Appeals for the Eighth Circuit 
considered the case en banc. The court was equally 
divided, and the District Court’s decision was accord-
ingly affirmed, without opinion. 383 F. 2d 988 (1967). 
We granted certiorari. 390 U. S. 942 (1968).

I.
The District Court recognized that the wearing of an 

armband for the purpose of expressing certain views is 
the type of symbolic act that is within the Free Speech 
Clause of the First Amendment. See West Virginia v. 
Barnette, 319 U. S. 624 (1943); Stromberg n . California, 
283 U. S. 359 (1931). Cf. Thornhill v. Alabama, 310 
U. S. 88 (1940); Edwards v. South Carolina, 372 U. S. 
229 (1963); Brown v. Louisiana, 383 U. S. 131 (1966). 
As we shall discuss, the wearing of armbands in the 
circumstances of this case was entirely divorced from 
actually or potentially disruptive conduct by those par-
ticipating in it. It was closely akin to “pure speech”

1 In Burnside, the Fifth Circuit ordered that high school authori-
ties be enjoined from enforcing a regulation forbidding students to 
wear “freedom buttons.” It is instructive that in Blackwell v. 
Issaquena County Board of Education, 363 F. 2d 749 (1966), the 
same panel on the same day reached the opposite result on different 
facts. It declined to enjoin enforcement of such a regulation in 
another high school where the students wearing freedom buttons 
harassed students who did not wear them and created much 
disturbance.
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which, we have repeatedly held, is entitled to compre-
hensive protection under the First Amendment. Cf. 
Cox v. Louisiana, 379 U. S. 536, 555 (1965); Adderley 
v. Florida, 385 U. S. 39 (1966).

First Amendment rights, applied in light of the 
special characteristics of the school environment, are 
available to teachers and students. It can hardly be 
argued that either students or teachers shed their con-
stitutional rights to freedom of speech or expression at 
the schoolhouse gate. This has been the unmistakable 
holding of this Court for almost 50 years. In Meyer v. 
Nebraska, 262 U. S. 390 (1923), and Bartels v. Iowa, 
262 U. S. 404 (1923), this Court, in opinions by Mr. Jus-
tice McReynolds, held that the Due Process Clause of 
the Fourteenth Amendment prevents States from for-
bidding the teaching of a foreign language to young 
students. Statutes to this effect, the Court held, uncon-
stitutionally interfere with the liberty of teacher, student, 
and parent.2 See also Pierce n . Society of Sisters, 268

2 Hamilton v. Regents of Univ, of Cal., 293 U. S. 245 (1934), is 
sometimes cited for the broad proposition that the State may attach 
conditions to attendance at a state university that require individ-
uals to violate their religious convictions. The case involved dis-
missal of members of a religious denomination from a land grant 
college for refusal to participate in military training. Narrowly 
viewed, the case turns upon the Court’s conclusion that merely 
requiring a student to participate in school training in military 
“science” could not conflict with his constitutionally protected free-
dom of conscience. The decision cannot be taken as establishing that 
the State may impose and enforce any conditions that it chooses upon 
attendance at public institutions of learning, however violative they 
may be of fundamental constitutional guarantees. See, e. g., West 
Virginia v. Barnette, 319 U. S. 624 (1943) ; Dixon v. Alabama State 
Board of Education, 294 F. 2d 150 (C. A. 5th Cir. 1961) ; Knight v. 
State Board of Education, 200 F. Supp. 174 (D. C. M. D. Tenn. 
1961); Dickey v. Alabama State Board of Education, 273 F. Supp. 
613 (D. C. M. D. Ala. 1967). See also Note, Unconstitutional 
Conditions, 73 Harv. L. Rev. 1595 (I960); Note, Academic Free-
dom, 81 Harv. L. Rev. 1045 (1968).
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U. S. 510 (1925); West Virginia v. Barnette, 319 U. S. 
624 (1943); McCollum v. Board of Education, 333 U. S. 
203 (1948); Wieman v. Updegraff, 344 U. S. 183, 195 
(1952) (concurring opinion); Sweezy v. New Hampshire, 
354 U. S. 234 (1957); Shelton v. Tucker, 364 U. S. 479, 
487 (1960); Engel v. Vitale, 370 U. S. 421 (1962); 
Keyishian v. Board of Regents, 385 U. S. 589, 603 (1967); 
Epperson v. Arkansas, ante, p. 97 (1968).

In West Virginia v. Barnette, supra, this Court held 
that under the First Amendment, the student in public 
school may not be compelled to salute the flag. Speak-
ing through Mr. Justice Jackson, the Court said:

“The Fourteenth Amendment, as now applied to 
the States, protects the citizen against the State 
itself and all of its creatures—Boards of Education 
not excepted. These have, of course, important, 
delicate, and highly discretionary functions, but none 
that they may not perform within the limits of the 
Bill of Rights. That they are educating the young 
for citizenship is reason for scrupulous protection of 
Constitutional freedoms of the individual, if we are 
not to strangle the free mind at its source and teach 
youth to discount important principles of our gov-
ernment as mere platitudes.” 319 U. S., at 637.

On the other hand, the Court has repeatedly empha-
sized the need for affirming the comprehensive authority 
of the States and of school officials, consistent with 
fundamental constitutional safeguards, to prescribe and 
control conduct in the schools. See Epperson v. Ar-
kansas, supra, at 104; Meyer v. Nebraska, supra, at 402. 
Our problem lies in the area where students in the exer-
cise of First Amendment rights collide with the rules of 
the school authorities.

II.
The problem posed by the present case does not relate 

to regulation of the length of skirts or the type of cloth-



508 OCTOBER TERM, 1968.

Opinion of the Court. 393 U. S.

ing, to hair style, or deportment. Cf. Ferrell v. Dallas 
Independent School District, 392 F. 2d 697 (1968); 
Pugsley v. Sellmeyer, 158 Ark. 247, 250 S. W. 538 (1923). 
It does not concern aggressive, disruptive action or even 
group demonstrations. Our problem involves direct, 
primary First Amendment rights akin to “pure speech.”

The school officials banned and sought to punish peti-
tioners for a silent, passive expression of opinion, unac-
companied by any disorder or disturbance on the part of 
petitioners. There is here no evidence whatever of peti-
tioners’ interference, actual or nascent, with the schools’ 
work or of collision with the rights of other students 
to be secure and to be let alone. Accordingly, this case 
does not concern speech or action that intrudes upon the 
work of the schools or the rights of other students.

Only a few of the 18,000 students in the school system 
wore the black armbands. Only five students were sus-
pended for wearing them. There is no indication that 
the work of the schools or any class was disrupted. Out-
side the classrooms, a few students made hostile remarks 
to the children wearing armbands, but there were no 
threats or acts of violence on school premises.

The District Court concluded that the action of the 
school authorities was reasonable because it was based 
upon their fear of a disturbance from the wearing of the 
armbands. But, in our system, undifferentiated fear or 
apprehension of disturbance is not enough to overcome 
the right to freedom of expression. Any departure from 
absolute regimentation may cause trouble. Any varia-
tion from the majority’s opinion may inspire fear. Any 
word spoken, in class, in the lunchroom, or on the campus, 
that deviates from the views of another person may start 
an argument or cause a disturbance. But our Constitu-
tion says we must take this risk, Terminiello v. Chicago, 
337 U. S. 1 (1949) ; and our history says that it is this 
sort of hazardous freedom—this kind of openness—that is
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the basis of our national strength and of the independence 
and vigor of Americans who grow up and live in this 
relatively permissive, often disputatious, society.

In order for the State in the person of school officials 
to justify prohibition of a particular expression of opinion, 
it must be able to show that its action was caused by 
something more than a mere desire to avoid the dis-
comfort and unpleasantness that always accompany an 
unpopular viewpoint. Certainly where there is no find-
ing and no showing that engaging in the forbidden con-
duct would “materially and substantially interfere with 
the requirements of appropriate discipline in the opera-
tion of the school,” the prohibition cannot be sustained. 
Burnside v. Byars, supra, at 749.

In the present case, the District Court made no such 
finding, and our independent examination of the record 
fails to yield evidence that the school authorities had 
reason to anticipate that the wearing of the armbands 
would substantially interfere with the work of the school 
or impinge upon the rights of other students. Even an 
official memorandum prepared after the suspension that 
listed the reasons for the ban on wearing the armbands 
made no reference to the anticipation of such disruption.3

3 The only suggestions of fear of disorder in the report are these: 
“A former student of one of our high schools was killed in Viet 

Nam. Some of his friends are still in school and it was felt that if 
any kind of a demonstration existed, it might evolve into something 
which would be difficult to control.”

“Students at one of the high schools were heard to say they would 
wear arm bands of other colors if the black bands prevailed.”

Moreover, the testimony of school authorities at trial indicates 
that it was not fear of disruption that motivated the regulation pro-
hibiting the armbands; the regulation was directed against “the 
principle of the demonstration” itself. School authorities simply 
felt that “the schools are no place for demonstrations,” and if the 
students “didn’t like the way our elected officials were handling 
things, it should be handled with the ballot box and not in the halls 
of our public schools.”
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On the contrary, the action of the school authorities 
appears to have been based upon an urgent wish to avoid 
the controversy which might result from the expression, 
even by the silent symbol of armbands, of opposition to 
this Nation’s part in the conflagration in Vietnam.4 It is 
revealing, in this respect, that the meeting at which the 
school principals decided to issue the contested regulation 
was called in response to a student’s statement to the 
journalism teacher in one of the schools that he wanted to 
write an article on Vietnam and have it published in the 
school paper. (The student was dissuaded.5)

It is also relevant that the school authorities did 
not purport to prohibit the wearing of all symbols of 
political or controversial significance. The record shows 
that students in some of the schools wore buttons relating 
to national political campaigns, and some even wore the 
Iron Cross, traditionally a symbol of Nazism. The 
order prohibiting the wearing of armbands did not extend 
to these. Instead, a particular symbol—black armbands 
worn to exhibit opposition to this Nation’s involvement

4 The District Court found that the school authorities, in prohibit-
ing black armbands, were influenced by the fact that “[t]he Viet 
Nam war and the involvement of the United States therein has 
been the subject of a major controversy for some time. When the 
arm band regulation involved herein was promulgated, debate over 
the Viet Nam war had become vehement in many localities. A 
protest march against the war had been recently held in Washington, 
D. C. A wave of draft card burning incidents protesting the war 
had swept the country. At that time two highly publicized draft 
card burning cases were pending in this Court. Both individuals 
supporting the war and those opposing it were quite vocal in 
expressing their views.” 258 F. Supp., at 972-973.

5 After the principals’ meeting, the director of secondary educa-
tion and the principal of the high school informed the student that 
the principals were opposed to publication of his article. They 
reported that “we felt that it was a very friendly conversation, 
although we did not feel that we had convinced the student that 
our decision was a just one.”
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in Vietnam—was singled out for prohibition. Clearly, 
the prohibition of expression of one particular opinion, 
at least without evidence that it is necessary to avoid 
material and substantial interference with schoolwork 
or discipline, is not constitutionally permissible.

In our system, state-operated schools may not be en-
claves of totalitarianism. School officials do not possess 
absolute authority over their students. Students in 
school as well as out of school are “persons” under our 
Constitution. They are possessed of fundamental rights 
which the State must respect, just as they themselves 
must respect their obligations to the State. In our 
system, students may not be regarded as closed-circuit 
recipients of only that which the State chooses to com-
municate. They may not be confined to the expression 
of those sentiments that are officially approved. In the 
absence of a specific showing of constitutionally valid 
reasons to regulate their speech, students are entitled to 
freedom of expression of their views. As Judge Gewin, 
speaking for the Fifth Circuit, said, school officials cannot 
suppress “expressions of feelings with which they do not 
wish to contend.” Burnside v. Byars, supra, at 749.

In Meyer v. Nebraska, supra, at 402, Mr. Justice 
McReynolds expressed this Nation’s repudiation of the 
principle that a State might so conduct its schools as to 
“foster a homogeneous people.” He said:

“In order to submerge the individual and develop 
ideal citizens, Sparta assembled the males at seven 
into barracks and intrusted their subsequent educa-
tion and training to official guardians. Although 
such measures have been deliberately approved by 
men of great genius, their ideas touching the rela-
tion between individual and State were wholly dif-
ferent from those upon which our institutions rest; 
and it hardly will be affirmed that any legislature 
could impose such restrictions upon the people of a
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State without doing violence to both letter and spirit 
of the Constitution.”

This principle has been repeated by this Court on numer-
ous occasions during the intervening years. In Keyishian 
v. Board of Regents, 385 U. S. 589, 603, Mr . Justic e  
Brennan , speaking for the Court, said:

“ ‘The vigilant protection of constitutional freedoms 
is nowhere more vital than in thé community of 
American schools.’ Shelton v. Tucker, [364 U. S. 
479,] at 487. The classroom is peculiarly the 
‘marketplace of ideas.’ The Nation’s future de-
pends upon leaders trained through wide exposure 
to that robust exchange of ideas which discovers 
truth ‘out of a multitude of tongues, [rather] than 
through any kind of authoritative selection.’ ”

The principle of these cases is not confined to the su-
pervised and ordained discussion which takes place in 
the classroom. The principal use to which the schools 
are dedicated is to accommodate students during pre-
scribed hours for the purpose of certain types of activities. 
Among those activities is personal intercommunication 
among the students? This is not only an inevitable part 
of the process of attending school; it is also an impor-
tant part of the educational process. A student’s rights, 
therefore, do not embrace merely the classroom hours. 
When he is in the cafeteria, or on the playing field, or on

6 In Hammond n . South Carolina State College, 2T2, F. Supp. 947 
(D. C. S. C. 1967), District Judge Hemphill had before him 
a case involving a meeting on campus of 300 students to express 
their views on school practices. He pointed out that a school is 
not like a hospital or a jail enclosure. Cf. Cox n . Louisiana, 379 
U. S. 536 (1965); Adderley n . Florida, 385 U. S. 39 (1966). It is 
a public place, and its dedication to specific uses does not imply that 
the constitutional rights of persons entitled to be there are to be 
gauged as if the premises were purely private property. Cf. Edwards 
v. South Carolina, 372 U. S. 229 (1963); Brown v. Louisiana, 383 
U. S. 131 (1966).
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the campus during the authorized hours, he may express 
his opinions, even on controversial subjects like the con-
flict in Vietnam, if he does so without “materially and 
substantially interferfing] with the requirements of ap-
propriate discipline in the operation of the school” and 
without colliding with the rights of others. Burnside v. 
Byars, supra, at 749. But conduct by the student, in 
class or out of it, which for any reason—whether it stems 
from time, place, or type of behavior—materially disrupts 
classwork or involves substantial disorder or invasion of 
the rights of others is, of course, not immunized by the 
constitutional guarantee of freedom of speech. Cf. 
Blackwell v. Issaquena County Board of Education, 363 
F. 2d 749 (C. A. 5th Cir. 1966).

Under our Constitution, free speech is not a right that 
is given only to be so circumscribed that it exists in prin-
ciple but not in fact. Freedom of expression would not 
truly exist if the right could be exercised only in an area 
that a benevolent government has provided as a safe 
haven for crackpots. The Constitution says that Con-
gress (and the States) may not abridge the right to free 
speech. This provision means what it says. We prop-
erly read it to permit reasonable regulation of speech- 
connected activities in carefully restricted circumstances. 
But we do not confine the permissible exercise of First 
Amendment rights to a telephone booth or the four 
corners of a pamphlet, or to supervised and ordained 
discussion in a school classroom.

If a regulation were adopted by school officials for-
bidding discussion of the Vietnam conflict, or the expres-
sion by any student of opposition to it anywhere on 
school property except as part of a prescribed class-
room exercise, it would be obvious that the regulation 
would violate the constitutional rights of students, at 
least if it could not be justified by a showing that the 
students’ activities would materially and substantially 
disrupt the work and discipline of the school. Cf. Ham-
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mond v. South Carolina State College, 272 F. Supp. 947 
(D. C. S. C. 1967) (orderly protest meeting on state 
college campus) ; Dickey v. Alabama State Board of Edu-
cation, ITS F. Supp. 613 (D. C. M. D. Ala. 1967) (expul-
sion of student editor of college newspaper). In the 
circumstances of the present case, the prohibition of the 
silent, passive “witness of the armbands,” as one of the 
children called it, is no less offensive to the Constitution’s 
guarantees.

As we have discussed, the record does not demonstrate 
any facts which might reasonably have led school authori-
ties to forecast substantial disruption of or material inter-
ference with school activities, and no disturbances or 
disorders on the school premises in fact occurred. These 
petitioners merely went about their ordained rounds in 
school. Their deviation consisted only in wearing on 
their sleeve a band of black cloth, not more than two 
inches wide. They wore it to exhibit their disapproval 
of the Vietnam hostilities and their advocacy of a truce, to 
make their views known, and, by their example, to influ-
ence others to adopt them. They neither interrupted 
school activities nor sought to intrude in the school affairs 
or the lives of others. They caused discussion outside 
of the classrooms, but no interference with work and no 
disorder. In the circumstances, our Constitution does 
not permit officials of the State to deny their form of 
expression.

We express no opinion as to the form of relief which 
should be granted, this being a matter for the lower courts 
to determine. We reverse and remand for further pro-
ceedings consistent with this opinion.

Reversed and remanded.

Mr . Justice  Stewart , concurring.
Although I agree with much of what is said in the 

Court’s opinion, and with its judgment in this case, I
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cannot share the Court’s uncritical assumption that, 
school discipline aside, the First Amendment rights of 
children are co-extensive with those of adults. Indeed, 
I had thought the Court decided otherwise just last 
Term in Ginsberg v. New York, 390 U. S. 629. I con-
tinue to hold the view I expressed in that case: “[A] 
State may permissibly determine that, at least in some 
precisely delineated areas, a child—like someone in a 
captive audience—is not possessed of that full capacity 
for individual choice which is the presupposition of 
First Amendment guarantees.” Id., at 649-650 (con-
curring in result). Cf. Prince v. Massachusetts, 321 U. S. 
158.

Mr . Justi ce  White , concurring.
While I join the Court’s opinion, I deem it appropriate 

to note, first, that the Court continues to recognize a dis-
tinction between communicating by words and commu-
nicating by acts or conduct which sufficiently impinges 
on some valid state interest; and, second, that I do not 
subscribe to everything the Court of Appeals said about 
free speech in its opinion in Burnside v. Byars, 363 F. 2d 
744, 748 (C. A. 5th Cir. 1966), a case relied upon by the 
Court in the matter now before us.

Mr . Justice  Black , dissenting.
The Court’s holding in this case ushers in what I deem 

to be an entirely new era in which the power to control 
pupils by the elected “officials of state supported public 
schools . . .” in the United States is in ultimate effect 
transferred to the Supreme Court.1 The Court brought

1 The petition for certiorari here presented this single question: 
“Whether the First and Fourteenth Amendments permit officials 

of state supported public schools to prohibit students from wearing 
symbols of political views within school premises where the symbols 
are not disruptive of school discipline or decorum.”

320-583 0 - 69 - 41
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this particular case here on a petition for certiorari urging 
that the First and Fourteenth Amendments protect the 
right of school pupils to express their political views all 
the way “from kindergarten through high school.” Here 
the constitutional right to “political expression” asserted 
was a right to wear black armbands during school hours 
and at classes in order to demonstrate to the other 
students that the petitioners were mourning because of 
the death of United States soldiers in Vietnam and to 
protest that war which they were against. Ordered to 
refrain from wearing the armbands in school by the 
elected school officials and the teachers vested with state 
authority to do so, apparently only seven out of the 
school system’s 18,000 pupils deliberately refused to 
obey the order. One defying pupil was Paul Tinker, 
8 years old, who was in the second grade; another, 
Hope Tinker, was 11 years old and in the fifth grade; a 
third member of the Tinker family was 13, in the 
eighth grade; and a fourth member of the same family 
was John Tinker, 15 years old, an 11th grade high 
school pupil. Their father, a Methodist minister with-
out a church, is paid a salary by the American Friends 
Service Committee. Another student who defied the 
school order and insisted on wearing an armband in 
school was Christopher Eckhardt, an 11th grade pupil and 
a petitioner in this case. His mother is an official in fhe 
Women’s International League for Peace and Freedom.

As I read the Court’s opinion it relies upon the fol-
lowing grounds for holding unconstitutional the judg-
ment of the Des Moines school officials and the two 
courts below. First, the Court concludes that the wear-
ing of armbands is “symbolic speech” which is “akin to 
‘pure speech’ ” and therefore protected by the First and 
Fourteenth Amendments. Secondly, the Court decides 
that the public schools are an appropriate place to exer-
cise “symbolic speech” as long as normal school func-
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tions are not “unreasonably” disrupted. Finally, the 
Court arrogates to itself, rather than to the State’s 
elected officials charged with running the schools, the 
decision as to which school disciplinary regulations are 
“reasonable.”

Assuming that the Court is correct in holding that the 
conduct of wearing armbands for the purpose of convey-
ing political ideas is protected by the First Amendment, 
cf., e. g., Giboney v. Empire Storage & Ice Co., 336 
U. S. 490 (1949), the crucial remaining questions are 
whether students and teachers may use the schools 
at their whim as a platform for the exercise of free 
speech—“symbolic” or “pure”—and whether the courts 
will allocate to themselves the function of deciding how 
the pupils’ school day will be spent. While I have always 
believed that under the First and Fourteenth Amend-
ments neither the State nor the Federal Government has 
any authority to regulate or censor the content of 
speech, I have never believed that any person has a 
right to give speeches or engage in demonstrations where 
he pleases and when he pleases. This Court has already 
rejected such a notion. In Cox v. Louisiana, 379 U. S. 
536, 554 (1965), for example, the Court clearly stated 
that the rights of free speech and assembly “do not mean 
that everyone with opinions or beliefs to express may 
address a group at any public place and at any time.”

While the record does not show that any of these arm-
band students shouted, used profane language, or were 
violent in any manner, detailed testimony by some of 
them shows their armbands caused comments, warnings 
by other students, the poking of fun at them, and a warn-
ing by an older football player that other, nonprotesting 
students had better let them alone. There is also evi-
dence that a teacher of mathematics had his lesson pe-
riod practically “wrecked” chiefly by disputes with Mary 
Beth Tinker, who wore her armband for her “demonstra-
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tion.” Even a casual reading of the record shows, that 
this armband did divert students’ minds from their regu-
lar lessons, and that talk, comments, etc., made John 
Tinker “self-conscious” in attending school with his arm-
band. While the absence of obscene remarks or boister-
ous and loud disorder perhaps justifies the Court’s state-
ment that the few armband students did not actually 
“disrupt” the classwork, I think the record overwhelm-
ingly shows that the armbands did exactly what the 
elected school officials and principals foresaw they would, 
that is, took the students’ minds off their classwork and 
diverted them to thoughts about the highly emotional 
subject of the Vietnam war. And I repeat that if the 
time has come when pupils of state-supported schools, 
kindergartens, grammar schools, or high schools, can defy 
and flout orders of school officials to keep their minds on 
their own schoolwork, it is the beginning of a new revolu-
tionary era of permissiveness in this country fostered by 
the judiciary. The next logical step, it appears to me, 
would be to hold unconstitutional laws that bar pupils 
under 21 or 18 from voting, or from being elected mem-
bers of the boards of education.2

The United States District Court refused to hold that 
the state school order violated the First and Fourteenth 
Amendments. 258 F. Supp. 971. Holding that the pro-
test was akin to speech, which is protected by the First

2 The following Associated Press article appeared in the Washing-
ton Evening Star, January 11, 1969, p. A-2, col. 1:

“BELLINGHAM, Mass. (AP)—Todd R. Hennessy, 16, has filed 
nominating papers to run for town park commissioner in the March 
election.

“ T can see nothing illegal in the youth’s seeking the elective office,’ 
said Lee Ambler, the town counsel. 'But I can’t overlook the possi-
bility that if he is elected any legal contract entered into by the 
park commissioner would be void because he is a juvenile.’

“Todd is a junior in Mount St. Charles Academy, where he has 
a top scholastic record.”
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and Fourteenth Amendments, that court held that the 
school order was ‘‘reasonable” and hence constitutional. 
There was at one time a line of cases holding “reason-
ableness” as the court saw it to be the test of a “due 
process” violation. Two cases upon which the Court to-
day heavily relies for striking down this school order 
used this test of reasonableness, Meyer v. Nebraska, 262 
U. S. 390 (1923), and Bartels v. Iowa, 262 U. S. 404 
(1923). The opinions in both cases were written by 
Mr. Justice McReynolds; Mr. Justice Holmes, who 
opposed this reasonableness test, dissented from the hold-
ings as did Mr. Justice Sutherland. This constitutional 
test of reasonableness prevailed in this Court for a season. 
It was this test that brought on President Franklin Roose-
velt’s well-known Court fight. His proposed legislation 
did not pass, but the fight left the “reasonableness” con-
stitutional test dead on the battlefield, so much so that 
this Court in Ferguson v. Skrupa, 372 U. S. 726, 729, 730, 
after a thorough review of the old cases, was able to 
conclude in 1963:

“There was a time when the Due Process Clause was 
used by this Court to strike down laws which were 
thought unreasonable, that is, unwise or incom-
patible with some particular economic or social 
philosophy.

“The doctrine that prevailed in Lochner, Coppage, 
Adkins, Burns, and like cases—that due process 
authorizes courts to hold laws unconstitutional when 
they believe the legislature has acted unwisely—has 
long since been discarded.”

The Ferguson case totally repudiated the old reasonable-
ness-due process test, the doctrine that judges have 
the power to hold laws unconstitutional upon the belief of 
judges that they “shock the conscience” or that they are
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“unreasonable,” “arbitrary,” “irrational,” “contrary to 
fundamental ‘decency,’ ” or some other such flexible term 
without precise boundaries. I have many times expressed 
my opposition to that concept on the ground that it gives 
judges power to strike down any law they do not like. 
If the majority of the Court today, by agreeing to the 
opinion of my Brother Fortas , is resurrecting that old 
reasonableness-due process test, I think the constitutional 
change should be plainly, unequivocally, and forthrightly 
stated for the benefit of the bench and bar. It will be a 
sad day for the country, I believe, when the present-day 
Court returns to the McReynolds due process concept. 
Other cases cited by the Court do not, as implied, follow 
the McReynolds reasonableness doctrine. West Virginia 
v. Barnette, 319 U. S. 624, clearly rejecting the “reason-
ableness” test, held that the Fourteenth Amendment 
made the First applicable to the States, and that the two 
forbade a State to compel little schoolchildren to salute 
the United States flag when they had religious scruples 
against doing so.3 Neither Thornhill v. Alabama, 310 
U. S. 88; Stromberg v. California, 283 U. S. 359; Edwards

3 In Cantwell v. Connecticut, 310 U. S. 296, 303-304 (1940), this 
Court said:
“The First Amendment declares that Congress shall make no law 
respecting an establishment of religion or prohibiting the free exercise 
thereof. The Fourteenth Amendment has rendered the legislatures 
of the states as incompetent as Congress to enact such laws. The 
constitutional inhibition of legislation on the subject of religion has 
a double aspect. On the one hand, it forestalls compulsion by law 
of the acceptance of any creed or the practice of any form of worship. 
Freedom of conscience and freedom to adhere to such religious 
organization or form of worship as the individual may choose cannot 
be restricted by law. On the other hand, it safeguards the free 
exercise of the chosen form of religion. Thus the Amendment em-
braces two concepts,—freedom to believe and freedom to act. The 
first is absolute but, in the nature of things, the second cannot be. 
Conduct remains subject to regulation for the protection of society.”
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v. South Carolina, 372 U. S. 229; nor Brown v. Louisiana, 
383 U. S. 131, related to schoolchildren at all, and none 
of these cases embraced Mr. Justice McReynolds’ reason-
ableness test; and Thornhill, Edwards, and Brown relied 
on the vagueness of state statutes under scrutiny to hold 
them unconstitutional. Cox v. Louisiana, 379 U. S. 536, 
555, and Adderley v. Florida, 385 U. S. 39, cited by the 
Court as a “compare,” indicating, I suppose, that these 
two cases are no longer the law, were not rested to the 
slightest extent on the Meyer and Bartels “reasonable-
ness-due process-McReynolds” constitutional test.

I deny, therefore, that it has been the “unmistakable 
holding of this Court for almost 50 years” that “students” 
and “teachers” take with them into the “schoolhouse 
gate” constitutional rights to “freedom of speech or 
expression.” Even Meyer did not hold that. It makes 
no reference to “symbolic speech” at all; what it did 
was to strike down as “unreasonable” and therefore 
unconstitutional a Nebraska law barring the teaching 
of the German language before the children reached 
the eighth grade. One can well agree with Mr. Justice 
Holmes and Mr. Justice Sutherland, as I do, that 
such a law was no more unreasonable than it would 
be to bar the teaching of Latin and Greek to pupils who 
have not reached the eighth grade. In fact, I think the 
majority’s reason for invalidating the Nebraska law was 
that it did not like it or in legal jargon that it “shocked 
the Court’s conscience,” “offended its sense of justice,” or 
was “contrary to fundamental concepts of the English- 
speaking world,” as the Court has sometimes said. See, 
e. g., Roehm v. California, 342 U. S. 165, and Irvine v. 
California, 347 U. S. 128. The truth is that a teacher 
of kindergarten, grammar school, or high school pupils 
no more carries into a school with him a complete right 
to freedom of speech and expression than an anti-Catholic 
or anti-Semite carries with him a complete freedom of
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speech and religion into a Catholic church or Jewish 
synagogue. Nor does a person carry with him into the 
United States Senate or House, or into the Supreme 
Court, or any other court, a complete constitutional right 
to go into those places contrary to their rules and speak 
his mind on any subject he pleases. It is a myth to say 
that any person has a constitutional right to say what he 
pleases, where he pleases, and when he pleases. Our 
Court has decided precisely the opposite. See, e. g., 
Cox v. Louisiana, 379 U. S. 536, 555; Adderley v. Florida, 
385 U. S. 39.

In my view, teachers in state-controlled public schools 
are hired to teach there. Although Mr. Justice McReyn-
olds may have intimated to the contrary in Meyer v. 
Nebraska, supra, certainly a teacher is not paid to go into 
school and teach subjects the State does not hire him to 
teach as a part of its selected curriculum. Nor are public 
school students sent to the schools at public expense to 
broadcast political or any other views to educate and in-
form the public. The original idea of schools, which I do 
not believe is yet abandoned as worthless or out of date, 
was that children had not yet reached the point of experi-
ence and wisdom which enabled them to teach all of their 
elders. It may be that the Nation has outworn the old- 
fashioned slogan that “children are to be seen not heard,” 
but one may, I hope, be permitted to harbor the thought 
that taxpayers send children to school on the premise 
that at their age they need to learn, not teach.

The true principles on this whole subject were in my 
judgment spoken by Mr. Justice McKenna for the Court 
in Waugh v. Mississippi University in 237 U. S. 589, 
596-597. The State had there passed a law barring 
students from peaceably assembling in Greek letter fra-
ternities and providing that students who joined them 
could be expelled from school. This law would appear 
on the surface to run afoul of the First Amendment’s
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freedom of assembly clause. The law was attacked as 
violative of due process and of the privileges and immuni-
ties clause and as a deprivation of property and of liberty, 
under the Fourteenth Amendment. It was argued that 
the fraternity made its members more moral, taught dis-
cipline, and inspired its members to study harder and to 
obey better the rules of discipline and order. This Court 
rejected all the “fervid” pleas of the fraternities’ advo-
cates and decided unanimously against these Fourteenth 
Amendment arguments. The Court in its next to the 
last paragraph made this statement which has complete 
relevance for us today:

“It is said that the fraternity to which complainant 
belongs is a moral and of itself a disciplinary force. 
This need not be denied. But whether such mem-
bership makes against discipline was for the State 
of Mississippi to determine. It is to be remem-
bered that the University was established by the 
State and is under the control of the State, and the 
enactment of the statute may have been induced by 
the opinion that membership in the prohibited socie-
ties divided the attention of the students and dis-
tracted from that singleness of purpose which the 
State desired to exist in its public educational insti-
tutions. It is not for us to entertain conjectures in 
opposition to the views of the State and annul its 
regulations upon disputable considerations of their 
wisdom or necessity.” (Emphasis supplied.)

It was on the foregoing argument that this Court 
sustained the power of Mississippi to curtail the First 
Amendment’s right of peaceable assembly. And the 
same reasons are equally applicable to curtailing in the 
States’ public schools the right to complete freedom of 
expression. Iowa’s public schools, like Mississippi’s uni-
versity, are operated to give students an opportunity to 
learn, not to talk politics by actual speech, or by “sym-
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bolic” speech. And, as I have pointed out before, the 
record amply shows that public protest in the school 
classes against the Vietnam war ‘'distracted from that 
singleness of purpose which the State [here Iowa] 
desired to exist in its public educational institutions.” 
Here the Court should accord Iowa educational institu-
tions the same right to determine for themselves to what 
extent free expression should be allowed in its schools 
as it accorded Mississippi with reference to freedom 
of assembly. But even if the record were silent as to 
protests against the Vietnam war distracting students 
from their assigned class work, members of this Court, 
like all other citizens, know, without being told, that 
the disputes over the wisdom of the Vietnam war have 
disrupted and divided this country as few other issues 
ever have. Of course students, like other people, cannot 
concentrate on lesser issues when black armbands are 
being ostentatiously displayed in their presence to call 
attention to the wounded and dead of the war, some of 
the wounded and the dead being their friends and neigh-
bors. It was, of course, to distract the attention of other 
students that some students insisted up to the very point 
of their own suspension from school that they were 
determined to sit in school with their symbolic armbands.

Change has been said to be truly the law of life but 
sometimes the old and the tried and true are worth 
holding. The schools of this Nation have undoubtedly 
contributed to giving us tranquility and to making us 
a more law-abiding people. Uncontrolled and uncon-
trollable liberty is an enemy to domestic peace. We can-
not close our eyes to the fact that some of the country’s 
greatest problems are crimes committed by the youth, too 
many of school age. School discipline, like parental dis-
cipline, is an integral and important part of training our 
children to be good citizens—to be better citizens. Here 
a very small number of students have crisply and sum-
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marily refused to obey a school order designed to give 
pupils who want to learn the opportunity to do so. One 
does not need to be a prophet or the son of a prophet to 
know that after the Court’s holding today some stu-
dents in Iowa schools and indeed in all schools will be 
ready, able, and willing to defy their teachers on prac-
tically all orders. This is the more unfortunate for the 
schools since groups of students all over the land are 
already running loose, conducting break-ins, sit-ins, lie- 
ins, and smash-ins. Many of these student groups, as is 
all too familiar to all who read the newspapers and watch 
the television news programs, have already engaged in 
rioting, property seizures, and destruction. They have 
picketed schools to force students not to cross their picket 
lines and have too often violently attacked earnest but 
frightened students who wanted an education that the 
pickets did not want them to get. Students engaged 
in such activities are apparently confident that they know 
far more about how to operate public school systems than 
do their parents, teachers, and elected school officials. It 
is no answer to say that the particular students here have 
not yet reached such high points in their demands to 
attend classes in order to exercise their political pressures. 
Turned loose with lawsuits for damages and injunc-
tions against their teachers as they are here, it is 
nothing but wishful thinking to imagine that young, 
immature students will not soon believe it is their right 
to control the schools rather than the right of the States 
that collect the taxes to hire the teachers for the benefit 
of the pupils. This case, therefore, wholly without con-
stitutional reasons in my judgment, subjects all the 
public schools in the country to the whims and caprices of 
their loudest-mouthed, but maybe not their brightest, 
students. I, for one, am not fully persuaded that school 
pupils are wise enough, even with this Court’s expert 
help from Washington, to run the 23,390 public school 
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systems4 in our 50 States. I wish, therefore, wholly to 
disclaim any purpose on my part to hold that the Federal 
Constitution compels the teachers, parents, and elected 
school officials to surrender control of the American pub-
lic school system to public school students. I dissent.

Mr . Justice  Harlan , dissenting.
I certainly agree that state public school authorities 

in the discharge of their responsibilities are not wholly 
exempt from the requirements of the Fourteenth Amend-
ment respecting the freedoms of expression and asso-
ciation. At the same time I am reluctant to believe that 
there is any disagreement between the majority and 
myself on the proposition that school officials should be 
accorded the widest authority in maintaining discipline 
and good order in their institutions. To translate that 
proposition into a workable constitutional rule, I would, 
in cases like this, cast upon those complaining the burden 
of showing that a particular school measure was moti-
vated by other than legitimate school concerns—for ex-
ample, a desire to prohibit the expression of an unpopular 
point of view, while permitting expression of the dominant 
opinion.

Finding nothing in this record which impugns the 
good faith of respondents in promulgating the armband 
regulation, I would affirm the judgment below.

4 Statistical Abstract of the United States (1968), Table No. 578, 
p. 406.
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SERBIAN ORTHODOX CHURCH CONGREGATION 
OF ST. DEMETRIUS OF AKRON v.

KELEMEN et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF OHIO.

No. 91. Decided February 24, 1969.

Certiorari granted; vacated and remanded.

Bernard R. Roetzel and Bernard J. Roetzel for 
petitioner.

Frederick H. Gillen and Don R. Miller for respondents.

Per  Curiam .
The petition for a writ of certiorari is granted, judg-

ment is vacated, and the case is remanded to the Supreme 
Court of Ohio for further consideration in light of Presby-
terian Church in the United States v. Mary Elizabeth 
Blue Hull Memorial Presbyterian Church, ante, p. 440.

CORDREY v. CORDREY.

APPEAL FROM THE SUPREME COURT OF FLORIDA.

No. 859. Decided February 24, 1969.

Appeal dismissed and certiorari denied.

Robert Scott Kaufman for appellant.
William H. Allen and John E. Vanderstar for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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MARYLAND & VIRGINIA ELDERSHIP OF THE 
CHURCHES OF GOD et  al . v . CHURCH OF 

GOD AT SHARPSBURG, INC., et  al .

APPEAL FROM THE COURT OF APPEALS OF MARYLAND.

No. 357. Decided February 24, 1969.

249 Md. 650, 241 A. 2d 691, vacated and remanded.

James H. Booser, Alfred L. Scanlan, and Martin J. 
Flynn for appellants.

Leo Pfeffer for the General Eldership of the Churches 
of God in North America, as amicus curiae, in support 
of appellants.

Per  Curia m .
The judgment is vacated and the case is remanded to 

the Court of Appeals of Maryland for further considera-
tion in light of Presbyterian Church in the United States 
v. Mary Elizabeth Blue Hull Memorial Presbyterian 
Church, ante, p. 440.

BECKER v. VIRGINIA.

APPEAL FROM THE SUPREME COURT OF APPEALS OF 
VIRGINIA.

No. 431. Decided February 24, 1969.

Appeal dismissed and certiorari denied.

Garland M. Layton for appellant.
Andre Evans and Joseph L. Lyle, Jr., for appellee.

Per  Curia m .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.



DECISIONS PER CURIAM. 529

393 U. S. February 24, 1969.

MORGAN et  al . v. BOARD OF FORESTRY OF 
OREGON et  al .

APPEAL FROM THE SUPREME COURT OF OREGON.

No. 632. Decided February 24, 1969.

250 Ore. 460, 443 P. 2d 236, appeal dismissed and certiorari denied.

Ervin W. Potter for appellants.
Robert Y. Thornton, Attorney General of Oregon, and 

Thomas C. Stacer, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

FORAN v. WEINHOFF et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF WISCONSIN.

No. 870. Decided February 24, 1969.

291 F. Supp. 498, appeal dismissed.

Solicitor General Griswold, Assistant Attorney General 
Weisl, Morton Hollander, and Robert V. Zener for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed.

Mr . Justi ce  Douglas  is of the opinion that probable 
jurisdiction should be noted.
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BAKER NATIONAL BANK v. HENDERSON, 
ADMINISTRATRIX.

APPEAL FROM THE SUPREME COURT OF MONTANA.

No. 883. Decided February 24, 1969.

151 Mont. 526, 445 P. 2d 574, appeal dismissed.

Thomas E. Towe for appellant.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.

Mr . Justic e Dougla s , Mr . Justice  Harlan , and 
Mr . Justice  White  are of the opinion that probable 
jurisdiction should be noted and the case set for oral 
argument.

ACCIDENT INDEX BUREAU, INC., et  al . v . MALE, 
COMMISSIONER, DEPARTMENT OF 

LABOR & INDUSTRY, et  al .

APPEAL FROM THE SUPREME COURT OF NEW JERSEY.

No. 889. Decided February 24, 1969.

51 N. J. 107, 237 A. 2d 880, appeal dismissed.

Ed/ward B. Meredith for appellants.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.
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KOHLER et  al . v. TUGWELL, TREASURER OF 
LOUISIANA, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF LOUISIANA.

No. 933. Decided February 24, 1969.

292 F. Supp. 978, affirmed.

Donald V. Organ for appellants.
Dorothy Wolbrette and William P. Curry, Assistant 

Attorneys General of Louisiana, for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

MEEKS v. FLOURNEY, SHERIFF, et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF TEXAS.

No. 81, Mise. Decided February 24, 1969.

Certiorari granted; vacated and remanded.

Crawford C. Martin, Attorney General of Texas, Nola 
White, First Assistant Attorney General, A. J. Ca- 
rubbi, Jr., Executive Assistant Attorney General, and 
Robert C. Flowers, Lonny F. Zwiener, and Gilbert J. 
Pena, Assistant Attorneys General, for respondents.

Per  Curiam .
The motion for leave to proceed in forma pauperis 

and the petition for a writ of certiorari are granted. 
The judgment is vacated and the case is remanded to 
the Supreme Court of Texas for further consideration 
in light of Smith v. Hooey, ante, p. 374.

320-583 0 - 69 - 42
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McCRORY v. MISSISSIPPI.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF MISSISSIPPI.

No. 153, Mise. Decided February 24, 1969.

Certiorari granted; vacated and remanded.

W. S. Moore for petitioner.
Joe T. Patterson, Attorney General of Mississippi, 

and G. Garland Lyell, Jr., Assistant Attorney General, 
for respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Supreme Court of Mississippi for further consideration 
in light of Smith n . Hooey, ante, p. 374.

BUSH v. UNITED STATES.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF OREGON.

No. 857, Mise. Decided February 24, 1969.

Appeal dismissed.

Solicitor General Griswold, Assistant Attorney Gen-
eral Vinson, and Jerome M. Feit for the United States.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed.
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DUNCAN v. INDIANA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF INDIANA.

No. 110, Mise. Decided February 24, 1969.

Certiorari granted; vacated and remanded.

John J. Dillon, Attorney General of Indiana, and 
Richard V. Bennett, Deputy Attorney General, for 
respondent.

Per  Curia m .
The motion for leave to proceed in forma pauperis 

and the petition for a writ of certiorari are granted. 
The judgment is vacated and the case is remanded to 
the Supreme Court of Indiana for further consideration 
in light of Smith v. Hooey, ante, p. 374.

TRIPLETT v. FLOYD CIRCUIT COURT et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF INDIANA.

No. 57, Mise. Decided February 24, 1969.

Certiorari granted; vacated and remanded.

John J. Dillon, Attorney General of Indiana, and 
Richard V. Bennett, Deputy Attorney General, for 
respondents.

Per  Curiam .
The motion for leave to proceed in fonna pauperis 

and the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Supreme Court of Indiana for further consideration in 
light of Smith v. Hooey, ante, p. 374.
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SERTA ASSOCIATES, INC. v. UNITED STATES.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ILLINOIS.

No. 878. Decided February 24, 1969.

Affirmed.

Sigmund Timberg, Lionel G. Gross, and David V. 
Kahn for appellant.

Solicitor General Griswold, Acting Assistant Attorney 
General Hammond, and William R. Weissman for the 
United States.

Per  Curia m .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Justice  Harlan  and Mr . Justi ce  Stewart  are of 
the opinion that probable jurisdiction should be noted 
and the case set for oral argument.

Mr . Justi ce  White  took no part in the consideration 
or decision of this case.
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NATIONAL INDUSTRIAL TRAFFIC LEAGUE
et  al . v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA.

No. 898. Decided February 24, 1969.

287 F. Supp. 129, affirmed.

John F. Donelan, John M. Cleary, Arthur A. Arsham, 
and John J. C. Martin for appellants.

Solicitor General Griswold, Acting Assistant Attorney 
General Hammond, Howard E. Shapiro, Robert W. Gin- 
nane, and Raymond M. Zimmet for the United States 
et al., LeGrand A. Carlston, Z. L. Pearson, Jr., and Bryce 
Rea, Jr., for Rocky Mountain Motor Tariff Bureau, Inc., 
and Mr. Rea for Pacific Inland Tariff Bureau, Inc., 
appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.
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NEW YORK CENTRAL RAILROAD CO. et  al . v . 
LEFKOWITZ, ATTORNEY GENERAL OF

NEW YORK, et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 914. Decided February 24, 1969.

23 N. Y. 2d 1, 241 N. E. 2d 730, appeal dismissed.

John A. Wells, Gerald E. Dwyer, and Victor F. Con- 
dello for appellants.

Louis J. Lefkowitz, Attorney General of New York, 
pro se, Ruth Kessler Toch, Solicitor General, and 
Joseph A. Romano, Assistant Attorney General, for ap-
pellee Lefkowitz, and Thomas A. Shaw, Jr., and Harold C. 
Heiss for appellees Brotherhood of Locomotive Firemen 
& Enginemen et al.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed.
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DUNBAR-STANLEY STUDIOS, INC. v. ALABAMA.

APPEAL FROM THE SUPREME COURT OF ALABAMA.

No. 376. Argued January 16, 1969.—Decided February 25, 1969.

Appellant, a photography firm incorporated and having its prin-
cipal office and its processing plant in North Carolina, was under 
contract with the J. C. Penney Co. to send appellant’s photog-
raphers (nonresidents of Alabama) to the Penney stores in eight 
cities in Alabama for a few days several times a year to photo-
graph children. Each store advertised the service, took orders, 
provided studio space, arranged for sittings, collected the money, 
and delivered the pictures. Appellant, which received a percentage 
of the receipts, took the pictures, processed them in North Caro-
lina, and mailed the photographs to the Penney stores. Alabama 
imposes a license tax on a photographer for each county, town, or 
city where he operates. In the case of a photographer or a gallery 
“at a fixed location” the maximum tax is $25 per year in the largest 
cities. The tax is $5 per week for a transient photographer. Ap-
pellant sought declaratory relief in the Alabama courts, alleging 
that the Commerce Clause of the Constitution barred imposition of 
the transient photographer’s tax on its activities. The lower court 
upheld the tax and the Alabama Supreme Court affirmed. Held:

1. Appellant was engaged in the essentially local activity of 
taking pictures. Appellant could constitutionally be made sub-
ject to local taxation for engaging in that local activity. Pp. 
539-541.

2. Alabama’s tax does not discriminate against interstate com-
merce, since it is levied equally on interstate and intrastate tran-
sient photographers and on the record here the tax on out-of-state 
photographers is not so disproportionate to the tax on fixed- 
location photographers as to come within the condemnation of the 
Constitution. P. 542.

282 Ala. 221, 210 So. 2d 696, affirmed.

J. Edward Thornton argued the cause for appellant. 
With him on the briefs was Glen B. Hardymon.

William H. Burton, Assistant Attorney General of 
Alabama, argued the cause for appellee. With him on 
the brief were MacDonald Gallion, Attorney General, 
and Willard W. Livingston, Assistant Attorney General.
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Mr . Justice  Fortas  delivered the opinion of the Court.
Alabama levies a tax upon photograph galleries and 

persons engaged in photography. If the business is con-
ducted “at a fixed location,” the tax in the large cities 5 
is $25 a year for each such location. For each “tran-
sient or traveling photographer,” the tax is $5 per week 
for each county, town, or city in which he plies his 
trade.1 2

This case involves state assessments of the transient 
photographers tax against appellant and its predecessor 
partnership.3 Appellant sought a declaration from the 
state courts that the assessment was improper, claiming 
that the tax was levied upon interstate commerce, in 
conflict with the Commerce Clause of the Constitution. 
The Supreme Court of Alabama sustained the tax. 282 
Ala. 221, 210 So. 2d 696 (1968). We affirm.

Appellant is a photography firm specializing in selling 
photographs of children. It is organized as a North 
Carolina corporation and its principal office and process-

1 For smaller towns, the rate is stepped down. The lowest rate 
is $3 a year for localities with fewer than 1,000 inhabitants.

2 Title 51, Code of Alabama § 569, prior to its amendment in 
1967, read as follows:
“Photographers and photograph galleries. Every photograph gal-
lery, or person engaged in photography, when the business is 
conducted at a fixed location: In cities and towns of seventy-five 
thousand inhabitants and over, twenty-five dollars; in cities and 
towns of less than seventy-five thousand and not less than forty 
thousand inhabitants, fifteen dollars; in cities and towns of less 
than forty thousand and not less than seven thousand inhabitants, 
ten dollars; in cities and towns of less than seven thousand and over 
one thousand inhabitants, five dollars; in all other places whether 
incorporated or not, three dollars. The payment of the license 
required in this section shall authorize the doing of business only 
in the town, city or county where paid. For each transient or 
traveling photographer, five dollars per week.”

3 No point has been made as to the identity of the taxpayer 
or its liability for the tax if it may be constitutionally levied.
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ing plant are in Charlotte, North Carolina. It has no 
office or place of business in Alabama, nor does it main-
tain an inventory there. Its activities in that State 
stem from a contract between appellant and J. C. Penney 
Co. Penney operates department stores in eight cities 
in Alabama, as well as elsewhere in the Nation. By 
the terms of the contract, as summarized in the com-
plaint, appellant’s photographers, nonresidents of Ala-
bama, “were at the disposal of the local Penney stores. 
The local store manager requested Appellant to send rep-
resentatives for picture taking on specified dates.” 
During the period for which the tax has been assessed, 
appellant’s photographers were sent to J. C. Penney 
stores in eight Alabama cities. According to the com-
plaint, each visit lasted two to five days, and each city 
was visited from one to five times a year.

The Penney stores advertised the photographic service, 
inviting parents to bring their children to be photo-
graphed during the visit by appellant’s photographer. 
Each store took the order for the photographs, arranged 
the time for the sitting, provided a place in the store for 
the temporary studio, collected the money, and delivered 
the pictures to the customer when completed. Appellant 
was paid a percentage of the receipts from the Penney 
stores.

Appellant’s activities were limited to taking the pic-
tures, transmitting the exposed film to its office in North 
Carolina where it was developed, printed, and finished, 
and mailing the finished prints to the Penney stores in 
Alabama.

It is clear from the taxing statute itself and from the 
decisions of the Supreme Court of Alabama that the tax 
is laid upon the distinctive business of the photographer, 
not upon the soliciting of orders or the processing of film. 
Graves v. State, 258 Ala. 359, 62 So. 2d 446 (1952); 
Haden v. Olan Mills, Inc., 273 Ala. 129, 135 So. 2d 388
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(1961). Appellant argues that since each of its photog-
raphers came into Alabama from North Carolina to ply 
his trade, bringing his equipment with him, and since 
he merely exposed his film in Alabama, the developing, 
printing, and finishing operation being conducted in 
North Carolina, his activities in Alabama are an insep-
arable part of interstate commerce and cannot constitu-
tionally be subject to the Alabama license tax. Appellant 
relies upon familiar cases decided by this Court holding 
that the Commerce Clause precludes a state-imposed 
flat sum privilege tax on an interstate enterprise whose 
only contact with the taxing State is the solicitation of 
orders and the subsequent delivery of merchandise within 
the taxing State. West Point Wholesale Grocery Co. v. 
Opelika, 354 U. S. 390 (1957); Memphis Steam Laundry 
Cleaner, Inc. v. Stone, 342 U. S. 389 (1952); Nippert N. 
City of Richmond, 327 U. S. 416 (1946). Such taxes 
have a substantial inhibitory effect on commerce which 
is essentially interstate.

But these cases are not applicable to the present facts. 
In determining whether a state tax imposes an imper-
missible burden on interstate commerce, the issue is 
whether the local activity which is made the nominal 
subject of the tax is ‘‘such an integral part of the inter-
state process, the flow of commerce, that it cannot real-
istically be separated from it.” Michigan-Wisconsin 
Pipe Line Co. v. Calvert, 347 U. S. 157, 166 (1954). If, 
for example, a license tax were imposed on the acts of 
engaging in soliciting orders or making deliveries, conflict 
with the Commerce Clause would be evident because 
these are minimal activities within a State without which 
there can be no interstate commerce. But in the present 
case, the “taxable event,” as defined by the State’s courts, 
is “pursu[ing] the art of photography in Alabama.” 
Graves v. State, 258 Ala. 359, 362, 62 So. 2d 446, 448. 
When appellant’s photographers set up their equipment
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in the local stores, posed the children brought to them 
to be photographed, and operated their cameras, they 
were engaged in an essentially local activity: the business 
of providing photographers’ services. The essentially 
local character of the activity is emphasized by the inti-
mate connection between appellant’s photographers and 
the local stores in which they set up their temporary 
studios. Engaging in such local business may consti-
tutionally be made subject to local taxation. E. g., 
Alaska v. Arctic Maid, 366 U. S. 199 (1961).

It could hardly be suggested that if J. C. Penney had 
set up its own resident or transient photography studios, 
using its own employees, such a photography business 
would have been exempt from state licensing merely 
because it chose to send the exposed film out of the State 
for processing. The extraction of a natural resource 
within a State is not immunized from state taxation 
merely because, once extracted, the product will imme-
diately be shipped out of the State for processing and 
sale to consumers. Alaska v. Arctic Maid, supra, at 
203-204; Oliver Iron Mining Co. v. Lord, 262 U. S. 172, 
177-179 (1923). Cf. Toomer v. Witsell, 334 U. S. 385, 
394-395 (1948). A fortiori, the fact that an inter-
mediate processing stage takes place outside the State 
before the pictures are returned to the State for final 
delivery does not make the taking of the pictures—the 
activity on which the tax was imposed—so inseparable 
a part of the flow of interstate commerce as to be 
immune from state license taxation. The mere sub-
stitution for J. C. Penney’s own employees of a tran-
sient photographer who comes into Alabama from North 
Carolina does not convert the essentially local activity 
of photographing the subjects into an interstate activity 
immune from the state privilege tax. Cf. Caskey Baking 
Co. v. Virginia, 313 U. S. 117 (1941); Wagner v. City of 
Covington, 251 U. S. 95 (1919).
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Nor is the tax invalid as a discrimination against inter-
state commerce. Alabama’s tax is levied equally upon 
all transient or traveling photographers whether their 
travel is interstate or entirely within the State. On the 
record before us, there is no basis for concluding that the 
$5 per week tax on transient out-of-state photographers 
is so disproportionate to the tax imposed on photog-
raphers with a fixed location 4 as to bear unfairly on the 
former. Cf. West Point Wholesale Grocery Co. v. 
Opelika, 354 U. S. 390 (1957); Best & Co. v. Maxwell, 
311 U. S. 454 (1940). In none of the cities for which 
appellant’s complaint gives the details of its activities 
would the transient tax imposed on it have exceeded that 
which a fixed-location photographer would have had to 
pay to operate in the city.5 For example, in 1965, five 
visits are listed to Mobile, resulting in an assessed tax of 
$25. This is equal to the flat rate tax which a photog-
rapher permanently located in the city would have had 
to pay. Since, according to the complaint, the maximum 
tax on appellant in any year for any city would be $25,6 
the burden could hardly be prohibitive.

Affirmed.
Mr . Justice  White , concurring.
Alabama taxes its transient photographers on a dif-

ferent, and often more burdensome, basis than those not

4 See n. 1, supra.
5 Appellant asserts in its brief—but not in the complaint—that 

the taxes assessed for its operations in Birmingham were almost 
twice what a fixed-location photographer would have had to pay 
for the same period. Even assuming that to be true, we are not 
prepared to say that this relative burden is improper, given the 
differences between the two ways of carrying on the business.

6 Allegedly, there were up to five visits per year to each city, 
each visit extending from two to five days. The tax rate for a 
transient photographer was $5 for each week of operation in a 
locality.
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in that category. If firms operating precisely as appel-
lant does, and mailing their film to a central point within 
the State for development, are taxed as transient photog-
raphers then there is no unconstitutional discrimination 
against interstate commerce. But if appellant is taxed 
as a transient photographer because its films are sent for 
development across a state line, then there is discrim-
ination against interstate commerce. Although appel-
lant contends that it is because of the interstate shipment 
of films that the transient tax was applied, and although 
the decision in Haden v. Olan Mills, Inc., 273 Ala. 129, 
135 So. 2d 388 (1961), arguably supports that view, I do 
not think that a sufficient showing has been made in 
this record that Alabama has so applied its tax. Since 
the burden of proof is on the appellant here, I join the 
Court despite the uncertainty of the record on this score.



544 OCTOBER TERM, 1968.

Syllabus. 393 U.S.

ALLEN et  al . v. STATE BOARD OF 
ELECTIONS et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA.

No. 3. Argued October 15, 1968.—Decided March 3, 1969*

Pursuant to § 4 (b) of the Voting Rights Act of 1965 the provisions of 
§ 4 (a), suspending all “tests or devices” for five years, were made 
applicable to certain States, including Mississippi and Virginia. 
As a result, those States were prohibited by § 5 from enacting 
or seeking “to administer any voting qualification or prerequisite 
to voting, or standard, practice, or procedure with respect to 
voting different from that in force or effect on November 1, 1964,” 
without first submitting the change to the U. S. Attorney General 
and obtaining his consent or securing a favorable declaratory judg-
ment from the District Court for the District of Columbia. In 
Nos. 25, 26, and 36, appellants sought declaratory judgments in 
the District Court for the Southern District of Mississippi that 
certain amendments to the Mississippi Code were subject to the 
provisions of § 5 and thus not enforceable until the State complied 
with the approval requirements. In No. 25 the amendment pro-
vided for at-large election of county supervisors instead of election 
by districts. In No. 26 the amendment eliminated the option of 
electing or appointing superintendents of education in 11 counties 
and provided that they shall be appointed. The amendment in 
No. 36 changed the requirements for independent candidates run-
ning in general elections. In all three cases the three-judge 
District Court ruled that the amendments did not come within 
the purview of § 5 and dismissed the complaints. No. 3 con-
cerned a bulletin issued by the Virginia Board of Elections 
instructing election judges to assist qualified, illiterate voters who 
request assistance in marking ballots. Appellants sought a declara-
tory judgment in the District Court for the Eastern District of

*Together with No. 25, Fairley et al. v. Patterson, Attorney General 
of Mississippi, et al., No. 26, Bunton et al. v. Patterson, Attorney 
General of Mississippi, et al., and No. 36, Whitley et al. v. Williams, 
Governor of Mississippi, et al., on appeal from the United States 
District Court for the Southern District of Mississippi, argued on 
October 16, 1968.
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Virginia that the statute providing for handwritten write-in 
votes and the modifying bulletin violated the Equal Protection 
Clause of the Fourteenth Amendment and the Voting Rights 
Act. In the 1966 election appellants attempted to use labels for 
write-in candidates, but. the election officials refused to count 
appellants’ ballots. Appellants sought only prospective relief, as 
the election outcome would not have been changed if the ballots 
had been counted. In the District Court they did not argue 
that § 5 precluded enforcement of the procedure set out in the 
bulletin but that § 4 suspended the write-in requirement. The 
three-judge court dismissed the complaint. Held:

1. Since the Virginia legislation was generally attacked as incon-
sistent with the Voting Rights Act, and there is no factual dispute, 
the Court may, in the interests of judicial economy, determine 
the applicability in No. 3 of § 5 of the Act, even though that 
section was not argued below. P. 554.

2. Private litigants may invoke the jurisdiction of the district 
courts to obtain relief under § 5, to insure the Act’s guarantee that 
no person shall be denied the right to vote for failure to comply 
with an unapproved new enactment subject to that section. 
Pp. 554-557.

3. The restriction of § 14 (b) of the Act, which provides that 
“[n]o court other than the District Court for the District of 
Columbia . . . shall have jurisdiction to issue any declaratory 
judgment pursuant to [§ 5J or any restraining order or temporary 
or permanent injunction against the execution or enforcement of 
any provision of this subchapter,” does not apply to suits brought 
by private litigants seeking a declaratory judgment that a new 
state enactment is subject to § 5’s approval requirements, and 
these actions may be brought in the local district courts. 
Pp. 557-560.

4. In light of the extraordinary nature of the Act and its effect 
on federal-state relationships, and the unique approval require-
ments of § 5, which also provides that “[a]ny action under this 
section shall be heard and determined by a court of three judges,” 
disputes involving the coverage of § 5 should be determined by 
three-judge courts. Pp. 560-563.

5. The state statutes involved in these cases are subject to the 
approval requirements of § 5. Pp. 563-571.

(a) The Act, which gives a broad interpretation to the right 
to vote and recognizes that voting includes “all action necessary
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to make a vote effective,” was aimed at the subtle as well as the 
obvious state regulations which have the effect of denying citizens 
their right to vote because of race. Pp. 565-566.

(b) The legislative history lends support to the view that 
Congress intended to reach any enactment which altered the elec-
tion law of a covered State in even a minor way. Pp. 566-569.

(c) There is no direct conflict between the Court’s interpre-
tation of this Act and the principles established by the reappor-
tionment cases, and consideration of any possible conflict should 
await a concrete case. P. 569.

(d) The enactment in each of these cases constitutes a “voting 
qualification or prerequisite to voting, or standard, practice, or 
procedure with respect to voting” within the meaning of § 5. 
Pp. 569-571.

6. The Act requires that the State must in some unambiguous 
and recordable manner submit any legislation or regulation to the 
Attorney General with a request for his consideration pursuant to 
the Act, and there is no “submission” when the Attorney General 
merely becomes aware of the legislation or when briefs are served 
on him. P. 571.

7. In view of the complexity of these issues of first impression, 
the lack of deliberate defiance of the Act resulting from the States’ 
failure to submit the enactments for approval, and the fact that 
the discriminatory purpose or effect of these statutes, if any, has 
not been judicially determined, this decision has prospective effect 
only. The States remain subject to the continuing strictures of 
§ 5 until they obtain from the District Court for the District of 
Columbia a declaratory judgment that for at least five years they 
have not used the “tests or devices” proscribed by § 4. Pp. 
571-572.

No. 3, 268 F. Supp. 218, vacated and remanded. No. 25, 282 F. 
Supp. 164; No. 26, 281 F. Supp. 918; and No. 36, each reversed 
and remanded.

Norman C. Amaker argued the cause for appellants in 
No. 3. With him on the brief were Jack Greenberg, 
James M. Nabrit III, Oliver W. Hill, S. W. Tucker, 
Henry L. Marsh III, and Anthony G. Amsterdam. 
Armand Derfner and Elliott C. Lichtman argued the 
cause for appellants in Nos. 25, 26, and 36. Lawrence
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Aschenbrenner was on the brief for appellants in Nos. 25 
and 26. With Mr. Derfner on the brief for appellants 
in No. 36 were Alvin J. Bronstein and Richard B. Sobol.

R. D. Mcllwaine III, First Assistant Attorney General 
of Virginia, argued the cause for appellees in No. 3. 
With him on the brief were Robert Y. Button, Attorney 
General, William R. Blandford, and William C. Carter. 
William A. Allain and Will S. Wells, Assistant Attorneys 
General of Mississippi, argued the cause for appellees 
in Nos. 25, 26, and 36. With Mr. Allain on the brief for 
appellees in No. 25 were Joe T. Patterson, Attorney Gen-
eral, and Dudley W. Conner. With Mr. Wells on the 
briefs for appellees in Nos. 26 and 36 was Mr. Patterson.

Assistant A ttorney General Pollak argued the cause for 
the United States, as amicus curiae, urging reversal in 
Nos. 25, 26, and 36. With him on the brief were Solicitor 
General Griswold, Louis F. Claiborne, Francis X. Bey- 
tagh, Jr., and Nathan Lewin.

Mr . Chief  Justice  Warre n  delivered the opinion of 
the Court.

These four cases, three from Mississippi and one from 
Virginia, involve the application of the Voting Rights 
Act of 19651 to state election laws and regulations. The 
Mississippi cases were consolidated on appeal and argued 
together in this Court. Because of the grounds on 
which we decide all four cases, the appeal in the Virginia 
case is also disposed of by this opinion.* 2

x79 Stat. 437, 42 U. S. C. § 1973 et seq. (1964 ed., Supp. I).
2 In all four cases a three-judge court was convened., Nos. 25, 26, 

and 36 are direct appeals from the United States District Court 
for the Southern District of Mississippi. No. 3 is a direct appeal 
from the United States District Court for the Eastern District of 
Virginia.

320-583 0 - 69 - 43
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In South Carolina v. Katzenbach, 383 U. S. 301 (1966), 
we held the provisions of the Act involved in these cases 
to be constitutional. These cases merely require us to 
determine whether the various state enactments involved 
are subject to the requirements of the Act.

We gave detailed treatment to the history and pur-
poses of the Voting Rights Act in South Carolina v. 
Katzenbach, supra. Briefly, the Act implemented Con-
gress’ firm intention to rid the country of racial discrim-
ination in voting. It provided stringent new remedies 
against those practices which have most frequently 
denied citizens the right to vote on the basis of their 
race. Thus, in States covered by the Act,3 literacy tests 
and similar voting qualifications were suspended for a 
period of five years from the last occurrence of substan-
tial voting discrimination. However, Congress appar-
ently feared that the mere suspension of existing tests 
would not completely solve the problem, given the history 
some States had of simply enacting new and slightly 
different requirements with the same discriminatory 
effect.4 Not underestimating the ingenuity of those bent 
on preventing Negroes from voting, Congress therefore 
enacted § 5, the focal point of these cases.

Under § 5, if a State covered by the Act passes any 
“voting qualification or prerequisite to voting, or stand-
ard, practice, or procedure with respect to voting different 
from that in force or effect on November 1, 1964,” no 
person can be deprived of his right to vote “for failure 
to comply with” the new enactment “unless and until” 
the State seeks and receives a declaratory judgment in 
the United States District Court for the District of

3 Both States involved in these cases have been determined to be 
covered by the Act. 30 Fed. Reg. 9897 (August 6, 1965).

4 See H. R. Rep. No. 439, 89th Cong., 1st Sess., 10-11; S. Rep. 
No. 162, pt. 3, 89th Cong., 1st Sess., 8, 12.
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Columbia that the new enactment “does not have the 
purpose and will not have the effect of denying or abridg-
ing the right to vote on account of race or color.” 79 
Stat. 439, 42 U. S. C. § 1973c (1964 ed., Supp. I). See 
Appendix, infra.

However, § 5 does not necessitate that a covered State 
obtain a declaratory judgment action before it can enforce 
any change in its election laws. It provides that a State 
may enforce a new enactment if the State submits the 
new provision to the Attorney General of the United 
States and, within 60 days of the submission, the Attor-
ney General does not formally object to the new statute 
or regulation. The Attorney General does not act as a 
court in approving or disapproving the state legislation. 
If the Attorney General objects to the new enactment, 
the State may still enforce the legislation upon securing 
a declaratory judgment in the District Court for the Dis-
trict of Columbia. Also, the State is not required to 
first submit the new enactment to the Attorney General 
as it may go directly to the District Court for the District 
of Columbia. The provision for submission to the At-
torney General merely gives the covered State a rapid 
method of rendering a new state election law enforceable.5 
Once the State has successfully complied with the § 5 
approval requirements, private parties may enjoin the 
enforcement of the new enactment only in traditional

5 At the oral argument in the Mississippi cases, Assistant Attorney 
General Pollak stated that the Department of Justice had received 
251 submissions from the States under § 5. He further stated that 
the Department withheld consent in only one case, and that was 
where the change was contrary to a prior court decision on the 
same issue. He said that in two other instances the State inad-
vertently incorporated by reference another section of state law 
that contained a prohibited test or device. Transcript of Argu-
ment 63.
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suits attacking its constitutionality; there is no further 
remedy provided by § 5.

In these four cases, the States have passed new laws or 
issued new regulations. The central issue is whether 
these provisions fall within the prohibition of § 5 that 
prevents the enforcement of “any voting qualification 
or prerequisite to voting, or standard, practice, or pro-
cedure with respect to voting” unless the State first 
complies with one of the section’s approval procedures.

No. 25, Fairley v. Patterson, involves a 1966 amend-
ment to § 2870 of the Mississippi Code of 1942.6 The 
amendment provides that the board of supervisors of 
each county may adopt an order providing that board 
members be elected at large by all qualified electors of 
the county. Prior to the 1966 amendment, all counties 
by law were divided into five districts; each district 
elected one member of the board of supervisors. After 
the amendment, Adams and Forrest Counties adopted 
the authorized orders, specifying that each candidate 
must run at large, but also requiring that each candidate 
be a resident of the county district he seeks to represent.

The appellants are qualified electors and potential 
candidates in the two counties. They sought a declara-
tory judgment in the United States District Court for 
the Southern District of Mississippi that the amendment 
to § 2870 was subject to the provisions of § 5 of the Act 
and hence could not be enforced until the State complied 
with the approval requirements of § 5.7

No. 26, Bunton v. Patterson, concerns a 1966 amend-
ment to § 6271-08 of the Mississippi Code.8 The amend-

6 See Appendix, infra.
7 In all three cases from Mississippi the original complaint con-

tained other grounds for relief; however, before hearing in the 
District Court, the parties stipulated that the only issue for decision 
was whether § 5 applied.

8 See Appendix, infra.
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ment provides that in 11 specified counties, the county 
superintendent of education shall be appointed by the 
board of education. Before the enactment of this amend-
ment, all these counties had the option of electing or 
appointing the superintendent. Appellants are qualified 
electors and potential candidates for the position of 
county superintendent of education in three of the 
counties covered by the 1966 amendment. They sought 
a declaratory judgment that the amendment was subject 
to § 5, and thus unenforceable unless the State complied 
with the § 5 approval requirements.

No. 36, Whitley v. Williams, involves a 1966 amend-
ment to § 3260 of the Mississippi Code, which changed 
the requirements for independent candidates running 
in general elections.9 The amendment makes four re-
visions: (1) it establishes a new rule that no person 
who has voted in a primary election may thereafter be 
placed on the ballot as an independent candidate in the 
general election; (2) the time for filing a petition as an 
independent candidate is changed to 60 days before the 
primary election from the previous 40 days before the 
general election; (3) the number of signatures of qualified 
electors needed for the independent qualifying petition 
is increased substantially; and (4) a new provision is 
added that each qualified elector who signs the inde-
pendent qualifying petition must personally sign the 
petition and must include his polling precinct and county. 
Appellants are potential candidates whose nominating 
petitions for independent listing on the ballot were re-
jected for failure to comply with one or more of the 
amended provisions.10

9 See Appendix, infra.
10 The suit was first brought in 1966. Pending a decision on the 

merits, a three-judge District Court ordered appellants placed on 
the 1966 general election ballot. Whitley v. Johnson, 260 F. Supp. 
630 (D. C. S. D. Miss. 1966). Later, other members of the class
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In all three of these cases, the three-judge District 
Court ruled that the amendments to the Mississippi Code 
did not come within the purview of and are not cov-
ered by § 5, and dismissed the complaints.11 Appellants 
brought direct appeals to this Court.* 11 12 We consolidated 
the cases and postponed consideration of jurisdiction to a 
hearing on the merits. 392 U. S. 902 (1968).

No. 3, Allen v. State Board of Elections, concerns a 
bulletin issued by the Virginia Board of Elections to all 
election judges. The bulletin was an attempt to modify 
the provisions of § 24—252 of the Code of Virginia of 
1950 which provides, inter alia, that “any voter [may] 
place on the official ballot the name of any person in his 
own handwriting . . . .”13 The Virginia Code (§24— 
251) further provides that voters with a physical inca-
pacity may be assisted in preparing their ballots. For 
example, one who is blind may be aided in the prepara-
tion of his ballot by a person of his choice. Those unable 
to mark their ballots due to any other physical disability 
may be assisted by one of the election judges. How-
ever, no statutory provision is made for assistance to 
those who wish to write in a name, but who are unable 
to do so because of illiteracy. When Virginia was brought 
under the coverage of the Voting Rights Act of 1965, 
Virginia election officials apparently thought that the 
provision in § 24-252, requiring a voter to cast a write-in 
vote in the voter’s own handwriting, was incompatible 
with the provisions of § 4 (a) of the Act suspending the

which appellants represent were denied places on the ballot for the 
1967 general election for failing to comply with the amendment’s 
requirements.

11 No. 25, 282 F. Supp. 164, 165 (D. C. S. D. Miss. 1967); No. 26, 
281 F. Supp. 918 (D. C. S. D. Miss. 1967).

12 Appellants assert that this Court has jurisdiction on direct 
appeal under 28 U. S. C. § 1253 and 42 U. S. C. § 1973c (1964 ed, 
Supp. I).

13 Emphasis added. See Appendix, infra.
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enforcement of any test or device as a prerequisite to 
voting.14 Therefore, the Board of Elections issued a 
bulletin to all election judges, instructing that the elec-
tion judge could aid any qualified voter in the prepara-
tion of his ballot, if the voter so requests and if the voter 
is unable to mark his ballot due to illiteracy.15 16

Appellants are functionally illiterate registered voters 
from the Fourth Congressional District of Virginia. 
They brought a declaratory judgment action in the 
United States District Court for the Eastern District of 
Virginia, claiming that § 24-252 and the modifying bul-
letin violate the Equal Protection Clause of the Four-
teenth Amendment and the Voting Rights Act of 1965. 
A three-judge court was convened and the complaint dis-
missed.1*5 A direct appeal was brought to this Court and 
we postponed consideration of jurisdiction to a hearing 
on the merits. 392 U. S. 902 (1968).

In the 1966 elections, appellants attempted to vote 
for a write-in candidate by sticking labels, printed with 
the name of their candidate, on the ballot. The election 
officials refused to count appellants’ ballots, claiming that 
the Virginia election law did not authorize marking 
ballots with labels. As the election outcome would not 
have been changed had the disputed ballots been counted, 
appellants sought only prospective relief. In the District 
Court, appellants did not assert that § 5 precluded en-

14 79 Stat. 438, 42 U. S. C. § 1973b (a) (1964 ed., Supp. I). The 
Act defines “test or device” as “any requirement that a person as 
a prerequisite for voting or registration for voting (1) demonstrate 
the ability to read, write, understand, or interpret any matter . . . .” 
79 Stat. 438, 42 U. S. C. § 1973b (c) (1964 ed., Supp. I).

15 See Appendix, infra.
16 Allen v. State Board of Elections, 268 F. Supp. 218 (D. C. E. D. 

Va. 1967). The District Court ruled that the requirement that 
write-in votes be in the voter’s own handwriting was not unconsti-
tutional ; the court further ruled that § 24-252 was not suspended 
by § 4 of the Voting Rights Act as it was not a “test or device” as 
defined by the Act.
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forcement of the procedure prescribed by the bulletin. 
Rather, they argued § 4 suspended altogether the require-
ment of § 24-252 that the voter write the name of his 
choice in the voter’s own handwriting. Appellants first 
raised the applicability of § 5 in their jurisdictional state-
ment filed with this Court. We are not precluded from 
considering the applicability of § 5, however. The Vir-
ginia legislation was generally attacked on the ground 
that it was inconsistent with the Voting Rights Act. 
Where all the facts are undisputed, this Court may, in 
the interests of judicial economy, determine the applica-
bility of the provisions of that Act, even though some 
specific sections were not argued below.17

We postponed consideration of our jurisdiction in these 
cases to a hearing on the merits. Therefore, before 
reaching the merits, we first determine whether these 
cases are properly before us on direct appeal from the 
district courts.

I.
These suits were instituted by private citizens; an ini-

tial question is whether private litigants may invoke the 
jurisdiction of the district courts to obtain the relief re-
quested in these suits. 28 U. S. C. § 1343 provides: “The 
district courts shall have original jurisdiction of any civil 
action authorized by law to be commenced by any per-
son: ... (4) To recover damages or to secure equitable or 
other relief under any Act of Congress providing for the 
protection of civil rights, including the right to vote.” 
Clearly, if § 5 authorizes appellants to secure the relief 
sought, the district courts had jurisdiction over these 
suits.

The Voting Rights Act does not explicitly grant or deny 
private parties authorization to seek a declaratory judg-

17 See Boynton v. Virginia, 364 U. S. 454, 457 (1960); cf. Bell v. 
Maryland, 378 U. S. 226, 237-242 (1964); Silver v. United States, 
370 U. S. 717, 718 (1962).
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ment that a State has failed to comply with the provi-
sions of the Act.18 However, § 5 does provide that 
“no person shall be denied the right to vote for failure to 
comply with [a new state enactment covered by, but 
not approved under, § 5].” Analysis of this language in 
light of the major purpose of the Act indicates that 
appellants may seek a declaratory judgment that a new 
state enactment is governed by § 5. Further, after prov-
ing that the State has failed to submit the covered enact-
ment for § 5 approval, the private party has standing to 
obtain an injunction against further enforcement, pend-
ing the State’s submission of the legislation pursuant to 
§ 5.19

18 Section 12 (f) of the Act, 79 Stat. 444, 42 U. S. C. § 1973j (f) 
(1964 ed., Supp. I), provides: “The district courts of the United 
States shall have jurisdiction of proceedings instituted pursuant to 
this section and shall exercise the same without regard to whether 
a person asserting rights under the provisions of this Act shall have 
exhausted any administrative or other remedies that may be pro-
vided by law.” (Emphasis added.)

Appellants have argued this section necessarily implies that private 
parties may bring suit under the Act, relying on the language “a 
person.” While this argument has some force, the question is not 
free from doubt, since the specific references throughout the other 
subsections of § 12 are to the Attorney General. E. g., §§ 12 (d) 
and 12 (e). However, we find merit in the argument that the 
specific references to the Attorney General were included to give 
the Attorney General power to bring suit to enforce what might 
otherwise be viewed as “private” rights. See United States v. 
Raines, 362 U. S. 17, 27 (1960).

In any event, there is certainly no specific exclusion of private 
actions. Section 12 (f) is at least compatible with 28 U. S. C. 
§ 1343 and might be viewed as authorizing private actions.

19 It is important to distinguish the instant cases from those 
brought by a State seeking a declaratory judgment that its new 
voting laws do not have a discriminatory purpose or effect. Cf. 
Apache County v. United States, 256 F. Supp. 903 (D. C. D. C. 
1966). In the latter type of cases the substantive questions neces-
sary for approval (i. e., discriminatory purpose or effect) are liti-
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The Act was drafted to make the guarantees of the 
Fifteenth Amendment finally a reality for all citizens. 
South Carolina v. Katzenbach, supra, at 308, 309. Con-
gress realized that existing remedies were inadequate to 
accomplish this purpose and drafted an unusual, and in 
some aspects a severe, procedure for insuring that States 
would not discriminate on the basis of race in the enforce-
ment of their voting laws.20

The achievement of the Act’s laudable goal could be 
severely hampered, however, if each citizen were required 
to depend solely on litigation instituted at the discretion 
of the Attorney General.21 For example, the provisions 
of the Act extend to States and the subdivisions thereof. 
The Attorney General has a limited staff and often might 
be unable to uncover quickly new regulations and enact-
ments passed at the varying levels of state government.22

gated, while in the cases here decided the only question is whether 
the new legislation must be submitted for approval.

20 Appellees argue that § 5 only conferred a new “remedy” on 
the Attorney General of the United States. They argue that it 
gave citizens no new “rights,” rather it merely gave the Attorney 
General a more effective means of enforcing the guarantees of the 
Fifteenth Amendment. It is unnecessary to reach the question of 
whether the Act creates new “rights” or merely gives plaintiffs 
seeking to enforce existing rights new “remedies.” However the Act 
is viewed, the inquiry remains whether the right or remedy has been 
conferred upon the private litigant.

21 The enforcement provisions provide that the Attorney Gen-
eral “may institute ... an action” or “may ... file ... an appli-
cation for an order.” 79 Stat. 443, 42 U. S. C. §§ 1973j (d), (e) 
(1964 ed., Supp. I) (emphasis added).

Of course the private litigant could always bring suit under the 
Fifteenth Amendment. But it was the inadequacy of just these 
suits for securing the right to vote that prompted Congress to pass 
the Voting Rights Act. South Carolina v. Katzenbach, supra, at 309.

22 As of January 1968, the Attorney General had brought only 
one action to force a State to comply with § 5. United States 
Commission on Civil Rights, Political Participation 164-165 (1968).
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It is consistent with the broad purpose of the Act to allow 
the individual citizen standing to insure that his city or 
county government complies with the § 5 approval 
requirements.

We have previously held that a federal statute passed 
to protect a class of citizens, although not specifically 
authorizing members of the protected class to institute 
suit, nevertheless implied a private right of action. In 
J. I. Case Co. v. Borak, 377 U. S. 426 (1964), we were 
called upon to consider § 14 (a) of the Securities Ex-
change Act of 1934. 48 Stat. 895, 15 U. S. C. § 78n (a). 
That section provides that it shall be “unlawful for any 
person ... [to violate] such rules and regulations as 
the Commission may prescribe as necessary or appro-
priate in the public interest or for the protection of 
investors.” We held that “[w]hile this language makes 
no specific reference to a private right of action, among 
its chief purposes is ‘the protection of investors,’ which 
certainly implies the availability of judicial relief where 
necessary to achieve that result.” 377 U. S., at 432.

A similar analysis is applicable here. The guarantee 
of § 5 that no person shall be denied the right to vote for 
failure to comply with an unapproved new enactment 
subject to § 5, might well prove an empty promise unless 
the private citizen were allowed to seek judicial enforce-
ment of the prohibition.23

II.
Another question involving the jurisdiction of the 

district courts is presented by § 14 (b) of the Act. It 
provides that “[n]o court other than the District Court

23 It is significant that the United States has urged that private 
litigants have standing to seek declaratory and injunctive relief in 
these suits. Memorandum of the United States as Amicus Curiae 
8, n. 7.
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for the District of Columbia . . . shall have jurisdiction 
to issue any declaratory judgment pursuant to [§ 5] or 
any restraining order or temporary or permanent injunc-
tion against the execution or enforcement of any pro-
vision of this Act . . . .” 79 Stat. 445, 42 U. S. C. 
§ 1973Z (b) (1964 ed., Supp. I). The appellants sought 
declaratory judgments that the state enactments were 
subject to § 5 of the Act; appellees thus argue that these 
actions could be initiated only in the District Court for 
the District of Columbia.

Section 14 (b) must be read with the Act’s other en-
forcement provisions. Section 12 (f) provides that the 
district courts shall have jurisdiction over actions brought 
pursuant to § 12 (d) to enjoin a person from acting when 
“there are reasonable grounds to believe that [such per-
son] is about to engage in any act or practice prohibited 
by [§ 5].” 24 These § 12 (f) injunctive actions are dis-
tinguishable from the actions mentioned in § 14 (b). 
The § 14 (b) injunctive action is one aimed at prohibiting 
enforcement of the provisions of the Voting Rights Act, 
and would involve an attack on the constitutionality of 
the Act itself. See Ka.tzevbach v. Morgan, 384 U. S. 641 
(1966). On the other hand, the § 12 (f) action is aimed 
at prohibiting the enforcement of a state enactment that 
is for some reason violative of the Act. Cf. United States 
v. Ward, 352 F. 2d 329 (C. A. 5th Cir. 1965); Perez v. 
Rhiddlehoover, 247 F. Supp. 65 (D. C. E. D. La. 1965).

A similar distinction is possible with respect to declara-
tory judgments. A declaratory judgment brought by the 
State pursuant to § 5 requires an adjudication that a 
new enactment does not have the purpose or effect of 
racial discrimination. However, a declaratory judgment 
action brought by a private litigant does not require the 
Court to reach this difficult substantive issue. The only

24 79 Stat. 444, 42 U. S. C. §§ 1973j (d), (f) (1964 ed., Supp. I).



ALLEN v. STATE BOARD OF ELECTIONS. 559

544 Opinion of the Court.

issue is whether a particular state enactment is subject 
to the provisions of the Voting Rights Act, and therefore 
must be submitted for approval before enforcement. 
The difference in the magnitude of these two issues sug-
gests that Congress did not intend that both can be 
decided only by the District of Columbia District Court. 
Indeed, the specific grant of jurisdiction to the district 
courts in § 12 (f) indicates Congress intended to treat 
“coverage” questions differently from “substantive dis-
crimination” questions. See Perez v. Rhiddlehoover, 
supra, at 72.

Moreover, as we indicated in South Carolina v. Katzen-
bach, supra, the power of Congress to require suits to be 
brought only in the District of Columbia District Court 
is grounded in Congress’ power, under Art. Ill, § 1, to 
“ordain and establish” inferior federal tribunals. We 
further noted Congress did not exceed constitutional 
bounds in imposing limitations on “litigation against the 
Federal Government. . . .” 383 U. S., at 332 (emphasis 
added). Of course, in declaratory judgment actions 
brought by private litigants, the United States will not 
be a party. This distinction further suggests interpreting 
§ 14 (b) as applying only to declaratory judgment actions 
brought by the State.

There are strong reasons for adoption of this interpre-
tation. Requiring that declaratory judgment actions be 
brought in the District of Columbia places a burden on 
the plaintiff. The enormity of the burden, of course, 
will vary with the size of the plaintiff’s resources. Ad-
mittedly, it would be easier for States to bring § 5 actions 
in the district courts in their own States. However, the 
State has sufficient resources to prosecute the actions 
easily in the Nation’s Capital; and, Congress has power 
to regulate which federal court shall hear suits against 
the Federal Government. On the other hand, the indi-
vidual litigant will often not have sufficient resources 
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to maintain an action easily outside the district in which 
he resides, especially in cases where the individual litigant 
is attacking a local city or county regulation. Thus, for 
the individual litigant, the District of Columbia burden 
may be sufficient to preclude him from bringing suit.

We hold that the restriction of § 14 (b) does not apply 
to suits brought by private litigants seeking a declaratory 
judgment that a new state enactment is subject to the 
approval requirements of § 5, and that these actions may 
be brought in the local district court pursuant to 28 
U. S. C. § 1343 (4).

III.
A final jurisdictional question remains. These actions 

were all heard before three-judge district courts. We 
have jurisdiction over an appeal brought directly from 
the three-judge court only if the three-judge court was 
properly convened. Pennsylvania Public Utility Comm’n 
v. Pennsylvania R. Co., 382 U. S. 281 (1965); Zemel v. 
Rusk, 381 U. S. 1, 5 (1965); see 28 U. S. C. § 1253. 
Appellants initially claimed that the statutes and regu-
lations in question violated the Fifteenth Amendment. 
However, by stipulation these claims w’ere removed from 
the cases prior to a hearing in the District Court and 
the cases were submitted solely on the question of the 
applicability of § 5.25 * * 28 We held in Swift <fc Co. v. Wick-
ham, 382 U. S. Ill, 127 (1965), that a three-judge court 
is not required under 28 U. S. C. § 2281 if the state 
statute is attacked on the grounds that it is in conflict 
with a federal statute and consequently violates the 
Supremacy Clause. These suits involve such an attack

25 This jurisdictional question does not apply to No. 3, however.
In No. 3, the three-judge court also considered and ruled on appel-
lants’ claims that the Virginia statute and regulations were in conflict 
with the Constitution. 268 F. Supp. 218, 220 (D. C. E. D. Va. 1967).
Thus, No. 3 is properly before this Court on direct appeal.
28 U. S. C. § 1253.
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and, in the absence of a statute authorizing a three-judge 
court, would not be proper before a district court of 
three judges.

Appellants maintain that § 5 authorizes a three-judge 
court in suits brought by private litigants to enforce the 
approval requirements of the section. The final sentence 
of § 5 provides that “[a]ny action under this section shall 
be heard and determined by a court of three judges . . . 
and any appeal shall lie to the Supreme Court.” 42 
U. S. C. § 1973c (1964 ed., Supp. I) (emphasis added). 
Appellees argue that this sentence refers only to the 
action specifically mentioned in the first sentence of § 5 
(i e., declaratory judgment suits brought by the State) 
and does not apply to suits brought by the private 
litigant.

As we have interpreted § 5, suits involving the section 
may be brought in at least three ways. First, of course, 
the State may institute a declaratory judgment action. 
Second, an individual may bring a suit for declaratory 
judgment and injunctive relief, claiming that a state 
requirement is covered by § 5, but has not been sub-
jected to the required federal scrutiny. Third, the At-
torney General may bring an injunctive action to pro-
hibit the enforcement of a new regulation because of 
the State’s failure to obtain approval under § 5. All 
these suits may be viewed as being brought “under” § 5. 
The issue is whether the language “under this section” 
should be interpreted as authorizing a three-judge action 
in these suits.

We have long held that congressional enactments pro-
viding for the convening of three-judge courts must be 
strictly construed. Phillips v. United States, 312 U. S. 
246 (1941). Convening a three-judge court places a 
burden on our federal court system, and may often result 
in a delay in a matter needing swift initial adjudication. 
See Swift & Co. v. Wickham, supra, at 128. Also, a
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direct appeal may be taken from a three-judge court to 
this Court, thus depriving us of the wise and often crucial 
adjudications of the courts of appeals. Thus we have 
been reluctant to extend the range of cases necessitating 
the convening of three-judge courts. Ibid.

However, we have not been unaware of the legitimate 
reasons that prompted Congress to enact three-judge-
court legislation. See Swift tfc Co. v. Wickham, supra, 
at 116-119. Notwithstanding the problems for judicial 
administration, Congress has determined that three-judge 
courts are desirable in a number of circumstances involv-
ing confrontations between state and federal power or 
in circumstances involving a potential for substantial 
interference with government administration.26 The 
Voting Rights Act of 1965 is an example. Federal super-
vision over the enforcement of state legislation always 
poses difficult problems for our federal system. The 
problems are especially difficult when the enforcement 
of state enactments may be enjoined and state election 
procedures suspended because the State has failed to 
comply with a federal approval procedure.

In drafting § 5, Congress apparently concluded that 
if the governing authorities of a State differ with the 
Attorney General of the United States concerning the 
purpose or effect of a change in voting procedures, it is 
inappropriate to have that difference resolved by a single 
district judge. The clash between federal and state 
power and the potential disruption to state government 
are apparent. There is no less a clash and potential for 
disruption when the disagreement concerns whether a 
state enactment is subject to § 5. The result of both

26 See, e. g., 42 Stat. 168, 7 U. S. C. § 217 (suits to restrain 
enforcement of orders of the Secretary of Agriculture); 28 U. S. C. 
§ 2282 (suits to enjoin enforcement of federal statute); 63 Stat. 
479, 49 U. S. C. § 305 (g) (suits to review negative orders of the 
ICC).
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suits can be an injunction prohibiting the State from 
enforcing its election laws. Although a suit brought by 
the individual citizen may not involve the same federal- 
state confrontation, the potential for disruption of state 
election procedures remains.

Other provisions of the Act indicate that Congress was 
well aware of the extraordinary effect the Act might have 
on federal-state relationships and the orderly operation 
of state government. For example, § 10, which prohibits 
the collection of poll taxes as a prerequisite to voting, 
contains a provision authorizing a three-judge court 
when the Attorney General brings an action “against the 
enforcement of any requirement of the payment of a 
poll tax as a precondition to voting . . . .” 79 Stat. 442, 
42 U. S. C. §§ 1973h (a)-(c) (1964 ed., Supp. I). See 
also 42 U. S. C. § 1973b (a) (1964 ed., Supp. I).

We conclude that in light of the extraordinary nature 
of the Act in general, and the unique approval require-
ments of § 5, Congress intended that disputes involving 
the coverage of § 5 be determined by a district court of 
three judges.

IV.
Finding that these cases are properly before us, we 

turn to a consideration of whether these state enact-
ments are subject to the approval requirements of § 5. 
These requirements apply to “any voting qualifica-
tion or prerequisite to voting, or standard, practice, 
or procedure with respect to voting . . . 42 U. S. C.
§ 1973c (1964 ed., Supp. I). The Act further pro-
vides that the term “voting” “shall include all action 
necessary to make a vote effective in any primary, special, 
or general election, including, but not limited to, registra-
tion, listing ... or other action required by law pre-
requisite to voting, casting a ballot, and having such 
ballot counted properly and included in the appropriate 
totals of votes cast with respect to candidates for public

320-583 0 - 69 - 44
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or party office and propositions for which votes are re-
ceived in an election.” §14 (c)(1), 79 Stat. 445, 42 
U. S. C. § 1973/(c)(1) (1964 ed., Supp. I). See Ap-
pendix, infra. Appellees in the Mississippi cases main-
tain that § 5 covers only those state enactments which 
prescribe who may register to vote. While accepting 
that the Act is broad enough to insure that the votes 
of all citizens should be cast, appellees urge that § 5 
does not cover state rules relating to the qualification 
of candidates or to state decisions as to which offices 
shall be elective.

Appellees rely on the legislative history of the Act to 
support their view, citing the testimony of former Assist-
ant Attorney General Burke Marshall before a subcom-
mittee of the House Committee on the Judiciary:

“Mr. Corman . We have not talked at all about 
whether we have to be concerned with not only who 
can vote, but who can run for public office and that 
has been an issue in some areas in the South in 1964. 
Have you given any consideration to whether or 
not this bill ought to address itself to the qualifica-
tions for running for public office as well as the 
problem of registration?

“Mr. Marshall . The problem that the bill was 
aimed at was the problem of registration, Congress-
man. If there is a problem of another sort, I would 
like to see it corrected, but that is not what we were 
trying to deal with in the bill.”27

Appellees in No. 25 also argue that § 5 was not in-
tended to apply to a change from district to at-large 
voting, because application of § 5 would cause a conflict 
in the administration of reapportionment legislation.

27 Hearings on H. R. 6400 before Subcommittee No. 5 of the House 
Committee on the Judiciary, 89th Cong., 1st Sess., ser. 2, p. 74 
(hereinafter House Hearings).
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They contend that under such a broad reading of § 5, 
enforcement of a reapportionment plan could be enjoined 
for failure to meet the § 5 approval requirements, even 
though the plan had been approved by a federal court.28 
Appellees urge that Congress could not have intended 
to force the States to submit a reapportionment plan to 
two different courts.29

We must reject a narrow construction that appellees 
would give to § 5. The Voting Rights Act was aimed 
at the subtle, as well as the obvious, state regulations 
which have the effect of denying citizens their right to 
vote because of their race.30 Moreover, compatible with 
the decisions of this Court, the Act gives a broad inter-

28 For example, appellees argue that even though a redistricting 
plan had been approved by a federal district court, under a broad 
interpretation of § 5, the Attorney General might bring suit under 
§ 12 (d) (79 Stat. 444, 42 U. S. C. § 1973j (d) (1964 ed., Supp. I)) 
seeking an injunction because the State had failed to comply with 
the approval requirements of § 5.

29 Appellees in No. 3 also argue that § 5 does not apply to the 
regulation in their case, because that regulation was issued in an 
attempt to comply with the provisions of the Voting Rights Act. 
They argue that if § 5 applies to the Virginia regulation, covered 
States would be prohibited from quickly complying with the Act. 
We cannot accept this argument, however. A State is not exempted 
from the coverage of § 5 merely because its legislation is passed in 
an attempt to comply with the provisions of the Act. To hold 
otherwise would mean that legislation, allegedly passed to meet the 
requirements of the Act, would be exempted from § 5 coverage— 
even though it would have the effect of racial discrimination. It 
is precisely this situation Congress sought to avoid in passing § 5.

30 “Congress knew that some of the States covered by § 4 (b) 
of the Act had resorted to the extraordinary stratagem of contriving 
new rules of various kinds for the sole purpose of perpetuating 
voting discrimination in the face of adverse federal court decrees. 
Congress had reason to suppose that these States might try similar 
maneuvers in the future in order to evade the remedies for voting 
discrimination contained in the Act itself.” South Carolina v. 
Katzenbach, 383 U. S. 301, 335 (1966).
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pretation to the right to vote, recognizing that voting 
includes “all action necessary to make a vote effective.” 
79 Stat. 445, 42 U. S. C. § 1973Z (c)(1) (1964 ed., Supp. I). 
See Reynolds v. Sims, 377 U. S. 533, 555 (1964). We 
are convinced that in passing the Voting Rights Act, 
Congress intended that state enactments such as those 
involved in the instant cases be subject to the § 5 approval 
requirements.

The legislative history on the whole supports the view 
that Congress intended to reach any state enactment 
which altered the election law of a covered State in even 
a minor way. For example, § 2 of the Act, as originally 
drafted, included a prohibition against any “qualifica-
tion or procedure.” During the Senate hearings on the 
bill, Senator Fong expressed concern that the word “pro-
cedure” was not broad enough to cover various practices 
that might effectively be employed to deny citizens their 
right to vote. In response, the Attorney General said he 
had no objection to expanding the language of the section, 
as the word “procedure” “was intended to be all-inclusive 
of any kind of practice.” 31 Indicative of an intention

31 Hearings on S. 1564 before the Senate Committee on the Judi-
ciary, 89th Cong., 1st Sess., pt. 1, pp. 191-192 (hereinafter Senate 
Hearings):

“Senator Fong . . . . Mr. Attorney General, turning to section 2 
of the bill, which reads as follows:

“ 'No voting qualification or procedure shall be imposed or applied 
to deny or abridge the right to vote on account of race or color—’ 
there is no definition of the word 'procedure’ here. I am a little 
afraid that there may be certain practices that you may not be 
able to include in the word 'procedure.’

“For example, if there should be a certain statute in a State that 
says the registration office shall be open only 1 day in 3, or that 
the hours will be so restricted, I do not think you can bring such 
a statute under the word 'procedure.’ Could you?

“Attorney General Katze nbac h . I would suppose that you could 
if it had that purpose. I had thought of the word 'procedure’ as 
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to give the Act the broadest possible scope, Congress 
expanded the language in the final version of § 2 to 
include any “voting qualifications or prerequisite to vot-
ing, or standard, practice, or procedure.” 42 U. S. C. 
§ 1973 (1964 ed., Supp. I).

Similarly, in the House hearings, it was emphasized 
that § 5 was to have a broad scope:

“Mr. Katze nbach . The justification for [the ap-
proval requirements] is simply this: Our experience 
in the areas that would be covered by this bill has 
been such as to indicate frequently on the part of 
State legislatures a desire in a sense to outguess the 
courts of the United States or even to outguess the 
Congress of the United States. . . . [A]s the 
Chairman may recall ... at the time of the initial 
school desegregation, . . . the legislature passed I 

including any kind of practice of that kind if its purpose or effect 
was to deny or abridge the right to vote on account of race or color.

“Senator Fong . The way it is now written, do you think there 
may be a possibility that the Court would hassle over the word 
‘procedure’? Or would, probably, it allow short registration days 
or restricted hours to escape this provision of the statute?

“Attorney General Katz enb ac h . I do not believe so, Senator, 
although the committee might consider that. The language was 
used in the 1964 act on a similar matter, did use the terms ‘standards, 
practices, or procedures.’ Perhaps that would be broader than 
simply the word ‘procedure’ and perhaps the committee might con-
sider making that point clear.

“Senator Fong . You  would have no objection to expanding the 
word ‘procedure’?

“Attorney General Katz enb ach . No ; it was intended to be all- 
inclusive of any kind of practice.

“Senator Fong . I know that in section 3 (a) you have very much 
in detail spelled out the words ‘test or device.’

“Attorney General Katz enbac h . Yes.
“Senator Fong . But you have not spelled out the word ‘procedure.’ 

I think that the word ‘procedure’ should be spelled out a little more.
“Attorney General Katz enb ach . I think that is a good suggestion, 

Senator.”
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don’t know how many laws in the shortest period 
of time. Every time the judge issued a decree, the 
legislature . . . passed a law to frustrate that decree.

“If I recollect correctly, the school board was 
ordered to do something and the legislature imme-
diately took away all authority of the school boards. 
They withdrew all funds from them to accomplish 
the purposes of the act.” House Hearings 60.

Also, the remarks of both opponents and proponents 
during the debate over passage of the Act demonstrate 
that Congress was well aware of another admonition of 
the Attorney General.32 He had stated in the House 
hearings that two or three types of changes in state 
election law (such as changing from paper ballots to 
voting machines) could be specifically excluded from § 5 
without undermining the purpose of the section. He 
emphasized, however, that there were “precious few” 
changes that could be excluded “because there are an 
awful lot of things that could be started for purposes 
of evading the 15th amendment if there is the desire 
to do so.” House Hearings 95. It is significant that 
Congress chose not to include even these minor exceptions 
in § 5, thus indicating an intention that all changes, no 
matter how small, be subjected to § 5 scrutiny.

In light of the mass of legislative history to the con-
trary, especially the Attorney General’s clear indication 
that the section was to have a broad scope and Congress’ 
refusal to engraft even minor exceptions, the single re-
mark of Assistant Attorney General Burke Marshall can-
not be given determinative weight. Indeed, in any case 
where the legislative hearings and debate are so volumi-
nous, no single statement or excerpt of testimony can

32 E. g., Ill Cong. Rec. 10727 (remarks of Senator Tydings) ; 
111 Cong. Rec. 10725 (remarks of Senator Talmadge); 111 Cong. 
Rec. 8303 (remarks of Senator Hart).
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be conclusive.33 Also, the question of whether § 5 might 
cause problems in the implementation of reapportion-
ment legislation is not properly before us at this time. 
There is no direct conflict between our interpretation of 
this statute and the principles involved in the reappor-
tionment cases. The argument that some administrative 
problem might arise in the future does not establish that 
Congress intended that § 5 have a narrow scope; we 
leave to another case a consideration of any possible 
conflict.

The weight of the legislative history and an analysis 
of the basic purposes of the Act indicate that the enact-
ment in each of these cases constitutes a “voting quali-
fication or prerequisite to voting, or standard, practice, 
or procedure with respect to voting” within the meaning 
of § 5.

No. 25 involves a change from district to at-large 
voting for county supervisors. The right to vote can 
be affected by a dilution of voting power as well as by 
an absolute prohibition on casting a ballot. See Reyn-
olds v. Sims, 377 U. S. 533, 555 (1964). Voters who 
are members of a racial minority might well be in the 
majority in one district, but in a decided minority in 
the county as a whole. This type of change could there-
fore nullify their ability to elect the candidate of their 
choice just as would prohibiting some of them from 
voting.

In No. 26 an important county officer in certain coun-
ties was made appointive instead of elective. The power 
of a citizen’s vote is affected by this amendment; after

33 “The House and Senate Committees on the Judiciary each held 
hearings for nine days and received testimony from a total of 67 
witnesses. More than three full days were consumed discussing 
the bill on the floor of the House, while the debate in the Senate 
covered 26 days in all.” South Carolina v. Katzenbach, 383 U. S. 
301, 308-309 (1966).
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the change, he is prohibited from electing an officer for-
merly subject to the approval of the voters. Such a 
change could be made either with or without a dis-
criminatory purpose or effect; however, the purpose of 
§ 5 was to submit such changes to scrutiny.

The changes in No. 36 appear aimed at increasing the 
difficulty for an independent candidate to gain a position 
on the general election ballot. These changes might also 
undermine the effectiveness of voters who wish to elect 
independent candidates. One change involved in No. 36 
deserves special note. The amendment provides that 
no person who has voted in a primary election may there-
after be placed on the ballot as an independent candidate 
in the general election. This is a “procedure with respect 
to voting” with substantial impact. One must forgo his 
right to vote in his party primary if he thinks he might 
later wish to become an independent candidate.

The bulletin in No. 3 outlines new procedures for cast-
ing write-in votes. As in all these cases, we do not 
consider whether this change has a discriminatory pur-
pose or effect. It is clear, however, that the new pro-
cedure with respect to voting is different from the pro-
cedure in effect when the State became subject to the 
Act; therefore, the enactment must meet the approval 
requirements of § 5 in order to be enforceable.

In these cases, as in so many others that come before 
us, we are called upon to determine the applicability of 
a statute where the language of the statute does not 
make crystal clear its intended scope. In all such cases 
we are compelled to resort to the legislative history to 
determine whether, in light of the articulated purposes 
of the legislation, Congress intended that the statute 
apply to the particular cases in question. We are of the 
opinion that, with the exception of the statement of As-
sistant Attorney General Burke Marshall, the balance of 
legislative history (including the statements of the Attor-
ney General and congressional action expanding the
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language) indicates that § 5 applies to these cases. In 
saying this, we of course express no view on the merit 
of these enactments; we also emphasize that our decision 
indicates no opinion concerning their constitutionality.

V.
Appellees in the Mississippi cases argue that even if 

these state enactments are covered by § 5, they may now 
be enforced, since the State submitted them to the 
Attorney General and he has failed to object. While 
appellees admit that they have made no “formal” sub-
mission to the Attorney General, they argue that no 
formality is required. They say that once the Attorney 
General has become aware of the state enactment, the 
enactment has been “submitted” for purposes of § 5. 
Appellees contend that the Attorney General became 
aware of the enactments when served with a copy of 
appellees’ briefs in these cases.

We reject this argument. While the Attorney Gen-
eral has not required any formal procedure, we do not 
think the Act contemplates that a “submission” occurs 
when the Attorney General merely becomes aware of the 
legislation, no matter in what manner. Nor do we think 
the service of the briefs on the Attorney General consti-
tuted a “submission.” A fair interpretation of the Act 
requires that the State in some unambiguous and record-
able manner submit any legislation or regulation in ques-
tion directly to the Attorney General with a request for 
his consideration pursuant to the Act.

VI.
Appellants in the Mississippi cases have asked this 

Court to set aside the elections conducted pursuant to 
these enactments and order that new elections be held 
under the pre-amendment laws. The Solicitor General 
has also urged us to order new elections if the State does 
not promptly institute § 5 approval proceedings. We de-



572 OCTOBER TERM, 1968.

Appendix to opinion of the Court. 393 U. S.

cline to take corrective action of such consequence, how-
ever. These § 5 coverage questions involve complex 
issues of first impression—issues subject to rational dis-
agreement. The state enactments were not so clearly 
subject to § 5 that the appellees’ failure to submit them 
for approval constituted deliberate defiance of the Act. 
Moreover, the discriminatory purpose or effect of these 
statutes, if any, has not been determined by any court. 
We give only prospective effect to our decision, bear-
ing in mind that our judgment today does not end 
the matter so far as these States are concerned. They 
remain subject to the continuing strictures of § 5 until 
they obtain from the United States District Court for 
the District of Columbia a declaratory judgment that for 
at least five years they have not used the “tests or 
devices” prohibited by § 4. 42 U. S. C. § 1973b (a) 
(1964 ed., Supp. I).

In No. 3 the judgment of the District Court is vacated; 
in Nos. 25, 26, and 36 the judgments of the District Court 
are reversed. All four cases are remanded to the District 
Courts with instructions to issue injunctions restraining 
the further enforcement of the enactments until such 
time as the States adequately demonstrate compliance 
with § 5.

It is so ordered.

APPENDIX TO OPINION OF THE COURT.
Changes in the Mississippi statutes are indicated as 

follows: material added by amendment is italicized and 
material deleted by amendment is underscored. Por-
tions of the statutes unchanged by amendment are 
printed in plain roman.
Section 5 of the Voting Rights Act of 1965:

“Whenever a State or political subdivision with re-
spect to which the prohibitions set forth in section 4 (a) 
[42 U. S. C. § 1973b (a)] are in effect shall enact or seek
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to administer any voting qualification or prerequisite to 
voting, or standard, practice, or procedure with respect 
to voting different from that in force or effect on Novem-
ber 1, 1964, such State or subdivision may institute an ac-
tion in the United States District Court for the District of 
Columbia for a declaratory judgment that such qualifi-
cation, prerequisite, standard, practice, or procedure does 
not have the purpose and will not have the effect of 
denying or abridging the right to vote on account of 
race or color, and unless and until the court enters such 
judgment no person shall be denied the right to vote 
for failure to comply with such qualification, prerequisite, 
standard, practice, or procedure: Provided, That such 
qualification, prerequisite, standard, practice, or proce-
dure may be enforced without such proceeding if the 
qualification, prerequisite, standard, practice, or pro-
cedure has been submitted by the chief legal officer or 
other appropriate official of such State or subdivision 
to the Attorney General and the Attorney General has 
not interposed an objection within sixty days after such 
submission, except that neither the Attorney General’s 
failure to object nor a declaratory judgment entered under 
this section shall bar a subsequent action to enjoin en-
forcement of such qualification, prerequisite, standard, 
practice, or procedure. Any action under this section 
shall be heard and determined by a court of three judges 
in accordance with the provisions of section 2284 of 
title 28 of the United States Code and any appeal shall 
lie to the Supreme Court.” 79 Stat. 439, 42 U. S. C. 
§ 1973c (1964 ed., Supp. I).
The Act further provides:

“The terms ‘vote’ or ‘voting’ shall include all action 
necessary to make a vote effective in any primary, special, 
or general election, including, but not limited to, regis-
tration, listing pursuant to this Act, or other action 
required by law prerequisite to voting, casting a ballot,
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and having such ballot counted properly and included in 
the appropriate totals of votes cast with respect to candi-
dates for public or party office and propositions for which 
votes are received in an election.” 79 Stat. 445, 42 
U. S. C. § 1973Z (c)(1) (1964 ed, Supp. I).
Section 2870 of the Mississippi Code:

“Each county shall be divided into five (5) districts, 
with due regard to equality of population and conven-
ience of situation for the election of members of the 
boards of supervisors, but the districts as now existing 
shall continue until changed. The qualified electors of 
each district shall elect, at the next general election, and 
every four (4) years thereafter, in their district, one (1) 
member of the board of supervisors; and the board, by 
unanimous vote of all members elected or when so 
ordered by a vote of the majority of the qualified electors 
of the districts affected voting in an election as herein-
after provided, may at any time, except as hereinafter 
provided, change or alter the district, the boundaries to 
be entered at large in the minutes of the proceedings of 
the board.

“The board, upon the petition of twenty-five per cent 
(25%) of the qualified electors of the county, asking 
that the districts of the county be changed, or altered, 
and setting out in such petition the changes, or altera-
tions desired, shall call a special election for a date which 
shall be not less than thirty (30), nor more than sixty 
(60) days from the date of the presentation of the peti-
tion to the assembled board. A majority of the qualified 
electors of the county shall determine the issue of such 
election.

“Provided, however, that in any county in the state 
having a supervisors district containing more than fifty 
per cent (50%) of the population of the county according 
to the last federal census and/or more than fifty per
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cent (50%) of the assessed valuation of the county, the 
issue of the election heretofore provided for shall be deter-
mined by a majority of those participating in said election.

“Provided further, however, that in any county in the 
state bordering on the Gulf of Mexico or Mississippi 
Sound and having a population in excess of eighty thou-
sand (80,000) according to the last federal census, the 
issue of the election heretofore provided for shall be de- 
termined by a majority of the qualified electors of the 
county, and if such majority fail to vote affirmatively, 
no new petition shall be considered for four (4) years. 
Each such election shall be based upon a petition of 
twenty-five per cent (25%) of the qualified electors of 
the county, and to which petition shall be attached a map 
or plat defining the boundaries of each beat as proposed 
by said map or plat, and the election thereon shall be on 
such proposal.

“And the board, whenever a majority of the qualified 
electors of the county shall have voted to change or alter 
the existing districts to those set forth and described in 
the petition, shall at its first meeting thereafter establish 
said proposed districts by order on its minutes, to be 
effective on the first day of January following; and in 
default thereof, may be commanded to do so by writ of 
mandamus.

“When the districts are changed, by the qualified 
electors in an election as aforesaid, the board, of its own 
motion, shall not change or alter said districts within 
four (4) years thereafter.

“The board of supervisors of any county may adopt 
an order providing that all the qualified electors of the 
county shall be eligible to vote for each member of the 
board of supervisors but each candidate shall be a resi-
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dent of the district which he proposes to represent; said 
order to be adopted and published in a newspaper having 
general circulation in the county at least twelve (12) 
months prior to the next general election wherein said 
supervisors are elected.

“If twenty per cent (20%) of the qualified electors 
of the county shall present the board of supervisors with 
a petition objecting to such alternate method within 
sixty (60) days after the adoption and final publication 
of any such alternative method, then the board of super-
visors shall call an election after publishing notice thereof 
in a newspaper published in the county once a week for 
at least three (3) weeks prior to such election and the 
question on the ballot shall be whether the entire elec-
torate of the county shall be required to vote for the 
members of the board of supervisors at large, or whether 
the qualified electors in the said districts shall vote for 
the candidate in that district. If the majority of those 
voting vote that all the qualified electors shall be eligible 
to vote for candidates in each district, then thereafter 
all elections for members of boards of supervisors shall 
so be held. If not, members of the boards of supervisors 
shall continue to be elected by the electorate of their 
respective districts and the board of supervisors shall not 
be permitted to adopt this alternative method of electing 
members of boards of supervisors again until two (2) 
years have transpired.

“This act shall not be construed to affect any super-
visor now holding office until the expiration and end of 
his present term of office.”
Section 6271-08 of the Mississippi Code:

“(b) Notwithstanding the provisions of subsection (a) 
hereof, the office of county superintendent of education 
may be made appointive in any county in the manner 
herein provided. Upon the filing of a petition signed
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by not less than twenty per cent (20%) of the quali-
fied electors of such county, it shall be the duty of the 
board of supervisors of such county, within sixty (60) 
days after the filing of such petition, to call a special 
election at which there shall be submitted to the quali-
fied electors of such county the question of whether the 
office of county superintendent of education of said 
county shall continue to be elective or shall be filled by 
appointment by the county board of education of said 
county. Provided, however, that where a Class Three 
county having an area in excess of eight hundred twenty- 
five (825) square miles has a county unit school system 
comprising less than an entire county, the petition shall 
only be signed by electors residing within the county 
unit school district and only electors of said district shall 
vote on the proposition of appointing the county super-
intendent of education. The order calling such special 
election shall designate the date upon which same shall 
be held and a notice of such election, signed by the clerk 
of the board of supervisors, shall be published once a 
week for at least three (3) consecutive weeks in at least 
one (1) newspaper published in such county. The first 
publication of such notice shall be made not less than 
twenty-one (21) days prior to the date fixed for such 
election and the last publication shall be made not more 
than seven ( 7) days prior to such date. If no newspaper 
is published in such county then such notice shall be 
given by publication of same for the required time in 
some newspaper having a general circulation in such 
county and, in addition, by posting a copy of such notice 
for at least twenty-one (21) days next preceding such 
election at three (3) public places in such county, one 
(1) of which shall be at the door of the county court-
house in each judicial district. Said election shall be 
held, as far as is practicable, in the same manner as other 
elections are held in such county and all qualified electors
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of the county may vote therein. If a majority of such 
qualified electors who vote in such election shall vote 
in favor of the appointment of the county superin-
tendent of education by the county board of education 
then, at the expiration of the term of the county 
superintendent of education then in office, the county 
superintendent of education of said county shall not 
be elected but shall thereafter be appointed by the county 
board of education for a term of not more than four (4) 
years; otherwise, said office shall remain elective. No 
special election shall be held in any county under the 
provisions of this subsection more often than once in 
every four (4) years, and no change from the elective 
to the appointive method of the selection of the county 
superintendent of education shall become effective except 
at the expiration of the term of the county superintendent 
of education in office at the time such election is held.

“In any county of the first class lying wholly within a 
levee district and within which there is situated a city 
of more than forty thousand (40,000) population accord-
ing to the last decennial federal census the county 
superintendent of education shall hereafter be appointed 
by the county board of education as above provided.

“In any county of the second class wherein Interstate 
Highway 55 and State Highway 22 intersect and which 
is also traversed in ivhole or in part by U. S. Highways 
49 and 51, and State Highways 16, 17 and 43 and the 
Natchez Trace; in any Class Four county having a pop-
ulation in excess of twenty-five thousand (25,000) ac-
cording to the 1960 Federal census, traversed by U. S. 
Interstate Highway 55 and wherein Mississippi Highways 
12 and 17 intersect; in any county created after 1916 
through which the Yazoo River flows; in any Class Four 
county having a land area, of six hundred ninety-five 
(695) square miles, bordering on the State of Alabama, 
wherein the Treaty of Dancing Rabbit was signed and
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wherein U. S. Highway 45 and Mississippi Highway 14 
intersect; in any county bordering on the Mississippi 
River wherein lies the campus of a land-grant institution 
or lands contiguous thereto owned by the institution; 
in any county lying within the Yazoo-Mississippi Delta 
Levee District, bordering upon the Mississippi River, 
and having a county seat with a. population in excess 
of twenty-one thousand (21,000) according to the Fed-
eral census of 1960; in any county having a population 
of twenty-six thousand seven hundred fifty-nine (26,759) 
according to the 1960 Federal census, and wherein U. S. 
Highway 51 and U. S. Highway 84 and the Illinois 
Central Railroad and the Mississippi Central Railroad 
intersect; in any Class Three county wherein is par-
tially located a national forest and wherein U. S. High-
way 51 and Mississippi Highway 28 intersect, with a 
1960 Federal census of twenty-seven thousand fifty-one 
(27,051) and, a 1963 assessed valuation of $16,692,304-00; 
the county superintendent of education hereafter shall 
be appointed by the county board of education.

“In any county bordering on the Gulf of Mexico or 
Mississippi Sound, having therein a test facility operated 
by the National Aeronautics and Space Administration, 
the county superintendent of education shall be ap-
pointed by the county board of education beginning 
January 1, 1972.”

Section 3260 of the Mississippi Code:
“The ballot shall contain the names of all candidates 

who have been put in nomination, not less than forty 
(40) days previous to the day of the election, by the 
primary election of any political party. There shall be 
printed on the ballots the names of all persons so nom-
inated, whether the nomination be otherwise known or 
not, upon the written request of one or more of the 
candidates so nominated, or of any qualified elector who

320-583 0 - 69 - 45
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will make oath that he was a participant in the primary 
election, and that the person whose name is presented 
by him was nominated by such primary election. No 
person who has voted in a primary election shall there-
after have his name placed upon the ballot as an inde-
pendent candidate for any office to be determined by the 
general election; any independent candidate must qualify 
on or before the time established by statute for qualifica-
tion of candidates seeking nominations in primary elec-
tions. The commissioner shall also have printed on 
the ballot in any general or special election the name 
of any candidate who, not having been nominated by a 
political party, shall have been requested to be a candi-
date for any office as an independent candidate by a peti-
tion filed on or before the statutory time with said com-
missioner not less than forty (40) days prior to the 
election, and signed by not less than the following 
number of qualified electors:

“(a) For an office elected by the state at large, not less 
than one thousand (1,000) ten thousand {10,000) quali-
fied electors.

“(b) For an office elected by the qualified electors of a 
supreme court district, not less than three hundred (300) 
three thousand five hundred {3,500} qualified electors.

“(c) For an office elected by the qualified electors of a 
congressional district, not less than two hundred (200) 
two thousand {2,000} qualified electors.

“(d) For an office elected by the qualified electors of 
a circuit or chancery court district, not less than one 
hundred (100) one thousand {1,000} qualified electors.

“(e) For an office elected by the qualified electors of 
a county, a senatorial district, or floatorial [sic] district, 
a supervisors district, or a municipality having a popu-
lation of one thousand (1,000) or more, not less than ten 
per cent {10%} of the qualified electors of said county, 
senatorial district, supervisors district, or municipality,
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or not less than five hundred (500), fifty (50) qualified 
electors, whichever is the lesser.

“(f) For an office elected by the qualified electors of a 
supervisors district or a municipality having a popula-
tion of less than one thousand (1,000), not less than 
fifteen (15) ten per cent (10%) of the qualified electors 
of said supervisors district or municipality.

“Each elector shall personally sign said petition which 
signature shall not be counted unless same includes his 
polling precinct and county.

“There shall be attached to each petition above pro-
vided for upon the time of filing with said commission, 
a certificate from the appropriate registrar or registrars 
showing the number of qualified electors appearing upon 
each such petition which the registrar shall furnish to 
the petitioner upon request.

“Unless the petition required above shall be filed not 
less than forty (40) days prior to the election, Unless 
the petition required above shall be filed not later than 
the time required for primary elections, the name of the 
person requested to be a candidate, unless nominated by 
a political party, shall not be placed upon the ballot. 
The ballot shall contain the names of each candidate for 
each office, and such names shall be listed under the name 
of the political party such candidate represents.” 
Section 24-252 of the Code of Virginia of 1950:

“Insertion of names on ballots.—At all elections except 
primary elections it shall be lawful for any voter to 
place on the official ballot the name of any person in his 
own handwriting thereon [sic] and to vote for such other 
person for any office for which he may desire to vote and 
mark the same by a check (v) or cross (x or +) mark 
or a line (—) immediately preceding the name inserted. 
Provided, however, that nothing contained in this sec-
tion shall affect the operation of § 24-251 of the Code 
of Virginia. No ballot, with a name or names placed



582 OCTOBER TERM, 1968.

Opinion of Harl an , J. 393 U. S.

thereon in violation of this section, shall be counted for 
such person.”
The Bulletin issued by the State Board of Elections:

“On August 6, 1965, the ‘Voting Rights Act of 1965’ 
enacted by the Congress of the United States became 
effective and is now in force in Virginia. Under the 
provisions of this Act, any person qualified to vote in the 
General Election to be held November 2, 1965, who is 
unable to mark or cast his ballot, in whole or in part, 
because of a lack of literacy (in addition to any of the 
reasons set forth in Section 24-251 of the Virginia Code) 
shall, if he so requests, be aided in the preparation of his 
ballot by one of the judges of election selected by the 
voter. The judge of election shall assist the voter, upon 
his request, in the preparation of his ballot in accordance 
with the voter’s instructions, and shall not in any manner 
divulge or indicate, by signs or otherwise, the name or 
names of the person or persons for whom any voter 
shall vote.

“These instructions also apply to precincts in which 
voting machines are used.”

Mr . Justice  Harlan , concurring in part and dissenting 
in part.

The Court’s opinion seeks to do justice by granting 
each side half of what it requests. The majority first 
grants appellants all they could hope for, by adopting 
an overly broad construction of § 5 of the Voting Rights 
Act. As if to compensate for its generosity, the Court 
then denies some of the same appellants the relief that 
they deserve. Section 5 is thereby reduced to a dead 
letter in a very substantial number of situations in which 
it was intended to have its full effect.1

11 concur in the Court’s disposition of the complex jurisdictional 
issues these cases present. While I consider the question whether 
§ 5 authorizes a three-judge court a close one, it is clear to me 
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I.
I shall first consider the Court’s extremely broad con-

struction of § 5. It is best to begin by delineating the 
precise area of difference between the position the major-
ity adopts and the one which I consider represents the 
better view of the statute. We are in agreement that 
in requiring federal review of changes in any “stand-
ard, practice, or procedure with respect to voting,” 
Congress intended to include all state laws that changed 
the process by which voters were registered and had 
their ballots counted. The Court, however, goes further 
to hold that a State covered by the Act must submit for 
federal approval all those laws that could arguably have 
an impact on Negro voting power, even though the 
manner in which the election is conducted remains un-
changed. I believe that this reading of the statute 
should be rejected on several grounds. It ignores the 
place of § 5 in the larger structure of the Act; it is untrue 
to the statute’s language; and it is unsupported by the 
legislative history.

A.
First, and most important, the Court’s construction 

ignores the structure of the complex regulatory scheme

that we would not avoid very many three-judge courts whatever 
we decide. I would suspect that generally a plaintiff attacking 
a state statute because it has not been federally approved under 
§ 5 could also make at least a substantial constitutional claim that 
the state statute is discriminatory in its purpose or effect. Conse-
quently, in the usual case a three-judge court would always be 
convened under 28 U. S. C. §2281. Once convened, the Court 
would, of course, first consider the plaintiff’s § 5 argument in the 
name of avoiding a constitutional question. Therefore, it appears to 
me that there is no good reason to invoke the normal rule that three- 
judge court statutes should be construed as narrowly as possible. 
As the Court suggests, the more natural reading of the statute 
confers jurisdiction on three-judge courts even in an action brought 
by private parties.
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created by the Voting Rights Act. The Court’s opinion 
assumes that § 5 may be considered apart from the rest 
of the Act. In fact, however, the provision is clearly 
designed to march in lock-step with § 4—the two sections 
cannot be understood apart from one another. Section 4 
is one of the Act’s central provisions, suspending the 
operation of all literacy tests and similar “devices” 2 for 
at least five years in States whose low voter turnout 
indicated that these “tests” and “devices” had been used 
to exclude Negroes from the suffrage in the past. Sec-
tion 5, moreover, reveals that it was not designed to 
implement new substantive policies but that it was 
structured to assure the effectiveness of the dramatic 
step that Congress had taken in § 4. The federal 
approval procedure found in § 5 only applies to those 
States whose literacy tests or similar “devices” have 
been suspended by § 4. As soon as a State regains the 
right to apply a literacy test or similar “device” under 
§ 4, it also escapes the commands of § 5.

The statutory scheme contains even more striking 
characteristics which indicate that § 5’s federal review 
procedure is ancillary to § 4’s substantive commands. 
A State may escape § 5, even though it has consistently 
violated this provision, so long as it has complied with 
§ 4, and has suspended the operation of literacy tests 
and other “devices” for five years. On the other hand, 
no matter how faithfully a State complies with § 5, it

2 Section 4 (c) reads:
“The phrase Test or device’ shall mean any requirement that a 

person as a prerequisite for voting or registration for voting (1) dem-
onstrate the ability to read, write, understand, or interpret any 
matter, (2) demonstrate any educational achievement or his knowl-
edge of any particular subject, (3) possess good moral character, 
or (4) prove his qualifications by the voucher of registered voters or 
members of any other class.”
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remains subject to its commands so long as it has not 
consistently obeyed § 4.3

As soon as it is recognized that § 5 was designed solely 
to implement the policies of § 4, it becomes apparent 
that the Court’s decision today permits the tail to wag 
the dog. For the Court has now construed § 5 to require 
a revolutionary innovation in American government that 
goes far beyond that which was accomplished by § 4. 
The fourth section of the Act had the profoundly im-
portant purpose of permitting the Negro people to gain 
access to the voting booths of the South once and for 
all. But the action taken by Congress in § 4 proceeded 
on the premise that once Negroes had gained free access 
to the ballot box, state governments would then be suit-
ably responsive to their voice, and federal intervention 
would not be justified. In moving against “tests and 
devices” in § 4, Congress moved only against those tech-
niques that prevented Negroes from voting at all. Con-
gress did not attempt to restructure state govern-
ments. The Court now reads § 5, however, as vastly 
increasing the sphere of federal intervention beyond that 
contemplated by § 4, despite the fact that the two pro-

3 The Solicitor General expressly adopts this construction of the 
statute in his supplemental amicus brief. In any event, the Act 
is clear: §4 (a) permits a State to free itself from § 4 by proving 
to a District Court in the District of Columbia that no “test or 
device has been used during the five years preceding the filing of 
the action for the purpose or with the effect of denying or abridging 
the right to vote on account of race or color.” (Emphasis supplied.) 
As already noted, see n. 2, supra, the phrase “test or device” is a 
term of art including a class of statutes much narrower than those 
included under § 5. However, since § 5 applies by its own terms 
only to “a State or political subdivision with respect to which the 
prohibitions set forth in section 4 (a) are in effect,” a State that 
escapes from § 4, escapes from § 5 as well, even though it has not 
complied with that section.
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visions were designed simply to interlock. The District 
Court for the District of Columbia is no longer limited 
to examining any new state statute that may tend to 
deny Negroes their right to vote, as the “tests and de-
vices” suspended by § 4 had done. The decision today 
also requires the special District Court to determine 
whether various systems of representation favor or dis-
favor the Negro voter—an area well beyond the scope 
of § 4. Section 4, for example, does not apply to States 
and localities which have in the past permitted Negroes 
to vote freely, but which arguably have limited minority 
voting power by adopting a system in which various 
legislative bodies are elected on an at-large basis. And 
yet, in Fairley v. Patterson, No. 25, the Court holds that a 
statute permitting the at-large election of county boards 
of supervisors must be reviewed by federal authorities 
under § 5. Moreover, it is not clear to me how a court 
would go about deciding whether an at-large system is 
to be preferred over a district system. Under one system, 
Negroes have some influence in the election of all officers; 
under the other, minority groups have more influence in 
the selection of fewer officers. If courts cannot intel-
ligently compare such alternatives, it should not be 
readily inferred that Congress has required them to 
undertake the task.

The Court’s construction of § 5 is even more surprising 
in light of the Act’s regional application. For the stat-
ute, as the Court now construes it, deals with a problem 
that is national in scope. I find it especially difficult 
to believe that Congress would single out a handful of 
States as requiring stricter federal supervision concerning 
their treatment of a problem that may well be just as 
serious in parts of the North as it is in the South.4

4 Indeed, I would have very substantial constitutional difficulties 
with the statute if I were to accept such a construction.
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The difficulties with the Court’s construction increase 
even further when the language of the statute is con-
sidered closely. When standing alone, the statutory 
formula requiring federal approval for changes in any 
“standard, practice, or procedure with respect to voting” 
can be read to support either the broad construction 
adopted by the majority or the one which I have ad-
vanced. But the critical formula does not stand alone. 
Immediately following the statute’s description of the 
federal approval procedure, § 5 proceeds to describe the 
type of relief an aggrieved voter may obtain if a State 
enforces a new statute without obtaining the consent 
of the appropriate federal authorities: “no person shall 
be denied the right to vote for failure to comply with 
such qualification, prerequisite, standard, practice, or 
procedure.” (Emphasis supplied.) This remedy serves 
to delimit the meaning of the formula in question. Con-
gress was clearly concerned with changes in procedure 
with which voters could comply. But a law, like that in 
Fairley v. Patterson, No. 25, which permits all members 
of the County Board of Supervisors to run in the entire 
county and not in smaller districts, does not require a 
voter to comply with anything at all, and so does not 
come within the scope of the language used by Congress. 
While the Court’s opinion entirely ignores the obvious 
implications of this portion of the statute, the Solicitor 
General’s amicus brief candidly admits that this provi-
sion is flatly inconsistent with the broad reading the 
Government has advanced and this Court has adopted. 
The Government’s brief simply suggests that Congress’ 
choice of the verb “comply” was merely the result of an 
oversight. I cannot accept such a suggestion, however, 
when Congress’ choice of language seems to me to be 
consistent with the general statutory framework as I 
understand it.
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B.
While the Court’s opinion does not confront the factors 

I have just canvassed, it does attempt to justify its 
holding on the basis of its understanding “of the legisla-
tive history and an analysis of the basic purposes of the 
Act.” Ante, at 569. Turning first to consider the Act’s 
basic purposes, the Court suggests that Congress intended 
to adopt the concept of voting articulated in Reynolds v. 
Sims, 377 U. S. 533 (1964), and protect Negroes against 
a dilution of their voting power. See ante, at 565-566, 
569. It is clear, of course, that the Court’s reapportion-
ment decisions do not apply of their own force to the prob-
lem before us. This is a statute we are interpreting, not 
a broad constitutional provision whose contours must be 
defined by this Court. The States are required to submit 
certain kinds of legislation for federal approval only if 
Congress, acting within its powers, so provided. And 
the fact is that Congress consciously refused to base § 5 
of the Voting Rights Act on its powers under the Four-
teenth Amendment, upon which the reapportionment 
cases are grounded. The Act’s preamble states that it 
is intended “[t]o enforce the fifteenth amendment to the 
Constitution of the United States, and for other pur-
poses.” When Senator Fong of Hawaii suggested that 
the preamble include a citation to the Fourteenth 
Amendment as well, the Attorney General explained that 
he “would have quite a strong preference not to,” 
because “I believe that S. 1564 as drafted can be squarely 
based on the 15th amendment.” Hearings on S. 1564 
before the Senate Committee on the Judiciary, 89th 
Cong., 1st Sess., pt. 1, p. 193. Attorney General Katz- 
enbach’s position was restated repeatedly,5 and any men-

5 See, e. g., Senate Hearings, supra, at 35, 141; Hearings on H. R. 
6400 before Subcommittee No. 5 of the House Committee on the 
Judiciary, 89th Cong., 1st Sess., ser. 2, p. 102.
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tion of the Fourteenth Amendment is absent from this 
portion of the statute.6

As the reapportionment cases rest upon the Equal Pro-
tection Clause, they cannot be cited to support the claim 
that Congress, in passing this Act, intended to proceed 
against state statutes regulating the nature of the con-
stituencies legislators could properly represent. If Con-
gress intended, as it clearly did, to ground § 5 on the 
Fifteenth Amendment, the leading voting case is not 
Reynolds v. Sims, but Gomillion v. Lightfoot, 364 U. S. 
339 (1960). While that case establishes the proposition 
that redistricting done with the purpose of excluding 
Negroes from a municipality violates the Fifteenth 
Amendment, it also maintains the distinction between 
an attempt to exclude Negroes totally from the relevant 
constituency, and a statute that permits Negroes to vote 
but which uses the gerrymander to contain the impact 
of Negro suffrage.

It is unnecessary, of course, to decide whether Gomil-
lion v. Lightfoot marks the limit of the Fifteenth Amend-
ment. It is enough to recognize that Congress did not 
in any way adopt the reapportionment cases’ expansive 
concept of voting when it enacted the Voting Rights Act 
of 1965. Once it is determined that Reynolds v. Sims 
holds no magic key to the “basic purposes” of this statute, 
one is obliged to determine the Act’s purposes in more 
traditional ways. And it is here where the Court’s opin-
ion fails to convince. As 1 have already suggested, the 
Act’s structure assigns to § 5 a role that is a good deal 
more modest than the one which the majority gives it.7

6 When, in § 10 of the Act, Congress moved against the imposi-
tion of poll taxes, it expressly invoked the Fourteenth Amendment 
as providing an additional basis for its action in this specific area. 
See § 10 (b).

7 The Court seeks to strengthen its case by looking to the lan-
guage of one of the definitional sections of the Act. Ante, at 565-566. 
Section 14(c)(1) defines the term “vote” or “voting” to “include
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The majority is left, then, relying on its understanding 
of the legislative history. With all deference, I find 
that the history the Court has garnered undermines its 
case, insofar as it is entitled to any weight at all. I refer 
not only to the unequivocal statement of Assistant Attor-
ney General Burke Marshall, ante, at 564, which the Court 
concedes to be diametrically opposed to the construction 
it adopts. For the lengthy testimony of Attorney Gen-
eral Katzenbach, upon which the Court seems to rely, 
actually provides little more support for its position. 
Mr. Katzenbach, unlike his principal assistant, was never 
directly confronted with the question raised here, and 
wTe are left to guess as to his views. If guesses are to 
be made, however, surely it is important to note that 
though the Attorney General used many examples to 
illustrate the operation of § 5, each of them concerned 
statutes that had an immediate impact on voter quali-
fications or which altered the manner in which the elec-
tion was conducted.8 One would imagine that if the 

all action necessary to make a vote effective in any primary, special, 
or general election, including, but not limited to, registration, listing 
pursuant to this Act, or other action required by law pre-
requisite to voting, casting a ballot, and having such ballot counted 
properly and included in the appropriate totals of votes cast with 
respect to candidates for public or party office and propositions for 
which votes are received in an election.” (Emphasis supplied.) All 
of the aspects of voting that are enumerated in this definition concern 
the procedures by which voters are processed. When the statute 
cautions that its enumeration of stages in the election process is not 
exclusive, it merely indicates that the change of any other procedure 
that prevents the voter from having his ballot finally counted is 
also included within the range of the Act’s concern. Surely the 
Court is entirely ignoring the textual context when it seeks to read 
the italicized phrases as embracing all electoral laws that affect 
the amount of political power Negroes will derive from the exercise 
of the franchise, even when the way in which voters are processed 
remains unchanged.

8 The examples given by the Attorney General concerned changes 
in a State’s voting age, residence, or property requirements; changes
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Attorney General believed that § 5 had the remarkable 
sweep the majority has now given it, one of his hypo- 
theticals would have betrayed that fact.* 9

C.
Section 5, then, should properly be read to require 

federal approval only of those state laws that change 
either voter qualifications or the manner in which elec-
tions are conducted. This does not mean, however, that

in the frequency that registrars’ offices are open; and changes from 
paper ballots to machines or vice versa. See House Hearings, supra. 
n. 5, at 60-62, 95; Senate Hearings, supra, at 191-192, 237.

9 The Court emphasizes three specific colloquies in which Mr. 
Katzenbach participated to support its understanding of the legis-
lative history. In the most important one, see ante, at 566-567, 
n. 31, Senator Fong expressed concern that § 5, which at that time 
merely required federal review of changes in state “procedures,” 
would not encompass a state regulation which would radically limit 
the hours during which new voters could register. The Attorney 
General agreed that the statute should be elaborated to more 
clearly include such a change. Since such a law alters the manner 
in which voters are processed, I fail to see how this colloquy under-
mines my construction of the section—which clearly requires federal 
review in cases of the sort Mr. Katzenbach and Senator Fong were 
discussing. Similarly, a second extract highlighted by the Court, 
ante, at 567-568, is one in which the Attorney General emphasizes 
that § 5 is intended to prevent the States from evading the require-
ments of § 4—a point I believe to count strongly in favor of the 
interpretation I deem the correct one. Finally, it is quite true that 
the Attorney General opposed carving out exceptions from § 5 that 
would permit the State to switch from paper ballots to voting 
machines without federal approval. See ante, at 568. But this 
fact hardly indicates that he or anyone else was of the opinion 
that the section required review of statutes that did not concern 
themselves with voting procedures. In fact, on the one occasion 
that Mr. Katzenbach discussed the reapportionment cases in con-
nection with § 5, he indicated no awareness whatever that § 5 
could be construed to apply to cases involving laws that change 
the voting power of various groups. See House Hearings, supra, 
at 93-94.
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the District Courts in the four cases before us were right 
in unanimously concluding that the Voting Rights Act 
did not apply. Rather, it seems to me that only the 
judgment in Fairley v. Patterson, No. 25, should be 
affirmed, as that case involves a state statute which 
simply gives each county the right to elect its Board of 
Supervisors on an at-large basis.

In Whitley v. Williams, No. 36, however, Mississippi’s 
new statute both imposes new qualifications on inde-
pendent voters who wish to nominate a candidate by 
petition and alters the manner in which such nomina-
tions are made.10 Since the Voting Rights Act explicitly 
covers “primary” elections, see §14 (c)(1), the only 
significant question presented is whether a petitioning 
procedure should be considered a “primary” within the 
meaning of the Act. As the nominating petition is the 
functional equivalent of the political primary, I can 
perceive no good reason why it should not be included 
within the ambit of the Act.

The statute involved in Bunton v. Patterson, No. 26, 
raises a somewhat more difficult problem of statutory 
interpretation. If one looks to its impact on the voters, 
the State’s law making the office of school superintendent 
appointive enacts a “voting qualification” of the most 
drastic kind. While under the old regime all registered 
voters could cast a ballot, now none are qualified. On 
the other hand, one can argue that the concept of a 
“voting qualification” presupposes that there will be a 
vote. On balance, I would hold that the statute comes

10 The statute requires supporters of a candidate to write their 
own names on the nominating petition, together with their polling 
district. Moreover, petitions must be filed by an earlier date and 
must contain many more signatures. The Act also imposes a “vot-
ing qualification” on those who wish to vote in a party primary, 
by providing that they may not subsequently compete with the 
primary victor by running as an independent candidate.
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within § 5. Cf. Gomillion v. Lightfoot, supra. Such a 
holding would not, of course, disable the State from 
adopting an appointive system after the force of § 5 has 
spent itself.

Finally, Virginia has quite obviously altered the 
manner in which an election is conducted when for the 
first time it has been obliged to issue regulations con-
cerning the way in which illiterate voters shall be proc-
essed at the polls. Consequently, I would reverse the 
lower court’s decision in the Allen case, No. 3.

II.
After straining to expand the scope of § 5 beyond its 

proper limits, the majority surprisingly refuses to grant 
appellants in the Mississippi cases 11 the only relief that 
will effectively implement the Act’s purposes. As the 
Court recognizes, ante, at 572, the Voting Rights Act only 
applies to the States for a limited period of time— 
Mississippi may free itself from § 5’s requirements in 
1970.11 12 And yet the Court affords appellants in the 
Mississippi cases only declaratory relief, permitting state

11 In the Allen case, coming from Virginia, the term of the 
Congressman who gained his seat under procedures that have not 
been approved under § 5 has already expired. Consequently, only 
a grant of declaratory relief is appropriate in this case, as the 
appellants themselves recognize.

12 Since the Voting Rights Act became effective in Mississippi in 
August 1965, the State will be able to escape the requirements of 
§ 5 in 1970 by proving that it has not imposed a “test or device” 
in violation of § 4 for a five-year period. See text, at n. 3, supra. 
Section 5 will only continue to apply after 1970 if Mississippi is 
found to have continued imposing “tests or devices” after 1965. 
The Court’s decision today, however, does not consider whether 
any of the statutes involved in these cases impose a “test” or 
“device” within the meaning of § 4, see n. 2, supra. It simply 
holds that the statutes fall into the much broader class of laws 
that modify a “standard, practice, or procedure with respect to 
voting” under § 5.
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officials selected in violation of § 5 to hold office until 
their four-year terms expire in 1971.13 An election for 
these offices may never be held in compliance with Con-
gress’ commands. And of course, the Court’s decision 
respecting relief does not only control these particular 
cases. There may have been hundreds of officials 
throughout the South who began serving long terms in 
office this November under procedures that have not 
been federally approved. As a result of this part of the 
Court’s decision, the Voting Rights Act may never play 
the full role that Congress intended for it.

It seems clear to me that we should issue a conditional 
injunction in the Mississippi cases along the lines sug-
gested by the Solicitor General, except of course in the 
Fairley case which I think should be affirmed. Unless 
Mississippi promptly submits its laws to either the Attor-
ney General or the District Court for the District of Co-
lumbia, new elections under the pre-existing law should 
be ordered. Of course, if the laws are promptly sub-
mitted for approval, a new election should be required 
only if the District Court determines that the statute 
in question is discriminatory either in its purpose or in 
its effect.

Mr . Justice  Marshall , whom Mr . Justic e  Douglas  
joins, concurring and dissenting.

I join Parts I through V of the Court’s opinion. How-
ever, largely for the reasons stated in Part II of my

13 The state senator, state representative, county supervisor, 
justice of the peace, and constable involved in Whitley v. Williams, 
No. 36, were all elected for four-year terms ending in 1971. See 
Mississippi Code §3238 (1942). Similarly, the affected county 
superintendents of education in Bunton v. Patterson, No. 26, were 
appointed to four-year terms, expiring in 1971.

While I would affirm in Fairley v. Patterson, No. 25, the incum- 
bents in that case also will serve until 1971.
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Brother Harlan ’s opinion, I believe the relief suggested 
by the Solicitor General should be ordered in the Mis-
sissippi cases. Accordingly, I dissent from Part VI of 
the Court’s opinion.

Mr . Justi ce  Black , dissenting.
Assuming the validity of the Voting Rights Act of 

1965, as the Court does, I would agree with its careful 
interpretation of the Act, and would further agree with 
its holding as to jurisdiction and with its disposition of 
the four cases now before us. But I am still of the 
opinion that for reasons stated in my separate opinion 
in South Carolina v. Katzenbach, 383 U. S. 301, 355-362 
(1966), a part of § 5 violates the United States Consti-
tution. Section 5 provides that several Southern States 
cannot effectively amend either their constitutions or 
laws relating to voting without persuading the United 
States Attorney General or the United States District 
Court for the District of Columbia that the proposed 
changes in state laws do not have the purpose and will 
not have the effect of denying to citizens the right to 
vote on account of race or color. This is reminiscent of 
old Reconstruction days when soldiers controlled the 
South and when those States were compelled to make 
reports to military commanders of what they did. The 
Southern States were at that time deprived of their 
right to pass laws on the premise that they were not 
then a part of the Union and therefore could be treated 
with all the harshness meted out to conquered provinces. 
The constitutionality of that doctrine was certainly not 
clear at that time. And whether the doctrine was con-
stitutional or not, I had thought that the whole Nation 
had long since repented of the application of this “con-
quered province” concept, even as to the time imme-
diately following the bitter Civil War. I doubt that any 
of the 13 Colonies would have agreed to our Constitution

320-583 0 - 69 - 46
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if they had dreamed that the time might come when 
they would have to go to a United States Attorney 
General or a District of Columbia court with hat in 
hand begging for permission to change their laws. Still 
less would any of these Colonies have been willing to 
agree to a Constitution that gave the Federal Govern-
ment power to force one Colony to go through such an 
onerous procedure while all the other former Colonies, 
now supposedly its sister States, were allowed to retain 
their full sovereignty. While Marbury n . Madison, 1 
Cranch 137 (1803), held that courts can pass on the 
constitutionality of state laws already enacted, it cer-
tainly did not decide to permit federal courts or federal 
executive officers to hold up the passage of state laws 
until federal courts or federal agencies in Washington 
could pass on them. Proposals to give judges a part in 
enacting or vetoing legislation before it passed were made 
and rejected in the Constitutional Convention; another 
proposal was made and rejected to permit the Chief 
Justice of this Court “from time to time [to] recommend 
such alterations of and additions to the laws of the 
U. S. as may in his opinion be necessary to the due 
administration of Justice, and such as may promote 
useful learning and inculcate sound morality throughout 
the Union . . . See my dissenting opinion in Griswold 
v. Connecticut, 381 U. S. 479, 515, n. 6 (1965).

It seems to me it would be wise for us to pause now 
and then and reflect on the fact that the separate Colo-
nies were passing laws in their legislative bodies before 
they themselves created this Union, that history em-
phatically proves that in creating the Union the Colo-
nies intended to retain their original independent power 
to pass laws, and that no justification can properly be 
found in the Constitution they created or in any amend-
ment to it for degrading these States to the extent that
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they cannot even initiate an amendment to their consti-
tutions or their laws without first asking the permission 
of a federal court in the District of Columbia or a United 
States governmental agency. I would hold § 5 of the 
1965 Voting Rights Act unconstitutional insofar as it 
commands certain selected States to leave their laws in 
any field unchanged until they get the consent of federal 
agencies to pass new ones.
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No. 137. Irving  et  al . v . Cape hart , Trust ee  in  
Reorgani zatio n . C. A. 7th Cir. Petition for writ of 
certiorari dismissed July 12, 1968, pursuant to Rule 60 
of the Rules of this Court. Donald A. Schabel for 
petitioners. H. Earl Capehart, Jr., for respondent. 
Reported below: 394 F. 2d 900.

No. 4, Mise. Hobson  et  al . v . Hansen , Supe rint end -
ent  of  Schools  of  the  Dis trict  of  Columb ia , et  al . 
Appeal from D. C. D. C. Appeal dismissed July 19, 1968, 
pursuant to Rule 60 of the Rules of this Court. William 
Kunstler for appellants. Solicitor General Griswold for 
appellees. Reported below: 265 F. Supp. 902.

No. 103, Mise. Davis  v . Illinoi s . Sup. Ct. Ill. Pe-
tition for writ of certiorari dismissed August 8, 1968, pur-
suant to Rule 60 of the Rules of this Court. William G. 
Clark, Attorney General of Illinois, and John J. O’Toole 
and Donald J. Veverka, Assistant Attorneys General, for 
respondent.

No. 4. Paul  H. Asch kar  & Co. v. Kamen  & Co. 
et  al . C. A. 9th Cir. Writ of certiorari dismissed Sep-
tember 3, 1968, pursuant to Rule 60 of the Rules of this 
Court. Allen E. Susman for petitioner. Jacob Shearer 
for respondents. Reported below: 382 F. 2d 689. [For 
earlier order herein, see 390 U. S. 942.]

No. 457. Sims  et  al . v . Banks . C. A. 5th Cir. Pe-
tition for writ of certiorari dismissed September 23, 1968, 
pursuant to Rule 60 of the Rules of this Court. John B. 
Miller for petitioners. Reported below: 397 F. 2d 798.
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No. 79, Mise. Colangelo  v. United  State s . C. A. 
4th Cir. Petition for writ of certiorari dismissed Sep-
tember 25, 1968, pursuant to Rule 60 of the Rules of this 
Court. Solicitor General Griswold for the United States. 
Reported below: 390 F. 2d 874.

October  7, 1968.

Miscellaneous Orders.
No. ---- . Hawthorne  v. Hardaway , Secretary ,

Board  of  Elect ions , et  al . Sup. Ct. App. Va. Appli-
cation for stay presented to The  Chief  Justi ce , and by 
him referred to the Court, denied. Flavius B. Walker, Jr., 
and Jay J. Levit for applicant. R. D. Mcllwaine III, 
Assistant Attorney General of Virginia, for respondents 
in opposition.

No.---- . Morse  et  al . v . Boswe ll  et  al . ;
No.---- . Berke  et  al . v. Mac Laughl in  et  al . ;
No. ---- . Miazga  et  al . v. Mac Laughlin  et  al .;
No.---- . Felberbaum  et  al . v . Mac Laughli n  et  al . ;

and
No. ---- . Looney  et  al . v . Mac Laughli n et  al .

C. A. 4th Cir. Applications for stays presented to Mr . 
Justic e Douglas  and by him referred to the Court, de-
nied. Elsbeth Levy Bothe for Morse et al.; Francis V. 
Lowden, Jr., for Berke et al.; Mrs. Bothe for Miazga 
et al.; Philip J. Hirschkop and Michael J. Kunstler for 
Felberbaum et al.; and Mr. Lowden for Looney et al. 
Solicitor General Griswold in opposition.

Mr . Justice  Douglas , dissenting.
On April 10, 1968, the President delegated to the 

Secretary of Defense power to activate units of the 
Ready Reserve.1 On the following day, after receiving

1Exec. Order No. 11406, 33 Fed. Reg. 5735 (1968).
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a similar delegation of authority to activate such units 
from the Secretary of Defense,2 the Secretary of the 
Army called several units of the Ready Reserve and 
their members to active duty.3 Applicants, who are 
members of those units, are challenging that call to ac-
tive duty on the ground that it exceeds the authority 
of the Secretary of the Army, and is a violation of their 
enlistment contracts. After unsuccessfully seeking re-
lease from active duty by writ of habeas corpus, and 
before being able to petition this Court for certiorari, 
applicants were prepared for immediate shipment to 
Vietnam. To preserve their avenues of review they 
sought and I granted interim stays pending submis-
sion of the stay applications to the full Court.4 The 
question now before the Court, therefore, is whether 
these stays should continue pending our consideration of 
their petitions for certiorari.

Questions underlying the merits, which have already 
produced some judicial disagreement,5 are twofold:6 
first, an alleged usurpation by the Secretary of the

2 Memorandum for Secretaries of the Military Departments, 
April 11, 1968, as cited in Brief for Appellants 5, Morse v. Boswell, 
401 F. 2d 544.

3 Joint Message form DA 859314, April 11, 1968, as cited in Brief 
for Appellants, ibid.

4 Applicant in Winters v. United States, 390 U. S. 993, had been 
called to duty as an individual rather than as part of a unit; and 
unlike applicants in these cases, apparently did not challenge the 
authority of the Secretary of the Army to call him for a full 24 
months of active duty irrespective of time already served on active 
duty.

5 Compare Winters v. United States, 281 F. Supp. 289 (D. C. 
E. D. N. Y.), aff’d per curiam, 390 F. 2d 879 (C. A. 2d Cir. 1968), 
with Gion v. McNamara, Civ. No. 67-1563 (D. C. C. D. Calif., Jan-
uary 9, 1968).

6 Applicants have also raised other questions which I consider too 
unsubstantial to discuss.
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Army of the limited authority delegated him; second, 
a purported conflict between the conditions of enlistment 
under which applicants entered the reserves and the sub-
sequent Act of Congress calling them to active duty.

I.
First. Applicants argue that the Secretary of the Army 

improperly called them to active duty for a full period 
of 24 months, without giving them credit for time already 
served on active duty. They claim that, in doing so, 
he exceeded the power granted him. To substantiate 
their claim, applicants rely on the specific language of 
delegation, on the treatment of other reservists simi-
larly situated, and on the original intent of Congress.

The language of delegation is in § 101 (e) of Pub. L. 
89-687, Title I, October 15, 1966, 80 Stat. 981, 10 U. S. C. 
§ 263 n. (1964 ed., Supp. Ill), under which applicants 
were called. Congress authorized the President to acti-
vate “any unit of the Ready Reserve of an armed force 
for a period of not to exceed twenty-four months.” (Em-
phasis added.) The President, in turn, delegated his 
authority under subsection (e) to the Secretary of De-
fense to activate “any unit in the Ready Reserve ... for 
a period of not to exceed 24 months.” 7 The Secretary 
of Defense then delegated his authority by that same 
language to the Secretary of the Army.8 The Secretary 
of the Army, however, called “[t]he above units and 
[individual] members thereof ... to active duty for 24 
consecutive months . ...”9 Thus, instead, of call-
ing the above units to active duty and granting their in-
dividual members credit for time already served on active 
duty, he ordered the individuals themselves to active 
duty for 24 consecutive months, irrespective of any time 

7 Supra, n. 1 (emphasis added).
8 Supra, n. 2.
9 Supra, n. 3 (emphasis added).
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they may have already served on active duty. In doing 
so, he seems to have gone beyond the above language of 
delegation which referred exclusively to units. More-
over, he seems to have violated the organic language of 
Pub. L. 89-687, Title I, § 101 (c), October 15, 1966, 80 
Stat. 981, which provides that:

“A member ordered to active duty under this sec-
tion may be required to serve on active duty until 
his total service on active duty or active duty for 
training equals twenty-four months.”

To uphold the Secretary’s order would seem to discrimi-
nate against these applicants called to active duty as 
part of units under § 101 (e) in favor of those reservists 
called to active duty as individuals under §§ 101 (a) and 
(b), by withholding from the former credit which is 
concededly accorded the latter.10 11

Congress authorized the President to recall the Ready 
Reserve for two stated purposes: first, to free the Presi-
dent to mobilize those men without forcing him to declare 
a national emergency; 11 second, and more relevant to

10 In enacting Pub. L. 89-687, § 101, Congress made a distinction 
between reservists called as individuals and reservists called as 
units. That distinction, however, related only to its desire to keep 
reserve units as much intact as possible; consequently, it only author-
ized the call of those individual reservists who were not attached to 
such units, who had not been participating satisfactorily in their 
present units, or who had had less than 120 days of active duty 
experience. The distinction between individuals and units would 
seem to have nothing to do with the question whether reservists 
called as part of units should be credited for time already served 
on active duty. In making permanent the President’s temporary 
authority to activate for 24 months those individuals not participat-
ing satisfactorily in their reserve units, Congress reaffirmed its inten-
tion to credit them for time already served on active duty. Pub. L. 
90-40, June 30, 1967, § 6, 81 Stat. 105.

11112 Cong. Rec. 19718 (1966) (remarks of Senator Russell, 
Chairman of Senate Armed Services Committee, and cosponsor of 
the amendment, which became Pub. L. 89-687).
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this inquiry, to make the active duty obligation of those 
who enlist in the reserves commensurate with that of 
those who are drafted. It was felt that young men were 
enlisting in the reserves “to escape active military service 
in South Vietnam”;12 that Congress had allowed “the 
6-month [reserve] training program to become ‘an 
umbrella’ for avoiding active service at a time when we 
are daily inducting large numbers of men into the active 
forces to fight in Vietnam”;13 and, therefore, that “it 
was only fair that these reservists be put on the same 
basis for service in Vietnam as new enlistees and 
draftees.” 14 Thus, it seems that Congress intended to 
subject reservists to the same obligation for two years’ 
active duty as is borne by draftees. To do so, it allowed 
the President to call them for the balance between the 
time they had already served on active duty and the outer 
time limit of 24 months.

The President and the Secretary of Defense appar-
ently read the Act of October 15, 1966, as I do; for each 
of them activated only units of the reserve for 24 months. 
And a unit, of course, can serve 24 months even though 
its original members, having already served some time, 
are sooner discharged. The Secretary of the Army, on 
the other hand, has subjected these reservists to an 
additional obligation of 24 months over and above time 
already served.

II.
Second. The question just discussed covers, so far 

as I can tell from the fragmentary pleadings and find-
ings, all of the applicants. The second question reaches 

12112 Cong. Rec. 19724 (1966) (remarks of Senator Lausche).
13112 Cong. Rec. 19720 (1966) (remarks of Senator Symington, 

member of Senate Armed Services Committee).
14 112 Cong. Rec. 19500 (1966) (remarks of Senator Saltonstall, 

ranking minority member of the Senate Armed Services Committee 
and cosponsor of the amendment) (emphasis added).
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some of the applicants, but just how many I do not 
know. The record is not very revealing. But on oral 
argument, various attorneys stated that the contracts 
of enlistment vary. According to these informants, 
some provide for the rendering of active duty “in the 
event of a mobilization or emergency.” Others provide 
for active duty in “time of war or of national emergency 
declared by Congress” as provided in 10 U. S. C. § 672. 
It should not lightly be concluded that a contract has 
been unilaterally changed by one party,15 or that the 
United States as a party will breach its contract. Cf. 
Smyth v. United States, 302 U. S. 329.

Where the enlistment contract provides for service in 
the event of “a mobilization or emergency,” I would as-
sume that a wide variety of events might encompass 
each term. Indeed the very summoning of reserves to 
active duty might itself be sufficient to constitute the 
condition subsequent. But where the enlistment con-
tract contains a provision that active duty is only re-
quired in “time of war or of national emergency declared 
by Congress,” I would, if possible, read the Act of October 
15, 1966, to preserve that promise solemnly made to the 
reservists and not to cover those who were specifically 
required by contract to serve only in “time of war or of 
national emergency declared by Congress.”

I assume that it is within the power of Congress to 
change existing law and no type of estoppel interferes 
with its law-making power. See Stone, J., concurring, 
in Perry n . United States, 294 U. S. 330, 359. The dis-
appointment realized by those who relied only on general 
law but did not have that explicit promise from their 
government in contract form is disappointment of the 
kind shared by all citizens in a society of shifting law.

15 Cf. BeU v. United States, 366 U. S. 393; Perry v. United 
States, 294 U. S. 330; In re Grimley, 137 U. S. 147, 150.
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Where a reservist, however, has counted on a declaration 
of war or of an emergency before he is called up and has 
a contract calling for reserve duty on those precise terms, 
I would, if possible, read subsequent legislation so as to 
preserve the promise made in that enlistment contract. 
Cf. Woods v. Stone, 333 U. S. 472, 481 (dissenting 
opinion). 10 U. S. C. § 673 subjects reservists to call 
“[i]n time of national emergency declared by the Pres-
ident after January 1, 1953, or when otherwise authorized 
by law.” The Congress has not yet declared either war 
or national emergency within the meaning of § 672; nor 
has the President declared a national emergency within 
the meaning of § 673. As stated by Senator Russell: 16

“Mr. President, I cannot see how any realistic an-
swer can be raised against this amendment [calling 
up the reserves]. They say, ‘You can call up the 
units.’ In the first place, it cannot be done, be-
cause the President of the United States has to 
declare a national emergency, and very naturally he 
does not want to declare a national emergency at 
this time after we have gone this far without 
it. . . . [A] declaration of a national emergency 
would make us look ridiculous in the eyes of the 
world—to declare a state of emergency in regard to 
a third-rate power like North Vietnam.”

Thus, the only other provision which §§ 672-673 in-
clude as a condition prescribed by law for activating 
the reserves under the second type of enlistment con-
tract described above lies in the phrase “or when other-
wise authorized by law.”

The phrase in § 673 “when otherwise authorized by 
law” is not without meaning. It plainly refers to those 
additional conditions—other than war or national emer-

16112 Cong. Rec. 19726 (1966) (Chairman of Senate Armed 
Services Committee).
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gency—under which members of the reserve can be called 
to active duty.17

One more issue remains. It has been suggested that 
10 U. S. C. § 263 gives Congress the power to call the 
reserves not just in time of war or national emergency, 
but “[w]henever . . . needed for the national security.” 
No one, however, disputes that power. For the issue is 
not the plenary power of Congress under the Constitu-
tion, but how legislation shall be read in order, if possible, 
to avoid creating a “credibility gap” between the people 
and their government.

III.
“The war power of the United States, like its other 

powers ... is subject to applicable constitutional lim-
itations.” Hamilton v. Kentucky Distilleries Co., 251 
U. S. 146, 156. For that reason, this Court will exer-
cise jurisdiction to review criminal adjudication by the 
military of civilian (Reid v. Covert, 354 U. S. 1) and 
military (Burns v. Wilson, 346 U. S. 137) personnel 
alike and to review administrative action by the military. 
Thus, in Orloff v. Willoughby, 345 U. S. 83, where a 
doctor inductee complained that the Secretary of the 
Army had wrongfully denied him medical detail, we 
were unanimous in agreeing that we had jurisdiction to 
review the power of the Secretary; that he had no power 
to deny petitioner such medical assignments; and that 
we were prepared to prevent him from doing so. Simi-
larly here, where the Secretary purportedly has no power 
to recall reservists whom he promised to activate only

17 Under 10 U. S. C. § 672 (b), a reservist may be called to active 
duty at any time for a period of 15 days. Pursuant to 10 U. S. C. 
§ 679 a reservist may sign an active duty agreement by which he ob-
ligates himself to serve at any time on active duty that he is called; 
furthermore, that obligation may be extended beyond the expiration 
date of the agreement in times of war or national emergency. 10 
U.S. C. §672 (d).
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in war or national emergency, we have jurisdiction to 
prevent him from doing so, at least where Congress has 
not precluded such jurisdiction. See Harmon v. Brucker, 
355 U. S. 579, 581-583.

I would continue the stays until the merits of this 
important controversy can be resolved.

Certiorari Denied.
No. 606. Cleaver  et  al . v . Jordan , Secretar y of  

State  of  Calif ornia . Sup. Ct. Cal. Certiorari denied. 
Thomas C. Lynch, Attorney General of California, 
Charles A. Barrett, Assistant Attorney General, and 
Jefjerson Frazier, Deputy Attorney General, for 
respondent.

Octobe r  8, 1968.

Dismissal Under Rule 60.
No. 145, Mise. Thomas  v . United  State s . C. A. 

D. C. Cir. Petition for writ of certiorari dismissed Octo-
ber 8, 1968, pursuant to Rule 60 of the Rules of this 
Court.

Miscellaneous Order.
No. 613. Mc Arthur  et  al . v . Cliff ord , Secre tary  

of  Defens e , et  al . C. A. 4th Cir. Application for stay 
denied. Philip J. Hirschkop for applicants.

October  11, 1968.

Miscellaneous Order.
No.---- . Sulli van  et  al . v . Cushman  et  al . D. C.

Mass. Motion for stay, referred to the Court, denied. 
Mr . Justi ce  Douglas  would grant the stay. Moses M. 
Falk on the motion. Solicitor General Griswold for 
respondents in opposition. Reported below: 290 F. 
Supp. 659.
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Miscellaneous Orders.
No. 9, Orig. Unit ed  States  v . Louis iana  et  al . Case 

set for argument on supplemental decrees proposed by 
the United States and the State of Texas. Motion of 
the State of Louisiana for additional time for oral argu-
ment on supplemental decree applicable to it denied. 
The  Chief  Just ice  and Mr . Justice  Marshall  took 
no part in the consideration or decision of these matters. 
Jack P. F. Gremillion, Attorney General of Louisiana, 
John L. Madden, Assistant Attorney General, and Vic-
tor A. Sachse, Paul M. Hebert, Thomas W. Leigh, 
W. Scott Wilkinson, J. B. Miller, Oliver P. Stockwell, 
J. J. Davidson, and Frederick W. Ellis, Special Assistant 
Attorneys General, on the motion. [For earlier order 
herein, see 391 U. S. 910.]

No. 19. Universal  Interp ret ive  Shuttl e Corp . v . 
Washi ngton  Metrop olitan  Area  Trans it  Commiss ion  
et  al . C. A. D. C. Cir. [Certiorari granted, 390 U. S. 
943.] Motion of respondent Washington Metropolitan 
Area Transit Commission to preclude argument on ques-
tion not in issue, and the motion of respondent D. C. 
Transit System, Inc., to clarify the status of question 
regarding D. C. Transit System’s franchise, denied. Mr . 
Justice  Marsh all  took no part in the consideration or 
decision of these motions. Russell W. Cunningham for 
respondent Washington Metropolitan Area Transit Com-
mission, and Manuel J. Davis for respondent D. C. 
Transit System, Inc., on the motions. Jeffrey L. Nagin 
and Ralph S. Cunningham, Jr., for petitioner. Solicitor 
General Griswold for the United States, as amicus curiae, 
and Mr. Davis for respondent D. C. Transit System, 
Inc., in opposition to the motion of respondent Wash-
ington Metropolitan Area Transit Commission.

320-583 0 - 69 - 47
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No. 993, Mise. In  re  Disb arment  of  Lich ota . It 
is ordered that Edith Fischer Lichota, of Toledo, Ohio, 
be suspended from the practice of law in this Court and 
that a rule issue, returnable within forty days, requiring 
her to show cause why she should not be disbarred from 
the practice of law in this Court.

No. 39. Perez  v . Calif ornia . Sup. Ct. Cal. [Cer-
tiorari granted, 390 U. S. 942.] Motion of petitioner 
for appointment of counsel granted. It is ordered that 
Peter G. Fetros, Esquire, of San Francisco, California, 
be, and he is hereby, appointed to serve as counsel for 
petitioner in this case.

No. 53. Kaufm an  v . Unite d  State s . C. A. 8th Cir. 
Motion of petitioner for transcription and certification 
of additional portions of record granted. Mr . Just ice  
Marsh all  took no part in the consideration or decision 
of this motion. Bruce R. Jacob on the motion. [For 
earlier orders herein, see, e. g., 391 U. S. 901.]

No. 56. Lear , Inc . v . Adkins . Sup. Ct. Cal. [Cer-
tiorari granted, 391 U. S. 912.] Motion of the Solicitor 
General for leave to participate in oral argument, as 
amicus curiae, granted and twenty minutes allotted for 
that purpose. A similar amount of time likewise allot-
ted to counsel for respondent. Solicitor General Gris-
wold for the United States on the motion.

No. 71. Presbyterian  Churc h in  the  Unite d  
States  et  al . v . Mary  Elizabe th  Blue  Hull  Memo -
rial  Pres byt eri an  Church  et  al . Sup. Ct. Ga. 
[Certiorari granted, 392 U. S. 903.] Motion of Right 
Reverend John E. Hines, Presiding Bishop of the Prot-
estant Episcopal Church in the United States of America, 
for leave to file a brief, as amicus curiae, granted.
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No. 44. Skinner  et  al . v . Louisiana . Sup. Ct. La. 
[Certiorari granted, 391 U. S. 963.] Motion of peti-
tioners for leave to proceed further herein in forma 
pauperis granted. G. Wray Gill, Sr., on the motion.

No. 74. Stile s v . United  States . C. A. 1st Cir. 
[Certiorari granted, 391 U. S. 903.] Motion of peti-
tioner for appointment of counsel granted. It is ordered 
that Charles J. Rogers, Jr., Esquire, of Providence, 
Rhode Island, be, and he is hereby, appointed to serve 
as counsel for petitioner in this case.

No. 81. Broth erho od  of  Locomoti ve  Engine ers  v . 
Mc Elroy  et  al .; and

No. 128. Termi nal  Railro ad  Assoc iati on  of  St . 
Louis  v . Mc Elroy  et  al . C. A. 7th Cir. The Solicitor 
General is invited to file briefs in these cases expressing 
the views of the United States.

No. 191. Snell  et  al . v . Wyman , Commi ssi oner  of  
Departm ent  of  Social  Service s of  New  York , et  al . 
Appeal from D. C. S. D. N. Y. The Solicitor General 
is invited to file a brief in this case expressing the views 
of the United States.

No. 163. Younger , Distr ict  Attorney  of  Los  An -
geles  County  v . Harris  et  al . Appeal from D. C. 
C. D. Cal. The Attorney General of California is invited 
to file a brief in this case expressing the views of the 
State of California.

No. 198. Smith  v . Hooey , Judge . Sup. Ct. Tex. 
[Certiorari granted, 392 U. S. 925.] Motion of peti-
tioner for appointment of counsel granted. It is ordered 
that Charles Alan Wright, Esquire, of Austin, Texas, a 
member of the Bar of this Court, be, and he is hereby, 
appointed to serve as counsel for petitioner in this case.
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No. 193. International  Salt  Co . v . Ohio  Turn -
pike  Commis sion . C. A. 8th Cir. Motion of petitioner 
to defer consideration of petition for writ of certiorari 
granted. Robert D. Stiles on the motion.

No. 199. Harris , U. S. Distr ict  Judge  (Walker , 
Real  Party  in  Interest ) v . Nelson , Warden . C. A. 
9th Cir. [Certiorari granted, 392 U. S. 925.] Motion 
of petitioner for appointment of counsel granted. It is 
ordered that J. Stanley Pottinger, Esquire, of San Fran-
cisco, California, be, and he is hereby, appointed to serve 
as counsel for petitioner in this case.

No. 620. Moore  et  al . v . Shapir o , Governor  of  
Illinois , et  al . Appeal from D. C. N. D. Ill. Because 
of the representation of the State of Illinois that “it 
would be a physical impossibility” for the State “to 
effectuate the relief which the appellants seek,” the 
“Motion to Advance and Expedite the Hearing and Dis-
position of this Cause” is denied. Mr . Justice  Fortas  
would grant the motion. Richard F. Watt on the mo-
tion. William G. Clark, Attorney General of Illinois, 
and John J. O'Toole and Thomas E. Brannigan, Assist-
ant Attorneys General, for appellees in opposition. 
Reported below: 293 F. Supp. 411.

No. 197. Butenko  v . United  States . C. A. 3d Cir. 
[Certiorari granted, 392 U. S. 923.] Motion of peti-
tioner for appointment of counsel granted. It is ordered 
that Charles Danzig, Esquire, of Newark, New Jersey, 
a member of the Bar of this Court, be, and he is hereby, 
appointed to serve as counsel for petitioner in this case. 
Mr . Justi ce  Marsh all  took no part in the consideration 
or decision of this motion.
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No. 647. Hadnott  et  al . v . Amos , Secre tary  of  
State  of  Alabam a , et  al . D. C. M. D. Ala. Applica-
tion for restoration of temporary relief granted pending 
oral argument on the application, which is set for Friday, 
October 18, 1968, at 9 a. m. Mr . Justi ce  Black  took 
no part in the consideration or decision of this applica-
tion. Charles Morgan, Jr., Reber F. Boult, Jr., Orzell 
Billingsley, Jr., Melvin L. Wulf, and Eleanor Holmes 
Norton for applicants. Reported below: 295 F. Supp. 
1003.

No. 594, Mise. Time , Inc ., et  al . v . Bon  Air  Hotel , 
Inc . C. A. 5th Cir and D. C. S. D. Ga. Motion for 
leave to file petition for writ of certiorari denied. Harold 
R. Medina, Jr., on the motion.

No. 451, Mise. Jones  v . Black wel l , Warden . Mo-
tion for leave to file petition for writ of habeas corpus 
denied. Solicitor General Griswold for respondent in 
opposition.

No. 11, Mise. Whart on  v . Crouse , Warden . Mo-
tion for leave to file petition for writ of habeas corpus 
denied. The  Chief  Justice , Mr . Just ice  Black , Mr . 
Justice  Brenn an , and Mr . Just ice  Stewar t  would 
transfer this case to the United States District Court 
under 28 U. S. C. § 2241 (b). Peyton v. Rowe, 391 U. S. 
54. Robert C. Londerholm, Attorney General of Kansas, 
and Edward G. Collister, Jr., Assistant Attorney General, 
for respondent in opposition to the motion.

No. 140, Mise. Mill er  v . Udall , Secret ary  of  the  
Interior , et  al . Motion for leave to file petition for 
writ of mandamus and/or prohibition denied. Solicitor 
General Griswold, Assistant Attorney General Martz, 
and Roger P. Marquis for respondent Udall in opposition.
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No. 266, Mise. Chandler  v . Turner , Warden ;
No. 272, Mise. Mc Cray  v . Willi ngham , Warden ;
No. 302, Mise. Pelleti er  v . Parker , Warden ;
No. 346, Mise. Magee  v . Nels on , Warden , et  al .;
No. 347, Mise. Jones  v . Folle tte , Warden ;
No. 353, Mise. Kani esk i v . Burke , Warden ;
No. 367, Mise. In  re  Kamsler ;
No. 381, Mise. Card  v . Kropp , Warden ;
No. 419, Mise. Holscher  v . Young , Warden ;
No. 436, Mise. Taylor  v . Burke , Warden ;
No. 501, Mise. Hayman  v . Fitz harri s , Traini ng  

Facility  Super intendent  ;
No. 509, Mise. Roberts  v . Peyton , Penitentiary  

Supe rinten dent  ;
No. 511, Mise. Lacaze  et  al . v . Blackw ell , Warden  ;
No. 558, Mise. Byrd  v . Nelson , Warden  ;
No. 579, Mise. Cowlin g  v . Craven , Warden ; and
No. 584, Mise. Owen  v . Arkansas . Motions for 

leave to file petitions for writs of habeas corpus denied.

No. 296, Mise. Smith  v . Hocker , Warden ;
No. 316, Mise. Ander ten  v . Warden , South  Da -

kota  Penitentia ry ;
No. 334, Mise. Niels on  v . Erickso n , Warden ;
No. 361, Mise. Wels h  v . Nels on , Warden ;
No. 536, Mise. Fossum  v . Porter , Sherif f ; and
No. 576, Mise. Wels h v . Nels on , Warden . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied. Treating the papers submitted as petitions for 
writs of certiorari, certiorari denied.

No. 200, Mise. Harshaw  v . Levin , U. S. Distr ict  
Judge ; and

No. 205, Mise. Bigg s v . Campbel l , U. S. Distr ict  
Judge . Motions for leave to file petitions for writs of 
mandamus denied.
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No. 105, Mise. Allis on  v . Nels on , Warden , et  al . 
Motion for leave to file petition for writ of habeas corpus 
denied. Thomas C. Lynch, Attorney General of Cali-
fornia, Albert W. Harris, Assistant Attorney General, and 
Charles R. B. Kirk, Deputy Attorney General, for re-
spondents in opposition.

No. 169, Mise. Wilson  v . Califo rnia . C. A. 9th 
Cir. Motion for leave to file petition for writ of cer-
tiorari denied.

No. 526, Mise. Colchico  et  al . v . Swei gert , U. S. 
Distr ict  Judge . Motion for leave to file petition for 
writ of mandamus denied. Melvin B. Belli on the 
motion. Solicitor General Griswold for respondent in 
opposition.

No. 374, Mise. Osborn  v . Weick , Chief  Judge , U. S. 
Court  of  Appe als , et  al . Motion for leave to file 
petition for writ of mandamus denied. Mr . Just ice  
Marsha ll  took no part in the consideration or decision 
of this motion. Maclin P. Davis, Jr., on the motion. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Paul C. Summitt for 
respondent United States in opposition.

No. 448, Mise. Ortega  v . Montante , Judge ; and
No. 532, Mise. Anderson  v . Unite d  States  et  al . 

Motions for leave to file petitions for writs of prohibition 
denied.

No. 516, Mise. Ameri can  Pipe  & Constru ction  Co . 
v. Pence , U. S. Distr ict  Judge . Motion for leave to 
file petition for writ of prohibition and/or mandamus 
denied. Norbert A. Schlei and George W. Jansen on 
the motion. William H. Ferguson and Charles S. Bur- 
dell in opposition.
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Probable Jurisdiction Noted.
No. 258. Kramer  v . Union  Free  Schoo l  Dist rict  

No. 15 et  al . Appeal from D. C. E. D. N. Y. Probable 
jurisdiction noted. Melvin L. Wulf, Murray A. Miller, 
and Alan H. Levine for appellant. John P. Jehu for 
appellees. Louis J. Lefkowitz, pro se, and Daniel M. 
Cohen, Assistant Attorney General, for the Attorney 
General of New York, intervenor below. Reported be-
low: 282 F. Supp. 70.

No. 376. Dunba r -Stanley  Studios , Inc . v . Ala -
bama . Appeal from Sup. Ct. Ala. Probable jurisdiction 
noted. J. Edward Thornton for appellant. MacDonald 
Gallion, Attorney General of Alabama, and Willard W. 
Livingston and William H. Burton, Assistant Attorneys 
General, for appellee. Reported below: 282 Ala. 221, 
210 So. 2d 696.

No. 48. Julian  Mess ner , Inc ., et  al . v . Spahn . 
Appeal from Ct. App. N. Y. Probable jurisdiction 
noted. Counsel are requested to discuss in their briefs 
and oral arguments, in addition to the other questions 
presented, question whether injunctive relief provided 
in final judgment entered September 3, 1964, in the 
Supreme Court for the County of New York constitutes 
an unconstitutional restraint upon publication. Selig J. 
Levitan for appellants. Frederic A. Johnson for ap-
pellee. Irwin Karp for Authors League of America, Inc., 
as amicus curiae. Reported below: 21 N. Y. 2d 124, 
233 N. E. 2d 840.

No. 370. Koota , Distr ict  Attorn ey  of  Kings  
County  v . Zwickl er . Appeal from D. C. E. D. N. Y. 
Probable jurisdiction noted. Louis J. Lefkowitz, Attor-
ney General of New York, Samuel A. Hirshowitz, First 
Assistant Attorney General, and Brend.a Soloff, Assistant 
Attorney General, for appellant. Reported below: 290 
F. Supp. 244.
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No. 293. Stanley  v . Georgia . Appeal from Sup. 
Ct. Ga. Probable jurisdiction noted. Wesley R. Asinof 
for appellant. Lewis R. Slaton, J. Walter LeCraw, and 
J. Robert Sparks for appellee. Reported below: 224 Ga. 
259, 161 S. E. 2d 309.

No. 269. Gunn , Sheriff , et  al . v . Univers ity  Com -
mitt ee  to  End  the  War  in  Viet  Nam  et  al . Appeal 
from D. C. W. D. Tex. Probable jurisdiction noted. 
Crawford C. Martin, Attorney General of Texas, Nola 
White, First Assistant Attorney General, A. J. Ca- 
rubbi, Jr., Executive Assistant Attorney General, and 
Hawthorne Phillips and Howard M. Fender, Assistant 
Attorneys General, for appellants. Sam Houston Clin-
ton, Jr., for appellees. Reported below: 289 F. Supp. 
469.

No. 238. Wt ells  v . Rockef eller , Governor  of  New  
York , et  al . Appeal from D. C. S. D. N. Y. Probable 
jurisdiction noted. Case set for oral argument to follow 
Nos. 30 and 31 [390 U. S. 939, October Term, 1967, 
Nos. 1116 and 1117], Robert B. McKay for appellant. 
Louis J. Lefkowitz, Attorney General of New York, 
pro se, Samuel A. Hirshowitz, First Assistant Attorney 
General, and George D. Zuckerman, Assistant Attorney 
General, for appellees. Reported below: 281 F. Supp. 
821.

Certiorari Granted. (See also No. 263, ante, p. 15;
No. 3, Mise., ante, p. 20; No. 39, Mise., ante, p. 
21; No. 59, Mise., ante, p. 19; No. 86, Mise., ante, 
p. 16; No. 87, Mise., ante, p. 2; No. 133, Mise., ante, 
p. 10; No. 149, Mise., ante, p. 21; No. 187, Mise., 
ante, p. 5; and No. 458, Mise., ante, p. 2.)

No. 156. Kramer  v . Caribbean  Mills , Inc . C. A. 
5th Cir. Certiorari granted. Eugene Gressman for peti-
tioner. Morris Harrell for respondent. Reported below: 
392 F. 2d 387.
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October 14, 1968. 393 U.S.

No. 158. Brotherhoo d of  Rail road  Trainmen  
et  al . v. O’Connell  et  al . C. A. 2d Cir. Certiorari 
granted. Arnold B. Elkind for petitioners. Ruth Wey- 
and for respondents. Reported below: 391 F. 2d 156.

No. 280. United  Stat es  v . Skelly  Oil  Co . C. A. 
10th Cir. Certiorari granted. Solicitor General Gris-
wold, Assistant Attorney General Rogovin, Harris Wein-
stein, Myron C. Baum, and Loring W. Post for the 
United States. Robert J. Casey and Thomas J. Mc-
Coy, Jr., for respondent. Reported below: 392 F. 2d 128.

No. 291. Federa l  Marine  Termi nals , Inc . v . Burn -
si de  Shippi ng  Co ., Ltd . C. A. 7th Cir. Certiorari 
granted. Robert C. Keck for petitioner. Lucian Y. Ray 
for respondent. Reported below: 392 F. 2d 918.

No. 306. Fortner  Enterp ris es , Inc . v . United  
States  Steel  Corp , et  al . C. A. 6th Cir. Certiorari 
granted. John P. Sandidge for petitioner. Leo T. 
Wolford and W. H. Buchanan for respondents.

No. 172. Dirks  et  al . v . Birkholz  et  al . C. A. 7th 
Cir. Certiorari granted. Case set to follow No. 158 
[sizpra]. David Previant and David Leo Uelmen for 
Dirks, John J. Naughton for Brotherhood of Railroad 
Trainmen, and James P. Reedy for Chicago, Milwaukee, 
St. Paul & Pacific Railroad Co., petitioners. Ruth Wey- 
and for respondents. Reported below: 391 F. 2d 289.

No. 329, Mise. Boykin  v . Alabama . Sup. Ct. Ala. 
Motion for leave to proceed in forma pauperis granted. 
Certiorari granted and case transferred to appellate 
docket. E. Graham Gibbons for petitioner. MacDon-
ald Gallion, Attorney General of Alabama, and David W. 
Clark, Assistant Attorney General, for respondent. Re-
ported below: 281 Ala. 659, 207 So. 2d 412.
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No. 273. Scof ield  et  al . v . National  Labor  Rela -
tions  Board  et  al . C. A. 7th Cir. Certiorari granted, 
reserving for decision, after argument, question of 
whether the petition for writ of certiorari was timely 
filed. James Urdan for petitioners. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for National Labor Relations Board, and 
Joseph L. Rauh, Jr., John Silard, Harriett R. Taylor, and 
Stephen I. Schlossberg for International Union, UAW, 
respondents. Walter S. Davis for Wisconsin Manufac-
turers’ Assn, et al., as amici curiae, in support of the 
petition. A brief was filed by Illinois Manufacturers 
Assn., as amicus curiae, in support of the petition. Re-
ported below: 393 F. 2d 49.

No. 60, Mise. Davis  v . Miss iss ipp i . Sup. Ct. Miss. 
Motion for leave to proceed in forma pauperis granted. 
Certiorari granted limited to the first question presented 
by the petition which reads as follows: “Whether the 
introduction into evidence at petitioner’s criminal trial 
of his fingerprints, taken as a result of petitioner’s illegal 
arrest, violated petitioner’s rights, under the Fourth and 
Fourteenth Amendments?” Case transferred to appel-
late docket. Jack Greenberg, Michael Meltsner, Melvyn 
Zarr, Anthony G. Amsterdam, and Jack Young for 
petitioner. Joe T. Patterson, Attorney General of Mis-
sissippi, and G. Garland Lyell, Jr., Assistant Attorney 
General, for respondent. Reported below: 204 So. 2d 
270.

No. 529, Mise. Frazi er  v . Cupp , Warden . C. A. 9th 
Cir. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to ap-
pellate docket. R. W. Nahstoll for petitioner. Robert 
Y. Thornton, Attorney General of Oregon, and David H. 
Blunt, Assistant Attorney General, for respondent. Re-
ported below: 388 F. 2d 777.
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October 14, 1968. 393 U. S.

No. 68, Mise. Orozco  v . Texas . Ct. Crim App. Tex. 
Motion for leave to proceed in forma pauperis granted. 
Certiorari granted and case transferred to appellate 
docket. Charles W. Tessmer for petitioner. Crawford 
C. Martin, Attorney General of Texas, Nola White, First 
Assistant Attorney General, A. J. Carubbi, Jr., Execu-
tive Assistant Attorney General, and Robert C. Flowers 
and Lonny F. Zwiener, Assistant Attorneys General, for 
respondent. Reported below: 428 S. W. 2d 666.

No. 560, Mise. Bould en  v . Holman , Warden . C. A. 
5th Cir. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to ap-
pellate docket. MacDonald Gallion, Attorney General 
of Alabama, and David W. Clark, Assistant Attorney 
General, for respondent. Reported below: 385 F. 2d 102, 
393 F. 2d 932, 395 F. 2d 169.

No. 202, Mise. O’Callahan  v . Parker , Warden . 
C. A. 3d Cir. Motion for leave to proceed in forma 
pauperis granted. Certiorari granted limited to the first 
question presented by the petition which reads as follows: 
“Does a court-martial, held under the Articles of War, 
Tit. 10, U. S. C. § 801 et seq., have jurisdiction to try 
a member of the Armed Forces who is charged with com-
mission of a crime cognizable in a civilian court and 
having no military significance, alleged to have been com-
mitted off-post and while on leave, thus depriving him 
of his constitutional rights to indictment by a grand 
jury and trial by a petit jury in a civilian court?” 
Case transferred to appellate docket. Victor Rabino-
witz and Leonard B. Boudin for petitioner. Solicitor 
General Griswold for respondent. Reported below: 390 
F. 2d 360.
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Certiorari Denied. (See also No. 159, ante, p. 10; No. 
179, ante, p. 11; No. 270, ante, p. 16; No. 326, ante, 
p. 11; No. 197, Mise., ante, p. 15; No. 430, Mise., 
ante, p. 22; No. 473, Mise., ante, p. 20; and Mise. 
Nos. 296, 316, 334, 361, 536, and 576, supra.)

No. 58. Somer vill e v . Illi nois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Charles A. Bellows for peti-
tioner. John J. Stamos and Joel M. Flaum for respond-
ent. Reported below: 88 Ill. App. 2d 134, 231 N. E. 
2d 701.

No. 59. Somerville  et  al . v . Illi nois . App. Ct. 
Ill., 1st Dist. Certiorari denied. Charles A. Bellows for 
petitioners. John J. Stamos and Joel M. Flaum for 
respondent. Reported below: 88 Ill. App. 2d 212, 232 
N. E. 2d 115.

No. 70. Parris h  v . Unite d  State s ; and
No. 72. Parzow  v. Unite d  Stat es . C. A. 4th Cir. 

Certiorari denied. Walter E. Rogers for petitioner in 
No. 70, and Raymond W. Bergan and Thomas R. 
Dyson, Jr., for petitioner in No. 72. Solicitor General 
Griswold, Assistant Attorney General Vinson, and 
Philip R. Monahan for the United States in both cases. 
Reported below: 391 F. 2d 240.

No. 66. Alvarez  v . Nebras ka . Sup. Ct. Neb. Cer-
tiorari denied. Melvin L. Wulf and Anthony G. Amster-
dam for petitioner. Clarence A. H. Meyer, Attorney 
General of Nebraska, and Ralph H. Gillan, Assistant 
Attorney General, for respondent. Reported below: 182 
Neb. 358, 154 N. W. 2d 746.
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October 14, 1968. 393 U. S.

No. 64. Metheany  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Murray L. Randall for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 390 F. 2d 559.

No. 75. Carolin a  Pipeli ne  Co . v . York  Count y  
Natural  Gas  Authority . C. A. 4th Cir. Certiorari 
denied. H. Simmons Tate, Jr., and John M. Spratt for 
petitioner. David W. Robinson II and C. W. F. Spen-
cer, Jr., for respondent. Reported below: 388 F. 2d 297.

No. 78. Big  Run  Coal  & Clay  Co . v . National  
Labor  Relat ions  Board . C. A. 6th Cir. Certiorari 
denied. Lowell T. Hughes for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent. Reported below: 385 F. 
2d 788.

No. 79. Dubin -Haske ll  Lining  Corp . v . Nation al  
Labor  Relat ions  Board . C. A. 4th Cir. Certiorari 
denied. Deane Ramey for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Elliott Moore for respondent. Re-
ported below: 386 F. 2d 306.

No. 83. Ameri can  Manuf actur ing  Co . of  Texas  v . 
Heald  Machine  Co . C. C. P. A. Certiorari denied. 
Munson H. Lane for petitioner. Norman S. Blodgett 
for respondent. Reported below: 55 C. C. P. A. (Pat.) 
838, 385 F. 2d 456.

No. 90. Goodman  et  al . v . Unite d  Stat es . Ct. Cl. 
Certiorari denied. Jay Leo Rothschild for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, and Philip R. Miller for the United States. 
Reported below: 182 Ct. Cl. 662, 390 F. 2d 915.
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No. 86. AMP Inc . v . Cohen , Secretary  of  Health , 
Educat ion , and  Welf are , et  al . C. A. 2d Cir. Cer-
tiorari denied. Marshall M. Holcombe, Vincent A. Klein-
feld, Alan H. Kaplan, Selma M. Levine, and Joel E. Hoff-
man for petitioner. Solicitor General Griswold, Assistant 
Attorney General Vinson, Beatrice Rosenberg, and 
James W. Knapp for respondents. Reported below: 
389 F. 2d 825.

No. 87. Clark , Guardian  v . Great  American  In -
sura nce  Co. of  New  York . C. A. 5th Cir. Certiorari 
denied. Cecil D. Franklin for petitioner. Reported 
below: 387 F. 2d 710.

No. 89. Steadham  et  al . v . Georgia . Sup. Ct. Ga. 
Certiorari denied. G. Hughel Harrison for petitioners. 
Reported below: 224 Ga. 78, 159 S. E. 2d 397.

No. 92. Duggar  v. Unit ed  States . C. A. 10th Cir. 
Certiorari denied. Joseph W. Louisell and Ivan E. Barris 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Vinson, Beatrice Rosenberg, and 
Kirby W. Patterson for the United States. Reported 
below: 391 F. 2d 433.

No. 93. Grime s  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. W. 0. Cooper, Jr., for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Edward Fenig 
for the United States. Reported below: 391 F. 2d 709.

No. 96. Orlando  Daily  News pap ers , Inc ., et  al . v . 
Belli . C. A. 5th Cir. Certiorari denied. William Y. 
Akerman for petitioners. Paul A. Louis and Bertha 
Claire Lee for respondent. Reported below: 389 F. 2d 
579.
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October 14, 1968. 393 U.S.

No. 88. Bartsch  v . Metro -Goldw yn -Mayer , Inc . 
C. A. 2d Cir. Certiorari denied. Monroe E. Stein and 
Stanley Rothenberg for petitioner. Eugene L. Girden 
for respondent. Reported below: 391 F. 2d 150.

No. 97. Powe  et  vir  v . Commi ssi oner  of  Internal  
Reve nue . C. A. 5th Cir. Certiorari denied. M. M. 
Roberts for petitioners. Solicitor General Griswold, 
Assistant Attorney General Rogovin, and Carolyn R. 
Just for respondent. Reported below: 389 F. 2d 46.

No. 99. Cincinnati  Gas  & Electr ic  Co . et  al . v . 
Federal  Powe r  Commiss ion  et  al . C. A. 6th Cir. 
Certiorari denied. Walter E. Beckjord for Cincinnati 
Gas & Electric Co., and William A. McClain for City 
of Cincinnati, petitioners. Solicitor General Griswold, 
Richard A. Solomon, and Peter H. Schiff for Federal 
Power Commission; J. David Mann, Jr., for City of 
Hamilton; and Christopher T. Boland, George J. Mei- 
burger, and Robert O. Koch for Texas Gas Transmission 
Corp., respondents. Reported below: 389 F. 2d 272.

No. 100. Suthe r  v. City  of  Midf ield , Inc ., et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 389 
F. 2d 1002.

No. 101. De Niro  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. James J. Carroll for peti-
tioners. Solicitor General Griswold for the United 
States. Reported below: 392 F. 2d 753.

No. 102. Shapard  v. Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. David C. Shapard for peti-
tioner. G. T. Blankenship, Attorney General of Okla-
homa, and Penn Lerblance, Assistant Attorney General, 
for respondent. Reported below: 437 P. 2d 565.
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No. 103. Wink ler  v . Pennsy lvania  Rail road  Co . 
et  al . C. A. 3d Cir. Certiorari denied. Reported be-
low: 387 F. 2d 380.

No. 104. United  States  v . Cajo  Trading , Inc . 
C. C. P. A. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Weisl, John C. Eld-
ridge, and Robert V. Zener for the United States. James 
R. Sharp for respondent. Reported below: 55 C. C. 
P. A. (Cust.) 61, 403 F. 2d 268.

No. 105. Continental  Casua lty  Co. v. Unite d  
States  for  the  Use  and  Bene fit  of  Minneapolis - 
Honeywell  Regulator  Co . C. A. 4th Cir. Certiorari 
denied. Kahl K. Spriggs for petitioner. Reported be-
low: 389 F. 2d 387.

No. 107. Ianni ello  v . New  York . Ct. App. N. Y. 
Certiorari denied. Maurice Edelbaum and William 
Sonenshine for petitioner. Frank S. Hogan and H. Rich-
ard Uviller for respondent. Reported below: 21 N. Y. 
2d 418, 235 N. E. 2d 439.

No. 110. Komitor  v. United  States . C. A. 2d Cir. 
Certiorari denied. Jerome Lewis for petitioner. Solici-
tor General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg, and Mervyn Hamburg for the United 
States. Reported below: 392 F. 2d 520.

No. 111. Smith  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Philip Blank for petitioner. Solici-
tor General Griswold, Assistant Attorney General Vinson, 
and Beatrice Rosenberg for the United States.

No. 118. Vince  et  ux . v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 394 F. 2d 462.

320-583 0 - 69 - 48
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October 14, 1968. 393 U. S.

No. 112. Difco  Laboratories , Inc . v . National  
Labor  Relati ons  Board . C. A. 6th Cir. Certiorari 
denied. Leonard A. Keller for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Leonard M. Wagman for respond-
ent. Reported below: 389 F. 2d 663.

No. 113. Mandas k  Comp ani a  de  Vapore s , S. A. v. 
Feder azione  Italian  a dei  Consor zi Agrari  et  al . 
C. A. 2d Cir. Certiorari denied. Edwin Longcope and 
David C. Wood for petitioner. Walter P. Hickey for 
respondents. Reported below: 388 F. 2d 434.

No. 115. Del  Mar  et  al ., Executor s v . United  
Stat es . C. A. D. C. Cir. Certiorari denied. Brackley 
Shaw for petitioners. Solicitor General Griswold, Assist-
ant Attorney General Rogovin, and Robert N. Anderson 
for the United States. Reported below: 129 U. S. App. 
D. C. 51, 390 F. 2d 466.

No. 116. General  Longs hore  Workers , I. L. A., 
Local  Union  1418, et  al . v . New t Orle ans  Steams hip  
Assn . C. A. 5th Cir. Certiorari denied. Alvin J. 
Liska for petitioners. Samuel Lang for respondent. 
Reported below: 389 F. 2d 369.

No. 121. Abinoja  et  al . v . Immigra tion  and  Nat -
uraliz ation  Serv ice . C. A. 7th Cir. Certiorari denied. 
Melvyn E. Stein for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Beatrice 
Rosenberg for respondent.

No. 127. Bass ick  Co . et  al . v . Blake  et  al . C. A. 
7th Cir. Certiorari denied. Dugald S. McDougall and 
Augustus G. Douvas for petitioners. John D. Dewey 
for respondents. Reported below: 392 F. 2d 879.
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No. 123. Ameri can  Fini shi ng  Co . v . National  
Labor  Relations  Board . C. A. 6th Cir. Certiorari 
denied. William W. Goodman for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
and Norton J. Come for respondent. Reported below: 
389 F. 2d 1004.

No. 125. Luria  Brothers  & Co., Inc . v . Federal  
Trade  Commi ssi on ; and

No. 126. Baldwi n -Lima -Hamilton  Corp , et  al . v . 
Federal  Trade  Commis sion . C. A. 3d Cir. Certiorari 
denied. Morris Wolf for petitioner in No. 125. Arthur 
Littleton for petitioner Baldwin-Lima-Hamilton Corp.; 
Albert R. Connelly for petitioner Bethlehem Steel Corp.; 
Howard M. Holtzmann for petitioner CF&I Steel Corp. ; 
C. M. Thorp, Jr., and Charles Weiss for petitioner Edge-
water Steel Co.; William R. Bascom and Edwin S. Taylor 
for petitioner Granite City Steel Co.; Roger T. Clapp for 
petitioner Grinnell Corp.; Samuel D. Slade for petitioner 
Lukens Steel Co.; William B. Cudlip for petitioner 
McLouth Steel Corp.; Mr. Weiss for petitioners National 
Steel Corp, et al.; and W. H. Buchanan for petitioner 
United States Steel Corp., in No. 126. Solicitor General 
Griswold, Assistant Attorney General Zimmerman, James 
Mcl. Henderson, and David B. Morris for respondent 
in both cases. Reported below: 389 F. 2d 847.

No. 135. Funk  v . Funk  et  al . Ct. App. Ariz. Cer-
tiorari denied. Leven B. Ferrin for petitioner. Ralph 
E. Hunsaker for respondents.

No. 140. Good -All  Electric  Mfg . Co. v. Commi s -
sione r  of  Internal  Reve nue . C. A. 8th Cir. Certio-
rari denied. James J. Fitzgerald, Jr., for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, Crombie J. D. Garrett, and Louis M. Kauder 
for respondent. Reported below: 391 F. 2d 775.
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October 14, 1968. 393 U. S.

No. 142. Grogan  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Hubert Humphrey for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Sidney M. Glazer for 
the United States. Reported below: 394 F. 2d 287.

No. 145. Willi ams  et  al . v . Unite d  State s . C. A. 
5th Cir. Certiorari denied. G. W. Gill, Sr., for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Mervyn Ham-
burg for the United States. Reported below: 391 F. 2d 
221.

No. 148. Fullbright  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. David C. Shapard for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Kirby W. Pat-
terson for the United States. Reported below: 392 F. 
2d 432.

No. 151. Nason  v . Immig ration  and  Natura liza -
tion  Serv ice . C. A. 2d Cir. Certiorari denied. Rita 
E. Hauser for petitioner. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Paul C. Summitt for respondent. Reported below: 
394 F. 2d 223.

No. 152. Trust  Co . of  Georgia , Executor , et  al . v . 
Ross, Dis trict  Director  of  Internal  Revenue . C. A. 
5th Cir. Certiorari denied. Francis Shackelford, James 
E. Thomas, H. C. Kilpatrick, and John W. Gillon for 
petitioners. Solicitor General Griswold, Assistant At-
torney General Rogovin, and Harry Baum for respondent. 
Reported below: 392 F. 2d 694.

No. 153. Eaton  v . Calif orni a . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.
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No. 154. Fort  Howard  Paper  Co . v . Kimbe rly - 
Clark  Corp . C. C. P. A. Certiorari denied. Ellsworth 
M. Jennison and Arthur L. Morsell for petitioner. 
Jerome Gilson for respondent. Reported below: 55 
C. C. P. A. (Pat.) 947, 390 F. 2d 1015.

No. 155. Abramson  et  ux . v . Colonial  Oil  Co . 
C. A. 5th Cir. Certiorari denied. Walter Warren for 
petitioners. C. Harris Dittmar for respondent. Re-
ported below: 390 F. 2d 873.

No. 157. Houst on  et  al . v . United  Stat es . C. A. 
6th Cir. Certiorari denied. G. Edward Friar for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Philip R. Monahan for the United 
States.

)

No. 160. Intern atio nal  Union , United  Automo -
bile , Aerosp ace  & Agricul tural  Implem ent  Workers  
of  Americ a (UAW) v. Nation al  Labor  Relati ons  
Board  et  al . C. A. D. C. Cir. Certiorari denied. 
Stephen I. Schlossberg, John A. Fillion, Jordan Rossen, 
and Bernard F. Ashe for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Coyne for National Labor Relations Board; 
and Owen J. Neighbours for Pierce Governor Co., Inc., 
respondents. Reported below: 129 U. S. App. D. C. 282, 
394 F. 2d 757.

No. 162. Golubin  v . United  States . C. A. 10th Cir. 
Certiorari denied. F. Lee Bailey for petitioner. Solic-
itor General Griswold for the United States. Reported 
below: 393 F. 2d 590.

No. 182. Truchi nski  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 393 F. 2d 627.
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October 14, 1968. 393 U. S.

No. 167. Banco  Credito  y Ahorro  Ponce no  v . 
National  Labor  Relati ons  Board . C. A. 1st Cir. 
Certiorari denied. Guy Farmer and William Lespier for 
petitioner. Solicitor General Griswold for respondent. 
Reported below: 390 F. 2d 110.

No. 169. De Pugh  v . United  States . C. A. 8th Cir. 
Certiorari denied. Charles B. Blackmar for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Jerome M. Feit for the 
United States. Reported below: 393 F. 2d 367.

No. 170. Local  Union  No. 705, Hotel  & Res taurant  
Employ ees  & Bartenders  Union , AFL-CIO v. Wirtz , 
Secre tary  of  Labor . C. A. 6th Cir. Certiorari denied. 
Ernest Goodman for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Weisl, Alan S. Rosen-
thal, and Robert V. Zener for respondent. Reported 
below: 389 F. 2d 717.

No. 171. Brickl ayers , Masons  & Plasterers ’ Inter -
national  Union  of  Ameri ca , Local  11, AFL-CIO v. 
National  Labor  Relati ons  Board . C. A. 2d Cir. Cer-
tiorari denied. Irving Kessler for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
and Norton J. Come for respondent.

No. 173. Gorman  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Anna R. Lavin and Edward J. 
Caliban, Jr., for petitioner. Solicitor General Griswold, 
Assistant Attorney General Rogovin, Joseph M. Howard, 
and John M. Brant for the United States. Reported 
below: 393 F. 2d 209.

No. 186. Mills  v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied. Eugene P. Kenny for petitioner. 
Reported below: 51 N. J. 277, 240 A. 2d 1.
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No. 174. Hansen  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Philip J. Lesser for petitioner. Solic-
itor General Griswold, Assistant Attorney General Vin-
son, Beatrice Rosenberg, and Marshall Tamor Golding 
for the United States. Reported below: 393 F. 2d 763.

No. 176. Rexach  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Walter L. Newsom, Jr., for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, Meyer Rothwacks, and Louis M. Kauder for 
the United States. Reported below: 390 F. 2d 631.

No. 178. Kramer  v . Washington . Sup. Ct. Wash. 
Certiorari denied. John A. Kendrick for petitioner. 
John F. Wilson for respondent. Reported below: 72 
Wash. 2d 904, 435 P. 2d 970.

No. 183. A. J. Indus tries , Inc . v . United  State s . 
Ct. Cl. Certiorari denied. Carl A. Stutsman, Jr., for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Rogovin, and Robert N. Anderson for the 
United States. Reported below: 181 Ct. Cl. 1017, 388 
F. 2d 701.

No. 185. Attocknie  v . Udall , Secretary  of  the  
Interior . C. A. 10th Cir. Certiorari denied. Durward 
McDaniel and David Cobb for petitioner. Solicitor Gen-
eral Griswold, Assistant Attorney General Martz, and 
Roger P. Marquis for respondent. Reported below: 390 
F. 2d 636.

No. 189. Jacobsen , Admi nis trator  v . Interna -
tional  Trans por t , Inc ., et  al . C. A. 8th Cir. Cer-
tiorari denied. Walter A. Newport, Jr., for petitioner. 
George E. Wright for respondents. Reported below: 
391 F. 2d 49.
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October 14, 1968. 393 U. S.

No. 187. Preuss , Truste e tn  Bankr uptc y  v . Gen -
eral  Electric  Co ., Inc . C. A. 2d Cir. Certiorari 
denied. John A. Reilly for petitioner. John Hoxie for 
respondent. Reported below: 392 F. 2d 29.

No. 188. Miami  Beach  First  National  Bank  et  al ., 
Executor s , et  al . v . Inter -Continental  Promotions , 
Inc . C. A. 5th Cir. Certiorari denied. Marion E. 
Sibley and Robert C. Ward for petitioners. Murray 
Sams, Jr., for respondent. Reported below: 367 F. 2d 
293.

No. 190. Campbe ll  v . Unite d States . C. A. 4th 
Cir. Certiorari denied. Ernest J. Howard for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Beatrice Rosenberg for the United 
States. Reported below: 395 F. 2d 848.

No. 194. Carson  Piri e  Scott  & Co. et  al . v . Factor . 
C. A. 7th Cir. Certiorari denied. George W. McBurney 
for Carson Pirie Scott & Co., Jack Edward Dwork for 
Kroch’s & Brentano’s, Inc., Narcisse A. Brown and 
William F. McNally for the Fair, and Eloise Johnstone 
for Brennan, petitioners. Albert E. Jenner, Jr., Philip 
W. Tone, and Keith F. Bode for respondent. Reported 
below: 393 F. 2d 141.

No. 196. De Simone  v . Unite d  State s . C. A. 2d 
Cir. Certiorari denied. Irving Anolik for petitioner. 
Solicitor General Griswold for the United States.

No. 204. Bauch  et  al . v . City  of  New  York  et  al . 
Ct. App. N. Y. Certiorari denied. Samuel J. Cohen 
for petitioners. J. Lee Rankin, Norman Redlich, and 
Pauline K. Berger for respondents. Reported below: 21 
N. Y. 2d 599, 237 N. E. 2d 211.
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No. 192. Walker  v . Ohio  Rive r  Co . Sup. Ct. Pa. 
Certiorari denied. Harry Alan Sherman for petitioner. 
Harold R. Schmidt for respondent. Reported below: 
428 Pa. 552, 239 A. 2d 206.

No. 202. Lee  Rubber  & Tire  Corp . v . Unite d  Rub -
ber , Cork , Linoleum  & Plastic  Worker s  of  Ameri ca , 
AFL-CIO, Local  102, et  al . C. A. 3d Cir. Certiorari 
denied. Edwin P. Rome and Goncer M. Krestal for 
petitioner. Samuel L. Rothbard for respondents. Re-
ported below: 394 F. 2d 362.

No. 207. Maryla nd  Petition  Committee  et  al . v . 
Johns on , Presi dent  of  the  United  States , et  al . 
C. A. 4th Cir. Certiorari denied. Geo. Washington 
Williams for petitioners. Solicitor General Griswold for 
respondents. Reported below: 391 F. 2d 933.

No. 208. Rayex  Corp , et  al . v . American  Optic al  
Co . et  al . C. A. 2d Cir. Certiorari denied. John 
Vaughan Groner and Jules P. Kirsch for petitioners. 
Edward C. Wallace for respondents. Reported below: 
394 F. 2d 155.

No. 209. Marcan  Products  Corp , et  al . v . A. H. 
Emer y  Co . C. A. 2d Cir. Certiorari denied. John M. 
Calimajde, Roy C. Hopgood, and Paul H. Blaustein for 
petitioners. John C. Blair for respondent. Reported 
below: 389 F. 2d 11.

No. 213. Langle y  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. William C. Erbecker for petitioner. 
John J. Dillon, Attorney General of Indiana, Douglas B. 
McFadden, Assistant Attorney General, and Murray 
West, Deputy Attorney General, for respondent. Re-
ported below: ---- Ind.----- , 232 N. E. 2d 611.
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October 14, 1968. 393 U. S.

No. 215. Baker  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. George T. Davis for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Marshall Tamor Gold-
ing for the United States. Reported below: 393 F. 2d 
604.

No. 217. Johnson  v . Benbrook  Water  & Sewer  
Authority . Sup. Ct. Tex. and/or Ct. Civ. App. Tex., 
2d Sup. Jud. Dist. Certiorari denied. Henry E. Kerry 
for petitioner. S. G. Johndroe, Jr., for respondent. Re-
ported below: 410 S. W. 2d 644.

No. 218. Alcoa  Steams hip  Co ., Inc . v . Charles  Fer -
ran  & Co., Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Benjamin W. Yancey for petitioner. Leon Sarpy, James 
G. Burke, Jr., and Paul A. Nalty for respondents. Re-
ported below: 383 F. 2d 46.

No. 220. Shapiro  v . Shapir o . App. Ct. Ill., 1st Dist. 
Certiorari denied. Charles A. Bellows for petitioner. 
Samuel A. Rinella for respondent.

No. 222. Weyerhaeus er  Co . v . United  States . 
C. A. 9th Cir. Certiorari denied. Kenneth E. Roberts 
and Snyder J. King for petitioner. Solicitor General 
Griswold, Assistant Attorney General Martz, and Roger 
P. Marquis for the United States. Reported below: 392 
F. 2d 448.

No. 224. J. P. Stevens  & Co., Inc . v . National  
Labor  Relati ons  Board  et  al . C. A. 2d Cir. Certio-
rari denied. White ford S. Blakeney for petitioner. So-
licitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent National 
Labor Relations Board. Reported below: 388 F. 2d 896.
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No. 223. Mahoney  et  al . v . Federal  Savings  & 
Loan  Insurance  Corp . C. A. 7th Cir. Certiorari de-
nied. Willard J. Lassers, Alex Elson, and Aaron S. Wolff 
for petitioners. Solicitor General Griswold for respond-
ent. Reported below: 393 F. 2d 156.

No. 226. Silver , Inc ., et  al . v . Webcor , Inc ., et  al . 
C. A. 7th Cir. Certiorari denied. I. Harvey Levinson, 
Melvin E. Levinson, and Robert M. Woodward for peti-
tioners. Arnold M. Quittner and Miles G. Seeley for 
respondents International Fastener Research Corp, et al., 
and William S. Collen for Whiston, Trustee in Bank-
ruptcy of Webcor, Inc., et al. Reported below: 392 F. 
2d 893.

No. 227. Avell a  et  al . v . Unite d  States . C. A. 
3d Cir. Certiorari denied. George R. Sommer for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Kirby W. Pat-
terson for the United States. Reported below: 395 F. 
2d 762.

No. 232. Retail  Store  Empl oyees  Union  Local  
954 v. Lane  Drug  Co . et  al . ; and

No. 233. Lane  Drug  Co . et  al . v . National  Labor  
Rela tio ns  Board  et  al . C. A. 6th Cir. Certiorari 
denied. Joseph E. Finley for petitioner in No. 232. 
Leonard Lane for petitioners in No. 233 and for respond-
ents Lane Drug Co. et al. in No. 232. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for National Labor Relations Board in 
both cases. Reported below: 391 F. 2d 812.

No. 235. Gibr altar  Factors  Corp . v . Barano w , 
Trust ee  in  Bankrup tcy . C. A. 2d Cir. Certiorari 
denied. Sydney Krause for petitioner. Marshall S. 
Marcus for respondent. Reported below: 393 F. 2d 60.



838 OCTOBER TERM, 1968.

October 14, 1968. 393 U. S.

No. 229. Mc Farla nd  v . Unit ed  Stat es . C. A. 6th 
Cir. Certiorari denied. Edward J. Walsh for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Edward Fenig 
for the United States. Reported below: 392 F. 2d 192.

No. 234. Tonkin  Corp , of  Calif ornia , dba  Seven -Up 
Bottl ing  Co . of  Sacramento  v . National  Labor  Rela -
tions  Board . C. A. 9th Cir. Certiorari denied. Mor-
ton B. Jackson for petitioner. Solicitor General Gris-
wold, Arnold Ordman, Dominick L. Manoli, Norton J. 
Come, and Elliott Moore for respondent. Reported 
below: 392 F. 2d 141.

No. 236. Conno r  v . Calif orni a . App. Dept., Super. 
Ct. Cal., County of Alameda. Certiorari denied.

No. 240. Seafa rers  Internati onal  Union  of  North  
America , AFL-CIO, et  al . v . Wirtz , Secre tary  of  
Labor . C. A. D. C. Cir. Certiorari denied. Howard 
Schulman and Stephen Kurzman for petitioners. Solic-
itor General Griswold for respondent.

No. 241. Ching -Szu  Chen  v . Foley , Dis trict  Di-
rect or  of  Immigr ation  and  Natural izat ion  Service . 
C. A. 6th Cir. Certiorari denied. Bernard E. Bernstein 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Vinson, and Beatrice Rosenberg for 
respondent. Reported below: 385 F. 2d 929.

No. 252. Stuyvesant  Insur ance  Co . v . United  
States . C. A. 2d Cir. Certiorari denied. Joseph I. 
Stone for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Vinson, Beatrice Rosenberg, and 
Robert G. Maysack for the United States. Reported 
below: 394 F. 2d 262.
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No. 245. Talle r  v . United  States . C. A. 2d Cir. 
Certiorari denied. Abraham Glasser for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 394 F. 2d 435.

No. 246. Marks  v . United  States . C. A. 9th Cir. 
Certiorari denied. Eugene Gressman and Randall S. 
Jones for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Rogovin, and Joseph M. Howard 
for the United States. Reported below: 391 F. 2d 210.

No. 253. Hammond  v . Arkansas  ex  rel . Davis , 
Sherif f . Sup. Ct. Ark. Certiorari denied. Leon B. 
Catlett for petitioner. Reported below: 244 Ark. 186, 
424 S. W. 2d 861.

No. 254. Argona ut  Savings  & Loan  Assn , et  al . 
v. Federal  Depos it  Insur ance  Corp ., Recei ver . C. A. 
9th Cir. Certiorari denied. Howard B. Crittenden, Jr., 
for petitioners. Charles A. Legge, S. Rex Lewis, and 
Leslie H. Fisher for respondent. Reported below: 392 
F. 2d 195.

No. 255. Brennan  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. Theodore Rosenberg for pe-
titioners. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Edward 
Fenig for the United States. Reported below: 394 F. 
2d 151.

No. 259. Rhodes , Governor  of  Ohio , et  al . v . 
Buchanan  et  al . C. A. 6th Cir. Certiorari denied. 
William B. Saxbe, Attorney General of Ohio, and Charles 
S. Lopeman for petitioners. Richard M. Markus for 
respondents. Reported below: 400 F. 2d 882.
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October 14, 1968. 393 U. S.

No. 256. Cepeda  v . Cowles  Magazi nes  & Broad -
casti ng , Inc . C. A. 9th Cir. Certiorari denied. Mar-
vin E. Lewis for petitioner. William K. Coblentz for 
respondent. Reported below: 392 F. 2d 417.

No. 257. In re  York  et  ux . C. A. D. C. Cir. 
Certiorari denied. Robert A. Diemer for petitioners. 
Charles T. Duncan, Hubert B. Pair, and Richard W. 
Barton in opposition.

No. 261. Klebano ff  v . Co -ordinating  Comm ittee  
on  Dis cip line . Ct. App. N. Y. Certiorari denied. 
Milton Bard for petitioner. Angelo T. Cometa for 
respondent. Reported below: 21 N. Y. 2d 920, 237 N. E. 
2d 75.

No. 264. Grow  v . United  State s ; and
No. 275. Mensi k  v . United  State s . C. A. 4th Cir. 

Certiorari denied. Edward P. Morgan and Thomas M. P. 
Christensen for petitioner in No. 264, and Kinsey T. 
James for petitioner in No. 275. Solicitor General Gris-
wold, Assistant Attorney General Vinson, Beatrice 
Rosenberg, and Kirby W. Patterson for the United 
States in both cases. Reported below: 394 F. 2d 182.

No. 265. Berli n  v . Berlin . Ct. App. N. Y. Cer-
tiorari denied. Wilfred R. Caron for petitioner. Helen 
L. Buttenwieser for respondent. Reported below: 21 
N. Y. 2d 371, 235 N. E. 2d 109.

No. 276. Serv -Air , Inc . v . National  Labor  Rela -
tions  Board . C. A. 10th Cir. Certiorari denied. 
Frank Carter for petitioner. Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, Norton J. Come, 
and Glen M. Bendixsen for respondent. Reported below: 
395 F. 2d 557.
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No. 266. Florida  v . Emelw on , Inc ., et  al . C. A. 
5th Cir. Certiorari denied. Joe N. Unger for peti-
tioner. Al J. Cone for respondents. Reported below: 
391 F. 2d 9.

No. 268. Burns  et  al . v . New  Mexic o  et  al . Sup. 
Ct. N. M. Certiorari denied. Joseph A. Calamia for 
petitioners. Boston E. Witt, Attorney General of New 
Mexico, for respondents. Reported below: 79 N. M. 53, 
439 P. 2d 702.

No. 274. Moreali  v . Workmen ’s Compensati on  
Appeals  Board  of  Calif orni a  et  al . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Arthur L. Johnson 
for petitioner. Everett A. Corten for respondent Work-
men’s Compensation Appeals Board of California.

No. 277. Montgo mery , Executrix , et  al . v . Good -
year  Aircraf t  Corp . C. A. 2d Cir. Certiorari denied. 
Harry H. Lipsig for petitioners. Paul W. Williams, 
H. Richard Schumacher, and Robert F. Martin for 
respondent. Reported below: 392 F. 2d 777.

No. 292. Unite d  Mine  Workers  of  America  et  al . 
v. National  Labor  Relatio ns  Board . C. A. 6th Cir. 
Certiorari denied. Edward L. Carey, Harrison Combs, 
Willard Owens, and M. E. Boiarsky for petitioners. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent. Reported 
below: 393 F. 2d 265.

No. 281. Kenner  et  al . v . Commiss ioner  of  In -
ternal  Revenue . C. A. 7th Cir. Certiorari denied. 
Solicitor General Griswold, Acting Assistant Attorney 
General Pugh, Gilbert E. Andrews, and Robert J. Camp-
bell for respondent. Reported below: 387 F. 2d 689.
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October 14, 1968. 393 U.S.

No. 272. Beasley  et  al . v . Mc Faddin  et  al . C. A. 
5th Cir. Certiorari denied. Richard H. Cocke for peti-
tioners. Major T. Bell, George A. Weller, and Ewell 
Strong for respondents. Reported below: 393 F. 2d 68.

No. 267. Johnso n  v . New  York . App. Term, Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. William H. 
Oltarsh for petitioner. Frank S. Hogan, Michael Juviler, 
and Michael R. Stack for respondent.

No. 283. Hannah  et  al . v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Joe Stamper for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below:. 396 F. 2d 785.

No. 285. General  Tire  & Rubber  Co . v . Isocyan ate  
Products , Inc . C. A. 3d Cir. Certiorari denied. John 
T. Kelton, Herbert Blecker, and Arthur G. Connolly, Jr., 
for petitioner. C. Walter Mortenson, Charles A. Wei-
gel, Jr., Virgil E. Woodcock, and John J. Mackiewicz for 
respondent. Reported below: 391 F. 2d 936.

No. 287. American  Pipe  & Construc tion  Co . v . 
Calif ornia  et  al . C. A. 9th Cir. Certiorari denied. 
Norbert A. Schlei and George W. Jansen for petitioner. 
William H. Ferguson and Charles S. Burdell for respond-
ents. Reported below: 393 F. 2d 568. [See No. 516, 
Mise., supra, p. 817.]

No. 288. Jefferson  Const ructio n Co . v . United  
State s . Ct. Cl. Certiorari denied. Philip M. Cronin 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Weisl, and John C. Eldridge for the 
United States. Reported below: 183 Ct. Cl. 720, 392 F. 
2d 1006.
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No. 289. First  American  Insuran ce  Co . v . O’Con -
nor . C. A. 5th Cir. Certiorari denied. Joe N. Unger 
for petitioner. J. B. Spence for respondent. Reported 
below: 392 F. 2d 588.

No. 294. Hauff  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Daniel C. Ahern for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 395 F. 2d 555.

No. 295. Lothri dge  et  al . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Julius Lucius Echeles for 
petitioners. Solicitor General Grisioold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Marshall 
Tamor Golding for the United States.

No. 296. Pearce  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Philip G. Denman for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 397 F. 2d 375.

No. 300. Gris ham  v . Unite d  State s . Ct. Cl. Cer-
tiorari denied. Lawrence J. Simmons and H. Clay Espey 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Weisl, John C. Eldridge, and Robert V. 
Zener for the United States. Reported below: 183 Ct. 
Cl. 657, 392 F. 2d 980.

No. 301. LTV Elec tros yste ms , Inc . v . National  
Labor  Relat ions  Board . C. A. 4th Cir. Certiorari de-
nied. Robert T. Thompson for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Lawrence M. Joseph for respondent. 
Reported below: 388 F. 2d 683.
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October 14, 1968. 393 U. S.

No. 299. Erwi n -Newma n Co . v . United  Stat es . 
Ct. Cl. Certiorari denied. H. Struve Hensel and Harry 
Cohen for petitioner. Solicitor General Griswold for the 
United States. Reported below: 183 Ct. Cl. 822, 393 F. 
2d 819.

No. 302. Oddo  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Nicholas Capuano for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below: 396 F. 2d 806.

No. 304. Southern  Blowp ipe  & Roofi ng  Co . et  al . 
v. Chattanooga  Gas  Co . C. A. 6th Cir. Certiorari 
denied. Sizer Chambliss for petitioners. W. D. Spears 
and Jack Wilson for respondent.

No. 308. Ritter  v . Unite d  States . Ct. Cl. Cer-
tiorari denied. Daniel M. Gribbon, Brice M. Clagett, 
and Michael Boudin for petitioner. Solicitor General 
Griswold, Assistant Attorney General Rogovin, and 
Philip R. Miller for the United States. Reported below: 
183 Ct. Cl. 875, 393 F. 2d 823.

No. 309. Kubik  et  al . v . Unit ed  States . C. A. 8th 
Cir. Certiorari denied. Louis M. Kaplan and John P. 
Diuguid for petitioners. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 395 F. 2d 
170.

No. 310. Distr ict  of  Colum bia  Redevelopment  
Land  Agency  v . Nash  et  ux . C. A. D. C. Cir. Cer-
tiorari denied. Solicitor General Griswold, Assistant 
Attorney General Martz, and Roger P. Marquis for peti-
tioner. William T. Hannan for respondents. Reported 
below: 129 U. S. App. D. C. 348, 395 F. 2d 571.
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No. 312. Crouch , Admini stratri x  v . Chesap eake  & 
Ohio  Railway  Co . Sup. Ct. App. Va. Certiorari de-
nied. Milton Heller, Paul Whitehead, Morris Benson, 
and Arthur Meisnere for petitioner. Henry M. 
Sackett, Jr., and Aubrey R. Bowles, Jr., for respondent. 
Reported below: 208 Va. 602, 159 S. E. 2d 650.

No. 313. Graham  v . Colon . C. A. 7th Cir. Cer-
tiorari denied. Joseph T. Helling for petitioner. Ro-
land Obenchain, Jr., for respondent. Reported below: 
393 F. 2d 166.

No. 316. Edwards  v . United  States . C. A. 9th Cir. 
Certiorari denied. J. B. Tietz for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg, and Paul C. Summitt for the United 
States. Reported below: 395 F. 2d 453.

No. 318. Vance  Trucking  Co ., Inc ., et  al . v . Canal  
Insuranc e  Co . et  al . C. A. 4th Cir. Certiorari denied. 
W. Francis Marion and 0. G. Calhoun for petitioners. 
Wesley M. Walker for respondents Canal Insurance Co. 
et al. Reported below: 395 F. 2d 391.

No. 319. Rao  v . United  States . C. A. 2d Cir. Cer-
tiorari denied. Edward Bennett Williams for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 394 F. 2d 354.

No. 341. Estat e  of  Freeland  et  al . v . Commis sioner  
of  Internal  Revenue . C. A. 9th Cir. Certiorari 
denied. George T. Altman and Adam Y. Bennion for 
petitioners. Solicitor General Griswold and Assistant 
Attorney General Rogovin for respondent. Reported 
below: 393 F. 2d 573.
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October 14, 1968. 393 U.S.

No. 321. Hart  v . Hedrick , Trustee  in  Bankrup tcy . 
C. A. 5th Cir. Certiorari denied. James H. Tucker for 
petitioner. David W. Hedrick, respondent, pro se. Re-
ported below: 390 F. 2d 10.

No. 327. Jacobs  v . Tole do  Bar  Assn . Sup. Ct. Ohio. 
Certiorari denied. Rankin M. Gibson for petitioner. 
Charles E. Ide, Jr., for respondent. Reported below: 13 
Ohio St. 2d 147, 235 N. E. 2d 230.

No. 328. Webb  v . City  of  Lynchburg . Sup. Ct. 
App. Va. Certiorari denied. Paul Whitehead and 
Frank M. McCann for petitioner.

No. 331. Euclid  National  Bank  v . Federal  Home  
Loan  Bank  Board  et  al . C. A. 6th Cir. Certiorari 
denied. Bingham W. Zellmer for petitioner. Solici-
tor General Griswold for respondents. Reported below: 
396 F. 2d 950.

No. 333. Pan  American  World  Airw ays , Inc . v . 
Allied  Air  Freig ht  Internati onal  Corp . C. A. 2d 
Cir. Certiorari denied. Fowler Hamilton and George 
Weisz for petitioner. Milton Horowitz for respondent. 
Reported below: 393 F. 2d 441.

No. 336. Lysczyk  v . Unit ed  Stat es . C. A. 7th Cir. 
Certiorari denied. Robert I. Perina for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 397 F. 2d 505.

No. 339. Miller  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. William C. Erbecker for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Kirby W. Patterson for 
the United States. Reported below: 395 F. 2d 116.



ORDERS. 847

393 U.S. October 14, 1968.

No. 334. Mizne r  v . Mizner . Sup. Ct. Nev. Cer-
tiorari denied. Richard C. Minor for petitioner. Re-
ported below: ---- Nev.----- , 439 P. 2d 679.

No. 340. Breeland  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. G. Wray Gill, Sr., for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 396 F. 2d 805.

No. 342. Henry , Refor matory  Superi ntendent  v . 
Cotner . C. A. 7th Cir. Certiorari denied. John J. 
Dillon, Attorney General of Indiana, Douglas B. 
McFadden, Assistant Attorney General, and Rex P. 
Killian, Deputy Attorney General, for petitioner. Wil-
liam C. Erbecker for respondent. Reported below: 394 
F. 2d 873.

No. 345. Gray  et  al . v . Depar tment  of  Highw ays  
of  Louis iana  et  al . Sup. Ct. La. Certiorari denied. 
Thomas C. Hall for petitioners. Reported below: 252 
La. 51, 209 So. 2d 18.

No. 346. Mac Dougall , Correc tions  Direc tor , et  al . 
v. Bailey . C. A. 4th Cir. Certiorari denied. Daniel R. 
McLeod, Attorney General of South Carolina, and 
Edward B. Latimer, Assistant Attorney General, for 
petitioners. Reported below: 392 F. 2d 155.

No. 354. Hansen , dba  H. J. Hansen  & Co. v. Securi -
ties  and  Exchange  Commis si on . C. A. D. C. Cir. 
Certiorari denied. Mark P. Friedlander, Mark P. Fried-
lander, Jr., and Blaine P. Friedlander for petitioner. 
Solicitor General Griswold, Philip A. Loomis, Jr., David 
Ferber, and Donald M. Feuerstein for respondent. Re-
ported below: 130 U. S. App. D. C. 45, 396 F. 2d 694.
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No. 351. Mike  Roberts  Color  Product ions , Inc . v . 
Colourp ictur e Publis hers , Inc . C. A. 1st Cir. Cer-
tiorari denied. Edward B. Gregg and William G. 
MacKay for petitioner. Reported below: 394 F. 2d 431.

No. 353. Ratcli ff  v . Bruce  et  al . Sup. Ct. Tex. 
Certiorari denied. Crawjord C. Martin, Attorney Gen-
eral of Texas, Nola White, First Assistant Attorney Gen-
eral, A. J. Carubbi, Executive Assistant Attorney General, 
and J. C. Davis and John H. Banks, Assistant Attorneys 
General, for respondents.

No. 359. Graham  v . Greene , Judge , et  al . C. A. 
D. C. Cir. Certiorari denied. Charles T. Duncan, 
Hubert B. Pair, Richard W. Barton, and David P. Sutton 
for Greene et al., and Solicitor General Griswold for 
Murphy et al., respondents.

No. 363. Brothe rhood  of  Rail wa y , Airlin e & 
Steams hip  Clerks , Freight  Handlers , Expres s & 
Stati on  Empl oye s  et  al . v . National  Mediat ion  Board  
et  al . C. A. D. C. Cir. Certiorari denied. Edward J. 
Hickey, Jr., James L. Highsaw, Jr., and William J. Donlon 
for petitioners. Solicitor General Griswold, Assistant 
Attorney General Weisl, and John C. Eldridge for 
National Mediation Board et al., and David Previant 
and Herbert S. Thatcher for International Brotherhood 
of Teamsters, respondents. Reported below: 131 U. S. 
App. D. C. 55, 402 F. 2d 196.

No. 365. Holah an , Trustee , et  al . v . Henders on  
et  al . C. A. 5th Cir. Certiorari denied. George C. 
Connolly, Jr., for petitioners. John L. Pitts and Grove 
Stafford, Jr., for respondent Henderson, and Robert B. 
Neblett, Jr., for respondent Coleman. Reported below: 
394 F. 2d 177.
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No. 361. Equitable  Life  Insur ance  Co . v . National  
Labor  Relations  Board . C. A. 6th Cir. Certiorari 
denied. Joseph F. Castiello for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
and Norton J. Come for respondent.

No. 362. Schmi dt  v . Mc Carthy  et  al . C. A. D. C. 
Cir. Certiorari denied. Cornelius H. Doherty for 
petitioner.

No. 371. Low v. United  State s . C. A. 9th Cir. 
Certiorari denied. Saul Grayson for petitioner. Solic-
itor General Griswold, Assistant Attorney General Vin-
son, Beatrice Rosenberg, and Marshall Tamor Golding 
for the United States. Reported below: 391 F. 2d 61.

No. 381. Minichel lo  et  al . v . Camp , Compt roller  
of  the  Currenc y , et  al . C. A. 3d Cir. Certiorari 
denied. Anthony C. Falvello and Arthur D. Dalessandro 
for petitioners. Solicitor General Griswold for respond-
ent Camp. Reported below: 394 F. 2d 715.

No. 385. Paxton  v . Kansas . Sup. Ct. Kan. Cer-
tiorari denied. Elwaine F. Pomeroy for petitioner. 
Robert C. Londerholm, Attorney General of Kansas, and 
Edward G. Collister, Jr., for respondent. Reported be-
low: 201 Kan. 353 and 607, 440 P. 2d 650.

No. 55. Peyton , Penitentiary  Supe rinten dent  v . 
Coles . C. A. 4th Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. 
Mr . Justi ce  Douglas  is of the opinion that certiorari 
should be granted. Robert Y. Button, Attorney Gen-
eral of Virginia, and Reno S. Harp III, Assistant Attorney 
General, for petitioner. James R. Moore for respondent. 
Reported below: 389 F. 2d 224.
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No. 82. Morris  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Richard Kanner for petitioner. 
Earl Faircloth, Attorney General of Florida, and Charles 
W. Musgrove, Assistant Attorney General, for respondent.

Mr . Justi ce  Black , with whom Mr . Justice  Douglas  
joins, dissenting.

By denying certiorari in this case, the Court once again 
sanctions the practice of automatically depriving plain-
tiffs of their lawsuits or defendants of their defenses 
merely because their lawyers have failed to file some 
paper within the time required by Court rules. This 
is a form of vicarious punishment against which I have 
frequently protested in both civil and criminal cases, 
but in vain. See, e. g., Santana v. United States, 385 
U. S. 848 (1966); Pittsburgh Towing Co. v. Barge Line, 
385 U. S. 32, 33 (1966); Beaujort Concrete Co. v. Atlantic 
States Construction Co., 384 U. S. 1004 (1966); Lord v. 
Helmandollar, 383 U. S. 928 (1966); Riess v. Murchison, 
383 U. S. 946 (1966); Berman v. United States, 378 U. S. 
530 (1964); Link v. Wabash R. Co., 370 U. S. 626, 636 
(1962). See also my dissent from this Court’s order 
transmitting to Congress Amendments to the Federal 
Rules, 383 U. S. 1031, 1032 (1966).

This is a criminal case, where the petitioner’s retained 
attorney filed a timely notice of appeal. Petitioner 
then hired a new lawyer to handle the appeal. Later, 
the State moved to dismiss the appeal for failure 
to prosecute, notifying the defense attorney but not 
the petitioner who had been convicted. Petitioner’s 
lawyer failed to take any further action, and the court 
dismissed the appeal with prejudice, thereby depriving 
petitioner of his right to appellate review. Although 
petitioner never did receive notice from his lawyer or 
from the court, when he learned that his case had been 
dismissed, he quickly asked the court to reinstate it, 
explaining that he had never been advised that the appeal
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was not being actively prosecuted or that the State had 
moved to dismiss it, and stating that he had now retained 
a new attorney who was prepared to proceed promptly 
with the appeal. The court, without ever giving the 
defendant the benefit of an opinion to explain its action, 
denied his motion. Now this Court refuses to review 
and hold that this defendant should be given the benefit 
of the first and most important rule of due process, which 
requires notice to a person before he is deprived of his 
liberty or his property. I would grant certiorari and 
hold that since Florida provides a right of appeal to 
criminal defendants in general, it is required to give this 
defendant an appellate review before he is stigmatized 
as a criminal.

Of course, the average litigants, who rarely get into 
court, are not well acquainted with the qualifications of 
lawyers and they may select poor ones. Even so, there 
is a vast difference between, on the one hand, holding the 
litigant responsible for errors in not objecting to evidence 
or pleadings, and, on the other hand, holding the litigant 
responsible for complete failure to file papers and then 
without notice to the litigant dismissing his entire case or 
defense. When a litigant hires a lawyer who has a state 
license to practice, he certainly has no reason to suspect 
that the State will reach into his pocket and make him 
pay money or take away his valuable cause of action 
because of his lawyer’s neglect.

Many people justify such state action by saying that 
the litigant can sue his lawyer for malpractice. But 
there is a long distance between filing a malpractice suit 
and winning a damage award against an attorney for 
malpractice. Nor should courts render a judgment 
based on the idea that although they do a wrong to a 
litigant, he can be recompensed by a suit against his 
lawyer. There is a much simpler solution to this prob-
lem than malpractice lawsuits. Instead of holding a
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litigant responsible in a civil or criminal case for the 
mistakes of his lawyer, the courts can merely give the 
litigant notice of his lawyer’s defaults and an opportunity 
to get a new lawyer to present his case. I would grant 
certiorari and reverse.

No. 94. Acree  et  al . v . Air  Line  Pilot s  Assn , et  al . 
C. A. 5th Cir. Certiorari denied. Mr . Justi ce  Mar -
shall  took no part in the consideration or decision of 
this petition. Thomas L. Carter, Jr., and Warren S. 
Gritzmacher for petitioners. Samuel J. Cohen for Air 
Line Pilots Assn., and W. Glen Harlan, E. Smythe Gam-
brell, and Charles A. Moye, Jr., for Eastern Air Lines, 
Inc., respondents. Reported below: 390 F. 2d 199.

No. 98. Amel l  et  al . v . United  States . Ct. Cl. 
Certiorari denied. Mr . Just ice  Marsh all  took no part 
in the consideration or decision of this petition. Lee 
Pressman and David Scribner for petitioners. Solicitor 
General Griswold, Assistant Attorney General Weisl, 
Alan S. Rosenthal, and Robert E. Kopp for the United 
States. Reported below: 182 Ct. Cl. 604, 390 F. 2d 880.

No. 119. Kapatos  v. Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Mr . Just ice  Marshall  took no part 
in the consideration or decision of this petition. Julius 
Lucius Echeles for petitioner. Solicitor General 
Griswold, Assistant Attorney General Vinson, Beatrice 
Rosenberg, and Robert G. Maysack for the United 
States.

No. 141. Cohen  v . New  York . Ct. App. N. Y. 
Certiorari denied. Mr . Justice  Marsh all  took no 
part in the consideration or decision of this petition. 
Abraham Glasser for petitioner. Aaron E. Koota and 
William I. Siegel for respondent.



ORDERS. 853

393 U.S. October 14, 1968.

No. 136. Perez  et  al . v . California . Sup. Ct. Cal. 
Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. McPherson 
Berrien E. Moore and Hiram W. Kwan for petitioners.

No. 290. Crown  Coat  Front  Co ., Inc . v . United  
States . C. A. 2d Cir. Certiorari denied. Mr . Justic e  
Marsha ll  took no part in the consideration or decision 
of this petition. Edwin J. McDermott for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Weisl, and Alan S. Rosenthal for the United States. Re-
ported below: 395 F. 2d 160.

No. 108. Morgan  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Mr . Justi ce  Black  and Mr . Justice  
Douglas  are of the opinion that certiorari should be 
granted. Julian Herndon, Jr., for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
and Beatrice Rosenberg for the United States. Reported 
below: 391 F. 2d 237.

No. 120. Palmis ano  et  al . v . Baltimore  County  
Welf are  Board . Ct. App. Md. Certiorari denied. 
The  Chief  Justice  and Mr . Justi ce  Douglas  are of 
the opinion that certiorari should be granted. Louis 
Peregofj for petitioners. R. Bruce Aiderman, Harris 
James George, and Jean G. Rogers for respondent. Re-
ported below: 249 Md. 94, 238 A. 2d 251.

No. 139. Remenyi  v . Cliff ord , Secre tary  of  De -
fens e , et  al . C. A. 9th Cir. Certiorari denied. Mr . 
Just ice  Douglas  is of the opinion that certiorari should 
be granted. Loyd Wright for petitioner. Solicitor Gen-
eral Griswold, Assistant Attorney General Yeagley, 
Kevin T. Maroney, and Lee B. Anderson for respondents. 
Reported below: 391 F. 2d 128.
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No. 122. Tormey  v . Immi gration  and  Naturaliza -
tion  Service . C. A. 2d Cir. Certiorari denied. Mr . 
Justice  Douglas  is of the opinion that certiorari should 
be granted. John J. Abt for petitioner. Solicitor Gen-
eral Griswold, Assistant Attorney General Vinson, and 
Philip R. Monahan for respondent.

No. 133. Fultz  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Mr . Justice  Douglas  is of the opinion that 
certiorari should be granted. Richard J. Morr for peti-
tioner. Melvin G. Rueger and Leonard Kirschner for 
respondent. Reported below: 13 Ohio St. 2d 79, 234 
N. E. 2d 593.

No. 164. Dawki ns  et  al . v . Florida . Dist. Ct. App. 
Fla., 1st Dist. and/or Sup. Ct. Fla. Certiorari denied. 
Mr . Justice  Douglas  is of the opinion that certiorari 
should be granted. Murray A. Gordon for petitioners. 
Earl Faircloth, Attorney General of Florida, and Ray-
mond L. Marky and George R. Georgiefj, Assistant Attor-
neys General, for respondent. Reported below: 208 So. 
2d 119.

No. 177. Loschi  et  al . v . Mass achuse tts  Port  
Authority . Sup. Jud. Ct. Mass. Certiorari denied. 
Mr . Justice  Dougla s is of the opinion that certiorari 
should be granted. Vincent J. Celeste for petitioners. 
Warren F. Farr for respondent. Reported below: 354 
Mass. 53, 234 N. E. 2d 901.

No. 203. Thores en  v . Maine . Sup. Jud. Ct. Me. 
Certiorari denied. Mr . Just ice  Douglas  is of the opin-
ion that certiorari should be granted. Melvin W. Miller 
for petitioner. James S. Erwin, Attorney General of 
Maine, and John W. Benoit, Jr., Assistant Attorney Gen-
eral, for respondent. Reported below: 239 A. 2d 654.
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No. 373. Todd  v . Frankel , Guardi an . C. A. 3d Cir. 
Certiorari denied. Norman Paul Harvey for petitioner. 
Reported below: 393 F. 2d 435.

No. 219. Rosado  v . Flood , Warden . C. A. 2d Cir. 
Certiorari denied. Mr . Just ice  Douglas  is of the 
opinion that certiorari should be granted. Irving Anolik 
for petitioner. William Cahn and George Danzig Levine 
for respondent. Reported below: 394 F. 2d 139.

No. 225. Meacham , dba  “Barbary  Coast ” v . De -
par tment  of  Alcoho lic  Beverage  Control  of  Cali -
fornia . Ct. App. Cal., 2d App. Dist. Certiorari denied. 
Mr . Justice  Douglas  is of the opinion that certiorari 
should be granted. McPherson Berrien E. Moore for 
petitioner. Thomas C. Lynch, Attorney General of 
California, and Kenneth Scholtz, Deputy Attorney Gen-
eral, for respondent.

No. 320. Owens  v . Atchi son , Topeka  & Santa  Fe  
Railw ay  Co . C. A. 5th Cir. Certiorari denied. Mr . 
Just ice  Dougla s is of the opinion that certiorari should 
be granted. Otto B. Mullinax for petitioner. Luther 
Hudson for respondent. Reported below: 393 F. 2d 77.

No. 348. In  re  Thores en . C. A. 1st Cir. Certio-
rari denied. Mr . Justi ce  Douglas  is of the opinion that 
certiorari should be granted. John P. Frank, John J. 
Flynn, and Peyton Ford for petitioner. Reported below: 
395 F. 2d 466.

No. 143. Bruns , Nordem an  & Co. v. American  Na -
tion al  Bank  & Trust  Co . et  al . C. A. 2d Cir. Cer-
tiorari denied. Mr . Justice  Black  dissents. David J. 
Colton and Spencer Pinkham for petitioner. Lawrence 
Gunnels for respondent American National Bank & 
Trust Co. Reported below: 394 F. 2d 300.
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No. 147. Ferrel l  et  al . v . Dallas  Indepen dent  
School  Dis trict  et  al . C. A. 5th Cir. Certiorari 
denied. Marvin Menaker for petitioners. Franklin E. 
Spafjord for respondents. Reported below: 392 F. 2d 
697.

Mr . Justice  Dougla s , dissenting.
It comes as a surprise that in a country where the 

States are restrained by an Equal Protection Clause, a 
person can be denied education in a public school because 
of the length of his hair. I suppose that a nation bent 
on turning out robots might insist that every male have 
a crew cut and every female wear pigtails. But the 
ideas of “life, liberty, and the pursuit of happiness,” 
expressed in the Declaration of Independence, later found 
specific definition in the Constitution itself, including 
of course freedom of expression and a wide zone of 
privacy. I had supposed those guarantees permitted 
idiosyncrasies to flourish, especially when they concern 
the image of one’s personality and his philosophy toward 
government and his fellow men.

Municipalities furnish many services to their inhabit-
ants; and I had supposed that it would be an invidious 
discrimination to withhold fire protection, police pro-
tection, garbage collection, health protection, and the 
like merely because a person was an offbeat noncon-
formist when it came to hairdo and dress as well as 
to diet, race, religion, or his views on Vietnam.

I would grant the petition for certiorari in this Texas 
case and put it down for argument.

No. 298. Vaughn  v . Municipal  Court , Los  Angeles  
Judicial  Distr ict . Sup. Ct. Cal. Motion to dis-
pense with printing petition granted. Certiorari denied. 
Frank D. Reeves for petitioner. John H. Larson for 
respondent.
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No. 349. Thores en  v . Goodwin , U. S. Distri ct  
Judge . C. A. 9th Cir. Certiorari denied. Mr . Justice  
Douglas  is of the opinion that certiorari should be 
granted. John P. Frank, John J. Flynn, and Peyton 
Ford for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Vinson, Beatrice Rosenberg, and 
Mervyn Hamburg for respondent.

No. 184. Arkans as  Valley  G & T, Inc ., et  al . v . 
Federal  Power  Commi ssi on  et  al . C. A. D. C. Cir. 
Motion of Tri-State Generation & Transmission Asso-
ciation, Inc., for leave to file a brief, as amicus 
curiae, granted. Certiorari denied. Wallace L. Duncan, 
Stephen A. West, and J. A. Riggins, Jr., for petitioners. 
Solicitor General Griswold, Peter H. Schiff, and William 
H. Arkin for respondent Federal Power Commission; 
Reuben Goldberg for respondent Minnkota Power Coop-
erative, Inc.; and William C. Wise for respondents Com-
mittee of Rural Electric Cooperatives et al. Raphael J. 
Moses and John J. Conway for Tri-State Generation & 
Transmission Association, Inc., as amicus curiae, in sup-
port of the petition. Reported below: 129 U. S. App. 
D. C. 117, 391 F. 2d 470.

No. 149. Courtney  v . United  State s . C. A. 9th 
Cir. Motion to dispense with printing petition granted. 
Certiorari denied. F. Conger Fawcett for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Sidney M. Glazer for 
the United States. Reported below: 390 F. 2d 521.

No. 211. North  Carolin a  v . Logner . C. A. 4th 
Cir. Certiorari denied. Mr . Justi ce  Black  is of the 
opinion that certiorari should be granted and judgment 
reversed. Daniel K. Edwards for petitioner. Reported 
below: 392 F. 2d 222.
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No. 132. Yuen  Kam  Chuen  et  al . v . Esper dy , 
Distri ct  Director  of  Immigra tion  and  Naturaliza -
tion  Servi ce . C. A. 2d Cir. Certiorari denied. Mr . 
Justi ce  Douglas  is of the opinion that certiorari should 
be granted. Mr . Just ice  Marshall  took no part in 
the consideration or decision of this petition. Abraham 
Lebenkofj and Jules E. Coven for petitioners. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg, and Kirby W. Patterson for respond-
ent. Reported below: See 279 F. Supp. 151.

No. 210. Parman  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Mr . Justice  Fortas  took no 
part in the consideration or decision of this petition. 
Daniel A. Rezneck for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Beatrice 
Rosenberg for the United States. Reported below: 130 
U. S. App. D. C. 188, 399 F. 2d 559.

No. 311. Conley  Elec tron ics  Corp ., dba  Tele -
prompter  of  Liber al , Inc . v . Federal  Communicati ons  
Commis sion  et  al . C. A. 10th Cir. Certiorari denied. 
Mr . Justice  Douglas  took no part in the consideration 
or decision of this petition. John P. Cole, Jr., and Alan 
Raywid for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Zimmerman, Howard E. Sha-
piro, Henry Geller, and John H. Conlin for respondents. 
Reported below: 394 F. 2d 620.

No. 303. Parks  v . Simp son  Timber  Co . et  al .; and
No. 322. Simps on  Timb er  Co . v . Parks  et  al . C. A. 

9th Cir. Motion in No. 303 to use record in No. 1335, 
October Term, 1966, granted. Certiorari denied. Eu-
gene Gressman for petitioner in No. 303. Kenneth E. 
Roberts and Albert Brick for petitioner in No. 322 and 
for respondent Simpson Timber Co. in No. 303. Re-
ported below: 390 F. 2d 353.
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No. 337. Time , Inc ., et  al . v . Bon  Air  Hotel , Inc . 
C. A. 5th Cir. Certiorari denied. Harold R. Medina, Jr., 
for petitioners.

Mr . Just ice  Black , with whom Mr . Justice  Douglas  
concurs, dissenting.

I would grant certiorari in this case and hold that the 
petitioners, Time, Inc., and Dan Jenkins, were entitled 
to summary judgment since, for the reasons stated in the 
separate opinions of Mr . Justice  Douglas  and myself 
in New York Times Co. v. Sullivan, 376 U. S. 254, 293; 
Rosenblatt v. Baer, 383 U. S. 75, 94; and Curtis Publish-
ing Co. v. Butts, 388 U. S. 130, 170, I believe that a 
libel judgment against these petitioners is forbidden by 
the First Amendment’s guarantee that freedom of the 
press shall not be abridged, a guarantee made applicable 
to the States by the Fourteenth Amendment. This con-
stitutional bar would apply to any state of facts that 
might be shown at the trial of this case. I believe the 
First Amendment was intended to leave the press free 
from the harassment and expense of suits such as this.

No. 214. White  v . Evansvil le  American  Legion  
Home  Assn . Sup. Ct. Ind. Certiorari denied. Mr . 
Just ice  Black  dissents from the denial of the petition 
for writ of certiorari. Theodore Lockyear for petitioner. 
Frederick P. Bamberger for respondent.

No. 314. Ray  v . Seaboa rd  Air  Line  Railr oad  Co . 
Dist. Ct. App. Fla., 1st Dist. Certiorari denied. Mr . 
Justice  Black  dissents from the denial of certiorari in 
this case; he would grant certiorari and reverse sum-
marily, believing it was clearly error to grant summary 
judgment against petitioner. Mr . Justice  Douglas  is 
of the opinion that certiorari should be granted. James 
F. Lang and William N. Avera for petitioner. John S. 
Cox for respondent. Reported below: 205 So. 2d 537.

320-583 0 - 69 - 50
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No. 350. Haines  v . Southern  Pacif ic  Co . Sup. Ct. 
Ariz. Certiorari denied. Mr . Justi ce  Black  dissents 
from denial of certiorari; he would grant certiorari and 
set the case down for oral argument. Rex E. Lee for 
petitioner. Ralph W. Bilby for respondent.

No. 367. Utah  Pie  Co . v . Contine ntal  Baking  Co. 
et  al . C. A. 10th Cir. Certiorari denied. Mr . Justic e  
Douglas  is of the opinion that certiorari should be 
granted. The  Chief  Justi ce  took no part in the con-
sideration or decision of this petition. Joseph L. Alioto, 
Matthew P. Mitchell, and Robert W. Hughes for peti-
tioner. John H. Schafer for Continental Baking Co.; 
Peter W. Billings and James R. Baird, Jr., for Carnation 
Co.; and George P. Lamb, Carrington Shields, John P. 
Lipscomb, and Gene Mayfield for Pet Milk Co., respond-
ents. Reported below: 396 F. 2d 161.

No. 8, Mise. O’Halloran  v . Rundle , Corre ction al  
Superi ntende nt . C. A. 3d Cir. Certiorari denied. 
Michael J. Rotko and Arlen Specter for respondent. 
Reported below: 384 F. 2d 997.

No. 9, Mise. Morales  v . Califo rnia . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, Albert W. Harris, Jr., 
Assistant Attorney General, and Gloria F. DeHart, 
Deputy Attorney General, for respondent.

No. 25, Mise. Napier  v . United  State s ;
No. 26, Mise. Cowart  v . United  States ; and
No. 27, Mise. Skipp er  v . Unite d  States . C. A. 5th 

Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 387 F. 2d 
147.
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No. 12, Mise. Johnson  et  al . v . California . Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. 
James, Assistant Attorney General, and James H. Kline, 
Deputy Attorney General, for respondent.

No. 14, Mise. Schwei ninger  v. New  York . Ct. 
App. N. Y. Certiorari denied. George J. Aspland and 
John Copertino for respondent.

No. 15, Mise. Laudermilk  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, William E. James, Assistant Attor-
ney General, and Jack K. Weber, Deputy Attorney Gen-
eral, for respondent. Reported below: 67 Cal. 2d 272, 
431 P. 2d 228.

No. 17, Mise. Sess ions  v . Penns ylva nia . C. A. 3d 
Cir. Certiorari denied. Michael J. Rotko and Arlen 
Specter for respondent.

No. 18, Mise. Agosto  v . Alaska . Sup. Ct. Alaska. 
Certiorari denied.

No. 19, Mise. Ford  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied.

No. 20, Mise. Clarke  v . Wisc ons in . Sup. Ct. Wis. 
Certiorari denied. Bronson C. La Follette, Attorney 
General of Wisconsin, and David J. Cannon for respond-
ent. Reported below: 36 Wis. 2d 263, 153 N. W. 2d 61.

No. 24, Mise. Rens ing  v . New  York . Ct. App. 
N. Y. Certiorari denied. Aaron E. Koota and Stanley 
M. Meyer for respondent. Reported below: 20 N. Y. 
2d 936, 233 N. E. 2d 459.
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No. 21, Mise. Peter s v . Louis iana . Sup. Ct. La. 
Certiorari denied. Bertrand De Blanc for respondent. 
Reported below: 251 La. 273, 204 So. 2d 284.

No. 28, Mise. Banks  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, Doris H. Maier, Assistant Attorney 
General, and Nelson P. Kempsky, Deputy Attorney 
General, for respondent.

No. 29, Mise. Martin  v . United  States . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 386 F. 2d 
213.

No. 30, Mise. Cindle  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. G. T. Blankenship, Attorney 
General of Oklahoma, and Hugh H. Collum, Assistant 
Attorney General, for respondent. Reported below: 433 
P. 2d 528.

No. 31, Mise. Torres  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William E. James, Assist-
ant Attorney General, and Edward J. Horowitz, Deputy 
Attorney General, for respondent.

No. 32, Mise. Crawf ord  v . Beto , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied. William E. 
Gray for petitioner. Crawford C. Martin, Attorney 
General of Texas, Nola White, First Assistant Attorney 
General, A. J. Carubbi, Jr., Executive Assistant Attorney 
General, and Robert C. Flowers and Allo B. Crow, Jr., 
Assistant Attorneys General, for respondent. Reported 
below: 385 F. 2d 156.
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No. 33, Mise. Whited  v . Nebraska . Sup. Ct. Neb. 
Certiorari denied. Clarence A. H. Meyer, Attorney Gen-
eral of Nebraska, and H. G. Hamilton, Assistant Attorney 
General, for respondent. Reported below: 182 Neb. 282, 
154 N. W. 2d 508.

No. 34, Mise. Almeida  v . Rundl e , Warden . C. A. 
3d Cir. Certiorari denied. Herbert G. Keene, Jr., for 
petitioner. Michael J. Rotko and Arlen Specter for 
respondent. Reported below: 383 F. 2d 421.

No. 35, Mise. Boyd  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Charles W. Tessmer for petitioner. 
Crawford C. Martin, Attorney General of Texas, Nola 
White, First Assistant Attorney General, A. J. 
Carubbi, Jr., Executive Assistant Attorney General, and 
Robert C. Flowers and Lonny F. Zwiener, Assistant 
Attorneys General, for respondent. Reported below: 
419 S. W. 2d 843.

No. 36, Mise. King  v . Tenne ss ee . Sup. Ct. Tenn. 
Certiorari denied. George F. McCanless, Attorney Gen-
eral of Tennessee, and Thomas E. Fox, Deputy Attorney 
General, for respondent.

No. 37, Mise. Hanks  v . United  States . C. A. 10th 
Cir. Certiorari denied. Kenneth K. Simon for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Kirby W. Pat-
terson for the United States. Reported below: 388 F. 
2d 171.

No. 38, Mise. Salas  et  al . v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Leon B. Polsky for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Beatrice Rosenberg for the United 
States. Reported below: 387 F. 2d 121.
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No. 40, Mise. Russel  v . Craven , Warden , et  al . 
Sup. Ct. Cal. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William E. James, Assist-
ant Attorney General, and Gerald H. Genard, Deputy 
Attorney General, for respondents.

No. 41, Mise. Ray  v . Califo rnia . Ct. App. Cal., 
1st App. Dist. Certiorari denied. James M. Weinberg 
for petitioner. Thomas C. Lynch, Attorney General of 
California, Albert W. Harris, Jr., Assistant Attorney 
General, and Robert R. Granucci, Deputy Attorney Gen-
eral, for respondent. Reported below: 252 Cal. App. 2d 
932, 61 Cal. Rptr. 1.

No. 44, Mise. Holden  v . United  States . C. A. 1st 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Sidney M. Glazer for the United States. Reported 
below: 388 F. 2d 240.

No. 42, Mise. Flourn oy  v . Virgi nia . Sup. Ct. App. 
Va. Certiorari denied. W. B. Keeling for respondent.

No. 45, Mise. Watr oba  v . Califo rnia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, Albert W. 
Harris, Jr., Assistant Attorney General, and Gloria F. 
DeHart, Deputy Attorney General, for respondent.

No. 49, Mise. Ball  v . Illinois . Sup. Ct. Ill. Cer-
tiorari denied. William G. Clark, Attorney General of 
Illinois, and John J. O’Toole, Assistant Attorney General, 
for respondent.

No. 53, Mise. Persi nger  v . Washington . Sup. Ct. 
Wash. Certiorari denied. Reported below: 72 Wash. 
2d 561, 433 P. 2d 867.
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No. 46, Mise. Handy  v . Patuxent  Insti tution  
Director . Ct. Sp. App. Md. Certiorari denied. 
Francis B. Burch, Attorney General of Maryland, and 
Edward F. Borgerding, Assistant Attorney General, for 
respondent.

No. 51, Mise. Bernal  v . California . Ct. App. Cal., 
4th App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William, E. James, Assist-
ant Attorney General, and Ronald M. George, Deputy 
Attorney General, for respondent. Reported below: 254 
Cal. App. 2d 283, 62 Cal. Rptr. 96.

No. 47, Mise. Schoepf lin  v . United  States . C. A. 
9th Cir. Certiorari denied. William S. Hochman and 
Robert E. Lynch, Jr., for petitioner. Solicitor General 
Griswold, Assistant Attorney General Vinson, and Bea-
trice Rosenberg for the United States. Reported below: 
391 F. 2d 390.

No. 48, Mise. Chabo lla -Delgad o v . Immi gration  
and  Naturali zati on  Service . C. A. 9th Cir. Certiorari 
denied. Stella Gramer for petitioner. Solicitor General 
Griswold, Assistant Attorney General Vinson, and Philip 
R. Monahan for respondent. Reported below: 384 F. 
2d 360.

No. 54, Mise. Padg ett  v . Wainwright , Corrections  
Direc tor . C. A. 5th Cir. Certiorari denied. Earl 
Faircloth, Attorney General of Florida, and David U. 
Tumin, Assistant Attorney General, for respondent. 
Reported below: 387 F. 2d 387.

No. 56, Mise. Milan i v . Illinois . Sup. Ct. Ill. 
Certiorari denied. William G. Clark, Attorney General 
of Illinois, for respondent. Reported below: 39 Ill. 2d 
22, 233 N. E. 2d 398.
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No. 58, Mise. Kendr ick  v . Calif ornia  et  al . Sup. 
Ct. Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, Doris H. Maier, Assistant Attorney 
General, and Roger E. Venturi, Deputy Attorney Gen-
eral, for respondents.

No. 62, Mise. Ussery  et  al . v . United  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported be-
low: 386 F. 2d 495.

No. 65, Mise. Hindmars h v . United  States ; and
No. 66, Mise. Hindmars h  v . United  States . C. A. 

6th Cir. Certiorari denied. William J. Dammarell for 
petitioner in each case. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States in both cases. Reported 
below: 389 F. 2d 137.

No. 67, Mise. Mc Kinney  v . United  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States.

No. 69, Mise. Strain  v . Gosli n , Sherif f . C. A. 
5th Cir. Certiorari denied. Jack P. F. Gremillion, At-
torney General of Louisiana, and William P. Schuler, 
Second Assistant Attorney General, for respondent.

No. 71, Mise. Limon  v . Californi a . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, and Robert R. Granucci 
and Don Jacobson, Deputy Attorneys General, for re-
spondent. Reported below: 255 Cal. App. 2d 519, 63 
Cal. Rptr. 91.
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No. 63, Mise. Newton  v . Virginia . Sup. Ct. 
App. Va. Certiorari denied. James B. Wilkinson for 
respondent.

No. 70, Mise. Loux v. Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Ralph J. Steinberg for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Beatrice Rosenberg for the United 
States. Reported below: 389 F. 2d 911.

No. 72, Mise. St . Clair  v . Nap oli , U. S. Dis trict  
Judge , et  al . C. A. 7th Cir. Certiorari denied.

No. 73, Mise. Bradw ell  v . United  States . C. A. 
2d Cir. Certiorari denied. Gerald F. Stevens for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Kirby W. Pat-
terson for the United States. Reported below: 388 F. 
2d 619.

No. 74, Mise. Smith  v . Eyman , Warden , et  al . 
Sup. Ct. Ariz. Certiorari denied. Gary K. Nelson, 
Attorney General of Arizona, and James S. Tegart, 
Assistant Attorney General, for respondents.

No. 76, Mise. Minor  v . Wis consi n . Sup. Ct. Wis. 
Certiorari denied. Bronson C. La Follette, Attorney 
General of Wisconsin, and William A. Platz, Assistant 
Attorney General, for respondent.

No. 77, Mise. Velas co  et  al . v . Immigra tion  and  
Naturali zation  Servi ce . C. A. 7th Cir. Certiorari 
denied. Richard W. Lowery for petitioners. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
and Beatrice Rosenberg for respondent. Reported be-
low: 386 F. 2d 283.
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No. 78, Mise. Glorios o  v . Immigration  and  Natu -
ralizati on  Serv ice . C. A. 7th Cir. Certiorari denied. 
Richard W. Lowery for petitioner. Solicitor General 
Griswold, Assistant Attorney General Vinson, and Bea-
trice Rosenberg for respondent. Reported below: 386 
F. 2d 664.

No. 80, Mise. Talbo t  v . Nelson , Warden . C. A. 
9th Cir. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, Albert W. Harris, Jr., Assistant 
Attorney General, and Edward P. O’Brien and George R. 
Nock, Deputy Attorneys General, for respondent. Re-
ported below: 390 F. 2d 801.

No. 82, Mise. Johnso n v . Beto , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied. Crawford 
C. Martin, Attorney General of Texas, Nola White, First 
Assistant Attorney General, A. J. Carubbi, Jr., Execu-
tive Assistant Attorney General, and Robert C. Flowers, 
Dunklin Sullivan, and Lonny F. Zwiener, Assistant At-
torneys General, for respondent. Reported below: 383 
F. 2d 197.

No. 84, Mise. Jennin gs  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Paul E. Gifford for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 391 F. 2d 512.

No. 85, Mise. Taylor  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Blaine P. Friedlander for peti-
tioner. Solicitor General Griswold for the United States.

No. 90, Mise. Fitzs imm ons  v . Yeager , Princip al  
Keep er , et  al . C. A. 3d Cir. Certiorari denied. John 
G. Thevos for respondents. Reported below: 391 F. 2d 
849.
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No. 91, Mise. Taylor  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Gordon W. Neilson for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Robert G. May-
sack for the United States. Reported below: 390 F. 2d 
278.

No. 92, Mise. Davi s v . United  States . C. A. 2d 
Cir. Certiorari denied. Ira B. Grudberg for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Jerome M. Feit, and Edward Fenig for the United 
States. Reported below: 390 F. 2d 879.

No. 93, Mise. Stockley  v . Virginia . Sup. Ct. App. 
Va. Certiorari denied. Daniel Hartnett for petitioner. 
Wescott B. Northam for respondent.

No. 94, Mise. Wells  v . Washingt on . Sup. Ct. 
Wash. Certiorari denied. Francis Conklin for peti-
tioner. Reported below: 72 Wash. 2d 492, 433 P. 2d 
869.

No. 95, Mise. Thomas  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Joseph J. Rekojke for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Beatrice Rosenberg for the United 
States. Reported below: 389 F. 2d 911.

No. 101, Mise. Kitt  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 2 Md. App. 306, 234 
A. 2d 621.

No. 99, Mise. Roy  v . Califor nia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, William E. James, Assistant 
Attorney General, and David B. Stanton, Deputy Attor-
ney General, for respondent.
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No. 97, Mise. Ramer  v . United  State s ; and
No. 141, Mise. Church  v . United  Stat es . C. A. 

9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Mervyn Hamburg for the United States in both cases. 
Reported below: 390 F. 2d 564.

No. 100, Mise. Gregory  v . United  States . C. A. 
9th Cir. Certiorari denied. Charles L. Kellar for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Robert G. May-
sack for the United States. Reported below: 391 F. 2d 
281.

No. 102, Mise. Latta  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Jerold A. Prod, Deputy 
Attorney General, for respondent.

No. 104, Mise. Bishop  v . United  State s . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States.

No. 107, Mise. Coghlan  v . United  States . C. A. 
9th Cir. Certiorari denied. Bernard G. Winsberg for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, and Theodore George Gilinsky for 
the United States. Reported below: 391 F. 2d 371.

No. 108, Mise. Avent  et  al . v . New ark  Housing  
Authority  et  al . C. A. 3d Cir. Certiorari denied. 
David L. Krooth, Norman S. Altman, Victor A. Altman, 
William S. Tennant, Augustine J. Kelly, and Michael M. 
Alercio for respondents. Reported below: 384 F. 2d 151.
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No. 106, Mise. Mc Coy  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. 
Michael F. Dillon for respondent.

No. 109, Mise. Blumner  et  al . v . Unite d  Stat es . 
C. A. 2d Cir. Certiorari denied. Jerome J. Londin for 
petitioners. Solicitor General Griswold, Assistant Attor-
ney General Vinson, and Beatrice Rosenberg for the 
United States.

No. Ill, Mise. Smith  v . Montgomery  Ward  & Co., 
Inc . C. A. 6th Cir. Certiorari denied. Reported be-
low: 388 F. 2d 291.

No. 112, Mise. Bynacker  v . Mc Michael . Sup. Ct. 
La. Certiorari denied. Edward B. Dujreche for peti-
tioner. Reported below: 251 La. 654, 205 So. 2d 433.

No. 114, Mise. Boggs  et  al . v . Califo rnia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, and Norman H. Sokolow, 
Deputy Attorney General, for respondent. Reported 
below: 255 Cal. App. 2d 693, 63 Cal. Rptr. 430.

No. 115, Mise. Edgert on  v . Maryland . C. A. 4th 
Cir. Certiorari denied.

No. 117, Mise. Dear  v . Dear . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 87 Ill. App. 2d 72, 
77, 230 N. E. 2d 385, 386.

No. 118, Mise. Thomas  v . Fiel d , Men ’s Colon y  Su -
peri ntendent , et  al . Sup. Ct. Cal. Certiorari denied.

No. 119, Mise. Marce lin  v . New  York . Ct. App. 
N. Y. Certiorari denied.
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No. 122, Mise. Boone  v . Maryland . Ct. App. Md. 
Certiorari denied.

No. 123, Mise. Broderic k  v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Ferdinand Samper for petitioner. 
Reported below: ---- Ind.----- , 231 N. E. 2d 526.

No. 124, Mise. Yount  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 126, Mise. Varone  v . Varone . C. A. 7th Cir. 
Certiorari denied. Reported below: 392 F. 2d 855.

No. 127, Mise. Jackso n v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 128, Mise. Barrio  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 130, Mise. Grogg  v . Warden , Maryland  Peni -
tenti ary . C. A. 4th Cir. Certiorari denied.

No. 131, Mise. Hill  v . City  of  Seattle . Sup. Ct. 
Wash. Certiorari denied. Michael H. Rosen for peti-
tioner. A. L. Newbould for respondent. Reported 
below: 72 Wash. 2d 786, 435 P. 2d 692.

No. 132, Mise. Cerda  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States. Reported 
below: 391 F. 2d 219.

No. 134, Mise. Carlino  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, and Beatrice Rosenberg 
for the United States. Reported below: 390 F. 2d 624.
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No. 135, Mise. Flet cher  v . Maroney , Correctional  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 137, Mise. Burns  v . Turner , Warden . C. A. 
10th Cir. Certiorari denied.

No. 139, Mise. Evans  v . Count y of  Delaw are , 
Pennsylvani a . C. A. 3d Cir. Certiorari denied. Re-
ported below: 390 F. 2d 617.

No. 142, Mise. Davis  v . Harper , Correcti on  Com -
mis sioner . C. A. 6th Cir. Certiorari denied.

No. 146, Mise. Clark  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 391 F. 2d 57.

No. 148, Mise. Manni  v . Unite d  States . C. A. 1st 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 391 F. 2d 
922.

No. 150, Mise. Rucker  v . City  of  Flint  et  al . 
C. A. 6th Cir. Certiorari denied.

No. 151, Mise. Boone  v . Maryland . C. A. 4th Cir. 
Certiorari denied.

No. 152, Mise. Miniard  v . Lewis  et  al ., Truste es . 
C. A. D. C. Cir. Certiorari denied. Julian H. Singman 
for petitioner. Welly K. Hopkins, Harold H. Bacon, 
and Joseph T. McFadden for respondents. Reported 
below: 128 U. S. App. D. C. 299, 387 F. 2d 864.

No. 155, Mise. Gutkows ky  v . Calif orni a . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.
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No. 154, Mise. Sherrick  v . Eyman , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 389 F. 2d 
648.

No. 157, Mise. Redd  v . Virgi nia . C. A. 4th Cir. 
Certiorari denied.

No. 159, Mise. Taylor  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Harland M. Britz for petitioner. 
Harry Friberg for respondent.

No. 160, Mise. Thoma s v . California . Sup. Ct. 
Cal. Certiorari denied.

No. 161, Mise. Minhinni ck  v . Califor nia . Ct. 
App. Cal., 4th App. Dist. Certiorari denied.

No. 162, Mise. Smith  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported 
below: 391 F. 2d 543.

No. 163, Mise. Tenor io  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported 
below: 390 F. 2d 96.

No. 164, Mise. Harris  et  al . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. H. H. Gearinger for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Beatrice Rosenberg for the United 
States. Reported below: 391 F. 2d 348.

No. 165, Mise. Willi ams  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.
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No. 166, Mise. Jorda n v . North  Carolina  et  al . 
C. A. 4th Cir. Certiorari denied. Solicitor General 
Griswold for respondent United States.

No. 168, Mise. Leyva  v . Maryland . Ct. App. Md. 
Certiorari denied.

No. 170, Mise. Henry  v . Weave r , Parole  Admin -
is trator . C. A. 9th Cir. Certiorari denied.

No. 171, Mise. Lusk  v . Stric kland  et  al . C. A. 
7th Cir. Certiorari denied. Howard W. Campbell for 
respondents Strickland et al.

No. 172, Mise. Burns  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported 
below: 390 F. 2d 659.

No. 173, Mise. Wils on  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 174, Mise. Wright  v . Perini , Correctional  
Supe rinten dent . C. A. 6th Cir. Certiorari denied.

No. 175, Mise. Stockman  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 176, Mise. Baker  v . United  States . C. A. 7th 
Cir. Certiorari denied. Patrick J. Hughes, Jr., for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Edward Fenig 
for the United States. Reported below: 389 F. 2d 629.

No. 179, Mise. Ramos  v . New  York . App. Div., 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied.

320-583 0 - 69 - 51
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No. 177, Mise. Hudson  v . United  States . C. A. 5th 
Cir. Certiorari denied. Louis C. Glasso for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 387 F. 2d 331.

No. 180, Mise. Smith  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 181, Mise. Duran  v . Patt ers on , Warden . 
C. A. 10th Cir. Certiorari denied.

No. 182, Mise. Breaux  v . G. H. Leide nheim er  Co ., 
Ltd ., et  al . Sup. Ct. La. Certiorari denied. Floyd J. 
Reed for petitioner.

No. 183, Mise. Darby  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Earl Faircloth, Attorney General of 
Florida, for respondent.

No. 184, Mise. Jones  v . Stanton  et  al . C. A. 6th 
Cir. Certiorari denied. Robert K. Dwyer, Executive 
Assistant Attorney General of Tennessee, and Eugene C. 
Gaerig, Assistant Attorney General, for respondents.

No. 185, Mise. Sykes  v . Purtell , Sherif f . Sup. 
Ct. Wis. Certiorari denied.

No. 186, Mise. Nicholson  et  al . v . Sigler , Warden . 
Sup. Ct. Neb. Certiorari denied. Reported below: 183 
Neb. 24, 157 N. W. 2d 872.

No. 191, Mise. Jones  v . United  State s . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States.



ORDERS. 877

393 U. S. October 14, 1968.

No. 189, Mise. Reeves  v . Utah . Sup. Ct. Utah. 
Certiorari denied. Reported below: 20 Utah 2d 434, 439 
P. 2d 288.

No. 190, Mise. Blackw elder  v . North  Carol ina . 
C. A. 4th Cir. Certiorari denied.

No. 192, Mise. Duval  v . Willi ngham , Warden . 
C. A. 10th Cir. Certiorari denied. Solicitor General 
Griswold for respondent. Reported below: 390 F. 2d 
203.

No. 193, Mise. Lockett  v . Unite d  State s . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Edward Fenig for the United States. Reported below: 
390 F. 2d 168.

No. 194, Mise. Brown  v . Calif orni a . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 196, Mise. Hemphi ll  v . United  State s . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Robert G. Maysack for the United States. Reported 
below: 392 F. 2d 45.

No. 198, Mise. Boone  v . Moylan  et  al . C. A. 4th 
Cir. Certiorari denied.

No. 199, Mise. Levy  et  al . v . Montgomery  County  
et  al . Ct. App. Md. Certiorari denied. Alfred H. 
Carter and H. Christopher Malone, Jr., for respondent 
Montgomery County, and Edgar F. Czarra, Jr., for re-
spondents Evening Star Broadcasting Co., Trustee, et al. 
Reported below: 248 Md. 346, 236 A. 2d 737.
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October 14, 1968. 393 U. S.

No. 203, Mise. Woollas ton  v. Maroney , Correc -
tional  Superi ntende nt . C. A. 3d Cir. Certiorari 
denied.

No. 204, Mise. Oglesb y v . Illi nois . Sup. Ct. Ill. 
Certiorari denied.

No. 206, Mise. Loewi ng  v . United  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Gris-
wold for the United States. Reported below: 392 F. 2d 
218.

No. 209, Mise. Rea  v . Russe ll , Warden . Sup. 
Ct. Tenn. Certiorari denied. George F. McCanless, 
Attorney General of Tennessee, and Paul E. Jennings, 
Assistant Attorney General, for respondent.

No. 210, Mise. Mc Tague  v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States.

No. 212, Mise. Nordes te  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Robert G. May sack for the United States. Reported 
below: 393 F. 2d 335.

No. 213, Mise. Hooper  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 214, Mise. Trotter  v . Beto , Correct ions  Di-
rector . C. A. 5th Cir. Certiorari denied.

No. 218, Mise. Rice  v . Wisc ons in . Sup. Ct. Wis. 
Certiorari denied. Reported below: 37 Wis. 2d 392, 155 
N. W. 2d 116.
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No. 215, Mise. Durham  v . Brew er , Sherif f . C. A. 
5th Cir. Certiorari denied.

No. 216, Mise. Blaylock  v . United  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Beatrice 
Rosenberg for the United States.

No. 219, Mise. Jackson  v . California . Ct. App. 
Cal., 5th App. Dist. Certiorari denied.

No. 220, Mise. Jackson  v . Wainw right , Correc -
tions  Direct or . C. A. 5th Cir. Certiorari denied. 
Earl Faircloth, Attorney General of Florida, and 
Arden M. Siegendorj, Assistant Attorney General, for 
respondent.

No. 222, Mise. Ancrum  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States.

No. 225, Mise. Stahl  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. John J. Cleary for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Kirby W. Patterson for 
the United States. Reported below: 393 F. 2d 101.

No. 228, Mise. Mayberr y v . Pennsylvania . Sup. 
Ct. Pa. Certiorari denied.

No. 229, Mise. Taylor  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Clement Theodore Cooper for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Kirby W. 
Patterson for the United States. Reported below: 385 
F. 2d 835.
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October 14, 1968. 393 U. S.

No. 230, Mise. Stamm  v . Rundle , Corre ction al  
Superi ntende nt . C. A. 3d Cir. Certiorari denied. 
Reported below: 389 F. 2d 1006.

No. 232, Mise. Taylor  v . Mis so uri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 421 S. W. 2d 310.

No. 233, Mise. Chacon  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 234, Mise. Myers  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported 
below: 390 F. 2d 793.

No. 236, Mise. Walle  v . Nebraska . Sup. Ct. Neb. 
Certiorari denied. Reported below: 182 Neb. 642, 156 
N. W. 2d 810.

No. 237, Mise. Belk  v . North  Caroli na . Sup. Ct. 
N. C. Certiorari denied. Charles V. Bell for petitioner. 
Thomas Wade Bruton, Attorney General of North Caro-
lina, and Ralph Moody, Deputy Attorney General, for 
respondent. Reported below: 272 N. C. 517, 158 S. E. 
2d 335.

No. 238, Mise. Furtak  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 240, Mise. Detabla n v . Admin ist rator , U. S. 
Vete ran s  Admini strati on . C. A. D. C. Cir. Certiorari 
denied. Solicitor General Griswold for respondent.

No. 243, Mise. Rändel  v . Texas  Board  of  Pardons  
and  Paroles  et  al . Ct. Crim. App. Tex. Certiorari 
denied.
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No. 239, Mise. Elton  v . Ohio . C. A. 6th Cir. 
Certiorari denied.

No. 241, Mise. Nettles  v . Illinoi s . Cir. Ct., Will 
County, Ill. Certiorari denied.

No. 242, Mise. Estra da  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Jerome M. Feit, and 
Robert G. Maysack for the United States. Reported 
below: 392 F. 2d 529.

No. 244, Mise. Fajeri ak  v . Alas ka . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 439 P. 2d 783.

No. 245, Mise. Williams  v . Essex  County  Welfare  
Board . Super. Ct. N. J. Certiorari denied. William H. 
Sheil for respondent.

No. 246, Mise. Burchil  v . Wainwri ght , Correc -
tions  Director . Sup. Ct. Fla. Certiorari denied.

No. 247, Mise. Leavi tt  v . Rhode  Isl and . Sup. Ct. 
R. I. Certiorari denied. F. Lee Bailey for petitioner. 
Herbert F. DeSimone, Attorney General of Rhode Island, 
and Richard J. Israel and Donald P. Ryan, Assistant 
Attorneys General, for respondent. Reported below:----
R. I. —, 237 A. 2d 309.

No. 250, Mise. Potte r  v . Florida . C. A. 5th Cir. 
Certiorari denied.

No. 256, Mise. Harvey  v . United  States . C. A. 5th 
Cir. Certiorari denied. Wilfred C. Varn for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 390 F. 2d 662.
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October 14, 1968. 393 U. S.

No. 251, Mise. Pacheco  v . Carberry , Sherif f , et  al . 
C. A. 9th Cir. Certiorari denied. William Klein and 
Edward L. Cragen for petitioner. Reported below: 389 
F. 2d 93.

No. 253, Mise. Siwak ows ki  v. Beto , Correct ions  
Director . C. A. 5th Cir. Certiorari denied.

No. 254, Mise. Jones  et  al . v . Unit ed  States . C. A. 
4th Cir. Certiorari denied. George A. Fath for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Mervyn Ham-
burg for the United States. Reported below: 392 F. 2d 
567.

No. 257, Mise. Poos v. Unite d  States . C. A. 6th 
Cir. Certiorari denied.

No. 259, Mise. Cole  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 260, Mise. Davis  v . Calif ornia . Super. Ct. Cal., 
County of Butte. Certiorari denied.

No. 261, Mise. Jackso n v . Perini , Correctional  
Superi ntendent . C. A. 6th Cir. Certiorari denied.

No. 264, Mise. Manning  v . Brierley , Correcti onal  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Reported below: 392 F. 2d 197.

No. 265, Mise. Ortiz  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 267, Mise. Moody  v . Pennsylvania . Sup. Ct. 
Pa. Certiorari denied. Gerald I. Roth for petitioner. 
Reported below: 429 Pa. 39, 239 A. 2d 409.
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No. 268, Mise. Cost anzo  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 395 F. 2d 
441.

No. 270, Mise. Marshall  et  ux . v . Southern  Farm  
Bureau  Casua lty  Co . et  al . Sup. Ct. La. Certiorari 
denied. J. Minos Simon for petitioners.

No. 273, Mise. Blackman  v . Pennsylvania . Sup. 
Ct. Pa. Certiorari denied.

No. 274, Mise. Youngl ove  v . Attorney  General  of  
Michigan . Sup. Ct. Mich. Certiorari denied.

No. 275, Mise. Furtak  v . Mc Mann , Warde n . Ct. 
App. N. Y. Certiorari denied.

No. 276, Mise. Pill is  v . Commi ssione r  of  Internal  
Revenue . C. A. 4th Cir. Certiorari denied. Solicitor 
General Griswold for respondent. Reported below: 390 
F. 2d 659.

No. 277, Mise. Goings  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Thomas H. Foye for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Edward Fenig 
for the United States. Reported below: 393 F. 2d 884.

No. 278, Mise. Shiff let t  v . Peyton , Penit enti ary  
Super intendent . C. A. 4th Cir. Certiorari denied.

No. 281, Mise. Marks  v . Commis sio ner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied. Solicitor 
General Griswold for respondent. Reported below: 390 
F. 2d 598.
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October 14, 1968. 393 U. S.

No. 279, Mise. Scott  v . Flori da . Dist. Ct. App. 
Fla., 2d Dist. Certiorari denied. Raymond E. LaPorte 
for petitioner. Reported below: 207 So. 2d 493.

No. 282, Mise. Nash  v . Reincke , Warden . Sup. Ct. 
Conn. Certiorari denied. Reported below: 156 Conn. 
339, 240 A. 2d 877.

No. 283, Mise. Cagnolatti  v . Calif ornia  Adult  
Authority  et  al . Sup. Ct. Cal. Certiorari denied.

No. 285, Mise. Davis  v . Califor nia  Medical  Facil -
ity  Superi ntendent . C. A. 9th Cir. Certiorari denied. 
Reported below: 394 F. 2d 754.

No. 286, Mise. Oddy  v . New  York . App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 291, Mise. Pembe rton  v . Ohio . C. A. 6th Cir. 
Certiorari denied. Lee C. Davies, Robert K. Lewis, Jr., 
and Louis A. Dirker for petitioner. James V. Barbuto 
and Stephan M. Gabalac for respondent.

No. 293, Mise. Copel and  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 295, Mise. Mc Guire  v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 39 Ill. 2d 244, 234 
N. E. 2d 772.

No. 297, Mise. Thomps on  v . Evening  Star  News -
pap er  Co. C. A. D. C. Cir. Certiorari denied. Charles 
P. Howard, Jr., for petitioner. Reported below: 129 
U. S. App. D. C. 299, 394 F. 2d 774.

No. 298, Mise. Redd  v . Virgini a . Sup. Ct. App. Va. 
Certiorari denied.
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No. 301, Mise. Reid  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 305, Mise. Russo v. Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. W. Edward Morgan for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Beatrice Rosenberg for the United 
States. Reported below: 391 F. 2d 1004.

No. 308, Mise. Chris tman  v . Leshe r . C. A. 3d Cir. 
Certiorari denied.

No. 309, Mise. Wright  v . Mc Kendri ck , Warden . 
App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari 
denied.

No. 310, Mise. Harper  v . Russ ell , Correction al  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 313, Mise. Smit h  v . United  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, and Beatrice Rosenberg 
for the United States. Reported below: 393 F. 2d 687.

No. 315, Mise. Missme r  v . Washi ngton . Sup. Ct. 
Wash. Certiorari denied. Reported below: 72 Wash. 
2d 1022, 435 P. 2d 638.

No. 318, Mise. Pierce  v . Cohen , Secre tary  of  
Health , Educat ion , and  Welfar e . C. A. 7th Cir. 
Certiorari denied. Marshall Patner for petitioner. 
Solicitor General Griswold for respondent. Reported 
below: 388 F. 2d 846.

No. 320, Mise. Mc Kean  et  ux . v . Carmae  Corp , 
et  al . Sup. Ct. La. Certiorari denied. Benjamin E. 
Smith and Leonard E. Yokum, Jr., for petitioners.
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October 14, 1968. 393 U.S.

No. 311, Mise. Furtak  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 319, Mise. Kovic v. Florida  Depart ment  of  
Public  Welf are . C. A. 5th Cir. Certiorari denied.

No. 321, Mise. Rogers  v . Wisconsin . Sup. Ct. Wis. 
Certiorari denied.

No. 322, Mise. Joerger  v . Wainw right , Correcti ons  
Direc tor . C. A. 5th Cir. Certiorari denied. Earl 
Faircloth, Attorney General of Florida, and Arden M. 
Siegendorj, Assistant Attorney General, for respondent.

No. 323, Mise. Tunstal l  v . Maryland . Ct. Sp. 
App. Md. Certiorari denied.

No. 325, Mise. Harbour  Tower  Develop ment  Corp , 
et  al . v. Matheson  et  al ., Truste es . C. A. 5th Cir. 
Certiorari denied. Lyon L. Tyler, Jr., for petitioners. 
Neal P. Rutledge for respondents.

No. 326, Mise. Maranze  v . Terry . C. A. 6th Cir. 
Certiorari denied.

No. 327, Mise. Englehart  v . Mass achus etts . Sup. 
Jud. Ct. Mass. Certiorari denied. Elliot L. Richard-
son, Attorney General of Massachusetts, and Willie J. 
Davis, Assistant Attorney General, for respondent. Re-
ported below: 353 Mass. 561, 233 N. E. 2d 737.

No. 328, Mise. Perez  v . Nebras ka . Sup. Ct. Neb. 
Certiorari denied. Richard J. Bruckner for petitioner. 
Reported below: 182 Neb. 680, 157 N. W. 2d 162.

No. 332, Mise. Tait  v . Lane , Warden . C. A. 7th 
Cir. Certiorari denied.
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No. 331, Mise. Hines  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States.

No. 333, Mise. Moore  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. 
Michael F. Dillon for respondent.

No. 339, Mise. Willard  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported be-
low: 393 F. 2d 118.

No. 340, Mise. Anderson  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Emmett Colvin, Jr., for peti-
tioner. Reported below: 424 S. W. 2d 923.

No. 341, Mise. Boston  v . California . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 342, Mise. Boag  v . Craven , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 344, Mise. Guerrero  v . Nelson , Warden . C. A. 
9th Cir. Certiorari denied.

No. 345, Mise. Willoughby  v . Indiana . Sup. Ct. 
Ind. Certiorari denied.

No. 348, Mise. Shelby  v . India na . Sup. Ct. Ind. 
Certiorari denied. Reported below: ----  Ind. ---- , 232
N. E. 2d 363.

No. 350, Mise. Ball  v . Russell , Correcti onal  
Superi ntendent . C. A. 3d Cir. Certiorari denied.
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October 14, 1968. 393 U. S.

No. 351, Mise. Haskett  v . Marion  County  Crimi -
nal  Court , Divis ion  One , et  al . Sup. Ct. Ind. Cer-
tiorari denied. Ferdinand Samper for petitioner. John 
J. Dillon, Attorney General of Indiana, and John F. 
Davis, Deputy Attorney General, for respondents. Re-
ported below: ----Ind.----- , 234 N. E. 2d 636.

No. 352, Mise. Gogley  v . Virgi nia . C. A. 4th Cir. 
Certiorari denied.

No. 355, Mise. Baker  v . Craven , Warde n . C. A. 
9th Cir. Certiorari denied.

No. 356, Mise. Brown  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Eleanor Jackson Piel for petitioner. Frank S. Hogan 
and H. Richard Uviller for respondent.

No. 357, Mise. Barfie ld  v . Beto , Correct ions  Di-
recto r . C. A. 5th Cir. Certiorari denied.

No. 358, Mise. Henders on  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 360, Mise. Ruth  v . United  State s . C. A. 3d 
Cir. Certiorari denied. Joseph L. Garrubbo for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Robert G. May-
sack for the United States. Reported below: 394 F. 2d 
134.

No. 363, Mise. Wallace  v . Field , Men ’s Colony  
Superi ntende nt , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 366, Mise. Nettle s v . Illi nois . Cir. Ct., Will 
County, Ill. Certiorari denied.
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No. 364, Mise. Jones  v . Huls e et  al . C. A. 8th 
Cir. Certiorari denied. D. Jeff. Lance for respondents. 
Reported below: 391 F. 2d 198.

No. 365, Mise. Lucio v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 394 F. 2d 511.

No. 368, Mise. Willif ord  v . Willi ngham , Warden . 
C. A. 10th Cir. Certiorari denied. Solicitor General 
Griswold for respondent.

No. 370, Mise. Crisaf i v . Oliver , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 396 F. 2d 
293.

No. 371, Mise. Dillon  v . Unite d Stat es . C. A. 
10th Cir. Certiorari denied. Ivan E. Barris for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Kirby W. Pat-
terson for the United States. Reported below: 391 F. 
2d 433.

No. 372, Mise. Hubbard  v . Maryla nd . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 2 Md. App. 
364, 234 A. 2d 775.

No. 375, Mise. Tucker  v . Stef fes , Judge . Sup. Ct. 
Wis. Certiorari denied. Sydney M. Eisenberg for 
petitioner.

No. 384, Mise. Garcia  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied.

No. 385, Mise. Jenki ns  v . Kropp , Warden . C. A. 
6th Cir. Certiorari denied.
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October 14, 1968. 393 U. S.

No. 378, Mise. Greer  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied. Sidney Z. Karasik and Errett 
0. Graham for petitioner. Reported below: 393 F. 
2d 44.

No. 382, Mise. Morton  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Reported below: 200 Kan. 259, 436 
P. 2d 382.

No. 386, Mise. Davis  v . Califo rnia . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Reported below: 260 
Cal. App. 2d 211, 67 Cal. Rptr. 35.

No. 388, Mise. Giles  v . Tenness ee . Sup. Ct. Tenn. 
Certiorari denied. William Earl Badgett for petitioner. 
George F. McCanless, Attorney General of Tennessee, 
and Lance D. Evans, Assistant Attorney General, for 
respondent.

No. 389, Mise. Garcia  v . Turner , Warden . Sup. 
Ct. Utah. Certiorari denied.

No. 390, Mise. Will iams  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. H. Garland Head III for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Edward 
Fenig for the United States. Reported below: 394 F. 2d 
821.

No. 392, Mise. Walcott  v . Washingt on . Sup. Ct. 
Wash. Certiorari denied. James E. Kennedy for re-
spondent. Reported below: 72 Wash. 2d 959, 435 P. 
2d 994.

No. 393, Mise. Watts  v . United  States . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.
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No. 396, Mise. Lewis  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. H. Elliot Wales for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 392 F. 2d 377.

No. 398, Mise. Earp  v . Oregon . Sup. Ct. Ore. 
Certiorari denied. Reported below: 250 Ore. 19, 440 
P. 2d 214.

No. 400, Mise. Black  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 401, Mise. Williams on  v . New  Mexico . Sup. 
Ct. N. M. Certiorari denied. Reported below: 78 N. M. 
751,438 P. 2d 161.

No. 402, Mise. Hoski ns  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 404, Mise. Vaughn  v . Trujill o , Sheriff , et  al . 
C. A. 10th Cir. Certiorari denied.

No. 406, Mise. Willi ams  v . Fiel d , Men ’s Colony  
Supe rinten dent , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 394 F. 2d 329.

No. 407, Mise. Fox v. Oregon . Sup. Ct. Ore. Cer-
tiorari denied. Reported below: 250 Ore. 83, 439 P. 2d 
1009.

No. 450, Mise. Bowman  v . First  National  Bank  of  
Harris onburg  et  al . C. A. 4th Cir. Certiorari denied. 
L. J. H. Herwig for petitioner. W. W. Wharton for re-
spondents First National Bank of Harrisonburg et al., 
and Solicitor General Griswold for respondent White. 
Reported below: 388 F. 2d 756.
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October 14, 1968. 393 U. S.

No. 415, Mise. Andrews  et  vir  v . Betancourt . 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari 
denied. Daniel M. Semel for respondent.

No. 426, Mise. Turner  v . United  States  et  al . 
C. A. 4th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Vinson, Beatrice 
Rosenberg, and Robert G. Maysack for the United 
States et al.

No. 445, Mise. Pritchett  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 446, Mise. Vienn e  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 447, Mise. Magby  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 452, Mise. Ros a  v . Follet te , Warde n . C. A. 
2d Cir. Certiorari denied. Gerald W. Griffin for peti-
tioner. Reported below: 395 F. 2d 721.

No. 453, Mise. Morton  v . Avery , Correct ion  
Commis sion er . C. A. 6th Cir. Certiorari denied. Re-
ported below: 393 F. 2d 138.

No. 454, Mise. Toliv er  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 456, Mise. Willi ams  v . California . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 470, Mise. Macey  v . Scafa ti , Correcti onal  
Superi ntendent . C. A. 1st Cir. Certiorari denied. 
Reported below: 395 F. 2d 768.
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No. 457, Mise. Lucero  v . Colo rad o . Sup. Ct. Colo. 
Certiorari denied.

No. 461, Mise. Loman  v . Indiana . Sup. Ct. Ind. 
Certiorari denied.

No. 464, Mise. Young  et  al . v . Calif ornia . Ct. 
App. Cal., 2d App. Dist. Certiorari denied.

No. 465, Mise. Frede rick  v . Baker , Warden . C. A. 
10th Cir. Certiorari denied.

No. 469, Mise. Wade  v . Yeage r , Warden . C. A. 3d 
Cir. Certiorari denied.

No. 471, Mise. Fair  v . Adams , Secre tary  of  State  
of  Florida . Sup. Ct. Fla. Certiorari denied.

No. 472, Mise. Mc Danie ls  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 474, Mise. Holstei n  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Robert A. Green, Jr., for petitioner. 
Earl Faircloth, Attorney General of Florida, and Ray-
mond L. Marky, Assistant Attorney General, for 
respondent.

No. 476, Mise. Cassi dy  v . Riddle s . C. A. 4th Cir. 
Certiorari denied.

No. 477, Mise. Maddox  v . New  York . Ct. App. 
N. Y. Certiorari denied. Leon B. Polsky for petitioner.

No. 491, Mise. Marcum  v . Kentucky  et  al . C. A. 
6th Cir. Certiorari denied. John B. Breckinridge, Attor-
ney General of Kentucky, and David Murrell, Assistant 
Attorney General, for respondents.
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October 14, 1968. 393 U. S.

No. 527, Mise. Hohensee  et  al . v . Minear . Ct. 
App. Md. Certiorari denied. Jo V. Morgan, Jr., for 
respondent.

No. 484, Mise. Levine  et  al . v . Revlon , Inc ., et  al . 
C. A. 2d Cir. Certiorari denied.

No. 530, Mise. Biglow  v . Wainw right , Correc -
tions  Director . Sup. Ct. Fla. Certiorari denied. 
Phillip A. Hubbart for petitioner. Earl Faircloth, Attor-
ney General of Florida, and Harold Mendelow, Assistant 
Attorney General, for respondent.

No. 538, Mise. Swans on  v . Bridg es  et  al . C. A. 
6th Cir. Certiorari denied. J. Brad Reed for respondents.

No. 556, Mise. Mc Corpen  v . Central  Gulf  Steam -
shi p Corp . C. A. 5th Cir. Certiorari denied. Arthur J. 
Mandell for petitioner. Leroy Denman Moody for re-
spondent. Reported below: 396 F. 2d 547.

No. 582, Mise. Turner  v . Sheehy , Reform atory  
Superi ntendent . C. A. D. C. Cir. Certiorari denied. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Robert G. Maysack for 
respondent.

No. 23, Mise. Jordan  v . Ohio  et  al . Sup. Ct. Ohio. 
Certiorari denied. Mr . Justi ce  Douglas  is of the opin-
ion that certiorari should be granted. David F. McLain 
for respondents.

No. 55, Mise. Smoak  v . California . Super. Ct. Cal., 
County of Orange. Certiorari denied. Mr . Justice  
Douglas  is of the opinion that certiorari should be 
granted.
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No. 612, Mise. Washington  v . New  Jers ey . Sup. 
Ct. N. J. Certiorari denied. Peter Murray and Richard 
Newman for petitioner.

No. 61, Mise. Edwards  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Mr . Justice  
Douglas  is of the opinion that certiorari should be 
granted. Thomas C. Lynch, Attorney General of Cali-
fornia, Doris H. Maier, Assistant Attorney General, 
and Roger E. Venturi, Deputy Attorney General, for 
respondent.

No. 64, Mise. Smith  v . Missouri . Sup. Ct. Mo. 
Certiorari denied. Mr . Justi ce  Dougla s  is of the opin-
ion that certiorari should be granted. Irl B. Baris for 
petitioner. Norman H. Anderson, Attorney General of 
Missouri, and Howard L. McFadden and Richard E. 
Dorr, Assistant Attorneys General, for respondent. Re-
ported below: 422 S. W. 2d 50.

No. 98, Mise. Banks  v . Penns ylvan ia . Sup. Ct. 
Pa. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. >8. R. Zim-
merman III for petitioner. Clarence C. Newcomer for 
respondent. Reported below: 428 Pa. 571, 237 A. 2d 
339.

No. 306, Mise. Hashf ield  v . Circuit  Court  of  
Monroe  County  et  al . Sup. Ct. Ind. Certiorari de-
nied. Mr . Justice  Douglas  is of the opinion that 
certiorari should be granted. Ferdinand Samper for 
petitioner. John J. Dillon, Attorney General of Indiana, 
Douglas B. McFadden, Assistant Attorney General, and 
Duejean C. Garrett, Deputy Attorney General, for 
respondents. Reported below: ----Ind.----- , 234 N. E.
2d 268.
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October 14, 1968. 393 U.S.

No. 125, Mise. Boeckenhaup t  v . Unit ed  States . 
C. A. 4th Cir. Certiorari denied. Mr . Justice  Douglas  
is of the opinion that certiorari should be granted. 
Plato Cacheris and James C. Cacheris for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Yeagley, Kevin T. Maroney, and Robert L. Keuch for the 
United States. Reported below: 392 F. 2d 24.

No. 263, Mise. Winte rs  v . United  States  et  al . 
C. A. 2d Cir. Certiorari denied. Mr . Justice  Douglas  
is of the opinion that certiorari should be granted. 
Moses M. Falk for petitioner. Solicitor General Gris-
wold for the United States. Reported below: 390 F. 2d 
879. [For earlier order herein, see, e. g., 391 U. S. 910.]

No. 83, Mise. Wright  v . Califo rnia . Ct. App. Cal., 
4th App. Dist. Certiorari and other relief denied. 
Thomas C. Lynch, Attorney General of California, 
William E. James, Assistant Attorney General, and 
James H. Kline, Deputy Attorney General, for respondent.

No. 96, Mise. Schawartzb erg  v . Unite d States . 
C. A. 2d Cir. Certiorari denied. Mr . Justice  Mar -
shall  took no part in the consideration or decision of 
this petition. Solicitor General Griswold, Assistant At-
torney General Vinson, Beatrice Rosenberg, and Mervyn 
Hamburg for the United States.

No. 338, Mise. Oquendo  v . Unit ed  Stat es . C. A. 
2d Cir. Motion of Youth Against War & Fascism for 
leave to file a brief, as amicus curiae, granted. Certio-
rari denied. Conrad J. Lynn for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
and Beatrice Rosenberg for the United States. Marvin 
M. Karpatkin for Youth Against War & Fascism, as 
amicus curiae, in support of the petition.
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No. 312, Mise. Lucas  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Mr . 
Justic e  Marshall  took no part in the consideration or 
decision of this petition. Jay Greenfield for petitioner. 
Frank S. Hogan and Michael Juviler for respondent.

No. 494, Mise. Charles  v . United  Stat es . C. A. 
D. C. Cir. Certiorari denied. Mr . Justice  Marshall  
took no part in the consideration or decision of this 
petition. John J. Dwyer for petitioner. Solicitor Gen-
eral Griswold for the United States. Reported below: 
130 U. S. App. D. C. 151, 397 F. 2d 712.

No. 113, Mise. Levy  v . Macy , Chairman , U. S. 
Civil  Servic e Comm is si on , et  al . C. A. D. C. Cir. 
Motion to supplement record granted. Certiorari denied. 
Mr . Justic e  Marshall  took no part in the consideration 
or decision of this motion and petition. Solicitor Gen-
eral Griswold for respondents.

No. 121, Mise. Vigli ano  v. Thevos  et  al . C. A. 3d 
Cir. Certiorari denied. Mr . Justice  Brennan  took 
no part in the consideration or decision of this petition. 
Leonard I. Garth for petitioner. Arthur J. Sills, Attor-
ney General of New Jersey, William J. Brennan III, 
Assistant Attorney General, and Douglas J. Harper, 
Deputy Attorney General, for respondents. Reported 
below: 390 F. 2d 55.

No. 158, Mise. Mill er  v . Pate , Warden . C. A. 7th 
Cir. Motion of Radio Station W-A-I-T (Chicago) et al. 
for leave to file a brief, as amici curiae, granted. Certio-
rari denied. Arthur G. Greenberg, Harry Goiter, William 
R. Ming, Jr., and Willard J. Lassers for petitioner. 
Roger W. Hayes for respondent. Maurice Rosenfield 
for Radio Station W-A-I-T (Chicago) et al., as amici 
curiae, in support of the petition.



898 OCTOBER TERM, 1968.

October 14, 1968. 393 U. S.

No. 300, Mise. Fermin  v . United  States . Ct. Cl. 
Certiorari denied. Mr . Justice  Marsh all  took no part 
in the consideration or decision of this petition. Solic-
itor General Griswold for the United States.

Rehearing Denied.
No. 247, October Term, 1967. Puyal lup  Tribe  v . 

Departm ent  of  Game  of  Washi ngto n et  al ., 391 
U. S. 392;

No. 405, October Term, 1967. Powe ll  v . Texas , 392 
U. S. 514;

No. 508, October Term, 1967. Levy , Admi nis trat rix  
v. Louis iana  Throug h  the  Charity  Hospi tal  of  Lou -
is iana  at  New  Orleans  Board  of  Adminis trato rs  
et  al ., 391 U. S. 68;

No. 639, October Term, 1967. Glona  v . American  
Guarante e  & Liabilit y  Insurance  Co . et  al ., 391 U. S. 
73;

No. 765, October Term, 1967. Wills  v . Unite d  
States , 392 U. S. 908;

No. 941, October Term, 1967. Carcerano  v . Gladden , 
Warden , 392 U. S. 631;

No. 1015, October Term, 1967. Withers poon  v . Illi -
nois  et  al ., 391 U. S. 510;

No. 1076, October Term, 1967. Picken s v . Oliver , 
Warden , 392 U. S. 300;

No. 1178, October Term, 1967. Franzen  v . Town -
shi p of  Elk  et  al ., 392 U. S. 909;

No. 1245, October Term, 1967. In  re  White si de , 391 
U. S. 920;

No. 1255, October Term, 1967. Jones  v . Louisi ana , 
392 U. S. 302; and

No. 501, Mise., October Term, 1967. Robins on  v . 
Civil  Servic e Commiss ion , City  of  Cleveland , 392 
U. S. 944. Petitions for rehearing denied.
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No. 1261, October Term, 1967. Goldman  v . New  
York , 392 U. S. 643;

No. 1289, October Term, 1967. Cochran  et  al . v .
United  State s , 391 U. S. 913;

No. 1319, October Term, 1967. Hagerty  v . Louis i-
ana , 391 U. S. 935;

No. 1330, October Term, 1967. Skolnick  et  al . v . 
Moses  et  al ., 391 U. S. 600;

No. 1343, October Term, 1967. O’Kelley  et  al . v . 
Calif orni a , 391 U. S. 965;

No. 1452, October Term, 1967. Scarse llet ti  v . Aetna  
Casua lty  & Surety  Co ., 392 U. S. 907;

No. 920, Mise., October Term, 1967. Robert s v . 
Russ ell , 392 U. S. 293;

No. 969, Mise., October Term, 1967. Wolff  v . Foley , 
392 U. S. 933;

No. 1030, Mise., October Term, 1967. West  v . Mc - 
Mann , Warden , 392 U. S. 933;

No. 1198, Mise., October Term, 1967. Hobbs  v . Frye , 
Warden , 392 U. S. 934;

No. 1224, Mise., October Term, 1967. Carro ll  v .
Texas , 392 U. S. 664;

No. 1262, Mise., October Term, 1967. Kozuck  et  ux . 
v. Lal  Constr uctio n  Co ., 392 U. S. 934;

No. 1309, Mise., October Term, 1967. Hodge  v . Ten -
nesse e , 392 U. S. 912;

No. 1363, Mise., October Term, 1967. Bercera -Soto  
v. United  States , 391 U. S. 928 ;

No. 1401, Mise., October Term, 1967. Jacks on  v .
United  States , 392 U. S. 935;

No. 1447, Mise., October Term, 1967. Watson  v . 
Commo n Pleas  Court  of  Philade lph ia  et  al ., 391 
U. S. 953; and

No. 1482, Mise., October Term, 1967. Siegal  v . 
United  States , 391 U. S. 954. Petitions for rehearing 
denied.
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October 14, 1968. 393 U.S.

No. 1494, Mise., October Term, 1967. Perkins  v . 
United  States , 391 U. S. 954;

No. 1571, Mise., October Term, 1967. Mc Neill  v . 
Garrity , Warde n , 391 U. S. 971;

No. 1637, Mise., October Term, 1967. Fields  v . De -
partme nt  of  Social  Welfare , 392 U. S. 297;

No. 1646, Mise., October Term, 1967. Cinnamo n  v . 
Kentucky , 392 U. S. 939;

No. 1653, Mise., October Term, 1967. Landman  v . 
Peyton , Peni ten tia ry  Super intenden t , 392 U. S. 939 ;

No. 1674, Mise., October Term, 1967. Biggs  v . 
Unite d  States , 392 U. S. 945;

No. 1675, Mise., October Term, 1967. Biggs  v . Camp -
bell , Chief  Judge , U. S. Dis trict  Court , 392 U. S. 922;

No. 1854, Mise., October Term, 1967. Biggs  v . Does  
et  al ., 392 U. S. 922;

No. 1861, Mise., October Term, 1967. Morfor d v . 
Hocker , Warden , 392 U. S. 944; and

No. 1875, Mise., October Term, 1967. Harris  v . 
Rhay , Penite ntiary  Superinte ndent , 392 U. S. 921. 
Petitions for rehearing denied.

No. 469, October Term, 1962. Larkin , dba  Larkin  
Co. v. Platt  Contracti ng  Co ., Inc ., et  al ., 371 U. S. 
924. Motion for leave to file petition for rehearing 
denied. Mr . Justice  Fortas  and Mr . Justice  Mar -
shall  took no part in the consideration or decision of 
this motion.

No. 232, October Term, 1967. Unit ed  State s v . 
O’Brien ; and

No. 233, October Term, 1967. O’Brien  v . United  
States , 391 U. S. 367. Petition for rehearing denied. 
Mr . Justice  Marsh all  took no part in the consideration 
or decision of this petition.
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No. 23, October Term, 1967. First  National  Bank  
of  Arizona  v . Cities  Service  Co ., 391 U. S. 253. Peti-
tion for rehearing denied. Mr . Justice  Douglas  took no 
part in the consideration or decision of this petition.

No. 335, October Term, 1967. Hanover  Shoe , Inc . 
v. Unite d  Shoe  Machinery  Corp .; and

No. 463, October Term, 1967. Unite d  Shoe  Machin -
ery  Corp . v . Hanover  Shoe , Inc ., 392 U. S. 481. Peti-
tion for rehearing denied. Mr . Justi ce  Marsh all  took 
no part in the consideration or decision of this petition.

No. 1200, October Term, 1967. Powe ll  v . Committee  
on  Admis sion s  and  Grieva nces  of  the  Unite d  States  
Dis trict  Court  for  the  Distr ict  of  Columb ia , 392 
U. S. 929. Petition for rehearing denied. Mr . Justice  
Marsha ll  took no part in the consideration or decision 
of this petition.

No. 1269, October Term, 1967. Central  Bank  & 
Trust  Co . v . United  States  et  al .; and

No. 1270, October Term, 1967. Boyle  v . United  
State s et  al ., 391 U. S. 469. Petitions for rehearing 
denied. Mr . Just ice  Fortas  took no part in the con-
sideration or decision of these petitions.

No. 1364, October Term, 1967. Commis sio ner  of  
Inter nal  Revenue  v . Sugar  Daddy , Inc ., et  al ., 392 
U. S. 929. Petition for rehearing denied. Mr . Just ice  
Marsha ll  took no part in the consideration or decision 
of this petition.

No. 1389, October Term, 1967. Weinberg  et  ux . v . 
Commi ssione r  of  Internal  Reve nue , 392 U. S. 929. 
Petition for rehearing denied. Mr . Justice  Marsha ll  
took no part in the consideration or decision of this 
petition.
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October 14, 1968. 393 U. S.

No. 974, October Term, 1967. In  re  Powel l , 392 
U. S. 930. Petition for rehearing denied. Mr . Justic e  
Marshall  took no part in the consideration or decision 
of this petition.

No. 857, October Term, 1967. Mill er , aka  Coppola  
v. United  Stat es , 392 U. S. 929. Petition for rehearing 
denied. Mr . Justice  Marshall  took no part in the 
consideration or decision of this petition.

No. 309, October Term, 1967. Americ an  Federa tion  
of  Musici ans  of  the  United  States  and  Canada  et  al . 
v. Carroll  et  al . ; and

No. 310, October Term, 1967. Carroll  et  al . v . 
American  Federati on  of  Musici ans  of  the  United  
State s and  Canada  et  al ., 391 U. S. 99. Petition for 
rehearing denied. The  Chief  Justic e  and Mr . Justi ce  
Marsh all  took no part in the consideration or decision 
of this petition.

No. 618, October Term, 1967. Fortni ghtly  Corp . v . 
Unit ed  Artis ts  Televi sion , Inc ., 392 U. S. 390. Mo-
tion of Authors League of America, Inc., for leave to file 
a brief, as amicus curiae, in support of rehearing granted. 
Petition for rehearing denied. Mr . Just ice  Dougla s , 
Mr . Justice  Harlan , and Mr . Justice  Marsh all  took 
no part in the consideration or decision of this motion 
and petition. Irwin Karp on the motion.

No. 1377, October Term, 1967. Wechsl er  et  al . v . 
Unite d  States , 392 U. S. 932. Motion for leave to file 
supplement to petition for rehearing granted. Petition 
for rehearing denied.

No. 548, Mise., October Term, 1967. Mc Carty  et  al . 
v. Kansa s , 392 U. S. 308. Petition for rehearing by 
petitioner McCarty denied.
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No. 788, October Term, 1967. Mc Collough  v . Trav -
ele rs  Insurance  Co . et  al ., 389 U. S. 1050;

No. 877, October Term, 1967. Nichol son  v . Calbe ck , 
Deputy  Commi ss ioner , et  al ., 389 U. S. 1051;

No. 1017, October Term, 1967. House r  v . O’Leary , 
Deputy  Commi ss ioner , Fourteenth  Comp ensa tion  
Dis trict , et  al ., 390 U. S. 954; and

No. 1369, October Term, 1967. Sondereg ger  v . Heis s , 
392 U. S. 931. Motions for leave to file petitions for 
rehearing denied.

No. 883, Mise., October Term, 1967. Parker  v . 
Maryland  et  al ., 390 U. S. 982 and 1018. Motion for 
leave to file second petition for rehearing denied.

No. 1550, Mise., October Term, 1967. Clark  v . 
Payne , 391 U. S. 970. Motion of Lewis Clark for leave 
to file a brief, as amicus curiae, in support of petition for 
rehearing granted. Petition for rehearing denied.

No. 1579, Mise., October Term, 1967. Silva  v . Beto , 
Corrections  Direc tor , 392 U. S. 913. Motion for leave 
to file petition for rehearing denied.

Octobe r  16, 1968.

Miscellaneous Orders.
No. ---- . Cavag naro  v. Clark , Attorn ey  Genera l ,

et  al .; and
No. 889, Mise. Paule kas  v . Clark , Attorney  Gen -

eral , et  al . Applications for stays, made to Mr . Justic e  
Douglas , were submitted by him to the Court and denied 
by it. Mr . Just ice  Douglas , Mr . Justi ce  Harlan , and 
Mr . Justic e Stewar t  would grant the stays. Norman 
Leonard for applicant in each case. Solicitor General 
Griswold for respondents in both cases. Reported be-
low: 291 F. Supp. 606 (D. C. N. D. Cal.).
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October 16, 17, 19, 1968. 393 U. S.

No.---- . Mc Abee  et  al . v . Marti nez  et  al . D. C.
Md. Application for injunctive relief presented to 
The  Chief  Justi ce , and by him referred to the Court, 
denied. Peter R. Sherman for applicants. Reported 
below: 291 F. Supp. 77.

October  17, 1968.
Dismissal Under Rule 60.

No. 526. Tillamook  Cheese  & Dairy  Assn . v . State  
Depa rtme nt  of  Agriculture . Sup. Ct. Ore. Petition 
for writ of certiorari dismissed pursuant to Rule 60 of 
the Rules of this Court. Edwin J. Peterson for peti-
tioner. Robert Y. Thornton, Attorney General of Ore-
gon, and Harold E. Burke, Assistant Attorney General, 
for respondent. Reported below: ----  Ore. ---- , 439 P.
2d 592;---- Ore.----- , 442 P. 2d 608.

October  19, 1968.
Miscellaneous Order.

No. 647. Hadnott  et  al . v . Amos , Secre tary  of  
State  of  Alabam a , et  al . D. C. M. D. Ala. Order 
entered October 14, 1968 [ante, p. 815], restoring tempo-
rary relief is continued pending action upon the juris-
dictional statement which has been filed. Motion to 
advance and expedite denied. Mr . Justice  Stewart  
and Mr . Justice  White  dissent from continuance of the 
order restoring temporary relief. Mr . Justic e Black  
took no part in the consideration or decision of this mat-
ter. Charles Morgan, Jr., Orzell Billingsley, Robert P. 
Schwenn, and Melvin L. Wulf on the motion.

Mr . Justice  Harlan , concurring in part and dissenting 
in part.

The State of Alabama has excluded from its ballot 
in the forthcoming general election all but two of the 
candidates for local, state, and national office nominated 
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by the National Democratic Party of Alabama, a newly 
organized political group. Members of the Party, to-
gether with the Party itself, contend before us that 
the state statutes invoked in justification of Alabama’s 
action violate rights guaranteed both by the Voting 
Rights Act of 1965, 79 Stat. 437, 42 U. S. C. § 1973 
(1964 ed., Supp. Ill), and the Constitution of the United 
States.1 It is clear to me that both the statutory and 
constitutional issues appellants have raised require ple-
nary consideration of difficult and important questions 
that cannot be properly resolved in the time remaining 
before the ballots are cast, no matter how expeditiously 
the appeal is heard. Consequently, I concur in the 
Court’s denial of the motion to advance plenary hearing 
on the merits of the case.

Such study as I have been able to make of the papers, 
in the short time since they were submitted to the Court, 
nevertheless convinces me that the chances of the Party’s 
ultimate success on the merits are sufficiently substan-
tial so that we may appropriately take steps to prevent 
the risk of an irretrievable loss of important federal 
rights in the approaching election. Unfortunately, while 
the Court properly seeks to protect appellants from irrep-
arable injury, it has done so in a manner that is almost

1 The three-judge District Court which initially heard this case 
issued a temporary injunction requiring Alabama to include on the 
ballot the names of all candidates of the National Democratic Party, 
and Alabama proceeded to comply. Upon consideration of the 
case on the merits, the District Court, with Chief Judge Frank M. 
Johnson dissenting, held against the plaintiffs and dissolved its 
temporary injunction. This occurred on October 11, 1968. A 
motion to reinstate the lower court’s temporary relief was made to 
us on the following day and an appeal was filed on Monday, 
October 14, along with a motion to accelerate our consideration 
of the cause. On the same day, we set the two motions before 
us for argument on Friday, October 18, reinstating the District 
Court’s injunction for the interim period.
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bound to create substantial confusion in the minds of 
Alabama’s voters when they cast their ballots for the 
Presidency of the United States. By ordering appel-
lants’ slate of Presidential Electors on the ballot, the 
Court has created a situation in which two different 
slates, both pledged to support Hubert H. Humphrey 
and Edmund S. Muskie, will be presented to the elector-
ate in November. In addition to the National Demo-
cratic Party, the Alabama Independent Democratic 
Party—whose right to ballot position is uncontested—has 
advanced a list of Electors who are pledged to this same 
national ticket. Since many voters do not realize that 
they do not have a direct voice in the selection of the 
President, it will not be clear to them that the votes 
cast for the Humphrey-Muskie ticket on the National 
Democratic line of the ballot will not be cumulated in 
the final tabulation with the votes cast for these same 
national candidates on the Independent Democratic line. 
But that, of course, is precisely the legal result—for votes 
cast for two different Electoral slates are not properly 
counted together under state law. A split in the 
Humphrey-Muskie vote, which in large part may simply 
be the product of ignorance, will be the almost certain 
result.

In our recent decision in Williams v. Rhodes, ante, 
at 33 (opinion of the Court), and at 46-47 (Mr . Just ice  
Harlan , concurring in the result), we recognized that the 
State may properly take steps to prevent a clear risk of 
voter confusion. This interest should inform our decision 
here. Alabama’s Presidential election will be much 
fairer, under all the circumstances, without the presence 
of the National Democratic Party. Moreover, it seems 
quite evident that it would be possible for the State’s 
election officials to comply with a decision of this Court 
ordering that all National Democratic candidates, other 
than those running for the office of Presidential Elector,
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be placed before the voters in November. My inspection 
of the sample ballots submitted to us leads me to believe 
that such an order would present no insuperable admin-
istrative obstacles,2 and I do not understand counsel for 
the State to contend otherwise.3

2 The names of each Party’s 10 candidates for the office of Elector 
are not interspersed with the names of the candidates for other 
offices, but appear one after another in a bloc on the sample ballot 
that has been submitted to us.

3 At the argument, Alabama’s counsel made the following state-
ments as to the State’s ability to comply with an order of this Court:

“Mr. Justice Brennan: What is the situation about the preparation 
and distribution of ballots?

“Mr. Redden (for Alabama): The probate judges in the various 
counties are charged with the preparation of the ballots in their 
particular county. I think the Court will readily understand as 
has been pointed out that this is not a complete ballot [pointing to 
a sample ballot], as the ballot will vary from county to county 
because of the fact that there are local and county offices up for 
election during 1968. So that on the ballot in each county you 
would have your statewide offices, you would have only one of 
these candidacies for Congress. We have eight congressional districts 
so that in the appropriate district you have a different ballot in 
each county.

“Mr. Justice Stewart: Is there only one ballot in each county, 
however?

“Mr. Redden: Sir?
“Mr. Justice Stewart: In other words, is there only one 

ballot . . . ?
“Mr. Redden: As I understand the question, there is only one 

ballot in each county.
“Mr. Justice Stewart: Yes—but each one is different ....
“Mr. Redden: To answer your question I would have to say that 

you would not have a uniform situation with reference to the degree 
of preparation of the ballot from county to county.

“Mr. Justice Brennan: Do we have any information as to what 
each probate court judge did when the interim order came down?

“Mr. Redden: I have some hearsay information solely. Remem-
ber that in the portions of the state voting on voting machines, those 
have been prepared in a great many cases following the District 
Court’s order. In some other instances the ballots are being printed

320-583 0 - 69 - 53
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Equity does not require the broad injunction the 
Court has issued, but rather an act of discretion that is 
fully cognizant of all the consequences of our actions.

by printers at the order of the probate judges. There is no uni-
formity right now. They are in various states of preparation.

“Mr. Justice Brennan: Well, is that to say then that to the 
extent that ballots are being prepared whether they are printed 
ballots or on voting machines, that they comply with the interim 
order and include the Column 7 [National Democratic Party] list?

“Mr. Redden: I would have to say that a good many do not, that 
probably more do not than do. We have made contact since the 
Court rendered the order here with as many [probate judges] as we 
have been able to contact to advise them of the issuance of this order 
and to have them to undertake to do whatever they can do with 
regard to trying to wait and trying to find a printer who can put 
them in a position of compliance. But really we are getting very 
close to the election and I am sorry that I am unable to tell the 
Court precisely what the situation is in each county ....

“Mr. Justice Fortas: Now you did not—the Attorney General 
did not—in the telegram sent to this Court assert that it would be 
impossible to comply with an order, if there were any, granting the 
relief requested.

“Mr. Redden: That’s my understanding.
“Mr. Justice Fortas: Are you now saying that compliance would 

be impossible or are you not?
“Mr. Redden: I would not represent that to the Court. I would 

say that the officials will make every effort to comply with any order 
this Court makes. I’m not sure that it will be [possible] in every 
case, but I make no assertion of impossibility. I am not prepared to.

“Mr. Justice Harlan: As I understand it, the restraining order in 
its present posture states that you would have on your ballot two 
sets of Presidential Electors, each of them pledged to Humphrey 
and Muskie, and then you have a third set pledged to Wallace, 
and a set pledged to Nixon and Agnew. Assuming for the moment 
that the restraining order were modified so as to eliminate the 
Electors of the appellant here but to leave their candidates on the 
ballot for other offices, what effect would that have on the Election? 
Could that be done? Could you eliminate from the ballot the 
Presidential Electors of these appellants and leave the other can-
didates on?

“Mr. Redden: 1 can’t say that it cannot be done. I would only 
have to represent to you that if it can be done it would be an
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I would therefore modify the temporary relief this Court 
granted on October 14, 1968, to permit the State’s elec-
tion officials to remove from the ballot the Party’s 
candidates for the office of Presidential Elector.

Octobe r  21, 1968.
Miscellaneous Orders.

No. 40. Johnson  v . Anery , Correc tion  Commi s -
si oner , et  al . C. A. 6th Cir. [Certiorari granted, 390 
U. S. 943.] Motion of American Civil Liberties Union 
et al. for leave to file a brief, as amici curiae, granted. 
Melvin L. Wulf on the motion.

No. 217, Mise. Sanders  et  al . v . Bell , U. S. Circuit  
Judge , et  al . Motion for leave to file petition for writ 
of mandamus denied. Joe W. Gerstein for petitioners.

No. 463, Mise. Gullo  v . Distr ict  of  Columbia  
Court  of  General  Sess ions , Domes tic  Relati ons  
Branch , et  al . Motion for leave to file petition for 
writ of mandamus denied. Joseph S. Gullo for petitioner.

extremely difficult thing to accomplish. I don’t want to represent 
further than that because I don’t have the knowledge adequate to 
do it.

“Mr. Justice Harlan: Would it be more difficult than taking all 
the names off?

“Mr. Redden: Yes, sir, for this reason, as I may point this out. 
The uniform removal may be accomplished in other ways that are 
very simple, whether to use a machine or a ballot because the 
intersplicing would be difficult. The District Court ruled in favor 
of the defendants on the constitutional issues and said that we 
exercised our discretion to refrain from deciding individual factual 
disputes. Those have not been ruled on.

“Mr. Justice Brennan: If, as you suggested, it might be difficult 
to delete the Electors now under the interim order to be on the 
ballot for this Party. Of course it would be much more difficult 
to substitute other names . . . .”
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No. 17, Orig. Nebraska  v . Iowa .
It  Is Ordered  that the Honorable Joseph P. Willson, 

Senior Judge of the United States District Court for the 
Western District of Pennsylvania, be, and he is hereby, 
appointed Special Master in this case in the place of the 
Honorable Charles J. Vogel, resigned. The Special 
Master shall have authority to fix the time and condi-
tions for the filing of additional pleadings and to direct 
subsequent proceedings, and authority to summon wit-
nesses, issue subpoenas, and take such evidence as may 
be introduced and such as he may deem it necessary to 
call for. The Master is directed to submit such reports 
as he may deem appropriate.

The Master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his tech-
nical, stenographic, and clerical assistants, the cost of 
printing his report, and all other proper expenses shall 
be charged against and be borne by the parties in such 
proportion as the Court hereafter may direct.

It  Is  Furthe r  Ordered  that if the position of Special 
Master in this case becomes vacant during a recess of 
the Court, The  Chief  Justice  shall have authority to 
make a new designation which shall have the same effect 
as if originally made by the Court herein.

[For earlier order herein, see, e. g., 392 U. S. 918.]

Probable Jurisdiction Noted.
No. 366. United  States  v . Covingt on . Appeal from 

D. C. S. D. Ohio. Probable jurisdiction noted and case 
set for oral argument immediately following No. 65 [No. 
1365, October Term, 1967, 392 U. S. 903]. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
and Beatrice Rosenberg for the United States. Re-
ported below: 282 F. Supp. 886.
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No. 243. Citi zen  Publis hing  Co . et  al . v . United  
State s . Appeal from D. C. Ariz. Probable jurisdiction 
noted. Mr . Justice  Fort as  took no part in the con-
sideration or decision of this case. Richard J. MacLaury, 
John L. Donahue, Jr., and George Read Carlock for 
appellants. Solicitor General Griswold, Assistant Attor-
ney General Zimmerman, Howard E. Shapiro, and 
Charles D. Mahaffie, Jr., for the United States. Robert 
L. Stern for the Albuquerque Journal et al., and Arthur B. 
Hanson and S. Chesterfield Oppenheim for American 
Newspaper Publishers Assn., as amici curiae, in support 
of appellants. Reported below: 280 F. Supp. 978.

Certiorari Granted. (See also Nos. 247 and 248, ante, 
p. 71; No. 279, ante, p. 76; and No. 379, ante, p. 74.)

No. 109. Snyder  v . Harri s et  al . C. A. 8th Cir. 
Certiorari granted. Hyman G. Stein for petitioner. 
Morris A. Shenker for respondents. Reported below: 390 
F. 2d 204.

No. 343. United  States  v . An  Arti cle  of  Drug  . . . 
Bacto -Unidisk . ... C. A. 6th Cir. Certiorari granted. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Lawrence G. Wallace, Beatrice Rosenberg, and 
William W. Goodrich for the United States. Edward 
Brown Williams for respondent (Difco Laboratories, Inc., 
real party in interest). Reported below: 392 F. 2d 21.

No. 117. Gas  Service  Co . v . Coburn . C. A. 10th 
Cir. Certiorari granted and case set for oral argument 
immediately following No. 109, supra. Kirke W. Dale 
and Dale M. Stucky for petitioner. Robert Martin and 
D. Arthur Walker for respondent. Reported below: 389 
F. 2d 831.
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October 21, 1968. 393 U.S.

No. 297. Immi gration  and  Naturalizati on  Servic e  
v. Stani si c . C. A. 9th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted and petition 
for writ of certiorari granted. Solicitor General Gris-
wold, Assistant Attorney General Vinson, Beatrice Rosen-
berg, and Jerome M. Feit for petitioner. Dorothy 
McCullough Lee for respondent. Reported below: 393 
F. 2d 539.

No. 43, Mise. Banks  v . California . Ct. App. Cal., 
1st App. Dist. Motion for leave to proceed in forma 
pauperis granted. Certiorari granted and case trans-
ferred to appellate docket. Thomas C. Lynch, Attorney 
General of California, Albert W. Harris, Jr., Assistant 
Attorney General, and Louise H. Renne, Deputy Attor-
ney General, for respondent.

Certiorari Denied. (See also No. 195, ante, p. 78; No.
352, ante, p. 76; and No. 364, ante, p. 77.)

No. 80. Canard  et  al . v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Russell E. Parsons 
for petitioners. Thomas C. Lynch, Attorney General of 
California, William E. James, Assistant Attorney Gen-
eral, and Ronald M. George, Deputy Attorney General, 
for respondent. Reported below: 257 Cal. App. 2d 444, 
65 Cal. Rptr. 15.

No. 146. Galli cchi o  v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied. Michael A. Querques and Daniel E. 
Isles for petitioner. Herbert H. Tate for respondent. 
Reported below: 51 N. J. 313, 240 A. 2d 166.

No. 307. Brady  v . Unite d  States . Ct. Cl. Certio-
rari denied. William R. Kraham and Irvin M. Gottlieb 
for petitioner. Solicitor General Griswold for the United 
States.
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No. 166. Rinaldi  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Henry B. Rothblatt for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Robert G. Maysack for 
the United States. Reported below: 393 F. 2d 97.

No. 282. Nation al  Plan , Inc ., et  al . v . Churc h  of  
Chris t  of  Ecors e , Michigan , et  al .; and

No. 391. Church  of  Chris t  of  Ecorse , Michiga n , 
et  al . v. National  Plan , Inc ., et  al . C. A. 5th Cir. 
Certiorari denied. Rujus S. Garrett, Jr., for petitioners 
in No. 282, and William Burrow for petitioners in No. 
391. Reported below: 391 F. 2d 357.

No. 305. Westr eich  v . Mc Farland . C. A. D. C. Cir. 
Certiorari denied. Aaron R. Fodiman and Moses Krislov 
for petitioner. William 0. Bittman for respondent.

No. 315. Hoff enbe rg  v . Kamins tei n , Registe r  of  
Copyri ghts . C. A. D. C. Cir. Certiorari denied. 
Charles Rembar for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Weisl, and John C. 
Eldridge for respondent. Irwin Karp for Authors League 
of America, Inc., as amicus curiae, in support of the 
petition. Reported below: 130 U. S. App. D. C. 35, 
396 F. 2d 684.

No. 329. Brakefield  v . Mc Farla nd . C. A. D. C. Cir. 
Certiorari denied. Aaron R. Fodiman and Moses Krislov 
for petitioner. William 0. Bittman for respondent.

No. 347. American  Life  & Accident  Insurance  
Co. of  Kentucky  v . Nation al  Labor  Relat ions  
Board . C. A. 6th Cir. Certiorari denied. Richard A. 
Chenoweth for petitioner. Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, and Norton J. 
Come for respondent. Reported below: 394 F. 2d 616.
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No. 338. Winn  v . Florida  Bar . Sup. Ct. Fla. Cer-
tiorari denied. Joseph F. McDermott for petitioner. 
William H. Adams III for respondent. Reported below: 
208 So. 2d 809.

No. 356. Oil , Chemi cal  & Atomi c  Workers  Inter -
national  Union , Long  Beach  Local  No . 1-128 v. 
National  Labor  Relat ions  Board  et  al . C. A. 9th 
Cir. Certiorari denied. Jerry D. Anker for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for National Labor Rela-
tions Board, and Willard Z. Carr, Jr., for MacMillan 
Ring-Free Oil Co., Inc., respondents. Reported below: 
394 F. 2d 26.

No. 360. Halstead  v . Refi ned  Syrup s  & Sugar s , Inc . 
C. A. D. C. Cir. Certiorari denied. J. Sterling Halstead, 
petitioner, pro se. Sheldon E. Bernstein and Paul H. 
Mannes for respondent.

No. 368. Associ ation  on  Broadcasti ng  Standards , 
Inc ., et  al . v . Federal  Communic ations  Commis si on  
et  al .;

No. 369. King ’s Garden , Inc . v . Federal  Communi -
cations  Comm iss ion  et  al .; and

No. 390. WBEN, Inc . v . Fede ral  Comm unica tio ns  
Commis si on  et  al . C. A. 2d Cir. Certiorari denied. 
Michael H. Bader and William J. Potts, Jr., for Associa-
tion on Broadcasting Standards, Inc., and James A. 
McKenna, Jr., Vernon L. Wilkinson, and John L. Tierney 
for May Broadcasting Co. et al., petitioners in No. 368; 
Lewis I. Cohen for petitioner in No. 369; and Frank U. 
Fletcher, Robert L. Heald, and Edward F. Kenehan for 
petitioner in No. 390. Solicitor General Griswold, As- 
sistant Attorney General Zimmerman, Henry Geller, 
Daniel R. Ohlbaum, and Stuart F. Feldstein for respond-
ents in all three cases. Reported below: 396 F. 2d 601.
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No. 374. Totton , dba  Tott on  & Dunn  Co . v . Local  
43, United  Ass ociati on  of  Journeymen  & Apprenti ces  
of  Plumbi ng  & Pipe  Fitti ng  Industry  of  the  United  
States  & Canada . C. A. 6th Cir. Certiorari denied. 
John A. Chambliss, Jr., and Sizer Chambliss for peti-
tioner. S. Del Fusion for respondent.

No. 382. Latta  v . Wells  Fargo  Bank  et  al . Ct. 
App. Cal., 1st App. Dist. Certiorari denied. Reported 
below: 260 Cal. App. 2d 120, 66 Cal. Rptr. 832.

No. 330. Lynch  et  al . v . Maryla nd . Ct. App. Md. 
Certiorari denied. Mr . Justice  Black  dissents. Mel-
vin L. Wulf and Elsbeth Bothe for petitioners. Francis 
B. Burch, Attorney General of Maryland, S. Leonard 
Rottman, Assistant Attorney General, and Charles E. 
Moylan, Jr., for respondent. Reported below: See 2 
Md. App. 546, 236 A. 2d 45.

No. 378. Delaw are  Valley  Conservation  Assn , 
et  al . v. Resor , Secre tary  of  the  Departm ent  of  the  
Army , et  al . C. A. 3d Cir. Motion to dispense with 
printing petition granted. Certiorari denied. Solicitor 
General Griswold for respondents. Reported below: 392 
F. 2d 331.

No. 50, Mise. Daegele  v . Crouse , Warden . C. A. 
10th Cir. Certiorari denied. Robert C. Londerholm, 
Attorney General of Kansas, and J. Richard Foth and 
Edward G. Collister, Jr., Assistant Attorneys General, 
for respondent.

No. 289, Mise. Shore y  v . Warden , Maryland  Peni -
tent iary . C. A. 4th Cir. Certiorari denied. Fred E. 
Weisgal for petitioner. Francis B. Burch, Attorney 
General of Maryland, and Fred Oken, Assistant Attorney 
General, for respondent. Reported below: 401 F. 2d 474.
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No. 75, Mise. Taylor  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. C. L. Ray, Jr., for peti-
tioner. Crawford C. Martin, Attorney General of 
Texas, Nola White, First Assistant Attorney General, 
A. J. Carubbi, Jr., Executive Assistant Attorney General, 
and Robert C. Flowers and Lonny F. Zwiener, Assistant 
Attorneys General, for respondent. Reported below: 421 
S. W. 2d 403.

No. 418, Mise. Johnso n  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 420, Mise. Willi ams  v . Craven , Warden , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 421, Mise. Fletcher  v . Calif ornia . C. A. 9th 
Cir. Certiorari denied.

No. 424, Mise. Steinhardt  v . Florida . Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below : 
205 So. 2d 30.

No. 432, Mise. Brown  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 434, Mise. Gilmore  v . Califor nia  Adult  Au -
thority  et  al . Sup. Ct. Cal. Certiorari denied.

No. 435, Mise. Nichols  v . Page , Warden , et  al . 
Ct. Crim. App. Okla. Certiorari denied. Reported be-
low: 441 P. 2d 470.

No. 439, Mise. Robbi ns  v . Illi nois . App. Ct. Ill., 
1st Dist. Certiorari denied. Gerald W. Getty and 
James J. Doherty for petitioner. Reported below: 88 
Ill. App. 2d 447, 232 N. E. 2d 302.
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No. 433, Mise. Ray  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 468, Mise. Towns end  v . City  of  Helena . Sup. 
Ct. Ark. Certiorari denied. Reported below: 244 Ark. 
228, 424 S. W. 2d 856.

No. 488, Mise. Montagu e v . Rhay , Penitentiary  
Superi ntendent . Sup. Ct. Wash. Certiorari denied.

No. 489, Mise. Corn  v . Oklahom a  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 394 F. 2d 478.

No. 492, Mise. Arnold  v . Illinois . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 89 Ill. 
App. 2d 185, 232 N. E. 2d 483.

No. 493, Mise. Dorian  v . Maroney , Correcti onal  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 496, Mise. Pierce  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 260 
Cal. App. 2d 852, 67 Cal. Rptr. 438.

No. 504, Mise. Johnson  v . Unit ed  Stat es . C. A. 
2d Cir. Certiorari denied. Phylis Skloot Bamberger for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, and Beatrice Rosenberg for the 
United States.

No. 510, Mise. Furtak  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 518, Mise. Mc Donough  v . Director , Patuxent  
Instit ution . Ct. Sp. App. Md. Certiorari denied. 
Reported below: 3 Md. App. 539, 240 A. 2d 322.
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October 21, 1968. 393 U. S.

No. 514, Mise. Mele ndez  v . Wilson , Warde n . C. A. 
9th Cir. Certiorari denied.

No. 517, Mise. Collin s v . Nels on , Warden , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 519, Mise. Fair  v . Schlem an , Tax  Collector , 
et  al . Sup. Ct. Fla. Certiorari denied.

No. 523, Mise. Vald ez  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 539, Mise. Urbano  v . Sondern , Executri x . 
C. A. 2d Cir. Certiorari denied.

No. 544, Mise. Hankins  et  al . v . Kane , Collec tor  
of  Estate . C. A. D. C. Cir. Certiorari denied.

No. 549, Mise. Fermi n  v . United  State s . Ct. Cl. 
Certiorari denied. Solicitor General Griswold for the 
United States.

No. 551, Mise. Hall  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Benjamin Lipsitz for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Beatrice Rosenberg for the United 
States. Reported below: 396 F. 2d 841.

No. 574, Mise. Gregory  v . Waller . Sup. Ct. App. 
Va. Certiorari denied.

No. 156, Mise. Ellenbogen  v . Unite d States . 
C. A. 2d Cir. Certiorari denied. Mr . Justice  Marsha ll  
took no part in the consideration or decision of this peti-
tion. Daniel H. Greenberg for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg, and Sidney M. Glazer for the United 
States. Reported below: 390 F. 2d 537.
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No. 588, Mise. Wendt  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 394 F. 2d 627.

No. 623, Mise. Ray  v . United  States  Dis trict  
Court , Middl e Dis trict  of  Penns ylva nia . C. A. 3d 
Cir. Certiorari denied.

No. 633, Mise. Desmo nd  v . United  States  Board  of  
Parole . C. A. 1st Cir. Certiorari denied. Thomas G. 
Dignan, Jr., for petitioner. Solicitor General Griswold 
for respondent. Reported below: 397 F. 2d 386.

No. 641, Mise. Graves  v . Nevada . Sup. Ct. Nev. 
Certiorari denied. Harry E. Clairborne for petitioner. 
Harvey Dickerson, Attorney General of Nevada, and 
William J. Raggio for respondent. Reported below:----
Nev.---- , 439 P. 2d 476.

No. 648, Mise. Kayse r  et  al . v . United  States . 
C. A. 8th Cir. Certiorari denied. Solicitor General 
Griswold for the United States. Reported below: 394 F. 
2d 601.

No. 583, Mise. Spiesel  v . Roos et  al . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Marshall  took no part 
in the consideration or decision of this petition.

Rehearing Denied.
No. 569, Mise., October Term, 1966. Griff in  v . 

Hendri ck , Count y  Prisons  Superi ntendent , 385 U. S. 
981. Motion for leave to file petition for rehearing 
denied. Mr . Justice  Marshall  took no part in the 
consideration or decision of this motion.

No. 636, Mise., October Term, 1967. Rucker  v . 
Parker  et  al ., 389 U. S. 995, 390 U. S. 930. Motion for 
leave to file second petition for rehearing denied.
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Octobe r  25, 1968.

Miscellaneous Orders.
No. —. Johnson  et  al . v . Powell . C. A. 5th Cir. 

Application for stay of deployment presented to Mr . 
Justice  Dougla s , and by him referred to the Court, 
denied. Elsbeth Levy Bothe for applicants. Solicitor 
General Griswold in opposition.

Mr . Justice  Dougla s .
This application for a stay denied by my Brother 

Black  was referred to me. I asked for a response from 
the Solicitor General so that the application could be 
submitted to the entire Conference October 25, 1968. I 
have now been advised that applicants were moved to 
Vietnam October 24.

This hurried calculated change in military plans has 
deprived applicants of the full hearing to which they 
are entitled. The question is not frivolous as Article I, 
Section 8, of the Constitution restricts members of the 
militia to service to “execute the Laws of the Union, sup-
press Insurrections and repel Invasions”—none of which, 
as I understand it, is relevant to service in Vietnam.

The Solicitor General maintains that the status of 
these applicants must be measured not as members of 
the “militia” but as members of the Ready Reserve with 
whom we dealt in Morse v. Boswell, ante, p. 802. That 
contention might in time prevail, but it is not free of 
doubt; and I am not yet persuaded that either the Army 
or the Solicitor General can play loosely with the concept 
of “militia” as used in the Constitution and thus create 
a credibility gap at the constitutional level. It is, after 
all, the Constitution that creates in our people the faith 
that no one—not even the Department of Justice or the 
military—is above the law.

It was for these reasons that I felt that the full 
Court should consider the question of law at the Octo-
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ber 25, 1968, Conference. Since, however, applicants 
have been spirited out of the country,1 I have concluded 
to treat the case in practical effect, though not legally,1 2 
as moot.

No. 889, Mise. Paule kas  v . Clark , Attor ney  Gen -
eral , et  al . C. A. 9th Cir. Petition for rehearing from 
denial of stay of induction [ante, p. 903] granted, and 
the stay heretofore granted by Mr . Justice  Douglas  is 
continued until further order of the Court. Mr . Justi ce  
Fortas  dissents.

October  28, 1968.
Miscellaneous Orders.

No. —. Roman  v . Critz . C. A. 5th Cir. Applica-
tion for stay of court-martial presented to Mr . Justice  
Douglas , and by him referred to the Court, denied. 
Stewart J. Alexander for applicant.

No. 31, Orig. Utah  v . Unite d  States . Report of 
Special Master received and ordered filed. Exceptions, 
if any, may be filed by the parties within 45 days. Reply 
briefs, if any, may be filed within 30 days thereafter. 
Mr . Justi ce  Marsh all  took no part in the consideration 
or decision of this matter. [For earlier order herein, 
see, e. g., 391 U. S. 962.]

1 Rule 49 of the Rules of the Court were flouted by the Solicitor 
General and the Army, as subdivision (1) provides:

“Pending review of a decision in a habeas corpus proceeding com-
menced before a court, justice or judge of the United States for the 
release of a prisoner, a person having custody of the prisoner shall 
not transfer custody to another unless such transfer is directed in 
accordance with the provisions of this rule. Upon application of a 
custodian showing a need therefor, the court, justice or judge ren-
dering the decision may make an order authorizing transfer and 
providing for the substitution of the successor custodian as a party.”

2 Ex parte Endo, 323 U. S. 283, 306; Jones v. Cunningham, 371 
U. S. 236, 243-244.
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October 28, 1968. 393 U. S.

No. 71. Pres byterian  Church  in the  United  
States  et  al . v . Mary  Elizabe th  Blue  Hull  Memori al  
Pres byt eri an  Church  et  al . Sup. Ct. Ga. [Cer-
tiorari granted, 392 U. S. 903.] Motion of W. J. Wil-
liamson, Secretary of Concerned Presbyterians, Inc., for 
leave to file a brief, as amicus curiae, granted. William J. 
McLeod, Jr., and W. Calvin Wells, Jr., on the motion.

No. 161. Choctaw  Nation  et  al . v . Atchi son , To -
pe ka  & Santa  Fe  Railwa y  Co . et  al . C. A. 10th Cir. 
The Solicitor General is invited to file a brief expressing 
the views of the United States.

No. 425, Mise. Murphy  v . United  State s Court  
of  Appeal s  for  the  Ninth  Circuit  et  al . Motion for 
leave to file petition for writ of mandamus and other 
relief denied.

Certiorari Granted. (See also No. 212, ante, p. 85; and
No. 249, ante, p. 80.)

No. 403. Mc Kart  v . United  States . C. A. 6th Cir. 
Certiorari granted. Marshall Patner for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 395 F. 2d 906.

No. 413. North  Caroli na  et  al . v . Pearce . C. A. 
4th Cir. Motion of respondent for leave to proceed in 
forma pauperis and petition for writ of certiorari granted. 
Thomas Wade Bruton, Attorney General of North Caro-
lina, for petitioners. Reported below: 397 F. 2d 253.

Certiorari Denied.
No. 387. Evans  et  al . v . Allen  et  al . C. A. 5th 

Cir. Certiorari denied. Robert L. Mitchell for peti-
tioners. Reported below: 396 F. 2d 801.
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No. 383. Macki ewi cz  et  ux . v . United  States . 
C. A. 2d Cir. Certiorari denied. Curtiss K. Thompson 
for petitioners. Solicitor General Griswold, Assistant 
Attorney General Rogovin, Joseph M. Howard, and 
John M. Brant for the United States. Reported below: 
401 F. 2d 219.

No. 384. New  York  Credit  Men ’s Adjust ment  
Bureau , Inc . v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Robert J. Clerkin, Harry A. Margolis, 
and Marks F. Paskes for petitioner. Solicitor General 
Griswold, Assistant Attorney General Rogovin, and 
Crombie J. D. Garrett for the United States. Reported 
below: 394 F. 2d 340.

No. 386. Swi nford  v . Allie d  Finance  Co . of  Cas a  
View . Ct. Civ. App. Tex., 5th Sup. Jud. Dist. Cer-
tiorari denied. Thomas P. Brown III for petitioner. 
John Louis Shook and Dixon W. Holman for respondent. 
Reported below: 424 S. W. 2d 298.

No. 388. Malco  Manufacturing  Co . et  al . v . Na -
tional  Connector  Corp . C. A. 8th Cir. Certiorari 
denied. Erwin C. Heining er for petitioner Amphenol 
Corp. Ralph F. Merchant for respondent. Reported 
below: 392 F. 2d 766.

No. 389. Continental  Nut  Co . v . Robert  L. Berner  
Co. C. A. 7th Cir. Certiorari denied. George L. Saun-
ders, Jr., James C. Leaton, and Robert A. Sprecher for 
petitioner. James E. Knox, Jr., for respondent. Re-
ported below: 393 F. 2d 283.

No. 392. Swan  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Frederick M. Reuss, Jr., for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 396 F. 2d 883.

320-583 0 - 69 - 54
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October 28, 1968. 393 U. S.

No. 393. Matzner  et  ux . v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied. F. Lee Bailey for petitioners. 
Arthur J. Sills, Attorney General of New Jersey, Joseph 
A. Hoffman, First Assistant Attorney General, and Elias 
Abelson, Deputy Attorney General, for respondent. Re-
ported below: 52 N. J. 7, 243 A. 2d 225.

No. 395. Pollock  v . United  State s . C. A. 7th Cir. 
Certiorari denied. William H. Bowman for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, and Joseph M. Howard for the United States. 
Reported below: 394 F. 2d 922.

No. 396. Air  India  v . Hoffm an , Execut or , et  al . 
C. A. 5th Cir. Certiorari denied. Jackson L. Peters 
for petitioner. Walter H. Beckham, Jr., for respondents. 
Reported below: 393 F. 2d 507.

No. 397. Standard  Cigar  Co . v . Tabaca lera  Severi -
ano  Jorge , S. A., et  al . C. A. 5th Cir. Certiorari 
denied. William A. Gillen for petitioner. Thomas H. 
Anderson for respondents. Reported below: 392 F. 2d 
706.

No. 398. Cobb  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Palmer K. Ward for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 397 F. 2d 416.

No. 402. DiGiova nni  v . United  States . C. A. 7th 
Cir. Certiorari denied. Edward J. Caliban, Jr., for 
petitioner. Solicitor General Griswold, Assistant At-
torney General Vinson, Beatrice Rosenberg, and Edward 
Fenig for the United States. Reported below: 397 F. 2d 
409.
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No. 401. Valley  v . Colora do . Sup. Ct. Colo. Cer-
tiorari denied. Anthony F. Zarlengo for petitioner. 
Reported below:---- Colo.----- , 441 P. 2d 14.

No. 404. Schepp s  v. Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Edwin M. Sigel for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Rogovin, and Joseph M. Howard for the United States. 
Reported below: 395 F. 2d 749.

No. 405. Mayer  v . Ordman , General  Counse l , 
Nation al  Labor  Relati ons  Board . C. A. 6th Cir. Cer-
tiorari denied. David G. Heilbrun for petitioner. Solic-
itor General Griswold, Arnold Ordman, pro se, Dominick 
L. Manoli, Norton J. Come, and Arthur A. Horowitz 
for respondent. Reported below: 391 F. 2d 889.

No. 406. Mc Cullough  Tool  Co . v . Well  Surveys , 
Inc ., now  Dresser  Sie , Inc ., et  al . C. A. 10th Cir. 
Certiorari denied. R. Welton Whann for petitioner. 
Rujus S. Day, Jr., and Robert J. Woolsey for respondents. 
Reported below: 395 F. 2d 230.

No. 407. Hende rson , Warden  v . Progue  et  al . 
C. A. 5th Cir. Certiorari denied. Jack P. F. Gre- 
million, Attorney General of Louisiana, and George A. 
Bourgeois, Assistant Attorney General, for petitioner. 
Reported below: 393 F. 2d 938.

No. 408. Nugara  v . Illinoi s . Sup. Ct. Ill. Certio-
rari denied. Anna R. Lavin for petitioner. Reported 
below: 39 Ill. 2d 482, 236 N. E. 2d 693.

No. 411. F. H. Spar ks  Co., Inc . v . George  Sollitt  
Construction  Co . C. A. 7th Cir. Certiorari denied. 
Francis X. Conway for petitioner. Albert E. Jenner, Jr., 
for respondent. Reported below: 397 F. 2d 439.
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October 28, 1968. 393 U. S.

No. 409. Los Angele s Hera ld  Examiner , a  Divi -
sion  of  Hearst  Corp ., et  al . v . San  Francis co - 
Oakland  News paper  Guild  et  al . C. A. 9th Cir. 
Certiorari denied. Charles G. Bakaly, Jr., for petitioners. 
Stephen Reinhardt and George E. Bodie for San 
Francisco-Oakland Newspaper Guild et al., and Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
and Norton J. Come for Kennedy, respondents.

No. 412. Glavin  et  al . v . United  State s . C. A. 
9th Cir. Certiorari denied. G. G. Baumen for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Beatrice Rosenberg for the United 
States. Reported below: 396 F. 2d 725.

No. 415. Ebbert  et  al . v . Brenner , Commi ssi oner  
of  Patents . C. A. D. C. Cir. Certiorari denied. John 
A. Blair for petitioners. Solicitor General Griswold for 
respondent. Reported below: 130 U. S. App. D. C. 168, 
398 F. 2d 762.

No. 249, Mise. Thomas  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, and Philip R. Monahan 
for the United States.

No. 369, Mise. Clay  et  al . v . Unite d  States . C. A. 
8th Cir. Certiorari denied. William H. Bowen for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Robert G. May-
sack for the United States. Reported below: 394 F. 2d 
281.

No. 521, Mise. Failla  v . Calif ornia  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported be-
low: 256 Cal. App. 2d 869, 65 Cal. Rptr. 115.
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No. 405, Mise. Ford  v . United  States ; and
No. 414, Mise. Howard  v . United  States . C. A. 6th 

Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, and Beatrice Rosenberg 
for the United States in both cases. Reported below: 
395 F. 2d 679.

No. 410, Mise. Steel e v . Nelson , Warden , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 411, Mise. Streeter  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied.

No. 427, Mise. Denti s v . Oklahoma  et  al . C. A. 
10th Cir. Certiorari denied.

No. 478, Mise. Jacks on  v . Maryla nd . Cir. Ct. 
Baltimore County. Certiorari denied.

No. 479, Mise. Smith  v . Califor nia  Adult  Author -
ity  et  al . C. A. 9th Cir. Certiorari denied.

No. 486, Mise. Fontana  et  ux . v . Walker  et  al . 
Ct. App. Md. Certiorari denied. Reported below: 249 
Md. 459, 240 A. 2d 268.

No. 513, Mise. Morton  v . New  York . C. A. 2d Cir. 
Certiorari denied. Reported below : 393 F. 2d 482.

No. 525, Mise. Lamb  v . City  of  Eastl ake . Sup. Ct. 
Ohio. Certiorari denied. Ronald M. Benjamin and 
David P. Freed for petitioner.

No. 578, Mise. Raffa  v . City  of  Cleveland . Sup. 
Ct. Ohio. Certiorari denied. James R. Willis for peti-
tioner. Thomas J. Italiano for respondent. Reported 
below: 13 Ohio St. 2d 112, 235 N. E. 2d 138.
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October 28, 1968. 393 U. S.

No. 528, Mise. Bell  v . Florida . Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. John D. Buchanan, Jr., 
for petitioner. Reported below: 208 So. 2d 474.

No. 535, Mise. Wood  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 537, Mise. Swans on  v . White  House  Utility  
Dist ric t  et  al . C. A. 6th Cir. Certiorari denied.

No. 573, Mise. Jackso n v . Califor nia . C. A. 9th 
Cir. Certiorari denied.

No. 621, Mise. Kamsl er  v . Tri  Par  Radio  & Ap-
pliance  Co., Inc ., et  al . C. A. 7th Cir. Certiorari 
denied.

No. 626, Mise. Carroll  v . Alabama . C. A. 5th Cir. 
Certiorari denied. MacDonald Gallion, Attorney Gen-
eral of Alabama, and Robert P. Bradley and Walter S. 
Turner, Assistant Attorneys General, for respondent.

No. 630, Mise. Heslip  v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied.

No. 294, Mise. Robins on  v . Maryla nd . Ct. App. 
Md. Certiorari denied. Mr . Justi ce  Douglas  is of the 
opinion that certiorari should be granted. Francis B. 
Burch, Attorney General of Maryland, and Alfred J. 
O’Ferrall III, Assistant Attorney General, for respondent. 
Reported below: 249 Md. 200, 238 A. 2d 875.

No. 408, Mise. White  v . Unite d  State s . C. A. 1st 
Cir. Certiorari denied. Mr . Justi ce  Black  and Mr . 
Justi ce  Stewart  are of the opinion that certiorari should 
be granted. Francis J. Larkin for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
and Beatrice Rosenberg for the United States. Reported 
below: 395 F. 2d 5.
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No. 593, Mise. Putt  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Marsh all  took no 
part in the consideration or decision of this petition. 
Solicitor General Griswold for the United States. Re-
ported below: 392 F. 2d 64.

No. 600, Mise. Mc Clellan  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. The  Chief  Justi ce , Mr . Justi ce  
Douglas , Mr . Justice  Stewart , and Mr . Justice  
Fortas  concur in the denial of certiorari, pointing out 
that the issues under Witherspoon v. Illinois, 391 U. S. 
510, can be decided only upon consideration of a tran-
script of the voir dire of the jury, which is not now in 
the record but which can presumably be made available 
in state or federal collateral proceedings. Harry Friberg 
for respondent.

November  1, 1968.
Dismissal Under Rule 60.

No. 175. Libert y  National  Bank  & Trus t  Co . v . 
Buscagli a , Direct or , Division  of  Sales  Tax , Erie  
County , et  al . Appeal from Ct. App. N. Y. Appeal 
dismissed pursuant to Rule 60 of the Rules of this Court. 
Manly Fleischmann for appellant. Louis J. Lejkowitz, 
Attorney General of New York, Ruth Kessler Toch, 
Solicitor General, and Robert W. Bush, Assistant Attor-
ney General, for appellees. Reported below: 21 N. Y. 
2d 357, 235 N. E. 2d 101.

November  4, 1968.
Miscellaneous Order.

No. 1065, Mise. Valenti  v . Lumbar d , Chief  Judge , 
U. S. Dis trict  Court , et  al . Request for acceleration 
of time within which respondents may submit their 
response to motion for leave to file petition for mandamus 
denied without prejudice to consideration of petition on 
its merits.
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November 8, 12, 1968. 393 U.S.

November  8, 1968.

Miscellaneous Order.
No. ---- . Shanke r  et  al . v . Rankin , Corpo rati on

Couns el  of  the  City  of  New  York . Ct. App. N. Y. 
Application for stay presented to Mr . Justice  Harlan , 
and by him referred to the Court, denied. Ralph P. 
Katz for applicants. J. Lee Rankin, pro se, and Fred-
eric S. Nathan and Stanley Buchsbaum in opposition. 
Reported below: 23 N. Y. 2d 111, 242 N. E. 2d 802.

November  12, 1968.

Miscellaneous Orders.
No. 132, October Term, 1965. Holt  et  al . v . Kirby  

et  al ., 384 U. S. 28, 967. Motion of Morris Smith et al. 
to recall and amend judgment in this case denied. 
Mr . Just ice  Fortas  and Mr . Justi ce  Marshall  took 
no part in the consideration or decision of this motion. 
Robert L. Bobrick on the motion. John E. Tobin and 
Benjamin Vinar for Kirby et al., and Mark F. Hughes 
and Vincent R. Fitzpatrick for Alleghany Corp., in 
opposition.

No. 65. Leary  v . United  States . C. A. 5th Cir. 
[Certiorari granted, 392 U. S. 903.] Motion of American 
Civil Liberties Union for leave to file a brief, as amicus 
curiae, granted. Jonathan Sobelofl and Melvin L. Wulf 
on the motion.

No. 644. Bould en  v . Holman , Warden . C. A. 5th 
Cir. [Certiorari granted, ante, p. 822.] Motion of 
petitioner for appointment of counsel granted. It is 
ordered that William B. Moore, Jr., Esquire, of Mont-
gomery, Alabama, a member of the Bar of this Court, 
be, and he is hereby, appointed to serve as counsel for 
petitioner in this case.
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No. 461. Suffi n v. Pennsylv ania  Rail road  Co . 
et  al . C. A. 3d Cir. The Solicitor General is invited 
to file a brief expressing the views of the United States.

No. 642. Boykin  v . Alabam a . Sup. Ct. Ala. [Cer-
tiorari granted, ante, p. 820.] Motion of petitioner for 
the appointment of counsel granted. It is ordered that 
E. Graham Gibbons, Esquire, of Mobile, Alabama, a 
member of the Bar of this Court, be, and he is hereby, 
appointed to serve as counsel for petitioner in this case.

No. 646. O’Callahan  v . Parker , Warden . C. A. 
3d Cir. [Certiorari granted, ante, p. 822.] Application 
for bail or release on personal recognizance presented to 
Mr . Justi ce  Brennan , and by him referred to the Court, 
denied. Victor Rabinowitz for applicant. Solicitor 
General Griswold filed a memorandum for respondent.

No. 670. Banks  v . Califor nia . Ct. App. Cal., 1st 
App. Dist. [Certiorari granted, ante, p. 912.] Motion 
of petitioner for the appointment of counsel granted. 
It is ordered that Thomas J. Klitgaard, Esquire, of San 
Francisco, California, be, and he is hereby, appointed to 
serve as counsel for petitioner in this case.

No. 678, Mise. Malena  v . Calif ornia  et  al .;
No. 679, Mise. In  re  Hende rson ; and
No. 795, Mise. Diamond  v . Nelson , Warden . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.

No. 568, Mise. Juliano  v . Ohio  et  al .;
No. 591, Mise. Fair  v . Public  Servic e  Comm is si on ;
No. 718, Mise. Fair  v . Taylor , Clerk , Circui t  

Court  of  Hills borough  County , et  al . ; and
No. 786, Mise. In  re  Kamsler . Motions for leave 

to file petitions for writs of mandamus denied.
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November 12, 1968. 393 U. S.

Certiorari Granted. (See also No. 399, ante, p. 122.)
No. 418. Simp son , Warden  v . Rice . C. A. 5th Cir. 

Certiorari granted and case set for oral argument imme-
diately following No. 413 [ante, p. 922]. MacDonald 
Gallion, Attorney General of Alabama, and Paul T. 
Gish, Jr., Assistant Attorney General, for petitioner. 
Oakley Melton, Jr., for respondent. Reported below: 
396 F. 2d 499.

No. 436. Rodrigu e et  al . v . Aetna  Casualt y & 
Surety  Co. et  al . C. A. 5th Cir. Certiorari granted. 
George Arceneaux, Jr., for petitioners Rodrigue et al. 
W. Ford Reese for respondents Mayronne et al. Re-
ported below: 391 F. 2d 671; 395 F. 2d 216.

No. 463. National  Labor  Relations  Board  v . 
Wyman -Gordon  Co . C. A. 1st Cir. Certiorari granted. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for petitioner. Quentin 0. 
Young for respondent. Reported below: 397 F. 2d 394.

No. 453. Gregg  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari granted limited to the questions raised with 
respect to Rule 32 (c)(1) of the Federal Rules of Crim-
inal Procedure. Palmer K. Ward for petitioner. Solic-
itor General Griswold, Assistant Attorney General Vin-
son, Jerome M. Feit, and Sidney M. Glazer for the United 
States.

Certiorari Denied. (See also No. 533, Mise., ante, p.
128.)

No. 221. Stidham  v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Neal Rutledge for peti-
tioner. Earl Faircloth, Attorney General of Florida, and 
Charles W. Musgrove, Assistant Attorney General, for 
respondent. Reported below: 204 So. 2d 359.
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No. 394. Huckaby  v . United  State s . C. A. 6th 
Cir. Certiorari denied. James Easly for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States.

No. 410. David  v . Strelecki , Direc tor  of  Divis ion  
of  Motor  Vehicles  of  New  Jersey . Sup. Ct. N. J. 
Certiorari denied. Mr . Justice  Brennan  took no part 
in the consideration or decision of this petition. Patrick 
T. McGahn, Jr., for petitioner. Arthur J. Sills, Attorney 
General of New Jersey, Joseph A. Hoffman, First Assist-
ant Attorney General, and William J. Brennan III, 
Assistant Attorney General, for respondent. Reported 
below: 51 N. J. 563, 242 A. 2d 371.

No. 416. Epling  v. Ohio  State  Bar  Assn . Sup. Ct. 
Ohio. Certiorari denied. George E. Tyack for peti-
tioner. Samuel T. Gaines for respondent. Reported 
below: 15 Ohio St. 2d 23, 238 N. E. 2d 558.

No. 419. Hart  v . Ohio  State  Bar  Assn . Sup. Ct. 
Ohio. Certiorari denied. George E. Tyack for peti-
tioner. Samuel T. Gaines and James F. Shumaker for 
respondent. Reported below: 15 Ohio St. 2d 97, 238 
N. E. 2d 560.

No. 420. Loraine  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Russell E. Parsons for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Robert G. Maysack for 
the United States. Reported below: 396 F. 2d 335.

No. 421. Wangrow  et  al . v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 399 F. 2d 
106.
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November 12, 1968. 393 U. S.

No. 422. Cochran  v . Morris  et  al ., Executor s  and  
Trustees , et  al . Sup. Ct. Pa. Certiorari denied. 
John A. Eichman 3d for petitioner. Joseph Neff Ewing 
and Thomas S. Weary for respondents Bryn Mawr Hos-
pital et al.; and William C. Sennett, Attorney General of 
Pennsylvania, pro se, and Charles A. Woods, Jr., Deputy 
Attorney General, and Edward Friedman, Counsel Gen-
eral, for respondent Sennett. Reported below: 430 Pa. 
318, 241 A. 2d 534.

No. 424. Dresser  Industri es , Inc . v . Herae us  
Engelhard  Vacuum , Inc . C. A. 3d Cir. Certiorari 
denied. Jerome Gilson for petitioner. Ralph D. Dink- 
lage for respondent. Reported below: 395 F. 2d 457.

No. 425. Monroe  Auto  Equip ment  Co . v . National  
Labor  Relati ons  Board . C. A. 5th Cir. Certiorari 
denied. J. Max Harding for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent. Reported below: 392 
F. 2d 559.

No. 427. Owen s  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied. Robert S. Rizley for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Robert G. May sack for 
the United States. Reported below: 396 F. 2d 540.

No. 428. Langemyr , dba  Tom  Carpentry  Construc -
tio n  Co . v. Campbell  et  al . Ct. App. N. Y. Certiorari 
denied. Gerard E. Molony for petitioner. Robert Silagi 
for respondents. Reported below: 21 N. Y. 2d 796, 235 
N. E. 2d 770.

No. 433. Buxbom  v . Calif ornia . App. Dept., Super. 
Ct. Cal., County of Riverside. Certiorari denied. 
Stanley Fleishman and Sam Rosenwein for petitioner.



935ORDERS.

393 U. S. November 12, 1968.

No. 429. Cappab ianca  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Ira B. Grudberg for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Jerome M. Feit, and Kirby W. Patterson for the 
United States. Reported below: 398 F. 2d 356.

No. 434. Departme nt  of  Fores ts  and  Parks  et  al . 
v. George ’s Creek  Coal  & Land  Co . Ct. App. Md. 
Certiorari denied. Francis B. Burch, Attorney General 
of Maryland, and Richard C. Rice, Special Assistant 
Attorney General, for petitioners. William C. Walsh for 
respondent. Reported below: 250 Md. 125, 242 A. 2d 
165.

No. 435. Genera l  Electric  Credit  Corp . v . Noble tt . 
C. A. 10th Cir. Certiorari denied. James D. Fellers 
for petitioner. Reported below: 400 F. 2d 442.

No. 437. Barenfanger , dba  Bare nfa nger  Construc -
tion  Co. v. Louis. Sup. Ct. Ill. Certiorari denied. 
John Page Wham for petitioner. Irving M. Greenfield 
for respondent. Reported below: 39 Ill. 2d 445, 236 
N. E. 2d 724.

No. 440. Georgia  Highway  Express , Inc . v . Na -
tional  Labor  Relati ons  Board . C. A. D. C. Cir. Cer-
tiorari denied. Alexander E. Wilson, Jr., and Donald G. 
Mayhall for petitioner. Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, Norton J. Come, 
and Elliott Moore for respondent. Reported below: 131 
U. S. App. D. C. 195, 403 F. 2d 921.

No. 442. Swof for d  et  al ., dba  Pathfi nder  Co . v . 
B & W, Inc . C. A. 5th Cir. Certiorari denied. Jack 
W. Hayden for petitioners. Tom Arnold for respondent. 
Reported below: 395 F. 2d 362.
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November 12, 1968. 393 U. S.

No. 444. Baggett  Transportati on  Co . v . Hughes  
Transportati on , Inc ., et  al . C. A. 8th Cir. Certiorari 
denied. William G. Somerville, Jr., for petitioner. 
Albert Thomson and Frank B. Hand for Hughes Trans-
portation, Inc., and Bernard A. Gould, Robert W. Gin- 
nane, and Fritz R. Kahn for Interstate Commerce 
Commission, respondents. Reported below: 393 F. 2d 
710.

No. 445. Robert s et  al . v . Commi ssi oner  of  In -
ternal  Revenue . C. A. 4th Cir. Certiorari denied. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, and Crombie J. D. Garrett for respondent. 
Reported below: 398 F. 2d 340.

No. 447. Mustell  v . Rose  et  al . Sup. Ct. Ala. 
Certiorari denied. Robert C. Barnett for petitioner. 
Andrew J. Thomas for respondents. Reported below: 
282 Ala. 358, 211 So. 2d 489.

No. 448. Laris  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Jack Wasserman for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 397 F. 2d 286.

No. 449. Brake  v . Shoem aker  et  al . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Robert M. Brake, 
petitioner, pro se. William C. Steel for respondents. 
Reported below: 208 So. 2d 107.

No. 450. Hamilton  Memori al  Gardens , Inc . v . 
Commis si oner  of  Internal  Revenue . C. A. 6th Cir. 
Certiorari denied. Jacquin D. Bierman for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, Louis M. Kauder, and Jonathan S. Cohen for 
respondent. Reported below: 394 F. 2d 905.
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No. 452. Newl and  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Palmer K. Ward for petitioner. John J. 
Dillon, Attorney General of Indiana, and John F. Davis, 
Deputy Attorney General, for respondent. Reported 
below:---- Ind.----- , 236 N. E. 2d 45.

No. 454. Eaton  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Julius Lucius Echeles for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Edward Fenig 
for the United States. Reported below: 398 F. 2d 485.

No. 456. Cumberland  Farms , Inc . v . National  
Labor  Relations  Board . C. A. 1st Cir. Certiorari 
denied. James L. Taft, Jr., for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Leonard M. Wagman for respond-
ent. Reported below: 396 F. 2d 866.

No. 458. Teller  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Anna L. Lavin and Edward J. Cali-
ban, Jr., for petitioner. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Edward Fenig for the United States. Reported below: 
397 F. 2d 494.

No. 459. Coastw ise  Packet  Co ., Inc . v . Unite d  
States . C. A. 1st Cir. Certiorari denied. John M. 
Hall for petitioner. Solicitor General Griswold, Assistant 
Attorney General Weisl, Morton Hollander, and Robert 
V. Zener for the United States. Reported below: 398 
F. 2d 77.

No. 466. Gyuro  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. W. Paul Flynn for petitioner. Re-
ported below: 156 Conn. 391, 242 A. 2d 734.



938 OCTOBER TERM, 1968.

November 12, 1968. 393 U. S.

No. 460. Turpi n v . New  York . Ct. App. N. Y. 
Certiorari denied. William Sonenshine for petitioner.

No. 464. Courtesy  Chevrolet , Inc . v . Tenness ee  
Walki ng  Horse  Breeders ’ & Exhibi tors ’ Assoc iation  
of  America . C. A. 9th Cir. Certiorari denied. John 
H. Finger for petitioner. John J. Hooker for respond-
ent. Reported below: 393 F. 2d 75.

No. 465. Faucette , Truste e  in  Bankrupt cy  v . Van  
Dolson . C. A. 4th Cir. Certiorari denied. Philip Wit-
tenberg for petitioner. M. M. Weinberg, Jr., for 
respondent. Reported below: 397 F. 2d 287.

No. 467. Juaire  v . Walte r  Marshak , Inc . C. A. 
2d Cir. Certiorari denied. Albert Averbach and Pierre 
Lorsy for petitioner. 0. John Rogge for respondent. 
Reported below: 395 F. 2d 373.

No. 468. Gypsum  Transp ortati on , Ltd . v . Board  of  
Comm is si oners  of  Port  of  New  Orleans . Ct. App. 
La., 4th Cir. Certiorari denied. Paul A. Nalty and 
Leon Sarpy for petitioner. Reported below: 209 So. 2d 
296.

No. 469. Parker  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 470. Janel  Sales  Corp , et  al . v . Lanvin  Par - 
fums , Inc ., now  Lanvin -Charles  of  the  Ritz , Inc . 
C. A. 2d Cir. Certiorari denied. Morris Siegel for peti-
tioners. Macdonald Flinn for respondent. Reported 
below: 396 F. 2d 398.

No. 576. Huckaby  v . United  States . C. A. 6th Cir. 
Certiorari denied. James Easly for petitioner. Solic-
itor General Griswold for the United States. Reported 
below: 400 F. 2d 576.
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No. 578. Wyman -Gordon  Co . v . National  Labor  
Rela tio ns  Board . C. A. 1st Cir. Certiorari denied. 
Quentin O. Young for petitioner. Solicitor General 
Griswold and Arnold Ordman for respondent. Reported 
below: 397 F. 2d 394.

No. 205. Murchis on  & Co. et  al . v . Glo  Co . C. A. 
3d Cir. Certiorari denied. Mr . Justi ce  Fortas  took 
no part in the consideration or decision of this petition. 
Robert H. Richards, Jr., and E. Norman Veasey for 
petitioner Sunray DX Oil Co. William D. Bailey, Jr., 
for respondent. Reported below: 397 F. 2d 928.

No. 423. Baratta  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Mr . Just ice  Douglas  is of the opin-
ion that certiorari should be granted. Abraham Glasser 
and Herman Edelman for petitioner. Solicitor General 
Griswold, Assistant Attorney General Vinson, and Bea-
trice Rosenberg for the United States. Reported below: 
397 F. 2d 215.

No. 462. Smith  et  al . v . Kirby  et  al ., Guardia ns , 
et  al . C. A. 2d Cir. Certiorari denied. Mr . Justice  
Fortas  and Mr . Just ice  Marshall  took no part in the 
consideration or decision of this petition. Robert L. 
Bobrick for petitioners. John E. Tobin for Kirby et al., 
Samuel N. Greenspoon for Fitzsimmons, and Vincent R. 
FitzPatrick for Alleghany Corp., respondents. Reported 
below: 394 F. 2d 381.

No. 430. Lyons  v . Chicago  Park  Distr ict . Sup. 
Ct. Ill. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. Franklin 
C. Salisbury for petitioner. Thomas M. Thomas for 
respondent. Reported below: 39 Ill. 2d 584, 237 N. E. 
2d 519.
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November 12, 1968. 393 U. S.

No. 144. Port  of  New  York  Authorit y et  al . 
v. Wolin . C. A. 2d Cir. Motion of respondent to 
dispense with printing response granted. Certiorari 
denied. Sidney Goldstein for petitioners. Reported 
below: 392 F. 2d 83.

No. 455. Caperc i et  al . v . Hunto on  et  al . C. A. 
1st Cir. Certiorari denied. Mr . Justice  Black  is of 
the opinion that certiorari should be granted. Arthur V. 
Getchell for petitioners. Paul T. Smith for respondents. 
Reported below: 397 F. 2d 799.

No. 509. Sobell  v. Attor ney  Gene ral  of  the  
Unite d  States  et  al . C. A. 3d Cir. Certiorari denied. 
Mr . Justice  Douglas , Mr . Justice  Harlan , and Mr . 
Just ice  Brennan  are of the opinion that certiorari 
should be granted. The renewed application for release 
presented to Mr . Justi ce  Brennan , and by him referred 
to the Court, denied. Mr . Justice  Douglas  would grant 
bail for the reason that petitioner arguably has never 
received credit for the entire time he has served in prison. 
Mr . Justi ce  White  took no part in the consideration 
or decision of this petition and application. Thomas I. 
Emerson, David Rein, Morey M. Myers, and Joseph 
Forer for petitioner. Solicitor General Griswold, As-
sistant Attorney General Yeagley, and Kevin T. Maroney 
for respondents. Reported below: 400 F. 2d 986.

No. 120, Mise. Poe  v . Fitzha rris , Prison  Superi n -
tendent . C. A. 9th Cir. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, Albert W. Har-
ris, Jr., Assistant Attorney General, and Deraid E. 
Granberg, Deputy Attorney General, for respondent.

No. 138, Mise. Sapp  v . New  York . Ct. App. N. Y. 
Certiorari denied. Daniel J. Sullivan for respondent.
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No. 129, Mise. Howar d v . Califo rnia . Sup. Ct. 
Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, William E. James, Assistant At-
torney General, and Phillip G. Samovar, Deputy Attorney 
General, for respondent.

No. 235, Mise. Evans  v . Cupp , Warden . C. A. 9th 
Cir. Certiorari denied. Robert Y. Thornton, Attorney 
General of Oregon, and David H. Blunt, Assistant Attor-
ney General, for respondent.

No. 288, Mise. George  v . Califo rnia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, Albert W. Har-
ris, Jr., Assistant Attorney General, and Timothy A. 
Reardon, Deputy Attorney General, for respondent. 
Reported below: 259 Cal. App. 2d 424, 66 Cal. Rptr. 442.

No. 303, Mise. Graham  v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 391 F. 2d 
439.

No. 359, Mise. Harris  v . Arkans as . Sup. Ct. Ark. 
Certiorari denied. George Howard, Jr., for petitioner. 
Joe Purcell, Attorney General of Arkansas, and John 
Leslie Evitts, Chief Deputy Attorney General, for re-
spondent. Reported below: 244 Ark. 314, 425 S. W. 2d 
293.

No. 377, Mise. Smith  v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported 
below: 392 F. 2d 169.
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November 12, 1968. 393 U. S.

No. 391, Mise. Roman -Morales  v . Unite d  State s ; 
and

No. 497, Mise. Juarez -Flores  v . United  Stat es . 
C. A. 5th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Vinson, Beatrice 
Rosenberg, and Edward Fenig for the United States in 
both cases. Reported below: 394 F. 2d 161.

No. 399, Mise. White  v . Pennsylv ania . C. A. 
3d Cir. Certiorari denied. Robert W. Duggan for 
respondent.

No. 437, Mise. Lewis  v . Frye , Warden . Sup. Ct. 
Ill. Certiorari denied.

No. 438, Mise. Jackson  v . Illinois . Sup. Ct. Ill. 
Certiorari denied.

No. 440, Mise. Ford  v . Illi nois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Gerald W. Getty and James J. 
Doherty for petitioner. Reported below: 89 Ill. App. 
2d 69, 233 N. E. 2d 51.

No. 444, Mise. De Foe  v . Unite d  States ; and
No. 462, Mise. Morgan  v . Unit ed  States . C. A. 

6th Cir. Certiorari denied. Clyde P. West for peti-
tioner in No. 444, Mise. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States in both cases. Reported 
below: 394 F. 2d 973.

No. 467, Mise. Walker  v . United  States . C. A. 
4th Cir. Certiorari denied. Roland D. Hartshorn for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, and Beatrice Rosenberg for the 
United States. Reported below: 393 F. 2d 491.
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No. 482, Mise. Watts  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 498, Mise. Tepli tsky  v . Bureau  of  Compe nsa -
tion , United  States  Departme nt  of  Labor , et  al . 
C. A. 2d Cir. Certiorari denied. Solicitor General 
Griswold for respondents. Reported below: 398 F. 2d 
820.

No. 520, Mise. Valenz uela  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported be-
low: 259 Cal. App. 2d 826, 66 Cai. Rptr. 825, 67 Cal. 
Rptr. 691.

No. 546, Mise. Jemis on  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Bernard Cohen for petitioner. Re-
ported below: 14 Ohio St. 2d 47, 236 N. E. 2d 538.

No. 547, Mise. Carder  v . Warden , Maryland  Pen -
ite ntiary . Ct. Sp. App. Md. Certiorari denied. 
Reported below: 3 Md. App. 309, 239 A. 2d 143.

No. 567, Mise. Hughes  v . Unite d States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States.

No. 595, Mise. India  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied.

No. 598, Mise. Alobai di  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. William E. Gray for petitioner. 
Reported below: 433 S. W. 2d 440.

No. 624, Mise. Stuckey  v . Clark , Attorney  Gen -
eral , et  al . C. A. 3d Cir. Certiorari denied. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
and Beatrice Rosenberg for respondents.
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November 12, 1968. 393 U. S.

No. 611, Mise. Cottlo  v. Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 613, Mise. Thomas  v . Florida . Dist. Ct. App. 
Fla., 2d Dist. Certiorari denied. Reported below: 206 
So. 2d 475.

No. 614, Mise. Coonts  v . Florida . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied.

No. 617, Mise. Shannon  v . Crouse , Warden . C. A. 
10th Cir. Certiorari denied.

No. 622, Mise. Nash  v . California . Ct. App. Cal., 
3d App. Dist. Certiorari denied.

No. 635, Mise. Cantrell  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Reported below: 201 Kan. 182, 440 
P. 2d 580.

No. 636, Mise. Combs  v . Field , Men ’s Colony  
Superi ntendent . Sup. Ct. Cal. Certiorari denied.

No. 637, Mise. Marvel  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 653, Mise. Maste rson  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Beatrice 
Rosenberg for the United States.

No. 661, Mise. Kamsler  v . Stamo s , State ’s  Attorney  
for  Cook  County , et  al . C. A. 7th Cir. Certiorari 
denied.

No. 664, Mise. Hale  v . Gott en . C. A. 6th Cir. 
Certiorari denied. Charles M. Murphy, Jr., for peti-
tioner. Robert L. Green for respondent.
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No. 649, Mise. Coleman  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 666, Mise. Esparz a  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 671, Mise. Martinez  v . Idaho . Sup. Ct. Idaho. 
Certiorari denied. Allan G. Shepard, Attorney General 
of Idaho, and William D. Collins, Assistant Attorney 
General, for respondent. Reported below: 92 Idaho 183, 
439 P. 2d 691.

No. 677, Mise. Brins on  v . Comst ock , Conservation  
Cente r  Super intenden t . C. A. 9th Cir. Certiorari 
denied.

No. 681, Mise. Perez  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied. Robert N. McAllister, Jr., for 
respondent.

No. 687, Mise. Pollar d v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Beatrice 
Rosenberg for the United States.

No. 693, Mise. Turner  v . United  States  et  al . 
C. A. D. C. Cir. Certiorari denied. Solicitor General 
Griswold for the United States.

No. 696, Mise. Odes  v . Civil  Servic e Commis si on  
of  the  City  of  Chicago  et  al . Sup. Ct. Ill. Certio-
rari denied.

No. 698, Mise. Johnson  v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of L. A. Certiorari denied.
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November 12, 1968. 393 U.S.

No. 700, Mise. Sasso  v . United  States . C. A. 2d 
Cir. Certiorari denied. James W. Marshall for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Jerome M. Feit, and Kirby W. Patter-
son for the United States. Reported below: 398 F. 2d 
356.

No. 701, Mise. Morganti  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 22 N. Y. 2d 
679, 238 N. E. 2d 757.

No. 716, Mise. Ward  v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied.

No. 723, Mise. Poston  v . United  States  et  al . 
C. A. 9th Cir. Certiorari denied. Joseph A. Ryan for 
petitioner. Solicitor General Griswold for the United 
States. Reported below: 396 F. 2d 103.

No. 746, Mise. Prince  v . United  States . C. A. 2d 
Cir. Certiorari denied. Conrad J. Lynn for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below: 398 F. 2d 686.

No. 758, Mise. Quinones  v . New  York . Sup. Ct. 
N. Y., New York County. Certiorari denied. Frank S. 
Hogan and Sybil Landau for respondent.

No. 694, Mise. Fost er  v . Kropp , Warden . C. A. 6th 
Cir. Certiorari and other relief denied.

No. 695, Mise. Alliso n  v . Wain wri ght , Correc tions  
Director . Dist. Ct. App. Fla., 1st Dist. Certiorari 
and other relief denied.
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Rehearing Denied.
No. 37, Mise. Hanks  v . United  States , ante, p. 863;
No. 46, Mise. Handy  v . Patuxent  Institut ion  Di-

rector , ante, p. 865;
No. 54, Mise. Padgett  v . Wainwri ght , Corrections  

Directo r , ante, p. 865;
No. 137, Mise. Burns  v . Turner , Warden , ante, p. 

873;
No. 293, Mise. Copel and  v . Florida , ante, p. 884;
No. 322, Mise. Joerger  v . Wain wri ght , Correct ions  

Director , ante, p. 886;
No. 382, Mise. Morton  v . Kansa s , ante, p. 890; and
No. 419, Mise. Holsche r  v . Young , Warden , ante, 

p. 816. Petitions for rehearing denied.

November  18, 1968.

Dismissal Under Rule 60.
No. 193. International  Salt  Co . v . Ohio  Turnpi ke  

Commiss ion . C. A. 8th Cir. Petition for writ of cer-
tiorari dismissed pursuant to Rule 60 of the Rules of this 
Court. Robert D. Stiles for petitioner. James W. 
Shocknessy for respondent. Reported below: 392 F. 2d 
579. [For earlier order herein, see ante, p. 814.]

Miscellaneous Orders.
No.---- . Drent  et  al . v . Mc Kean  et  al . C. A. 5th

Cir. Application for stay presented to Mr . Justic e  
Douglas , and by him referred to the Court, denied. 
Bernard D. Fischman for applicants.

No. 823, Mise. Buchanan  v . Burke , Warden . Mo-
tion for leave to file petition for writ of habeas corpus 
denied.
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November 18, 1968. 393 U. S.

No. 156, Mise. Elle nboge n  v . Unite d  State s , ante, 
p. 918. Respondent requested to file a response to 
petition for rehearing within 30 days. Mr . Justice  
Marsh all  took no part in the consideration or decision 
of this matter.

No. 30. Kirkpat rick , Secre tary  of  State  of  Mis -
souri , et  al . v. Preis ler  et  al . ; and

No. 31. Heinkel  et  al . v . Preis ler  et  al . Appeals 
from D. C. W. D. Mo. [Probable jurisdiction noted, 390 
U. S. 939.] Motions of appellants for additional time 
for oral argument granted, and an additional 30 min-
utes, to be divided equally, allotted to counsel for appel-
lants. An additional 30 minutes allotted to counsel 
for appellees. Norman H. Anderson, Attorney General 
of Missouri, and Thomas J. Downey, First Assistant 
Attorney General, on the motion in No. 30, and John 
David Collins on the motion in No. 31.

No. 505, Mise. Brow n v . Beto , Correction s Di-
rector . Motion for leave to file petition for writ of 
habeas corpus denied. Crawford C. Martin, Attorney 
General of Texas, Nola White, First Assistant Attorney 
General, A. J. Carubbi, Jr., Executive Assistant Attorney 
General, and Robert C. Flowers and Lonny F. Zwiener, 
Assistant Attorneys General, in opposition.

Probable Jurisdiction Noted.
No. 492. Brandenburg  v . Ohio . Appeal from Sup. 

Ct. Ohio. Probable jurisdiction noted. The Attorney 
General of Ohio is invited to file a brief expressing the 
views of the State of Ohio. Allen Brown, Melvin L. 
Wulf, Eleanor Holmes Norton, and Bernard A. Berkman 
for appellant. Melvin G. Rueger and Leonard Kirschner 
for appellee.
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Certiorari Granted. (See also No. 323, ante, p. 166.)
No. 138. Powe ll  et  al . v . Mc Cormack , Speaker  of  

the  House  of  Repres entati ves , et  al . C. A. D. C. 
Cir. Certiorari granted. Arthur Kinoy, William M. 
Kunstler, Edward Bennett Williams, Robert L. Carter, 
Hubert T. Delany, Herbert O. Reid, Sr., Frank D. 
Reeves, and Henry R. Williams for petitioners. Bruce 
Bromley, John R. Hupper, Thomas D. Barr, Lloyd N. 
Cutler, John H. Pickering, Ijouis F. Oberdorjer, and 
Max 0. Truitt, Jr., for respondents. Reported below: 129 
U. S. App. D. C. 354, 395 F. 2d 577.

No. 473. Bingler , Dist rict  Direc tor  of  Internal  
Revenue  v . Johnso n  et  al . C. A. 3d Cir. Certiorari 
granted. Solicitor General Griswold, Assistant Attorney 
General Rogovin, Harris Weinstein, Jonathan S. Cohen, 
and Michael B. Arkin for petitioner. James C. Larrimer 
for respondents. Reported below: 396 F. 2d 258.

No. 477. United  States  v . Unite d  States  Coin  and  
Curr enc y  in  the  Amount  of  $8,674 (Angelini , claim -
ant ). C. A. 7th Cir. Certiorari granted. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg, and Jerome M. Feit for the United 
States. Anna R. Lavin for respondent. Reported be-
low: 393 F. 2d 499.

No. 231, Mise. Harrington  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Motion for leave to proceed in forma 
pauperis granted. Certiorari granted and case trans-
ferred to appellate docket. Thomas C. Lynch, Attorney 
General of California, William E. James, Assistant Attor-
ney General, and James H. Kline, Deputy Attorney Gen-
eral, for respondent. Reported below: 256 Cal. App. 2d 
209, 64 Cal. Rptr. 159.
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November 18, 1968. 393 U. S.

No. 480. Blasius  v . United  States . C. A. 2d Cir. 
Certiorari granted limited to Question 1 presented by the 
petition which reads as follows:

“Does an individual violate Section 33 of Title 35, 
United States Code, by representing that he is qualified 
to prepare applications for patent, when the individual 
is not registered with the Patent Office?

“(a) Did the Court of Appeals for the Second Circuit 
err in its opinion that the provisions of Section 33 of Title 
35, United States Code, are clear, and not ambiguous as 
determined by the United States Court of Appeals for the 
District of Columbia Circuit in Hull v. United States, 390 
F. 2d 462 (D. C. Cir. 1968), thus creating a conflict within 
the Circuits?

“(b) Does the word ‘qualified’ as used in Section 33 of 
Title 35, United States Code, mean skill or ‘know-how’ in 
performing the service or does it mean legal and actual 
authority from the Patent Office to perform a particular 
function?” Peyton Ford for petitioner. Solicitor Gen-
eral Griswold, Assistant Attorney General Vinson, Jerome 
M. Feit, and Sidney M. Glazer for the United States. 
Jacob Stein, Eugene L. Bernard, and Donald R. Dunner 
for the Bar Association of the District of Columbia, and 
Eben M. Graves, Frank L. Neuhauser, W. Brown Mor-
ton, Jr., and William H. Elliott, Jr., for the American 
Patent Law Association, as amici curiae. Reported 
below: 397 F. 2d 203.

No. 195, Mise. Jenkins  v . Delaw are . Sup. Ct. Del. 
Motion for leave to proceed in forma pauperis granted. 
Certiorari granted and case transferred to appellate 
docket. Henry N. Herndon, Jr., for petitioner. Jay H. 
Conner, Deputy Attorney General of Delaware, for 
respondent. Reported below: ----  Del. ---- , 240 A. 2d
146.



ORDERS. 951

393 U.S. November 18, 1968.

No. 227, Mise. Rodriq uez  v . United  Stat es . C. A. 
9th Cir. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to 
appellate docket. Solicitor General Griswold for the 
United States. Reported below: 387 F. 2d 117.

Certiorari Denied.
No. 237. Angele ri  v . New  Jersey . Sup. Ct. N. J. 

Certiorari denied. Michael A. Querques and Daniel E. 
Isles for petitioner. S. Philip Klein for respondent. 
Reported below: 51 N. J. 382, 241 A. 2d 3.

No. 250. Coyne  v . Wats on , Sherif f . C. A. 6th Cir. 
Certiorari denied. Richard J. Morr for petitioner.

No. 278. Lynn  et  al . v . Caraway  et  al . C. A. 5th 
Cir. Certiorari denied. W. Scott Wilkinson for peti-
tioners. Benjamin C. King for respondent Caraway, 
and Marion K. Smith for respondent Jones. Reported 
below: 379 F. 2d 943.

No. 471. Perfo -Log , Inc . v . Well  Surveys , Inc ., now  
Dress er  Systems , Inc ., et  al . C. A. 10th Cir. Cer-
tiorari denied. R. Welton Whann for petitioner. Rufus 
S. Day, Jr., for respondents. Reported below: 396 F. 2d 
15.

No. 475. Paul  v . Dade  County , Florida . Sup. Ct. 
Fla. Certiorari denied. D. P. S. Paul and P. D. Thom-
son for petitioner. William W. Gibbs for respondent. 
Reported below: 210 So. 2d 200.

No. 476. Shrout , dba  Shrout  Agency  v . Mc Don -
ald ’s Syste m , Inc ., et  al . Sup. Ct. Ill. Certiorari 
denied. Willard Lassers for petitioner. Jerome Gilson 
for respondents.
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No. 481. First  Camden  National  Bank  & Trust  
Co. v. Lapinsohn  et  ux . Super. Ct. Pa. Certiorari 
denied. John P. Hauch, Jr., for petitioner. Yale B. 
Bernstein for respondents. Reported below: 212 Pa. 
Super. 185, 240 A. 2d 90.

No. 482. Moretti  v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied. George R. Sommer for petitioner. 
Reported below: 52 N. J. 182, 244 A. 2d 499.

No. 484. Scroggin s  v . United  Stat es . Ct. Cl. Cer-
tiorari denied. Byron N. Scott for petitioner. Solicitor 
General Griswold for the United States. Reported 
below: 184 Ct. Cl. 530, 397 F. 2d 295.

No. 485. London  & Overs eas  Insurance  Co. et  al . 
v. Bunge  Corp , et  al . C. A. 2d Cir. Certiorari denied. 
William Warner, William Garth Symmers, and Fred-
erick Fish for petitioners. Philip C. Scott for Bunge 
Corp., and Peter H. Kaminer, Edwin J. Wesely, and 
Marie L. McCann for Banker, respondents. Reported 
below: 394 F. 2d 496.

No. 472. Garret t  et  al . v . United  States . C. A. 
5th Cir. Motion to dispense with printing petition 
granted. Certiorari denied. Emmett Colvin, Jr., and 
Joe H. Tonahill for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Beatrice 
Rosenberg for the United States. Reported below: 396 
F. 2d 489.

No. 486. Houston  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Solicitor General Griswold, Assistant 
Attorney General Vinson, Jerome M. Feit, and Marshall 
Tamor Golding for the United States. Reported below: 
397 F. 2d 261.
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No. 489. Van  Den  Wymelen berg , Execut or  v . 
Unite d States . C. A. 7th Cir. Certiorari denied. 
Roger C. Minahan for petitioner. Solicitor General 
Griswold, Assistant Attorney General Rogovin, and 
Jonathan S. Cohen for the United States. Reported 
below: 397 F. 2d 443.

No. 495. Fitzw ater  v . Califor nia . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Al Matthews for 
petitioner. Reported below: 260 Cal. App. 2d 478, 67 
Cal. Rptr. 190.

No. 497. Borden  Co. et  al . v . National  Dairy  
Products  Corp . C. A. 7th Cir. Certiorari denied. 
Stuart S. Ball for Borden Co., R. Howard Goldsmith for 
L. D. Schreiber & Co. et al., and Charles F. Meroni for 
Safeway Stores, Inc., et al., petitioners. John T. Chad- 
well for respondent. Reported below: 394 F. 2d 887.

No. 493. Woods  v . Oklahom a . Ct. Crim. App. 
Okla. Motion to dispense with printing petition granted. 
Certiorari denied. William L. Anderson for petitioner. 
Reported below: 440 P. 2d 994.

No. 491. Utility  Users  League  et  al . v . Federal  
Power  Comm is si on  et  al . C. A. 7th Cir. Motion to 
dispense with printing portions of appendix to petition 
granted. Certiorari denied. Harry R. Booth for peti-
tioners. Solicitor General Griswold, Richard A. Solo-
mon, Peter H. Schiff, Drexel D. Journey, and Israel 
Convisser for Federal Power Commission, and Charles A. 
Bane and James E. Knox, Jr., for Commonwealth Edison 
Co., respondents. Reported below: 394 F. 2d 16.

No. 566, Mise. Baker  v . Michigan . Sup. Ct. Mich. 
Certiorari denied.
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November 18, 1968. 393 U. S.

No. 498. Newark  Stere otyp ers ’ Union  No . 18 v. 
Newar k Morning  Ledger  Co . et  al . C. A. 3d Cir. 
Certiorari denied. Mr . Justi ce  Brennan  took no part 
in the consideration or decision of this petition. William 
R. Meagher and Thomas L. Morrissey for petitioner. 
Bernard G. Segal, Samuel D. Slade, and Donald A. Rob-
inson for respondents. Reported below: 397 F. 2d 594.

No. 314, Mise. Pruett  v . Missour i . Sup. Ct. Mo. 
Certiorari denied. Irl B. Baris for petitioner. Norman 
H. Anderson, Attorney General of Missouri, and Walter 
W. Nowotny, Jr., Assistant Attorney General, for re-
spondent. Reported below: 425 S. W. 2d 116.

No. 443, Mise. Phill ips  v . Washington . Sup. Ct. 
Wash. Certiorari denied. John A. Gose for petitioner. 
Reported below: 73 Wash. 2d 462, 438 P. 2d 876.

No. 475, Mise. Bens on  v . Ariz ona . Sup. Ct. Ariz. 
Certiorari denied. Gary K. Nelson, Attorney General 
of Arizona, and Thomas M. Tuggle, Assistant Attorney 
General, for respondent.

No. 581, Mise. Marsh  v . Illinoi s . Sup. Ct. Ill. 
Certiorari denied.

No. 585, Mise. Saldana  v . Beto , Correcti ons  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 394 F. 2d 827.

No. 586, Mise. Tynan  v . Eyman , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 397 F. 
2d 53.

No. 639, Mise. Fierro  v . Schneckloth , Conserva -
tio n  Cente r  Superi ntendent , et  al . C. A. 9th Cir. 
Certiorari denied.
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No. 592, Mise. Haines  et  al . v . Kingsley . C. A. 
10th Cir. Certiorari denied.

No. 602, Mise. Smith  v . Calif orni a . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 609, Mise. Nicho ls  v . Russ ell , Warden . C. A. 
6th Cir. Certiorari denied.

No. 628, Mise. Hill  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 429 S. W. 2d 481.

No. 632, Mise. Blanchey  v . Washingt on . Sup. Ct. 
Wash. Certiorari denied.

No. 638, Mise. Maxey  v . Krop p , Warden . C. A. 
6th Cir. Certiorari denied.

No. 646, Mise. Ponce , aka  Dominguez  v . Craven , 
Warden . C. A. 9th Cir. Certiorari denied.

No. 689, Mise. Valdivia  v . Calif orni a . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
259 Cal. App. 2d 593, 66 Cal. Rptr. 615.

No. 692, Mise. Creig hbau m v . Burke , Warde n . 
C. A. 7th Cir. Certiorari denied. Reported below: 398 
F. 2d 822.

No. 702, Mise. Frazier  v . California .
Cal., 2d App. Dist. Certiorari denied.

Ct. App.

No. 620, Mise. Levin e et  al . v . Lever  Brothe rs  
Co. et  al . C. A. 2d Cir. Certiorari denied. Mr . Justic e  
Fortas  took no part in the consideration or decision of 
this petition.

320-583 0 - 69 - 56
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November 18, 1968. 393 U. S.

No. 682, Mise. Mixon  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Mr . 
Justice  Marshall  took no part in the consideration or 
decision of this petition.

Rehearing Denied.
No. 196. De  Simon e  v . United  States , ante, p. 834;
No. 274. Moreali  v . Workme n ’s Compe nsat ion

Appeal s Board  of  Calif orni a  et  al ., ante, p. 841 ;
No. 341. Esta te  of  Freeland  et  al . v . Comm is -

sioner  of  Internal  Revenue , ante, p. 845;
No. 353. Ratcli ff  v . Bruce  et  al ., ante, p. 848;
No. 50, Mise. Daegele  v . Crouse , Warden , ante, 

p. 915;
No. 150, Mise. Rucker  v . City  of  Flint  et  al ., 

ante, p. 873;
No. 171, Mise. Lusk  v . Stric kland  et  al ., ante, 

p. 875;
No. 367, Mise. In  re  Kamsle r , ante, p. 816;
No. 396, Mise. Lewis  v . United  States , ante, p. 

891 ; and
No. 473, Mise. Lema nski  v . Lemans ki , ante, p. 20. 

Petitions for rehearing denied.

No. 946, October Term, 1967. Civil  Aeronaut ics  
Board  v . Pan  American  World  Airway s , Inc ., et  al ., 
391 U. S. 461. Petition for rehearing denied. Mr . Jus -
tice  Marsh all  took no part in the consideration or 
decision of this petition.

No. 132. Yuen  Kam  Chuen  et  al . v . Espe rdy , Dis -
tri ct  Director  of  Immigrat ion  and  Natura liza tio n  
Service , ante, p. 858. Petition for rehearing denied. 
Mr . Justice  Marshall  took no part in the consideration 
or decision of this petition.
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No. 800, October Term, 1967. World  Airways , Inc ., 
et  al . v. Pan  American  World  Airwa ys , Inc ., et  al .; 
and

No. 969, October Term, 1967. American  Society  of  
Travel  Agents , Inc . v . Pan  American  World  Air -
ways , Inc ., et  al ., 391 U. S. 461. Motion for leave to 
supplement petition for rehearing granted. Petition for 
rehearing denied. Mr . Justi ce  Marsh all  took no part 
in the consideration or decision of this motion and 
petition.

November  20, 1968.

Dismissals Under Rule 60.
No. 483. Vizcar ra -Delgad ill o v . Unite d States . 

C. A. 9th Cir. Petition for writ of certiorari dismissed 
pursuant to Rule 60 of the Rules of this Court. Milton 
T. Simmons and Donald L. Ungar for petitioner. Solic-
itor General Griswold for the United States. Reported 
below: 395 F. 2d 70.

No. 616. Stewart  et  al . v . Woodw ard . Sup. Ct. 
R. I. Petition for writ of certiorari dismissed pursuant 
to Rule 60 of the Rules of this Court. Richard P. 
McMahon and 8. Everett Wilkins for petitioners. Re-
ported below: ----R. I.----- , 243 A. 2d 917.

Novem ber  21, 1968.

Dismissal Under Rule 60.
No. 1065, Mise. Valenti  v . Lumbard , Chief  Judge , 

U. S. Dist rict  Court , et  al . Motion for leave to file 
petition for writ of mandamus dismissed pursuant to 
Rule 60 of the Rules of this Court. John Manning 
Regan on the motion. Louis J. Lejkowitz, Attorney 
General of New York, and Jean M. Coon, Assistant 
Attorney General, for respondents.
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November  25, 1968.

Miscellaneous Orders.
No.---- . Zaffa rano  v . Fitzpatr ick , Warden . C. A.

2d Cir. Application for bail presented to Mr . Just ice  
Harlan , and by him referred to the Court, denied. 
Irving Spieler for applicant.

No. 49. Zenith  Radio  Corp . v . Hazeltine  Rese arch , 
Inc ., et  al . C. A. 7th Cir. [Certiorari granted, 391 
U. S. 933.] The Solicitor General is invited to file a 
brief expressing the views of the United States.

No. 838, Mise. Farbenfabr iken  Bayer  A. G. v. 
United  Stat es . D. C. D. C.; and

No. 839, Mise. Farbenfabr iken  Bayer  A. G. v. 
Unite d  State s . C. A. D. C. Cir. Motions for leave 
to file petitions for writs of certiorari denied. Allen F. 
Maulsby, Arnold M. Lerman, Max O. Truitt, Jr., and 
Daniel K. Mayers on the motions in both cases.

No. 717, Mise. Cox v. Burke , Warden ; and
No. 869, Mise. Robins on  v . Peyton , Penite ntiary  

Superi ntende nt . Motions for leave to file petitions 
for writs of habeas corpus denied.

Certiorari Granted. (See also No. 134, ante, p. 215;
and No. 88, Mise., ante, p. 216.)

No. 252, Mise. Chimel  v . Califo rnia . Sup. Ct. 
Cal. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to 
appellate docket. Thomas C. Lynch, Attorney General 
of California, William E. James, Assistant Attorney Gen-
eral, and Ronald M. George, Deputy Attorney General, 
for respondent. Reported below: 68 Cal. 2d 436, 439 
P. 2d 333.
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No. 76. Cardinale  v . Louis iana . Sup. Ct. La. Cer-
tiorari granted. Nathan Greenberg for petitioner. Jack 
P. F. Gr emillion, Attorney General of Louisiana, Wil-
liam P. Schuler, Second Assistant Attorney General, 
Leander H. Perez, Jr., and Preston H. Hufft for respond-
ent. Reported below: 251 La. 827, 206 So. 2d 510.

No. 517. National  Board  of Young  Men ’s  
Christ ian  Ass ns . et  al . v . Unite d  State s . Ct. Cl. 
Certiorari granted. Ronald A. Jacks for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Martz, Roger P. Marquis, and S. Billingsley Hill for the 
United States. Reported below: 184 Ct. Cl. 427, 396 
F. 2d 467.

Certiorari Denied. (See also No. 499, ante, p. 214; and
No. 501, ante, p. 215.)

No. 505. Farbenfabriken  Bayer  A. G. v. United  
States . C. A. D. C. Cir. Certiorari denied. Allen F. 
Maulsby, Arnold M. Lerman, Max 0. Truitt, Jr., and 
Daniel K. Mayers for petitioner. Solicitor General Gris-
wold for the United States.

No. 443. Pennsylvania  Public  Utility  Commi s -
sion  v. Besseme r  & Lake  Erie  Railroad  Co . et  al . ; and

No. 638. Co -Ope rative  Legis lative  Committe e , 
Railroad  Broth erho ods  in  the  State  of  Pennsyl -
vania  v. Besseme r  & Lake  Erie  Railro ad  Co . et  al . 
Sup. Ct. Pa. Certiorari denied. William A. Goichman, 
Edward Munce, and Joseph C. Bruno for petitioner in 
No. 443, and G. P. MacDougall for petitioner in No. 638. 
R. N. Clattenburg, Donald A. Brinkworth, and Gordon E. 
Neuenschwander for respondents in both cases. Sheldon 
E. Bernstein for Railway Labor Executives’ Assn., as 
amicus curiae, in support of the petitions in both cases. 
Reported below: 430 Pa. 339, 243 A. 2d 358.
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November 25, 1968. 393 U.S.

No. 165. Calvary  Bible  Presb yteri an  Church  of  
Seattl e  et  al . v . Board  of  Regents  of  the  Univers ity  
of  Wash ingto n . Sup. Ct. Wash. Certiorari denied. 
William H. Botzer for petitioners. John J. O’Connell, 
Attorney General of Washington, and James B. Wilson, 
Assistant Attorney General, for respondent. Reported 
below: 72 Wash. 2d 912, 436 P. 2d 189.

No. 494. Elden  v . Addi son  Farme rs  Mutual  In -
surance  Co. App. Ct. Ill., 2d Dist. Certiorari denied. 
William Elden, petitioner, pro se. Reported below: 90 
Ill. App. 2d 417, 233 N. E. 2d 42.

No. 503. Kingto n  v . United  States . C. A. 6th Cir. 
Certiorari denied. John T. Gilbertson for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 396 F. 2d 9.

No. 506. New  York  Shippi ng  Assn ., Inc ., et  al . v . 
Dist rict  2, Marine  Engin eers  Benefic ial  Ass n . 
(AFL-CIO) et  al . Ct. App. N. Y. Certiorari denied. 
Alfred Giardino and E. Barrett Prettyman, Jr., for peti-
tioners. Howard Schulman for respondents. Reported 
below: 22 N. Y. 2d 809, 239 N. E. 2d 650.

No. 508. Qualls  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied. Frederick C. Kurth for petitioner. 
Frank J. Kelley, Attorney General of Michigan, Robert A. 
Derengoski, Solicitor General, and James J. Wood, 
Assistant Attorney General, for respondent.

No. 514. Finks  et  al . v . United  States . Ct. Cl. 
Certiorari denied. Walter E. Gillcrist and J. Gordon 
Forester, Jr., for petitioners. Solicitor General Griswold 
for the United States. Reported below: 184 Ct. Cl. 480, 
395 F. 2d 999.
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No. 513. Grey  et  al . v . First  National  Bank  in  
Dallas  et  al . C. A. 5th Cir. Certiorari denied. 
Gerald Meyer for petitioners. Henry C. Coke, Jr., 
John N. Jackson, J. Edwin Fleming, and Ernest E. 
Figari, Jr., for First National Bank in Dallas; E. Taylor 
Armstrong for First National Bank in Dallas as trustee 
of the Morgan trust; Royal H. Brin, Jr., for First National 
Bank in Dallas as trustee of the O’Connor trust; and 
Crawford C. Martin, pro se, and Marvin H. Sentell, 
Assistant Attorney General, for the Attorney General of 
Texas, respondents. Reported below: 393 F. 2d 371.

No. 516. Berbe rian  v . Pennsy lvani a . Sup. Ct. Pa. 
Certiorari denied. Bernard L. Segal for petitioner.

No. 518. Hogan  et  al . v . Ivor  B. Clark  Co., Inc . 
C. A. 2d Cir. Certiorari denied. William G. Grant for 
petitioners. Paul H. Tannenbaum for respondent.

No. 519. Hayutin  v . United  State s ; and
No. 567. Nash  v . Unite d Stat es . C. A. 2d Cir. 

Certiorari denied. Jesse Climenko and Milton S. Gould 
for petitioner in No. 519, and Jerome J. Londin for peti-
tioner in No. 567. Solicitor General Griswold, Assistant 
Attorney General Vinson, Jerome M. Feit, and Kirby W. 
Patterson for the United States in both cases. Reported 
below: 398 F. 2d 944.

No. 521. Dreyf us  v . Michael  Reese  Hospi tal  & 
Medical  Center . C. A. 7th Cir. Certiorari denied. 
R. Wicks Stephens II for petitioner. Frank D. Mayer 
for respondent. Reported below: 397 F. 2d 794.

No. 523. Illinois  v . Mille r . Sup. Ct. Ill. Cer-
tiorari denied. John J. Stamos for petitioner. Charles 
A. Bellows for respondent. Reported below: 40 Ill. 2d 
154, 238 N. E. 2d 407.
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November 25, 1968. 393 U. S.

No. 522. Crow der , trading  as  Harriman  Broadcast -
ing  Co. v. Federa l  Communications  Comm iss ion  et  al . 
C. A. D. C. Cir. Certiorari denied. Vincent A. Pepper 
for petitioner. Solicitor General Griswold and Henry 
Geller for Federal Communications Commission, and 
Arthur H. Schroeder and John B. Kenkel for Folkways 
Broadcasting Co., Inc., respondents. Reported below: 
130 U. S. App. D. C. 198, 399 F. 2d 569.

No. 524. Board  of  Trustees  of  Arkansas  A. & M. 
College  et  al . v . Davi s . C. A. 8th Cir. Certiorari 
denied. Joe Purcell, Attorney General of Arkansas, and 
Don Langston, Deputy Attorney General, for petitioners. 
Reported below: 396 F. 2d 730.

No. 529. Owen s  v . Traynor , Deputy  Commis sio ner , 
United  States  Depart ment  of  Labor , et  al . C. A. 4th 
Cir. Certiorari denied. Joseph F. Lentz, Jr., for peti-
tioner. Solicitor General Griswold for Traynor, and 
Jesse Slingluff for Bethlehem Steel Corp., respondents. 
Reported below: 396 F. 2d 783.

No. 530. Esta te  of  Varian  v . Commis sion er  of  
Internal  Revenue . C. A. 9th Cir. Certiorari denied. 
Paul E. Anderson, Valentine Brookes, and Richard M. 
Leonard for petitioner. Solicitor General Griswold, 
Assistant Attorney General Rogovin, Ijoring W. Post, 
and Jonathan S. Cohen for respondent. Reported below: 
396 F. 2d 753.

No. 532. Darlington -Hartsville  Coca -Cola  Bot -
tling  Co., Inc ., et  al . v . United  State s . C. A. 4th 
Cir. Certiorari denied. J. M. Walters and B. E. 
Geer, Jr., for petitioners. Solicitor General Griswold 
and Assistant Attorney General Rogovin for the United 
States. Reported below: 393 F. 2d 494.
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No. 426. Kell ey  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Edward Bennett Williams for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Marshall Tamor 
Golding for the United States. Reported below: 395 F. 
2d 727.

Mr . Chief  Justi ce  Warren , dissenting.
The Court, by denying certiorari in this case, has ig-

nored the interrelationship between its recent decision in 
Marchetti v. United States, 390 U. S. 39 (1968), and the 
well-established rule that the Government cannot com-
ment upon the accused’s decision to stand mute. See 
Wilson v. United States, 149 U. S. 60 (1893). Although 
I was the lone dissenter in Marchetti, see 390 U. S., at 
77-84, I am puzzled by the Court’s failure to apply the 
principles it so recently advocated.

Petitioner stands convicted of four related violations 
of the statutes governing those engaged in the business 
of accepting wagers: use of interstate facilities for trans-
mitting wagering information in violation of 18 U. S. C. 
§ 1084; use of interstate facilities with intent to carry on 
an unlawful gambling activity in violation of 18 U. S. C. 
§ 1952; failing to pay the special tax imposed upon 
gamblers by 26 U. S. C. § 4401; and failing to register as 
a gambler as required by 26 U. S. C. §§ 4411-4412.1 The 
Court of Appeals, on the authority of Marchetti, reversed 
his convictions on the tax and registration counts but 
affirmed his convictions imposed upon the other two 
counts. United States v. Kelley, 395 F. 2d 727 (C. A. 
2d Cir. 1968).

In Marchetti the Court held that, given the widespread 
prohibition of gambling activities by both the state and 
federal sovereigns, the registration and taxation provi-
sions of §§ 4401 and 4411-4412 compelled a gambler to

1 Petitioner received the maximum sentence on each count, the 
sentences to run consecutively.
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admit that he was engaging in or planned to engage in 
unlawful activities. Specific reference was made to the 
criminal sanctions imposed by both § 1084 and § 1952, 
the two sections which form the basis of petitioner’s out-
standing convictions. See 390 U. S., at 44. According 
to the Marchetti majority, the Government had in 
essence said to the accused gambler: either register and 
pay the tax, thereby exposing your activities, or be 
prosecuted for failing to incriminate yourself.

I find this rationale equally applicable to this case. 
The Government in the first two counts indicted peti-
tioner for interstate gambling, yet at the same time in 
the last two accused him of failing to incriminate him-
self on the first two counts. Had government counsel 
introduced evidence that petitioner, when asked if he 
was a gambler, refused to reply and then argued to the 
jury that petitioner’s silence indicated guilt, I have no 
doubt that a reversal would be mandated. See Miranda 
v. Arizona, 384 U. S. 436, 444, 468, n. 37 (1966).2 I have 
difficulty understanding why this same principle is not 
involved where the Government joins the tax and regis-
tration offenses with the substantive gambling offenses, 
for evidence introduced under counts three and four is a 
formal government comment on petitioner’s failure to 
confess to an essential element3 of counts one and 
two.4

2 Petitioner’s trial began in August 1966 and was thus after 
the applicable date of Miranda. See Johnson v. New Jersey, 384 
U. S. 719 (1966).

3 The essential element is that the accused be a professional 
gambler. Section 1084 applies to individuals “engaged in the busi-
ness of betting or wagering”; § 1952 refers to the use of interstate 
facilities to carry on “any business enterprise involving gambling”; 
and §§ 4411 and 4412 impose a tax and registration requirement 
upon those “engaged in the business of accepting wagers” as defined 
in § 4401.

4 The Court of Appeals intimated that petitioner did not properly 
preserve his present claim as he failed to move to sever the gambling
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The joinder of the tax and registration counts with 
the interstate gambling charges also had the result of 
strengthening a relatively weak case on the gambling 
charges by combining those charges with a strong case 
on failure to register and pay the tax. The Govern-
ment’s proof disclosed that petitioner, a professional 
bookmaker, instructed his clients to call a number at a 
New York City hotel and ask for a fictitious name. The 
hotel operator would inform the prospective bettor that 
his party was not in; the bettor would thereupon give 
the operator a code name previously agreed upon be-
tween the bettor and petitioner. Thereafter, petitioner 
would call the bettor from his home in Brooklyn and 
consummate the wager.* 5

To prove its charges on the third and fourth counts 
the Government was required to show only that peti-
tioner received wagers and had neither registered nor met 
his tax liability. The indictment on the first and second 
counts was based upon telephone calls made by bettors 
to the New York City number from outside New York 
State. The Government’s theory of prosecution was 
that petitioner caused the out-of-state bettors to use

counts from the registration and tax counts. 395 F. 2d, at 729. 
However, prior to trial petitioner moved to dismiss the indictment 
on the theory that he could not be constitutionally convicted for 
violations of §§ 4401 and 4411-4412 on grounds subsequently adopted 
in Marchetti; petitioner added that combining charges of failing 
to register and pay the tax with the substantive gambling charges 
constituted a comment upon his failure to incriminate himself and 
therefore asked that the entire indictment be dismissed. On the 
day of trial this request was renewed. Certainly, these steps were 
adequate to preserve petitioner’s claim.

5 The Government chose to place venue in the Southern District 
of New York, the situs of the bettors’ telephone calls, rather than 
in the Eastern District, the district from which the return calls were 
made. See United States v. Synodinos, 218 F. Supp. 479 (D. C. 
Utah 1963); 18 U. S. C. § 3237.
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telephone facilities to place their wagers. See 18 U. S. C. 
§2(b). The Government thus had to convince the 
jury that petitioner was the causative factor prompting 
the calls,6 proof not required for the third and fourth 
counts. Petitioner placed his defense upon the argu-
ment that it was unlikely that he, a lowly bookie, caused 
his customers, men of substantial means, to make the 
telephone calls. It is at least arguable that the jury, faced 
with overwhelming evidence of petitioner’s guilt of the 
registration and tax charges, allowed this fact to influence 
their deliberations concerning the interstate gambling 
offenses. Furthermore, this risk was compounded by 
the fact that the trial judge told the jury that, although 
petitioner was charged with four distinct offenses, these 
offenses were “interrelated violations of Federal law.” 
Simply, the Government was able to show via a prose-
cution for offenses which this Court has held constitu-
tionally invalid that petitioner had violated the law ; this 
demonstration may well have induced the jury to con-
clude that petitioner was guilty of the other charges as 
well. Cf. Michelson v. United States, 335 U. S. 469 
(1948).

Furthermore, the joinder of these four charges can be 
viewed as a classic example of the improper use of “other- 
crimes” evidence.7 I have in mind the following situa-

6 The trial judge charged : “Thus the government has attempted 
to show that the defendant devised a method whereby he caused 
these individuals to phone the Eldorado number, ask for Mr. Mellon, 
which the government contends was the name the defendant supplied 
to them and which was the trigger for his return call to them with 
the specific wagering information or to accept the particular bet, 
and when we say the defendant caused the telephone to be used 
we do not mean that he coerced the bettors.”

7 Typically, other-crimes evidence is introduced to establish intent, 
design, and system on the part of the accused where the other crimes 
are similar to the crimes for which he is charged. See Lisenba v. 
California, 314 U. S. 219, 227 (1941).
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tion. An individual presently charged with interstate 
gambling has previously suffered a conviction prior to 
the Court’s decision in Marchetti for failure to register 
and pay the tax. Would the Government be able to 
introduce this previous conviction in the accused’s post- 
Marchetti trial although the Court has determined that 
the statutory scheme under which this conviction was 
procured is unconstitutional? It appears that by joining 
the gambling offenses with the registration and tax 
offenses the Government has been able to utilize just 
such a procedure.

I would grant certiorari to resolve these issues.

No. 527. Curry  et  ux . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Nicholas J. Capuano for peti-
tioners. Solicitor General Griswold and Assistant Attor-
ney General Rogovin for the United States. Reported 
below: 396 F. 2d 630.

No. 623. Califo rnia  v . Superior  Court  of  Cali -
fornia , County  of  San  Diego  (Copeland  et  al ., real  
parties  in  inte res t ). Ct. App. Cal., 4th App. Dist. 
Certiorari denied. Samuel N. Hecsh for respondents 
Copeland et al. Reported below: 262 Cal. App. 2d 283, 
68 Cal. Rptr. 629.

No. 502. Morris on  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Mr . Justic e  Marshall  took no part 
in the consideration or decision of this petition. William 
S. Thompson for petitioner. Solicitor General Griswold 
for the United States.

No. 483, Mise. Dent ine  v . New  York . Ct. App. 
N. Y. Certiorari denied. Saverio A. Muschio and 
Paul A. Victor for petitioner. Daniel J. Sullivan for 
respondent.
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No. 510. Sgarlato  v . Klein . Ct. App. N. Y. Cer-
tiorari denied. Mr . Justice  Black  and Mr . Just ice  
Douglas  are of the opinion that certiorari should be 
granted. Morton Liftin for petitioner. Solomon A. 
Klein, respondent, pro se.

No. 515. Kaye  v . Co -ordinating  Committee  on  
Disc ipli ne  of  the  Ass ociati on  of  the  Bar  of  the  
City  of  New  York  et  al . Ct. App. N. Y. Certiorari 
denied. Mr . Justice  Black  and Mr . Justice  Dougla s  
are of the opinion that certiorari should be granted. 
Morton Liftin for petitioner. Angelo T. Cometa for 
respondents.

No. 511. Simons  et  al . v . Vinson  et  al . C. A. 5th 
Cir. Certiorari and other relief denied. Robert M. 
Helton and Frank Gibson for petitioners. James R. Ryan 
for Vinson et al., and Solicitor General Griswold, Assist-
ant Attorney General Martz, Roger P. Marquis, and 
Raymond N. Zagone for Department of the Interior 
et al., respondents. Reported below: 394 F. 2d 732.

No. 412, Mise. Cabre ra  v . Vermont . Sup. Ct. Vt. 
Certiorari denied. Reported below: 127 Vt. 193, 243 A. 
2d 784.

No. 542, Mise. In  re  Russ o . C. A. 1st Cir. Cer-
tiorari denied. Solicitor General Griswold for the United 
States in opposition.

No. 561, Mise. Bundy  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, Beatrice 
Rosenberg, and Robert G. Maysack for the United States.

No. 577, Mise. Wallace  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.
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No. 580, Mise. Dism uke  v . Nels on , Warden . C. A. 
9th Cir. Certiorari denied.

No. 587, Mise. Wadswort h  v . Kentucky . Ct. App. 
Ky. Certiorari denied.

No. 599, Mise. Olvera  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 260 
Cal. App. 2d 143, 67 Cal. Rptr. 45.

No. 604, Mise. Bell  v . Alabama . C. A. 5th Cir. 
Certiorari denied. Reported below: 391 F. 2d 286.

No. 616, Mise. Schlet te  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 644, Mise. Gonzalez  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 647, Mise. Lockhar t  v . Hendri ck , County  
Prison s Superi ntendent , et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 654, Mise. Hilberry  v . Maroney , Penitentiary  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 660, Mise. Garvie  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 669, Mise. Caldwell  v . Coiner , Warden . C. A. 
4th Cir. Certiorari denied.

No. 674, Mise. Piche  v . Rhay , Penitent iary  Super -
inten dent . Sup. Ct. Wash. Certiorari denied.

No. 706, Mise. Mercer  v . Spe cte r  et  al . C. A. 3d 
Cir. Certiorari denied.
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No. 601, Mise. Brewer  v . Washingt on . Sup. Ct. 
Wash. Certiorari denied. Reported below: 73 Wash. 
2d 58, 436 P. 2d 473.

No. 676, Mise. Hilli ard  v . Harris , Chief  Judge , 
U. S. Distri ct  Court , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 707, Mise. Darli ng  v . Mancusi , Warden . C. A. 
2d Cir. Certiorari denied.

No. 708, Mise. Cantrell  v . Unite d  Stat es . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 714, Mise. Groves  v . Schult z , Sherif f , et  al .
C. A. 3d Cir. Certiorari denied.

No. 731, Mise. Conover  v . TV Station  WPTZ, 
Channel  5, a Rollins  Station , Plattsburgh . Ct. 
App. N. Y. Certiorari denied.

No. 737, Mise. Aguia r  v . California . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Reported below: 257 
Cal. App. 2d 597, 65 Cal. Rptr. 171.

No. 739, Mise. Wels h  v . Nelson , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 756, Mise. Watso n v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 768, Mise. Miller  v . California . C. A. 9th 
Cir. Certiorari denied.

No. 775, Mise. Madison  v . Brown . C. A. 4th Cir. 
Certiorari denied.
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No. 380, Mise. Starrett  v . Bruce , dba  Bruce  Truck -
ing  Co. C. A. 10th Cir. Certiorari denied. Mr . Justic e  
Douglas  is of the opinion that certiorari should be 
granted. Raymond C. Jopling, Jr., for respondent. 
Reported below: 391 F. 2d 320.

No. 631, Mise. Laws  et  al . v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied. Mr . Justi ce  Brennan  took 
no part in the consideration or decision of this petition. 
Charles L. Bertini for Laws and Gerald E. Monaghan 
for Washington, petitioners. Guy W. Calissi for respond-
ent. Reported below: 50 N. J. 159, 233 A. 2d 633; 
51 N. J. 494, 242 A. 2d 333.

Rehearing Denied.
No. 1511, Mise., October Term, 1967. Copel and  v . 

First  Federal  Savings  & Loan  Associ ation  of  Lake  
Count y  et  al ., 391 U. S. 955; and

No. 527, Mise. Hohen see  et  al . v . Minear , ante, 
p. 894. Motions for leave to file petitions for rehearing 
denied.

No. 242. Rosso et  ux . v . Puerto  Rico , ante, p. 14. 
Petition for rehearing denied. Mr . Justice  Fortas  took 
no part in the consideration or decision of this petition.

No. 50. Hanover  Insuranc e Co . of  New  York  v . 
Victor , ante, p. 7;

No. 154. Fort  Howard  Paper  Co . v . Kimberl y - 
Clark  Corp ., ante, p. 831;

No. 159. Biddle , Admi nis trat rix  v . Bows er  et  al ., 
ante, p. 10;

No. 270. Penjas ka  et  al . v . Goodbody  & Co., ante, 
p. 16; and

No. 281. Kenner  et  al . v . Commi ssione r  of  Inter -
nal  Revenue , ante, p. 841. Petitions for rehearing 
denied.

320-583 0 - 69 - 57
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No. 319. Rao  v . United  States , ante, p. 845;
No. 321. Hart  v . Hedrick , Trustee  in  Bankrupt cy , 

ante, p. 846;
No. 334. Mizner  v . Mizner , ante, p. 847;
No. 343. Unite d  States  v . An  Arti cle  of  Drug  . . .

Bacto -Unidisk  . . . , ante, p. 911 ;
No. 359. Graham  v . Greene , Judge , et  al ., ante, 

p. 848;
No. 126, Mise. Varone  v . Varone , ante, p. 872;
No. 172, Mise. Burns  v . Unite d  Stat es , ante, p. 875;
No. 405, Mise. Ford  v . United  State s , ante, p. 927; 

and
No. 424, Mise. Stei nhardt  v . Florida , ante, p. 916. 

Petitions for rehearing denied.

December  9, 1968.

Miscellaneous Orders.
No. ---- . Granello , aka  Burns  v . Unite d  States .

C. A. 2d Cir. Application for bail presented to Mr . Jus -
tice  Harlan , and by him referred to the Court, denied. 
Mr . Justic e  Brennan  and Mr . Justice  Marshal l  took 
no part in the consideration or decision of this applica-
tion. Irving Anolik for applicant. Solicitor General 
Griswold for the United States in opposition.

No. ---- . Thomas  v . Crevas se , Sherif f . C. A. 5th
Cir. Application for bail presented to Mr . Justic e  
Black , and by him referred to the Court, denied. Rob-
ert G. Petree for applicant. Earl Faircloth, Attorney 
General of Florida, and Raymond L. Marky, Assistant 
Attorney General, in opposition.

No.---- . Hairs ton  v . Illi nois . Sup. Ct. Ill. Appli-
cation for bail presented to Mr . Justic e Dougla s , and 
by him referred to the Court, denied. Marshall Patner 
for applicant.
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No. ---- . Frazie r  v . United  States . C. A. 4th Cir.
Application for bail presented tn Mr . Justic e Black , 
and by him referred to the Court, denied.

No.---- . Bloss  v. Michig an . Sup. Ct. Mich. Ap-
plication for stay and bail presented to Mr . Justic e  
Stew art , and by him referred to the Court, denied. 
Stanley Fleishman and Sam Rosenwein for applicant.

No. 40. Johnso n v . Avery , Correcti on  Commi s -
si oner , et  al . [Certiorari granted, 390 U. S. 943.] 
Motions of Harry D. Smith and Calvin C. Shobe for 
leave to file briefs, as amici curiae, denied.

No. 366. United  States  v . Covin gton . [Probable 
jurisdiction noted, ante, p. 910.] Motion of appellee for 
leave to proceed further herein in forma pauperis granted. 
Motion for appointment of counsel granted. It is 
ordered that William J. Davis, Esquire, of Columbus, 
Ohio, be, and he is hereby, appointed to serve as counsel 
for appellee in this case.

No. 413. North  Carolin a  et  al . v . Pearce . [Cer-
tiorari granted, ante, p. 922.] Motion of respondent for 
appointment of counsel granted. It is ordered that 
Larry B. Sitton, Esquire, of Greensboro, North Carolina, 
be, and he is hereby, appointed to serve as counsel for 
respondent in this case.

No. 65. Leary  v . United  States . [Certiorari 
granted, 392 U. S. 903.] Motion of National Student 
Assn, for leave to file a brief, as amicus curiae, granted. 
Joseph S. Oteri on the motion.

No. 794, Mise. Alexa nder  v . Kaess , U. S. Dist ric t  
Judge . Motion for leave to file petition for writ of 
mandamus denied. Solicitor General Griswold for re-
spondent in opposition.



974 OCTOBER TERM, 1968.

December 9, 1968. 393 U. S.

No. ---- . Schnitzler  v . Folle tte , Warden . C. A.
2d Cir. Application for bail presented to Mr . Justi ce  
Dougla s , and by him referred to the Court, denied.

No. 703, Mise. Park  v . Nelson , Warden , et  al . 
Motion for leave to file petition for writ of habeas corpus 
and other relief denied.

No. 749. Rodriquez  v . Unite d  Stat es . [Certiorari 
granted, ante, p. 951.] Motion of petitioner for appoint-
ment of counsel granted. It is ordered that William R. 
Wallace, Esquire, of San Francisco, California, a member 
of the Bar of this Court, be, and he is hereby, appointed 
to serve as counsel for petitioner in this case.

No. 780, Mise. Harp er  v . Crave n , Warden , et  al .;
No. 886, Mise. Stout  v . Michigan ;
No. 913, Mise. Turner  v . Sheehy , Reformatory  

Superi ntendent , et  al .; and
No. 963, Mise. Shipp  v . Craven , Warden . Motions 

for leave to file petitions for writs of habeas corpus 
denied.

No. 788, Mise. Standard  Fruit  & Steamshi p Co . v . 
Lynne , Chief  Judge , U. S. Dis trict  Court , et  al . Mo-
tion for leave to file petition for writ of mandamus denied. 
Eberhard P. Deutsch, Robert M. Moore, and René H. 
Himel, Jr., on the motion. Solicitor General Griswold 
for the United States, and Hugh B. Cox and James H. 
McGlothlin for United Fruit Co. in opposition.

Probable Jurisdiction Noted.
No. 244. Boyle , Judge , et  al . v . Landry  et  al . 

Appeal from D. C. N. D. Ill. Probable jurisdiction noted. 
John J. Stamos, pro se, and Edward J. Hladis and Ronald 
Butler, for appellants. Robert L. Tucker for appellees. 
Reported below: 280 F. Supp. 938.
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No. 548. Jenki ns  v . Mc Keithen , Governor  of  Lou -
is ian a , et  al . Appeal from D. C. E. D. La. Probable 
jurisdiction noted. J. Minos Simon for appellant. Jack 
P. F. Gremillion, Attorney General of Louisiana, and 
Ashton L. Stewart, Special Assistant Attorney General, 
for appellees. Reported below: 286 F. Supp. 537.

No. 580. Samuels  et  al . v . Mackell , Distr ict  
Attorney  of  Queens  Count y , et  al . ; and

No. 844, Mise. Fernandez  v . Mackell , Distr ict  
Attorney  of  Queens  Count y , et  al . Appeals from 
D. C. S. D. N. Y. Probable jurisdiction noted. Cases 
consolidated and one hour allotted for oral argument. 
Motion for leave to proceed in forma pauperis in No. 844, 
Mise., granted and case transferred to appellate docket. 
Victor Rabinowitz and Leonard B. Boudin for appellants 
in No. 580, and Eleanor Jackson Piel for appellant in 
No. 844, Mise. Peter J. O’Connor for Mackell, Louis J. 
Lefkowitz, Attorney General of New York, pro se, and 
Mortimer Sattler, Assistant Attorney General, for ap-
pellees in both cases. Reported below: 288 F. Supp. 
348.

Certiorari Granted.
No. 574. United  States  v . Estate  of  Grace  et  al . 

Ct. Cl. Certiorari granted. Solicitor General Griswold, 
Assistant Attorney General Rogovin, Harris Weinstein, 
Harry Baum, and Philip R. Miller for the United States. 
William S. Downard for respondents. Reported below: 
183 Ct. Cl. 745, 393 F. 2d 939.

No. 488. Daniel  et  al . v . Paul . C. A. 8th Cir. Cer-
tiorari granted. Jack Greenberg, James M. Nabrit III, 
and Norman C. Amaker for petitioners. Reported be-
low: 395 F. 2d 118.
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No. 228. Will ingha m , Warde n , et  al . v . Morgan . 
C. A. 10th Cir. Certiorari granted. Solicitor General 
Griswold, Assistant Attorney General Weisl, and Morton 
Hollander for petitioners. Reported below: 383 F. 2d 
139.

No. 528. Nacirema  Ope rating  Co ., Inc ., et  al . v . 
Johnso n  et  al .; and

No. 663. Traynor  et  al ., Deputy  Commiss ioners  v . 
Johnso n  et  al . C. A. 4th Cir. Motion of respondent 
Avery in No. 528 to dispense with printing his brief in 
opposition granted. Certiorari granted. Cases are con-
solidated and one hour allotted for oral argument. Wil-
liam A. Grimes and Randall C. Coleman for Nacirema 
Operating Co., Inc., and William B. Eley for Liberty 
Mutual Insurance Co., petitioners in No. 528; and Solic-
itor General Griswold, Assistant A ttorney General Weisl, 
and John C. Eldridge for petitioners in No. 663. John J. 
O’Connor, Jr., and Leroy W. Preston for respondents 
Johnson et al., and Ralph Rabinowitz for respondent 
Avery, in No. 528. Francis A. Scanlan, Edward D. Vick-
ery, Scott H. Elder, and J. Stewart Harrison for National 
Association of Stevedores et al., as amici curiae, in sup-
port of the petition in No. 528. Reported below: 398 
F. 2d 900.

No. 442, Mise. Du Vernay  v . United  State s . C. A. 
5th Cir. Motion for leave to proceed in forma pauperis 
and certiorari granted. Case transferred to appellate 
docket and set for oral argument immediately following 
No. 403 [ante, p. 922]. Benjamin Smith, Morton Stavis, 
Arthur Kinoy, and William M. Kunstler for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Philip R. Monahan for the United States. 
Reported below: 394 F. 2d 979.
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Certiorari. Denied. (See also No. 423, Mise., ante, p. 221;
and No. 747, Mise., ante, p. 221.)

No. 180. Cosenti no  v . Royal  Netherlands  Steam -
shi p Co. C. A. 2d Cir. Certiorari denied. Jacob 
Rassner for petitioner. William L. F. Gardiner for 
respondent. Reported below: 389 F. 2d 726.

No. 487. Nation al  Dairy  Produ cts  Corp . v . Fed -
eral  Trade  Commis si on . C. A. 7th Cir. Certiorari 
denied. John T. Chadwell, Richard W. McLaren, and 
William E. Nuessle for petitioner. Solicitor General 
Griswold, Assistant Attorney General Zimmerman, James 
Mcl. Henderson, and Alvin L. Berman for respondent. 
Reported below: 395 F. 2d 517.

No. 531. Wyndh am  Ass ociat es  et  al . v . Bintl iff  
et  al . C. A. 2d Cir. Certiorari denied. Howard M. 
Jaffe for petitioners. Leo T. Kissam for respondent 
Bintliff; Frank W. Adams for respondents McNeese et al.; 
John Logan O’Donnell and Donald F. Johnston, Jr., for 
respondent Moroney, Beissner & Co., Inc.; Samuel R. 
Pierce, Jr., for respondent A. G. Becker & Co., Inc.; 
Thomas A. McGovern and Burton L. Knapp for respond-
ent American Stock Exchange; and Edward J. Reilly for 
respondent Chase Manhattan Bank, N. A. Reported 
below: 398 F. 2d 614.

No. 533. Green  et  al . v . Texas  Gulf  Sulphur  Co . 
et  al . C. A. 5th Cir. Certiorari denied. Sizer Cham-
bliss and Andrew A. Wassick for petitioners. Major T. 
Bell, George A. Weller, and Ewell Strong for Texas Gulf 
Sulphur Co. et al.; Crawford C. Martin, Attorney General 
of Texas, Nola White, First Assistant Attorney General, 
A. J. Carubbi, Jr., Executive Assistant Attorney General, 
and Ben M. Harrison and Houghton Brownlee, Jr., As-
sistant Attorneys General, for Sadler, respondents. 
Reported below: 393 F. 2d 67.
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No. 534. Whayne  v . M. V. Shuttler , Inc ., et  al . 
C. A. 3d Cir. Certiorari denied. Abraham E. Freed-
man and Avram G. Adler for petitioner. Mark D. Als- 
pach for respondents. Reported below: 397 F. 2d 287.

No. 535. Western  & South ern  Life  Insur ance  Co . 
v. National  Labor  Relati ons  Board , C. A. 3d Cir. 
Certiorari denied. John G. Wayman for petitioner. 
Solicitor General Grisioold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent. Reported 
below: 391 F. 2d 119.

No. 536. Reite r  et  al ., Truste es  v . Fede ral  Savings  
& Loan  Insur ance  Corp . C. A. 7th Cir. Certiorari 
denied. William R. Quinlan for petitioners. Solicitor 
General Griswold, Assistant Attorney General Weisl, and 
John C. Eldridge for respondent. Reported below: 396 
F. 2d 407.

No. 537. Hendry  Corp . v . United  States  Fideli ty  
& Guaranty  Co . C. A. 5th Cir. Certiorari denied. 
Stanley W. Rosenkranz and Charles W. Pittman for peti-
tioner. E. Dixie Beggs for respondent. Reported 
below: 391 F. 2d 13.

No. 538. Lavino  Ship pin g  Co . v . Ameri can -West  
Afri can  Line , Inc ., et  al . C. A. 3d Cir. Certiorari 
denied. Thomas F. Mount for petitioner. James F. 
Young for respondents. Reported below: 397 F. 2d 170.

No. 539. Resolute  Insurance  Co . v . North  Caro -
lina  et  al . C. A. 4th Cir. Certiorari denied. Wade H. 
Penny, Jr., for petitioner. Thomas Wade Bruton, At-
torney General of North Carolina, and Ralph Moody, 
Deputy Attorney General, for respondents. Reported 
below: 397 F. 2d 586.



979ORDERS.

393 U. S. December 9, 1968.

No. 540. Eastern  Air  Lines , Inc . v . Scott , Admin -
is trator . C. A. 3d Cir. Certiorari denied. J. Grant 
McCabe III and John J. Martin for petitioner. John R. 
McConnell for respondent. Reported below: 399 F. 2d 
14.

No. 541. Le Laurin  v . Frost  National  Bank , 
Trust ee , et  al . C. A. 5th Cir. Certiorari denied. 
Edward V. Dylla for petitioner. C. Stanley Banks, Jr., 
for respondents. Reported below: 391 F. 2d 687.

No. 545. Termin al  Railroad  Associ ation  of  St . 
Louis  v . Unite d Stat es . C. A. 7th Cir. Certiorari 
denied. Norman J. Gundlach for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Jerome M. Feit, and Sidney M. Glazer for the United 
States. Reported below: 397 F. 2d 467.

No. 547. Ramantani n v . Departm ent  of  Per -
sonnel  of  the  City  of  New  York . Ct. App. N. Y. 
Certiorari denied. J. Lee Rankin and Stanley Buchs- 
baum for respondent.

No. 549. Senchal  et  al . v . Carro ll , Trustee . 
C. A. 10th Cir. Certiorari denied. Harvey L. Davis 
for petitioners. Harry L. Dyer for respondent. Re-
ported below: 394 F. 2d 797.

No. 551. Corn  Produ cts  Co . v . Baxter  Laboratories , 
Inc . C. A. 7th Cir. Certiorari denied. John A. Dien- 
ner and Richard R. Wolfe for petitioner. Edward A. 
Haight for respondent. Reported below: 394 F. 2d 892.

No. 560. Arnold  Constab le  Corp . v . Eudowood  
Shopp ing  Center , Inc . Ct. App. Md. Certiorari de-
nied. Norman P. Ramsey for petitioner. Robert L. 
Sullivan, Jr., for respondent.
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No. 550. Sloug h v . Federal  Trade  Commis sion . 
C. A. 5th Cir. Certiorari denied. Fredric T. Suss for 
petitioner. Solicitor General Griswold and James Mcl. 
Henderson for respondent. Reported below: 396 F. 2d 
870.

No. 552. N. V. Stoomvaart  Maatschapp ij “Neder -
land ” v. Standard  Oil  Co . of  Calif ornia . C. A. 9th 
Cir. Certiorari denied. Francis L. Tetreault for peti-
tioner. Stanley J. Madden for respondent. Reported 
below: 398 F. 2d 835.

No. 554. Scam  Instrum ent  Corp . v . Nation al  La -
bor  Relat ions  Board . C. A. 7th Cir. Certiorari de-
nied. David C. Newman for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Allison W. Brown, Jr., for respond-
ent. Reported below: 394 F. 2d 884.

No. 557. Park  v . Georgia . Sup. Ct. Ga. Certi-
orari denied. Wesley R. Asinof for petitioner. Arthur 
K. Bolton, Attorney General of Georgia, and Marion 
O. Gordon, Assistant Attorney General, for respondent. 
Reported below: 224 Ga. 467, 162 S. E. 2d 359.

No. 564. Confederation  Life  Ass n . v . Vega  y  Armi - 
nan . Sup. Ct. Fla. Certiorari denied. John G. Lay- 
lin, Cotton Howell, William H. Allen, and George V. 
Allen, Jr., for petitioner. Thomas B. DeWolf for re-
spondent. Reported below: 211 So. 2d 169.

No. 565. Fredkin  v . Irasek . C. C. P. A. Certi-
orari denied. Robert H. Rines, David Rines, and Nel-
son H. Shapiro for petitioner. John Hoxie and Wil-
liam T. Estabrook for respondent. Reported below: 
55 C. C. P. A. (Pat.) 1302, 397 F. 2d 342.
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No. 566. Sulger  v . Pochyla  et  al . C. A. 9th Cir. 
Certiorari denied. George T. Davis for petitioner. So-
licitor General Griswold for respondents. Reported 
below: 397 F. 2d 173.

No. 569. Curry  v . Florida  Bar . Sup. Ct. Fla. Cer-
tiorari denied. Paul A. Louis, Bertha Claire Lee, and 
Fay L. Becker for petitioner. Lyle D. Holcomb, Jr., for 
respondent. Reported below: 211 So. 2d 169.

No. 570. Snelling  & Snelling  of  Baltim ore , Inc . 
v. Mascar o et  al . Ct. App. Md. Certiorari denied. 
Benjamin Lipsitz and Hyman K. Cohen for petitioner. 
Ambler H. Moss for respondent Mascaro. Reported be-
low: 250 Md. 215, 243 A. 2d 1.

No. 571. Sylvi a  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Milton E. Grusmark for peti-
tioner. Earl Faircloth, Attorney General of Florida, and 
Melvin B. Grossman, Assistant Attorney General, for 
respondent. Reported below: 210 So. 2d 286.

No. 575. Pres ton  v . Wisconsi n . Sup. Ct. Wis. 
Certiorari denied. Kenneth J. Ehlenbach for petitioner. 
Warren H. Resh for respondent. Reported below: 38 
Wis. 2d 582, 157 N. W. 2d 615.

No. 577. Glimco  et  ux . v . Commi ss ioner  of  In -
ternal  Revenue . C. A. 7th Cir. Certiorari denied. 
Edward J. Calihan, Jr., for petitioners. Solicitor Gen-
eral Griswold, Assistant Attorney General Rogovin, 
Harry Baum, and Louis M. Kauder for respondent. 
Reported below: 397 F. 2d 537.

No. 590. Jayso n  et  al . v . Unite d  Stat es . Ct. Cl. 
Certiorari denied. 0. P. Easterwood, Jr., for petitioners. 
Solicitor General Griswold for the United States.



982 OCTOBER TERM, 1968.

December 9, 1968. 393 U. S.

No. 581. Gross man  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Ralph N. Strayhorn and E. C. 
Bryson, Jr., for petitioner. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Marshall Tamor Golding for the United States. Re-
ported below: 400 F. 2d 951.

No. 583. Sanner  et  ux . v . Trust ees  of  the  Shep -
pard  & Enoch  Pratt  Hospital . C. A. 4th Cir. Certi-
orari denied. D. Robert Cervera for petitioners. Nor-
man P. Ramsey for respondent. Reported below: 398 
F. 2d 226.

No. 586. Trujil lo -M v . Bank  of  Nova  Scotia . 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari 
denied. Michael M. Platzman for petitioner. Henry 
Harfield for respondent.

No. 588. HLH Products , Divi si on  of  Hunt  Oil  Co. 
v. Nation al  Labor  Relati ons  Board . C. A. 7th Cir. 
Certiorari denied. Owen J. Neighbours and Robert W. 
Henderson for petitioner. Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, and Norton J. 
Come for respondent. Reported below: 396 F. 2d 270.

No. 589. Marxua ch  v . United  States . C. A. 1st 
Cir. Certiorari denied. Albert J. Krieger and Theodore 
Krieger for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, and 
Mervyn Hamburg for the United States. Reported be-
low: 398 F. 2d 548.

No. 178, Mise. Gruenwald  v . Cohen , Secre tary  of  
Healt h , Educat ion , and  Welfare . C. A. 2d Cir. Cer-
tiorari denied. Edward Q. Carr and Julius C. Biervliet 
for petitioner. Solicitor General Griswold for respond-
ent. Reported below: 390 F. 2d 591.
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No. 556. Anderson  et  al . v . Empi re  Seaf oods , Inc ., 
et  al . C. A. 5th Cir. Certiorari denied. Mr . Just ice  
Douglas  is of the opinion that certiorari should be 
granted. Roger Robb and H. Donald Kistler for peti-
tioners. Roland R. Parent for respondent Cleary Bros. 
Construction Co. Reported below: 398 F. 2d 204.

No. 558. Pennington  et  al . v . United  Mine  Work -
ers  of  Ameri ca . C. A. 6th Cir. Certiorari denied. 
Mr . Justi ce  Black  is of the opinion that certiorari 
should be granted. Mr . Justic e Fortas  took no part 
in the consideration or decision of this petition. John A. 
Rowntree and Robert S. Young, Jr., for petitioners. 
Edward L. Carey, Harrison Combs, Willard P. Owens, 
E. H. Ray son, and M. E. Boiarsky for respondent. Re-
ported below: 400 F. 2d 806.

No. 568. Quinn  v . United  States . C. A. 7th Cir. 
Certiorari denied. Mr . Just ice  Marsh all  took no part 
in the consideration or decision of this petition. Samuel 
E. Hirsch for petitioner. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Philip R. Mona-
han for the United States. Reported below: 398 F. 2d 
298.

No. 584. Ramos  et  ux . v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Marsh all  took 
no part in the consideration or decision of this petition. 
Jerome A. Duffy for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Rogovin, Gilbert E. 
Andrews, and Loring W. Post for the United States. Re-
ported below: 393 F. 2d 618.

No. 89, Mise. Dvorsk y  v . Unite d  States . Ct. Cl. 
Certiorari denied. Solicitor General Griswold for the 
United States. Reported below: 173 Ct. Cl. 638, 352 F. 
2d 373.
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No. 116, Mise. Small  v . Cohen , Secre tary  of  
Healt h , Education , and  Welf are . C. A. .1st Cir. 
Certiorari denied. Solicitor General Griswold for re-
spondent. Reported below: 390 F. 2d 186.

No. 136, Mise. Shale , dba  J & C Co ., Inc ., dba  
Southern  Home  Prop erti es , Inc . v . Unite d  States . 
C. A. 5th Cir. Certiorari denied. John Paul Howard for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Paul C. 
Summitt for the United States. Reported below: 388 
F. 2d 616.

No. 207, Mise. Will iams  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Robert P. Jaye for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Paul C. Sum-
mitt for the United States. Reported below: 129 U. S. 
App. D. C. 332, 394 F. 2d 957.

No. 248, Mise. Frazi er  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Jerome M. Feit for the United States. Reported 
below: 394 F. 2d 258.

No. 262, Mise. Reed  v . United  States . C. A. 7th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States. Reported 
below: 392 F. 2d 865.

No. 304, Mise. Gallagher  v . United  Stat es . Ct. Cl. 
Certiorari denied. Richard A. Baenen and Jerry C. 
Straus for petitioner. Solicitor General Griswold for the 
United States.
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No. 324, Mise. Gray  et  al . v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Lawrence C. Cantor for 
petitioners. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Edward 
Fenig for the United States. Reported below: 394 F. 2d 
96.

No. 335, Mise. Watso n  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported be-
low: 391 F. 2d 927.

No. 343, Mise. Moore  v . Cupp , Warde n . C. A. 9th 
Cir. Certiorari denied. Robert Y. Thornton, Attorney 
General of Oregon, and David H. Blunt, Assistant Attor-
ney General, for respondent.

No. 413, Mise. Gilbert  v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 416, Mise. Alaw ay  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States.

No. 428, Mise. Hill  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 503, Mise. Mc Hale  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Francis C. Browne for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, and Beatrice Rosenberg for the 
United States. Reported below: 130 U. S. App. D. C. 
163, 398 F. 2d 757.
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No. 460, Mise. Davis  v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Mervyn Hamburg for the United States. Reported 
below: 392 F. 2d 291.

No. 466, Mise. Daughe rty  v . Beto , Corrections  
Director . C. A. 5th Cir. Certiorari denied. Crawjord 
C. Martin, Attorney General of Texas, Nola White, First 
Assistant Attorney General, A. J. Carubbi, Jr., Execu-
tive Assistant Attorney General, and Robert C. Flowers 
and Gilbert J. Pena, Assistant Attorneys General, for 
respondent. Reported below: 388 F. 2d 810.

No. 481, Mise. Cornis h  v . Kenney , U. S. Attorney , 
et  al . C. A. 4th Cir. Certiorari denied.

No. 548, Mise. Hall  v . United  States . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, and Beatrice Rosenberg 
for the United States. Reported below: 396 F. 2d 428.

No. 552, Mise. Scott  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Ira M. Lowe for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 129 U. S. App. D. C. 396, 395 F. 2d 619.

No. 554, Mise. Rogerson  v . United  State s . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States.

No. 575, Mise. Heis ler  v . Unite d  State s . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 394 F. 2d 692.
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No. 607, Mise. Matherne  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. James David McNeill for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Robert G. 
May sack for the United States. Reported below: 397 
F. 2d 406.

No. 659, Mise. Callow ay  et  al . v . United  Stat es . 
C. A. D. C. Cir. Certiorari denied. Albert J. Ahern, Jr., 
for petitioners. Solicitor General Griswold, Assistant 
Attorney General Vinson, Beatrice Rosenberg, and Roger 
A. Pauley for the United States. Reported below: 130 
U. S. App. D. C. 273, 399 F. 2d 1006.

No. 672, Mise. Cif arell i v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 401 F. 2d 512.

No. 673, Mise. Davi s v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. H. Elliot Wales for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 399 F. 2d 948.

No. 675, Mise. Bauman  v . Bauman . Sup. Ct. Pa. 
Certiorari denied. Melvin Hirshman and Sebert H. 
Keifler for petitioner.

No. 697, Mise. Martin  v . United  States . C. A. 
9th Cir. Certiorari denied. Harry D. Steward for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Roger A. Pauley 
for the United States. Reported below: 400 F. 2d 149.

No. 713, Mise. Davi s  et  al . v . Turner  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 395 F. 2d 
671.
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No. 645, Mise. Robinson  v . Calif orni a . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 704, Mise. Perez  v . Crouse , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 705, Mise. Swanson  et  al . v . Boyers , Judge , 
et  al . C. A. 6th Cir. Certiorari denied.

No. 722, Mise. Muniz  v . Beto , Correct ions  Dire c -
tor . Ct. Crim. App. Tex. Certiorari denied. Joseph A. 
Calamia for petitioner. Crawford C. Martin, Attorney 
General of Texas, Nola White, First Assistant Attorney 
General, A. J. Carubbi, Jr., Executive Assistant Attor-
ney General, Robert C. Flowers and Allo B. Crow, Jr., 
Assistant Attorneys General, and W. Barton Boling for 
respondent.

No. 740, Mise. Beltows ki  v . Minnes ota . Sup. Ct. 
Minn. Certiorari denied. Reported below: 281 Minn. 
28, 160 N. W. 2d 705.

No. 748, Mise. Lee  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 749, Mise. Hill  v . Illinois . App. Ct. Ill., 
1st Dist. Certiorari denied. Gerald W. Getty for 
petitioner.

No. 750, Mise. Rola nd  v . Illin ois . App. Ct. Ill., 
1st Dist. Certiorari denied. Gerald W. Getty, James J. 
Doherty, and Marshall J. Hartman for petitioner. Re-
ported below: 93 Ill. App. 2d 97, 237 N. E. 2d 553.

No. 754, Mise. Morale s v . California . Sup. Ct. 
Cal. Certiorari denied.
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No. 760, Mise. Haughey  v . Rhay , Penitentiary  
Superi ntendent , et  al . Sup. Ct. Wash. Certiorari 
denied.

No. 761, Mise. Raullerson  v . Patterson , Warden .
C. A. 10th Cir. Certiorari denied.

No. 765, Mise. Smith  v . Maryla nd . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 4 Md. App. 
550, 243 A. 2d 897.

No. 771, Mise. In  re  Gask ins . Sup. Ct. Pa. Cer-
tiorari denied. Mary Bell Hammerman for petitioner. 
Reported below: 430 Pa. 298, 244 A. 2d 662.

No. 772, Mise. Green  v . Maryla nd . Ct. Sp. App. 
Md. Certiorari denied.

No. 777, Mise. Nichol s v . Peyton , Penitentiary
Superi ntendent . C. A. 4th Cir. Certiorari denied.

No. 783, Mise. Lemon  v . New  York . App. Div.,
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 784, Mise. Schultz  v .
Sup. Ct. N. Y., 4th Jud. Dept.

New  York . App. Div., 
Certiorari denied.

No. 787, Mise. Willard  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied.

No. 789, Mise. Catalan otto  v . Ass ociat es  Dis count  
Corp . Sup. Ct. La. Certiorari denied. Edward B. 
Dujreche for petitioner. Reported below: 252 La. 105, 
209 So. 2d 38.

No. 800, Mise. Courtney  v . Virgi nia  State  Paro le  
Board . C. A. 4th Cir. Certiorari denied.
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No. 792, Mise. Brooks  v . Buder , Judge . Sup. Ct. 
Mo. Certiorari denied. John L. Davidson, Jr., for 
petitioner.

No. 802, Mise. Craig  v . Hocker , Warden . Sup. Ct. 
Nev. Certiorari denied.

No. 805, Mise. Martine z v . Colorado . Sup. Ct. 
Colo. Certiorari denied. Reported below: ---- Colo.
---- , 442 P. 2d 422.

No. 809, Mise. Chinowi th  v . Insurance  Co . of  
North  America . C. A. 5th Cir. Certiorari denied. 
Luther E. Jones, Jr., for petitioner. Reported below: 
393 F. 2d 916.

No. 816, Mise. Hogan  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 821, Mise. Conway  v . Calif orni a . Ct. App. 
Cal., 5th App. Dist. Certiorari denied.

No. 822, Mise. Jones  v . New  York . App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 824, Mise. Thomp son  et  ux . v . Walsh  et  al ., 
U. S. Distri ct  Judges . C. A. D. C. Cir. Certiorari 
denied. Charles P. Howard, Jr., for petitioners.

No. 827, Mise. Priller man  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 290, Mise. Edwa rds  v . United  States . C. A. 
6th Cir. Certiorari denied. Mr . Justic e Marsha ll  
took no part in the consideration or decision of this peti-
tion. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Philip R. Monahan for the United 
States.
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No. 825, Mise. Staplet on  v . Superi or  Court , Los  
Angeles  County . Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied.

No. 853, Mise. Brads haw  v . Island  Creek  Coal  Co . 
C. A. 4th Cir. Certiorari denied. Reported below: 396 
F. 2d 501.

No. 280, Mise. Gunsto n  v . United  States . Ct. Cl. 
Certiorari denied. Mr . Justice  Marshall  took no part 
in the consideration or decision of this petition. Solicitor 
General Griswold for the United States.

No. 299, Mise. O’Day  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justic e Marshall  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Jerome M. Feit, and Edward Fenig for the United 
States.

No. 651, Mise. Brandon  v . New  York . Ct. App. 
N. Y. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. Allen E. 
Stim for petitioner. Frank S. Hogan and Michael R. 
Stack for respondent. Reported below: 22 N. Y. 2d 476, 
239 N. E. 2d 885.

No. 711, Mise. Sumrall  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Mr . Justic e  Douglas  is of 
the opinion that certiorari should be granted. Lawrence 
A. Aschenbrenner and Elliott C. Lichtman for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Roger A. Pauley for the 
United States. Reported below: 397 F. 2d 924.

No. 742, Mise. Johnson  v . Calif orni a . Sup. Ct. 
Cal. Certiorari and other relief denied.
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No. 725, Mise. Lingo  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. Mr . Justice  Dougla s  is of the opin-
ion that certiorari should be granted. Charles Mor-
gan, Jr., Reber F. Boult, Albert M. Horn, Melvin L. 
Wulf, Eleanor Norton, and Martin Garbus for petitioner. 
Arthur K. Bolton, Attorney General of Georgia, Marion 0. 
Gordon, Assistant Attorney General, and William R. 
Childers, Jr., Deputy Assistant Attorney General, for 
respondent. Reported below: 224 Ga. 333, 162 S. E. 
2d 1.

Rehearing Denied.
No. 149. Courtney  v . United  States , ante, p. 857;
No. 212. Overton  v . New  York , ante, p. 85;
No. 249. Fuller  v . Alask a , ante, p. 80;
No. 364. Lake  et  vir  v . Potomac  Light  & Power  

Co., ante, p. 77;
No. 381. Minich ello  et  al . v . Camp , Comptroll er  

of  the  Curr enc y , et  al ., ante, p. 849;
No. 414. Lighten  et  al . v . Texas , ante, p. 86;
No. 82, Mise. Johnson  v . Beto , Correc tions  Dire c -

tor , ante, p. 868;
No. 544, Mise. Hanki ns  et  al . v . Kane , Collec tor  

of  Estate , ante, p. 918;
No. 621, Mise. Kamsler  v . Tri  Par  Radio  & Ap-

plian ce  Co., Inc ., et  al ., ante, p. 928;
No. 661, Mise. Kamsle r  v . Stamo s , State ’s  Attorney  

for  Cook  County , et  al ., ante, p. 944 ; and
No. 786, Mise. In  re  Kamsle r , ante, p. 931. Peti-

tions for rehearing denied.

No. 239. Estate  of  Burnell  v . Colora do , ante, p. 13 ;
No. 316, Mise. Anderten  v . Warden , South  Dakota  

Penitenti ary , ante, p. 816; and
No. 421, Mise. Fletcher  v . Califo rnia , ante, p. 916. 

Motions for leave to file petitions for rehearing denied.
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No. 375. Mengelko ch  et  al . v . Indus trial  Welfare  
Commis sion  et  al ., ante, p. 83. Petition for rehearing 
by appellant Mengelkoch denied.

No. 300, Mise. Fermi n  v . Unite d  States , ante, p. 898. 
Petition for rehearing denied. Mr . Justice  Marshall  
took no part in the consideration or decision of this 
petition.

Decemb er  11, 1968.

Dismissals Under Rule 60.
No. 765. Westside  Market , Inc . v . Kirby , Direct or , 

Department  of  Alcoh olic  Beverage  Control  of  Cali -
fornia . Appeal from Ct. App. Cal., 2d App. Dist., dis-
missed pursuant to Rule 60 of the Rules of this Court. 
Harold Easton for appellant. Thomas C. Lynch, Attor-
ney General of California, and Lynn Henry Johnson, 
Deputy Attorney General, for appellee.

No. 1149, Mise. Adams  v . Clerk , Delaw are  County  
Court . Motion for leave to file petition for writ of 
mandamus dismissed pursuant to Rule 60 of the Rules 
of this Court.

Decembe r  16, 1968.

Miscellaneous Orders.
No.---- . Gavin  v . Lynch . App. Div., Sup. Ct. N. Y.,

3d Jud. Dept. Application for stay presented to Mr . 
Justice  Black , and by him referred to the Court, denied. 
Daniel H. Mahoney for applicant.

No.---- . Skolnick  et  al . v . Mayor  of  Chicag o  et  al .
C. A. 7th Cir. Application for stay presented to Mr . 
Justic e Dougla s , and by him referred to the Court, 
denied. Raymond F. Simon, Marvin E. Aspen, and 
Edmund Hatfield for Mayor of Chicago et al. in 
opposition.
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No. ---- . Great  Northern  Railw ay  Merger  Case .
D. C. D. C. Applications by the United States and the 
City of Auburn, Washington, for stay of effectiveness of 
orders of the Interstate Commerce Commission, dated 
November 30, 1967, and April 11, 1968, authorizing 
merger of Great Northern Railway Co., Northern Pacific 
Railway Co., Chicago, Burlington & Quincy Railroad Co., 
Pacific Coast Railway Co., and Spokane, Portland & 
Seattle Railway Co., granted, said stay to remain in effect 
until further order of the Court. Mr . Justice  Fortas  
took no part in the consideration or decision of these 
applications. Solicitor General Griswold for the United 
States, and Robert L. Wald and Joel E. Hoffman for the 
City of Auburn on the applications. Valentine B. Deale 
for Livingston Anti-Merger Committee in support of the 
applications. Memoranda in opposition were filed by 
Hugh B. Cox, Ray Garrett, D. Robert Thomas, Anthony 
Kane, Louis E. Torinus, Earl F. Requa, Frank S. Farrell, 
Eldon Martin, and Richard J. Flynn for Great Northern 
Railway Co. et al.; Robert W. Ginnane, Fritz R. Kahn, 
and Jerome Nelson for Interstate Commerce Commission • 
and by 230 Pacific Northwest Shippers.

No. 201. Benton  v . Maryla nd . Ct. Sp. App. Md. 
[Certiorari granted, 392 U. S. 925.] Case restored to the 
docket for reargument on March 24, 1969, limited to the 
following question, not specified in the original writ: Does 
the “concurrent sentence doctrine,” enunciated in Hira-
bayashi n . United States, 320 U. S. 81, 105, and subse-
quent cases, have continuing validity in light of such 
decisions as Ginsberg v. New York, 390 U. S. 629, 633, 
n. 2, Peyton n . Rowe, 391 U. S. 54, Caracas n . LaVallee, 
391 U. S. 234, 237-238, and Sibron v. New York, 392 U. S. 
40, 50-58? The Solicitor General is invited to file a brief 
expressing the views of the United States and to partici-
pate in oral argument.
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No. 49. Zenith  Radio  Corp , v . Hazelti ne  Rese arch , 
Inc ., et  al . C. A. 7th Cir. Request for additional time 
granted and a total of three hours allotted for oral argu-
ment. [For earlier orders herein, see, e. g., ante, p. 958.]

No. 243. Citizen  Publi shing  Co . et  al . v . United  
State s . Appeal from D. C. Ariz. [Probable jurisdiction 
noted, ante, p. 911]. Motion of Robert L. Stern for 
leave to participate in oral argument, for amici curiae, 
denied. Mr . Justi ce  Fort as  took no part in the con-
sideration or decision of this motion. Robert L. Stern, 
pro se, on the motion.

No. 273. Scofi eld  et  al . v . National  Labor  Rela -
tions  Board  et  al . C. A. 7th Cir. [Certiorari granted, 
ante, p. 821.] Motion of respondent International Un-
ion, UAW, to argue orally granted and twenty additional 
minutes allotted for that purpose. Counsel for peti-
tioners likewise allotted twenty additional minutes for 
oral argument. Mr . Just ice  Marsh all  took no part in 
the consideration or decision of this motion. Joseph L. 
Rauh, Jr., John Silard, and Stephen I. Schlossberg on the 
motion.

No. 379. Internati onal  Termi nal  Operat ing  Co ., 
Inc . v. N. V. Nederl . Ameri k  Stoomv . Maats ., ante, 
p. 74. Motion to recall and amend judgment of this 
Court granted. It is ordered that the certified copy of 
the judgment sent to the District Court be recalled and 
that the case be remanded to the United States Court of 
Appeals for the Second Circuit. Edmund F. Lamb on 
the motion.

No. 889, Mise. Paulekas  v . Clark , Attor ney  Gen -
eral , et  al . Stay heretofore granted by this Court on 
October 25, 1968 [ante, p. 921], is hereby dissolved.
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No. 646. O’Callaha n  v . Parker , Warden . C. A. 3d 
Cir. [Certiorari granted, ante, p. 822.] Motion to re-
move case from summary calendar denied. Victor Ra-
binowitz on the motion.

No. 841, Mise. Doole y v . Alabama . Motion for 
leave to file petition for writ of habeas corpus denied.

No. 860, Mise. Schmiedeberg  v . Walton , Judge . 
Motion for leave to file petition for writ of mandamus 
denied.

Probable Jurisdiction Noted.
No. 620. Moore  et  al . v . Shapir o , Governor  of  

Illi nois , et  al . Appeal from D. C. N. D. Ill. Probable 
jurisdiction noted. Richard F. Watt for appellants. 
William G. Clark, Attorney General of Illinois, and John 
J. O’Toole and Thomas E. Brannigan, Assistant Attor-
neys General, for appellees. Reported below: 293 F. 
Supp. 411.

No. 647. Hadnott  et  al . v . Amos , Secreta ry  of  
State  of  Alabam a , et  al . D. C. M. D. Ala. Motion to 
dispense with printing jurisdictional statement granted. 
Probable jurisdiction noted and case set for oral argu-
ment on January 21, 1969, together with motion for an 
order to show cause why Judge Herndon should not be 
held in contempt and for other relief. Appellants’ briefs 
shall be filed by January 3, 1969, and responding briefs 
by January 17, 1969. Case may be presented on original 
record, without printing. Mr . Justi ce  Black  took no 
part in the consideration or decision of these matters. 
Charles Morgan, Jr., Reber F. Boult, Jr., Orzell Bill-
ingsley, Jr., Robert P. Schwenn, and Melvin L. Wulf on 
the motion. [For earlier orders herein, see, e. g., ante, 
p. 904.]
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Certiorari Granted.
No. 573. National  Labor  Relations  Board  v . Gis - 

sel  Packi ng  Co ., Inc ., et  al . ; and
No. 691. Food  Store  Empl oyees  Union , Local  No . 

347, Amalgam ated  Meat  Cutters  & Butche r  Work -
men  of  North  Amer ica , AFL-CIO v. Gis sel  Packi ng  
Co., Inc . C. A. 4th Cir. Certiorari granted. Cases 
consolidated and a total of two hours allotted for oral 
argument. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli, and Norton J. Come for petitioner 
in No. 573, and Albert Gore for petitioner in No. 691. 
Lewis P. Hamlin, Jr., for respondent General Steel Prod-
ucts, Inc., in No. 573. Reported below: 398 F. 2d 336, 
337, and 339.

No. 585. Sinclai r  Co . v . National  Labor  Relat ions  
Board . C. A. 1st Cir. Certiorari granted and case set 
for oral argument immediately following Nos. 573 and 
691, supra. Edward B. Schwartz for petitioner. Solic-
itor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent. Reported 
below: 397 F. 2d 157.

No. 622. Maxwell  v . Bishop , Penitentiary  Super -
inte ndent . C. A. 8th Cir. Certiorari granted limited to 
Questions 2 and 3 of the petition which read as follows:

“2. Whether Arkansas’ practice of permitting the trial 
jury absolute discretion, uncontrolled by standards or 
directions of any kind, to impose the death penalty 
violates the Due Process Clause of the Fourteenth 
Amendment?

“3. Whether Arkansas’ single-verdict procedure, which 
requires the jury to determine guilt and punishment 
simultaneously and a defendant to choose between pre-
senting mitigating evidence on the punishment issue or 
maintaining his privilege against self-incrimination on 
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the guilt issue, violates the Fifth and Fourteenth 
Amendments?”

Case set for oral argument immediately following No. 
642 [Boykin v. Alabama, ante, p. 820]. Jack Greenberg, 
James M. Nabrit III, Norman C. Amaker, Michael Melts- 
ner, George Howard, Jr., and Anthony G. Amsterdam 
for petitioner. Joe Purcell, Attorney General of Ar-
kansas, and Don Langston, Deputy Attorney General, for 
respondent. Reported below: 398 F. 2d 138.

No. 167, Mise. Will iams  v . City  of  Oklahoma  City  
et  al . Ct. Crim. App. Okla. Certiorari granted. Mo-
tion for leave to proceed in forma pauperis granted. Cer-
tiorari granted and case transferred to appellate docket. 
Giles K. Ratcliffe for respondents. Reported below: 439 
P. 2d 965.

Certiorari Denied.
No. 525. Matson  Navigation  Co . v . Smith , Secre -

tary  of  Commerce , et  al . C. A. 9th Cir. Certiorari 
denied. Alvin J. Rockwell, Willis R. Deming, and George 
D. Rives for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Weisl, and John C. Eldridge for 
respondent Smith, and Edward D. Ransom for respondent 
States Steamship Co. Reported below: 394 F. 2d 514.

No. 597. Miss iss ipp i Power  Co . et  al . v. South  
Miss iss ipp i Electric  Power  Assn . Sup. Ct. Miss. 
Certiorari denied. James S. Eaton and Thomas H. Wat-
kins for Mississippi Power Co., and Sherwood W. Wise 
for Mississippi Power & Light Co., petitioners. T. Harvey 
Hedgepeth and Donald Wadsworth Williamson, Jr., for 
respondent. Reported below: 211 So. 2d 827.

No. 602. Barr  et  al . v . Chatman  et  al . C. A. 7th 
Cir. Certiorari denied. Franklin J. Landing, Jr., for 
petitioners. Reported below: 397 F. 2d 515.
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No. 593. Porter , Admini stratri x  v . St . Louis -San  
Francis co  Railway  Co . Sup. Ct. Miss. Certiorari 
denied. Frank E. Everett, Jr., for petitioner. C. R. 
Bolton, E. D. Grinnell, and W. W. Dalton for respondent. 
Reported below: 211 So. 2d 530.

No. 594. Legal  Integri ty  Preser vation  Socie ty , 
Inc ., et  al . v . Murphy  et  al . C. A. D. C. Cir. Cer-
tiorari denied. Irvin Lechliter for petitioners. Re-
spondent Eugene X. Murphy, pro se.

No. 599. Phoeni x  Title  & Trust  Co ., now  Trans - 
america  Title  Insur ance  Co . v . Marke l . Sup. Ct. Ariz. 
Certiorari denied. Carl W. Divelbiss for petitioner. 
Leven B. Ferrin for respondent. Reported below: 103 
Ariz. 353, 442 P. 2d 97.

No. 600. Architectural  Models , Inc . v . Neklason  
ET AL., DBA SCALE MODELS UNLIMITED. C. A. 9th Cir. 
Certiorari denied. James M. Naylor, Frank A. Neal, 
and Karl A. Limbach for petitioner. Edward B. Gregg 
for respondents. Reported below: 397 F. 2d 405.

No. 601. Howie  v . Massachuse tts . Sup. Jud. Ct. 
Mass. Certiorari denied. Esther M. Stevens for peti-
tioner. Elliot L. Richardson, Attorney General of Mas-
sachusetts, Ruth I. Abrams and Willie Davis, Assistant 
Attorneys General, and John J. Droney for respondent. 
Reported below: 354 Mass. 769, 238 N. E. 2d 373.

No. 604. Stilley  v . Unite d  States . Ct. Cl. Certi-
orari denied. Byron N. Scott for petitioner. Solicitor 
General Griswold for the United States.

No. 607. Crib b v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. J. Sewell Elliott for petitioner. So-
licitor General Griswold for the United States. Reported 
below: 397 F. 2d 361.
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No. 603. Contin ental  Nut  Co . v . National  Labor  
Relations  Board . C. A. 9th Cir. Certiorari denied. 
Kenneth C. McGuiness for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and Nor-
ton J. Come for respondent. Reported below: 395 F. 2d 
830.

No. 612. Theatric al  Protec tive  Union  No . 1, In -
ternat ional  Allia nce  of  Theat rical  & Stage  Em-
ployees , AFL-CIO v. Phalen  et  al . Ct. App. N. Y. 
Certiorari denied. Harold P. Spivak and Louis Kantor 
for petitioner. Solomon D. Monshine for respondents. 
Reported below: 22 N. Y. 2d 34, 238 N. E. 2d 295.

No. 614. Commer cia l  Nation al  Bank  of  Kansa s  
City  et  al . v . Unite d  State s . C. A. 10th Cir. Certi-
orari denied. Robert B. Langworthy and Glenn Thomas 
for petitioners. Solicitor General Griswold, Assistant At-
torney General Rogovin, Melva M. Graney, and Louis 
M. Kauder for the United States. Reported below: 
404 F. 2d 927.

No. 618. Alabama  Power  Co . v . Alabama  Electric  
Coop erat ive , Inc ., et  al . C. A. 5th Cir. Certiorari de-
nied. & Eason Balch, John Bingham, and Merrell E. 
Clark, Jr., for petitioner. J. M. Williams, Jr., and Ben-
nett Boskey for Alabama Electric Cooperative, Inc., and 
Solicitor General Griswold, Assistant Attorney General 
Weisl, Alan S. Rosenthal, and Leonard Schaitman for the 
United States et al., respondents. Reported below: 394 
F. 2d 672.

No. 621. Ragen  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Herman F. Selvin for 
petitioner. Reported below: 262 Cal. App. 2d 392, 68 
Cal. Rptr. 700.
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No. 687. Younger , Distr ict  Attor ney  of  County  
of  Los Angeles  v . Supe rior  Court  of  Calif ornia , 
County  of  Los  Angele s (Sirhan , real  party  in  in -
terest ). Ct. App. Cal., 2d App. Dist. Certiorari 
denied. Evelle J. Younger, petitioner, pro se. Joseph A. 
Ball for respondent.

No. 591. Barron  v . Florida . Dist. Ct. App. Fla., 
3d Dist. Motion to dispense with printing petition 
granted. Certiorari denied. Milton E. Grusmark for 
petitioner. Earl Faircloth, Attorney General of Florida, 
and Edward D. Cowart and Jesse J. McCrary, Jr., As-
sistant Attorneys General, for respondent. Reported 
below: 207 So. 2d 696.

No. 592. Bennett , Warden  v . Stump . C. A. 8th 
Cir. Certiorari denied. Mr . Just ice  Black , Mr . Jus -
tice  Harlan , and Mr . Justi ce  White  are of the opinion 
that certiorari should be granted. Richard C. Turner, 
Attorney General of Iowa, and David A. Elderkin and 
William A. Claerhout, Assistant Attorneys General, for 
petitioner. Reported below: 398 F. 2d 111.

No. 595. Hinger  v . City  of  Piqua . Sup. Ct. Ohio. 
Certiorari denied. The  Chief  Justi ce , Mr . Justice  
Black , and Mr . Justice  Fortas  are of the opinion that 
certiorari should be granted. Leo H. Faust for peti-
tioner. Richard K. Wilson for respondent. Reported 
below: 15 Ohio St. 2d 110, 238 N. E. 2d 766.

No. 608. Theckston  et  ux . v . Triang le  Publica -
tions , Inc ., et  al . Sup. Ct. N. J. Certiorari denied. 
Mr . Justice  Fortas  is of the opinion that certiorari 
should be granted. Harry Green and Sidney W. Book-
binder for petitioners. Harold E. Kohn for respondents. 
Reported below: 52 N. J. 173, 244 A. 2d 302.
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No. 613. Mc Arthur  et  al . v . Clifford , Secre tary  
of  Defen se , et  al . C. A. 4th Cir. Motions to dispense 
with printing petition and to amend petition granted. 
Certiorari denied. Philip J. Hirschkop for petitioners. 
Solicitor General Griswold for respondents. Reported 
below: 402 F. 2d 58.

Mr . Justice  Douglas , dissenting.
I dissent from a denial of certiorari in this case. An 

important unresolved constitutional issue of immediate 
importance to many Americans is involved. It is whether 
men may be sent abroad to fight in a war which has not 
been declared by Congress. This is a point on which I 
wrote rather elaborate dissents in Holmes v. United 
States, 391 U. S. 936, and Hart v. United States, 391 U. S. 
956. This certainly is a substantial question and one 
which has never been resolved by this Court.

The question of the power of the President to conduct 
a war without a declaration of war was raised in the 
Prize Cases, 2 Black 635, during the Civil War. That was 
an internal insurrection which would perhaps be analo-
gous here if the Vietnamese were invading the United 
States.

It was a five-to-four decision, upholding Presidential 
power. Would it have been the same if Lincoln had had 
an expeditionary force fighting a “war” overseas?

There should not be the slightest doubt that when-
ever the Chief Executive of the country takes any citizen 
by the neck and either puts him in prison or subjects 
him to some ordeal or sends him overseas to fight in a 
war, the question is a justiciable one. To call issues of 
that kind “political” would be to abdicate the judicial 
function which the Court honored in the midst of the 
Civil War in the Prize Cases.

The spectre of executive war-making is an ominous 
threat to our republican institutions. What can be done 
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in Vietnam can be done in many areas of this troubled 
world without debate or responsible public decision.

I would put the case down for argument and resolve 
this important constitutional problem.

No. 258, Mise. Jones  v . Schnec kloth , Conse rva -
tion  Center  Supe rinten dent , et  al . C. A. 9th Cir. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, Doris H. Maier, Assistant Attorney Gen-
eral, and Arnold 0. Overoye, Deputy Attorney General, 
for respondents.

No. 287, Mise. Owen s v . Russell , Correct ional  
Superi ntendent , et  al . C. A. 3d Cir. Certiorari de-
nied. Paul Bender for petitioner. William C. Sennett, 
Attorney General of Pennsylvania, and Stanley Asher 
Winikoff and Frank P. Lawley, Jr., Deputy Attorneys 
General, for respondents.

No. 336, Mise. Pincus  v . New  York . Ct. App. 
N. Y. Certiorari denied. Elliott Golden and Harold M. 
Brown for respondent.

No. 373, Mise. Early  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 394 F. 2d 117.

No. 441, Mise. Beaver  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, and Beatrice Rosenberg 
for the United States.

No. 459, Mise. Bean  et  al . v . Minnesot a . Sup. Ct. 
Minn. Certiorari denied. Douglas W. Thomson for 
petitioners. Douglas M. Head, Attorney General of 
Minnesota, Richard H. Kyle, Solicitor General, and Wil-
liam B. Randall for respondent. Reported below: 280 
Minn. 35, 157 N. W. 2d 736.

320-583 0 - 69 - 59
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No. 531, Mise. Sheldon  v . Iowa . Sup. Ct. Iowa. 
Certiorari denied. Richard C. Turner, Attorney General 
of Iowa, and David A. Elderkin, Assistant Attorney Gen-
eral, for respondent.

No. 596, Mise. Zerschaus ky  v . Beto , Correc tions  
Director . C. A. 5th Cir. Certiorari denied. Fred A. 
Semaan and James R. Gillespie for petitioner. Crawjord 
Martin, Attorney General of Texas, Lonnie Zwiener, As-
sistant Attorney General, James E. Barlow, and Preston 
H. Dial, Jr., for respondent. Reported below: 396 F. 2d 
356.

No. 597, Mise. Van  Ermen  v . Burke , Warden . 
C. A. 7th Cir. Certiorari denied. Bronson C. La Fol-
lette, Attorney General of Wisconsin, and William A. 
Platz, Assistant Attorney General, for respondent. Re-
ported below: 398 F. 2d 329.

No. 615, Mise. Lemon  v . Oregon . Sup. Ct. Ore. 
Certiorari denied. George Van Hoomissen and Jacob B. 
Tanzer for respondent.

No. 658, Mise. Bandy  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Acting Solicitor General Fried-
man, Assistant Attorney General Vinson, and Jerome M. 
Feit for the United States. Reported below: 396 F. 2d 
929.

No. 685, Mise. Lessar d  v . Dicks on , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 394 F. 2d 
88.

No. 727, Mise. Grim sley  v . Pinto , Pris on  Super -
intende nt , et  al . C. A. 3d Cir. Certiorari denied.
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No. 690, Mise. Warner  v . New  York . Ct. App. 
N. Y. Certiorari denied. Peter L. F. Sabbatino for 
petitioner. William Cahn for respondent.

No. 499, Mise. Tolbe rt  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. John N. Crudup for petitioner. Ar-
thur K. Bolton, Attorney General of Georgia, and Marion 
0. Gordon, Mathew Robins, and Frank E. Blankenship, 
Assistant Attorneys General, for respondent. Reported 
below: 224 Ga. 291, 161 S. E. 2d 279.

No. 763, Mise. Robert s v . United  States . C. A. 2d 
Cir. Certiorari denied. Leon B. Polsky and Phylis 
Skloot Bamberger for petitioner. Solicitor General Gris-
wold for the United States. Reported below: 401 F. 2d 
538.

No. 767, Mise. Jordan  v . Unite d  States ; and
No. 774, Mise. Stokes  v . United  States . C. A. 2d 

Cir. Certiorari denied. John W. Condon, Jr., for peti-
tioner in No. 767, Mise., and Herald Price Fahringer for 
petitioner in No. 774, Mise. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Mervyn Hamburg for the United States in both cases. 
Reported below: 399 F. 2d 610.

No. 769, Mise. Plaisance  v . Louis iana . Sup. Ct. 
La. Certiorari denied. Jack Peebles for petitioner. 
Reported below: 252 La. 212, 210 So. 2d 323.

No. 778, Mise. Knepf ler  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Edward Fenig for the United States. Reported below: 
396 F. 2d 819.
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No. 814, Mise. Holli s  v . Wisc ons in . Sup. Ct. Wis. 
Certiorari denied.

No. 810, Mise. William s  v . Virginia . Sup. Ct. App. 
Va. Certiorari denied. Michael Meltsner for peti-
tioner. Reno S. Harp III, Assistant Attorney General 
of Virginia, for respondent. Reported below: 208 Va. 
724, 160 S. E. 2d 781.

No. 818, Mise. Bandy  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Acting Solicitor General Fried-
man, Assistant Attorney General Vinson, and Jerome M. 
Feit for the United States. Reported below: 398 F. 2d 
333.

No. 845, Mise. Conw ay  v . Illinois . Sup. Ct. Ill. 
Certiorari denied.

No. 861, Mise. Bennett  v . North  Carolina . C. A. 
4th Cir. Certiorari denied.

No. 866, Mise. Willi ams  v . Maryland . Ct. App. 
Md. Certiorari denied.

No. 896, Mise. Blunt  v . Sheehy , Reform atory  
Super intendent , et  al . C. A. 4th Cir. Certiorari 
denied.

No. 897, Mise. Willi ams  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 898, Mise. Henl ey  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Louis A. Ginocchio and Thomas 
Stueve for petitioner. Melvin G. Rueger, Calvin W. 
Prem, and Leonard Kirschner for respondent. Reported 
below: 15 Ohio St. 2d 86, 228 N. E. 2d 773.
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No. 843, Mise. Studenroth  v . Pennsy lvani a . Sup. 
Ct. Pa. Certiorari denied. Reported below: 430 Pa. 
425, 243 A. 2d 352.

No. 903, Mise. Delaney  v . Cupp , Warden . Sup. Ct. 
Ore. Certiorari denied.

No. 147, Mise. Pool  v . Nels on , Warden , et  al . 
C. A. 9th Cir. Certiorari and other relief denied. 
Thomas C. Lynch, Attorney General of California, and 
Deraid E. Granberg and William D. Stein, Deputy 
Attorneys General, for respondents.

No. 223, Mise. Mendez  v . Calif ornia . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Thomas C. 
Lynch, Attorney General of California, and Edsel W. 
Haws and Daniel J. Kremer, Deputy Attorneys General, 
for respondent.

No. 330, Mise. Coleman  v . Maxwell , Warden . 
C. A. 6th Cir. Certiorari denied. Mr . Justice  Douglas  
is of the opinion that certiorari should be granted. Wil-
liam B. Saxbe, Attorney General of Ohio, and Leo J. 
Conway, Assistant Attorney General, for respondent. 
Reported below: 387 F. 2d 134.

No. 255, Mise. Hill  v . Beto , Correct ions  Director . 
C. A. 5th Cir. Certiorari denied. Mr . Justice  Black  
and Mr . Justice  Douglas  are of the opinion that cer-
tiorari should be granted. Crawjord C. Martin, Attorney 
General of Texas, Nola White, First Assistant Attorney 
General, A. J. Carubbi, Jr., Executive Assistant Attorney 
General, and Robert C. Flowers and Lonny F. Zwiener, 
Assistant Attorneys General, for respondent. Reported 
below: 390 F. 2d 640.
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Rehearing Denied.
No. 696, Mise. Odes  v . Civil  Service  Comm is si on  

of  the  City  of  Chica go  et  al ., ante, p. 945; and
No. 698, Mise. Johnso n  v . Calif ornia , ante, p. 945. 

Petitions for rehearing denied.

No. 86, Mise. Bates  et  al . v . Nels on , Warden , ante, 
p. 16; and

No. 132, Mise. Cerda  v . United  States , ante, p. 872. 
Motions for leave to file petitions for rehearing denied.

Janua ry  10, 1969.

Dismissal Under Rule 60.
No. 1159, Mise. Smalls  v . Ives , Highw ay  Commis -

sione r  of  Connect icut . Appeal from D. C. Conn. 
Appeal dismissed pursuant to Rule 60 of the Rules of 
this Court. Bernard D. Fischman for appellant. Rob-
ert K. Killian, Attorney General of Connecticut, and 
Jack Rubin and Clement J. Kichuk, Assistant Attorneys 
General, for appellee. Reported below: 296 F. Supp. 
448.

January  13, 1969.

Dismissal Under Rule 60.
No. 480. Blas ius  v . Unite d  States . C. A. 2d Cir. 

[Certiorari granted, ante, p. 950.] Writ of certiorari dis-
missed pursuant to Rule 60 of the Rules of this Court. 
Peyton Ford and Harry Grossman for petitioner. Solici-
tor General Griswold for the United States. Donald R. 
Dunner for American Patent Law Assn, et al., as amici 
curiae.

Miscellaneous Orders.
No. 216. Marto ne  v . Morga n et  al ., ante, p. 12. 

Motion to consolidate this case with No. 548 [ante, 
p. 975] denied. J. Minos Simon on the motion.
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No. ---- . Dickens  v . United  States . Application
for bail pending appeal presented to Mr . Justi ce  Doug -
las , and by him referred to the Court, denied. Murry L. 
Randall for applicant. Solicitor General Griswold for 
the United States in opposition.

No. ---- . SCHONBRUN V. COMMANDING OFFICER ET
al . C. A. 2d Cir. Application for reconsideration of de-
nial of stay of mandate presented to Mr . Just ice  Har -
lan , and by him referred to the Court, denied. Mr . 
Justice  Douglas  is of the opinion that the application 
should be granted. Julius B. Kuriansky for applicant.

No. 13. Balti more  & Ohio  Rail road  Co. et  al . v . 
Aberdee n  & Rockfis h  Railroad  Co . et  al ., ante, p. 87. 
Appellees are requested to file within 30 days a response 
to the petition for rehearing.

No. 44. Skinner  et  al . v . Louisi ana . Sup. Ct. La. 
Motion of petitioners for leave to file brief after argu-
ment granted, and such brief shall be filed within 10 days. 
G. Wray Gill, Sr., and George M. Leppert for Skinner 
et al., and Robert S. Link, Jr., for Charbonnet, on the 
motion. [For earlier orders herein, see, e. g., ante, p. 
813.]

No. 138. Powell  et  al . v . Mc Cormac k , Speaker  of  
the  House  of  Repres entati ves , et  al . C. A. D. C. 
Cir. [Certiorari granted, ante, p. 949.] Motion to re-
move case from summary calendar granted. Herbert 0. 
Reid and Arthur Kinoy on the motion.

No. 1029, Mise. Wes ten dorf  v . Patterson , Warden . 
Motion for leave to file petition for writ of habeas corpus 
denied. Treating the papers submitted as a petition 
for writ of certiorari, certiorari denied.
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No. 297. Immigra tion  and  Naturali zation  Service  
v. Stani si c . C. A. 9th Cir. [Certiorari granted, ante, 
p. 912.] Motion of respondent for appointment of coun-
sel granted. It is ordered that G. Bernhard Fedde, Es-
quire, of Portland, Oregon, be, and he is hereby, ap-
pointed to serve as counsel for respondent in this case.

No. 418. Simp son , Warden  v . Rice . C. A. 5th Cir. 
[Certiorari granted, ante, p. 932.] Motions of respond-
ent for leave to proceed further herein in forma pauperis 
and for the appointment of counsel granted. It is or-
dered that Oakley W. Melton, Esquire, of Montgomery, 
Alabama, a member of the Bar of this Court, be, and he 
is hereby, appointed to serve as counsel for respondent in 
this case.

No. 453. Gregg  v . Unite d  Stat es . C. A. 6th Cir. 
[Certiorari granted, ante, p. 932.] Motions of petitioner 
for leave to proceed further herein in forma pauperis and 
for appointment of counsel granted. It is ordered that 
Dean E. Richards, Esquire, of Indianapolis, Indiana, be, 
and he is hereby, appointed to serve as counsel for peti-
tioner in this case.

No. 750. Harrington  v . Calif orni a . Ct. App. Cal., 
2d App. Dist. [Certiorari granted, ante, p. 949.] Mo-
tion of respondent to dispense with printing appendix 
denied. Thomas C. Lynch, Attorney General of Cali-
fornia, and James H. Kline, Deputy Attorney General, 
on the motion.

No. 1021, Mise. Fair  v . Adams , Secre tary  of  State  
of  Flori da , et  al .; and

No. 1049, Mise. Fair  v . Florida  Public  Service  
Commis sion . Motions for leave to file petitions for 
writs of mandamus denied.
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No. 770. Chimel  v . Calif ornia . Sup. Ct. Cal. 
[Certiorari granted, ante, p. 958.] Joint motion to dis-
pense with printing appendix denied. Request by peti-
tioner for additional time for oral argument denied. 
Thomas C. Lynch, Attorney General of California, Wil-
liam E. James, Assistant Attorney General, and Ronald 
M. George, Deputy Attorney General, for respondent on 
the joint motion.

No. 1005, Mise. Allow ay  v . Eyman , Warden , et  al . ;
No. 1044, Mise. Mc Carthy  v . North  Carolina ;
No . 1058, Mise. Montalbano  v . Field , Men ’s Col -

ony  Superintendent ;
No. 1063, Mise. Cupp  v . Crouse , Warden ;
No. 1071, Mise. Schwamb  v . Burke , Warden , et  al . ;
No. 1081, Mise. Berry  v . Fitzha rris , Warden ;
No. 1083, Mise. Pippi n  v . Blackwe ll , Warden ;
No. 1092, Mise. Bryant  v . Craven , Warden ;
No. 1101, Mise. Schmitt  v . Burke , Warden ;
No. 1102, Mise. Archuleta  v . Turner , Warden ; 

and
No. 1125, Mise. Chil dres s  v . Wainw right , Correc -

tions  Direc tor . Motions for leave to file petitions for 
writs of habeas corpus denied.

No. 977, Mise. Biggs  v . Justi ces  of  the  Suprem e  
Court  of  Illinois . Motion for leave to file petition 
for writ of mandamus and other relief denied.

Probable Jurisdiction Noted.
No. 701. Gaston  County , North  Carolina  v . 

Unite d  State s . Appeal from D. C. D. C. Probable 
jurisdiction noted. Grady B. Stott and Wesley E. 
McDonald, Sr., for appellant. Solicitor General Gris-
wold, Assistant Attorney General Pollak, and Nathan 
Lewin for the United States. Reported below: 288 F. 
Supp. 678.
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No. 610. Sullivan , Tax  Commis sion er  of  Con -
necti cut , et  al . v. Unite d  State s  et  al . Appeal from 
C. A. 2d Cir. Probable jurisdiction noted. Robert K. 
Killian, Attorney General of Connecticut, and F. Michael 
Ahern, Ralph G. Murphy, and Richard A. Gitlin, Assist-
ant Attorneys General, for appellants. Solicitor Gen-
eral Griswold for the United States. Brief of amici 
curiae, in support of appellants, was filed by: Mac-
Donald Gallion, Attorney General, and Willard W. Liv-
ingston for the State of Alabama; Duke W. Dunbar, 
Attorney General, and Aurel M. Kelly, Assistant Attor-
ney General, for the State of Colorado; Arthur K. 
Bolton, Attorney General, and William L. Harper, Assist-
ant Attorney General, for the State of Georgia; John B. 
Breckinridge, Attorney General, and William F. Riley, 
Assistant Attorney General, for the State of Kentucky; 
James S. Erwin, Attorney General, and John R. Doyle, 
Assistant Attorney General, for the State of Maine; 
Francis B. Burch, Attorney General, and Jon. F. Oster, 
Assistant Attorney General, for the State of Maryland; 
Elliot L. Richardson, Attorney General, and Alan J. 
Dimond, Assistant Attorney General, for the State of 
Massachusetts; Frank J. Kelley, Attorney General, and 
Maurice Barbour, Assistant Attorney General, for the 
State of Michigan; Douglas M. Head, Attorney General, 
for the State of Minnesota; Norman H. Anderson, At-
torney General, and Walter W. Nowotny, Jr., Assistant 
Attorney General, for the State of Missouri; Ralph H. 
Gillan, Assistant Attorney General, for the State of Ne-
braska; Harvey Dickerson, Attorney General, for the 
State of Nevada; Thomas Wade Bruton, Attorney Gen-
eral, and Robert L. Gunn, Assistant Attorney General, for 
the State of North Carolina; William C. Sennett, Attor-
ney General, and Edward T. Baker, Deputy Attorney 
General, for the State of Pennsylvania; Crawjord C. 
Martin, Attorney General, Nola White, First Assistant 
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Attorney General, Kerns B. Taylor, Assistant Attorney 
General, and A. J. Carubbi, Jr., Executive Assistant At-
torney General, for the State of Texas; Robert Y. Button, 
Attorney General, and M. Harris Parker, Assistant 
Attorney General, for the State of Virginia; James 
Barrett, Attorney General, for the State of Wyoming; 
and the States of Louisiana and Oklahoma. Reported 
below: 398 F. 2d 672.

No. 163. Younger , Dist rict  Attorney  of  Los  
Angeles  County  v . Harris  et  al . Appeal from D. C. 
C. D. Cal. Motion to dispense with printing motion to 
affirm granted. Probable jurisdiction noted. Evelle J. 
Younger, appellant, pro se. Frank S. Pestana, A. L. 
Wirin, and Fred Okrand for appellees. Thomas C. Lynch, 
Attorney General, Albert W. Harris, Jr., Assistant 
Attorney General, and Clifford K. Thompson, Jr., 
Deputy Attorney General, filed a brief for the State of 
California, by invitation of the Court, ante, p. 813. Re-
ported below: 281 F. Supp. 507.

Certiorari Granted. (See also No. 221, Mise., ante, p.
314.)

No. 624. Perkin s v . Standard  Oil  Co . of  Cali -
fornia . C. A. 9th Cir. Certiorari granted. Earl W. 
Kintner, George R. Kucik, Roger Tilbury, Ernest Bony-
hadi, and Bruce M. Hall for petitioner. Francis R. 
Kirkham, Richard J. MacLaury, and H. Helmut Loring 
for respondent. Reported below: 396 F. 2d 809.

No. 672. Unit ed  States  v . King . Ct. Cl. Certio-
rari granted. Solicitor General Griswold, Assistant At-
torney General Weisl, Harris Weinstein, and John C. 
Eldridge for the United States. Neil B. Kabatchnick 
for respondent. Reported below: 182 Ct. Cl. 631, 390 
F. 2d 894.
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January 13, 1969. 393 U. S.

No. 717. Unite d  States  et  al . v . Radio  Televis ion  
News  Director s Ass n , et  al . C. A. 7th Cir. Certio-
rari granted and set for oral argument immediately fol-
lowing No. 2 [Red Lion Broadcasting Co., Inc., et al. v. 
Federal Communications Commission et al., certiorari 
granted, 389 U. S. 968]. Solicitor General Griswold, As- 
sistant Attorney General Zimmerman, Henry Geller, and 
Daniel R. Ohlbaum for the United States et al. Archi-
bald Cox, W. Theodore Pierson, Robert M. Lichtman, 
and Maurice Rosenfield for Radio Television News Di-
rectors Assn, et al., Lloyd N. Cutler, J. Roger Wallenberg, 
Timothy B. Dyk, and Herbert Wechsler for Columbia 
Broadcasting System, Inc., and Lawrence J. McKay, 
Raymond L. Falls, Jr., Corydon B. Dunham, Jr., and 
Howard E. Monderer for National Broadcasting Co., 
Inc., respondents. Reported below: 400 F. 2d 1002.

Certiorari Denied. (See also No. 719, ante, p. 320;
No. 871, Mise., ante, p. 322; and No. 1029, Mise., 
supra.)

No. 332. Moskowi tz  v . Kindt  et  al . C. A. 3d 
Cir. Certiorari denied. Abraham J. Brem Levy for 
petitioner. Solicitor General Griswold for respondents. 
Reported below: 394 F. 2d 648.

No. 400. Veres  v . Arizona . Sup. Ct. Ariz. Certio-
rari denied. Phillip Weeks for petitioner. Gary K. 
Nelson, Attorney General of Arizona, and William 
E. Eubank, Chief Assistant Attorney General, for 
respondent.

No. 451. Fort  v . Illino is . App. Ct. Ill., 1st Dist. 
Certiorari denied. Marshall Patner for petitioner. El-
mer C. Kissane for respondent. Reported below: 91 
Ill. App. 2d 212, 234 N. E. 2d 384.
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No. 81. Broth erho od  of  Locomotive  Engineer s v . 
Mc Elroy  et  al . ; and

No. 128. Termin al  Railroad  Asso ciati on  of  St . 
Louis  v . Mc Elroy  et  al . C. A. 7th Cir. Certiorari 
denied. Harold A. Ross and John H. Haley, Jr., for peti-
tioner in No. 81 and for respondent Brotherhood of Loco-
motive Engineers in No. 128. James A. Wilcox for peti-
tioner in No. 128. Charles R. Judge for respondents 
McElroy et al. in both cases. Solicitor General Griswold, 
Assistant Attorney General Weisl, Peter L. Strauss, and 
John C. Eldridge filed a brief for the United States, as 
amicus curiae, by invitation of the Court, ante, p. 813, in 
both cases. Reported below: 392 F. 2d 966.

No. 441. Bryant  et  ux . v . Illi nois  et  al . Sup. Ct. 
Ill. Certiorari denied. R. Dickey Hamilton for peti-
tioners. William G. Clark, Attorney General of Illinois, 
and John J. O’Toole, Assistant Attorney General, for 
respondents.

No. 512. General  Time  Corp . v . Securities  and  Ex -
change  Commiss ion  et  al . C. A. 2d Cir. Certiorari 
denied. Edward R. Neaher and Paul G. Pennoy er, Jr., 
for petitioner. Solicitor General Griswold and Philip A. 
Loomis, Jr., for Securities and Exchange Commission, 
Breck P. McAllister, Walter L. Stratton, and Benjamin 
Vinar for Talley Industries, Inc., and Clendon H. Lee 
and Stanley L. Sobel for American Investors Fund, Inc., 
et al., respondents. Reported below: 399 F. 2d 396.

No. 631. Yellow  Cab  Co . v . Democ ratic  Union  Or -
ganizing  Commi ttee , Local  777, S. I. U. N. A., AFL- 
CIO. C. A. 7th Cir. Certiorari denied. Robert E. 
Haythorne for petitioner. Harold A. Katz and Irving 
M. Friedman for respondent. Reported below: 398 F. 
2d 735.
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January 13, 1969. 393 U.S.

No. 625. Habib  v . Edwa rds . C. A. D. C. Cir. Cer-
tiorari denied. Raphael G. Urciolo and Herman Miller 
for petitioner. Reported below: 130 U. S. App. D. C. 
126, 397 F. 2d 687.

No. 627. Libbey -Owen s -Ford  Glass  Co . v . Mc Cul -
loch , Chairm an , Nation al  Labor  Rela tio ns  Board , 
et  al . C. A. D. C. Cir. Certiorari denied. Guy Farmer 
and Arnold F. Bunge, Sr., for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondents. Reported below: 131 
U. S. App. D. C. 190, 403 F. 2d 916.

No. 629. In re  Success ion  of  Andrau  (Bank  of  
the  Southw est  Nation al  Assn ., Houston  v . Siegl er  
et  al .). Sup. Ct. La. Certiorari denied. L. Keith 
Simmer for petitioner. Claude R. Miller for respondents 
Siegler et al.

No. 630. Barnes  et  al . v . Unite d  Stat es . Ct. Cl. 
Certiorari denied. Eberhard P. Deutsch, René H. Himel, 
Jr., and Charles K. Reasonover for petitioners. Solicitor 
General Griswold, Assistant Attorney General Weisl, and 
Alan S. Rosenthal for the United States.

No. 635. Frie dman  et  ux . v . Chesap eake  & Ohio  
Railw ay  Co . et  al . C. A. 2d Cir. Certiorari denied. 
Abraham Glasser for petitioners. Carl E. Newton and 
M. Lauck Walton for Chesapeake & Ohio Railway Co., 
and Eugene Z. DuBose and John L. Rogers, Jr., for Bal-
timore & Ohio Railroad Co., respondents. Reported 
below: 395 F. 2d 663.

No. 640. Ultimate  Researc h  & Devel opm ent  Corp , 
et  al . v. Taylor  Wine  Co ., Inc . C. A. 2d Cir. Certio-
rari denied. Hoflman Stone for petitioners. Reported 
below: 397 F. 2d 784.
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No. 628. Anderson  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. H. Dale Cook for petitioner. 
Reported below: 444 P. 2d 239.

No. 637. Town  of  Hemp st ead  et  al . v . American  
Airline s , Inc ., et  al . C. A. 2d Cir. Certiorari denied. 
Howard E. Levitt for petitioners. Eowler Hamilton, Ly-
man M. Tondel, Jr., and George Weisz for American Air-
lines, Inc., et al., Sidney Goldstein, Daniel B. Goldberg, 
and Joseph Lesser for Port of New York Authority, 
Samuel J. Cohen for Ruby et al., and Solicitor General 
Griswold, Assistant Attorney General Weisl, John C. 
Eldridge, and Norman Knopf for the Administrator of 
the Federal Aviation Agency, respondents. Reported 
below: 398 F. 2d 369.

No. 639. Wash ingt on  Metr opol itan  Area  Transit  
Comm iss ion  v . United  States  et  al . ; and

No. 658. Washington , Virgini a  & Maryland  Coach  
Co ., Inc ., et  al . v . United  States  et  al . C. A. D. C. 
Cir. Certiorari denied. Russell W. Cunningham for pe-
titioner in No. 639, and Manuel J. Davis and Samuel M. 
Langerman for petitioners in No. 658. Solicitor General 
Griswold, Assistant Attorney General Martz, Roger P. 
Marquis, Thomas L. McKevitt, and A. Donald Mileur 
for the United States et al. in both cases. Reported 
below: 130 U. S. App. D. C. 171, 398 F. 2d 765.

No. 649. Dugger  v. United  Stat es . C. A. 8th Cir. 
Certiorari denied. Kenneth K. Simon for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 396 F. 2d 279.

No. 653. Pres cott  v . Shell  Oil  Co., Inc . C. A. 
6th Cir. Certiorari denied. Leslie A. Nicholson for 
petitioner. J. Martin Regan for respondent. Reported 
below: 398 F. 2d 592.
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No. 654. Southall , trading  as  Southall  Realty  
Co. v. Brown . C. A. D. C. Cir. Certiorari denied. 
Raphael G. Urciolo and Herman Miller for petitioner. 
Florence Wagman Roisman for respondent.

No. 655. Davis  v . Litt ell . C. A. 9th Cir. Certio-
rari denied. Laurence Davis, petitioner, pro se. Joseph 
S. Jenckes, Jr., for respondent. Reported below: 398 F. 
2d 83.

No. 656. Norman  et  al . v . Unite d  State s . Ct. Cl. 
Certiorari denied. Richard L. Merrick for Norman et al., 
and Clifford A. Dougherty for Martin, petitioners. So-
licitor General Griswold, Assistant Attorney General 
Weisl, and John C. Eldridge for the United States. Re-
ported below: 183 Ct. Cl. 41, 392 F. 2d 255.

No. 661. Shott  v. Conroy , Trustee  in  Bankrupt cy . 
C. A. 6th Cir. Certiorari denied. James G. Andrews, 
Jr., for petitioner. J. Vincent Aug and William H. 
Neiman for respondent.

No. 664. Ransb urg  Electro -Coating  Corp . v . Ionic  
Electrost atic  Corp . C. A. 4th Cir. Certiorari denied. 
James P. Hume and Clyde F. Willian for petitioner. 
John S. McDaniel, Jr., for respondent. Reported below: 
395 F. 2d 92.

No. 666. Trice , Execu trix  v . Commercial  Union  
Ass urance  Co ., Ltd ., et  al . C. A. 6th Cir. Certiorari 
denied. Fyke Farmer for petitioner. Lon P. MacFar- 
land for respondents. Reported below: 397 F. 2d 889.

No. 669. Ivancie  v. Thornton , Attor ney  General  
of  Oregon , et  al . Sup. Ct. Ore. Certiorari denied. 
Floyd A. Fredrickson for petitioner. Reported below: 
250 Ore. 550, 443 P. 2d 612.
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No. 674. Preston  et  al . v . Unite d  States  Trust  Co . 
of  New  York  et  al ., Truste es , et  al . C. A. 2d Cir. 
Certiorari denied. C. Dickerman Williams for peti-
tioners. Louis L. Stanton, Jr., and Stanley F. Reed, Jr., 
for United States Trust Co. of New York et al., and 
Standish F. Medina for Hutchings et al., respondents. 
Reported below: 394 F. 2d 456.

No. 677. Poprows ki  v . Immigra tion  and  Naturali -
zation  Servi ce . C. A. 5th Cir. Certiorari denied. 
Robert Gerard Tardij for petitioner. Solicitor General 
Griswold for respondent. Reported below: 394 F. 2d 
987.

No. 678. Flambeau  Plast ics  Corp . v . Nation al  
Labor  Relatio ns  Board  et  al . C. A. 7th Cir. Cer-
tiorari denied. Walter S. Davis for petitioner. Solic-
itor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for National Labor Rela-
tions Board, and David Previant for Local No. 380, 
International Union, Allied Industrial Workers of Amer-
ica, AFL-CIO, respondents. Reported below: 401 F. 2d 
128.

No. 679. In re  Shavin . Sup. Ct. Ill. Certiorari 
denied. Georye D. Crowley for petitioner. John Cad- 
walader Menk for Commissioners of the Supreme Court 
of Illinois in opposition to the petition. Reported be-
low: 40 Ill. 2d 254, 239 N. E. 2d 790.

No. 688. United  Steelw orkers  of  Americ a  v . CCI 
Corp . C. A. 10th Cir. Certiorari denied. Elliot Bred- 
hoff, Michael H. Gottesman, George H. Cohen, Chris 
Dixie, and Bernard Kleiman for petitioner. Carl D. 
Hall, Jr., for respondent. Reported below: 395 F. 2d 
529.

320-583 0 - 69 - 60
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No. 680. Byrd  v . Lane , Warden , et  al . C. A. 7th 
Cir. Certiorari denied. Ferdinand Samper for peti-
tioner. John J. Dillon, Attorney General of Indiana, 
and John F. Davis, Deputy Attorney General, for 
respondents. Reported below: 398 F. 2d 750.

No. 681. Jarb oe  Bros . Storag e Wareh ous e , Inc . v . 
Allied  Van  Lines , Inc . C. A. 4th Cir. Certiorari de-
nied. Howard G. Reamer for petitioner. Francis D. 
Murnaghan, Jr., and Joseph H. H. Kaplan for respond-
ent. Reported below: 400 F. 2d 743.

No. 685. Union  Railw ay  Co. v. Swif t  & Co. C. A. 
6th Cir. Certiorari denied. Cooper Turner, Jr., for pe-
titioner. Jack Petree for respondent. Reported below: 
396 F. 2d 798.

No. 686. Ball  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Milton E. Grusmark for peti-
tioner. Reported below: 207 So. 2d 492.

No. 689. Famiano  v . Enyeart  et  al . C. A. 7th 
Cir. Certiorari denied. Benjamin Riser for petitioner. 
Nathan Levy and George N. Beamer, Jr., for respondents. 
Reported below: 398 F. 2d 661.

No. 690. Stol tzf us  et  ux . v . Unite d  Stat es . C. A. 
3d Cir. Certiorari denied. Converse Murdoch for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Rogovin, Joseph M. Howard, and John M. Brant 
for the United States. Reported below: 398 F. 2d 1002.

No. 692. Deming  National  Bank  v . Morris on  Fly -
ing  Servic e . C. A. 10th Cir. Certiorari denied. Ben-
jamin M. Sherman for petitioner. John H. Risken for 
respondent. Reported below: 404 F. 2d 856.
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No. 693. Zakutan sky  et  al . v . United  States  et  al . 
C. A. 7th Cir. Certiorari denied. Bernard H. Sokol for 
petitioners. Solicitor General Griswold, Assistant Attor-
ney General Rogovin, Joseph M. Howard, and John M. 
Brant for the United States et al. Reported below: 401 
F. 2d 68.

No. 695. International  Broth erho od  of  Elect ri -
cal  Workers , Local  Union  No . 5 v. Unite d  States  
Equal  Employm ent  Opportunit y  Commis sion . C. A. 
3d Cir. Certiorari denied. Loyal H. Gregg for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Pollak, and Russell Specter for respondent. Re-
ported below: 398 F. 2d 248.

No. 696. City  of  Miami  Beach  v . Kugel  et  ux . 
Dist. Ct. App. Fla., 3d Dist. Certiorari denied. Raph-
ael Steinhardt for petitioner. Martin Greenbaum for 
respondents. Reported below: 206 So. 2d 282.

No. 697. Romero  et  ux . v . Ten  Eyck -Shaw , Inc . 
C. A. 9th Cir. Certiorari denied. Alfred C. Marquez 
for petitioners. Madison B. Graves for respondent. 
Reported below: 400 F. 2d 81.

No. 700. Hunt  v . United  States . C. A. 5th Cir. 
Certiorari denied. Luther E. Jones, Jr., for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Roger A. Pauley for 
the United States. Reported below: 400 F. 2d 306.

No. 702. Samuels  v . United  States . C. A. 5th Cir. 
Certiorari denied. Ben F. Foster and Gordon G. Hawn 
for petitioner. Solicitor General Griswold, Assistant At-
torney General Rogovin, and Joseph M. Howard for 
the United States. Reported below: 398 F. 2d 964.
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January 13, 1969. 393 U. S.

No. 694. Pagano  v . Martin  et  al . C. A. 4th Cir. 
Certiorari denied. Robert M. Harcourt and Philip J. 
Hirschkop for petitioner. Solicitor General Griswold, 
Assistant Attorney General Weisl, John C. Eldridge, and 
Walter H. Fleischer for respondents. Reported below: 
397 F. 2d 620.

No. 707. Brotherhood  of  Locomotive  Firemen  & 
Enginem en  et  al . v . Chica go , Milw auke e , St . Paul  
& Pacific  Rail road  Co . C. A. 7th Cir. Certiorari de-
nied. Alex Elson, Harold C. Heiss, Willard J. Lassers, 
and Aaron S. Wolff for petitioners. James P. Reedy 
for respondent. Reported below: 397 F. 2d 541.

No. 710. Blackburn  v . Unite d  State s ; and
No. 723. Call  v . United  States . C. A. 4th Cir. 

Certiorari denied. Larry S. Moore and Julius A. Rous-
seau, Jr., for petitioner in No. 710, and Franklin Smith 
for petitioner in No. 723. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Paul C. Summitt for the United States in both cases. 
Reported below: No. 710, 401 F. 2d 574; No. 723, 401 F. 
2d 540.

No. 714. Estat e of  Talbot t  (Carver , Execu tor ) 
v. Commis sio ner  of  Internal  Revenue . C. A. 4th Cir. 
Certiorari denied. Walter E. Barton for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, and Harry Baum for respondent. Reported 
below: 403 F. 2d 851.

No. 725. Patriarca  et  al . v . United  Stat es . C. A. 
1st Cir. Certiorari denied. Francis J. DiMento for 
petitioner Patriarca and Ronald J. Chisholm for peti-
tioner Cassesso. Solicitor General Griswold, Assistant 
Attorney General Vinson, and Beatrice Rosenberg for 
the United States. Reported below: 402 F. 2d 314.
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No. 718. Daws on  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Benjamin Ungerman for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, Joseph M. Howard, and John M. Brant for the 
United States. Reported below: 400 F. 2d 194.

No. 721. Darli ngton  Manuf actur ing  Co . v . Na -
tional  Labor  Relat ions  Board  et  al . ; and

No. 722. Deeri ng  Millik en , Inc ., et  al . v . Na -
tional  Labor  Relations  Board  et  al . C. A. 4th Cir. 
Certiorari denied. Thornton H. Brooks, Hugh B. Cox, 
Brice M. Clagett, and George V. Allen, Jr., for petitioner 
in No. 721, and Stuart N. Updike and John R. Schoe- 
mer, Jr., for petitioners in No. 722. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, Nor-
ton J. Come, and Nancy M. Sherman for respondent 
National Labor Relations Board in both cases. Re-
ported below: 397 F. 2d 760.

No. 724. Marcus  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Marvin J. Bloch for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, Joseph M. Howard, and John P. Burke for 
the United States. Reported below: 401 F. 2d 563.

No. 727. Burges s v . United  States . C. A. 4th Cir. 
Certiorari denied. Charles Fuller Blanchard for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Robert G. May-
sack for the United States. Reported below: 402 F. 2d 
85.

No. 728. Clemens  v . Central  Railroad  Co . of  New  
Jers ey  et  al . C. A. 3d Cir. Certiorari denied. Law-
rence J. Richette for petitioner. Robert H. Kleeb for 
respondents. Reported below: 399 F. 2d 825.
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January 13, 1969. 393 U. S.

No. 729. International  Woodw orke rs  of  Ameri ca , 
Local  Union  3-3, AFL-CIO v. National  Labor  Re -
lations  Board . C. A. 9th Cir. Certiorari denied. 
Joseph L. Rauh, Jr., and John Silard for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent. James C. 
Dezendorf for Western Wirebound Box Co., defendant 
below, in opposition.

No. 730. Shelton  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. Fred Blanton, Jr., for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Yeagley, Kevin T. Maroney, and Robert L. 
Keuch for the United States. Reported below: 131 
U. S. App. D. C. 315, 404 F. 2d 1292.

No. 737. Napue  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. R. Eugene Pincham, Earl E. Stray-
horn, Charles B. Evins, and Sam Adam for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 401 F. 2d 107.

No. 742. Transit  Casua lty  Co . et  al . v . Securi ty  
Trust  Co . et  al . C. A. 5th Cir. Certiorari denied. 
Samuel J. Powers, Jr., and George P. Bowie for peti-
tioners. James A. Dixon and Sam Daniels for respond-
ent Security Trust Co., and John M. Allison for respond-
ent Treasurer and Insurance Commissioner of Florida. 
Reported below: 396 F. 2d 803, 399 F. 2d 665.

No. 747. Structural  Laminates , Inc . v . Douglas  
Fir  Plywood  Assn . C. A. 9th Cir. Certiorari denied. 
Kenneth E. Roberts for petitioner. Alfred J. Schweppe 
and Arthur S. Langlie for respondent. Reported below: 
399 F. 2d 155.
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No. 736. Cain , dba  Cain ’s Bar  v . State  Beverage  
Depa rtme nt  of  Flori da  et  al . Sup. Ct. Fla. Cer-
tiorari denied. A. K. Black for petitioner.

No. 743. Freema n v . United  States . C. A. 6th 
Cir. Certiorari denied. Jack G. Day and Frank E. 
Haddad, Jr., for petitioner. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 400 F. 2d 
992.

No. 739. Morga n  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Joe J. Harrell for petitioner. Solic-
itor General Griswold for the United States. Reported 
below: 399 F. 2d 93.

No. 746. Convers e v . Udall , Secretary  of  the  
Interi or . C. A. 9th Cir. Certiorari denied. William 
Braly Murray for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Martz, S. Billingsley 
Hill, and George R. Hyde for respondent. Reported 
below: 399 F. 2d 616.

No. 751. Cannery  Workers  Union  of  the  Pacific  
v. National  Labor  Relati ons  Board . C. A. 9th Cir. 
Certiorari denied. Robert W. Gilbert and Louis A. 
Nissen for petitioner. Solicitor General Griswold, Arn-
old Ordman, Dominick L. Manoli, and Norton J. Come 
for respondent. Reported below: 396 F. 2d 955.

No. 752. Milt on  Frank  Allen  Publicati ons , Inc . 
v. Georgia  Ass ociation  of  Petroleum  Retai lers , Inc . 
Sup. Ct. Ga. Certiorari denied. Lynwood A. Maddox 
for petitioner. James A. Mackay and Cleburne E. 
Gregory, Jr., for respondent. Reported below: 224 Ga. 
518, 162 S. E. 2d 724.
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No. 821. General  Time  Corp . v . Securit ies  and  
Exchan ge  Commis si on  et  al . C. A. 2d Cir. Certio-
rari denied. Edward R. Neaher and Paul G. Pen-
noy er, Jr., for petitioner. Walter L. Stratton, Breck P. 
McAllister, and Benjamin Vinar for respondent Talley 
Industries, Inc., Clendon H. Lee and Stanley L. Sobel 
for respondents American Investors Fund, Inc., et al. 
Reported below: 407 F. 2d 65.

No. 633. Krebs  et  al . v . Ashbrook  et  al . C. A. 
D. C. Cir. Certiorari denied. Mr . Justice  Douglas  
is of the opinion that certiorari should be granted. 
Melvin L. Wulf, Philip J. Hirschkop, Arthur Kinoy, 
William M. Kunstler, and Jeremiah Gutman for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Yeagley, Kevin T. Maroney, and Lee B. Ander-
son for respondents. Reported below: ---- U. S. App.
D. C.----, 407 F. 2d 306.

No. 709. Whitf ield  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Claude L. 
Rowe for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Rogovin, Joseph M. Howard, 
and John M. Brant for the United States. Reported 
below: 401 F. 2d 480.

No. 716. Gene ral  Time  Corp . v . Talle y Indus -
tries , Inc ., et  al . C. A. 2d Cir. Certiorari denied. 
Mr . Justic e Douglas  is of the opinion that certiorari 
should be granted. Edward R. Neaher and Paul G. 
Pennoy er, Jr., for petitioner. Walter L. Stratton and 
Benjamin Vinar for respondents Talley Industries, Inc., 
et al., and Clendon H. Lee and Stanley L. Sobel for 
respondent American Investors Fund, Inc. Reported 
below: 403 F. 2d 159.
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No. 754. Tarboro  v . Reading  Co . C. A. 3d Cir. 
Certiorari denied. Abraham E. Freedman and Avram 
G. Adler for petitioner. Levy Anderson for respondent. 
Reported below: 396 F. 2d 941.

No. 636. Yeager , Princi pal  Keepe r  v . Johnson  
et  al . C. A. 3d Cir. Motion of respondents for leave 
to proceed in forma pauperis granted. Certiorari denied. 
A. Morton Shapiro for petitioner. Curtis R. Reitz, 
Stanford Shmukler, and M. Gene Haeberle for respond-
ents. Reported below: 399 F. 2d 508.

No. 657. San  Jacinto  Sand  Co ., Inc . v . South -
we ste rn  Bell  Tele phone  Co . Ct. Civ. App. Tex., 
14th Sup. Jud. Dist. Motion to enlarge record granted. 
Certiorari denied. Alvin Diamond for petitioner. 
David T. Searls for respondent. Reported below: 426 
S. W. 2d 338.

No. 667. Garner  et  ux . v . Commiss ioner  of  In -
ternal  Revenue . C. A. 6th Cir. Motion to dispense 
with printing petition granted. Certiorari denied. So-
licitor General Griswold, for respondent.

No. 711. Bartone  v . Unite d  States . C. A. 6th Cir. 
Motion to dispense with printing petition granted. Cer-
tiorari denied. Arlene B. Steuer for petitioner. Solic-
itor General Griswold, Assistant Attorney General Rogo-
vin, and Joseph M. Howard for the United States. 
Reported below: 400 F. 2d 459.

No. 676. Genov ese  v . United  States . C. A. 2d 
Cir. Certiorari denied. Mr . Just ice  Marsh all  took 
no part in the consideration or decision of this petition. 
Wilfred L. Davis for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Vinson, Beatrice Rosen-
berg, and Kirby W. Patterson for the United States.
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No. 671. Leonard , Administratr ix v . Wharton , 
Admini str ator . C. A. 4th Cir. Motion to dispense 
with printing petition granted. Certiorari denied. Re-
ported below: 396 F. 2d 452.

No. 683. Rose  v . New  Mexico . Sup. Ct. N. M. 
Motion to dispense with printing petition granted. 
Certiorari denied. Dean Zinn for petitioner. Reported 
below: 79 N. M. 277, 442 P. 2d 589.

No. 682. Ditto  v . City  of  Chic ago  et  al . App. Ct. 
Ill., 1st Dist. Certiorari denied. Mr . Justice  Black  
and Mr . Justice  Douglas  are of the opinion that cer-
tiorari should be granted. Richard F. Watt and Stanley 
A. Bass for petitioner. Raymond F. Simon and Robert 
E. Wiss for respondents. Reported below: 86 Ill. App. 
2d 340, 230 N. E. 2d 41.

No. 16, Mise. Walker  v . Michigan . Sup. Ct. Mich. 
Certiorari denied. Frank J. Kelley, Attorney General 
of Michigan, Robert A. Derengoski, Solicitor General, 
and Stewart H. Freeman, Assistant Attorney General, 
for respondent.

No. 201, Mise. Mc Cullough  v . United  States . 
C. A. 3d Cir. Certiorari denied. Charles Jay Bogdanofj 
for petitioner. Solicitor General Griswold, Assistant At-
torney General Vinson, Beatrice Rosenberg, and Paul C. 
Summitt for the United States. Reported below: 389 
F. 2d 563.

No. 317, Mise. Mixon  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Edmond B. Marner, 
Deputy Attorney General, for respondent.
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No. 349, Mise. Menendez  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. John Paul Howard for pe-
titioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Marshall 
Tamor Golding for the United States. Reported below: 
393 F. 2d 312.

No. 354, Mise. Krug  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, Doris H. Maier, Assist-
ant Attorney General, and Edward A. Hinz, Jr., Deputy 
Attorney General, for respondent. Reported below: 256 
Cal. App. 2d 219, 63 Cal. Rptr. 813.

No. 362, Mise. Bradley  v . Florida . Dist. Ct. App. 
Fla., 2d Dist. Certiorari denied. Earl Faircloth, At-
torney General of Florida, and William D. Roth, Assist-
ant Attorney General, for respondent. Reported below: 
206 So. 2d 657.

No. 376, Mise. Lacey  v . United  States . C. A. 2d 
Cir. Certiorari denied. John F. X. Peloso for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Roger A. 
Pauley for the United States. Reported below: 395 F. 
2d 881.

No. 383, Mise. Holse n v . Unite d States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 392 F. 2d 
292.

No. 643, Mise. Bailey  et  al . v . New  York . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. 
John M. Linsenmeyer for petitioners. Elliott Golden 
and Frank Di Laila for respondent.
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No. 394, Mise. Oliveri  v . Iowa . Sup. Ct. Iowa. 
Certiorari denied. Richard C. Turner, Attorney General 
of Iowa, and James C. Sell, Assistant Attorney General, 
for respondent. Reported below: ---- Iowa ---- , 156
N. W. 2d 688.

No. 455, Mise. Moore , aka  Louis  v . United  States . 
C. A. 5th Cir. Certiorari denied. Ralph L. Crawjord 
for petitioner. Solicitor General Griswold, Assistant At-
torney General Vinson, Beatrice Rosenberg, and Mervyn 
Hamburg for the United States. Reported below: 394 
F. 2d 818.

No. 495, Mise. Zamora  v . Calif orni a . Sup. Ct. Cal. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, and Edsel W. Haws and Roger E. Venturi, 
Deputy Attorneys General, for respondent.

No. 555, Mise. Mack  v . Walker , Warden . C. A. 
5th Cir. Certiorari denied. James Domengeaux for pe-
titioner. Jack P. F. Gremillion, Attorney General of 
Louisiana, for respondent. Reported below: 372 F. 2d 
170.

No. 557, Mise. Tyler  v . Beto , Correc tions  Direc -
tor . C. A. 5th Cir. Certiorari denied. Crawjord C. 
Martin, Attorney General of Texas, Nola White, First 
Assistant Attorney General, and Robert C. Flowers and 
Lonny F. Zwiener, Assistant Attorneys General, for 
respondent. Reported below: 391 F. 2d 993.

No. 563, Mise. Carlton  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Frank A. Bauman for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Edward Fenig 
for the United States. Reported below: 395 F. 2d 10.
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No. 565, Mise. Hendri ckso n v . United  States . 
C. A. 6th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Vinson, Beatrice 
Rosenberg, and Edward Fenig for the United States. 
Reported below: 394 F. 2d 807.

No. 569, Mise. Tolever  v . Smith , Warden . Sup. 
Ct. Ga. Certiorari denied. Reuben A. Garland for peti-
tioner. Arthur K. Bolton, Attorney General of Georgia, 
Marion 0. Gordon and Mathew Robins, Assistant Attor-
neys General, and Courtney Wilder Stanton, Deputy 
Assistant Attorney General, for respondent. Reported 
below: 224 Ga. 270, 161 S. E. 2d 266.

No. 603, Mise. Miller  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Jerome M. Feit, and 
Mervyn Hamburg for the United States. Reported 
below: 396 F. 2d 492.

No. 610, Mise. Mende z  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, William E. James, Assistant Attorney Gen-
eral, and & Clark Moore, Deputy Attorney General, for 
respondent.

No. 650, Mise. Barofsky  v . General  Electr ic  Corp . 
C. A. 9th Cir. Certiorari denied. William H. Pavitt, 
Jr., for petitioner. Ford W. Harris, Jr., and Thomas A. 
Briody for respondent. Reported below: 396 F. 2d 340.

No. 655, Mise. Bauerli en  v . Warden , Maryla nd  
Penite ntiary . C. A. 4th Cir. Certiorari denied.

No. 657, Mise. Price  v . Virgi nia . Sup. Ct. App. Va. 
Certiorari denied.
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No. 670, Mise. Tinch  v . United  State s . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, and Jerome M. Feit 
for the United States.

No. 684, Mise. Boykin  v . Unit ed  Stat es . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, and Jerome M. Feit 
for the United States. Reported below: 398 F. 2d 483.

No. 719, Mise. Lewis  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, and Jerome M. Feit 
for the United States.

No. 728, Mise. Retolaza  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. H. Thomas Howell for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Jerome M. Feit for the United 
States. Reported below: 398 F. 2d 235.

No. 735, Mise. Hopkins  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 736, Mise. Nelson  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 759, Mise. Wolenski  v . Shovlin , State  Hospi -
tal  Supe rinten dent . C. A. 3d Cir. Certiorari denied.

No. 764, Mise. Llanes  v . United  State s . C. A. 2d 
Cir. Certiorari denied. Murray M. Segal for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Jerome M. Feit, and Ronald L. Gainer for the 
United States. Reported below: 398 F. 2d 880.
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No. 779, Mise. Hart  v . United  State s . C. A. 8th 
Cir. Certiorari denied. Joseph J. De Raad for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Jerome M. Feit, and Roger A. Pauley 
for the United States. Reported below: 396 F. 2d 243.

No. 782, Mise. Hill  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. John S. Tucker, Jr., for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Jerome M. Feit, and Robert G. Maysack 
for the United States. Reported below: 395 F. 2d 694.

No. 791, Mise. Peabody  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Philip R. Mona-
han for the United States. Reported below: 394 F. 2d 
175.

No. 796, Mise. Yant  v . Blackw ell , Warden . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for respondent. Reported below: 396 F. 2d 808.

No. 803, Mise. Webb  v . Coms tock , Conservation  
Center  Superi ntende nt . C. A. 9th Cir. Certiorari 
denied.

No. 806, Mise. Arnold  v . Hendrick , County  Pris -
ons  Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 808, Mise. Birrell  v . Herlands , U. S. Dist ric t  
Judge . C. A. 2d Cir. Certiorari denied. Solicitor Gen-
eral Griswold, Assistant Attorney General Vinson, and 
Beatrice Rosenberg for respondent. Reported below: 
399 F. 2d 343.

No. 835, Mise. Dooner  v . Buckman , State  Hos -
pit al  Direct or . Ct. App. N. Y. Certiorari denied.
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No. 811, Mise. Lupi no  v . United  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 817, Mise. Colavecchio  et  al . v . Ohio . Ct. 
App. Ohio, Cuyahoga County. Certiorari denied. 
James R. Willis for petitioners. John T. Corrigan for 
respondent.

No. 819, Mise. Hamlett  v . Unite d  Stat es . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, Jerome M. 
Feit, and Edward Fenig for the United States.

No. 820, Mise. Williams  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 399 F. 2d 492.

No. 830, Mise. Stri ckland  v . Cohen , Secre tary  of  
Health , Education , and  Welf are . C. A. 4th Cir. 
Certiorari denied. John B. Culbertson for petitioner. 
Solicitor General Griswold for respondent. Reported 
below: 396 F. 2d 954.

No. 832, Mise. Blakey  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, Jerome M. 
Feit, and Edward Fenig for the United States.

No. 833, Mise. Bump us  v . Massachuse tts . Sup. Jud. 
Ct. Mass. Certiorari denied. William. P. Homans, Jr., 
for petitioner. Howard M. Miller, Assistant Attorney 
General of Massachusetts, and Bruce G. McNeill, Dep-
uty Assistant Attorney General, for respondent.

No. 837, Mise. Hende rso n  v . Penns ylvani a  et  al . 
C. A. 3d Cir. Certiorari denied.
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No. 842, Mise. Mc Closkey  v . Boslow , Instit ution  
Director . Ct. Sp. App. Md. Certiorari denied. Re-
ported below: 4 Md. App. 581, 244 A. 2d 463.

No. 846, Mise. Bond  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. James R. West for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 397 F. 2d 162.

No. 848, Mise. Woodside  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 849, Mise. Tortori ce  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. 
Michael F. Dillon for respondent.

No. 852, Mise. Hibbe rt  v . New  York  City  Trans it  
Authorit y . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. 
Certiorari denied. Herman Adlerstein for petitioner. 
Helen R. Cassidy for respondent.

No. 854, Mise. Furlong  v . Walker . C. A. 3d Cir. 
Certiorari denied.

No. 856, Mise. Leema n v . United  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward F enig for the United States. Reported 
below: 398 F. 2d 835.

No. 862, Mise. Zimmer man  v . Warden , Maryla nd  
House  of  Correc tion . Ct. Sp. App. Md. Certiorari 
denied.

No. 863, Mise. Wurtzburge r  v . New  York . App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Leon B. Polsky for petitioner.

320-583 0 - 69 - 61
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January 13, 1969. 393 U. S.

No. 864, Mise. Larso n  v . Bennett , Warden . Sup. 
Ct. Iowa. Certiorari denied. Reported below: ----
Iowa---- , 160 N. W. 2d 303.

No. 868, Mise. New  England  Enterp rise s , Inc ., et  
al . v. United  State s . C. A. 1st Cir. Certiorari denied. 
Stanley M. Brown for petitioners. Solicitor General 
Griswold, Assistant Attorney General Vinson, Beatrice 
Rosenberg, and Roger A. Pauley for the United States. 
Reported below: 400 F. 2d 58.

No. 870, Mise. Clark  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Jerome M. Feit, and 
Robert G. Maysack for the United States. Reported 
below: 400 F. 2d 83.

No. 872, Mise. Mc Carthy  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 873, Mise. Watkins  v . Wisconsin . Sup. Ct. 
Wis. Certiorari denied. Reported below: 39 Wis. 2d 
718, 159 N. W. 2d 675.

No. 874, Mise. Lent  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 876, Mise. Johnson  v . New  York  et  al . C. A. 
2d Cir. Certiorari denied.

No. 878, Mise. Boyde n v . Curtis , U. S. Distr ict  
Judge . C. A. 9th Cir. Certiorari denied. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Jerome M. Feit, and Robert G. May sack for respondent.

No. 882, Mise. Bracamont e  v . Fiel d , Men 's  Colon y  
Superi ntendent . Sup. Ct. Cal. Certiorari denied.
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No. 879, Mise. Norm an  v . Michigan . Sup. Ct. 
Mich. Certiorari denied. Frank J. Kelley, Attorney 
General of Michigan, Robert A. Derengoski, Solicitor 
General, and James J. Wood, Assistant Attorney General, 
for respondent.

No. 880, Mise. Desroch e  v . Libe rty  Mutual  Insur -
ance  Co. et  al . Sup. Ct. La. Certiorari denied. Floyd 
J. Reed for petitioner. Robert B. Acomb, Jr., for 
respondents.

No. 881, Mise. Alaway  v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Edward Fenig for the United States.

No. 885, Mise. Snell  v . Simp son , Warden . Sup. 
Ct. Ala. Certiorari denied.

No. 888, Mise. Norman  v . Chambers , U. S. Circui t  
Judge , et  al . C. A. 9th Cir. Certiorari denied. Solic-
itor General Griswold for respondents.

No. 889, Mise. Paulekas  v . Clark , Attorney  Gen -
eral , et  al . C. A. 9th Cir. Certiorari denied. Norman 
Leonard for petitioner. Solicitor General Griswold for 
respondents.

No. 890, Mise. Carlin  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
261 Cal. App. 2d 30, 67 Cal. Rptr. 557.

No. 891, Mise. Wilson  v . Procu nier , Correct ions  
Director , et  al . C. A. 9th Cir. Certiorari denied.

No. 892, Mise. Lewi s v . Calif ornia  Department  
of  Corre ctio ns . C. A. 9th Cir. Certiorari denied.



1038 OCTOBER TERM, 1968.

January 13, 1969. 393 U.S.

No. 893, Mise. Baskin  v . Tourle ntes  et  al . C. A. 
7th Cir. Certiorari denied. William G. Clark, Attorney 
General of Illinois, John J. O’Toole, Assistant Attorney 
General, and Stuart D. Perlman, Special Assistant 
Attorney General, for Tourlentes et al., and Sheldon P. 
Migdal for Carson et al., respondents.

No. 895, Mise. Shaird  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 899, Mise. Hofle r  v . Speari n , Preston  & Bur -
rows , Inc ., et  al ., dba  Spear in -Tully . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Morton Alpert for petitioner. Emil V. Pilz and George 
Foster Mackey for respondents.

No. 900, Mise. Hill  v . Calif ornia . C. A. 9th Cir. 
Certiorari denied.

No. 902, Mise. Owens  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States.

No. 904, Mise. Pinkney  v . Koret  of  Calif ornia  
et  al . Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Everett A. Corten for respondent Workmen’s Compen-
sation Appeals Board of California.

No. 906, Mise. Elliott  v . Orego n . Sup. Ct. Ore. 
Certiorari denied.

No. 918, Mise. Tarrance  v . Louisi ana . Sup. Ct. 
La. Certiorari denied. G. Wray Gill, Sr., and George 
M. Leppert for petitioner. Reported below: 252 La. 
396, 211 So. 2d 304.
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No. 908, Mise. Miller  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied. Reported below: 397 F. 2d 
363.

No. 911, Mise. Riffon  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 914, Mise. Camma nn  v . Burke , U. S. Distr ict  
Judge , et  al . C. A. 9th Cir. Certiorari denied.

No. 915, Mise. Furtak  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 916, Mise. Knaub  v . Alask a . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 443 P. 2d 44.

No. 917, Mise. Nassar  v . Massachuset ts . Sup. 
Jud. Ct. Mass. Certiorari denied. William P. Ho-
mans, Jr., for petitioner. Elliot L. Richardson, Attorney 
General of Massachusetts, John J. Jennings, Special As-
sistant Attorney General, Howard M. Miller, Assistant 
Attorney General, Wilmot R. Hastings, First Assistant 
Attorney General, and John M. Finn, Deputy Assistant 
Attorney General, for respondent. Reported below: 354 
Mass. 249, 237 N. E. 2d 39.

No. 920, Mise. Stevens  v . Alas ka . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 443 P. 2d 600.

No. 922, Mise. Martin  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 925, Mise. Waller  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 927, Mise. Mace  v . Miss ouri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 427 S. W. 2d 507.
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No. 910, Mise. Delan ey  v . Gladd en , Warden . 
C. A. 9th Cir. Certiorari denied. Reported below: 397 
F. 2d 17.

No. 928, Mise. Mc Crimm on  v . Pate , Warden . 
C. A. 7th Cir. Certiorari denied.

No. 930, Mise. Catle tt  v . Beto , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied.

No. 931, Mise. Dorsey  v . Unite d Stat es . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, Beatrice 
Rosenberg, and Roger A. Pauley for the United States.

No. 932, Mise. Hart  v . Maroney , Correcti onal  
Super intenden t . C. A. 3d Cir. Certiorari denied.

No. 933, Mise. Kepl inge r  v . Maryla nd . Ct. Sp. 
App. Md. Certiorari denied.

No. 935, Mise. Ward  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 941, Mise. Magee  v . Califor nia  et  al . C. A. 
9th Cir. Certiorari denied.

No. 942, Mise. Peacock  v . United  Stat es . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 400 F. 2d 
992.

No. 957, Mise. Evans  v . Unite d  Stat es  Vete ran s  
Admini strat ion  Hosp ital . C. A. 2d Cir. Certiorari 
denied. Solicitor General Griswold for respondent. Re-
ported below: 391 F. 2d 261.
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No. 944, Mise. Jackson  v . Pinto , Pris on  Farm  
Supe rinten dent , et  al . C. A. 3d Cir. Certiorari 
denied.

No. 945, Mise. Piche  v . Washington . Sup. Ct. 
Wash. Certiorari denied. Reported below: 74 Wash. 
2d 9, 442 P. 2d 632.

No. 948, Mise. Murray  v . Macy , Chairm an , U. S. 
Civil  Service  Commis sion , et  al . C. A. 5th Cir. 
Certiorari denied. Guy Sparks, Melvin L. Wulf, Charles 
Morgan, Jr., and Reber F. Boult, Jr., for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Weisl, and Alan S. Rosenthal for respondents.

No. 950, Mise. Smil ey  v . Pregers on  et  al . C. A. 
9th Cir. Certiorari denied.

No. 954, Mise. Owens  v . Field , Men ’s Colony  
Superi ntendent . Sup. Ct. Cal. Certiorari denied.

No. 955, Mise. Burchfi eld  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 958, Mise. Elliott  v . Alaba ma . Sup. Ct. Ala. 
Certiorari denied. Reported below: 283 Ala. 67, 214 
So. 2d 420.

No. 961, Mise. Ander ten  v . Eric kson , Warden . 
Sup. Ct. S. D. Certiorari denied.

No. 962, Mise. Akin  v . Board  of  Education  of  
Rivers ide  Unifi ed  School  Dis trict . Ct. App. Cal., 
4th App. Dist. Certiorari denied. A. L. Wirin, Fred 
Okrand, and Laurence R. Sperber for petitioner. Re-
ported below: 262 Cal. App. 2d 161, 68 Cal. Rptr. 557.



1042 OCTOBER TERM, 1968.

January 13, 1969. 393 U. S.

No. 965, Mise. Aldabe  v . Aldabe . Sup. Ct. Nev. 
Certiorari denied. Paul A. Richards for respondent. 
Reported below: ---- Nev.----- , 441 P. 2d 691.

No. 970, Mise. Bickman  v . Pate , Warden . C. A. 
7th Cir. Certiorari denied.

No. 972, Mise. Pipki n v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 974, Mise. Carte r  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Emmett Colvin, Jr., for peti-
tioner. Reported below: 431 S. W. 2d 8.

No. 975, Mise. Peele  v . North  Carolina . Sup. Ct. 
N. C. Certiorari denied. Jerry C. Wilson for peti-
tioner. Thomas Wade Bruton, Attorney General of 
North Carolina, Harry W. McGalliard, Deputy Attorney 
General, and Millard R. Rich, Jr., Assistant Attorney 
General, for respondent. Reported below: 274 N. C. 
106, 161 S. E. 2d 568.

No. 983, Mise. Sawye r  v . Department  of  Correc -
tion  et  al . C. A. 4th Cir. Certiorari denied.

No. 989, Mise. Wil li ams on  v . Califor nia . Ct. 
App. Cal., 3d App. Dist. Certiorari denied.

No. 1000, Mise. Hatcher  v . Wainwr ight , Correc -
tions  Director . Sup. Ct. Fla. Certiorari denied.

No. 1008, Mise. Schiavon i, Admini strator  v . Honus  
Wagner  Co . C. A. 3d Cir. Certiorari denied. Harry 
Alan Sherman for petitioner. Reported below: 396 F. 
2d 757.
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No. 1002, Mise. Chandler  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Reported below: 
262 Cal. App. 2d 350, 68 Cal. Rptr. 645.

No. 1007, Mise. Vacca  v . Field , Men ’s Colon y  
Superintendent . Sup. Ct. Cal. Certiorari denied.

No. 1009, Mise. Nathaniel  v . Texas . Dist. Ct. 
Brazoria County, Tex., 23d Jud. Dist. Certiorari denied.

No. 1011, Mise. Argo  v . Simp son , Warden . C. A. 
5th Cir. Certiorari denied.

No. 1012, Mise. Kroll  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 402 F. 2d 221.

No. 1013, Mise. Perez  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 1016, Mise. Brown  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1028, Mise. Mayberr y  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied. Richard Newman for peti-
tioner. Reported below: 52 N. J. 413, 245 A. 2d 481.

No. 397, Mise. Prende z v . Craven , Warden . C. A. 
9th Cir. Certiorari denied. Mr . Justi ce  Brennan  
and Mr . Justi ce  Stew art  are of the opinion that cer-
tiorari should be granted, the judgment vacated, and the 
case remanded for further consideration in light of 
Peyton v. Rowe, 391 U. S. 54. Thomas C. Lynch, At-
torney General of California, Doris H. Maier, Assistant 
Attorney General, and Edward A. Hinz, Jr., Deputy 
Attorney General, for respondent.
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No. 1017, Mise. Klechka  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied.

No. 1025, Mise. Grant  v . Calif orni a . Sup. Ct. Cal. 
Certiorari denied.

No. 422, Mise. Forney  v . Nebras ka . Sup. Ct. Neb. 
Certiorari denied. Mr . Justi ce  Douglas  is of the opin-
ion that certiorari should be granted. James A. Lake 
for petitioner. Clarence A. H. Meyer, Attorney Gen-
eral of Nebraska, and Harold Mosher, Assistant Attorney 
General, for respondent. Reported below: 182 Neb. 802, 
157 N. W. 2d 403.

No. 572, Mise. Mc Willi ams  v . United  States . 
C. A. 8th Cir. Motion to remand and petition for writ 
of certiorari denied. Mr . Just ice  Marsha ll  took no 
part in the consideration or decision of this motion and 
petition. Bernard J. Mellman for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
and Philip R. Monahan for the United States. Re-
ported below: 394 F. 2d 41.

No. 743, Mise. Gray  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Mr . Just ice  Marsha ll  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Jerome M. Feit, and Edward Fenig for the 
United States.

No. 884, Mise. Cachoian  v . United  State s . C. A. 
2d Cir. Motion for leave to supplement petition granted. 
Certiorari denied. Mr . Justi ce  Marshall  took no part 
in the consideration or decision of this motion and peti-
tion. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Jerome M. Feit for the United 
States.
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No. 924, Mise. Cunningha m v . Maroney , Correc -
tional  Super intenden t . C. A. 3d Cir. Certiorari 
and other relief denied. Reported below: 397 F. 2d 724.

Rehearing Denied.
No. 131. Palmi eri  v . Florida , ante, p. 218;
No. 423. Baratta  v . United  States , ante, p. 939;
No. 443. Pennsylvania  Public  Utili ty  Commi s -

sion  v. Bess emer  & Lake  Erie  Rail road  Co . et  al ., 
ante, p. 959;

No. 519. Hayutin  v . United  Stat es , ante, p. 961;
No. 521. Dreyfu s v . Michael  Reese  Hospi tal  

& Medical  Center , ante, p. 961;
No. 560. Arnold  Const able  Corp . v . Eudowood  

Shopp ing  Center , Inc ., ante, p. 979;
No. 567. Nash  v . United  States , ante, p. 961;
No. 36, Mise. King  v . Tennes se e , ante, p. 863;
No. 62, Mise. Usser y  et  al . v . United  Stat es , ante, 

p. 866;
No. 521, Mise. Faill a  v . Calif ornia  et  al ., ante, 

p. 926;
No. 704, Mise. Perez  v . Crouse , Warden , ante, 

p. 988; and
No. 740, Mise. Beltow ski  v . Minnes ota , ante, p. 

988. Petitions for rehearing denied.

No. 16. Broth erho od  of  Locomotive  Firem en  & 
Engine men  et  al . v . Chicag o , Rock  Island  & Paci fi c  
Railr oad  Co . et  al ., ante, p. 129;

No. 18. Hardin , Prosecuting  Attorne y , et  al . v . 
Chicag o , Rock  Islan d  & Pacific  Rail road  Co . et  al ., 
ante, p. 129; and

No. 558. Pennington  et  al . v . United  Mine  
Workers  of  America , ante, p. 983. Petitions for re-
hearing denied. Mr . Justice  Fortas  took no part in 
the consideration or decision of these petitions.
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January 13, 17, 20, 1969. 393 U.S.

No. 374. Totton , dba  Totton  & Dunn  Co . v . Local  
43, United  Associ ation  of  Journeyme n  & Apprentices  
of  Plumbi ng  & Pipe  Fitti ng  Industry  of  the  United  
State s  & Canad a , ante, p. 915;

No. 394. Huckaby  v . United  Stat es , ante, p. 933;
No. 576. Huckaby  v . Unite d  States , ante, p. 938;
No. 472. Garret t  et  al . v . United  States , ante, 

p. 952; and
No. 692, Mise. Creighbaum  v . Burke , Warden , 

ante, p. 955. Motions for leave to file petitions for 
rehearing denied.

No. 568. Quinn  v . United  State s , ante, p. 983. Peti-
tion for rehearing denied. Mr . Justi ce  Marsh all  took 
no part in the consideration or decision of this petition.

Janua ry  17, 1969.
Dismissals Under Rule 60.

No. 48. Julian  Mess ner , Inc ., et  al . v . Spahn . 
Appeal from Ct. App. N. Y. Appeal dismissed pursuant 
to Rule 60 of the Rules of this Court. Selig J. Levitan 
for appellants. Frederic A. Johnson for appellee. [For 
earlier order herein, see ante, p. 818. j

No. 825. Clif ford , Secre tary  of  Defens e , et  al . 
v. Faulkner . Appeal from D. C. E. D. N. Y. Appeal 
dismissed pursuant to Rule 60 of the Rules of this Court. 
Solicitor General Griswold, Assistant Attorney General 
Weisl, Morton Hollander, and Robert V. Zener for appel-
lants. Stanley Faulkner for appellee. Reported below: 
289 F. Supp. 895.

Janua ry  20, 1969.
Miscellaneous Orders.

No. 582. Continental  Casua lty  Co . et  al . v . Rob -
ertson  Lumber  Co . Appeal from Sup. Ct. N. D. The 
Solicitor General is invited to file a brief in this case 
expressing the views of the United States.
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No. 580. Samuels  et  al . v . Mackell , Distr ict  At -
torney  of  Queen s  County , et  al . ; and

No. 813. Fernandez  v . Mackell , Distr ict  Attor -
ney  of  Queen s County , et  al . Appeals from D. C. 
S. D. N. Y. [Probable jurisdiction noted, ante, p. 975.] 
Joint motion of appellants to enlarge time for oral argu-
ment of these consolidated cases granted, and 15 addi-
tional minutes allotted for that purpose. Counsel for 
appellees likewise allotted 15 additional minutes for oral 
argument. Victor Rabinowitz for Samuels et al. in No. 
580, and Eleanor Jackson Piel for Fernandez in No. 813, 
on the motion.

No. 670. Banks  v . California . Ct. App. Cal., 1st 
App. Dist. Motion of respondent to dispense with print-
ing record denied. Thomas C. Lynch, Attorney General 
of California, and Edward P. O’Brien, Deputy Attorney 
General, on the motion. Thomas J. Klitgaard for peti-
tioner in opposition. [For previous orders herein, see, 
e. g., ante, p. 931.]

No. 1014, Mise. Hendri x  v . Blackwell , Warden ;
No. 1129, Mise. Smith  v . Page , Warden , et  al .;
No. 1132, Mise. Fossum  v . Porter , Sheriff ; and
No. 1168, Mise. White  v . Warden , Maryland  

Penit enti ary . Motions for leave to file petitions for 
writs of habeas corpus denied.

Certiorari Granted.
No. 791. Crane  v . Cedar  Rapid s  & Iowa  City  Rail -

way  Co. Sup. Ct. Iowa. Certiorari granted. E. Bar-
rett Pretty man, Jr., for petitioner. William M. Dallas 
and John F. Gaston for respondent. Reported below: 
---- Iowa----- , 160 N. W. 2d 838.
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No. 830. Noyd  v . Bond  et  al . C. A. 10th Cir. 
Certiorari granted. Stay heretofore granted by Mr . 
Justice  Douglas  shall remain in effect pending issuance 
of judgment of this Court or until further order of this 
Court. Marvin M. Karpatkin, Melvin L. Wulf, and 
William F. Reynard for petitioner. Solicitor General 
Griswold for respondents. Reported below: 402 F. 2d 
441.

Certiorari Denied.
No. 161. Choctaw  Nation  et  al . v . Atchis on , 

Topeka  & Santa  Fe Railw ay  Co . et  al . C. A. 10th 
Cir. Certiorari denied. J. D. McLaughlin for peti-
tioners. Streeter B. Flynn for respondents Atchison, 
Topeka & Santa Fe Railway Co. et al. Solicitor General 
Griswold filed a memorandum for the United States, 
as amicus curiae, by invitation of the Court, ante, p. 922, 
in opposition. Reported below: 396 F. 2d 578, 582, 583.

No. 542. Dugas  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Sam J. D’Amico for petitioner. Jack 
P. F. Gremillion, Attorney General of Louisiana, and 
Ralph L. Roy for respondent. Reported below: 252 La. 
345, 211 So. 2d 285.

No. 712. Internati onal  Asso ciati on  of  Machin -
ists  v. Brady ;

No. 713. Trans  World  Airli nes , Inc . v . Brady ; and
No. 735. Brady  v . Trans  World  Airlines , Inc ., 

et  al . C. A. 3d Cir. Certiorari denied. Edward J. 
Hickey, Jr., and James L. Highsaw, Jr., for petitioner 
in No. 712 and for respondent International Association 
of Machinists in No. 735. Harold L. Warner, Jr., and 
Carl S. Rowe for petitioner in No. 713. Morris Duane 
for petitioner in No. 735 and for respondent in Nos. 712 
and 713. Reported below: 401 F. 2d 87.
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No. 757. Welch  et  al . v . Leavey , Depu ty  Com -
miss ioner , Bureau  of  Empl oyees ’ Compe nsa tio n , 
U. S. Depart ment  of  Labor , et  al . C. A. 5th Cir. 
Certiorari denied. W. Jiles Roberts for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Weisl, and Morton Hollander for Leavey, and E. D. 
Vickery for Atlantic & Gulf Stevedores, Inc., et al., 
respondents. Reported below: 397 F. 2d 189.

No. 758. John  Langenbac her  Co ., Inc . v . Nation al  
Labor  Relations  Board . C. A. 2d Cir. Certiorari 
denied. Algernon M. Miller for petitioner. Solicitor 
General Griswold and Arnold Ordman for respondent. 
Reported below: 398 F. 2d 459.

No. 759. Intertyp e Co ., a Divi si on  of  Harris - 
Intert ype  Corp . v . Nation al  Labor  Relati ons  Board . 
C. A. 4th Cir. Certiorari denied. Kenneth C. Mc- 
Guiness and Flournoy L. Largent, Jr., for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent. Reported 
below: 401 F. 2d 41.

No. 761. Beaty  et  al . v . M. S. Steel  Co ., Inc . 
C. A. 4th Cir. Certiorari denied. Eugene A. Alex-
ander III for petitioners. Patrick A. O’Doherty and 
Hamilton O’Dunne for respondent. Reported below: 
401 F. 2d 157.

No. 760. Hess ion  et  ux . v . Pennsylvania . Sup. 
Ct. Pa. Certiorari denied. Mr . Just ice  Douglas  is of 
the opinion that certiorari should be granted. W. Brad-
ley Ward, and Samuel D. Slade for petitioners. William 
C. Sennett, Attorney General of Pennsylvania, and Rob-
ert W. Cunliffe, Assistant Attorney General, for respond-
ent. Reported below: 430 Pa. 273, 242 A. 2d 432.
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No. 766. Lea  et  al ., tradin g  as  Harry  R. Lea  & Co. 
v. Consolidated  Sun  Ray , Inc ., et  al . C. A. 3d Cir. 
Certiorari denied. Arthur R. Littleton for petitioners. 
Robert H. Malis for respondents. Reported below: 401 
F. 2d 650.

No. 767. Delta  Theatres , Inc . v . Paramo unt  Pic -
tures , Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
C. Ellis Henican for petitioner. Harry McCall, Jr., and 
Ashton Phelps for respondents. Reported below: 398 F. 
2d 323.

No. 768. Croll -Reynol ds  Co., Inc ., et  al . v . Perini - 
Leavell -Jones -Vinell  et  al . C. A. 5th Cir. Certiorari 
denied. Jennings Bailey, Jr., and Nelson Littell, Jr., for 
petitioners. William A. Denny for respondents. Re-
ported below: 399 F. 2d 913.

No. 771. Orsi ni  v . Reinc ke , Warden . C. A. 2d 
Cir. Certiorari denied. Igor I. Sikorsky, Jr., for peti-
tioner. Reported below: 397 F. 2d 977.

No. 774. Brotherhood  of  Locomotive  Firem en  & 
Enginem en  et  al . v . Loui svi lle  & Nashville  Rail -
road  Co . et  al . C. A. 6th Cir. Certiorari denied. Alex 
Elson, Willard J. Lassers, Aaron S. Wolff, Herbert L. 
Segal, Harold C. Heiss, Russell Day, and Robert E. 
Hogan for petitioners. John P. Sandidge, Joseph L. Len-
ihan, Marvin D. Joyces, and David M. Yearwood for Louis-
ville & Nashville Railroad Co., and Harold A. Ross and 
Charles I. Dawson for Brotherhood of Locomotive 
Engineers, respondents. Reported below: 400 F. 2d 572.

No. 762. Kimb rel l  v . Lawre nce  County  Bar  Assn , 
et  al . C. A. 6th Cir. Certiorari denied. Mr . Just ice  
Douglas  is of the opinion that certiorari should be 
granted.
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No. 769. City  of  Amar illo  et  al . v . Eakens  et  al ., 
Trustee s . C. A. 5th Cir. Certiorari denied. C. J. 
Taylor, Jr., and R. A. Wiison for petitioners. Stephen P. 
Killough for respondents. Reported below: 399 F. 2d 
541.

No. 775. Brown  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Ronald Podol-
sky for petitioner.

No. 779. Garrison  v . Alabama . Ct. App. Ala. Cer-
tiorari denied. Roscoe B. Hogan for petitioner. Mac-
Donald Gallion, Attorney General of Alabama, and 
Robert P. Bradley, Assistant Attorney General, for re-
spondent. Reported below: 44 Ala. App. 463, 213 So. 
2d 369.

No. 786. Wilco x Manufacturing  Co . v . Jeff rey  
Galion  Manuf acturin g  Co . C. A. 4th Cir. Certiorari 
denied. John W. Malley and William T. Bullinger for 
petitioner. William H. Webb, John M. Webb, and 
David Young for respondent. Reported below: 400 F. 
2d 960.

No. 789. Snyder  et  al . v . City  of  Boulder . C. A. 
10th Cir. Certiorari denied. Anthony F. Zarlengo for 
petitioners. Reported below: 396 F. 2d 853.

No. 559. Calif ornia  v . Johns on . Sup. Ct. Cal. 
Motion to dispense with printing respondent’s brief 
granted. Certiorari denied. Mr . Justice  Stewar t  is of 
the opinion that certiorari should be granted. Thomas 
C. Lynch, Attorney General of California, Doris H. Maier, 
Assistant Attorney General, and Edsel W. Haws and 
Arnold O. Overoye, Deputy Attorneys General, for peti-
tioner. Robert J. Nareau for respondent. Reported 
below: 68 Cal. 2d 646, 441 P. 2d 111.

320-583 0 - 69 - 62
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No. 781. Urbano  v . Readers  Diges t  Assn ., Inc . 
C. A. 2d Cir. Motion to dispense with printing petition 
granted. Certiorari denied. Purvis Brearley for peti-
tioner. Thomas F. Daly for respondent.

No. 764. Morse  et  al . v . Boswe ll  et  al . C. A. 4th 
Cir. Certiorari denied. Fred Okrand and Elsbeth Levy 
Bothe for petitioners. Solicitor General Griswold, As- 
sistant Attorney General Weisl, and Morton Hollander 
for respondents. Reported below: 401 F. 2d 544.

Mr . Justice  Douglas , dissenting.
When this case was before us earlier on an application 

for a stay, I filed a dissenting opinion, ante, p. 802, in-
dicating that the issues to be presented on the petition 
for certiorari were at least in part substantial.

Some of the enlistment contracts with which we deal 
provide that these reservists agree to active duty in 
“time of war or of national emergency declared by Con-
gress,” as provided in 10 U. S. C. § 672. That section 
calls for active duty “[i]n time of war or of national 
emergency declared by Congress, or when otherwise 
authorized by law.” And see 10 U. S. C. § 673.

The call-up was pursuant to a 1966 Act, 80 Stat. 981, 
10 U. S. C. § 263 n. (1964 ed., Supp. Ill), which author-
ized the President to activate any unit of the Reserve 
for a period not to exceed 24 months.

There has been no declaration of a national emer-
gency either by Congress or by the President.

There has been no declaration of war by the Congress.
How then can 10 U. S. C. § 672 and the enlistment 

contracts be dishonored?
The only answer given is that the phrase “when 

otherwise authorized by law” contained in 10 U. S. C. 
§ 672 covers all future laws that may be passed.

That phrase, as I understand it, refers to existing law, 
not to any law that may be passed. Mr. Justice Holmes 
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said as much in United States v. Dalcour, 203 U. S. 408, 
421. In that case the words were “otherwise provided 
by law” and he said:

“These words must be taken to refer to existing 
provisions and not to be merely a futile permission 
to future legislatures to make a change.”

The meaning must of course depend on the precise set-
ting of the phrase. It does real violence to reason and 
to morality to read § 672 as an open-end power to change 
any promise willy-nilly. As I indicated in my dissent 
when the stay was before us, the phrase “when other-
wise authorized by law” has meaning when construed as 
referring to existing law alone. See ante, at 808-809, 
and n. 17.

When we allow it a more expanded meaning as embrac-
ing all future laws passed, we become an agency for 
helping to create an awesome credibility gap.

We should construe laws as fulfilling, not breaking, 
promises made by this all-powerful government to its 
citizens, unless no alternative is open to us.

The alternative is plain: to apply the 1966 Act to all 
enlistment contracts that do not contain the solemn 
promise that active duty starts only on a declaration of 
war or a declaration of a national emergency.

This case should be set for argument.

No. 782. Lee , Adminis tratr ix , et  al . v . Unite d  
States . C. A. 9th Cir. Certiorari denied. Mr . Jus -
tice  Douglas  is of the opinion that certiorari should be 
granted. Mr . Justi ce  Marshall  took no part in the 
consideration or decision of this petition. Lee S. 
Kreindler and Samuel N. Hecsh for petitioners. Solic-
itor General Griswold, Assistant Attorney General Weisl, 
Morton Hollander, and Leonard Schaitman for the 
United States. Reported below: 400 F. 2d 558.
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No. 785. Cheng  Fu  Sheng  et  al . v . United  States  
Immigra tion  and  Naturaliz ation  Serv ice . C. A. 9th 
Cir. Certiorari denied. David Carliner and Robert S. 
Bixby for petitioners. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Roger A. Pauley for respondent. Reported below: 
400 F. 2d 678.

Mr . Justi ce  Dougla s , dissenting.
I would grant this petition and put the case down for 

argument.
Under § 243 (h) of the Immigration and Nationality 

Act, 66 Stat. 214, as amended, 79 Stat. 918, 8 U. S. C. 
§ 1253 (h) (1964 ed., Supp. Ill), the Attorney General 
is authorized to withhold deportation of any alien who 
would, if returned to his country, be subject “to perse-
cution on account of . . . political opinion.”

Taiwan’s intolerance of criticism is well known. Lei 
Chen, after a one-day military trial, was sentenced to 10 
years for trying to form a non-Communist political party 
in opposition to the Kuomintang. Military trials of 
men expressing “radical” ideas are common. The pres-
sures to conform to Kuomintang orthodoxy are so great 
that no more than 5% of the students who go abroad to 
study return to Taiwan.

These petitioners, who have denounced the Chiang 
Kai-shek regime as a “police state,” will most assuredly 
either face a firing squad on their return or receive heavy 
sentences. Any person critical of the regime is called 
a “defector.” The list of political victims of Taipei’s 
intolerance is too long and the secret military trials of 
dissidents too notorious for me to acquiesce in denial of 
certiorari here.

No. 686, Mise. Mc Intyre  v . United  States . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 396 F. 2d 859.
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No. 763. Rosee  v . Board  of  Trade  of  the  City  of  
Chica go  et  al . C. A. 7th Cir. Motion to dispense with 
printing portions of appendix denied. Motion to amend 
petition granted. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Weisl, and John C. 
Eldridge for respondents Kibby et al.

No. 787. Confed erated  Salis h  and  Kootenai  Tribe s  
of  the  Flat head  Reser vation , Montana  v . United  
States . Ct. Cl. Certiorari denied. The  Chief  Jus -
tice , Mr . Just ice  Douglas , and Mr . Justice  Brennan  
are of the opinion that certiorari should be granted. 
John W. Cragun, Charles A. Hobbs, and Richard A. 
Baenen for petitioners. Solicitor General Griswold, 
Assistant Attorney General Martz, Roger P. Marquis, 
and Edmund B. Clark for the United States. Reported 
below: 185 Ct. Cl. 421, 401 F. 2d 785.

No. 788. Knickerbocker  Insurance  Co . v . Fais on  
et  al . Ct. App. N. Y. Motion of Motor Vehicle Acci-
dent Indemnification Corp, for leave to file a brief, as 
amicus curiae, granted, and brief filed. Certiorari 
denied. Arnold Davis for petitioner. Jacob D. Fuchs- 
berg for respondents. Reported below: 22 N. Y. 2d 554, 
240 N. E. 2d 34.

No. 431, Mise. Gonzales  v . Califor nia . Sup. Ct. 
Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, and Philip C. Griffin, Deputy 
Attorney General, for respondent. Reported below: 68 
Cal. 2d 467, 439 P. 2d 655.

No. 522, Mise. Butche r  v . Miss iss ipp i . Sup. Ct. 
Miss. Certiorari denied. W. S. Moore for petitioner. 
Joe T. Patterson, Attorney General of Mississippi, and 
G. Garland Lyell, Jr., Assistant Attorney General, for 
respondent.
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No. 502, Mise. Erb  v . Calif orni a . Ct. App. Cal., 
4th App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William E. James, 
Assistant Attorney General, and David B. Stanton, 
Deputy Attorney General, for respondent. Reported 
below: 259 Cal. App. 2d 159, 66 Cal. Rptr. 274.

No. 570, Mise. Kast  et  al . v . Califor nia . App. 
Dept., Super. Ct. Cal., County of S. F. Certiorari 
denied. Leigh Athearn for petitioners. Thomas C. 
Lynch, Attorney General of California, Albert W. 
Harris, Jr., Assistant Attorney General, and Deraid E. 
Granberg and James B. Cuneo, Deputy Attorneys Gen-
eral, for respondent.

No. 634, Mise. Adams  v . Beto , Correction s Direc -
tor . Ct. Crim. App. Tex. Certiorari denied. Wil-
liam E. Gray for petitioner. Crawford C. Martin, 
Attorney General of Texas, Nola White, First Assistant 
Attorney General, and Robert C. Flowers and Lonny F. 
Zwiener, Assistant Attorneys General, for respondent. 
Reported below: 430 S. W. 2d 194.

No. 745, Mise. Marso n v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Max 0. Truitt, Jr., for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Ronald L. 
Gainer for the United States. Reported below: 408 F. 
2d 644.

No. 855, Mise. Sulli van  v . Massac husetts . Sup. 
Jud. Ct. Mass. Certiorari denied. David Berman for 
petitioner. Elliot L. Richardson, Attorney General of 
Massachusetts, and Willie J. Davis, Assistant Attorney 
General, for respondent. Reported below: 354 Mass. 
598, 239 N. E. 2d 5.
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No. 662, Mise. Jones  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported 
below: 396 F. 2d 66.

No. 799, Mise. Beards ley  v . United  Stat es . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States.

No. 834, Mise. Barring er  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, Beatrice Rosen-
berg, and Edward Fenig for the United States. Reported 
below: 130 U. S. App. D. C. 186, 399 F. 2d 557.

No. 858, Mise. Flores  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied. Reported below: 68 Cal. 2d 563, 440 
P. 2d 233.

No. 887, Mise. Robins on  v . United  States . C. A. 
6th Cir. Certiorari denied. Steven B. Duke for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Jerome M. Feit for the United 
States. Reported below: 394 F. 2d 823.

No. 894, Mise. Kane  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported 
below: 399 F. 2d 730.

No. 919, Mise. Horman  v . New  York . Ct. App. 
N. Y. Certiorari denied. William Cahn for respondent. 
Reported below: 22 N. Y. 2d 378, 239 N. E. 2d 625.
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No. 905, Mise. Montgomery  et  al . v . Unite d  States . 
C. A. D. C. Cir. Certiorari denied. Glenn A. Mitchell 
for petitioners. Solicitor General Griswold, Assistant 
Attorney General Vinson, Beatrice Rosenberg, and Rob-
ert G. Maysack for the United States.

No. 923, Mise. Bernier  v . Massachuset ts . Sup. 
Jud. Ct. Mass. Certiorari denied. Willie Davis, As-
sistant Attorney General of Massachusetts, John J. 
Droney, and Ruth I. Abrams for respondent. Reported 
below: 354 Mass. 193, 236 N. E. 2d 642.

No. 926, Mise. Cunning ham  v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied. Leon B. Polsky and 
Gretchen White Oberman for petitioner. Reported 
below: 397 F. 2d 143.

No. 934, Mise. Phill ips  v . Rundle , Correcti onal  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 940, Mise. Colem an  v . Maxw ell , Warden . 
C. A. 6th Cir. Certiorari denied. James R. Willis for 
petitioner. Reported below: 399 F. 2d 662.

No. 949, Mise. Howard  v . United  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Roger A. Pauley for the United States. Reported 
below: 396 F. 2d 867.

No. 951, Mise. Parouti an  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 395 F. 2d 673.

No. 990, Mise. Mc Donal d v . Craven , Warden . 
C. A. 9th Cir. Certiorari denied.
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No. 969, Mise. Goodman  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 976, Mise. Murray  v . New  York . App. Div., 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Re-
ported below: 30 App. Div. 2d 584, 290 N. Y. S. 2d 292.

No. 998, Mise. Thomps on  v . Parker , Warden . 
C. A. 3d Cir. Certiorari denied. Solicitor General 
Griswold for respondent. Reported below: 399 F. 2d 
774.

No. 1020, Mise. Musz als ki  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Reported below: 
260 Cal. App. 2d 611, 67 Cal. Rptr. 378.

No. 1032, Mise. Murray  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied. Reported below: 444 
P. 2d 236.

No. 1035, Mise. Leaver  v . Indiana . Sup. Ct. Ind. 
Certiorari denied.

No. 1036, Mise. Super  v . Yeager , Princi pal  Keeper . 
C. A. 3d Cir. Certiorari denied.

No. 1047, Mise. Mc Neill  v . State  Use  Indus tries , 
Automobi le  Regis tration  Plate s  Depar tment . C. A. 
4th Cir. Certiorari denied.

No. 798, Mise. Johnson  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Mr . Justi ce  Marsh all  
took no part in the consideration or decision of this peti-
tion. Solicitor General Griswold, Assistant Attorney 
General Vinson, Jerome M. Feit, and Edward Fenig for 
the United States. Reported below: 396 F. 2d 779.
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No. 1128, Mise. Quarles  v . Clark , Attorn ey  Gen -
eral , et  al . C. A. D. C. Cir. Certiorari denied. Solic-
itor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Edward Fenig for 
respondents.

No. 1130, Mise. Ramirez  v . Eyman , Warden , et  al . 
Sup. Ct. Ariz. Certiorari denied.

No. 1118, Mise. Wood  v . Blackwe ll , Warden . 
C. A. 5th Cir. Certiorari denied. Mr . Justic e Mar -
shall  took no part in the consideration or decision of 
this petition. Solicitor General Griswold for respondent. 
Reported below: 402 F. 2d 62.

Rehearing Denied. (See also Nos. 478 and 479, ante, 
p. 407.)

No. 442. Swof for d  et  al ., dba  Pathfinder  Co . v . 
B & W, Inc ., ante, p. 935 ;

No. 223, Mise. Mendez  v . Calif ornia , ante, p. 1007;
No. 711, Mise. Sumrall  v . Unite d States , ante, 

p. 991;
No. 778, Mise. Knepfl er  v . United  States , ante, 

p. 1005;
No. 787, Mise. Willard  v . Florida , ante, p. 989; and
No. 861, Mise. Bennet t  v . North  Carolina , ante, 

p. 1006. Petitions for rehearing denied.

January  27, 1969.

Miscellaneous Orders.
No. 138. Powell  et  al . v . Mc Cormack , Speaker  of  

the  House  of  Rep rese ntative s , et  al . C. A. D. C. Cir. 
Further consideration of respondents’ suggestion of moot-
ness postponed to hearing of case on the merits. [For 
earlier orders herein, see, e. g., ante, p. 1009.]
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No. 228. Willingham , Warden , et  al . v . Morgan . 
C. A. 10th Cir. [Certiorari granted, ante, p. 976.] Mo-
tion of respondent for leave to proceed further herein 
in forma pauperis and for assistance of counsel granted. 
It is ordered that Joseph M. Snee, Esquire, of Wash-
ington, D. C., a member of the Bar of this Court, be, 
and he is hereby, appointed to serve as counsel to brief 
and argue this case in this Court on behalf of respondent.

No. 488. Daniel  et  al . v . Paul . C. A. 8th Cir. 
[Certiorari granted, ante, p. 975.] James W. Gall- 
man, Esquire, of Fayetteville, Arkansas, a member of 
the Bar of this Court, is invited to brief and argue this 
case, as amicus curiae, in support of the judgment below.

No. 1106, Mise. Irwi n  v . Downie , Warden , et  al . 
Motion for leave to file petition for writ of habeas corpus 
denied. Treating the papers submitted as a petition for 
a writ of certiorari, certiorari denied.

No. 1062, Mise. Harri s v . Rhay , Penit enti ary  
Super intendent . Motion for leave to file petition for 
writ of mandamus denied.

Probable Jurisdiction Noted.
No. 705. Cipriano  v . City  of  Houma  et  al . Appeal 

from D. C. E. D. La. Probable jurisdiction noted. 
Kenneth Watkins for appellant. E. E. Huppenbauer, Jr., 
for appellees. Reported below: 286 F. Supp. 823.

Certiorari Granted. (See also No. 95, ante, p. 478; and
No. 752, Mise., ante, p. 482.)

No. 820. Phel ps  v . Mis sour i-Kansas -Texas  Rail -
road  Co. Sup. Ct. Mo. Certiorari granted. John H. 
Haley, Jr., James T. Williamson, and Thomas J. Conway 
for petitioner. Howard A. Crawford for respondent. 
Reported below: 438 S. W. 2d 181.
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No. 211, Mise. Conwa y v . California  Adult  Au -
thorit y  et  al . C. A. 9th Cir. Motion for leave to 
proceed in forma pauperis granted. Certiorari granted 
and case transferred to appellate docket. Thomas C. 
Lynch, Attorney General of California, Albert W. 
Harris, Jr., Assistant Attorney General, and George R. 
Nock, Deputy Attorney General, for respondents.

Certiorari Denied. (See also No. 1106, Mise., supra.)
No. 461. Suffi n v. Pennsylv ania  Railroad  Co. 

et  al . C. A. 3d Cir. Certiorari denied. Mordecai 
Rosenfeld, William E. Haudek, and Irving Morris for 
petitioner. David L. Wilson for Pennsylvania Railroad 
Co. (now Penn Central Co.), William S. Potter for 
Pennsylvania Co., and Francis S. Bensel for Norfolk & 
Western Railway Co., respondents. Solicitor General 
Griswold filed a memorandum for the United States, 
as amicus curiae, by invitation of the Court, ante, p. 931. 
Reported below: 396 F. 2d 75.

No. 507. Pyne  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Edward J. Caliban, Jr., for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Jerome M. Feit, and Roger A. Pauley 
for the United States. Reported below: 398 F. 2d 464.

No. 800. Irwin  et  al . v . Clark , dba  Oilf iel d  
Vacuum  Service . C. A. 9th Cir. Certiorari denied. 
Thomas R. Davis for petitioners. Luther Kenneth Say 
for respondent. Reported below: 400 F. 2d 882.

No. 801. Hirs chfi eld  et  al . v . Barret t , Clerk  of  
Cook  County . Sup. Ct. Ill. Certiorari denied. L. Louis 
Karton and Myer H. Gladstone for petitioners. Reported 
below: 40 Ill. 2d 224, 239 N. E. 2d 831.
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No. 611. Moore  et  al . v . Arkan sas . Sup. Ct. 
Ark. Certiorari denied. Jefferson Greer for petitioners. 
Joe Purcell, Attorney General of Arkansas, and Don 
Langston, Deputy Attorney General, for respondent. 
Reported below: 244 Ark. 1197, 429 S. W. 2d 122.

No. 793. Detro it , Toledo  & Ironton  Railr oad  
Co. v. Lones  et  al . C. A. 6th Cir. Certiorari denied. 
Robert B. Gosline for petitioner. Donald P. Traci and 
Thomas A. Heffernan for respondents. Reported below: 
398 F. 2d 914.

No. 794. Givens  v . New  York . Ct. App. N. Y. 
Certiorari denied. Michael Washor for petitioner. Re-
ported below: 22 N. Y. 2d 897, 241 N. E. 2d 744.

No. 795. Alexande r  et  ux . v . Morris on -Knuds en  
Co., Inc ., et  al . Sup. Ct. Colo. Certiorari denied. 
Walter L. Gerash and John S. Carroll for petitioners. 
Robert A. Schiff for Morrison-Knudsen Co., Inc., M. O. 
Shivers, Jr., John J. Conway, and John A. Hughes for 
Colorado-Ute Electric Assn., Inc., and I. Martin Leavitt 
for Yampa Valley Electric Assn., Inc., respondents. Re-
ported below: ----Colo.----- , 444 P. 2d 397.

No. 802. Black  & Deck er  Manuf actur ing  Co . v . 
Porter -Cable  Machine  Co . et  al . C. A. 4th Cir. 
Certiorari denied. Theodore S. Kenyon, Benjamin C. 
Howard, and C. Willard Hayes for petitioner. John D. 
Nies for respondents. Reported below: 402 F. 2d 517.

No. 803. Firs t  National  Bank  in  Anoka  v . Ken - 
neally , Trustee  in  Bankruptc y . C. A. 8th Cir. Cer-
tiorari denied. Thomas G. Lovett, Jr., for petitioner. 
Michael Langdon Culhane for respondent. Reported 
below: 400 F. 2d 838.
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No. 805. Hicks  v . Hardin , Secre tary  of  Agricul -
ture . C. A. 4th Cir. Certiorari denied. Robinson 0. 
Everett, Irving I. Geller, Elmer A. Ambrogne, and 
Charles 0. Verrill, Jr., for petitioner. Solicitor General 
Griswold, Assistant Attorney General Weisl, and Alan S. 
Rosenthal for respondent. Reported below: 397 F. 2d 
193.

No. 806. Wayne  Knitting  Mills  et  al . v . Russ ell  
Hosier y  Mills , Inc . C. A. 4th Cir. Certiorari denied. 
Joseph W. Grier, Jr., and David H. Semmes for peti-
tioners. Thomas B. Van Poole, Charles R. Fenwick, and 
Welch Jordan for respondent. Reported below: 400 F. 
2d 964.

No. 807. City  of  West  Allis  et  al . v . County  of  
Milw aukee . Sup. Ct. Wis. Certiorari denied. Max-
well H. Herriott for petitioners. Robert P. Russell for 
respondent. Reported below: 39 Wis. 2d 356, 159 N. W. 
2d 36.

No. 808. Internat ional  Termi nal  Operati ng  Co ., 
Inc . v. Alexander  et  al . C. A. 2d Cir. Certiorari 
denied. J. Edmund de Castro, Jr., for petitioner. Stuart 
Goldstein for respondent Alexander. Reported below: 
382 F. 2d 963.

No. 809. Arnold  v . Arnol d . C. A. 9th Cir. Certio-
rari denied.

No. 815. Ohio  Casualt y  Insurance  Co . v . United  
States . C. A. 6th Cir. Certiorari denied. Samuel L. 
Finn for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Weisl, John C. Eldridge, and 
Norman Knopj for the United States. Reported below: 
399 F. 2d 387.
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No. 810. Myers  et  al . v . Harris . Sup. Ct. Pa. 
Certiorari denied. Roland J. Christy for petitioners. 
Walter Phipps, Jr., for respondent. Reported below: 431 
Pa. 293, 245 A. 2d 647.

No. 812. Hill  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. David C. Shapard for petitioner. Re-
ported below: 444 P. 2d 223.

No. 816. United  States  Steel  Corp . v . Guy  et  al . 
C. A. 3d Cir. Certiorari denied. Gilbert J. Helwig and 
Steven A. Stepanian II for petitioner.

No. 817. Brown  et  al . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 6th Cir. Certiorari denied. 
R. Monroe Schwartz for petitioners. Solicitor General 
Griswold, Assistant Attorney General Rogovin, Gilbert E. 
Andrews, and Stuart A. Smith for respondent. Reported 
below: 398 F. 2d 832.

No. 818. Nels on , Warden , et  al . v . Cole man . 
C. A. 9th Cir. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, Albert W. Harris, Jr., 
Assistant Attorney General, and Deraid E. Granberg 
and Gloria F. DeHart, Deputy Attorneys General, for 
petitioners. Reported below: 401 F. 2d 536.

No. 819. Magnesiu m Cast ing  Co . v . Hoban , 
Regional  Director , National  Labor  Relati ons  Board . 
C. A. 1st Cir. Certiorari denied. Vernon C. Stoneman 
for petitioner. Solicitor General Griswold, Arnold Ord-
man, Dominick L. Manoli, and Norton J. Come for 
respondent. Reported below: 401 F. 2d 516.

No. 337, Mise. Negron  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Sybil H. Landau for respondent.
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January 27, 19G9. 393 U. S.

No. 796. Dredge  Corp . v . Penny , State  Supe rvis or , 
Bureau  of  Land  Management , et  al . C. A. 9th Cir. 
Certiorari denied. Mr . Justic e Marsh all  took no 
part in the consideration or decision of this petition. 
George W. Nilsson for petitioner. Solicitor General 
Griswold, Assistant Attorney General Martz, and Roger 
P. Marquis for respondents Penny et al. Reported 
below: 398 F. 2d 791.

No. 804. Schult er  v . Roraff , Judge . Sup. Ct. Wis. 
Motion to dispense with printing petition granted. 
Certiorari denied. Robert Friebert for petitioner. 
Bronson C. La Follette, Attorney General of Wisconsin, 
William F. Eich, Deputy Attorney General, and Betty R. 
Brown, Assistant Attorney General, for respondent. 
Reported below: 39 Wis. 2d 342, 159 N. W. 2d 25.

No. 811. Miskunas  v . Union  Carbi de  Corp . C. A. 
7th Cir. Certiorari denied. The  Chief  Justi ce , Mr . 
Justice  Douglas , and Mr . Just ice  Fortas  are of the 
opinion that certiorari should be granted. Myron J. 
Hack for petitioner. Harry T. Ice for respondent. 
Reported below: 399 F. 2d 847.

No. 449, Mise. Macias  et  al . v . Illinoi s . Sup. Ct. 
Ill. Certiorari denied. Sam Adam for petitioners. 
William G. Clark, Attorney General of Illinois, and 
John J. O’Toole and Donald J. Veverka, Assistant At-
torneys General, for respondent. Reported below: 39 
Ill. 2d 208, 234 N. E. 2d 783.

No. 524, Mise. Cass asa  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, Albert W. 
Harris, Jr., Assistant Attorney General, and Clifford K. 
Thompson, Jr., Deputy Attorney General, for respondent.
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No. 292, Mise. Robins on  v . New  York . Ct. App. 
N. Y. Certiorari denied. Burton B. Roberts and 
Daniel J. Sullivan for respondent. Reported below: 21 
N. Y. 2d 338, 234 N. E. 2d 687.

No. 541, Mise. Mc Alli st er  v . United  States . C. A. 
3d Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 395 F. 2d 852.

No. 543, Mise. Roots  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Jerome M. Feit 
for the United States. Reported below: 130 U. S. App. 
D. C. 203, 399 F. 2d 574.

No. 618, Mise. Tyler  v . Mc Mann , Warden . C. A. 
2d Cir. Certiorari denied. Harry C. Batchelder, Jr., 
for petitioner. Louis J. Lejkowitz, Attorney General 
of New York, Samuel A. Hirshowitz, First Assistant 
Attorney General, and Lillian Z. Cohen, Assistant 
Attorney General, for respondent.

No. 667, Mise. Hale  v . United  States . C. A. 7th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 397 F. 2d 427.

No. 699, Mise. Stuckey  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Jerome M. 
Feit for the United States. Reported below: 130 U. S. 
App. D. C. 203, 399 F. 2d 574.

No. 710, Mise. Willock  v. Kentucky . Ct. App. 
Ky. Certiorari denied. David Kaplan for petitioner. 
John B. Breckinridge, Attorney General of Kentucky, 
and James H. Barr, Assistant Attorney General, for 
respondent. Reported below: 435 S. W. 2d 771.

320-583 0 - 69 - 63



1068 OCTOBER TERM, 1968.

January 27, 1969. 393 U. S.

No. 715, Mise. Argo  v . Alabama . Sup. Ct. Ala. 
Certiorari denied. MacDonald Gallion, Attorney Gen-
eral of Alabama, and John C. Tyson III, Assistant 
Attorney General, for respondent.

No. 793, Mise. Ingenito  v . New  Jers ey . Sup. Ct. 
N. J. Certiorari denied. A. Morton Shapiro for 
respondent.

No. 797, Mise. Buick  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported 
below: 396 F. 2d 912.

No. 801, Mise. Corbb ins  v . United  States . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported below: 
397 F. 2d 790.

No. 812, Mise. Harling  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Jerome M. 
Feit for the United States. Reported below: 130 U. S. 
App. D. C. 327, 401 F. 2d 392.

No. 847, Mise. Bostick  v . United  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, and Jerome M. Feit 
for the United States. Reported below: 400 F. 2d 449.

No. 859, Mise. Mc Dowell  v . United  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States.
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No. 939, Mise. O’Shea  v . Unite d  States . C. A. 1st 
Cir. Certiorari denied. William P. Homans, Jr., for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Roger A. 
Pauley for the United States. Reported below: 400 F. 
2d 78.

No. 946, Mise. Chuning  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Robert C. Londerholm, Attorney 
General of Kansas, and Edward G. Collister, Jr., Assist-
ant Attorney General, for respondent. Reported below: 
201 Kan. 784, 443 P. 2d 248.

No. 953, Mise. Langley  v . Connecticut . Sup. Ct. 
Conn. Certiorari denied. Reported below: 156 Conn. 
598, 244 A. 2d 366.

No. 967, Mise. Wils on  et  al . v . United  States . 
C. A. 5th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Vinson, and Bea-
trice Rosenberg for the United States. Reported below: 
398 F. 2d 331.

No. 985, Mise. Wilke s  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied.

No. 987, Mise. Gibson  v . United  State s . C. A. 6th 
Cir. Certiorari denied. James R. Willis for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Jerome M. Feit, and Marshall Tamor Golding 
for the United States.

No. 992, Mise. Kroll  v . United  Stat es . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Roger A. Pauley for the United States. Reported 
below: 400 F. 2d 923.
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January 27, 1969. 393 U. S.

No. 971, Mise. Lynch  v . Landy , Deputy  Commi s -
si oner , Bureau  of  Empl oyees ’ Compens ation , Unite d  
States  Depart ment  of  Labor , et  al . C. A. 9th Cir. 
Certiorari denied. Solicitor General Griswold for 
respondents Landy et al. Reported below: 396 F. 2d 
440.

No. 997, Mise. Ramos  v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied.

No. 1006, Mise. Spenc er  v . Arizona  et  al . C. A. 
9th Cir. Certiorari denied.

No. 1022, Mise. Horton  v . Califor nia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 1023, Mise. Thompson  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1026, Mise. Du Vall  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
262 Cal. App. 2d 417, 68 Cal. Rptr. 708.

No. 1030, Mise. Beverly  v . Nelson , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1034, Mise. Palme r  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Reported below: 214 
So. 2d 661.

No. 1052, Mise. Boyd  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied.

No. 1053, Mise. Smith  v . Illino is . Sup. Ct. Ill. 
Certiorari denied. Reported below: 40 Ill. 2d 290, 239 
N. E. 2d 782.
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No. 1054, Mise. Fonseca  v . New  York . App. Div.. 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied.

No. 1060, Mise. Bostick  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 1070, Mise. Walker  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1079, Mise. Smith  v . Maresc a , United  States  
Mars hal , et  al . C. A. 2d Cir. Certiorari denied. 
Frederic A. Johnson and Rudolph Lion Zalowitz for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Edward 
Fenig for respondents.

No. 571, Mise. Fitzp atri ck  v . Patterson , Warden . 
C. A. 10th Cir. Certiorari denied. Mr . Justic e  Doug -
las  is of the opinion that certiorari should be granted. 
Duke W. Dunbar, Attorney General of Colorado, and 
James F. Pamp, Assistant Attorney General, for 
respondent.

No. 781, Mise. Nelloms  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Mr . Justice  Douglas  is 
of the opinion that certiorari should be granted. How-
ard Moore, Jr., for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Jerome M. 
Feit for the United States. Reported below: 399 F. 2d 
295.

No. 829, Mise. Shept in  v . Florida . Sup. Ct. Fla. 
Certiorari denied. The  Chief  Justic e  and Mr . Justic e  
Douglas  are of the opinion that certiorari should be 
granted. P. D. Thomson for petitioner. Ellen J. Mor- 
phonios for respondent.
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January 27, February 24, 1969. 393 U. S.

No. 1061, Mise. Stubblefield  v . Beto , Corrections  
Director . C. A. 5th Cir. Certiorari denied. Reported 
below: 399 F. 2d 424.

No. 1088, Mise. Taylor  v . Alabama . Sup. Ct. Ala. 
Certiorari denied without prejudice to an application for 
a writ of habeas corpus in the appropriate United States 
District Court. C. H. Erskine Smith for petitioner.

9 Rehearing Denied.
No. 89, Mise. Dvorsky  v . Unite d States , ante, 

p. 983; and
No. 723, Mise. Poston  v . Unite d States  et  al ., 

ante, p. 946. Motions for leave to file petitions for 
rehearing denied.

February  24, 1969.

Miscellaneous Orders.
No. 1635, Mise. Malagon -Ramir ez  v . United  States . 

C. A. 9th Cir. Treating the papers in this case as a 
petition for a writ of certiorari and as a motion of counsel 
to be relieved from perfecting and prosecuting the peti-
tion, we take no present action on the petition and refer 
the motion to the Court of Appeals for the Ninth Circuit 
for consideration and action in the light of what peti-
tioner’s counsel refers to as paragraph 4 (c) of the “pro-
visions for the representation on appeal of defendants 
financially unable to obtain representation, adopted by 
the Judicial Council of the Ninth Circuit, pursuant to 
the provisions of the Criminal Justice Act of 1964,” which 
is said to require counsel appointed in the Court of 
Appeals to file a petition for certiorari “if requested to 
do so by the defendant.” J. Perry Langjord for peti-
tioner. Reported below: 404 F. 2d 604.
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No. ------. Fukum oto  v . United  States . C. A. 9th
Cir. Application for bail pending appeal presented to 
Mr . Justice  Black , and by him referred to the Court, 
denied.

No. 138. Powe ll  et  al . v . Mc Cormack , Spe aker  of  
the  House  of  Rep rese ntati ves , et  al . C. A. D. C. Cir. 
Motion of George Meader for leave to file a brief, as 
amicus curiae, granted. George Meader, pro se, on the 
motion. [For earlier orders herein, see, e. g., ante, 
p. 1060.]

No. 413. North  Carolin a  et  al . v . Pearce . C. A. 
4th Cir. [Certiorari granted, ante, p. 922]; and

No. 418. Simp son , Warden  v . Rice . C. A. 5th Cir. 
[Certiorari granted, ante, p. 932.] Motion of American 
Civil Liberties Union et al. for leave to file a brief, as 
amici curiae, granted. William W. Van Alstyne and 
Melvin L. Wulf on the motion.

No. 463. National  Labor  Rela tio ns  Board  v . 
Wyman -Gordon  Co . C. A. 1st Cir. [Certiorari granted, 
ante, p. 932.] Motion of respondent to postpone oral 
argument denied. Quentin 0. Young on the motion. 
Solicitor General Griswold for petitioner in opposition.

No. 580. Samuels  et  al . v . Mackell , Dis trict  
Attorney  of  Queens  Count y , et  al . ; and

No. 813. Fernandez  v . Mackell , Distr ict  Attor -
ney  of  Queen s County , et  al . Appeals from D. C. 
S. D. N. Y. [Probable jurisdiction noted, ante, p. 975.] 
Motion of appellee Mackell to require certification of 
additional record denied. Thomas J. Mackell, pro se, 
on the motion. Victor Rabinowitz for appellants in No. 
580 in opposition.
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February 24, 1969. 393 U. S.

No. 622. Maxwell  v . Bishop , Penitentiary  Super -
inten dent . C. A. 8th Cir. [Certiorari granted, ante, 
p. 997.] Motion of the State of California to remove 
case from summary calendar granted. Thomas C. Lynch, 
Attorney General of California, Albert W. Harris, Jr., 
Assistant Attorney General, and Robert R. Granucci, 
Deputy Attorney General, on the motion.

No. 663. Traynor  et  al ., Deputy  Commi ss ioners  
v. Johnson  et  al . C. A. 4th Cir. [Certiorari granted, 
ante, p. 976.] Request of petitioners for additional time 
for oral argument granted and 20 additional minutes 
allotted for that purpose. Respondents likewise allotted 
20 additional minutes for oral argument.

No. 894. Weit zen  et  al . v . Heit  et  al . C. A. 2d 
Cir. The Solicitor General is invited to file a brief 
expressing the views of the United States.

No. 269, Mise. In re  Dis barm ent  of  Rothbard . 
It having been reported to the Court that Sol Rothbard 
of Washington, District of Columbia, has been disbarred 
from the practice of law by the United States Court of 
Appeals for the District of Columbia Circuit, duly entered 
on the 18th day of April, 1968, and this Court by order 
of May 20, 1968 [391 U. S. 911], having suspended the 
said Sol Rothbard from the practice of law in this Court 
and directed that a rule issue requiring him to show cause 
why he should not be disbarred;

And it appearing that the said rule was duly issued 
and served upon the respondent, and that the time within 
which to file a return to the rule has expired;

It  Is Ordere d  that the said Sol Rothbard be, and he is 
hereby, disbarred from the practice of law in this Court 
and that his name be stricken from the roll of attorneys 
admitted to practice before the Bar of this Court.
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No. 750. Harrington  v . Califor nia . Ct. App. Cal., 
2d App. Dist. [Certiorari granted, ante, p. 949.] Mo-
tion of petitioner for appointment of counsel granted. 
It is ordered that Roger S. Hanson, Esquire, of Woodland 
Hills, California, be, and he is hereby, appointed to serve 
as counsel for petitioner in this case.

No. 993, Mise. In re  Disbarm ent  of  Lichota . 
Edith Fischer Lichota, of Twinsburg, Ohio, having re-
signed as a member of the Bar of this Court, it is ordered 
that her name be stricken from the roll of attorneys 
admitted to practice in this Court. The rule to show 
cause heretofore issued [ante, p. 812] is discharged.

No. 883, Mise. Bisho p v . Ciccone , Warden ;
No. 1001, Mise. Peterson  v . Schnecklo th , Con -

serva tion  Center  Superinte ndent ;
No. 1175, Mise. Smit h  v . Rogers , State  Hospi tal  

Sup erint ende nt  ;
No. 1181, Mise. Wood  v . Turner , Warden ;
No. 1188, Mise. Will iams  v . Californi a  Cons erva -

tion  Center  Superinte ndent ;
No. 1192, Mise. Furtak  v . Mancusi , Warden ;
No. 1208, Mise. Vinson  v . Eyman , Warden , et  al .;
No. 1260, Mise. Mc Mahon  v . Field , Men ’s  Colony  

Superi ntendent  ;
No. 1295, Mise. Rabon  v . Eyman , Warden , et  al .;
No. 1296, Mise. Jones  v . Turner , Warden ;
No. 1312, Mise. Hunt  v . Craven , Warden ;
No. 1322, Mise. Boone  v . Fitzb erger , Warden ;
No. 1325, Mise. Pearson  v . Adult  Parole  Author -

ity  of  Ohio  et  al . ;
No. 1332, Mise. Mc Gurrin  v . Shovli n , State  Hos -

pi tal  Superintendent ; and
No. 1399, Mise. Smit h  v . Nelson , Warden , et  al . 

Motions for leave to file petitions for writs of habeas 
corpus denied.
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February 24, 1969. 393 U. S.

No. 1284, Mise. Garrett  et  al . v . Unite d  States . 
Motion for leave to file petition for writ of habeas corpus 
denied. Joe Tonahill and Morris Lavine on the motion.

No. 1251, Mise. Garner  v . New  York . Motion for 
leave to file petition for writ of habeas corpus and other 
relief denied.

No. 1094, Mise. Burkhart  v . United  States  Court  
of  Appeals  for  the  Tenth  Circui t . Motion for leave 
to file petition for writ of mandamus denied. Solicitor 
General Griswold for the United States in opposition.

No. 1157, Mise. Belcher  v . Hallow s , Chief  Jus -
tice , Suprem e  Court  of  Wisconsi n , et  al . Motion for 
leave to file petition for writ of mandamus denied.

No. 1187, Mise. Mc Kinney  v . United  States  Dis -
trict  Court  for  the  Northern  Distr ict  of  Calif ornia  
et  al . Motion for leave to file petition for writ of 
mandamus and other relief denied.

Probable Jurisdiction Noted.
No. 662. De Backe r  v . Brainard , Sheriff . Appeal 

from Sup. Ct. Neb. Probable jurisdiction noted. Wil-
liam G. Line and John F. Kerrigan for appellant. Mel-
vin Kent Kammerlohr, Assistant Attorney General of 
Nebraska, for appellee. Reported below: 183 Neb. 461, 
161 N. W. 2d 508.

No. 829. Dutton , Warden  v . Evans . Appeal from 
C. A. 5th Cir. Probable jurisdiction noted. Arthur K. 
Bolton, Attorney General of Georgia, and Alfred L. 
Evans, Jr., Marion 0. Gordon, and Mathew Robins, 
Assistant Attorneys General, for appellant. Robert B. 
Thompson for appellee. Reported below: 400 F. 2d 826.



1077ORDERS.

393 U. S. February 24, 1969.

No. 899. United  States  v . Inters tate  Comme rce  
Commis sion  et  al . ;

No. 942. Brundage  et  al . v . United  State s et  al .;
No. 999. City  of  Auburn  v . United  States  et  al . ; 

and
No. 1003. Livin gston  Anti -Merge r  Commi ttee  v . 

Inters tate  Comm erce  Comm iss ion  et  al . Appeals 
from D. C. D. C. Probable jurisdiction noted. Cases 
consolidated and a total of four hours allotted for oral 
argument for these appeals and any other appeals taken 
from the same judgment as to which jurisdiction may 
hereafter be noted. Mr . Just ice  Fortas  took no part 
in the consideration or decision of this matter. Solicitor 
General Griswold, Assistant Attorney General Zimmer-
man, Deputy Solicitor General Springer, and Howard E. 
Shapiro for the United States, appellant, in No. 899; 
Louis B. Dailey and Harry Tyson Carter for appellants 
Brundage et al. in No. 942; Robert L. Wald and Joel E. 
Hoflman for appellant in No. 999; and Valentine B. Deale 
for appellant in No. 1003. Robert W. Ginnane, Fritz R. 
Kahn, and Jerome Nelson for appellee Interstate Com-
merce Commission in all four cases; Alan F. Wohlstetter 
for appellees 230 Pacific Northwest Shippers in No. 899; 
Robert Y. Thornton, Attorney General of Oregon, and 
Richard W. Sabin for appellee Public Utility Commis-
sioner in No. 899; Hugh B. Cox, Ray Garrett, D. Robert 
Thomas, Lee B. McTurnan, Anthony Kane, Louis E. 
Torinus, Earl F. Requa, Frank S. Farrell, Eldon Martin, 
and Richard. J. Flynn for appellees Great Northern Rail-
way Co. et al. in all four cases; and Edwin O. Schiewe, 
Raymond K. Merrill, Thomas H. Ploss, and Edward H. 
Foley for appellee Chicago, Milwaukee, St. Paul & Pa-
cific Railroad Co. in No. 899. [For earlier order herein, 
see ante, p. 994, sub nom. Great Northern Railway 
Merger Case.}
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No. 842. Turner  et  al . v . Fouche  et  al . Appeal 
from D. C. S. D. Ga. Probable jurisdiction noted. 
Jack Greenberg, Michael Meltsner, and Howard 
Moore, Jr., for appellants. Charles J. Bloch and 
Wilbur D. Owens, Jr., for Fouche et al., and Arthur K. 
Bolton, Attorney General, and Alfred L. Evans, Jr., and 
J. Lee Perry, Assistant Attorneys General, for the State 
of Georgia, appellees. Reported below: 290 F. Supp. 
648.

No. 921. Brockington  v . Rhodes , Governor  of  
Ohio , et  al . Appeal from Sup. Ct. Ohio. Probable 
jurisdiction noted. Ralph Rudd for appellant. Paul W. 
Brown, Attorney General of Ohio, Charles S. Lopeman, 
First Assistant Attorney General, and Julius J. Nemeth, 
Assistant Attorney General, for Rhodes et al., and 
John T. Corrigan and John L. Dowling for Cipollone 
et al., appellees.

No. 828, Mise. Cavitt  v . Nebras ka . Appeal from 
Sup. Ct. Neb. Motion for leave to proceed in forma 
pauperis granted. Probable jurisdiction noted and case 
transferred to appellate docket. Richard A. Huebner 
for appellant. Clarence A. H. Meyer, Attorney General 
of Nebraska, and Melvin Kent Kammerlohr, Assistant 
Attorney General, for appellee. Reported below: 182 
Neb. 712, 157 N. W. 2d 171; 183 Neb. 243, 159 N. W. 
2d 566.

Certiorari Granted. (See also No. 91, ante, p. 527; No.
57, Mise., ante, p. 533; No. 81, Mise., ante, p. 531;
No. 110, Mise., ante, p. 533; and No. 153, Mise., ante, 
p. 532.)

No. 130. Sniadach  v . Family  Finance  Corporation  
of  Bay  View  et  al . Sup. Ct. Wis. Certiorari granted. 
Jack Greenberg, James M. Nabrit III, Leroy D. Clark, 
and William F. Young, Jr., for petitioner. Byron E. 
Kopp for respondent Family Finance Corp, of Bay View. 
Reported below: 37 Wis. 2d 163, 154 N. W. 2d 259.
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No. 934. Bryson  v . Unite d  States . C. A. 9th Cir. 
Certiorari granted. Richard Gladstein and Norman 
Leonard for petitioner. Solicitor General Griswold, As-
sistant Attorney General Yeagley, Kevin T. Maroney, 
and Lee B. Anderson for the United States. Reported 
below: 403 F. 2d 340.

No. 777. First  Nation al  Bank  in  Plant  City  v . 
Dickins on , Comptroller  of  Flori da , et  al .; and

No. 932. Camp , Comp trolle r  of  the  Curr enc y  v . 
Dickinson , Comptr oller  of  Flori da , et  al . C. A. 5th 
Cir. Motion of First National Bank of Cornelia, 
Georgia, et al. for leave to file a brief, as amici curiae, 
granted. Petitions for writs of certiorari granted. Cases 
consolidated and a total of one hour allotted for oral 
argument. Mr . Just ice  Fortas  took no part in the con-
sideration or decision of this motion and these petitions. 
Robert S. Edwards for petitioner in No. 777, and Solicitor 
General Griswold, Assistant Attorney General Weisl, 
John C. Eldridge, and Robert E. Kopp for petitioner in 
No. 932. Wm. Reece Smith, Jr., and V. Carroll Webb for 
respondents in both cases. E. Barrett Prettyman, Jr., 
on the motion in both cases in support of the petitions. 
Reported below: 400 F. 2d 548.

No. 409, Mise. Wade  v . Wilson , Warden , et  al . 
C. A. 9th Cir. Motion for leave to proceed in jorma 
pauperis granted. Certiorari granted and case trans-
ferred to appellate docket. Thomas C. Lynch, Attorney- 
General of California, Albert W. Harris, Assistant Attor-
ney General, and Karl S. Mayer, Deputy Attorney 
General, for respondents. Reported below: 390 F. 2d 
632.

Certiorari Denied. (See also No. 431, ante, p. 528; No.
632, ante, p. 529; and No. 859, ante, p. 527.)

No. 753. Porter  v . South  Caroli na . Sup. Ct. S. C. 
Certiorari denied. Betty M. Sloan for petitioner. Re-
ported below: 251 S. C. 393, 162 S. E. 2d 843.
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No. 77. Holland  et  al . v . Lucas  County  Board  of  
Elections  et  al . Sup. Ct. Ohio. Certiorari denied. 
Robert L. Carter for petitioners. John A. DeVictor, Jr., 
for respondents.

No. 262. Naples  v . Maxwell , Warden . C. A. 6th 
Cir. Certiorari denied. Dan W. Duffy for petitioner. 
William B. Saxbe, Attorney General of Ohio, and 
David L. Kessler and Leo J. Conway, Assistant Attor-
neys General, for respondent. Reported below: 393 F. 
2d 615.

No. 372. Calif ornia  v . Sess lin . Sup. Ct. Cal. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, Doris H. Maier, Assistant Attorney Gen-
eral, and Daniel J. Kremer, Deputy Attorney General, 
for petitioner. Reported below: 68 Cal. 2d 418, 439 P. 
2d 321.

No. 432. Perez  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Max Cohen for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
and Philip R. Monahan for the United States. Reported 
below: 398 F. 2d 658.

No. 562. Bens on  v . Carter , Probat ion  Off icer , 
et  al . C. A. 9th Cir. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, and Evelle J. Younger for 
respondents. Reported below: 396 F. 2d 319.

No. 835. D. H. Overmyer  Warehous e Co ., Inc ., 
et  al . v. Florida  Stee l  Corp . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Cotton Howell and Russell 
Morton Brown for petitioners. Robert C. Ward for 
respondent.
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No. 650. Martin  v . Wash ingto n . Sup. Ct. Wash. 
Certiorari denied. W. Walters Miller for petitioner. 
Paul Klasen for respondent. Reported below: 73 Wash. 
2d 616, 440 P. 2d 429.

No. 673. Brocker  v . Brocker . Sup. Ct. Pa. Cer-
tiorari denied. Armand I. Robinson for petitioner. 
John Murrin for respondent. Reported below: 429 Pa. 
513, 241 A. 2d 336.

No. 778. Kent  v . United  States . C. A. 7th Cir. 
Certiorari denied. Julius L. Sherwin and Theodore R. 
Sherwin for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Mervyn Hamburg for the United States. Reported 
below: 397 F. 2d 446.

No. 783. D. C. Trans it  Syste m , Inc . v . Willi ams  
et  al . C. A. D. C. Cir. Certiorari denied. Harvey M. 
Spear, Leon G. R. Spoliansky, and Edmund L. Jones for 
petitioner. Leonard N. Bebchick, pro se, and for Wil-
liams et al., and Russell W. Cunningham for Washington 
Metropolitan Area Transit Commission, respondents. 
Reported below: ----U. S. App. D. C.----- ,---- F. 2d----- .

No. 824. Lyons  et  al . v . Davoren , Secre tary  of  
State  of  Mass achuse tts , et  al . C. A. 1st Cir. Cer-
tiorari denied. Elliot L. Richardson, Attorney General 
of Massachusetts, pro se, Alan J. Dimond, Assistant 
Attorney General, and Mark L. Cohen, Deputy Assistant 
Attorney General, for respondents. Reported below: 
402 F. 2d 890.

No. 826. Mariani  v . Foley , U. S. Distr ict  Judge . 
C. A. 2d Cir. Certiorari denied. Leonard Litz for peti-
tioner. Solicitor General Griswold for respondent.
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No. 827. Pines  v . Zemurray  et  al . C. A. 5th Cir. 
Certiorari denied. Jacob Rassner for petitioner. Re-
ported below: 397 F. 2d 810.

No. 828. Ster nback  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Charles A. Bellows for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Mervyn Ham-
burg for the United States. Reported below: 402 F. 2d 
353.

No. 833. Loker  v . Maryland . Ct. App. Md. Cer-
tiorari denied. Frederick Bernays Wiener for petitioner. 
Reported below: 250 Md. 677, 245 A. 2d 814.

No. 840. Hecht  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Frederick Klaessig for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Edward Fenig for the 
United States.

No. 843. Leach  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. W. S. Moore for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg, and Kirby W. Patterson for the 
United States. Reported below: 402 F. 2d 268.

No. 845. Scott  v . Alaska . Sup. Ct. Alaska. Cer-
tiorari denied. Joseph H. Shortell for petitioner. Re-
ported below: 445 P. 2d 39.

No. 847. Landwe r  v . Vill age  of  North  Barringto n . 
App. Ct. Ill., 2d Dist. Certiorari denied. Eva Schwartz-
man for petitioner. Willard L. King and Gerald C. 
Snyder for respondent. Reported below: 94 Ill. App. 2d 
265, 237 N. E. 2d 350.
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No. 848. Hall  et  ux . v . Blei sch  et  ux . C. A. 5th 
Cir. Certiorari denied. Royal H. Brin, Jr., for peti-
tioners. Reported below: 400 F. 2d 896.

No. 850. Funse th  v . Great  Northern  Railw ay  
Co . C. A. 9th Cir. Certiorari denied. Carlton R. 
Reiter for petitioner. Anthony Kane and Woodrow L. 
Taylor for respondent. Reported below: 399 F. 2d 918.

No. 855. Ullman  et  al . v . Grainger . C. A. 9th 
Cir. Certiorari denied. John N. Frolich for petitioners. 
Arnold AI. Quittner for respondent. Reported below: 
396 F. 2d 635.

No. 856. Exchan ge  National  Bank  of  Chicag o  v . 
Bonhi ver , Rece ive r , et  al . C. A. 8th Cir. Certiorari 
denied. Edgar Bernhard, for petitioner. J. Neil Morton 
for respondent Bonhiver.

No. 858. Moore , dba  Moore ’s  Barbecue  Restaurant  
v. Wooten  et  al . C. A. 4th Cir. Certiorari denied. 
Douglas P. Connor for petitioner. Reported below: 400 
F. 2d 239.

No. 860. Lew Ron  Televis ion , Inc . v . D. H. Over - 
myer  Leas ing  Co ., Inc . C. A. 4th Cir. Certiorari de-
nied. Edward L. Blanton, Jr., for petitioner. Russell 
Morton Brown for respondent. Reported below: 401 
F. 2d 689.

No. 863. Raby  v . Illinois . Sup. Ct. Ill. Certiorari 
denied. Leo E. Holt for petitioner. Elmer C. Kissane 
for respondent. Reported below: 40 Ill. 2d 392, 240 
N. E. 2d 595.

No. 866. Brunwass er  v . Suave  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 400 F. 2d 600.

320-583 0 - 69 - 64
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No. 864. City  of  Highlan d  Park  v . Fiore  et  ux . 
App. Ct. Ill., 2d Dist. Certiorari denied. Samuel T. 
Lawton, Jr., for petitioner. Reported below: 93 Ill. App. 
2d 24, 235 N. E. 2d 23.

No. 865. Byczyns ki  et  ux . v . New  York  Central  
Developm ent  Corp , et  al . App. Ct. Ill., 3d Dist. Cer-
tiorari denied. John A. Berry and John E. Cassidy for 
petitioners. D. Robert Thomas for respondents. Re-
ported below: 95 Ill. App. 2d 474, 238 N. E. 2d 414.

No. 867. Scherer  v . Morrow . C. A. 7th Cir. Cer-
tiorari denied. Julius L. Sherwin and Theodore R. 
Sherwin for petitioner. Solicitor General Griswold, 
Assistant Attorney General Ruckelshaus, and Alan S. 
Rosenthal for respondent. Reported below: 401 F. 2d 
204.

No. 868. Shoffeitt  v . United  States . C. A. 5th Cir. 
Certiorari denied. Robert B. Thompson for petitioner. 
Solicitor General Griswold, Acting Assistant Attorney 
General Kossack, and Beatrice Roseiiberg for the United 
States. Reported below: 403 F. 2d 991.

No. 869. F. J. Buckner  Corp ., dba  United  Engi -
neering  Co. v. National  Labor  Relati ons  Board . 
C. A. 9th Cir. Certiorari denied. George R. Richter, Jr., 
for petitioner. Solicitor General Grisivold, Arnold Ord-
man, Dominick L. Manoli, and Norton J. Come for 
respondent. Reported below: 401 F. 2d 910.

No. 873. Beal  v . Unite d State s . C. A. 6th Cir. 
Certiorari denied. William H. Beck for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, Joseph M. Howard, and John M. Brant for the 
United States. Reported below: 404 F. 2d 58.
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No. 871. Gregory  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Richard F. Watt and John M. 
Bowlus for petitioner. Elmer C. Kissane for respondent. 
Reported below: 95 Ill. App. 2d 396, 237 N. E. 2d 720.

No. 872. Davis  v . United  Fruit  Co . C. A. 2d Cir. 
Certiorari denied. James David Ausländer for peti-
tioner. William M. Kimball for respondent. Reported 
below: 402 F. 2d 328.

No. 877. Hughes  v . Gengler . C. A. 9th Cir. Cer-
tiorari denied. Solicitor General Griswold for respondent. 
Reported below: 404 F. 2d 229.

No. 879. Henze l  v . Florida . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Mr . Justice  Fortas  took 
no part in the consideration or decision of this petition. 
Daniel A. Rezneck for petitioner. Reported below: 212 
So. 2d 92.

No. 881. Dayton  Food  Fair  Store s , Inc . v . National  
Labor  Rela tio ns  Board . C. A. 6th Cir. Certiorari 
denied. Jerome Goldman for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent. Reported below: 399 
F. 2d 153.

No. 882. Reddy  v . United  States . C. A. 1st Cir. 
Certiorari denied. Eugene X. Giroux for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Jerome M. Feit for the 
United States. Reported below: 403 F. 2d 26.

No. 890. King  v . Tenness ee . Sup. Ct. Tenn. Cer-
tiorari denied. William Earl Badgett for petitioner. 
Thomas E. Fox, Deputy Attorney General of Tennessee, 
and Lance D. Evans, Assistant Attorney General, for 
respondent.
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No. 884. Shafter  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. Jacob Rassner for peti-
tioners. Solicitor General Griswold, Acting Assistant 
Attorney General Eardley, Morton Hollander, and Bruno 
A. Ristau for the United States. Reported below: 400 
F. 2d 584.

No. 885. Holt  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Herbert K. Hyde for petitioner. 
Solicitor General Griswold, Acting Assistant Attorney 
General Kossack, Beatrice Rosenberg, and Kirby W. 
Patterson for the United States. Reported below: 404 
F. 2d 914.

No. 886. Unite d  Jewi sh  Appeal  of  Great er  New  
York , Inc ., et  al . v . Schaef ler , Execu tor , et  al . Ct. 
App. N. Y. Certiorari denied. Joseph T. Arenson for 
petitioners. Richard Henry Pershan for respondents 
Schaefler et al. Reported below: 22 N. Y. 2d 456, 239 
N. E. 2d 875.

No. 891. Cohen  et  ux . v . Bredehoef t  et  al . C. A. 
5th Cir. Certiorari denied. Presley E. Werlein, Jr., and 
Charles A. Easterling for petitioners. Edward A. Cazares 
for respondents. Reported below: 402 F. 2d 61.

No. 903. Bailey ’s Baker y , Ltd . v . Conti nent al  
Baking  Co. et  al . C. A. 9th Cir. Certiorari denied. 
Maxwell Keith, Shiro Kashiwa, and David Berger for 
petitioner. John H. Schajer and Herbert Dym for re-
spondents. Reported below: 401 F. 2d 182.

No. 909. Hahn  v . Kentucky  Alcoh olic  Beverage  
Control  Board  et  al . Ct. App. Ky. Certiorari denied. 
William F. Hopkins for petitioner. Chat Chancellor for 
respondents. Reported below: 431 S. W. 2d 501.
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No. 905. Morris on  v . Rarick . Sup. Ct. La. Cer-
tiorari denied. Bascom D. Talley, Jr., for petitioner. 
Reported below: 252 La. 872, 214 So. 2d 545.

No. 907. Pione er  Motor  Servic e , Inc . v . Pionee r  
Transfer  & Ware hous e Co . et  al . C. A. 7th Cir. 
Certiorari denied. Irving Goodman for petitioner. Roy 
Van Der Kamp for respondents. Reported below: 402 
F. 2d 438.

No. 910. Drent  et  al . v . Mc Kean  et  al . C. A. 5th 
Cir. Certiorari denied. Bernard D. Fischman for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Ruckelshaus, Morton Hollander, and Robert E. 
Kopp for respondents.

No. 915. Colson  v . North  Caroli na . Sup. Ct. 
N. C. Certiorari denied. Gerald F. White for petitioner. 
Robert Morgan, Attorney General of North Carolina, 
and Bernard A. Harrell, Assistant Attorney General, for 
respondent. Reported below: 274 N. C. 295, 163 S. E. 
2d 376.

No. 918. Harleysv ille  Mutual  Insurance  Co . v . 
Johns on . Super. Ct. Pa. Certiorari denied. Paul A. 
Lockrey for petitioner. Reported below: 212 Pa. Super. 
89, 239 A. 2d 828.

No. 919. Cobb  et  al . v . Johns  et  al . C. A. D. C. 
Cir. Certiorari denied. John M. Bixler, James F. 
Gordy, and James A. Crooks for petitioners. William J. 
Grove and John F. Doyle for respondents. Reported 
below: 131 U. S. App. D. C. 85, 402 F. 2d 636.

No. 930. Ellenburg  v . Shephe rd  et  al . C. A. 6th 
Cir. Certiorari denied. Philip M. Carden for petitioner. 
Herbert R. Silvers for respondents.
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No. 920. Thomas , Adminis tratri x , et  al . v . Dis -
trict  of  Columb ia . C. A. D. C. Cir. Certiorari denied. 
Henry Lincoln Johnson, Jr., for Thomas, and Philip J. 
Lesser and I. Irwin Bolotin for Wynn, petitioners. 
Charles T. Duncan, Hubert B. Pair, Richard W. Barton, 
and John R. Hess for respondent. Reported below: 130 
U. S. App. D. C. 365, 401 F. 2d 430.

No. 923. Cons umers  Produc ts  of  America , Inc ., 
et  al . v. Federal  Trade  Commiss ion  et  al . C. A. 3d 
Cir. Certiorari denied. Theodore R. Mann for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General McLaren, Howard E. Shapiro, James Mcl. Hen-
derson, and Charles C. Moore, Jr., for respondent Federal 
Trade Commission. Reported below: 400 F. 2d 930.

No. 926. Wright  et  al . v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Joseph H. Davis for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Kirby W. Pat-
terson for the United States. Reported below: 403 F. 
2d 43.

No. 936. Festa  v . City  of  Ports mou th . Sup. Ct. 
App. Va. Certiorari denied. Willard J. Moody for peti-
tioner. M. A. Korb, Jr., for respondent.

No. 943. Louis ville  & Jeff ers on  County  Air  Board  
v. Shipp  et  ux . Ct. App. Ky. Certiorari denied. 
James W. Stites for petitioner. J. W. Jones for respond-
ents. Reported below: 431 S. W. 2d 867.

No. 966. Corriga n , Adminis trator  v . E. W. Bohren  
Transp ort  Co . C. A. 6th Cir. Certiorari denied. 
C. D. Lambros and Anthony O. Calabrese, Jr., for peti-
tioner. & Burns Weston for respondent. Reported 
below: 408 F. 2d 301.
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No. 963. Katz  v . State  Board  of  Medical  Exam -
iners . Sup. Ct. Fla. Certiorari denied. Milton E. 
Grusmark for petitioner. William J. Roberts for re-
spondent. Reported below: 213 So. 2d 714.

No. 344. Brown  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Mr . Justice  Dougla s  is of the opin-
ion that certiorari should be granted. Carl E. F. Dally 
for petitioner. Crawford C. Martin, Attorney General 
of Texas, Nola White, First Assistant Attorney General, 
A. J. Carubbi, Jr., Executive Assistant Attorney General, 
and Robert C. Flowers and Lonny F. Zwiener, Assistant 
Attorneys General, for respondent. Reported below: 437 
S. W. 2d 828.

No. 587. Shelton  v . Stynchco mbe , Sherif f . Sup. 
Ct. Ga. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. Pierre 
Howard and James L. May son for petitioner. Lewis R. 
Slaton and Carter Goode for respondent. Reported 
below: 224 Ga. 451, 162 S. E. 2d 426.

No. 822. Boyle  v . United  States . C. A. 9th Cir. 
Certiorari denied. Mr . Just ice  Douglas  is of the opin-
ion that certiorari should be granted. Solicitor General 
Griswold, Assistant Attorney General Walters, Joseph M. 
Howard, and John M. Brant for the United States. Re-
ported below: 395 F. 2d 413.

No. 922. Burton  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Mr . Justic e  Douglas  is of the opin-
ion that certiorari should be granted. J. B. Tietz for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Wilson, Beatrice Rosenberg, and Marshall 
Tamor Golding for the United States. Reported below: 
402 F. 2d 536.
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No. 651. Christ off erso n et  al . v . Washingt on . 
Sup. Ct. Wash. Certiorari denied. Francis Hoague for 
petitioners. James E. Kennedy for respondent. Re-
ported below: 74 Wash. 2d 154, 443 P. 2d 815.

Mr . Justi ce  Brennan , with whom Mr . Just ice  
Marsh all  joins, dissenting.

The Fourth Amendment, made applicable to the States 
by the Fourteenth Amendment, commands that “no 
Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation.” The question presented by 
this case is whether the Constitution requires that, at or 
before the time a warrant issues, the judicial officer make 
a permanent record of the evidentiary basis for its issu-
ance. In this case the entire record of the proceeding 
on the application for the warrant consisted of the com-
plaint for the warrant, a copy of the warrant, and the 
return on the warrant. The complaint, considered alone, 
failed to state sufficient probable cause for the warrant 
and, on that ground, petitioner made a motion to sup-
press the evidence seized on its authority. The State 
resisted the motion on the basis of affidavits of the judge 
who issued the warrant, of the prosecuting attorney who 
applied for it, and of two police officers, purporting to 
set forth what had transpired at the hearing on the 
application. The finding of probable cause was sus-
tained on the basis that the affidavits supplied the evi-
dentiary basis not provided in the complaint. Federal 
courts have held that this procedure cannot be counte-
nanced under Fed. Rule Crim. Proc. 41 (c), United 
States v. Birrell, 242 F. Supp. 191 (1965); Rosencranz 
v. United States, 356 F. 2d 310 (1966); United States n . 
Walters, 193 F. Supp. 788 (1961); United States v. 
Sterling, 369 F. 2d 799, 802 n. 2 (1966). The substan-
tive right created by the requirement of probable cause 
is hardly accorded full sweep without an effective pro-
cedural means of assuring meaningful review of a deter-
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ruination by the issuing magistrate of the existence of 
probable cause. Reliance on a record prepared after the 
fact involves a hazard of impairment of that right. It 
is for this reason that some States have imposed the re-
quirement of a contemporaneous record. Thus, in Glo- 
dowski v. State, 196 Wis. 265, 271-272, 220 N. W. 227, 
230 (1928), the Wisconsin Supreme Court stated:

“It is an anomaly in judicial procedure to attempt 
to review the judicial act of a magistrate issuing a 
search warrant upon a record made up wholly or 
partially by oral testimony taken in the reviewing 
court long after the search warrant was issued. 
Judicial action must be reviewed upon the record 
made at or before the time that the judicial act was 
performed. The validity of judicial action cannot 
be made to depend upon the facts recalled by falli-
ble human memory at a time somewhat removed 
from that when the judicial determination was made. 
This record of the facts presented to the magistrate 
need take no particular form. The record may con-
sist of the sworn complaint, of affidavits, or of sworn 
testimony taken in shorthand and later filed, or of 
testimony reduced to longhand and filed, or of a 
combination of all these forms of proof. The form 
is immaterial. The essential thing is that proof be 
reduced to permanent form and made a part of the 
record which may be transmitted to the reviewing 
court.”

It seems to me that there is a substantial constitutional 
issue presented by the question tendered by petitioner.

I would therefore grant the petition.

No. 500, Mise. Metze  v . New  York . Ct. App. 
N. Y. Certiorari denied. Eleanor Jackson Piel for peti-
tioner. Elliott Golden and Aaron Nussbaum for 
respondent.
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No. 931. Chicag o , Burlington  & Quincy  Rail road  
Co. v. State  Tax  Commiss ion  of  Missou ri  et  al . Sup. 
Ct. Mo. Certiorari denied. Mr . Justice  Dougla s is of 
the opinion that certiorari should be granted. William 
H. Allen for petitioner. John C. Danforth, Attorney 
General of Missouri, and Louis C. DeFeo, Jr., and 
Walter W. Nowotny, Jr., Assistant Attorneys General, 
for respondents. Reported below: 436 S. W. 2d 650.

No. 626. Lynch , Attorney  General  of  Calif ornia , 
et  al . v. Gilmore  et  al . C. A. 9th Cir. Motion of 
respondents for leave to proceed in forma pauperis 
granted. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, pro se, and Robert R. Granucci 
and George R. Nock, Deputy Attorneys General, for 
petitioners. Reported below: 400 F. 2d 228.

No. 744. Beto , Correct ions  Direct or  v . Spencer . 
C. A. 5th Cir. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari denied. 
Crawford C. Martin, Attorney General of Texas, Nola 
White, First Assistant Attorney General, A. J. Ca- 
rubbi, Jr., Executive Assistant Attorney General, and 
Robert C. Flowers, Jim Vollers, and Howard M. Fender, 
Assistant Attorneys General, for petitioner. Anthony G. 
Amsterdam, Michael D. Matheny, and Jack Greenberg 
for respondent. Reported below: 398 F. 2d 500.

No. 836. Post  et  al . v . United  States . C. A. D. C. 
Cir. Certiorari denied. Mr . Justice  Fortas  took no 
part in the consideration or decision of this petition. 
Edward Bennett Williams and Raymond W. Bergan for 
Post et al., and Thom,as R. Dyson, Jr., for Pickett, peti-
tioners. Solicitor General Griswold for the United 
States. Reported below: ----U. S. App. D. C.----- , 407
F. 2d 319.
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No. 862. Peyton , Penit ent iary  Superintendent  v . 
Gilles pie . C. A. 4th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
denied. Robert Y. Button, Attorney General of Vir-
ginia, and Reno S. Harp III, Assistant Attorney General, 
for petitioner. Henry H. Tiffany for respondent. Re-
ported below: 399 F. 2d 683.

No. 797. Sloane  et  ux . v . Finch , Secre tary  of  
Health , Education , and  Welfare . C. A. 9th Cir. 
Motion to dispense with printing petition granted. Cer-
tiorari denied. Mr . Justice  Marshall  took no part in 
the consideration or decision of this motion and petition. 
Paul E. Sloane, pro se, and for other petitioner. Solic-
itor General Griswold, Acting Assistant Attorney General 
Eardley, and Alan S. Rosenthal for respondent. Re-
ported below: 396 F. 2d 641.

No. 832. West ern  Seed  Product ion  Corp . v . Camp -
bell , Judge . Sup. Ct. Ore. Certiorari denied. Mr . 
Justi ce  Stewar t  and Mr . Justice  White  are of the 
opinion that certiorari should be granted. Robert A. 
Leedy for petitioner. E. Frederick Velikanje for re-
spondent. Reported below: 250 Ore. 262, 442 P. 2d 215.

No. 888. Pacif ic  Far  East  Line , Inc ., et  al . v . 
Pacific  Seaf arers , Inc ., et  al . C. A. D. C. Cir. Cer-
tiorari denied. Mr . Just ice  Fortas  took no part in the 
consideration or decision of this petition. Frederick M. 
Rowe, Edward D. Ransom, and R. Frederic Fisher for 
petitioners. Robert E. Sher, Abraham J. Harris, and 
Marvin J. Coles for respondents. Reported below: 131 
U. S. App. D. C. 226, 404 F. 2d 804.

No. 506, Mise. Raines  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.
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February 24, 1969. 393 U. S.

No. 912. Impe rial  Tobacco  Co . (of  Great  Britai n  
and  Ireland ), Ltd . v . Phili p Morris  Inc . C. A. 4th 
Cir. Certiorari denied. Mr . Justice  Port as  took no 
part in the consideration or decision of this petition. 
W. Brown Morton, Jr., for petitioner. Leslie D. Taggart 
and Lewis T. Booker for respondent. Reported below: 
401 F. 2d 179.

No. 849. Ingalls  et  ux . v . Unite d  State s . C. A. 
5th Cir. Certiorari denied. Mr . Just ice  Marsh all  
took no part in the consideration or decision of this peti-
tion. Frank Bainbridge for petitioners. Solicitor Gen-
eral Griswold, Assistant Attorney General Rogovin, 
Meyer Rothwacks, and Louis M. Kauder for the United 
States. Reported below: 399 F. 2d 143.

No. 853. Batsell  v . United  Stat es . C. A. 8th Cir. 
Motion to dispense with printing petition granted. 
Certiorari denied. Solicitor General Griswold, Assistant 
Attorney General Vinson, Beatrice Rosenberg, and Ed-
ward Fenig for the United States. Reported below: 403 
F. 2d 395.

No. 875. Armement  Depp e , S. A., et  al . v . United  
States . C. A. 5th Cir. Certiorari denied. Mr . Just ice  
Stew art  is of the opinion that certiorari should be 
granted. Leonard G. James and F. Conger Fawcett for 
petitioners. Solicitor General Griswold, Acting Assistant 
Attorney General Eardley, and John C. Eldridge for the 
United States. Reported below: 399 F. 2d 794.

No. 284, Mise. Orr  v . New  York . C. A. 2d Cir. 
Certiorari denied. Louis J. Lejkowitz, Attorney General 
of New York, Samuel A. Hirshowitz, First Assistant Attor-
ney General, and Lillian Z. Cohen, Assistant Attorney 
General, for respondent.
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No. 927. Granel lo , aka  Burns  v . United  Stat es . 
C. A. 2d Cir. Certiorari denied. Mr . Justic e  Douglas  
is of the opinion that certiorari should be granted. Mr . 
Just ice  Brennan  and Mr . Justice  Marshall  took no 
part in the consideration or decision of this petition. 
Irving Anolik and Michael P. Direnzo for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Joseph M. Howard, and John P. Burke for the 
United States. Reported below: 403 F. 2d 337.

No. 941. Cross  et  al . v . The  Kaimana  et  al . C. A. 
9th Cir. Certiorari denied. Mr . Justi ce  Brennan  and 
Mr . Just ice  Fortas  are of the opinion that certiorari 
should be granted. Richard Ernst and John Paul Jen-
nings for petitioners. John Hays for Pacific Far East 
Line, Inc., on behalf of S. S. Kaimana et al., and Solicitor 
General Griswold for the United States on behalf of S. S. 
Coast Progress, respondents. Reported below: 401 F. 
2d 182.

No. 490, Mise. Soyka  v. United  States . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, and 
Robert G. Maysack for the United States. Reported 
below: 394 F. 2d 443 and 452.

No. 507, Mise. Tolson  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States.

No. 553, Mise. Roach  v . Mauldin , Sherif f , et  al . 
C. A. 5th Cir. Certiorari denied. L. Hugh Kemp for 
petitioner. Arthur K. Bolton, Attorney General of 
Georgia, and Marion O. Gordon and Mathew Robins, 
Assistant Attorneys General, for respondents. Reported 
below: 391 F. 2d 907.
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No. 625, Mise. Otero  v . Florida . Sup. Ct. Fla. 
Certiorari denied. John W. Watson III for petitioner. 
Reported below: 211 So. 2d 214.

No. 629, Mise. Davis  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Emmett Colvin, Jr., for petitioner. 
Crawjord C. Martin, Attorney General of Texas, Nola 
White, First Assistant Attorney General, Hawthorne 
Phillips, Executive Assistant Attorney General, Robert C. 
Flowers and Gilbert J. Pena, Assistant Attorneys Gen-
eral, and W. V. Geppert for respondent. Reported 
below: 429 S. W. 2d 895.

No. 680, Mise. Velez  v . United  State s . C. A. 5th 
Cir. Certiorari denied. John W. Watson III for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Edward Fenig 
for the United States. Reported below: 397 F. 2d 788.

No. 721, Mise. Tender  et  al . v . Maryla nd . Ct. 
App. Md. Certiorari denied. Francis B. Burch, Attor-
ney General of Maryland, and Donald Needle, Assistant 
Attorney General, for respondent.

No. 729, Mise. Huson  v . Washi ngton . Sup. Ct. 
Wash. Certiorari denied. Anthony Savage, Jr., for 
petitioner. James E. Kennedy for respondent. Re-
ported below: 73 Wash. 2d 660, 440 P. 2d 192.

No. 733, Mise. Oughton  v. United  States . C. A. 
9th Cir. Certiorari denied.

No. 826, Mise. Stidham  v . Swenso n , Warden . Sup. 
Ct. Mo. Certiorari denied. Norman H. Anderson, 
Attorney General of Missouri, and B. J. Jones, Assistant 
Attorney General, for respondent.
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No. 790, Mise. Pope  v . Unite d  Stat es . C. A. 5th 
Cir, Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Ronald L. Gainer for the United States. Reported 
below: 398 F. 2d 834.

No. 836, Mise. Hulett  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 840, Mise. Macklin  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 865, Mise. Stephens  v . Chairman , U. S. Rail -
road  Reti rem ent  Board , et  al . C. A. 5th Cir. Cer-
tiorari denied. Solicitor General Griswold, Assistant 
Attorney General Weisl, and Alan S. Rosenthal for 
respondents. Reported below: 395 F. 2d 968.

No. 912, Mise. Jacks on  v . United  State s . C. A. 
D. C. Cir. Certiorari denied.

No. 936, Mise. Pasta  v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Paul C. Summitt for the United States.

No. 968, Mise. Magee  v . New  Jers ey . Sup. Ct. 
N. J. Certiorari denied. Peter Murray and Raymond 
A. Brown for petitioner. Reported below: 52 N. J. 352, 
245 A. 2d 339.

No. 980, Mise. Parker  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, and Beatrice Rosenberg 
for the United States. Reported below: 400 F. 2d 248.
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No. 960, Mise. Dirr ing  v . Unite d  States . C. A. 
1st Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported 
below: 400 F. 2d 578.

No. 981, Mise. Kaufm an  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, and Beatrice Rosen-
berg for the United States. Reported below: 393 F. 2d 
172.

No. 986, Mise. Hacker  v . Dist rict  Court  of  Sedg -
wick  County . Sup. Ct. Kan. Certiorari denied.

No. 988, Mise. Mc Kinney  v . Mitc hell , Attorney  
General , et  al . C. A. D. C. Cir. Certiorari denied. 
Solicitor General Griswold, Assistant Attorney General 
Weisl, and Alan S. Rosenthal for respondents.

No. 991, Mise. Moore  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Kirk M. McAlpin and A. Fel-
ton Jenkins, Jr., for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Vinson, Beatrice Rosen-
berg, and Kirby JV. Patterson for the United States. 
Reported below: 399 F. 2d 318.

No. 999, Mise. Da  Costa  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Luke McKissack for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Jerome M. Feit, and Robert G. May-
sack for the United States. Reported below: 397 F. 2d 
249.

No. 1024, Mise. Cast illo  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.
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No. 1010, Mise. Weem s  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Jerome M. Feit, and 
Edward Fenig for the United States. Reported below: 
398 F. 2d 274.

No. 1019, Mise. Williams  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Paul C. Summitt for the United States. Reported 
below: 399 F. 2d 492.

No. 1027, Mise. Goldbe rg  et  al . v . Unite d  State s . 
C. A. 2d Cir. Certiorari denied. H. Elliot Wales for 
Goldberg, and Gilbert S. Rosenthal for Teret, petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, and Beatrice Rosenberg for the United States. 
Reported below: 401 F. 2d 644.

No. 1033, Mise. Brow n  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Edward Fenig for the United States.

No. 1038, Mise. Craw fo rd  v . Alaba ma . Ct. App. 
Ala. Certiorari denied. W. L. Longshore for petitioner. 
MacDonald Gallion, Attorney General of Alabama, and 
Leslie Hall and Walter S. Turner, Assistant Attorneys 
General, for respondent. Reported below: 44 Ala. App. 
393, 210 So. 2d 685.

No. 1051, Mise. Maguire  v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Robert G. May sack for the United States. Reported 
below: 396 F. 2d 327.
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No. 1039, Mise. Newf iel d  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States.

No. 1040, Mise. Horn  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 1041, Mise. Walle r  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. 
Michael F. Dillon -for respondent.

No. 1042, Mise. Tanksley  v . Bowman , U. S. Dis -
tri ct  Judge , et  al . C. A. 10th Cir. Certiorari denied.

No. 1043, Mise. Sharp  v . Kansa s et  al . Sup. Ct. 
Kan. Certiorari denied.

No. 1046, Mise. Bankston  v . Pennsylvania . C. A. 
3d Cir. Certiorari denied.

No. 1050, Mise. Chastain  v . California . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Reported be-
low: 262 Cal. App. 2d 433, 68 Cal. Rptr. 765.

No. 1056, Mise. Nett les  v . Illi nois . Cir. Ct., Iro-
quois County, Ill. Certiorari denied.

No. 1057, Mise. Theriault  v . United  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 401 F. 2d 79.

No. 1059, Mise. Cook  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Robert E. Pembleton for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Jerome M. Feit, and Roger A. Pauley 
for the United States. Reported below: 400 F. 2d 877.
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No. 1064, Mise. Clemm ons  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1067, Mise. Knight  v . Pate , Warden . C. A. 
7th Cir. Certiorari denied.

No. 1068, Mise. Huske y v . Califor nia . Sup. Ct. 
Cal. Certiorari denied.

No. 1073, Mise. Cancel -Miranda  et  al . v . Unite d  
State s . C. A. D. C. Cir. Certiorari denied. Len W. 
Holt for petitioners. Solicitor General Griswold, Assist-
ant Attorney General Vinson, and Beatrice Rosenberg 
for the United States.

No. 1074, Mise. Brown  v . Wainwri ght , Correc -
tions  Direct or . C. A. 5th Cir. Certiorari denied.

No. 1075, Mise. Bogart  et  ux . v . Califo rnia  et  al . 
C. A. 9th Cir. Certiorari denied. Peter D. Bogart, 
pro se, and for other petitioner.

No. 1076, Mise. Tres t  v . United  States . Ct. Cl. 
Certiorari denied. Solicitor General Griswold for the 
United States.

No. 1077, Mise. Mc Gurrin  v . Shovlin , State  Hos -
pita l Superi ntendent . C. A. 3d Cir. Certiorari 
denied.

No. 1082, Mise. Dennis  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied.

No. 1087, Mise. Dikovics  v . Distr ict  Court , Jef -
ferson  County , Colorado , et  al . C. A. 10th Cir. 
Certiorari denied.
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February 24, 1969. 393 U.S.

No. 1085, Mise. Gates  v . Californi a . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 1089, Mise. Wilson  v . Penns ylvania . Sup. Ct. 
Pa. Certiorari denied. Mitchell A. Kramer for peti-
tioner. Reported below: 431 Pa. 21, 244 A. 2d 734.

No. 1090, Mise. Salcido  v . Califo rnia . Ct. App. 
Cal., 5th App. Dist. Certiorari denied. Reported be-
low: 263 Cal. App. 2d 1, 69 Cal. Rptr. 193.

No. 1091, Mise. Dearinger  et  ux . v . Washi ngton . 
Sup. Ct. Wash. Certiorari denied. Joseph D. Mladinov 
for respondent. Reported below: 73 Wash. 2d 563, 439 
P. 2d 971.

No. 1093, Mise. De Jarne tte  v . Unite d  States  et  al . 
C. A. 6th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Vinson, Beatrice 
Rosenberg, and Edward Fenig for the United States.

No. 1096, Mise. West  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, and Beatrice Rosenberg 
for the United States. Reported below: 399 F. 2d 467.

No. 1098, Mise. Taylor  v . Alaba ma . Sup. Ct. Ala. 
Certiorari denied. Fred Blanton, Jr., for petitioner. 
MacDonald Gallion, Attorney General of Alabama, and 
David W. Clark and Walter S. Turner, Assistant Attor-
neys General, for respondent. Reported below: 282 Ala. 
567, 213 So. 2d 566.

No. 1103, Mise. Madison  v . Minnesot a . Sup. Ct. 
Minn. Certiorari denied. Reported below: 281 Minn. 
170, 160 N. W. 2d 680.
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No. 1099, Mise. Bates  v . Mc Mann , Warden , et  al . 
C. A. 2d Cir. Certiorari denied.

No. 1100, Mise. Lawrence  v . Wainwri ght , Cor -
recti ons  Direct or . C. A. 5th Cir. Certiorari denied.

No. 1109, Mise. Arey  et  al . v . Brown , Director , 
Virgini a  Departm ent  of  Welf are  and  Instit utions . 
C. A. 4th Cir. Certiorari denied.

No. 1110, Mise. Campbe ll  v . Michi gan . Sup. Ct. 
Mich. Certiorari denied.

No. 1111, Mise. Mc Daniel  v . Texas . C. A. 5th Cir. 
Certiorari denied.

No. 1113, Mise. Rocha  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States. Reported 
below: 401 F. 2d 529.

No. 1114, Mise. Berry  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1115, Mise. Carter  v . Unite d  States . C. A. 
3d Cir. Certiorari denied. Murray C. Goldman for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg, and Kirby W. 
Patterson for the United States. Reported below: 401 
F. 2d 748.

No. 1116, Mise. Willi ams  v . Field , Men ’s Colony  
Superi ntendent . Sup. Ct. Cal. Certiorari denied.

No. 1117, Mise. Gilbert  v . La Vallee , Warden . 
C. A. 2d Cir. Certiorari denied.
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No. 1121, Mise. Ingram  v . Field , Men ’s Colon y  
Superi ntendent . Sup. Ct. Cal. Certiorari denied.

No. 1122, Mise. Trigg  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied.

No. 1123, Mise. Lopez  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 1124, Mise. Perry  v . Wade , Dist ric t  Attor ney  
of  Dallas  County . Ct. Crim. App. Tex. Certiorari 
denied.

No. 1126, Mise. Morale s v . California . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Julius J. Novack 
for petitioner. Reported below: 263 Cal. App. 2d 368, 
69 Cal. Rptr. 402.

No. 1127, Mise. Mercer  v . Amarando , Clerk  of  
Quarter  Sess ions  Court , et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 1134, Mise. Martin  v . Maroney , Correcti onal  
Supe rinten dent , et  al . C. A. 3d Cir. Certiorari 
denied.

No. 1136, Mise. Berube  v . United  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg, 
and Jerome M. Feit for the United States. Reported 
below: 401 F. 2d 773.

No. 1143, Mise. Holland  v . Sheehy , Reformatory  
Supe rinten dent , et  al . C. A. 4th Cir. Certiorari 
denied. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Mervyn Ham-
burg for respondents.
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No. 1137, Mise. Gadson  v . Florida . Dist. Ct. App. 
Fla., 2d Dist. Certiorari denied. Reported below: 211 
So. 2d 857.

No. 1139, Mise. Furtak  v . Mancusi , Warden . Ct. 
App. N. Y. Certiorari denied.

No. 1141, Mise. Williams  v . Dutton , Warden . 
C. A. 5th Cir. Certiorari denied. James W. Dorsey 
for petitioner. Arthur K. Bolton, Attorney General of 
Georgia, and Alfred L. Evans, Jr., and Marion 0. Gordon, 
Assistant Attorneys General, for respondent. Reported 
below: 400 F. 2d 797.

No. 1142, Mise. Stev ens on  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 1144, Mise. Long  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, and Beatrice Rosenberg 
for the United States.

No. 1145, Mise. Kennet t  v . Munici pal  Court , Los  
Angele s Judici al  Dis trict , County  of  Los  Angeles . 
C. A. 9th Cir. Certiorari denied.

No. 1147, Mise. Rapp  v . Page , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 1148, Mise. Van  Duyne  v . Yeager , Princi pal  
Keep er , et  al . C. A. 3d Cir. Certiorari denied.

No. 1150, Mise. Mercuri  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 1154, Mise. Darby  v . Maryla nd . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 3 Md. App. 
407, 239 A. 2d 584.
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February 24, 1969. 393 U. S.

No. 1151, Mise. Whit son  v . Field , Men ’s Colony  
Superi ntendent . Sup. Ct. Cal. Certiorari denied.

No. 1152, Mise. Posey  v . South  Carolina . C. A. 
4th Cir. Certiorari denied.

No. 1155, Mise. Covin  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1156, Mise. Gunner  v . New  York . App. Term, 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Frank 
S. Hogan and Michael R. Juviler for respondent.

No. 1160, Mise. New man  v . Warden , Maryland  
Peni ten tia ry . Ct. Sp. App. Md. Certiorari denied.

No. 1163, Mise. Pretlow  v . Virginia . C. A. 4th 
Cir. Certiorari denied.

No. 1164, Mise. Ellis  et  ux . v . Harada  et  ux . Sup. 
Ct. Hawaii. Certiorari denied.

No. 1165, Mise. Diam ond  v . Nelso n , Warden . 
C. A. 9th Cir. Certiorari denied.

No. 1166, Mise. Konczak  v . Pate , Warden . C. A. 
7th Cir. Certiorari denied.

No. 1169, Mise. Conover  v . Herold , State  Hospital  
Director . App. Div., Sup. Ct. N. Y., 3d Jud. Dept. 
Certiorari denied.

No. 1176, Mise. Jaimez  v . Califo rnia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 1177, Mise. Haney  v . Warden , Maryla nd  Peni -
tent iary . C. A. 4th Cir. Certiorari denied.
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No. 1178, Mise. Monahan  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1180, Mise. Elksni s v . Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1182, Mise. Simon s v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 22 N. Y. 2d 
533, 240 N. E. 2d 22.

No. 1186, Mise. Thwing  v . South  Dakota . Cir. Ct. 
S. D., 4th Jud. Cir. Certiorari denied.

No. 1189, Mise. Guenther  v . Alabama . Sup. Ct. 
Ala. Certiorari denied. MacDonald Gallion, Attorney 
General of Alabama, and David W. Clark and Lloyd G. 
Hart, Assistant Attorneys General, for respondent. Re-
ported below: 282 Ala. 620, 213 So. 2d 679.

No. 1191, Mise. White  v . Peyton , Penitentiary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied.

No. 1194, Mise. Stebb ins  v . State  Farm  Mutual  
Automobile  Insurance  Co . et  al . C. A. D. C. Cir. 
Certiorari denied. Earle K. Shawe and Robert E. An-
derson for State Farm Mutual Automobile Insurance 
Co. et al., and James F. Bromley for Keystone Insurance 
Co. et al., respondents.

No. 1196, Mise. Chesnut  et  al . v . Utah . Sup. Ct. 
Utah. Certiorari denied. Reported below: 20 Utah 2d 
268, 437 P. 2d 197.

No. 1199, Mise. Mull  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 402 F. 2d 571.
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February 24, 1969. 393 U. S.

No. 1197, Mise. Baines  et  al . v . Mc Grath , Correc -
tio n  Commi ssi oner . Ct. App. N. Y. Certiorari denied. 
William M. Kunstler, Michael Meltsner, and Melvyn 
Zarr for petitioners.

No. 1201, Mise. Casia s et  al . v . Colorado . C. A. 
10th Cir. Certiorari denied. Reported below: 398 F. 2d 
486.

No. 1203, Mise. Pennington  v . Georgia . Ct. App. 
Ga. Certiorari denied. Albert M. Horn for petitioner. 
Lewis R. Slaton, J. Walter Le Craw, and Carter Goode 
for respondent. Reported below: 117 Ga. App. 701, 161 
S. E. 2d 327.

No. 1204, Mise. Stubbs  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. 
Bruce K. Carpenter for petitioner.

No. 1205, Mise. Wallace  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 1206, Mise. Hussa r  v . Califo rnia . C. A. 9th 
Cir. Certiorari denied.

No. 1210, Mise. Conlon  v . Fitzhar ris , Traini ng  
Facil ity  Supe rinten dent . Sup. Ct. Cal. Certiorari 
denied.

No. 1211, Mise. Porter  v . Kansa s . Sup. Ct. Kan. 
Certiorari denied. Reported below: 201 Kan. 778, 443 
P. 2d 360.

No. 1214, Mise. Oatis  v . Nelson , Warde n . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
264 Cal. App. 2d 324, 70 Cal. Rptr. 524.
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No. 1213, Mise. SCHLETTE V. CALIFORNIA ET AL. Slip. 
Ct. Cal. Certiorari denied.

No. 1217, Mise. Hull  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied.

No. 1219, Mise. Boynt on  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 1220, Mise. Stanley  v . Unite d  States . Ct. Cl. 
Certiorari denied. Solicitor General Griswold for the 
United States.

No. 1222, Mise. Major  v . Massachuse tts . Sup. 
Jud. Ct. Mass. Certiorari denied. Reported below: 354 
Mass. 666, 241 N. E. 2d 822.

No. 1223, Mise. Kuk  v . Hocker , Warden . Sup. Ct. 
Nev. Certiorari denied.

No. 1227, Mise. Tanner  v . United  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 401 F. 2d 281.

No. 1228, Mise. Will iams  v . Alabam a . Sup. Ct. 
Ala. Certiorari denied.

No. 1229, Mise. Smith  v . Pate , Warde n . C. A. 7th 
Cir. Certiorari denied.

No. 1234, Mise. Steve nso n v . New  York . App, 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied 
Arnold T. Taub for respondent.

No. 1238, Mise. Philli ps  v . Greene  County , Ten -
nessee . C. A. 6th Cir. Certiorari denied. James N. 
Hardin for respondent.
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February 24, 1969. 393 U.S.

No. 589, Mise. Sulli van  v . Virginia . Sup. Ct. 
App. Va. Certiorari denied.

Mr . Justice  White , with whom Mr . Justic e Bren -
nan  joins, dissenting.

After denying petitioner’s motion to suppress, the trial 
court below admitted into evidence a tie clasp, keys, 
radio, and coins which had been searched for and seized 
in the home of petitioner’s mother, where they had been 
left by petitioner. Although the trial judge found in-
valid the search warrant under which the police pur-
ported to conduct their search, he nevertheless held that 
these items were admissible against petitioner because 
his mother had consented to the search and, in the alter-
native, because petitioner lacked standing to challenge 
the search and seizure. The first ground advanced by 
the trial court for denying the suppression motion is 
appropriate for reconsideration in light of the Court’s 
subsequent decision in Bumper v. North Carolina, 391 
U. S. 543 (1968). The second ground plainly is incon-
sistent with the Court’s decision in United States v. 
Jeffers, 342 U. S. 48 (1951), where it was held that the 
Fourth Amendment protects “effects” as well as “houses” 
and that the defendant “unquestionably had standing to 
object” to the warrantless seizure of narcotics which he 
had left in his aunts’ hotel room. I would grant cer-
tiorari in this case to consider the apparent conflict 
between the decision below and the decisions of this 
Court in Jeffers and Bumper.

No. 1253, Mise. Burke  v . Langlo is , Warden . Sup. 
Ct. R. I. Certiorari denied. Herbert F. De Simone, 
Attorney General of Rhode Island, Donald P. Ryan, As-
sistant Attorney General, and Irving Brodsky and Luc R. 
La Brosse, Special Assistant Attorneys General, for re-
spondent. Reported below: ---- R. I.---- , 244 A. 2d
593.
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No. 1298, Mise. Dunson  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. James F. Hewitt for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, and Beatrice Rosenberg for the United 
States. Reported below: 404 F. 2d 447.

No. 1240, Mise. Durso  et  al . v . Illinoi s . Sup. Ct. 
Ill. Certiorari denied. John J. Crown for petitioner 
Durso. Reported below: 40 Ill. 2d 242, 239 N. E. 2d 
842.

No. 1277, Mise. Mayock  v . Marti n , State  Hospi tal  
Superi ntendent . Sup. Ct. Conn. Certiorari denied. 
Joseph T. Sweeney for petitioner. Reported below: 157 
Conn. 56, 245 A. 2d 574.

No. 590, Mise. Ashby  v . Virgi nia . Sup. Ct. App. 
Va. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Robert Y. 
Button, Attorney General of Virginia, R. D. Mcll- 
waine III, First Assistant Attorney General, and Charles 
Shepherd Cox, Jr., Assistant Attorney General, for 
respondent.

No. 1084, Mise. Irby  et  al . v . United  States . C. A. 
D. C. Cir. Certiorari denied. Mr . Justi ce  Marsh all  
took no part in the consideration or decision of this 
petition. Solicitor General Griswold for the United 
States.

No. 1212, Mise. Bearden  v . United  States . C. A. 
5th Cir. Certiorari denied. Mr . Justic e Marsh all  
took no part in the consideration or decision of this peti-
tion. Solicitor General Griswold for the United States. 
Reported below: 403 F. 2d 782.
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February 24, 1969. 393 U. S.

Rehearing Denied.
No. 14. Common wealth  Coatin gs  Corp . v . Con -

tine ntal  Casualt y  Co . et  al ., ante, p. 145;
No. 17. United  States  v . Donrus s  Co ., ante, p. 297;
No. 451. Fort  v . Illino is , ante, p. 1014;
No. 490. Boyd  et  al . v . Clark , Attorney  General , 

et  al ., ante, p. 316;
No. 572. Clark , Attorn ey  General , et  al . v . Ga -

briel , ante, p. 256;
No. 583. Sanner  et  ux . v . Trustee s  of  the  Shep -

par d  & Enoch  Pratt  Hospital , ante, p. 982;
No. 648. Markha m Adver tis ing  Co ., Inc ., et  al . v . 

Washi ngton  et  al ., ante, p. 316 ;
No. 671. Leonard , Adminis tratri x v . Wharton , 

Adminis trat or , ante, p. 1028;
No. 733. William s et  al . v . Virginia  State  Board  

of  Elec tion s  et  al ., ante, p. 320;
No. 734. Alaska  et  al . v . Internati onal  Union  of  

Operat ing  Engin eers , Local  302, AFL-CIO, et  al ., 
ante, p. 405;

No. 737. Napue  v . Unit ed  State s , ante, p. 1024;
No. 745. Hilliard  v . City  of  Gaines vill e , ante, 

p. 321;
No. 752. Milto n  Frank  Allen  Public ation s , Inc . 

v. Georgia  Ass ociat ion  of  Petrol eum  Retai lers , Inc ., 
ante, p. 1025;

No. 199, Mise. Levy  et  al . v . Montgome ry  County  
et  al ., ante, p. 877;

No. 803, Mise. Webb  v . Coms tock , Conservation  
Center  Supe rinten dent , ante, p. 1033;

No. 820, Mise. Willi ams  v . Unite d  States , ante, 
p. 1034;

No. 835, Mise. Dooner  v . Buckman , State  Hospi tal  
Direc tor , ante, p. 1033 ; and

No. 833, Mise. Bump us  v . Massac husetts , ante, 
p. 1034. Petitions for rehearing denied.
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No. 873, Mise. Watkins  v . Wisconsi n , ante, p. 1036;
No. 889, Mise. Paulek as  v . Clark , Attorney  Gen -

eral , et  al ., ante, p. 1037;
No. 961, Mise. Andert en  v . Erick son , Warden , 

ante, p. 1041;
No. 1008, Mise. Schiavoni , Admin ist rator  v . 

Honus  Wagne r  Co ., ante, p. 1042; and
No. 1047, Mise. Mc Neill  v . State  Use  Industri es , 

Automo bile  Regis trati on  Plates  Departm ent , ante, 
p. 1059. Petitions for rehearing denied.

No. 740, Mise. Belt ows ki v . Minnesot a , ante, 
pp. 988, 1045. Motion for leave to file second petition 
for rehearing denied.

No. 798, Mise. Johnson  v . United  States , ante, 
p. 1059; and

No. 884, Mise. Cachoian  v . United  Stat es , ante, 
p. 1044. Petitions for rehearing denied. Mr . Justice  
Marshall  took no part in the consideration or decision 
of these petitions.
Assignment Orders.

An order of The  Chief  Justice  designating and 
assigning Mr. Justice Reed (retired) to perform judicial 
duties in the United States Court of Claims on February 
4, 1969, and for such further time as may be required 
to complete unfinished business, pursuant to 28 U. S. C. 
§ 294 (a), is ordered entered on the minutes of this Court, 
pursuant to 28 U. S. C. § 295.

An order of The  Chief  Justice  designating and 
assigning Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Second Circuit beginning February 18, 1969, and ending 
February 20, 1969, and for such further time as may be 
required to complete unfinished business, pursuant to 
28 U. S. C. § 294 (a), is ordered entered on the'minutes 
of this Court, pursuant to 28 U. S. C. § 295.
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February 28, March 3, 1969.

Februa ry  28, 1969.

393 U.S.

Dismissal Under Rule 60.
No. 1343, Mise. Haven  v . Unite d  States . C. A. 9th 

Cir. Petition for writ of certiorari dismissed pursuant 
to Rule 60 of the Rules of this Court. Solicitor General 
Griswold for the United States. Reported below: 403 
F. 2d 384.

March  3, 1969.

Miscellaneous Orders.
No. 436. Rodrigue  et  al . v . Aetna  Casua lty  & 

Surety  Co . et  al . C. A. 5th Cir. [Certiorari granted, 
ante, p. 932.] Motion for leave to file petitioners’ reply 
brief after argument granted. Philip E. Henderson on 
the motion.

No. 1452, Mise. Fox v. Brown , Secretar y  of  the  
Air  Force , et  al . C. A. 2d Cir. Application for stay 
pending review on certiorari presented to Mr . Justic e  
Douglas , and by him referred to the Court, denied. 
Moses M. Falk for applicant. Solicitor General Gris-
wold in opposition. Reported below: 402 F. 2d 837.

No. 901, Mise. Watson  v . Schnec kloth , Con -
se rvation  Center  Superi ntende nt . Motion for leave 
to file petition for writ of habeas corpus denied. Thomas 
C. Lynch, Attorney General of California, Doris H. Maier, 
Assistant Attorney General, and Arnold O. Overoye, 
Deputy Attorney General, in opposition.

No. 1247, Mise. Magee  v . Schade  et  al .; and
No. 1257, Mise. Foste r  v . Cummings , U. S. Circuit  

Judge , et  al . Motions for leave to file petitions for 
writs of mandamus denied. Solicitor General Griswold 
in opposition in both cases.
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No. 1336, Mise. Del agarde  v . Kruege r , Warden ;
No. 1374, Mise. Shef ton  v . Warden , Maryland  

Penitentiary  ;
No. 1384, Mise. Carter  v . Mitchel l , Attorney  

General , et  al .; and
No. 1397, Mise. Barne s v . Texas  et  al . Motions 

for leave to file petitions for writs of habeas corpus 
denied.

Probable Jurisdiction Noted.
No. 908. Carter  et  al . v . Jury  Commiss ion  of  

Greene  County  et  al . Appeal from D. C. N. D. Ala. 
Probable jurisdiction noted and case set for oral argu-
ment immediately following No. 842 [ante, p. 1078.] 
Jack Greenberg, Norman C. Amaker, and Orzell Billings-
ley, Jr., for appellants. MacDonald Gallion, Attorney 
General of Alabama, and Robert P. Bradley, Assistant 
Attorney General, for appellees. Reported below: 298 
F. Supp. 181.

No. 938. Hadley  et  al . v . Junior  College  Distr ict  
of  Metrop olitan  Kansa s City  et  al . Appeal from 
Sup. Ct. Mo. Probable jurisdiction noted. Irving 
Achtenberg for appellants. William J. Burrell and 
Heywood H. Davis for Junior College District of Metro-
politan Kansas City et al., and John C. Danforth, pro se, 
and Louis C. DeFeo, Jr., Assistant Attorney General, 
for the Attorney General of Missouri, appellees. Re-
ported below: 432 S. W. 2d 328.

Certiorari Granted.
No. 709, Mise. Ashe  v . Swens on , Warden . C. A. 

8th Cir. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to 
appellate docket. Norman H. Anderson, Attorney Gen-
eral of Missouri, and Maxim N. Bach, Assistant Attorney 
General, for respondent. Reported below: 399 F. 2d 40.

320-583 0 - 69 - 66
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March 3, 1969. 393 U. S.

No. 798. United  States  v . Montgomery  County  
Board  of  Education  et  al .; and

No. 997. Carr  et  al . v . Montgome ry  County  Board  
of  Education  et  al . C. A. 5th Cir. Certiorari granted. 
Cases consolidated and a total of two hours allotted for 
oral argument. Solicitor General Griswold, Assistant 
Attorney General Pollak, and Nathan Lewin for the 
United States in No. 798, and Fred D. Gray, Jack Green-
berg, James M. Nabrit III, and Melvyn Zarr for peti-
tioners in No. 997. Vaughan Hill Robison and Joseph D. 
Phelps for respondents in both cases. Reported below: 
400 F. 2d 1, 402 F. 2d 782.

No. 900. Detr oit  & Tole do  Shore  Line  Railroad  
Co. v. Unit ed  Transp ortation  Union . C. A. 6th Cir. 
Motion to substitute United Transportation Union in 
place of Brotherhood of Locomotive Firemen & Engine-
men as the party respondent granted. Certiorari granted. 
Francis M. Shea, Ralph J. Moore, Jr., David W. Miller, 
James A. Wilcox, and John M. Curphey for petitioner. 
Harold C. Heiss and Richard R. Lyman for respondent. 
Reported below: 401 F. 2d 368.

No. 925. National  Labor  Relat ions  Board  v . J. H. 
Rutter -Rex  Manufact uring  Co ., Inc ., et  al . C. A. 
5th Cir. Certiorari granted. Solicitor General Gris-> 
wold, Arnold Ordman, Dominick L. Manoli, Norton J. 
Come, and Allison W. Brown, Jr., for petitioner. Peter 
H. Beer for respondent J. H. Rutter-Rex Manufacturing 
Co., Inc. Reported below: 399 F. 2d 356.

Certiorari Denied.
No. 913. Saris ohn  v . Appe llate  Divi si on  of  the  

Supreme  Court , Second  Departm ent . Ct. App. N. Y. 
Certiorari denied. Frederic Block for petitioner. Sol-
omon A. Klein for respondent.
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No. 948. Von  Carstanjen  v . Unite d  States . Ct. 
Cl. Certiorari denied. Robert C. Lea, Jr., for peti-
tioner. Solicitor General Griswold for the United States.

No. 951. Muse  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Morris A. Shenker for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Joseph M. Howard, and John B. Brant for the 
United States. Reported below: 405 F. 2d 40.

No. 952. J. H. Rutter -Rex  Manufacturing  Co ., 
Inc . v. National  Labor  Relati ons  Board  et  al . C. A. 
5th Cir. Certiorari denied. Peter H. Beer for peti-
tioner. Solicitor General Griswold and Arnold Ordman 
for respondent National Labor Relations Board. Re-
ported below: 399 F. 2d 356.

No. 957. Cunard  Steamsh ip Co ., Ltd . v . Burns  
et  al . C. A. 2d Cir. Certiorari denied. Thomas V. 
Kinyham for petitioner. Chester A. Hahn for Burns, 
and Sidney A. Schwartz for John T. Clark & Son, re-
spondents. Reported below: 404 F. 2d 60.

No. 960. Kazubow ski  v . Kazubow ski . App. Ct. Ill., 
3d Dist. Certiorari denied. Frank J. Delany and Ray 
E. Dougherty for petitioner. Paul A. Cushman for re-
spondent. Reported below: 93 Ill. App. 2d 126, 235 
N. E. 2d 664.

No. 962. Patat  et  al . v . Day  Companies , Inc . C. A. 
5th Cir. Certiorari denied. Hosea Alexander Stephens 
for petitioners. James D. Maddox for respondent. Re-
ported below: 403 F. 2d 792.

No. 965. Mc Kenzie  v . United  States . Ct. Cl. 
Certiorari denied. Solicitor General Griswold for the 
United States.
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March 3, 1969. 393 U. S.

No. 964. Inter  National  Bank  of  Miami  v . Brock , 
Trustee , et  al . C. A. 5th Cir. Certiorari denied. Sam 
I. Silver for petitioner. Irving M. Wolff for respondents. 
Reported below: 400 F. 2d 833.

No. 1053. Faircloth  et  vir  v . Heste r . C. A. 5th 
Cir. Certiorari denied. Albert W. Stubbs and Jesse G. 
Bowles for respondent. Reported below: 405 F. 2d 620.

No. 780. Franklin  Life  Insurance  Co . v . United  
States . C. A. 7th Cir. Certiorari denied. Mr . Justice  
Fortas  took no part in the consideration or decision of 
this petition. Louis F. Gillespie, Frederick H. Stone, 
Dennis G. Lyons, and George B. Gillespie for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Gilbert E. Andrews, and Thomas L. Stapleton 
for the United States. Fred C. Scribner, Jr., and Thomas 
C. Thompson, Jr., for American Life Convention, as 
amicus curiae, in support of the petition. Reported 
below: 399 F. 2d 757.

No. 896. Kalerak  et  al . v . Hickel , Secre tary  of  
the  Interior , et  al . C. A. 9th Cir. Certiorari denied. 
Mr . Justice  Marsha ll  took no part in the consideration 
or decision of this petition. George Kaufmann for peti-
tioners. Solicitor General Griswold, Acting Assistant 
Attorney General Taylor, and Roger P. Marquis for 
Hickel, and G. Kent Edwards, Attorney General of 
Alaska, and Robert L. Hartig, Assistant Attorney Gen-
eral, for the State of Alaska, respondents. Reported 
below: 396 F. 2d 746.

No. 947. Buettn er  et  al . v . Virginia . Sup. Ct. 
App. Va. Certiorari denied. Mr . Justic e Douglas  is 
of the opinion that certiorari should be granted. Mark P. 
Friedlander, Mark P. Friedlander, Jr., Blaine P. Fried-
lander, and Harry P. Friedlander for petitioners. William 
B. Moore for respondent.
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No. 851. Gefe n  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Mr . Justice  Black  and Mr . Justi ce  
Douglas  are of the opinion that certiorari should be 
granted. Joseph M. Glickstein, Jr., for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Walters, Loring W. Post, and Robert I. Waxman for the 
United States. Reported below: 400 F. 2d 476.

No. 949. Kaiser  Industri es  Corp , et  al . v . Mc Louth  
Stee l  Corp . C. A. 6th Cir. Motion of Government of 
Austria for leave to file a brief, as amicus curiae, granted. 
Certiorari denied. William H. Webb, John A. Dienner, 
John M. Webb, W. Brown Morton, Jr., and George E. 
Brand, Jr., for petitioners. William B. Cudlip, John 
Vaughan Groner, and Ronald F. Ball for respondent. 
David Ginsburg for Government of Austria, as amicus 
curiae, in support of the petition. Reported below: 400 
F. 2d 36.

No. 726, Mise. Smith  v . Beto , Correct ions  Di-
rector . C. A. 5th Cir. Certiorari denied. Crawjord C. 
Martin, Attorney General of Texas, Nola White, First 
Assistant Attorney General, Robert C. Flowers and How-
ard M. Fender, Assistant Attorneys General, and Haw-
thorne Phillips for respondent. Reported below: 395 
F. 2d 747.

No. 940. Kenney  v . American  Can  Co . C. A. 9th 
Cir. Certiorari and other relief denied. Reported be-
low: 402 F. 2d 478.

No. 688, Mise. Hanger  et  al . v . United  Stat es . 
C. A. 8th Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson, and Jerome M. 
Feit for the United States. Reported below: 398 F. 2d 
91.
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March 3, 1969. 393 U. S.

No. 968. Stanek  v . Civil  Servi ce  Commis sion  of  
City  of  Pittsb urgh  et  al . Allegheny County Ct. (now 
Common Pleas Ct.). Certiorari denied. Robert E. 
Kline for petitioner. Robert E. Dauer for respondents.

No. 753, Mise. Haynes  v . United  States . C. A. 
2d Cir. Certiorari denied. James W. Sherman for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, and Ronald L. 
Gainer for the United States. Reported below: 398 F. 
2d 980.

No. 773, Mise. Gaff ord  v . Alas ka . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 440 P. 2d 405.

No. 831, Mise. Bullard  v . Sheehy , Refo rmatory  
Superint endent . C. A. 4th Cir. Certiorari denied.

No. 978, Mise. Guido  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Jerome M. Feit, and 
Kirby W. Patterson for the United States. Reported 
below: 400 F. 2d 73.

No. 1080, Mise. Robinson  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Frederic A. Johnson for peti-
tioner. Solicitor General Griswold, Acting Assistant 
Attorney General Kossack, Beatrice Rosenberg, and 
Edward Fenig for the United States.

No. 1171, Mise. Fuller  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Ezekiel G. Stoddard and 
A. Alvis Layne for petitioner. Solicitor General Gris-
wold, Acting Assistant Attorney General Kossack, Bea-
trice Rosenberg, and Paul C. Summitt for the United 
States. Reported below: ----U. S. App. D. C.----- , 407
F. 2d 1199.
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No. 1153, Mise. Bonicamp  v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1195, Mise. Glazi ou  et  al . v . United  States . 
C. A. 2d Cir. Certiorari denied. Leon B. Polsky and 
Phylis Skloot Bamberger for petitioners. Solicitor Gen-
eral Griswold for the United States. Reported below: 
402 F. 2d 8.

No. 1225, Mise. Byes  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 402 F. 2d 492.

No. 1232, Mise. Brow n v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 41 Ill. 2d 230, 242 
N. E. 2d 242.

No. 1235, Mise. White  v . Arizona  ex  rel . Eyman ,
Warden . C. A. 9th Cir. Certiorari denied.

No. 1236, Mise. Linz y  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied.

No. 1245, Mise. Pos ner  v . Reistertow n Federal  
Savings  & Loan  Ass n . Ct. App. Md. Certiorari 
denied.

No. 1256, Mise. Camp bel l  v . United  States . Ct. 
Cl. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 1289, Mise. Clift on  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Martz, S. Billingsley Hill, 
and Jacques B. Gelin for the United States. Reported 
below: 401 F. 2d 896.
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No. 1268, Mise. Cannon  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Leon 
B. Polsky for petitioner.

No. 1275, Mise. Miller  v . Thorn , Executr ix . 
C. A. D. C. Cir. Certiorari denied. Charles William 
Freeman for petitioner.

No. 1278, Mise. Greer  v . Wiscons in . Sup. Ct. Wis. 
Certiorari denied.

No. 1279, Mise. Silver  v . Rhay , Penit ent iary  Su -
per intendent . C. A. 9th Cir. Certiorari denied.

No. 1280, Mise. Furtak  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 1286, Mise. Rucker  v . Unite d  Stat es . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 1288, Mise. Mace  v . Mis souri . Sup. Ct. Mo. 
Certiorari denied.

No. 1292, Mise. Mayberr y  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied. Martin J. Queenan for re-
spondent. Reported below: 52 N. J. 493, 246 A. 2d 452.

No. 1294, Mise. Brow n  v . Virgi nia . C. A. 4th Cir. 
Certiorari denied.

No. 1297, Mise. Myrick  v . Peyton , Peni tent iary  
Superi ntendent . C. A. 4th Cir. Certiorari denied.

No. 1304, Mise. Sullivan  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 433 S. W. 2d 
904.
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393 U.S. March 3, 1969.

No. 1306, Mise. Will iams  v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 40 Ill. 2d 522, 240 
N. E. 2d 645.

No. 1318, Mise. Marter  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. Arthur K. Bolton, Attorney General 
of Georgia, and Marion 0. Gordon and Mathew Robins, 
Assistant Attorneys General, for respondent. Reported 
below: 224 Ga. 569, 163 S. E. 2d 702.

No. 1333, Mise. Beale  v . Virgini a . C. A. 4th Cir. 
Certiorari denied.

No. 1335, Mise. Furtak  v . Mancusi , Warden .
County Ct., Wyoming County, N. Y. Certiorari denied.

No. 1369, Mise. Furtak  v . Mancusi , Warden .
C. A. 2d Cir. Certiorari denied.

No. 480, Mise. Walla ce  v . Georgi a . Sup. Ct. Ga. 
Certiorari denied. Mr . Justic e  Douglas  is of the opin-
ion that certiorari should be granted. Albert M. Horn 
for petitioner. Arthur K. Bolton, Attorney General of 
Georgia, Marion O. Gordon, Assistant Attorney General, 
and William R. Childers, Jr., Deputy Assistant Attorney 
General, for respondent. Reported below: 224 Ga. 255, 
161 S. E. 2d 288.

No. 994, Mise. Brent  v . White , Warden . C. A. 
5th Cir. Certiorari denied. The  Chief  Justic e and 
Mr . Justi ce  Douglas  are of the opinion that certiorari 
should be granted on the basis of the dissents in 
Schmerber n . California, 384 U. S. 757. Jack Greenberg, 
James M. Nabrit III, and Anthony G. Amsterdam for 
petitioner. Jack P. F. Gremillion and Ralph L. Roy for 
respondent. Reported below: 398 F. 2d 503.
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Rehearing Denied.
No. 13. Baltimore  & Ohio  Railroad  Co . et  al . v . 

Aberdee n  & Rockfi sh  Railr oad  Co . et  al ., ante, p. 87;
No. 667. Garner  et  ux . v . Commis sioner  of  In -

ternal  Reve nue , ante, p. 1027;
No. 725. Patriarca  et  al . v . Unit ed  States , ante, 

p. 1022;
No. 726. Sutton  v . Adams , Secre tary  of  State  of  

Florida , et  al ., ante, p. 404;
No. 758. John  Langenbacher  Co ., Inc . v . National  

Labor  Relations  Board , ante, p. 1049;
No. 763. Rosee  v . Board  of  Trade  of  the  City  of  

Chicag o  et  al ., ante, p. 1055;
No. 773. Valen ti  v . Rockefe ller , Governor  of  

New  York , et  al ., ante, p. 405;
No. 790. Provis ion  Salesm en  & Distribu tors  

Union , Local  627, Amalgamated  Meat  Cutters  & 
Butcher  Workmen  of  North  America , AFL-CIO v. 
United  States  et  al ., ante, p. 480;

No. 745, Mise. Marso n v . United  States , ante, 
p. 1056;

No. 782, Mise. Hill  v . Unite d  States , ante, p. 1033;
No. 887, Mise. Robinson  v . United  States , ante, 

p. 1057;
No. 998, Mise. Thomp son  v . Parker , Warden , ante, 

p. 1059; and
No. 1062, Mise. Harris  v . Rhay , Penite ntiary  

Supe rinten dent , ante, p. 1061. Petitions for rehearing 
denied.

No. 741. Dickins on , Comptr oll er  of  Florida  v . 
First  National  Bank  of  Homestead  et  al ., ante, p. 
409. Petition for rehearing denied. Mr . Justi ce  
Fortas  took no part in the consideration or decision of 
this petition.



INDEX

ABSENCE FROM JURISDICTION. See Constitutional Law, V, 
1; Witnesses.

ABSTENTION. See Jurisdiction, 1; Procedure, 2.
ACADEMIC FREEDOM. See Constitutional Law, III, 2.
ACCOMPLICE TESTIMONY. See Courts-Martial; Judicial Re-

view, 1.
ACCUMULATED EARNINGS. See Taxes, 1.

ADMINISTRATIVE PROCEDURE. See also Federal Power 
Commission; Federal Trade Commission, 1-2; Interstate 
Commerce Commission, 1-2; Judicial Review, 3; Jurisdiction, 
2; National Labor Relations Act; Procedure, 3; Securities 
and Exchange Commission, 1-3.

1. Federal Trade Commission—Unfair methods of competition.— 
The FTC’s determinations of ‘‘unfair methods of competition” under 
§ 5 of the Federal Trade Commission Act are entitled to great 
weight. FTC v. Texaco, p. 223.

2. National Labor Relations Act—NLRB’s authority to order 
payment of fringe benefits.—NLRB’s authority under the Act to 
remedy unfair labor practice which occurred when respondent re-
fused to sign collective bargaining agreement negotiated on his behalf 
included power to require payment of fringe benefits under NLRB’s 
remedial authority to take “affirmative action including reinstate-
ment of employees with or without back pay,” which is not “affected 
by any other means of adjustment . . . established by agreement, 
law, or otherwise . . . .” NLRB v. Strong, p. 357.

ADMIRALTY. See Constitutional Law, VI; Procedure, 11.
AFFIDAVITS. See Constitutional Law, IV, 1.
AGENCY FOR INTERNATIONAL DEVELOPMENT. See Anti-

trust Acts, 1; Mootness, 2.
AKRON CITY CHARTER. See Constitutional Law, II, 4; Moot-

ness, 1.
ALABAMA. See Interstate Commerce; Taxes, 2.
ALASKA. See Federal Communications Act; Procedure, 1.
ALIBI DEFENSE. See Constitutional Law, I, 1; Procedure, 9.
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AMERICAN INDEPENDENT PARTY. See Constitutional Law,
II, 3.

ANTI-EVOLUTION LAW. See Constitutional Law, III, 2.

ANTITRUST ACTS. See also Administrative Procedure, 1; Fed-
eral Trade Commission, 1-2; Mootness, 2.

1. Sherman Act—Exchange oj price data—Price stabilization.— 
Reciprocal exchange of price information was concerted action suffi-
cient to establish combination or conspiracy ingredient of Sherman 
Act, and resulting price stabilization had an anticompetitive effect 
in the corrugated container industry, chilling vigor of price compe-
tition. United States v. Container Corp., p. 333.

2. Sherman Act — Webb-Pomerene Act exemption — Foreign 
trade.—The antitrust exemption of the Webb-Pomerene Act, which 
was enacted to “extend our foreign trade” without significantly 
injuring American consumers, does not insulate transactions initiated, 
controlled, and financed by the United States Government, merely 
because a foreign government is the nominal “purchaser.” U. S. 
v. Phosphate Export Assn., p. 199.

APARTMENTS. See Constitutional Law, I, 2-3; Public Housing.

APPEALS. See Constitutional Law, I, 1; II, 2; Jurisdiction, 
1; Procedure, 2, 9.

APPROVAL REQUIREMENTS. See Jurisdiction, 3; Procedure, 
10, 12-13; Three-Judge Courts; Voting Rights Act of 1965, 
1-3.

ARBITRATION.
Possible bias—Disclosure by arbitrator—Business connections.— 

Arbitrators should disclose to the parties any dealings which might, 
create an impression of possible bias, and since business connection 
between arbitrator and prime contractor was not disclosed here, 
the award can be vacated under § 10 of the United States Arbi-
tration Act, which authorizes vacation of an award “procured 
by . . . undue means” or “where there was evident partiality . . . 
in the arbitrators.” Commonwealth Corp. v. Cont’l Casualtv. 
p. 145.

ARIZONA. See Securities and Exchange Commission, 1-3.
ARKANSAS. See Constitutional Law, II, 5; Railroads.
ARMBANDS. See Constitutional Law, III, 4-5.
ARMED FORCES. See Courts-Martial; Judicial Review, 2, 4;

Selective Service Act, 1-3.
ARRESTS. See Constitutional Law, IV, 2-3.
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ASSISTANCE TO PRISONERS. See Habeas Corpus, 2; 
Prisoners.

ASSISTANCE TO VOTERS. See Jurisdiction, 3; Procedure, 10, 
12-13; Three-Judge Courts; Voting Rights Act of 1965, 1-3.

ASSOCIATIONS. See Antitrust Acts, 2; Mootness, 2.
AT-LARGE ELECTIONS. See Jurisdiction, 3; Procedure, 10, 

12-13; Three-Judge Courts; Voting Rights Act of 1965, 1-3.
ATTORNEY GENERAL. See Jurisdiction, 3; Procedure, 10, 12- 

13; Three-Judge Courts; Voting Rights Act of 1965, 1-3.
ATTORNEYS. See Constitutional Law, I, 4—5; Procedure, 6-7.
AUTOMOBILE ACCESSORIES. See Administrative Procedure, 

1; Federal Trade Commission, 1-2.
AVERAGE COSTS. See Interstate Commerce Commission, 1-2.
AWARDS. See Arbitration; Courts; Damages; Procedure, 5.
BACK-PAY SUIT. See Courts-Martial; Judicial Review, 1.
BALLOTS. See Constitutional Law, II, 3; Jurisdiction, 3; Pro-

cedure, 10, 12-13; Three-Judge Courts; Voting Rights Act 
of 1965, 1-3.

BATTERIES. See Administrative Procedure, 1; Federal Trade 
Commission, 1-2.

BETTING. See Constitutional Law, IV, 2-3.
BIAS. See Arbitration.
BLACK ARMBANDS. See Constitutional Law, III, 4-5.
BLACKMAIL. See Extortion.
BOOKMAKING. See Constitutional Law, IV, 1.
BOOKS. See Constitutional Law, III, 2.
BURDEN OF PROOF. See Constitutional Law, I, 1; Proce-

dure, 9.
BUSES. See District of Columbia; Secretary of the Interior; 

Transportation.
BUSINESS CONNECTIONS. See Arbitration.
CALIFORNIA. See Constitutional Law, II, 2; VI, 1.
CANCELLATION OF LEASE. See Constitutional Law, I, 2-3; 

Public Housing.
CANDIDATES. See Constitutional Law, II, 3; Jurisdiction, 3; 

Procedure, 10, 12-13; Three-Judge Courts; Voting Rights 
Act of 1965, 1-3.
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CARMEN HELPERS. See Jurisdiction, 2; Procedure, 3.
CARRIERS. See Jurisdiction, 2; Procedure, 3.
CERTIFICATES OF CONVENIENCE AND NECESSITY. See 

District of Columbia; Secretary of the Interior; Transpor-
tation.

CHARTER AMENDMENT. See Constitutional Law, II, 4;
Mootness, 1.

CHURCH PROPERTY. See Constitutional Law, III, 1.
CIRCULAR. See Constitutional Law, I, 2-3; Public Housing.
CITY CHARTER. See Constitutional Law, II, 4; Mootness, 1.
CIVIL RIGHTS ACT OF 1866. See Constitutional Law, II, 4; 

Mootness, 1.
CIVIL RIGHTS ACT OF 1968. See Constitutional Law, II, 4; 

Mootness, 1.
CLASSIFICATION. See Judicial Review, 2, 4; Selective Serv-

ice Act, 1-3.
COERCION. See Administrative Procedure, 1; Federal Trade 

Commission, 1-2; Habeas Corpus, 1, 3; Procedure, 4.
COLLATERAL ATTACK. See Courts-Martial; Judicial Re-

view, 1.
COLLECTIVE BARGAINING AGREEMENT. See Administra-

tive Procedure, 2; Jurisdiction, 2; National Labor Relations 
Act; Procedure, 3.

COMMERCE. See Administrative Procedure, 1 ; Federal Trade 
Commission, 1-2; Interstate Commerce Commission, 1-2.

COMMERCE CLAUSE. See Constitutional Law, II, 5; Inter-
state Commerce; Railroads; Taxes, 2.

COMMISSIONERS. See Constitutional Law, IV, 1.
COMMISSIONS. See Administrative Procedure, 1 ; Federal 

Trade Commission, 1-2.
COMMUNICATIONS ACT. See Federal Communications Act; 

Procedure, 1.
COMPENSATION LEVELS. See Administrative Procedure, 2; 

National Labor Relations Act.
COMPETITION. See Administrative Procedure, 1; Antitrust 

Acts, 1-2; District of Columbia; Federal Trade Commission, 
1-2; Mootness, 2; Secretary of the Interior; Transportation.

CONCENTRATED PHOSPHATES. See Antitrust Acts, 2; 
Mootness, 2.
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CONCERTED ACTION. See Antitrust Acts, 1.
CONCESSIONAIRES. See District of Columbia; Secretary of 

the Interior; Transportation.
CONFESSIONS. See Habeas Corpus, 1, 3; Procedure, 4.

CONFIDENTIAL INFORMANTS. See Constitutional Law, IV, 1.
CONFLICT OF INTEREST. See Arbitration.
CONFRONTATION. See Constitutional Law, V, 1; Witnesses.
CONSCIENTIOUS OBJECTORS. See Judicial Review, 4; Se-

lective Service Act, 3.
CONSPIRACY. See Antitrust Acts, 1.

CONSTITUTIONAL CHALLENGE. See Courts-Martial; Judi-
cial Review, 1.

CONSTITUTIONAL LAW. See also Corporations; Injunctions; 
Interstate Commerce; Jurisdiction, 3; Mootness, 1, 3; Pro-
cedure, 10, 12-13; Public Housing; Railroads; Taxes, 2; 
Three-Judge Courts; Voting Rights Act of 1965, 1-3; 
Witnesses.

I. Due Process.
1. Alibi defense—Burden of proof.—In view of holding by Court 

of Appeals in another case that the Iowa rule shifting to the 
defendant the burden of proving an alibi defense in a criminal trial 
violated due process requirements, this case is vacated and remanded 
for reconsideration. Johnson v. Bennett, p. 253.

2. Eviction from public housing—Hearings.—It would be prema-
ture to decide, as petitioner urges, that this Court establish guidelines 
to insure that she is given not only the reasons for her eviction but 
also a hearing comporting with due process requirements. Thorpe v. 
Housing Authority, p. 268.

3. Procedure before eviction—Notice and hearing.—Authorities of 
federally assisted public housing projects must follow the require-
ments of the Department of Housing and Urban Development’s 
circular providing for notice to tenants of the reasons for eviction 
and an opportunity for explanation or reply before evicting any 
tenant residing in such projects on the date of this decision, and such 
procedure does not involve impairment of contractual obligations in 
violation of the Due Process Clause of the Fifth Amendment. 
Thorpe v. Housing Authority, p. 268.

4. Right to counsel—Revocation of probation and deferred sen-
tencing—Retroactivity.—Decision in Mempa v. Rhay, 389 U. S. 
128, holding that the Sixth Amendment, as applied through the 
Fourteenth, requires that counsel be afforded felony defendants in 
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proceeding for revocation of probation and imposition of deferred 
sentencing, should be applied retroactively. McConnell v. Rhay, 
p. 2.

5. Right to counsel at probable-cause hearing—Retroactivity.— 
Petitioner’s plea of guilty to murder at probable-cause hearing when 
he had no counsel should not have been admitted at his trial, where 
he had counsel and denied guilt, as White v. Maryland, 373 U. S. 
59, applies retroactively. Arsenault v. Massachusetts, p. 5.

II. Equal Protection of the Laws.
1. Foreign nonprofit corporation—Tax exemption.—When a for-

eign corporation is permitted to enter a State it is entitled to equal 
protection with domestic corporations, and New Jersey cannot deny 
appellant, a Pennsylvania nonprofit corporation operating a tele-
vision station, an opportunity equivalent to that of a domestic 
corporation to show that it meets the requirements for a nonprofit 
corporation under local law. WHYY v. Glassboro, p. 117.

2. Indigent prisoner—Transcripts of hearings.—Under California’s 
system of no appeal but repeated hearings on habeas corpus petitions, 
where transcripts of evidentiary hearings before lower court are 
readily available to judicial and prosecuting officials of the State, 
and where no suggestion is made that there is any adequate substitute 
therefor, they may not be furnished to those who can afford them 
and denied to those who are paupers. Gardner v. California, 
p. 367.

3. Political parties—Position on Ohio ballots—Presidential elec-
tion.—State laws enacted to regulate the selection of presidential 
electors must meet the equal protection requirements of the Four-
teenth Amendment, and Ohio’s restrictive election laws violate those 
requirements because they give the two old, established parties a 
decided advantage over new political parties. Williams v. Rhodes, 
p. 23.

4. Racial classification — Housing discrimination.—Akron’s City 
Charter amendment contains an explicitly racial classification treating 
racial housing matters differently from other racial and housing 
matters and places special burdens on minorities within the govern-
mental process by making it more difficult to secure legislation on 
their behalf. Racial classifications “bear a heavier burden of 
justification” than other classifications, and Akron has not justified 
its discrimination against minorities, which constitutes a denial of 
equal protection of the laws. Hunter v. Erickson, p. 385.

5. Railroads—Commerce and Due Process Clauses.—Mileage clas-
sification of Arkansas full-crew laws is permissible under Commerce 
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CONSTITUTIONAL LAW—Continued.
and Equal Protection Clauses; and the full-crew laws do not violate 
Equal Protection Clause by singling out railroads from other forms 
of transportation, and appellees’ contention that the statutes are 
“unduly oppressive” under the Due Process Clause affords no basis 
for their invalidation apart from any effect on interstate commerce. 
Firemen v. Chicago, R. I. & P. R. Co., p. 129.

III. First Amendment.
1. Church property dispute — Ecclesiastical questions. — Civil 

courts cannot, consistently with First Amendment principles, deter-
mine ecclesiastical questions in resolving property disputes; and 
since the departure-from-doctrine element of Georgia’s implied trust 
theory requires civil courts to weigh the significance and meaning of 
religious doctrines, it can play no role in judicial proceedings. 
Presbyterian Church v. Hull Church, p. 440.

2. Establishment of religion—Arkansas’ anti-evolution statute.— 
Arkansas’ anti-evolution statute, making it unlawful to teach or to 
use a textbook that teaches “that mankind ascended or descended 
from a lower order of animals,” violates the Fourteenth Amendment, 
which embraces the First Amendment’s prohibition of state laws 
respecting an establishment of religion. Epperson v. Arkansas, 
p. 97.

3. Restraining order—Ex parte orders.—The 10-day restraining 
order must be set aside, because, where principles guaranteed by 
the First Amendment are involved, there is no place for such ex 
parte order, issued without formal or informal notice to petitioners, 
where no showing is made that it is impossible to serve or notify 
opposing parties and to give them an opportunity to participate in an 
adversary proceeding. Carroll v. Princess Anne, p. 175.

4. Student protests—Black armbands.—In wearing armbands, the 
students were quiet and passive. They were not disruptive and did 
not impinge on the rights of others. In these circumstances, their 
conduct was within the protection of the Free Speech Clause of 
the First Amendment and the Due Process Clause of the Fourteenth. 
Tinker v. Des Moines School Dist., p. 503.

5. Teachers and students—School discipline.—First Amendment 
rights are available to teachers and students, subject to application 
in light of the special characteristics of the school environment. A 
prohibition against expression of opinion, without any evidence that 
the rule is necessary to avoid substantial interference with school 
discipline or the rights of others, is not permissible under the First 
and Fourteenth Amendments. Tinker v. Des Moines School Dist., 
p. 503.

320-583 0 - 69 - 67
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IV. Search and Seizure.

1. Affidavit to support warrant—Corroboration of informant’s 
tip.—Informant’s tip, an essential part of the affidavit, was inade-
quate since it did not set forth any reason to support conclusion 
that informant was “reliable” and did not sufficiently state underlying 
circumstances from which informant concluded that petitioner ran 
a bookmaking operation, and the tip’s reliability was not sufficiently 
enhanced by the FBI’s corroboration of certain limited aspects of the 
informant’s report through independent sources. Spinelli v. United 
States, p. 410.

2. Warrantless search—Incident to arrest.—Entry was not justified 
as incidental to petitioner’s arrest, as police did not have probable 
cause to believe that crime was being committed. Even where 
search warrant is obtained police must show more than mere asser-
tion by an unidentified informer, and at least as much is needed to 
support warrantless search. Recznik v. City of Lorain, p. 166.

3. Warrantless search—Public places.—Petitioner’s rights were in-
fringed by entry of police onto his premises, as there was no support 
for finding the apartment was a “public establishment,” and the fact 
that large number of persons congregate in a private home does not 
transform it into a public place. Recznik v. City of Lorain, p. 166.

V. Sixth Amendment.
1. Confrontation of witnesses—Retroactivity.—The holding in 

Barber v. Page, 390 U. S. 719, that absence of witness from the 
jurisdiction would not justify use at trial of preliminary hearing 
testimony unless State had made good-faith effort to secure witness’ 
presence, should be given retroactive application. Berger v. Cali-
fornia, p. 314.

2. Speedy state trial—Federal prisoner.—Under the Sixth Amend-
ment as made applicable to the States by the Fourteenth the State 
of Texas, on demand of federal prisoner who was indicted on Texas 
criminal charge, was required to make a diligent, good-faith effort 
to bring him to trial in state court. Smith v. Hooey, p. 374.

VI. Trial by Jury.
Seventh Amendment — Reasonableness of conduct. — Court of 

Appeals should not have reversed jury’s verdict for petitioner, 
stevedoring company, on ground that as matter of law it had not 
taken reasonable action to avoid injury to employee, as under the 
Seventh Amendment the issue as to reasonableness of petitioner’s 
conduct should have been left to the jury. International Co. v. 
Nederl. Amerik, p. 74.
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CONSULTANTS. See Arbitration.
CONTAINER INDUSTRY. See Antitrust Acts, 1.
CONTRACTORS. See Arbitration.
CONTRACTS. See Administrative Procedure, 2; Antitrust Acts, 

2; Constitutional Law, I, 2-3; Mootness, 2; National Labor 
Relations Act; Public Housing.

CORPORATIONS. See also Constitutional Law, II, 1; Taxes, 1.
Foreign nonprofit corporation—Tax exemption—Equal protection 

of the laws.—When a foreign corporation is permitted to enter a 
State it is entitled to equal protection with domestic corporations, 
and New Jersey cannot deny appellant, a Pennsylvania nonprofit 
corporation operating a television station, an opportunity equivalent 
to that of a domestic corporation to show that it meets the require-
ments for a nonprofit corporation under local law. WHYY v. 
Glassboro, p. 117.

CORROBORATION. See Constitutional Law, IV, 1.
CORRUGATED CONTAINERS. See Antitrust Acts, 1.
COST OF SERVICE. See Federal Power Commission; Judicial

Review, 3.
COSTS. See Interstate Commerce Commission, 1-2.
COUNSEL. See Constitutional Law, I, 4—5; Procedure, 6-7.
COUNTY SUPERVISORS. See Jurisdiction, 3; Procedure, 10, 

12-13; Three-Judge Courts; Voting Rights Act of 1965, 1-3.
COURT OF APPEALS. See Constitutional Law, VI; Federal 

Power Commission; Judicial Review, 3; Jurisdiction, 1; 
Procedure, 2.

COURT OF CLAIMS. See Courts-Martial; Judicial Review, 1.
COURTS. See also Constitutional Law, III, 1; Damages; Jurisdic-

tion, 1; Procedure, 2, 5.
Jury award—Trial court’s discretion — Federal Employers’ 

Liability Act.—This Court makes its own independent appraisal, and 
concludes that there was no abuse of the trial court’s discretion 
in allowing the award, which the Court of Appeals thought excessive, 
to stand. Grunenthal v. Long Island R. Co., p. 156.
COURTS-MARTIAL. See also Judicial Review, 1.

Collateral attack—Back-pay suit—Constitutional challenge.—Even 
if it is assumed, arguendo, despite Article 76 of the Uniform Code of 
Military Justice, that collateral attack on a court-martial judgment 
may be made in the Court of Claims through a back-pay suit alleging 



1134 INDEX.

COURTS-MARTIAL—Continued.
a “constitutional” defect in the military decision, the claims herein, 
which involve a rule of evidence concerning accomplice testimony, 
and the possible application of the Jencks Act, do not on their facts 
rise to the constitutional level. United States v. Augenblick, p. 348.

CRIMINAL LAW. See Constitutional Law, I, 1, 4-5; II, 2; IV, 
1-3; V, 2; Courts-Martial; Extortion; Federal Communica-
tions Act; Habeas Corpus, 1-3; Judicial Review, 1; Procedure, 
1, 4, 6-9.

CRIMINAL PROSECUTION. See Constitutional Law, V, 2; 
Procedure, 8.

CROSS-EXAMINATION. See Constitutional Law, I, 5; V, 1; 
Procedure, 7; Witnesses.

CURRICULUMS. See Constitutional Law, III, 2.

DAMAGES. See also Constitutional Law, VI; Courts; Proce-
dure, 5.

Jury award—Federal Employers’ Liability Act—Trial court’s 
discretion.—This Court makes its own independent appraisal, and 
concludes that there was no abuse of the trial court’s discretion in 
allowing the award, which the Court of Appeals thought excessive, 
to stand. Grunenthal v. Long Island R. Co., p. 156.

DARWINIAN THEORY. See Constitutional Law, III, 2.

D. C. TRANSIT SYSTEM. See District of Columbia; Secretary 
of the Interior; Transportation.

DECLARATORY JUDGMENTS. See Jurisdiction, 3; Procedure, 
10, 12-13; Three-Judge Courts; Voting Rights Act of 1965, 
1-3.

DECREES. See Administrative Procedure, 2; National Labor 
Relations Act.

DEFERRED SENTENCES. See Constitutional Law, I, 4; Pro-
cedure, 6.

DELINQUENCY. See Judicial Review, 2; Selective Service Act, 
1-2.

DEMONSTRATIONS. See Constitutional Law, III, 4-5.

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT.
See Constitutional Law, I, 2-3; Public Housing.

DES MOINES. See Constitutional Law, III, 4-5.

DICE GAME. See Constitutional Law, IV, 2-3.
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DIRECTIVES. See Constitutional Law, I, 2-3; Public Housing.
DISCIPLINE. See Constitutional Law, III, 4—5; Habeas Corpus, 

2; Prisoners.
DISCLOSURE. See Arbitration.
DISCRETION. See Courts; Damages; Federal Power Commis-

sion; Judicial Review, 3-4; Procedure, 5; Selective Service 
Act, 3.

DISCRIMINATION. See Constitutional Law, II, 4; Interstate 
Commerce; Jurisdiction, 2; Mootness, 1; Procedure, 3; Rail-
roads; Taxes, 2.

DISSOLUTION ORDER. See Jurisdiction, 1; Procedure, 2.
DISTRICT COURTS. See Jurisdiction, 1, 3; Procedure, 2, 10, 

12-13; Three-Judge Courts; Voting Rights Act of 1965, 1-3.
DISTRICT OF COLUMBIA. See also Secretary of the Interior; 

Transportation.
Bus service on the Mall—Jurisdiction.—When Congress estab-

lished the Washington Metropolitan Area Transit Commission it did 
not intend to create dual regulatory jurisdiction by divesting the 
Secretary of the Interior of his long-standing “exclusive charge and 
control” over the Mall. í). C. Transit System’s franchise does not 
protect it against competition from petitioner’s leisurely sightseeing 
service on the Mall outside WMATC jurisdiction. Shuttle Corp. v. 
Transit Comm’n, p. 186.

DIVINITY STUDENTS. See Judicial Review, 2; Selective Serv-
ice Act, 1-2.

DIVISIONS. See Interstate Commerce Commission, 1-2.
DOCTRINAL DISPUTES. See Constitutional Law, III, 1.

DOMINANT MOTIVE. See Taxes, 1.

DRAFT BOARDS. See Judicial Review, 2, 4; Selective Service
Act, 1-3.

DUE PROCESS. See Constitutional Law, I; Procedure, 6-7, 9; 
Public Housing; Railroads.

DURHAM. See Constitutional Law, I, 2-3; Public Housing.
DUTY TO DISCLOSE. See Arbitration.
EARNINGS. See Taxes, 1.

ECCLESIASTICAL QUESTIONS. See Constitutional Law, III, 1.

ECONOMIC POWER. See Administrative Procedure, 1; Federal
Trade Commission, 1-2.
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ELECTIONS. See Constitutional Law, II, 3; Jurisdiction, 3; 
Procedure, 10, 12-13; Three-Judge Courts; Voting Rights Act 
of 1965, 1-3.

EMPLOYER AND EMPLOYEES. See Constitutional Law, II, 5; 
Jurisdiction, 2; Procedure, 3, 5; Railroads.

EMPLOYER BARGAINING ASSOCIATION. See Administra-
tive Procedure, 2; National Labor Relations Act.

ENGINEERING CONSULTANTS. See Arbitration.
EQUAL PROTECTION OF THE LAWS. See Constitutional 

Law, II; Corporations; Jurisdiction, 3; Mootness, 1; Proce-
dure, 10, 12-13; Railroads; Three-Judge Courts; Voting 
Rights Act of 1965, 1-3.

ESTABLISHMENT OF RELIGION. See Constitutional Law, 
III, 1.

EVICTION. See Constitutional Law, I, 2-3; Public Housing.
EVIDENCE. See Administrative Procedure, 1; Constitutional 

Law, IV, 1-3; V, 1; Courts; Courts-Martial; Damages; Fed-
eral Communications Act; Federal Trade Commission, 1-2; 
Judicial Review, 1; Procedure, 1; Witnesses.

EVIDENTIARY HEARINGS. See Constitutional Law, II, 2; 
Habeas Corpus, 1, 3; Procedure, 4.

EVOLUTION. See Constitutional Law, III, 2.

EXCESSIVE AWARDS. See Courts; Damages; Procedure, 5.
EXCHANGE OF PRICE DATA. See Antitrust Acts, 1.
EXCHANGE OF SHARES. See Securities and Exchange Com-

mission, 1-3.

EXEMPTIONS. See Antitrust Acts, 2; Constitutional Law, II, 
1; Corporations; Judicial Review, 2; Mootness, 2; Selective 
Service Act, 1-2.

EXHAUSTION OF REMEDIES. See Jurisdiction, 2; Pro-
cedure, 3

EX PARTE ORDERS. See Constitutional Law, III, 3; Injunc-
tions.

EXPERTISE. See Interstate Commerce Commission, 1-2.
EXPORTS. See Antitrust Acts, 2; Mootness, 2.
EXTORTION.

State “extortion” statutes—“Blackmail” laws—18 U. S. C. § 1952.— 
In light of the congressional purpose to assist local law enforcement 
officials in combating interstate activities of organized crime which 
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violate state laws and not merely to eliminate only those acts which 
a State has denominated extortion, the extortionate acts for which 
appellees were indicted, which were prohibited by Pennsylvania law, 
fall within the generic term “extortion” as used in 18 U. S. C. 
§ 1952. United States v. Nardello, p. 286.

FAIR HOUSING ORDINANCE. See Constitutional Law, II, 4;
Mootness, 1.

FEDERAL BUREAU OF INVESTIGATION. See Constitutional 
Law, IV, 1.

FEDERAL COMMUNICATIONS ACT. See also Procedure, 1.
State criminal trials—Admissibility of evidence—Non-retroactiv- 

ity.—This Court’s decision holding inadmissible in state criminal trials 
evidence violative of § 605 of the Act is to be applied only to trials 
in which such evidence is sought to be introduced after the date 
of that decision (Lee v. Florida, 392 U. S. 378). Fuller v. Alaska, 
p. 80.

FEDERAL EMPLOYERS’ LIABILITY ACT. See Courts; Dam-
ages; Procedure, 5.

FEDERALLY ASSISTED HOUSING. See Constitutional Law, 
I, 2-3; Public Housing.

FEDERAL POWER COMMISSION. See also Judicial Review, 3.
Judicial review—Court of Appeals—Remand.—Court of Appeals, 

after this Court’s remand to determine whether it was significant in 
applying FPC’s tax component formula that respondent had both 
jurisdictional and nonjurisdictional income, should not have held 
the issue sufficiently raised by respondent’s petition for rehearing 
before the FPC, as the FPC did not disclose the basis for its order 
and thus the cases were not in proper posture for judicial review. 
FPC v. United Gas Pipe Line Co., p. 71.

FEDERAL PRISONERS. See Constitutional Law, V, 2; Pro-
cedure, 8.

FEDERAL-STATE RELATIONS. See Constitutional Law, I, 
2-3; II, 5; V, 2; Extortion; Federal Communications Act;
Interstate Commerce; Jurisdiction, 3; Procedure, 1, 8, 10, 
12-13; Public Housing; Railroads; Securities and Exchange 
Commission, 1-3; Taxes, 2; Three-Judge Courts; Voting 
Rights Act of 1965, 1-3.

FEDERAL TRADE COMMISSION. See also Administrative 
Procedure, 1.

1. Automobile accessories — Sales-commission plan — Economic 
power.—Sales-commission system for marketing tires, batteries, and 
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accessories (TBA) through service stations is inherently coercive, 
and despite the absence here of the kind of overtly coercive acts 
shown in Atlantic Refining Co. v. FTC, 381 U. S. 357, Texaco exerted 
its dominant economic power over its dealers. FTC v. Texaco, 
p. 223.

2. Sales-commission plan—Automobile accessories—Competition.— 
The FTC correctly determined that the Texaco-Goodrich arrange-
ment adversely affected competition in marketing TBA, the TBA 
manufacturer having purchased the oil company’s economic power 
and used it as a partial substitute for competitive merit in gaining 
a major share of the substantial TBA market. FTC v. Texaco, 
p. 223.
FIFTEENTH AMENDMENT. See Voting Rights Act of 1965, 

1-3.

FIFTH AMENDMENT. See Constitutional Law, I, 2-3; Public 
Housing.

FILLING STATIONS. See Administrative Procedure, 1; Fédéral 
Trade Commission, 1-2.

FIRST AMENDMENT. See Constitutional Law, III; Injunc-
tions; Mootness, 3.

FOREIGN AID. See Antitrust Acts, 2; Mootness, 2.
FOREIGN CORPORATIONS. See Constitutional Law, II, 1 ; 

Corporations.
FOURTEENTH AMENDMENT. See Constitutional Law, I; II; 

III; IV, 2-3; V; Corporations; Injunctions; Jurisdiction, 3; 
Mootness, 1, 3; Procedure, 6-8, 10, 12-13; Public Housing; 
Railroads; Three-Judge Courts; Voting Rights Act of 1965, 
1-3 ; Witnesses.

FOURTH AMENDMENT. See Constitutional Law, IV.
FRANCHISES. See District of Columbia; Secretary of the 

Interior ; Transportation.
FRAUD. See Securities and Exchange Commission, 1-3.
FREEDOM OF RELIGION. See Constitutional Law, III, 2.
FREEDOM OF SPEECH. See Constitutional Law, III, 3-5; 

Injunctions; Mootness, 3.
FREE TRANSCRIPTS. See Constitutional Law, II, 2.
FRINGE BENEFITS. See Administrative Procedure, 2; Na-

tional Labor Relations Act.
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FULL-CREW LAWS. See Constitutional Law, II, 5; Railroads.

GAMBLING. See Constitutional Law, IV, 1-3.

GASOLINE DEALERS. See Administrative Procedure, 1; Fed-
eral Trade Commission, 1-2.

GENERAL CHURCH. See Constitutional Law, III, 1.
GEORGIA. See Constitutional Law, III, 1.
GOOD-FAITH EFFORT. See Constitutional Law, V, 1-2; Pro-

cedure, 8; Witnesses.
GOVERNMENT FINANCING. See Antitrust Acts, 2; Moot-

ness, 2.
GUIDED TOURS. See District of Columbia; Secretary of the 

Interior ; Transportation.
GUIDELINES. See Constitutional Law, I, 2-3; Public Housing.
HABEAS CORPUS. See also Constitutional Law, I, 1; II, 2;

Judicial Review, 4; Procedure, 4, 9; Prisoners; Selective 
Service Act, 3.

1. Evidentiary hearing—Intervening decision—Abuse of writ.— 
Petitioner’s failure to demand evidentiary hearing in 1961 followed 
by such demand after Townsend v. Sain, 372 U. S. 293, was decided 
constitutes no abuse of the writ or a waiver of claim to a hearing. 
Smith v. Yeager, p. 122.

2. Prison regulations—“Jail-house lawyers.”—In the absence of 
some provision by Tennessee for a reasonable alternative to assist 
illiterate or poorly educated prisoners in preparing petitions for 
post-conviction relief, the State may not validly enforce a regula-
tion which absolutely forbids inmates from furnishing assistance to 
other prisoners. Johnson v. Avery, p. 483.

3. Successive proceedings — Res judicata—Waivers. — Essential 
question in a subsequent habeas corpus proceeding (to which usual 
principles of res judicata do not apply and regardless of waiver 
standards in other circumstances) is whether petitioner in prior pro-
ceeding “deliberately withheld the newly asserted ground or other-
wise abused the writ.” Smith v. Yeager, p. 122.

HEARINGS. See Constitutional Law, I, 2-3, 5; II, 2; Habeas
Corpus, 1, 3; Procedure, 4, 7; Public Housing.

HOMES. See Constitutional Law, II, 4; Mootness, 1.
HOMOSEXUALS. See Extortion.
HOUSING. See Constitutional Law, I, 2-3; II, 4. Public 

Housing.
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HOUSING DISCRIMINATION. See Constitutional Law, II, 4;
Mootness, 1.

ILLITERATE PRISONERS. See Habeas Corpus, 2; Prisoners.
ILLITERATE VOTERS. See Jurisdiction, 3; Procedure, 10, 12- 

13; Three-Judge Courts; Voting Rights Act of 1965, 1-3.

IMPAIRMENT OF CONTRACTS. See Constitutional Law, I, 
2-3; Public Housing.

IMPLIED TRUST. See Constitutional Law, III, 1.

INCOME TAXES. See Federal Power Commission; Judicial 
Review, 3; Taxes, 1.

INDEMNITY. See Constitutional Law, VI; Procedure, 11.

INDEPENDENT CANDIDATES. See Jurisdiction, 3; Proce-
dure, 10, 12-13; Three-Judge Courts; Voting Rights Act of 
1965, 1-3.

INDICTMENTS. See Extortion.

INDIGENT PRISONERS. See Constitutional Law, II, 2.

INDUCTION. See Judicial Review, 2, 4; Selective Service Act, 
1-3.

INFORMATION EXCHANGE. See Antitrust Acts, 1.
INFORMERS. See Constitutional Law, IV, 1-3.

INJUNCTIONS. See also Constitutional Law, III, 3; Mootness, 3.
Restraining order—Ex parte orders—First Amendment.—The 10- 

day restraining order must be set aside because, where principles 
guaranteed by the First Amendment are involved, there is no place 
for such ex parte order, issued without formal or informal notice 
to petitioners, where no showing is made that it is impossible to 
serve or notify opposing parties and to give them an opportunity 
to participate in an adversary proceeding. Carroll v. Princess 
Anne, p. 175.

INJURY. See Constitutional Law, VI; Courts; Damages; Pro-
cedure, 5, 11.

INMATES. See Habeas Corpus, 2; Prisoners.
INSTRUCTIONS TO JURY. See Constitutional Law, I, 1;

Procedure, 9.

INSURANCE COMPANIES. See Securities and Exchange Com-
mission, 1-3.

INTERNAL REVENUE CODE. See Taxes, 1.
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INTERSTATE COMMERCE. See also Taxes, 2.
Alabama license tax on photographers—Local activity—Discrimi-

nation.—Appellant was engaged in the essentially local activity of 
taking pictures and could constitutionally be made subject to Ala-
bama license tax on that local activity. The tax does not discrimi-
nate against interstate commerce, since it is levied equally on inter-
state and intrastate transient photographers and on the record here 
the tax on out-of-state photographers is not so disproportionate 
to the tax on fixed-location photographers as to come within the 
condemnation of the Constitution. Dunbar-Stanley Studios v. 
Alabama, p. 537.

INTERSTATE COMMERCE COMMISSION.
1. Expertise—Average territorial costs—Adjustments.—If average 

territorial costs are shown to be a distortion when applied to par-
ticular North-South traffic, reliance on administrative “expertise” 
is not sufficient, but it must be shown that there is no basic dif-
ference, or there must be an adjustment which fairly reflects the 
difference in costs; and on remand the ICC must make specific 
findings to adjust average territorial costs with respect to commuter 
deficits, interchange of cars at border points, and empty freight 
car return ratios. B. & 0. R. Co. v. Aberdeen & R. R. Co., p. 87.

2. Railroad rate divisions—Costs.—While mathematical precision 
and exactitude are not required the nature and volume of the traffic 
must be known and exposed, if costs are to govern railroad rate 
divisions. B. & 0. R. Co. v. Aberdeen & R. R. Co., p. 87.

INTERSTATE COMPACTS. See District of Columbia; Secre-
tary of the Interior; Transportation.

INTERSTATE GAMBLING. See Constitutional Law, IV, 1.

INTERSTATE RAILROADS. See Constitutional Law, II, 5;
Railroads.

INTERSTATE TRAVEL. See Extortion.
INTRASTATE RAILROADS. See Constitutional Law, II, 5;

Railroads.
INVESTIGATIONS. See Constitutional Law, IV, 1.

IOWA. See Constitutional Law, I, 1; Procedure, 9.
“JAIL-HOUSE LAWYERS.” See Habeas Corpus, 2; Prisoners.
JENCKS ACT. See Courts-Martial; Judicial Review, 1.
JOINT RATES. See Interstate Commerce Commission, 1-2.
JUDICIAL ENFORCEMENT. See Administrative Procedure, 2;

National Labor Relations Act.
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JUDICIAL REVIEW. See also Courts; Courts-Martial; Dam-
ages; Federal Power Commission; Jurisdiction, 2; Procedure, 
1, 3, 5; Selective Service Act, 1-3.

1. Collateral attack on court-martial—Back-pay suit—Constitu-
tional challenge.—Even if it is assumed, arguendo, despite Article 76 
of the Uniform Code of Military Justice, that collateral attack on 
a court-martial judgment may be made in the Court of Claims 
through a back-pay suit alleging a “constitutional” defect in the 
military decision, the claims herein, which involve a rule of evidence 
concerning accomplice testimony, and the possible application of 
the Jencks Act, do not on their facts rise to the constitutional level. 
United States v. Augenblick, p. 348.

2. Draft registrants—Pre-induction review—Exemption for theo-
logical students.—Pre-induction judicial review is not precluded in 
this case, as §10 (b)(3) of the Military Selective Service Act of 
1967 cannot be construed to impair the clear mandate of § 6 (g) 
of the Selective Service Act governing the exemption for theological 
students. Oestereich v. Selective Service Bd., p. 233.

3. Federal Power Commission—Court of Appeals—Remand.— 
Court of Appeals, after this Court’s remand to determine whether 
it was significant in applying FPC’s tax component formula that 
respondent had both jurisdictional and nonjurisdictional income, 
should not have held the issue sufficiently raised by respondent’s 
petition for rehearing before the FPC, as the FPC did not disclose 
the basis for its order and thus the cases were not in proper posture 
for judicial review. FPC v. United Gas Pipe Line Co., p. 71.

4. Pre-induction review—Conscientious objectors—Draft Board 
discretion.—The draft Board had exercised its statutory discretion, 
evaluating the evidence regarding appellee’s claim to classification 
as a conscientious objector, and had rejected that claim. Congress 
may constitutionally require that a registrant’s challenges to such 
decisions be deferred until after induction, when remedy of habeas 
corpus would be available, or until defense of criminal prosecution, 
should he refuse to submit to induction. Clark v. Gabriel, p. 256.
JURIES. See Constitutional Law, VI; Procedure, 5, 11.
JURISDICTION. See also Constitutional Law, II, 3; III, 1;

District of Columbia; Federal Power Commission; Judicial 
Review, 3; Procedure, 10, 12-13; Secretary of the Interior; 
Three-Judge Courts; Transportation; Voting Rights Act of 
1965, 1-3.

1. Court of Appeals—Three-judge court—Appeals.—Where three- 
judge court dissolved itself for want of jurisdiction and single district 
judge then dismissed the case on ground of abstention and incorpo- 
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rated the three-judge court’s dissolution order in his opinion by 
reference, jurisdiction of the appeal from both judgments is in 
Court of Appeals and not the Supreme Court. Mengelkoch v. 
Welfare Comm’n, p. 83.

2. Federal courts—Dispute between employees and union and 
management acting together—Railway Labor Act.—Federal courts 
have jurisdiction over this action which essentially involves dispute 
between some employees, on the one hand, and union and manage-
ment together, on the other, and not dispute between employees and 
a carrier concerning meaning of collective bargaining agreement’s 
terms, over which Railroad Adjustment Board would have exclusive 
jurisdiction under the Railway Labor Act. Glover v. St. Louis- 
S. F. R. Co., p. 324.

3. Voting Rights Act of 1965—District courts—Private litigants.— 
Restriction of § 14 (b) of the Act, which provides that “[n]o court 
other than the District Court for the District of Columbia . . . 
shall have jurisdiction to issue any declaratory judgment pursuant 
to [§ 5] or any . . . order . . . against the enforcement of any 
provision of this subchapter,” does not apply to suits by private 
litigants seeking declaratory judgment that new state enactment is 
subject to § 5’s approval requirements, and these actions may be 
brought in local district courts. Allen v. State Board of Elections, 
p. 544.

JURY VERDICT. See Courts; Damages; Procedure, 5.
KOREA. See Antitrust Acts, 2; Mootness, 2.
LABOR. See Administrative Procedure, 2; Constitutional Law, 

II, 5; Jurisdiction, 2; National Labor Relations Act; Pro-
cedure, 3, 5; Railroads.

LABOR UNIONS. See Jurisdiction, 2; Procedure, 3.
LANDLORDS. See Constitutional Law, I, 2-3; Public Housing.
LAW ENFORCEMENT. See Extortion.
LEASES. See Administrative Procedure, 1; Constitutional Law, 

I, 2-3; Federal Trade Commission, 1-2; Public Housing.
LICENSE TAXES. See Interstate Commerce; Taxes, 2.

LOCAL ACTIVITY. See Interstate Commerce; Taxes, 2.
LOCAL CHURCHES. See Constitutional Law, III, 1.
LONG-SHOREMEN. See Constitutional Law, VI; Procedure, 11.
MALL. See District of Columbia; Secretary of the Interior;

Transportation.
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MARYLAND. See Constitutional Law, HI, 3; Injunctions; Moot-
ness, 3.

MASSACHUSETTS. See Constitutional Law, I, 5; Procedure, 7.
MASS TRANSIT SERVICES. See District of Columbia; Secre-

tary of the Interior; Transportation.

McCARRAN-FERGUSON ACT. See Securities and Exchange 
Commission, 1-3.

MERGERS. See Securities and Exchange Commission, 1-3.

MILEAGE CLASSIFICATION. See Constitutional Law, II, 5;
Railroads.

MILITARY JUSTICE. See Courts-Martial; Judicial Review, 1.

MILITARY SELECTIVE SERVICE ACT OF 1967. See Judicial
Review, 2, 4; Selective Service Act, 1-3.

MINIBUSES. See District of Columbia; Secretary of the In-
terior; Transportation.

MINIMUM TRAIN CREWS. See Constitutional Law, II, 5; 
Railroads.

MISREPRESENTATIONS. See Securities and Exchange Com-
mission, 1-3.

MISSISSIPPI. See Jurisdiction, 3; Procedure, 10, 12-13; Three- 
Judge Courts; Voting Rights Act of 1965, 1-3.

MOOTNESS. See also Antitrust Acts, 2; Constitutional Law, II, 
4; III, 3; Injunctions.

1. Akron fair housing ordinance—Civil Rights Acts—State stat-
ute.—The case is not moot. Neither the Civil Rights Act of 1968 
(which specifically preserves local fair housing laws), nor the 1866 
Civil Rights Act, was intended to pre-empt local housing ordinances; 
the Ohio Act of October 30, 1965 (which concerns “commercial” 
housing), does not apply to this case; and the Akron ordinance 
provides an enforcement mechanism unmatched by either state or 
federal legislation. Hunter v. Erickson, p. 385.

2. Antitrust liability—Dissolution of association—Export trade.— 
Case is not moot, as Government sought relief not only against the 
association but also against its members; the Agency for Inter-
national Development regulation does not apply to all contracts 
on which former members of the association might bid; and appel-
lees’ statement that it would be uneconomical to engage in further 
joint operations, standing alone, does not satisfy the stringent test 
for mootness. U. S. v. Phosphate Export Assn., p. 199.
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3. Restraining order—National States Rights Party—Public ral-

lies.—Case is not moot, as the Maryland Court of Appeals’ approval 
of the 10-day restraining order continues to play a role in the 
response of local officials to efforts of petitioners (members of “white 
supremacist” National States Rights Party) to continue their activi-
ties in the county. Carroll v. Princess Anne, p. 175.

MOTIVES. See Taxes, 1.
MURDER. See Constitutional Law, I, 1, 5; Procedure, 7, 9.
NATIONAL LABOR RELATIONS ACT. See also Administrative

Procedure, 2.
NLRB’s authority—Payment of fringe benefits—Judicial enforce-

ment of decree.—NLRB’s authority under the Act to remedy unfair 
labor practice which occurred when respondent refused to sign 
collective bargaining agreement negotiated on his behalf included 
power to require payment of fringe benefits under NLRB’s remedial 
authority to take “affirmative action including reinstatement of 
employees with or without back pay,” which is not “affected by any 
other means of adjustment . . . established by agreement, law, or 
otherwise . . . .” NLRB v. Strong, p. 357.
NATIONAL PARK LANDS. See District of Columbia; Secre-

tary of the Interior; Transportation.
NATIONAL STATES RIGHTS PARTY. See Constitutional Law, 

III, 3; Injunctions; Mootness, 3.
NATURAL GAS. See Federal Power Commission; Judicial 

Review, 3.
NEGROES. See Constitutional Law, II, 4; Jurisdiction, 2; Moot-

ness, 1; Procedure, 3.
NEW JERSEY. See Constitutional Law, II, 1; Corporations.
NONCOMMERCIAL STATIONS. See Constitutional Law, II, 1; 

Corporations.
NONCOMPETITIVE PRICING. See Antitrust Acts, 2; Moot-

ness, 2.
NONPROFIT CORPORATIONS. See Constitutional Law, II, 1; 

Corporations.
NORTH-SOUTH TRAFFIC. See Interstate Commerce Commis-

sion, 1-2.
NOTICE. See Constitutional Law, I, 2-3; III, 3; Injunctions; 

Public Housing.
OHIO. See Constitutional Law, II, 3.
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ORDINANCES. See Constitutional Law, II, 4; Mootness, 1.
ORGANIZED CRIME. See Extortion.
PAINTING CONTRACT. See Arbitration.
PARKS. See District of Columbia; Secretary of the Interior;

Transportation.
PARTIALITY. See Arbitration.
PAUPERS. See Constitutional Law, II, 2.
PENNSYLVANIA. See Constitutional Law, II, 1; Extortion;

Corporations.
PETITIONS. See Constitutional Law, II, 3; Habeas Corpus, 2; 

Prisoners.
PETROLEUM COMPANIES. See Administrative Procedure, 1;

Federal Trade Commission, 1-2.
PHOSPHATES. See Antitrust Acts, 2; Mootness, 2.
PHOTOGRAPHERS. See Interstate Commerce; Taxes, 2.
PIPELINES. See Federal Power Commission; Judicial Review, 3.
PLEAS. See Constitutional Law, I, 5; Procedure, 7.
POLICE OFFICERS. See Constitutional Law, IV, 2-3.
POLITICAL PARTIES. See Constitutional Law, II, 3.
POST-CONVICTION RELIEF. See Constitutional Law, I, 5;

Habeas Corpus, 1-3; Prisoners; Procedure, 4, 7.
PRACTICE OF LAW. See Habeas Corpus, 2; Prisoners.
PRE-EMPTION. See Constitutional Law, II, 5; Railroads;

Securities and Exchange Commission, 1-3.
PRE-INDUCTION JUDICIAL REVIEW. See Judicial Review, 

2, 4; Selective Service Act, 1-3.
PRELIMINARY HEARING TESTIMONY. See Constitutional 

Law, V, 1 ; Witnesses.
PREMATURITY. See Constitutional Law, I, 2-3 ; Public Housing.
PRESBYTERIAN CHURCHES. See Constitutional Law, III, 1.
PRESIDENTIAL ELECTIONS. See Constitutional Law, II, 3.
PRICE DATA. See Antitrust Acts, 1.
PRICE-FIXING AGREEMENT. See Antitrust Acts, 1.
PRIME CONTRACTORS. See Arbitration.
PRINCESS ANNE. See Constitutional Law, III, 3; Injunctions;

Mootness, 3.
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PRISONERS. See also Constitutional Law, II, 2; Habeas 
Corpus, 2.

Post-conviction relief—Prison regulations—“Jail-house lawyers.”— 
In the absence of some provision by Tennessee for a reasonable 
alternative to assist illiterate or poorly educated prisoners in pre-
paring petitions for post-conviction relief, the State may not validly 
enforce a regulation which absolutely forbids inmates from furnishing 
assistance to other prisoners. Johnson v. Avery, p. 483.

PRISON “WRIT WRITERS.” See Habeas Corpus, 2; Prisoners.
PRIVATE HOMES. See Constitutional Law, IV, 2-3.

PRIVATE LITIGANTS. See Jurisdiction, 3; Procedure, 10, 
12-13; Three-Judge Courts; Voting Rights Act of 1965, 1-3.

PRIVILEGE TAXES. See Interstate Commerce; Taxes, 2.
PROBABLE CAUSE. See Constitutional Law, IV, 2-3.
PROBABLE-CAUSE HEARINGS. See Constitutional Law, I, 5;

Procedure, 7.
PROBATION. See Constitutional Law, I, 4; Procedure, 6.
PROCEDURE. See also Constitutional Law, I, 1, 4-5; II, 2; V, 2;

Courts; Courts-Martial; Damages; Federal Communications 
Act; Federal Power Commission; Habeas Corpus, 1, 3; Judi-
cial Review, 1-4; Jurisdiction, 1-3; Prisoners; Public Housing;
Selective Service Act, 1-3; Three-Judge Courts; Voting 
Rights Act of 1965, 1-3.

1. Admissibility of evidence—Federal Communications Act—Non-
retroactivity.—This Court’s decision holding inadmissible in state 
criminal trials evidence violative of § 605 of the Act is to be applied 
only to trials in which such evidence is sought to be introduced after 
the date of that decision (Lee v. Florida, 392 U. S. 378). Fuller v. 
Alaska, p. 80.

2. Appeal from three-judge court—Jurisdiction—Court of Ap-
peals.—Where three-judge court dissolved itself for want of juris-
diction and single district judge then dismissed the case on ground 
of abstention and incorporated the three-judge court’s dissolution 
order in his opinion by reference, jurisdiction of the appeal from 
both judgments is in Court of Appeals and not the Supreme Court. 
Mengelkoch v. Welfare Comm’n, p. 83.

3. Exhaustion of remedies—Futility of remedies—No bar to 
judicial review.—In this case where resort to contractual or admin-
istrative remedies would be wholly fruitless, petitioners’ failure to 
exhaust such remedies constitutes no bar to judicial review of their 
claims. Glover v. St. Louis-S. F. R. Co., p. 324.

320-583 0 - 69 - 68



1148 INDEX.

PROCEDURE—Continued.
4. Habeas corpus—Evidentiary hearing—Intervening decision.— 

Petitioner’s failure to demand evidentiary hearing in 1961 followed 
by such demand after Townsend v. Sain, 372 U. S. 293, was decided 
constitutes no abuse of the writ or a waiver of claim to a hearing. 
Smith v. Yeager, p. 122.

5. Jury award—Trial court’s discretion—Federal Employers’ 
Liability Act.—This Court makes its own independent appraisal, and 
concludes that there was no abuse of the trial court’s discretion in 
allowing the award, which the Court of Appeals thought excessive, 
to stand. Grunenthal v. Long Island R. Co., p. 156.

6. Right to counsel—Revocation of probation and deferred sen-
tencing—Retroactivity.—Decision in Mempa v. Rhay, 389 U. S. 128, 
holding that the Sixth Amendment, as applied through the Four-
teenth, requires that counsel be afforded felony defendants in pro-
ceeding for revocation of probation and imposition of deferred 
sentencing, should be applied retroactively. McConnell v. Rhay, p. 2.

7. Right to counsel at probable-cause hearing—Retroactivity.— 
Petitioner’s plea of guilty to murder at probable-cause hearing when 
he had no counsel should not have been admitted at his trial, where 
he had counsel and denied guilt, as White v. Maryland, 373 U. S. 59, 
applies retroactively. Arsenault v. Massachusetts, p. 5.

8. State criminal procedure—Trial of federal prisoner.—Under 
the Sixth Amendment as made applicable to the States by the 
Fourteenth the State of Texas, on demand of federal prisoner who 
was indicted on Texas criminal charge, was required to make a 
diligent, good-faith effort to bring him to trial in state court. Smith 
v. Hooey, p. 374.

9. State criminal trial—Intervening decision.—In view of holding 
by Court of Appeals in another case that the Iowa rule shifting to 
the defendant the burden of proving an alibi defense in a criminal 
trial violated due process requirements, this case is vacated and 
remanded for reconsideration. Johnson v. Bennett, p. 253.

10. Supreme Court—Voting Rights Act of 1965—Not argued 
below.—Since the Virginia legislation was generally attacked as in-
consistent with the Voting Rights Act of 1965, and there is no 
factual dispute, the Court may, in the interests of judicial economy, 
determine the applicability of § 5 of the Act, even though that 
section was not argued below. Allen v. State Board of Elections, 
p. 544.

11. Trial by jury—Seventh Amendment—Reasonableness of con-
duct.—Court of Appeals should not have reversed jury’s verdict for 
petitioner, stevedoring company, on ground that as matter of law it 
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had not taken reasonable action to avoid injury to employee, as 
under the Seventh Amendment the issue as to reasonableness of 
petitioner’s conduct should have been left to the jury. International 
Co. v. NederL Amerik, p. 74.

12. Voting Rights Act of 1965—Prospective effect of decision.—In 
view of complexity of issues of first impression, lack of deliberate 
defiance of the Act from States’ failure to submit these enactments 
for approval, and fact that discriminatory purpose or effect of 
statutes, if any, has not been judicially determined, decision has 
prospective effect only. States remain subject to § 5 until they 
obtain from District Court for District of Columbia declaratory 
judgment that for at least five years they have not used “tests or 
devices” proscribed by § 4. Allen v. State Board of Elections, p. 544.

13. Voting Rights Act of 1965—Three-judge courts.—In light of 
the extraordinary nature of the Act and its effect on federal-state 
relationships, and the unique approval requirements of § 5, which 
also provides that “[a]ny action under this section shall be heard 
and determined by a court of three judges,” disputes involving the 
coverage of § 5 should be determined by three-judge courts. Allen v. 
State Board of Elections, p. 544.

PROMOTIONS. See Jurisdiction, 2; Procedure, 3.
PROPERTY. See Constitutional Law, II, 4; Mootness, 1.
PROPERTY DISPUTES. See Constitutional Law, III, 1.

PROSECUTION. See Judicial Review, 4; Selective Service Act, 3.

PROSECUTORS. See Constitutional Law, II, 2.

PROSPECTIVITY. See Jurisdiction, 3; Procedure, 10, 12-13;
Three-Judge Courts; Voting Rights Act of 1965, 1-3.

PROTESTS. See Constitutional Law, III, 4-5.
PROXIES. See Securities and Exchange Commission, 1-3.

PUBLIC HOUSING. See also Constitutional Law, I, 2-3.
Eviction of tenant—Directive to local housing authorities—Pro-

cedure.—Authorities of federally assisted public housing projects 
must follow the requirements of the Department of Housing and 
Urban Development’s circular providing for notice to tenants of 
the reasons for eviction and an opportunity for explanation or reply 
before evicting any tenant residing in such projects on the date of 
this decision. Thorpe v. Housing Authority, p. 268.
PUBLIC OFFICIALS. See Extortion.
PUBLIC PLACES. See Constitutional Law, IV, 2-3.



1150 INDEX.

PUBLIC RALLIES. See Constitutional Law, III, 3; Injunctions; 
Mootness, 3.

PUBLIC SCHOOL CURRICULUMS. See Constitutional Law, 
III, 2.

PUBLIC SCHOOLS. See Constitutional Law, III, 4-5.

PUERTO RICO. See Arbitration.
PUPILS. See Constitutional Law, III, 4-5.

PURCHASES. See Securities and Exchange Commission, 1-3.

QUALIFICATIONS FOR VOTING. See Jurisdiction, 3; Pro-
cedure, 10, 12-13; Three-Judge Courts; Voting Rights Act of 
1965, 1-3.

RACIAL DISCRIMINATION. See Constitutional Law, II, 4;
Mootness, 1.

RAILROAD ADJUSTMENT BOARD. See Jurisdiction, 2; Pro-
cedure, 3.

RAILROAD EMPLOYEES. See Jurisdiction, 2; Procedure, 3. 
RAILROADS. See also Constitutional Law, II, 5; Interstate

Commerce Commission, 1-2.
Full-crew laws—Legislative judgment—Railroad sajety.—Whether 

full-crew laws are necessary to railroad safety is for legislative 
determination. Here the District Court erred in rejecting the 
legislative judgment that such laws promote railroad safety and 
that cost of additional crewmen is justified by the safety such laws 
might achieve. Firemen v. Chicago, R. I. & P. R. Co., p. 129.
RAILWAY LABOR ACT. See Jurisdiction, 2; Procedure, 3.
RALLIES. See Constitutional Law, III, 3; Injunctions;

Mootness, 3.
RATE DIVISIONS. See Interstate Commerce Commission, 1-2.
REAL PROPERTY. See Constitutional Law, II, 4; Mootness, 1. 
REASONABLENESS. See Constitutional Law, VI; Procedure, 11. 
RECIPROCITY. See Antitrust Acts, 1.
REFUSAL TO SIGN CONTRACT. See Administrative Procedure, 

2; National Labor Relations Act.
REGISTRATION CERTIFICATES. See Judicial Review, 2; 

Selective Service Act, 1-2.
REGULATIONS. See Antitrust Acts, 2; Constitutional Law, III, 

4-5 ; Habeas Corpus, 2; Mootness, 2; Prisoners.
REGULATORY JURISDICTION. See District of Columbia; 

Secretary of the Interior; Transportation.
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RELIGION. See Constitutional Law, III, 2.
RELIGIOUS DISCRIMINATION. See Constitutional Law, II, 4;

Mootness, 1.
RELIGIOUS DOCTRINES. See Constitutional Law, III, 1.

REMEDIES. See Administrative Procedure, 2; Jurisdiction, 2;
National Labor Relations Act; Procedure, 3; Securities and 
Exchange Commission, 1-3.

RENTS. See Constitutional Law, I, 2-3; Public Housing.
RES JUDICATA. See Habeas Corpus, 1, 3; Procedure, 4.
RESTRAINING ORDERS. See Constitutional Law, III, 3;

Injunctions; Mootness, 3.
RETROACTIVITY. See Constitutional Law, I, 4-5; Federal 

Communications Act; Procedure, 1, 6-7; Witnesses.
REVOCATION OF PROBATION. See Constitutional Law, I, 4;

Procedure, 6.
RIGHT TO COUNSEL. See Constitutional Law, I, 4-5; Pro-

cedure, 6-7.
RIGHT TO VOTE. See Jurisdiction, 3; Procedure, 10, 12-13; 

Three-Judge Courts; Voting Rights Act of 1965, 1-3.
SAFETY. See Constitutional Law, II, 5; Railroads.
SALES. See Antitrust Acts, 2; Mootness, 2.
SALES COMMISSIONS. See Administrative Procedure, 1;

Federal Trade Commission, 1-2.
SCHOOL BOOKS. See Constitutional Law, III, 2.

SCHOOLS. See Constitutional Law, III, 4-5.

SCHOOL TEACHERS. See Constitutional Law, III, 2, 4-5.

SCIENTIFIC THEORY. See Constitutional Law, III, 2.

SEARCH AND SEIZURE. See Constitutional Law, IV.
SECRETARY OF THE INTERIOR. See also District of

Columbia ; Transportation.
Jurisdiction—Bus service on the Mall—District of Columbia.— 

When Congress established the Washington Metropolitan Area 
Transit Commission it did not intend to create dual regulatory 
jurisdiction by divesting the Secretary of the Interior of his long-
standing “exclusive charge and control” over the Mall. D. C. 
Transit System’s franchise does not protect it against competition 
from petitioner’s leisurely sightseeing service on the Mall outside 
WMATC jurisdiction. Shuttle Corp. v. Transit Comm’n, p. 186.
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SECURITIES AND EXCHANGE COMMISSION.
1. Arizona’s regulation of insurance companies—McCarran-Fer- 

guson Act—Federal securities regulation.—Arizona’s statutory regu-
lation insofar as it applies to the relationship between insurance 
companies and their stockholders does not come within the scope of 
the McCarran-Ferguson Act and does not render the federal 
securities laws inapplicable. SEC v. National Securities, Inc., p. 453.

2. McCarran-Ferguson Act — Fraudulent misrepresentations — 
Remedies.—The Act does not bar the remedies, including return to 
the status quo ante, which the SEC is seeking, as the complaint is 
based on fraudulent misrepresentations and not on the illegality of 
the merger; any “impairment” of the state insurance laws is very 
indirect; and the paramount federal interest in protecting share-
holders is compatible with the paramount state interest in protecting 
policyholders. SEC v. National Securities, Inc., p. 453.

3. Securities Exchange Act—Exchange of shares—“Purchases.”— 
Deception alleged here has affected stockholders’ decisions in a way 
not unlike that involved in typical cash sale or share exchange and 
in light of the broad antifraud purposes of § 10 (b) of the Act 
and SEC Rule 10b-5, which apply “in connection with the purchase 
or sale of any security,” exchanges of old stock for shares in the 
new merged company are “purchases” within the meaning of that 
statutory language. SEC v. National Securities, Inc., p. 453.

SECURITIES EXCHANGE ACT. See Securities and Exchange
Commission.

SELECTIVE SERVICE ACT. See also Judicial Review, 2, 4.
1. Draft registrants—Theological students—Deprivation of ex-

emption.—There is no legislative authority to deny an unequivocal 
statutory exemption to a registrant who has qualified for one 
because of conduct unrelated to merits of granting or continuing 
the exemption, and delinquency proceedings cannot be used for that 
purpose. Oestereich v. Selective Service Bd., p. 233.

2. Draft registrants—Theological students—Pre-induction judicial 
review.—Pre-induction judicial review is not precluded in this case, 
as § 10 (b) (3) of the Military Selective Sendee Act of 1967 cannot 
be construed to impair the clear mandate of § 6 (g) of the Selective 
Service Act governing the exemption for theological students. 
Oestereich v. Selective Service Bd., p. 233.

3. Pre-induction judicial review—Conscientious objectors—Draft 
Board discretion.—The draft Board had exercised its statutory 
discretion evaluating the evidence regarding appellee’s claim to 
classification as a conscientious objector, and had rejected that claim.
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Congress may constitutionally require that a registrant’s challenges 
to such decisions be deferred until after induction, when remedy of 
habeas corpus would be available, or until defense of criminal 
prosecution, should he refuse to submit to induction. Clark v. 
Gabriel, p. 256.

SENTENCES. See Constitutional Law, I, 4; Procedure, 6.
SERVICE STATIONS. See Administrative Procedure, 1; Federal 

Trade Commission, 1-2.
SEVENTH AMENDMENT. See Constitutional Law, VI; Pro-

cedure, 11.

“SHAKE DOWN.’’ See Extortion.
SHERMAN ACT. See Antitrust Acts, 2; Mootness, 2.
SHIPOWNER. See Constitutional Law, VI; Procedure, 11.

SIGHTSEEING SERVICES. See District of Columbia; Secretary 
of the Interior; Transportation.

SIXTH AMENDMENT. See Constitutional Law, V; Procedure, 
8; Witnesses.

SOCIALIST LABOR PARTY. See Constitutional Law, II, 3.

SOMERSET COUNTY. See Constitutional Law, III, 3; Injunc-
tions; Mootness, 3.

SOUTHEASTERN UNITED STATES. See Antitrust Acts, 1.

SOVEREIGNTY. See Constitutional Law, V, 2; Procedure, 8.
SPEEDY TRIAL. See Constitutional Law, V, 2; Procedure, 8.
STABILIZATION OF PRICES. See Antitrust Acts, 1.

STATE CRIMINAL TRIALS. See Constitutional Law, V, 2; 
Procedure, 8.

STATE INSURANCE REGULATION. See Securities and Ex-
change Commission, 1-3.

STATE STATUTES. See Jurisdiction, 3; Procedure, 10, 12-13; 
Three-Judge Courts; Voting Rights Act of 1965, 1-3.

STATE TAXES. See Interstate Commerce; Taxes, 2.
STATUTORY EXEMPTIONS. See Judicial Review, 2; Selective 

Service Act, 1-2.
STEVEDORES. See Constitutional Law, VI; Procedure, 11.
STOCKHOLDERS. See Securities and Exchange Commission, 

1-3; Taxes, 1.
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STUDENTS. See Constitutional Law, III, 4-5.
SUBCONTRACTORS. See Arbitration.

SUBMISSIONS. See Voting Rights Act of 1965, 1-3.
SUPERINTENDENTS OF EDUCATION. See Jurisdiction, 3;

Procedure, 10, 12-13; Three-Judge Courts; Voting Rights Act 
of 1965, 1-3.

SUPREME COURT. See also Jurisdiction, 1; Procedure, 2.
1. Assignment of Mr. Justice Reed (retired) to United States 

Court of Claims, p. 1113.
2. Assignment of Mr. Justice Clark (retired) to United States 

Court of Appeals for the Second Circuit, p. 1113.

SURVEILLANCE. See Constitutional Law, IV, 1.
TAX AVOIDANCE. See Taxes, 1.

TAXES. See also Corporations; Federal Power Commission; 
Interstate Commerce; Judicial Review, 3.

1. Accumulated earnings tax—Tax avoidance—Dominant motive.— 
Tax imposed on accumulated earnings of a corporation “formed or 
availed of for the purpose of avoiding the income tax with respect 
to shareholders” applies if such tax avoidance was one of the 
purposes of an unreasonable accumulation of corporate earnings even 
though it was not the dominant, controlling, or impelling motive for 
the accumulation. United States v. Donruss Co., p. 297.

2. License tax on photographers—Interstate commerce—Discrim-
ination.—Appellant was engaged in the essentially local activity of 
taking pictures and could constitutionally be made subject to Ala-
bama license tax on that local activity. The tax does not discrim-
inate against interstate commerce, since it is levied equally on 
interstate and intrastate transient photographers and on the record 
here the tax on out-of-state photographers is not so disproportionate 
to the tax on fixed-location photographers as to come within the 
condemnation of the Constitution. Dunbar-Stanley Studios v. 
Alabama, p. 537.
TEACHERS. See Constitutional Law, III, 2, 4-5.
TELEGRAMS. See Federal Communications Act; Procedure, 1.
TELEPHONES. See Constitutional Law, IV, 1.
TELEVISION STATIONS. See Constitutional Law, II, 1; Cor-

porations.
TENANTS. See Constitutional Law, I, 2-3; Public Housing.
TENNESSEE. See Habeas Corpus, 2; Prisoners.
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TERRITORIAL COSTS. See Interstate Commerce Commission, 
1-2.

TESTIMONY. See Constitutional Law, V, 1; Witnesses.
TESTS OR DEVICES. See Jurisdiction, 3; Procedure, 10, 12-13;

Three-Judge Courts; Voting Rights Act of 1965, 1-3.
TEXAS. See Constitutional Law, V, 2; Procedure, 8.
TEXTBOOKS. See Constitutional Law, III, 2.
THEOLOGICAL STUDENTS. See Judicial Review, 2; Selective

Service Act, 1-2.
THREE-JUDGE COURTS. See also Jurisdiction, 1, 3; Procedure, 

2, 10, 12-13; Voting Rights Act of 1965, 1-3.
Voting Rights Act of 1965—Procedure.—In light of the extraor-

dinary nature of the Act and its effect on federal-state relationships, 
and the unique approval requirements of § 5, which also provides 
that “[a]ny action under this section shall be heard and determined 
by a court of three judges,” disputes involving the coverage of § 5 
should be determined by three-judge courts. Allen v. State Board 
of Elections, p. 544.

TIPS. See Constitutional Law, IV, 1-3.
TIRES. See Administrative Procedure, 1; Federal Trade Com-

mission, 1-2.
TOURS. See District of Columbia; Secretary of the Interior; 

Transportation.
TRAIN CREWS. See Constitutional Law, II, 5; Railroads.
TRANSCRIPTS OF HEARINGS. See Constitutional Law, II, 2.
TRANSIENT PHOTOGRAPHERS. See Interstate Commerce;

Taxes, 2.
TRANSIT SYSTEMS. See District of Columbia; Secretary of 

the Interior; Transportation.
TRANSPORTATION. See also Constitutional Law, II, 5; District 

of Columbia; Interstate Commerce Commission, 1-2; Rail-
roads; Secretary of the Interior.

Bus service on the Mall—District of Columbia—Jurisdiction.— 
When Congress established the Washington Metropolitan Area 
Transit Commission it did not intend to create dual regulatory 
jurisdiction by divesting the Secretary of the Interior of his long-
standing “exclusive charge and control” over the Mall. D. C. 
Transit System’s franchise does not protect it against competition 
from petitioner’s leisurely sightseeing sendee on the Mall outside 
WMATC jurisdiction. Shuttle Corp. v. Transit Comm’n p. 186.
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TRAVEL ACT. See Extortion.
TRIAL BY JURY. See Constitutional Law, VI; Procedure, 11. 

TRIALS. See Constitutional Law, I, 1; V, 2; Procedure, 8-9. 
TRUST OF CHURCH PROPERTY. See Constitutional Law, 

III, 1.
UNAVAILABILITY OF WITNESSES. See Constitutional Law, 

V, 1; Witnesses.
UNFAIR COMPETITION. See Administrative Procedure, 1; 

Federal Trade Commission.
UNFAIR LABOR PRACTICES. See Administrative Procedure, 

2; National Labor Relations Act.
UNIDENTIFIED INFORMERS. See Constitutional Law, IV, 2-3.
UNIFORM CODE OF MILITARY JUSTICE. See Courts-

Martial; Judicial Review, 1.
UNIONS. See Administrative Procedure, 2; Jurisdiction, 2; 

National Labor Relations Act; Procedure, 3.
UNITED STATES ARBITRATION ACT. See Arbitration.
UNITED STATES COMMISSIONERS. See Constitutional Law, 

IV, 1.
UNREASONABLE ACCUMULATIONS. See Taxes, 1.
VENTILATING SYSTEM. See Constitutional Law, VI; Pro-

cedure, 11.
VIETNAM. See Constitutional Law, III, 4-5; Judicial Review, 2; 

Selective Service Act, 1-2.
VIRGINIA. See Jurisdiction, 3; Procedure, 10, 12-13; Three- 

Judge Courts; Voting Rights Act of 1965, 1-3.
VOTING. See Constitutional Law, II, 3.
VOTING RIGHTS ACT OF 1965. See also Jurisdiction, 3; Pro-

cedure, 10, 12-13; Three-Judge Courts.
1. Approval requirements—State statutes and regulations.—State 

statutes involved here are subject to § 5’s approval requirements 
as the Act, which gives a broad interpretation to the right to vote 
and recognizes that voting includes “all actions necessary to make 
a vote effective,” was aimed at the subtle as well as the obvious 
state regulations which have the effect of denying citizens their right 
to vote because of race. Allen v. State Board of Elections, p. 544.

2. Approval requirements — Submission to Attorney General.— 
The Act requires that the State must in some unambiguous and 
recordable manner submit any legislation or regulation to the Attor- 
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VOTING RIGHTS ACT OF 1965—Continued.
ney General with a request for his consideration, and there is no 
“submission” when the Attorney General merely becomes aware of 
the legislation or when briefs are served on him. Allen v. State 
Board of Elections, p. 544.

3. Denial of right to vote—Private litigants.—Private litigants 
may invoke the jurisdiction of the district courts to obtain relief 
under § 5, to insure the Act’s guarantee that no person shall be 
denied the right to vote for failure to comply with an unapproved 
new enactment subject to that section. Allen v. State Board of 
Elections, p. 544.

WAGERING. See Constitutional Law, IV, 1.
WAIVERS. See Habeas Corpus, 1, 3; Procedure, 4.

WAR. See Judicial Review, 2; Selective Service Act, 1-2.
WARRANTLESS SEARCH. See Constitutional Law, IV, 2-3.

WARRANTS. See Constitutional Law, IV, 1.
WASHINGTON METROPOLITAN AREA TRANSIT COMMIS-

SION. See District of Columbia; Secretary of the Interior; 
Transportation.

WEBB-POMERENE ACT. See Antitrust Acts, 2; Mootness, 2.
WHITE SUPREMACISTS. See Constitutional Law, III, 3;

Injunctions; Mootness, 3.
WITNESSES. See also Constitutional Law, V, 1.

Absence from jurisdiction—Good-faith effort to secure—Retro-
activity.—The holding in Barber v. Page, 390 U. S. 719, that 
absence of witness from the jurisdiction would not justify use at 
trial of preliminary hearing testimony unless State had made good-
faith effort to secure witness’ presence, should be given retroactive 
application. Berger v. California, p. 314.
WORDS.

1. “Business of insurance.” McCarran-Ferguson Act, §2(b), 
15 U. S. C. §1012 (b). SEC v. National Securities, Inc., p. 453.

2. “Extortion.” 18 U. S. C. § 1952. United States v. Nardello, 
p. 286.

3. “Purchase and sale of any security.” Securities Exchange Act, 
§ 10 (b), 15 U. S. C. § 78j (b). SEC v. National Securities, Inc., 
p. 453.

WRITE-IN VOTES. See Jurisdiction, 3; Procedure, 10, 12-13;
Three-Judge Courts; Voting Rights Act of 1965, 1-3.
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