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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, pursuant to Title 28, United States
Code, Section 42, and that such allotment be entered of
record, viz:

For the District of Columbia Circuit, EARL WARREN,
Chief Justice.

For the First Circuit, ARTHUR J. GOLDBERG, Associate
Justice.

For the Second Circuit, JoEN M. HARLAN, Associate
Justice.

For the Third Circuit, WirLLiam J. BRENNAN, JR.,
Associate Justice.

For the Fourth Circuit, EARL WARREN, Chief Justice.

For the Fifth Circuit, Huco L. BLACK, Associate
Justice.

For the Sixth Circuit, PoTTER STEWART, Associate
Justice.

For the Seventh Circuit, Tom C. CLARK, Associate
Justice.

For the Eighth Circuit, Byron R. WHITE, Associate
Justice.

For the Ninth Circuit, WiLLiam O. DoucLas, Associate
Justice.

For the Tenth Circuit, Byron R. WHITE, Associate
Justice.

October 15, 1962,

(For next previous allotment, see 370 U. S., p. 1v.)







RETIREMENT OF REPORTER OF DECISIONS.

SuPREME COURT OF THE UNITED STATES.

MONDAY, JANUARY 6, 1964.

Present: MR. CHIEF JUSTICE WARREN, MR. JUSTICE
Brack, MRg. Justice Douvcras, MRg. JusTicE CLARK,
Mrg. JusticE HarRLaN, Mr. JusticE BrENNAN, MR.
JusTick STEWART, MR. JusTick WHITE, and MRg. JusTICE
(GOLDBERG.

Tue CHIEF JUSTICE said:

“On behalf of the Court, I announce that Mr. Walter
Wyatt, who had reached the statutory age, retired from
the service of the Supreme Court as of December 31, 1963.

“Mr. Wyatt, the twelfth Reporter of Decisions in the
history of the Court, has served the Court well in that
capacity for the past 18 years. He has been diligent and
faithful in the work of preparing the Court’s decisions for
final publication, and has supervised the publishing of 49
volumes of the U. S. Reports. His efforts have helped to
perpetuate a part of the Court’s history, and he is entitled
to great satisfaction in this accomplishment.

“We wish for him many years of happiness in the leisure
he has earned and continued success in anything he may
undertake in the future.

‘“His successor will be announced in the near future.”

VII
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1963.

DAEGELE ». KANSAS.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF KANSAS.

No. 72, Mise. Decided October 14, 1963.

Certiorari granted; judgment vacated; and case remanded.
Reported below: 190 Kan. 613, 376 P. 2d 807.

Petitioner pro se.

William M. Ferguson, Attorney General of Kansas,
and J. Richard Foth, Assistant Attorney General, for
respondent.

Per Curiam.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the Su-
preme Court of Kansas for further consideration in light
of Douglas v. California, 372 U. S. 353.

For reasons expressed in his dissenting opinion in No.
16, Misc., Pickelsimer v. Wainwright, post, p. 3, and
related cases, Mr. JusTice HARLAN would set this case for
argument of the question whether Douglas v. California,
372 U. 8. 353, should be applied retroactively.

1




OCTOBER TERM, 1963.

Per Curiam. 375 U.S.

PICKELSIMER v. WAINWRIGHT, CORRECTIONS
DIRECTOR.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF FLORIDA.

No. 16, Mise. Decided October 14, 1963.*

Certiorari granted; judgments vacated; and cases remanded for
further consideration in light of Gideon v. Wainwright, 372
U. S. 335.

Petitioners pro se.

Richard W. Ervin, Attorney General of Florida, and
A. G. Spicola, Jr., Assistant Attorney General, for respond-
ent in No. 16, Misc., No. 60, Misc., and No. 70, Misc.
Richard W. Ervin, Attorney General of Florida, and
George R. Georgieff, Assistant Attorney General, for re-
spondent in No. 36, Misc., No. 54, Misc., and No. 87, Mise.
Richard W. Ervin, Attorney General of Florida, and
James G. Mahorner, Assistant Attorney General, for re-
spondent in No. 55, Misc., No. 62, Mise., No. 71, Misc.,
and No. 86, Misc.

Per Curiam.

The motions for leave to proceed in forma pauperis and
the petitions for writs of certiorari are granted. The

*Together with No. 36, Misc., Mihelcich v. Wainwright, Correc-
tions Director; No. 54, Mise., Cowan v. Wainwright, Corrections
Director; No. 55, Misc., Dumond v. Wainwright, Corrections Di-
rector; No. 60, Misc., Sharp v. Wainwright, Corrections Director;
No. 62, Misc., Baker v. Wainwright, Corrections Director; No. 70,
Misc., Heard v. Wainwright, Corrections Director; No. 71, Misc.,
Campbell v. Wainwright, Corrections Director; No. 86, Misc,
Mitchell v. Wainwright, Corrections Director; and No. 87, Misc,
Kitchens v. Wainwright, Corrections Director, all on petitions for
writs of certiorari to the Supreme Court of Florida.




PICKELSIMER v. WAINWRIGHT. 3

2 Harwan, J., dissenting.

judgments are vacated and the cases are remanded to the
Supreme Court of Florida for further consideration in
light of Gideon v. Wainwright, 372 U. S. 335.

MRr. Justice HArRLAN, dissenting.

I am unable to agree with the Court’s summary dis-
position of these 10 Florida cases, and believe that the
federal question which they present in common is deserv-
ing of full-dress consideration. That question is whether
the denial of an indigent defendant’s right to court-
appointed counsel in a state criminal trial as established
last Term in Gideon v. Wainwright, 372 U. S. 335, over-
ruling Betts v. Brady, 316 U. S. 455, invalidates his pre-
Gideon conviction.

When this Court is constrained to change well-estab-
lished constitutional rules governing state criminal pro-
ceedings, as has been done here and in other recent cases,
see, e. g., Mapp v. Ohio, 367 U. S. 643; Ker v. California,
374 U. 8. 23; Douglas v. California, 372 U. S. 353, it seems
to me that the question whether the States are constitu-
tionally required to apply the new rule retrospectively,
which may well require the reopening of cases long since
finally adjudicated in accordance with then applicable
decisions of this Court, is one that should be decided only
after informed and deliberate consideration. Surely no
general answer is to be found in “the fiction that the law
now announced has always been the law.” Griffin v.
Ilhinots, 351 U. S. 12, 26 (Frankfurter, J., concurring).
Nor do I believe that the circumstance that Gideon was
decided in the context of a state collateral proceeding
rather than upon direct review, as were the new constitu-
tional doctrines enunciated in Mapp and Ker, forecloses
consideration of the retroactivity issue in this instance.!

. The Court’s opinion in Gideon contains no discussion of this issue.
Similarly, in cases decided last Term in which we summarily vacated




OCTOBER TERM, 1963.
Harran, J., dissenting. 375U.8S.

In the current swift pace of constitutional change, the
time has come for the Court to deal definitively with this
important and far-reaching subject.? Without intimat-
ing any view as to how the question should be decided in
these cases, I would set one or more of them for argument.?

the judgment and remanded for further consideration in light of
Gideon, e. g., Bryant v. Wainwright, 374 U. 8. 492, the question of
retroactivity was not treated in the dispositions.

2Such cases as Eskridge v. Washington State Prison Board, 357
U. S. 214, and Norvell v. Illinois, 373 U. S. 420, hardly constitute
precedents for a rule of general application.

3 In all but two of these cases, the State suggests that the judgments
can be supported on an adequate independent state ground, even
though the Florida Supreme Court denied relief without hearing or
explanatory opinion, and despite the apparent concession in Nos. 36
and 87 that the state court did face the federal question and rule
adversely to the petitioners. It is abundantly clear that each of the
state grounds suggested is either plainly unavailing or so tenuous that
it would be disrespectful of the Florida Supreme Court to regard it as
the basis of that court’s judgment. Cf. Klinger v. Missouri, 13 Wall.
257; Adams v. Russell, 229 U. 8. 353, 358-359; Williams v. Kaiser,
323 U. S. 471, 478-479. Accordingly, I am satisfied that the federal
question is properly before this Court in all of the cases.




DECISIONS PER CURIAM. 5

375 U.8. October 14, 1963.

LEMMON et AL. v. ROBERTSON ET AL.
APPEAL FROM THE SUPREME COURT OF KANSAS.
No. 47. Decided October 14, 1963.

Appeal dismissed and certiorari denied.
Reported below: 189 Kan. 619, 371 P. 2d 175.

Jay W. Scovel for appellants.
Appellees pro se.

Per CuriaM.

The motion of appellees, Lewis Woodard and May
Woodard, for leave to proceed in forma pauperis is
granted. The motion to dismiss is granted and the
appeal is dismissed for want of jurisdiction. Treating the
papers whereon the appeal was taken as a petition for a
writ of certiorari, certiorari is denied.

Mgr. Justice DoucLas is of the opinion that probable
jurisdiction should be noted.

AVERITT et av. v. MISSISSIPPI.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI.
No. 162. Decided October 14, 1963.
Appeal dismissed and certiorari denied.
Reported below: 246 Miss. 49, 149 So. 2d 320.
Forrest B. Jackson for appellants.

Per Curiam.

The appeal is dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a
petition for a writ of certiorari, certiorari is denied.




OCTOBER TERM, 1963.

Per Curiam. 375 U.S.

HENRY et aL. v. CITY OF ROCK HILL.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF SOUTH CAROLINA.

No. 97. Decided October 14, 1963.

Certiorari granted; judgment vacated; and case remanded.
Reported below: 241 S. C. 427, 128 S. E. 2d 775.

Jack Greenberg, Constance Baker Motley, Matthew J.
Perry, Lincoln C. Jenkins, Jr., Donald James Sampson
and Willie T. Smith, Jr. for petitioners.

Daniel R. McLeod, Attorney General of South Carolina,

and Fverett N. Brandon, Assistant Attorney General, for
respondent.

Per CuriamMm.

The petition for a writ of certiorari is granted. The
judgment is vacated and the case is remanded to the
Supreme Court of South Carolina for further considera-
tion in light of Edwards v. South Carolina, 372 U. S. 229.

RAPOPORT v. OHIO.
APPEAL FROM THE SUPREME COURT OF OHIO.
No. 212. Decided October 14, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 174 Ohio St. 134, 186 N. E. 2d 840.

Bernard R. Hollander for appellant.

Per Curiam.

The appeal is dismissed for want of a substantial federal
question,




DECISIONS PER CURIAM.

375 U. 8. October 14, 1963.

RYAN ». PRESIDENT OF THE SENATE, U. S.
CONGRESS.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT.

No. 127. Decided October 14, 1963.

Appeal dismissed and certiorari denied.

Appellant pro se.

Solicitor General Cox, Assistant Attorney General
Douglas and Sherman L. Cohn for appellee.

Per Curiam.

The motion to dismiss is granted and the appeal is
dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for a writ of
certiorari, certiorari is denied.

WILLIAMS ». CITY OF WICHITA.
APPEAL FROM THE SUPREME COURT OF KANSAS.
No. 132. Decided October 14, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 190 Kan. 317, 374 P. 2d 578.

Kenneth Q. Speir, Herbert H. Sizemore and Eugene
Gressman for appellant.

William M. Ferguson, Attorney General of Kansas, and
Charles S. Rhyne for appellee.

Per Curiam.

‘The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.




OCTOBER TERM, 1963.

Per Curiam. 375 U.S.

TRUNKLINE GAS CO. v. HARDIN COUNTY.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 153. Decided October 14, 1963.

Cerfiorari granted; judgment vacated; and case remanded.
Reported below: 311 F. 2d 882.

Cecil N. Cook for petitioner.
William Robert Smith for respondent.

Per CuriaMm.

The petition for a writ of certiorari is granted. The
judgment is vacated and the case is remanded to the
United States Court of Appeals for the Fifth Circuit, it
appearing that the State of Texas has passed a statute
in connection with controversies of this kind since the
petition for a writ of certiorari was filed in this Court.
This order is entered without reaching the merits.

KAUKAS et vx. v. CITY OF CHICAGO.
APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 259. Decided October 14, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 27 Til. 2d 197, 188 N. E. 2d 700.

Harry G. Fins and Favil David Berns for appellants.

John C. Melaniphy and Sydney R. Drebin for appellee.

Per Curiam.

The motion to dismiss is granted and the appeal is dis-
missed for want of a substantial federal question.




DECISIONS PER CURIAM. 9

375 U. 8. October 14, 1963.

SAYLES FINISHING PLANTS, INC., ». TOOMEY,
TAX ASSESSOR.

APPEAL FROM THE SUPERIOR COURT OF RHODE ISLAND.
No. 188. Decided October 14, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: See — R. I. — 188 A. 2d 91.

Frederick Bernays Wiener and Gerald W. Harrington
for appellant.

Charles S. Rhyne and Alfred J. Tighe, Jr. for appellee.

Per CuriaMm.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

BREWER T aL. v. NORTH CAROLINA.

APPEAL FROM THE SUPREME COURT OF NORTH CAROLINA.
No. 291. Decided October 14, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 258 N. C. 533, 129 S. E. 2d 262.

Malcolm B. Seawell and William T. Hatch for appel-
lants.

Thomas Wade Bruton, Attorney General of North
Carolina, and Harry W. McGalliard, Deputy Attorney
General, for appellee.

PeEr CuriamM.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

708-508 O-64—7




10 OCTOBER TERM, 1963.

Per Curiam. SToNE.S.

FRIEDMAN, JUSTICE, v. COURT ON THE
JUDICIARY OF THE STATE OF
NEW YORK.

APPEAL FROM THE COURT ON THE JUDICIARY OF THE
STATE OF NEW YORK.

No. 285. Decided October 14, 1963.
Appeal dismissed for want of a substantial federal question.

Theodore Kiendl and Raphael H. Weissman for appel-
lant.
John R. Davison and William R. Brennan for appellee.

Per Curiam.
The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

Mgz. Justice Brack is of the opinion that probable
jurisdiction should be noted.

LOUISIANA ex re.. SCHWEGMANN BANK &
TRUST CO. et aL. v. JEANSONNE, STATE
BANK COMMISSIONER.

APPEAL FROM THE COURT OF APPEAL OF LOUISIANA, FIRST
CIRCUIT.

No. 311. Decided October 14, 1963.

Appeal dismissed and certiorari denied.
Reported below: 144 So. 2d 159.

Charles A. O’Nuell, Jr. for appellants.

Per CuriaMm.

The appeal is dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a
petition for a writ of certiorari, certiorari is denied.




DECISIONS PER CURIAM.

375 U.8. October 14, 1963.

MILLER et aL. v. CITY OF CHICAGO.
APPEAL FROM THE SUPREME COURT OF ILLINOIS.
No. 260. Decided October 14, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 27 TlI. 2d 211, 188 N. E. 2d 694.

Harry G. Fins and Favil David Berns for appellants.
John C. Melaniphy and Sydney R. Drebin for appellee.

PeEr Curiam.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

BUTLER ». DUNBAR, CORRECTIONS DIRECTOR.
APPEAL FROM THE SUPREME COURT OF CALIFORNIA.
No. 244. Decided October 14, 1963.

Appeal dismissed and certiorari denied.
Reported below: 59 Cal. 2d 157, 378 P. 2d 812.

J. Perry Langford for appellant.

Stanley Mosk, Attorney General of California, William
E. James, Assistant Attorney General, and Gordon
Ringer, Deputy Attorney General, for appellee.

Per CuriaMm.

The motion to dismiss is granted and the appeal is dis-
missed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for a writ of
certiorari, certiorari is denied.

MR. Justice DougLas is of the opinion that probable
jurisdiction should be noted.




OCTOBER TERM, 1963.

Per Curiam. 375 U. 8.

ROADWAY EXPRESS, INC., T aL. v. UNITED
STATES ET AL

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF DELAWARE.

No. 177. Decided October 14, 1963.
213 F. Supp. 868, affirmed.

Howell Ellis, Homer S. Carpenter and John C. Bradley
for appellants.

Solicitor General Cozx, Assistant Attorney General
Orrick, Lionel Kestenbaum, Colin A. Smith and Robert
W. Ginnane for the United States et al.

Nuel D. Belnap, Harry C. Ames, Jr. and Leonard A.
Jaskiewicz for motor carrier appellees.

PeEr Curiam.
The motions to affirm are granted and the judgment
is affirmed.

MR. Justice HARLAN is of the opinion that probable
jurisdiction should be noted.

MATSON ». QUEEN’S HOSPITAL.
APPEAL FROM THE SUPREME COURT OF HAWAIL

No. 353, Mise. Decided October 14, 1963.

Appeal dismissed and certiorari denied.

PeEr CuriaMm.

The appeal is dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a
petition for a writ of certiorari, certiorari is denied.




DECISIONS PER CURIAM.

October 14, 1963.

HIGBEE v. THOMAS, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF
APPEALS OF KENTUCKY.

No. 6, Mise. Decided Octeber 14, 1963.
Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

John B. Breckinridge, Attorney General of Ken-
tucky, and Ray Corns, Assistant Attorney General, for
respondent.

Prr Curiam.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the Court
of Appeals of Kentucky for further consideration in light

of Pennsylvania ex rel. Herman v. Claudy, 350 U. S. 116.

Mg. Justice Crark, Mr. Justice HarnaN and MR.
JusTicE STEWART are of the opinion that the petition for
a writ of certiorari should be denied.

GRAY v. PENNSYLVANTIA.
APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA.
No. 383, Misc. Decided October 14, 1963.

Appeal dismissed and certiorari denied.

Per Curiam.

The appeal is dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a
petition for a writ of certiorari, certiorari is denied.




OCTOBER TERM, 1963.

Per Curiam. 37 10K 55

IN RE JENISON.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF MINNESOTA.

No. 238. Decided October 14, 1963.

Certiorari granted; judgment vacated; and case remanded.
Reported below: 265 Minn. 96, 120 N. W. 2d 515.

John 8. Connolly for petitioner.

Walter F. Mondale, Attorney General of Minnesota,
and Charles E. Houston, Solicitor General, for the State
of Minnesota.

Per CuUriaM.

The petition for a writ of certiorari is granted. The
judgment is vacated and the case is remanded to the
Supreme Court of Minnesota for further consideration in
light of Sherbert v. Verner, 374 U. S. 398.

JOHNSON v. WILKINS, WARDEN.
APPEAL FROM THE COURT OF APPEALS OF NEW YORK.
No. 141, Misc. Decided October 14, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 12 N. Y. 2d 843, 187 N. E. 2d 473.

Appellant pro se.

Louis J. Lefkowitz, Attorney General of New York,
Paxton Blair, Solicitor General, and Winifred C. Stanley,
Assistant Attorney General, for appellee.

Prr Curiam.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.
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375U.8. October 14, 1963.

STATE CORPORATION COMMISSION OF KANSAS
v. UNITED STATES Er AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF KANGSAS.

No. 217. Decided October 14, 1963.
216 F. Supp. 376, affirmed.

Byron M. Gray and Robert Londerholm for appellant.

Solicitor General Cox, Assistant Attorney General
Orrick, Robert B. Hummel, Robert W. Ginnane and
Stanton P. Sender for the United States et al.

Harvey Huston and Roth A. Gatewood for railroad
appellees.

Per CuriaM.
The motions to affirm are granted and the judgment is
affirmed.

Mgz. JusticE DoucLas is of the opinion that probable
jurisdiction should be noted.

SALAS v. TEXAS.
APPEAL FROM THE COURT OF CRIMINAL APPEALS OF TEXAS.
No. 118, Misc. Decided October 14, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 365 S. W. 2d 174.

Joseph A. Calamia for appellant.

PeEr Curiam.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.




OCTOBER TERM, 1963.

Per Curiam.

REATZ v. NEW YORK.

ON PETITION FOR WRIT OF CERTIORARI TO THE APPELLATE
DIVISION, SUPREME COURT OF NEW YORK, SECOND
JUDICIAL DEPARTMENT.

No. 50, Misc. Decided October 14, 1963.

Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

Walliam 1. Siegel for respondent.

Per CuriaM.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the
Appellate Division of the Supreme Court of New York,
Second Judicial Department, for further consideration
in light of Griffin v. Illinots, 351 U. S. 12, Eskridge v.

Washington Prison Board, 357 U. S. 214, and Norvell v.
Illinois, 373 U. S. 420.

CEPERO v. PELOSO.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK.

No. 116, Misc. Decided October 14, 1963.
Appeal dismissed for want of jurisdiction.

Appellant pro se.
Solicitor General Cox for appellee.

PeEr CuriaM.

The motion to dismiss is granted and the appeal is
dismissed for want of jurisdiction.




DECISIONS PER CURIAM. 17

375 U.8. October 14, 1963.

KING ET AL. v. KING ET AL.

APPEAL FROM THE SUPREME COURT OF GEORGIA.
No. 153, Misc. Decided October 14, 1963.

Appeal dismissed and certiorari denied.
Reported below: 218 Ga. 534, 129 S. E. 2d 147.

Appellants pro se.
William K. Meadow and Robert B. Troutman for
appellees.

Per Curiam.

The motion to dismiss is granted and the appeal is
dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for a writ of
certiorari, certiorari is denied.

RYAN ». TINSLEY, WARDEN.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT.

No. 403, Misc. Decided October 14, 1963.

Appeal dismissed and certiorari denied.
Reported below: 316 F. 2d 430.

Appeilant pro se.

Duke W. Dunbar, Attorney Gereral of Colorado, Frank
E. Hickey, Deputy Attorney General, and John E. Bush,
Assistant Attorney General, for appellee.

Per Curiam.

The appeal is dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a
petition for a writ of certiorari, certiorari is denied.




18 OCTOBER TERM, 1963.

Per Curiam. 375 U.S.

BROTHERHOOD OF RAILROAD TRAINMEN Er AL.
v. CHICAGO & ILLINOIS MIDLAND
RAILWAY CO.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT.

No. 225. Decided October 14, 1963.

Certiorari granted; judgment vacated; and case remanded for
dismissal because of mootness.

Reported below: 315 F. 2d 771.
Robert A. Stuart for petitioners.

Per Curiam.

The petition for a writ of certiorari is granted. The
judgment is vacated and the case is remanded to the
United States Distriect Court for the Southern District of
Illinois for dismissal because of mootness.




WABANINGO CAMP ». TAX COMM’N. 19

375 U. 8. Per Curiam.

WABANINGO BOY SCOUT CAMP v. MICHIGAN
TAX COMMISSION.

APPEAL FROM THE SUPREME COURT OF MICHIGAN.
No. 231. Decided October 14, 1963.%

Appeals dismissed for want of a substantial federal question.

Reported below: No. 231, 369 Mich. 165, 119 N. W. 2d 648; No. 232,
369 Mich. 1, 118 N. W. 2d 818.

Amos M. Mathews and Alban Weber for appellant in
each case.

Frank J. Kelley, Attorney General of Michigan, Robert
A. Derengoski, Solicitor General, and 7. Carl Holbrook
and William D. Dexter, Assistant Attorneys General, for
appellee in both cases.

PeEr CuriaM.

The motion to dismiss is granted and the appeals are
dismissed for want of a substantial federal question.

*Together with No. 232, Evanston Y. M. C. A. Camp v. Michigan
Tax Commission, also on appeal from the same Court.




20 OCTOBER TERM, 1963.

Per Curiam. 375 U.S.

SCARNATO v. LAVALLEE, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 8, Mise. Decided October 14, 1963.

Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

Louis J. Lefkowitz, Attorney General of New York,
Paxton Blair, Solicitor General, and Winifred C. Stanley,
Assistant Attorney General, for respondent.

Per CuriaMm.

The motion for leave to proceed in forma pauperts and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the
United States Court of Appeals for the Second Circuit
for further consideration in light of Fay v. Noia, 372
U. S. 391.

MR. JusTicE STEWART is of the opinion that the petition
for a writ of certiorari should be denied.
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375 U.S. Per Curiam.

NEWSOME ». NORTH CAROLINA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF NORTH CAROLINA.

No. 11, Mise. Decided Qctober 14, 1963.

Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

Thomas Wade Bruton, Attorney General of North Car-
olina, and Ralph Moody, Assistant Attorney General, for
respondent.

PeEr CuriaM.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the
Supreme Court of North Carolina for further considera-
tion in light of Gideon v. Wainwright, 372 U. S. 335.

Mr. JusticE HaArLAN, for the reasons stated in his
dissenting opinion in Pickelsimer v. Wainwright, ante, p.
3, would have withheld disposition of this petition for
certiorari until the disposition, after argument, of that
case.




22 OCTOBER TERM, 1963.

Per Curiam. SASRURS:

SHOCKEY w». ILLINOIS.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF ILLINOIS.

No. 20, Misc. Decided October 14, 1963.

Certiorari granted ; judgment vacated; and case remanded.
Reported below: 25 Ill. 2d 528, 185 N. E. 2d 893.

John R. Smively for petitioner.

William G. Clark, Attorney General of Illinois, for
respondent.

Per CuriaM.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the
Supreme Court of Illinois for further consideration in light
of Douglas v. California, 372 U. S. 353.

Mg. Justice HARLAN, for the reasons stated in Daegele
v. Kansas, ante, p. 1, would have withheld disposition of
this petition for certiorari until the disposition, after
argument, of that case.




COOPER v. ALABAMA.

Per Curiam.

COOPER v. ALABAMA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF ALABAMA.

No. 32, Misc. Decided October 14, 1963.

Certiorari granted; judgment vacated; and ecase remanded.
Reported below: 274 Ala. 471, 149 So. 2d 834.

Petitioner pro se.

Richmond M. Flowers, Attorney General of Alabama,
and David W. Clark, Assistant Attorney General, for
respondent.

Per CuriaM.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the

Supreme Court of Alabama for further consideration in
light of Lane v. Brown, 372 U. S. 477.
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AUSBIE ». CALIFORNIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF CALIFORNIA.

No. 52, Misc. Decided October 14, 1963.

Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

Stanley Mosk, Attorney General of California, and
William E. James, Assistant Attorney General, for
respondent.

Prr CuRiAM.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the
Supreme Court of California for further consideration in
light of Douglas v. California, 372 U. S. 353.

MRg. JusTicE HARLAN, for the reasons stated in Daegele
v. Kansas, ante, p. 1, would have withheld disposition of
this petition for certiorari until the disposition, after
argument, of that case.
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NICHOLSON v». BOLES, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF APPEALS OF WEST VIRGINIA.

No. 68, Misc. Decided October 14, 1963.

Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

C. Donald Robertson, Attorney General of West Vir-
ginia, and George H. Muitchell and J. Patrick Bower,
Assistant Attorneys General, for respondent.

Per CuRrIiAM.

The motion for leave to proceed wn forma pauperis and
the petition for a writ of certiorari are granted. In light
of the confession of error by the Attorney General and
upon an examination of the record, the judgment is
vacated and the case is remanded to the Supreme Court
of Appeals of West Virginia for further consideration.,

MR. JusTICE STEWART is of the opinion the petition for
a writ of certiorari should be denied.

720-508 O-64—8
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HERRERA v. HEINZE, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF CALIFORNIA.

No. 82, Misc. Decided October 14, 1963.
Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

Stanley Mosk, Attorney General of California, Doris H.
Maier, Assistant Attorney General, and Edsel W. Haws,
Deputy Attorney General, for respondent.

PEr Curiam.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the Su-
preme Court of California for further consideration in

light of Douglas v. California, 372 U. S. 353.

MRg. Justice HARLAN, for the reasons stated in Daegele
v. Kansas, ante, p. 1, would have withheld disposition of
this petition for certiorari until the disposition, after
argument, of that case.
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TABB v. CALIFORNIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF CALIFORNIA.

No. 83, Misc. Decided October 14, 1963.

Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

Stanley Mosk, Attorney General of California, and
William E. James, Assistant Attorney General, for
respondent.

Per CuriaM.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the Su-
preme Court of California for further consideration in

light of Douglas v. California, 372 U. S. 353.

Mzg. Justice HARLAN, for the reasons stated in Daegele
v. Kansas, ante, p. 1, would have withheld disposition of
this petition for certiorari until the disposition, after
argument, of that case.
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BARNES ». NORTH CAROLINA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF NORTH CAROLINA.

No. 385, Misc. Decided October 14, 1963.
Certiorari granted; judgment vacated; and case remanded.

Samuel S. Mitcheil for petitioner.

Thomas Wade Bruton, Attorney General of North
Carolina, and James F. Bullock, Assistant Attorney Gen-
eral, for respondent.

Per Curiam.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the
Supreme Court of North Carolina for further considera-

tion in light of Gideon v. Wainwright, 372 U. S. 335.

MR. Justice HARLAN, for the reasons stated in his dis-
senting opinion in Pickelsimer v. Wainwright, ante, p. 3,
would have withheld disposition of this petition for
certiorari until the disposition, after argument, of that
case.
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PANICO v». UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 45. Decided October 21, 1963.

In the circumstances of this case, in which petitioner was convicted
in a summary proceeding of criminal contempt and shortly there-
after was committed to a state mental hospital, the fair adminis-
tration of criminal justice requires a plenary hearing under Federal
Rule of Criminal Procedure 42 (b) to determine the question of
his criminal responsibility for his conduct. Pp. 29-31.

308 F. 2d 125, certiorari granted; judgment vacated; and case
remanded.

Jerome Lewis for petitioner.

Solicitor General Cox, Assistant Attorney General
Miller, Beatrice Rosenberg and Kirby W. Patterson for
the United States.

Per Curiam.

The petition for a writ of certiorari is granted.

The petitioner was one of numerous defendants in a
lengthy criminal trial in the United States District Court
for the Southern District of New York. He was found
guilty, but his conviction was reversed on appeal. 319
F.2d 916. For his conduct during the trial the petitioner
was found guilty of eriminal contempt in a summary pro-
ceeding conducted by the trial judge under Rule 42 (a)
of the Federal Rules of Criminal Procedure after the trial
had ended.! This contempt conviction was affirmed on
appeal, one judge dissenting. 308 F. 2d 125.

1“Rule 42. Criminal Contempt.

“(a) Summary Dispositioni. A criminal contempt may be punished
summarily if the judge certifies that he saw or heard the conduct con-
stituting the contempt and that it was committed in the actual pres-
ence of the court. The order of contempt shall recite the facts and
shall be signed by the judge and entered of record.”
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If the petitioner was legally responsible for his conduct
during the trial, there can be no doubt that his conduct
was contumacious. It is contended, however, that at the
time of the conduect in question the petitioner was suffer-
ing from a mental illness which made him incapable of
forming the criminal intent requisite for a finding of guilt.
No separate hearing was had upon this issue in the
contempt proceeding, although during the course of the
previous criminal trial, the judge had heard conflicting
expert testimony upon the different question of the peti-
tioner’s mental capacity to stand trial. Shortly after the
contempt conviction, the petitioner was found by state-
appointed psychiatrists to be suffering from schizophrenia
and committed to a state mental hospital. Cf. Bush v.
Texas, 372 U. S. 586.

In the light of these circumstances, we hold that the
fair administration of federal criminal justice requires a
plenary hearing under Rule 42 (b) of the Federal Rules
of Criminal Procedure to determine the question of the
petitioner’s criminal responsibility for his conduct.> Ac-

2 “Rule 42. Criminal Contempt.

“(b) Disposition Upon Notice and Hearing. A criminal contempt
except as provided in subdivision (a) of this rule shall be prosecuted
on notice. The notice shall state the time and place of hearing, allow-
ing a reasonable time for the preparation of the defense, and shall
state the essential facts constituting the criminal contempt charged
and describe it as such. The notice shall be given orally by the judge
in open court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the court
for that purpose, by an order to show cause or an order of arrest.
The defendant is entitled to a trial by jury in any case in which an
act of Congress so provides. He is entitled to admission to bail as
provided in these rules. If the contempt charged involves disrespect
to or criticism of a judge, that judge is disqualified from presiding
at the trial or hearing except with the defendant’s consent. Upon a
verdiet or finding of guilt the court shall enter an order fixing the
punishment.”
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cordingly, the judgment of the Court of Appeals is
vacated, and the case is remanded to the District Court.

It s so ordered.

Mg. Justice CrLark and Mg. JusticE HarLAN would
affirm the judgment below substantially for the reasons
given by Judge Smith in his opinion for the Court of
Appeals. Unated States v. Panico, 308 F. 2d 125.
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EVOLA v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 194. Decided October 21, 1963.*

Certiorari granted; judgments vacated; and eases remanded.
Reported below: 315 F. 2d 186.

Maurice Edelbaum for petitioner in No. 194. Herbert
S. Stegal for petitioner in No. 195. Edward Bennett Wil-
liams and Wilfred L. Davis for petitioner in No. 196.
Whalfred L. Davis for petitioner in No. 197.  Allen S. Stim
for petitioners in No. 149, Misc. Robert S. Carlson for
petitioner in No. 224, Misc. Petitioners pro se in Misc.
Nos. 79, 80 and 115.

Solicitor General Cox, Assistant Attorney General
Miller, Beatrice Rosenberg and Richard W. Schmude for
the United States.

Per Curiam.

The petitions for writs of certiorari in Nos. 194, 195,
196 and 197, and the motions for leave to proceed in
forma pauperis, as well as the petitions for certiorari in
No. 79, Misc., No. 80, Mise., No. 115, Mise., No. 149, Misc.,
and No. 224, Misec., are granted.

The judgment of the Court of Appeals for the Second
Circuit is vacated and the cases are remanded to that

*Together with No. 195, Santora v. United States; No. 196, Gen-
ovese v. Unmited States; No. 197, Gigante v. United States; No. 79,
Misc., DiPalermo v. United States; No. 80, Misc., DiPalermo v.
Umited States; No. 115, Misc., Mazzie v. United States; No. 149,
Mise., Polizzano et al. v. United States, and No. 224, Misc., Barcellona
v. United States, also on petitions for writs of certiorari to the same
Court.
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court for reconsideration in light of Campbell v. United
States, 373 U. S. 487, and for such further consideration

as may be appropriate.

MRgr. Jusrtick CLARK, with whom MR. JusTicE HARLAN
and MRr. Justice WHITE join, eoncurring in part and
dissenting in part.

I realize, of course, that in remanding these cases the
Court neither decides that Campbell governs nor implies
how the Court of Appeals should decide them. Neverthe-
less, I would grant the petitions for certiorari and set these
cases for argument, since it is my feeling that it is futile
to remand “for reconsideration in light of Campbell v.
United States, 373 U. S. 487.”

Although these cases were decided prior to Campbell,
the Court of Appeals’ disposition has support in the
record and is worthy of argument.* All the evidence
before the District Court was documentary and the Court

of Appeals was therefore correct in making factual deter-
minations on the basis of such evidence.

*I deem plenary consideration here preferable to this remand
because the delineation of the limits of the Jencks Act has been pecu-
liarly the province of this Court. The remand will merely delay a
final decision which could be made on the record now before the
Court and the identical record will no doubt return here no matter
what determination is made by the Court of Appeals.

While the Government accepts the District Court’s finding that
the Shaw notes should have been produced under 18 U. 8. C. § 3500,
this does not relieve the courts of the obligation to examine inde-
pendently the error confessed. Gibson v. United States, 329 U. S.
338, and Young v. United States, 315 U. S. 257.
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TIPTON v». SOCONY MOBIL OIL CO., INC.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 200. Decided October 21, 1963.

In this action by petitioner against respondent, his employer, under
the Jones Act to recover damages for personal injuries, the prin-
cipal issue was whether, in view of the nature of the work performed
at the time of injury, petitioner was a seaman or member of the
crew of a vessel, within the coverage of the Jones Act, or an offshore
drilling employee. At the trial before a jury, the District Court,
over petitioner’s objection, admitted evidence that petitioner had
accepted compensation benefits under the Longshoremen’s and
Harbor Workers’ Compensation Act, as applied through the Outer
Continental Shelf Lands Act, which is explicitly inapplicable to a
“member of a crew of any vessel.” In response to an interrogatory,
the jury found that petitioner was not a seaman or a member of
a crew of a vessel, within the meaning of the Jones Aect; and judg-
ment was entered upon the verdict for respondent. Held: The
District Court’s error in admitting evidence of other compensation
benefits cannot, on the record in this case, be deemed harmless.
Pp. 34-37.

315 F. 2d 660, certiorari granted; judgment vacated; and case
remanded.

Clyde W. Woody for petitioner.

George B. Matthews for respondent.

Per CuriaM.

Petitioner brought this action in the District Court for
the Southern District of Texas against his employer under
the Jones Act. 46 U. S. C. § 688. The principal issue
was whether, in view of the nature of the work performed
at the time of injury, the petitioner was a seaman, hence
within the coverage of the Jones Act, or an offshore
drilling employee. At the trial before a jury, the District
Court admitted evidence, over the objection of petitioner’s
counsel, that petitioner had accepted compensation bene-
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fits under the Longshoremen’s and Harbor Workers’ Com-
pensation Act, 33 U. S. C. § 901 et seq., as applied through
the Outer Continental Shelf Lands Act, 43 U. S. C. § 1331
et seq. The latter Act, although extending longshoremen’s
compensation to a new group, is explicitly inapplicable to
a “member of a crew of any vessel.”” 43 U. S. C. § 1333
(e)(1). In response to a special interrogatory the jury
found that the petitioner was not a seaman or member of
a crew of a vessel within the meaning of the Jones Act.
Judgment was then entered upon the verdict for the re-
spondent. The Court of Appeals for the Fifth Circuit
unanimously held it error to have admitted the evidence
of other compensation benefits but, with one judge dis-
senting, found the error harmless." We grant the petition
for a writ of certiorari and vacate the judgment.

We do not agree that on the record in this case the
error may be regarded as harmless.? There can be no
doubt that the evidence of other benefits was pressed
upon the jury. Throughout the trial respondent’s counsel
emphasized that the petitioner “has a remedy under a
federal compensation act, and in fact received benefits in
the form of weekly payments under that act . ...’
The only argued relevance of this evidence was that it
indicated what the petitioner had thought to be his
legal status. The judge did not, however, frame a cau-
tlonary instruction or otherwise charge the jury that
the evidence of other compensation might be considered
only insofar as it revealed what the petitioner and others
thought his status to be—whether seaman or drilling

1315 F. 2d 660, 662 (Brown, J., dissenting).

 The majority of the Court of Appeals explained its conclusion as
follows:
“[I]n view of the fact that the jury, having decided the question of
status adversely to appellant, never reached the issue of damages, we
believe that the error did not prejudice appellant and was harmless.”
315 F. 2d 660, at 662.
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employee—and was not dispositive of the ultimate fact of
whether he was a seaman. To the contrary, the judge’s
charge, containing an elaborate discussion of the Long-
shoremen’s and Harbor Workers’ Compensation Act and
a restatement of the disputed evidence, only heightened
the likelihood of prejudice.

A subsequent exchange between judge and jury did not,
in our opinion, negate the cumulative impact of the evi-
dence and the instructions. The jury, while deliberating,
sent the following note to the judge:

“If we find Mr. Tipton is not a seaman or a mem-
ber of the crew of drilling barge No. 1, does he have
recourse for compensation under the Outer Conti-
nental Shelf or other act?”

The judge immediately replied:
“This is not a matter for the jury’s consideration.

You should consider only the questions submitted
and the evidence thereon.”

The petitioner contends, correctly we think, that this reply
was insufficient to overcome the impact of the evidence
of other compensation as submitted to the jury.® Al-
though the judge’s reply excluded from the jury’s con-
sideration the availability of alternative benefits in a
future action, it did not preclude or restrict consideration
of the evidence presented concerning prior receipt of com-
pensation payments. The direction to consider “the
questions submitted” was not illuminating and the further
reference to “the evidence thereon” necessarily encom-
passed the admitted evidence of payments received and
retained by petitioner.

3 Not until after the verdict and after the discharge of the jury did
counsel learn of the jury’s inquiry and the judge’s reply. Petitioner’s
counsel, when informed, immediately took exception to the procedure
and the reply. However, for present purposes we need not question
the permissibility of the procedures involved.
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We disagree with the suggestion of the Court of
Appeals that the prejudicial effect of the evidence of other
compensation would be restricted to the issue of damages
and would not affect the determination of liability.* That
suggestion ignores that the evidence was presumably
considered without qualification as bearing on a basie fact
essential to liability. Indeed, the jury’s inquiry to the
judge seems to indicate that, under the case as submitted,
the jury was led to place undue emphasis on the avail-
ability of compensation benefits in determining the ulti-
mate question of whether the petitioner was a seaman
within the Jones Act. On such a record the disputed evi-
dence cannot, properly be deemed harmless. 28 U. S. C.
§2111; Fed. Rules Civ. Proc., 61. Cf. Kotteakos v. United
States, 328 U. S. 750.

The judgment of the Court of Appeals for the Fifth
Circuit is vacated and the case remanded to the District
Court for the Southern District of Texas for proceedings

in accordance with this opinion.

It is so ordered.

MR. JusticE HarLAN, dissenting.

I am of the opinion that the petition for certiorari
should have been denied in this case, which raises only a
question of the admissibility of certain evidence and a
ruling of the Court of Appeals that the admission of the
evidence, which it thought erroneous, was harmless. See
my opinion in Ferguson v. Moore-McCormack Lines,
Inc., 352 U. 8. 521, 559, and the dissenting opinion of
Mr. Justice Frankfurter in the same case, id., at 524.

Since the petition has been granted, I am constrained
to say that I am doubtful of the ruling below that evi-
dence probative of the petitioner’s belief as to his status
as a seaman or drilling employee was irrelevant to the
issue of what his status actually was. His belief to be

* See note 2, supra.
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sure did not amount to a demonstration of the fact; but it
seems to me sufficiently relevant to be not clearly inad-
missible on the issue of his status, to show which was the
purpose for which the evidence was offered. In any
event, I find no solid reason for disturbing the view of the
Court of Appeals that the admission of this evidence
in the circumstances of this case did not prejudice the
petitioner and was, therefore, harmless error.

Accordingly, while I believe the case is not ‘“cert-
worthy,” I would affirm the judgment below.
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SHENANDOAH VALLEY BROADCASTING, INC,
ET AL. v. AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 323. Decided October 21, 1963.

In a suit by the United States under the Sherman Act, the District
Court entered a decree requiring respondent, inter alia, to “grant
to any user making written application therefor a nonexclusive
license to perform all of the compositions” in respondent’s repertory
subject to a reasonable license fee. On request of petitioners for a
license, respondent refused to fix a fee. Pursuant to the decree,
petitioners applied to the District Court for an order fixing a rea-
sonable fee. The District Court found that the decree did not
require respondent to issue the type of license petitioners had
requested, and it dismissed the application. Petitioners appealed
to the Court of Appeals and also appealed directly to this Court
under §2 of the Expediting Act, 15 U. S. C. §29. This Court
dismissed the direct appeal to it “for want of jurisdiction.” 371
U. S. 540. Thereafter, the Court of Appeals dismissed the appeal
to it, on the ground that all such appeals are “routed” to this Court
by the Expediting Act. Held: An appeal from an ancillary order
of this type is not within the Expediting Act, and an appeal does
lie to the Court of Appeals under 28 U. S. C. § 1291. Pp. 39-41.

317 F. 2d 90, certiorari granted; reversed and cause remanded.

Ralstone R. Irvine and Walter R. Mansfield for peti-
tioners.

Arthur H. Dean, William Piel, Jr., Herman Finkelstein
and Lloyd N. Cutler for respondent.

Per Curiam.

In 1950 the Distriet Court for the Southern District of
New York entered an amended consent decree in a gov-
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ernment Sherman Act suit requiring ASCAP inter alia to
“grant to any user making written application therefor a
non-exclusive license to perform all of the compositions in
the ASCAP repertory” subject to a reasonable license fee.
On request of petitioners for a license ASCAP refused to
fix a fee and, as provided by the amended consent decree,
this application was filed for an order to fix a reasonable
fee. The District Court found that the consent decree
did not require ASCAP to issue the type of license peti-
tioners requested and, therefore, dismissed the applica-
tion. 208 F. Supp. 896. The petitioners took an appeal
to the Court of Appeals and also perfected a direct one
to this Court under § 2 of the Expediting Act. 15 U.S. C.
§29. We dismissed the appeal filed here for want of
jurisdiction, 371 U. S. 540 (1963). Thereafter, the Court
of Appeals dismissed the appeal perfected there, 317 F. 2d
90, on the ground that all appeals are “routed” to this
Court by the Expediting Act and this petition brings that
question here once again.

The dismissal that we heretofore entered was based on
our unexpressed view that the appeal from an ancillary
order of this type was not within the Expediting Act.
Direct appeals to this Court are authorized by that Act
only from final judgments where the United States is a
complainant. The purpose of the Act is to expedite liti-
gation of “great and general importance” where the Gov-
ernment is the aggrieved party. See 36 Cong. Rec. 1679
(1903). The controversy which is disposed of by the
Distriet Court’s order is entirely between private parties
and is outside the mainstream of the litigation in which
the Government is directly concerned. Compare Ter-
minal R. R. Assn. v. United States, 266 U. S. 17; Alumi-
num Co. of America v. United States, 302 U. S. 230. In
these circumstances, and the order being final rather than
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interlocutory, we believe that the appeal does lie under 28
U. S. C. § 1291. The petition is therefore granted and
the judgment is reversed and the cause remanded to the
Court of Appeals for consideration on its merits.

It is so ordered.

Mg. JusTicE BLACK acquiesces in the Court’s judgment
because of the holding in the prior appeal.

720-508 O-64-9
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DUNLAP Er aL. v. OHIO.
APPEAL FROM THE SUPREME COURT OF OHIO.

No. 288. Decided October 21, 1963.

Appeal dismissed and certiorari denied.

Melvin Schaengold for appellants.
Wailliam S. Mathews and Calvin W. Prem for appellee.

Per Curiam.

The motion to dismiss is granted and the appeal is
dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for a writ of
certiorari, certiorari is denied.

STOVER ET vik v. NEW YORK.
APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 313. Decided October 21, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 12 N. Y. 2d 462, 191 N. E. 2d 272.

Morris L. Ernst for appellants.

Anthony T. Antinozzi for appellee.

Prr CuURIAM.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.
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HUMBLE OIL & REFINING CO. et aL. v. MALE,
COMMISSIONER, DEPARTMENT OF LABOR
& INDUSTRY, NEW JERSEY.

APPEAL FROM THE SUPREME COURT OF NEW JERSEY.
No. 326. Decided October 21, 1963.

Appeal dismissed for want of a substantial federal question.

T. Girard Wharton and John W. Fritz for appellants.

Arthur J. Sills, Attorney General of New Jersey, and
Theodore I. Botter, First Assistant Attorney General, for
appellee.

Per CuriaM.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

DAVIS Et L. v. CITY OF BOWLING GREEN,
KENTUCKY, Er AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF KENTUCKY.

No. 331. Decided October 21, 1963.

Judgment affirmed.

Albert O. Scafuro for appellants.

Squire R. Ogden for appellees.

PEr Curiam.

The motion to affirm is granted and the judgment is
affirmed.
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FIELDS £t AL. v. SOUTH CAROLINA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF SOUTH CAROLINA.

No. 335. Decided October 21, 1963.

Certiorari granted and judgment reversed.

Jack Greenberg, Constance Baker Motley, Matthew J.
Perry and Lincoln C. Jenkins, Jr. for petitioners.

Daniel R. McLeod, Attorney General of South Caro-
lina, Everett N. Brandon, Assistant Attorney General, and
Julian S. Wolfe for respondent.

Per CuURIAM.

The petition for a writ of certiorari is granted. The
judgment is reversed. Edwards v. South Carolina, 372
U. S. 229.

CADE v. LOUISTIANA.
APPEAL FROM THE SUPREME COURT OF LOUISIANA.
No. 340. Decided October 21, 1963.
Appeal dismissed and certiorari denied.

James Sharp, Jr. for appellant.

Per Curiam.

The appeal is dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition
for writ of certiorari, certiorari is denied.

MR. Justice Brack is of the opinion that probable
jurisdiction should be noted.
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HESS eT AL. v. KRIZ ET AL.
APPEAL FROM THE SUPREME COURT OF OKLAHOMA.
No. 318, Misc. Decided October 21, 1963.
Appeal dismissed and certiorari denied.
Reported below: 379 P. 2d 851.

Appellants pro se.
Tom W. Garrett for appellees.

Per Curiam.

The motion to dismiss is granted and the appeal is
dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of
certiorari, certiorari is denied.

LUOMALA v. SHORE, CHIEF EXECUTIVE OF
UNITED STATES BOARD OF PAROLE.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT.

No. 426, Misc. Decided October 21, 1963.

Appeal dismissed and certiorari denied.

Appellant pro se.

Solicitor General Cox for appellee.

Per Curiam.

The appeal is dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition
for writ of certiorari, certiorari is denied.
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JACOBS v. ARIZONA.
APPEAL FROM THE SUPREME COURT OF ARIZONA.

No. 420, Mise. Decided October 21, 1963.

Appeal dismissed and certiorari denied.
Reported below: 93 Ariz. 336, 380 P. 2d 998.

Per Curiam.

The appeal is dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition
for writ of certiorari, certiorari is denied.

CHODOROV ». NEW YORK.
APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 477, Misc. Decided October 21, 1963.

Appeal dismissed and certiorari denied.
Reported below: 12 N. Y. 2d 176, 188 N. E. 2d 124.

Arnold Schildhaus for appellant,.

Leo A. Larkin, Seymour B. Quel and John A. Murray
for appellee.

Per CuriaM.

The motion to dismiss is granted and the appeal is
dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of
certiorari, certiorari is denied.
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SIMMONS ». OSWALD, CHAIRMAN, ET AL.
APPEAL FROM THE COURT OF APPEALS OF NEW YORK.
No. 500, Mise. Decided October 21, 1963.
Appeal dismissed for want of a substantial federal question

Appellant pro se.

Louis J. Lefkowitz, Attorney General of New York,
Pazton Blair, Solicitor General, and Winifred C. Stanley,
Assistant Attorney General, for appellees.

Per CuriaMm.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

THOMPSON ». MISSOURI.
APPEAL FROM THE SUPREME COURT OF MISSOURI.
No. 551, Mise. Decided October 21, 1963.

Appeal dismissed and certiorari denied.
Reported below: 363 S. W. 2d 711.

Eugene H. Buder for appellant.

Per CuRiaM.

The appeal is dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition
for a writ of certiorari, certiorari is denied.
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Per Curiam. 015 Wafsh,

ARISTEGUIETA, CONSUL GENERAL OF THE
REPUBLIC OF VENEZUELA, v. FIRST
NATIONAL BANK OF NEW
YORK ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT.

No. 1. Decided October 21, 1963.

Judgment vacated and case remanded to District Court with instruc-
tions to dismiss the cause as moot.

Reported below: 274 F. 2d 206.

Howard C. Westwood for petitioner.

John A. Wilson, Alexis C. Coudert and Melber Cham-
bers for respondents.

Per CuRIAM.

The motion to vacate the judgment is granted. The
judgment is vacated and the case is remanded to the
United States District Court for the Southern District of
Florida with instructions to dismiss the cause as moot.

Mg. Justice WHITE took no part in the consideration
or decision of this case.
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ARISTEGUIETA, CONSUL GENERAL OF THE
REPUBLIC OF VENEZUELA, v. FIRST
NATIONAL BANK OF NEW
YORK ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT.

No. 2. Decided October 21, 1963.

Judgment vacated and case remanded to District Court with instrue-
tions to dismiss the cause as moot.

Reported below: 287 F. 2d 219.

Howard C. Westwood for petitioner.

John A. Wilson, Alexis C. Coudert and Melber Cham-
bers for respondents.

PeEr Curiam.

The motion to vacate the judgment is granted. The
judgment is vacated and the case is remanded to the
United States District Court for the Southern Distriet of
New York with instructions to dismiss the cause as mcot.

MRg. Justice WHITE took no part in the consideration
or decision of this case.
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CREWS v. WAINWRIGHT, CORRECTIONS
DIRECTOR.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF FLORIDA.

No. 59, Mise. Decided October 21, 1963.
Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

Richard W. Ervin, Attorney General of Florida, and
James G. Mahorner, Assistant Attorney General, for
respondent.

Per CuriAM.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the

Supreme Court of Florida for further consideration in
light of Gideon v. Wainwright, 372 U. S. 335.

MRg. Justice Dovaras and MR. Justice CLARK dissent
for the reason that the judgment rests on an adequate
state ground.
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BANKS v. WAINWRIGHT, CORRECTIONS
DIRECTOR.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF FLORIDA.

No. 76, Misc. Decided October 21, 1963.

Certiorari granted; judgment vacated; and case remanded.

Petitioner pro se.

Richard W. Ervin, Attorney General of Florida, and
A. G. 8Spicola, Jr., Assistant Attorney General for
respondent.

Per CuRIAM.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is vacated and the case is remanded to the
Supreme Court of Florida for further consideration in
light of Gideon v. Wainwright, 372 U. S. 335.

MRg. Jusrtice Doucras and MR. Justice CLARK dissent
for the reason that the judgment rests on an adequate
state ground.
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BARTONE v». UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 337. Decided October 28, 1963.

After a hearing in open court and in the presence of petitioner and
his counsel, a Federal District Judge orally revoked petitioner’s
probation and sentenced him to imprisonment for one year. Later
on the same day, in petitioner’s absence, a written judgment was
entered committing petitioner to imprisonment for one year and
one day. Although the propriety of this enlargement of the sen-
tence was presented on appeal, along with other questions, the
Court of Appeals affirmed without mentioning this point. Held:
Certiorari is granted and the judgment denying correction of the
sentence is reversed, since the error in enlarging the sentence in
the absence of petitioner was plain in light of the requirements
of Federal Rule of Criminal Procedure 43. Pp. 52-54.

317 F. 2d 608, certiorari granted; reversed.

O. B. Cline, Jr. and Nicholas J. Capuano for petitioner.
Solicitor General Cox for the United States.

Per CuriaM.

Although there were other questions before the Court
of Appeals, the sole question presented by this petition
is stated as follows:

“May a United States District Judge orally revoke
the probation of a Defendant in open court and in
the presence of the Defendant and his counsel and
impose a sentence of confinement for a specific period
of time and thereafter enter a formal written judg-
ment and commitment in which a larger and longer
sentence of confinement is imposed and set forth?”

It appears that on September 14, 1962, petitioner and
his counsel appeared in the District Court, at which time
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a sentence of confinement of one year was imposed. Sub-
sequently, and in petitioner’s absence, the court enlarged
the penalty by one day.

The propriety of this enlargement of the sentence, along
with other questions, was presented on the appeal to the
Court of Appeals, which made no mention of it in its
opinion. 317 F. 2d 608. The Court of Appeals did, how-
ever, deny a motion of the United States to remand the
cause for the purpose of correcting the sentence—relief to
which the United States concedes petitioner is entitled.?
See Rakes v. United States, 309 F. 2d 686. The only
question is whether the error will be corrected here and
now or whether petitioner will be remitted to his remedy
under Rule 35 of the Federal Rules of Criminal Procedure;
and whether petitioner will be advantaged by one pro-
cedure or another is not our concern.

This error, in enlarging the sentence in the absence of
petitioner, was so plain in light of the requirements of
Rule 432 that it should have been dealt with by the
Court of Appeals, even though it had not been alleged as
error.

1 Rule 43 of the Federal Rules of Criminal Procedure provides:

“The defendant shall be present at the arraignment, at every stage
of the trial including the impaneling of the jury and the return of the
verdict, and at the imposition of sentence, except as otherwise pro-
vided by these rules. In prosecutions for offenses not punishable by
death, the defendant’s voluntary absence after the trial has been com-
menced in his presence shall not prevent continuing the trial to and
including the return of the verdict. A corporation may appear by
counsel for all purposes. In prosecutions for offenses punishable by
fine or by imprisonment for not more than one year or both, the
court, with the written consent of the defendant, may permit arraign-
ment, plea, trial and imposition of sentence in the defendant’s ab-
sence. The defendant’s presence is not required at a reduction of
sentence under Rule 35.”

2 Supra, note 1.




OCTOBER TERM, 1963.
CLARK, J., dissenting. 375 U.S.

As seen from our Miscellaneous Docket for 1962, the
use of collateral proceedings for relief from federal judg-
ments of conviction is considerable:

OctoBer TERM, 1962.—MIiSCELLANEOUS DOCKET.

TOTALS.
Federal prisoners:
Direct attack
28 U. S. C. §2255
Habeas corpus through federal courts
Original habeas corpus (in this Court)
Rule 35, Fed. Rules Crim. Proc

Where state procedural snarls or obstacles preclude an
effective state remedy against unconstitutional convie-
tions, federal courts have no other choice but to grant
relief in the collateral proceeding. See Fay v. Noia, 372
U. S. 391. But the situation is different in federal pro-
ceedings, over which both the Courts of Appeals and this
Court (McNabb v. United States, 318 U. S. 332) have
broad powers of supervision. It is more appropriate,
whenever possible, to correct errors reachable by the
appeal rather than remit the parties to a new collateral
proceeding.

We grant certiorari and reverse the judgment denying
correction of the sentence.

MR. Justick CrARK, with whom MR. JusTicE HARLAN
and MR. JUSTICE STEWART join, dissenting.

Petitioner was convicted of attempting to export muni-
tions of war from the United States to a foreign state
without a license in violation of § 414 of the Mutual Secu-
rity Act of 1954, 68 Stat. 848, as amended, 22 U. S. C.
§ 1934. This statute provides a maximum penalty of two
years’ imprisonment and $25,000 fine. Imposition of sen-
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tence of confinement was withheld and petitioner was
placed on probation for three years and fined $10,000
(later reduced to $7,500). Thereafter, the Probation
Officer petitioned the District Court to issue a warrant
and revoke petitioner’s probation, alleging that petitioner
had violated probation by participating in a contract to
sell arms to the Republic of Honduras. After hearing,
the court revoked the probation and orally sentenced peti-
tioner to one year imprisonment. Bail was denied by the
District Court but granted by the Court of Appeals pend-
ing petitioner’s appeal. Before submission on the merits,
the Government called the Court of Appeals’ attention to
the fact that the sentence was recorded as one year and
one day rather than one year only and moved that the
case be remanded to correct the sentence. The court
denied the motion and thereafter affirmed the case on the
merits. Petitioner sought rehearing, suggesting that the
Court of Appeals “failed to consider” the sentencing error,
which petitioner had not argued “fully.” The petition
was denied and the case came here on this issue alone.
The Court summarily reverses and directs that the
sentence be corrected. I believe that this is error. The
petitioner never presented this question to the District
Court and that court has not passed upon it. Under
Rule 35 of the Federal Rules of Criminal Procedure,
an application to correct an illegal sentence may be
made to the District Court at any time. In addition,
Rule 36, as to clerical errors (which apparently this is),
likewise places power in the District Court to make cor-
rection. This Court, however, by its action today makes
this an appealable error even though it has never been
called to the attention of the trial court. The Court has
thereby created an additional remedy for obtaining relief
from a sentencing error, despite the existence of the ade-
quate relief already provided in Rule 35 or Rule 36 of the
Federal Rules of Criminal Procedure. Heretofore, claims
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of this nature have been prosecuted in the District Court
by motion under Rule 35. The Court’s new method of
relief not only prevents the District Court from correcting
its own error but also delays the final disposition of the
case and creates confusion in the administration of justice.
I would require petitioner, as the Rules provide, to apply
to the Distriet Court.

Moreover, petitioner may not understand the practical
effect of the error on his term of prison sentence. Under
18 U. S. C. § 4161, petitioner is allowed six days per month
deduction for good behavior if his sentence is a year and a
day. Sentence of a year or less permits only five days per
month deduction from the term of sentence. In practical
effect, under this Court’s order, petitioner may have to
serve 11 days’ additional time. The Court should require
petitioner to proceed in the regular way by Rule 35 rather
than force him to serve a longer sentence, especially since
his petition may result from lack of familiarity with “good
behavior” regulations. For these reasons I dissent.
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SOUTH COAST FISHERIES, INC,, ET AL. 0.
DEPARTMENT OF FISH AND GAME.

APPEAL FROM THE DISTRICT COURT OF APPEAL OF CALI-
FORNIA, SECOND APPELLATE DISTRICT.

No. 372. Decided October 28, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 213 Cal. App. 2d 325, 28 Cal. Rptr. 537.

John J. Real for appellants.

Stanley Mosk, Attorney General of California, Dan
Kaufmann, Assistant Attorney General, and Neal J.
Gobar, Deputy Attorney General, for appellee.

Per Curiam.
The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

ORKIN EXTERMINATING CO., INC,, v. GULF
COAST RICE MILLS.

APPEAL FROM THE COURT OF CIVIL APPEALS OF TEXAS,
FIRST SUPREME JUDICIAL DISTRICT.

No. 424. Decided October 28, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 362 S. W. 2d 159.

John D. Richardson for appellant.
Lamar Carnes for appellee.

PEr Curiam.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

720-508 O-64—10
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Per Curiam. 375 U. S.

CANTON CO. OF BALTIMORE ». COMPTROLLER
OF THE TREASURY, RETAIL SALES TAX
DIVISION, MARYLAND.

APPEAL FROM THE COURT OF APPEALS OF MARYLAND.

No. 365. Decided October 28, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 231 Md. 294, 190 A. 2d 92.

Francis D. Murnaghan, Jr. for appellant.

Thomas B. Finan, Attorney General of Maryland,
Robert C. Murphy, Deputy Attorney General, and
Franklin Goldstein, Assistant Attorney General, for
appellee.

Per Curiam.
The motion to dismiss is granted and the appeal is

dismissed for want of a substantial federal question.




UNITED STATES v. ZACKS. 59

Opinion of the Court.

UNITED STATES v. ZACKS ET UX.
CERTIORARI TO THE UNITED STATES COURT OF CLAIMS.
No. 44. Argued October 21, 1963.—Decided November 12, 1963.

In 1952, a taxpayer received royalties on patents all substantial rights
under which she had transferred to a manufacturer by way of an
exclusive license. She and her husband reported such royalties as
ordinary income in their joint return for 1952. This return was
filed in 1953; the last payment of taxes thereunder was made in
1953; and a claim for refund was barred in 1956 by § 322 (b) (1)
of the Internal Revenue Code of 1939. By the Act of June 29,
1956, Congress amended the Internal Revenue Code of 1939 so as
to add § 117 (q), providing that amounts received in such circum-
stances should be taxed as capital gains, rather than as ordinary
income, and it made the amendment applicable to tax years begin-
ning after May 31, 1950. In reliance on this amendment, the tax-
payers filed in 1958 a claim for a pro tanto refund of their 1952
income taxes. Held: Their claim was barred by the statute of
limitations generally applicable to tax refund claims. Pp. 59-70.

150 Ct. Cl. 814, 280 F. 2d 829, reversed.

J. Mitchell Reese, Jr. argued the cause for the United
States. With him on the briefs were Solicitor General
Cozx, Assistant Attorney General Oberdorfer, I. Henry
Kutz and Mildred L. Seidman.

Scott P. Crampton argued the cause for respondents.
With him on the brief were Stanley Worth and Robert F.
Conrad.

Briefs of amict curiae were filed by Robert H. Reiter
and Otto L. Walter for Anton Lorenz et al., and by Grant
W. Wiprud and Robert T. Molloy for the New York,
Chicago & St. Louis Railroad Company.

Mr. Justice HarLaN delivered the opinion of the
Court,.

The question in this case is whether § 117 (q) of the
Internal Revenue Code of 1939, a 1956 amendment to
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the Code which effected retroactive changes in the tax
treatment of transfers of patent rights, gives rise to a
claim for refund barred by the statute of limitations
generally applicable to tax refund claims.

In 1952, Mrs. Zacks received royalties of about $37,000
on patents all substantial rights under which she had
transferred by way of an exclusive license to a manufactur-
ing corporation. In accordance with the then prevailing
rulings of the Commissioner, the royalties were reported
as ordinary income in the 1952 joint federal income tax
return filed by Mrs. Zacks and her husband in 1953. The
last payment of the taxes due was made in 1953. Under
the statute of limitations governing a claim for refund of
such taxes, the claim was barred in 1956. § 322 (b)(1),
Internal Revenue Code of 1939, 26 U. S. C. (1952 ed.)
§ 322 (b)(1), 53 Stat. 91.* By Act of June 29, 1956, 70
Stat. 404, Congress amended the provisions of the 1939
Code governing the taxability of amounts received in
consideration for the transfer of patent rights. The
amendment, made applicable to tax years beginning after
May 31, 1950, provided that in the circumstances present
here such amounts should be taxed as capital gains rather
than as ordinary income.

In reliance on this amendment, the taxpayers, on June
23, 1958, filed a claim for a pro tanto refund of their 1952

1Section 322 (b) (1) provides:

“Unless a claim for credit or refund is filed by the taxpayer within
three years from the time the return was filed by the taxpayer or
within two years from the time the tax was paid, no credit or refund
shall be allowed or made after the expiration of whichever of such
periods expires the later. If no return is filed by the taxpayer, then
no credit or refund shall be allowed or made after two years from the
time the tax was paid, unless before the expiration of such period a
claim therefor is filed by the taxpayer.”

Similar provisions are contained in § 6511 (a), (b) of the Internal
Revenue Code of 1954, 26 U. S. C. § 6511 (a), (b), 68A Stat. 808.
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income taxes. No action having been taken on the claim,
they then commenced a refund suit in the Court of Claims.
The United States asserted as a defense that the suit was
barred by limitations under § 7422 (a) of the Internal
Revenue Code of 1954, 26 U. S. C. § 7422 (a), 68A Stat.
876.2 The Court of Claims granted the taxpayers’ mo-
tion to strike this defense, 150 Ct. Cl. 814, 280 F. 2d 829,
and, other issues in the case being settled by stipulation,
entered judgment for the taxpayers.

Because of the recurring importance of the problem in
the administration of the tax laws and a conflict between
the decision below and those of some of the Courts of
Appeals® we granted certiorari. 371 U.S. 961. For rea-
sons given hereafter, we hold that the taxpayers’ claim
was barred by limitations and, accordingly, reverse the
judgment below.

Section 117 (q) here in question provides in pertinent
part:

“(q) TrRANSFER OF PATENT R1GHTS.—

“(1) GENERAL RuLE.—A transfer (other than by
gift, inheritance, or devise) of property consisting of
all substantial rights to a patent, or an undivided
interest therein which includes a part of all such

2 Section 7422 (a) provides:

“No suit or proceeding shall be maintained in any court for the
recovery of any internal revenue tax alleged to have been erroneously
or illegally assessed or collected, or of any penalty claimed to have
been collected without authority, or of any sum alleged to have been
excessive or in any manner wrongfully collected, until a claim for
refund or credit has been duly filed with the Secretary or his delegate,
according to the provisions of law in that regard, and the regulations
of the Secretary or his delegate established in pursuance thereof.”

8 Compare United States v. Dempster, 265 F. 2d 666 (C. A. 6th
Cir.), and Tobin v. United States, 264 F. 2d 845 (C. A. 5th Cir.),
with the decision in this case and Hollander v. United States, 248
F. 2d 247 (C. A. 2d Cir.), involving a similar problem.
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rights, by any holder shall be considered the sale or
exchange of a capital asset held for more than 6
months, regardless of whether or not payments in
consideration of such transfer are—

“(A) payable periodically over a period generally
coterminous with the transferee’s use of the patent,
or

“(B) contingent on the productivity, use, or dis-
position of the property transferred.

“(4) AppricaBiLiTY.—This subsection shall apply
with respect to any amount received, or payment
made, pursuant to a transfer deseribed in paragraph
(1) in any taxable year beginning after May 31, 1950,
regardless of the taxable year in which such transfer
occurred.”

Since our sole concern is the intent of Congress in add-
ing this section-to the Code, it is necessary to look to the

administrative and legislative background of the enact-
ment. In 1946, the Commissioner of Internal Revenue
announced his acquiescence in Edward C. Myers, 6 T. C.
258, in which the Tax Court held, as to a so-called
“amateur” inventor,* that the transfer by exclusive license
of all substantial rights under a patent was a sale or
exchange of a capital asset, notwithstanding that the
consideration for the license was royalties based on a
percentage of the selling price of articles sold under the
patent, and paid annually. 1946-1 Cum. Bull. 3. On
March 20, 1950, the Commissioner reversed his position
and announced the withdrawal of his acquiescence in
Myers, stating that royalties measured or paid as in that
case would be taxed as ordinary income. Mim. 6490,

* One not engaged in holding patent rights “ ‘primarily for sale to
customers in the ordinary course of his trade or business,’” 6 T. C.
266, as distinguished from a “professional” inventor who is so engaged.
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1950-1 Cum. Bull. 9. The new ruling was declared appli-
cable to tax years beginning after May 31, 1950. In the
years following 1950, the Commissioner adhered to his
new position, despite its rejection by several courts.® The
issue was settled for the future in 1954 by the enactment
of § 1235 of the 1954 Code, 26 U. S. C. § 1235, 68A Stat.
329. Section 1235, applicable only prospectively, con-
tains provisions identical in relevant part to those quoted
above from § 117 (q).® Thus, prior to May 31, 1950, with
exceptions noted hereafter,” and again from the beginning
of 1954, the law has been that for which the taxpayers
contend in their refund suit.

In 1955, the Commissioner issued a further ruling
declaring that he would adhere to his 1950 ruling for tax
years beginning after May 31, 1950, and prior to 1954.
Rev. Rule 55-58, 1955-1 Cum. Bull. 97. As a result, the

5 See Kronner v. United States, 126 Ct. Cl. 156, 110 F. Supp. 730;
Allen v. Werner, 190 F. 2d 840 (C. A. 5th Cir.). The Commissioner’s
position was sustained by the Second Circuit in Bloch v. United
States, 200 F. 2d 63.

Prior to 1946, several courts had taken the same position. Com-
missioner v. Celanese Corp., 78 U. S. App. D. C. 292, 140 F. 2d 339;
Commissioner v. Hopkinson, 126 F. 2d 406 (C. A. 2d Cir.).

¢ The relevant portions of § 1235 are:

“A transfer (other than by gift, inheritance, or devise) of property
consisting of all substantial rights to a patent, or an undivided inter-
est therein which includes a part of all such rights, by any holder shall
be considered the sale or exchange of a capital asset held for more
than 6 months, regardless of whether or not payments in consideration
of such transfer are—

“(1) payable periodically over a period generally coterminous with
the transferee’s use of the patent, or

“(2) contingent on the productivity, use, or disposition of the
property transferred.”

" Section 1235 of the 1954 Code, and § 117 (q) of the 1939 Code
which follows § 1235, made changes in the prior law with respect to
the status of professional inventors and the “holding period” for
both amateur and professional inventors. See pp. 67-69, infra.
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Commissioner’s position was that during the period from
May 31, 1950 to 1954 there was a gap in the consistent
application of the law as administratively and judicially
established in 1946. It is evident that Congress intended
to fill this gap when it enacted § 117 (q) in 1956. But we
are not able to say that Congress intended thereby to re-
open for retroactive adjustment tax years with respect to
which refund claims were already barred by limitations.
Section 117 (q) does not in terms waive the applica-
tion of the statute of limitations to refund claims then
finally barred. On its face, § 117 (q) does no more than
overrule the Commissioner’s position on a matter of
substantive law respecting the years 1950-1954. Nor is
there anything in the legislative history which suggests
that such a waiver is to be implied. On the contrary,
such indications as there are suggest that Congress in-
tended only to terminate litigation then pending. Rep-
resentative Cooper, then Chairman of the House Ways
and Means Committee, stated on the floor of the House:

“The relief provided by section 1235 [of the 1954
Code] is available only with respect to amounts re-
ceived in any taxable year to which the 1954 Code
applies. As the result of this and the announced
policy of the Internal Revenue Service to continue
its insistence on its position for years beginning after
May 31, 1950, and prior to effective date of the 1954
Code taxpayers are still confronted with litigation
for taxable years falling in this period in order to
secure the rights to which the courts, with practical
unanimity, have held they are entitled.

“H. R. 6143 [the original version of § 117 (q)]
eliminates the necessity for such litigation by mak-
ing the provisions of the 1954 Code available to years
beginning after May 31, 1950.” 101 Cong. Rec.
12708 (Aug. 1, 1955).
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There are other indications that Congress had only this
limited intention. It is abundantly eclear that Congress
is aware of the limitations problem as it affects retro-
active tax legislation. On numerous occasions, Congress
has included an express provision reopening barred tax
years. We need refer here to only a few examples. Sec-
tion 14 of the Technical Amendments Act of 1958, 26
U.S. C. §172 (£)(3), (4), (g)(3), 72 Stat. 1606, 1611,
provided rules for computing net operating loss deduc-
tions for tax years starting in 1953 and extending into
1954 and short tax years wholly within 1954. Subsec-
tion (c), added to the House bill by the Senate, provided
expressly for a six-month period during which barred
claims could be made. The addition was explained in
the Senate report as follows:

“Your committee did amend the House provision,
however, in one respect because 3 years have now
elapsed since 1954 and many of the transitional years
with which this provision is concerned are now closed
years. To prevent relief from being denied in such
cases, your committee amends this provision to pro-
vide that if a refund or credit with respect to this
provision is prevented on the date of enactment of
this bill or within 6 months after that time by the
operation of any law or rule of law (except closing
agreements or compromises) refund or credit, never-
theless, is to be allowed if the claim is filed within
6 months of the date of enactment of this bill.”
S. Rep. No. 1983, 85th Cong., 2d Sess. 24.

Again, by Act of August 9, 1955, 69 Stat. 607, Congress
provided a one-year grace period for filing otherwise
barred claims based on § 345 of the Revenue Act of 1951,
65 Stat. 452, 517, a retroactive relief measure affecting
trust income accumulated for members of the Armed
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Services dying in active service on or after December 7,
1941, and before January 1, 1948. The House report on
the bill stated:

“No relief was provided in the 1951 act, however,
for cases where refunds or credits were barred by the
expiration of the period of limitations, by prior court
decisions, or for other similar reasons. Your com-
mittee is of the opinion that this failure was an over-
sight, and it believes that it is only equitable to ex-
tend treatment equivalent to that provided in sec-
tion 345 of the Revenue Act of 1951 to cases where
refunds or credits were barred by operation of law
or rule of law (other than closing agreements or
compromises).” H. R. Rep. No. 1438, 84th Cong,.,
1st Sess. 1-2.2

The most striking evidence of this sort, however, which
we think is all but conclusive, is found in § 2 of the very
Act here in dispute. That section, retroactively modify-
ing § 106 of the 1939 Code, affected the taxation of pay-
ments received by a taxpayer from the United States with

8 For other examples of retroactive tax measures in which express
provision was made for the limitations problem, see Technical Amend-
ments Act of 1958, §§92, 93, 100, 72 Stat. 1606, 1667, 1668, 1673;
Act of September 14, 1960, § 5, 74 Stat. 1010, 1013; Revenue Act
of 1962, §§ 26, 27, 76 Stat. 960, 1067.

For examples of such measures in which no provision was made
to extend the period of limitations, see Act of February 11, 1958, 72
Stat. 3; Act of February 11, 1958, 72 Stat. 4; Technical Amendments
Act of 1958, § 103, 72 Stat. 1606, 1675; Revenue Act of 1962, § 30,
76 Stat. 960, 1069.

Contrary to fears seemingly entertained by one of the amict in
this case, we do not suggest that congressional practice in this regard
gives rise to a presumption that where Congress has not provided
expressly for a special limitations period in a retroactive tax statute,
the relevant general statute of limitations was intended to apply.
The significance of such congressional silence is to be judged on a
case-by-case basis, as with all questions of statutory construction.
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respect to a claim arising out of a construction contract
for the Armed Services. Subsection (b) deals with the
limitations problem as follows:

“(b) The amendment made by this section shall
apply with respect to taxable years ending after
December 31, 1948, notwithstanding the operation
of any law or rule of law (other than section 3760
of the Internal Revenue Code of 1939 or section 7121
of the Internal Revenue Code of 1954, relating to
closing agreements, and other than section 3761 of
the Internal Revenue Code of 1939 or section 7122
of the Internal Revenue Code of 1954, relating to
compromises). Notwithstanding the preceding sen-
tence, no claim for credit or refund of any overpay-
ment resulting from the amendment made by this
section shall be allowed or made after the period of
limitation applicable to such overpayment, except
that such period shall not expire before the expira-
tion of one year after the date of the enactment of
this Act.” 70 Stat. 405.

Section 2 went to the Conference Committee without such
a provision. The Committee added the provision but
made no comparable addition to § 1, with which we are
concerned, or for that matter to § 3, which also made
retroactive changes in the 1939 Code. It is plain, there-
fore, that the Congress had the limitations problem in
mind at the very time that § 117 (q) was enacted. The
taxpayers offer no justification for disregarding the differ-
ence in this respect between §§ 1 and 2, disrespect for
which would render the carefully drawn limitations provi-
sions of the latter section surplusage.

Both the taxpayers and the Government rely on United
States v. Borden Co., 308 U. S. 188, 198, where this Court
said: “It is a cardinal principle of construction that re-
peals by implication are not favored. When there are
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two acts upon the same subject, the rule is to give effect
to both if possible.” The correctness of this statement is
not to be doubted. But the paucity of its assistance here
is illustrated by the fact that both parties rely on it. The
taxpayers place the second sentence in italics, and urge
that § 117 (q) and the general statute of limitations are
both given effect if the limitations period is made to run
from the date of enactment of § 117 (q). The Govern-
ment presses the first sentence, and urges that the tax-
payers’ position, in effect, repeals the statute of limita-
tions pro tanto. There are difficulties with both of these
analyses. Obviously, neither of them does more than
cast a conclusion in terms of the general rules isolated
from the particular circumstances of this case. Nor can
the doctrine that remedial legislation is entitled to liberal
construction, upon which the taxpayers also rely, be
stretched to expand the reach of a statute of such evi-
dent limited purpose as this one.

A more difficult question is presented by the fact that
§ 117 (q) goes beyond the problem created by the Com-
missioner’s vacillation affecting tax years between 1946
and 1954. By treating royalty payments as capital gains
without regard to whether the patent rights transferred
were capital assets, § 117 (q) made the favorable treat-
ment available to professional as well as amateur in-
ventors.® In addition, all royalties are treated as long-

9 Such rights would not be capital assets if the patents were held
for sale in the ordinary course of business. Internal Revenue Code
of 1954, § 1221, 26 U. S. C. § 1221, 68A Stat. 321.

The taxpayers make much of the asserted fact that Mrs. Zacks
was a professional inventor, reasoning therefrom that, as to her at
least, § 117 (q) clearly established a new right. Cf. Lorenz v. United
States, — Ct. Cl. —, 296 F. 2d 746. The Court of Claims made no
finding as to whether Mrs. Zacks was an amateur or professional in-
ventor. Whatever may be the validity and significance in other con-
texts of the distinction between creation of new rights and clarification
of existing rights, we think that distinction is not controlling here,
since Congress has evidenced its intent more directly.
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term capital gains whether or not the rights transferred
had been held for the requisite period. These provisions
made clear changes in the law as it was in 1950 and sub-
sequent years up to 1954. Insofar as they are applicable
to years for which most claims for refund were barred in
1956, the Government’s position renders the provisions
without effect.

It is, of course, our duty to give effect to all portions
of a statute if that is possible. E. g., United States v.
Menasche, 348 U. S. 528, 538-539. But this general prin-
ciple is meant to guide the courts in furthering the intent
of the legislature, not overriding it. When rigid adher-
énce to the general rule would require disregard of clear
indications to the contrary, the rule must yield. Two con-
siderations compel that result here. First, not only the
administrative and legislative history of § 117 (q), dis-
cussed above, but also the selection of May 31, 1950,
as the operative date leave no doubt that Congress was
primarily concerned to settle the large volume of pending
litigation arising out of the Commissioner’s 1950 position,
reaffirmed in 1955.2° The date selected has no relevance
either to the status of professional inventors or to the
period for which patent rights must be held. Second,
there is a ready explanation for the inclusion of the addi-
tional provisions. With irrelevant exceptions, § 117 (q)
tracks the language of § 1235 of the 1954 Code. Pp. 61—
62 and note 6, supra. It was wholly natural for Congress
to deal with the pre-1954 period by adopting the language
of the 1954 Code on the same subject. The House report
on the bill leaves no doubt that this is what actually oc-
curred. H. R. Rep. No. 1607, 84th Cong., Ist Sess. 1-2.
It is a fair inference that but for the Commissioner’s
obduracy respecting amateur inventors, § 117 (q) would

1® The existence of a substantial amount of such litigation is not
questioned in this case. Some of it has been collected at pages 35-36
of the Government’s brief.
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not have been conceived. There is nothing to indicate
that for some other reason Congress in 1956 had second
thoughts about its failure in 1954 to make these identical
provisions of § 1235 retroactive. To give the provisions
in question the controlling weight that is claimed for
them on the issue before us, would allow the tail to wag
the dog. Of course, all of the amendatory provisions
of § 117 (q) are fully effective with respect to years and
claims not barred.

Finally, the taxpayers suggest that unless the statute
of limitations is deemed waived, a premium is placed on
taxpayer opposition to administrative rulings, since only
those taxpayers who contested the Commissioner’s posi-
tion will now be able to claim a refund. But in view of
the doubt surrounding the rulings involved in this case,
emphasized by the cases overruling the Commissioner,
this argument has less force than it might in another con-
text. In any event, this problem always attends retroac-

tive legislation of this sort, and acceptance of the tax-
payers’ argument would lead to the automatic waiver of
the statute of limitations in every case. Whether or not
this should be done is a matter for Congress to decide.
Where Congress has decided otherwise, this Court has
but one course.

Reversed.

Mr. JusticE Brack agrees with the Court of Claims
and would affirm its judgment.

MR. Justice DouGLas took no part in the consideration
or decision of this case.
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PARSONS, UNITED STATES DISTRICT JUDGE, v.
CHESAPEAKE & OHIO RAILWAY CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT.

No. 32. Argued October 23, 1963.—Decided November 12, 1963.

A Federal District Court is not divested of discretion to deny a
motion under 28 U. S. C. § 1404 (a) to transfer a suit brought
therein to another district, when a suit upon the same cause of
action, brought earlier in a state court in the same city, had been
dismissed by the state court on the ground of forum non conveniens.
Pp. 71-74.

307 F. 2d 924, reversed.

John J. Naughton argued the cause and filed briefs for
petitioner.

Charles J. O’ Laughlin argued the cause for respondent.
With him on the brief was Philip W. Tone.

PeEr Curiam.

The question presented by this case is whether a federal
district judge in an action brought under the Federal
Employers’ Liability Act is divested of all discretion to
deny a § 1404 (a) transfer motion," when a suit upon the
same cause of action, earlier brought in a state court in
the same city, was dismissed by the state court on the
ground of forum non conveniens.

Jack Filbrun commenced a Federal Employers’ Lia-
bility Act suit for personal injuries against the respondent
railroad in the Circuit Court of Cook County, Illinois.
On the respondent’s motion the state court dismissed the

128 U. 8. C. § 1404 (a) provides: “For the convenience of parties
and witnesses, in the interest of justice, a district court may transfer
any civil action to any other district or division where it might have
been brought.”
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action on the ground of forum non conveniens. Filbrun
did not appeal. Instead, he filed a complaint grounded
on the same cause of action in the United States District
Court for the Northern District of Illinois, sitting in Chi-
cago. The respondent filed a motion pursuant to 28
U. S. C. § 1404 (a), requesting that the case be trans-
ferred to the United States District Court for the Western
District of Michigan, sitting in Grand Rapids. The dis-
trict judge denied the motion, and the respondent sought
mandamus from the Court of Appeals for the Seventh
Circuit to compel the judge to order the transfer. On
rehearing, the Court of Appeals, one judge dissenting,
vacated a previous judgment refusing mandamus, and
issued a writ directing the transfer. 307 F. 2d 924. We
granted certiorari, 371 U. S. 946, to review the action of
the Court of Appeals. We reverse the judgment for the
reasons stated below.

Under Illinois law a state court’s determination to dis-
miss a case on the ground of forum non conveniens re-
quires consideration of similar factors—convenience of
the parties and of witnesses and the interests of justice—
to those to be considered by a federal court in applying
§ 1404 (a).* The Court of Appeals accordingly reasoned
that every point necessary to be passed upon by the federal
district judge on respondent’s § 1404 (a) transfer motion
had already been adjudicated adversely to the plaintiff in
the state court, and concluded that “the district court had
no discretion but to recognize the authoritative value of
the state court’s ruling, made in a case commenced there
by plaintiff.” 307 F. 2d, at 926.

The discretionary determinations of both the state and
federal courts in this case required, to be sure, evaluations

2 In addition, the state court was required to determine whether
plaintiff’s selection of that court was dictated by a desire to vex and
harass the defendant. Cotton v. L. & N. R. Co., 14 T1l. 2d 144, 174,
152 N. E. 2d 385, 400.
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of similar, but by no means identical, objective criteria.
However, since the material facts underlying the appli-
cation of these criteria in each forum were different in
several respects, principles of res judicata are not appli-
cable to the situation here presented.

Thus, for example, in determining that Cook County
was an inconvenient forum, the state court in this case
could appropriately consider the availability of a state
forum at Ludington, Michigan, where Filbrun’s alleged
injury had occurred. But since there is no federal court
in Ludington, the federal district judge in making his
determination was limited to consideration of the alter-
native of a trial in the federal court in Grand Rapids, a
city some 60 miles from Ludington. Obviously, the ques-
tion whether the convenience of the parties and of the
witnesses would be better served by a trial in a state
court in Ludington is not the same question as whether
those interests would be better served by a trial in a fed-
eral court in Grand Rapids. Similarly, a trial judge
weighing the interests of justice could legitimately
consider the condition of his court’s docket an important
factor.* While docket congestion is a problem facing all
trial courts in large metropolitan areas, there is nothing
to show that the problem in the federal court in Chicago
is identical in either nature or quantity to the problem in
the Cook County court system.

These considerations no more than illustrate the many
variables which might affect the exercise of discretion by
a state court, as contrasted to a federal court, in any given
case. Since different factual considerations may be in-
volved in each court’s determination, we hold that a prior
state court dismissal on the ground of forum non con-

® The Supreme Court of Illinois has observed that a serious court
congestion problem exists in the Cook County courts. 14 Ill. 2d, at
171, 152 N. E. 2d, at 398.

720-508 O-64—11
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veniens can never serve to divest a federal district judge
of the discretionary power vested in him by Congress to
rule upon a motion to transfer under § 1404 (a).

In its original opinion in this case, the Court of Appeals
found that there had been no abuse of discretion by the
district judge in denying the motion for transfer. We do
not read the opinion on rehearing as having disturbed
that finding, but only as having determined that the dis-
trict judge had been divested of power to exercise his
discretion at all—a determination we have now found to
be erroneous. Accordingly, the judgment of the Court of
Appeals is reversed, and the case is remanded to the
District Court for further proceedings.

It s so ordered.
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ALDRICH v. ALDRICH ET AL.

CERTIORARI TO THE SUPREME COURT OF APPEALS OF WEST
VIRGINTIA.

No. 55. Argued October 24, 1963.—Decided November 12, 1963,
that questions be certified to Supreme Court of Florida.

It appearing that this case hinges on questions of Florida law with
respect to which there seem to be no clear controlling precedents
in the decisions of the Supreme Court of Florida, this Court initiates
proceedings to certify* certain questions to the Supreme Court of
Florida pursuant to Rule 4.61 of the Florida Appellate Rules.
Pp. 75-76.

Reported below: 147 W. Va. 269, 127 S. E. 2d 385.

Herman D. Rollins for petitioner.

Charles M. Love for respondents.

Per Curiam.

It appearing that there are questions of Florida law
that are determinative of this cause, with respect to which
questions there seem to be no clear controlling precedents
in the decisions of the Supreme Court of Florida, this
Court desires to certify to the Supreme Court of Florida,
pursuant to Rule 4.61 of the Florida Appellate Rules, the
following questions:

1. Is a decree of alimony that purports to bind the
estate of a deceased husband permissible, in the absence
of an express prior agreement between the two spouses
authorizing or contemplating such a decree?

2. If such a decree is not permissible, does the error of
the court entering it render that court without subject
matter jurisdiction with regard to that aspect of the cause?

3. If subject matter jurisdiction is thus lacking, may
that defect be challenged in Florida, after the time for

*[For subsequent certification of such questions, see post, p. 249.]
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appellate review has expired, (i) by the representatives
of the estate of the deceased husband or (ii) by persons to
whom the deceased husband has allegedly transferred part
of his property without consideration?

4. If the decree is impermissible but not subject to
such attack in Florida for lack of subject matter juris-
diction by those mentioned in subparagraph 3, may an
attack be successfully based on this error of law in the
rendition of the decree?

The petitioner, within 20 days of the date of this
opinion, is directed to file with the Clerk of this Court a
proposed certificate consistent with this opinion and con-
forming to the requirements of Rule 4.61, supra, with
proof of service of a copy thereof on counsel for the
respondents. Within 10 days thereafter the respondents
may file with the Clerk of this Court proposed amend-
ments. When the certificate has been settled it will be
transmitted by the Clerk of this Court to the Clerk of

the Supreme Court of Florida for appropriate action.

It 1s so ordered.
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BARKER Er ux. v. METROPOLITAN LIFE
INSURANCE CO.

APPEAL FROM THE SUPREME COURT OF OREGON.

No. 388. Decided November 12, 1963.
Appeal dismissed and certiorari denied.
Reported below: 233 Ore. 111, 377 P. 2d 162.
Appellants pro se.
Kenneth E. Roberts for appellee.

Per Curiam.

The motion to dismiss is granted and the appeal is
dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for a writ of
certiorari, certiorari is denied.

MISSISSIPPI POWER & LIGHT CO. BT AL. .
CAPITAL ELECTRIC POWER ASSO-
CIATION ET AL.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI.
No. 403. Decided November 12, 1963.

Appeal dismissed and certiorari denied.
Reported below: — Miss. —, —, 149 So. 2d 504, 150 So. 2d 534.

Sherwood W. Wise, Fred B. Smith, Garner W. Green
and Joshua Green for appellants.

T. Harvey Hedgepeth for appellees.

Per Curiam.

The motions to dismiss are granted and the appeal is
dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for a writ of
certiorari, certiorari is denied.
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COURTESY SANDWICH SHOP, INC,, et AL. v. PORT
OF NEW YORK AUTHORITY et AL

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.
No. 399. Decided November 12, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 12 N. Y. 2d 379, 190 N. E. 2d 402.

Edward S. Greenbaum, Morris L. Ernst, Leo Rosen,
W. Bernard Richland and Jerome M. Alper for appellants.

Sidney Goldstein and Daniel B. Goldberg for appellees.

Lows J. Lefkowsitz, Attorney General of New York,
Samuel A. Hirshowitz, First Assistant Attorney General,
Danvel M. Cohen, Assistant Attorney General, Arthur J.
Sills, Attorney General of New Jersey, and Theodore I.
Botter, First Assistant Attorney General, for intervenor-
appellees.

Per CuriaM.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.
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GOTTHILF ». SILLS ET AL.

CERTIORARI TO THE APPELLATE DIVISION, SUPREME COURT
OF NEW YORK, FIRST JUDICIAL DEPARTMENT.

No. 50. Argued October 24, 1963.—Decided November 18, 1963.

This Court granted certiorari to review a judgment of the Appellate
Division, Supreme Court of New York, First Judicial Department,
which the Court of Appeals of New York held could not be ap-
pealed to it as of right because it did not finally determine the
action. Section 589 of the New York Civil Practice Act provides,
inter alia, that appeals from nonfinal orders can be taken to the
Court of Appeals only by leave of the Appellate Division upon
certified questions; but petitioner at no time applied to the Appel-
late Division for such permission. Held: The judgment of the
Appellate Division is not that of the “highest court of a State in
which a decision could be had,” within the meaning of 28 U. S. C.
§ 1257, and the writ of certiorari is dismissed as improvidently
granted. Pp. 79-80.

Writ of certiorari dismissed.

0. John Rogge argued the cause and filed briefs for
petitioner.

Theodore Charnas argued the cause and filed a brief for
respondents.

Louis J. Lefkowitz, Attorney General of New York,
filed a brief as amicus curiae, urging dismissal of the writ
as improvidently granted or, in the alternative, affirm-
ance. With him on the brief was Paxton Blair, Solicitor
General.

PEr CuriamM.

The Supreme Court of New York County issued an
order granting body execution (N.Y. Civ. Prac. Act § 764)
against petitioner for failure to pay a money judgment
which had been finally entered against him in that court
in an action premised on fraud and deceit. On appeal to
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the Appellate Division, First Judicial Department, peti-
tioner attacked § 764 as being violative of both the state
and federal constitutions. The order was affirmed, 17
App. Div. 2d 723. Petitioner then filed a motion in the
Court of Appeals of New York for leave to appeal (N. Y.
Civ. Prac. Act § 589) which was dismissed for want of
jurisdiction because “the order sought to be appealed
from does not finally determine the action within the
meaning of the Constitution.” 12 N.Y.2d 761,186 N. E.
2d 563. See Chase Watch Corp. v. Heins, 283 N. Y. 564,
27 N. E. 2d 282 (1940); cf. Knickerbocker Trust Co. v.
Oneonta, C. & R. S. R. Co., 197 N. Y. 391, 90 N. E. 1111
(1910). An appeal to the Court of Appeals as of right
(N. Y. Civ. Prac. Act § 588) was dismissed on the same
ground. 12 N. Y. 2d 792, 186 N. E. 2d 811. Certiorari
was granted to review the judgment of the Appellate
Division, First Judicial Department. 372 U. S. 957.
Section 589 of the New York Civil Practice Act pro-
vides inter alia that appeals from nonfinal orders can
only be taken to the Court of Appeals by leave of the Ap-
pellate Division upon certified questions. The petitioner
at no time applied to the Appellate Division for such per-
mission. It therefore appears that the Appellate Divi-
sion, First Judicial Department, “was not the last state
court in which a decision of that [constitutional] question
could be had.” Gorman v. Washington University, 316
U. S. 98,100 (1942). The judgment of the Appellate Di-
vision is not that of the “highest court of a State in
which a decision could be had” within the meaning of 28
U. S. C. § 1257. Whether, under the same section, that
judgment is “final,” a question of purely federal law,
involves entirely different considerations. The petition
for certiorari was therefore improvidently granted and
the writ is
Dismissed.
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7% DoucLras, J., dissenting.

Mg. Justice Doucras, with whom Tue CHIEF JUSTICE
and MR. JusTIicE BrACK concur, dissenting.

The majority concludes that petitioner is not seeking
review of the decision of the “highest court of a State
in which a decision could be had” within the meaning of
28 U. S. C. §1257. It is said that petitioner could have,
by employment of the certified question procedure, ob-
tained a full review of his constitutional questions by the
New York Court of Appeals, but instead chose a route
that resulted in the dismissal of his appeal.

The determination of the Court of Appeals that this
body execution order is a nonfinal order subject to appeal
only via the certified question route came as a surprise.
Theretofore, the one and only New York case involving a
body execution order and the question of how one should
obtain review in the Court of Appeals was Chase Watch
Corp. v. Heins, 283 N. Y. 564, 27 N. E. 2d 282, decided in
1940. The creditor took an appeal from an order of
the Appellate Division vacating an order authorizing
body execution. 258 App. Div. 968, 17 N. Y. S. 2d 880.
The Court of Appeals dismissed on the ground that the
order was not final, giving the creditor, however, 20 days
within which to seek certification of a question from the
Appellate Division. This was done (259 App. Div. 888,
I8 N. Y. S. 2d 742) and the creditor ultimately prevailed
(284 N. Y. 129, 29 N. E. 2d 646). It is argued that
the Chase Watch case clearly established the type of
procedure that petitioner should have followed. The
vacation of a body execution order, however, as in Chase
Watch, is far less final than the converse, which is the
present case. In Chase Watch, the order determined
nothing finally; the creditor was merely momentarily
frustrated in his collection efforts, and was forced to rely
on other devices. Here, on the other hand, the debtor
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faces incarceration; he has fought for his right to remain
out of jail; and he has lost. If he lacks money with which
to pay the judgment, nothing further is available for him
by New York law. The case illustrates that concepts of
finality in one context cannot always be transferred to
another.

In my opinion, petitioner might reasonably have con-
cluded that a final order had been entered in this case
and that Chase Watch did not control. Therefore, his
action in docketing an appeal in the Court of Appeals,
and not invoking the certification procedures applicable
only to nonfinal orders, was justifiable as a matter of
federal law. The decision of the Court of Appeals in
this case establishes, of course, as a matter of state law
that the order was not final. While that determination
is binding on us, it does not preclude us from holding that
the decision was sufficiently unexpected so as not to bar,
in the interests of justice, the certiorari route here. See
NAACP v. Alabama, 357 U. S. 449, 457-458:

“Novelty in procedural requirements cannot be
permitted to thwart review in this Court applied for
by those who, in justified reliance upon prior deci-
sions, seek vindication in state courts of their federal
constitutional rights.”

The current decision was a surprise which could not
reasonably be anticipated, and it was then too late for peti-
tioner to avail himself of the new procedure.

While 28 U. S. C. § 1257 also requires that judgments
brought here for review be “final,” we have recognized an
exception—sometimes even to the point of reviewing
interlocutory decrees—where the controversy has pro-
ceeded to a point where the “losing party [will] . . . be
irreparably injured if review [is] . . . unavailing.” Re-
public Natural Gas Co. v. Oklahoma, 334 U. S. 62, 68.
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79 Doucras, J., dissenting.

Unless the case is reviewed now, petitioner goes to jail—
or stays outside New York.*

In my opinion the case is properly here and the Court
should consider, on the merits, the constitutional questions
presented.

*There is no suggestion that after the Court of Appeals dismissed
the appeal, petitioner should have repaired once more to the Appellate
Division for a certificate or in the words of Section 592, 5 (¢) of the
New York Civil Practice Act “for permission to appeal.” It should
be noted, however, that this procedure is available only with qualifi-
cations, as that sub-section makes the granting of the application
contingent not only on the discretion of the Appellate Division but
also on the explicit proviso “that the proceedings have not been
improperly delayed.”
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CERTIFIED CREDIT CORP. v. BOWERS,
TAX COMMISSIONER OF OHIO.

APPEAL FROM THE SUPREME COURT OF OHIO.

No. 430. Decided November 18, 1963.

Appeal dismissed for want of a substantial federal question.
Reported below: 174 Ohio St. 239, 188 N. E. 2d 5%4.

Robert L. Barton, Joseph B. DeVennish and Joseph R.
Hague for appellant.

William B. Saxbe, Attorney General of Ohio, and
Daronne R. Tate, Assistant Attorney General, for
appellee.

Per CuriaM.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.
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FAHY v». CONNECTICUT.

CERTIORARI TO THE SUPREME COURT OF ERRORS OF
CONNECTICUT.

No. 19. Argued October 16, 1963.—Decided December 2, 1963.

Petitioner waived trial by jury and was convicted in a Connecticut
State Court of wilfully injuring a public building by painting
swastikas on a synagogue. At his trial, a can of paint and a paint
brush were admitted in evidence over his objection. On appeal,
the Supreme Court of Errors held that the paint and brush had been
obtained by means of an illegal search and seizure, and that, there-
fore, the trial court erred in admitting them in evidence, but that
their admission was a harmless error, and it affirmed the conviction.
Held: On the record in this case, the erroneous admission of this
illegally obtained evidence was prejudicial to petitioner; it cannot
be called harmless error; and the conviction is reversed. Pp. 85-92.

149 Conn. 577, 183 A. 2d 256, reversed.

Francis J. McNamara, Jr. argued the cause for peti-
tioner. With him on the brief were Raymond T. Benedict
and John F. Spindler.

John F. McGowan, Assistant State’s Attorney for
Connecticut, argued the cause for respondent. With him
on the brief was Otto J. Saur, State’s Attorney.

Mke. Cuier JusticE WARREN delivered the opinion of
the Court.

Petitioner waived trial by jury and was convicted in a
Connecticut state court of wilfully injuring a public
building in violation of Connecticut General Statutes
§ 53-45 (a). Specifically, petitioner and his codefendant
Arnold * were found guilty of having painted swastikas

1 Arnold was tried and convicted with petitioner Fahy, and their
appeals were heard and decided together. Arnold also filed a peti-
tion for certiorari; however, that petition was dismissed on Arnold’s
motion before we granted Fahy’s petition.
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on a Norwalk, Connecticut, synagogue. The trial took
place before our decision in Mapp v. Ohio, 367 U. S.
643, but the conviction was affirmed on appeal after
that decision. Connecticut v. Fahy, 149 Conn. 577, 183
A. 2d 256 (1962). At the trial of the case, a can of black
paint and a paint brush were admitted into evidence over
petitioner’s objection. On appeal, the Connecticut Su-
preme Court of Errors held that the paint and brush had
been obtained by means of an illegal search and seizure.
It further held that the Mapp decision applies to cases
pending on appeal in Connecticut courts at the time that
decision was rendered, and, therefore, the trial court
erred in admitting the paint and brush into evidence.
However, the court affirmed petitioner’s conviction be-
cause it found the admission of the unconstitutionally
obtained evidence to have been harmless error2? We
granted certiorari, 372 U. S. 928 (1963).

On the facts of this case, it is not now necessary for
us to decide whether the erroneous admission of evidence
obtained by an illegal search and seizure can ever be sub-
ject to the normal rules of “harmless error” under the fed-
eral standard of what constitutes harmless error. Com-
pare Ker v. California, 374 U. S. 23. We find that the
erroneous admission of this unconstitutionally obtained
evidence at this petitioner’s trial was prejudicial; there-
fore, the error was not harmless, and the convietion must
be reversed. We are not concerned here with whether
there was sufficient evidence on which the petitioner could
have been convicted without the evidence complained of.
The question is whether there is a reasonable possibility
that the evidence complained of might have contributed

2 Connecticut’s statutory harmless error rule states that the
Supreme Court of Errors need not reverse a judgment below if it
finds the errors complained of “have not materially injured the
appellant.” Connecticut General Statutes § 52-265 (1958).




FAHY ». CONNECTICUT.
85 Opinion of the Court.

to the conviction. To decide this question, it is necessary
to review the facts of the case and the evidence adduced
at trial.

On February 1, 1960, between the hours of 4 and 5
a. m., swastikas were painted with black paint on the
steps and walls of a Norwalk synagogue. At about 4:40
a. m., Officer Lindwall of the Norwalk police saw an auto-
mobile being operated without lights about a block from
the synagogue. Upon stopping the car, Lindwall found
that Fahy was driving and Arnold was a passenger.
Lindwall questioned Fahy and Arnold about their reason
for being out at that hour, and they told him they had
been to a diner for coffee and were going home. Lindwall
also checked the car and found a can of black paint and a
paint brush under the front seat. Having no reason to
do otherwise, Lindwall released Fahy and Arnold. He
followed the car to Fahy’s home. Later the same morn-
ing, Lindwall learned of the painting of the swastikas.
Thereupon, he went to Fahy’s home and—without having
applied for or obtained an arrest or search warrant—
entered the garage under the house and removed from
Fahy’s car the can of paint and the brush. About two
hours later, Lindwall returned to the Fahy home, this
time in the company of two other Norwalk policemen.
Pursuant to a valid arrest warrant, the officers arrested
Fahy and Arnold.

At trial, the court admitted the paint and brush into
evidence over petitioner’s objection. We assume, as did
the Connecticut Supreme Court of Errors, that doing so
was error because this evidence was obtained by an
illegal search and seizure and was thus inadmissible under
the rule of Mapp v. Ohio. Examining the effect of this
evidence upon the other evidence adduced at trial and
upon the conduct of the defense, we find inescapable the
conclusion that the trial court’s error was prejudicial and
cannot be called harmless.
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Obviously, the tangible evidence of the paint and
brush was itself ineriminating. In addition, it was used
to corroborate the testimony of Officer Lindwall as to the
presence of petitioner near the scene of the crime at about
the time it was committed and as to the presence of a can
of paint and a brush in petitioner’s car at that time.
When Officer Lindwall testified at trial concerning that
incident, the following transpired:

“Q. Will you tell the Court what you found in the
car?

“A. Checking on the passengers’ side, under the
front seat I found a small jar of paint and a paint
brush.

“Q. Are you able to identify this object I show
you?

“A. Yes.

“Q. What 1is it?

“A. A jar of paint I found in the motor vehicle.

“Q. I show you this object and ask you if you can
identify that.

“A. Yes, sir.

“Q. What is it?

“A. A paint brush.

“Q. Where did you first see this paint brush?

“A. Under the front seat of Mr. Fahy’s car.”

The brush and paint were offered in evidence and were
received over petitioner’s objection. The trial court
found: “13. The police found the same can of black paint
and the brush in the car which the defendants had been
operating when stopped by Officer Lindwall earlier in the
morning.” It can be inferred from this that the admis-
sion of the illegally seized evidence made Lindwall’s testi-
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mony far more damaging than it would otherwise have
been.

In addition, the illegally obtained evidence was used as
the basis of opinion testimony to the effect that the paint
and brush matched the markings on the synagogue, thus
forging another link between the accused and the crime
charged. At trial, Norwalk Police Officer Tigano testified
that he had examined the markings on the synagogue and
had determined that they were put on with black paint.
He further testified that he had examined the contents of
the can illegally seized from Fahy’s car and had deter-
mined that it contained black paint. Even more damag-
ing was Tigano’s testimony that he had taken the illegally
seized brush to the synagogue “to measure the width of
the brush with the width of the paintings of the swas-
tikas.” Over objection, Tigano then testified that the
brush “fitted the same as the paint brush in some draw-
ings of the lines and some it did not due to the fact
the paint dripped.” Thus the trial court found: “14. The
two-inch paint brush matched the markings made with
black paint upon the synagogue.” In relation to this tes-
timony, the prejudicial effect of admitting the illegally
obtained evidence is obvious.

Other incriminating evidence admitted at trial con-
cerned admissions petitioner made when he was arrested
and a full confession made at the police station later.
Testifying at trial, Norwalk Police Lieutenant Virgulak
recounted what took place when Fahy, who was just
waking up at the time, was arrested:

“T told him I [sic, he| was under arrest for painting
swastikas on the synagogue. He said, ‘Oh, that?
and he appeared to lay back in bed.

“Q. Did you have any further conversation with
Fahy before you reached the police station that you
remember ?

720-508 O-64—12
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“A. T asked him what the reason was for painting
the swastikas and he said it was only a prank and
I asked him why and he said for kicks.”

At the police station, there was further questioning, and
Fahy told Lieutenant Virgulak that he, Fahy, would take
the responsibility for painting the swastikas. In addition,
some hours after the arrest Arnold was asked to give a
statement of the events, and he complied, dictating a com-
plete confession of two typewritten pages. After this
confession was admitted against Arnold at trial, Lieuten-
ant Virgulak testified that he had read the confession to
Fahy and:

“Q. After you finished reading it, will you tell us
whether or not he [Fahy] made any comment?

“A. T asked him what his version was and he said
the story was as I had it from Mr. Arnold. T asked
him if he would like to give a written statement and
he deeclined.”

The record does not show whether Fahy knew that the
police had seized the paint and brush before he made his
admissions at the time of arrest and en route to the police
station. In oral argument, however, counsel for the State
told the Court that Fahy “probably” had been told of the
search and seizure by then. Of course, the full confession
was more damaging to the defendants, and unquestion-
ably the defendants knew the police had obtained the
paint and brush by the time they confessed. But the de-
fendants were not allowed to pursue the illegal search and
seizure inquiry at trial, because, at the time of trial, the
exclusionary rule was not applied in Connecticut state
courts. Thus petitioner was unable to claim at trial that
the illegally seized evidence induced his admissions and
confession. Petitioner has told the Court that he would
so claim were he allowed to challenge the search and
seizure as illegal at a new trial. And we think that such
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a line of inquiry is permissible. As the Court has noted
in the past: “The essence of a provision forbidding the
acquisition of evidence in a certain way is that not merely
evidence so acquired shall not be used before the Court
but that it shall not be used at all.” See Silverthorne
Lumber Co. v. United States, 251 U. S. 385, 392; see also
Nardone v. United States, 308 U. S. 338; Wong Sun v.
United States, 371 U. S. 471. Thus petitioner <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>