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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES.

It 1s ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, pursuant to Title 28, United States
Code, Section 42, and that such allotment be entered of
record, viz:

For the District of Columbia Circuit, EARL WARREN,
Chief Justice.

For the First Circuit, ARTHUR J. GOLDBERG, Associate
Justice.

For the Second Circuit, Joun M. HARLAN, Associate
Justice.

For the Third Circuit, WiLLiam J. BrenNNaN, Jr.,,
Associate Justice.

For the Fourth Circuit, EARL WaARreN, Chief Justice.

For the Fifth Circuit, Hueco L. Brack, Associate
Justice.

For the Sixth Circuit, Porrer STEWART, Associate
Justice.

For the Seventh Circuit, Tom C. CLARK, Associate
Justice.

For the Eighth Circuit, Byron R. WHITE, Associate
Justice.

For the Ninth Circuit, WiLLiam O. DoucLas, Associate
Justice.

For the Tenth Circuit, Byron R. WHITE, Associate
Justice.

October 15, 1962.

(For next previous allotment, see 370 U. S., p. 1v.)
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NEW JERSEY et aL. v. NEW YORK, SUSQUEHANNA
& WESTERN RAILROAD CO.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEW JERSEY.

No. 104. Argued December 11, 1962.—Decided February 18, 1963.

Appellee railroad operates trains solely within the State of New
Jersey; but it estimates that nearly 909 of its passengers travel
to and from New York City via connecting buses owned and oper-
ated by a corporation unaffiliated but under contract with appellee.
After discontinuing most of its passenger trains with the permission
of the Public Utilities Commission of New Jersey, appellee filed
with the Interstate Commerce Commission notice of its intention
to discontinue all passenger service. On motion of appellants, the
Interstate Commerce Commission dismissed the notice for want
of jurisdiction. Held: The proceeding involved only trains “oper-
ated wholly within the boundaries of a single State,” within the
meaning of § 13a (2) of the Interstate Commerce Act, and it was
properly dismissed for want of initial jurisdiction in the Interstate
Commerce Commission. Pp. 2-9.

200 F. Supp. 860, reversed.

William Gural, Deputy Attorney General of New Jer-
sey, argued the cause for appellants. With him on the
briefs was Arthur J. Sills, Attorney General.

Vincent P. Biunno argued the cause for appellee. With
him on the brief was Charles H. Hoens, Jr.

692-437 O-63—5
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Solicitor General Cox, Assistant Attorney General Loev-
inger, Robert B. Hummel, Irwin A. Seibel, Robert W.
Ginnane and H. Neil Garson filed a brief for the United
States and the Interstate Commerce Commission, urging
reversal.

Briefs of amici curiae, urging reversal, were filed by
Clarence M. Mulholland, Edward J. Hickey, Jr. and James
L. Highsaw, Jr. for Railway Labor Executives’ Associa-
tion, and by Austin L. Roberts, Jr. for National Associa-
tion of Railroad and Utilities Commissioners.

M-g. Cuier JusticE WARREN delivered the opinion of
the Court.

This direct appeal from a three-judge District Court
involves the jurisdiction of the Interstate Commerce
Commission to permit discontinuance of trains operated
by the appellee railroad wholly within the State of New
Jersey. At issue is whether the discontinuance pro-
cedures of § 13a (1) or § 13a (2) of the Interstate Com-
merce Act (72 Stat. 571-572, 49 U. S. C. §§13a (1),
13a (2)) are to be followed.

Appellee, New York, Susquehanna & Western Rail-
road Co., operates passenger trains between Butler, New
Jersey, and Susquehanna Transfer, in North Bergen, New
Jersey. Connecting buses, carrying only train passengers,
run between North Bergen and the Port of New York
Authority Bus Terminal in Manhattan. The buses are
owned and operated by Public Service Coordinated Trans-
port, a New Jersey corporation unaffiliated but under con-
tract with appellee. According to appellee, nearly 90%
of its passengers travel to and from New York.

As recently as 1956, appellee operated 30 passenger
trains eastbound and 30 westbound on weekdays and 17
or 18 in each direction on weekends. Because of finan-
cial difficulties and continued losses on passenger train
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operations, appellee has, with the permission of the Public
Utilities Commission of New Jersey, reduced the number
of trains from time to time so that it now operates only
three trains in each direction on weekdays and none on
weekends. The last reduction was authorized on July 14,
1960.

On December 30, 1960, appellee filed a notice with the
Interstate Commerce Commission stating that it would
discontinue all passenger train service on January 30,
1961. On January 9, 1961, appellants petitioned the
Interstate Commerce Commission to dismiss the case
without prejudice. Since appellee operated trains solely
in New Jersey, appellants argued that the case was not,
in the first instance, within the jurisdiction of the Com-
mission. The Commission agreed and, on January 18,
dismissed the notice for want of jurisdiction. Appellee
then brought this suit in the United States Distriet Court
for the District of New Jersey to challenge the dismissal.
A three-judge court was designated in accordance with
28 U. S. C. §§ 23212325 and 2284, The court, one judge
dissenting, set aside the Commission’s order. 200 F.
Supp. 860. New Jersey appealed directly to this Court
under 28 U. S. C. § 1253, and we noted probable juris-
diction. 370 U. S. 933.

The question presented is whether the procedure for
discontinuing trains set forth in § 13a (1) of the Inter-
state Commerce Act is available to the appellee railroad
as the court below held, or whether it must follow that
set forth in § 13a (2) of the Act. Section 13a (1) relates
to “the discontinuance . . . of the operation or service
of any train or ferry operating from a point in one State
to a point in any other State.” A railroad proceeding
under this section must first file notices of the proposed
discontinuance with the Interstate Commerce Commis-
sion, with the Governors of the States in which the train
operates, and in every station served by the train. After
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30 days, the railroad may discontinue the train unless the
Commission has decided to investigate the discontinuance.
The Commission may require the railroad to continue
operations, pending its investigation, for an additional
four months. It also may, at the conclusion of the inves-
tigation, order service continued for another year, if it is
“required by public convenience and necessity” and if it
“will not unduly burden interstate . . . commerce.”

Section 13a (2) governs ‘“the discontinuance . . . of
the operation or service of any train or ferry operated
wholly within the boundaries of a single State.” Under
this section, the railroad is first required to seek relief
from the appropriate state agency. Only after the state
agency has denied the application of discontinuance, or
has let 120 days elapse from the time the application was
filed without acting, can the railroad seek authority from
the Interstate Commerce Commission to discontinue the
train. The Commission “may grant such authority only
after full hearing.”

A comparison of the language of § 13a (1), which
applies to “any train . . . operating from a point in one
State to a point in any other State” (italies supplied), and
of §13a (2), which applies to “any train . . . operated
wholly within the boundaries of a single State” (italics
supplied), makes it clear that the statute, on its face,
requires appellee to proceed under the latter section.
Appellee’s trains do not run “from a point in one State
to a point in any other State.” That appellee’s pas-
sengers, by other conveyances, cross a state line does not
alter the conclusion; the statute speaks not of interstate
commerce but of the physical limits of a train’s or ferry’s
operations.

1 Apparently one ground for the decision below was the belief
(1) that “operation or service” of a train included bus service or
(2) that “train” included a bus extension. As to the first, it should
be noted that the Interstate Commerce Commission has decided, in
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Any doubt about this construction of the statute is
dispelled by an examination of its legislative history.
Section 13a was enacted by Congress as part of the
Transportation Act of 1958. The legislative history of
that Act reveals Congress’ concern about the financial
plight of railroads, attributable in part to the losses sus-
tained in operating passenger trains. To discontinue
these trains before the enactment of § 13a, the railroads
were required in all cases to seek authority from each of
the States served. See 104 Cong. Rec. 10842-10843,
10851. Without concurrence of all the States affected,
the railroad might be compelled to continue operations
despite serious losses. The Interstate Commerce Com-
mission was able to give only partial relief. It could
authorize the total abandonment of a line of railroad
under §1 (18) of the Act, even if the line was wholly
within the boundaries of one State. Colorado v. United
States, 271 U. S. 153. However the Commission could
not permit partial discontinuance of service over a line
of railroad, whether the line crossed state boundaries or
not. Board of Public Utility Comm’rs of New Jersey v.
United States, 158 F. Supp. 98, probable jurisdiction
noted, 357 U. S. 917, dismissed as moot, 359 U. S. 982.2

interpreting § 1 (18) of the Act, that appellee’s bus service to New
York is not part of a “line of railroad” and that appellee need not
obtain a certificate of public convenience and necessity before pro-
viding the bus trapsportation. New York, S. & W. R. Co. Common
Carrier Application, 46 M. C. C. 713, 725. Admittedly “line of
railroad” is a different term from “operation or service of any train.”
However we should be loath to suggest that a train could operate
where no line of railroad existed.

As to the second alternative, it is answer enough to note that the
statute reads “any train or ferry.” No mention of “bus” is made.

2 The railroads appealing to this Court did not take issue with the
Interstate Commerce Commission decisions holding that the Com-
mission lacked power to authorize partial discontinuances. They
argued that instead of partially discontinuing service they were
abandoning a line of railroad.
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See Palmer v. Massachusetts, 308 U. S. 79, 84-85. Thus
the Commission could not permit discontinuance of pas-
senger operations while the railroad continued to carry
freight over the same line.?

As initially proposed in the Senate, the Interstate Com-
merce Commission would have had power under § 13a
to permit discontinuance “of the operation or service of
any train or ferry engaged in the transportation of pas-
sengers or property in interstate, foreign and intrastate
commerce . . . or of the operation or service of any sta-
tion, depot or other facility.” S. 3778, 85th Cong., 2d
Sess. Opposition to the bill focused upon the reduction
of state powers to control local train operations. E. g.,
104 Cong. Rec. 10850. A compromise amendment in the
Senate changed § 13a so that the Commission’s power
would extend only to “any train or ferry engaged in the
transportation of passengers or property in interstate or
foreign commerce.” 104 Cong. Rec. 10862-10866. Ref-
erence to intrastate transportation was eliminated. And
as finally reported out of conference, the Aet was in its
present form. The Interstate Commerce Commission’s
jurisdiction was limited, in the first instance, to the “dis-
continuance . . . of the operation or service of any train

3 In the Board of Public Utility Comm’rs of New Jersey case the
three-judge District Court held that the Interstate Commerce Com-
mission could not allow the New York Central Railroad to discontinue
its passenger ferries across the Hudson River, while continuing to
operate ferries for freight, if the ferries were all part of the same
line of railroad. (Under §1 (3) of the Act, the term “railroad”
includes “ferries used by or operated in connection with any railroad.”)
After Congress passed § 13a, the New York Central Railroad, among
others, succeeded in eliminating its Hudson River passenger ferries.
See New Jersey v. United States, 168 F. Supp. 324, aff’d per curiam,
359 U. 8. 27. In fact, the New York Central Railroad claimed that
its inability to discontinue the passenger ferries was the reason Con-
gress enacted § 13a. 168 F. Supp., at 337, n. 1.
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or ferry operating from a point in one State to a point in
any other State.”

Senator Smathers, the Chairman of the Surface Trans-
portation Subcommittee of the Senate Interstate and
Foreign Commerce Committee, said, in describing the
Senate compromise amendment, that:

“any train which operates within a State, whose
origin and destination are within the State—that is,
any train with intrastate characteristics—together
with the facilities used by the train, shall be com-
pletely under the authority of the State public
utilities commission.” 104 Cong. Rec. 10852.*

Congressman Harris, Chairman of the House Interstate
and Foreign Commerce Committee, similarly interpreted
the more restrictive House version, H. R. 12832.° He said
the Interstate Commerce Commission was limited to
authorizing the discontinuance

“of a train or ferry on a line of railroad not located
wholly within a single State. This limitation is
contained in the bill being reported because the

+ Apparently those who were concerned with the protection of the
rights of the States were not satisfied with the compromise amend-
ment, perhaps because it retained the phrase “engaged in the trans-
portation of passengers or property in interstate . . . commerce.”
In any event, they were successful in obtaining the omission of any
reference to transportation in interstate commerce, since the Act as
passed limited Interstate Commerce Commission jurisdiction, in the
first instance, to the discontinuance of “any train . . . operating from
a point in one State to a point in any other State.”

5H. R. 12832 provided that: “this section [§ 13a] shall not apply
to the operations of or services performed by any carrier by railroad
on a line of railroad located wholly within a single State.” 104 Cong.
Rec. 12547. Also, the House bill eliminated the Interstate Commerce
Commission’s jurisdiction over discontinuance of stations, depots and
other facilities, leaving the state regulatory agencies’ power untouched.
This change, embodied in the Act, is additional evidence of Congress’
intent to leave regulation of local operations to the States.
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committee feels that the record at this time does not
support the broader change in venue, requested by
the railroads, which would have covered Interstate
Commerce Commission jurisdiction also over opera-
tions more local in character, such as those of a
branch line or other line of railroad located solely
within one State.” 104 Cong. Rec. 12533.

Congressman Harris repeatedly stated that even if the
train in question operated on an interstate line, the state
regulatory agency would have jurisdiction if the train
started and ended within the State. 104 Cong. Rec.
12530, 12542.

Finally, Senator Smathers’ comments, made after the
Senate-House Conference changed the bill to its present
form, should be noted. He said:

“we protected the right of the States . . . by leaving
to the State regulatory agencies the right to regulate
and have a final decision with respect to the discon-
tinuance of train service which originated and ended
within one particular State, except when it could be
established that intrastate service was a burden on
interstate commerce.

“In addition, the Senate receded on a provision
under which we had given the Interstate Commerce
Commission jurisdiction also to discontinue service
in depots, terminals, and other such facilities in con-
nection with the operation of railroads. We left
that matter in the hands of the State regulatory
agencies.” 104 Cong. Rec. 15528.

It is clear to us from this history, as it was to the Com-
mission, that Congress intended to, and did, leave “[j]uris-
diction over trains operating wholly within a single
State . . . with State regulatory commissions.”

The court below disregarded the plain words of the
statute and what we believe is the pertinent legislative
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history and rested its decision on the ground that to apply
§ 13a (1) so restrictively would “thwart the apparent pur-
pose of the Congress in adopting it.” 200 F. Supp., at
864. That purpose was, as the court below observed,
remedial. But it was conditioned by a desire to protect
state jurisdiction over local operations. To ignore this
we conclude was error. Therefore the judgment of the
court below must be

Reversed.
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McCULLOCH, CHAIRMAN, NATIONAL LABOR
RELATIONS BOARD, Et aL. v. SOCIEDAD NA-
CIONAL pe MARINEROS pe HONDURAS.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 107. Argued December 11-12, 1962.—
Decided February 18, 1963.*

1. A corporation organized and doing business in the United States
beneficially owns vessels which make regular sailings between the
United States, Latin American ports and other ports, transporting
the corporation’s products and other supplies. Each of the ves-
sels is legally owned by a foreign subsidiary of the American cor-
poration, flies the flag of a foreign nation, carries a foreign crew
represented by a foreign union and has other contacts with the
nation of its flag. Held: The jurisdictional provisions of the Na-
tional Labor Relations Act do not extend to the maritime operations
of such foreign-flag ships employing alien seamen. Pp. 11-22.

2. Although the members of the crews of these vessels were already
represented by a foreign union, the National Labor Relations Board
held that the Act extends to them, and it ordered representation
elections. This assertion of power to determine the representation
of foreign seamen aboard vessels under foreign flags aroused vigor-

| ous protests from foreign governments and created international

problems for our Government. On application of the foreign bar-
gaining agent of the vessels’ crewmen, the United States District

Court for the District of Columbia enjoined the members of the

Board from conducting the elections. Held: This action falls

within the limited exception fashioned in Leedom v. Kyne, 358

U. S. 184; the District Court had jurisdiction of the original suit

*Together with No. 91, McLeod, Regional Director, National La-
bor Relations Board, v. Empresa Hondurena de Vapores, S. A., and
No. 93, National Maritime Union of America, AFL-CIO, v. Em-
presa Hondurena de Vapores, S. A., both on certiorari to the United
States Court of Appeals for the Second Circuit, argued and decided
on the same dates.
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to set aside the Board’s determination because it was made in
excess of the Board’s powers; and the judgment of the District
Court is affirmed. Pp. 14-17.

201 F. Supp. 82, affirmed.
300 F. 2d 222, judgment vacated and cases remanded.

Dominick L. Manoli argued the cause for petitioners
in Nos. 91 and 107. With him on briefs for the Regional
Director and members of the National Labor Relations
Board in all three cases were Stuart Rothman and Norton
J. Come.

Herman E. Cooper argued the cause for petitioner in
No. 93. With him on the brief was H. Howard Ostrin.

Charles S. Rhyne argued the cause for respondent in
No. 107. With him on the brief was Brice W. Rhyne.

Orison 8. Marden argued the cause for respondent in
Nos. 91 and 93. With him on the brief was Chester
Bordeau.

Solicitor General Cozx, by special leave of Court, argued
the cause for the United States, as amicus curiae, urging
affirmance. With him on the brief were Acting Assistant
Attorney General Guilfoyle, Daniel M. Friedmanr and
Morton Hollander.

Briefs of amici curiae, urging affirmance, were filed by
Lawrence Hunt for the Government of the United King-
dom of Great Britain and Northern Ireland, by Robert
MacCrate for Canada, by James F. Sams for the Govern-
ment of the Republic of Honduras, and by Alfred Giardino
for the United Fruit Company.

A brief urging reversal was filed by J. Albert Woll,
Robert C. Mayer, Theodore J. St. Antoine and Thomas E.
Harris for the American Federation of Labor and Congress
of Industrial Organizations, as amicus curiae.
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MRg. JusTice CLARK delivered the opinion of the Court.

These companion cases, involving the same facts, ques-
tion the coverage of the National Labor Relations Act,
as amended, 61 Stat. 136, 73 Stat. 541, 29 U. S. C. §§ 151
et seq. A corporation organized and doing business in the
United States beneficially owns seagoing vessels which
make regular sailings between United States, Latin Amer-
ican and other ports transporting the corporation’s prod-
ucts and other supplies; each of the vessels is legally owned
by a foreign subsidiary of the American corporation, flies
the flag of a foreign nation, carries a foreign crew and has
other contacts with the nation of its flag. The question
arising is whether the Act extends to the crews engaged
in such a maritime operation. The National Labor Rela-
tions Board in a representation proceeding on the applica-
tion of the National Maritime Union held that it does and
ordered an election. 134 N. L. R. B. 287. The vessels’
foreign owner sought to enjoin the Board’s Regional Di-
rector from holding the election, but the District Court for
the Southern District of New York denied the requested
relief. 200 F. Supp. 484. The Court of Appeals for the
Second Circuit reversed, holding that the Act did not
apply to the maritime operations here and thus the Board
had no power to direct the election. 300 F. 2d 222. The
N. M. U. had intervened in the proceeding, and it peti-
tioned for a writ of certiorari (No. 93), as did the Regional
Director (No.91). Meanwhile, the United States District
Court for the District of Columbia, on application of the
foreign bargaining agent of the vessels’ crewmen, enjoined
the Board members in No. 107. 201 F. Supp. 82. We
granted each of the three petitions for certiorari, 370 U. S.
915, and consolidated the cases for argument.’

1In No. 107, appeal was perfected to the Court of Appeals for
the District of Columbia Circuit, to which court we granted a writ of
certiorari before judgment.
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We have concluded that the jurisdictional provisions of
the Act do not extend to maritime operations of foreign-
flag ships employing alien seamen.

I.

The National Maritime ‘Union of America, AFL-CIO,
filed a petition in 1959 with the National Labor Relations
Board seeking certification under § 9 (¢) of the Act, 29
U. S. C. § 159 (¢), as the representative of the unlicensed
seamen employed upon certain Honduran-flag vessels
owned by Empresa Hondurena de Vapores, S. A., a
Honduran corporation. The petition was filed against
United Fruit Company, a New Jersey corporation which
was alleged to be the owner of the majority of Empresa’s
stock. Empresa intervened and on hearing it was shown
that United Fruit owns all of its stock and elects its direc-
tors, though no officer or director of Empresa is an officer
or director of United Fruit and all are residents of Hon-
duras. In turn the proof was that United Fruit is owned
by citizens of the United States and maintains its principal
office at Boston. Its business was shown to be the culti-
vation, gathering, transporting and sale of bananas, sugar,
cacao and other tropical produce raised in Central and
South American countries and sold in the United States.

United Fruit maintains a fleet of cargo vessels which
it utilizes in this trade. A portion of the fleet consists of
13 Honduran-registered vessels operated * by Empresa
and time chartered to United Fruit, which vessels were
included in National Maritime Union’s representation
proceeding. The crews on these vessels are recruited by
Empresa in Honduras. They are Honduran -citizens
(save one Jamaican) and claim that country as their

2 Ten of the 13 vessels are owned and operated by Empresa. Three
are owned by Balboa Shipping Co., Inc., a Panamanian subsidiary of
United Fruit. Empresa acts as an agent for Balboa in the manage-
ment of the latter vessels.
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residence and home port. The crew are required to
sign Honduran shipping articles, and their wages, terms
and condition of employment, discipline, ete., are con-
trolled by a bargaining agreement between Empresa and
a Honduran union, Sociedad Nacional de Marineros de
Honduras. Under the Honduran Labor Code only a
union whose “juridic personality’ is recognized by Hon-
duras and which is composed of at least 90% of Honduran
citizens can represent the seamen on Honduran-registered
ships. The N. M. U. fulfils neither requirement. Further,
under Honduran law recognition of Sociedad as the bar-
gaining agent compels Empresa to deal exclusively with it
on all matters covered by the contract. The current agree-
ment in addition to recognition of Sociedad provides for a
union shop, with a no-strike-or-lockout provision, and sets
up wage scales, special allowances, maintenance and cure
provisions, hours of work, vacation time, holidays, over-
time, accident prevention, and other details of employ-
ment as well.

United Fruit, however, determines the ports of call of
the vessels, their cargoes and sailings, integrating the same
into its fleet organization. While the voyages are for the
most part between Central and South American ports and
those of the United States, the vessels each call at regular
intervals at Honduran ports for the purpose of taking on
and discharging cargo and, where necessary, renewing the
ship’s articles.

II.

The Board concluded from these facts that United
Fruit operated a single, integrated maritime operation
within which were the Empresa vessels, reasoning that
United Fruit was a joint employer with Empresa of
the seamen covered by N. M. U.’s petition. Citing its
own West India Fruit & Steamship Co. opinion, 130
N. L. R. B. 343 (1961), it concluded that the maritime
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operations involved substantial United States contacts,
outweighing the numerous foreign contacts present. The
Board held that Empresa was engaged in “commerce”
within the meaning of § 2 (6) of the Act® and that the
maritime operations “affected commerce” within § 2 (7),*
meeting the jurisdictional requirement of § 9 (¢)(1).° It
therefore ordered an election to be held among the seamen
signed on Empresa’s vessels to determine whether they
wished N. M. U., Sindicato Maritimo Nacional de Hon-
duras,® or no union to represent them.

As we have indicated, both Empresa and Sociedad
brought suits in Federal District Courts to prevent the
election, Empresa proceeding in New York against the
Regional Director—Nos. 91 and 93—and Sociedad in the

329 U. 8. C. §152 (6):

“The term ‘commerce’ means trade, traffic, commerce, transpor-
tation, or communication among the several States, or between
the District of Columbia or any Territory of the United States and
any State or other Territory, or between any foreign country and
any State, Territory, or the District of Columbia, or within the Dis-
trict of Columbia or any Territory, or between points in the same
State but through any other State or any Territory or the District
of Columbia or any foreign country.”

429 U. 8. C. §152 (7):

“The term ‘affecting commerce’ means in commerce, or burdening
or obstructing commerce or the free flow of commerce, or having led
or tending to lead to a labor dispute burdening or obstructing com-
merce or the free flow of commerce.”

529 U. S. C. §159 (¢)(1):

“Whenever a petition shall have been filed . . . the Board shall
investigate such petition and if it has reasonable cause to believe
that a question of representation affecting commerce exists shall
provide for an appropriate hearing . . . .”

Section 10 (a) of the Act, 29 U. S. C. § 160 (a), imposes the same
requirement, empowering the Board to “prevent any person from
engaging in any unfair labor practice . . . affecting commerce.”

6 Sindicato, a Honduran union, had intervened in the proceeding.
Sociedad was invited to intervene but declined to do so.
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District of Columbia against the members of the Board—
No. 107. In Nos. 91 and 93 the jurisdiction of the Dis-
trict Court was challenged on two grounds: first, that re-
view of representation proceedings is limited by § 9 (d)
of the Act, 29 U. S. C. § 159 (d), to indirect review as part
of a petition for enforcement or review of an order entered
under § 10 (¢), 29 U. S. C. § 160 (¢); and, second, that
the Board members were indispensable parties to the
action. The challenge based upon § 9 (d) was not raised
or adjudicated in Sociedad’s action against the Board
members—No. 107—and the indispensable-parties chal-
lenge is of course not an issue. Sociedad is not a party in
Nos. 91 and 93, although the impact of the Board order—
the same order challenged in No. 107—is felt by it. That
order has the effect of canceling Sociedad’s bargaining
agreement with Empresa’s seamen, since Sociedad is not
on the ballot called for by the Board. No. 107, therefore,
presents the question in better perspective, and we have
chosen it as the vehicle for our adjudication on the merits.
This obviates our passing on the jurisdictional questions
raised in Nos. 91 and 93, since the disposition of those
cases is controlled by our decision in No. 107.

We are not of course precluded from reexamining the
jurisdiction of the District Court in Sociedad’s action,
merely because no challenge was made by the parties.
Mutchell v. Maurer, 293 U. S. 237, 244 (1934). Having
examined the question whether the District Court had
jurisdiction at the instance of Sociedad to enjoin the
Board’s order, we hold that the action falls within the
limited exception fashioned in Leedom v. Kyne, 358 U. S.
184 (1958). In that case judicial intervention was per-
mitted since the Board’s order was “in excess of its dele-
gated powers and contrary to a specific prohibition in the
Act.” Id., at 183. While here the Board has violated
no specific prohibition in the Act, the overriding consid-
eration is that the Board’s assertion of power to determine

e

e

ST
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the representation of foreign seamen aboard vessels
under foreign flags has aroused vigorous protests from
foreign governments and created international problems
for our Government. Important interests of the imme-
diate parties are of course at stake. But the presence of
public questions particularly high in the scale of our
national interest because of their international complexion
is a uniquely compelling justification for prompt judicial
resolution of the controversy over the Board’s power. No
question of remotely comparable urgency was involved in
Kyne, which was a purely domestic adversary situation.
The exception recognized today is therefore not to be
taken as an enlargement of the exception in Kyne.

I1I.

Since the parties all agree that the Congress has con-
stitutional power to apply the National Labor Relations
Act to the crews working foreign-flag ships, at least while
they are in American waters, The Exchange, 7 Cranch
116, 143 (1812) ; Wildenhus’s Case, 120 U. S. 1, 11 (1887);
Benz v. Compania Naviera Hidalgo, 353 U. S. 138, 142
(1957), we go directly to the question whether Congress
exercised that power. Our decision on this point being
dispositive of the case, we do not reach the other questions
raised by the parties and the amici curiae.

The question of application of the laws of the United
States to foreign-flag ships and their crews has arisen often
and in various contexts.” As to the application of the
National Labor Relations Act and its amendments, the
Board has evolved a test relying on the relative weight
of a ship’s foreign as compared with its American con-
tacts. That test led the Board to conclude here, as in
West India Fruit & Steamship Co., supra, that the foreign-
flag ships’ activities affected “commerce” and brought

"See generally Comment, 69 Yale L. J. 498, 506-511 (1960);
Boczek, Flags of Convenience (1962).

692-437 O-63—6
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them within the coverage of the Act. Where the balanc-
ing of the vessel’s contacts has resulted in a contrary find-
ing, the Board has concluded that the Act does not apply.®

Six years ago this Court considered the question of the
application of the Taft-Hartley amendments to the Act
in a suit for damages “resulting from the picketing of a
foreign ship operated entirely by foreign seamen under
foreign articles while the vessel [was] temporarily in an
American port.” Benz v. Compania Naviera Hidalgo,
supra, at 139. We held that the Act did not apply, search-
ing the language and the legislative history and conclud-
ing that the latter “inescapably describes the boundaries
of the Act as including only the workingmen of our own
country and its possessions.” Id.,at 144. Subsequently,
in Marine Cooks & Stewards v. Panama 8. S. Co., 362
U. S. 365 (1960), we held that the Norris-LaGuardia
Act, 20 U. S. C. §101, deprived a Federal District
Court of jurisdiction to enjoin picketing of a foreign-
flag ship, specifically limiting the holding to the jurisdic-
tion of the court “to issue the injunction it did under the
circumstances shown.” Id., at 372. That case cannot
be regarded as limiting the earlier Benz holding, however,
since no question as to “whether the picketing . . . was
tortious under state or federal law’” was either presented
or decided. Ibid. Indeed, the Court specifically noted
that the application of the Norris-LaGuardia Act “to
curtail and regulate the jurisdiction of courts” differs from
the application of the Taft-Hartley Act “to regulate the
conduct of people engaged in labor disputes.” Ibid.; see
Comment, 69 Yale L. J. 498, 523-525 (1960).

It is contended that this case is nonetheless distinguish-
able from Benz in two respects. First, here there is a fleet
of vessels not temporarily in United States waters but

8 E. g., Dalzell Towing Co., 137 N. L. R. B. No. 48,50 L. R. R. M.
1164 (1962).
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operating in a regular course of trade between foreign
ports and those of the United States; and, second, the
foreign owner of the ships is in turn owned by an Ameri-
can corporation. We note that both of these points rely
on additional American contacts and therefore necessarily
presume the validity of the “balancing of contacts” theory
of the Board. But to follow such a suggested procedure
to the ultimate might require that the Board inquire into
the internal discipline and order of all foreign vessels
calling at American ports. Such activity would raise
considerable disturbance not only in the field of maritime
law but in our international relations as well. In addi-
tion, enforcement of Board orders would project the courts
into application of the sanctions of the Act to foreign-flag
ships on a purely ad hoc weighing of contacts basis.’
This would inevitably lead to embarrassment in foreign
affairs and be entirely infeasible in actual practice. The
question, therefore, appears to us more basic; namely,
whether the Act as written was intended to have any
application to foreign registered vessels employing alien
seamen.

Petitioners say that the language of the Act may be
read literally as including foreign-flag vessels within its
coverage. But, as in Benz, they have been unable to point
to any specific language in the Act itself or in its extensive
legislative history that reflects such a congressional intent.
Indeed, the opposite is true as we found in Benz, where

9 Our conelusion does not foreclose such a procedure in differerit
contexts, such as the Jones Act, 46 U. S. C. § 688, where the pervasive
regulation of the internal order of a ship may not be present. As
regards application of the Jones Act to maritime torts on foreign
ships, however, the Court has stated that “[p]erhaps the most vener-
able and universal rule of maritime law relevant to our problem is that
which gives cardinal importance to the law of the flag.” Lauritzen
v. Larsen, 345 U. S. 571, 584 (1953); see Romero v. International
Terminal Operating Co., 358 U. S. 354, 381-384 (1959); Boczek,
op. cit., supra, note 7, at 178-180.
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we pointed to the language of Chairman Hartley char-
acterizing the Act as “a bill of rights both for American
workingmen and for their employers.” 353 U. S., at 144.
We continue to believe that if the sponsors of the original
Act or of its amendments conceived of the application now
sought by the Board they failed to translate such thoughts
into describing the boundaries of the Act as including
foreign-flag vessels manned by alien crews.** Therefore,
we find no basis for a construction which would exert
United States jurisdiction over and apply its laws to
the internal management and affairs of the vessels
here flying the Honduran flag, contrary to the recognition
long afforded them not only by our State Department '

10In 1959 Congress enacted § 14 (c) (1) of the Act, 29 U. S. C.
(Supp. II) § 164 (c) (1), granting the Board discretionary power to
decline jurisdiction over labor disputes with insubstantial effects, with
a proviso that:

“. . . the Board shall not decline to assert jurisdiction over any labor
dispute over which it would assert jurisdiction under the standards
prevailing upon August 1, 1959.”

It is argued that the Board would have exerted jurisdiction over
Empresa’s vessels and crewmen under those “standards,” as illus-
trated by its action in Peninsular & Occidental Steamship Co., 120
N. L. R. B. 1097 (1958), about which case the Congress is presumed
to have known. Aside from the fact that Congress presumably was
aware also of our decision in Benz, the argument is unconvineing.
Nothing in the language or the legislative history of the 1959 amend-
ments to the Act clearly indicates a congressional intent to apply the
Act to foreign-flag ships and their crews. The “standards” to which
§14 (¢) (1) refers are the minimum dollar amounts established by
the Board for jurisdictional purposes, and the problem to which
§ 14 (c) is addressed is the “no-man’s land” created by Guss v. Utah
Labor Relations Baard, 353 U. S. 1 (1957). See 25 N. L. R. B. Ann.
Rep. 18-19 (1960) ; II Legislative History of the Labor-Management
Reporting and Disclosure Act of 1959 (1959), 11531154, 1720; 105
Cong. Rec. 6548-6549, 18134.

1 State Department regulations provide that a foreign vessel
includes “any vessel regardless of ownership, which is documented
under the laws of a foreign country.” 22 CFR §81.1 (f).
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but also by the Congress.*> In addition, our attention is
called to the well-established rule of international law
that the law of the flag state ordinarily governs the inter-
nal affairs of a ship. See Wildenhus’s Case, supra, at 12;
Colombos, The International Law of the Sea (3d rev.
ed. 1954), 222-223. The possibility of international
discord cannot therefore be gainsaid. KEspecially is this
true on account of the concurrent application of the
Act and the Honduran Labor Code that would result
with our approval of jurisdiction. Sociedad, currently
the exclusive bargaining agent of Empresa under Hon-
duran law, would have a head-on collision with N. M. U.
should it become the exclusive bargaining agent under the
Act. This would be aggravated by the fact that under
Honduran law N. M. U. is prohibited from representing
the seamen on Honduran-flag ships even in the absence of
a recognized bargaining agent. Thus even though Socie-
dad withdrew from such an intramural labor fight—a
highly unlikely circumstance—questions of such interna-
tional import would remain as to invite retaliatory action
from other nations as well as Honduras.

The presence of such highly charged international
circumstances brings to mind the admonition of Mr.
Chief Justice Marshall in The Charming Betsy, 2
Cranch 64, 118 (1804), that “an act of congress ought
never to be construed to violate the law of nations if any
other possible construction remains . . . .”” We there-
fore conclude, as we did in Benz, that for us to sanction
the exercise of local sovereignty under such conditions in
this “delicate field of international relations there must

12 Article X of the Treaty of Friendship, Commerce and Consular
Rights between Honduras and the United States, 45 Stat. 2618 (1927),
provides that merchant vessels flying the flags and having the papers
of either country “shall, both within the territorial waters of the
other High Contracting Party and on the high seas, be deemed to
be the vessels of the Party whose flag is flown.”
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be present the affirmative intention of the Congress
clearly expressed.” 353 U. S., at 147. Since neither we
nor the parties are able to find any such clear expression,
we hold that the Board was without jurisdiction to order
the election. This is not to imply, however, “any impair-
ment of our own sovereignty, or limitation of the power
of Congress” in this field. Lauritzen v. Larsen, 345 U. S.
571, 578 (1953). In fact, just as we directed the parties
in Benz to the Congress, which “alone has the facilities
necessary to make fairly such an important policy deci-
sion,” 353 U. S., at 147, we conclude here that the argu- .
ments should be directed to the Congress rather than to us.
Cf. Lauritzen v. Larsen, supra, at 593. |
The judgment of the District Court is therefore affirmed
in No. 107. The judgment of the Court of Appeals in ‘
Nos. 91 and 93 is vacated and the cases are remanded to
that court, with instructions that it remand to the District
Court for dismissal of the complaint in light of our
decision in No. 107.

It is so ordered.

MR. JusticE GOLDBERG took no part in the considera-
tion or decision of these cases.

Mgr. Jusrice DoucGLas, concurring.’

I had supposed that the activities of American labor
organizations whether related to domestic vessels or to
foreign ones were covered by the National Labor Relations
Act, at least absent a treaty which evinces a different
policy.> Cf. Cook v. United States, 288 U. S. 102, 118-

1 [This opinion applies also to No. 33, Incres Steamship Co., Ltd.,
v. International Maritime Workers, post, p. 24.]

2Tt is agreed that Article XXII of the Treaty of Friendship, Com-
merce, and Consular Rights between the United States and Honduras,
45 Stat. 2618 (1927), and Article X of the Convention with Liberia
of October 7, 1938, 54 Stat. 1751, 1756, grant those nations exclusive
jurisdiction over the matters here involved.
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120. But my views were rejected in Benz v. Compania
Nawviera Hidalgo, 353 U. S. 138; and, having lost that
cause in Beng, I bow to its inexorable extension here. The
practical effect of our decision is to shift from all the
taxpayers to seamen alone the main burden of financing
an executive policy of assuring the availability of an ade-
quate American-owned merchant fleet for federal use
during national emergencies. See Note, Panlibhon Reg-
istration of American-Owned Merchant Ships: Govern-
ment Policy and the Problem of the Courts, 60 Col. L.
Rev. 711.
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INCRES STEAMSHIP CO., LTD., ». INTERNA-
TIONAL MARITIME WORKERS UNION

ET AL.

CERTIORARI TO THE COURT OF APPEALS OF NEW YORK.
No. 33. Argued December 12, 1962.—Decided February 18, 1963.

Petitioner is a Liberian corporation which is wholly owned by Italian
nationals. It operates two Liberian-registered ships which make
regularly scheduled cruises between New York City and various
Caribbean ports for seven months each year and annual eruises to
Ttaly, where they undergo repairs and the crews take their leaves.
The crews are nonresident aliens, mostly Italians, and they are
recruited and hired in TItaly, where they sign Liberian articles.
Respondent union is an American labor organization formed for the
primary purpose of organizing foreign seamen on foreign-flag ships,
and it began picketing petitioner’s ships while one was docked in
New York and the other anchored offshore. Petitioner sued in a
New York State Court for injunctive relief, which was granted.
Held: The National Labor Relations Act is inapplicable to the
maritime operations of foreign-flag ships employing alien seamen,
MecCulloch v. Sociedad Nacional, ante, p. 10, and it did not deprive
the State Court of jurisdiction to grant such relief. Pp. 24-28.

10 N. Y. 2d 218, 176 N. E. 2d 719, judgment vacated and cause
remanded.

Breck P. McAllister argued the cause for petitioner.
With him on the briefs were George S. Leisure and Peter
W. Mitchell.

H. Howard Ostrin argued the cause for respondents.
With him on the brief was Herman E. Cooper.

Briefs of amici curige, urging reversal, were filed by
Solicitor General Cox, Acting Assistant Attorney General
Guilfoyle, Daniel M. Friedman and Morton Hollander
for the United States, by Lawrence Hunt for the Govern-
ment of the United Kingdom of Great Britain and
Northern Ireland, by Herbert Brownell and Jack P. Jef-
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feries for the Republic of Panama, and by Burton H.
White for the Republic of Liberia.

A brief urging affirmance was filed by Neal Rutledge
for the Seafarers’ International Union of North America,
as amicus curiae.

MR. Jusrice CLARK delivered the opinion of the Court.

The basic issue in this case, the application of the
National Labor Relations Act, as amended, 61 Stat. 136,
73 Stat. 541, 29 U. S. C. §§ 151 et seq., is decided this day
in McCulloch v. Sociedad Nacional, ante, p. 10. 1In view
of factual differences and procedural dissimilarity from
that case, however, we find it appropriate to write briefly.

The petitioner, Incres Steamship Company, Ltd., is a
Liberian corporation which is wholly owned by Italian
nationals. It operates two Liberian-registered passenger
ships, the Nassau and the Victoria, which make regu-
larly scheduled cruises between New York City and var-
ious Caribbean ports for seven months each year. In
addition, annual cruises are made to Italy, where the ves-
sels undergo repairs and the crews take their leaves. The
crews of both vessels are nonresident aliens, most of
whom are Italians, and they are recruited and hired in
Italy, where they sign Liberian articles.

Incres maintains its principal office in London, and it
has no place of business in Liberia. It shares an office in
New York City with Incres Line Agency, Inc., a New
York corporation which is controlled by Incres and acts
as agent for its cruise business. The president of Incres,
an Italian national, who is a part-time New York resi-
dent, is also an unpaid officer and director of Incres Line
Agency. He conducts business of Incres from the Incres
Line Agency office when he is in New York.

The respondent, International Maritime Workers
Union, is an American labor organization formed by two
other American unions for the primary purpose of organiz-
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ing foreign seamen on foreign-flag ships. In February
of 1960 it began a campaign to organize the seamen on
Incres’ vessels. On May 13, 1960, as part of this cam-
paign, IMWU began picketing at the pier where the
Nassau was docked. Two days later the Victoria, while
anchored offshore, was picketed by IMWTU representa-
tives in a launch. The IMWTU representatives persuaded
some crew members of the Nassau not to perform their
duties, and longshoremen and tugboat crews were tem-
porarily persuaded to refrain from servicing both vessels.
As a result of this activity, several cruises were canceled.

On May 16, 1960, Incres brought this action for
damages and injunctive relief against IMWU. On the
same day IMWU filed unfair labor practice charges
against Incres, on which the National Labor Relations
Board has conducted an investigation but has not ren-
dered a decision. The Supreme Court of New York
County granted a temporary and, after trial, a permanent
injunction enjoining the union from picketing Incres’ ves-
sels or from encouraging crew members to refrain from
working on those vessels. The Appellate Division af-
firmed. 11 App. Div. 2d 177, 202 N. Y. S. 2d 692. The
New York Court of Appeals, by a divided court, reversed.
10 N. Y. 2d 218, 176 N. E. 2d 719. Applying our
decision in San Diego Building Trades Council v. Gar-
mon, 359 U. S. 236 (1959), it held that the state courts
had no jurisdiction until the Board refused to act in the
dispute, since it was ‘“surely arguable” that the Board
would exercise jurisdiction under the contacts theory as
applied in West India Fruit & Steamship Co., 130
N. L. R. B. 343 (1961), and other Board decisions. We
granted certiorari, 368 U. S. 924, and the case was argued
with McCulloch v. Sociedad Nacional, supra, and its
companion cases.

We held today in Sociedad Nacional that the Act does
not apply to foreign-registered ships employing alien sea-
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men. The holding and reasoning in that case are equally
applicable to the maritime operations here, leading to the
conclusion that the Act does not apply. It is true that
our decision in Garmon, supra, as applied in Marine Engi-
neers Beneficial Assn. v. Interlake S. 8. Co., 370 U. S. 173
(1962), results in pre-emption of state court jurisdiction
if a dispute is arguably within the jurisdiction of the
Board. But, although it was arguable that the Board’s
jurisdiction extended to this dispute at the time of the
New York Court of Appeals’ decision, our decision in
Sociedad Nacional clearly negates such jurisdiction now.
In that case we were immediately concerned with the
Board’s jurisdiction to direct an election, holding that the
Act had no application to the operations of foreign-flag
ships employing alien crews. Therefore, no different re-
sult as to Board jurisdiction follows from the fact that our
immediate concern here is the picketing of a foreign-flag
ship by an American union. See Benz v. Compania
Nawviera Hidalgo, 353 U. S. 138 (1957). The Board’s
jurisdiction to prevent unfair labor practices, like its juris-
diction to direct elections, is based upon circumstances
“affecting commerce,” and we have concluded that mari-
time operations of foreign-flag ships employing alien sea-
men are not in “commerce” within the meaning of § 2 (6),
29 U. S. C. §152 (6).

No different result is suggested by our decision in Team-
sters Union v. New York, N. H. & H. R. Co., 350 U. S.
155 (1956). There we held that a railroad, subject to the
Railway Labor Act and thus exempt from the definition
of “employer” in the National Labor Relations Act, was
not thereby precluded from “seeking the aid of the Board
in circumstances unrelated to its employer-employee rela-
tions.” Id., at 159. Therefore, in a situation where a
union “was in no way concerned with [the railroad’s]
labor policy,” id., at 160, but sought to prevent motor
carrier employees from delivering truck-trailers to the
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railroad for “piggy-back” carriage, we held that state
court jurisdiction was pre-empted by the Act. Here, of
course, the IMWU’s activities are directly related to
Incres’ employer-employee relationships, since the very
purpose of those activities was the organization of alien
seamen on Incres’ vessels.

For the reasons stated, the judgment of the Court of
Appeals is vacated and the cause is remanded for further
proceedings consistent with this opinion and that in
Sociedad Nactonal.

It is so ordered.

MRg. Justice GOLDBERG took no part in the consideration
or decision of this case.

[For concurring opinion of MR. JusTice DouGLAs, see
ante, p. 22.]
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UNITED STATES v. NATIONAL DAIRY
PRODUCTS CORP. ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI.

No. 18. Argued March 21, 1962.—Restored to the calendar for rear-
gument April 2, 1962.—Reargued December 5, 1962.—Decided
February 18, 1963.

Section 3 of the Robinson-Patman Act, making it a crime to sell goods
at “unreasonably low prices for the purpose of destroying competi-
tion or eliminating a competitor,” is not unconstitutionally vague
or indefinite as applied to sales made below cost without any legiti-
mate commercial objective and with specific intent to destroy
competition. Pp. 29-37.

Reversed and remanded for trial.

Daniel M. Friedman reargued the cause for the United
States. With him on the briefs were Solicitor General
Coz, Assistant Attorney General Loevinger and Lionel
Kestenbaum.

John T. Chadwell reargued the cause for appellees.
With him on the briefs were Richard W. McLaren, James
A. Rahl, Jean Engstrom, Martin J. Purcell and John H.
Lashly.

MR. JusTice CLARK delivered the opinion of the Court.

This case involves the question whether §3 of the
Robinson-Patman Act, 15 U. S. C. § 13a, making it a
crime to sell goods at “unreasonably low prices for the
purpose of destroying competition or eliminating a com-
petitor,” is unconstitutionally vague and indefinite as
applied to sales made below cost with such purpose. Na-
tional Dairy and Raymond J. Wise, a vice-president and
director, upon being charged, inter alia, with violating § 3
by making sales below cost for the purpose of destroying
competition, moved for dismissal of the Robinson-Pat-
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man Act counts of the indictment on the ground that the
statute is unconstitutionally vague and indefinite. The
Distriet Court granted the motion and ordered dismissal.
On direct appeal under the Criminal Appeals Act, 18
U. S. C. § 3731, we noted probable jurisdiction, 368 U. S.
808, because of the importance of the issue in the admin-
istration of the Robinson-Patman Act. We have con-
cluded that the order of dismissal was error and therefore
remand the case for trial.

I-

National Dairy is engaged in the business of purchasing,
processing, distributing and selling milk and other dairy
products throughout the United States. Through its
processing plant in Kansas City, Missouri, National Dairy
has for the past several years been in competition with
national concerns and various local dairies in the Greater
Kansas City area and the surrounding areas of Kansas
and Missouri. In the Greater Kansas City market Na-
tional Dairy distributes its products directly, but cities
and towns in the surrounding Kansas and Missouri areas
outside this market are served by independent distribu-
tors who purchase milk from National Dairy and resell
on their own account.

The indictment charged violations of both the Sherman
Act, 15 U. S. C. § 1, and the Robinson-Patman Act in
Kansas City and in six local markets in the adjacent
area."” The Robinson-Patman counts charged National

18even counts of the 15-count indictment charged violations of
§ 3 of the Robinson-Patman Aet. The Sherman Act and Robinson-
Patman Act counts relate to the same course of conduct.

One Robinson-Patman count, number 13, charges Raymond J.
Wise, a vice-president and director of National, with authorizing
National’s pricing practice and ordering its effectuation in the Kansas
City market. United States v. Wise, 370 U. S. 405 (1962), involves
two Sherman Act counts of the indictment which named Wise as a
defendant.
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Dairy and Wise with selling milk in those markets “at
unreasonably low prices for the purpose of destroying
competition.” Further specifying the acts complained
of, the indictment charged National Dairy with having
“utilized the advantages it possesses by reason of the fact
that it operates in a great many different geographical
localities in order to finance and subsidize a price war
against the small dairies selling milk in competition with
it . . . by intentionally selling milk [directly or to a dis-
tributor] at prices below National’s cost.” 1In five of the
markets National Dairy’s pricing practice was alleged to
have resulted in “severe financial losses to small dairies,”
and in two others the effect was claimed to have been to
“eliminate competition” and “drive small dairies from”
the market.

National Dairy and Wise moved to dismiss all of the
Robinson-Patman counts on the grounds that the statu-
tory provision, “unreasonably low prices,” is so vague and
indefinite as to violate the due process requirement of the
Fifth Amendment and an indictment based on this pro-
vision is violative of the Sixth Amendment in that it does
not adequately apprise them of the charges. The Dis-
trict Court, after rendering an oral opinion holding that
§ 3 of the Robinson-Patman Act is unconstitutionally
vague and indefinite, granted the motion and ordered dis-
missal of the § 3 counts. The case came here on direct
appeal from the order of dismissal.

II.

National Dairy and Wise urge that § 3 is to be tested
solely “on its face” rather than as applied to the conduct
charged in the indictment, 7. e., sales below cost for the
purpose of destroying competition. The Government,
on the other hand, places greater emphasis on the latter,
contending that whether or not there is doubt as to the
validity of the statute in all of its possible applications,
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§ 3 is plainly constitutional in its application to the
conduct alleged in the indictment.

It is true that a statute attacked as vague must initially
be examined “on its face,” but it does not follow that a
readily discernible dividing line can always be drawn,
with statutes falling neatly into one of the two categories
of “valid” or “invalid” solely on the basis of such an
examination.

We do not evaluate § 3 in the abstract.

“The delicate power of pronouncing an Act of Con-
gress unconstitutional is not to be exercised with
reference to hypothetical cases . . . . [A] limiting
construction could be given to the statute by the
court responsible for its construction if an applica-
tion of doubtful constitutionality were . . . pre-
sented. We might add that application of this rule
frees the Court not only from unnecessary pronounce-
ment on constitutional issues, but also from prema-
ture interpretations of statutes in areas where their
constitutional application might be cloudy.” United
States v. Raines, 362 U. S. 17, 22 (1960).

The strong presumptive validity that attaches to an Act
of Congress has led this Court to hold many times that
statutes are not automatically invalidated as vague simply
because difficulty is found in determining whether certain
marginal offenses fall within their language. E. g., Jor-
dan v. De George, 341 U. S. 223, 231 (1951), and United
States v. Petrillo, 332 U. S. 1,7 (1947). Indeed, we have
consistently sought an interpretation which supports the
constitutionality of legislation. E. g., United States v.
Rumely, 345 U. S. 41, 47 (1953) ; Crowell v. Benson, 285
U. S. 22, 62 (1932) ; see Screws v. United States, 325 U. S.
91 (1945).

Void for vagueness simply means that criminal respon-
sibility should not attach where one could not reasonably
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understand that his contemplated conduct is proscribed.
United States v. Harriss, 347 U. S. 612, 617 (1954). In
determining the sufficiency of the notice a statute must
of necessity be examined in the light of the conduct with
which a defendant is charged. Robinson v. United States,
324 U. S. 282 (1945). In view of these principles we
must conclude that if §3 of the Robinson-Patman Act
gave National Dairy and Wise sufficient warning that
selling below cost for the purpose of destroying compe-
tition is unlawful, the statute is constitutional as applied
to them.? This is not to say that a bead-sight indictment
can correct a blunderbuss statute, for the latter itself
must be sufficiently focused to forewarn of both its reach
and coverage. We therefore consider the vagueness at-
tack solely in relation to whether the statute sufficiently
warned National Dairy and Wise that selling “below cost”
with predatory intent was within its prohibition of
‘“unreasonably low prices.”

I1I1.

The history of § 3 of the Robinson-Patman Act indi-
cates that selling below cost, unless mitigated by some
acceptable business exigency, was intended to be pro-
hibited by the words “unreasonably low prices.” That
sales below cost without a justifying business reason may
come within the prosecriptions of the Sherman Act has
long been established. See, e. g., Standard Oil Co. v.
United States, 221 U. S. 1 (1911). Further, when the
Clayton Act was enacted in 1914 to strengthen the Sher-
man Act, Congress passed § 2 to cover price discrimina-
tion by large companies which compete by lowering
prices, “oftentimes below the cost of production . .

2 It should be noted that, in reviewing a case in which a motion
to dismiss was granted, we are required to accept well-pleaded allega-
tions of the indictment as the hypothesis for decision. Boyce Motor
Lines v. United States, 342 U. S. 337, 343 (1952).

692-437 O-63—7
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with the intent to destroy and make unprofitable the busi-
ness of their competitors.” H.R.Rep. No. 627, 63d Cong.,
2d Sess. 8. The 1936 enactment of the Robinson-Patman
Act was for the purpose of “strengthening the Clayton
Act provisions,” Federal Trade Comm’'n v. Anheuser-
Busch, Inc., 363 U. S. 536, 544 (1960), and the Act was
aimed at a specific weapon of the monopolist—predatory
pricing. Moreover, § 3 was described by Representa-
tive Utterback, a House manager of the joint conference
committee, as attaching “criminal penalties in addition to
the civil liabilities and remedies already provided by the
Clayton Act.” 80 Cong. Rec. 9419.

This Court, in Moore v. Mead’s Fine Bread Co., 348
U. S. 115 (1954), a case based in part on § 3, recognized
the applicability of the Robinson-Patman Act to con-
duet quite similar to that with which National Dairy and
Wise are charged here. The Court said, “Congress by
the Clayton Act and Robinson-Patman Act barred the
use of interstate business to destroy local business”
through programs in which “profits made in interstate
activities would underwrite the losses of local price-cut-
ting campaigns.” Id., at 120, 119,

In proscribing sales at “unreasonably low prices for the
purpose of destroying competition or eliminating a com-
petitor” we believe that Congress condemned sales made
below cost for such purpose. And we believe that Na-
tional Dairy and Wise could reasonably understand from
the statutory language that the conduct described in the
indictment was proscribed by the Act. They say, how-
ever, that this is but the same horse with a different bridle
because the phrase “below cost” is itself a vague and in-
definite expression in business.

Whether “below cost” refers to “direct” or “fully dis-
tributed” cost or some other level of cost computation
cannot be decided in the abstract. There is nothing in
the record on this point, and it may well be that the issue
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will be rendered academic by a showing that National
Dairy sold below any of these cost levels. Therefore, we
do not reach this issue here. As we said in Automatic
Canteen Co. v. Federal Trade Commi’'n, 346 U. S. 61, 65
(1953) : “Since precision of expression is not an outstand-
ing characteristic of the Robinson-Patman Act, exact
formulation of the issue before us is necessary to avoid
inadvertent pronouncement on statutory language in one
context when the same language may require separate
consideration in other settings.”

Finally, we think the additional element of predatory
intent alleged in the indictment and required by the Act
provides further definition of the prohibited conduct.
We believe the notice here is more specific than that which
was held adequate in Screws v. United States, 325 U. S.
91 (1945), in which a requirement of intent served to
“relieve the statute of the objection that it punishes with-
out warning an offense of which the accused was unaware.”
Id., at 102; see id., at 101-107. Proscribed by the statute
in Screws was the intentional achievement of a result,
1. e., the willful deprivation of certain rights. The Act
here, however, in prohibiting sales at unreasonably low
prices for the purpose of destroying competition, listed as
elements of the illegal conduct not only the intent to
achieve a result—destruction of competition—but also
the act—selling at unreasonably low prices—done in
furtherance of that design or purpose. It seems clear that
the necessary specificity of warning is afforded when, as
here, separate, though related, statutory elements of pro-
hibited activity come to focus on one course of conduct.

United States v. Cohen Grocery Co., 255 U. S. 81
(1921), on which much reliance is placed, is inapposite
here. In Cohen the Act proscribed “any unjust or unrea-
sonable rate or charge.”” The charge in the indictment
was in the exact language of the statute, and, in specifying
the conduct covered by the charge, the indictment did
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nothing more than state the price the defendant was
alleged to have collected. Hence, the Court held that a
“specific or definite” act was neither proscribed by the Act
nor alleged in the indictment. Id., at 8. Moreover, the
standard held too vague in Cohen was without a mean-
ingful referent in business practice or usage. “[T]here
was no accepted and fairly stable commercial standard
which could be regarded as impliedly taken up and
adopted by the statute . . . .” Small Co. v. American
Sugar Rfg. Co., 267 U. S. 233,240-241 (1925). In view of
the business practices against which § 3 was unmistakably
directed and the specificity of the violations charged in
the indictment here, both absent in Cohen, the proffered
analogy to that case must be rejected.

In this connection we also note that the approach to
“yagueness”’ governing a case like this is different from
that followed in cases arising under the First Amendment.
There we are concerned with the vagueness of the statute
“on its face” because such vagueness may in itself deter
constitutionally protected and socially desirable conduct.
See Thornhill v. Alabama, 310 U. S. 88,98 (1940); NAACP
v. Button, 371 U. S. 415. No such factor is present here
where the statute is directed only at conduct designed to
destroy competition, activity which is neither constitu-
tionally protected nor socially desirable. We are thus
permitted to consider the warning provided by § 3 not
only in terms of the statute “on its face” but also in the
light of the conduct to which it is applied. The reliance
of National Dairy and Wise on First Amendment cases is
therefore misplaced.

IV.

This opinion is not to be construed, however, as hold-
ing that every sale below cost constitutes a violation of
§ 3. Such sales are not condemned when made in fur-
therance of a legitimate commercial objective, such as the
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liquidation of excess, obsolete or perishable merchandise,
or the need to meet a lawful, equally low price of a com-
petitor. 80 Cong. Rec. 6332, 6334 ; see Ben Hur Coal Co.
v. Wells, 242 F. 2d 481 (C. A. 10th Cir. 1957). Sales
below cost in these instances would neither be “unreason-
ably low” nor made with predatory intent. But sales
made below cost without legitimate commercial objective
and with specific intent to destroy competition would
clearly fall within the prohibitions of § 3.

Since the indietment charges the latter conduect and,
as noted, supra, n. 2, we are bound by the well-pleaded
allegations of the indictment, we must conclude that Na-
tional Dairy and Wise were adequately forewarned of the
1llegal conduct charged against them and remand the case
for trial. Our holding, of course, does not foreclose proof
on the merits as to the reasonableness of the alleged
pricing conduct or, for that matter, the absence of the
predatory intent necessary to conviction.

Reversed and remanded.

MRg. JusticE Brack, with whom MR. JUSTICE STEWART
and MR. JusticE GOLDBERG join, dissenting.

The statute here involved makes it a erime to sell “goods
at unreasonably low prices for the purpose of destroying
competition or eliminating a competitor.” 15 U. S. C.
§ 13a. In United States v. Cohen Grocery Co., 255 U. S.
81 (1921), this Court held unconstitutional and void for
vagueness a statute which made it a erime “for any person
willfully . . . to make any unjust or unreasonable rate or
charge” in dealing in or with any necessaries. The rule
established by that case has been often followed,® is in
my judgment sound, and should control this case. Ac-

1E. g, Cline v. Frink Dairy Co., 274 U. S. 445 (1927); Lanzetta
v. New Jersey, 306 U. S. 451 (1939); cf. United States v. Cardiff,
344 U. S. 174 (1952).
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cordingly, I would affirm the District Court’s judgment
holding the statute invalid. The Court here attempts
by interpretation to substitute unambiguous standards for
the vague standard of “unreasonably low prices” used by
Congress in the statute. It seems to me that if this crimi-
nal statute is to be so drastically reconstructed it should
be done by Congress, not by us. Moreover, I agree with
the Attorney General’s National Committee to Study the
Antitrust Laws, which concluded:

“Doubts besetting Section 3’s constitutionality seem
well founded ; no gloss imparted by history or adjudi-
cation has settled the vague contours of this harsh
criminal law.” *

2 Atty. Gen. Nat. Comm. Antitrust Rep. 201 (1955) (recom-
mending repeal of § 3).
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UNITED STATES v. GILMORE et ux.
CERTIORARI TO THE UNITED STATES COURT OF CLAIMS.

No. 21. Argued March 27-28, 1962.—Restored to the calendar for
reargument April 2, 1962 —Reargued December 5-6, 1962.—
Decided February 18, 1963.

Respondent sued for refund of part of the income taxes paid by him
for the years 1953 and 1954, on the ground that legal expenses
incurred by him in defending divorce litigation with his former wife
were deductible under § 23 (a)(2) of the Internal Revenue Code
of 1939, as amended, which allows as deductions from gross income
“ordinary and necessary expenses . . . incurred . . . for the con-
servation . . . of property held for the production of income.”
His gross income was derived almost entirely from his salary as
president of three corporations which were franchised automobile
dealers and from dividends from his controlling stock in such
corporations. His wife had sued for divorce, alimony and an
alleged community property interest in such stock, and he alleged
that, had he not succeeded in defeating these claims, he might have
lost his stock, his corporate positions and the dealer franchises,
from which nearly all of his income was derived. Held: None of
respondent’s expenditures in resisting these claims is deductible
under § 23 (a)(2). Pp. 40-52.

(a) The origin and character of the claim with respect to which
an expense was incurred, rather than its potential consequences
upon the fortunes of the taxpayer, is the controlling basic test of
whether the expense was “business” or “personal” and hence
whether or not it is deduetible under § 23 (a) (2). Pp. 44-51.

(b) The wife’s claims stemmed entirely from the marital rela-
tionship, and not, under any tenable view of things, from income-
producing activity. Therefore, none of respondent’s expenditures
in resisting these claims can be deemed “business” expenses deduct-
ible under § 23 (a) (2). Pp.51-52.

— Ct. Cl. —, 290 F. 2d 942, reversed and case remanded.

Wayne G. Barnett reargued the cause for the United
States. With him on the briefs were Solicitor General
Cozx, Assistant Attorney General Oberdorfer, Richard J.
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Medalie, Melva M. Graney, Harold C. Wilkenfeld and
Arthur I. Gould.

Eli Freed reargued the cause and filed briefs for
respondents.

MRr. Justice Harpan delivered the opinion of the
Court.

In 1955 the California Supreme Court confirmed the
award to the respondent taxpayer of a decree of absolute
divorce, without alimony, against his wife Dixie Gilmore.?
45 Cal. 2d 142, 287 P. 2d 769. The case before us involves
the deductibility for federal income tax purposes of that
part of the husband’s legal expense incurred in such pro-
ceedings as is attributable to his successful resistance of
his wife’s claims to certain of his assets asserted by her to
be community property under California law.? The claim
to such deduction, which has been upheld by the Court of
Claims, — Ct. Cl. —, 290 F. 2d 942, is founded on
§ 23 (a)(2) of the Internal Revenue Code of 1939, 26
U.S.C.(1952ed.) § 23 (a)(2), which allows as deductions
from gross income

“. . . ordinary and necessary expenses . . . incurred
during the taxable year® ... for the ... con-
servation . . . of property held for the production
of income.”

Because of a conflict of views among the Court of Claims,
the Courts of Appeals, and the Tax Court regarding the

1 Despite the divorce, Dixie Gilmore is referred to throughout this
opinion as the “wife.”

2 Although the second Mrs. Gilmore, having been a party to one
of the tax returns involved in this case, is also a respondent here,
Mr. Gilmore will be referred to herein as the sole respondent.

3 The taxable years in question are 1953 and 1954. The year
1954 is governed by the 1954 Code. Since the relevant provisions,
§§ 212 and 262, are substantially identical with those of the 1939
Code, for the sake of clarity we shall refer only to the 1939 Code.
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proper application of this provision,* and the contin-
uing importance of the question in the administration of
the federal income tax laws, we granted certiorari on the
Government’s petition. 368 U. S. 816. The case was
first argued at the last Term and set for reargument at
this one. 369 U. S. 835.

At the time of the divorce proceedings, instituted by
the wife but in which the husband also cross-claimed for
divorce, respondent’s property consisted primarily of con-
trolling stock interests in three corporations, each of which
was a franchised General Motors automobile dealer.®
As president and principal managing officer of the three
corporations, he received salaries from them aggregating
about $66,800 annually, and in recent years his total
annual dividends had averaged about $83,000. His total
annual income derived from the corporations was thus
approximately $150,000. His income from other sources
was negligible.®

As found by the Court of Claims, the husband’s over-
riding concern in the divorce litigation was to protect
these assets against the claims of his wife. Those claims
had two aspects: first, that the earnings accumulated and
retained by these three corporations during the Gilmores’
marriage (representing an aggregate increase in corporate
net worth of some $600,000) were the product of re-
spondent’s personal services, and not the result of accre-
tion in capital values, thus rendering respondent’s stock-
holdings in the enterprises pro tanto community property

* Compare Lewis v. Commissioner, 253 F. 2d 821 (C. A. 2d Cir.),
and Douglas v. Commissioner, 33 T. C. 349, with Gilmore v. United
States, — Ct. Cl. —, 290 F. 2d 942—the present case—and Baer v.
Commissioner, 196 F. 2d 646 (C. A. 8th Cir.).

®He owned 100% of the outstanding stock of Don Gilmore-San
Francisco, 7314 % of the outstanding stock of Don Gilmore-Hayward,
and 60% of the outstanding stock of Don Gilmore-Riverside.

©$1,024.90 in 1953, and $516.60 in 1954,
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under California law; " second, that to the extent that
such stockholdings were community property, the wife,
allegedly the innocent party in the divorce proceeding,
was entitled under California law to more than a one-half
interest in such property.®

The respondent wished to defeat those claims for two
important reasons. First, the loss of his controlling stock
interests, particularly in the event of their transfer in
substantial part to his hostile wife, might well cost him
the loss of his corporate positions, his principal means of
livelihood. Second, there was also danger that if he were
found guilty of his wife’s sensational and reputation-
damaging charges of marital infidelity, General Motors
Corporation might find it expedient to exercise its right
to cancel these dealer franchises.

The end result of this bitterly fought divorce case was
a complete victory for the husband. He, not the wife,
was granted a divorce on his cross-claim; the wife’s com-
munity property claims were denied in their entirety;
and she was held entitled to no alimony. 45 Cal. 2d 142,
287 P. 2d 769.

Respondent’s legal expenses in connection with this
litigation amounted to $32,537.15 in 1953 and $8,074.21
in 1954—a total of $40,611.36 for the two taxable years in
question. The Commissioner of Internal Revenue found
all of these expenditures “personal” or “family” expenses
and as such none of them deductible. 26 U. S. C. (1952

7 See Pereira v. Pereira, 156 Cal. 1, 103 P. 488; Lenninger v. Len-
ninger, 167 Cal. 297, 139 P. 679; Huber v. Huber, 27 Cal. 2d 784, 167
P. 2d 708.

8 Under California law a party granted a divorce on grounds of
extreme cruelty or adultery may, in the court’s discretion, be awarded
up to all of the community property of the marriage. Cal. Civ. Code
§ 146. See Barham v. Barham, 33 Cal. 2d 416, 202 P. 2d 289;
Wilson v. Wilson, 159 Cal. App. 2d 330, 323 P. 2d 1017. Such
grounds for divorce were alleged by each of these spouses against
the other.
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ed.) §24 (a)(1).® In the ensuing refund suit, however,
the Court of Claims held that 80% of such expense (some
$32,500) was attributable to respondent’s defense against
his wife’s community property claims respecting his stock-
holdings and hence deductible under § 23 (a)(2) of the
1939 Code as an expense “incurred . . . for the . . .
conservation . . . of property held for the production of
income.” In so holding the Court of Claims stated:

“Of course it is true that in every divorce case a
certain amount of the legal expenses are incurred for
the purpose of obtaining the divorce and a certain
amount are incurred in an effort to conserve the
estate and are not necessarily deductible under sec-
tion 23 (a)(2), but when the facts of a particular case
clearly indicate [as here] that the property, around
which the controversy evolves, is held for the pro-
duction of income and without this property the liti-
gant might be denied not only the property itself but
the means of earning a livelihood, then it must come
under the provisions of section 23 (a)(2) .. ..
The only question then is the allocation of the
expenses to this phase of the proceedings.” ** —
Ct. Cl., at —, 290 F. 2d, at 947.

The Government does not question the amount or
formula for the expense allocation made by the Court of
Claims. Its sole contention here is that the court below
misconceived the test governing § 23 (a)(2) deductions,
in that the deductibility of these expenses turns, so it is
argued, not upon the consequences to respondent of a

9 Section 24 (a) (1) provides: “In computing net income no deduc-
tion shall in any case be allowed in respect of—(1) Personal, living,
or family expenses . .. .”

10 Several other issues involving deficiency assessments for the
years 1953, 1954, and 1955 were decided by the Court of Claims, but
they are not before this Court.
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failure to defeat his wife’s community property claims but
upon the origin and nature of the claims themselves. So
viewing Dixie Gilmore’s claims, whether relating to the
existence or division of community property, it is con-
tended that the expense of resisting them must be deemed
nondeductible “personal” or “family” expense under
§24 (a)(1), not deduectible expense under § 23 (a)(2).
For reasons given hereafter we think the Government’s
position is sound and that it must be sustained.

I.

For income tax purposes Congress has seen fit to regard
an individual as having two personalities: “one is [as] a
seeker after profit who can deduct the expenses incurred
in that search; the other is [as] a creature satisfying his
needs as a human and those of his family but who cannot
deduct such consumption and related expenditures.” **
The Government regards § 23 (a) (2) as embodying a cate-
gory of the expenses embraced in the first of these roles.

Initially, it may be observed that the wording of
§ 23 (a) (2) more readily fits the Government’s view of
the provision than that of the Court of Claims. For in
context “conservation of property” seems to refer to oper-
ations performed with respect to the property itself, such
as safeguarding or upkeep, rather than to a taxpayer’s
retention of ownership in it.'* But more illuminating
than the mere language of § 23 (a)(2) is the history of
the provision.

Prior to 1942 § 23 allowed deductions only for expenses
incurred “in carrying on any trade or business,” the de-
duction presently authorized by § 23 (a)(1). In Higgins
v. Commissioner, 312 U. 8. 212, this Court gave that pro-

1 Surrey and Warren, Cases on Federal Income Taxation, 272
(1960).

1z See 4 Mertens, Law of Federal Income Taxation (rev. ed. 1960),
§ 25A.09, at 19-20.
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vision a narrow construction, holding that the activities
of an individual in supervising his own securities invest-
ments did not constitute the “carrying on of a trade or
business,” and hence that expenses incurred in connec-
tion with such activities were not tax deductible. Similar
results were reached in United States v. Pyne, 313 U. S.
127, and City Bank Co. v. Helvering, 313 U. S. 121. The
Revenue Act of 1942 (56 Stat. 798, § 121), by adding what
is now § 23 (a)(2), sought to remedy the inequity inher-
ent in the disallowance of expense deductions in respect of
such profit-seeking activities, the income from which was
nonetheless taxable.’®

As noted in McDonald v. Commassioner, 323 U. S. 57,
62, the purpose of the 1942 amendment was merely to
enlarge “the category of incomes with reference to which
expenses were deductible.” And committee reports make
clear that deductions under the new section were subject
to the same limitations and restrictions that are applicable
to those allowable under § 23 (a)(1).* Further, this
Court has said that § 23 (a)(2) “is comparable and n
pari materia with § 23 (a)(1),” providing for a class of
deductions “coextensive with the business deductions
allowed by § 23 (a)(1), except for” the requirement that
the income-producing activity qualify as a trade or busi-
ness. Trust of Bingham v. Commissioner, 325 U. S.
365, 373, 374.

A basic restriction upon the availability of a § 23 (a) (1)
deduction is that the expense item involved must be one
that has a business origin. That restriction not only

13 8ee H. R. Rep. No. 2333, 77th Cong., 2d Sess. 46.

1 H. R. Rep. No. 2333, 77th Cong., 2d Sess. 75: “A deduction
under this section is subject, except for the requirement of being
incurred in connection with a trade or business, to all the restrictions
and limitations that apply in the case of the deduction under section
23 (a) (1) (A) of an expense paid or incurred in carrying on any trade
or business.” See also S. Rep. No. 1631, 77th Cong., 2d Sess. 88.
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inheres in the language of § 23 (a)(1) itself, confining
such deductions to “expenses . . . incurred . . . in carry-
ing on any trade or business,” but also follows from
§ 24 (a)(1), expressly rendering nondeductible “in any
case . . . [plersonal, living, or family expenses.” See
note 9, supra. In light of what has already been said
with respect to the advent and thrust of § 23 (a)(2), it is
clear that the “[p]Jersonal . . . or family expenses” restric-
tion of § 24 (a) (1) must impose the same limitation upon
the reach of § 23 (a)(2)—in other words that the only
kind of expenses deductible under § 23 (a)(2) are those
that relate to a “business,” that is, profit-seeking, pur-
pose. The pivotal issue in this case then becomes: was
this part of respondent’s litigation costs a ‘“business”
rather than a “personal” or “family” expense?

The answer to this question has already been indicated
in prior cases. In Lykes v. United States, 343 U. S. 118,
the Court rejected the contention that legal expenses
incurred in contesting the assessment of a gift tax liability
were deductible. The taxpayer argued that if he had
been required to pay the original deficiency he would have
been forced to liquidate his stockholdings, which were
his main source of income, and that his legal expenses
were therefore incurred in the “conservation” of in-
come-producing property and hence deductible under
§23 (a)(2). The Court first noted that the “deducti-
bility [of the expenses] turns wholly upon the nature of
the activities to which they relate” (343 U. S., at 123),
and then stated:

“Legal expenses do not become deductible merely
because they are paid for services which relieve a
taxpayer of liability. That argument would carry
us too far. It would mean that the expense of de-
fending almost any claim would be deductible by a
taxpayer on the ground that such defense was made
to help him keep clear of liens whatever income-
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producing property he might have. For example, it
suggests that the expense of defending an action
based upon personal injuries caused by a taxpayer’s
negligence while driving an automobile for pleasure
should be deductible. Section 23 (a)(2) never has
been so interpreted by us. . . .

“While the threatened deficiency assessment . . .
added urgency to petitioner’s resistance of it, neither
its size nor its urgency determined its character. It
related to the tax payable on petitioner’s gifts . . . .
The expense of contesting the amount of the defi-
ciency was thus at all times attributable to the gifts,
as such, and accordingly was not deductible.

“If, as suggested, the relative size of each claim,
in proportion to the income-producing resources of a
defendant, were to be a touchstone of the deducti-
bility of the expense of resisting the claim, substan-
tial uncertainty and inequity would inhere in the
rule. . . . It is not a ground for . . . [deduction]
that the claim, if justified, will consume income-
producing property of the defendant.” 343 U. S, at
125-126.

In Kornhauser v. United States, 276 U. S. 145, this
Court considered the deductibility of legal expenses in-
curred by a taxpayer in defending against a claim by a
former business partner that fees paid to the taxpayer
were for services rendered during the existence of the
partnership. In holding that these expenses were de-
ductible even though the taxpayer was no longer a partner
at the time of suit, the Court formulated the rule that
“where a suit or action against a taxpayer is directly con-
nected with, or . . . proximately resulted from, his busi-
ness, the expense incurred is a business expense . . . .”
276 U. S, at 153. Similarly, in a case involving an ex-
pense incurred in satisfying an obligation (though not a
litigation expense), it was said that “it is the origin of the
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liability out of which the expense acerues” or “the kind of
transaction out of which the obligation arose . . . which
[is] crucial and controlling.” Deputy v. du Pont, 308
U. S. 488, 494, 496.

The principle we derive from these cases is that the
characterization, as “business” or “personal,” of the liti-
gation costs of resisting a claim depends on whether or not
the claim arises in connection with the taxpayer’s profit-
seeking activities. It does not depend on the conse-
quences that might result to a taxpayer’s income-
producing property from a failure to defeat the claim, for,
as Lykes teaches, that “would carry us too far”** and
would not be compatible with the basic lines of expense
deductibility drawn by Congress.* Moreover, such a
rule would lead to capricious results. If two taxpayers
are each sued for an automobile accident while driving
for pleasure, deductibility of their litigation costs would
turn on the mere circumstance of the character of the
assets each happened to possess, that is, whether the
judgments against them stood to be satisfied out of in-
come- or nonincome-producing property. We should be
slow to attribute to Congress a purpose producing such
unequal treatment among taxpayers, resting on no ra-
tional foundation.

15 The Treasury Regulations have long provided: “An expense
(not otherwise deductible) paid or incurred by an individual in deter-
mining or contesting a liability asserted against him does not become
deductible by reason of the fact that property held by him for the
production of income may be required to be used or sold for the pur-
pose of satisfying such liability.” Treas. Reg. (1954 Code) §1.212-
1 (m); see Treas. Reg. 118 (1939 Code) § 39.23 (a)-15 (k).

16 Fxpenses of contesting tax liabilities are now deductible under
§ 212 (3) of the 1954 Code. This provision merely represents a policy
judgment as to a particular class of expenditures otherwise non-
deductible, like extraordinary medical expenses, and does not cast
any doubt on the basic tax structure set up by Congress.
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Confirmation of these conclusions is found in the incon-
gruities that would follow from acceptance of the Court of
Claims’ reasoning in this case. Had this respondent tax-
payer conducted his automobile-dealer business as a sole
proprietorship, rather than in corporate form, and claimed
a deduction under § 23 (a)(1),”” the potential impact of
his wife’s claims would have been no different than in the
present situation. Yet it cannot well be supposed that
§ 23 (a) (1) would have afforded him a deduction, since
his expenditures, made in connection with a marital
litigation, could hardly be deemed ‘“expenses . . . in-
curred . . . in carrying on any trade or business.” Thus,
under the Court of Claims’ view expenses may be even
less deductible if the taxpayer is carrying on a trade or
business instead of some other income-producing activ-
ity. But it was manifestly Congress’ purpose with re-
spect to deductibility to place all income-producing
activities on an equal footing. And it would surely be a
surprising result were it now to turn out that a change
designed to achieve equality of treatment in fact had
served only to reverse the inequality of treatment.

For these reasons, we resolve the conflict among the
lower courts on the question before us (note 4, supra) in
favor of the view that the origin and character of the
claim with respect to which an expense was incurred,
rather than its potential consequences upon the fortunes
of the taxpayer, is the controlling basic test of whether
the expense was “business” or “personal” and hence
whether it is deductible or not under § 23 (a)(2). We
find the reasoning underlying the cases taking the “con-
sequences”’ view unpersuasive.

Baer v. Commissioner, 196 F. 2d 646, upon which the
Court of Claims relied in the present case, is the leading

17 We find no indication that Congress intended §23 (a)(2) to
include such expenses.

692-437 O-63—8
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authority on that side of the question.” There the Court
of Appeals for the Eighth Circuit allowed a § 23 (a)(2)
expense deduction to a taxpayer husband with respect to
attorney’s fees paid in a divorce proceeding in connection
with an alimony settlement which had the effect of pre-
serving intact for the husband his controlling stock inter-
est in a corporation, his principal source of livelihood. The
court reasoned that since the evidence showed that the tax-
payer was relatively unconcerned about the divorce itself
“[t]he controversy did not go to the question of . . . [his]
liability [for alimony] * but to the manner in which . . .
[that liability] might be met . . . without greatly dis-
turbing his financial structure”; therefore the legal serv-
ices were “for the purpose of conserving and maintaining”
his income-producing property. 196 F. 2d, at 649-650,
651.

It is difficult to perceive any significant difference be-
tween the “question of liability” and “the manner” of its
discharge, for in both instances the husband’s purpose
is to avoid losing valuable property. Indeed most of the
cases which have followed Baer have placed little reliance
on that distinetion, and have tended to confine the deduc-
tion to situations where the wife’s alimony claims, if
successful, might have completely destroyed the husband’s

18 Besides the present case see to the same effect, e. g., Patrick v.
United States, 288 F. 2d 292 (C. A. 4th Cir.), No. 22, reversed today,
post, p. 53: Owens v. Commissioner, 273 F. 2d 251 (C. A. 5th Cir.);
Bowers v. Commissioner, 243 F. 2d 904 (C. A. 6th Cir.) ; McMurtry
v. United States, 132 Ct. Cl. 418, 132 F. Supp. 114.

19 Fxpenses incurred in divoree litigation have generally been held
to be nondeductible. See, e. g., Richardson v. Commissioner, 234 F.
2d 248 (C. A. 4th Cir.); Smith’s Estate v. Commissioner, 208 F. 2d
349 (C. A. 3d Cir.) ; Joyce v. Commissioner, 3 B. T. A. 393. See also
Treas. Reg. (1954 Code) §1.262-1 (b)(7): “Generally, attorney’s
fees and other costs paid in connection with a divorce, separation, or
decree for support are not deductible by either the husband or the
wife.”
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capacity to earn a living.?* Such may be the situation
where loss of control of a particular corporation is threat-
ened, in contrast to instances where the impact of a wife’s
support claims is only upon diversified holdings of income-
producing securities.”> But that rationale too is unsatis-
factory. For diversified security holdings are no less
“property held for the production of income” than a large
block of stock in a single company. And as was pointed
out in Lykes, supra, at 126, if the relative impact of a
claim on the income-producing resources of a taxpayer
were to determine deductibility, substantial “uncertainty
and inequity would inhere in the rule.”

We turn then to the determinative question in this
case: did the wife’s claims respecting respondent’s stock-
holdings arise in connection with his profit-seeking
activities?

II.

In classifying respondent’s legal expenses the court
below did not distinguish between those relating to the
claims of the wife with respect to the existence of com-
munity property and those involving the division of any
such property. Supra, pp. 41-42. Nor is such a break-
down necessary for a disposition of the present case. It
is enough to say that in both aspects the wife’s claims
stemmed entirely from the marital relationship, and not,
under any tenable view of things, from income-producing
activity. This is obviously so as regards the claim to
more than an equal division of any community property

20 See, e. ¢., the present case, — Ct. Cl., at —, 290 F. 2d, at 947;
Tressler v. Commissioner, 228 F. 2d 356, 361 (C. A. 9th Cir.) ; Howard
v. Commissioner, 202 F. 2d 28, 30 (C. A. 9th Cir.).

21 Compare, with the present case, Davis v. United States, 152 Ct.
Cl. 805, 287 F. 2d 168, reversed in part on other grounds, 370 U. S.
65, in which the Court of Claims held to be nondeductible the legal
expenses of resisting the wife’s threat to stock not essential to protect
the husband’s employment.
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found to exist. For any such right depended entirely on
the wife’s making good her charges of marital infidelity
on the part of the husband. The same conclusion is no
less true respecting the claim relating to the existence of
community property. For no such property could have
existed but for the marriage relationship.?* Thus none
of respondent’s expenditures in resisting these claims can
be deemed “business’ expenses, and they are therefore
not deductible under § 23 (a)(2).

In view of this conclusion it is unnecessary to consider
the further question suggested by the Government:
whether that portion of respondent’s payments attribut-
able to litigating the issue of the existence of community
property was a-capital expenditure or a personal expense.
In neither event would these payments be deductible
from gross income.

The judgment of the Court of Claims is reversed and
the case is remanded to that court for further proceedings
consistent with this opinion.

It is so ordered.

Mg. JusTicE Brack and Mr. Jusrtice DoucLas believe
that the Court reverses this case because of an unjusti-
fiably narrow interpretation of the 1942 amendment to
§ 23 of the Internal Revenue Code and would accordingly
affirm the judgment of the Court of Claims.

22 The respondent’s attempted analogy of a marital “partnership”
to the business partnership involved in the Kornhauser case, supra,
is of course unavailing. The marriage relationship can hardly be
deemed an income-producing activity.
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UNITED STATES v». PATRICK ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
F THE FOURTH CIRCUIT.

No. 22. Argued March 28, 1962.—Restored to the calendar for
‘ reargument April 2, 1962 —Reargued December 6, 1962.—
( Decided February 18, 1963.

‘ Respondent sued for refund of part of the income tax paid by him
| for the year 1956, contending that certain legal fees paid by him
to his attorneys and those representing his wife in connection with
a property settlement incidental to divorce proceedings instituted
by his wife were deductible under § 212 (2) of the Internal Revenue
Code of 1954 as “ordinary and necessary expenses paid or in-
curred . . . for the management, conservation, or maintenance of
property held for the production of income.” He contended that
the property settlement was designed to satisfy his marital obliga-
tions to his wife and protect the interests of their children and,
at the same time, preserve his control over a newspaper pub-
lishing company to which he had devoted many years of effort.
Held : Since the claims asserted by the wife in the divorce action
arose from respondent’s marital relationship with her and not from
any profit-seeking activity, none of the legal fees paid by respond-
ent is deductible as “business” expenses. United States v. Gilmore,
ante, p. 39. Pp. 53-57.

288 F. 2d 292, reversed.

Wayne G. Barnett reargued the cause for the United
States. With him on the briefs were Solicitor General
Coz, Assistant Attorney General Oberdorfer, Richard J.
l Medalie, Melva M. Graney, Harold C. Wilkenfeld and
i Arthur 1. Gould.

Robert M. Ward reargued the cause and filed briefs for
respondents.

Mgr. Justice HARLAN delivered the opinion of the Court.

. This case presents the question, similar to that decided
today in No. 21, United States v. Gilmore, ante, p. 39, as
to the deductibility of certain legal fees paid by the re-
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spondent to his attorneys and attorneys representing his
wife in connection with divorce proceedings instituted
by the wife. In a suit for refund contesting the Commis-
sioner’s disallowance of such a deduction claimed in the
taxpayer’s 1956 federal income tax return, the United
States District Court for the Western District of South
Carolina held these expenses to be deductible under
§ 212 (2) of the Internal Revenue Code of 1954 186 F.
Supp. 48, the Court of Appeals affirmed, 288 F. 2d 292, and
we granted certiorari on the Government’s petition, 368
U. S. 817.2

In 1955 respondent’s wife ®* sued for divorce, alleging
adultery on the part of her husband. Extended negotia-
tions by the attorneys for both parties resulted in a prop-
erty settlement agreement, and thereafter respondent
filed his answer to the complaint neither admitting nor
denying the allegations of adultery. Respondent did not
testify at the trial. The South Carolina divorce court
granted the wife an absolute divorce, approved the prop-
erty settlement agreement, and in accordance therewith
ordered respondent to pay the attorneys’ fees for both
parties.

At the time of these proceedings, respondent was presi-
dent of the Herald Publishing Company in Rock Hill,
South Carolina, and editor of the newspaper published
by it. He owned 28% of the corporation’s outstanding
stock, his wife owned 28 %, their oldest son, Hugh Patrick,

1 Section 212 provides, in pertinent part: “In the case of an indi-
vidual, there shall be allowed as a deduction all the ordinary and
necessary expenses paid or incurred during the taxable year— . . .
(2) for the management, conservation, or maintenance of property
held for the production of income . . . .”

2 This case was argued at the 1961 Term, and was restored to the
calendar for reargument at this Term. 369 U. S. 835.

3 Mr. Patrick will be referred to as the sole respondent. The ad-
ministrator of the estate of his second wife is a party only because
a joint return was filed. Respondent’s former wife will be referred
to as the “wife” notwithstanding the divorce.
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owned 9%, and the remaining 35% was held in trusts for
Hugh and the parties’ two minor children. The real
property on which the Herald Company was situated was
owned by respondent and his wife, the former having an
80% undivided interest and the latter a 20% undivided
interest. The couple also owned two houses. In addi-
tion, each independently owned diversified securities and
other assets of substantial value.

The property settlement agreement recited that “by
virtue of this agreement a final and lump settlement has
been made of any and all rights whatsoever . . . concern-
ing the matter of support, separate maintenance, alimony
or any financial obligation of whatsoever sort due to [the
wife] . . . on account of and growing out of the marital
relationship of the parties....” Besides provisions for the
custody and support of the minor children and a provision
giving one of the two houses to each of the parties, cer-
tain arrangements were made concerning the respective
interests in the newspaper properties. Respondent de-
livered to his wife high-quality securities worth $112,000,
the agreed value of her 28% of the publishing company
stock, which she transferred to him subject to the condi-
tion that such stock should go to their three children in
the event of his death or a sale of the entire business. A
new long-term lease of the real property housing the
newspaper was entered into with the corporation, and
both parties then transferred their interests in this prop-
erty to a trust, the income therefrom being payable to the
wife for life and the remainder to pass in equal shares to
the children. Finally, respondent agreed to pay all of his
wife’s attorneys’ fees for services rendered in connection
with the divorce and property settlement arrangements.

These fees, paid by respondent in 1956, amounted to
$24,000—8$12,000 to his attorneys and $12,000 to his wife’s
attorneys. The $24,000 total was allocated by agreement
of counsel and the parties as follows: $4,000 for handling
the divorce itself; $16,000 for rearranging the stock
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interests in the publishing company; and $4,000 for leas-
ing the real property and transferring it to a trust.
Respondent claimed a deduction for the $16,000 item and
for 80% of the $4,000 ($3,200) item relating to the busi-
ness real estate.

Both courts below held that the entire $19,200 was
deductible under § 212 (2) of the 1954 Code as an “ordi-
nary and necessary [expense] paid or incurred . . . for the
management, conservation, or maintenance of property
held for the production of income.” The Government'’s
contention that this was a personal expense, nondeductible
under § 262 of the Code,* was rejected. Relying on Baer
v. Commissioner, 196 F. 2d 646, and cases following it
(see No. 21, ante, pp. 49-51), the District Court and
the Court of Appeals found that the fees were incurred
not to resist a liability, but to arrange how it could
be met without depriving the taxpayer of income-pro-
ducing property, the loss of which would have destroyed
his capacity to earn income. The property settlement
provisions, so the lower courts held, were designed to
satisfy respondent’s marital obligations to his wife and
protect the interests of the children, yet at the same time
preserve respondent’s control over the publishing com-
pany, to which he had devoted many years of effort.

The situation, in short, is comparable to that in United
States v. Gilmore, supra. The principles held governing
in that case are equally applicable here. It is evident
that the claims asserted by the wife in the divorce action
arose from respondent’s marital relationship with her and
were thus the product of respondent’s personal or family
life, not profit-seeking activity. As we have held in
Gilmore, payments made for the purpose of discharging
such claims are not deductible as “business” expenses.

4+ Section 262 provides: “Except as otherwise expressly provided
in this chapter, no deduction shall be allowed for personal, living, or
family expenses.”
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We find no significant distinetion in the fact that the
legal fees for which deduction is claimed were paid for
arranging a transfer of stock interests, leasing real prop-
erty, and creating a trust rather than for conducting liti-
gation. These matters were incidental to litigation
brought by respondent’s wife, whose claims arising from
respondent’s personal and family life were the origin of
the property arrangements. The property settlement
agreement itself recited that it settled rights “growing out
of the marital relationship,” supra, p. 55, and both courts
below found that, although nominally an agreement for
the purchase of the wife’s property, it served ultimately
to protect respondent’s income-producing property from
an assertion of his wife’s latent marital rights. It would
be unsound to make deductibility turn on the nature of
the measures taken to forestall a claim rather than the
source of the claim itself.

As in the Gilmore case, we need not pass on the Gov-
ernment’s alternative contention that part of the legal
fees sought to be deducted here are not expenses at all,
but rather are capital outlays. Since we hold that the
payments were not deductible as “business” expenses,
it makes no difference for present purposes whether they
are personal expenses or capital expenditures; in either
case they would not be deductible.®

We conclude that none of the legal fees paid by respond-
ent is deductible, and the judgment of the Court of

Appeals is accordingly Reversed

MR. JusticE Brack and Mg. Justice Doucras dissent.

5In view of our conclusion that the legal fees were not “business”
expenses, we do not reach the Government’s second alternative con-
tention that at least the fees paid by respondent to his wife’s attor-
neys were not deductible under prior decisions of this Court. See,
e. g., Magruder v. Supplee, 316 U. S. 394; Interstate Transit Lines
v. Commassioner, 319 U. S. 590.
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The Rhode Island Legislature created a Commission “to educate
the public concerning any book . .. or other thing containing
obscene, indecent or impure language, or manifestly tending to the
corruption of the youth as defined [in other sections] and to inves-
tigate and recommend the prosecution of all violations of said
sections.” The Commission’s practice was to notify a distributor
that certain books or magazines distributed by him had been re-
viewed by the Commission and had been declared by a majority
of its members to be objectionable for sale, distribution or display
to youths under 18 years of age. Such notices requested the dis-
tributor’s “cooperation” and advised him that copies of the lists
of “objectionable” publications were circulated to local police
departments and that it was the Commission’s duty to recommend
prosecution of purveyors of obscenity. Four out-of-state publishers
of books widely distributed in the State sued in a Rhode Island
court for injunctive relief and a declaratory judgment that the
law and the practices thereunder were unconstitutional. The court
found that the effect of the Commission’s notices was to intimidate
distributors and retailers and that they had resulted in the sup-
pression of the sale of the books listed. In this Court, the State
Attorney General conceded that the notices listed several publica-
tions that. were not obscene within this Court’s definition of the
term. Held: The system of informal censorship disclosed by this
record violates the Fourteenth Amendment. Pp. 59-72.

(a) The Fourteenth Amendment requires that regulation by the
States of obscenity conform to procedures that will ensure against
the curtailment of constitutionally protected expression, which is
often separated from obscenity only by a dim and uncertain line.
Pp. 65-66.

(b) Although the Rhode Island Commission is limited to infor-
mal sanctions, the record amply demonstrates that it deliberately
set about to achieve the suppression of publications deemed “objec-
tionable” and succeeded in its aim. Pp. 66-67.

(¢) The acts and practices of the members and Executive Secre-
tary of the Commission were performed under color of state law
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and so constituted acts of the State within the meaning of the
Fourteenth Amendment. P. 68.

(d) The Commission’s practice provides no safeguards what-
ever against the suppression of nonobscene and constitutionally
protected matter; and it is a form of regulation that creates haz-
ards to protected freedoms markedly greater than those that attend
reliance upon criminal sanctions, which may be applied only after
a determination of obscenity has been made in a criminal trial
hedged about with the procedural safeguards of the criminal process.
Pp. 68-70.

(e) What Rhode Island has done, in fact, has been to subject
the distribution of publications to a system of prior administrative
restraints without any provision for notice and hearing before
publications are listed as “objectionable” and without any provision
for judicial review of the Commission’s determination that such
publications are “objectionable.” Pp. 70-72.

Reversed and cause remanded.

Horace S. Manges argued the cause for appellants.
With him on the briefs were Jacob F. Raskin and M:ilton
Stanzler.

J. Joseph Nugent, Attorney General of Rhode Island,
argued the cause for appellees. With him on the brief
was Joseph L. Breen.

Irwin Karp filed a brief for the Authors League of
America, Inc., as amicus curiae, urging reversal.

Mg. JusticE BRENNAN delivered the opinion of the
Court.

The Rhode Island Legislature created the “Rhode
Island Commission to Encourage Morality in Youth,”
whose members and Executive Secretary are the appel-
lees herein, and gave the Commission inter alia “. . .
the duty . . . to educate the public concerning any book,
picture, pamphlet, ballad, printed paper or other thing
containing obscene, indecent or impure language, or
manifestly tending to the corruption of the youth as de-
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fined in sections 13, 47, 48 and 49 of chapter 610 of
the general laws, as amended, and to investigate and
recommend the prosecution of all violations of said
sections . . . .”* The appellants brought this action in

1 Resolution No. 73 H 1000, R. I. Acts and Resolves, January Ses-
sion 1956, 1102-1103. The resolution created a “commission to
encourage morality in youth,” to be composed of nine members ap-
pointed by the Governor of the State. The members were to serve
for staggered, five-year terms. They were to receive no compensation,
but their expenses, as well as the expenses incurred in the operation
of the Commission generally, were to be defrayed out of annual appro-
priations. The original mandate of the Commission was superseded
in part by Resolution No. 95 S 444, R. I. Acts and Resolves, January
Session 1959, 880, which reads as follows:

“Tt shall be the duty of said commission to educate the public con-
cerning any book, picture, pamphlet, ballad, printed paper or other
thing containing obscene, indecent or impure language, as defined in
chapter 11-31 of the general laws, entitled ‘Obscene and objectionable
publications and shows,” and to investigate and recommend the prose-
cution of all violations of said sections, and it shall be the further
duty of said commission to combat juvenile delinquency and encourage
morality in youth by (a) investigating situations which may cause,
be responsible for or give rise to undesirable behavior of juveniles,
(b) educate the public as to these causes and (¢) recommend legis-
lation, prosecution and/or treatment which would ameliorate or
eliminate said causes.”

The Commission’s activities are not limited to the circulation of
lists of objectionable publications. For example, the annual report of
the Commission issued in January 1960, recites in part:

“In September, 1959, because of the many complaints from out-
raged parents at the type of films being shown at the Rhode Island
Drive-Ins and also the lack of teen-age supervision while parked, this
Commission initiated and completed a survey on the Drive-In
Theatres in the State. High points of the survey note that there are
IT (2) Drive-in theatres in Rhode Island which operate through
summer months and remain open until November and then for week-
ends during the winter, providing car-heaters.

“Acting on its power to investigate causes of delinquency, the Com-
mission has met with several state officials for a discussion of juvenile
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the Superior Court of Rhode Island (1) to declare the law
creating the Commission in violation of the First and
Fourteenth Amendments, and (2) to declare unconstitu-
tional and enjoin the acts and practices of the appellees
thereunder. The Superior Court declined to declare the
law creating the Commission unconstitutional on its face
but granted the appellants an injunction against the acts
and practices of the appellees in performance of their
duties. The Supreme Court of Rhode Island affirmed the
Superior Court with respect to appellants’ first prayer but
reversed the grant of injunctive relief. — R.I.— 176
A. 2d 393 (1961).2 Appellants brought this appeal and
we noted probable jurisdiction, 370 U. S. 933.2

Appellants are four New York publishers of paperback
books which have for sometime been widely distributed in
Rhode Island. Max Silverstein & Sons is the exclusive
wholesale distributor of appellants’ publications through-
out most of the State. The Commission’s practice has
been to notify a distributor on official Commission sta-
tionery that certain designated books or magazines dis-
tributed by him had been reviewed by the Commission
and had been declared by a majority of its members to be
objectionable for sale, distribution or display to youths
under 18 years of age. Silverstein had received at least
35 such notices at the time this suit was brought. Among

drinking, the myriad and complex causes of delinquency, and legal
aspects of the Commission’s operations. It also held a special meet-
ing with Rhode Island police and legal officials in September, 1959,
for a discussion on the extent of delinquency in Rhode Island and
the possible formation of state-wide organization to combat it.”

? The action was brought pursuant to Title 9, c. 30, Gen. Laws R. L,
1956 ed., as amended (Uniform Declaratory Judgments Act).

3Our appellate jurisdiction is properly invoked, since the state
court judgment sought to be reviewed upheld a state statute against
the contention that, on its face and as applied, the statute violated
the Federal Constitution. 28 U. S. C. § 1257 (2). Dahnke-Walker
Milling Co. v. Bondurant, 257 U. S. 282.
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the paperback books listed by the Commission as “objec-
tionable” were one published by appellant Dell Publishing
Co., Inc., and another published by appellant Bantam
Books, Inec.*

The typical notice to Silverstein either solicited or
thanked Silverstein, in advance, for his “cooperation” with
the Commission, usually reminding Silverstein of the
Commission’s duty to recommend to the Attorney Gen-
eral prosecution of purveyors of obscenity.® Copies of the

4 Peyton Place, by Grace Metalious, published (in paperback edi-
tion) by appellant Dell Publishing Co., Inc.; The Bramble Bush, by
Charles Mergendahl, published (in paperback edition) by appellant
Bantam Books, Inc. Most of the other 106 publications which, as
of January 1960, had been listed as objectionable by the Commission
were issues of such magazines as “Playboy,” “Rogue,” “Frolic,” and
so forth. The Attorney General of Rhode Island described some
of the 106 publications as “horror” comics which he said were not
obscene as this Court has defined the term.

5 The first notice received by Silverstein reads, in part, as follows:

“This agency was established by legislative order in 1956 with the
immediate charge to prevent the sale, distribution or display of inde-
cent and obscene publications to youths under eighteen years of age.

“The Commissions [sic] have reviewed the following publications
and by majority vote have declared they are completely objectionable
for sale, distribution or display for youths and [sic] eighteen years
of age.

“The Chiefs of Police have been given the names of the aforemen-
tioned magazines with the order that they are not to be sold,
distributed or displayed to youths under eighteen years of age.

“The Attorney General will act for us in ease of non-compliance.

“The Commissioners trust that you will cooperate with this agency
in their work. . . .

“Another list will follow shortly.

“Thanking you for your anticipated cooperation, I am,

“Sincerely yours
“Albert J. McAloon
“Executive Secretary”

[Footnote & continued on p. 63]
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lists of “objectionable” publications were circulated to
local police departments, and Silverstein was so informed
in the notices.

Silverstein’s reaction on receipt of a notice was to take
steps to stop further circulation of copies of the listed
publications. He would not fill pending orders for such
publications and would refuse new orders. He instructed
his field men to visit his retailers and to pick up all unsold
copies, and would then promptly return them to the pub-
lishers. A local police officer usually visited Silverstein
shortly after Silverstein’s receipt of a notice to learn what
action he had taken. Silverstein was usually able to
inform the officer that a specified number of the total of
copies received from a publisher had been returned. Ac-
cording to the testimony, Silverstein acted as he did on
receipt of the notice “rather than face the possibility of
some sort of a court action against ourselves, as well as
the people that we supply.” His “cooperation” was given
to avoid becoming involved in a “court proceeding” with
a “duly authorized organization.”

The Superior Court made fact findings and the follow-
ing two, supported by the evidence and not rejected by

the Supreme Court of Rhode Island, are particularly
relevant:

“8. The effect of the said notices [those received
by Silverstein, including the two listing publications

Another notice received by Silverstein reads in part:

“This list should be used as a guide in judging other similar publica-
tions not named.

“Your cooperation in removing the listed and other objectionable

publications from your newstands [sic] will be appreciated. Cooper-
ative action will eliminate the necessity of our recommending
prosecution to the Attorney General’s department.”
An undated “News Letter” sent to Silverstein by the Commission
reads in part: “The lists [of objectionable publications] have been
sent to distributors and police departments. To the present coopera-
tion has been gratifying.”
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of appellants] were [sic] clearly to intimidate the
various book and magazine wholesale distributors
and retailers and to cause them, by reason of such
intimidation and threat of prosecution, (a) to refuse
to take new orders for the proscribed publications,
(b) to cease selling any of the copies on hand, (¢) to
withdraw from retailers all unsold copies, and (d) to
return all unsold copies to the publishers.

“9. The activities of the Respondents [appellees
here] have resulted in the suppression of the sale and
circulation of the books listed in said notices . . . .”

In addition to these findings it should be noted that the
Attorney General of Rhode Island conceded on oral argu-
ment in this Court that the books listed in the notices
included several that were not obscene within this Court’s
definition of the term.

Appellants argue that the Commission’s activities under
Resolution 73, as amended, amount to a scheme of govern-
mental censorship devoid of the constitutionally required
safeguards for state regulation of obscenity, and thus
abridge First Amendment liberties, protected by the
Fourteenth Amendment from infringement by the States.
We agree that the activities of the Commission are uncon-
stitutional and therefore reverse the Rhode Island court’s
judgment and remand the case for further proceedings
not inconsistent with this opinion.®

6 Appellants’ standing has not been, nor could it be, successfully
questioned. . The appellants have in fact suffered a palpable injury
as a result of the acts alleged to violate federal law, and at the same
time their injury has been a legal injury. See Joint Anti-Fascist
Refugee Committee v. McGrath, 341 U. S. 123, 151-152 (concurring
opinion). The finding that the Commission’s notices impaired sales
of the listed publications, which include two books published by appel-
lants, establishes that appellants suffered injury. It was a legal
injury, although more needs be said to demonstrate this. The Com-
misson’s notices were circulated only to distributors and not, so far
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We held in Alberts v. California, decided with Roth v.
United States, 354 U. S. 476, 485, that “obscenity is not
within the area of constitutionally protected speech or
press” and may therefore be regulated by the States. But
this principle cannot be stated without an important
qualification:

“. .. [Iln Roth itself we expressly recognized the
complexity of the test of obscenity fashioned in that
case, and the vital necessity in its application of safe-
guards to prevent denial of ‘the protection of freedom
of speech and press for material which does not treat

as appears, to publishers. The Commission purports only to regulate
distribution; it has made no claim to having jurisdiction of out-of-state
publishers. However, if this were a private action, it would present
a claim, plainly justiciable, of unlawful interference in advantageous
business relations. American Mercury, Inc., v. Chase, 13 F. 2d 224
(D. C. D. Mass. 1926). Cf. 1 Harper and James, Torts (1956),
§§ 6.11-6.12. See also Pocket Books, Inc., v. Walsh, 204 F. Supp. 297
(D. C. D. Conn. 1962). It makes no difference, so far as appellants’
standing is concerned, that the allegedly unlawful interference here
is the product of state action. See Pierce v. Society of Sisters, 268
U. S. 510; Truax v. Raich, 239 U. 8. 33; Terrace v. Thompson, 263
U. S. 197, 214-216; Columbia Broadcasting System v. United States,
316 U. 8. 407, 422-423. Furthermore, appellants are not in the posi-
tion of mere proxies arguing another’s constitutional rights. The con-
stitutional guarantee of freedom of the press embraces the circulation
of books as well as their publication, Lovell v. Griffin, 303 U. S.
444, 452, and the direct and obviously intended result of the Com-
mission’s activities was to curtail the circulation in Rhode Island
of books published by appellants. Finally, pragmatic considerations
argue strongly for the standing of publishers in cases such as the
present one. The distributor who is prevented from selling a few
titles is not likely to sustain sufficient economic injury to induce him to
seek judicial vindication of his rights. The publisher has the greater
economic stake, because suppression of a particular book prevents
him from recouping his investment in publishing it. Unless he is per-
mitted to sue, infringements of freedom of the press may too often
go unremedied. Cf. NAACP v. Alabama ex rel. Patterson, 357 U. S.
449, 459,

692-437 O-63—9




66 OCTOBER TERM, 1962.
Opinion of the Court. 372 U.8.

sex in a manner appealing to prurient interest.” [354
U. S, at 488] . ... It follows that, under the
Fourteenth Amendment, a State is not free to adopt
whatever procedures it pleases for dealing with
obscenity . . . without regard to the possible con-
sequences for constitutionally protected speech.”
Marcus v. Search Warrant, 367 U. S. 717, 730-731.

Thus, the Fourteenth Amendment requires that regula-
tion by the States of obscenity conform to procedures that
will ensure against the curtailment of constitutionally pro-
tected expression, which is often separated from obscenity
only by a dim and uncertain line. It is characteristic of
the freedoms of expression in general that they are vul-
nerable to gravely damaging yet barely visible encroach-
ments. Our insistence that regulations of obscenity seru-
pulously embody the most rigorous procedural safeguards,
Smith v. California, 361 U. S. 147; Marcus v. Search
Warrant, supra, is therefore but a special instance of the
larger principle that the freedoms of expression must be
ringed about with adequate bulwarks. See, e. g., Thorn-
hill v. Alabama, 310 U. S. 88; Winters v. New York, 333
U. S. 507; NAACP v. Button, 371 U. S. 415. “[T]he
line between speech unconditionally guaranteed and

speech which may legitimately be regulated . . . is finely
drawn. . . . The separation of legitimate from illegiti-
mate speech calls for . . . sensitive tools . . ..” Spetser

v. Randall, 357 U. S. 513, 525.

But, it is contended, these salutary principles have no
application to the activities of the Rhode Island Com-
mission because it does not regulate or suppress obscenity
but simply exhorts booksellers and advises them of their
legal rights. This contention, premised on the Commis-
sion’s want of power to apply formal legal sanctions, is
untenable. It is true that appellants’ books have not
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been seized or banned by the State, and that no one has
been prosecuted for their possession or sale. But though
the Commission is limited to informal sanctions—the
threat of invoking legal sanctions and other means of
coercion, persuasion, and intimidation—the record amply
demonstrates that the Commission deliberately set about
to achieve the suppression of publications deemed “objec-
tionable” and succeeded in its aim.” We are not the first
court to look through forms to the substance and recog-
nize that informal censorship may sufficiently inhibit the
circulation of publications to warrant injunctive relief.?

7 For discussions of the problem of “informal censorship,” see Lock-
hart and McClure, Censorship of Obscenity: The Developing Consti-
tutional Standards, 45 Minn. L. Rev. 5, 6-9 and n. 7-22 (1960) ;
Note, Extralegal Censorship of Literature, 33 N. Y. U. L. Rev. 989
(1958) ; Note, Entertainment: Public Pressures and the Law, 71 Harv.
L. Rev. 326, 344-347 (1957); Note, Regulation of Comic Books, 68
Harv. L. Rev. 489, 494499 (1955) ; Comment, Censorship of Obscene
Literature by Informal Governmental Action, 22 Univ. of Chi. L.
Rev. 216 (1954); Lockhart and McClure, Literature, the Law of
Obscenity, and the Constitution, 38 Minn. L. Rev. 295, 309-316
(1954).

8 Threats of prosecution or of license revocation, or listings or
notifications of supposedly obscene or objectionable publications or
motion pictures, on the part of chiefs of police or prosecutors, have
been enjoined in a number of cases. See Kingsley International Pic-
tures Corp. v. Blanc, 396 Pa. 448, 153 A. 2d 243 (1959); Bunis v.
Conway, 17 App. Div. 2d 207, 234 N. Y. S. 2d 435 (1962) (dictum);
Sunshine Book Co. v. McCaffrey, 4 App. Div. 2d 643, 168 N. Y. S.
2d 268 (1957); Random House, Inc., v. Detroit, No. 555684 Chan-
cery, Cir. Ct., Wayne County, Mich., March 29, 1957; HMH Pub-
lishing Co. v. Garrett, 151 F. Supp. 903 (D. C. N. D. Ind. 1957);
New American Library of World Literature v. Allen, 114 F. Supp.
823 (D. C. N. D. Ohio 1953); Bantam Books, Inc., v. Melko, 25
N. J. Super. 292, 96 A. 2d 47 (Chancery 1953), modified on other
grounds, 14 N. J. 524, 103 A. 2d 256 (1954); Dearborn Pub-
lshing Co. v. Fitzgerald, 271 F. 479 (D. C. N. D. Ohio 1921);
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It is not as if this were not regulation by the State of
Rhode Island. The acts and practices of the members
and Executive Secretary of the Commission disclosed on
this record were performed under color of state law and
so constituted acts of the State within the meaning of
the Fourteenth Amendment. Ez parte Young, 209 U. S.
123. Cf. Terry v. Adams, 345 U. S. 461. These acts and
practices directly and designedly stopped the circulation
of publications in many parts of Rhode Island. It is true,
as noted by the Supreme Court of Rhode Island, that
Silverstein was “free” to ignore the Commission’s notices,
in the sense that his refusal to “cooperate” would have
violated no law. But it was found as a fact—and the
finding, being amply supported by the record, binds us—
that Silverstein’s compliance with the Commission’s direc-
tives was not voluntary. People do not lightly disregard
public officers’ thinly veiled threats to institute criminal
proceedings against them if they do not come around,
and Silverstein’s reaction, according to uncontroverted
testimony, was no exception to this general rule. The
Commission’s notices, phrased virtually as orders, reason-
ably understood to be such by the distributor, invariably
followed up by police visitations, in fact stopped the cir-
culation of the listed publications ex proprio vigore. It
would be naive to credit the State’s assertion that these
blacklists are in the nature of mere legal advice, when

Epoch Producing Corp. v. Davis, 19 Ohio N. P. (N. 8.) 465 (C. P.
1917). Cf. In re Louisiana News Co., 187 F. Supp. 241 (D. C.
E. D. La. 1960) ; Roper v. Winner, 244 S. W. 2d 355, 357 (Tex. Civ.
App. 1951) ; American Mercury, Inc., v. Chase, 13 F.2d 224 (D. C. D.
Mass. 1926). Relief has been denied in the following cases: Pocket
Books, Inc., v. Walsh, 204 F. Supp. 297 (D. C. D. Conn. 1962); Dell
Publishing Co. v. Beggans, 110 N. J. Eq. 72, 158 A. 765 (Chancery
1932). See also Magtab Publishing Corp. v. Howard, 169 F. Supp.
65 (D. C. W. D. La. 1959). None of the foregoing cases presents the
precise factual situation at bar, and we intimate no view one way or
the other as to their correctness.
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they plainly serve as instruments of regulation inde-
pendent of the laws against obscenity.® Cf. Joint Anti-
Fascist Refugee Committee v. McGrath, 341 U. S. 123.
Herein lies the vice of the system. The Commission’s
operation is a form of effective state regulation super-
imposed upon the State’s criminal regulation of obscenity
and making such regulation largely unnecessary. In thus
obviating the need to employ criminal sanctions, the State

9 We note that the Commission itself appears to have understood
its function as the proseribing of objectionable publications, and not
merely the giving of legal advice to distributors. See the first notice
received by Silverstein, quoted in note 5, supra. The minutes of one
of the Commission’s meetings read in part:

“. . . Father Flannery [a member of the Commission] noted that
he had been called about magazines proscribed by the Commission
remaining on sale after lists had been scent [sic] to distributors and
police, to which Mr. McAloon suggested that it could be that the
same magazines were seen, but that it probably was not the same
edition proscribed by the Commission.

“Father Flannery questioned the state-wide compliance by the
police, or anyone else, to get the proseribed magazines off the stands.
Mr. McAloon showed the Commissioners the questionnaires sent to
the chiefs of police from this office and returned to us.”

The minutes of another meeting read in part:

“. . . Mr. Sullivan [member of the Commission] suggested calling
the Cranston Chief of Police to inquire the reason Peyton Place was
still being sold, distributed and displayed since the Police departments
had been advised of the Commission’s vote.”

Of course, it is immaterial whether in carrying on the function of
censor, the Commissign may have been exceeding its statutory author-
ity. Its acts would still constitute state action. Ezx parte Young,
209 U. S. 123. The issue of statutory authority was not raised or
argued in this litigation.

Our holding that the scheme of informal censorship here constitutes
state action is in no way inconsistent with Standard Computing Scale
Co. v. Farrell, 249 U. 8. 571. 1In that case it was held that a bulletin
of specifications issued by the State Superintendent of Weights and
Measures could not be deemed state action for Fourteenth Amendment
purposes because the bulletin was purely advisory; the decision turned
on the fact that the bulletin was not coercive in purport.
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has at the same time eliminated the safeguards of the
criminal process. Criminal sanctions may be applied only
after a determination of obscenity has been made in a
criminal trial hedged about with the procedural safe-
guards of the criminal process. The Commission’s prac-
tice is in striking contrast, in that it provides no safe-
guards whatever against the suppression of nonobscene,
and therefore constitutionally protected, matter. It is a
form of regulation that creates hazards to protected free-
doms markedly greater than those that attend reliance
upon the criminal law.

What Rhode Island has done, in fact, has been to sub-
ject the distribution of publications to a system of prior
administrative restraints, since the Commission is not a
judicial body and its decisions to list particular publi-
cations as objectionable do not follow judicial determina-
tions that such publications may lawfully be banned.
Any system of prior restraints of expression comes to this
Court bearing a heavy presumption against its constitu-
tional validity. See Near v. Minnesota, 283 U. S. 697;
Lovell v. Griffin, 303 U. S. 444, 451; Schnewder v. State,
308 U. S. 147, 164; Cantwell v. Connecticut, 310 U. S.
296, 306; Niemotko v. Maryland, 340 U. S. 268, 273;
Kunz v. New York, 340 U. S. 290, 293; Staub v. Baz-
ley, 365 U. S. 313, 321. We have tolerated such a
system only where it operated under judicial superin-
tendence and assured an almost immediate judicial deter-
mination of the validity of the restraint.® Kingsley

10 Nothing in the Court’s opinion in Tvmes Film Corp. v. Chicago,
365 U. S. 43, is inconsistent with the Court’s traditional attitude
of disfavor toward prior restraints of expression. The only ques-
tion tendered to the Court in that case was whether a prior restraint
was necessarily unconstitutional under all circumstances. In deelining
to hold prior restraints unconstitutional per se, the Court did not
uphold the constitutionality of any specific such restraint. Further-
more, the holding was expressly confined to motion pictures.
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Books, Inc., v. Brown, 354 U. S. 436. The system at bar
includes no such saving features. On the contrary, its
capacity for suppression of constitutionally protected pub-
lications is far in excess of that of the typical licensing
scheme held constitutionally invalid by this Court. There
is no provision whatever for judicial superintendence
before notices issue or even for judicial review of the Com-
mission’s determinations of objectionableness. The pub-
lisher or distributor is not even entitled to notice and
hearing before his publications are listed by the Commis-
sion as objectionable. Moreover, the Commission’s stat-
utory mandate is vague and uninformative, and the
Commission has done nothing to make it more precise.
Publications are listed as “objectionable” without further
elucidation. The distributor is left to speculate whether
the Commission considers his publication obscene or sim-
ply harmful to juvenile morality. For the Commission’s
domain is the whole of youthful morals. Finally, we note
that although the Commission’s supposed concern is lim-
ited to youthful readers, the “cooperation” it seeks from
distributors invariably entails the complete suppression of
the listed publications; adult readers are equally deprived
of the opportunity to purchase the publications in the
State. Cf. Butler v. Michigan, 352 U. S. 380.

The procedures of the Commission are radically defi-
cient. They fall far short of the constitutional require-
ments of governmental regulation of obscenity. We hold
that the system of informal censorship disclosed by this
record violates the Fourteenth Amendment.

In holding that the activities disclosed on this record are
constitutionally proseribed, we do not mean to suggest
that private consultation between law enforcement offi-
cers and distributors prior to the institution of a judicial
proceeding can never be constitutionally permissible. We
do not hold that law enforcement officers must renounce
all informal contacts with persons suspected of violating
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valid laws prohibiting obscenity. Where such consulta-
tion is genuinely undertaken with the purpose of aiding
the distributor to comply with such laws and avoid prose-
cution under them, it need not retard the full enjoyment
of First Amendment freedoms. But that is not this case.
The appellees are not law enforcement officers; they do
not pretend that they are qualified to give or that they
attempt to give distributors only fair legal advice. Their
conduct as disclosed by this record shows plainly that
they went far beyond advising the distributors of their
legal rights and liabilities. Their operation was in fact
a scheme of state censorship effectuated by extralegal
sanctions; they acted as an agency not to advise but to
suppress.

Reversed and remanded.

MR. JusTicE Brack concurs in the result.

Mg. JusTtice DouGLAS, concurring.

While I join the opinion of the Court, I adhere to the
views I expressed in Roth v. United States, 354 U. S. 476,
508-514, respecting the very narrow scope of govern-
mental authority to suppress publications on the grounds
of obscenity. Yet as my Brother BRENNAN makes clear,
the vice of Rhode Island’s system is apparent whatever
one’s view of the constitutional status of “obscene” litera-
ture. This is censorship in the raw; and in my view the
censor and First Amendment rights are incompatible. If
a valid law has been violated, authors and publishers and
vendors can be made to account. But they would then
have on their side all the procedural safeguards of the Bill
of Rights, including trial by jury. From the viewpoint of
the State that is a more cumbersome procedure, action on
the majority vote of the censors being far easier. But the
Bill of Rights was designed to fence in the Government
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and make its intrusions on liberty difficult and its inter-
ference with freedom of expression well-nigh impossible.

All nations have tried censorship and only a few have
rejected it. Its abuses mount high. Today Iran censors
news stories in such a way as to make false or misleading
some reports of reputable news agencies. For the Iranian
who writes the stories and lives in Teheran goes to jail if he
tells the truth. Thus censorship in Teheran has as pow-
erful extralegal sanctions as censorship in Providence.

The Providence regime is productive of capricious
action. A five-to-four vote makes a book “obscene.”
The wrong is compounded when the issue, though closely
balanced in the minds of sophisticated men, is resolved
against freedom of expression and on the side of cen-
sorship. Judges, to be sure, often disagree as to the
definition of obscenity. But an established administra-
tive system that bans book after book, even though
they muster four votes out of nine, makes freedom of
expression much more precarious than it would be if
unanimity were required. This underlines my Brother
BreENNAN'S observation that the Providence regime “pro-
vides no safeguards whatever against the suppression of
nonobscene, and therefore constitutionally protected,
matter.” Doubts are resolved against, rather than for,
freedom of expression.

The evils of unreviewable administrative action of this
character are as ancient as dictators. George Kennan,
Siberia and the Exile System (U. of Chi. 1958) p. 60,
gives insight into it:

“Mr. Borddin, another Russian author and a well-
known contributor to the Russian magazine Annals
of the Fatherland, was banished to the territory of
Yakutsk on account of the alleged ‘dangerous’ and
‘pernicious’ character of a certain manuscript found
in his house by the police during a search. This
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manuscript was a spare copy of an article upon the
economic condition of the provinee of Viatka, which
Mr. Borédin had written and sent to the above-
named magazine, but which, up to that time, had
not been published. The author went to Eastern
Siberia in a convict’s gray overcoat with a yellow ace
of diamonds on his back, and three or four months
after his arrival in Yakutsk he had the pleasure of
reading in the Annals of the Fatherland the very
same article for which he had been exiled. The
Minister of the Interior had sent him to Siberia
merely for having in his possession what the police
called a ‘dangerous’ and ‘pernicious’ manuseript, and
then the St. Petersburg committee of censorship had
certified that another copy of that same manuseript
was perfectly harmless, and had allowed it to be pub-
lished, without the change of a line, in one of the
most popular and widely circulated magazines in the
empire.”

Thus under the Czars an all-powerful elite condemned
to the Siberia of that day an author whom a minority
applauded. Administrative fiat is as dangerous today
as it was then.

MRg. Justice CLARK, concurring in the result.

As T read the opinion of the Court, it does much fine
talking about freedom of expression and much condemn-
ing of the Commission’s overzealous efforts to implement
the State’s obscenity laws for the protection of Rhode
Island’s youth but, as if shearing a hog, comes up with
little wool. In short, it creates the proverbial tempest in
a teapot over a number of notices sent out by the Com-
mission asking the cooperation of magazine distributors
in preventing the sale of obscene literature to juveniles.
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The storm was brewed from certain inept phrases in the
notices wherein the Commission assumed the prerogative
of issuing an “order” to the police that certain publica-
tions which it deemed obscene are “not to be sold, dis-
tributed or displayed to youths under eighteen years of
age” and stated that “[t]he Attorney General will act for
us in case of non-compliance.” But after all this expostu-
lation the Court, being unable to strike down Rhode
Island’s statute, see Alberts v. California, 354 U. S. 476
(1957), drops a demolition bomb on “the Commission’s
practice” without clearly indicating what might be sal-
vaged from the wreckage. The Court in condemning
the Commission’s practice owes Rhode Island the duty of
articulating the standards which must be met, lest the
Rhode Island Supreme Court be left at sea as to the
appropriate disposition on remand.

In my view the Court should simply direct the Com-
mission to abandon its delusions of grandeur and leave
the issuance of “orders” to enforcement officials and “the
State’s criminal regulation of obscenity”” to the prose-
cutors, who can substitute prosecution for “thinly veiled
threats” in appropriate cases. See Alberts v. California,
supra. AsIread the opinion this is the extent of the limi-
tations contemplated by the Court, leaving the Commis-
sion free, as my Brother HARLAN indicates, to publicize its
findings as to the obscene character of any publication;
to solicit the support of the public in preventing obscene
publications from reaching juveniles; to furnish its find-
ings to publishers, distributors and retailers of such pub-
lications and to law enforcement officials; and, finally, to
seek the aid of such officials in prosecuting offenders of
the State’s obscenity laws. This Court has long recog-
nized that “the primary requirements of decency may be
enforced against obscene publications.” Near v. Minne-
sota, 283 U. S. 697, 716 (1931) ; see Kingsley Books, Inc.,
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v. Brown, 354 U. S. 436 (1957). Certainly in the face
of rising juvenile crime and lowering youth morality the
State is empowered consistent with the Constitution to
use the above procedures in attempting to dispel the
defilement of its youth by obscene publications. With
this understanding of the Court’s holding I join in its
judgment, believing that the limitations as outlined would
have little bearing on the efficacy of Rhode Island’s law.

MR. Justice HARLAN, dissenting.

The Court’s opinion fails to give due consideration to
what I regard as the central issue in this case—the accom-
modation that must be made between Rhode Island’s
concern with the problem of juvenile delinquency and the
right of freedom of expression assured by the Fourteenth
Amendment.

Three reasons, as I understand the Court’s opinion, are
given for holding the particular procedures adopted by the
Rhode Island Commission under this statute, though not
the statute itself, unconstitutional: (1) the Commission’s
activities, carried on under color of state law, amount to a
scheme of governmental censorship; (2) its procedures
lack adequate safeguards to protect nonobscene material
against suppression ; and (3) the group’s operations in the
field of youth morality may entail depriving the adult
public of access to constitutionally protected material.

In my opinion, none of these reasons is of overriding
weight in the context of what is obviously not an effort
by the State to obstruct free expression but an attempt
to cope with a most baffling social problem.

L

This Rhode Island Commission was formed for the laud-
able purpose of combatting juvenile delinquency. While
there is as yet no consensus of scientific opinion on the
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causal relationship between youthful reading or viewing
of “the obscene” and delinquent behavior, see Green, Ob-
scenity, Censorship, and Juvenile Delinquency, 14 U. of
Toronto L. J. 229 (1962), Rhode Island’s approach to the
problem is not without respectable support, see S. Rep.
No. 2381, 84th Cong., 2d Sess. (1956) ; Kefauver, Obscene
and Pornographic Literature and Juvenile Delinquency,
24 Fed. Prob. No. 4, p. 3 (Dec. 1960). The States should
have a wide range of choice in dealing with such problems,
Alberts v. California, decided with Roth v. United States,
354 U. S. 476 (separate opinion of the writer, at 500-502),
and this Court should not interfere with state legislative
judgments on them except upon the clearest showing of
unconstitutionality.

I can find nothing in this record that justifies the view
that Rhode Island has attempted to deal with this prob-
lem in an irresponsible way. I agree with the Court that
the tenor of some of the Commission’s letters and reports
is subject to serious criticism, carrying as they do an air
of authority which that body does not possess and con-
veying an impression of consequences which by no means
may follow from noncooperation with the Commission.
But these are things which could surely be cured by a word
to the wise. They furnish no occasion for today’s opaque
pronouncements which leave the Commission in the dark
as to the permissible constitutional scope of its future
activities.

Given the validity of state obscenity laws, Alberts v.
California, supra, I think the Commission is constitution-
ally entitled (1) to express its views on the character of
any published reading or other material; (2) to endeavor
to enlist the support of law enforcement authorities, or the
cooperation of publishers and distributors, with respect to
any material the Commission deems obscene; and (3) to
notify publishers, distributors, and members of the public
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with respect to its activities in these regards; but that
it must take care to refrain from the kind of overbearing
utterances already referred to and others that might
tend to give any person an erroneous impression as to
either the extent of the Commission’s authority or the
consequences of a failure to heed its warnings. Since the
decision of the Court does not require reinstatement of
the broad injunction issuéd by the trial court," and since
the majority’s opinion rests on the invalidity of the par-
ticular procedures the Commission has pursued, I find
nothing in that opinion denying the Commission the right
to conduct the activities, just enumerated, which I believe
it is constitutionally entitled to carry on.

IL.

It is said that the Rhode Island procedures lack ade-
quate safeguards against the suppression of the non-
obscene, in that the Commission may pronounce publica-
tions obseene without any prior judicial determination or
review. But the Commission’s pronouncement in any
given instance is not self-executing. Any affected dis-
tributor or publisher wishing to stand his ground on a
particular publication may test the Commission’s views
by way of a declaratory judgment action ? or suit for in-
junctive relief or by simply refusing to accept the Com-

1 The appellees were enjoined “from directly or indirectly notifying
book and magazine wholesale distributors and retailers that the
Commission has found objectionable any specific book or magazine
for sale, distribution or display; said injunction . . . [to] apply
whether such notifization is given directly to said book and magazine
wholesale distributors and retailers, or any of them, either orally or
in writing, or through the publication of lists or bulletins, and irre-
spective of the manner of dissemination of such lists or bulletins.”

2 Rhode Island Gen. Laws (Supp. 1961), Tit. 9, ¢. 30 (Uniform
Declaratory Judgments Act).
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mission’s opinion and awaiting criminal prosecution in
respect of the questioned work.

That the Constitution requires no more is shown by this
Court’s decision in Twmes Film Corp. v. Chicago, 365
U. S. 43. There the petitioner refused to comply with a
Chicago ordinance requiring that all motion pictures be
examined and licensed by a city official prior to exhibi-
tion. It was contended that regardless of the obscenity
vel non of any particular picture and the licensing stand-
ards employed, this requirement in itself amounted to an
unconstitutional prior restraint on free expression. Stat-
ing that there is no “absolute freedom to exhibit, at least
once, any and every kind of motion picture,” 365 U. S.,
at 46, this Court rejected that contention and remitted
the petitioner to a challenge of an application of the city
ordinance to specific films. The Court thus refused to
countenance a “broadside attack” on a system of regula-
tion designed to prevent the dissemination of obscene
matter.

Certainly with respect to a sophisticated publisher or
distributor,” and shorn of embellishing mandatory lan-
guage, this Commission’s advisory condemnation of par-
ticular publications does not create as great a danger of
restraint on expression as that involved in Times Film,
where exhibition of a film without a license was made
a crime.* Nor can such danger be regarded as greater
than that involved in the preadjudication impact of
the sequestration procedures sustained by this Court
in Kingsley Books, Inc., v. Brown, 354 U. S. 436. For

3 The publishers and distributors involved in this case are all,
so far as this record shows, substantial business concerns, presumably
represented by competent counsel, as were the appellants here.

4Tt seems obvious that in a nonlicensing context the force of
Times Film is not lessened by the circumstance that in this case
books rather than motion pictures are involved.
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here the Commission’s action is attended by no legal sanc-
tions and leaves distribution of the questioned material
entirely undisturbed.

This case bears no resemblance to what the Court
refused to sanction in Marcus v. Search Warrant of Prop-
erty, 367 U. S. 717. There police officers, pursuant to
Missouri procedures, seized in a one-day foray under
search warrants some 11,000 copies of 280 publications
found at the appellants’ various places of business and
believed by the officers to be obscene. The state court
later found that only 100 out of the 280 publications
actually were obscene. In holding “that Missouri’s pro-
cedures as applied . . . lacked the safeguards which due
process demands to assure nonobscene material the con-
stitutional protection to which it is entitled,” 367 U. S.,
at 731, the Court emphasized the historical connection be-
tween the search and seizure power and the stifling of
liberty of expression. The Missouri warrants gave the
broadest discretion to each executing officer and left to
his ad hoc judgment on the spot, with little or no oppor-
tunity for discriminating deliberation, which publications
should be seized as obscene. Since “there was no step
in the procedure before seizure designed to focus search-
ingly on the question of obsecenity,” 367 U. S., at 732, it
was to be expected that much of the material seized
under these procedures would turn out not to be obscene,
as indeed was later found by the state eourt in that very
case.

No such hazards to free expression exist in the pro-
cedures I regard as permissible in the present case. Of
cardinal importance, dissemination of a challenged pub-
lication is not physically or legally impeded in any way.
Furthermore, the advisory condemnations complained of
are the product not of hit-or-miss police action but of a
deliberative body whose judgments are limited by stand-

T ————
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ards embraced in the State’s general obscenity statute, the
constitutionality of which is not questioned in this case.

The validity of the foregoing considerations is not, in
my opinion, affected by the state court findings that one of
appellants’ distributors was led to withdraw publications,
thought obscene by the Commission, because of fear of
criminal prosecution. For this record lacks an element
without which those findings are not of controlling con-
stitutional significance in the context of the competing
state and individual interests here at stake: there is no
showing that Rhode Island has put any roadblocks in
the way of any distributor’s or publisher’s recourse to the
courts to test the validity of the Commission’s determina-
tion respecting any publication, or that the purpose of
these procedures was to stifle freedom of expression.

It could not well be suggested, as I think the Court
concedes, that a prosecutor’s announcement that he in-
tended to enforce strictly the obscenity laws or that he
would proceed against a particular publication unless
withdrawn from ecirculation amounted to an unconstitu-
tional restraint upon freedom of expression, still less that
such a restraint would occur from the mere existence of
a criminal obscenity statute. Conceding that the restric-
tive effect of the Commission’s procedures on publishers,
and a fortior: on independent distributors, may be greater
than in either of those situations, I do not believe that
the differences are of constitutional import, in the ab-
sence of either of the two factors indicated in the pre-
ceding paragraph. The circumstance that places the
Commission’s permissible procedures on the same consti-
tutional level as the illustrations just given is the fact
that in each instance the courts are open to the person
affected, and that any material, however questionable,
may be freely sponsored, circulated, read, or viewed until
judicially condemned.

692-437 O-63—10
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In essence what the Court holds is that these publishers
or their distributors need not, with respect to any material
challenged by the Commission, vindicate their right to its
protection in order to bring the Constitution to their aid.
The effect of this holding is to cut into this effort of
the State to get at the juvenile delinquency problem,
without this Court or any other ever having concretely
focused on whether any of the specific material called in
question by the Commission is or is not entitled to protec-
tion under constitutional standards established by our
decisions.®

This seems to me to weight the accommodation which
should be made between the competing interests that
this case presents entirely against the legitimate interests
of the State. I believe that the correct course is to re-
fuse to countenance this “broadside attack” on these state
procedures and, with an appropriate caveat as to the
character of some of the Commission’s past utterances, to
remit the appellants to their remedies respecting particu-
lar publications challenged by the Commission, as was
done in the Times Film case. Putting these publishers
and their distributors to the pain of vindicating chal-
lenged materials is not to place them under unusual hard-
ship, for as this Court has said in another context, “Bear-
ing the discomfiture and cost” even of “a prosecution for
crime . . . [though] by an innocent person is one of the
painful obligations of citizenship.” Cobbledick v. United
States, 309 U. S. 323, 325.

III.

The Court’s final point—that the Commission’s activ-
ities may result in keeping from the adult public protected
material, even though suppressible so far as youth is con-

5Tn their Reply Brief (p. 4) appellants acknowledge: “We have
never attempted to deal with the question of obscenity or non-
obscenity of Appellants’ books.”
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cerned—requires little additional comment. It is enough
to say that such a determination should not be made at
large, as has been done here. It should await a case when
circumspect judgment can be brought to bear upon
particular judicially suppressed publications.

Believing that the Commission, once advised of the
permissible constitutional scope of its activities, can be
counted on to conduct itself accordingly, I would affirm
the judgment of the Rhode Island Supreme Court. Cf.
United States v. Haley, 371 U. S. 18.
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NORTHERN NATURAL GAS CO. ». STATE COR-
PORATION COMMISSION OF KANSAS.

APPEAL FROM THE SUPREME COURT OF KANSAS.

No. 62. Argued December 13, 1962 —
Decided February 18, 1963.

Orders of the Kansas State Corporation Commission which require
appellant, an interstate pipeline company, to purchase natural gas
ratably from all wells connecting with its pipeline system in each
gas field in the State held invalid, because they invade the exclusive
jurisdiction which the Natural Gas Act has conferred upon the
Federal Power Commission over the sale and transportation of
natural gas in interstate commerce for resale. Pp. 85-98.

(a) Since appellant is not a producer of gas but a purchaser of
gas from producers, it cannot be said that the orders here involved
constitute only state regulation of the “production or gathering”
of natural gas, which is exempted from the federal regulatory
domain by § 1 (b) of the Natural Gas Act. Pp. 89-90.

(b) Since these orders are directed at wholesale purchasers of
natural gas in Kansas and, subject to eriminal sanctions for non-
compliance, require them to balance the output of all wells within
the State from which they take, they necessarily threaten the
ability of the Federal Power Commission to regulate comprehen-
sively and uniformly the intricate relationship between the pur-
chasers’ cost structures and eventual costs to wholesale customers
in other States. Pp. 90-93.

(¢) These orders cannot be sustained on the ground that they
merely conserve scarce natural resources. Although conservation
is a legitimate objective of state regulation, it cannot be effectuated
by means such as these which encroach upon a federally preempted
regulatory domain. Pp. 93-96.

(d) This Court rejects a suggestion that the case should be
remanded to the Kansas Supreme Court in order that that Court
might construe the orders as relieving the appellant of a contractual
obligation which caused it to purchase unratably, since, among
other reasons, no such accommodation on remand could avoid or
postpone the federal question presented by this appeal. Pp.
96-98.

188 Kan. 351, 355, 362 P. 2d 599, 609, reversed.
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Mark H. Adams argued the cause for appellant. With
him on the briefs were Lawrence I. Shaw, F. Vinson
Roach, Mark H. Adams II and Joe Rolston.

Charles C. McCarter argued the cause for appellee.
With him on the brief was Hugh B. Cox.

Solicitor General Cozx, Acting Assistant Attorney Gen-
eral Guilfoyle, Ralph S. Spritzer, Richard A. Solomon,
Howard E. Wahrenbrock and Arthur H. Fribourg filed a
brief for the Federal Power Commission, as amicus curige.

Briefs of amici curiae, urging affirmance, were filed for
the State of Texas by Will Wilson, Attorney General, and
Linward Shivers, Assistant Attorney General; for the
State of Alabama by MacDonald Gallion, Attorney Gen-
eral; for the State of Colorado by Duke W. Dunbar, Attor-
ney General; for the State of Georgia by Eugene Cook,
Attorney General; for the State of Illinois by William G.
Clark, Attorney General; for the State of Louisiana by
Jack P. F. Gremillion, Attorney General; for the State of
Mississippi by Joe T. Patterson, Attorney General; for
the State of Montana by Forrest H. Anderson, Attorney
General; for the State of Nebraska by Clarence A. H.
Meyer, Attorney General; for the State of Nevada by
Charles E. Springer, Attorney General; for the State of
New Mexico by Earl E. Hartley, Attorney General; for
the State of North Dakota by Leslie R. Burgum, Attorney
General; for the State of Oklahoma by Mac Q. William-
son, Attorney General, and Ferrell Rogers, for the State
of Utah by A. Pratt Kesler, Attorney General; for the
State of Wyoming by W. M. Haight, Acting Attorney
General; and for the Mid-Continent Oil & Gas Association
by W. W. Heard.

MR. JusticE BrRENNAN delivered the opinion of the
Court.

The question in this case is whether orders of the
Kansas State Corporation Commission which require the
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appellant, an interstate pipeline company, to purchase gas
ratably from all wells connecting with its pipeline system
in each gas field within the State * invalidly encroach upon
the exclusive regulatory jurisdiction of the Federal Power
Commission conferred by the Natural Gas Act, 15 U. S. C.
§§ 717-717w.

The appellant’s pipeline system is connected to some
1,100 natural gas wells in the Kansas Hugoton Field 2
under about 125 purchase contracts between the appellant
and various producers. The contracts have been duly
filed with the Federal Power Commission. Under the

1The general order of the Commission, which was embodied in
Rule 82-2-219, provided:

RATABLE PropucTION OF GAS FROM COMMON SOURCE OF SUPPLY

“In each common source of supply under proration by this Com-
mission, each purchaser shall take gas in proportion to the allowables
from all the wells to which it is connected and shall maintain all
such wells in substantially the same proportionate status as to over-
production or underproduction; provided, however, this rule shall
not apply when a difference in proportionate status results from the
inability of a well to produce proportionately with other wells con-
nected to the purchaser (Authorized by G. S. 1959, Supp. 55-703;
Effective February 8, 1960).”

This order, directed generally at all purchasers within the Commis-
sion’s jurisdiction, superseded an order of October 7, 1959, which
specifically required appellant “to take gas ratably from all wells to
which it is connected in the Kansas Hugoton Gas Field.” When the
general order was promulgated, the specific order was rescinded. The
Kansas Supreme Court, however, considered the validity of both
orders as though both were still in force. For purposes of our juris-
diction and consideration of the merits, it makes no difference whether
the specific order survived, for the superseding general order was
no less clearly directed at the appellant.

2 For a history of the discovery and development of the Hugoton
Field, and the Kansas Commission’s earlier efforts to insure correlative
rights in, and to regulate the taking of gas from, that field, see gen-
erally American Bar Association Section of Mineral Law, Conserva-
tion of Oil and Gas—A Legal History, 1948 (1949), 165-183.
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oldest contract, known as the Republic “A” contract,
which was made in 1945 with Republic Natural Gas Com-
pany, and is still in force as modified in 1953, appellant
was obligated to purchase gas from Republic up to the
maximum production allowables for Republic’s Kansas
wells connected to appellant’s system.> Appellant’s con-
tracts with its other producers provide that appellant’s
purchase commitments thereunder are expressly subject
to the agreement with Republic. Thus appellant was
bound to purchase from its other producers only so much
of its requirements as were not satisfied by the quantities
which the Republic contract required to be taken from
Republic wells.

Appellant’s requirements until 1958 were such that its
purchases from its various producers were nevertheless
roughly ratable, that is, in like proportion to the legally
fixed allowables for each of the 1,100 wells in the Hugo-
ton Field. However, after 1958 appellant’s requirements
aggregated substantially less than the total allowables
for the Hugoton wells.* Thus the balance of the total

3 The original Republic “A” contract, as amended, fixed the mini-
mum-take requirements in terms of a percentage of appellant’s natural
gas needs for a particular district which it served from the Hugoton
Field. A decision of the Kansas Supreme Court in 1952 modified
that term of the contract by holding that appellant’s takes from
particular Republic wells could not exceed the production allowables
set by the Commission for those wells, regardless of whether the
total allowables might be lower than the percentage stipulated by
the contract. Northern Natural Gas Co. v. Republic Natural Gas
Co., 172 Kan. 450, 241 P. 2d 708.

* The substantial underages in appellant’s purchases were attributed
to two factors: First, the rate of increase in the allowables for the
wells from which appellant was taking had exceeded the increases
in appellant’s requirements from the Hugoton Field; and second,
appellant’s projected expansion of its system had been delayed unex-
pectedly by failure to secure the requisite certificates of convenience
and necessity from the Federal Power Commission. Neither factor
is material to the questions presented by this appeal.
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requirements, after the contractually required purchases
from Republic of the maximum allowables for the Repub-
lic wells, resulted in appellant’s purchases from appellant’s
other producers of proportions substantially below the
allowables for those producers’ wells. This imbalance
brought about the orders of the State Commission of
which appellant complains.

A Kansas statute ® empowers the State Commission so
to “regulate the taking of natural gas from any and
all . . . common sources of supply within this state as to
prevent the inequitable or unfair taking from such com-
mon source of supply . . . and to prevent unreasonable
discrimination . . . in favor of or against any producer
in any such common source of supply.” The Commission
adopted in 1944, avowedly as a conservation measure, a
basic proration order designed to effect ratable production
and to protect correlative rights in the Hugoton Field.®
In 1959, in order to require appellant to take gas from
Republic wells in no higher proportion to the allowables
than from the wells of the other producers, the Commis-
sion entered the order specifically directing appellant to

5 The statute, as amended in 1959, is Kan. Gen. Stat., 1949 (Supp.
1959), § 55-703, captioned “Production regulations; rules and for-
mulas.” The terms of the statute speak of “taking” rather than
“purchasing” of natural gas; the Commission has decreed that the
two terms are synonymous. It was the view of the dissenting judge
in the court below, however, that the “taking” comprehended by the
statute, nowhere defined in the statute itself, referred only to pro-
duction so that the Commission lacked authority under state law to
regulate purchasing in the manner of the present orders. See 188
Kan. 355, 365, 362 P. 2d 599, 606.

¢ The operative clause of this order designated the order as the
basic guide for “the production of natural gas” from the Hugoton
Field. No provisions of the order imposed enforceable obligations
or sanctions upon purchasers, although one section admonished,
“. . . purchasers . . . from any well, shall endeavor to limit their
takes of gas to the quantities fived in the schedule as the allowable
production for such well . . . .”
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purchase gas ratably from all 1,100 Hugoton wells. That
order was superseded in February 1960 by the general
order, directed at all natural gas purchasers taking Kansas
gas. These orders presented the appellant with the alter-
natives of complying with the obligations of the Republic
contract and increasing its takes from the other producers’
wells—thus taking more gas from Kansas than it could
currently use—or of risking liability for a breach of the
Republic contract by decreasing its takes from the Repub-
lic wells below the allowables.’

Appellant challenged the two orders in the Kansas
courts on the ground, among others, that they unconsti-
tutionally invaded the exclusive jurisdiction of the Federal
Power Commission under the Natural Gas Act. The
Kansas Supreme Court sustained the orders, 188 Kan. 351,
355, 362 P. 2d 599, 609 ; on rehearing, 188 Kan. 624, 364 P.
2d 668. We noted probable jurisdiction of an appeal to
this Court, 370 U. S. 901. We disagree with the Kansas
Supreme Court, for we hold that the State Commission’s
orders did invade the exclusive jurisdiction which the
Natural Gas Act has conferred upon the Federal Power
Commission over the sale and transportation of natural
gas in interstate commerce for resale.

I

We consider first the ground relied upon by the Kansas
Supreme Court, that the orders constitute only state regu-
lation of the “production or gathering” of natural gas,
which is exempted from the federal regulatory domain by
the terms of § 1 (b) of the Natural Gas Act, 15 U. S. C.
§ 717 (b). These orders do not regulate “production or
gathering” within that exemption. In a line of deci-
sions beginning with Colorado Interstate Gas Co. v.

7 Pending in a Kansas trial court are two suits by Republic against
appellant to recover damages for appellant’s failure to purchase gas
in the quantities required by the contracts.
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Federal Power Comm’n, 324 U. S. 581, 598, and Inter-
state Natural Gas Co. v. Federal Power Comm’n, 331 U. S.
682, 689-693, it has been consistently held that “produc-
tion” and “gathering” are terms narrowly confined to the
physical acts of drawing the gas from the earth and pre-
paring it for the first stages of distribution. See Phillips
Petroleum Co. v. Wisconsin, 347 U. S. 672, 680-681; Con-
tinental Ol Co. v. Federal Power Comm’n, 266 F. 2d 208;
Huber Corp. v. Federal Power Comm’n, 236 F. 2d 550.
Appellant is not a producer.-but a_purchaser of gasfrom
producers, and none of its activities in Kansas shown
upon this record involves ‘“production and gathering;.in
the sense that those terms are used in. §1.(b) ... .”8
Phillips Petroleum Co. v. Wisconsin, supra, at 678.

II1.

The Kansas Supreme Court also sustained the orders
on the ground that neither order threatened any actual
invasion of the regulatory domain of the Federal Power
Commission since it “in no way involves the price of
gas.” 188 Kan., at 624, 364 P. 2d, at 668. It is true
that it was settled even before the passage of the
Natural Gas Act, that direct regulation of the prices of
wholesales of natural gas in interstate commerce is be-
yond the constitutional power of the States—whether or
not framed to achieve ends, such as conservation, ordi-
narily within the ambit of state power. See Missour: v.
Kansas Natural Gas Co., 265 U. S. 298; cf. Public Utilities
Comm’n v. Attleboro Steam & Electric Co., 273 U. S. 83.
But our inquiry is not at an end because the orders do not

8 Thus we have no need to consider the effect of the “production
or gathering” exemption upon ratable-take orders directed exclusively
at independent producers of natural gas. For contrasting views on
that question, compare Kelly, Gas Proration and Ratable Taking in
Texas, 19 Tex. Bar J. 763, 797 (1956), with Comment, Ratable
Taking of Natural Gas, 11 S. W. L. J. 358, 360-361 (1957).
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deal in terms with prices or volumes of purchases, cf.
Dayton-Goose Creek R. Co. v. United States, 263 U. S.
456, 478. The Natural Gas Act precludes not merely
direct regulation by the States of such contractual mat-
ters. See Illinois Natural Gas Co. v. Central Illinos
Public Service Co., 314 U. S. 498, 506-509. The Con-
gress enacted a comprehensive scheme of federal regula-
tion of “all wholesales of natural gas in interstate com-
merce, whether by a pipeline company or not and whether
occurring before, during, or after transmission by an inter-
state pipeline company.” ®* Phaillips Petroleum Co. v. Wis-
consin, supra, at 682; see H. R. Rep. No. 709, 75th Cong.,
1st Sess. 2.

The federal regulatory scheme leaves no room either
for direct state regulation of the prices of interstate
wholesales of natural gas, Natural Gas Pipeline Co. v.
Panoma Corp., 349 U. S. 44, or for state regulations which
would indirectly achieve the same result.’® These state
orders necessarily deal with matters which directly affect
the ability of the Federal Power Commission to regulate
comprehensively and effectively the transportation and
sale of natural gas, and to achieve the uniformity of regu-

9 Persistent efforts to narrow the scope of the broader exclusive
federal jurisdiction conferred by the statute have been unavailing.
See, inter alia, H. R. 4051, 80th Cong., 1st Sess.; H. R. 4099, 80th
Cong., Ist Sess.; H. R. 1758, 81st Cong., 1st Sess.; and S. 1498, 8lst
Cong., 1st Sess. ‘“Attempts to weaken this protection [of consumers
against exploitation at the hands of natural-gas companies] by amend-
atory legislation exempting independent natural-gas producers from
federal regulation have repeatedly failed, and we refuse to achieve
the same result by a strained interpretation of the existing statutory
language.” Phillips Petroleum Co. v. Wisconsin, supra, at 685.

10 Qur decisions in Cities Service Gas Co. v. Peerless Oil & Gas Co.,
340 U. 8. 179, and Phillips Petroleum Co. v. Oklahoma, 340 U. S.
190, are not contrary. “In those cases we were dealing with consti-
tutional questions and not the construction of the Natural Gas Act.”
Natural Gas Pipeline Co. v. Panoma Corp., supra, at 45.
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lation which was an objective of the Natural Gas Act.
They therefore invalidly invade the federal agency’s
exclusive domain.

The danger of interference with the federal regulatory
scheme arises because these orders are unmistakably and
unambiguously directed at purchasers who take gas in
Kansas for resale after transportation in interstate com-
merce. In effect, these orders shift to the shoulders of
interstate purchasers the burden of performing the com-
plex task of balancing the output of thousands of natural
gas wells within the State, ef. Miller Bros. Co.v. Maryland,
347 U. S. 340—a task which would otherwise presumably
be the State Commission’s. Moreover, any readjustment
of purchasing patterns which such orders might require
of purchasers who previously took unratably could
seriously impair the Federal Commission’s authority to
regulate the intricate relationship between the purchasers’
cost structures and eventual costs to wholesale customers
who sell to consumers in other States. This relationship
is a matter with respect to which Congress has given the
Federal Power Commission paramount and exclusive
authority. See Federal Power Comm’n v. Hope Natural
Gas Co.,320 U. S. 591, 610. The prospect of interference
with the federal regulatory power in this area is made even
more acute by the fact that criminal sanctions imposed by
state statute for noncompliance fall upon such purchasers
and not upon the local producers. Therefore, although
collision between the state and federal regulation may not
be an inevitable consequence, there lurks such imminent
possibility of collision in orders purposely directed at
interstate wholesale purchasers that the orders must be
declared a nullity in order to assure the effectuation of the
comprehensive federal regulation ordained by Congress.

It may be true, as the State Commission urges, that
accommodation on the part of the Federal Power Com-
mission could avoid direct collision—but this argument
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misses the point. Not the federal but the state regula-
tion must be subordinated, when Congress has so plainly
occupied the regulatory field. Cf. San Diego Building
Trades Council v. Garmon, 359 U. S. 236. We have al-
ready said that the question to be asked under this statute
is “whether state authority can practicably regulate a
given area and, if we find that it cannot, then we are im-
pelled to decide that federal authority governs.” Federal
Power Comm’n v. Transcontinental Gas Pipe Line Corp.,
365 U. S. 1, 19-20.

I1I.

Appellee’s principal contention, sustained by the Kan-
sas Supreme Court, is that ratable taking is essential for
the conservation of natural gas, and that conservation is
traditionally a function of state power. There is no
doubt that the States do possess power to allocate and
conserve scarce natural resources upon and beneath
their lands. We have recognized such power with par-
ticular respect to natural gas. Patterson v. Stanolind Ol
& Gas Co., 305 U. 8. 376; Bandini Petroleum Co. v.
Superior Court, 284 U. S. 8; Walls v. Midland Carbon Co.,
254 U. S. 300. But the problem of this case is not as to
the existence or even the scope of a State’s power to con-
serve its natural resources; the problem is only whether
the Constitution sanctions the particular means.chosen by
Kansas to exercise the conceded power if those means
threaten effectuation of the federal regulatory scheme.

We have already held that a purpose, however legiti-
mate, to conserve natural resources, does not warrant
direct interference by the States with the prices of nat-
ural gas wholesales in interstate commerce, Cities Service
Gas Co. v. State Corporation Comm’n, 355 U. S. 391;
Michigan Wisconsin Pipe Line Co. v. Corporation
Comm’n, 355 U. S. 425. It has been suggested that
those decisions are at variance with Champlin Refining
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Co. v. Corporation Comm’n, 286 U. S. 210, in which we
sustained a state proration order designed to further
conservation, against a challenge under the Commerce
Clause.”* We reject that suggestion. The Court in
Champlin carefully limited that holding to regulations
which, the Court observed precisely, “apply only to pro-
duction and not to sales or transportation of crude oil or its
products.” (Italics supplied.) The Court further noted,
“[s]uch production is essentially a mining operation and
therefore is not a part of interstate commerce . . . .”
286 U. S., at 235. (Italics supplied.) And, after enact-
ment of the Natural Gas Act, in confirming state power to
achieve conservation objectives, the Court took care to
say, “[t]hese ends have been held to justify control over
production even though the uses to which property may
profitably be put are restricted.” Ctities Service Gas Co.
v. Peerless Oil & Gas Co., supra, at 185-186. (Italics sup-
plied.) Thus our cases have consistently recognized a
significant distinetion, which bears directly upon the con-
stitutional consequences, between conservation measures
aimed directly at interstate purchasers and wholesales
for resale, and those aimed at producers and production.
The former cannot be sustained when they threaten, as
here, the achievement of the comprehensive scheme of
federal regulation.

Of course, the Kansas method before us would fail, for
the reasons given, even if it were Kansas’ only means of
attaining these ends. The State does not, however, ap-
pear to be without alternative means of checking waste
and disproportionate or discriminatory taking.!*? More-

11 See American Bar Association Section of Mineral and Natural
Resources Law, Conservation of Oil and Gas—A Legal History, 1958
(1960), 342.

12 See, e. g., Colorado Interstate Gas Co. v. Federal Power Comm’n,
supra, at 602-603; cf. Patterson v. Stanolind Oil & Gas Co.,
supra. The availability of regulatory alternatives, particularly
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over, the invalidation of this particular form of state regu-
lation does not result in a regulatory “gap” of the sort
which the Act was designed to prevent. Phillips Petro-
leum Co. v. Wisconsin, supra, at 682-683. For example,
we have very recently recognized that the Commis-
sion can and should take appropriate account of cer-

in the form of proration and similar orders directed at producers,
has been much discussed. See the view of a member of the Kansas
Corporation Commission, Byrd, Contractual and Property Rights as
Affected by Conservation Laws and Regulations, Tenth Annual Insti-
tute on Oil and Gas Law and Taxation, 1, 6~7 (1959); see also
American Bar Association Section of Mineral Law, Conservation of
Oil and Gas—A Legal History, 1948 (1949), 170-171; Kulp, Oil
and Gas Rights (1954), § 10.100; 1 Kuntz, Treatise on the Law of
Oil and Gas (1962), §4.7.

It has been urged that as a practical matter restrictions upon pur-
chasers more effectively and easily achieve ratable taking, see 1A Sum-
mers, Oil and Gas (1954), 139 and n. 9.30. On the contrary, it has
also been argued that the very objectives sought to be achieved here
may be achieved through ratable production orders, Comment, Rat-
able Taking of Natural Gas, 11 S. W. L. J. 358, 359, 362 (1957).
We note too the suggestion of a witness in the proceeding below that
the result sought by the orders herein might have been achieved by
requiring Republic to decrease production from its wells rather than
by requiring appellant to increase its purchases from those wells.
R. 33. This apparently was also the view of the dissenting judge
below, 188 Kan., at 365, 362 P. 2d, at 606. See, as to the obligation
of the States to pursue alternatives which avoid interference with
federally protected interstate commerce, Dean Milk Co. v. Madison,
340 U. S. 349, 354-356.

There is no occasion to consider appellant’s further argument that
the Kansas Commission’s orders were tainted by an improper motive,
that is, to require overproduction of Kansas Hugoton wells in order
to prevent disadvantageous drainage to Texas and Oklahoma, which
share the Hugoton Field with Kansas. The relevancy of motive to
the validity of such regulations has been questioned, Stephenson v.
Binford, 287 U. S. 251, 276. See, however, Thompson v. Consolidated
Gas Utilities Corp., 300 U. S. 55, 69-70, where the Court invalidated a
state proration order “shown to bear no reasonable relation either to
the prevention of waste or the protection of correlative rights . . . .”
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tain conservation factors in certification proceedings.
Federal Power Comm’n v. Transcontinental Gas Pipe Line
Corp., supra, at 20-22. See also McGrath, Federal Regu-
lation of Producers in Relation to Conservation of Natural
Gas, 44 Geo. L. J. 676 (1956).

IV.

Although what we have said answers the question for
decision, it is appropriate that we comment upon a sug-
gestion advanced both by appellant and by the Federal
Power Commission as amicus curiae. That suggestion
was that if we should hold, as we do hold, that the orders
invalidly invade the federal regulatory jurisdiction, the
judgment should not be reversed but the case should rather
be remanded to the Kansas Supreme Court. The theory
is that the Kansas Supreme Court might, in light of our
holding, now hold that the orders effected a modification of
the Republic “A” contract such as to permit performance
of the contract through takings from the Republic wells
in such lower amounts as may be necessary to achieve
ratability with the takings from the wells of appellant’s
other producers. In short, the suggestion is that the state
court, if afforded the opportunity, might now so har-
monize the Republic contract with the Commission’s
order that there would result no measurable effect upon
interstate transmissions or sales.

We reject this suggestion for several reasons. First,
both opinions of the Kansas Supreme Court show that
the court clearly recognized the substantiality of the fed-
eral question in the asserted encroachment of the orders
upon the federal regulatory scheme. The court squarely
decided the federal question in favor of the validity of
the orders. Neither opinion rests this holding on an
independent nonfederal ground of decision, and the appel-
lant and the Commission, by suggesting a remand, in
effect concede as much. Nor is there any undecided
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aspect of the case upon which the Kansas Supreme Court
might still sustain the orders upon a nonfederal ground.
Cf. Indiana ex rel. Anderson v. Brand, 303 U. S. 95. We
and the Kansas Supreme Court are therefore in complete
agreement that the federal question as to the validity of
the orders cannot be avoided. It would hardly be seemly
for us to ask the Kansas Supreme Court to reconsider its
holding because we have reached a different conclusion
on that question.

Furthermore we have difficulty perceiving how we
could properly invite the Kansas Supreme Court to inter-
pret the Republic “A” contract in light of the orders with
a view to possible abatement of the federal question.
That contract was not in any respect made an issue in
this lawsuit—indeed, Republic is not a party; the con-
troversy is solely between the appellant and the State
and concerns only the validity of the orders. To invite
consideration by the Kansas Supreme Court of the pos-
sible accommodation of the contract with the orders so as
to avoid the asserted invalid trespass on the federal regu-
latory area, is necessarily to ask the Kansas court to do
one of two things: (1) to determine whether the orders
can be accommodated with a econtract which is in no sense
before the court and in the absence of one of the con-
tracting parties; or (2) to vacate its holding that the
orders are not invalid for encroachment on the federal
domain, and abstain from deciding that question pending
the decision of some action which may squarely pit the
contract against the orders. In the circumstances, to
follow the suggestion to remand would on our part be
highly irregular.

In any event the suggestion misconceives the true
nature of the question which the Kansas Supreme Court
and this Court were called upon to decide. The federal
question does not arise from an asserted actual and imme-
diate conflict between the federal and state regulations.

692-437 O-63—11
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The question is whether the state orders may stand in
the face of the pervasive scope of federal occupation of
the field. Cf. San Diego Building Trades Council v. Gar-
mon, supra, at 241-244. Indeed, even if the issue of
the accommodation of the Republic “A” contract with
the orders had been actually framed in the lawsuit, the
mere fact that the Kansas court might make the sug-
gested accommodation would not necessarily permit the
Kansas court or this Court to avoid decisions of the fed-
eral question, since even then it would have to be deter-
mined whether the orders invalidly jeopardize the Natural
Gas Act’s objective of uniformity. See Federal Power
Comm’n v. Transcontinental Gas Pipe Line Corp., supra,
at 28. For, if the federal question could be avoided
or postponed just short of actual collision, by ad hoc
accommodation on the part of every State, then the scope
of federal regulatory power would vary in accordance with
the kaleidoscopic variations of local contract law.

The judgments are reversed and the causes are re-
manded for further proceedings not inconsistent with

this opinion. Reversed and remanded.

Mg. Justice WHITE took no part in the consideration
or decision of this case.

MER. JusTick HArRLAN, whom MRr. JusTIiCcE STEWART and
Mk. Justice GOLDBERG join, dissenting.

The conflict asserted between the Kansas Commission’s
“ratable take” orders and the authority of the Federal
Power Commission is that by virtue of the combined effect
of such orders and the minimum “take or pay” provisions
of Northern’s Republic “A” contract the consumer price
of Northern’s gas sold in interstate commerce will be
forced up, thereby potentially embarrassing the Federal
Power Commission’s effective exercise of its authority over
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such prices.! The premise of this alleged conflict is of
course that Northern’s Republic “A” contractual obliga-
tions remain unaffected by the Kansas Commission’s
ratable take orders.

The appellee Commission says that even if all this be
correct its orders are nonetheless valid. The Federal
Power Commission as amaicus, while denying this con-
clusion, says, however, that no significant conflict with
federal authority would arise if the effect of the State
Commission’s orders is to abrogate take or pay provisions
such as those contained in the Republic “A” contract, and
suggests that the case be remanded to the Kansas Su-
preme Court for determination of that question of state
law. This would obviate the necessity of our deciding at
this time any questions of federal law.

Without intimating any view upon the federal ques-
tions,? it seems to me that the Federal Power Commis-

 These effects, as claimed by the appellant and the Federal Power
Commission, are summarized in the appellee’s principal brief on this
appeal (p. 26) as follows: “To comply with the Kansas orders by
taking ratably in the Kansas Hugoton Field, appellant, it is argued,
would have to do one of two things: (1) increase its takes from its
other connections in the field until they become ratable with its takes
from the Republic A wells, or (2) continue to take the same amount
from the field as a whole but reallocate its takes so as to make them
ratable by decreasing takes from Republic to a figure below the
amount provided by the contract and increasing takes from other
wells. It is contended that the first of these courses would require
appellant either to take from the Kansas Hugoton Field gas which
it does not want and for which it has no present market or to reduce
its takes in other fields and thereby incur contractual liability to pro-
ducers in those fields, and that the second would result in contractual
liability to Republic. FEither course, it is argued, will necessarily
cause an increase in the price of gas to the ultimate consumer, and
for this reason the Kansas orders are inconsistent with the Natural
Gas Act.”

2 At the 1958 Term the Court dismissed for want of a substantial
federal question an appeal presenting substantially the same broad
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sion’s suggestion is an obviously sensible one. Cf. North-
ern Natural Gas Co. v. Republic Natural Gas Co., 172 Kan.
450, 241 P. 2d 708. The Court’s opinion, as I understand
it, gives three principal reasons for refusing to remand:
(1) the State Commission’s orders are in any event
invalid per se because they bear upon purchasers and not
producers of natural gas; (2) even if Northern were no
longer bound by the quantity obligations of its Republic
“A” contract, the Kansas orders would still be invalid
because they require Kansas purchasers who previously
took gas unratably to readjust their purchasing patterns,
which might possibly affect ultimate consumer prices; and
(3) the Kansas Supreme Court in fact reached and de-
cided the federal questions and, apart from that, there are
other reasons that would make remand a “highly irregu-
lar” course. I can see little or nothing in any of these
objections to remand.

I

That the Kansas orders are directed at purchasers
should not be allowed to obscure their true nature. The
production of natural gas and its movement into inter-
state channels constitute one and the same physical opera-
tion. Thus the Kansas orders limiting the volume of gas
a pipeline may purchase from a given well are tantamount
to a limitation on the production of that well. Indeed
an order directed to the purchaser of the gas rather than to
the producer would seem to be the most feasible method
of providing for ratable taking, because it is the purchaser
alone who has a first-hand knowledge as to whether his
takes from each of his connections in the field are such

federal question which the Court decides today. See Permian Basin
Pipeline Co. v. Railroad Comm’n, 358 U. S. 37 (reported below at 302
S. W. 2d 238; and see the Jurisdictional Statement in this Court,
No. 64, Oct. Term, 1958).
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that production of the wells is ratable® An order ad-
dressed simply to producers requiring each one to produce
ratably with others with whose activities it is unfamiliar
and over whose activities it has no control would create
obvious administrative problems.*

There is thus no warrant for concluding that just
because the Kansas orders read “purchaser” rather than
“producer” they are an attempt to regulate the interstate
sale of natural gas. Their purpose and effect are to limit
production—the physical act of drawing gas from the
earth. To the extent, then, that appellant’s operations
control the volume of gas produced, they involve “produc-
tion and gathering, in the sense that those terms are used
in [the] §1 (b)” exemption of the Natural Gas Act.
Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672, 678.

But regardless of whether the §1 (b) exemption is
applicable here, the orders do not necessarily invade areas
reserved to exclusive federal authority.® The mere fact

3 Most of the more important oil and gas producing States have
long had statutes providing for ratable taking by purchasers to pro-
tect correlative rights. See Tex. Stat. Ann., Tit. 102, Art. 6049a,
§8 8, 8a (enacted in 1931); Okla. Stat. Ann., Tit. 52, § 240 (enacted
in 1915); La. Rev. Stat., 1950, Tit. 30, §§ 41-46 (enacted in 1918).

4In these circumstances the situation here is hardly comparable
to one in which a State has attempted to impose upon a foreign cor-
poration, not doing business in the State, liability for the collection of
a use tax with respect to goods purchased by residents of the taxing
State at a store of the corporation located in the State of its domicile.
See Miller Bros. Co. v. Maryland, 347 U. S. 340. Surely the Natural
Gas Act was not intended to relieve interstate pipelines doing business
in a particular State from the mere mathematical computation in-
volved in ratably distributing its over-all need for natural gas among
the producers with which it has business connections in that State.

5 As this Court noted in Federal Power Comm’n v. Transcontinental
Gas Pipe Line Corp., 365 U. S. 1, 8: “. . . Congress, in enacting the
Natural Gas Act, did not give the Commission comprehensive powers
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that they are directed at purchasers does not, of itself,
interfere with the Federal Power Commission’s functions
of certification (§ 7 of the Act) or rate regulation (§§ 4
and 5 of the Act).® And I find it hard to reconcile the
Court’s holding on this score with its statement that
“conservation measures aimed directly at interstate pur-
chasers . . . cannot be sustained when they threaten, as
here, the achievement of the comprehensive scheme of
federal regulation.”” Ante, p. 94. (Emphasis added.)
As will be shown (infra, pp. 103-106), this threat, if it
exists at all in this case, is no different from that flowing
from other valid conservation measures.

The Federal Power Commission itself acknowledges
that if the Kansas orders release appellant and others from
contractual obligations of the sort in question here, then
such orders would entail no significant conflict with federal
authority. The Commission states: “In that event,
despite the fact that the Kansas regulation is in terms
addressed to interstate pipeline companies rather than to
Kansas producers, we would not urge that it so impinged
upon matters of national, as opposed to local, concern, or
that it so interfered with the regulatory functions and pur-
poses of the Federal Power Commission under the Natural
Gas Act, as to require its invalidation under the suprem-
acy clause.”” For the further reasons that will now be
discussed, I think this is a perfectly sound position.

over every incident of gas production, transportation and sale.
Rather, Congress was ‘meticulous’ only to invest the Commission with
authority over certain aspects of this field, leaving the residue for
state regulation.”

6 That criminal penalties for noncompliance are imposed on pur-
chasers adds nothing to the fact that the orders are addressed to
purchasers.

7 Memorandum for the Federal Power Commission as amicus curiae,
pp. 21-22.
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I1.

Of course a remand is unnecessary if, as in the Court’s
view, the Kansas Commission’s orders are invalid even
though appellant is deemed to be no longer bound by the
take or pay provisions of the Republic contract. But
the remote possibility of an adverse effect on the cost
structures of Kansas purchasers falls far short of estab-
lishing such invalidity.

The ratable take orders here were intended as conserva-
tion measures *—to protect the correlative rights of pro-
ducers taking gas from a common source of supply by
preventing drainage from underproduced wells to over-
produced wells.® It has always been recognized that the
States possess the power to conserve scarce resources such
as natural gas and to prevent unfair and disecriminatory
production of this resource by some wells at the expense
of others. See, e. g., Patterson v. Stanolind Oil & Gas
Co., 305 U. 8. 376; Lindsley v. Natural Carbonic Gas
Co., 220 U. 8. 61; Ohio O1l Co. v. Indiana, 177 U. S. 190.
It is difficult to imagine any exercise of this conservation
power that would not carry with it the possibility of
affecting the costs incurred by those who purchase gas
from producers. Regulations requiring the casing of
wells, prohibiting the use of pumps, restricting produec-
tion to a certain percent of a well’s “open flow,” imposing

a particular gas-oil ratio, controlling drilling operations

8 The Court disclaims any need to consider the contention that
the true purpose of the Kansas orders was to require overproduction
of the Kansas part of the Hugoton Field in order to prevent its
drainage into Texas and Oklahoma (ante, pp. 94-95, note 12).

® When one well in a common pool produces a large volume of gas,
the pressure is reduced at that point; the gas in the common pool
then tends to flow toward the low pressure point, thereby reducing
the amount of gas available for production by other wells.
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and pipeline pressure, prescribing the permissible spacing
of wells, and enforeing pooling or unitization may reduce
the amount of gas available for sale by a particular pro-
ducer (at least in the short run) and thus force a purchaser
to buy from it or someone else probably at greater cost.
Yet it has never been suggested that such state measures
are for that reason invalid.

Indeed, the most direct interference with the availa-
bility of gas for interstate sale is the “allowable” order.
It places a ceiling on the amount of gas that may be pro-
duced by a particular well during a given period of time
and inevitably makes pipelines spread their demand
among many wells. Obviously its possible effect on cost
is precisely the same as that which may be caused by a
ratable take order, for the two orders are merely variations
of the same regulatory measure; both are designed to pre-
vent the disproportionate taking of gas from some wells
to the disadvantage of others.

In Champlin Refining Co. v. Corporation Comm’n, 286
U. S. 210 (1932), this Court sustained, against a challenge
under the Commerce Clause, a state allowable order.
Since the States had the power to issue such an order at
the time the Natural Gas Act was passed, nothing in that
Act can now be considered to withdraw it. This is so
because it is beyond dispute that when Congress enacted
the Natural Gas Act in 1938 it did not intend to deprive
the States of any regulatory powers they were then
deemed to possess under the Constitution. Rather, the
Act was intended only to fill the “gap . . . thought to
exist at the time the Natural Gas Act was passed” by
providing for federal regulation of those aspects of the
natural gas business that the States were at that time
believed to be constitutionally incapable of regulating.
Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672, 684,
685-687. As was specifically stated in the House Com-
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mittee Report, the Act “takes no authority from State
commissions, and is so drawn as to complement and in
no manner usurp State regulatory authority.” H.R.Rep.
No. 709, 75th Cong., 1st Sess., p. 2.*°

If an allowable order is now valid, what is the distinc-
tion between such an order and the ratable take orders in
the present case? The Court points to no difference in
terms of effect on cost structure, but only to the fact that
the orders here are directed at purchasers and not pro-
ducers. For reasons already discussed, supra, pp. 100-
102, this difference is illusory.

Quite apart from the absence of any significant differ-
ence between the possible general cost ramifications of an
allowable and a ratable take order, the very facts of the
case before us demonstrate the folly of determining
whether or not the jurisdiction of the Federal Power Com-
mission has been invaded on the basis of general possi-
bilities unsupported by specific data. Appellant is pay-
ing a higher price for gas to Republic than to any
other producer in the Kansas Hugoton Field. If ap-
pellant could reduce its take from Republic wells with-
out contractual liability, the over-all cost of its gas
purchases would in all likelihood decrease. Surely such a
beneficial effect on appellant’s cost structure is not incon-
sistent with the purposes of the Natural Gas Act. And we
have no way of knowing the extent to which the same is
true of other Kansas purchasers. The lurking danger of
collision with federal regulation that the Court fears may
be completely nonexistent. Yet on this insecure founda-

10 See also Panhandle Eastern Pipe Line Co. v. Public Service
Comm’n, 332 U. 8. 507, 517 (“The Act, though extending federal
regulation, had no purpose or effect to cut down state power”);
Federal Power Comm’n v. Panhandle Eastern Pipe Line Co., 337 U.B.
498, 502-503, 512-513; Interstate Natural Gas Co. v. Federal Power
Comm’n, 331 U. S. 682, 690.
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tion the Court builds a rule that, if consistently applied,
may well destroy the conservation powers of the States.
And this in the name of an Act expressly intended to
preserve existing state powers.

ITI.

The Court’s remaining arguments against remand are
equally unsatisfactory.

It is said that the Kansas Supreme Court did not rest
its decision on a state ground (the abrogation, by virtue
of the Commission’s orders, of Northern’s take or pay obli-
gations under the Republic contract), but decided the fed-
eral questions. Whatever may have prompted the state
court to this course—perhaps a desire to obtain from this
Court a broad decision on the federal question or a mis-
taken belief as to the irrelevancy of the contract question
to the existence of the state power now questioned—this
surely does not constrict the grounds of our adjudication of
the case. It is familiar practice for this Court to refuse to
reach federal constitutional questions on which the state
courts have predicated decision. It is enough to refer to
the landmark concurring opinion of Mr. Justice Brandeis
in Ashwander v. Tennessee Valley Authority, 297 U. S.
288, 346-348, enumerating principles designed to avoid the
unnecessary adjudication of constitutional questions—a
tenet of adjudication to which this Court has always
strictly adhered.

A remand, it is also said, would be a “highly irregular”
step for the further reasons that the effect of the State
Commission’s orders on the Republic “A” contract was
not drawn in question in this suit and the Republic Com-
pany itself was not a party to the litigation. However,
in light of what has already been said the germaneness
of that contract issue to the question of the validity of
state power in the premises is apparent. And apart from
the presumed availability of state procedures for the
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vouching into the case of the Republic Company, we are
informed by the Federal Power Commission that there is
now pending in the state courts another case against
Northern, to which Republic is a party, that involves the
continuing validity of the take or pay provisions of the
“A” contract.’* Hence, if necessary, the Kansas Supreme
Court could on remand of the present case hold its hand
pending resolution of the contract issue in the other
litigation.

In short, I cannot understand why this Court should
not remand for determination of a state law issue that may
dispose of this case, as the Court has done in other com-
parable instances. See, e. g., Leiter Mainerals, Inc., v.
United States, 352 U. S. 220, 228-230; Aquilino v. United
States, 363 U. S. 509, 515-516.

I would vacate the judgments of the Supreme Court of
Kansas and remand the case to that court for a determina-
tion, in accordance with Kansas procedures, as to the effect
of the State Commission’s orders on the Northern-
Republic “A” contract.

11 Republic Natural Gas Co. v. Northern Natural Gas Co., Nos.
4165 and 4235, District Court of Stevens County, Kansas, in which, we
are told, Republic claims damages from Northern for failure to
observe the take or pay provisions of the “A” contract.




108 OCTOBER TERM, 1962.

Syllabus. 2 L, (5

GALLICK ». BALTIMORE & OHIO RAILROAD CO.

CERTIORARI TO THE COURT OF APPEALS OF OHIO,
CUYAHOGA COUNTY.

No. 76. Argued December 10, 1962.—
Decided February 18, 1963.

While working on a railroad near a stagnant, vermin-infested pool of
water, petitioner suffered an insect bite which became infected and
ultimately resulted in the loss of both of his legs. He sued the
railroad in a state court under the Federal Employers’ Liability
Act, alleging that the railroad was negligent in maintaining a
stagnant pool that attracted vermin and insects. Upon a special
verdict of the jury, the trial court entered judgment awarding
damages to petitioner. The state appellate court reversed on
the ground that proof of a causal connection between the negligence
and damage fell short of that required for the consideration of a
jury. Held: The state appellate court improperly in<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>