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RULES AND ORDERS

OF THE

SUPREME COURT OF THE UNITED STATES.

RULE No. 44.

When a printed argument shall be filed for one or both parties, the case
shall stand va the same footing as if there were an appearance by counsel.

18317.
Allotment of the Circuits.

There having been a chief Justlce and one associate justice of this court
appointed since its last session, it is ordered, that the following allotment be
made of the chief justice and the associate justices of the said supreme court,
among the cireuits, agreeable to the act of congress in such case made and
provided ; and that such allotment be entered on record, viz :

For the first Circuit, IIon Joseph Story.
second Circuit, Smith Thompson.
third Circuit, Henry Baldwin.
fourth Circuit, Roger B. Taney, Ch. Justice,
fifth Circuit, Philip P. Barbour.
sixth Circuit, James M. Wayne.
seventh Circuit, John McLean.




CASES DETERMINED

IN THE

SUPREME COURT OF THE UNITED STATES.

JANUARY TERM, 1837,

*Lrssee of Josepr MARLETT, Plaintiff in error, ». Josx SILK and
JoENn McDoNALD.

State decisions.

A tract of land, situated in that part of the state of Pennsylvania, which, by the compact with the
state of Virginia, of 1780, was acknowledged to be within the former state, was held under
the provisions of an act of assembly of Virginia, passed in 1779, by which actual bond fide
settlers, prior to 1778, were declared to be entitled to the land on which the settlement was
made, not exceeding four hundred acres; the settlement was made in 1772. On this tract,
in the year 1786, a survey was made, and returned into the land-office of Pennsylvania, and
a patent was granted for the same ; the title set up by the defendants in the ejectment was
derived from two land-warrants from the land-office of Pennsylvania, dated in 1773, nnder
which surveys were made in 1778, and on which patents were issued on the 9th of March 1782.
The compact confirms private property and rights existing previous to its date, under and
founded on, and recognised by, the laws of either state, falling within the other ; preference
being given to the elder or prior right; subject to the payment of the purchase-money required
by the laws of the state in which they might be, for such lands. Held, that the title derived
under the Virginia law of 1779, and afterwards perfected by the patent from Pennsylvania, in
1788, was a valid title and superior to that asserted under the warrants of 1773, and the patent
founded on them, and issued in 1782.

*The title derived under the act of the legislature of Virginia, of 1779, commenced in 1772, [*2
when the settlement was made ; and therefore, stands as a right, prior in its commence-
ment to that originating under the warrant of 1773. The question of the title between the
contending parties is not to be decided by the laws or decisions of either Penngylvania or Vir-
ginia, but by the compact of 1780.

The principles on which the case of Jackson . Chew, 12 Wheat. 163, are decided, are not affected
by the decisions of the court in this case. In the case of Jackson v. Chew, the court said, that
it adopted the state decisions, when applicable to the title of lands ; that was in a case the
decision of which depended on the laws of the state, and on their construction by the tribunals
of the state. In the case at bar, the question arises under, and is to be decided by, a compact
between two states, wheve the rule of decision is not tobe collected from the decisions of either
8tate, but is one of an international character.

11 Prr.—1 1
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ErroR to the District Court for the Western District of Pennsylvania.
The plaintiff i error, a citizen of the state of Ohio, instituted an action of
ejectment against the defendants, at October term 1831, to recover a tract
of land situated in Allegheny county, Pennsylvania ; and the case was tried
before the district court for the western district of Pennsylvania, in October
1835. A verdict and judgment, under the charge of the court, were ren-
dered in favor of the defendants, and the plaintiff having taken exceptions
to the charge, prosecuted this writ of error.

The case, as stated in the opinion of this court, was as follows :—Thomas
Watson, under whom the plaintiff in error claimed, on the 25th of April
1780, obtained from certain commissioners of Virginia, a certificate, entitling
him to 400 acres of land, by virtue of an act of assembly of Virginia, passed
in May 1779 ; the fourth section of which, after reciting that great numbers
of people had scttled in the country upon the western waters, upon waste and
unappropriated land, for which they had been hitherto prevented from
suing out patents, or obtaining legal titles, &ec., enacted, “ that all persons
who, at any time before the first day of January, in the year 1773, have
really and bond fide settled themselves, or their families, or at his, or her, or
their charge, have settled others, upon any waste or unappropriated lands on
the said western waters, to which no other person hath any legal right or
claim, shall be allowed, for every family 400 acres of land, or such smaller
quantity as the party chooses to include in such settlement.” This certificate
*3 ] was granted in right of a *settlement which had been made by Watson,

in the year 1772. This evidence of right under Virginia, was sub-
sequently transferred to the land office of Pennsylvania (the land having,
under a compact between that state and Virginia, been ascertained to be
within the limits of Pennsylvania), and on the first of November 1786, a
sarvey of his claim was made and returned to the land-office of that state,
and a patent issued thereon by that state, in the year 1791, including the set-
tlement made in 1772, and including the land in controversy. The defend-
ants claimed under Edward Hand, who, by virtue of two land-warrants,
granted by Pennsylvania, one for 300 acres, dated 24th November 1773, the
other, for the same quantity, dated 27th November 1773, caused surveys to
be made on both, on the 21st January 1778, and on the 9th of March 1782,
obtained patents on both surveys, embracing the land in controversy.

Both Pennsylvania and Virginia having claimed the territory, of which
the land in controversy was a part, as being within their limits, the dispute
was finally adjusted by a compact made between them, which was ratified by
Virginia on the 23d of June 1780, with certain conditions annexed ; and
absolutely, by Pennsylvania, on the 23d of September 1780, with an accept-
ance of the conditions annexed by Virginia. The compact declared, ¢ that
the private property and rights of all persons acquired under, founded on,
or recognised by, the laws of either country, previous to the date hereof,
shall be secured and confirmed to them, although they should be found to
fall within the other ; and that in disputes thereon, preference shall be given
to the elder or prior right, whichever of the said states the same shall have
been acquired under ; such persons paying to the said states, in whose boun-
dary the same shall be included, the same purchase or consideration money,
which would have been due from them to the state under which they claimed
the right.”
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The case was presented to the court, on printed arguments, by Forward
and Zetterman, for the plaintiff in error; and by Ross, for the defendants.

It was contended for the plaintiff, that, in the construction given, the
district court had erred. The rights of the parties to this cause will turn
upon the construction that may be given to the compact for the settlement
of *boundaries, entered into between Virginia and Pennsylvania, _ %y
in the year 1780, and finally ratified in 1784. 2 Smith’s Laws
261 ; Sims’s Lessee v. Irvine, 3 Dall. 426. It was a condition of the com-
pact, that the private property and rights of all persons acquired under,
founded on, or recognised, by the laws of either country, previous to the
date hereof, be secured and confirmed to them, although they should be
found to fall within the other, and that in disputes thereon, preference shall
be given to the elder or prior right, whichever of the said states the same
shall have been acquired under; such persons paying to the states within
whose boundary their lands shall be included, the same purchase or con-
sideration moncy, which would have been due from them to the state under
which they claimed the right.”

Thomas Watson, in 1772, entered, with his family, on a tract of vacant
land, of which the land in dispute is a part; he continued to reside on and
cultivate the tract, until his death in 1806 ; he sold, from time to time,
parcels of this land ; and in the year 1790, transferred and conveyed part of
the tract, including his mansion-house and improvements. At the same time,
he removed to the piece now in dispute, where he built a house, commenced
4 new clearing, and resided uutil his death. His heirs, and those claiming
under them, continued the possession, until expelled by the sheriff, under a
writ habere facias possessionem, issued in 1830, pursuant to a judgment
obtained in the case of Brien v. Elliot (2 P. & W. 49). Whether Watson
entered on the lands originally, as a Virginia settler, did not appear. But
the land commissioners of that state being in his neighborhood, he appeared
before them, on the 25th of April 1780, and caused his claim to be entered
agreeable to the requisition of an act of assembly of Virginia, passed in
May 1779, § 8, 10. (Henning’s Statutes at Large, p. 42-3, 45-6.) After
the ratification of the compact, in 1784, his Virginia entry was transferred
to the land-office of Pennsylvania; and on the first of November 1786, a
survey of his claim was made, returned and accepted in the land-office, and
a patent issued in 1791. The amount of purchase-money paid by Watson
to the state of Pennsylvania, was the same that he would have paid to the
state of Virginia, had bis title been completed in that state.

The defendant gave in evidence three Virginia entries, dated in February
1780. Upon these entries, no surveys had ever been made, nor had the
inceptive equity, *which they are alleged to have conferred, been .
prosecuted in any way by the owners or holders thereof. It was not {
shown, that those entries described or called for the land in dispute; nor
did it appear in evidence, that tbe improvement, which, by the law of
Virginia, was made the basis of a Virginia entry, had ever been made.
Having no legal foundation, and being moreover abandoned, the defendant’s
Virginia entries are regarded as mere nullities, and undeserving of further
notice,

The defendant’s title rest upon warrants issued by the land-office of
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Pennsylvania, on the 24th of November 1773, surveyed in January 1778,
and patented the 9th of March 1782 ; and the important question is this,
whether, under the compact between Pennsylvania and Virginia, this title
is to be preferred to that of Watson, which, although perfected by a patent
from the government of Pennsylvania, was, in its inceptive state, recognised
by the state of Virginia. It is admitted by the court below, that if Watson
had waived his Virginia entry, and prosecuted his earlier settlement right
under Pennsylvania, there could be no doubt of the plaintiff’s right to
recover. ‘“Watson had it in his power to obtain a warrant from Penn-
sylvania, and to charge himself with interest from the date of his settle-
ment ; if he had done so, his survey, made under such warrant, would have
given him the preference ; but having his election, he chose to resort to a
Virginia entry in 1780, thereby asserting a different jurisdiction, &ec.” A
like concession is found in the opinion of the chief justice of the supreme
court of Pennsylvania. ¢“As an improver under Pennsylvania, Watson
might have appropriated the land in dispute, by a survey, in a reasonable
time.” 'This improvement was begun in the year 1760 (1772), “but as a
Pennsylvania settler, he had no survey at all.” (2 P. & W. 60.) Itis proper
to remark here, that in Pennsylvania, a right founded on a prior actul
settlement which has not been abandoned, is just as valid in law as a right
vested by a prior warrant or patent. ¢ Title by settiement and improve-
ment, is now as well established as any species of title in Pennsylvania;
and very often has been preferred to warrant, survey and patent.”” ZLessee
of Bonnet v. Devebaugh, 3 Binn. 175 5 Nicholls v. Lajferty, 3 Yeates 272 ;
Lessee of Llliot v. Bonnet, 3 Ibid. 287.

It is not even necessary to the validity of a settlement right, so long as
the settler remains in actual possession, that his boundaries be defined by
an official survey ; and if encroached upon, or expelled from his possession,
. he may recover in ejectment. Davis v. *HKeefer, 4 Binn. 161, and

! Gilday v. Watson, 2 S. & R. 410. The only difficulty is, that with-
out a survey, the claim of the settler is so indefinite, that an action cannot
be supported, by reason of the uncertainty of the land to be recovered.
But in the first place, it cannot be denied, that the land on which a man has
built a house, and that also which has been cultivated and inclosed by him,
may be ascertained with absolute certainty. Neither do we think it can be
denied, that in the case now under consideration, the claim of the settler
may be reduced to certainty, because it is bounded by the lines of adjoining
surveys. So likewise may a claim by a settlement be precisely ascertained,
when the settler has defined his limits by an unofficial survey, marked on
the ground, and made known to the neighborhood: TriLeaman, Ch. J., in
Luck v. Duff, 6 S & R. 191. The holder of a later warrant is not per-
mitted to encroach upon a prior settler, and cut off land adjacent to his
improvement, under the pretext that there is surplus land, and that the
settler can fill his claim in another direction. Such encroachment was held
unlawful, although made in 1814, upon a settlement which commenced in
1775, and upon which no legal survey had ever been made: Blair v.
McKee, 6 S. & R. 193 ; and the same principle is recognised in Creek
v. Moon, 7 Ibid. 330, 335.

These cases show how settlement-rights have been appreciated in Penn-
sylvania. They demonstrate not only that Watson, by waiving his Virginia
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entry, and obtaining a warrant and patent under Pennsylvania, might have
held the lands against the patents of the defendants, but that by waiving
his Virginia entry, he might have held it under his actual settlement alone.
Had a controversy arisen in a Pennsylvania court, between Watson and
Hand, prior to the ratification of the compact in 1784, Watson’s scttlement-
right would have been adjudged, without hesitation, to be valid ; and [Tand’s
title would have been treated as a nullity. The fact, if true, that Watson
originally settled under what he supposed to be the rightful jurisdiction of
Virginia, or that he had acknowledged her jurisdiction, by appearing before
her land-commissioners, and procuring an entry of his land, would not have
impaired, or in the least affected the merits of his settlement-title. Penn-
sylvania always favored and encouraged actunal scttlements, and they were
sanctioned and held sacred, without any inquiry as to the opinion which the
settlers might have entertained upon the abstruse and doubtful question
“of state jurisdiction. Had Pennsylvania receded from the contest, ..
and yielded to Virginia, without any compact, the territory which 3
included the land in dispute, Watson’s title would have been unquestionable.
For although it may be true, that before the passage of the Virginia act of
May 1779, the land in dispute might have been entered and patented under
that state, by any person, notwithstanding a prior settlement by another ;
and although the same act of assembly of 1779 may “apply only to con-
troversies between mere settlers ;” yet the fourth section of that act enacts,
“that all persons who, at any time before the first day of January 1775,
have really and bond fide settled themselves and their families upon any
waste lands on the said western waters, to which no other person hath any
legal right, a claim shall be allowed for every family so settled, of 400 acres
of land ;" and as Watson had really and bond fide settled himself, with his
family, on the lands in dispute, in 1772 ; was residing on it as a bond fide
settler, in January 1778, and May 1779, he was, therefore, entitled, as a
settler, to the protection of the act, until a superior title by settlement,
warrant or patent, under Virginia, should appear against him. No such
superior title has been shown to have existed in General Hand ; and as
against him, Watson’s title, in a Virginia court, would have been valid and
undeniable. How then does it happen, that this title, which in the absence
of the compact would have prevailed, without difficulty, in the courts of
either state, is, under and by the compact, rendered worthless? The reason
assigned by the court below for this strange result is, that Watson, instead
fJf obtaining a warrant from Pennsylvania, has lost his preference, by resort-
ng to his Virginia entry, and thereby asserting a different jurisdiction.
Had the compact been less careful in saving and preserving the rights
of property originating under the respective governments, than we find it
to be; had the claimants under Virginia been thrown upon the courtesy or
compassion of Pennsylvania, without a guarantee or stipulation in their
behalf ; it might be very properly urged, that a party who persisted in
holding on to his bad title, because it was the cheapest, should not have the
beneﬁt of a good one, which he had thereby repudiated. But the compact
13 not silent on the subject of Virginia claimants. Their rights are anxiously
guarded by clauses which would seem to exclude the possibility of their
being cither postponed or frittered away by any effort of construction. _
“The private property and rights of all persons acquired under or *re- |
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cognised by the laws of either country, are saved and confirmed to them,
although they should fall within the other ; and preference shall be given
to the elder or prior right, whichever of the said states the same shall have
been acquired under, such person paying the same purchase-money which
would have been due to the state under which they claimed the right.”
The reasoning of the court below is repugnant, not only to the sense and
spirit of the above provision in the compaet, but is flatly opposed to its
words. If Watson could not, without disadvantage or peril, obtain a patent
upon his settlement and Virginia entry, on paying the price originally due
to Virginia ; then the stipulation which proposed to set forth the terms
upon which all his rights should be saved, was a mere decoy or trap. The
injustice of this exposition is not limited to settlers under Virginia ; it would
be equally fatal to the claim founded upon warrants and surveys under that
state. The right to perfect such title by a patent from Peansylvania, on
payment of the Virginia price of the land, if not already paid, rests npon a
footing neither broader nor more safe, than that of the settler with a Vir-
ginia entry. The rights of both are secured by the same words ; and if the
non-payment of the Pennsylvania price of the land, with interest from the
origin of the title, is a fatal delinquency in the one case, it must be equally
50 in the other; and the consequence must necessarily be, that the holder
of a Virginia title, of any description, which has been completed by a patent
from Pennsylvania, on paying the same purchase or consideration money,
which would have been due from him to Virginia, must fail, in a conflict
with a Pennsylvania title ; although the Pennsylvania title be not the elder
or prior right. These considerations show that the construction given to the
compact, by the court below, is hostile to its terms ; and would be, if carried
out in practice, disreputable to Pennsylvania.

The titles of Watson and Hand constituted one of the subjects of con.
troversy, in the case of Brien v. Eiliot, 2 P. & W. 49. In that case, the
court was equally divided ; and the opinion which appears in the printed
report would not, aside of its intrinsic merits, be entitled to any weight, in
an inferior court of the state in which it was pronounced ; much less will it
be regarded here as conveying the views of the supreme court of Pennsyl-
vania upon the question under consideration, as, under the law of Penn-
sylvania, one verdict and judgment are not conclusive ; and it is perhaps
1 due *to the learned chief justice, to remark, in conclusion, that his
! opinion may have been influenced by an unfortunate misconception
of the facts of the case. Ile supposed the title of Hand to have originated
in a location bearing date the 3d April 1768, three years before the settle-
ment of Watson. But the commencement of Hand’s title was the warrant
of 1778, above referred to. No location was given in evidence by either
party, applicable to this land. But even if it were so regarded, the con-
struction given by that court, to the compact with Virginia, although
regarded with all proper deference, would not be adopted by this court, as
a matter of course. The possibility, if not the certainty, of a differcnt and
opposite construction prevailing in the courts of Virginia, makes it both
proper and necessary, that the true meaning of the compact should be
sought for and declared by this court, unfettered by the opinions of others,
It is found, in its terms, to recognise and save every description of right.
The high contracting parties designed that the benetfits secured by it to the
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claimants under both governments, should be equal and reciprocal ; and
that their titles should have, respectively, all the advantage and efficacy that
could be derived under the laws of either. This is so plain, as never to have
been questioned or doubted, in any case arising under the compact. In the
case of Brien v. Hlliot, 2 P. & W. 60-61, it is premised, as the basis of the
argument of Chief Justice GiBsoN, an argument which conducted him to a
conclusion directly opposite to the premises from which it was drawn. His
language is as follows : “ Whatever may have been the case, originally, the
titles of both ‘states’ were, as regards the question of priority, put, by the
corapact, exactly on a footing, and are, by a fair construction, to be treated
as if they had always been so. Unless they were considered to have been,
in relation to each other, valid co-existent rights from the beginning,
as far as regards jurisdiction, how could there be any comparison as to
dates ?”

The very basis of the compact is an admission that the jurisdiction shall
be taken to have been in common, and that claimants under the one state
shall be entitled to the same protection against claimants under the other,
“that they would be entitled to between themselves.” Upon this construc-
tion of the compact, it would seem necessarily to follow, that Watson, in a
contest with Hand, who claimed under Pennsylvania warrants, would be en-
titled to all the advantages of a Pennsylvania settler, and must, of course,
prevail. But this natural inference was rejected by the learned chief justice ;
*and instead of allowing to Watson’s improvement the merit to
which, under his own proposition, it was entitled, he treats it as a
mere Virginia settlement, giving no color of title till 1779 ; and then, by
transmitting Hand’s Pennsylvania warrants into Virginia warrants, he dis-
covers, that they are the ‘“elder or prior title.” With all possible respect for
the learned chief justice, we must be allowed to say, that in this instance,
the use made of his own construction of the compact is most inapt and
injurious. It is not true, that as against Pennsylvania warrants, Watson
had no color of title, prior to 1779 ; as against those warrants, his title under
the laws of Virginia, was valid from the date of his settlement. But the
lcarned judge supposed, that by the compact, Hand’s Pennsylvania warrants
were converted into Virginia warrants ; and that the rule applied in the
case of Jones v. Williams, 1 Wash, 231, which was a conflict between Vir-
ginia claimants, unaffected by the compact, was decisive of the present case.
We contend, however, that if, under the compact, a Pennsylvania warrant
is clothed with the merit and efficacy of a Virginia warrant, a Virginia set-
tlement is also invested with all the attributes and advantages of a DPena-
sylvania settlement. This is not only the clear import of the compact, but
it is adopted by the learned chief justice himself ; and it is only by denying
to his own rule, the reciprocity secured by the compact, and dictated by
every principle of reason and equity, that Watson’s title can be rendered
doubtful.

The learned chief justice says, that Virginia “having recognised the
grants of another state as being equally valid as her own, it is fair to say,
she recognised them as being attended with all the incidents of her own,
against which, it appears by her own court, the doctrine of priority by rela-
tion never prevailed.” This reasoning of the learned chief justice may b
very pertinent and true, but if it be so, then it must follow, that Pennsy |
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vania also having recognised the rights of all persons acquired under, founded
on, or recognised by, the laws of Virginia, as being equally valid as her
own ; it is fair to say, she recognised them as being attended with all
the incidents of her own : consequently, that Watson’s settlement is, in the
compact, recognised by her, as equally valid as a Pennsylvania settlement.
This is plain reasoning, and a fair exposition of the compact. The error
of the learned judge is in applying it to the claims originating under
Pennsylvania, while he denies its application to claims originating
under Virginia.

*Keeping in view the application of the compact, as made by the
learned judge, to the case of a Pennsylvania warrant in conflict with
a Virginia settlement, it may be inquired, what would be the fate of a Vir-
ginia warrant, dated in 1773, in conflict with a Pennsylvania settlement
originating in 1772 ? The reasoning of the learned judge requires the post-
ponement of the Virginia title in this case also ; and thus, while a Pennsyl-
vania warrant is made to prevail against a prior Virginia settlement, a
Pennsylvania settlement will prevail against a Virginia warrant. Further,
it has been shown, that such settlement is, by the laws of Pennsylvania,
a perfectly valid title, from its commencement, and cannot be overreached
or affected by a later warrant, and survey and patent. Such being the case,
the argument of the learned judge would give to a settler under Pennsyl-
vania, who may have entered in that character, upon Watson’s tract, in
1778, an older and better title than Watson’s ; and had such settler been
removed by an action of ejectment, at the suit of Watson, defore the com-
pact, he (like a Pennsylvania warrantee or patentee, removed in the same
manner) might, after the compact, have re-entered upon Watson and turned
him out by action of ejectment. Proving thereby, that the law and the
rights of the parties were one way defore the compact, and another way
after the compact. The learned chief justice appears to have foreseen this
result of his reasoning, and he has accordingly provided for it, by asserting
(2 P. & W. 61), that “the power of the two states to regulate questions of
title to the soil, even at the expense of rights previously vested under either,
is not now to be questioned ; the compact is necessarily founded on an
assumption of it. Here was no constitutional limitation on either side, and
the parties, acting in the capacity of sovereigns, were fettered by no rule
but their sense of expediency and justice. The consideration was the com-
promise of an international dispute ; and the individuals whose titles were
jeoparded, had no right to call on the state under which they held, to assert
their rights to the soil.” This is dealing very plainly with the compact, and
with titles claiming its protection. The fact that Watson had a vested
right, prior to the date of the compact, which might have been maintained,
under either government, against the warrants and surveys of Hand, has
been clearly demonstrated ; and the fact, that by the judgment of the sup-
reme court of Pennsylvania, the compact, which expressly guarantied his
right, has been made the instrument of its destruction, is equally certain.
*12] A'labent intention thich the compact expressly *repels, by the declar-

ation of a contrary intention, is finally imputed to it ; and as Virginia
bad the power of annihilating the vested rights of claimants to whom ber
faith was pledged, it is insinuated, that she has actually done it. If such
be not the meaning of the learned judge, then his language is inapplicabic
8
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and out of place. We insist, that this implied imputation upon the faith and
honor of Virginia, rests on nothing better than mere assumption ; that
it is disclaimed by her, in express terms, and repudiated by the confirming
act of Pennsylvania, cited by the learned judge, in support of his opinion
referred to. ‘ Although the conditions annexed by the legislature of Vir-
ginia to the ratification of the boundary line agreed to by the commissioners
of Pennsylvania, Virginia and Maryland, may seem to countenance some
unwarrantable claim which may be made under Virginia, in consequence of
pretended purchases or settlements pending the controversy ; yet this state
does agree to the condition proposed by the state of Virginia,” &c. Sims’s
Lessee v. Irvine, 8 Dall. 426. Such was the understanding of the legis-
lature of Pennsylvania ; and like every other document emanating from the
government of either state, respecting their controversy about limits, their
desire to save and protect every description of private right, is a fact
beyond cavil ; and when it is recollected, that neither state proposed to
compromise or touch any rights of soil previously vested in individuals ;
that the controversy was carefully restricted to the adjustment of bound-
aries, and that it terminated in an explicit, recorded disclaimer of any
purpose to unsettle or jeopard private rights ; a construction of the compact
which displaces a pre-existing valid title, by one that is proved to have
been comparatively worthless, is a violation of its terms, and a palpable
breach of the public faith.

The learned chief justice remarks (2 P. & W. 62), that the confirming
act of Pennsylvania was doubtless an agreement to close with Virginia on
her own terms, and to encounter the danger of fraud and imposition of sur-
reptitious titles which these terms rendered more imminent ; not to waive
all scrutiny, and submit to fraud and imposition when it might be detected.
If, by this language, a suggestion is intended to be conveyed, that Wat-
son’s title is liable to the imputation of fraud, or that the case before the
supreme court of Pennsylvania involved any question as to his Virginia
entry having been fraudulently obtained ; then the case was totally mis
conceived by the learned chief justice. For 1t was neither proved nor
pretended, that Watson’s title was *surreptitious or fraudulent. If (%13
the learned chief justice intended to express a truism which no one ' °°
ever disputed, and to take the risk of its being adopted by others, as a
proper and the only basis of his conclusion ; then his language was inapplic-
able to the case.

The cases of Smith v. Brown, 1 Yeates 516, and Hyde’s Lessee v. Tor-
rence, 2 Ibid. 440, referred to by the learned chief justice, afford no coun-
tenance whatever to his opinion. In the case of Smith v. Brown, the
plaintiff claimed under Pennsylvania, by a title originating in an actual
settlement, which commenced 1mn 1769. The defendant claimed under a
Virginia entry, reciting a settlement commenced in 1770, but which was
not proved on the trial. It was decided, that the recital of the settlement
in the Virginia entry, was not conclusive as against the Pennsylvania
claimant. In that case, the general rule of the compact is aflirmed, viz.,
that there can be no reason for making a distinction between settlers under
Virginia and Pennsylvania. 1 Yeates 517. In the case of Hyde's Lessee v.
Torrence, 2 1bid. 440, 442, the court reiterated the principle decided in the
case of Smith v. Brown. In both cases, however, the question whetha
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prior settlements had been made under Virginia, was regarded by the counsel
and court as material, if not vital : and in this respect they are authorities
in favor of Watson’s title.

Ross, for the defendants, argued :—A preliminary question arises,
whether the decision of the supreme court of Pennsylvania, in this very
controvery, must not be deemed conclusive. An attempt may be made to
break its force, by asserting that the judges were divided on the point now
brought up. Where is the evidence of such division? A great number of
points—some of them of little importance—were discussed on that cccasion;
and a difference of opinion, upon any one of them, would lead to the brief
memorandum of dissent made by the reporter. But aside from this con-
sideration, is it not enongh, that in the state courts of Pennsylvania, this
controversy, relating to a tract of land within her boundaries, would be con-
sidered as closed? In 12 Wheat. 167, Mr. Justice THoMPsoN, delivering
the opinion of the supreme court of the United States, says, ¢ this court
adopts the state decisions,” because they settle the law applicable to the
case ; and the reasons assigned for this course apply as well to rules of con-
struction growing out of the common law, as the statute law of the state,
when *applied to the title of lands. And such a course is indispen-
sable, in order to preserve uniformity ; otherwise, the peculiar con-
stitution of the judicial tribunals of the states of the United States would be
productive of the greatest mischief and confusion.” The civil jurisdiction
of the federal tribunals was conferred, in order to secure to the foreigner,
or to the citizen of another state, an impartial hearing ; and the institution
is perverted, when litigation may there be renewed, long after it had becn
put an end to, as between citizens of the state whose soil is the subject of
controversy.

Supposing, however, the opinion of the supreme court of Pennsylvania
to he open to criticism and reversal, can it be successfully assailed? Pre-
vious to the act passed by the legislature of Virginia, in 1779, a title to waste
lands in that state could not be acquired by improvement. < Before that
time, those lands might have been entered and patented, notwithstanding
prior settlements by others ; and even this act, which considers settlers enti-
tled to some compensation for the risk they had run, allows them a prefer-
ence only to such settlements as at that time were waste and unappropriated.
As to the priority of settlement, it might still remain a question between
persons, both of whom claim under the same sort of title ; but the law of
1779 does not set up rights of this sort, so as to defeat those legally acquired
under warrants ; it applies to controversies between mere settlers.” Such
are the words of the president of her court of appeals, in delivering its opin-
ion in Jones v. Williams, 1 Wash. (Va.) 231. It is said, however, that this
is predicated of prior appropriations under grants by Virginia, and not those
of Pennsylvania, which were disregarded before the period of the compact :
be it so. But whatever may have been the case originally, the titles under
both were, as regards the question of priority, put, by the compact, exactly
on a footing ; and are, by fair construction of it, to be treated as if they had
always been so. Unless they were considered to have been, in relation to
each other, valid co-existent rights, from the beginning, so far as regards
jurisdiction, how could there be any compnrison as to dates? Ihe ver)
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basis of the compact is an admission, that the jurisdiction shall be taken tc
have been in cominon ; and that claimants under the one state shall be enti-
tled to the same protection against claimants under the other, that they
would be entitled to between themselves. If, then, the plaintiff’s title under
Pennsylvania *was perfected, before Watson had even color of title, _
by the laws of Virginia, will an ex post facto law, which, it is con- L
ceded, would not give him his title by relation, against a prior grantee of
Virginia, be more efficient against a grantee of Pennsylvania ? It is an nnfair
construction, to say, that a Virginia title shall be judged of, as it happened
to stand by the laws of that state at the time of the compact. If the actual
origin of a title under either state be the earlier, it is not to be overreached
by a law of the other, assigning to the opposing title a fictitious origin, by
the doctrine of relation. Granting, Virginia might lawfully declare that an
unauthorized improvement should be taken to have vested title from its
inception, against herself, yet having recognized the grants of another
state as being equally valid as her own; it is fair to say, she recognised
them as being attended with all the incidents of her own, against which, it
appears by the judgment of her own court, the doctrine of priority by rcla-
tion never prevailed. Neither is the power of the two states to regulate
questions of title to the soil, even at the expense of rights previously vested
under either, now to be questioned ; the compact is necessarily founded in
an assumption of it. There was no constitutional limitation on either side ;
and the parties, acting in the capacity of sovereigns, were {cttered by no
rule but their sense of expediency and justice. The consideration was the
compromise of an international dispute; and the individuals whose titles
were jeoparded, had no right to call on the state from which they held, to
assert their rights to the soil.

In the act of ratification by Pennsylvania, it was resolved, **That
although the conditions annexed by the legislature of Virginia to the ratifi-
cation of the boundary line agreed to by the commissioners of Pennsylvania
and Virginia, on the 31st of August 1779, may tend to countenance some
unwarrantable claims which may be made under the state of Virginia, in
consequence of pretended purchases or settlements pending the controversy,
yet this state (Pennsylvania), determining to give to the world the most
unequivocal proof of its desire to promote peace and harmony with a sister
state, 8o necessary in this great contest wirh the common enemy, does agree
to the conditions proposed by the state of Virginia, in its resolves of the
31st of June last.” And this was, at one time, supposed to be a waiver of
objection to any Virginia title that should be certified. It was, doubtless,
an agreement to close with Virginia on her own terms, and to encounter the
danger of fraud and imposition of surreptitious titles, which those (%16
terms rendered more imminent ; not to waive all scrutiny and sub-
mit to fraud and hmposition, where it might be detected. Such a construe-
tion would, in all cases, have made the certificate conclusive evidence of the
facts stated in it ; which it was held, in Smith v. Brown, 1 Yeates 516, and
the ZLessee of Hyde v. Torrence, 2 Ibid. 445, not to be. In the latter, it
was declared, that a Pennsylvania claimant may show fraud, mistake or
trust ; or that the Virginia claimant was not in the country, before the 1st
of January 1778—the point of time limited for the commencement of his
settlement.

*15
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The following in a true history of the whole controversy: 1779,
August 31 : Compact between Virginia and I’ennsylvania entered into.
1780, June 23 : Ratified by Virginia, with conditions annexed. 1780, Sep-
tember 23 : Ratified by Pennsylvania, absolutely ; with acceptance of the
annexed condition. The compact was closed, and took effect on the 23d of
September 1780. Both titles were then conclusively settled. The states
might compensate losers ; but could not alter the right.

At that epoch, the title of Gen. Iand stood thus: Warrant in name of
Edward Hand for 300 acres, dated the 24th of November 1773, surveyed
the 21st of January 1778, 389 acres. Warrant in the name of John Elder
for 800 acres, dated the 27th of November 1778, surveyed the 21st of Jan-
nary 1778, 8371 acres. Three Virginia certificates for 400 acres each, in
right of these settlements, made in 1770. All regularly entered witb the
Virginia surveyor, and transcribed in his entry-book. The title of all his
lands in that disputed region was effectually protected against both states.
When the compact was finally closed, Gen. Hand, on the faith of it, had all
his surveys returned into the land-office and accepted. The purchase-money
and surveying and office-fees paid, exceeding (on the two tracts), $260 ;
and on the yth of March 1782, patents issued on both surveys, and actual
possession of both tracts by his tenants occupying the land. At this period
of time, there was no caveat by Watson, nor any other person; there was
no dispute, no complaint,

#17 ] *Thomas Watson, in 1780, April 25th, obtained a Virginia certifi-

cate, for 400 acres, in right of his settiement made in the year
1772. His cabin and improvements were distant half a mile from the near-
est part of any of Hand’s surveys. No lines run or marked ; no request
made, after the compact, to the surveyor in Pennsylavnia to inclose his
claim, until the 1st of November 1786, when he caused a survey to be made
and returned to the land-office. But it was here found to interfere with
the patented surveys of other persons, and returned to him to be corrected;
on the 17th of March 1791, he presented the corrected re-survey, and
obtained a patent for 273 acres, ““corrected and altered agreeably to a
request of the surveyor-general.” [Hand’s patent was dated the 9th of
March 1782. That such proceeding in Pennsylvania was illegal and void,
see 13 8. & R. 23.] On this false suggestion, he obtained his patent, which
is now the basis of the plaintiff’s title. Ile then sold all the survey, out-
side of Hand’s land, and removed from his house and imrrovement. and
took possession of the cabin and land now in dispute. Soon afterwards,
West Elliot set up a claim to these forty-seven acres, and gave notice that
he would prosecute a suit against Watson, unless he would give up the land
to him,

In the autumn of 1794, Gen. Hand came with the army to Pittsburgh,
and went out to visit his lands. Soon after his return to town, he and
Watson came to the house of Gen. Gibson, where they stated, that Hand
had agreed to protect Watson against Elliot, and let him hold the forty-
seven acres, for his lifetime, he (Watson) paying yearly a bushel of Indian
corn ; and desired Gibson to defend him, and get counsel for him when
necessary. To this, Watson agreed, and several times afterwards, called on
Gibson to explain the threats used by Elliot, but Gibson encouraged him
to persevere and hold on. He did continue on the land during his life. Nor
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is it known, that he at any time expressed any dissatisfaction at this arrange-
ment. After his death, speculators purchased the supposed rights of his
children, and employed counsel to bring and prosecute suits to recover
these forty seven acres, which are now the subject of controversy.

Gen. Hand’s titles under Pennsylvania and Virginia are clearly the
cldest, and under the compact, must prevail.

It is an unalterable regulation, founded in equity, to preserve the honor
and good faith of both states so far as possible ; each had *made
grants for the same lands ; let the good old rule prevail «“prior in
tempore, potior est in jure.” Watson was culpably negligent ; he never
indicated his claim or boundary, until he made an erroneous survey, the s
of November 1786, four years after Hand’s patents had been issued ; five
years afterwards, he sends an amended survey to the office, falsely pretend
ing he had corrected his errors and thrown out the interfering patented
lands. This trick would, of itself, postpone and preclude him, and all
claiming under him, for ever, from sustaining any suit in a court of justicc.
Besides this, he surrendered to Gen. Hand all his claim to the premises, for
a life-estate, which he enjoyed and with which he was satisfied so long as
he lived ; and the plaintiffs, for a trifle, have bought up the claim that he
had ceased to assert and was too honest to revive.

Hand’s lands were patented the 9th of March 1782 ; Watson’s the !7th
of March 1791, nine years afterwards. Watson’s assignees being now plain-
tiffs, and holding under the junior grant, cannot maintain an ejectment,
or recover in a court of the United States against the eldest patent. More
especially. must Watson’s patent fail, when a solemn compact has estab-
lished the relative efficacy of each, and expressly stipulated that all conflict-
ing titles in the disputed territory shall, without exception, be governed by
this rule. A survey breaking into and including patented land, is void ;
was always illegal and inoperative, in Pennsylvania. 13 S. & R. 23.

Upon the whole, therefore, of this record, the defendants in error sub-
mit, with great confidence, that the judgment of the district court of the
United States will be affirmed, with costs.

r«1q
(&1 6

BarBour, Justice, delivered the opinion of the court.—This is a writ
of error to the district court of the United States, for the western district of
Pennsylvania, in an action of ejectment, in which the plaintiff in error was
plaintiff in the court below ; and in which judgment was given for the
defendant in that court. It comes up upon two bills of exception, taken
by the plaintiff in error to the opinion of the court, at the trial ; the one,
in relation to the admission of certain evidence which he alleges to have
been improperly received ; the other, to the ruling of the court, upon sev-
cral points of law, in its charge to the jury. We think it unnecessary to
discuss any of these points but one, *which we consider decisive of
the case. And that is the relative priority of the respective rights
under which the parties claim.

The facts of the case are these : Thomas Watson, under whom the plain-
Uit in error claims, on the 25th of April 1780, obtained from certain com-
missioners of Virginia, a certificate entitling him to 400 acres of land, by
virtue of an act of the assembly of Virginia, passed in May 1779 ; the fourth
section of which, after reciting that great numbers of people have settled in
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the eountry, upon the western waters, upon waste and unappropriated lands,
for which they have been hitherto prevented from suing out patents, or
obtaining legal titles, &c., enacts, *“ that all persons, who, at any time before
the first day of January, in the year 1778, have really and bond fide settled
themselves, or their families, or at his, her or their charges, have settled
others, upon any waste or unappropriated lands on the said western waters,
to which no other person has any legal right or claim, shall be allowed, for
every family so settled, 400 acres of land, or such smaller quantity as the
party chooses to include in such settlement.” This certificate was granted in
right of a settlement which had been made by Watson, in the year 1772.
His evidence of right under Virginia was subsequently transferred to the
land-oftice of Pennsylvania (the land having, under a compact between that
state and Virginia, hereafter more particularly noticed, been ascertained to
be within the limits of Pennsylvania), and on the first of November 1786,
a survey of his claim was made and returned to the land-office of the latte:
state, and a patent issued thereon, by that state, in the year 1791, including
his settlement made in 1772, and including the land in controversy.

The defendants claim under Edward Hand, who, by virtue of two land-
warrants, granted by Pennsylvania, the one for 800 acres, dated the 24th of
November 1773, the other, for the same quantity, dated the 27th of Novem-
ber 1778 ; caused surveys to be made on both, on the 21st of January 1778 ;
and on the 9th of March 1782, obtained patents on both surveys, embracing
the land in controversy.

Both Pennsylvania and Virginia having claimed the territory, of which
the land in controversy is a part, as being within their limits, the dispute
was finallv adjusted by a compact made between them, which was ratified
by Virginia on the 23d of June 1780, with certain conditions annexed ; and
. absolutely, by Pennsylvania, on the 23d *of September 1780, with an
1 acceptance of the conditions annexed by Virginia. That compact,
inter alia, contains the following stipulation: ¢“That the private property
and rights of all persons, acquired under, founded on, or recognised by, the
laws of either country, previous to the date thereof, be secured and con-
firmed to them, although they should be found to fall within the other, and
that in disputes thereon, preference shall be given to the elder or prior right,
whichever of the states the same shall have been acquired under ; such per
sons paying to the states in whose boundary their land shall be included,
the same purchase or consideration money, which would have been due from
them to the state under which they claimed the right.”

The rights of the parties must be decided by the true construction of
this stipulation, as applied to the foregoing facts of the case. What is that
construction ? In the first place, it is declared, that the property and rights
of all persons, acquired under, founded on, or recognised by, the laws of
either country, previous to the date of the compact (that is, the year 1730),
shall be secured and confirmed to them, The act of Virginia of May 1779,
before cited, is, in point of chronology, previous to the date of the compact.
Is not the settlement of Watson, made in 1772, recognised by the act ? It is,
in explicit terms, because the act makes an allowance of 400 acres of land to
all those who shall have bond fide made a settlement on waste and unappro-
priated land, before the first of January 1778 ; and it has been seen, that
W atson’s settlement was made in 1772. What was the motive which induced
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the legislature of Virginia to make this allowance? We find it declared, in
the preamble to the fourth section of the act of May 1779 : it was, that per-
sons who had made settlements, had been prevented from suing out patents,
or obtaining legal titles, by the king of Great Britain’s proclamations, or
instructions to his governors, or by the then late change of government, and
the then present war having delayed, until that time, the opening of a land-
office, and the establishment of any certain terms for granting lands. And
what was the consideration, we do not mean pecuniary, but valuable, on
which the allowance was founded ? The same preamble informs us, that it
consisted in the justice of making some compensation for the charge and
risk which the settlers had incurred in making their settlements. It is ap-
parent, then, that the legislature did not pass the law in *question as
making a donation, but as allowing a reasonable compensation, for
something of value, on the part of settlers ; not of money, indeed, paid into
the coffers of the state, but of charge and risk incurred by the settlers. We
think, then, that the allowance, thus made, is, in the language of the com-
pact, a right recognised by the law of Virginia, previous to the date of that
compact. Considering it as thus recognised, and consequently, as secured
and confirmed, we come now, in the order of the argument, to the other part
of the stipulation aforesaid ; which declares, that in disputes thereon, pre-
ference shall be given to the elder or prior right, whichever of the said states
the same shall have been acquired under.

How is this question of priority to be decided ? In answering this ques-
tion, we think, that the first thing to be done is, to ascertain the character
of the rights of the parties, as settled by the laws of the states, under which
they respectively claim, as these laws stood at the date of the compact. In
this aspect of the subject, it has been seen, that the defendants claim under
warrants granted by Pennsylvania, in 1773, and surveyed in 1778. But the
act of Virginia of 1779, having allowed 400 acres of land to those who had
made a settlement before the first of January 1778, and having founded
that allowance on the charge and risk which they had incurred ; in our judg-
ment, the equitable claim, or the inchoate right of the parties, must, con-
sequently, be referred, for its commencement, to the period when the charge
and risk were incurred—that is, in the case at bar, to the year 1772. If, as
we think, this principle be correct, this mere comparison of dates would
decide the case. It has, however, been argued, that if this case were in a
Virginia court, it would be decided in favor of the right under which the
defendants claim, because that is by warrant, before the act of 1779 ; and
In support of this, the court has been referred to the case of Jones v.
Williams, 1 Wash, (Va.) 230, in which the court of appeals of that state
says, that before the act of 1779, those lands (that is, lands on which settle-
ments had been made) might have been entered and patented by any person,
notwithstanding prior settlements by others ; that the act of 1779 applies
to controversies between mere settlers ; that it does not set up prior rights
of this sort, so as to defeat those legally acquired under warrants. The
error of this argument, as we conceive, consists in this ; that the doctrine
here stated, however true in itself, does not apply to the case at bar. That
Was laid down, in a case between two persons, *both of whom
le_ilmed under Virginia, and was, therefore, governed by the laws of
Virginia alone ; whereas, in this case, one of the parties claims under Penn-
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sylvania, and the other, under Virginia ; and the case is to be decided, not
by the laws of either state, by themselves ; except that, as before remarked,
the character of each right is to be fixed by the laws of the state, as at the
time of the compact under which the right is claimed ; and then the com-
parison between the two is to be made, not under the laws of either state,
but under the stipulation in the compact before referred to. 'Thus, to
illustrate, the origin of the plaintiff’s claim, being, in our opinion, as operated
upon by the act of Virginia of 1779, to be referred to the period of Watson’s
settlement in 1772 ; and that of the defendants, as affected by the laws of
Penunsylvania, being of later date ; the foundation being thus laid for decid-
ing which is the prior or elder title ; we then apply to the case the compact,
which declares, that the preference shall be given to the prior or elder.

We suppose, that it will scarcely be denied, that by the act of 1779,
Virginia recognised the inception of the title of settlers, as being of the date
of the settlement, as against herself ; if so, can it be imagined, that by th
compact, she intended their title to take its date from a later period ? If it
should be said, that so also Pennsylvania cannot be supposed to have
intended to impair the force of the titles claimed under her ; the answer,
that each state intended that its own laws should settle the character of the
right claimed under it, as to the time of its inception, and in every other
respect ; and then, that according to the inception thus fixed, the rule of
priority should decide, as provided for in the compact.

It was argued, that the question had been settled in the supreme court
of Pennsylvania ; and the doctrine stated in 12 Wheat. 167, was referred
to, where it is said, that this court adopts the state decisions, because they
settle the law applicable to the case ; and the reasons assigned for this
course, apply as well to rules of construction growing out of the common
law, as the statute law of the state, when applied to the title of lands. To
say nothing of the division of the court, in the case referred to, it is a
decisive answer to this argument, to say, that the principle does not at all
apply. It was laid down in reference to cases arising under, and to be
decided by, the laws of a state ; and then the decisions of that state are
looked to, to ascertain what that law is ; whereas, in the case at bar, the
question arises under, and is to be decided by, a compact between two
o5 *states : where, therefore, the rule of decision is not to be collected

“?1 from the decisions of either state, but is one, if we may so speak, of
an international character. Upon the whole, we are of opinion, that the
judgment of the court below is erroneous, in charging the jury, that the title
of the defendants was the elder and prior right, and was, therefore, pro-
tected by the compact ; on the contrary, we think that of the plaintiff was
the elder and prior; the judgment must, therefore, be reversed, and a venire
facias de novo awarded.

Taxgey, Ch. J., and McLEAN, Justice, dissented.

McLEeAx, Justice.—The Chief Justice and Justice McLeax think, thal
the condition of the compact,  that the private property and rights of all
persons acqulred under, founded on, or recognised by, the laws of eithe
country, previous to the date heleof be secured and confirmed to the::
although they should be found to fall within the other ; and that in dispute
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thereon, preference shall be given to the elder or prior right, wkichever of
the said states the same shall be acquired under,” placed the land in con-
troversy under the common jurisdiction of both states; and that the first
appropriation of the land, under the authority of either state, must be con
sidered, under the compact, as the prior right.

The Pennsylvania warrant which was located on this land, was surveyed
on the 21st of January 1778. At this time, the Virginia claimant, though
he lived on the land, had no color of right ; he was, in fact, a trespasser.
The Virginia act of 1779 provided, “that all persons, who, at any time
before the 1st of January 1778, had bond fide settled upon waste or unap-
propriated lands; on the western waters, to which no other person hath any
legal right or claim, shall be allowed four hundred acres,” &c. Now, if the
land in controversy was subject to the jurisdiction of both states, and might
be appropriated by either, was it not appropriated under the Pennsylvania
warrant, before the Virginia claimant had any right under the act of 1779 ?
This is too clear to be controverted. In the language of the compact, then,
had not the Pennsylvania claimant ¢ the prior right ?” The act of 1779

does not purport to vest any title in the settler *anterior to its pass- [04

age. The settler, to bring himself within the act, must show that he L
was a bond fide settler, before the 1st of January 1778 ; and this entitled
lim to 400 acres of land under the act, provided, “no other person had any
lesal right or claim to it.” At this time, the land, as has been shown, was
appropriated under the Pennsylvania law, and which appropriation, if effect
be given to ¢ the prior right,” under the compact, does constitute within the
meaning of the act of 1779, a “right or claim to the land.”

In 1 Wash. 231, the court of appeals of Virginia says, that the law of
1779 does not ““set up rights, so as to defeat those legally acquired under
warrants.” This land, by the compact, was considered as liable to be appro-
priated by a Pennsylvania as by a Virginia warrant, before the act of 1779;
and in ascertaining the priority of right, the time of the appropriation
is the fact to be established.

TH1s cause came on to be heard, on the transcript of the record from the
distriet court of the United States for the western district of Pennsylvania,
and was argued by counsel : On consideration whereof, it is now here ordered
and adjudged by this court, that the judgment of the said district court
in this cause be and the same is hereby reversed, and that this cause be and
the same is hereby remanded to the said distriot court, with directions to
award a venire facias de novo.
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*CuarLes McMicken, Plaintiff in error, v. Amos WEBB, AARON
Smira and Ira Smrre, Defendants.

Jurisdiction.

McMicken and Ficklin were in partnership, as merchants, in the state of Louisiana; and at the
dissolution of the connection, Ficklin agreed to purchase the half of the stock belonging to
McMicken ; and after the partnership was dissolved, gave him, in payment for the same, a prom-
issory note, payable, after its date, to the order of McMicken & Ficklin, which, was executed
by Ficklin, Jedediah Smith and Amos Webb, by which they promised, jointly ard severally,
to pay the amount of the note. Although the note was made payable to the order of McMicken
& Ficklin, the latter was in no wise interested in it, as the payee thereof ; McMicken was a
citizen of Ohio, and the makers of the note were citizens of the State of Louisiana; Amos
Webb resided in the western district of Louisiana, but when the process in this suit was server
upon him, he was in New Orleans, in the eastern district. The defendant, Webb, denied the
jurisdiction of the district court of the United States for the eastern district of Louisiana, alleg-
ing that he was a citizen of the western district ; the defendants pleaded in abatement, and
to the jurisdiction, that the suit should have been brought in the name of both the payeces,
and at the time it was given, Ficklin was a citizen of Louisiana; this suit could not, therefore,
be brought in the district court of the United States.

The residence of a party in another district of a state than that in which the suit is brought in
a court of the United States, does not exempt him from the jurisdiction of the court; the
division of a state into two or more districts, cannot affect the jurisdiction of the court, on
account of citizenship; if a party be found in the district in which he is sued, the case is out of
the prohibition of the judiciary act, which declares, that ‘“ no civil suit shall be brought in the
courts of the United States, aguinst the defendant, by any original process, in any other dis-
trict than that whereof he is an inhabitant, or in which he shall be found at the time of serv-
ing the writ.”

The objection to the jurisdiction of the court, on the ground, that the note was given to Ficklin &
McMicken, and as Ficklin was a citizen of Louisiana, the suit is interdicted by the prohibition
of the judiciary act, which declares, that the courts of the United States shall not have cogni-
sance of a suit in favor of an assignee of a chosein action, unless a suit should have been prose-
cuted in said court, for the same, if no assignment had been made, except in cases of foreign
bills of exchange, cannot be sustained. Ficklin never had any interest, as payee, in the note;
although the note had been given in the names of both persons, it was for the sole and individ-
ual benefit of McMicken, and there was no interest which Ficklin could assign.

Error to the District Court for the Hastern District of Louisiana. The
plaintiff in error filed his petition in the court below, averring that he
xgg] V38 3 citizen of and resident of the state ot Ohio, claiming *that

4 the defendant, Amos Webb, who was also averred to be a citizen
and resident of the state of Louisiana, with Mary Ann Smith, in her own
capacity, and also as tutrix to Catharine Smith and Sarah Smith, minor
children and heirs of Jedediah Smith, who was deceased, and whom the said
Mary Ann, as his widow, survived, having since his death, intermarried
with Ira Smith, who was, therefore, the tutor of said children, all of whom,
also, were citizens of and resident in the state of Louisiana, were jointly
and severally indebted to the plaintiff in the sum of $4866.93}, besides
interest and costs. The plaintiff averred, that said indebtedness depended
upon the following facts :

In 1815, the petitioner, the plaintiff, and one James H. Ficklin, formed
a copartnership, and did business in the parish of Feliciana, in the state of
Louisiana, under the name of McMicken & Ficklin ; that on or about the
8th of September 1817, the partnership was dissolved by mutual consent;
and the stock of merchandise then on hand, the said Ficklin agreed to take
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to his own account, and to pay for one-half of the same to the petitioner, at
the original cost, with the addition of five per centum ; to conclude which
agrcement, the said Ficklin thereupon executed the note of which the fol-
lowing is a copy @

$4866.934. St. Francisville, Sept. 20, 1817.
On the 1st day of March 1819, we, or either of us, promise to pay,

jointly or separately, unto McMicken & Ficklin, or order, four thousand
eight hundred and sixty six dollars, ninety-three and one half cents, being
for value received, with ten per cent. interest, after due, until paid.

James H. Fickuin,

JED. SMITH,

Amos WEBB.

The petitioner then averred, that the note was made payable to Mec-
Micken & Ficklin ; that it was, in fact, and intended so to be, for his (peti-
tioner’s) portion of said partnership property, the same having been made,
after said firm had been dissolved ; the joint name being used merely for
the petitioner’s sole benefit, the said Ficklin being in no wise a party thereto,
except as one of the obligors. The petitioner further averred, that said
Mary Ann Smith, and her two said minor children (Catharine and Sarah)
owned and possessed *all the property and estate of said Jedediah .
Smith ; the said Catharine, in right of her community, and the said L o
children as heirs, and by reason of which they had become obligated, in
solido, to pay to the petitioner the amount of the note aforesaid. A cita-
tion wag prayed for, in the usual form.

Service was legally made, and on the 11th of February 1835, Webb, one
of the defendants, appeared by bis attorney, and filed three pleas to the juris-
diction of the court. The other defendants, Mary Ann Smith and her chil-
dren (Catharine and Sarah), appeared on the same day, by attorney, and
filed two pleas to the jurisdiction. The pleas by all the defendants, with
the exception of the first, were the same, and they presented the same ques-
tions for consideration.

The first plea by Webb was, “ That while he admits he is a citizen of
the state of Louisiana, and that he was in New Orleans, when the citation
was served, he avers that he resides in the parish of St. Landry, in the
western district of said Louisiana ; wherefore, he prays judgment, and
whether the court will take further cognisance of the cause, as regards him,
or that the suit may be transferred to said western district of Louisiana, at
the cost of the petitioner.” The second plea, which was common to all the
defendants, averred that as the note stated in the petition was made pay-
able to McMicken & Ficklin—that, as the petitioner could only bring suit
thereon by virtue of some assignment thereof, and protesting that there was
10 such assignment, it did not appear, by averment in the petition, that
said MeMicken & Ficklin, comprising the payees of said note, could have
prosecuted their suit against the makers thereof in this court. To these
Statements was added the general prayer, that the court will not take
jurisdiction. The third plea averred, that it did not appear by the petition,
that the pavees, at the time said note was made, could have prosecuted, or that
the makers could have been prosecuted, in the district court. Several other
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pleas appeared in the record, but they presented matters in bar, and as they
were not considered by the court below, they are not stated.

In December 1835, the cause came on for hearing, and the judgment of
the court is thus recorded : ¢ The court having maturely considered the
plea to the jurisdiction made in this case, now order that the same be sus-
%oqy tained, and that the plaintiff’s petition be dismissed at his costs.”
28] *The plaintiff . hi

plaintiff prosecuted a writ of error to this court.

The case was argued at the bar, by Storer, for the plaintiff in error;
and Hustis, of counsel ior the defendants, submitted a printed argument to
the court.

Storer stated, that the plaintiff insisted, that the judgment of the circuit
court of Louisiana should be reversed. As the opinion of the court is not
clear in designating the particular plea which was sustained, it is necessary
to examine them all. None of them will furnish a legal ground for the
judgment of the court below. As to the residence of the defendant, Webl,
in the western district, at the time he was served with process by the
marshal of the eastern district, it is not apprebended, that the fact can
change the relation of the debtor, or take away the jurisdiction of the court.
The state of Louisiana is divided into two districts by the law of 1823.
(3 U. 8. Stat. 774.) ¢ For the more convenient transaction of business,” as
is stated in the first seciion ; there is no limitation of jurisdiction; there ix
but one judge to preside over both districts, and the same practice obtaius
in each. The limitation in the judiciary act of 1789, ch. 20, § 11, it is
believed, is clear on this question. “If the defendant is an inhabitant of,
or is found in the district, at the time process is served, the action is sus-
tainable.”

As to the second plea which is set up by all the defendants, the plaintifl
in error insists, that, by the law of 1824 (+ U. S. 62), regulating the mode
of practice “in the courts of the United States for the district of Louisiana,”
it is enacted, that the mode of proceeding iu civil causes thevein, shall be
conformable to the laws directing the mode of practice in the district courts
of that state. The mode of procedure by petition is adopted from the state
practice, and is, in fact, a suit in chancery ; a procedure derived from the
civil law, and intended vo avoid the technicalities of the ordinary pleadings
in courts of common law. It is immaterial, then, as to the objection of an
assignment to transfer title, when, in equity, a parol transfer, for good con-
sideration, is equally as valid as a written assignment. Besides, a chancellor
will reform a contract, to suit the intentions of the parties. *1'he plea
of the defendants admits all the allegations in the petition, and they,
it is insisted, make out a clear case of mistake.

If Ficklin had no interest, he need not have been made a party. If he
had, there was a necessity that the court shall have required that he should
be joined in the suit, before the final decree was rendered ; when joined,
it would then be the proper time to ascertain whether he was subject to the
jurisdiction or mot. In no view of the case, was there a necessity that
Ficklin should be made plaintiff, provided the statements in the petition are
true ; and as such they must now be regarded.  As Ficklin was not inter-
ested, nor could be made plaintiff on any just principle, it is immaterla_.l;
wherce his residence was, or is, McMicken, the petitioner, now resides i
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Ohio ; and it was never doubted, but the original parties to a contract
might avail themselves of any federal tribunal where their residence gave
jurisdietion. That jurisdiction does not depend upoun the contract, but upon
the legal character of the parties. It is admitted, that when a note is
agsigned, the assignors must have had the ability to sue in the United
States court, at the time of the transfer; and this, decision was made to
prevent the transfer of notes in jfraudem legis; to deny to the resident
creditor, when he could not in his own name sue in the circuit court, to use
the name of another. Here, the plaintiff labors under no such disability.

The third plea is similar to the second, and is answered by the same
argument which has been opposed to it. It is broader, however, in one
respect, as it includes the averment, that the defendants, the makers of the
note, could not have been sued in the United States court, when the note
was made, or when it was assigned. As to part of this matter, the objcetion
is destroyed by the fact, that the place where the contract is made does not
fix jurisdiction ; and as to the other, the force of the plea is not perceived.
If the note in its origin acquired no locality, certainly, a subsequent transfer
could not give it an exclusive situs,; besides, as it is contended, no assign-
ment is set up, for none was necessary.

Lustis, for the defendant, submitted the following points: 1. The
plaintiff does not make such allegations as to give the United States courts
jurisdiction of the case; and this is pointed out by the exception of the
defendants in plea to the jurisdiction. *2. In a suit against the feg0
makers of a promissory note, on the law side of the United States 5
court, under the act of 1789, § 11, all the parties must join and allege the
facts necessary to give jurisdiction. 3. In all cbligations, not under seal,
in a suit between original parties, when the plaintiff, in his own declaration
or petition, shows all the defendants to be naked sureties, there are no
equities against them, either for jurisdiction, form of action, or on the
merits.

This is a suit on a promissory note, in the following words :—

$4866.931. St. Francisville, Sept. 2, 1817.
On the first day of March 1819, we, or either of us, promise to pay,

jointly or separately, unto McMicken & Ficklin, or order, four thousand,
eight hundred and sixty-six dollars, ninety-three and one half cents, being
for value received, with ten per cent. interest, after due, until paid.

Jamrs H. FicrLin,

JED. SmiTH,

Amos WEEBB.

It is a promissory note, payable to order, and therefore, completely
within the act of September 24th, 1789, § 11, which is as follows: “ Nor
shall any district or circuit court have cognisance of any suit to recover the
contents of any promissory note, or other chose in action, in favor of any
assignee, unless a suit might have been prosecuted in such court, to recover
the said comtents, if no assignment had been made ; except in cases of
foreign bills of exchange.” (1 U. 8. Stat. 79.) Sergeant’s Const. Law 116.

It is to be observed, that the suit on this promissory note is brought
by McMicken alone, although the note is payable to McMicken & Ficklin.
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No indorsement or assignment is alleged to have been made by McMicken
& Ficklin, but the following allegation is made : “ Your petitioner further
shows, that said obligation was erroneously made payable to McMicken &
Ficklin, though, in truth and in fact, said note was dated and ecxecuted
subsequently to the said dissolution of said firm, and was made towards and
in behalf, and for the sole and individual benefit of, your petitioner; the
joint name of the then late firm being used and intended for your petitioner’s
sole benefit, and Ficklin being in no wise a party, or interested therein,
except as one of the obligors.”

*It anything can be gathered from this singular allegation, it is,
that a note intended to be drawn in favor of Charles McMicken, and
who alone was entitled to receive the contents, was, by mistake and error,
drawn in favor of M¢cMicken & Ficklin, who, according to previous allega-
tions of the petition, had been in partnership together. This allegation, if
it amounts to anything, amounts to an allegation that McMicken is the
equitable assignee of the note. The claim of the plaintiff, according to
the color and tenor of his own petition, if, on his own showing, it can be
maintained at all, either as to the jurisdiction, or the merits, ought to have
been prosecuted on the equity side of the court ; and it is obvious, that the
attorney for the plaintiff was at a loss how to state his case. He alleges
error, without showing why it was an error. The consideration of the note
moved from McMicken & Ficklin to Ficklin, it being alleged that Ficklin,
one of the partners, purchased the goods of McMicken & Ficklin—unless,
therefore, the goods all belong to McMicken, or unless the note was given
for McMicken’s one-half of the goods, neither of which allegations are made,
the note was properly drawn in favor of McMicken & Ficklin.

Legally speaking, the plaintiff’s case cannot have the benefit of the sup-
position, that he is an equitable assignee, for his suit is brought on the law
side of the court. There is nothing in the shape, form, address, prayer or
proceedings, which give it the character of a bill in equity ; and from the
decision agalnbt him, the plaintiff has taken a writ of error, not an appeal
although in relation to the distinctions of law and equity, proceedings in the
courts of Louisiana are of an anomalous character, and are mixed up
together, without any line of distinction, a party who goes into the United
States court, in that state, must clearly announce his intention, when he
seeks to avail himself of the equity powers of the court, in contradistinction
to its legal jurisdiction.

The case was decided by the district judge, on the mere question of
jurisdiction, on the third plea or exception to the jurisdiction, as contained
in the printed record. This plea proceeds on the principle, that when a
suit is brought in the United States courts, on a promissory note, payable to
order, against the makers, it must be brought either—1st. By the payees,
and then there must be the usnal allegations of citizenship to give jurisdic-
tion ; or—2d. By an assignee or indorsee of the payee, and in this case,
%301 *besides the usual allegations of citizenship, there must be an allega-

321 tion that the payee, at the time of assignment, could have prosecuted
the suit in the United States courts, if no assignment had been made. 3d.
That the suit in the present case is not brought by the payees, and does not
contain the allegations necessary to give jurisdiction,

The second rule or principle is laid down in Sergeant 117, in these
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words : “ And if the plaintiff claim as assignee, it must appear by the record
that the person under whom he claims by assignment, might bave prose-
cuted his suit in the circuit court ; otherwise, the court has no jurisdiction.”
Sergeant cites Turner v. The Bank, 4 Dall. 8; Montalet v. Murray, +
Cranch 46. The necessity of the allegation that the payees were non-citizens,
or could have brought the suit at the time of the assignment, is recognised
in Kirkman v. Hamilton, 6 Pet. 20 ; the principle is directly deduced from
the doctrine of the limited jurisdiction of the United States courts: “The
decisions of this court require that the averment of jurisdiction shall be
positive, that the declaration shall state expressly the fact on which the jur-
isdiction depends. It is not sufficient, that jurisdiction may be inferred argu-
mentatively from its averments. DBrown v. Keene, 8 Pet. 112. The right
to the jurisdiction must rest on clear, plain and simple averments, on which
a single and simple issue can be joined. If it be allowed to rest on error in
the form of taking the note, it would require a chancery suit, and a full
investigation of the merits of the case, before it could be settled, whether,
the court had or had not jurisdiction. This court has decided, that the
question of jurisdiction, when contested, must be settled by a preliminary
trial, and before going into the merits of the case.

In this petition, there is no substantive allegation of an assignment of
the note sued upon, or if the matters alleged amount to such an allegation,
there is no allegation, when the assignment was made, or that at the time
the assignment was made, the payees could have brought suit on this note in
the United States court. McMicken is not the payee of the note—he brings
the suit for his own exclusive benefit ; the payees are McMicken & Ficklin
—if, therefore, McMicken individually can bring suit on the note for his
own benefit, it must be in virtue of some legal or equitable assignment from
the payees. None such is alleged, and if the matter alleged be considered
as amounting to an allegation that, in equity, McMicken is entitled to an
*assignment of this note from McMicken & Ficklin ; and that is the
most favorable aspect of the case ; still there is no allegation, that [Rea
at the time that assignment ought to have taken place, McMicken & Fick-
lin could have prosecuted this suit in the United States courts. Egquitable
8 well as legal assignments are included in the act. Serg. 116, cites Sere
v. Pitot, 6 Cranch 332,

The court will disregard the vain attempt to combine an action at law
o a promissory note, with a suit in equity to reform a written contract for
illeged error. 'When practitioners come into the United States courts in
louisiana, they are bound to recognise the clear and manifest distinctions
between legal and equitable rights and remedies. The court can only con-
sider this suit to be what in its form, &c., it purports to be, viz., an action
it law on a promissory note, payable to order, against the makers, brought
by a plaintiff claiming in other rights and interests than as payee of the
lote,

It is believed, that if this case had been put in the form of a suit by
cMicken & Ficklin as plaintiffs, for the use of Charles McMicken, a form
ised in 'some of the states, this form of action would have been considered
s substantially an allegation of an assignment by McMicken & Ficklin to
(Charles McMicken ; and the suit could not be maintained, without the
‘tquired averments. Or, if McMicken & Ficklin were alleged to be trustees
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for Charles McMicken, it must have been alleged, that both of them were
citizens of other states than Louisiana. It may be asserted, without fear of
contradiction, as a judicial question, that there are no such distinct and
substantive averments of facts necessary to give jurisdiction upon which
any issue can be joined. The court will perceive the difficulty the attorney
of the defendant was under, in drawing a plea to the jurisdiction. The
petition is an hermaphrodite, neither properly a proceeding at law nor in
equity ; and cannot scientifically be encountered by any known shape or
form of defence. It is substantially met by the objection, that it does not
contain averments and allegations of facts to give jurisdiction to the United
States court in a suit on a promissory note.

It is respectfully urged, that the course of reasoning and construction of
the law on subjects connected with the jurisdiction of the court, has hereto-
fore been rigorous, and that this course ought not to be relaxed. *If
suggestions like the one in the present case are admitted as the basis
of jurisdiction, and the maxim, est boné judicis ampliare jurisdictionem, be
acted upon, there is danger that fictions similar to the ac etéam and quo
minus clauses, which gave universal jurisdiction to the king’s bench and
exchequer courts, will be resorted to; and the United States courts will
cover the whole field of litigation, without any real limits to their jurisdic-
tion and that the whole distinction of federal and state governments and
jurisdiction will disappear ; a result which is not considered desirable.

It is to be observed, that this subject and case are governed by a special
and positive act of congress, from which the inferences of the allegations
necessary to give jurisdiction are clear and precise ; and the court will not
be disposed to get round them, for the benefit of this very singular case. It
is called singular, and so it appears on the statement of the plaintiff himself.
According to that statement (by protestation, as to its being the whole
truth), Charles McMicken and James H. Ficklin were in partnership as mer-
chants—they dissolved, and Ficklin takes the goods at a stipulated price—
for the price Ficklin gives the promissory note, the subject of the suit, with
Smith and Webb as sureties, obligors ¢n solido—that promissory note is
made in favor of McMicken & Ficklin ; and MeMicken now says, that this
was done in error, and that the note ought to have been drawn in his favor
individually. He does not attempt to show why it was an error—on the
contrary, if, as is alleged, the goods belonged to McMicken & Ficklin, the
representative or price was properly made payable to the partnership ; for
each partner owned one-half of the goods, and was entitled to one-half of
the price.

Had it been alleged, that this note was given for the one-half of the
goods which belonged to McMicken, and was, by error, made payable to
MecMicken & Ficklin, instead of McMicken, a reason could have been given,
why it was an error to make it payable as it was drawn—there would have
been a primd facie case of equity, to entitle McMicken to the jurisdiction
of the equity side of the court—though it is denied, that even with such
allegations, the right to the jurisdiction should be maintained, for it involves
too complicated a preliminary investigation—and as to Webb and Smith,
naked sureties, there are no equities. But no such allegation is made. The
*35] allegations go to show that the goods belonged to the partnership,

and, of course, the note for *their price did also belong to the part-
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nership.  This transaction, it is alleged, took place on the dissolution, and
as a part of the dissolution ; and it is strange to allege error, without show-
ing in what respeet, and for what reason, it was an crror.

Smith and Webbl are mere surcties, as is shown by the following con-
siderations. 1st. This contract is a promissory note, a simple contract, and
not a sealed one. 2d. The suit is between original parties to the note.
Therefore, the considerations of the note may be inquired into. Again, the
plaintiff himself alleges, that the consideration of the note was the sale of
goods by McMicken & Ficklin to James H. Ficklin. This affirmative is
pregnant with another affirmative ; for it follows as a necessary consequence
from this allegaticn, that Ficklin was principal in the note, and Smith and
Webb were mere sureties.

The court may think this controversy involved in a cloud, and feel dis-
posed to favor a further development of it, or consider the objection to the
jurisdietion as captious, and might feel more at ease in deciding, if any snp-
posable explanation of the transaction were given. We will then suppose
McMicken and Ficklin to be in partnership—they agree to dissolve—Ficklin
buys the stock of goods, of which, as partner, he is one-half owner, and which
is estimated at $9733.87%, viz., twice the amount of the note ; for McMicken’s
one-half, Ficklin pays cash. Ficklin is himself the owner of the other half ;
McMicken is the liquidating partner, and undertakes to collect the debts due
to, and pay the debts due by the late firm ; but McMicken suggests, that
the debts due to the firm might not be sutlicient to pay the debts due by the
firm.  In such case, Ficklin would have to bring back what he took out.
To meet this possible contingency, Ficklin makes his note, with sureties, for
the amount of his own one-half of the goods, in favor of the partnership,
payable at an interval within which it was supposed the partnership affairs
would be liguidated and settled, and places it in the hands of the liquidat-
ing partner. Such a solution explains the whole transaction, without sup-
posing any error in any party; and the decease of Ficklin, immediately
afterwards, would explain the attempt and perseverance of McMicken in
desiring to extract this money from the sureties, without showing any settle-
ment of the partnership affairs.

*It will be observed, this is a very stale transaction ; not that [*36
McMicken has slept on his supposed rights (for this is the tenth suit
brought on this identical note, see for one of them, Walker v. McMicken,
9 Mart. 192), but that he has never dared fairly to bring his case before a
court of justice, and has, therefore, uniformly been driven out of court, or
has discontinued, the moment a decision was about to be made.

The citizens of Louisiana hold their property, and enter into contracts,
under the doctrines and rules of the civil law ; and prefer having them passed
upon by their domestic tribunals. If the plaintiff could, in any manner,
have made such allegations as would have entitled him to the jurisdiction of
the United States court, it was open to him, after the exception was filed, to
have made such amendments to his petition, consistent with the facts of the
case, as would have entitled him to the benefit of that jurisdiction. His not
having done so, is conclusive that he can make no better statement of his
case, in that respect, than is now on file. That Ficklin is dead, is a fact not
alleged, is not judicially known to the court ; nor if it were alleged, would
ttavail, for there is no survivorship of action, even among commercial part-
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ners, by the laws of Louisiana. Crosier v. Hodge, 8 La. 358. McMicken can-
not, therefore, sue for this note as surviving payee ; he claims the contents
in his individaal and private capacity.

The conclasion is, that for the reasons, and on the authorities before
cited, the plaintiff, who sues the defendants as makers of a promissory note,
payable to order, and who is not himself the payee of that note, and does
not claim in that capacity, has not made such allegations and averments, and
in such form and manner, as to show himself entitled to bring the suit in a
court of the United States. If this conclusion is correct, the judgment of
the court below will be confirmed.

TroMmpsoN, Justice, delivered the opinion of the court :—This case comes
before this court on a writ of error from the district court of the United
States, in and for the eastern district of the state of Louisiana. The suit in
the court below was commenced by petition, in which the cause of action is
set out, informally, but substantially, as follows: 'That the defendants are
*37] jointly and severally indebted to the plaintiff *in the sum of $4866.93,

besides interest and costs ; for this, to wit, that some time in the
year 1815, the petitioner and one James H. Ficklin formed a copartnership
and did business in the parish of Feliciana, in the state of Louisiana, under
the name and firm of McMicken & Ficklin ; that on or about the 8th day of
September 1817, said partnership was dissolved by mutual consent. That
at the time of such dissolution, there was a quantity or stock of goods on
hand, which Ficklin took and purchased at cost, with five per cent. addition,
and for the payment of one-half of said stock of goods, he gave to the peti-
tioner a promissory note, dated the 20th of September 1817, and payable on
the 1st of March 1819, to the order of McMicken & Ficklin, for the sum of
$4866.93, which note was executed by said Ficklin, Jedediah Smith (by the
name of Jed. Smith), and Amos Webb, by which they promised, jointly and
severally, to pay the aforesaid sum, according to the terms of said note, a
copy of which is annexed to the petition. The petition avers, that the note
was made and dated subsequent to the dissolution of the partnership, and
although made payable to McMicken & Ficklin, it was made for the sole
benefit of the petitioner, McMicken, and that Ficklin was in no wise interested
therein, except as one of the obligors. The petition then sets out the death
of Jedediah Smith, and how the other defendants become bound to pay
the note. It also contains an averment that the petitioner is a citizen of the
state of Ohio, and that the defendants are citizens of the state of Louisiana.

To this petition, several pleas to the jurisdiction of the court arve inter-
posed. The defendant, Webb, in one of his pleas, admits, that he is a citizen
of Louisiana, and that he was in New Orleans, when the petition and citation

were served upon him ; but avers, that he resides in the parish of St.
Landry, in the western district of Louisiana, and denies the jurisdiction of
the court, on this ground. The second plea in abatement is founded on the
fact, which is set out in the petition, that the note in question is made
payable to McMicken & Ficklin, and the suit is in the name of McMicken
alone, without showing any assignment by Ficklin, or that at the time of
‘making said note, McMicken & Ficklin could have prosecuted a suit upon
it in this court. The third plea alleges a want of jurisdiction in the courl ;
because the petition does not allege, that at the time of assigning said note,
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the payees might have prosecuted the makers in this court. *The other
defendants also interposed pleas to the jurisdiction of the court, upon the
grounds substantially as set forth in the last two pleas of Amos Webb.
The court below sustained these pleas to the jurisdiction of the court, and
dismissed the petition.

This petition, although informal in many respects, must be considered as
the commencement of a suit at law, according to the course of proceedings
in the courts of the state of Louisiana ; and is properly brought up here by
writ of error. The object of the petition is simply to set forth the cause of
action, and praying that the defendants may be cited in court to answer to
the demand set up against them ; and all that is required in such petition,
according to the practice in Louisiana, is, that it should contain a clear and
concise statement of the object of the demand, or the cause of action upon
which it is founded.

The question presented by the first plea to the jurisdiction of the court
is, whether Webb, a citizen of the state of Louisiana, who resided in the
western district of that state, could be sued by a plaintiff, who was a citizen
of the state of Ohio, in the district court of the eastern district of the state
of Louisiana. The residence of Webb being in the western district of
Louisiana, could not affect the jurisdiction of the court. The plea admits,
that he was a citizen of Louisiana, and the act of congress gives jurisdiction
where the suit is between a citizen of the state where the suit is brought,
and a citizen of another state ; and the division of a state into two or more
districts cannot affect the jurisdiction of the court, on account of citizenship.
This plea admits, that the petition and citation were served upon him in
New Orleans, which takes the case out of the prohibition in the judiciary
act, that no civil suit shall be brought in the courts of the United States,
against an inhabitant of the United States, by any original process, in any
other district than that whereof he is an inhabitant, or in which he shall be
found at the time of serving the writ.

The second plea to the jurisdiction of the court is founded on the
assumption, that the plaintiff McMicken, is to be considered as the assignee
of McMicken & Ficklin of the note in question, and that the petition does
rot allege, that they could have prosecuted a suit upon it in the courts of
.the United States ; and that the case, therefore, falls within the prohibition
n the judiciary act : That no district or *circuit court shall have cog- 4
nsance of any suit to recover the contents of any promissory note, or
other chose in action, in favor of an assignee, unless a suit might have been
prosecuted in such court, to recover the said contents, if no assignment
bad been made ; except in cases of foreign bills of exchange. (1 U. S.
Stat. 79.) But the cause of action, and the right of the plaintiff to sus-
tain it do not place him in the character of assignee. Ficklin never had any
interest whatever in the note, according to the allegations in the petition ;
the partnership had been dissolved, before the note in question was given.
The consideration thereof was MeMicken’s share of the stock and goods on
hand, at the time of the dissolution of partnership ; and the petition avers,
Lh.a,t although the note is given in the name of the late firm of McMicken &
Ficklin, it was for the sole and individual benefit of the petitioner, and
that Ficklin was in no wise a party or interested therein, except as one of
the obligors ; there was, therefore, no interest which Ficklin could assign, and
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the objection is one purely of form and of a mere technical character, which
ought not to be noticed, according to the course of proceedings in the courts
of Louisiana. The facts set forth in the petition may well be considered as
an averment that the note was given to the petitioner, McMicken, under the
name and description of McMicken & Ficklin. And this view of the case
disposes of the matter set up by the other defendants, in their pleas to the
jurisdiction of the court, as well as of that which is set up in the third plea
to the jurisdiction of the court.

There are other pleas to the merits interposed, de dene esse, by all the
defendants, and which have not, of course, been in any manner considered
or disposed of by the court below, as the pleas to the jurisdiction of the
court were sustained, and the petition dismissed. Nor does the record con-
tain the necessary matter to enable this court to dispose of the case upon its
merits ; some of these, turning upon questions of fact, the evidence to sus-
tain which not all appearing upon the record ; and the cause must, there-
fore, necessarily go back for further proceedings on those pleas. The judg-
ment of the court below is accordingly reversed, and the cause sent back for
further proceedings.

THis cause came on to be heard, on the transeript of the record from the
401 district court of the United States for the eastern district of *Louisi-

1 ana, and was argued by counsel : On consideration whereof, it is now
here ordered and adjudged by this court, that the judgment of the said dis-
trict court in this cause be and the same is hereby reversed, and that this
cause be and the same is hereby remanded to the said district court, for
the further proceedings to be had therein, acrording to law and justice, and
in conformity to the opinion of this court.’

*41] *Lesser of James H. Ewing, Plaintiff in error, ». JacoB Buenzr.

Province of the jury.—Adverse possession.— Construction.— Punctua-
tion.

It i3 the exclusive province of the jury to decide what facts are proved by competent evidence;
it is their province to judge of the weight of testimony, as tending, in a greater or less degree,
to prove the facts relied upon.

An elder legal title to a lot of ground gives a right of possession, as well as ihe legal seisin and
possession thereof, co-extensive with the right; which continues, until there is an ouster by
actual adverse possession, or the right of possession becomes in some other way barred.

An entry by one on the land of another, is or is not an ouster of the legal possession arising from
the title, according to the intention with which is done ; if made under claim or color of right,
it is an ouster; otherwise, it is a mere trespass. In legal language, the intention guides the
entry, and fixes its character.

It is well settled, that to constitute an adverse possession, there need not be a fence, a building or
other improvement made ; it suffices for this purpose, that visible notorious acts are exercised
over the premises in controversy, for twenty-one years, after an entry under a claim and color
of title.

Where acts of ownership have been done upon land, which, from their nature, indicate a noto-
rious claim of property in it, and are continued for twenty-one years, with the knowledge of an
adverse claimant, without interruption or an adverse entry by him for twenty-one years ; such
acts are evidence of an ouster of the former owner, and of an actual adverse possession against

! For a decision of this case, upon the merits, see 6 How. 292.
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him ; if the jury think that the property was not susceptible of a more strict and definite pos-
session than had been so taken and held. Neither actual occupation, nor cultivation, are neces-
sary to constitute actual possession, when the property is so situated as not to admit of any
permanent useful improvement; and the continued claim of the party has been evidenced by
public acts of ownership, such as he would exercise over property which he claimed in his own
right, and could not exercise over property which he did not claim.!

Punctuation is a most fallible standard by which to interpret a writing ; it may be resorted to,
when all other means fail ; but the court will first take the instrumeat by its four corners, in
order to ascertain its true meaning; if that be apparent, on judicially inspecting it, the punc-
tuation will not be suffered to change it.

An adverse possession for twenty-one years, under claim or color of title, merely void, is a bar to
recovery under an elder title by deed ; although the adverse holder may have had notice of the
deed.

Ewing ». Burnet, 1 McLean 268, affirmed.

Error to the Circuit Court of Ohio. The plaintiff in error instituted an
action of ejectment in the circuit court of Ohio, at December term 1834,
against the defendant, to recover a lot of ground in the city of Cincinnati.
Both the plaintiff and the defendant claimed title under deeds from John
Cleves *Symmes, the original grantee of the United States, for all the 8
land on which the city of Cincinnati is erected. The deed from [

Symmes, under which the plaintiff asserted his title, was executed June 11¢ch,
1798, to Samuel Forman ; the deed from Symmes to the defendant, for the
same lot, was dated May 21st, 1803. An adverse possession for twenty-one
years and upwards, was relied on, as constituting a sufficient legal title,
under the statute of limitations of Ohio. The case, and the evidence, are
fully stated in the opinion of the court.

The cause was tried at July term 1835, and a verdict, under the instruc-
tions of the court, was found for the defendant, on which a judgment was
rendered. The plaintiff tendered a bill of exceptions.

The charge of the court was as follows :—The plaintiff baving showu a
deed for the premises in controversy, older in date than that which was
given in evidence by the defendant, on the prayer of the defendant, the
court instructed the jury, that his actual possession of the lot, to protect his
title,under the statute of limitations, must have been twenty-one years before
the commencement of this suit. That suing for trespass on the lot, paying
the taxes, and speaking publicly of his claim, were not sufficient to constitute
an adverse possession. That any possession short of an exclusive appro-
priation of the property, by an actual occupancy of it, so as to give notice
to the public and all concerned, that he not only claimed the lot, but enjoyed
the profits arising out of it, was such an adverse possession as the statute
requires. That to constitute an adverse possession, it is not essential, that
the property should be inclosed by a fence, or have a dwelling-house upon
it. If it were so situated as to admit of cultivation as a garden, or for any
other purpose, without an inclosure, and it was so cultivated by the defend-
ant, during the above period, it would be sufficient ; or if the lot contained
i coal-mine, or marble or stone quarry, and it was worked the above period,
by the defendant, he having entered under a deed for the whole lot, such
1 occupancy would be an adverse possession, though the lot had no dwell-
ing-house upon it, and was not inclosed by a fence. And also, if the log

! Harris v. McGovern, 99 U. S. 167 ; Stephens », Leach, 19 Penn. St. 263.
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contained a valuable sand bank which was exclusively possessed and used
by the defendant for his own benefit, by using the sand himself and selling
it to others, and his occupancy of the lot in this manner was notorious to
the public and all concerned ; and if the defendant paid the taxes for the
sgq7 S2MO ejected and prosecuted trespasses on the lot, it being *situated

“1" adjoining to the lots on whick the defendant actually resided, except
the intervention of a street which had not been graduated and opened so as
to be used by she public ; and said lot preserved the view of the defendant
from his residence unobstructed, and such possession was continued the time
required by the statute, it would constitute an adverse possession for the
whole lot, the defendant having entered under a deed as aforesaid. The
court also said to the jury, the law had been settled in Kentucky, that if a
person residing on a tract of land should purchase, by deed, another tract
adjoining to it, his possession would be extended over the tract thus pur-
chased ; and that this seemed to be reasonable, and was sustained by the
doctrine of possession as generally recognised. That had the lot in con-
troversy adjoined the premises on which the defendant resided, the case
would come within the rule ; but that a street intervened between the resi-
dence of the defendant and the lot in controversy, which would prevent an
application of the rule.

Storer, for the plaintiff in error, contended, that the circuit court had
erred, in charging the jury that the evidence adduced by the defendant
established an adverse possession of the lot of ground in controversy, for
twenty-one years. 2. That a part of the charge was erroneous, in having
laid down law as applicable to a suppositional and different case, and in so
stating it as that it was applied, by the jary, to the case on trial.

The substance of all the testimony is this: The defendant, Jacob Burnet,
claimed to be the owner of the lot, under a deed dated in 1804. He has
occasionally driven persons away from the lot, and prevented sand-diggers
from carrying off sand. In 1820, he leased the privilege of digging sand.
No fence was ever built around the lot, but, on the contrary, the lot was
laid open as a common, and was passed over daily by the witnesses. Mr.
Burnet has his residence on the opposite side of the street, and his own lot,
opposite to this, on which was his dwelling, was fenced in. He has paid
taxes on the lot since 1810, and has once or twice brought suit against per-
sons for trespassing on the lot ; and has always claimed it as his own. If
these facts constitute an adverse possession, then the judgment is right.
The evidence being all before the court, in the bill of exceptions, whether
they constitute or amount to an adverse possession, is a question of law.
*44] “Adverse possession is a legal idea ; *admits of a legal definition of

legal distinctions ; and is, therefore, correctly laid down to be a
question of law.” Bradstreet v. Huntington, 5 Pet. 438,

In the absence of proof of any actual possession of the permises in con-
troversy, the law presumes a possession in the person having the legal title;
as the plaintiff’s lessor shows the elder title in this case, aud the law hav-
ing attached to that title a constructive possession, the proof of an actual
adverse possession in cast upon the defendant. The law raises no presump-
tions against the elder title; it will not presume that anything has been
done ; hence, the defendant wust show, beyond any reasonable doubt, first.
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that there has been an adverse possession ; second, that adverse possession
has continued for at least twenty-one years. 8 Cranch 250 ; 5 Pet. 8355 ; 3
Wend. 152; 4 Mass. 417 ; 3 Johns. Cas. 124 ; 10 Serg. & Rawle 305.

I. There must, then, have been an adverse possession ; and here the
inquiry will be, what constitutes such a possession, so as to create a bar to
the recovery of the true owner? To constitute an ouster of him who was
seised, the disseisor must have the actual exclusive occupation of the land,
claiming to hold it against him who was seised, or he must actually turn
him out of possession. 4 Mass. 418 ; 1 Ibid. 486. Adverse possession must
be marked by definite boundaries, and be regularly continued down, to ren-
der it availing. 9 Cow. 654 ; 10 Johns. 477. The act of limitation does
not prevent the entry of the owner of the land, and bringing an ejectment,
at any time, unless when there has been an actual, continued, visible, noto-
rious, distinct and hostile possession for twenty-one years. 6 Serg. &
Rawle 23. Rights, barred by limitation, are where there is an actual, exclu-
sive, adverse possession ; definite, positive and notorious ; marked by definite
boundaries; an uninterrupted and continued possession for twenty-one years,
3 Serg. & Rawle 294 ; 1 Har. & Johns. 545 ; 5 Ibid. 266. The possession
that will give a title, under the statute of limitations, must be an actual occu-
pancy, @ pedis possessio, definite, positive and notorious. 2 Nott & McCord
343. Digging a canal, and felling trees, are not such acts of possession as may
be the basis of the prescription of thirty years. 12 Mart. (La.) 11; 9 Ibid.
123 ; App’x to Adams on Eject. 493. *The occasional exercise of do-
minion, by broken and uncennected acts of ownership, over property
which may be made permanently productive, is in no respect calculated to
assert to the world a claim of right ; for such conduct bespeaks rather the
fitful invasions of a conscious trespasser, than the confident claims of a
rightful owner. 2 N. Car. Law Repos. 400. This title by possession, so us
to defeat a grant or other legal conveyance, is never to be presumed, but
must be actually proved and shown, in order to rebut a prior title, in the
same manner and with the same degree of precision, as plaintiff must show
a clear title in himself before he can recover. 2 Bay 491. It is a settled
rule, that the doctrine of adverse possession is to be taken strictly, and not
to be made out by inference, but by clear and positive proof. Every pre-
sumption ig in favor of possession in subordination to the title of the true
owner. 9 Johns. 167 ; 8 Ibid. 228 ; 5 Pick. 134-5; 3 Johns. Cas. 124 ;
1 Cow. 285.

Again, there must not only have been an adverse possession, but such
possession must have continued during the period of twenty-one years.
This possession must not only continue, but it must continue the same in
point of locality, during the prescribed period of time, sufficient to consti-
tute it a bar ; that is to say, a roving pessession, from one part of a tract of
land to another, cannot bar the right of entry of the owner upon any part
of the land which had not been held adversely for twenty-one years.
Hall’s Law Journ. 255-6. The possession must have so continued, that at
any time an ejectment might have been brought against an occupant on the
1“‘“‘_3, to try the right of entry. 3 A.K. Marsh. 366. If there is any period
during the twenty years, in which the person having the right of entry
could not find an occupant on the land, on whom he could bring and sus-
tain his ejectment, that period cannot be counted against him. Brazdale
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v. Speed, 8 A. K. Marsh. 366 ; 4 Bibb 257 ; 1 A. K. Marsh. 106 ; Smith v.
Mitchel, Tbid. 208. An occasional use of the land, either by cutting down
and taking away trees, digging or taking away stone or sand, or making
sugar once a year, will not amount to an adverse possession. 1 A. K. Marsh,
106. In the case of Smith v. Mitchel, 1 A. K. Marsh. 208, the court
*determined, that the appellee, having occasionally, for upwards of
twenty years, made sugar at a camp erected by him upon the land
in contest, did not confer upon him such a possession as would bar the
plaintiff’s right of entry. 38 J.J. Marsh. 519. Where the junior patentee,
in such case, has neither settled upon nor improved the land, the senior
patentce, in such case has a right to consider each act of occupation asa
mere temporary intrusion. 3 J.J. Marsh. 552.

Applying these cases to the cause before the court, it is believed, that
the evidence given by the defendant, on the trial, did not establish an
adverse possession, and that the court ought so to have instructed the jury.
Taking the whole evidence together, and drawing all the fair legal infer-
ences from it, it is not proved, that the defendant bas been in the continued
adverse possession of the lot in controversy for twenty-one years. There
is nothing more than evidence of occasional acts of ownership over the
property. If cutting down trees, making sugar, digging canals, &c., on
the land, are not evidence of an actnal adverse possession ; how can the
occasional drawing of a load of sand, or driving people away from the lot,
be considered as more convincing evidence of an actual possession ?

It is not contended, that, in order to constitute an actual adverse posses-
sion, the lot must be inclosed by a fence ; on the contrary, it is admitted,
that a fence is not actually necessary ; it is merely evidence of the fact of
occupancy ; but it is the actual occupancy itseif, connected with the claim
of title, that constitutes the bar. Land may be occupied, without a fence ;
and we know, that in some countries, thousands of acres of land are occupied
and tilled although not under fence. In many parts of Europe, at this day,
this is the case. DBut the fact of the land being occupied, and crops annually
gathered, shows that an exclusive ownership is claimed by some one ; and
if it is not the true owner that is so using the land, it becomes him to assert
his right in time. So it is willingly admitted, that a lot may be so used and
occupied for a period of years, without fencing, as to bar the right owner.
For instance, a lot may be used for a coal or lumber yard ; the continually
keeping such coal or lumber on the lot may as conclusively show an adversc
holding, as though a fence was built around it. But because there may be
such an adverse occupancy, without fence, it does not follow, that every
pretence of ownership, or even a succession of trespasses in digging or per-
mitting others to dig a load of sand on the lot, will constitute an adverse
g7 holding. *Admit the doctrine to the full extent, as contended for

7] by the defendant, and it leads to this result, that any person may, by
trespassing on his neighbor’s lot or land, occasionally, in the course of time,
become the owner of that land. Apply the same doctrine to wild land, and
no man can safely own such property. Vacant lots in town are not usually
inclosed, and so long as the public are permitted to pass over them, so long
as they lie in common, it appears, that it would be extremely dangerous to
admit a title by adverse holding. If a man holding such property will rely
upon a mere possession, under a defective title, it is surely not requiring of
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him too much (where no actual occupancy takes place), in compelling him
to erect his fence, thereby giving all the world to know to that he claims, to
the cxclusion of all other owners. The decision made by this court, in
Ellicott v. Pearl, 10 Pet. 414, since the trial of this cause, has been exam-
ined ; the court are not asked to interfere with that decision ; nothing is
found therein opposed to the present case. It is not contended, that an
occupany of land can only be proved by the erection of a fence, or actual
residence, or actual possession must be proved, without either fence or
actual residence ; and these are the positions decided in the case alluded
to. That case does not, therefore, affect the present controversy.

II. As to the second point, that the charge of the court was incorrect,
in stating the law of a case different from that submitted to the jury, the
judge said :—<“If the defendant paid the taxes for the lot ejected, and
prosecuted trespassers on the lot, it being situated adjoining to the lot on
which the defendant actually resided, except the intervention of a street,
which had not been graded and opened so as to be useful to the public ;
and said lot preserved the view of the defendant from his residence unob-
structed, and such possession was continued the time, &e., it would consti-
tute an adverse possession.” This appears calculated to convey the impres-
sion to the jury, that the mere design on the part of the occupant of a
house, on an adjoining lot, not in dispute, to preserve an unbroken view to
his residence, may be considered as tending to establish an adverse posses-
sion of the lot in dispute. Surely, such a position cannot be sustained, upon
any sound principle of law. If once admitted, it would place all vacant

town lots in the utmost jeopardy. Nothing is more common in towns, par-
ticularly of modern origin, than to have a house surrounded with vacant
lots ; and if an actual occupation, or an inclosure, can be dispensed with,

merely on the ground that the *claimant intended to preserve the *48
view to a house on an adjoining lot, or a lot on the opposite side of L

the street ; it is tantamount to establishing the proposition, that neither
actual occupancy, nor an inclosure, is necessary to constitute an adverse
possession of a city lot. The charge of the court, therefore, was entirely
incorrect ; and must have had an influence with the jury unfavorable to the
vlaintiff’s rights.

Fwing, for the defendant.—The point presented by the counsel for the
plaintiff in error, that the establishment of a subsequent title derived from
the same source as the prior title, cannot affect the prior title, was not pre-
sented in the circuit court ; and it cannot, therefore, be made a part of the
¢ase in this court. The whole question on the trial of the cause was the
“ffect of the adverse possession asserted by the defendant, resting it on
the statute of limitations of Ohio, upon the title of the plaintiff by deed,
admitted to be prior in date to the deed under which the defendant also
claimed.

Under the statute of limitations of Ohio, and under the general law, the
c}l‘cuit court had no right to exclude from the jury the evidence of posses-
sion.  Some of the witnesses expressly say, that the defendant had pos--
session of the lot for upwards of twenty years ; and thus the court had no
right to weigh the evidence. It was not the duty of the court, to say the
¢vidence did not make out the case. It is true, title by possession is a legal
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title ; but facts must be proved to make it out. The court was bound to
state what facts would make out such a title, and they did so.

Did the court lay down the law correctly in favor of the plaintiff and
the defendant, in the charge to the jury? All the statements of the law
are right, and the plaintiff has, therefore, no right to complain. It is said,
there cannot be two constructive possessions of the same property. This
may be true; but the defendant does not claim a constructive possession,
but an actual possession; and an ejectment might always have been
brought against him by the plaintiff’s lessee.

Storer, in reply, insisted, that asking a court to charge the jury whether
the whole evidence was sufficient to establish an adverse possession, and
asking instructions of the court on the whole evidence, are the same asa
demurrer to evidence.

%49 1 *Barpwin, Justice, delivered the opinion of the court.—In the
4 court below, this was an action of ejectment, brought in November
1884, by the lessor of the plaintiff, to recover possession of lot No. 209, in
the city of Cincinnati ; the legal title to which is admitted to have been
in John Cleves Symmes, under whom both parties claimed ; the plaintiff, by
a deed dated 11th of June 1798, to Samuel Foreman, who, on the next day,
conveyed to Samuel Williams, whose right, after his death, became vested
in the plaintiff ; the defendant claimed by a deed to himself, dated 21st of
May 1808, and an adverse possession of twenty-one years before the bring-
ing of the suit.

It was in evidence, that the lot in controversy is situated on the corner
of Third and Vine streets; fronting on the former 198, on the latter, 98
feet ; the part on Third street is level for a short distance, but descends
towards the south along a steep bank, from forty to fifty feet, to its south
line ; the side of it was washed in gullies, over and around which the peo-
ple of the place passed and repassed at pleasure. The bed of the lot was
principally sand and gravel, with but little loam or soil ; the lot was not
fenced, nor had any building or improvement been erected or made upou
it, until within a few years before suit brought ; a fence could have been
kept up on the level ground on the top of the hill on Third street, but not
on its declivity, on account of the deep gullies washed in the bank ; and its
principal use and value was in the convenience of digging sand and gravel
for the inhabitants. Third street separated this lot from the one on which
the defendant resided from 1804, for many years, his mansion fronting on
that street ; he paid the taxes upon this lot from 1810 until 1834, inciusive;
and from the date of the deed from Symmes, until the trial, claimed it as
his own. During this time, he also claimed the exclusive right of digging
and removing sand and gravel from the lot ; giving permission to some,
refusing it to others ; he brought actions of trespass against those who had
done it, and at different times made leases to different persons, for the pur-
pose of taking sand and gravel therefrom, besides taking it for his own use,
as he pleased. This had been done by others, without his permission, but
there was no evidence of his acquiescence in the claim of any person to
take or remove the sand or gravel, or that he had ever intermitted his claim
to the exclusive right of doing so; on the contrary, several witnesses testl-
fied to his continued assertion of right to the lot ; their knowledge of his
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exclusive claim, and their ignorance of any adverse claim, for more than
twenty-one years *before the present suit was brought. They fur-
ther stated, as their conclusion from these facts, that the defendant L 20
had, from 1806, or 1807, in the words of one witness, “ had possession of
the lot ;” of another, that since 1804, “ he was as perfectly and exclusively
in possession as any person could possibly be of a lot not built on or
inclosed ;” and of a third, “that since 1811, he had always been in the most
rigid possession of the lot in dispute ; a similar possession to other posses-
sions on the hill lot.” It was further in evidence, that Samuel Williams,
under whom the plaintiff claimed, lived in Cincinnati, from 1803, until his
death in 1824 ; was informed of defendant having obtained a deed from
Symmes, in 1808, soon after it was obtained, and knew of his claim to the
lot ; but there was no evidence that he ever made an entry upon it,
demanded possession or exercised or assumed any exercise of ownership
over it ; though he declared to one witness, produced by plaintiff, that the
lot was his, and he intended to claim and improve it, when he was able.
This declaration was repeated often, from 1803, till the time of his death,
and on his death-bed ; and it appeared, that he was, during all this time,
very poor ; it also appeared in evidence, by the plaintiff’s witness, that the
defendant was informed, that Williams owned the lot, before the deed from
Symmes, in 1803, and after he had made the purchase.

This is the substance of the evidence given at the trial, and returned
with the record and a bill of exceptions, stating that it contains all the
cvidence offered in the cause; whereupon, the plaintiff’s counsel moved:
the court to instruct the jury, that on this evidence the plaintiff was entitled
to a verdict ; also, that the evidence offered by the plaintiff and defendant
was not sufficient, in law, to establish an adverse possession by the defend-
ant ; which motions the court overruled. This forms the first ground of
exception by the plaintiff to the overruling his motions : 1. The refusal
of the court to instruct the jury that he was entitled to recover: 2. That
the defendant had made out an adverse possession.

Before the court could have granted the first motion, they must have
been satisfied, that there was nothing in the evidence, or any fact which the
jury could lawfully infer therefrom, which could in any way prevent the
plaintiff’s recovery ; if there was any evidence which conduced to prove
any fact that could produce such effect, the court must assume such fact to
have been proved ; for it is the exclusive province of the jury, to decide
what facts are proved by *competent evidence. It was also their [*51
province to judge of the credibility of the witnesses, and the weight !
of their testimony, as tending, in a greater or less degree, to prove the facts
relied on ; as these were matters with which the court could not interfere,
the plaintiff’s right to the instruction asked, must depend upon the opinion
of the court, on a finding by the jury in favor of the defendant, on every
matter which the evidence conduced to prove ; giving full credence to the
witnesses produced by him, and discrediting the witness for the plaintiff.

Now, as the jury might have refu-ed credence to the only witness who
testifies to the notice given to the defendant of Williams’s ownership of the
lot in 1803, and of his subsequent assertion of claim, and intention to im-
prove it ; the testimony of this witness must be thrown out of the case, in
testing the correctness of the court in overruling this motion ; otherwise,
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we should hold the court below to have erred, in not instructing the jury on
a matter exclusively for their consideration—the credibility of a witness, or
how far his evidence tended to prove a fact, if they deemed bim credible.
This view of the case throws the plaintiff back to his deed, as the only
evidence of title; on the legal effect of which, the court were bound to
instruct the jury as a matter of law, which is the only question to be c¢on-
sidered on this exception.

It is clear, that the plaintiff had the elder legal title to the lot in dispute,
and that it gave him a right of possession, as well as the legal seisin and
possession thereof, co-extensively with his right ; which continued till he
was ousted by an actual adverse possession (6 Pet. 743) ; or his right of
possession had been in some other way barred. It cannot be doubted, that
from the evidence adduced by the defendant, it was competent for the jury
to infer these facts—that he had claimed this lot under color and claim of
title, from 1804 until 1834 ; had. exercised acts of ownership on and over
it, during this whole period ; that his claim was known to Williams and
to the plaintiff ; was visible, of public notoriety, for twenty years previous to
the death of Williams. And if the jury did not credit the plaintiff’s witness,
they might also find that the defendant had no actual notice of Williams’s
claim ; that it was unknown to the inhabitants of the place, while that of
the defendants was known ; and that Williams never did claim the lot, 10
assert a right to it, from 1808 until his death in 1824. The jury might also
draw the same conclusion from these facts, as the witnesses did ; that the
*defendant was, during the whole time, in possession of the lot, as
strictly, perfectly and exclusively, as any person could be of a lot
not inclosed or built upon; or as the situation of the lot would admit of.
The plaintiff must, therefore, rely on a deed of which he had given no
notice, and in opposition to all the evidence of the defendant, and every fact
which a jury could find, that would show a right of possession in him, either
by the presumption of a release or conveyance of the elder legal title, or by
an adverse possession. On the evidence in the cause, the jury might have
presumed a release, a conveyance, or abandonment of the claim or right of
Williams, under a deed in virtue of which he had made no assertion of right
from 1798, in favor of a possession, such as the defendant held from 1804 ;
though it may not have been strictly such an adverse possession, as would
have been a legal bar, under the act of limitations. There may be circum-
stances which would justify such a presumption in less than twenty-one
years (6 Pet. 5138) ; and we think that the evidence in this case was, in law,
sufficient to authorize the jury to have made the presumption, to protect a
possession, of the nature testified, for thirty years; and if the jury could
s0 presume, there is no error in overruling the first motion of the plaintifl.

On the next motion, the only question presented is on the legal sufticiency
of the evidence to make out an ouster of the legal seisin and possession of
Williams by the defendant ; and a continued adverse possession for twenty-
one years before suit brought. An entry by one man on the land of another,
is an ouster of the legal possession arising from the title, or not, according
to the intention with which it is done ; if made under claim and color of
right, it is an ouster, otherwise, it is a mere trespass ; in legal language, th‘e
intention guides the entry and fixes its character., That the evidence in this
case justified the jury in finding an entry by the defendant on this lot, as
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early as 1804, cannot be doubted ; nor that he claimed the exclusive right
to it, under color of title, from that time until suit brought. There was
abundant evidence of the intention with which the first entry was made, as
well as of the subsequent acts related by the witnesses, to justify a finding
that they were in assertion of a right in himself ; so that the only ingniry
is, as to the nature of the possession kept up.

It is well settled, that to constitute an adverse possession, there need not
be a fence, building or other improvement made (10 Pet. 442) ; it suflices
for this purpose, that visible and notorious acts of ownership are exercised
over the premises in *controversy, for twenty-one years, after an entry
under claim and color of title. So much depends on the nature and T
situation of the property, the uses to which it can be applied, or to which
the owner or claimant may choose to apply it, that it is difficult to lay down
any precise rule, adapted to all cases. DBut it may with safety be said, that
where acts of ownership have been done upon land, which, from their nature,
indicate a notorious claim of property in it, and are continued for twenty-
one years, with the knowledge of an adverse claimant, without interruption,
or an adverse entry by him, for twenty-one years; such acts are evidence
of an ouster of a former owner, and an actual adverse possession against
him ; if the jury shall think, thdt the property was not susceptible ol a more
strict or definite possession than had been so taken and held. Neither actual
occupation, cultivation nor residence, are necessary to constitute actual pos-
session (6 Pet. 513), when the property is so situated as not to admit of any
permanent useful improvement, and the continued claim of the party has
been evidenced by public acts of ownership, such as he would exercise over
property which he claimed in his own right, and would not exercise over pro-
perty which he did not claim. Whether this was the situation of the lot
in question, or such was the nature of the acts done, was the peculiar province
of the jury ; the evidence, in our opinion, was legally sufficient to draw the
inference that such were the facts of the case, and if found specially, would
have entitled the defendant to the judgment of the court in his favor ; they,
of course, did not err in refusing to instruct the jury that the evidence was
ot sufficient to make out an adverse possession.

The remaining exceptions are to the charge of the court, in which we
can receive no departure from established principles. The learned judge
wias very explicit in stating the requisites of an adverse possession; thc
plaintiff had no cause of complaint to a charge, stating that exclusive
appropriation, by an actual occupancy ; notice to the public, and all con-
cerned of the claim, and enjoyment of profits by defendant, were all neces-
sary. No adjudication of this court has established stricter rules than these ;
and if any doubts could arise, as to their entire correctness, it would be on an
exception by the defendant. In applying them, in the subsequent part of
the charge, to the ovidence, there seems to have been no relaxation
of these rules. The case put by the court, as one of adverse possession, is of
a valaable sand-bank, exclusively possessed, and used by the defendant, for
his *own benefit, by using and selling the sand—and this occupancy, .
notorious to the public and all concerned ; which fully meets all the G
requisites before stated, to constitute adverse possession. If we take the
residue of the charge literally, it would seem to superadd other requisites ;
a5, the payment of taxes, ejecting and prosecuting trespassers on the lot ;
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its contiguity to the defendant’s residence, &c. ; but such is not the fair
construction of the charge, nor the apparent meaning of the court. These
circumstances would seem to have been alluded to, to show the intention
with which the acts previously referred to were done ; in which view they
were important, especially, the uninterrupted payment of taxes on the lot
for twenty-four successive years ; which is powerful evidence of a claim of
right to the whole lot. The plaintiff’s counscl has considered these circum
stances making a distinct case, in the opinion of the court, for the opera-
tion of the statute ; and has referred to the punctuation of the sentence, in
support of this view of the charge. Its obvious meaning is, however, to
state these as matters additional or cumulative to the preceding facts; not
as another distinet case, made out by the evidence, on which alone the jury
could find an adverse possession. Punctuation is 2 most fallible standard
by which to interpret a writing ; it may be resorted to, when all othcr
means fail; but the court will first take the instrument by its four
corners, in order to ascertain its truc meaning ; if that is apparent, on
judicially inspecting the whole, the punctnation will not be suffered to
change it.

It has also been urged, in argument, that as the defendant had notice of
the claim of Williams, his possession was not fair and honest, and so not
protected by the statute. This admits of two answers: 1. The jury were
authorized to negative any notice ; 2. Though there was such notice of a
prior deed, as would make a subsequent one inoperative to pass any title,
yet an adverse possession for twenty-one years, under claim and color of
title, merely void, is a bar ; the statutory protection being necessary, only
where the defendant has no other title but possession, during the period pre-
scribed. The judgment of the circuit court is, therefore, aflirmed.

Judgment affirmed.

#55] *Samuer Veazie v. Ira WabLEIGH ¢ al.

Discontinuance.

On the trial of a cause in the circuit court of the district of Maine, upon certain questions which
arose in the progress of the trial, the judges of the court were divided in opinion, and the ques-
tions were, at the request of the plaintiff, certified to the supreme court, to January term 1835
in December 1836, the plaintiff filed in the office of the clerk of the circuit court of Maine, 2
notice to the defendant, that he had discontinued the suit in the circuit court, and that as soon
as the supreme court should meet at Washington, the same disposition would be made of it
there, and that the costs would be paid, when made up ; a copy of this notice was given to
the counsel of the defendants. The plaintiff’s counsel asked the court for leave to discontinue
the cause ; and the discontinuance was allowed.!

Quare? Whether the party on whose motion questions are certified to the supreme court, under
the act of congress, has a right, generally, to withdraw the record, or discontinue the case 1
the supreme court ; the original cause being detained in the circuit court for ulterior proceed
ings.

CERTIFICATE of Division from the Circuit Court for the District of
Maine. An action of trespass was instituted in 1835, in the circuit court of
the district of Maine; and the question between the plaintiff and the

! And see, United States v. Minnesota and North-western Railroad Co., 18 How. 241
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defendant was, as to the title in certain lots of ground, described in the
declaration, in the county of Penobscot, in the state of Maine.

The case came on to be tried before the circuit court, at October term
1635 ; and the judges of the court being divided in opinion on certain
questions arising in the trial of the cause, the same were, at the request
of the plaintiff, by the order of the court, certified to the supreme court of
the United States. The case was docketed at January term 1836.

On the 15th of December 1836, the plaintiff filed a notice in the circuit
court, that the case then under a certificate of division to the supreme
court of the United States, was discontinued in the circuit court ; and that
the same would be discontinued in the supreme court at Washington
as soon as that court should meet. The notice also stated the readiness of
the plaintiff to pay the legal costs of the defendants, when the same should
be made up. Notice of this paper was given to the defendants.

Smith and Butler, of counsel for the plaintiff, moved the court to dis-
continue the case,

* Webster, against the motion, stated, that the action had been [*56
brought to try the title to a very valuable quantity of land in Maine;
and on the trial, the questions which were decisive as to the rights of the
parties to the controversy, had been certified to this court. The cause was
continued at the last term of this court, at the instance of the plaintiff, and
now he asks the discontinuance of the case ; this cannot be done by either
party, without the consent of the other. This is the general ground of
objection.

At present, there is no discontinuance on the record of the circuit court
in Maine, for no discontinuance can take place in vacation. But if applica-
tion had been made to the circuit court to allow the discontinuance, that
court had no power over the case. There is no statute of Massachusetts
or of Maine, declaring the cases in which a plaintiff may discontinue. T'he
authority referred to from Dane’s Abridgment, is applicable to costs only ;
it does not recognise it as a general doctrine, that a plaintiff may always
discontinue. A discontinuance, after the trial, is always in the discretion of
the court; and the rule is universal, that when anything has occurred
in the course of the cause, which gives the defendant an interest to have the
case decided, the plaintiff cannot discontinue. This is stated in 5 Dane’s
Abr. 672 ; 6 Ibid. 194, art. 1, § 12, and in the cases referred to. These
authorities show that there cannot be a discontinuance by the plaintiff,
where there has been a reference under a rule of court ; as the defendant
has, by the reference, acquired an interest in the termination of the cause.

The present proceeding is entirely a statutory one, and it was intended
to take the place of a provision which should give to the parties in a case a
full opportunity of having a final decision in this court over those questions
which, when decided, would govern the circuit court in the case. In the
early history of the circuit courts, there was no such provision, and when a
difference of opinion prevailed between the judges of the court, the case
was adjourned to the succeeding term, until another judge of the supreme
court should hold the circuit court ; these courts being then held by the
]{ldgt.es of the supreme court, sitting in rotation, or in succession, in each
circuit; and if the court shouid again be divided in opinion, the judge
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of the supreme court holding the court should decide. The act of 1802
(2 U. S. Stat. 159), was passed after the judges of the supreme court were
assigned to each circuit.

*I'wo ejectment suits, involving the same questions as those
presented in this cause, were depending, when the case was certified.
The defendant has, therefore, an interest to have the questions settled.
But whether he has, or not, it is enough, under the provisions of the act
of congress, that he desires to have the law settled.

All the proceedings under this statute are prescribed by it. Nothing is
said about the case being withdrawn. The questions upon which the court
may divide in opinion are to be certified, and the supreme court are to
decide upon them, and certify their decision to the circuit court. When this
is done, the plaintiff may discontinue the cause, with the consent of the
circuit court ; but uutil the cause is again in the circuit court, he has no
power over it. But it is not-denied, that, both parties agreeing, the case
may be withdrawn. By the provisions of the law, the case may be certified,
at the instance of either party ; and in the present case, it was done by the
plaintiff ; the defendant might have done it. The law says the division
shall be certified, and that the supreme court shall decide it. Rule nineteen
of this court, relating to writs of error, provides, that the plaintiff in error
shall not discontinue. If he does, the defendant may go on. This rule,
by analogy, applies to the case before the court. Cited, 12 Mass. 49, as to
discontinuances.

*517]

Smith and Butler, for the plaintiff, contended, that the plaintiff had a
full right to discontinue the case in the circuit court, where it was still pend-
ing ; the certificate not having removed it into this court. The law of Maine
recognises this right. 5 Dane’s Abr. tit. Discontinuance, 671. The case in
15 Mass. 179, is to the same point.

This is not like a discontinuance after verdict. After this court shall
have decided the questions certified, a jury must be called, and the case will
proceed. Nothing is in the supreme court but the questions certified, and
they are only incidents to the case. By the statute, notwithstanding the
fact that questions on which the judges of the circuit court have differed,
have been certified, the cause may go on and be tried, unless the questions
are such as to prevent it. Cited, Wayman v. Southard, 10 Wheat. 1 ; United
States v. Daniel, 6 Ibid. 542. These cases show, that if the decision on the
*58] questions certified *shall be a decision of the cause, yet this court

cannot give judgment ; nor can the whole case be sent up to this court
for decision. United States v. Bailey, 9 Pet. 273.

What were the rights of the parties in the circuit court? We aver, that
either of them could have had the questions on which the judges differed in
opinion certified to this court. The plaintiff alone has chosen to exercise
this right. It is admitted, that these questions are important ; but if the
defendant chose to take the chance of the plaintiff’s discontinuing the cause
hiere, he must abide by the consequences. He omitted to secure the decision
of this court on these questions, by requesting to have them certified ; and
the case is now before this court, on the request of the plaintiff only. He
withdraws it from the court, and what, then, is its authority to proceed ?
Until the argument of the case comes on, the record is not here for the benefit
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of both parties. It is here, until then, only for the party at whose request
it had been certified. This does not apply to costs.

It will not be denied, that if this case had been discontinued by order of
the court below, this court would not afterwards go on. Has there been a
discontinuance ? Ias it not been substantially withdrawn from the circuit
court ? Is it technically correct, to say, a case cannot be discontinued, with-
out the act of the court in which it is depending ; but yet, substantially, a
discontinuance may be made in vacation, which will have the effect of a dis-
continuance ? It is understood, that the act of the plaintiff in this case is,
according to the practice in Maine, a discontinuance ; and that he cannot
now go on in the circuit court with the cause. The paper having been filed,
it has become the property of the court and of the defendant ; and the plain-
tiff cannot afterwards appear in the case. The paper states, that the case is
discontinued ; and this has been followed up by the application now made.
No more proceedings can take place. In England, on the filing of such a
paper, the court would order a nonsuit.

The statute of Maine, on giving costs on a discontinuance, affirms the
right. By the common law, no costs were given on a discontinuance, except
in certain cases, on the condition of paying costs. After the jury had
retired, and after they have returned, and are ready to give their verdict,
the plaintiff must be called, and he may retire. The penalty of costs is
imposed in such cases. It is when a party secks to discontinue, without
costs, he must apply to the court. *As to the case of a reference e
under a rule of court, in which it is admitted, neither party can with- [®a¢
draw : here, by agreement, the cause is out of court, and neither party can
go to court and discontinue, without the consent of the other. A different
tribunal has been substituted, and each party has a right to its adjudica-
tion of the case. But there is no such right in this case,

Suppose, the case had been argued and decided in this court, on the
points certified, and had gone back to the circuit court of Maine; could
that court proceed in the cause, if the plaintiff, on being called, does
not appear? Could a venire be issued, and a jury be called? Could he not,
after the jury was sworn, suffer a nonsuit? If all this may be done, after
the cause has proceeded so far, may not the same be done, in an earlier
period of the proceedings ?

Story, Justice, delivered the opinion of the court.—This is a case certi-
fied from the circuit court for the district of Maine, upon a division of opin-
ion of the judges of that court, upon certain questions which arose in the
progress of the trial of the cause. These questions were certified to this
court, at the last term, upon the motion of the plaintiff. On the 15th of
December last, the plaintiff filed in the clerk’s office of the circuit court (it
being vacation) a written declaration, as follows :
~ “Ihereby notify you, that the action of trespass, which is now pending
In said court, to await the decision of certain questions carried up to the
Supreme court, is discontinued by me ; and that the same disposition will
be made of the case in the supreme court at Washington, as soon as it meets
at Washington. You will, therefore, please to file this in the case, and notify
the counsel for the defendants of the same, and that their legal costs in the
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said circuit court may be immediately made up, and the same will be
paid.”

Due notice was accordingly given to the counsel of the defendants ; and
the counsel for the plaintiff have, accordingly, at the present term, made a
motion in this court, under these circumstances, to discontinue the cause
here, and to withdraw the record. The motion is resisted, on the other
side, upon the ground, that the defcndants have an interest in having these
certified questions decided by this court, of which they cannot be deprived,
without their own consent, by the dismissal of the cause. The point is
confessedly new, and we have, therefore, thought it right, after the argu-
ment, to give it full consideration, with reference to the future practice of
the court.

*The act of 102, ch. 31, § 6, under which this case has been certi-
*60] fied, provides, That whatever any question shall occur before a cir-
cuit court, upon which the judges shall be opposed, the point upon which
the disagreement shall happen, shall, during the same term, upon the
request of either party, or their counsel, be stated, under the direction of
the judges ; and certified, under the seal of the court, to the supreme court,
at their next session to be held thereafter, and shall, by the said court, be
finally decided. And the decision of the supreme court, and their order in
the premises, shall be remitted to the circuit court, and be there entered on
record, and shall have effect according to the nature of the said judgment
and order ; provided, however, that nothing herein contained shall prevent
the cause from proceeding, if, in the opinion of the court, further proceed-
ings can be had, without prejudice to the merits.”

In construing a statute providing for such a novel mode of obtaining
the decision of an appellate court upon the matters of controversy between
the parties, it is not surprising, that there should be some difficulty in
ascertaining the precise rights of the parties; whether the party upon
whose motion the questions are brought here, is to be treated like a plain-
tiff in error, as entitled to dismiss his own certified cause, at his pleasure ; or
whether the other party is entitled to retain the cause, for his own benefit,
and to insist upon a final adjudication of the questions here. It is clear,
that the statute does not, upon the certificate of division, remove the origi-
nal cause into this court ; on the contrary, it is left in the possession of the
court below, for the purpose of further proceedings, if they can be had
without prejudice to the merits ; so that, in effect, the certified questions
only, and not the original cause, are removed to this court. In the next
place, locking to the intent and objects of the provision, which are to enable
the court below to proceed to a final adjudication of the merits of the cause,
it seems equally clear, that if the original cause is entirely withdrawn from
the cognisance of the circuit court, by discontinuance or otherwise, there
is no ground upon which this court should be required to proceed to decide
the certified questions, since they are thus become mere abstract questions.
They are but incidents to the original cause, and ought to follow the fate of
their principal. 'We have no doubt, then, that upon the true construction of
the statute, if a discontinuance had been actually entered in the circuit court
of Maine, in term, the record here ought not further to be acted upon by
“61] us ; but a withdrawal or dismissal of the certified *questions ought

"1 to beallowed. If it were necessary to accomplish this object, in the
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most formal way, we should order the case to stand continued until the
next term of this court ; so that the plaintiff might, in the intermediate
time, make an application to the circuit court in term, to enter a discontin-
nance thereof in that court.

The only point of difficulty is, whether the filing of the above paper in
the circuit court, in vacation, constitutes, per se, a discontinuance of the
original cause, without any action of the circuit court thereon, upon which
this court ought now to act. According to the practice of some of the
courts in the Union, it is understood to be the right of the plaintiff to enter
a discontinuance of the cause, at any time, either in term or in vacation,
upon the payment of costs, before a verdict is given, without a formal assent
of, or application to, the court; and that, thereupon, the cause is deemed,
in contemplation of law, to be discontinued. In Massachusetts and Maine,
a different practice is understood to prevail ; and the discontinuance can
only be in term, and is, generally, upon application to the court. In many
cases, however, in these states, it is a matter of right. In Haskell v. Whit-
ney, 12 Mass. 49-50, this doctrine was expressly recognised. The court, on
that occasion, said, ¢ The plaintiff or demandant may, in various modes,
become nonsuit, or discontinue his cause, at his pleasure ; at the beginning
of every term at which he is demandable, he may neglect or refuse to
appear ; if the pleadings are not closed, he may refuse to reply, or to join
an issue tendered ; or after issue joined, he may decline to open his cause
to the jury ; the court also may, upon sufficient cause shown, allow him to
discontinue, even when it cannot be claimed as a right, or after the cause is
opened and submitted to the jury.” Before trial, then, the plaintiff may,
in many cases, as a matter of right, discontinue his cause, according to the
practice of the state courts, at any time when he is demandable in court.
After a trial or verdict, he can do so only by leave of the court, which it
may grant or refuse, in its discretion. But, under ordinary circumstances,
before verdict, it is almost a matter of course to grant it, upon payment of
costs, when it is not strictly demandable of right.

Under the circumstances of the present case, we have no douby, that
the plaintiff is estopped, hereafter, to withdraw his assent to the discontinu-
ance of his suit in the circuit court; and that that court possesses full
authority to enter such discontinuance at its next term, upon the mere foot-
ing of the paper filed in the clerk’s office, without *any further act of P
the plaintiff. We think, too, that it would be the duty of that court L i
to allow the entry of such discontinuance, upon the application of the plain-
tiff ; as he certainly has a right, in that or some other form, to decline to
proceed further in the suit, or to prosecute it further, subject to the pay-
ment of costs to the defendants. In substance, then, we think the original
cause in the circuit court ought now to be treated by us as virtually at an
end, for all the purposes of requiring our decision upon the certified ques-
tions ; and that the motion to withdraw the record, and discontinue the
cause, ought to be granted.

. In making this decision, we wish to be understood, as not meaning to in-
timate, that the party, upon whose motion any questions are certified to
this court under the statute, has a right, generally, to withdraw the record,
or discontinue the case here, while the original cause is retained in the
circuit court for ulterior proceedings. That is a point of a very different
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nature from that now before us, and may require very different principles
to govern it. It will be sufficient to decide it, when it shall arise directly
in judgment.

Ox consideration of the motion made in this cause, on a prior day of the
present term of this court, to wit, Thursday, the 12th inst., by Mr. Smith,
of counsel for the plaintiff, to dismiss this cause, and of the arguments
thereupon had, as well in support of as against the motion, it is now here
considered by the court, that said motion be and the same is hereby granted.
Whereupon, it is now here ordered and adjudged by this court that this
cause be and the same is hereby dismissed.

*63] *Crawrorbp ALLEN, Appellant, ». Joan Hammonp, Appellee.

Concellation of contract founded in mistake of fact.

The brig Ann, of Boston, on a voyage from New Orleans to Madeira, &c., was unlawfully cap-
tured by a part of the Portuguese squadron, and was, with her cargo, condemned ; upon the
remonstrance of the government of the United States, the claim of the owner for compensation
for this capture was, on the 19th of January 1832, admitted by the government of Portugal,
to an amount exceeding $33,000, one-fourth of which was soon after paid. On the 27th of
Janaary 18382, the owner of the Ann and cargo, neither of the parties knowing of the admis-
sion of the claim by Portugal, made an agreement with the appellant, to allow him a sum, a
little below one-third of the whole amount of the sum admitted, as commissions, on his agree.
ing to use his utmost efforts for the recovery thereof ; at the time this agreement was made,
which was under seal, H., the appellee, was indebted to the appellant, A., $268, for services
rendered to him in the course of a commercial ageney for him ; in the contract, it was agreed,
that this debt should be released. Under the contract, A. received the payment of one-fourth
of the amount admitted to be due to H., by Portugal ; and H. filed a bilkto have the contract
rescinded, and delivered up to him ; the debt of $268 to be deducted from the same, with inter-
est, &c. The circuit court made a decree in favor of H., and on the payment of $268, with
interest, the contract was ordered to be delivered up to be cancelled. The decree of the circuit
court was affirmed ; the court being of opinion, that the agreement had been entered into by
both the parties toit, under a mistake, and under entire ignorance of the allowance of the claim
of the owner of the Ann, and her cargo ; it was without consideration ; services long and ardu-
ous were contemplated, but the object of those services had been attained.

If a life-estate in land is sold, and at the time of the sale, the estate is terminated by the death
of the person in whom the right vested, a court of equity would rescind the purchase; if a
horse is sold, which both parties believed to be alive, the purchaser would not be compelled
to pay the consideration.!

The law on this suject is clearly stated in the case of Hitchcock ». Giddings, Daniel’s Exch. 1,
where it is said, that a vendor is bound to know he actually has that which the professes to
sell ; and even though the subject of the contract be known to both parties to be liable to a
contingency, which may destroy it immediately ; yet if the contingency has already happened,
it will be void.

Hammond ». Allen, 2 Sumn. 887, affirmed.

APPEAL from the Circuit Court of Rhode Island. In the circuit court,
the appellee, John Hammond, filed a bill, praying that a certain instrument
in writing, executed by him and the appellant, in January 1832, by which
he had stipulated to allow to the appellant a compensation for establish-
ing a claim on the Portuguese government, for the illegal capture of a

1 And see Martin v. McCormick, 8 N. Y. 831 ; Miles v. Stevens, 8 Penn. St. 21; s. a. 8 Clark
484,
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*vessel belonging to him, should be cancelled ; the consideration for the
said stipulation having failed ; the bill also prayed for further and other
relief,

The instrument referred to was an irrevocable power of attorney from
Hammond to Allen, to receive from the government of Portugal, or of the
United States, and of and from all and every person and persons whomso-
ever, a certain claim or demand which said Hammond had, for and on account,
of the capture and condemnation of the American brig Ann, of Boston, and
her cargo, on a voyage from New Orleans to Goree (intending to stop
and trade at Fayal, Madeira and Teneriffe), by the Portuguese squadron
cruising off the island of Terceira, and condemned by the tribunal sitting
at Lisbon, under the authority of the Portuguese government, on the 22d of
December 1831. The agreement was made on the 27th day of January
1832, between Hammond and Allen, by which Hammond agreed to pay
Allen ten per cent. on all sums recovered, until the amount should equal
$8000, and on all sums, over that amount, thirty-three per cent.; and Ailen
agreed to use his utmost efforts to bring the claim to a favorable issue, and
to receive the aforesaid commission in full compensation for his services
and expenses, already incurred, or thereafter to be incurred, in prosecuting
the claims.

The bill, amongst other things, alleged, that on the 19th of January
1332, in consequence of measures taken by the representatives of the govern-
ment of the United States, at Lisbon, the Portuguese government

recognised and admitted the complainant’s claim to the amount of
$33,700, of which he alleged he was ignorant, until the month of March 1832.
That the power of attorney was executed in consequence of certain repre-
sentations made hy Allen, that he could render important services in prose-
cuting the claim against the Portuguese government, without which services,
the claim would be lost ; and that Allen proposed to Hammond to appoint
him his agent ; that he was then ignorant his claim had been recognised,
and also, that the agreement was executed, while he remained ignorant of
the fact,

The bill also charged, that the claim has not been liquidated or paid, in
consequence of any interference or exertions of the defendant, or through
any agency or influence on his part. 'That both said instruments were
executed, without due consideration, and when the complainant was ignorant
of the situation of his claim on the Portuguese government. That the con-
tract of January 27th, 1832, “was entered into and executed, without any
adequate consideration or services to be by the said Crawford Allen paid or
performed,” under mistaken views and ignorance of the then situation of
the complainant’s claim ; and was hard, unconscionable and unequal, and
ought, on that account, to be set aside, even if said claim had not been
liquidated by the Portuguese government, at the time said contract was
made and executed.

The answer gave the history of the acquaintance between the complain-
ant and defendant ; showed the measures to enforce this claim, which the
defendant had taken, as the agent of the complainant, prior tb the execution
of the power of attorney; that those measures were approved by the com-
plainant ; that the power was read to him ; that three copies were executed ;
and that the complainant saw all the letters which the defendant had
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received. It alleged, that the defendant relinquished all claims for com-
missions and services, amounting to $268, then due him ; and that the con-
sideration to the complainant, for executing said instruments, was the
defendant’s relinquishment of the immediate payment of the money then in
his own hands, of what was then justly due to him for commissions and for
services already rendered in regard to the reclamation of said vessel from the
Portuguese government, and the agreement on the part of said defendant,
to use his “ utmost efforts to bring the aforesaid claim to a favorable issue,”
and to sustain all the expenses in prosecuting said claim. *The defend
ant expressly denied, that it was any part of the understanding o
agreement between him and the complainant, that the defendant was no.
to receive said stipulated sums, in case there should be little or no troublc
in obtaining said money. On the contrary (he stated), the understanding
and agreement was, that the defendant was to receive said sums and no
more, even though his trouble and expenses should much exceed said sums,
and to receive said sums also, if his trouble and expenses should be but very
small ; and both parties fully understood, that the value of the bargain to
the defendant depended on these contingencies—and the defendant averred,
that he had no knowledge, at the time, of the situation of the claim, except
that derived from the letters annexed to his answer, that all the information
he had was made known to the complainant and was common to them both ;
that it was made known to the complainant in conversations, and by exhibit-
ing said letters ; and he denied that the agreement, when executed, was to
depend for its validity on any subsequent information, from any source
whatever. “On the contrary, it was fully understood, that contingencies
like the one which unexpectedly happened, or others of an opposite char-
acter, might render the agreement very advantageous, or very disadvan-
tageous, to the defendant.”

The circuit court gave a decree in favor of the complainant ; and the
defendant appealed to this court. The decree required the defendant to
bring the agreement of January 27th, 1832, into the clerk’s office, within
ninety days, for cancellation, and enjoined the defendant from asserting any
title, at law or in equity, under the same ; and it also ordered the payment
of $268, by the complainant to the defendant.

*66]

The case was agued by Green and Ogden, for the appellant ; and by
Webster, for the appellee.

Green and Ogden, for the appellant, contended, that this decree ought to
be reversed, because it appears by the evidence in the cause : 1. That the
agreement was fairly made, and for a valuable consideration, and is not
uncounscionable or oppressive. 2. That it was made with an equal knowledge
of all the circumstances on the part of each of the contracting parties.
3. That the fact that the claim might have been allowed by the Portuguese
government must have been contemplated by the parties, when the agree-
ment was made, and was onc of the contingencies which might make it
more or less profitable to the defendant; and that the allowance of the
claim of that government did not relieve the defendant from other duties
*g71 to be performed, and expenses to be *incurred, under the agreement;

1 nor was the recognition of the claim, or even obtaining its payment,

the sole consideration for the agreement. 4. That the defendant, by his
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acts, affirned the agreement, after he had full knowledge that the claim had
been allowed by the Portuguese government.

The evidence fully shows that the agreement was fairly made, and for a
valuable consideration. The consideration was a relinquishment of a debt
of $268, due by the appellee, and of a compensation for services in prose-
cuting a claim. Heavy expenses would be incurred in the prosecution of
the same; and at the time the arrangement was made, the issue of the
undertaking of the appellant was very doubtful. The agreement was made
with an equal knowledge of all the facts, by both parties to it. At the
moment the agreement was made, both parties might have supposed
the Portuguese government had recognised it; as it was known to both,
that the government of the United States had made the injury dcue to the
appellee the subject of diplomatic complaint, and had demanded satisfaction
for it. Thus, the objection to the rights of the appellant, founded on
a want of consideration, or too great a compensation, for services done, or
to be done, by him, which was sustained by the circuit court, should not have
prevailed. The contract was made with a view to every contingency ; and
that of an actual acknowledgment of the claim having been made, was one
of those contingencies contemplated by the parties, There was also a sum
of money actually paid for the contract ; this the appellant was not to have
returned to him under any circumstances. The situation of the claim of
the appellee on the Portuguese government, at this time, even since its
acknowledgment, and an agreement to pay the amount admisted to be due,
shows that there was more in uncertainty than the mere fact that the claim
was not allowed. But one of the instalments has been paid ; and although
the period for the payment of further sums has arrived, nothing more has been
recetved. The government of Portugal is convulsed by intestine divisions,
and is without the means of discharging its obligations. The appellant has,
under his contract, duties yet to be performed; he is bound to keep an agent
in Portugal, whose efforts are constant to procure the payment of the
remaining sums due to the appellee.

Webster, for the appellee, contended, that at the period of the *con- s
tract with the appellee, there was no state of things existing, which [ *e8
could furnish a consideration for the sum agreed to be allowed to the appel-
lant. e was to prosecute the claim on the Portuguese government, for
the capture of the property of the appellee. In doing this, it was expected,
h.e would be obliged to pay considerable sums for expenses ; to devote much
time to the object ; to employ agents ; and yet, at the instant it was agreed
o pay him for all these services, or to provide for all these expenses,
potl)ing was to be done; for all had been accomplished, without his agency.
I'hus, no foundation for the contract existed. As to the sum of $268, paid
b_y the appeliant, the same principles which prevent his obtaining anything
from the appellee under the contract, entitle him to have that sum repaid
to him, with interest. Where a fact of leading importance to parties enter-
'ng into a contract, was supposed to exist, and did not exist, the contract
formed on the belief that it was in existence, should be set aside. This was
the case between these parties ; nothing remained to be done by the appel-
lant, It cannot be contended, that the payment of the sum of $268 to the
appellec, was a consideration which entitled him to receive the thousands
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of dollars the contract was to give him, and which he now claims. In
Hitcheock v. Giddings, Daniel’s Exch. 1 (s. c. 4 Price 135), the principles
upon which this case is rested by the appellee, are sustained by the court.
If the contingency which was the object of the contract has happened,
the contract is void.

McLEan, Justice, delivered the opinion of the court.—This suit in chan-
cery is brought before this court, by an appeal from the decree of the circuit
court for the district of Rhode Island. The bill was filed in the cireuit court,
by the appellee, to compel the appellant to deliver up to be cancelled a cer-
tain contract, on the ground of its having been given through mistake.

In the year 1830, the appellee being the sole owner and master of the
brig Ann, of Boston, while on a voyage from New Orleans to Madeira, an
thence to the coast of Africa, was illegally captured, off the Western Islancs,
by a part of a Portuguese squadron. Notice of the capture was given to the
American government, but the vessel and cargo were condemned. Such
remonstrances were made by the American government, that on the 19th
day of January 1832, the claim of the appellee was *admitted, to the
amount of $33,700, by the Portuguese government. On the returu
of the appellee to the United States, he executed a power of attorney to the
appellant, which is stated to be irrevocable ; authorizing him to prosecutc
his claim against the government of Portugal. And on the 27th of January
1832, the parties entered into a contract, under seal, in which Hammond
agreed to pay Allen ten per centum on all suins which he should recover, up
to $8000, and thirty-three per cent. on any sum above that amount, as
commissions. And Allen agreed to use his utmost efforts to recover the
claim.

Prior to this period, and before the power of attorney was given, Allen,
who was a commission-merchant at Providence, Rhode Island, had acted as
the agent of Hammond in procuring insurances on his vessel and cargo, at
various times, and also in the transaction of other business. Comumissions
were charged by Allen as in ordinary cases ; and it appears, that Hammond
was indebted to him for these services, at the date of the above agreement,
the sum of $268. Allen had effected an insurance on the brig for the voy-
age in which it was captured, and as soon as he heard of the capture, he
made representations of the fact to the secretary of state, at Washington.
This was not only sanctioned by Hammond, but from his correspondence
with Allen, he seems to have placed great confidence in his disposition and
ability to serve him. There are a great number of facts which are proved
in the case, and contained in the record ; but it is unnecessary to state them,
as they can have no direct bearing on the principal, and indeed, the only,
question in the cause.

Tt appears, that eight days before the agreement was entered into by the
parties, the Portuguese government admitted the claim of Hammond, onc-
fourth of which was shortly afterwards paid. And the question arises,
whether an agreement, entered into under such circumstances, ought to be
delivered up and cancelled. No one can read the contract, without being
struck with the large sum that Hammond is willing to pay on the contin-
gency of recovering his claim. Allen was to receive as a compensation for
his services, a sum little below the one-third of the amount recovered. This
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shows, in the strongest point of view, that Hammond could have entertained
but a remote prospect of realizing his claim ; and indeed, *it would [*70
scem, when the circumstances of the case are considered, that he could
have had little or no ground to hope for success. His vessel and cargo had
been condemned ; the Portuguese government was in an unsettled state,
and its finances in the greatest confusion and embarrassment. In his vessel
and cargo, Hammond appears to have lost his entire property ; and this very
naturally threw him into despondency, and induced him to agree to pay
nearly one-third of his demand, to an agent, who might, by possibility,
recover it. He, no doubt, supposed, that by interesting his agent so deeply
in the claim, he would secure his sympathies, and his utmost exertions.
And the prospect was, if the claim, or any part of it, should be obtained,
it would be the work of time, and of great effort.

Allen is not chargeable with fraud in entering into the contract, nor in
using the most persevering efforts to get possession of the instalment paid.
That the contract was entered into by both parties, under a mistake, is
unquestionable. Neither of them knew that the Portuguese government
had allowed the claim. Can a court of equity enforce such a contract? Can
it refuse to cancel it? That the agreement was without consideration, is
clear. Services long and arduous were contemplated as probable, by both
parties, at the time the contract was executed. But the object of pursuit
was already attained. No services were required under the contract, and
for those which Allen had rendered to Hammond prior to it, regular charges
seem to have been made.

It is true, the amount of services required by the agent was uncertain.
He took upon himself this contingency ; and had not the claim been allowed
by the Portuguese government, until after the contract, he would have been
entitled to his commissions, however small his agency might have been in
producing the result. This, it may be supposed, was a contingency within
the contemplation of the parties, at the time of the contract; so that,
unconnected with other circumstances, the smallness of the service rendered
could have constituted no ground on which to set aside the contract. But
no one can for a moment believe, that Hammond intended to give to his
agent nearly $10,000, on the contingency of his claim having been allowed
at the time of the contract. And it is equally clear, that his agent,
under such a circumstance, had no expectation of receiving that, or any
other amount of compensation. *The contract does not provide for r#n
such a case ; and it could not have been within the contemplation of
either party. Services were made the basis of the compensation agreed to
be paid ; but the allowance of the claim superseded all services in the case.

The equity of the complainant is so obvious, that it is difficult to make
it more clear by illustration. No case, perhaps, has occurred, or can be
supposed, where the principle on which courts of equity give relief, is
more strongly presented than in this case. The contract was entered inte
through the mistake of both parties ; it imposes great hardship and injustice
on the appellee, and it is without consideration. These grounds, either of
which, in ordinary cases, is held sufficient for relief in equity, unite in favor
of the appellee. Suppose, a life-estate in land be sold, and at the time of
the sale, the estate has terminated by the death of the person in whom the
right vested ; would not a court of equity relieve the purchaser? If the
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vendor knew of the death, relief wonld be given on the ground of fraud;
if he did not know it, on the ground of mistake. In either case, would it
not be gross injustice, to enforce the payment of the consideration? If a
horse be sold, which is dead, though believed to be living by both parties,
can the purchaser be compelled to pay the consideration? These are cases
in which the parties enter into the contract, under a material mistake as to
the subject-matter of it. In the first case, the vendor intended to sell, and .
the vendee to purchase, a subsisting title, but which in fact, did not exist;
and in the second, a horse was believed to be living, but which was in fact
dead. If,in either of these cases, the payment of the purchase-money should
be required, it would be a payment without the shadow of consideration ;
and no court of equity is believed ever to have sanctioned such a principle.
And so, in the case under consideration, if Hammond should be held liable
to pay the demand of the appellant, it would be without consideration.

There may be some cases of wager, respecting certain events, where one
of the contingencies had happened at the time of the wager, which was
unknown to both parties, and which was held not to invalidate the contract ;
of this character, is the case of the FHarl of March v. Pigot, 5 Burr. 2802.
But the qaestion in that case, arose upon the verdict of a jury, on a rule to
*79 ] show cause, &c. ; and'*Lor_d MA_NSFIELD says, “ the nature of the

+ contract, and the manifest intention of the parties, support the ver-
dict of the jury (to whom it was left without objection), that he who suc-
ceeded to his estate first, by the death of his father, should pay to the other,
without any distinction, whether the event had, or not, at that time, actually
happened.”

In 1 Fonbl. Eq. 114, it is laid down, that where there is an error in the
thing for which an individual bargains, by the general rules of contracting,
the contract is null, as in such a case, the parties are supposed not to give
their assent. And the same doctrine is laid down in Puffendorff’s Law of
Nature and Nations, b. 1, c. 8, § 12. The law on this subject is clearly
stated, in the case of Hitchcock v. Giddings, Daniel’s Exch. 1 (s. ¢. 4 Price
135) ; where it is said, that a vendor is bound to know that he actually has
that which he professes to sell. And even though the subject-matter of
the contract be known to both parties to be liable to a contingency, which
may destroy it immediately ; yet if the contingency has already happened,
the contract will be void.

By the decree of the circuit court, on the payment of the amount
including interest, which is due from the appellee to the appellant, he is
required to deliver up to be cancelled the agreement entered into on the
2'7th of January 1832, which leaves the parties as they were before the con-
tract ; and as we consider the decree just, and sustained by principle, it is
affirmed.

Tuis cause came on to be heard, on the transcript of the record from
the cireuit court of the United States for the district of Rhode Island, and
was argued by counsel : On consideration whereof, it is now here ordered,
adjudged and decreed by this court, that the decree of the said circuit court
in this cause be and the same is hereby affirmed, with costs.
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*The ARONNE.

Uxirep States, Plaintiff in error, . The Smp Garonne: WiLLiam
SkmpreY and others, Claimants.

Uxrrep Stares, Plaintiffs in error, ». The Sarp ForTuNE: VassE
ManveL, Claimant.

Slave-trade.

Certain persons, who were slaves in the state of Louisiana, were, by their owners, taken to France
as servants ; and after some time, were, by their own consent, sent back to New Orleans ; some
of them, under the declarations from their proprietors, that they should be free; and one of
them, after her arrival, was held as a slave. The ships in which these persons were passen-
gers, were, after arrival in New Orleans, libelled for alleged breaches of the act of congress of
April 20th, 1818, prohibiting the importation of slaves into the United States: Held, that the
provisions of the act of congress did not apply to such cases; the object of the law was, to put
an end to the slave-trade, and to prevent the introduction of slaves from foreign countries ; the
language of the statute cannot properly be applied to persons of color who were domiciled 1n

the United States ; and who are brought back to their place of residence, after their temporary
absence.

Arprars from the District Court for the Eastern District of Louisiana.
The French ship Garonne, from Havre, and the ship Fortune, also from
Havre, were libelled, by several proceedings, by the United States, at New
Orleans, in the district court of the United States, January 1836, under the
provisions of the first section of the act of congress, passed April 20th, 1818,
entitled “ an act in addition to an act to prohibit the introduction of slaves
into any port or place within the jurisdiction of the United States, from
and after the first day of January 1808, and to repeal certain parts of
the same.”

The ship Garonne had arrived in New Orleans, about the 21st of No-
vember 1835 ; having on board a female, Priscilla, who had been born a slave
in Louisiana, the property of the widow Smith, a native of that state, and
resident in New Orleans. Mrs. Smith and her daughter, being in ill health,
went from New Orleans, with her family, in 1835, to Havre, taking with
her, as a servant, Priscilla ; having previously obtained from the mayor of
the city a passport for the slave, to prove that she had been carried out of the
state, and that she should again be admitted into the same. Priscilla being
desirous of returning to New Orleans, from Paris, was sent back on board
the *Garonne, under a passport from the charge des dffaires of the [y
United States, in which she was described as a woman of color, L
the servant of a citizen of the United States. On the arrival of the
ship, the baggage of the girl was regularly returned as that of the slave of
Mrs. Smith.

The facts of the case of the ship Fortune were as follows : Mr. Pecquet,
a citizen of New Orleans, went to France, in 1831, taking with him two
Setvants, who were his slaves, as was alleged in the testimony, with an inten-
tion to emancipate them. They remained with the family of Mr. Pecquet,
I France, for some time, and returned to New Orleans, at their own
instance, in the ship Fortune, in 1835, as was asserted, as free persons. The
Passport of the American legation represented these females as domestics of
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Mr. Pecquet, of New Orleans, a citizen of the United States. After their
return to New Orleans, it did not appear, that they were claimed or held by
the agent of Mr. Pecquet, or by any person, as slaves; but no deed of
emancipation for either of them had been executed. On the arrival of the
Fortune, in the list of passengers which was certified under the oath of
the master, these persons, by name, were stated to be the slaves of Mr.
Peequet. The declarations of Mr. Pecquet that these persons were brought
back as free, and that it was his intention that they should be free, were in
evidence.

The district court of Louisiana dismissed both the libels, and the United
States prosecuted these appeals.

The case was argued by Butler, Attorney-General, for the United States ;
and by Jones, for the defendants.

Butler stated, that in the case of the Garonne, the question was presented,
whether a slave, who had been carried out of the United States by a master,
could be afterwards brought back to the United States. The words of the
statute are, that “it shall not be lawful to import or bring, in any manner
whatsoever, into the United States,” &c., “any negro, mulatto or person of
color,” with intent to bold, sell or dispose of “such persons as a slave, or to
be held to service orlabor.” It is not claimed, that the United States have,
under the constitutional power “to regulate commeree,” a right to interferc
| with the *regulations of states as to slaves. The powers of congress
1 apply to foreign commerece. The words of the statute are, ““import,”
or “bring,” and the case stated in the proceedings is fairly within the law.
The persons were brought into the state of Louisiana as slaves, and are herc
held as such. If the words of the statute comprehend the case, the court
will apply them ; and they will not be restrained from doing so by the sup-
position that the case to which they apply was not intended by congress.

In the case of the ship Fortune, the attorney-general argued, that there
was error in the decree of the district judge in dismissing the libel of the
Uuited States, on the ground, that as the persons of color brought into New
Orleans were free, the act of congress was not violated. This was not the
issue ; the allegation on the part of the United States is, and the evidence
cstablishes, that persons of color were brought into the United States by the
ship Fortune, and that they were to be held to service or labor, either as
slaves or otherwise. In either case, the law is broken, and the penalties arc
incurred by the ship.

It is not necessary ts show that the persons were held as slaves, after
their arrival in New Orleans. Were they brought into the United States as
slaves ? This is established by the list of passengers sworn to by the master
of the ship. After naming them, he states, “ these two negresses are slaves
of Mr. Pecquet, and are sent to New Orleans by their master.” In the
United States v. Gooding, 12 Wheat. 460 ; it was decided, that the declara-
tions of the master of a ship, in the transactions of the vessel, being a part
of the res gestee, are competent cvidence of the voyage. The declaration of
the master in this case was in the course of his duty. If the persons werc
brought to the United States, not as slaves, but to be held to serviee or labor,
the case is the same.

If the construction given by the district court of Louisiana is maintained,
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the act of 180%, to which this is a supplement, will be defeated. The objects
and purposes of that law were, to prevent any persons of color being
brought into the United States, to be held to service or labor. If evidence
of intention is to acquit, the law will be null. The question is, whether not
having made the persons brought in the vessel free, the intention  only to
emancipate them, will operate to defeat the law ? Suppose, the intention of
the owner, or his instructions to his agent, not carried into effect, how would
the *case stand ? Could not the persons have been sold as slaves *ng
after their arrival? Would the intention to emancipate them give a b
substantial claim to freedom ?

Congress had power to pass this law. They may have thought, that if
an owner of slaves carried them to a foreign country, he ought not to be
allowed to bring them back.

Jones, for the flaimants of the Garonne, and for the claimants of the
Fortune.—The government of the United States has no right to interfere
with the property of the owners of slaves ; nor was it the object of the law
on which these proceedings are founded, to do so. The persons who were
brought in the Garonne, were slaves in Paris ; and when they returned, they
came to a domicil they had never lost. Sojourning in France, did not deprive
them of their domicil. The case may be illustrated, by supposing a Mary-
land gentleman shall take his slave with him, when travelling, into Virginia.
He could not, according to the principles contended for by the United
States, bring him back. But this is a misconception of the law. It was
intended to apply to persons brought from foreign countries, and who were
so imported for the purpose of their being slaves. Its whole application isto
the slave-trade. To prohibit the return of slaves from a foreign country,
to which they may have accompained their owners, is a direct interference
with the rights of those owners ; and is against the constitution of the United
States,

But if these views of the case left it in any doubt, the whole of the case
of the Fortune shows that the persons of color brought from Havre, were
free. They had been discharged from slavery by their master, and were
entitled to be emancipated. In a court of equity, their claim to freedom
could have been substantiated. All the facts of the case exclude the suppo-
sition that they weve to be held to service or labor.

Tanzmy, Ch. J., delivered the opinion of the court.—These two cases are
appeals from decrees of the district court for the eastern district of Louisi-
anz, upon libels filed by the district-attorney, against these said ships, their
tackle, apparel and furniture ; for alleged breaches of the act of congress of
April 20th, 1818 (3 U. S. Stat. 450), prohibiting the importation of slaves
wto the United States.

In the case of the ship Garonne, the facts were admitted by the . _
*parties in the court below, and are in substance, as follows : Priscilla, [*77
& person of color, born in Louisiana, was a slave; the property of the
Widow Smith, who was a native of the same state, Mrs. Smith, and her
daughter, Madame Coucbain, being in an ill state of health, ieft New Or-
leans, with her family, for France, in 1835, taking with her as a servant,
the above-mentioned girl. Priscilla being desirous of returning to New
Orleans, Mr, Couchain, the son-in-law of Mrs. Smith, through the interven-
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tion of a friend, procured for her a passage in the ship Garonne from Havre
to New Orleans ; and since her arrival at that place, she has lived at the
house of Mrs. Smith, and is held as her slave.

Upon this statement of facts, the question is presented, whether Mrs.
Smith, a resident of Louisiana, going abroad, and sojourning for a time in a
foreign country, and taking with her one of her slaves, as an attendant, may
lawfully bring, or send her back to her home, with intent to hold her as
before in her service. It does not appear from the evidence, or admissions
in the case, whether the laws of France gave the girl a right to her free-
dom, upon her introduction into that country. ‘But this omission is not
material to the decision. For even assuming that, by the French law, she
was entiiled to freedom, the court is of opinion, that there is nothing in the
act of congress under which these proceedings were had, to prevent her
mistress from bringing or sending her back to her place of residence ; and
continuing to hold her as before, in her service.

The object of the law in question was, to put an end to the slave-trade ;
and to prevent the introduction of slaves into the United States, from other
countries. The libel in this case was filed under the first section of the act,
which declares, ¢ that it shall not be lawful to import or bring in any manner
into the United States or territories therof, from any foreign kingdom,
place or conntry, any negro, mulatto or person of color, with intent to hold,
sell or dispose of such negro, mulatto or person of color, as a slave, or to be
held to service or labor ;” and then proceeds to make the vessel liable to
forfeiture, which shall be employed in such importation. The language
of the law above recited, is obviously pointed against the introduction of
negroes or mulattoes who were inhabitants of foreign countries, and cannot
properly be applied to persons of color who are domiciled in the United
States, and who are brought back to their place of residence, after a tem-
porary absence. In the case before the court, although the girl had been
staying for a time in *France, in the service of her mistress ; yet in
construction of law, she continued an inhabitant of Louisiana, and
her return home in the manner stated in the record, was not the importation
of a slave into the United States; and consequently, does not subject the
vessel to forfeiture.

If the construction we have given to this section of the law needed con-
firmation, it will be found in the exception contained in the fourth section of
the law in relation to persons of color, who are “inhabitants, or held to
service by the laws of either of the states or territories of the United States.”
This section prohibits our own citizens, and all other persons resident in the
United States, from taking on board of any vessel, or transporting from
any foreign country or place, any negro or mu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>