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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, pursuant to Title 28, United States
Code, Section 42, and that such allotment be entered of
record, viz:

For the District of Columbia Circuit, EARL WARREN,
Chief Justice.

For the First Circuit, FELIx FRANKFURTER, Associate
Justice.

For the Second Circuit, Joex M. HarraN, Associate
Justice.

For the Third Circuit, WiLLiam J. BRENNAN, JR.,
Associate Justice.

For the Fourth Circuit, EARL WaRreN, Chief Justice.

For the Fifth Circuit, Huco L. Brack, Associate
Justice.

For the Sixth Circuit, PoTTErR STEWART, Associate
Justice.

For the Seventh Circuit, Tom C. CLARK, Associate
Justice.

For the Eighth Circuit, CHARLES E. WHITTAKER,
Associate Justice.

For the Ninth Circuit, WiLrLiam O. Doucras, Associate
Justice.

For the Tenth Circuit, CHARLES E. WHITTAKER,
Associate Justice.

October 14, 1958.

(For next previous allotment, see 357 U. S., p. v.)
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NELSON &t AL. v. COUNTY OF LOS ANGELES ET AL.

CERTIORARI TO THE DISTRICT COURT OF APPEAL OF
CALIFORNIA, SECOND APPELLATE DISTRICT.

No. 152. Argued January 13, 1960.—Decided February 29, 1960.

Petitioners, when employees of a California County, were sub-
poenaed by and appeared before a Subcommittee of the House
Un-American Activities Committee; but, in violation of specific
orders of the County Board of Supervisors and the requirements
of § 1028.1 of the Government Code of California, refused to answer
certain questions concerning subversion. The County discharged
them on grounds of insubordination and violation of § 1028.1.
Nelson, a permanent employee, was given a Civil Service Com-
mission hearing, which resulted in confirmation of his discharge.
Globe, a temporary employee, was denied a hearing, since he was
nat entitled to it under the applicable rules. Both sued for rein-
statement, contending that § 1028.1 and their discharges violated
the Due Process Clause of the Fourteenth Amendment; but their
discharges were affirmed by a California State Court. Held:

1. In Nelson’s case, the judgment is affirmed by an equally
divided Court. P. 4.

2. Globe’s discharge did not violate the Due Process Clause of
the Fourteenth Amendment, and the judgment in his case is
affirmed. Pp. 4-9.

(a) Globe’s discharge was not based on his invocation before
the Subcommittee of his rights under the First and Fifth Amend-
ments; 1t was based solely on insubordination and violation of
§ 1028.1. P.6.
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(b) Under California law, Globe had no vested right to county
employment and was subject to summary discharge. P. 6.

(c) Globe’s discharge was not arbitrary and unreasonable.
Slochower v. Board of Education, 350 U. S. 551, distinguished.
Beilan v. Board of Education, 357 U. S. 399, and Lerner v. Casey,
357 U. S. 468, followed. Pp. 6-8.

(d) The remand on procedural grounds required in Vitarelli v.
Seaton, 359 U. S. 535, has no bearing on this case. Pp. 8-9.

163 Cal. App. 2d 607, 329 P. 2d 978, affirmed by an equally divided
Court.

163 Cal. App. 2d 595, 329 P. 2d 971, affirmed.

A. L. Warin and Fred Okrand argued the cause for peti-
tioners. With them on the brief was Nanette Dembrtz.

Wm. E. Lamoreaux argued the cause for respondents.
With him on the brief was Harold W. Kennedy.

Murray A. Gordon filed a brief for the National Asso-
ciation of Social Workers, as amicus curiae, urging
reversal.

Mkg. Justice CLARK delivered the opinion of the Court.

Petitioners, when employees of the County of Los
Angeles, California, were subpoenaed by and appeared
before a Subcommittee of the House Un-American Activ-
ities Committee, but refused to answer certain questions
concerning subversion. Previously, each petitioner had
been ordered by the County Board of Supervisors to
answer any questions asked by the Subcommittee relating
to his subversive activity, and § 1028.1 of the Government
Code of the State of California * made it the duty of any

! California Government Code, § 1028.1:

“It shall be the duty of any public employee who may be sub-
penaed or ordered by the governing body of the state or local
agency by which such employee is employed, to appear before such
governing body, or a committee or subcommittee thereof, or by a
duly authorized committee of the Congress of the United States or
of the Legislature of this State, or any subcommittee of any such
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public employee to give testimony relating to such activity
on pain of discharge “in the manner provided by law.”
Thereafter the County discharged petitioners on the
ground of insubordination and violation of § 1028.1 of
the Code. Nelson, a permanent social worker employed
by the County’s Department of Charities, was, upon his
request, given a Civil Serviee Commission hearing which
resulted in a confirmation of his discharge. Globe was a
temporary employee of the same department and was
denied a hearing on his discharge on the ground that, as
such, he was not entitled to a hearing under the Civil
Service Rules adopted pursuant to the County Charter.
Petitioners then filed these petitions for mandates seeking

committee, to appear before such committee or subcommittee, and
to answer under oath a question or questions propounded by such
governing body, committee or subcommittee, or a member or counsel
thereof, relating to:

“(a) Present personal advocacy by the employee of the forceful
or violent overthrow of the Government of the United States or of
any state.

“(b) Present knowing membership in any organization now advo-
cating the forceful or violent overthrow of the Government of the
United States or of any state.

“(e¢) Past knowing membership at any time since October 3, 1945,
in any organization which, to the knowledge of such employee, during
the time of the employee’s membership advocated the foreceful or
violent overthrow of the Government of the United States or of
any state.

“(d) Questions as to present knowing membership of such em-
ployee in the Communist Party or as to past knowing membership
in the Communist Party at any time since October 3, 1945.

“(e) Present personal advocacy by the employee of the support
of a foreign government against the United States in the event of
hostilities between said foreign government and the United States.

“Any employee who fails or refuses to appear or to answer under
oath on any ground whatsoever any such questions so propounded
shall be guilty of insubordination and guilty of violating this section
and shall be suspended and dismissed from his employment in the
manner provided by law.”
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reinstatement, contending that the California statute and
their discharges violated the Due Process Clause of the
Fourteenth Amendment. Nelson’s discharge was affirmed
by the District Court of Appeal, 163 Cal. App. 2d 607,
329 P. 2d 978, and Globe’s summary dismissal was like-
wise affirmed, 163 Cal. App. 2d 595, 329 P. 2d 971. A
petition for review in each of the cases was denied without
opinion by the Supreme Court of California, three judges
dissenting. 163 Cal. App. 2d 614, 329 P. 2d 983; 163 Cal.
App. 2d 606, 329 P. 2d 978. We granted certiorari. 360
U. S. 928. The judgment in Nelson’s case is affirmed by
an equally divided Court and will not be discussed. We
conclude that Globe’s dismissal was valid.

On April 6, 1956, Globe was served with a subpoena to
appear before the Subcommittee at Los Angeles. On the
same date, he was served with a copy of an order of the
County Board of Supervisors, originally issued February
19, 1952, concerning appearances before the Subcom-
mittee. This order provided, among other things, that it
was the duty of any employee to appear before the Sub-
committee when so ordered or subpoenaed, and to answer
questions concerning subversion. The order specifically
stated that any “employee who disobeys the declaration
of this duty and order will be considered to have been in-
subordinate . . . and that such insubordination shall con-
stitute grounds for discharge . . . .”* At the appointed
time, Globe appeared before the Subcommittee and was
interrogated by its counsel concerning his familiarity with
the John Reid Club. He claimed that this was a matter
which was entirely his “own business,” and, upon being

2 This original order was the forerunner of § 1028.1 of the Cali-
fornia Government Code, enacted in 1953, which with certain refine-
ments embodied the requirements of the order into state law. It
is against this section that petitioner levels his claims of uncon-
stitutionality. See note 1, supra.
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pressed for an answer, he stated that the question was
“completely out of line as far as my rights as a citizen are
concerned, [and] I refuse to answer this question under
the First and Fifth Amendments of the Constitution of
the United States.” On the same grounds he refused to
answer further questions concerning the Club, including
one relating to his own membership. Upon being asked
if he had observed any Communist activities on the part
of members of the Club, Globe refused to answer, and
suggested to committee counsel “that you get one of your
trained seals up here and ask them.” He refused to tes-
tify whether he was “a member of the Communist Party
now” “on the same grounds” and “as previously stated for
previous reasons.” On May 2, by letter, Globe was dis-
charged, “without further notice,” on “the grounds that
[he had] been guilty of insubordination and of violation
of Section 1028.1 of the Government Code of the State of
California . . . .” The letter recited the fact that Globe
had been served with a copy of the Board order relating
to his “duty to testify as a County employee . . . before
said committee”” and that, although appearing as directed,
he had refused to answer the question, “Are you a mem-
ber of the Communist Party now?” Thereafter Globe
requested a hearing before the Los Angeles County Civil
Service Commission, but it found that, as a temporary
employee, he was not entitled to a hearing under the Civil
Service Rules.®. This the petitioner does not dispute.

3419.07. Probationary Period Following First Appointment.

“An employee who has not yet completed his first probationary
period may be discharged or reduced in accordance with Rule 19.09
by the appointing power by written notice, served on the employee
and copy filed with the Commission, specifying the grounds and the
particular facts on which the discharge or reduction is based. Such
an employee shall be entitled to answer, explain, or deny the charges
in writing within ten business days but shall not be entitled to a
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However, Globe contends that, despite his temporary
status, his summary discharge was arbitrary and unrea-
sonable and, therefore, violative of due process. He rea-
sons that his discharge was based on his invocation before
the Subcommittee of his rights under the First and Fifth
Amendments. But the record does not support even an
inference in this regard, and both the order and the statute
upon which the discharge was based avoided it. In fact,
California’s court held to the contrary, saying, “At
no time has the cause of petitioner’s discharge been
alleged to be anything but insubordination and a violation
of section 1028.1, nor indeed under the record before us
could it be.” 163 Cal. App. 2d, at 599, 329 P. 2d, at 974.
Moreover, this finding is buttressed by the language
of the order and of California’s statute. Both require
the employee to answer any interrogation in the field
outlined. Failure to answer “on any ground whatsoever
any such questions” renders the employee “guilty of
insubordination” and requires that he “be suspended and
dismissed from his employment in the manner provided
by law.” California law in this regard, as declared by its
court, is that Globe “has no vested right to county em-
ployment and may therefore be discharged summarily.”
We take this interpretation of California law as binding
upon us.

We, therefore, reach Globe’s contention that his sum-
mary discharge was nevertheless arbitrary and unreason-
able. 1In this regard he places his reliance on Slochower
v. Board of Education, 350 U. S. 551 (1956). However,

hearing, except in case of fraud or of diserimination because of politi-
cal or religious opinions, racial extraction, or organized labor
membership.”

“19.09. Consent of Commission.

“No consent need be secured to the discharge or reduction of a
temporary or recurrent employee.”
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the New York statute under which Slochower was dis-
charged specifically operated ‘“to discharge every city
employee who invokes the Fifth Amendment. In practi-
cal effect the questions asked are taken as confessed and
made the basis of the discharge.” Id., at 558. This
“built-in” inference of guilt, derived solely from a Fifth
Amendment claim, we held to be arbitrary and unreason-
able. But the test here, rather than being the invocation
of any constitutional privilege, is the failure of the
employee to answer. California has not predicated dis-
charge on any “built-in” inference of guilt in its statute,
but solely on employee insubordination for failure to
give information which we have held that the State has
a legitimate interest in securing. See Garner v. Board
of Public Works of Los Angeles, 341 U. 8. 716 (1951);
Adler v. Board of Education, 342 U. S. 485 (1952).
Moreover it must be remembered that here—unlike
Slochower—the Board had specifically ordered its em-
ployees to appear and answer.

We conclude that the case is controlled by Beilan v.
Board of Education of Philadelphia, 357 U. S. 399 (1958),
and Lerner v. Casey, 357 U. S. 468 (1958). It is not
determinative that the interrogation here was by a fed-
eral body rather than a state one, as it was in those cases.
Globe had been ordered by his employer as well as by
California’s law to appear and answer questions before
the federal Subcommittee. These mandates made no
reference to Fifth Amendment privileges. If Globe had
simply refused, without more, to answer the Subcom-
mittee’s questions, we think that under the principles of
Beilan and Lerner California could certainly have dis-
charged him. The fact that he chose to place his refusal
on a Fifth Amendment claim puts the matter in no dif-
ferent posture, for as in Lerner, supra, at 477, California
did not employ that claim as the basis for drawing an
inference of guilt. Nor do we think that this discharge

541680 O-60—>5
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is vitiated by any deterrent effect that California’s law
might have had on Globe’s exercise of his federal claim of
privilege. The State may nevertheless legitimately pred-
icate discharge on refusal to give information touching on
the field of security. See Garner and Adler, supra.
Likewise, we cannot say as a matter of due process that
the State’s choice of securing such information by means
of testimony before a federal body* can be denied.
Finally, we do not believe that California’s grounds for
discharge constituted an arbitrary classification. See
Lerner, 1d., at 478. We conclude that the order of the
County Board was not invalid under the Due Process
Clause of the Fourteenth Amendment.

Nor do we believe that the remand on procedural
grounds required in Vitarelli v. Seaton, 359 U. S. 535
(1959), has any bearing here. First, we did not reach the
constitutional issues raised in that case. Next, Vitarelli
was a Federal Department of Interior employee who
“could have been summarily discharged by the Secretary
at any time without the giving of a reason.” Id., at 539.
The Court held, however, that, since Vitarelli was dis-
missed on the grounds of national security rather than by
summary discharge, and his dismissal “fell substantially
short of the requirements of the applicable departmental
regulations,” it was “illegal and of no effect.” Id., at 545.
But petitioner here raises no such point, and clearly asserts
that “whether or not petitioner Globe was accorded a hear-
ing is not the issue here.” > He bases his whole case on the
claim “that due process affords petitioner Globe protection
against the State’s depriving him of employment on this

41t is noteworthy that the California statute requires such
information to be given before both state and federal bodies.

5 Nor does petitioner make any attack on the failure of California’s
statute to afford temporary employees such as he an opportunity
to explain his failure to answer questions. It will be noted that
permanent employees are granted such a privilege.
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arbitrary ground” of his refusal on federal constitutional
grounds to answer questions of the Subcommittee. Hav-
ing found that on the record here the discharge for
“insubordination” was not arbitrary, we need go no
further.

We do not pass upon petitioner’s contention as to the
Privileges and Immunities Clause of the Fourteenth
Amendment, since it was neither raised in nor considered
by the California courts. The judgments are

Affirmed.

Mg. CuierF Justice WARREN took no part in the
conslderation or decision of this case.

Mgk. JusticE Brack, whom Mg. JusticE DoUGLAS joins,
dissenting.

Section 1028.1 of the California Code, as here applied,
provides that any California public employee who refuses
to ineriminate himself when asked to do so by a Congres-
sional Committee “shall be suspended and dismissed from
his employment in the manner provided by law.” The
Fifth Amendment, which is a part of the Bill of Rights,
provides that no person shall be compelled to ineriminate
(“to be a witness against”) himself. The petitioner,
Globe, an employee of the State of California, appeared
before the House Un-American Activities Committee of
the United States Congress and claimed this federal con-
stitutional privilege. California promptly discharged
him, as the Court’s opinion says, for “insubordination and
violation of § 1028.1 of the Code.” The “insubordination
and violation” consisted exclusively of Globe’s refusal to
testify before the Congressional Committee; a ground for
his refusal was that his answers might incriminate him.
It is beyond doubt that the State took Globe’s job away
from him only because he claimed his privilege under the
Federal Constitution.
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Here, then, is a plain conflict between the Federal Con-
stitution and § 1028.1 of the California Code. The Fed-
eral Constitution told Globe he could, without penalty,
refuse to incriminate himself before any arm of the
Federal Government; California, however, has deprived
him of his job solely because he exercised this federal con-
stitutional privilege. In giving supremacy to the Cali-
fornia law, I think the Court approves a plain violation
of Article VI of the Constitution of the United States
which makes that Constitution “the supreme Law of the
Land . . . any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.” I also think
that this discharge under state law is a violation of the
Due Process Clause of the Fourteenth Amendment in its
authentice historical sense: that a State may not encroach
upon the individual rights of people except for violation
of a law that is valid under the “law of the land.” “Law
of the land” of necessity includes the supreme law, the
Constitution itself.

The basic purpose of the Bill of Rights was to protect
individual liberty against governmental procedures that
the Framers thought should not be used. That great pur-
pose can be completely frustrated by holdings like this.
T would hold that no State can put any kind of penalty
on any person for claiming a privilege authorized by the
Federal Constitution. The Court’s holding to the con-
trary here does not bode well for individual liberty in
America.

Mr. Justice BreENNAN, with whom MR. JuUsTIcE
Doucras joins, dissenting.

This is another in the series of cases involving dis-
charges of state and local employees from their positions
after they claim their constitutional privilege against
self-inerimination before investigating committees. See
Slochower v. Board of Higher Education, 350 U. S. 551;
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Beilan v. Board of Public Education, 357 U. S. 399;
Lerner v. Casey, 357 U. S. 468. While I adhere on this
matter of constitutional law to the views I expressed in
dissent in the latter two cases, 357 U. 8., at 417, it is
enough to say here that I believe this case to be governed
squarely by Slochower, and on that basis I put my dis-
sent. Of course this opinion is limited solely to Globe’s
discharge.

California has commanded that its employees answer
certain broad categories of questions when propounded
to them by investigating bodies, including federal bodies
such as the Subcommittee of the Un-American Activ-
ities Committee involved here. Cal. Government Code
§ 1028.1. Invocation of the privilege against self-incrim-
ination before such a body, in response to questions of
those sorts, is made a basis for discharge.! In the case

1 The Court appears to treat the fact that the California statute
is not in terms directed at the exercise of the privilege against self-
incrimination, but rather covers all refusals to answer, as a factor
militating in favor of its validity. The Court seems to view the
privilege againse self-inerimination as a somewhat strange and singu-
lar basis on which to decline to answer questions put in an investi-
gation; or at most as an individual private soldier in a large army
of reasons that might commonly be given for declining to respond.
I am afraid I must view the matter more realistically. But even
if the statute were taken as wholeheartedly at face value as the
Court does, the consequence would not be that it was more reason-
able, but rather that it was more arbitrary. It hardly avoids the
rationale of this Court’s decision in the Slochower case if the State
adds other constitutional privileges to the list, exercise of which results
per se in discharge. Such a statute would be even the more undif-
ferentiating and arbitrary in its basis for discharge than the one
involved in Slochower. And of course the crowning extent of arbi-
trariness is exposed by the contention that the fact that discharge
would have followed a refusal to answer predicated on no reason at
all justifies discharge upon claim of a constitutional privilege. It
would appear of the essence of arbitrariness for the State to lump
together refusals to answer based on good reasons and those based
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of a permanent employee, it is held that discharge may
come only after a hearing at which the employee is given,
at least, an opportunity to explain his exercise of the priv-
ilege. Board of Education v. Mass, 47 Cal. 2d 494, 304 P.
2d 1015. But for a temporary or probationary employee
like Globe the state law, as interpreted authoritatively
by the California courts below, requires a discharge
of the employee upon his claim of the privilege, without
further ado. 163 Cal. App. 2d, at 605-606, 329 P. 2d, at
978. Opportunity for an explanation by the employee
or for administrative consideration of the circumstances
of the claim of privilege is foreclosed under the state law.

In Slochower, this Court had a substantially identical
situation before it. There a local law which made a
claim of the constitutional privilege “equivalent to a
resignation” was struck down as violative of the Due
Process Clause of the Fourteenth Amendment. Only one
word is necessary to add here to the Court’s statement
there of its reason for voiding the provision: “As inter-
preted and applied by the state courts, it operates to
discharge every [temporary] . . . employee who invokes
the Fifth Amendment. In practical effect the questions
asked are taken as confessed and made the basis of the
discharge. No consideration is given to such factors as
the subject matter of the questions, remoteness of the
period to which they are directed, or justification for
exercise of the privilege. It matters not whether the
plea resulted from mistake, inadvertence or legal advice
conscientiously given, whether wisely or unwisely. The
heavy hand of the statute falls alike on all who exercise
their constitutional privilege, the full enjoyment of which
every person 1s entitled to receive.” 350 U. S., at 558.

on no reason at all, and make discharge automatically ensue on all.
What was struck down in Slochower as unconstitutionally arbitrary—
undifferentiating treatment merely among those pleading the self-
incrimination privilege—seems almost reasonable by comparison.
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The Court distinguished instances in which the employing
government itself might be conducting an investigation
into the “fitness” of the employee.

As applied, then, to temporary or probationary em-
ployees, the California statute contains the identical vice
of automatic discharge for a Fifth Amendment plea
made before another body, not concerned with investi-
gating the “fitness” of the employee involved. It is
sought here to equate Globe’s case with those of Beilan
and Lerner. But in the latter cases the Court took the
view that the state discharges were sustainable because
the employees’ pleas of self-incrimination before local
administrative agenecy investigations of their competence
and reliability prevented those employing bodies from
having an adequate record on which to reach an affirma-
tive conclusion as to their competence and reliability.
This failure to cooperate fully (styled lack of candor)
within the framework of the employer’s own proceed-
ing to determine fitness, was said to be a constitu-
tional basis for discharge. 357 U. S., at 405-408; 357
U. S., at 475-479; and see 357 U. S., at 410 (concurring
opinion). But here there was not the vaguest semblance
of any local administrative procedure designed to deter-
mine the fitness of Globe for further employment.? It
has not been hitherto suggested that the authorizing reso-
lutions of the Un-American Activities Committee extend
to enabling it to perform these functions on a grant-in-aid
basis to the States. Accordingly there is presented here
the very same arbitrary action—the drawing of an infer-

2 In Slochower it was said, “It is one thing for the city authorities
themselves to inquire into Slochower’s fitness, but quite another for
his discharge to be based entirely on events occurring before a federal
committee whose inquiry was announced as not directed at ‘the
property, affairs, or government of the city, or . . . official conduct
of city employees.”” 350 U. 8., at 558. This distinetion was asserted
in Beilan and Lerner. 357 U. S, at 408; 357 U. S, at 477.
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ence of unfitness for employment from exercise of the
privilege before another body, without opportunity to
explain on the part of the employee, or duty on the part
of the employing body to attempt to relate the employee’s
conduct spectfically to his fitness for employment—as was
involved in Slochower. There is the same announced
abdication of the local administrative body’s own fune-
tion of determining the fitness of its employees, in favor
of an arbitrary and per se rule dependent on the behavior
of the employee before another body not charged with
determining his fitness.

It is said that this case differs from Slochower because
that case involved a determination, based on his invoca-
tion of the privilege, that the employee was guilty of sub-
stantive misconduct, while this one simply involves a case
of “insubordination” in the employee’s failure to answer
questions asked by the Congressional Committee which
the employing agency has ordered be answered. In the
first place, Slochower did not involve any finding by the
New York authorities that the employee was guilty of
the matters as to which he claimed the privilege. The
claim of the privilege was treated by the State as equiva-
lent to a resignation, 350 U. S., at 554, and it was only
“in practical effect,” id., at 558, that the questions asked
were taken as confessed; ® that is, the State claimed the
power to take the same action, discharge of the employee
from employment, upon a plea of the privilege, as it could
have taken upon a confession of the matters charged.
The case involved an inference of unfitness for office, then,
drawn arbitrarily and without opportunity to explain,
from the assertion of the privilege. The same is involved
here, and the thin patina of “insubordination” that the

¢ The opinion in the New York Court of Appeals also makes it
quite clear that Slochower was not being discharged as guilty of the
matters inquired about. Daniman v. Board of Education, 306 N. Y.
532, 538, 119 N. E. 2d 373, 377.
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statute encrusts on the exercise of the privilege does not
change the matter. If the State labeled as “insubordina-
tion” and mandatory ground for discharge every failure
by an employee to respond to questions asked him by
strangers on the street, its action would be as pointless as
it was arbitrary. The point of the direction given to all
employees here to answer the sort of questions covered by
the statute must have been that the State thought that
the matters involved in the questions bore some generic
relationship to the “fitness” of the employee to hold his
position. But on this basis the case is again indistin-
guishable from Slochower. If it is unconstitutionally
arbitrary for the State to treat every invocation of the
privilege as conclusive on his fitness and in effect as an
automatic discharge, then the command of the State that
no temporary employee shall claim the privilege under
pain of automatic discharge must be an unconstitutionally
arbitrary command. A State could not, I suppose, dis-
charge an employee for attending religious services on
Sunday, see Wieman v. Updegraff, 344 U. S. 183, 192; and
equally so it could not enforce, by discharges for “insub-
ordination,” a general command to its employees not to
attend such services.

The state court distinguished this case from Slochower
on the grounds that Slochower was a state employee with
tenure, but Globe was a temporary or probationary
employee not entitled to a hearing on discharge. On
this basis, it concluded that the requirement outlined
by this Court in Slochower—that he could not be dis-
charged ipso facto on his claim of the privilege, but only
after a more particularized inquiry administered by his
employer—did not apply. 163 Cal. App. 2d, at 601-603,
329 P. 2d, at 975-976. But this Court has nothing to
do with the civil service systems of the States, as such.
And Globe does not here contend that he could not have
been discharged without a hearing; but he does attack the
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specified basis of his discharge. Doubtless a probationary
employee can constitutionally be discharged without spec-
ification of reasons at all; and this Court has not held that
it would offend the Due Process Clause, without more, for
a State to put its entire civil service on such a basis, if as
a matter of internal polity it could stand to do so. But if
a State discharged even a probationary employee because
he was a Negro or a Jew, giving that explicit reason, its
action could not be squared with the Constitution. So
with Slochower’s case ; this Court did not reverse the judg-
ment of New York’s highest court because it had dis-
respected Slochower’s state tenure rights, but because it
had sanctioned administrative action taken expressly on
an unconstitutionally arbitrary basis. So here California
could have summarily discharged Globe, and that would
have been an end to the matter; without more appearing,
its action would be taken to rest on a permissible judgment
by his superiors as to his fitness. But if it chooses
expressly to bottom his discharge on a basis—Ilike that
of an automatie, unparticularized reaction to a plea of
self-inerimination—which cannot by itself be sustained
constitutionally, it cannot escape its constitutional obli-
gations on the ground that as a general matter it could
have effected his discharge with a minimum of formality.
Cf. Vatarelli v. Seaton, 359 U. S. 535, 539.

For these reasons the judgment as to Globe should be
reversed.
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Syllabus.

UNITED STATES v. RAINES ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE MIDDLE DISTRICT OF GEORGIA.

No. 64. Argued January 12, 1960 —Decided February 29, 1960.

Under authority of R. S. § 2004, as amended by the Civil Rights Act
of 1957, the Attorney General brought this civil action on behalf
of the United States in a Federal District Court to enjoin certain
public officials of the State of Georgia from diseriminating against
Negro citizens who desired to register to vote in elections in
Georgia. The Distriet Court dismissed the complaint on the ground
that subsection (c), which authorizes the Attorney General to bring
such an action, is unconstitutional. Although the complaint in-
volved only official actions, the Court construed subsection (c¢) as
authorizing suits to enjoin purely private actions and held that
this went beyond the permissible scope of the Fifteenth Amendment
and that the Act must be considered unconstitutional in all its
applications. On direct appeal to this Court, held : The judgment is
reversed. Pp. 19-28.

1. The case is properly here on direct appeal under 28 U. S. C.
§ 1252, since the basis of the decision below was that the Aect of
Congress was unconstitutional, no matter what the contentions of
the parties might be as to what its proper basis should have been.
P. 20.

2. The Distriet Court erred in dismissing the complaint on the
theory that the Act would exceed the permissible limits of the
Fifteenth Amendment if applied to purely private actions by private
persons, since that question was not properly before that Court on
the record in this case. Pp. 20-24.

(a) One to whom application of a statute is constitutional
will not be heard to attack it on the ground that it might also be
taken as applying to other persons or other situations in which its
application might be unconstitutional. P. 21.

(b) The delicate power of pronouncing an Act of Congress
unconstitutional is not to be exercised with reference to hypo-
thetical cases. P.22.

(¢) In this case there are no countervailing considerations suf-
ficient to warrant the District Court’s action in considering the
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constitutionality of this Act in applications not presented by the
facts before it. Pp. 22-24.

(d) To the extent that United States v. Reese, 92 U. S. 214,
depended on an approach inconsistent with what this Court con-
siders the better one and the one established by the weightiest of
the subsequent cases, it cannot be followed here. P.24.

3. Insofar as it authorizes the Attorney General to bring this
action to enjoin racial diserimination by public officials in the per-
formance of their official duties pertaining to elections, the Act is
clearly constitutional. Pp. 24-28.

(a) Whatever precisely may be the reach of the Fifteenth
Amendment, the conduct charged here—diserimination by state
officials, within the course of their official duties, against the voting
rights of citizens, on grounds of race or color—is certainly subject
to the ban of that Amendment, and legislation designed to deal
with such diserimination is ‘“appropriate legislation” under it.
12, 28,

(b) Tt cannot be said that appellees’ action was not “state
action” merely because the aggrieved parties had not exhausted
their administrative or other remedies under state law, since Con-
gress has power to provide for the correction of the constitutional
violations of every state official, high and low, without regard to
the presence of other authority in the State that might possibly
revise their actions. P. 25.

(¢) Insofar as Barney v. City of New York, 193 U. S. 430,
points to a different conclusion, its authority has been so restricted
by later decisions that it might be regarded as having been worn
away by the erosion of time and of contrary authority. Pp. 25-26.

(d) It is not beyond the power of Congress to authorize the
United States to bring this action to vindicate the public interest
in the due observance of private constitutional rights. P. 27.

172 F. Supp. 552, reversed.

Attorney General Rogers argued the cause for the
United States. With him on the brief were Solicitor Gen-
eral Rankin, Assistant Attorney General White, John F.
Dauvis, Harold H. Greene and David L. Norman.

Charles J. Bloch argued the cause for appellees. With
him on the brief was Ellsworth Hall, Jr.
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MR. JusticE BRENNAN delivered the opinion of the
Court.

The United States brought this action in the United
States District Court for the Middle District of Georgia
against the members of the Board of Registrars and cer-
tain Deputy Registrars of Terrell County, Georgia. Its
complaint charged that the defendants had through vari-
ous devices, in the administration of their offices, dis-
criminated on racial grounds against Negroes who desired
to register to vote in elections conducted in the State.
The complaint sought an injunction against the continua-
tion of these diseriminatory practices, and other relief.

The action was founded upon R. S. §2004, as
amended by § 131 of the Civil Rights Act of 1957, 71 Stat.
637, 42 U. S. C. § 1971. Subsections (a) and (¢), which
are directly involved, provide: *

“(a) All citizens of the United States who are
otherwise qualified by law to vote at any election by
the people in any State, Territory, district, county,
city, parish, township, school district, municipality,
or other territorial subdivision, shall be entitled and
allowed to vote at all such elections, without distine-
tion of race, color, or previous condition of servitude;
any constitution, law, custom, usage, or regulation of
any State or Territory, or by or under its authority,
to the contrary notwithstanding.

“(¢c) Whenever any person has engaged or there
are reasonable grounds to believe that any person is

1 Subsection (a) was originally § 1 of the Enforcement Act of
May 31, 1870, c¢. 114, 16 Stat. 140, and was brought forward as
R. S. §2004. The remaining subsections were added by the 1957
legislation. Subsection (b) forbids various forms of intimidation
and coercion in respect of voting for federal elective officers, and
the enforcement provisions of subsection (c) likewise apply to it;
but subsection (b) is not involved in this litigation.
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about to engage in any act or practice which would
deprive any other person of any right or privilege
secured by subsection (a) . . ., the Attorney Gen-
eral may institute for the United States, or in the
name of the United States, a civil action or other
proper proceeding for preventive relief, including an
application for a permanent or temporary injunction,
restraining order, or other order. . . .”

On the defendants’ motion, the District Court dis-
missed the complaint, holding that subsection (¢) was
unconstitutional. 172 F. Supp. 552. The court held
that the statutory language quoted allowed the United
States to enjoin purely private action designed to deprive
citizens of the right to vote on account of their race or
color. Although the complaint in question involved only
official action, the court ruled that since, in its opinion,
the statute on its face was susceptible of application
beyond the scope permissible under the Fifteenth Amend-
ment, 1t was to be considered unconstitutional in all its
applications. The Government appealed directly to this
Court and we postponed the question of jurisdiction to
the hearing of the case on the merits. 360 U. S. 926.
Under the terms of 28 U. S. C. § 1252, the case is prop-
erly here on appeal since the basis of the decision below
in fact was that the Act of Congress was unconstitu-
tional, no matter what the contentions of the parties
might be as to what its proper basis should have been.

The very foundation of the power of the federal courts
to declare Acts of Congress unconstitutional lies in the
power and duty of those courts to decide cases and con-
troversies properly before them. This was made patent
in the first case here exercising that power—“the gravest
and most delicate duty that this Court is called on
to perform.” 2 Marbury v. Madison, 1 Cranch 137, 177-

2 Holmes, J., in Blodgett v. Holden, 275 U. S. 142, 148,
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180. This Court, as is the case with all federal courts, “has
no jurisdiction to pronounce any statute, either of a State
or of the United States, void, because irreconcilable with
the Constitution, except as it is called upon to adjudge
the legal rights of litigants in actual controversies. In the
exercise of that jurisdiction, it is bound by two rules,
to which it has rigidly adhered, one, never to anticipate a
question of constitutional law in advance of the necessity
of deciding it; the other never to formulate a rule of
constitutional law broader than is required by the precise
facts to which it is to be applied.” Liverpool, New York
& Philadelphia S. S. Co. v. Commissioners of Emigration,
113 U. S. 33, 39. Kindred to these rules is the rule
that one to whom application of a statute is constitu-
tional will not be heard to attack the statute on the
ground that impliedly it might also be taken as applying
to other persons or other situations in which its applica-
tion might be unconstitutional. United States v. Wurz-
bach, 280 U. S. 396; Heald v. District of Columbia, 259
U. S. 114, 123; Yazoo & Mississippi Valley R. Co. v. Jack-
son Vinegar Co., 226 U. S. 217; Collins v. Texas, 223 U. S.
288, 295-296; New York ex rel. Hatch v. Reardon, 204
U. S. 152, 160-161. Cf. Voeller v. Neilston Warehouse
Co., 311 U. S. 531, 537; Carmichael v. Southern Coal &
Coke Co., 301 U. S. 495, 513; Virginian R. Co. v. System
Federation, 300 U. S. 515, 558 ; Blackmer v. United States,
284 U. S. 421, 442; Roberts & Schaefer Co. v. Emmerson,
271 U. 8. 50, 54-55; Jeffrey Mfg. Co. v. Blagg, 235 U. S.
971, 576; Tyler v. Judges of the Court of Registration,
179 U. S. 405; Ashwander v. TVA, 297 U. S. 288, 347-348
(concurring opinion). In Barrows v. Jackson, 346 U. S.
249, this Court developed various reasons for this rule.
Very significant is the incontrovertible proposition that it
“would indeed be undesirable for this Court to consider
every conceivable situation which might possibly arise in
the application of complex and comprehensive legislation.”
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Id., at 256. The delicate power of pronouncing an Act of
Congress unconstitutional is not to be exercised with ref-
erence to hypothetical cases thus imagined. The Court
further pointed to the fact that a limiting construction
could be given to the statute by the court responsible for
its construction if an application of doubtful constitu-
tionality were in fact concretely presented. We might add
that application of this rule frees the Court not only from
unnecessary pronouncement on constitutional issues, but
also from premature interpretations of statutes in areas
where their constitutional application might be cloudy.
The District Court relied on, and appellees urge here,
certain cases which are said to be inconsistent with this
rule and with its closely related corollary that a litigant
may only assert his own constitutional rights or immu-
nities. In many of their applications, these are not prin-
ciples ordained by the Constitution, but constitute rather
“rule[s] of practice,” Barrows v. Jackson, supra, at 257,
albeit weighty ones; hence some exceptions to them where
there are weighty countervailing policies have been
and are recognized. For example, where, as a result of
the very litigation in question, the constitutional rights of
one not a party would be impaired, and where he has no
effective way to preserve them himself, the Court may
consider those rights as before it. N. A. A. C. P. v. Ala-
bama, 357 U. S. 449, 459-460; Barrows v. Jackson, supra.
This Court has indicated that where the application of
these rules would itself have an inhibitory effect on free-
dom of speech, they may not be applied. See Smath v.
California, 361 U. S. 147, 151; Thornhill v. Alabama, 310
U. S. 88, 97-98. Perhaps cases can be put where their
application to a criminal statute would necessitate such
a revision of its text as to create a situation in which the
statute no longer gave an intelligible warning of the con-
duct it prohibited. See United States v. Reese, 92 U. S.
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214, 219-220; cf. Winters v. New York, 333 U. S. 507,
518-520. And the rules’ rationale may disappear where
the statute in question has already been declared uncon-
stitutional in the vast majority of its intended applica-
tions, and it can fairly be said that it was not intended
to stand as valid, on the basis of fortuitous circumstances,
only in a fraction of the cases it was originally designed
to cover. See Butts v. Merchants & Miners Transporta-
tion Co., 230 U. S. 126. The same situation is presented
when a state statute comes conclusively pronounced by
a state court as having an otherwise valid provision or
application inextricably tied up with an invalid one, see
Dorchy v. Kansas, 264 U. S. 286, 290; ® or possibly in
that rarest of cases where this Court can justifiably think
itself able confidently to discern that Congress would not
have desired its legislation to stand at all unless it could
validly stand in its every application. Cf. The Trade-
Mark Cases, 100 U. S. 82, 97-98; The Employers’ Lia-
bility Cases, 207 U. S. 463, 501. But we see none of the
countervailing considerations suggested by these exam-
ples, or any other countervailing consideration, as war-
ranting the District Court’s action here in considering the
constitutionality of the Act in applications not before it.*

3 Cf. Mountain Timber Co. v. Washington, 243 U. S. 219, 234. But
a State’s determination of the class of persons who can invoke the
protection of provisions of the Federal Constitution has been held
not conclusive here. Tileston v. Ullman, 318 U. S. 44.

4 Certainly it cannot be said that the sort of action proceeded
against here, and validly reachable under the Constitution (see pp.
25-26, infra), was so small and inessential a part of the evil Congress
was concerned about in the statute that these defendants should be
permitted to make an attack on the statute generally. Subsection (d)
and nnumerable items in the legislative history show Congress’ par-
ticular concern with the sort of action charged here. See, e. g., Hear-
ings before the Subcommittee on Constitutional Rights of the
Committee on the Judiciary, United States Senate, on Proposals to

541680 O-60—6
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This case is rather the most typical one for application of
the rules we have discussed.

There are, to be sure, cases where this Court has not
applied with perfect consistency these rules for avoiding
unnecessary constitutional determinations’” and we do
not mean to say that every case we have cited for var-
lous exceptions to their application was considered to
turn on the exception stated, or is perfectly justified by
it. The District Court relied primarily on United States
v. Reese, supra. As we have indicated, that decision
may have drawn support from the assumption that
if the Court had not passed on the statute’s validity
m toto it would have left standing a criminal statute
incapable of giving fair warning of its prohibitions. But
to the extent Reese did depend on an approach incon-
sistent with what we think the better one and the one
established by the weightiest of the subsequent cases, we
cannot follow it here.

Accordingly, if the complaint here called for an appli-
cation of the statute clearly constitutional under the

Secure, Protect, and Strengthen Civil Rights of Persons under the
Constitution and Laws of the United States, 85th Cong., 1st Sess.,
pp. 4-7, 36-37, 77, 81, 189, 205, 293, 300; Hearings before
Subcommittee No. 5 of the Committee on the Judiciary, House of
Representatives, on Miscellaneous Bills Regarding the Civil Rights
of Persons within the Jurisdiction of the United States, 85th Cong.,
Ist Sess., pp. 656, 1220; 103 Cong. Rec. 8705, 12149, 12898, 13126,
13732.

Nor can there be any serious contention that the statute, as a
civil enactment, would fail to give adequate notice of the conduct
it validly proseribed, even if certain applications of it were to be
deemed unconstitutional. Criminal proceedings under the statute
must depend on violation of a restraining order embracing the party
charged.

5Cf, e. g, Illinois Central R. Co. v. McKendree, 203 U. S. 514;
United States v. Ju Toy, 198 U. S. 253, 262-263.
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Fifteenth Amendment, that should have been an end to
the question of constitutionality. And as to the applica-
tion of the statute called for by the complaint, whatever
precisely may be the reach of the Fifteenth Amendment,
it is enough to say that the conduct charged—diserimina-
tion by state officials, within the course of their official
duties, against the voting rights of United States citizens,
on grounds of race or color—is certainly, as “state action”
and the clearest form of it, subject to the ban of that
Amendment, and that legislation designed to deal with
such discrimination is “appropriate legislation” under it.
It makes no difference that the disecrimination in ques-
tion, if state action, is also violative of state law. Snow-
den v. Hughes, 321 U. S. 1, 11. The appellees contend
that since Congress has provided in subsection (d) of
the statutory provision in question here that the Dis-
trict Courts shall exercise their jurisdiction “without
regard to whether the party aggrieved shall have ex-
hausted any administrative or other remedies that may
be provided by law,” and since such remedies were not
exhausted here, appellees’ action cannot be ascribed to the
State. The argument is that the ultimate voice of the
State has not spoken, since higher echelons of author-
ity in the State might revise the appellees’ action. It is,
however, established as a fundamental proposition that
every state official, high and low, is bound by the Four-
teenth and Fifteenth Amendments. See Cooper v. Aaron,
358 U. S. 1, 16-19. We think this Court has already
made it clear that it follows from this that Congress has
the power to provide for the correction of the constitu-
tional violations of every such official without regard to
the presence of other authority in the State that might
possibly revise their actions. The appellees can draw no
support from the expressions in Barney v. City of New
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York, 193 U. S. 430, on which they so much rely.® The
authority of those expressions has been “so restricted by
our later decisions,” see Snowden v. Hughes, supra, at 13,
that Barney must be regarded as having “been worn away
by the erosion of time,” Tigner v. Texas, 310 U. S. 141,
147, and of contrary authority. See Raymond v. Chicago
Union Traction Co., 207 U. S. 20, 37; Home Tel. & Tel.
Co. v. Los Angeles, 227 U. S. 278, 283-289, 294 ; Iowa-Des
Moines Nat. Bank v. Bennett, 284 U. S. 239, 247 ; Snowden
v. Hughes, supra; Screws v. United States, 325 U. S. 91,
107-113, 116. Cf. Unated States v. Classic, 313 U. S.
299, 326. It was said of Barney’s doctrine in Home Tel.
& Tel. Co. v. Los Angeles, supra, at 284, by Mr. Chief
Justice White: “[its] enforcement . . . would . . . ren-
der impossible the performance of the duty with which
the Federal courts are charged under the Constitution.”
The District Court seems to us to have recognized that
the complaint clearly charged a violation of the Fifteenth
Amendment and of the statute, and that the statute, if
applicable only to this class of cases, would unquestion-
ably be valid legislation under that Amendment. We
think that under the rules we have stated, that court
should then have gone no further and should have upheld
the Act as applied in the present action, and that its
dismissal of the complaint was error.

8 Barney was a property owner’s action to enjoin state officials from
construetion of a rapid transit tunnel in a particular place. The suit
was brought directly under the Fourteenth Amendment in federal
court, and it was averred that the proposed action of the state officials
was not authorized under state law. It does not appear that the com-
plainant alleged that higher state administrative echelons were indis-
posed to halt the unauthorized actions or that the State offered no
remedy at all to a property owner threatened with interference with
his property by state officials acting without authority. There was
not presented any specific federal statute expressly authorizing federal
judicial intervention with matters in this posture.
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The appellees urge alternative grounds on which they
seek to support the judgment of the District Court dis-
missing the complaint.” We do not believe these grounds
are well taken. It is urged that it is beyond the power
of Congress to authorize the United States to bring this
action in support of private constitutional rights. But
there is the highest public interest in the due observance
of all the constitutional guarantees, including those that
bear the most directly on private rights, and we think it
perfectly competent for Congress to authorize the United
States to be the guardian of that public interest in a suit
for injunctive relief. See United Steelworkers v. United
States, 361 U. S. 39, 43, and cases cited. Appellees raise
questions as to the scope of the equitable discretion re-
served to the courts in suits under § 2004. Cf. id., at
41-42. We need not define the scope of the discretion
of a District Court in proceedings of this nature, because,
exercising a traditional equity discretion, the court below
declined to dismiss the complaint on that ground, and we
do not discern any basis in the present posture of the case
for any contention that it has abused its discretion.
Questions as to the relief sought by the United States are

" Many of these contentions are raised by what appellees style a
“cross-appeal.” Notice of cross-appeal was filed in the District
Court, but the cross-appeal was not docketed here. However, since
the judgment of the District Court awarded appellees all the relief
they requested (despite rejecting most of their contentions, except
the central one), no cross-appeal was necessary to bring these con-
tentions before us if they can be considered otherwise. They would
simply be alternative grounds on which the judgment below could
be supported. In view of the broad nature of § 1252, which seems
to indicate a desire of Congress that the whole case come up (con-
trast 18 U. 8. C. § 3731, United States v. Borden Co., 308 U. S.
188, 193), we have the power to pass on these other questions, and
since the District Court expressed its views on most of them, we
also deem it appropriate to do so.
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posed, but remedial issues are hardly properly presented
at this stage in the litigation.

The parties have engaged in much discussion con-
cerning the ultimate scope in which Congress intended
this legislation to apply, and concerning its constitution-
ality under the Fifteenth Amendment in these various
applications. We shall not compound the error we have
found in the District Court’s judgment by intimating any
views on either matter.

Reversed.

MRg. JusticE FRANKFURTER, with whom MRg. JUsTicE
HARLAN concurs, joining in the judgment.

The weighty presumptive validity with which the Civil
Rights Act of 1957, like every enactment of Congress,
comes here is not overborne by any claim urged against
it. To deal with legislation so as to find unconstitu-
tionality is to reverse the duty of courts to apply a statute
so as to save it. Here this measure is sustained under
familiar principles of constitutional law. Nor is there
any procedural hurdle left to be cleared to sustain the
suit of the United States. Whatever may have been the
original force of Barney v. New York, 193 U. S. 430, that
decision has long ceased to be an obstruction, nor is any
other decision in the way of our result in this case. And
so I find it needless to canvass the multitude of opinions
that may generally touch on, but do not govern, the issues
now before us.
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UNITED STATES v». PARKE, DAVIS & CO.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA.

No. 20. Argued November 10, 1959 —Decided February 29, 1960.

In a civil suit under § 4 of the Sherman Act charging appellee with
combining and conspiring to maintain resale prices of its products
in areas which have no “fair trade” laws, the Government intro-
duced evidence showing that appellee had (1) announced a policy
of refusing to deal with retailers who failed to observe appellee’s
suggested minimum resale prices or who advertised discount prices
on appellee’s products, (2) discontinued direct sales to those
retailers who failed to abide by the announced policy, (3) induced
wholesale distributors to stop selling appellee’s products to the
offending retailers, (4) secured unanimous adherence by informing
a number of the retailers that if each of them would adhere to the
announced policy one of their principal competitors would also do
so, and (5) permitted the retailers to resume purchasing its prod-
ucts after they had indicated willingness to observe the policy.
The evidence further established that appellee had terminated
these practices after becoming aware that the Department of
Justice had begun an investigation of its price maintenance activ-
ities. The District Court dismissed the complaint on the ground
that the Government had not shown a right to relief. Held: The
judgment is reversed and the case remanded with directions to enter
an appropriate judgment enjoining appellee from further viola-
tions of the Sherman Act, unless it elects to submit evidence in
defense and refutes the Government’s right to injunctive relief
established by the present record. Pp. 30-49.

(a) The District Court erred in holding that these practices
constituted only unilateral action by appellee in selecting its cus-
tomers, as permitted by United States v. Colgate & Co., 250 U. S.
300. Appellee did not merely announce its policy and then decline
to have further dealings with retailers who failed to abide by it,
but, by utilizing wholesalers and other retailers, it actively induced
unwilling retailers to comply with the policy. The resulting con-
certed action to maintain the resale prices constituted a conspiracy
or combination in violation of the Sherman Act, although it was
not based on any contract, express or implied. Pp. 36-47.
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(b) Rule 52 of the Federal Rules of Civil Procedure does not
require affirmance of the District Court’s ultimate finding that
respondent did not violate the Sherman Act, because that conclu-
sion was based on an erroneous interpretation of the law. Pp.
43-45.

(¢) The District Court’s alternative holding that dismissal of
the complaint was warranted because there was no reasonable
probability that appellee would resume its attempts to maintain
resale prices is erroneous, because it is not supported by the
evidence. Pp. 47-48.

164 F. Supp. 827, reversed.

Daniel M. Friedman argued the cause for the United
States. With him on the brief were Solicitor Gen-
eral Rankin, Acting Assistant Attorney General Bicks,
Richard A. Solomon, Edward R. Kenney and Henry
Geller,

Gerhard A. Gesell argued the cause for appellee. With
him on the brief were Edward S. Reid, Jr. and Weaver
W. Dunnan.

MRgr. Justice BRENNAN delivered the opinion of the
Court.

The Government sought an injunction under § 4 of the
Sherman Act against the appellee, Parke, Davis & Com-
pany, on a complaint alleging that Parke Davis conspired
and combined, in violation of §§ 1 and 3 of the Act,* with

1 The pertinent provision of Sections 1, 3 and 4 of the Act of
July 2, 1890, 26 Stat. 209, as amended (15 U. S. C. §§ 1, 3, 4), com-
monly known as the Sherman Act, are as follows:

“Sec. 1. Every contract, combination in the form of trust or other-
wise, or conspiracy, in restraint of trade or commerce among the
several States, or with foreign nations, is hereby declared to be
illegal . . . . Every person who shall make any contract or engage
in any combination or conspiracy hereby declared to be illegal shall
be deemed guilty of a misdemeanor . . . .”

“Sec. 3. Every contract, combination in form of trust or otherwise,
or conspiracy, in restraint of trade or commerce in . . . the District
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retail and wholesale druggists in Washington, D. C., and
Richmond, Virginia, to maintain the wholesale and retail
prices of Parke Davis pharmaceutical products. The
violation was alleged to have occurred during the summer
of 1956 when there was no Fair Trade Law in the District
of Columbia or the State of Virginia.®? After the Govern-
ment completed the presentation of its evidence at the
trial, and without hearing Parke Davis in defense, the
Distriet Court for the District of Columbia dismissed
the complaint under Rule 41 (b) on the ground that upon
the facts and the law the Government had not shown a
right to relief. 164 F. Supp. 827. We noted probable
jurisdiction of the Government’s direct appeal under § 2
of the Expediting Act.* 359 U. S. 903.

Parke Davis makes some 600 pharmaceutical products
which it markets nationally through drug wholesalers and

of Columbia, or in restraint of trade or commerce . . . between the
District of Columbia and any State or States or foreign nations, is
hereby declared illegal. Every person who shall make any such
contract or engage in any such combination or conspiracy, shail be
deemed guilty of a misdemeanor . . . .

“Sec. 4. The several district courts of the United States are hereby
invested with jurisdiction to prevent and restrain violations of this
act; and it shall be the duty of the several United States attorneys,
in their respective districts, under the direction of the Attorney-
General, to institute proceedings in equity to prevent and restrain
such violations. . . .”

2 Congress has provided that where a State adopts a “Fair Trade
Law” which permits sellers under certain ecircumstances to make
price-fixing agreements with purchasers, such agreements shall not
be held illegal under the Sherman Act, 15 U. S. C. § 1. The Fair
Trade Laws adopted in 16 States have been invalidated by their
state courts on state grounds. H. R. Rep. No. 467, 86th Cong., 1st
Sess. 6-7. On June 9, 1959, the House Committee on Interstate
Commerce favorably reported a bill which, if passed, would enact a
National Fair Trade Practice Act.

332 Stat. 823, 15 U. S. C. §29, as amended by § 17 of the Act of
June 25, 1948, 62 Stat. 989.
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drug retailers. The retailers buy these products from
the drug wholesalers or make large quantity purchases
directly from Parke Davis. Sometime before 1956 Parke
Davis announced a resale price maintenance policy in
its wholesalers’ and retailers’ catalogues. The whole-
salers’ catalogue contained a Net Price Selling Schedule
listing suggested minimum resale prices on Parke Davis
products sold by wholesalers to retailers. The catalogue
stated that it was Parke Davis’ continuing policy to deal
only with drug wholesalers who observed that schedule
and who sold only to drug retailers authorized by law to
fill prescriptions. Parke Davis, when selling directly to
retailers, quoted the same prices listed in the wholesalers’
Net Price Selling Schedule but granted retailers disecounts
for volume purchases. Wholesalers were not authorized
to grant similar discounts. The retailers’ catalogue con-
tained a schedule of minimum retail prices applicable in
States with Fair Trade Laws and stated that this schedule
was suggested for use also in States not having such laws.
These suggested minimum retail prices usually provided
a 50% markup over cost on Parke Davis produets pur-
chased by retailers from wholesalers but, because of the
volume discount, often in excess of 100% markup over
cost on products purchased in large quantities directly
from Parke Davis.

There are some 260 drugstores in Washington, D. C,,
and some 100 in Richmond, Virginia. Many of the
stores are units of Peoples Drug Stores, a large retail
drug chain. There are five drug wholesalers handling
Parke Davis products in the locality who do business with
the drug retailers. The wholesalers observed the resale
prices suggested by Parke Davis. However, during the
spring and early summer of 1956 drug retailers in the two
cities advertised and sold several Parke Davis vitamin
products at prices substantially below the suggested mini-
mum retail prices; in some instances the prices apparently
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reflected the volume discounts on direct purchases from
Parke Davis since the products were sold below the prices
listed in the wholesalers’ Net Price Selling Schedule. The
Baltimore office manager of Parke Davis in charge of the
sales district which included the two cities sought advice
from his head office on how to handle this situation. The
Parke Davis attorney advised that the company could
legally “enforce an adopted policy arrived at unilaterally”
to sell only to customers who observed the suggested mini-
mum resale prices. He further advised that this meant
that “we can lawfully say ‘we will sell you only so long as
you observe such minimum retail prices’ but cannot say
‘we will sell you only if you agree to observe such mini-
mum retail prices,” since except as permitted by Fair
Trade legislations [sic] agreements as to resale price
maintenance are invalid.” Thereafter in July the branch
manager put into effect a program for promoting ob-
servance of the suggested minimum retail prices by the
retailers involved. The program contemplated the par-
ticipation of the five drug wholesalers. In order to insure
that retailers who did not comply would be cut off from
sources of supply, representatives of Parke Davis visited
the wholesalers and told them, in effect, that not only
would Parke Davis refuse to sell to wholesalers who did
not adhere to the policy announced in its catalogue,
but also that it would refuse to sell to wholesalers who
sold Parke Davis produets to retailers who did not observe
the suggested minimum retail prices. Each wholesaler
was interviewed individually but each was informed that
his competitors were also being apprised of this. The
wholesalers without exception indicated a willingness to
go along.

Representatives called contemporaneously upon the
retailers involved, individually, and told each that if he
did not observe the suggested minimum retail prices,
Parke Davis would refuse to deal with him, and that fur-
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thermore he would be unable to purchase any Parke Davis
products from the wholesalers. Each of the retailers
was also told that his competitors were being similarly
informed.

Several retailers refused to give any assurances of com-
pliance and continued after these July interviews to
advertise and sell Parke Davis products at prices below the
suggested minimum retail prices. Their names were fur-
nished by Parke Davis to the wholesalers. Thereafter
Parke Davis refused to fill direct orders from such retailers
and the wholesalers likewise refused to fill their orders.*
This ban was not limited to the Parke Davis products
being sold below the suggested minimum prices but
included all the company’s products, even those necessary
to fill preseriptions.

The president of Dart Drug Company, one of the
retailers cut off, protested to the assistant branch man-
ager of Parke Davis that Parke Davis was diseriminat-
ing against him because a drugstore across the street,
one of the Peoples Drug chain, had a sign in its window
advertising Parke Davis products at cut prices. The
retaller was told that if this were so the branch manager
“would see Peoples and try to get them in line.”” The
branch manager testified at the trial that thereafter he
talked to a vice-president of Peoples and that the
following occurred:

“Q. Well, now, you told Mr. Downey [the vice-
president of Peoples] at this meeting, did you not,
Mr. Powers, [the assistant branch manager of Parke
Davis] that you noticed that Peoples were cutting
prices?

“A. Yes.

* When Parke Davis learned from a wholesaler’s invoice that he
had filled an order of one of the retailers, Parke Davis protested but
was satisfied when the wholesaler explained that this was an oversight.
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“Q. And you told him, did you not, that it had
been the Parke, Davis policy for many years to do
business only with individuals that maintained the
scheduled prices?

“A. T told Mr. Downey that we had a policy in
our catalog, and that anyone that did not go along
with our policy, we were not interested in doing
business with them.

“Q. . . . Now, Mr. Downey told you on the occa-
sion of this visit, did he not, that Peoples would stop
cutting prices and would abide by the Parke-Davis
policy, is that right?

“A. That is correct.

“Q. When you went to call on Mr. Downey, you
solicited his support of Parke, Davis policies, is not
that right?

“A. That is right.

“Q. And he said, I will abide by your policy?

“A. That is right.”

The Distriet Court found, apparently on the basis of
this testimony, that “The Peoples’ representative stated
that Peoples would stop cutting prices on Parke, Davis’
products and Parke, Davis continued to sell to Peoples.”

But five retailers continued selling Parke Davis prod-
ucts at less than the suggested minimum prices from
stocks on hand. Within a few weeks Parke Davis modi-
fied its program. Its officials believed that the selling at
discount prices would be deterred, and the effects min-
imized of any isolated instances of discount selling which
might continue, if all advertising of such prices were dis-
continued. In August the Parke Davis representatives
again called on the retailers individually. When inter-
viewed, the president of Dart Drug Company indi-
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cated that he might be willing to stop advertising,
although continuing to sell at discount priees, if shipments
to him were resumed. Kach of the other retailers was
then told individually by Parke Davis representatives
that Dart was ready to discontinue advertising. Each
thereupon said that if Dart stopped advertising he would
also. On August 28 Parke Davis reported this reaction
to Dart. Thereafter all of the retailers discontinued ad-
vertising of Parke Davis vitamins at less than suggested
minimum retail prices and Parke Davis and the whole-
salers resumed sales of Parke Davis products to them.
However, the suspension of advertising lasted only a
month. One of the retailers again started newspaper
advertising in September and, despite efforts of Parke
Davis to prevent it, the others quickly followed suit.
Parke Davis then stopped trying to promote the retailers’
adherence to its suggested resale prices, and neither it nor
the wholesalers have since declined further dealings with
them.”? A reason for this was that the Department of
Justice, on complaint of Dart Drug Company, had begun
an investigation of possible violation of the antitrust laws.

The Distriet Court held that the Government’s proofs
did not establish a violation of the Sherman Act because
“the actions of [Parke Davis] were properly unilateral
and sanctioned by law under the doctrine laid down in
the case of United States v. Colgate & Co., 250 U. S.
300 . ...” 164 F. Supp., at 829.

The Colgate case came to this Court on writ of error
under the Criminal Appeals Act, 34 Stat. 1246, from a
District Court judgment dismissing an indietment for
violation of the Sherman Act. The indictment proceeded

5 Except that in December 1957, Parke Davis informed Dart Drug
Company that it did not intend to have any further dealings with
Dart. The latter has, however, continued to purchase Parke Davis
products from wholesalers. Thus, Dart Drug cannot receive the
volume discount on large quantity purchases.
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solely upon the theory of an unlawful combination be-
tween Colgate and its wholesale and retail dealers for
the purpose and with the effect of procuring adherence
on the part of the dealers to resale prices fixed by the
company. However, the District Court construed the
indictment as not charging a combination by agreement
between Colgate and its customers to maintain prices.
This Court held that it must disregard the allegations of
the indictment since the District Court’s interpretation
of the indictment was binding and that without an alle-
gation of unlawful agreement there was no Sherman Act
violation charged. The Court said:

“The purpose of the Sherman Act is to prohibit
monopolies, contracts and combinations which prob-
ably would unduly interfere with the free exercise
of their rights by those engaged, or who wish to
engage, in trade and commerce—in a word to preserve
the right of freedom to trade. In the absence of any
purpose to create or maintain a monopoly, the act
does not restrict the long recognized right of trader
or manufacturer engaged in an entirely private busi-
ness, freely to exercise his own independent discre-
tion as to parties with whom he will deal. And, of
course, he may announce in advance the circum-
stances under which he will refuse to sell.” 250 U. S.,
at 307.

The Government concedes for the purposes of this case
that under the Colgate doctrine a manufacturer, having
announced a price maintenance policy, may bring about
adherence to it by refusing to deal with customers who do
not observe that policy. The Government contends,
however, that subsequent decisions of this Court compel
the holding that wha<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>