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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of the
Chief Justice and Associate Justices of this Court among
the circuits, agreeably to the Acts of Congress in such
case made and provided, and that such allotment be
entered of record, viz:

For the First Circuit, FELIx FRANKFURTER, Associate
Justice.

For the Second Circuit, RoBert H. JAcksoN, Associate
Justice.

For the Third Circuit, HaroLp H. BurtoN, Associate
Justice.

For the Fourth Circuit, Frep M. Vinson, Chief Justice.

For the Fifth Circuit, Huco L. BLack, Associate Justice.

For the Sixth Circuit, STANLEY REED, Associate Justice.

For the Seventh Circuit, FrRanx MurpHY, Associate
Justice.

For the Eighth Circuit, WiLEy RuTLEDGE, Associate
Justice.

For the Ninth Circuit, WiLLiam O. DougLas, Associate
Justice.

For the Tenth Circuit, WiLey RuTLEDGE, Associate
Justice.

For the District of Columbia, Frep M. Vinson, Chief
Justice.

October 14, 1946.

(For next previous allotment, see 328 U. S. p. 1v.)
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1. Under § 113 (a) (5) of the Revenue Act of 1938, the “unadjusted
basis” for determining gain or loss on the sale of physical property
acquired by bequest subject to an unassumed mortgage is the value
of the property undiminished by the amount of the mortgage.
Pp. 5-11.

The word “property,” as used in that section, means a physical
thing which is a subject of ownership or the owner’s legal rights
therein and not merely his “equity” after deducting the amount
of mortgages or other liens. Pp. 5-11.

2. Under § 113 (b) (1) (B) of the Revenue Act of 1938, a taxpayer
who acquired an apartment house by bequest subject to an un-
assumed mortgage equal to the value thereof, operated it for
several years, and sold it for a price slightly in excess of the amount
of the mortgage, was entitled to deductions for depreciation on
the building; and the “adjusted basis” for determining gain or loss
on the sale is to be determined by deducting such depreciation
allowances from the value of the property at the time of acquisi-
tion. Pp. 11-12.

3. Under § 111 (b) of the Revenue Act of 1938, the “amount real-
ized” on a sale of property for cash subject to an existing mortgage
is the amount of the cash realized plus the amount of the mortgage,

1
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even though the seller had acquired the property subject to the
mortgage, which he never assumed, and the buyer neither assumed
nor paid the mortgage. Pp. 12-14.

4. On an appeal from a decision of the Tax Court, the Circuit Court
of Appeals had jurisdiction to review determinations by the Tax
Court that “property” as used in § 113 (a) and related sections
of the Revenue Act of 1938 means “equity,” and that the amount
of a mortgage subject to which property is sold is not the measure
of a benefit realized within the meaning of § 111 (b), since these
determinations announced rules of general applicability on clear-
cut questions of law. P. 15.

5. As here construed, the Revenue Act of 1938 does not tax some-
thing which is not “income” within the meaning of the Sixteenth
Amendment. Pp. 15-16.

153 F. 2d 504, affirmed.

The Tax Court expunged part of a deficiency determined
by the Commissioner of Internal Revenue on account of
the income tax on a gain realized on the sale of an apart-
ment house which had been acquired by the taxpayer by
bequest subject to an unassumed mortgage. 3 T. C. 585.
The Circuit Court of Appeals reversed. 153 F. 2d 504.
This Court granted certiorari. 328 U. S. 826. Affirmed,
p. 16.

Edward S. Bentley argued the cause and filed a brief
for petitioner.

J. Louis Monarch argued the cause for respondent.
With him on the brief were Acting Solicitor General
Washington, Sewall Key and Morton K. Rothschild.

Mg. CHIEF JusTicE ViNsoN delivered the opinion of
the Court.

The question here is how a taxpayer who acquires de-
preciable property subject to an unassumed mortgage,
holds it for a period, and finally sells it still so encumbered,
must compute her taxable gain.




CRANE v. COMMISSIONER. 3
1 Opinion of the Court.

Petitioner was the sole beneficiary and the executrix
of the will of her husband, who died January 11, 1932.
He then owned an apartment building and lot subject to
a mortgage,' which secured a prineipal debt of $255,000.00
and interest in default of $7,042.50. As of that date, the
property was appraised for federal estate tax purposes at
a value exactly equal to the total amount of this encum-
brance. Shortly after her husband’s death, petitioner
entered into an agreement with the mortgagee whereby
she was to continue to operate the property—collecting
the rents, paying for necessary repairs, labor, and other
operating expenses, and reserving $200.00 monthly for
taxes—and was to remit the net rentals to the mortgagee.
This plan was followed for nearly seven years, during
which period petitioner reported the gross rentals as in-
come, and claimed and was allowed deductions for taxes
and operating expenses paid on the property, for interest
paid on the mortgage, and for the physical exhaustion of
the building. Meanwhile, the arrearage of interest in-
creased to $15,857.71. On November 29, 1938, with the
mortgagee threatening foreclosure, petitioner sold to a
third party for $3,000.00 cash, subject to the mortgage,
and paid $500.00 expenses of sale.

Petitioner reported a taxable gain of $1,250.00. Her
theory was that the “property” which she had acquired
n 1932 and sold in 1938 was only the equity, or the excess
in the value of the apartment building and lot over the
amount of the mortgage. This equity was of zero value
when she acquired it. No depreciation could be taken on
a zero value.? Neither she nor her vendee ever assumed

! The record does not show whether he was personally liable for the
debt,.

*This position is, of course, inconsistent with her practice in claim-
Ing such deductions in each of the years the property was held. The
deductions so claimed and allowed by the Commissioner were in the
total amount of $25,500.00.

755552 O—48——5
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the mortgage, so, when she sold the equity, the amount
she realized on the sale was the net cash received, or
$2,500.00. This sum less the zero basis constituted her
gain, of which she reported half as taxable on the assump-
tion that the entire property was a “capital asset.” ®

The Commissioner, however, determined that petitioner
realized a net taxable gain of $23,767.03. His theory was
that the “property” acquired and sold was not the equity,
as petitioner claimed, but rather the physical property
itself, or the owner’s rights to possess, use, and dispose of
it, undiminished by the mortgage. The original basis
thereof was $262,042.50, its appraised value in 1932. Of
this value $55,000.00 was allocable to land and $207,042.50
to building.* During the period that petitioner held the
property, there was an allowable depreciation of $28,045.10
on the building,® so that the adjusted basis of the building
at the time of sale was $178,997.40. The amount realized
on the sale was said to include not only the $2,500.00 net
cash receipts, but also the principal amount ® of the mort-
gage subject to which the property was sold, both totaling
$257,500.00. The selling price was allocable in the pro-
portion, $54,471.15 to the land and $203,028.85 to the |
building.” The Commissioner agreed that the land was

38ee §117 (a), (b), Revenue Act of 1938, c. 289, 52 Stat. 447.
Under this provision only 509 of the gain realized on the sale of a ‘
“capital asset” need be taken into account, if the property had been
held more than two years.

4 The parties stipulated as to the relative parts of the 1932 appraised
value and of the 1938 sales price which were allocable to land and
building.

5The parties stipulated that the rate of depreciation applicable to
the building was 2% per annum.

¢ The Commissioner explains that only the principal amount, rather
than the total present debt secured by the mortgage, was deemed to be |
a measure of the amount realized, because the difference was at-
tributable to interest due, a deductible item.

7 See supra, note 4.

R
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a “capital asset,” but thought that the building was not.®
Thus, he determined that petitioner sustained a capital
loss of $528.85 on the land, of which 50% or $264.42 was
taken into account, and an ordinary gain of $24,031.45
on the building, or a net taxable gain as indicated.

The Tax Court agreed with the Commissioner that the
building was not a “capital asset.” 1In all other respects
it adopted petitioner’s contentions, and expunged the de-
ficiency.® Petitioner did not appeal from the part of the
ruling adverse to her, and these questions are no longer at
issue. On the Commissioner’s appeal, the Circuit Court
of Appeals reversed, one judge dissenting.® We granted
certiorari because of the importance of the questions
raised as to the proper construction of the gain and loss
provisions of the Internal Revenue Code."

The 1938 Act,”* § 111 (a), defines the gain from “the
sale or other disposition of property” as “the excess of the
amount realized therefrom over the adjusted basis pro-
vided in section 113 (b) . . . .” It proceeds, § 111 (b), to
define “the amount realized from the sale or other disposi-
tion of property” as “the sum of any money received plus

8See § 117 (a) (1), Revenue Act of 1938, supra.

?3 T. C. 585. The Court held that the building was not a “capital
asset” within the meaning of § 117 (a) and that the entire gain on the
building had to be taken into account under § 117 (b), because it found
that the building was of a character subject to physical exhaustion
and that petitioner had used it in her trade or business.

But because the Court accepted petitioner’s theory that the entire
property had a zero basis, it held that she was not entitled to the 1938
depreciation deduction on the building which she had inconsistently
claimed.

For these reasons, it did not expunge the deficiency in its entirety.

10153 F. 2d 504.

11328 U. S. 826.

1 All subsequent references to a revenue act are to this Act unless
O.therwise indicated. The relevant parts of the gain and loss pro-
Visions of the Act and Code are identical.
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the fair market value of the property (other than money)
received.” Further, in § 113 (b), the “adjusted basis for
determining the gain or loss from the sale or other disposi-
tion of property” is declared to be “the basis determined
under subsection (a), adjusted . .. [(1) (B)] . .. for
exhaustion, wear and tear, obsolescence, amortization
. . . to the extent allowed (but not less than the amount
allowable) . . . .” The basis under subsection (a) “if
the property was acquired by . . . devise . . . or by the
decedent’s estate from the decedent,” § 113 (a) (5), is
“the fair market value of such property at the time of such
acquisition.”

Logically, the first step under this scheme is to de-
termine the unadjusted basis of the property, under § 113
(a) (5), and the dispute in this case is as to the construc-
tion to be given the term “property.” If “property,” as
used in that provision, means the same thing as “equity,”
it would necessarily follow that the basis of petitioner’s
property was zero, as she contends. If, on the contrary,
it means the land and building themselves, or the owner’s
legal rights in them, undiminished by the mortgage, the
basis was $262,042.50.

We think that the reasons for favoring one of the latter
constructions are of overwhelming weight. In the first
place, the words of statutes—including revenue acts—
should be interpreted where possible in their ordi-
nary, everyday senses.” The only relevant definitions of
“property” to be found in the principal standard dic-
tionaries ** are the two favored by the Commissioner, 1. €.,
either that “property” is the physical thing which is a
subject of ownership, or that it is the aggregate of the
owner’s rights to control and dispose of that thing.

13 0ld Colony R. Co. v. Commissioner, 284 U. S. 552, 560.

14 See Webster’s New International Dictionary, Unabridged, 2d
Ed.; Funk & Wagnalls’ New Standard Dictionary; Oxford English
Dictionary.
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“Equity” is not given as a synonym, nor do either of the
foregoing definitions suggest that it could be correctly so
used. Indeed, “equity” is defined as “the value of a
property . . . above the total of the liens. . . .”* The
contradistinction could hardly be more pointed. Strong
countervailing considerations would be required to support
a contention that Congress, in using the word “property,”
meant “equity,” or that we should impute to it the intent
to convey that meaning.'®

In the second place, the Commissioner’s position has
the approval of the administrative construction of § 113
(a) (5). With respect to the valuation of property under
that section, Reg. 101, Art. 113 (a) (5)-1, promulgated
under the 1938 Act, provided that “the value of property
as of the date of the death of the decedent as appraised
for the purpose of the Federal estate tax . . . shall be
deemed to be its fair market value . . . .” The land and
building here involved were so appraised in 1932, and
their appraised value—$262,042.50—was reported by pe-
titioner as part of the gross estate. This was in accord-
ance with the estate tax law ¥ and regulations® which
had always required that the value of decedent’s prop-
erty, undiminished by liens, be so appraised and returned,
and that mortgages be separately deducted in computing
the net estate®* As the quoted provision of the Regula-

1> See Webster’s New International Dictionary, supra.

% Crooks v. Harrelson, 282 U. 8. 55, 59.

"See §§202 and 203 (a) (1), Revenue Act of 1916; §§402 and
403 (a) (1), Revenue Acts of 1918 and 1921; §§302, 303 (a) (1),
Revenue Acts of 1924 and 1926; § 805, Revenue Act of 1932.

®See Reg. 37, Arts. 13, 14, and 47; Reg. 63, Arts. 12, 13, and 41;
Reg. 68, Arts. 11, 13, and 38; Reg. 70, Arts. 11, 13, and 38; Reg. 80,
Arts. 11, 13, and 38.

¥See City Bank Farmers' Trust Co. v. Bowers, 68 F. 2d 909,
cert. denied, 292 U. S. 644; Rodiek v. Helvering, 87 F. 2d 328;
Adriance v. Higgins, 113 F. 2d 1013.
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tions has been in effect since 1918, and as the relevant
statutory provision has been repeatedly reenacted since
then in substantially the same form,* the former may itself
now be considered to have the force of law.*

Moreover, in the many instances in other parts of the
Act in which Congress has used the word “property,” or
expressed the idea of “property” or “equity,” we find no
mstances of a misuse of either word or of a confusion of
the 1deas.” In some parts of the Act other than the gain
and loss sections, we find “property” where it is unmis-
takably used in its ordinary sense.”* On the other hand,
where either Congress or the Treasury intended to convey
the meaning of “equity,” it did so by the use of appropriate
language.”

20 See also Reg. 45, Art. 1562; Reg. 62, Art. 1563; Reg. 65, Art. 1594;
Reg. 69, Art. 1594; Reg. 74, Art. 596; Reg. 77, Art. 596; Reg. 86,
Art. 113 (a) (5)-1 (¢); Reg. 94, Art. 113 (a) (5)-1 (¢); Reg. 103,
§ 19.113 (a) (5)-1 (c); Reg. 111, §29.113 (a) (5)-1 (e).

21§ 202 (a) (3), Revenue Act of 1921; § 204 (a) (5), Revenue Act
of 1924; § 204 (a) (5), Revenue Act of 1926; § 113 (a) (5), Revenue
Act of 1928; § 113 (a) (5), Revenue Act of 1932; § 113 (a) (5), Rev-
enue Act of 1934; § 113 (a) (5), Revenue Act of 1936; § 113 (a) (5),
Revenue Act of 1938; § 113 (a) (5), Internal Revenue Code.

22 Helvering v. Reynolds Co., 306 U.S. 110, 114.

23 Cf. Helvering v. Stockholms Bank, 293 U. S. 84, 87.

24 Sec. 23 (a) (1) permits the deduction from gross income of
“rentals . . . required to be made as a condition to the continued
use . . . for purposes of the trade or business, of property . .. in
which he [the taxpayer] has no equity.” (Italies supplied.)

Sec. 23 (1) permits the deduction from gross income of “a reasonable
allowance for the exhaustion, wear and tear of property used in the
trade or business . . . .” (Italics supplied.)

See also §303 (a) (1), Revenue Act of 1926, c. 27, 44 Stat. 9;
§ 805, Revenue Act of 1932, ¢. 209, 47 Stat. 280.

25 See §23 (a) (1), supra, note 24; § 805, Revenue Act of 1932,
supra, note 24; §3482, 1. R. C.; Reg. 105, § 81.38. This provision
of the Regulations, first appearing in 1937, T. D. 4729, 1937-1 Cum.
Bull. 284, 289, permitted estates which were not liable on mortgages
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A further reason why the word “property” in § 113 (a)
should not be construed to mean “equity” is the bearing
such construction would have on the allowance of deduc-
tions for depreciation and on the collateral adjustments
of basis.

Section 23 (1) permits deduction from gross income of
“a reasonable allowance for the exhaustion, wear and tear
of property . .. .” Sections 23 (n) and 114 (a) declare
that the “basis upon which exhaustion, wear and tear . . .
are to be allowed” is the basis “provided in section 113 (b)
for the purpose of determining the gain upon the sale” of
the property, which is the § 113 (a) basis “adjusted . . .
for exhaustion, wear and tear . . . to the extent allowed
(but not less than the amount allowable). . . .”

Under these provisions, if the mortgagor’s equity were
the § 113 (a) basis, it would also be the original basis from
which depreciation allowances are deducted. If it is, and
if the amount of the annual allowances were to be com-
puted on that value, as would then seem to be required,®
they will represent only a fraction of the cost of the corre-
sponding physical exhaustion, and any recoupment by the
mortgagor of the remainder of that cost can be effected
only by the reduction of his taxable gain in the year of
sale* If, however, the amount of the annual allowances

applicable to certain of decedent’s property to return “only the value
of the equity of redemption (or value of the property, less the
indebtedness) . . . .”

* Secs. 23 (n) and 114 (a), in defining the “basis upon which” de-
preciation is “to be allowed,” do not distinguish between basis as the
minuend from which the allowances are to be deducted, and as the
dividend from which the amount of the allowance is to be computed.
The Regulations indicate that the basis of property is the same for
both purposes. Reg. 101, Art. 23 (1)—4, 5.

*"This is contrary to Treasury practice, and to Reg. 101, Art. 23
(1)-5, which provides in part:

“The eapital sum to be recovered shall be charged off over the useful
life of the property, either in equal annual installments or in accord-
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were to be computed on the value of the property, and then
deducted from an equity basis, we would in some instances
have to accept deductions from a minus basis or deny
deductions altogether.® The Commissioner also argues
that taking the mortgagor’s equity as the § 113 (a) basis
would require the basis to be changed with each payment
on the mortgage,” and that the attendant problem of re-
peatedly recomputing basis and annual allowances would
be a tremendous accounting burden on both the Com-
missioner and the taxpayer. Moreover, the mortgagor
would acquire control over the timing of his depreciation
allowances.

Thus it appears that the applicable provisions of the
Act expressly preclude an equity basis, and the use of it is
contrary to certain implicit principles of income tax de-
preciation, and entails very great administrative difficul-
ties.® It may be added that the Treasury has never
furnished a guide through the maze of problems that arise
in connection with depreciating an equity basis, but, on
the contrary, has consistently permitted the amount of
depreciation allowances to be computed on the full value
of the property, and subtracted from it as a basis. Surely,

ance with any other recognized trade practice, such as an apportion-
ment of the capital sum over units of production.”

See Detroit Edison Co. v. Commissioner, 319 U. S. 98, 101.

280 long as the mortgagor remains in possession, the mortgagee
can not take depreciation deductions, even if he is the one who actu-
ally sustains the capital loss, as § 23 (1) allows them only on property
“used in the trade or business.”

2 Sec. 113 (b) (1) (A) requires adjustment of basis “for expendi-
tures . . . properly chargeable to capital account . . ..”

3 Obviously we are not considering a situation in which a taxpayer
has acquired and sold an equity of redemption only, i. e., a right to
redeem the property without a right to present possession. In that
situation, the right to redeem would itself be the aggregate of the tax-
payer’s rights and would undoubtedly constitute “property” within
the meaning of § 113 (a). No depreciation problems would arise.
See note 28.
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Congress’ long-continued acceptance of this situation
gives it full legislative endorsement.®

We conclude that the proper basis under § 113 (a) (5)
is the value of the property, undiminished by mortgages
thereon, and that the correct basis here was $262,042.50.
The next step is to ascertain what adjustments are re-
quired under § 113 (b). As the depreciation rate was
stipulated, the only question at this point is whether the
Commissioner was warranted in making any depreciation
adjustments whatsoever.

Section 113 (b) (1) (B) provides that “proper adjust-
ment in respect of the property shall in all cases be

made . . . for exhaustion, wear and tear . . . to the ex-
tent allowed (but not less than the amount allow-
able) . . ..” (Italics supplied.) The Tax Court found

on adequate evidence that the apartment house was prop-
erty of a kind subject to physical exhaustion, that it was
used in taxpayer’s trade or business, and consequently that
the taxpayer would have been entitled to a depreciation
allowance under § 23 (1), except that, in the opinion of
that Court, the basis of the property was zero, and it was
thought that depreciation could not be taken on a zero
basis. As we have just decided that the correct basis of
the property was not zero, but $262,042.50, we avoid this
difficulty, and conclude that an adjustment should be
made as the Commissioner determined.

Petitioner urges to the contrary that she was not en-
titled to depreciation deductions, whatever the basis of
the property, because the law allows them only to one who
actually bears the capital loss,” and here the loss was not
hers but the mortgagee’s. We do not see, however, that
she has established her factual premise. There was no
finding of the Tax Court to that effect, nor to the effect

3 See note 22.
% See Helvering v. Lazarus & Co., 308 U. 8. 252; Duffy v. Central
R.Co., 268 U. 8. 55, 64.
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that the value of the property was ever less than the
amount of the lien. Nor was there evidence in the rec-
ord, or any indication that petitioner could produce evi-
dence, that this was so. The facts that the value of the
property was only equal to the lien in 1932 and that during
the next six and one-half years the physical condition of
the building deteriorated and the amount of the lien in-
creased, are entirely inconclusive, particularly in the light
of the buyer’s willingness in 1938 to take subject to the
increased lien and pay a substantial amount of cash to
boot. Whatever may be the rule as to allowing deprecia-
tion to a mortgagor on property in his possession which
is subject to an unassumed mortgage and clearly worth
less than the lien, we are not faced with that problem and
see no reason to decide it now.

At last we come to the problem of determining the
“amount realized” on the 1938 sale. Section 111 (b), it
will be recalled, defines the “amount realized” from “the
sale . . . of property” as “the sum of any money received
plus the fair market value of the property (other than
money) received,” and § 111 (a) defines the gain on “the
sale . . . of property” as the excess of the amount realized
over the basis. Quite obviously, the word “property,”
used here with reference to a sale, must mean “property’” in
the same ordinary sense intended by the use of the word
with reference to acquisition and depreciation in § 113,
both for certain of the reasons stated heretofore in discuss-
ing its meaning in § 113, and also because the functional
relation of the two sections requires that the word mean
the same in one section that it does in the other. If the
“property” to be valued on the date of acquisition is the
property free of liens, the “property” to be priced on a
subsequent sale must be the same thing.®

33 See Maguire v. Commissioner, 313 U.S.1, 8.
We are not troubled by petitioner’s argument that her contract of
sale expressly provided for the conveyance of the equity only. She
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Starting from this point, we could not aceept petition-
er's contention that the $2,500.00 net cash was all she
realized on the sale except on the absurdity that she sold
a quarter-of-a-million dollar property for roughly one per
cent of its value, and took a 99 per cent loss. Actually,
petitioner does not urge this. She argues, conversely,
that because only $2,500.00 was realized on the sale, the
“property’’ sold must have been the equity only, and that
consequently we are forced to accept her contention as to
the meaning of “property” in § 113. We adhere, how-
ever, to what we have already said on the meaning of
“property,” and we find that the absurdity is avoided by
our conclusion that the amount of the mortgage is prop-
erly included in the “amount realized” on the sale.

Petitioner concedes that if she had been personally
liable on the mortgage and the purchaser had either paid
or assumed it, the amount so paid or assumed would be
considered a part of the “amount realized” within the
meaning of § 111 (b).* The cases so deciding have al-
ready repudiated the notion that there must be an actual
receipt by the seller himself of “money” or “other prop-
erty,” in their narrowest senses. 1t was thought to be
decisive that one section of the Act must be construed
80 as not to defeat the intention of another or to frustrate
the Act as a whole,® and that the taxpayer was the “bene-
ficiary” of the payment in “as real and substantial [a
sense] as if the money had been paid it and then paid
over by it to its creditors.” *

actually conveyed title to the property, and the buyer took the same
property that petitioner had acquired in 1932 and used in her trade
or business until its sale.

% United States v. Hendler, 303 U. 8. 564; Brons Hotels, Inc., 34
B. T. A. 376; Walter F. Haass, 37 B. T. A. 948. See Douglas V.
Willcuts, 296 U. S. 1, 8.

% See Brons Hotels, Inc., supra, 34 B. T. A. at 381.

 See United States v. Hendler, supra, 303 U. S. at 566.
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Both these points apply to this case. The first has
been mentioned already. As for the second, we think
that a mortgagor, not personally liable on the debt, who
sells the property subject to the mortgage and for addi-
tional consideration, realizes a benefit in the amount of
the mortgage as well as the boot.* If a purchaser pays
boot, it is immaterial as to our problem whether the mort-
gagor is also to receive money from the purchaser to dis-
charge the mortgage prior to sale, or whether he is merely
to transfer subject to the mortgage—it may make a differ-
ence to the purchaser and to the mortgagee, but not to
the mortgagor. Or put in another way, we are no more
concerned with whether the mortgagor is, strictly speak-
ing, a debtor on the mortgage, than we are with whether
the benefit to him is, strictly speaking, a receipt of money
or property. We are rather concerned with the reality
that an owner of property, mortgaged at a figure less than
that at which the property will sell, must and will treat
the conditions of the mortgage exactly as if they were
his personal obligations.®® If he transfers subject to the
mortgage, the benefit to him is as real and substantial as
if the mortgage were discharged, or as if a personal debt
in an equal amount had been assumed by another.

Therefore we conclude that the Commissioner was right
in determining that petitioner realized $257,500.00 on
the sale of this property.

37 Obviously, if the value of the property is less than the amount of
the mortgage, a mortgagor who is not personally liable cannot realize
a benefit equal to the mortgage. Consequently, a different problem
might be encountered where a mortgagor abandoned the property or
transferred it subject to the mortgage without receiving boot. That is
not this case.

38 For instance, this petitioner returned the gross rentals as her own
income, and out of them paid interest on the mortgage, on which she
claimed and was allowed deductions. See Reg. 77, Art. 141; Reg. 86,
Art. 23 (b)-1; Reg. 94, Art. 23 (b)-1; Reg. 101, Art. 23 (b)-1.
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The Tax Court’s contrary determinations, that “prop-
erty,” as used in § 113 (a) and related sections, means
“equity,” and that the amount of a mortgage subject to
which property is sold is not the measure of a benefit real-
ized, within the meaning of § 111 (b), announced rules of
general applicability on clear-cut questions of law.*® The
Circuit Court of Appeals therefore had jurisdiction to
review them.®

Petitioner contends that the result we have reached
taxes her on what is not income within the meaning of the
Sixteenth Amendment. If this is because only the direct
receipt of cash is thought to be income in the constitutional
sense, her contention is wholly without merit.* If it is
because the entire transaction is thought to have been “by
all dictates of common sense . . . a ruinous disaster,” as
it was termed in her brief, we disagree with her premise.
She was entitled to depreciation deductions for a period of
nearly seven years, and she actually took them in almost
the allowable amount. The crux of this case, really, is
whether the law permits her to exclude allowable deduc-
tions from consideration in computing gain.* We have

39 See Commissioner v. Wilcox, 327 U. S. 404, 410; Trust of Bingham
v. Commissioner, 325 U. 8. 365, 369-372. Cf. John Kelley Co. v.
Commissioner, 326 U. S. 521, 527; Dobson v. Commissioner, 320 U. S.
489,

4 Ibid ; see also § 1141 (a) and (¢), I. R.C.

4 Douglas v. Willcuts, supra, 296 U. S. at 9; Burnet v. Wells, 289
U.8. 670, 677.

“1n the course of the argument some reference was made, as by
analogy, to a situation in which a taxpayer acquired by devise property
subject to a mortgage in an amount greater than the then value of the
property, and later transferred it to a third person, still subject to the
mortgage, and for a cash boot. Whether or not the difference between
the value of the property on acquisition and the amount of the
mortgage would in that situation constitute either statutory or con-
stitutional income is a question which is different from the one before
us, and which we need not presently answer.
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already showed that, if it does, the taxpayer can enjoy
a double deduction, in effect, on the same loss of assets.
The Sixteenth Amendment does not require that result
any more than does the Act itself.

Affirmed.

MR. JusTICE JACKSON, dissenting.

The Tax Court concluded that this taxpayer acquired
only an equity worth nothing. The mortgage was in
default, the mortgage debt was equal to the value of the
property, any possession by the taxpayer was forfeited
and terminable immediately by foreclosure, and per-
haps by a receiver pendente lite. Arguments can be
advanced to support the theory that the taxpayer received
the whole property and thereupon came to owe the whole
debt. Likewise it is argued that when she sold she trans-
ferred the entire value of the property and received release
from the whole debt. But we think these arguments are
not so conclusive that it was not within the province of
the Tax Court to find that she received an equity
which at that time had a zero value. Dobson v. Com-
missioner, 320 U. S. 489 ; Commussioner v. Scottish Ameri-
can Investment Co., Ltd., 323 U. S. 119. The taxpayer
never became personally liable for the debt, and hence
when she sold she was released from no debt. The mort-
gage debt was simply a subtraction from the value of what
she did receive, and from what she sold. The subtraction
left her nothing when she acquired it and a small margin
when she sold it. She acquired a property right equiva-
lent to an equity of redemption and sold the same thing.
It was the “property” bought and sold as the Tax Court
considered it to be under the Revenue Laws. We are not
required in this case to decide whether depreciation was
properly taken, for there is no issue about it here.
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We would reverse the Court of Appeals and sustain the
decision of the Tax Court.

Mg. Justice FRaNKFURTER and MR. JUSTICE DouGLAS
join in this opinion.

WALLING, WAGE AND HOUR ADMINISTRATOR,
v. HALLIBURTON OIL WELL CEMENTING CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No.74. Argued February 7, 10, 1947.—Decided April 14, 1947.

1. After enactment of the Fair Labor Standards Act, an employer
whose employees worked irregular hours varying from less than
30 to more than 100 per week and formerly received fixed monthly
salaries, entered into contracts with them individually which in
each case specified a basic rate of pay per hour for the first 40
hours in any workweek and not less than one and one-half times
that rate per hour for overtime, with a guaranty that the employee
should receive each week for regular time and overtime not less
than a specified amount. Under this plan, the employee worked
more than 84 hours before he became entitled to any pay in addition
to the weekly guaranty; but, when he worked enough hours to
earn more than the guaranty, the surplus time was paid for at
1509, of the basic contract rate. His compensation equalled or
exceeded that which he was receiving when the Act went into effect
and exceeded the minima which the Act preseribes. Held: This
contract did not violate § 7 (a) of the Act. Pp. 18-26.

2. Walling v. Belo Corp., 316 U. S. 624, followed. Walling v. Hel-
merich & Payne, Inc., 323 U. 8. 37; Overnight Motor Co. v.
Missel, 316 U. 8. 572; Walling v. Y oungerman-Reynolds Hardwood
Co., 325 U. S. 419; Walling v. Harnischfeger Corp., 325 U. 8. 427,
distinguished. Pp. 20-26.

152 F. 2d 622, affirmed.

The District Court denied relief in a suit by the Wage
and Hour Administrator to enjoin alleged violations of
§7 (a) of the Fair Labor Standards Act. 57 F. Supp.
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408. The Circuit Court of Appeals affirmed. 152 F. 2d
622. This Court granted certiorari. 328 U. S. 828.
Affirmed, p. 26.

Morton Liftin argued the cause for petitioner. With
him on the brief were Solicitor General McGrath, Arnold
Raum, William S. Tyson and Joseph M. Stone.

Ben F. Saye and Paul Sandmeyer argued the cause for
respondent. With them on the brief was Gurney E.
Newlin. Harry C. Robb entered an appearance for
respondent.

Mg. Cuikr JusTick ViNsoN delivered the opinion of the
Court.

This case brings here a question as to the application
of the overtime provisions of the Fair Labor Standards
Act* to the payment of compensation pursuant to employ-
ment contracts similar to those in Walling v. Belo Corp.,
316 U. S. 624.

Respondent is engaged in the business of cementing,
testing and otherwise servicing oil wells, for which it uses
its own peculiar equipment. To operate this equipment
respondent retains a highly stabilized group of skilled
and specially trained “field employees.” The volume of
respondent’s business, however, is highly inconstant.

152 Stat. 1060, 29 U. S. C. § 201 et seq. The relevant overtime
provisions, contained in § 7 (a), 29 U. S. C. § 207 (a), are as follows:

“No employer shall, except as otherwise provided in this section,
employ any of his employees who is engaged in commerce or in the
production of goods for commerce—

“(3) for a workweek longer than forty hours after the expiration
of the second year from such date, unless such employee receives
compensation for his employment in excess of the hours above specified
at a rate not less than one and one-half times the regular rate at which
he is employed.”
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Consequently, these employees are required to work a
variable number of hours from day to day and from week
to week.

Prior to passage of the Act in 1938, these employees
were paid fixed monthly salaries. Thereafter, they were
put on a “weekly-guarantee” plan similar to that which
was to be involved in the Belo case. This plan was aban-
doned March 1, 1942, under pressure from the Adminis-
trator of the Act, and reinstated July 1, 1942, after the
Belo decision had seemed to end all questions as to its le-
gality.? Since its reinstatement the plan has been con-
tinuously in effect, and embodied in formal written
contracts between respondent and the employees to whom
it has applied.

The part of these contracts now in issue is respondent’s
agreement to pay these employees “a regular basic rate of
[a specified number of] cents per hour for the first (40)
hours of any workweek, and not less than one and one-half
times such basic hourly rate of pay for all time over
(40) hours in any workweek, with a guarantee that Em-
ployee shall receive for regular time and for such overtime
as the necessities of the business may demand a sum not
less than $ [a specified number] for each workweek.” ?

The regular basic rate so specified was in each case at or
above the minimum prescribed by the Act or by the Ad-
ministrator’s order, but that rate was always so related to
the guaranteed flat sum that the employee became en-
titled to more than the guarantee only in weeks in which
he worked more than 84 hours! The compensation

#This Court decided the Belo case June 8, 1942.

¢ Compare the almost identical wording of the Belo contract, 316
U. 8. at 628.

*For instance, the lowest specified basic rate in May, 1944, when
this case was tried, was 40 cents an hour. Compensation at this
Tate for 40 hours and at one and one-half this rate for 44 additional
hours equals $42.40. Actually, the correlative weekly guarantee was
the slightly greater sum of $42.69.

755552 O—48——6
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actually paid was regularly consistent with the contractual
obligation as stated.

Petitioner sued respondent under § 17 of the Act to en-
join against future adherence to this plan, on the ground
that it failed to include overtime compensation as re-
quired by § 7 (a). He contended that the actual “regular
rate” of compensation payable under these contracts was
not the specified basic rate, but rather the quotient of the
amount of the correlative guarantee divided by the num-
ber of hours worked in that week. This was said to follow
from the fact that the employees usually worked less
than 84 hours a week and nevertheless received the full
guaranteed sum.

The District Court found, however, that the contracts
were “bona fide,” and that they were “intended to and did
really fix the regular rate” at which the men were em-
ployed. It denied relief ®and the Circuit Court of Appeals
affirmed,® both Courts relying on our decision in the Belo
case.

Petitioner admits a close similarity of facts and of his
basic contentions in this and the Belo case. He argues,
however, that the Belo decision should not be followed:
(a) because there are factual differences between the two
cases adequate to distinguish them, (b) because Belo has
been implicitly overruled by later decisions of this Court,
and (c¢) because the Belo decision is erroneous.

As to the first of these arguments, we note that the con-
tracts in Belo and in this case are substantially identical,
except for the amount of the hourly rate and of the fixed
guarantee. Under the Belo contract, however, overtime
would be paid in addition to the guaranteed wage after
5415 hours had been worked in any given week; ” under

557 F. Supp. 408.
6152 F. 2d 622.

" See the statement and explanation of the Belo contract, 316 U. S.
at 627-629.
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this contract, only after 84 hours. It is said that this
84 hours bears no relation to the usual workweek.

Actually, the employees in this case have no usual work-
week. In many weeks they work more than 100 hours;
in others less than 30. In about 20 per cent of the work-
weeks, they work in excess of 84 hours.® Whenever they
do, they are paid in accordance with the contract on the
basis of the specified hourly rate with appropriate over-
time.

No more can be said as to the relation between 5414
hours and the usual workweek in Belo. It appears from
the record in that case that the employees there involved
also worked fluctuating workweeks, and that the average
workweek was substantially less than 5414 hours. In-
deed, it appears that the Belo employees exceeded 541/
hours in considerably less than 20 per cent of the weeks
worked.” When they did so, they too were paid at the
contractual rate with appropriate overtime.® There is
nothing here to suggest different treatment of the two
cases.

Petitioner also points to alleged differences in the fact
that respondent in this case paid the full weekly guaran-

® The record shows that of 4,284 man-weeks worked by respondent’s
California field employees between July 5, 1942, and March 11, 1944,
about 3% were less than 20 hours in length, about 139 were less
than 40 hours, about 67% were from 40 to 84 hours, about 209 were
over 84 hours, and about 7% over 104 hours, some running as high
as 140 and 150 hours. This “work-week” was the basis for deter-
mining compensation, but it did not represent the number of hours
actually worked by the employee. In the course of typical cementing
and testing operations, many hours counted as working time were
Spent waiting while the drilling crew was running the casing, the
cement was setting, the perforation work was being done by another
company, or the testing tool was standing in the well hole.

%See Transcript of Record, Supreme Court of the United States,
Walling v. A. H. Belo Corp., No. 622, O. T. 1941, pp. 194-337.

1316 U.S. at 631-632.
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tee even when its employees worked less than 40 hours in
the week, and the fact that respondent carried fixed rather
than fluctuating overtime rates on its payroll records.

As to the first of these points, there is actually no differ-
ence between this case and Belo. The employees in both
cases had a contractual right to the full guarantee how-
ever short their workweek, and those in Belo were paid it
as well as those here. The second fact we think without
significance. The function of the payroll records was
merely to show the amounts of compensation payable.
These records did not affect respondent’s contract obli-
gations, nor suggest a practice at variance with the
contract.

We think that whatever differences exist between this
case and Belo are without substance, and that it must
either be followed or overruled.

This brings us to petitioner’s second argument, in which
our attention is directed to three cases decided since Belo,
wherein we held that certain plans of overtime compen-
sation failed to meet the § 7 (a) requirement. It isurged
that the provisions for overtime compensation in these
cases were legally no less adequate than, and that the
principles on which they were decided are necessarily in-
consistent with, the overtime provision and the principles
of the Belo case.

In Belo itself, the specified basic hourly rate was held to
be the actual regular rate because, as to weeks in which
employees worked more than 5414 hours, the specified
rate determined the amount of compensation actually pay-
able; as to weeks in which they worked less, the Court
inferred from the collateral specification of a basic rate
and provision for a legal but variable rate of overtime pay
that the guaranteed flat sum then due also contemplated

1 Fleming v. A. H. Belo Corp., 121 F. 2d 207, at 210, note 6.
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both basic pay and overtime.* On the other hand, we
find that in the three later cases relied on by petitioner,
the agreed method by which wages were computed made a
like inference impossible.

In Walling v. Helmerich & Payne, Inc., 323 U. S. 37,
we considered a “‘split-day plan,” under which a prescribed
“regular” hourly rate was payable for the first four hours
of each eight-hour shift, and a prescribed “overtime”
rate, of one and one-half the “regular” rate, was payable
for the other four hours.® In those weeks in which an
employee worked statutory overtime, he was paid at the
contract “overtime” rate for many straight-time hours
and at the contract “regular” rate for many overtime
hours. Obviously, these prescribed rates were not actual
regular and overtime rates, although so named in the plan.
Consequently, as in Overnight Motor Co. v. Missel, 316
U. 8. 572, we held that the regular rate was to be deter-
mined by dividing the wages actually paid by the hours
actually worked. In so deciding, we expressly noted that
Belo was not controlling because the wage plans involved
in the two cases posed entirely different questions as to
the application of § 7 (a).*

12316 U. S. at 631-632. In Overnight Motor Co. v. Missel, 316
U. 8. 572, decided the same day as Belo, the employees also worked
an irregular number of hours each week, but were simply paid a
fixed weekly wage. The Court noted the absence of any agreement
between the contracting parties for the payment of a specified rate
and overtime, and of any contractual limitation on the number of
hours the employee could be required to work for the fixed wage. It
also noted that these factors were not absent from the Belo plan. See
316 U. S. at 581.

13 Theoretically, when an employee had so accumulated 40 “regular”
hours in one week, all subsequent hours were compensable as “over-
time.” Actually, no employee ever did so. See 323 U. S. at 41.

1 “Nothing in this Court’s decision in Walling v. Belo Corp., supra,
sanctions the use of the split-day plan. The controversy there cen-
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In Walling v. Youngerman-Reynolds Hardwood Co.,
325 U. S. 419, and Walling v. Harnischfeger Corp., 325
U. S. 427, the contracts established two alternative meth-
ods for computing each employee’s wages. One was to
multiply his straight-time hours of work by a specified
basic hourly rate, and his overtime hours by one and one-
half that rate, and add the products. The other was to
multiply the number of jobs done by a specified piece-
work rate. The employee was entitled to be paid the
greater of these two sums.”® The method of computing
the amount due at piecework rates, which were constant
for work done on both straight-time and overtime hours,
of course negated any possible inference that the payment
of such amount contemplated legal overtime compensa-
tion. The specified hourly rates were so low, however,
relative to piecework rates, that the latter were always,
or almost always, determinative of the wage actually to
be paid. These cases held merely that such specified
hourly rates were not the “regular” rates of wage pay-
ments to which they were not related, and which were

tered about the question whether the regular rate should be computed
from the guaranteed weekly wage or whether it should be identical
with the hourly rate set forth in the employment contract. There
was no question, as here, pertaining to the applicability of the regular
rate to the first 40 hours actually and regularly worked, with the
overtime rate applying to all hours worked in excess thereof.” Wal-
ling v. Helmerich & Payne, Inc., 323 U.S. 37, at 42.

15 In the Harnischfeger case, the scheme was actually a little dif-
ferent from that in the Youngerman-Reynolds case, which is stated
in the text. In Harnischfeger, the employee was credited with (a)
the product of the total number of hours worked multiplied by the
basic rate, plus (b) the amount by which piecework earnings during
all hours worked exceeded the product in (a), plus (¢) the product
of the number of overtime hours worked multiplied by one-half the
basie hourly rate. The difference is that in Harnischfeger some pro-
vision was made for overtime; but in both cases the provision for
overtime was inadequate, and for the same reason. See 325 U. S.
at 431-432.
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computed according to a necessarily inconsistent method.
Again, Belo was expressly distinguished.*®

Indeed, it would seem that the Court’s opinions in these
cases, far from undermining Belo, showed an affirmative
concern that language appropriate to the situations then
before us should not be extended to the different situa-
tion involved in this and the Belo case.

Finally, petitioner maintains that Belo was wrongly
decided and that we should “define the area of [its] con-
tinued vitality, if any.” His argument on this score is
substantially the same as that advanced on behalf of the
Administrator and considered by the Court in the Belo
case itself.

The reasons stated in the Belo opinion for rejecting
this argument are equally valid today, and need not be
repeated. Moreover, our holding in Belo has been a rule
of decision in this Court for five years, and recognized as
such on each appropriate occasion. Knowing of the Belo
decision, the Congress has permitted § 7 (a) to stand un-
modified and the courts have applied it as so construed.
Employers and employees (including those involved in
this case) have regulated their affairs on the faith of it.

16 “This Court’s decision in Walling v. Belo Corp., 316 U. S. 624,
lends no support to respondent’s position. The particular wage
agreements there involved were upheld because it was felt that in
fixing a rate of 67 cents an hour the contracts did in fact set the
actual regular rate at which the workers were employed. The case is
no authority, however, for the proposition that the regular rate may
be fixed by contract at a point completely unrelated to the payments
actually and normally received each week by the employees.” Walling
V. Youngerman-Reynolds Hardwood Co., 325 U. S. 419, at 426.

See also the concurring opinion of Mg. JUsTICE FRANKFURTER in
Walling v. Harnischfeger Corp., 325 U. S. 427, 433. The Court did
not expressly refer to Belo in its opinion in the Harnischfeger case;
but, as it did in Youngerman-Reynolds, which involves substantially
the same question and was decided the same day, we consider that
further reference to Belo would have been redundant.
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Even if we doubted the wisdom of the Belo decision as
an original proposition, we should not be inclined to depart

from it at this time.
Affirmed.

MR. JustickE RUTLEDGE.

I concur in the Court’s judgment upon the authority of
Walling v. Belo Corp., 316 U. S. 624. I agree with Mg.
JusticE MurPHY that the Belo decision is inconsistent
with later decisions here, in the view it takes concerning
the legal effects of the Fair Labor Standards Act. But
those cases are distinguishable upon their facts; the Belo
case has been relied upon by the parties to this cause and
no doubt also by others, in making their arrangements;
and the facts here seem to me indistinguishable from those
covered by the Belo decision. Accordingly, although I
would restrict the effects of that decision narrowly to the
factual situation presented, I join in the judgment now
rendered.

MRr. Justice MurPHY, with whom MRg. Justice BLACK
concurs, dissenting.

It is conceded that the weekly guaranty was sufficient
to pay for 40 hours at the so-called “regular basic rate”
and for 44 additional hours at one and one-half times
such “basic hourly rate.” The contract overtime rate
became effective only as to those hours of work in excess
of 84. In other words, the “regular basic rate” referred
to in the contracts had no meaning or effect whatsoever
unless the employee worked more than 84 hours in a week.
Whether he worked 20 hours, 40 hours or 60 hours in
a week, he was paid the guaranteed amount.

To square such a wage scheme with the plain require-
ments of § 7 (a) of the Fair Labor Standards Act of 1938
is impossible. Time and again this Court has made it
clear that the regular rate of compensation upon which
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overtime payments are to be based is the hourly rate
actually paid to the employee for the normal, non-over-
time workweek for which he is employed. Owernight
Motor Co. v. Missel, 316 U. S. 572, 580; Walling v. Hel-
merich & Payne, 323 U. S. 37, 40; United States v. Rosen-
wasser, 323 U. S. 360, 363; Walling v. Youngerman-
Reynolds Hardwood Co., 325 U. S. 419, 424; Walling v.
Harnischfeger Corp., 325 U. S. 427, 430. “The regular
rate by its very nature must reflect all payments which
the parties have agreed shall be received regularly during
the workweek, exclusive of overtime payments. It is not
an arbitrary label chosen by the parties; it is an actual
fact. Once the parties have decided upon the amount
of wages and the mode of payment the determination
of the regular rate becomes a matter of mathematical
computation, the result of which is unaffected by any
designation of a contrary ‘regular rate’ in the wage con-
tracts.” Walling v. Youngerman-Reynolds Hardwood
Co., supra, 424-425.

Our attention in this case must therefore be focused
upon the actual payments, exclusive of those paid for
overtime, which the parties have agreed shall be paid
during each workweek. And when we do that, we dis-
cover that the parties have agreed that the employees
shall receive the guaranteed amount, not the so-called
“regular basic rate.” That guaranteed amount is thus
the regular rate for purposes of §7 (a) of the Act, the
so-called “regular basic rate” being an obviously artificial
one.

It is said, however, that this scheme is sanctioned by
Walling v. Belo Corp., 316 U. S. 624. That is true, but
it does not justify continuance of the erroneous Belo doc-
trine. The Belo case has been distinguished in subse-
quent opinions of this Court, but the distinctions were
essentially ones of fact. On the basis of legal and statu-
tory theory, the Belo case is irreconcilable with the later
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cases. The Belo case, which carries its own refutation in
its dissenting opinion, should therefore be overruled.
Otherwise we shall be perpetuating and augmenting the
unrealities and confusion which have marked the applica-
tion of the doctrine of that case. See Feldman, “Algebra
and the Supreme Court,” 40 I1l. L. Rev. 489 ; “Legality of
Wage Readjustment Plans under the Overtime Provision
of the Fair Labor Standards Aect,” 13 U. of Chi. L. Rev.
486; 44 Mich. L. Rev. 866.

UNITED STATES NATIONAL BANK ET AL. v.
CHASE NATIONAL BANK ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 371. Argued February 7, 1947 —Decided April 14, 1947.

The principal asset of a bankrupt estate was an undivided interest
in coal lands, operated in part by lessees and producing substantial
royalties. More than four months prior to the adjudication in
bankruptey, two creditors had obtained judgments against the
bankrupt, which constituted first and second liens on the interest
in these lands. Subsequently, a plan suggested by the attorney
for the trustee and certain general creditors was adopted, whereby
in consideration of the secured creditors forbearing to press their
claims, the estate was divided into two funds: a real estate fund,
and a general fund including royalties, etc. The first fund was
to go to the first judgment creditor, the second fund was to be
divided pro rata among all creditors. After the plan had been
in operation for more than twelve years, a general creditor whose
attorney had proposed the plan petitioned the bankruptey court
for a decree to the effect that the two judgment creditors had
waived their liens by sharing in distributions from the general
fund. Held:

1. Upon the particular facts of this case, the liens are declared
valid and in existence, notwithstanding the failure to follow the
provisions of § 57 (h) of the Bankruptcy Act, and notwithstand-
ing the distribution of dividends contrary to § 65 (a). Pp.35-39.
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Counsel for Parties.

(a) Whether a secured creditor’s participation in distribu-
tions from the general assets of a bankrupt estate on the basis
of his full claim constitutes a waiver of his lien and an election
to be treated as an unsecured creditor, depends upon the circum-
stances surrounding the receipt of the dividends. In exceptional
cases, the circumstances may demonstrate the continued vitality
of the security as well as indicate the inequity of declaring the
security forfeited. Pp. 35-36.

(b) In rare cases, where there is a reasonable doubt as to
whether a waiver has occurred, a careful examination must be
made, in the light of recognized principles of equity, to determine
upon what conditions the dividends from the general assets were
distributed to the secured creditor. P. 36.

(¢) The judgment lien creditors having received dividends
from the general fund in good faith and without intent to waive
their liens, there being no equitable reason why the liens should
be declared forfeited, the general creditor whose counsel recom-
mended the plan and acquiesced in its operation being equitably
estopped to object to the validity of the liens on the basis of the
operation of the plan, and there being no evidence that any per-
manent injury to any general creditor resulted from the operation
of the plan, the equities of this case require that the liens be held
valid and in existence. Pp. 36-39.

2. In view of the fact that the bankruptey proceedings have
been unduly prolonged for over twenty years, the bankruptey court
should now take steps to wind up the estate in accordance with
the provisions of the Bankruptey Aet. P. 39.

155 F. 2d 755, reversed.

In a proceeding in bankruptey, a general creditor pe-
titioned for a decree to the effect that two secured credi-
tors had waived their liens by sharing in distributions
from the general assets of the bankrupt estate. The Dis-
trict Court granted the petitions, 56 F. Supp. 190; but,
on rehearing, denied them, 61 F. Supp. 151. The Circuit
Court of Appeals reversed. 155 F. 2d 755. This Court
granted certiorari. 329 U. S. 699. Reversed and re-
manded, p. 39.

Robert I. Rudolph argued the cause and filed a brief
for petitioners.
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William Dean Embree argued the cause and filed a
brief for the Chase National Bank, respondent.

Mg. Justice MurpHY delivered the opinion of the
Court.

A problem arising under the Bankruptey Act is pre-
sented by the unique faets of this case.

On June 10, 1926, Harvey C. Stineman was adjudi-
cated a bankrupt upon a voluntary petition and the case
was referred to areferee. The principal asset of the bank-
rupt estate was an undivided one-sixth interest in a large
acreage of valuable coal lands, a large portion of which
was operated by lessees and was producing substantial roy-
alties. The value of the interest of the bankrupt estate
in this asset is alleged to have been appraised at $90,000.

More than four months prior to the date when the
petition was filed and the adjudication made, the United
States National Bank of Johnstown, Pa., and the First
National Bank of South Fork, Pa., had procured judg-
ments against Stineman. These two judgments consti-
tuted first and second liens, respectively, on Stineman’s
interest in the coal lands. This interest had no other
encumbrances upon it.

On January 8, 1927, the Johnstown bank filed its secured
claim in the bankruptey proceedings in the amount of
$10,000, reciting as its security the first lien on the interest
in the coal lands. This claim was allowed. Subse-
quently, in 1932, the Johnstown bank filed an amended
claim in the amount of $13,685, interest accruing after
bankruptey having been added to the original claim. The
amended claim was allowed in the amount filed and
formed the basis for the bank’s participation in the divi-
dends from the general fund, mentioned hereinafter. A
court order in 1944 reduced this claim to $10,000.

The South Fork bank, on June 29, 1926, filed its secured
claim with the referee for $11,290, reciting the second
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lien as its security, along with unsecured claims for
$7,173.45. Dividends from the general fund were sub-
sequently paid to the bank on the basis of the full amount
of all its claims, $18,463.45.

Numerous general, unsecured claims were filed by other
creditors, approximating $225,000 in amount. Included
among these was the claim of the Chase National Bank of
the City of New York, a claim which was allowed in the
amount of $55,231.98.

The referee held a meeting of the creditors on December
31, 1929, more than three and a half years after the adjudi-
cation. The motive for this meeting appears to have
been the fact that the Johnstown and South Fork banks,
the judgment lien creditors, were pressing for payment
of their secured claims. This meeting was attended by
the bankrupt, the trustee in bankruptcy and representa-
tives of the two judgment creditors, the Chase National
Bank and certain other general creditors. Apparently not
all of the general creditors appeared at this meeting. The
consensus of opinion among those present was that the
real estate had a value in excess of the liens but that “if the
lien creditors foreclosed upon their liens, little, if any-
thing, would be left for general creditors.”

One of the attorneys present, P. J. Little, then made
a suggestion. Mr. Little at this time was serving as
counsel for the trustee, the Chase National Bank and sev-
eral other general creditors. His suggestion was “that
under the law the estate should be divided into two items;
one item showing funds arising wholly from real estate
which does not include any of the leases or the funds from
any of the leases; the other fund should be made up of
all royalties, rentals, or dividends on stocks or bonds.
The first fund to go to the first judgment creditor, the

second fund to be divided pro rata among all the
creditors.”
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The parties apparently agreed to this proposal. Al-
though no supporting order of the referee appears in the
record, the administration of the bankrupt estate pro-
ceeded as if a supporting order had been entered. The
two judgment lien creditors assented to this course of
events and it is asserted that all the creditors understood
that the liens were to remain intact until the underlying
claims had been paid in full.

Thereafter, four dividends were declared and distrib-
uted from the real estate fund, while seven dividends were
declared and distributed from the general fund. The
Johnstown bank received at least $1,364.76 from the real
estate fund; the South Fork bank appears to have received
nothing from that fund. Both of these banks shared with
the other creditors in the seven distributions from the
general fund, the Johnstown bank receiving $2,435.06 and
the South Fork bank, $3,285.35. No exceptions were ever
taken to any of the various orders of distributions. In
addition, these two banks have carefully revived their
judgments during each five-year period, making the trus-
tee in bankruptey a party to the proceedings.

In October, 1942, the Chase National Bank filed peti-
tions for a decree to the effect that the two banks had
waived their liens by sharing in the distributions from
the general fund along with the general creditors and that
the Johnstown bank should be compelled to return the
$1,364.76 it had received from the real estate fund. The
referee, however, held that both the Johnstown and South
Fork banks were entitled to maintain their positions as
lien creditors and at the same time participate in the
distributions from the general fund. The District Court
reversed the referee’s decision, feeling that participation
in distributions from both the real estate and general
funds was contrary to accepted bankruptey practice. In
re Stineman, 56 F. Supp. 190. On rehearing, the District
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Court changed its mind; it became convinced that the
Chase National Bank had recommended the arrangement,
had acquiesced in its execution and was now estopped
from objecting. In re Stineman, 61 F. Supp. 151. The
Third Circuit Court of Appeals reversed, holding that
the parties had completely disregarded the pertinent pro-
visions of the Bankruptey Act and that the Johnstown
and South Fork banks had waived their liens and were
entitled to share in the bankruptey estate only as general
creditors. In re Stineman, 155 F. 2d 755.

Sections 65 (a) and 57 (h) of the Bankruptcy Act are
the ones pertinent to this case. Section 65 (a) provides:
“Dividends of an equal per centum shall be declared and
paid on all allowed claims, except such as have priority
or are secured.” 11 U. S. C. §105 (a). Section 57 (h)
provides: “The value of securities held by secured credi-
tors shall be determined by converting the same into
money according to the terms of the agreement pursuant
to which such securities were delivered to such creditors,
or by such creditors and the trustee by agreement, arbi-
tration, compromise or litigation, as the court may direct,
and the amount of such value shall be credited upon such
claims, and a dividend shall be paid only on the unpaid
balance. Such determination shall be under the super-
vision and control of the court.” 11 U.S. C. §93 (h).

Under these provisions, there are several avenues of
action open to a secured creditor of a bankrupt. See 3
Collier on Bankruptey (14th ed.) pp. 149-157, 255-259.
(1) He may disregard the bankruptey proceeding, decline
tf) file a claim and rely solely upon his security if that secu-
rity is properly and solely in his possession. In re Cherokee
Public Service Co., 94 F. 2d 536: Ward v. First Nat. Bank,
_202 F. 609. (2) He must file a secured claim, however,
If the security is within the jurisdiction of the bankruptey
court and if he wishes to retain his secured status, inas-
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much as that court has exclusive jurisdiction over the
liquidation of the security. Isaacsv. Hobbs Tie & Timber
Co., 282 U. S. 734. (3) He may surrender or waive his
security and prove his entire claim as an unsecured one.
Inre Medina Quarry Co., 179 F. 929 ; Morrison v. Rieman,
249 F. 97. (4) He may avail himself of his security and
share in the general assets as to the unsecured balance.
Merrill v. National Bank of Jacksonwille, 173 U. S. 131;
Ex parte City Bank,3 How. 292, 315.

Section 57 (h) is a codification of this fourth possibility.
It permits the secured creditor to receive dividends along
with the general creditors only on the balance remaining
after the value of the security has been determined and
deducted from the claim. This rule, commonly known
as the bankruptey rule, is designed to preclude any un-
warranted advantage from accruing to the secured credi-
tor. Grounded upon the statutory principle of equality
and ratable distribution, it prohibits the secured creditor
from reaping the whole benefit of his security while simul-
taneously taking dividends from the general assets on
the basis of his entire claim as if he had no security. This
rule differs from the one in equity, which allows the se-
cured creditor to receive dividends on the full amount of
his claim, crediting all dividends received and reserving
the security against any deficiency. Merrill v. National
Bank of Jacksonville, supra. And see 3 Collier on Bank-
ruptey (14th ed.) p. 153; Hanson, “The Secured Creditor’s
Share of an Insolvent Estate,” 34 Mich. L. Rev. 309;
12 Ford. L. Rev. 77.

It is argued that the plan adopted in this case cannot be
sanctioned under the foregoing principles. This plan al-
legedly called for the use of something similar to the equity
rule of distribution. The judgment lien creditors were to
retain their liens while sharing fully in the dividends from
the general funds as if they had no liens, crediting the
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dividends received against their claims. But § 57 (h) is
said plainly to outlaw the use of that rule; if the judgment
lien creditors wished to retain their liens, they could share
in the dividends only to the extent that their claims
exceeded the value of their liens. Since they did not fol-
low the provisions of § 57 (h), the conclusion is reached
that they have waived their liens and must now be
considered solely as unsecured creditors.

At this point it should be noted that the incomplete
record before us fails to reveal the value of the interest
in the coal lands to which the liens attached. The judg-
ment lien creditors claim that the value was fixed at
$90,000, but no such valuation appears in the record. That
it might be less than $90,000 is indicated by the statement
of these creditors that if they had foreclosed on their com-
bined liens of $21,290, “there would have been little, if
anything, left for the general creditors.” But in the
setting of this case, we believe it immaterial whether
the value of the interest in the coal lands was greater
or less than the amount of the secured claims. In either
event, the problem before us concerns itself with the
present validity of the liens. Has the conduct of the
Judgment lien creditors been such as to constitute a waiver
of their judgment liens? That question we answer in the
negative.

The fact that the judgment lien creditors received gen-
eral dividends contrary to the scheme of § 57 (h) does not
necessarily mean that they thereby waived their liens.
Nothing in the language of § 57 (h) or of any other section
of the Act makes such a receipt the necessary equivalent
of a waiver. It is generally true that participation by a
secured creditor in distributions from the general assets on
the basis of his full claim indicates a waiver of the security
and an election to be treated as an unsecured creditor.
See In re O’Gara Coal Co., 12 F. 2d 426. But that is not

755552 O—48—7
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an invariable result flowing from the application of any
rigid statutory rule. The result depends, rather, upon the
circumstances surrounding the receipt of the dividends.
And in exceptional cases, those circumstances may demon-
strate the continued vitality of the security as well as in-
dicate that it would be inequitable to declare the security
forfeited. See Wuerpel v. Commercial Germania Trust
& Savings Bank, 238 F. 269; Maxwell v. McDaniels, 195
F. 426; Hartford Accident & Indemnity Co. v. Coggin, 78
F. 2d 471; Standard Ol Co. v. Hawkins, 74 F. 395.

In the rare case where there is reasonable doubt as to
whether a waiver has occurred, a careful examination must
therefore be made to determine the conditions under which
the dividends from the general assets were distributed to
the secured creditor. And that examination must be made
in the light of the recognized principles of equity. It has
long been established that “courts of bankruptcy are es-
sentially courts of equity, and their proceedings inherently
proceedings in equity.” Local Loan Co. v. Hunt, 292
U. S. 234, 240; Pepper v. Litton, 308 U. S. 295, 304. In
determining whether a waiver of liens has taken place, the
bankruptey court must accordingly look to the equities
involved as well as to the intention of the parties. A
waiver may be inequitable or unfair to the secured cred-
itor; the receipt of dividends may not have caused per-
manent injury to the unsecured creditors; the dividends
may have been received under a mistake of law or fact
or pursuant to court approval; the objecting party may be
estopped from questioning the validity of the liens. Such
equitable considerations may well be decisive of a waiver
or forfeiture in a particular case.

It is at once evident in this case that the judgment lien
creditors received dividends from the general fund in good
faith and without any intent to waive their liens. The
principal asset of the estate was the interest in the coal
lands and it was that interest to which the liens attached.
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Representatives of various general creditors believed that
it would be to their advantage to have this interest remain
intact, without being liquidated in whole or in part in
order to satisfy the liens. Their thought was that by
maintaining undiminished the royalties and rentals from
this interest the unsecured claims could more rapidly be
satisfied. To that end it was proposed that the judgment
lien creditors refrain from immediate liquidation of their
claims and share in the dividends from the general fund,
a fund which included the royalties and rentals from the
interest in the coal lands. The judgment lien creditors
accepted this proposal, being willing to postpone any
immediate realization of their security. But they did so
with the distinet understanding that their liens were not
forfeited and they took pains to renew the underlying
judgments every succeeding five years in order to keep
the liens alive. There is thus absent any element of
an intentional waiver of the liens or any action incon-
sistent with a desire to retain the liens in the circumstances
surrounding the receipt of the dividends by the judgment
lien creditors. Cf. Thomas v. Taggart, 209 U. S. 385;
Inre Kaplan & Myers, 241 F. 459.

Nor do we perceive any equitable reason why these liens
should be declared forfeited. The incomplete record in
this case does not indicate whether the referee or the bank-
ruptey court ever gave formal approval to the agreement
under which the judgment lien creditors received dividends
along with the unsecured creditors. But the bankruptey
broceedings went forward for more than twelve years as if
such approval had been given, authorization being given
for the distribution of numerous dividends pursuant to the
plan. Certainly the agreement had the implied, if not the
express, blessing of the referee and the bankruptey court.
Hence the judgment lien creditors cannot be accused of
having participated in a plan which was unknown to, or
disapproved by, those responsible for the proper admin-
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istration of the proceedings. A forfeiture of the liens
would only penalize unfairly the judgment lien creditors,
who joined the plan in good faith and without any appar-
ent intention of harming others or of securing any undue
advantage for themselves.

It is further significant that the plan was proposed by
an attorney for Chase National Bank, the general creditor
now objecting. Apparently not all the general creditors
were present or represented at the meeting on December
31, 1929, when the proposal was made and accepted. But
the agreement, with its various dividend distributions
taking place between 1935 and 1942, must have come to
the attention of all the general creditors sooner or later;
yet none of them raised any objection to the various dis-
tributions or to the agreement during this long period
of time. No reason suggests itself why any of these gen-
eral creditors should now be permitted to question the
dividends received in the past by the judgment lien cred-
itors or to demand that the liens be declared forfeited
because of the receipt of such dividends. Especially is
this so as to Chase National Bank. As the District Court
noted, 61 F. Supp. at 152, its counsel recommended and
had full knowledge of the agreement; and Chase had
knowledge of the subsequent dividend distributions, to
which it did not demur. At this late stage, it is equitably
estopped from raising any objection to the validity of the
liens on the basis of the operation of the plan which it pro-
posed. Cf. Merchants Bank v. Sexton, 228 U. S. 634;
In re National Public Service Corporation, 68 F. 2d 859;
In re American S. S. Nav. Co., 14 F. Supp. 106.

Moreover, the record does not indicate that any perma-
nent injury to Chase National Bank or to the other general
creditors resulted from the operation of the plan. The
whole scheme was adopted with the idea that they would
be benefited and we cannot say that this purpose has failed
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of achievement. Having proposed and acquiesced in the
plan, the Chase National Bank cannot now be heard to
complain of any resulting injury, especially an injury that
is not apparent in the record.

We conclude from these various considerations that the
liens should be held to be valid and in existence despite
the failure to follow the provisions of § 57 (h) and despite
the distribution of dividends contrary to § 65 (a). There
was never any intention to waive the security and those
who might have objected to the distributions are now
estopped. But in view of the fact that the bankruptey
proceedings have been unduly prolonged for over twenty
years, the bankruptey court should now take steps to wind
up the estate in accordance with the provisions of the
Bankruptcy Act. Those provisions are designed to bring
about the speedy distribution of the bankrupt’s assets, a
distribution of the type which definitely has not occurred
in this case.

The judgment of the Circuit Court of Appeals is re-
versed and the case is remanded to the District Court for
further proceedings consistent with this opinion.

Reversed.

Mg. JusticE FRANKFURTER is of opinion that the order
of the District Court should be restored on the ground that
the creditors entered into an agreement which was not

objectionable under § 57 (h) of the Bankruptcy Act,
whereby the liens of the petitioners were saved.

MR. JusTicE JACKSON concurs in the result.

Mg. Justice DouaLas dissents.
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TRAILMOBILE COMPANY Er aL. v. WHIRLS.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SIXTH CIRCUIT.

No. 85. Argued December 19, 1946 —Decided April 14, 1947.

1. Under § 8 (¢) of the Selective Training & Service Act of 1940,
a veteran’s statutory right of senilority—insofar as it gives a reem-
ployed veteran a preferred standing over non-veteran employees
having identical seniority rights—does not extend beyond the ex-
piration of the first year of reemployment. Pp.51-61.

2. A question of res judicata arising from prior litigation in state
courts and decided adversely to petitioners by the courts below, but
in respect of which no error was assigned in the petition for cer-
tiorari, 1s not properly before this Court. P. 48.

3. A proceeding in which a reemployed veteran sought to establish
seniority rights under § 8 (¢) of the Selective Training & Service
Act, and in which the decision of the court below was in his favor,
held not moot although, because of procedures invoked by a labor
union, he has not been at work but has been on leave of absence
with full pay. Pp. 48-49.

4. The remand in this case will be so framed as to preclude fore-
closure, by possible future application of the doctrine of res judicata,
of such cause of action as the employee may have if he has been
unlawfully expelled, suspended or otherwise dealt with by the union
for asserting his legal rights. Pp. 50-51, 61-62.

154 F. 2d 866, reversed.

Respondent brought suit in the District Court against
his employer, asserting rights under the Selective Train-
ing & Service Act of 1940. A labor organization was per-
mitted to intervene. The District Court gave judgment
for respondent. 64 F. Supp. 713. The Circuit Court of
Appeals affirmed. 154 F. 2d 866. This Court granted
certiorari. 328 U.S.831. Rewversed, p.61.

Philip J. Schneider argued the cause for the Trail-
mobile Company, petitioner. With him on the brief was
Morison R. Waite.
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Sol Goodman and Ernest Goodman argued the cause
and filed a brief for the International Union, United Au-
tomobile, Aircraft & Agricultural Workers of America—
C. 1. 0., Local No. 392, petitioner.

Frederick Bernays Wiener argued the cause for re-
spondent. With him on the brief were Acting Solicitor
General Washington, Assistant Attorney General Sonnett,
Paul A. Sweeney, Oscar H. Davis and Cecelia H. Goetz.

Frank L. Mulholland, Clarence M. Mulholland and
Willard H. McEwen filed a brief for the Railway
Labor Executives’ Association, as amicus curiae, urging
reversal.

Mr. JusticE RuTLEDGE delivered the opinion of the
Court.

This case, like Fishgold v. Sullivan Drydock & Reparr
Corp., 328 U. S. 275, presents a problem in the seniority
standing of a reemployed veteran. It arises under § 8 of
the Selective Training and Service Act of 1940 The
Fishgold case held that under the Act a veteran is entitled
to be restored to his former position plus seniority which
would have accumulated but for his induection into the
armed forces.> Here the question concerns the duration
of the veteran’s restored statutory seniority standing.
The petitioners maintain that it ends with the first year
of his reemployment. Respondent’s position is that it

154 Stat. 885, 50 U. S. C. App. § 301 et seq. In 1944 there was
a minor modification of § 8 not here relevant. 58 Stat. 798; Fishgold
V. Sullivan Drydock & Repair Corp., 328 U. S. 275, 278, note 1. As
amended the Selective Training and Service Act expired in its major
part March 31, 1947. Act of June 29, 1946, 60 Stat. 341. But §8
is saved indefinitely.

2“He acquires not only the same seniority he had; his service in
the armed services is counted as service in the plant so that he does not
lose ground by reason of his absence.” 328 U. 8. 275, 285.
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lasts as long as the employment continues.® A suggestion
has also been made that occurrences taking place since the
decision in the Circuit Court of Appeals may have rendered
the cause moot.

The case is an aftermath of a general controversy over
seniority rights which arose among the employees of two
corporations following their consolidation on January 1,
1944. Because of the relation of the general controversy
to this litigation a detailed statement of the facts becomes
necessary. Prior to their consolidation the Highland
Body Manufacturing Company had been a wholly owned
subsidiary of the petitioner, the Trailmobile Company.
The two corporations manufactured the same commodities
in separate plants in Cincinnati, Ohio.* During 1943 un-
der the plan of consolidation the supplies, equipment and
personnel of Highland were transferred gradually to the
plant of Trailmobile. It took over the assets and business
of Highland and assumed all its obligations. The em-
ployees of Highland were transferred to the payroll of
Trailmobile as of January 1, 1944, when the consolidation
became fully effective.®

3 Though the fact does not appear affirmatively in the record, the
parties agree that Whirls upon his reemployment after his military
service received in addition to the seniority he had acquired at the
time of his entry into military service also seniority accrued during
the period of his service, consistently with the standard of the Fishgold
case. This accorded with the then effective collective bargaining
agreement which provided: “In case of a national crisis, such as a
declared or undeclared war, any man who relinquishes his job with
the Company for services rendered to the Government, shall on
his return to work retain his place on the seniority list with
accumulation.”

4See 51 N. L. R. B. 1106, 1107, for details of the companies’
operations.

5In the last full year of independent operation, 1942, Highland had
approximately 100 employees and produced commodities worth ap-
proximately $1,500,000 and Trailmobile had approximately 1,000
employees and produced commodities worth $12,000,000.
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The employees of both companies had been affiliated
with the American Federation of Labor. 51 N. L. R. B.
1106, 1108. At the time of the consolidation the High-
land group, including respondent, claimed seniority with
Trailmobile as of the dates of their employment by
Highland. The former Trailmobile employees opposed
this, maintaining that the Highland personnel should be
considered as new employees of Trailmobile, with senior-
ity dating only from January 1, 1944. This dispute was
submitted to national representatives of the A. F. of L.
They decided in favor of the Highland group.

The former Trailmobile employees were dissatisfied
with this decision. They outnumbered the Highland
claimants about ten to one. Accordingly, reorganizing as
a unit of the Congress of Industrial Organizations, they
requested recognition as the exclusive bargaining agent of
Trailmobile’s employees, including the Highland trans-
ferees. An election was held under the auspices of the
National Labor Relations Board, in which the new C. 1. O.
local was chosen as bargaining representative for a unit
composed of both groups.®

Trailmobile accordingly negotiated with the C. I. O.
and in July, 1944, a collective bargaining agreement
was concluded, effective as of June 21, 1944. It provided
that the seniority rights of former Highland employees
should be fixed as of January 1, 1944, regardless of the
dates of their original employment by Highland.

Respondent Whirls had been in Highland’s employ from
1935 to 1942, when he entered military service. He was

€51 N. L. R. B. 1106; 53 N. L. R. B. 1248. As the National Labor
Relations Board determined that the appropriate bargaining unit was
one composed of both Highland and Trailmobile employees, 51
N. L. R. B. at 1113, the ex-Highland employees, of course, lost the
election, since there were many more Trailmobile employees. See
bote 5. The bargaining unit excluded supervisory and certain mis-
cellaneous employees of both companies. 51 N. L. R. B. 1114-1115.
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honorably discharged and returned to his work with High-
land in May, 1943 He was thus among the employees
transferred from Highland to Trailmobile as of January 1,
1944, whose seniority was reduced so as to start as of that
date by the July, 1944, collective agreement with the
CREQ!

The Highland group contested the agreement’s validity
in the Ohio courts in a class suit brought July 17, 1944, by
Hess, one of their number, on behalf of himself and 178
others similarly situated. These included 104 persons
actually at work, veterans and nonveterans, among whom
was Whirls, and 74 employees then in the armed forces.
The petition alleged that Trailmobile then had about 500
employees in military service, of whom apparently some
426 were outside the Highland group.

The theory of the class suit was that, although the
plaintiffs were not then members of the C. I. O., the
collective bargaining agent was the representative of all
employees in the unit and hence could not legally deprive
a minority of the employees which it represented of
their accrued seniority and other rights by any collec-
tive agreement with the company.®? The petition alleged
that the collective agreement arbitrarily and unlawfully
deprived the plaintiffs of their “vested individual rights”
and asked mandatory injunctive relief restoring each to
seniority status as of the date of his employment by

7 See note 3.

8 There are holdings that, although a collective bargaining agent
may by contract with the employer modify the seniority structure, it
must act in good faith toward all employees. See Seniority Rights in
Labor Relations (1937) 47 Yale L. J. 73, 90; Christenson, Seniority
Rights under Labor Union Working Agreements (1937) 11 Temp.
L. Q. 355, 870-371. The class suit was filed and determined before
the decisions were rendered here in Steele v. Louisville & Nashville E.
Co., 323 U. S. 192; Tunstall v. Brotherhood of Locomotive Firemen
& Enginemen, 323 U. 8. 210; Wallace Corp. v. National Labor Re-
lations Board, 323 U. S. 248.




TRAILMOBILE CO. v. WHIRLS. 45
40 Opinion of the Court.

Highland. The company and the collective agent stood
upon the terms of the collective agreement and the agent’s
authority as certified representative to make it as justify-
ing the action taken under it.

The Ohio courts held against the plaintiffs in the action,
sustaining the position of the company and the union.?
They held in effect that the seniority rights in issue arose
exclusively from contract, making no reference whatever
to § 8 of the Selective Training and Service Act or any
question relating to it; * that the company and the collec-
tive representative were lawfully empowered to enter into
the contract fixing those rights as of January 1, 1944 ; that
the trial court was not authorized, in its own language, “to
contract for the plaintiff(s] or make a new contract,”
since that power “exists only in the exclusive bargaining
agent, under the provisions of the National Labor Act so
long as that agent acts within the law.”

Accordingly the suit was dismissed. The record here
does not disclose the date of the trial court’s judgment.
But its decision was affirmed by the Ohio Court of Appeals
before October 2, 1945, when the union’s answer was filed
in the present cause; and the case had been finally de-
termined against the plaintiff’s claims by the Supreme
Court of Ohio prior to October 15, 1945.%2

The record is not entirely clear concerning the exact
character and sequence of events between J uly 15, 1944,

*Hess v. The Trailer Co., 31 0. 0. 566, 17 O. Supp. 39, affirmed
by the Court of Appeals, Hamilton County, Ohio, motion to certify
record to the Ohio Supreme Court overruled, O. Law Rep., October
15,1945, 51 ; 18 Ohio BAR 314.

_ " The pleadings in the class suit have been made part of the record
I this case. Neither they nor the findings and judgment of the trial
court in that cause disclose any reference to or consideration of §8
or its possible effects upon that litigation.
1 See note 8 supra.
' See note 9 supra.
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when Whirls and other former Highland employees were
notified that their seniority status would be changed, and
September 18, 1945, when the present suit was filed in
the District Court. Apparently, after the notice was
given, Selective Service officials intervened in behalf of
Whirls and other veterans,"® although his allegation that
his seniority was restored as a result of that intervention
was denied both by the company and by the union. There
is ambiguity also concerning whether the closed-shop pro-
vision appeared in the 1944 agreement or only in the 1945
one between the company and the C. I. O. The facts of
record, however, are more consistent with the view that it
was not introduced until the latter year.

At any rate, in June or July, 1945, Whirls joined the
C. I. O. union, thus complying with the closed-shop pro-
visions of the collective agreement. And until about
September 3 of that year he continued to be employed in
the painting department, where he had the highest senior-
ity and was drawing pay of $1.05 per hour. On or about
that date, however, the company transferred him to the
stock department, threatening to reduce his pay to $0.83
per hour and also to reduce his seniority rating in accord-
ance with the collective agreement.

Whether or not the threatened reductions actually
took effect is not clear from the record, for not long
afterward Whirls was transferred again, to a position
paying $1.18 per hour in another department. But
before this was done, represented by the United States

13 Whirls’ petition in this case alleged that after the notice of July 15,
1944, “defendant herein again restored plaintiff to his date of hiring,
as regulating his seniority, to-wit: February 8, 1935, pursuant to &
directive of the Selective Service System of the United States, and he
continued to benefit by such seniority status until on or about Sep-
tember 3, 1945, at which time” the defendant transferred him as stated
below in the text and threatened, unless restrained, to reduce his pay
and seniority rating.
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Attorney,™ he brought this suit in the District Court under
the Selective Training and Service Act. He sought to
enjoin the threatened decrease in pay and change in sen-
lority status. He also asked for restoration to his former
position in the painting department and to his seniority as
fixed by his original employment with Highland. The
employer answered and the local C. I. O. union intervened
in support of the employer’s position. However, since
Whirls had been transferred again before the case came on
for hearing, the parties agreed at the hearing to limit
the issues to those affecting the question of seniority.
This was presented in two forms, (1) on the merits, the
facts being substantially stipulated; (2) on the question
whether the state court proceeding in the class suit had
determined the seniority rights of Whirls, making the issue
now raised res judicata for this suit. See Angel v. Bull-
ington, 330 U. S. 183.

Taking respondent’s view in both respects, the Dis-
trict Court rendered judgment in his favor. The Circuit
Court of Appeals for the Sixth Circuit affirmed the Dis-
trict Court’s judgment. 154 F. 2d 866. Besides holding
res judicata inapplicable, both courts took the view, con-
trary to that later reached here in the Fishgold case, that
the reemployed veteran was entitled to “superseniority”
for one year following his reemployment,” and went on to
hold that his statutory preferred status with respect to
seniority and other incidents of his employment did not
end with the expiration of that year. Because of the bear-

—_—

_ 'Section 8 (e) of the Selective Training and Service Act, quoted
m Fishgold v. Sullivan Drydock & Repair Corp., 328 U. S. at 280,
Dote 3.

¥ The Court of Appeals expressly stated its disagreement with the
Views expressed by Judge Learned Hand, 154 F. 2d 785, writing for
the majority of the Circuit Court of Appeals in the Fishgold case, the
decision in which was affirmed here.
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ing of the Fishgold decision upon the problem and the im-
portance of the question presented, we granted certiorari.
328 U. 8. 831.

I

At the outset it is important, in view of certain ques-
tions which have been injected beyond the issues pre-
sented for decision, to state explicitly what is not before
us. In the first place, we are not required to determine
whether the class suit in the state courts constituted an
adjudication of the rights of the parties involved in this
litigation. That question was presented to the District
Court and the Circuit Court of Appeals. Both determined
it adversely to petitioners, but no error was assigned to this
ruling in the petition for certiorari. The question is there-
fore not before this Court and we express no opinion
concerning it.

The view entertained in this respect by the District
Court and the Circuit Court of Appeals, however, has as-
sumed tangental bearing in connection with the sugges-
tion that the cause may have become moot. In its
memorandum filed upon the application for certiorari and
in its brief, the Government calls attention to certain
events not appearing of record but taking place after the
decision of the Court of Appeals. Though suggesting the
facts for our attention, the Government maintains that
they do not render the controversy moot. This Court,
of course, does not render advisory opinions. And since
the suggestion of the facts not only is sufficient to raise
the question of mootness but has injected others not
comprehended in the issues, it is necessary to dispose of
the matter before undertaking a determination of the
question otherwise properly here for decision.

It is suggested and not denied that under date of April
10, 1946, respondent was notified by the collective agent
that he had been charged with conduct unbecoming a
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member of the union, namely, in bringing this suit without
exhausting the remedies provided by its constitution and
by-laws; in thereby violating the collective agreement; in
negotiating with the employer through others than the
union; and in conducting himself in a manner harmful to
its interests and those of its members. Accordingly, on
April 15, 1946, the union requested Trailmobile to suspend
Whirls from work. In consequence, the company directed
him not to report for duty. Since then, however, it has
continued to keep him on the payroll, on leave of absence
with full pay. Although the Government urges that
Whirls thus continues in the company’s employ and con-
sequently the case is not moot, its suggestion of the facts
has overlaid the only issue brought here by the petition
for certiorari with questions of unlawful disecrimination
allegedly arising out of the suggested facts, under the
decisions in Steele v. Louisville & Nashville R. Co., 323
U. S. 192; Tunstall v. Brotherhood of Locomotive Fire-
men and Enginemen, 323 U. S. 210; and Wallace Corp. v.
National Labor Relations Board, 323 U. S. 248

The facts thus put forward have no proper bear-
ing in this case otherwise than to suggest the question
of mootness and to require that any decision which is
made upon the merits here be made without prejudice
to the future assertion of any rights of respondent which
may have been violated by the conduct set forth. We
agree that in the circumstances related he remains an
employee of the company and the cause is not moot.

6 The Government’s brief puts the suggestion and discussion it
makes as a matter of not desiring its “failure to explore the nature
and causes” of the alleged discrimination to be taken “as an admis-
sion either” that there was not unfair discrimination under the Steele,
Tunstall and Wallace cases, supra; or that such diserimination “cannot
be redressed under Section 8 . . . after the lapse of the initial year of
reemployment . . . .”
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We also agree that the question of unlawful discrimina-
tion is not properly before us for decision.”” That ques-
tion, insofar as it arose from events prior to this litigation,
was involved in the Ohio class suit without reference, it
would seem, to § 8 or its possible effects. And because the
petition for certiorari, as we have noted, assigned no error
to the Court of Appeals’ ruling on the issue of res judicata
arising from the outcome of the class suit, we are not at
liberty now to consider the effect of that litigation or the
issues of discrimination embraced in it. Insofar as any
question of unlawful discrimination may be thought to
arise from the facts said to have taken place after the deci-
sion of the Circuit Court of Appeals, we are also not free at
this time to consider or determine such an issue. As the
brief of the Government in respondent’s behalf pertinently
states, “These points were not raised on respondent’s
behalf in the lower courts, and no evidence was introduced
by any party on the issue of unfair disecrimination. Cf.
Hormel v. Helvering, 312 U. S. 552, 556. In view of
that fact, and of the Hess litigation, we believe that it
would be inappropriate, at this stage, to argue these
issues.”

Wholly aside from any question of power, this dis-
claimer on behalf of the party affected is a sufficient reason
to justify refusal to inject such an issue here or to volun-
teer aid not sought. We therefore are required to say no
more concerning the matter now than that, if respondent
has been unlawfully expelled, suspended or otherwise dealt
with by the union for asserting his legal rights, the law
has provided remedies for such injuries and they may be
redressed in appropriate proceedings designed for that
purpose upon proof of the facts constituting the wrong
and due consideration of the legal issues they present. To
assure this possibility, however, the remand which be-

17 See note 16.
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comes necessary in this cause on the merits will be so
framed as to preclude any foreclosure of such rights by
possible future application of the doctrine of res judicata
arising from this determination.

Since, moreover, in the view of the District Court and
apparently of the Court of Appeals, the Ohio class suit
was dispositive of issues of unlawful diserimination arising
out of the facts presented in that litigation without refer-
ence to § 8,'% it may be added that the Ohio determination
could not apply, of course, to such discrimination taking
place by virtue of later events.

We turn therefore to consideration of the sole question
presented on the merits, namely, whether under § 8 the
veteran’s right to statutory seniority extends indefinitely
beyond the expiration of the first year of his reemploy-
ment, being unaffected by that event as long as the em-
ployment itself continues.

i1

The relevant portions of §§ 8 (a) and 8 (b) are set out
in the margin.® But we are concerned particularly with
§ 8 (¢), which reads:

“Any person who is restored to a position in accord-
ance with the provisions of paragraph (A) or (B)
of subsection (b) shall be considered as naving been

8 The Court of Appeals, noting that Whirls was not named as
a party to the class suit other than as a member of the class, pointed
out that numerous members of the armed forces were involved in
both groups of employees, but that their interests as veterans under
§ 8 were not common to the nonveteran employees in either group.
Hence, it concluded, the class suit was not appropriate for rendering
a judgment binding upon veteran members of the complaining class
as to the question of their seniority under § 8. 154 F. 2d 866, 872.

¥ “Sgc. 8. (a) Any person inducted into the land or naval forces
under this Act for training and service, who, in the judgment of those
n authority over him, satisfactorily completes his period of training

758552 O—48——8
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on furlough or leave of absence during his period of
training and service in the land or naval forces, shall
be so restored without loss of seniority, shall be en-
titled to participate in insurance or other benefits of-
fered by the employer pursuant to established rules
and practices relating to employees on furlough or
leave of absence in effect with the employer at the
time such person was inducted into such forces, and
shall not be discharged from such position without
cause within one year after such restoration.”

The Government argues on respondent’s behalf that
the correct meaning of § 8, and particularly of subsection
(e), is that upon reemployment the veteran is entitled
to retain indefinitely his prewar plus service-accumulated
seniority.” Under the statute, it says, this seniority can-

and service under section 3 (b) shall be entitled to a certificate to that
effect upon the completion of such period of training and service,
which shall include a record of any special proficiency or merit
attained. . . .

“(b) In the case of any such person who, in order to perform such
training and service, has left or leaves a position, other than a tem-
porary position, in the employ of any employer and who (1) receives
such certificate, (2) is still qualified to perform the duties of such
position, and (3) makes application for reemployment within forty
days after he is relieved from such training and service—

“(A) if such position was in the employ of the United States Gov-
ernment, its Territories or possessions, or the Distriet of Columbia,
such person shall be restored to such position or to a position of like
senlority, status, and pay;

“(B) if such position was in the employ of a private employer,
such employer shall restore such person to such position or to a posi-
tion of like seniority, status, and pay unless the employer’s circum-
stances have so changed as to make it impossible or unreasonable to
doso; .../

2 The Government states that a veteran could be reduced in sen-
iority on account of bona fide changed circumstances or on account
of cause or upon waiver. As to this, see note 25.
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not be taken away by a collective bargaining agreement
or by the employer® either during the year in which
the statute Insures the veteran against discharge without
cause or thereafter while the employment continues.?
Support for this view is thought to be derived from the
syntax of the statutory language and from the legislative
history.

It is argued that grammatically the “within one year”
provision applies only to the last clause of subsec-
tion (e¢), relating to discharge without cause, and does
not refer to the “other rights” # given by subsections (b)
and (¢), including restored statutory seniority. Because
the “within one year” provision appears most proximately
in connection with the prohibition against discharge, the
Government seeks to give that prohibition, including its
temporal term, effect as a command wholly distinet from

2 Seniority arises only out of contract or statute. An employee has
“no inherent right to seniority in service . . . .” Ryan v. New York
Central R. R., 267 Mich. 202, 208; Casey v. Brotherhood, 197 Minn.
189, 191-192. “The seniority principle is confined almost exclusively
to unionized industry.” Decisions (1946) 46 Col. L. Rev. 1030, 1031,
and authorities cited. “In private employment seniority is typically
created and delimited by a collective bargaining agreement . . . .”
Ibid.

% See note 20.

#The Government’s argument is limited to seniority. But it is
equally applicable to the other components of “position,” such as pay.
Thus, if accepted, it would mean that after the guaranteed one year
a veteran could be discharged but could not have his pay reduced.

The position to which an employee must be restored is either the
Position previously held or “a position of like seniority, status, and
pay.” See note 18. It is thus recognized that part of the restored
“position” is the seniority accrued prior to service in the armed forces
and, under the Fishgold case, during service. “Seniority” is part of
“position,” and therefore when the Act states in subsection (¢) that
the veteran may not be discharged “from such position” it means both
from the job itself and from the seniority which is part of the job.
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and unrelated to anything preceding. It treats the clause
as a grammatically independent sentence and a substan-
tively unrelated provision, although it is separated from
the earlier ones only by a comma followed by the conjunc-
tion “and.”

On this premise of complete severability the Govern-
ment builds its entire case. The premise necessarily re-
gards § 8 (¢) as making no express provision for the
duration of “other rights,” but as leaving this to be found
wholly by implication. The Government then goes on to
conclude that the period to be implied is indefinite. Al-
though the statutory security against discharge ends with
the preseribed year, the protection given by § 8 (¢) to
“other rights” is said therefore not only to be effective for
that year, cf. Fishgold v. Sullivan Drydock & Repair Corp.,
supra, but to continue in full force for as long as the job
may last beyond that time. In this view, of course, the
result would be to “freeze” the incidents of the employ-
ment indefinitely while “freezing” the right to the job itself
for only one year.

Difficulties arise in connection with this construction,
both in its premise and in its conclusions. One is that the
conclusion of indefinite duration would not follow neces-
sarily, if the premise of complete severability were ac-
ceptable. On that basis “indefinite duration” as the Gov-
ernment conceives it would not be the only tenable period
or even the most probably contemplated one. Several
alternatives would be presented. However, the statutory
year would not be among them, since it is implicit in the
premise of severability that the Act does not apply the
concluding clause of § 8 (¢) to “other rights” to secure
their extension either during or after that time. On the
other hand, the Government’s view ignores the usual rule
of construction where time is not expressly prescribed, but
is evidently to be implied. For generally in such cases
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duration for a reasonable period is the term accepted by
the law rather than permanency or indefinite extension.*
And this, in varying circumstances, might be found to be
longer or shorter than the statutory year prescribed for the
job itself.

The real trouble however is in the basic premise both
grammatically and substantively. It assumes not only
the complete independence of the last clause of § 8 from
what precedes, but also that employment within the mean-
ing of the Act is something wholly distinet and separate
from its incidents, including seniority, rates of pay, ete.
We think, however, that the idea of total severability is
altogether untenable. To accept it would do violence
both to the grammatical and to the substantive structure
of the statute.

The clause is neither an independent sentence nor a dis-
connected prohibition without significant relationship to
what precedes. “From such position” has no meaning
severed from the prior language. The restoration provi-
sions define the very character of the place not only to
which the veteran must be restored but equally from which
he is not to be discharged. Neither grammatically nor
substantively could the discharge provision be given effect
without reference to the prior “restoration” clauses.
Fishgold v. Sullivan Drydock & Repair Corp., supra. In-
deed such reference is explicit both in the phrase “from
such position” and in the time provision itself, namely,
“within one year after such restoration.”

To tear the coneluding clause from its context is there-
fore impossible. It is conjunctive with all that precedes.
Nor is it any the more permissible to disconnect its constit-
uent temporal term. There can be no doubt whatever
that Congress intended by § 8 (¢) to secure the “other

2.* See, e. g., Dillon v. Gloss, 256 U. S. 368, 375; Sunflower Oil Co. v.
Wilson, 142 U. S. 313, 322; 1 Williston, Contracts (Rev. ed.) 152.
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rights” guaranteed by it for at least the minimum term of
the prescribed one-year period. This indeed was a spe-
cific ruling of the Fishgold case.

The employee there had not been discharged in the
sense of being thrown out of his job altogether. He sim-
ply had been deprived of the opportunity to work by the
operation of the seniority system when there was not
sufficient work for both himself and other employees with
greater seniority after he had been accorded his full stand-
ing under the Act. That standing included not only his
seniority status as of the time he entered the armed forces,
but also all that would have accumulated had he remained
at work until the date of his reemployment without going
into the service. In the language of § 8 (¢) he is to be
“considered as having been on furlough or leave of absence
during his period of training and service in the land or
naval forces.” The Court held, indeed, that the Act did
not give him standing to outrank nonveteran employees
who had more than the amount of seniority to which he
was entitled and to which he had been restored; in other
words, that he was not given so-called “superseniority.”
But it also squarely held that he was given security not
only against complete discharge, but also against demo-
tion, for the statutory year. And demotion was held to
mean impairment of “other rights,” including his restored
statutory seniority for that year. “If within the statu-
tory period he is demoted, his status, which the Act was
designed to protect, has been affected and the old employ-
ment relationship has been changed. He would then lose
his old position and acquire an inferior one. He would
within the meaning of § 8 (¢) be ‘discharged from such
position.” ” 328 U. S. at 286.

That § 8 (¢) applies to secure the protection of “other
rights” for at least the statutory year was therefore inher-
ent in the rationalization of the Fishgold decision. To
that extent at any rate the concluding clause was held
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applicable, not severable, concerning them. This of
course destroys the Government’s basic premise of the
complete severability of that clause and its resulting non-
applicability to “other rights.” While the reemployed
veteran did not acquire “superseniority,” § 8 (¢) gave him
the restored standing for the minimum duration of the
prescribed year.

It is therefore clear that Congress did not confer the
rights given as incidents of the restoration simply to leave
the employer free to nullify them at will, once he had
made it. Equally clearly Congress did not create them
to be operative for the vaguely indefinite and variously
applicable period of a reasonable time. But we cannot
agree that they were given to last as long as the employ-
ment continues, unaffected by expiration of the one-year
period.

To accept this conclusion, as we have said, would mean
“freezing” the incidents of the employment indefinitely
while “freezing” the right to employment itself for only
one year. Aslong as the employee might remain in his job,
his pay could not be reduced, his seniority could not be
decreased, insurance and other benefits could not be ad-
versely affected. And this would be true, although for
valid reasons all of those rights could be changed to the
disadvantage of nonveteran employees having equal or
greater seniority and other rights than those of the veteran
with restored statutory standing. The reemployed vet-
eran thus not only would be restored to his job simply, as
the Fishgold case required, “so that he does not lose ground
by reason of his absence.” 328 U. S. at 285. He would
gain advantages beyond the statutory year over such non-
veteran employees.

We do not think Congress had in mind such far-reaching
consequences for the nation-wide system of employment,
b?'Dh public and private, when making the statutory pro-
visions for the veteran’s benefit. At the time it acted,
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we had not declared war and the men who were called to
service were being inducted for a year’s training, with the
idea if not the assurance that they would return to civilian
life and occupations at the end of that year, without preju-
dice because of their service. Visionary as this notion
proved to be, it hardly can be taken to support the view
that Congress contemplated “freezing” the specified
incidents of restored employment indefinitely.

The Fishgold case, it is true, concerned only events
taking place within the statutory year. As the Court of
Appeals pointed out in distinguishing this case, 154 F. 2d
at 871, the issues there involved no question of the reem-
ployed veteran’s standing after the statutory year. But,
as we have said, the decision did hold that § 8 (¢) applies
to “other rights” for the year. And the rationalization
was wholly inconsistent with the idea that those restored
rights continued indefinitely after the year, unaffected by
its termination. The restored veteran, it was held, could
not be disadvantaged by his service to the nation. He
“was not to be penalized on his return by reason of his
absence from his civilian job.” 328 U.S.at 284. He was
to be restored and kept, for the year at least, in the same
situation as if he had not gone to war but had remained
continuously employed or had been “on furlough or leave
of absence.” It is clear, of course, that this statutory ad-
dition to the veteran’s seniority status is not automatically
deducted from it at the end of his first year of reemploy-
ment. But the Fishgold decision also ruled expressly that
he was not to gain advantage beyond such restoration, by
virtue of the Act’s provisions, so as to acquire “an increase
in seniority over what he would have had if he had never
entered the armed services. . . . No step-up or gain in
priority can be fairly implied.” 328 U.S. at 285-286.

For the statutory year indeed this meant that the re-
stored rights could not be altered adversely by the usual
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processes of collective bargaining or of the employer’s
administration of general business policy.” But if this
extraordinary statutory security were to be extended be-
yond the statutory year, the restored veteran would ac-
quire not simply equality with nonveteran employees
having identical status as of the time he returned to work.
He would acquire indefinite statutory priority over non-
veteran employees, a preferred status which we think not
only inharmonious with the basic Fishgold rationalization,
but beyond the protection contemplated by Congress.
We are unable therefore to accept the Government’s
position. Aside from the events taking place after the
Court of Appeals’ decision, which as we have said are not
properly here for consideration except upon the question
of mootness, Whirls was treated exactly as were other
employees in his group having the same seniority and
status as he had on the date of his reemployment. There
was no discrimination against him as a veteran or other-
wise than as a member of that group. Both groups, the
former Trailmobile employees and the former Highland
employees, who composed his group, contained veterans
and nonveterans in large numbers. Both contained vet-
erans in active service and reemployed veterans when the
collective agreement was made. Whirls was treated ex-
actly as all other members of his group, the ex-Highland
employees, veterans and nonveterans alike. Whether or
not the collective agreement was valid, or infringed rights

—_—

# Section 8 (c), it will be recalled, forbids discharge “without cause
within one year.” It may be that the “without cause” qualification
_applies to “other rights” as well as to total discharge, more especially
In view of the position we take concerning the severability of the con-
cluding clause of §8 (c). But no question is presented in this case
Whether the employer, for cause, could demote a reemployed veteran
Within the statutory year consistently with the requirements of § 8 (c),
and we express no opinion in this respect.
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of Whirls and other members of that group apart from
rights given by § 8 (¢), is not before us, for reasons we
have stated. The only question here and the only one
we decide is that § 8 (¢), although giving the reemployed
veteran a special statutory standing in relation to “other
rights,” as defined in the Fishgold case, during the statu-
tory year, and creating to that extent a preference for him
over nonveterans, did not extend that preference for a
longer time.

On the facts therefore we are not required to determine
the further question whether the statute would give pro-
tection to a reemployed veteran after the statutory year,
if it were shown that he then had been demoted beneath
his rightful standing under the Act as of the date of his
restoration, though nonveteran employees having the
same seniority standing as of that time had not been de-
moted or adversely affected. No such question is pre-
sented on the facts of record properly before us for
consideration and decision. It will be time enough to
consider such an issue whenever it may be presented.

We find it unnecessary therefore to pass upon peti-
tioners’ position in this case, namely, that all protection
afforded by virtue of § 8 (¢) terminates with the ending
of the specified year. We hold only that so much of it
ends then as would give the reemployed veteran a pre-
ferred standing over employees not veterans having iden-
tical seniority rights as of the time of his restoration. We
expressly reserve decision upon whether the statutory
security extends beyond the one-year period to secure the
reemployed veteran against impairment in any respect of
equality with such a fellow worker.

These reasons, founded in the literal construction of the
statute and the policy clearly evident on its face, are suffi-
cient for disposition of the case. They are not weakened
by the Government’s strained and unconvineing citation
of the Act’s legislative history.
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That argument is grounded in conclusions drawn from
changes made without explanation in committee with re-
spect to various provisions finally taking form in § 8,
changes affecting bills which eventually became the
Selective Training and Service Act and the National Guard
Act, 54 Stat. 858. Apart from the inconclusive character
of the history, the Government’s contention assumes that
the only alternatives presented by the final form of the
bill were indefinite duration for the incidents of the em-
ployment named and none at all. This ignores the other
possibilities considered in this opinion, including duration
for a reasonable time. Moreover, as has been noted, the
most important committee changes relied upon were made
without explanation.”® The interpretation of statutes
cannot safely be made to rest upon mute intermediate leg-
islative maneuvers.”

The argument for respondent in this case is of whole
cloth in prineiple with the contention for “superseniority”
made and rejected in the Fishgold case, as indeed the Dis-
trict Court and the Court of Appeals regarded it. Lack-
ing any better legislative footing, it equally cannot
stand.

Accordingly the judgment of the Court of Appeals is
reversed. This however will be without prejudice from
the decision here to respondent’s assertion in the future
of any rights he may have against Trailmobile or the col-

* See S. Rep. 1987, 76th Cong., 3d Sess.; H. Rep. 2847, 76th Cong.,
3d Sess.; H. Rep. 2874, 76th Cong., 3d Sess.

* The Government also relies upon certain statements taken out of
context from the debates. “As is true with respect to all such mate-
nials, it is possible to extract particular segments from the immediate
and total context and come out with road signs pointing in opposite
directions.” Hust v. Moore-McCormack Lines, 328 U. S. 707, 733.
None of the selections is directed toward the question whether the
Veteran's seniority continues after the guaranteed one-year period
S0 as to be not subject to modification by a collective bargaining
agreement,
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lective agent on account of their acts not presented on this
record or involved in the issues determined by this
decision.

It is so ordered.

MR. Justice JAcksoN, with whom MR. Justice FrRANK-
FURTER joins, dissenting.

Of the millions of wage earners whom the War took
from their jobs into the armed services, some came from
organized industries, others from unorganized industries;
some had priority rights incident to their jobs, others had
no such rights. For all, Congress provided the security
of being able to get back their old jobs for at least a year
after their return to civil life. But since industrial pri-
ority rights usually prevailing in organized industry have
important bearing both on permanence of employment
and wages, Congress guaranteed the veteran not merely
“against loss of position” but also against “loss of senior-
ity by reason of his absence. He acquires not only the
same seniority he had; his service in the armed services
is counted as service in the plant so that he does not lose
ground by reason of his absence.” Fishgold v. Sullivan
Drydock & Repair Corp., 328 U. S. 275, 285. 1In brief,
in employments that were governed by priority rights,
absence in the armed services was treated as presence in
the plant. The veteran acquired a rating which he would
have had, had he not been away.

Congress thus dealt with two very different aspects
of employment. It gave all wage earners the assurance
of having their old jobs for a year. It further made im-
perative that wage earners who, by virtue of employment
contracts, normally union contracts, had preferred posi-
tions should have the same preferred positions as those
enjoyed by their fellows who had their status but remained
behind. Congress limited the right to have a job to 2
year. But Congress, having assured a veteran the pri-
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ority status he would have had had he remained at work,
did not take away that status at the end of twelve months.
Accordingly, because of the congressionally assured status,
whereby a veteran had a priority right that he would
have had, had he never left, he has whatever rights that
status gave an employee under the general law of contract
and more particularly, as in this case, under the National
Labor Relations Act.

The veteran at the end of the year certainly is not in
a worse position than he would have been had he not
been in the armed services. If he could not be deprived
of his seniority rights under the employment contract
had he remained behind, he cannot be deprived of them
because he is a veteran. Therefore, if under the National
Labor Relations Act, those wielding the power of an ex-
clusive bargaining agency on behalf of the veteran could
not have disecriminated against him had he not been a
veteran, they cannot discriminate against him because
he is a veteran. Any other result would fly so completely
in the face of what Congress was about in fashioning
economic security for the returning veterans, that it would
require language totally wanting in what Congress wrote
to find such a strange purpose on its part.

Congress did not authorize arbitrary reduction of the
seniority rights to which the veteran had been restored
at the end of the year. If his rights under the contract of
employment assure that he will not be discharged before
an employee with lower seniority and that he is entitled to
a certain wage scale he continues in employment with
this seniority status and is entitled to all its benefits, as
long as others with lower seniority remain on the job.

In assuring not merely the retention of seniority status
but its progression during the years in the service, Con-
gress aimed to insure that the years which the veteran
gave to his country should not retard his economic ad-
Vancement. It is not likely that in furthering this policy




64 OCTOBER TERM, 1946.
Jackson, J., dissenting. 331 U.8S.

Congress would say that an employee, because he is a
veteran, should suffer the consequences of having been
to war after a year’s return. The equality of treatment
which Congress designed as between employees who went
and employees who stayed could not be achieved by
delaying for one year the disadvantages of having been
away and then letting them affect the veteran.

Whirls came back from the army to his old work, where
he had certain advantages of seniority. Now he has lost
his seniority, and because he asked the courts to say
whether he lost it legally he was booted out of his job and,
moreover, was expelled from the union he had been com-
pelled to join by reason of a closed-shop agreement. He
may find other employment at his old craft closed to him.
This is rather shocking and it is hard to believe that Whirls
has no protection in law.

What happened to Whirls is this: The employer to
whose service he returned was merged or consolidated
with a bigger concern of the same kind—a corporation
which had owned the company for which Whirls worked—
and both businesses were continued under one ownership.
This united the two working forces and the question arose
as to relative seniority rights. Both groups had belonged
to American Federation of Labor unions, so the problem
was submitted to its national authorities. They ruled
that each employee should retain seniority rights dating
from the time he entered the employ of either company.

The bigger group revolted. They demanded their own
seniority and demanded that the smaller group coming
into the consolidation be treated as entirely new em-
ployees. They reorganized as a C. I. O, unit, demanded
recognition as the exclusive bargaining agent of the whole
enterprise and, of course, won the election. They then
demanded and obtained a contract allowing their own
seniority and establishing a closed shop. To keep his job
at all, Whirls was obliged thereby to join the C. I. O. union
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and, with others, suffered reduction of pay and loss of
seniority rights.

Believing that he and others had been unlawfully dealt
with and being supported by the Government in the belief,
he sought a remedy in the courts. His claim was not frivo-
lous, for two courts below granted him relief. But because
he tested his rights in court, he was expelled from the
union on charges that he negotiated for himself through
others than the union and acted in a way contrary and
harmful to its interests. Since he was no longer a mem-
ber of the union, it demanded under the closed-shop agree-
ment that the employer oust him from even the re-
duced job which its bargaining had left to him. The
employer was obliged by its contract to comply but has
been paying him on a leave-of-absence-with-pay basis.
The short of it is that Whirls is out of seniority, out
of work, and out of the union, with all that this means
in a closed-shop industry. His predicament comes about
not because of any fault of Whirls as a workman, nor
because of his employer’s wish.

The employer urges that we relieve it from the duty
Imposed by the court below of reinstating Whirls in his
seniority rights because “the majority union members may
compel the employer to discharge such returning veteran
after the expiration of said one-year period. As in this
case, the union might expel the veteran from the union,
and thereby compel this employer to discharge such vet-
eran under its closed shop contract with the union.” One
{nig’ht have thought this an exaggerated fear conjured up
In hostility to the union except that it is just what has
happened, and that instead of repudiating it now the union
endorses the threat. It says that the union “must do one
of two things, (a) either discriminate against the Trail-
mobile veterans and allow the Highland veterans to super-
sede them on the seniority list, or, (b) in fairness to the
Trailmobile veterans, negotiate for the discharge of High-
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land veterans at the end of one year’s guaranteed
employment.”

This combines a false alternative with a disingenuous
threat. Both alternatives presuppose that the employer
has an absolute right to discharge veterans after reem-
ploying them for a year, whether or not they work under
a contract which gives them seniority rights. But the
question for decision is whether the veteran is secured in
his seniority rights by the Act. If heis, he is to the extent
of those rights under the employment contract entitled
to his job even after the assured year has ended.

There is neither need nor authority to discriminate
against any veteran of either plant. The fair solution
would be that each employee go on the seniority list as of
the date he entered either of the two units now consoli-
dated. That was the solution under the collective agree-
ment by which Whirls worked at the time of the consolida-
tion. To thwart it, the whole machinery of the National
Labor Relations Board was set in motion and apparently
has been used in disregard of Whirls’ rights under the
Labor Act. Before we reach the question whether rights
under the Labor Act have been infringed, however, it
should be clear that the Selective Service Act secured
Whirls’ seniority rights, for it is those rights which he
asserts were taken from him.

Section 8 (b) (B) refers to the job to which the veteran
is entitled to be restored, i. e., simply the same job which
he left, or its equivalent. Section 8 (¢) specifies what
rights he shall have in that job. He is to have the senior-
ity which would have accumulated while he was in service
and he is to be assured against discharge for one year,
regardless of what his or others’ seniority rights are. Such
assurance against discharge certainly does not terminate
seniority rights after one year. Section 8 (b) (B) to-
gether with the provision against arbitrary discharge is
enough to assure that the veteran will remain in the same
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job for one year without diminution of its incidents. See
Fishgold v. Sullivan Drydock & Repaiwr Corp., 328 U. S.
275, 286, in which this Court said, “What it [Congress]
undertook to do was to give the veteran protection within
the framework of the seniority system plus a guarantee
against demotion or termination of the employment rela-
tionship without cause for a year.” 328 U.S. at 288.

That case interpreted the provisions against discharge
as broad enough to prohibit also any reduction in status,
pay, or seniority, during the year. But we did not hold
that seniority rights ended with the year. Seniority rights
are rights which, by their nature, endure as long as the em-
ployment does, and become more and more valuable in pro-
tecting that employment and enhancing its benefits.
Ordinarily, one of their most important functions is to give
a measure of security in the job. To have seniority rights
for a year may not be an impossibility, but it is almost a
contradiction in terms.

The job guaranteed against discharge for a year, then,
is the job defined in § 8 (b) (B). But the right to dis-
charge after the year is not unconditional where the em-
ployee is the beneficiary of a seniority plan. Of course,
where employees have no seniority rights, the guarantee
of one year’s employment is their only right. But if a
seniority system does exist, the Congress gave the em-
ployee “protection within the framework of the seniority
System plus a guarantee against demotion or termination
of the employment relationship without cause for a year.”
(Emphasis added.) Fishgold v. Sullivan Drydock & Re-
parr Corp., 328 U. S. at 288.

It is to be noted that the seniority rights of Whirls were
bargained away from him by a union which, under the
National Labor Relations Act, was entitled to bargain as
his representative. The Act makes the majority union
“the exclusive representatives of all the employees in such
unit” for bargaining. 49 Stat. 453, §9 (a), 29 U. S. C.

755552 0—48—9
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§ 159 (a). We have held that this not only precludes the
individual from being represented by others but also pre-
vents him from bargaining for himself. J. I. Case Co. v.
National Labor Relations Board, 321 U. S. 332. While
the individual is thus placed wholly in the power of the
union, it does not follow that union powers have no limit.
Courts from time immemorial have held that those who
undertake to act for others are held to good faith and fair
dealing and may not favor themselves at the cost of those
they have assumed to represent. The National Labor Re-
lations Act, in authorizing union organizations “for the
purpose of collective bargaining or other mutual aid or
protection,” 49 Stat. 452, § 7,29 U. 8. C. § 157, indicates no
purpose to excuse unions from these wholesome principles
of trusteeship.

We have held under a similar Act that the courts may
intervene to prevent a majority union from negotiating a
contract in favor of itself against a colored minority.
Speaking for all but two members of the Court, Chief
Justice Stone, after recognizing that the representatives
may make “contracts which may have unfavorable effects
on some of the members of the craft represented” in such
matters as seniority, based on relevant differences of con-
ditions, said: “Without attempting to mark the allowable
limits of differences in the terms of contracts based on dif-
ferences of conditions to which they apply, it is enough
for present purposes to say that the statutory power to
represent a craft and to make contracts as to wages, hours
and working conditions does not include the authority to
make among members of the craft discriminations not
based on such relevant differences.” Steele v. Louisville
& Nashville Railroad Co., 323 U. S. 192, 203. That
opinion also declared that “It is a principle of general ap-
plication that the exercise of a granted power to act In
behalf of others involves the assumption toward them of a
duty to exercise the power in their interest and behalf, and
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that such a grant of power will not be deemed to dispense
with all duty toward those for whom it is exercised unless
so expressed.” 323 U. S. at 202. And in Tunstall v.
Brotherhood of Locomotive Firemen, 323 U. S. 210, we
held that where an individual is without available admin-
istrative remedies, the courts must grant him protection.

I do not think that Whirls’ seniority rights after one
year are made immutable or immune from collective bar-
gaining. But the statute restored these rights to him as a
veteran. They stand until they are lawfully modified.
The record indicates that they have never been terminated
or modified by good faith collective bargaining in the in-
terests of the craft. It raises the suspicion that they were
simply misappropriated to the benefit of the majority
group which was under a duty to represent his interests as
well as its own.

The courts cannot tolerate the expulsion of a member
of a union, depriving him of his right to earn a living
merely because he invokes the process of the courts to
protect his rights—even if he does so mistakenly. The
Labor Relations Act makes it an unfair labor practice by
an employer “To discharge or otherwise discriminate
against an employee because he has filed charges or given
testimony” in proceedings under it. 49 Stat. 453, § 8, 29
U.S. C. §158. Neither may a union use its own power
over its members to by-pass the courts. Cf. Dorchy v.
Kansas, 272 U. S. 306.

. This action is equitable in character and equity tradi-
tionally adapts its remedies to the facts as developed by
trial rather than to the form of pleadings. There could be
10 objection if the Court would remand the case for devel-
opment of a more complete record. But I could not agree
that it should be done with the suggestion that Whirls was
hot treated with discrimination because all in the High-
land group were treated alike. If the Trailmobile Com-
bany had absorbed the wholly-owned Highland Company
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before Whirls returned and used the consolidation as an
excuse to deny Whirls reemployment rights, this Court
would hardly have approved so transparent a scheme.
The union has no more right to rely on the consolidation to
justify deprivation of seniority rights.

INDEPENDENT WAREHOUSES, INC. eT AL 0.
SCHEELE, RECORDER OF THE TOWNSHIP OF
SADDLE RIVER, ET AL.

APPEAL FROM THE COURT OF ERRORS AND APPEALS OF
NEW JERSEY.

No. 83. Argued December 16, 1946.—Decided April 14, 1947.

1. A New Jersey municipal ordinance which forbids carrying on the
business of storing goods for hire without payment of an annual
license tax does not violate the Commerce Clause of the Constitu-
tion when applied (in the circumstances of this case) to a ware-
house in which coal shipped from another state is stored within
the municipality under a “transit” privilege, pending a decision
by the owner whether to ship it to another state or to another
point in the same state—even though most of the coal actually
is shipped to other states. Minnesota v. Blasius, 290 U. S. L.
Pp. 79-85.

2. The fact that the ordinance applies only to commercial storage
facilities, and that there are no other commercial storage facilities
in the municipality subject to the tax, does not render the or-
dinance violative of the due process or equal protection clause of
the Fourteenth Amendment. P. 86.

3. The decision of the highest court of a State that a local tax is
valid under the law of the State is binding upon this Court.
Pp. 86-87.

4. The tax can not be held unconstitutional as excessive, where the
amount of it is not shown to be unrelated to the value of the
privilege conferred. P.87.

5. The power of the State to impose the tax here in question can
not be defeated by private contractual arrangements such as those
here involved. P.87.
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6. The tax can not be deemed prohibitive in view of the fact that
it was imposed in lieu of other taxes of substantially the same
amount which had been paid in previous years. Pp. 87-88.

7. So far as the ordinance provides for the punishment of individuals
who work in unlicensed storage facilities, it violates no provision
of the Federal Constitution. P. 88.

8. One who has made no attempt to secure the license required by
the ordinance, is without standing to attack the constitutionality
of a provision which allegedly gives to the municipality an un-
controlled discretion to revoke licenses which may be issued.
P.88.

9. The eclaim that the provision of the ordinance for cumulative
penalties violates the Fourteenth Amendment is without substance,
since the provision has not been applied in this case so as to impose
cumulative penalties, and since the provision is expressly made
separable if invalid. Pp. 88-89.

134 N.J. L. 133, 45 A. 2d 703, affirmed.

From convictions of violating a municipal ordinance
providing for the licensing of storage warehouses, the
appellants, a corporation and an individual, appealed.
The Supreme Court of New Jersey reversed the convic-
tions. 132 N. J. L. 390, 40 A. 2d 796. The Court of
Errors and Appeals reversed, sustaining the convictions.
134 N.J. L. 133,45 A.2d 703. Affirmed, p. 89.

Duane E. Minard argued the cause for appellants.
With him on the brief were Clement K. Corbin, Willis T.
Pierson and Edward A. Markley.

Harry Lane and Ralph W. Chandless argued the cause,
and Mr. Lane filed a brief, for appellees.

Mgr. Justice RuTLEDGE delivered the opinion of the
Court.

An ordinance of Saddle River Township, New Jersey,
forbids carrying on the business of storing goods for hire
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except upon the payment of an annual license tax.* Inde-
pendent Warehouses, Ine., and Thompson, an agent of that
company, have been convicted and fined for conducting
such a business without procuring the license or paying
the tax. The convictions have been sustained by New
Jersey’s highest court.? The appeal here seeks to have
that judgment reversed on the basis that the business done
was exclusively interstate and consequently the applica-
tion made of the ordinance contravenes the commerce
clause of the Federal Constitution, Art. I, § 8. Four-
teenth Amendment objections also are raised.?

The main thrust of the argument has been toward the
commerce clause phase of the case. In this the contro-
versy is of the familiar “interruption’ or “cessation” type.
The issue accordingly requires only a determination of the
proper application to be made of well-established legal
principles to the particular circumstances. It is whether
the cessation taking place in the movement of goods inter-
state, as shown by the record, is of a nature which permits
the state or a municipality to tax the goods or services,
here the business of storing them, rendered in connection
with their handling.*

The governing principles were stated in Minnesota V.
Blasius, 290 U. S. 1, 9-10, as follows:

“. . . the States may not tax property in transit in

interstate commerce. But, by reason of a break in the

! The material terms of the ordinance appear at note 9 infra and
text.

28ee text Part I infra. A prior suit in a federal district court to
enjoin enforcement was dismissed because of the existence of a “plain,
speedy, and efficient remedy” in the state courts. Independent Ware-
houses v. Saddle River Township, 52 F. Supp. 96; 28 U. 8. C.
§41 (1).

3 Those objections are discussed in Part III of this opinion.

4“A non-discriminatory tax upon the business of storing” goods
which are not yet in interstate commerce is not forbidden. Federad
Compress Co.v. McLean, 291 U. 8. 17, 21.
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transit, the property may come to rest within a State
and become subject to the power of the State to
impose a non-discriminatory property tax.> Such an
exertion of state power belongs to that class of cases
in which, by virtue of the nature and importance of
local concerns, the State may act until Congress, if
it has paramount authority over the subject, substi-
tutes its own regulation. The ‘crucial question,’ in
determining whether the State’s taxing power may
thus be exerted, is that of ‘continuity of transit.’
Carson Petroleum Co. v. Vial, 279 U. S. 95, 101.

“If the interstate movement has not begun, the
mere fact that such a movement is contemplated does
not withdraw the property from the State’s power to
tax it. . . . If the interstate movement has begun,
it may be regarded as continuing, so as to maintain
the immunity of the property from state taxation,
despite temporary interruptions due to the neces-
sities of the journey or for the purpose of safety and
convenience in the course of the movement. . . .
Formalities, such as the forms of billing, and mere
changes in the method of transportation do not affect
the continuity of the transit. The question is always
one of substance, and in each case it is necessary to
consider the particular occasion or purpose of the
interruption during which the tax is sought to be
levied. . . .

“Where property has come to rest within a State,
being held there at the pleasure of the owner, for
disposal or use, so that he may dispose of it either
within the State, or for shipment elsewhere, as his
interest dictates, it is deemed to be a part of the
general mass of property within the State and is thus
subject to its taxing power.”

—_—

®See note 4.
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Since the circumstances characterizing the interruption
are of controlling importance, we turn to the details of
the movement and of the stoppage shown by the record.

1e

The suit is the culmination of a controversy extending
back to 1939, with earlier litigious chapters in the state
and federal courts. It grows out of the operation of fa-
cilities for storing and handling coal under various arrange-
ments between the Erie Railroad Company and other
corporations affiliated for this and other enterprises by
stock ownership or by contract.

The Pennsylvania Coal Company is a wholly owned
subsidiary of Erie. It owns and operates coal mines in
Pennsylvania. In 1901 it acquired 67.25 acres of land
in Saddle River Township, New Jersey. This acreage
and its facilities, known as Coalberg, are located on the
New York, Susquehanna and Western Railroad and per-
form functions connected with that road’s operations not
material to this cause. Coalberg also is connected di-
rectly with the Bergen County Railroad, a freight cutoff
of Erie. Its chief purpose, and the only one relevant to
this controversy, is to provide storage for coal shipped in
from the Coal Company’s Pennsylvania mines and later
shipped out to various destinations.

Prior to 1939, Coalberg was operated by the Coal Com-
pany or its lessees as a private business, not as a public
utility. During this time the Township levied personal
property taxes upon the coal in storage, assessing and col-
lecting them from its owners.* These were, as they are
now, chiefly coal distributors using Coalberg’s storage fa-
cilities, principally because of their accessibility to dis-
tributing centers, especially in the vicinity of New York

6 In 1921 the New Jersey Supreme Court sustained the imposition
of these taxes against attack on various grounds. Pennsylvania C oal
Co. v. Saddle River, 96 N.J. L. 40.
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City, and to shipping facilities both by rail and by
water.’

In 1939, however, by arrangements to be set forth in-
volving Erie, the Coal Company and Independent Ware-
houses, Coalberg was converted into a public utility to
serve shippers of coal on Erie lines. Under New Jersey
law, goods stored in warehouses conducted for hire are
exempted from personal property taxes. Rev. Stat. N. J.
§54:4-3.20. The Township, despite the change in Coal-
berg’s mode of operation, continued to levy such taxes on
the stored coal until the 1940 assessment was invalidated
in the state courts. Pattison & Bowns v. Saddle River
Township, 129 N.J. L. 135; 130 N. J. L. 177.

The municipality’s resulting loss in revenue amounted
to about eight per cent of the total collected for local,
county and state purposes. To make up for this, as its
brief here candidly admits, the Township enacted the
ordinance now in question, acting under other provisions
of state law. N. J. Stat. Ann. §§ 40:52-1, 40:52-2. The
effect was to shift the direct incidence of the tax from
the owners of the coal, 1. e., the shipper-distributors, to the
operator of the storage business and to change its char-
acter from a direct property tax to that of a license or
franchise tax for the privilege of conducting that business
in the state. The amount of revenue thus produced,
though in dispute, substantially will repair the loss suf-
fered from invalidation of the property tax. This suit is
the outgrowth of the Township’s effort to enforce the new
taxing provisions.

It is necessary to state in some detail the arrangements
made in 1939 by which the change was brought about in

—_—

" Coalberg is located conveniently to tidewater ports, as well as rail
facilities for distribution in northern New Jersey and elsewhere. The
distributors using Coalberg’s facilities forward their coal not only
to the near-by metropolitan area of New York City and northern
New J ersey, but also to the New England States.
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the mode of operating Coalberg. An agreement then
made between the Coal Company and Erie provides that
the former shall operate Coalberg “as a public service
facility for shippers of prepared anthracite coal on Erie
lines desiring storage space in accordance with and under
the rates named in a certain Tariff on file with the Inter-
state Commerce Commission and the Public Utilities
Commission of the State of New Jersey . . ..” The
agreement recites that it is made in view of the considera-
tions that the Coal Company has no need for Coalberg’s
storage facilities and that they are of use to Erie in afford-
ing “facilities for the storage of prepared anthracite coal
for shippers on Erie lines whereon said Coalberg Storage
Yard is located so that shipments of coal may not be di-
verted to other and competing lines on which facilities for
coal storage are available . .. .” FKrie pays the net
monthly loss, if any, of operating the yard and the Coal
Company remits to Erie the net monthly surplus, if any.
Erie also undertakes to maintain an agent at Coalberg
duly authorized on its behalf to issue warehouse receipts
for coal placed in storage by shippers.

The Coal Company has discharged the operating func-
tion under its agreement with Erie by an arrangement also
made in 1939 with Independent Warehouses, which is a
New York corporation engaged in the warehousing busi-
ness. The Coal Company leased Coalberg to Independent
Warehouses for $1.00 a year and the latter undertook to
operate the plant for a consideration which now amounts
to approximately $500 a year. The agreement between
the Coal Company and Erie governs the manner of Coal-
berg’s operation by Independent Warehouses.

Under these arrangements purchasers from the Coal
Company who ship coal from the mines designate the
destination on the shipping papers. If they designate
Coalberg, the coal is sent there in railroad cars. It is un-
loaded to the storage pile where it is kept until ordered out
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by the owner. It is then reloaded into railroad cars, and
when it is reshipped there is a new billing to the new des-
tination. Most of the coal, after i1t has been stored, goes to
states other than New Jersey. Some, however, is mar-
keted in New Jersey. It is disputed whether there is any
local distribution in the Township, but if so the amount is
comparatively insignificant.

The financial arrangements under the governing tariff
are as follows. On arrival of the shipments at Coalberg
the transportation charges on the movement from the
mine to Coalberg are paid to the FErie freight agent at
Coalberg. When the coal is moved again after storage,
the remainder of the through tariff rate from the point of
original shipment at the mine in Pennsylvania is paid.
This arrangement is known as the transit privilege. “The
privilege of transit enables grain [here coal] to be shipped
from point A to point B, there to be stored, marketed, or
processed, and later reshipped to point C at a rate less than
the combination of the separate rates from A to B and B
to C.” Board of Trade v. United States, 314 U. S. 534,
937-538, and authorities cited.

The storage facilities given to shippers are free for a
period of two years,® although a charge is made by Erie for
unloading the cars into the stock pile and for reloading the
cars for reshipment. A charge is also made by Independ-
ent Warehouses upon such coal owners as obtain ware-
house receipts from it.

8 The tariff provides: “The period of time allowed for the storage
privilege and protection of the through rate from point of origin to
ultimate destination shall be two (2) years from date of delivery
at storage point, as shown on the inbound freight (expense) bill. The
Erie Railroad reserves the right to require owners to remove their
coal at the expiration of the two years period. Any coal which is not
Teshipped within two (2) years will lose the privilege of being reshipped
at the through rates from point of origin to destinations beyond the
storage yard . . . .”
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The licensing ordinance applied in this case was adopted
in 1943, following upon the New Jersey decision in Patti-
son & Bowns v. Saddle River Township, supra. The
ordinance provides:

“No person, firm or corporation shall conduct or
carry on the business of the storage of personal prop-
erty in a warehouse engaged in storing goods for hire
or work in, occupy, or, directly, or indirectly in any
manner whatsoever, utilize any place or premises in
which is conducted or carried on the storage of per-
sonal property in a warehouse engaged in the busi-
ness of storing goods for hire, unless and until there
shall be granted by the Township Committee of the
Township of Saddle River in accordance with the
terms of this ordinance, and shall be in force and
effect, a license to conduct said business for the place
and premises in or at which said business shall be
conducted and ecarried on.”
The ordinance specifies that for the license there shall be
charged and collected in advance an annual fee of three-
quarters of a cent for each square foot of ground in the
Township where the business is carried on. There is
also a penalty clause,’ in addition to other provisions not
now pertinent.

9 “Any person, firm or corporation who shall violate any term or
provision of this ordinance shall upon conviction thereof be subject
to imprisonment in the County Jail or in any place provided by the
Township of Saddle River for the detention of prisoners, for a term
not exceeding ninety (90) days or to a fine not exceeding Two Hun-
dred Dollars ($200.00), or both. Any person so convicted may, in
the discretion of the Magistrate by whom he was convicted, in default
of the payment of any fine be imprisoned in the County Jail or place
of detention provided by the Township of Saddle River, for any
term not exceeding ninety (90) days. . . . Each day that a violation
of any of the terms or provisions of this ordinance shall continue shall
constitute a separate offense.”
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Independent Warehouses did not apply for the license or
pay the tax for 1943. Consequently that company and
Thompson were convicted in the Magistrate’s Court be-
fore appellee Scheele, the Recorder of the Township, for
having violated the ordinance by conducting the storage
operations at Coalberg without complying with its re-
quirements. Each was fined $200.* The Coal Company
and Erie were allowed to intervene when the case went
before the New Jersey Supreme Court, because of their
obvious interest in the outcome of the litigation. That
court held the ordinance unconstitutional as an undue
burden on interstate commerce and reversed the convic-
tions. 132 N. J. L. 390. In turn the New Jersey Court
of Errors and Appeals reversed the Supreme Court’s de-
termination. 134 N.J.L.133. Itheld that the ordinance
was valid under the provisions of state law, and that
neither the commerce clause nor the Fourteenth Amend-
ment guaranties relied upon had been infringed. The
case comes here on appeal, pursuant to § 237 (a) of the
Judicial Code. See King Mfg. Co. v. Augusta, 277 U. S.
100; Jamison v. Texas, 318 U. S. 413, 414.

II.

That the storage of the coal is part of a transit privilege
does not in itself sustain appellants’ claim that the inter-
state movement had not stopped sufficiently for the state’s
taxing power to attach when the coal reached and was
stored in Coalberg. Cf. Minnesota v. Blasius, supra;
Bacon v. Illinois, 227 U. S. 504. It has long been recog-
nized that transit privileges rest “upon the fiction that the
Incoming and the outgoing transportation services, which
are in fact distinct, constitute a continuous shipment of

the identical article from point of origin to final destina-
——

~ * Thompson was to be imprisoned for 90 days in the event of default
I payment of his fine.




80 OCTOBER TERM, 1946.
Opinion of the Court. 331 U.8.

tion.” Central Railroad Co. v. United States, 257 U. S.
247, 257. See also Atchison, Topeka & Santa Fe R. Co. v.
United States, 279 U. S. 768, 779-780. Of course this
fiction, which may be desirable for ratemaking or other
purposes, cannot control the power of a state or municipal-
ity to tax activities properly subject to exercise of that
power apart from the fiction’s application to them.
Indeed, the facts of this case demonstrate that here at
least the fiction is complete. They show that the journey
of the coal from the Pennsylvania mines to Coalberg and
the subsequent journeys upon leaving Coalberg were not
parts of a “continuity of transit” in the sense held by this
Court’s previous decisions to preclude a valid exercise of
the states’ taxing or regulatory powers. See, e. g., Pitts-
burg & Southern Coal Co. v. Bates, 156 U. S. 577; General
01l Co. v. Crain, 209 U. S. 211; Bacon v. Illinots, supra;
Susquehanna Coal Co. v. South Amboy, 228 U. S. 665.
A characteristic feature of those cases in which the
state has been allowed to tax property which has come to
rest after an interstate journey is that at the time the tax
is laid it cannot be determined what the ultimate destina-
tion or use of the property may be. Thus in General Oil
Co. v. Crain, supra, the oil was shipped to Memphis and
held there until required to supply orders from out-of-
state customers. In Brown v. Houston, 114 U. S. 622,
coal sent from Pennsylvania to New Orleans was held tax-
able in Louisiana because, although some of it was subse-
quently exported, 1t “was being held for sale to anyone
who might wish to buy.” Champlain Co. v. Brattleboro,
260 U. S. 366, 376. In Bacon v. Illinois, supra, the grain
sent to Bacon’s elevator was at his complete disposal
“He might sell the grain in Illinois or forward it as he saw
fit.” Although his intention was to forward it after in-
spection, grading, ete., this purpose was held irrelevant.
227 U. S. at 516. And in Susquehanna Coal Co. v. South
Amboy, supra, although there was an anticipation of or-
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ders for the coal unloaded at South Amboy, yet there were
no actual orders from customers. See also Nashwille, C. &
St. L. R. Co.v. Wallace, 288 U. 8. 249; Edelman v. Boeing
Air Transport, 289 U. S. 249.

Those cases are indistinguishable from this one as to the
facts and the effect of the stoppage. Once the coal has
reached Coalberg, no one can determine, without receiving
an order from the owner, to what point or person it finally
will be sent or to what use it will be put. Indeed, at
the actual time of storage, even the owner may not know
where the coal will go next, for the very purpose of the
storage is in part to meet seasonal demand.” And while

1Tt is to be noted however that the two-year period allowed by
the tariff for storage, see note 8, is longer than is necessary to allow
for meeting seasonal demand.

Storage-in-transit privileges are supplied, it is said, “as a result of
traffic demands.” A witness gave the following illustrations:

“(a) Coal is a commodity of seasonal consumption. Most of it is
consumed in cold weather. If the mines could produce currently suf-
ficient coal to meet cold weather requirements, the railroads would be
swamped with coal traffic during the fall and winter months when
other seasonal products are moving in large volume and weather con-
ditions retard transportation operations. By spreading coal ship-
ments for winter use over the months of most favorable operating
conditions, a more uniform transportation revenue is assured.

“(b) Coal dealers and consumers ship it more uniformly throughout
the year by using storage-in-transit privileges under railroad tariffs,
and use negotiable warehouse receipts to finance their purchases where
necessary.

“(c) The movement during warm weather of the bulk of the winter
coal supply avoids car storage and releases cars more rapidly than if
they arrived frozen solid, as they often do in winter, where delayed by
bad weather or had to wait unloading and use at the place of
consumption.

“(d) Experience has shown many instances, like those of recent
occurrence, when a supply of stored coal close to the market areas has
been necessary to prevent or relieve acute shortages of fuel in cases of
labor, weather, or other interruptions in production or transportation.

“(e) A uniform movement of coal during favorable operating con-
ditions, avoids the congestion, delay and increased expense which
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the form of billing is not conclusive, Minnesota v. Blasius,
supra, the fact that the coal is billed to Coalberg
and is not rebilled until the owner asks that it be released
from storage further shows that the final destination is
not known by the owner or by others.

Moreover, in all these cases the duration of the cessation
of transit is indefinite and in this case may extend as long
as two years without loss of transit privilege. Indeed,
except for that loss it may extend indefinitely, since under
the controlling tariff Erie does not require, but only re-
serves the right to require, removal at the end of two
years.® Tt is also significant that invariably the goods
are fungibles, a fact pointing up the fictional basis of the
in-transit privilege. The goods which are sent initially
into the interstate commerce stream are not the identical
goods which finally arrive at the place of consumption.

In view of all these considerations, the case falls more
appropriately in the category allowing the state’s taxing
power to apply, than in the one denying its applicability.
The interruption hardly can be held to be “due to the
necessities of the journey or for the purpose of safety and
convenience in the course of the movement,” Minnesota v.
Blasius, 290 U. S. at 9-10, broad as may be the latitude
given for such incidents of transit. More is involved here
than stopping to take advantage of such latitudes. The
case therefore is one, again in the language of the Blasius
case, “where property has come to rest within a State,
being held there at the pleasure of the owner, for disposal
or use, so that he may dispose of it either within the State,

otherwise attends rush and emergency transportation in winter
weather.

“(f) Such storage-in-transit facilitates a more uniform and steady
employment, not only of the miners but also of railroad employees, a8
well as a more uniform and steady railroad revenue.”

12 See note 8.
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or for shipment elsewhere, as his interest dictates . . . .
290 U. S. at 10.

The facts bring the case exactly within this description,
although the record shows that most of the coal after stor-
age goes to other states and little, if any, is distributed lo-
cally at Coalberg. Not what ultimately happens to the
goods or where they finally go, but the occasion and pur-
pose of the interruption are controlling. “The question is
always one of substance, and in each case it is necessary to
consider the particular occasion or purpose of the inter-
ruption during which the tax is sought to be levied.”
Minnesota v. Blastus, 290 U. S. at 10.

Here the cessation takes place not simply for the car-
rier’s transit reasons relating to the necessities or con-
venience of the journey, but for reasons primarily con-
cerned with the owner’s business interests. As in the
Bacon and Susquehanna Coal cases, supra, he is entirely
free to keep or market the goods in New Jersey or to send
them elsewhere. Marketing considerations primarily,
and it may be exclusively, determine this choice and many
or all of the controlling factors may not arise until after
the coal has reached Coalberg or indeed many months
later.

The situation in this respect is not materially different
from those involved in the Susquehanna Coal, Bacon,
and other cases cited, or indeed from one in which a coal
distributor might place his storage facilities at some dis-
tance from his place of market, as at a near-by way station,
in order to reduce the cost of his storage operations. That
reasons of economy and convenience or even of necessity
arising from the absence or prohibitive cost of storage
Space at the immediate point of distribution might lead
him thus to locate his storage operations, and thereby
Incur the necessity and expense of hauling the goods from
storage to market, hardly could be held to make the inter-

755552 O—48—10
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ruption an incident of transit rather than one of his own
business policy and interest. That he may secure the
same advantages by using the storage facilities of others
for like purposes, rather than his own, does not change the
result. In neither case does the arrangement defeat the
state’s power to tax his property so located or his business
thus conducted.

Moreover, as has been noted, some of the coal remains
in New Jersey, being shipped out from Coalberg as the
shipper directs. As to this all interstate transportation
has ended. The fact that the owner elects to take ad-
vantage of Coalberg’s storage facilities for conducting his
storage operations rather than his own located at the
point or points of final distribution in New Jersey, whether
near to Coalberg or at some distance, does not make the
final wholly intrastate movement between those points a
leg of the initial interstate movement begun at the mine.

As for the coal moving out of Coalberg interstate, the
fact that this movement crosses a state line makes it of
course an interstate movement. But this does not make it
part of a continuous journey beginning at the mine and
ending in the second state of destination. Indeed, not
until after the storage has taken place is it determined or
can it be known whether this coal will move out of Coal-
berg interstate or intrastate. And thisis because it cannot
be known before that time whether the owner’s interest,
disconnected from the ordinary and usual incidents of
transportation, will dictate one market or use rather than
another. Interruptions thus governed cannot be classi-
fied as interruptions merely incident to transit or dictated
by its necessities or convenience.

The 1939 change in Coalberg’s mode of operation did
not alter in any substantial way the character, duration
or purpose of the stoppage. Since then as before, the
primary reasons dictating the shippers’ action in taking
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advantage of it are their business reasons rather than tran-
sit reasons as such. Accordingly the state’s power to tax
the goods stored could not be affected by that change.
That the state has chosen to discontinue exercising it as a
matter of state taxing policy can make no difference in this
respect. Nor can this fact, or the change in method of
operation, defeat the state’s power to tax the business of
furnishing the facilities for storage, since that business
also becomes local or interstate depending upon the pur-
poses of the stoppage, whether for transit reasons or
chiefly for nontransit ones.

The authorities above cited, it is true, generally involved
property taxes levied upon the stored coal. But their con-
trolling principle applies equally to franchise or other
taxes upon the business of furnishing the storage facilities.
Cf. General Oil Co.v. Crain, 209 U. S. 211; American Steel
& Wire Co. v. Speed, 192 U. S. 500. It would be an imper-
missible anomaly to hold that the goods stored may be
taxed, because the interruption of transit is for nontransit
purposes, but that the business of furnishing the facilities
for storing them is not affected or governed legally by
the same purposes, for applying the state’s powers of
taxation.

Accordingly, the case is governed by the prior decisions
allowing states and municipalities to tax in situations of
this sort. It follows that the tax is not forbidden because
1t is part of a licensing measure. Even where it is undis-
puted that the commerce is exclusively interstate in na-
ture, “not the mere fact or form of licensing, but what the
license stands for by way of regulation is important.”
Robertson v. California, 328 U. S. 440, 458. See also
Union Brokerage Co. v. Jensen, 322 U. S 202; Federal
Compress Co.v. McLean, 291 U.S. 17. Nor does anything
n the Interstate Commerce Act forbid local taxation where
it is otherwise permissible. The tax therefore is valid
under the commerce clause.




OCTOBER TERM, 1946.

Opinion of the Court. 331 U. 8.

I1I.

Whether the tax and the licensing measure as applied
may stand under the Fourteenth Amendment also must
be considered. Appellants say that the ordinance is dis-
criminatory and unreasonable. Discrimination is claimed
because the ordinance is applicable only to commercial
warehouses and not to private warehouses and because
there are no other commercial warehousing facilities in
the Township subject to the tax. This contention is
grounded on the provisions of New Jersey law, noted
above, exempting property stored in commercial ware-
houses from taxation. It also is closely related to the
further claim that the tax is prohibitory and unreasonable,
and the two claims may be considered together.

“It is inherent in the exercise of the power to tax
that a state be free to select the subjects of taxation
and to grant exemptions. Neither due process nor
equal protection imposes upon a state any rigid rule
of equality of taxation. . . . This Court has repeat-
edly held that inequalities which result from a singling
out of one particular class for taxation or exemption,
infringe no constitutional limitation.” Carmichael
v. Southern Coal & Coke Co., 301 U. S. 495, 509.

We need not consider in this connection the ultimate
power of the state to tax,”® for we are of opinion that
neither the selection made here nor the amount of the
tax is barred by the Fourteenth Amendment.

The New Jersey Court of Errors and Appeals has held
that the present tax is not an illegal evasion of the state
laws exempting personal property in commercial ware-
houses from property taxes, and that the municipality

13 See the dissenting opinion of Mr. Justice Brandeis in Liggett Co.
v. Lee, 288 U. S. at 570 ff.
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was empowered by state law to levy this tax. Those rul-
ings are conclusive upon us. Nor is it material to any
question we have to decide that the practical result of
the valid taxing power given the municipality enabled it
to make up the loss in revenue suffered when Coalberg
was transformed to a public facility.

Constitutionally speaking, the tax is not invalid as
being unreasonably large for the privilege conferred.* It
is not shown that the exaction is unrelated to the value
of the privilege conferred and the Court of Errors and
Appeals found to the contrary.® Private contractual ar-
rangements, such as have been made here,” cannot be
effective to defeat the state’s power to impose such a tax,
with the practical effect of relieving the real beneficiaries
of the privilege from all taxation by virtue of their success
in shunting its burden contractually to the nominal oper-
ator.” And the suggestion that the tax under the ordi-

nance is prohibitive can carry no weight in view of the fact

# The tax, however, may be somewhat larger than the aggregate of
the former personal property taxes. Personal property taxes paid
prior to 1939 amounted to about $12,000 a year. Estimates of this tax
given in the record vary from about that sum to around $20,000 a year.
The variation corresponds to different estimates of the area, in terms
of footage, constituting the base for caleulation of the tax.

15 See note 14. Cf. the dissenting opinion of Mr. Justice Brandeis in
Liggett Co. v. Lee, 288 U. S. at 573, “The Federal Constitution does
not require that taxes . . . be proportionate to the differences in bene-
fits received by the taxpayers . . . or that taxes be proportionate to
the taxpayer’s ability to bear the burden.”

18 The record discloses that the present agreements between Inde-
pendent Warehouses and the coal company are from year to year until
terminated upon notice.

7 Cf. Browning v. Waycross, 233 U. S. 16, 23; Federal Compress
Co. v. McLean, 291 U. 8. 17, 22: “It is not within the power of the
parties, by the descriptive terms of their contract, to convert a local
business into an interstate commerce business protected by the inter-
state commerce clause.”
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that substantially equal personal property taxes were paid
prior to 1939.*®

Appellants’ other arguments may be given shorter dispo-
sition. The contention that Thompson’s conviction is
“unlawful” is answered by the decision of the New Jersey
Court of Errors and Appeals which held that the munici-
pality possesses the power which it exercised to convict
persons working in unlicensed warehousing premises as
well as to prohibit corporations and others from carrying
on the business of warehousing without obtaining a license.
Thompson was convicted not for his employer’s act but for
his own.

It is suggested also that the ordinance gives to the mu-
nicipality an uncontrolled discretion to revoke the license
and is therefore invalid for uncertainty, since it permits
the Township Committee to “revoke any such license for
sufficient cause after notice and hearing.” Appellants
have made no attempt to secure a license and therefore are
not in position to attack the revocation provisions of the
ordinance. Cf. Bourjots, Inc. v. Chapman, 301 U. S. 183,
188, and authorities cited.

Finally the ordinance is said to be invalid because of
the provision for cumulative penalties.”” The penal pro-
visions however have not been imposed cumulatively in
this case. Moreover the New Jersey Court has held them
separable,® if illegal. In such circumstances, the objec-

18 See note 14.

19 The ordinance makes each day’s continuance of violation a
separate offense.

20 The New Jersey Court of Errors and Appeals stated: “The ordi-
nance contains a provision that in case ‘any section or part’ thereof
shall be held illegal or unconstitutional, such invalidity ‘shall not be
construed as impairing the force and effect of the remainder of the
ordinance.” If it be conceded arguendo that the cumulative penalty
clause is invalid in whole or in part, the remainder of the provision
for sanctions is severable and would stand unaffected. 134 N.J. L.
at 144.
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tion that the mere unapplied provision for cumulation
violates the Fourteenth Amendment is without substance.
Louisville & N. R. Co. v. Garrett, 231 U. 8. 298, 311, and
authorities cited.
The judgment is
Affirmed.

Mgk. JusTicE FRANKFURTER, cOncurring.

The dissenting views lead me to add a few words to the
Court’s opinion, in which I join.

Nearly thirty-five years ago Mr. Justice Holmes ob-
served that “one in my place sees how often a local policy
prevails with those who are not trained to national views
and how often action is taken that embodies what
the Commerce Clause was meant to end.” (Holmes,
Speeches, Law and the Court, 98, 102). His concern has
not lost force with time, and it is important to be duly
mindful of it whenever a State claims the power to tax in
a situation like that now before us.

Equally relevant are other observations by Mr. Justice
Holmes regarding this problem. “It being once admitted,
as of course it must be, that not every law that affects
commerce among the States is a regulation of it in a
constitutional sense, nice distinctions are to be expected.
Regulation and commerce among the States both are
practical rather than technical conceptions, and, natu-
rally, their limits must be fixed by practical lines.” Gal-
veston, Harrisburg, etc. R. Co. v. Texas, 210 U. S. 217, 225.
And so, this Court has sustained a tax upon the mining of
ore although substantially all the ore left the State and was
put upon cars for that purpose by the same act by which
it was produced. Oliver Iron Co. v. Lord, 262 U. S. 172.
Mr. Justice Holmes joined in that opinion although
“There could not be a case of a State’s product more
certainly destined to interstate commerce.” Holmes, J.,
dissenting in Pennsylvania v. West Virginia, 262 U. S.
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553, 600, 601. Again, the Court has held that a State
may impose a non-discriminatory tax on goods which,
although connected “as a general course of business” with
“a flow of interstate commerce,” “has come to rest and has
acquired a situs within the State” at “a depot . ..
for another interstate journey.” Minnesota v. Blasius,
290 U. S. 1, 8, 11. For the practical purposes which
determine the constitutional issue there can be no
difference between taxing such goods as property and
taxing the business of being a depot for such goods.
In striking the constitutional balance between State and
national powers, figures of speech are treacherous. The
ore which Minnesota was allowed to tax in the Lord case,
and the cattle which Minnesota was allowed to tax in the
Blasius case, were in no practical sense less in the “flow
of commerce” than the coal the storage of which was the
business subjected to a non-discriminatory license tax by
New Jersey.

Nor can it make a difference that this storage business
was conducted by a concern controlled by the coal-carrying
road. If a wholly independent storage concern would
have had to pay a license tax, the controlling constitu-
tional principles require no different result because the
storage facility is a subsidiary of a railroad. Presumably
there are good business reasons for the use of such a sub-
sidiary corporation. Compare Edwards v. Chile Copper
Co., 270 U. S. 452, 456. 'Those reasons are equally valid
for the State’s taxing purposes. It cannot be said that
New Jersey has given no opportunities, has afforded no
protection, and has conferred no benefits upon Independ-
ent Warehouses, Inc., merely because in an ultimate sense
there is a financial identification between Independent
Warehouses and the Erie Railroad. Compare Wisconsin
v.d. C. Penney Co., 311 U. S. 435, 444. If what was here
involved were merely an occasional and transient storage
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of coal moving from Pennsylvania to New York, New
Jersey could not levy a property tax on the coal nor a
license tax for the storing of it. The controlling consid-
eration here is that there was storage of the coal precisely
like the holding of the cattle in the Blastus case. In both
cases there was a sufficiently distinct and permanent break
in the process of transportation between the States so
as to give rise to interests in the State of storage to justify
the exertion of its non-diseriminatory taxing power. For
me this case is controlled by Susquehanna Coal Co. v.
South Amboy, 228 U. S. 665. Here, as in that case, there
was something more “than an incidental interruption of
the continuity” of the coal’s “journey through the State.”
There was “a business purpose and advantage in the delay
which was availed of, and while it was availed of, the
products secured the protection of the State.” 228 U. S.
at 668 and 669. Thereby the State’s power to tax arose.

The fact that for railroad-rate purposes this storage was
treated as part of a transit privilege does not affect the
relation of the storage to the taxing powers of the State.
Assuming that such a storage may properly be treated as
a stop-over privilege under the Interstate Commerce Act,
it does not follow that the break in the process of inter-
state transportation is not of such significance in its re-
lation to a State as to allow that State to tax the protec-
tion given to the property during the break as well as
the opportunity afforded in conducting the business
for such separable and enduring storage in the State.

MR. Jusrice JacksoN, with whom TwE CHier JUSTICE
Joins, dissenting.

The Erie Railroad Company is a common carrier en-
gaged in interstate commerce. By a specific tariff filed
with the Interstate Commerce Commission pursuant to
the Interstate Commerce Act, it and several other rail
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carriers have long published a joint and proportional
through-tariff on anthracite coal from coal mining stations
in Pennsylvania to points in New York and New Jersey.
The tariff provides for storage-in-transit services at Coal-
berg, New Jersey, with reshipment to destination under
original agreements. Independent Warehouses, Inc., as
contract agent for the Krie, operates these storage-in-
transit facilities, has custody of the coal in storage under
Erie tariffs as a public warehouseman, and issues ware-
house receipts for coal received under railroad waybills.
Title to Coalberg is in the Pennsylvania Coal Co., a
wholly-owned subsidiary of Erie, and it receives from In-
dependent Warehouses one dollar per year for its lease.
The Erie ultimately bears all losses and gets all gains. It
is apparent that Coalberg is a facility for storage in transit
of coal operated as part of the Erie’s interstate transpor-
tation service.

The function of the storage in transit is vital. During
the summer season, consumption of anthracite coal is
light and neither dealers nor consumers in the City of
New York and elsewhere are able to store adequate winter
reserves. At critical times there would be grave danger of
inadequate fuel supplies from interruptions of transporta-
tion or of mining operations if stock piles were not ac-
cumulated near consuming centers, such as New York, to
be drawn upon in periods of peak demand. Therefore, the
railroad accepts coal shipments which it mingles in stock
piles at Coalberg, near New York, with the privilege to
the shipper of ordering the same grade and quantity sent
on to destination as needed. When orders for reshipment
come, they are drawn from stock piles and delivered. Stor-
age-in-transit is a device to equalize the demands on coal
transportation facilities and to provide a reserve supply
of coal for periods when consumption exceeds production,
to enable movement away from the mines during the
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period when production exceeds consumption, and to fi-
nance future purchases by warehouse receipts issued
against coal in transit. It is an essential part of depend-
able and low-cost transportation of anthracite coal from
the mines to the great metropolitan consuming area.

For the privilege of operating this storage-in-transit
facility at Coalberg in New Jersey, the municipality de-
mands an annual license fee, in advance, which it is al-
leged would amount to $20,475. This is merely for the
privilege of doing the business. The property used in
the operation is also subject to the usual property tax on
a valuation of $133,875, which is not in question.

The issue is whether this local privilege tax unconsti-
tutionally burdens interstate commerce. The burden and
its substantiality are undeniable, but the Court concludes
that these local assessments upon interstate traffic are
within the power of the state and, of course, the amount,
be it $20,000 per year or $20,000,000 per year, is wholly
for the local authorities to determine if their power to tax
is upheld.

I cannot agree that the commerce clause of the Federal
Constitution has left interstate traffic vulnerable to such
local permissions and burdens. Because the immediate
impact of the tax is on a railroad, we should not delude our-
selves as to its real effect. It is a tax on traffic—on the
movement of goods—and its weight is shifted from the
carrier to the consumer. There is, of course, a “local in-
cident,” a stoppage in transit, a reloading. “Local inci-
dents” of some sort can be identified in all interstate trans-
portation. But in this case local sales or deliveries are
Insubstantial in amount. The whole operation is inci-
dental to interstate transportation and not to any local
business. It is integrated in operation, ownership and
management with transportation. It is under the federal
commerce power and under Interstate Commerce Commis-
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sion regulation. The stoppage may be longer than many
other stoppages in transit incident to railroading. But the
storage of perpetually renewed and continuously drawn-
upon stock piles is no longer than necessary to adapt trans-
portation facilities to the needs of an economy, one end of
which must engage in continuous production and the other
in only seasonal consumption. That a single municipality
or state can fasten local tax burdens upon such an incident
makes interstate commerce vulnerable to the very barriers
and obstructions the commerce clause of the Constitution
was designed to end.

The unedifying story of Colonial rivalry in preying upon
commerce, which more than any one thing made our Fed-
eral Constitution a necessity, is too often told by historians
to justify repetition. This tax is reminiscent, however,
of some phases of that commercial warfare. In 1787 New
York was being supplied with firewood from Connecticut
and much farm produce from New Jersey. It seized upon
“local incidents” to lay a tax. Every sloop which came
down through Hell Gate, every cart of firewood entering
the city. and every market boat rowed across the Hudson
River had to pay heavy entrance duties. Then came re-
taliatory measures. See Fiske, The Critical Period of
American History, Chap.IV. These chronic quarrels were
destroying the trade of all the rivals, and it was sought
by the Constitution to free trade from local burdens and
controls.

This New Jersey tax on transportation of New York’s
coal supply is more dangerous in the end than the old New
York tax on its own firewood. In that case the consumers
who ultimately would pay the tax also controlled the gov-
ernment which shortsightedly laid the tax. It was a tariff,
and the tariff-ridden people could remove it.

But here the ultimate burden of the tax falls on con-
sumers of New York and elsewhere who have no repre-
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sentation in the government which lays the tax and fixes
its amount. The authorities who fix the tax will never
have to answer to those who pay it. That is the evil of
“taxation without representation.” Here is a tax that
falls immediately upon a single taxpayer, for it does not
appear that any other is similarly affected. It is a tax
that falls ultimately on non-residents of the taxing author-
ity. If itisvalid, I know of no reason why the community
should bear any of its own tax burdens. This is the great
vice of these local burdens on interstate movement of
goods. If this is not the sort of burden and barrier to a
nation’s free trade that our commerce clause was designed
to end, I should think one would be hard put to find an
example. This decision represents a trend that seems to
me quite out of the spirit of our history and quite as detri-
mental to our commercial welfare and unity. See my
concurring opinion, Duckworth v. Arkansas, 314 U. S. 390,
397. I am not unaware of the needs of this locality, as
of all others, for revenue. But it seems to me that the
activities at Coalberg are as fully in the current of inter-
state commerce as those we held immune from state taxa-
tion in Freeman v. Hewit, 329 U. S. 249, and Joseph V.
Carter & Weekes Stevedoring Co., 330 U. S. 422. The
storage-in-transit service is as essential to maintaining
and as much a part of the flow of coal as loading and
unloading of goods shipped in interstate commerce is of
that commerce. The Constitution laid restraints upon
each locality lest their local advantages be pursued at the
cost of the commerce on which the prosperity of all de-
pends. I would reverse the judgment.
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McCULLOUGH v. KAMMERER CORPORATION

ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 755. Argued April 8, 1947.—Decided April 28, 1947.

In a patent infringement suit, an appeal may be taken under § 129
of the Judicial Code, as amended, 28 U. S. C. § 227a, from an
“order” denying on the merits a motion to set aside (because of
unlawful use of the patent) an earlier decree which held the patent
valid and infringed and was “final except for the ordering of an
accounting.” Pp. 98-100.

(a) Since it left nothing to be done except to conduct an ac-
counting, the order falls squarely within § 129, as amended.
P.99.

(b) Under Rule 54 of the Federal Rules of Civil Procedure, the
fact that the Court designated its action as an “order” instead of
a “decree” 1s immaterial. P. 99.

(¢) Nor is such an order rendered non-appealable because one
appeal had already been taken. Pp. 99-100.

156 F. 2d 343, reversed.

In a patent infringement suit, a Circuit Court of Ap-
peals dismissed an appeal under § 129 of the Judicial Code,
as amended, 28 U. S. C. § 227a, from an order denying
a motion to set aside a decree holding the patent valid
and infringed and ordering an accounting. 156 F. 2d
343. This Court granted certiorari. 329 U. S. 712
Reversed, p. 100.

A. William Boyken argued the cause for petitioner.
With him on the brief were R. Welton Whann and Robert
M. McManigal. W. Bruce Beckley entered an appear-
ance for petitioner.

Leonard S. Lyon argued the cause for respondents.
With him on the brief were Frederick S. Lyon and Mark
L. Herron.
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Mg. JusticE Brack delivered the opinion of the
Court.

In an earlier phase of this patent infringement suit a
patent owned by respondent Kammerer was held valid
and infringed by the petitioner. An accounting for profits
and damages was ordered. 39 F. Supp. 213. The Cir-
cuit Court of Appeals affirmed. 138 F. 2d 482. We
granted certiorari to consider whether a license agreement
between respondents Kammerer and Baash-Ross con-
tained restrictions which were contrary to public policy
and unlawful so as to bar recovery against petitioner. On
oral argument of the case here it developed that no find-
ings of fact had been made by the District Court on this
issue, nor had the question been presented to or passed
on by the Circuit Court of Appeals. We therefore dis-
missed the writ of certiorari. 323 U.S. 327.

On remand, the Circuit Court of Appeals did not dis-
turb its original affirmance of the District Court’s holding
that the patent was valid and infringed. But on motion
of the petitioner, the court amended its judgment of
affirmance so as to authorize the District Court to “enter-
tain a motion or motions . . . to modify or set aside its
order or orders for . . . damages and accountings thereof,
and take such action thereon as it may determine” con-
cerning petitioner’s contention that respondents’ unlawful
use of the patent should bar all recovery for infringement.
148 F. 2d 525, 526. Thereafter the petitioner presented a
motion to the Distriet Court in which he alleged respond-
ents had, contrary to the public interest, used the patent
to restrain trade, fix prices, and suppress competition.
Relying on these allegations, petitioner asked the Court
to stay the accounting and to render a final judgment dis-
missing the complaint on the ground that respondents had
illegally misused the patent. Without introducing fur-
ther evidence both parties submitted the motion to the
Distriet Court on facts already in the record. After an
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argument, the Court made extensive findings of fact
against petitioner, concluded that his defense had not been
established, and entered an order denying his motion to
stay the accounting and to enter a final judgment dis-
missing the complaint. The Circuit Court of Appeals
dismissed petitioner’s appeal from the District Court’s
disposition of his motion on the ground that the District
Court’s order was “not a decree, final or otherwise.” 156
F. 2d 343, 345. We hold that the appeal was erroneously
dismissed.

The Act of February 28, 1927, 44 Stat. 1261,28 U. S. C.
§ 227a, provides that “when in any suit in equity for the
infringement of letters patent for inventions, a decree
is rendered which is final except for the ordering of an
accounting, an appeal may be taken from such decree
to the circuit court of appeals . . . .” The object of this
1927 amendment to § 129 of the Judicial Code was to
make sure that parties could take appeals in patent equity
infringement suits without being compelled to await a
final accounting. The reports of the Congressional com-
mittees on the measure called attention to the large ex-
penses frequently involved in such accountings and the
losses incurred where recoveries were ultimately denied
by reversal of decrees on the merits.! And see Brick V.

1 The House Committee on Patents expressed the belief that the
legislation “is needed to prevent a great burden of expense to litigants
in actions to determine the validity of patents, where an accounting
is involved. Under present procedure appeals may be taken from
the interlocutory decree upholding the patent but not until a full ac-
counting has been made to the court. Under this bill such appeal can
be taken from such interlocutory decree . . . so as to obviate the cost
of an accounting in the event the case is reversed on appeal.” H.R.
Rep. No. 1890, 69th Cong., 2d Sess. 1 (1927).

The Senate Committee emphasized the same expense incident to
conducting an accounting before the merits had been determined on
appeal. It apparently went on the assumption that § 129 already
authorized appeals prior to accounting from an injunction against




McCULLOUGH v. KAMMERER CORP. 99
96 Opinion of the Court.

A. I. Namm & Sons, Inc., 21 F. 2d 179. It was for this
reason that Congress authorized departure in this type
of case from the usual practice under which appeals are
not allowed until rendition of a final judgment which
disposes of all phases of a controversy. See Catlin v.
United States, 324 U. S. 229, 233.

Nor do the unusual circumstances under which this
order was rendered make it any the less appealable.
Whether or not the District Court would have had author-
ity on its own motion to reopen the proceedings to consider
the alleged misuse of the patent, see Marconi Wireless
Telegraph Co. v. United States, 320 U. S. 1, 47-48, it was
proper for it to do so after the Circuit Court of Appeals
amended its judgment as it did. After reopening the
case, the District Court gave full consideration to the
question presented by the motion and decided it upon
the merits. See Bowman v. Loperena, 311 U. S. 262.
There was then nothing that remained to be done except
to conduct an accounting. Therefore, the resulting order
falls squarely within § 129 as amended. The fact that the
Court designated its action as an “order” rather than a
“decree” is not of crucial significance. See Rule 54, Rules
of Civil Procedure.? For though called an “order,” its
binding effect in disposing of the question before it is the
same as though it had been entitled a “decree.” Nor is

infringement. It wanted to permit an appeal prior to accounting
whether there was an effective injunction outstanding or not, even
though a patent had expired making inappropriate an injunction
against its continued violation. Sen. Rep. No. 1319, 69th Cong., 2d
Sess. 1 (1927).

This case presents the precise situation which the Senate Committee
thought the Act was designed to avoid in that it happens here that
the patent has expired. But both reports indicate that the purpose
of the Act was to permit appeals whenever everything but an ac-
counting had been accomplished.

2% ‘Judgment’ as used in these rules includes a decree and any order
from which an appeal lies.”” Rule 54, F. R. C. P.

755552 0—d48——11
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the order rendered non-appealable because one appeal had
already been taken, any more than it would have been
had the first decree been reversed in toto and this order
entered after the reversal. Since the order denying peti-
tioner’s motion for a judgment of dismissal of respondents’
claim is, within the meaning of § 129, “final except for
the ordering of an accounting,” it is appealable.

Reversed.

FLEMING, TEMPORARY CONTROLS ADMINIS-
TRATOR, v. RHODES, SHERIFF, et AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF TEXAS.

No. 682. Argued April 7, 1947 —Decided April 28, 1947.

1. The Act of August 24, 1937, 50 Stat. 751, confers power upon
this Court to review, on direct appeal, a ruling against the con-
stitutionality of an act of Congress which is made in the application
of a statute to a particular circumstance, even though the statute
is not challenged as a whole. Pp. 102-104.

2. Under § 205 (a) of the Emergency Price Control Act, as amended
by the Price Control Extension Act of July 25, 1946, injunctions
to prevent the future eviction of tenants in defense areas may be
granted by a federal district court at the instance of the Price
Administrator notwithstanding the fact that, between the expira-
tion of the Price Control Act on June 30, 1946, and the enactment
of the Price Control Extension Act on July 25, 1946, judgments
for restitution of the leased property had been obtained by the
landlords in state courts. Pp. 104-107.

. Federal regulation of future action based upon rights previously
acquired by the person regulated is not prohibited by the Consti-
tution, even though such rights were acquired by judgments.
P. 107.

. In a suit by the Price Administrator under § 205 (a) of the Emer-
gency Price Control Act to prevent the eviction of tenants in a
defense area, § 265 of the Judicial Code does not bar an injunction
against state officials to prevent the execution of state judgments
of eviction. Pp. 107-108.

Reversed.
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In a suit brought by the Price Administrator under
§ 205 (a) of the Emergency Price Control Act to prevent
execution of judgments of eviction rendered by state
courts against tenants in a defense area, a federal district
court denied a preliminary injunction, on the ground that
the provision of § 18 of the Price Control Extension Act
of July 25, 1946, making the Act effective retroactively on
June 30, 1946, is unconstitutional. On direct appeal, this
Court ordered substitution of the Temporary Controls
Administrator for the Price Administrator (329 U. S. 688)
and reversed the judgment, p. 108.

Samuel Mermin argued the cause for appellant. With
him on the brief were Acting Solicitor General Washing-
ton, John R. Benney, William E. Remy, David London,
Irving M. Gruber and Albert J. Rosenthal.

No appearance for appellees.

Mg. Justice REED delivered the opinion of the Court.

This appeal is from an interlocutory order of the Dis-
trict Court of the United States for the Northern District
of Texas denying preliminary injunctions. Appellant’s
predecessor sued certain landlord appellees and the
Sheriff and a constable of Tarrant County, Texas, in that
United States District Court for an injunction to stop evie-
tion of tenants under state judgments that were recovered
by the landlords in suits for restitution of leased property.:
The state suits were filed by the landlords without the
certificates required by the Rent Regulation for Housing
to maintain such actions. 8 F. R. 7322; 10 F. R. 11666;
11 F. R. 5824, 8106. The state judgments were entered

! Jurisdiction of suits for such injunctions is conferred upon the
district courts of the United States by § 205 of the Emergency Price
Control Act of 1942, 56 Stat. 23, 58 Stat. 632, 59 Stat. 306, and the
Price Control Extension Act of July 25, 1946, 60 Stat. 664.
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after June 30, 1946, the termination date of the Emer-
gency Price Control Act, and before July 25, 1946, the
date of the approval by the President of the Price Control
Extension Act. As there was no federal price control
statute during this period, these judgments will be treated
as valid when granted.

The decision of the District Court, denying the motion
as to the landlords and directing the entry of the order, was
based on the unconstitutionality, as applied to these state
judgments, of that portion of § 18 of the Price Control
Extension Act of July 25, 1946, that declared, “The provi-
sions of this Act shall take effect as of June 30,1946, . . .”?
This provision the Court thought was unconstitutional
(1) because the words affected the state judgments retro-
actively by bringing them under the Extension Act® and
(2) because the vested rights, created by the prior judg-
ments in the landlords to obtain restitution of their leased
properties, could not be destroyed by subsequent legisla-
tion. Apparently it was felt that the due process clause
of the Fifth Amendment forbade such regulation of the
incidents of judgments. The question is raised as to
whether the Act of August 24, 1937, 50 Stat. 751, confers
power upon this Court to review, on direct appeal, a rul-
ing against the constitutionality of an act of Congress
when the ruling of unconstitutionality is made in the ap-
plication of the statute to a particular circumstance, as in
this appeal, rather than upon the challenged statute as a

2 Price Control Extension Act of July 25, 1946, supra.

3 As this opinion relies upon the validity under the price control
acts of the prohibition of future eviction of tenants in § 6 of the Rent
Regulation for Housing, 8 F. R. 7322; 10 F. R. 11666; 11 F. R. 5824,
8106, it is unnecessary to consider further whether the mere inclusion
of these past judgments within the reach of the price control legis-
lation, by advancing the effective date of the act, is constitutional.
Compare Blodgett v. Holden, 275 U. S. 142, 146, and Untermyer V.
Anderson, 276 U. S. 440, 445, with United States v. Hudson, 299
U. S. 498.
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whole. A reading of the first three sections of the act
convinces us that Congress granted litigants in courts of
the United States a direct appeal to this Court from de-
cisions against the constitutionality of any act of Congress
as applied in the pending litigation.

The first section only authorizes the intervention of the
United States in private litigation, “whenever the consti-
tutionality of any Act of Congress affecting the public
interest is drawn in question . . . .”* It has nothing to
do with appeals. The second section allows an appeal to
this Court from a final or interlocutory order only when
the United States is a party, through the preceding § 1 or
originally, and the decision is against the constitutionality
of the federal law. It provides for expedition in our de-
termination of the appeal. Section three relates to the
allowance or refusal of injunctions staying acts of Con-
gress in whole or in part on the ground of repugnancy to
the Constitution, and requires a three-judge court, expe-
dition in determination and notice to the United States.
The specific provision for prompt review of judgments
granting or denying “in whole or in part” such an injunc-
tion is limited to applications for stays of acts of Congress
because of their unconstitutionality. Thus the constitu-
tionality of federal acts comes to us by direct appeal,
under the Act of August 24, 1937, only when the United
States is a party to the litigation below or an injunction
is sought. This enables the United States to exercise
large discretion, by its determination as to whether or
not to intervene, as to what cases are reviewable directly

*The last three words were construed in Dahnke-Walker Co. v.
Bondurant, 257 U. S. 282, 288, to allow appeals under Judicial Code
§ 237 to this Court from final judgments of state courts of last resort
upholding the validity of state statutes against a challenge to their
application to particular circumstances because of their repugnance to
federal law. This was a settled construction for the words. See
Kepner v. United States, 195 U. S. 100, 124.




104 OCTOBER TERM, 1946.
Opinion of the Court. 331 U.8S.

in this Court.® The Congress intended prompt review
of the constitutionality of federal acts.® Since § 1 allows
intervention when the constitutionality of an act is
“drawn in question” and § 2 allows appeal after inter-
vention, it follows that there is an appeal from an
order that invalidates, as unconstitutional, a statute as
applied. To limit the generality of the language of §2
of the Act of August 24, 1937, to cases that involved only
the constitutionality as a whole of the challenged statutes
might seriously impair prompt determinations of matters
of great public interest. Litigants may challenge the
constitutionality of a statute only in so far as it affects
them.” We hold that jurisdiction of the appeal from the
challenged order is conferred upon this Court by 28
U.S.C. § 349a.

The Court was also of the view that § 265 of the Judicial
Code barred any injunction against the state officials.

The appellant sought injunctions against future
eviction of these tenants through writs of restitution
or other process by which eviction might be con-

5 Garment Workers v. Donnelly Co., 304 U. S. 243, 249-50.

¢ H. Rep. No. 212, 75th Cong., 1st Sess., p. 2:

“The importance to the Nation of prompt determination by the
court of last resort of disputed questions of the constitutionality of
acts of the Congress requires no comment.”

S. Rep. No. 963, 75th Cong., 1st Sess., pp. 3—4:

“The United States is not excluded by the principle thus stated,
from drawing the judicial power to its proper assistance either as an
original party, or as an intervenor, when, in private litigation, decision
of the constitutional question may affect the public at large, may be in
respect of matters which by the Constitution are entrusted to the care
of the Nation, and concerning which the Nation owes a duty to all
the citizens of securing to them their common rights.”

7 Blackmer v. United States, 284 U. 8. 421, 442: Virginian R. Co.V.
Federation, 300 U. 8. 515, 558; Carmichael v. Southern Coal Co., 301
U. S. 495, 513.
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summated. Sections 2 (d), 4 (a) and 205 (a) of the
Emergency Price Control Act of 1942, as amended, and
Rent Regulation § 6 (a), set out below.®* Such an injunc-
tion is in accord with the administrative Interpretations of

8 Emergency Price Control Act of 1942, 56 Stat. 23, 58 Stat. 632,
59 Stat. 306:

Section 2 (d). “Whenever in the judgment of the Administrator
such action is necessary or proper in order to effectuate the purposes
of this Act, he may, . . . regulate or prohibit . . . renting or leasing
practices (including practices relating to recovery of the possession)
in connection with any defense-area housing accommodations, which
in his judgment are equivalent to or are likely to result in . . . rent
increases, . . . inconsistent with the purposes of this Act.”

Section 4 (a). “It shall be unlawful, regardless of any contract,
agreement, lease, or other obligation heretofore or hereafter entered
into, for any person to . . . do or omit to do any act, in violation of
any regulation or order under section 2, . . . or to offer, solicit, at-
tempt, or agree to do any of the foregoing.”

Section 205 (a). “Whenever in the judgment of the Administrator
any person has engaged or is about to engage in any acts or practices
which constitute or will constitute a violation of any provision of sec-
tion 4 of this Act, he may make application to the appropriate court
for an order enjoining such acts or practices, or for an order enforcing
compliance with such provision, and upon a showing by the Admin-
istrator that such person has engaged or is about to engage in any such
acts or practices a permanent or temporary injunction, restraining
order, or other order shall be granted without bond.”

Rent Regulation for Housing, 8 ¥. R. 7322, 10 F. R. 11666; 11 F. R.
5824, 8106

Section 6. “Removal of tenant—(a) Restrictions on removal of
tenant. So long as the tenant continues to pay the rent to which the
landlord is entitled, no tenant shall be removed from any housing ac-
commodations, by action to eviet or to recover possession, by exclusion
from possession, or otherwise, nor shall any person attempt such re-
moval or exclusion from possession, notwithstanding that such tenant
has no lease or that his lease or other rental agreement has expired or
otherwise terminated, and regardless of any contract, lease, agreement
or obligation heretofore or hereafter entered into which provides for
entry of judgment upon the tenant’s confession for breach of the cov-
€nants thereof or which otherwise provides contrary hereto, . . .”
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the Rent Regulation.® The properties involved in this
litigation were defense-area housing accommodations.
There is no suggestion that the heretofore referred to sec-
tions of the price control acts and § 6 of the Rent Regula-
tions for Housing do not authorize these legal proceedings.
The constitutionality of the price control acts, generally
considered, is unquestioned. Bowles v. Willingham, 321
U.S.503. The sole inquiry for us, at this point, is whether
it was erroneous for the district court to refuse to allow the
temporary injunction, because to do so would invade the
constitutional right of the landlord appellees to retain
the fruits of their “vested rights” in the valid judgments.
As the appellant is undertaking to enjoin future eviction
of the tenants or lessees, our consideration is not affected
by the proviso of § 18 of the Extension Act, set out in the
margin.” The retroactive provision of § 18, quoted above

® Pike & Fischer, OPA Service, Rent, Interpretations of the Rent
Regulation for Housing, § 6-VI, issued July 25, 1946:

“Interpretation 6-VI. Evictions Pending On July 25, 1946.

“The Emergency Price Control Act of 1942, as amended, on July 25,
1946, was extended by striking out ‘June 30, 1946’ and substituting
‘June 30, 1947, as the expiration date of the Act. Section 18 provides
that the provisions of the Act shall take effect as of June 30, 1946. In
this section a savings clause was inserted for the protection of persons
who had acted contrary to the regulation during the interim period
between June 30, 1946, and July 25, 1946. This savings clause pro-
vides that no act or transaction oceurring between said dates shall be
deemed a violation. As a result any eviction which occurred during
the interim period was not a violation of the Act or regulation. By
reason of this the tenant who has been in fact evicted during this
interim period receives no protection. If, however, he is in possession
on July 25, 1946, he is entitled to the protection of the eviction provi-
sions of the regulation and it is a violation of the regulation for the
landlord on or after that date to attempt to evict by court process or
otherwise except in accordance with the provisions of Section 6 of the
regulation.”

10 “Provided further, That no act or transaction, or omission or fail-
ure to act, occurring subsequent to June 30, 1946, and prior to the date
of enactment of this Act shall be deemed to be a violation of the Emer-
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at note 2, is inapposite for the same reason. It is imma-
terial whether the state judgments were obtained before
or after the effective date of the Extension Act. The
effort of the appellant is to enjoin future proceedings for
eviction after the acquisition by the landlord appellees
through valid judgments of what the district court char-
acterized as “vested rights.”” Federal regulation of future
action based upon rights previously acquired by the person
regulated is not prohibited by the Constitution. So long
as the Constitution authorizes the subsequently enacted
legislation, the fact that its provisions limit or interfere
with previously acquired rights does not condemn it.
Immunity from federal regulation is not gained through
forehanded contracts. Were it otherwise the paramount
powers of Congress could be nullified by “prophetic dis-
cernment.”  The rights acquired by judgments have no
different standing.®®* The protection of housing accommo-
dations in defense-areas through the price control acts may
be accomplished by the appellant notwithstanding these
prior judgments. The preliminary injunctions should
have been granted.

Only a word need be said as to the contention that § 265
of the Judicial Code forbids an injunction against the exe-
cution of state judgments by state officers.”® A contention

gency Price Control Act of 1942, as amended, or the Stabilization
Act of 1942, as amended, or of any regulation, order, price schedule,
Or requirement under either of such Acts: . . .”

1 Sproles v. Binford, 286 U. S. 374, 391; Louisville & Nashville R.
Co. v. Mottley, 219 U. S. 467; Philadelphia, B. & W. R. Co. v. Schu-
bert, 224 U. S. 603; Calhoun v. Massie, 253 U.S. 170; Norman v. Balti-
more & Ohio R. Co., 294 U. S. 240, 303-11; Guaranty Trust Co. v.
Henwood, 307 U. S. 247, 259.

2 Wright v. Union Central Ins. Co., 304 U. S. 502, 509; Paramino
Lumber Co. v. Marshal, 309 U. S. 370.

8 Judicial Code § 265:

“The writ of injunction shall not be granted by any court of the
United States to stay proceedings in any court of a State, except in
¢ases where such injunction may be authorized by any law relating
to proceedings in bankruptey.”
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was made before this Court in similar cases last term that
§ 265 forbade a federal injunction to stay such proceedings
in any court of a state. The argument was not accepted.
We thought that § 205 (a) of the Emergency Price Con-
trol Act of 1942 created an exception to § 265 No spe-
cific mention was made in these opinions as to whether
state officers who were parties in the case could be enjoined.
However, we do not see any ground, under § 265 of the
Judicial Code, to differentiate as to stays against a sheriff
or a constable or stays against the parties to the litigation.
We think the District Court had power to stay the sheriff
and constable,

Judgment reversed.

MRg. Justice FRANKFURTER, dissenting.

In considering the scope of our appellate jurisdiction,
great weight should be given to the strong policy of the
Congress, ever since the Judiciary Act of 1891, to keep
the docket of this Court within manageable proportions
for the wise disposition of causes by the ultimate judicial
tribunal. That consideration applies also to the few Acts,
passed since the creation of the circuit courts of appeals,
which allow cases to come here directly from the district
court where issues of great public importance, such as the
constitutionality of legislation, are at stake.

In Dahnke-Walker Co.v. Bondurant, 257 U. S. 282, this
Court gave an expansive content to review, as a matter
of right, of State court judgments where is drawn in ques-
tion “the validity of a statute.” Our jurisdiction was held
to cover review of a finding of unconstitutionality in the
application of a statute to a particular situation, though
the statute is otherwise left in full force and effect. While,
for the reasons set forth in the dissent of Mr. Justice

** Porter v. Lee, 328 U. 8. 246; Porter v. Dicken, 328 U. S. 252;
Bowles v. Willingham, 321 U. S. 503, 510.
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Brandeis, I have never been reconciled to the soundness of
that decision, I accept it. But I do not feel obliged to
extend its scope beyond its requirements.

There is an important difference between review of
State court decisions and decisions of the district courts.
The latter are subject to review as a matter of course by
the circuit courts of appeals. They are not dependent on
review by grace through certiorari, as would be comparable
State decisions except for the Dahnke-Walker doctrine.
I do not feel myself required by the Act of August 24,
1937, to hold that direct appeal lies to this Court when-
ever a district court finds unconstitutional an application
of a statute to the circumstances of a particular case. Itis
one thing not to allow final determination of the fate of
a federal statute to be delayed until a decision of a distriet
court can go through a circuit court of appeals and then
reach this Court. It is quite another thing to bring here
directly from a district court every decision indicating
unconstitutionality in application, no matter how re-
stricted its incidence. Of course this does not mean that
direct review of district court decisions by this Court
would be available only for cases that involve “the con-
stitutionality as a whole” of a challenged statute. The
Act of 1937 refers explicitly to invalidation “in whole or
in part.” Although this is made explicit in § 3 of the Act,
the scope of direct review here, on the score of uncon-
stitutionality, ought not to be different under different
sections of this Act. A direct appeal is called for only
when a district court strikes down, in whole or in part,
that which Congress has unequivocally written. It is
unwarranted when all that is in issue is whether the allow-
able scope of what Congress has written excludes a par-
ticular situation.

The immediate case gives point to these general obser-
vations. The incidents of a judgment are not the same
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in all the States. The effect of this Act upon judgments
in the different States may thus involve consideration of
the procedure of a particular State. These are hardly
questions of the kind which led to the authorization,
by the Act of August 24, 1937, of direct review where a
district court’s decision “is against the constitutionality
of any Act of Congress.” 50 Stat. 751, 752.

Nor should it be decisive of this Court’s exceptional
jurisdiction on direct appeal from the district courts that
the Government is the litigant. Like other litigants the
Government at times attaches importance to a particular
case out of all proportion to the more comprehensive
factors that should control this Court’s jurisdiction. We
cannot be blind to the fact that review here is sometimes
pressed in response to commendable administrative earn-
estness which fails, however, to take fully into account
the demands of this Court’s business. Moreover, it
was not the interest of the Government as such which
moved Congress to grant direct appeals from the district
courts. By the Judiciary Act of 1925 Congress narrowly
confined direct review here of district court decisions
regardless of the character of the litigant, and the exten-
sion of such review by the Act of 1937 should be strictly
confined.

I would dismiss this appeal and remand the case to the
Circuit Court of Appeals. See Oklahoma Gas & Electric
Co. v. Oklahoma Packing Co., 292 U. S. 386, 392, and
Phillips v. United States, 312 U. S. 246, 254.
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1. The President’s Executive Order No. 9809, issued under § 1 of the
First War Powers Act of 1941 after the cessation of hostilities but
before the termination of a technical state of war, validly consoli-
dated the Office of Price Administration and three other agencies
into the Office of Temporary Controls. Pp. 113-119.

(a) The war powers are adequate to deal with problems of law
enforcement which arise during the period of hostilities but do
not cease with them. P.116.

(b) Section 1 of the First War Powers Act, authorizing the
President to redistribute functions among executive agencies, au-
thorizes the creation of a new agency and the consolidation within
it of functions and powers previously exercised by one or more
other agencies. P. 116.

(c) The authority conferred upon the President by § 1 of the
First War Powers Act was not limited to the transfer of functions
from agencies existing when the Act became law. P. 117.

(d) An incumbent of an office “existing by law,” within the
meaning of § 2, at the time of the passage of the First War Powers
Act who has once been confirmed by the Senate need not be con-
firmed again in order to exercise powers transferred to him by the
President from another officer appointed by the President and
confirmed by the Senate. P. 118.

2. Under Rule 25 of the Rules of Civil Procedure, the Temporary
Controls Administrator was properly substituted for the Price Ad-
ministrator in pending enforcement proceedings after the lifting
of most price controls—there being “substantial need” for con-
tinuing and maintaining enforcement proceedings previously

*Together with No. 512, Raley et al., trading as Raley’s Food
Store, v. Fleming, Temporary Controls Administrator, on certiorari
to the United States Court of Appeals for the District of Columbia.
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brought by the Price Administrator, since the Emergency Price
Control Act preserved accrued rights and liabilities thereunder.
IRASIOE

3. Under § 201 of the Emergency Price Control Act, the Price Ad-
ministrator could delegate to district directors authority to sign
and issue subpoenas. Cudahy Packing Co. v. Holland, 315 U. S.
357, distinguished. Pp. 119-123.

156 F. 2d 891, reversed; 81 U. S. App. D. C. 156, 156 F. 2d 561,
affirmed.

No. 583. The Price Administrator applied to a Dis-
trict Court for an order under § 202 (e) of the Emergency
Price Control Act, 56 Stat. 23, as amended, to enforce a
subpoena duces tecum issued by a District Director of
the Office ot Price Administration. The District Court
denied and dismissed the application. 65 F. Supp. 164.
The Circuit Court of Appeals affirmed. 156 F. 2d 891.
This Court granted certiorari, 329 U. S. 705, and ordered
substitution of the Temporary Controls Administrator
for the Price Administrator. 329 U. S. 688. Reversed,
p. 123.

No. 512. The Price Administrator applied to the Dis-
trict Court of the United States for the District of Colum-
bia for an order to enforce a subpoena duces tecum issued
by the District Director of the Office of Price Administra-
tion. That Court ordered compliance with the subpoena.
The United States Court of Appeals for the District of
Columbia affirmed. 81 U. S. App. D. C. 156, 156 F. 2d
561. This Court granted certiorari, 329 U. S. 705, and
ordered substitution of the Temporary Controls Adminis-
trator for the Price Administrator. 329 U. S. 687.
Affirmed, p. 123.

David London argued the cause for petitioner in No. 583
and respondent in No. 512. With him on the brief were
Acting Solicitor General Washington, John R. Benney,
Philip Elman, William E. Remy, Samuel Mermin and
Jacob W. Rosenthal.
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John W. Babcock argued the cause and filed a brief for
respondents in No. 583.

Paul Flaherty and C. L. Dawson submitted on brief
for petitioners in No. 512,

Arthur E. Pettit, Paul R. Stinson, Arthur Mag and
Dick H. Woods filed a brief in No. 583 for the Singer
Sewing Machine Company, as amicus curiae, in support
of respondents’ motion to vacate the order of substitution.

Opinion of the Court by Mr. JusTicE DoucLas, an-
nounced by Mr. JusTicE BLACK.

These cases present the question whether the Emer-
geney Price Control Act, 56 Stat. 23, as amended, 50
U.S. C. App. Supp. V, § 901 et seq., authorizes the Admin-
istrator to delegate to district directors authority to sign
and issue subpoenas. In the first of these cases the Circuit
Court of Appeals for the Sixth Circuit held that such au-
thority did not exist, 156 F. 2d 891; in the second, the
Court of Appeals for the District of Columbia held that
pedidd  RY USS App D) €156, 156.F, 2d 561, The
cases are here on petitions for writs of certiorari which
we granted to resolve the conflict.

First. After we granted the petitions we ordered, on mo-
tion of the Acting Solicitor General, that Philip B.
Fleming, Temporary Controls Administrator, be substi-
tuted as a party in each case in place of Paul A. Porter,
Administrator, Office of Price Administration, resigned.
Thereafter respondents in the first of these cases filed a
motion to vacate the order of substitution, a motion which
we deferred to the hearing on the merits.! The question

* Compare Porter v. American Distilling Co., 71 F. Supp. 483;
Porter v. Bowers, 70 F. Supp. 751, and Bowles v. Ell-Carr Co., Inc.,
71 F. Supp. 482, with Porter v. Wilson, 69 F. Supp. 447, and Porter v.
Hirahara, 69 F. Supp. 441.
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has now been briefed and argued and we conclude that the
motion to vacate the order of substitution should be
denied.

The Act was amended in 1946 to provide for its termina-
tion not later than June 30, 1947, saving, however, rights
and liabilities incurred prior to the termination date.?
By November 12, 1946, almost all commodities (including
services) were by administrative order * made exempt from
price control.* Price control had thus entered a tempo-
rary transition period. On December 12, 1946, the Presi-
dent issued an Executive Order “for the purpose of further
effectuating the transition from war to peace and in the
interest of the internal management of the Government.”
That order consolidated the Office of Price Administration
and three other agencies into the Office of Temporary Con-
trols *—an agency in the Office for Emergency Manage-
ment of the Executive Office of the President. The latter
had previously been established pursuant to the Reorgani-

260 Stat. 664. Section 1 (b) now provides:

“The provisions of this Act, and all regulations, orders, price sched-
ules, and requirements thereunder, shall terminate on June 30, 1947,
or upon the date of a proclamation by the President, or upon the date
specified in a concurrent resolution by the two Houses of the Con-
gress, declaring that the further continuance of the authority granted
by this Act is not necessary in the interest of the national defense
and security, whichever date is the earlier; except that as to offenses
committed, or rights or liabilities incurred, prior to such termination
date, the provisions of this Aect and such regulations, orders, price
schedules, and requirements shall be treated as still remaining in
force for the purpose of sustaining any proper suit, action, or prose-
cution with respeet to any such right, liability, or offense.”

3 Express provisions for decontrol were added by the 1946 amend-
ments. See, for example, § 1a (b)~(h).

48ee Supplementary Order 193, November 12, 1946, 11 Fed. Reg.
13464, as amended November 19, 1946, 11 Fed. Reg. 13637.

5 Exec. Order No. 9809, 11 Fed. Reg. 14281.
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zation Act of 1939.° The Executive Order provided a
Temporary Controls Administrator, appointed by the
President, to head the Office of Temporary Controls and
vested in him, inter alia, the functions of the Price Admin-
istrator, including the authority to maintain in his own
name civil proceedings, whether or not then pending, re-
lating to matters theretofore under the jurisdiction of the
Price Administrator. Petitioner is the Temporary Con-
trols Administrator appointed by the President.

It is argued that the President had no authority to trans-
fer the functions of the Price Administrator to another
agency and to vest in an officer appointed by the President
the power which the Emergency Price Control Act, § 201,
had conferred upon an Administrator appointed by the
President by and with the advice and consent of the Sen-
ate. And it is said that even though such authority ex-
isted, it came to an end with the cessation of hostilities.

By § 1 of the First War Powers Act of 1941, 55 Stat. 838,
50U. S.C. App. Supp. V, § 601, the President is

“authorized to make such redistribution of functions
among executive agencies as he may deem necessary,
including any functions, duties, and powers hitherto
by law conferred upon any executive department,
commission, bureau, agency, governmental corpora-
tion, office, or officer, in such manner as in his judg-
ment shall seem best fitted to carry out the purposes
of this title, and to this end is authorized to make such
regulations and to issue such orders as he may deem
necessary . . .”

That power may be exercised “only in matters relating to
the conduct of the present war,” §1, and expires six
months after “the termination of the war.” § 401.

% See Reorganization Plan I, 5 U. S. C. § 133t (note); 4 Fed. Reg.
3864; 6 Fed. Reg. 192.

755552 O—48~——12
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On December 31, 1946, after the creation of the Office
of Temporary Controls, the President, while recognizing
that “a state of war still exists,” by proclamation declared
that hostilities had terminated.” The cessation of hos-
tilities does not necessarily end the war power. It was
stated in Hamilton v. Kentucky Distilleries & W. Co., 251
U. S. 146, 161, that the war power includes the power ‘“‘to
remedy the evils which have arisen from its rise and prog-
ress’ and continues during that emergency. Stewart v.
Kahn, 11 Wall. 493, 507. Whatever may be the reach of
that power, it is plainly adequate to deal with problems of
law enforcement which arise during the period of hostilities
but do not cease with them. No more is involved here.

Section 1 of the First War Powers Act does not explicitly
provide for creation of a new agency which consolidates
the functions and powers previously exercised by one or
more other agencies. But the Act has been repeatedly
construed by the President to confer such authority.®
Such construction by the Chief Executive, being both
contemporaneous and consistent, is entitled to great
weight. See United States v. Jackson, 280 U. S. 183, 193;
Billings v. Truesdell, 321 U. S. 542, 552-553. And the
appropriation by Congress of funds for the use of such
agencies stands as confirmation and ratification of the
action of the Chief Executive. Brooksv. Dewar, 313 U.S.
354, 361.

7 Proclamation 2714, 12 Fed. Reg. 1.

8Each of the following agencies was a new agency created by
Executive Order to exercise powers formerly vested in other agencies
or to perform new functions: National Housing Agency, Exec. Order
No. 9070, 7 Fed. Reg. 1529; War Food Administration, Exec. Order
No. 9334, 8 Fed. Reg. 5423; Office of War Mobilization, Exec. Order
No. 9347, 8 Fed. Reg. 7207; Office of Economic Warfare, Exec. Order
No. 9361, 8 Fed. Reg. 9861; Foreign Economic Administration, Exec.
Order No. 9380, 8 Fed. Reg. 13081; Surplus War Property Adminis-
tration, Exec. Order No. 9425, 9 Fed. Reg. 2071.
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Nor do we think there is merit in the contention that the
First War Powers Act gave the President authority to
transfer functions only from agencies in existence when
that Act became law. It is true that § 1 authorizes the
President “to make such redistribution of functions among
executive agencies as he may deem necessary, including
any funections, duties, and powers hitherto by law con-
ferred upon” any agency. But the latter clause is only
an illustration of the authority granted, not a limitation on
it. Tt makes clear that the authority extends to existing
agencies as well as to others. That construction is sup-
ported by § 5 of the Act which states that upon its termina-
tion all executive and administrative agencies “shall exer-
cise the same functions, duties, and powers as heretofore
or as hereafter by law may be provided, any authorization
of the President under this title to the contrary notwith-
standing.” Asstated by the Emergency Court of Appeals,
unless § 1 authorizes the President to redistribute funec-
tions of agencies created after the passage of the Act, the
reference in § 5 to functions “hereafter’” provided by law
is “wholly meaningless.” California Lima Bean Growers
Assn. v. Bowles, 150 F. 2d 964, 967. Nor is that result
affected by the subsequent enactment of the Emergency
Price Control Act which in § 201 (b) authorized the Presi-
dent to transfer any of the powers and functions of the Of-
fice of Price Administration “with respect to a particular
commodity or commodities” to any government agency
having other functions relating to such commodities.
Whatever effect that provision may have, it does not
purport to deal with general enforcement funections
and so restricts in no way the authority of the President
under the First War Powers Act to transfer them. Yet
enforcement functions are all that are involved in the
present cases.
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We need not decide whether under the First War Powers
Act the President had authority to transfer functions of
an officer who need be confirmed by the Senate to one
appointed by the President without Senate confirmation.
For § 2 of that Act provides:

“That in carrying out the purposes of this title
the President is authorized to utilize, coordinate, or
consolidate any executive or administrative commis-
sions, bureaus, agencies, governmental corporations,
offices, or officers now existing by law, to transfer any
duties or powers from one existing department, com-
mission, bureau, agency, governmental corporation,
office, or officer to another, to transfer the personnel
thereof or any part of it either by detail or assign-
ment, together with the whole or any part of the
records and public property belonging thereto.”

The authority to “utilize . . . offices, or officers now ex-
isting by law” is sufficient to sustain the transfer of func-
tions under the Executive Order from Porter, resigned,
to Fleming. For prior to the Act Fleming had been ap-
pointed by the President and confirmed by the Senate as
Federal Works Administrator.” He thus was the incum-
bent of an office “existing by law” at the time of the pas-
sage of the Act and by virtue of § 2 could be the lawful
recipient through transfer by the President of the func-
tions of other agencies as well. To hold that an officer,
previously confirmed by the Senate, must be once more
confirmed in order to exercise the powers transferred to
him by the President would be quite inconsistent with the
broad grant of power given the President by the First War
Powers Act. Any doubts on this score would, moreover,
be removed by the recognition by Congress in a recent
appropriation of the status of the Temporary Controls Ad-

9 December 4, 1941. See 87 Cong. Rec. 9413.
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ministrator.® That recognition was an acceptance or
ratification by Congress of the President’s action in Exec-
utive Order No. 9809. Swayne & Hoyt, Ltd. v. United
States, 300 U. S. 297, 301-302; Brooks v. Dewar, supra.
For these reasons Fleming is a successor in office of
Porter and may be substituted as a party under Rule 25,
Rules of Civil Procedure. The rule requires a show-
ing of “substantial need” for continuing and main-
taining the action. Though most of the controls have
been lifted, the Act is still in effect. Liabilities incurred
prior to the lifting of controls are not thereby washed out.
United States v. Hark, 320 U. S. 531, 536; Utah Junk Co.
v. Porter, 328 U. S. 39, 44; Collins v. Porter, 328 U. S.
46, 49. And Congress has explicitly provided that ac-
crued rights and liabilities under the Emergency Price
Control Act are preserved whether or not suit is started
prior to the termination date of the Act.* If investiga-
tion were foreclosed at this stage, such rights as may exist
would be defeated, contrary to the policy of the Act.
Second. We come then to the merits. The Administra-
tor, by order, delegated the function of signing and issuing

1961 Stat. 14, 16, under the heading “Executive Office of the
President, Office for Emergency Management,” the following:

“Office of Temporary Controls

“Salaries and expenses: For an additional amount, fiscal year 1947,
for the Office of Price Administration transferred by Executive Order
9809 of December 12, 1946, to the Office of Temporary Controls,
$7,051,752, to be available for the payment of terminal leave only:
Provided, That it is the intent of the Congress that the funds hereto-
fore and herein appropriated shall include all expenses incident to the
closing and liquidation of the Office of Price Administration and the
Office of Temporary Controls by June 30, 1947.”

1See § 1 (b) supra, note 2. And for the general statute prevent-
ing the extinguishment of liability under a repealed statute, unless
the repealing act expressly provides for it, sce Rev. Stat. § 13, as
amended, 58 Stat. 118, 1 U. S. C. Supp. V, § 29.
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subpoenas to regional administrators and district direc-

tors.”” Section 201 (a) of the Emergency Price Control

Act provides in part:
“The Administrator may, subject to the civil-service
laws, appoint such employees as he deems neces-
sary in order to carry out his functions and duties
under this Act, and shall fix their compensation
in accordance with the Classification Act of 1923, as
amended.”

Section 201 (b) of the Act provides:

“The principal office of the Administrator shall be
in the District of Columbia, but he or any duly au-
thorized representative may exercise any or all of his
powers in any place.”
Practically identical provisions were included in § 4 (b)
and (c) of the Fair Labor Standards Act, 52 Stat. 1060,
1061-1062, 29 U. S. C. § 204. The Court held in Cudahy
Packing Co. v. Holland, 315 U. S. 357, that the latter pro-
visions did not authorize the Administrator under that
Act, to delegate his power to sign and issue subpoenas.
Accordingly the main controversy here is whether the
Cudahy decision controls this case. We do not think it
does.

The legislative history of the Act involved in the
Cudahy case showed that a provision granting authority
to delegate the subpoena power had been eliminated when
the bill was in Conference. On the other hand, the Senate
Committee in reporting the bill that became the Emer-
gency Price Control Act described § 201 (a) as authoriz-
ing the Administrator to “perform his duties through such
employees or agencies by delegating to them any of the
powers given to him by the bill.” And it said that § 201
(b) authorized him or “any representative or other agency

12 Revised General Order 53, May 13, 1944, 9 Fed. Reg. 5191.
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to whom he may delegate any or all of his powers, to exer-
cise such powers in any place.” S. Rep. No. 931, 77th
Cong., 2d Sess., pp. 20-21. In the Cudahy case the Act
made expressly delegable the power to gather data and
make investigations, thus lending support to the view that
when Congress desired to give authority to delegate, it
said so explicitly. In the present Act, there is no pro-
vision which specifically authorizes delegation as to a par-
ticular function. In the Cudahy case, the Act made
applicable to the powers and duties of the Administrator
the subpoena provisions of the Federal Trade Commis-
sion Act, §§ 9 and 10, 38 Stat. 722, 723, 15 U. S. C. §§ 49
and 50, which only authorized either the Commission or
its individual members to sign subpoenas. The subpoena
power under the present Act is found in § 202 (b)* and
is not dependent on the provisions of another Act having
a history of its own. The Act involved in the Cudahy
case granted no broad rule-making power. Section 201
(d) of the present Act, however, provides:

“The Administrator may, from time to time, issue
such regulations and orders as he may deem necessary
or proper in order to carry out the purposes and pro-
visions of this Act.”

Such a rule-making power may itself be an adequate
source of authority to delegate a particular function, un-
less by express provision of the Act or by implication it has
been withheld. See Plapao Laboratories v. Farley, 67
App. D. C. 304, 92 F. 2d 228. There is no provision in
the present Act negativing the existence of such authority,
so far as the subpoena power is concerned. Nor can the

13 Section 202 (b) provides in part:
“The Administrator may administer oaths and affirmations and may,
whenever necessary, by subpena require any such person to appear
and testify or to appear and produce documents, or both, at any
designated place.”




122 OCTOBER TERM, 1946.
Opinion of the Court. 331 U.S.

absence of such authority be fairly inferred from the his-
tory and content of the Act. Thus the presence of the
rule-making power, together with the other factors differ-
entiating this case from the Cudahy case, indicates that
the authority granted by § 201 (a) and (b) should not be
read restrictively.

As stated by the court in Porter v. Murray, 156 F. 2d
781, 786787, the overwhelming nature of the price con-
trol program entrusted to the Administrator suggests that
the Act should be construed so as to give it the administra-
tive flexibility necessary for prompt and expeditious action
on a multitude of fronts. The program of price control
inaugurated probably the most comprehensive legal con-
trols over the economy ever attempted. We would hesi-
tate to conclude that all the various functions granted the
Administrator need be performed personally by him or
under his personal direction. Certainly, so far as the in-
vestigative functions were concerned, he could hardly be
expected, in view of the magnitude of the task,* to exercise

1+ The following statistics indicate the volume of litigation and in-
vestigations involved:

1943 1944 1945 1946
Civil Cases commenced by
United States in District
Courts under Emergency
Price Control Act.* (Fiscal

years ending June 30)... 2,219 6,524 28,283 31,094
Investigations completed by
Office of Price Administra-

tion.** (Calendar years). 652,851 333,151 193,348 106,240t

*(Rep. Dir. Adm. Off. U. S. Courts (1943) Table 7; Id. 1944
Table 7; Id. (1945) Table C3; Id. (1946) Table C3.)

**(Quarterly Rep. O. P. A.: Eighth, p. 71; Twelfth, p. 75; Seven-
teenth, p. 104; Eighteenth, p. 82; Nineteenth, p. 95.)

tFirst nine months only.
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his personal discretion in determining whether a particular
investigation should be launched. Delay might do injury
beyond repair. The pyramiding in Washington of all de-
cisions on law enforcement would be apt to end in paraly-
sis. To tempt the Administrator to solve the problem by
supplying all his offices with subpoenas signed in blank
would not further the development of orderly and respon-
sible administration. These considerations reinforce the
construction of the Aet which allows the Administra-
tor authority to delegate his subpoena power.

The other objections to the subpoenas are without
merit.

We reverse the judgment in Fleming v. Mohawk Wreck-
g & Lumber Co., and affirm the judgment in Raley v.
Fleming.

So ordered.

Mg. JusTICE JACKSON, concurring.

I concurin the opinion and result. But the issue here is
so related to other problems that I desire to state my
grounds.

I would be reluctant to adopt a construction of an Act,
such as the Emergency Price Control Act, which would
certainly impede its administration unless it were neces-
sary to carry out the intent of Congress or to protect
fundamental individual rights.

If the Administrator may not delegate his power to sign
subpoenas but must personally sign all subpoenas issued
in the process of enforcement throughout the United
States, one of two practices would be certain to result. He
might sign large batches of blank subpoenas and turn them
over to subordinates to be filled in over his signature. Or
he might sign batches of subpoenas already made out by
subordinates, probably without reading them and cer-
tainly without examining the causes for their issuance or
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the scope of the information required. The personal sig-
nature of the Administrator on the subpoena under those
circumstances is no protection to individual rights.

Of all the subpoenas issued by administrative author-
ity, a very small percentage are contested. The im-
portant thing for protection of the individual is that when
he does have reasons for resisting obedience he can obtain
a hearing. I am in doubt as to whether under this Act
and the regulations for its administration a person who has
reasons for resisting the subpoena has any administrative
review or remedy. But in any event he cannot be pun-
ished for contempt until a court order for its enforcement
has issued and has been disobeyed.

Enforcement of such subpoenas by the courts is not and
should not be automatic. So long as they are subject to
full inquiry at this point it does not seem to me important
to the individual or inconsistent with the policy of Con-
gress that the subpoena issue by a subordinate of the Ad-

ministrator. If the courts were to be shorn of their power
of independent inquiry before enforcement, and I have
thought we were tending that way, cf. dissent in Penfield
Co.v.S. E. C.,330 U. S. 585, I should expect Congress to
intend greater responsibility at the point of original issue.
I concur only because I think adequate judicial safeguards
exist.
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Syllabus.

CHAMPION SPARK PLUG CO. v. SANDERS ET AL,
DOING BUSINESS As PERFECT RECONDITION
SPARK PLUG CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No.680. Argued April 2, 3, 1947 —Decided April 28, 1947.

. Respondents engaged in the business of repairing used trade-
marked spark plugs and reselling them without removing the
original trade marks. In a suit by the manufacturer, the trial
court found that respondents had infringed the trade mark but
that there had been no fraud or palming off. It denied an ac-
counting but enjoined further infringement. Held: The equities
of this case are satisfied by a decree requiring that the word “re-
paired” or “used” be plainly and durably stamped on each plug
and that the containers and printed matter used in connection
with the sales clearly show that the plugs are used and recondi-
tioned by respondents, giving their names and address—even
though the decree does not require that the trade marks be re-
moved. Pp. 126-132.

2. Under the Trade Mark Act of 1905, a finding that a trade mark
has been infringed does not necessarily require that an accounting
be ordered where an injunction will satisfy the equities of the case.
1P, il

3. In the circumstances of this case, a finding that respondents had
also engaged in unfair competition does not require more stringent
controls or that an accounting be ordered. Pp. 130-132.

156 F. 2d 488, affirmed.

The District Court found that respondents had in-
fringed petitioner’s trade mark, enjoined further infringe-
ment, and denied an accounting. 56 F. Supp. 782, 61 F.
Supp. 247. The Circuit Court of Appeals modified the
decree in certain details. 156 F. 2d 488. This Court
granted certiorari. 329 U. S. 709. Affirmed, p. 132.

Samuel E. Darby, Jr. argued the cause for petitioner.
With him on the brief were Wilbur Owen and Carl F.
Schaffer.
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John Wilson Hood argued the cause and filed a brief
for respondents.

Opinion of the Court by MR. JusTicE DouGLAS, an-
nounced by Mg. JUuSTICE BLACK.

Petitioner is a manufacturer of spark plugs which it
sells under the trade mark “Champion.” Respondents
collect the used plugs, repair and recondition them, and
resell them. Respondents retain the word “Champion”
on the repaired or reconditioned plugs. The outside box
or carton in which the plugs are packed has stamped on
it the word “Champion,” together with the letter and
figure denoting the particular style or type. They also
have printed on them “Perfect Process Spark Plugs Guar-
anteed Dependable” and “Perfect Process Renewed Spark
Plugs.” Each carton contains smaller boxes in which the
plugs are individually packed. These inside boxes also
carry legends indicating that the plug has been renewed.
But respondent company’s business name or address is not
printed on the cartons. It supplies customers with pe-
titioner’s charts containing recommendations for the use
of Champion plugs. On each individual plug is stamped
in small letters, blue on black, the word “Renewed,” which
at times is almost illegible.

Petitioner brought this suit in the District Court, charg-
ing infringement of its trade mark and unfair competition.
See Judicial Code § 24 (1), (7),28 U. S. C. § 41 (1), (7).
The District Court found that respondents had infringed
the trade mark. It enjoined them from offering or selling

1 “The process used in renewing this plug has been developed
through 10 years continuous experience. This Spark Plug has been
tested for firing under compression before packing.”

“This Spark Plug is guaranteed to be a selected used Spark Plug,
thoroughly renewed and in perfect mechanical condition and is guar-
anteed to give satisfactory service for 10,000 miles.”
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any of petitioner’s plugs which had been repaired or re-
conditioned unless (a) the trade mark and type and style
marks were removed, (b) the plugs were repainted with
a durable grey, brown, orange, or green paint, (c¢) the word
“REPAIRED” was stamped into the plug in letters of such
size and depth as to retain enough white paint to display
distinetly each letter of the word, (d) the cartons in which
the plugs were packed carried a legend indicating that they
contained used spark plugs originally made by petitioner
and repaired and made fit for use up to 10,000 miles by
respondent company.? The District Court denied an
accounting. See 56 F. Supp. 782, 61 F. Supp. 247.

The Circuit Court of Appeals held that respondents not
only had infringed petitioner’s trade mark but also were
guilty of unfair competition. It likewise denied an ac-
counting but modified the decree in the following respects:
(a) it eliminated the provision requiring the trade mark
and type and style marks to be removed from the repaired
or reconditioned plugs; (b) it substituted for the require-
ment that the word “REPAIRED” be stamped into the
plug. etc., a provision that the word “REPAIRED” or
“USED?” be stamped and baked on the plug by an electri-
cal hot press in a contrasting color so as to be clearly and
distinetly visible, the plug having been completely covered
by permanent aluminum paint or other paint or lacquer;
and (c) it eliminated the provision specifying the precise
legend to be printed on the cartons and substituted there-

2 The prescribed legend read:
“Used spark plug(s) originally made by Champion Spark Plug Com-
pany repaired and made fit for use up to 10,000 miles by Perfect
Recondition Spark Plug Co., 1133 Bedford Avenue, Brooklyn, N.Y.”
The decree also provided:
“the name and address of the defendants to be larger and more
prominent than the legend itself, and the name of plaintiff may be in
slightly larger type than the rest of the body of the legend.”
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for a more general one.® 156 F. 2d 488. The case is here
on a petition for certiorari which we granted because of
the apparent conflict between the decision below and
Champion Spark Plug Co. v. Reich, 121 F. 2d 769, de-
cided by the Circuit Court of Appeals for the Eighth
Circuit.

There is no challenge here to the findings as to the mis-
leading character of the merchandising methods employed
by respondents, nor to the conclusion that they have not
only infringed petitioner’s trade mark but have also en-
gaged in unfair competition.* The controversy here
relates to the adequacy of the relief granted, particularly
the refusal of the Circuit Court of Appeals to require re-
spondents to remove the word “Champion” from the
repaired or reconditioned plugs which they resell.

We put to one side the case of a manufacturer or dis-
tributor who markets new or used spark plugs of one make
under the trade mark of another. See Bourjois & Co. v.
Katzel, 260 U. S. 689; Old Dearborn Co.v. Seagram Corp.,
299 U. S. 183, 194. Equity then steps in to prohibit de-
fendant’s use of the mark which symbolizes plaintiff’s good
will and “stakes the reputation of the plaintiff upon the
character of the goods.” Bourjois & Co. v. Katzel, supra,
p- 692.

We are dealing here with second-hand goods. The
spark plugs, though used, are nevertheless Champion
plugs and not those of another make.® There is evidence

3“The decree shall permit the defendants to state on cartons and
containers, selling and advertising material, business records, corre-
spondence and other papers, when published, the original make and
type numbers provided it is made clear that any plug referred to
therein is used and reconditioned by the defendants, and that such
material contains the name and address of defendants.”

+See Federal Trade Commission v. Winsted Hosiery Co., 258 U. S.
483, 493-494; Warner & Co.v. Lilly & Co., 265 U. 8. 526, 530.

5Cf. Federal Trade Commission v. Klein, 5 F. T. C. 327.
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to support what one would suspect, that a used spark plug
which has been repaired or reconditioned does not measure
up to the specifications of a new one. But the same would
be true of a second-hand Ford or Chevrolet car. And we
would not suppose that one could be enjoined from selling
a car whose valves had been reground and whose piston
rings had been replaced unless he removed the name Ford
or Chevrolet. Prestonettes, Inc. v. Coty, 264 U. S. 359,
was a case where toilet powders had as one of their in-
gredients a powder covered by a trade mark and where
perfumes which were trade marked were rebottled and
sold in smaller bottles. The Court sustained a decree
denying an injunction where the preseribed labels told the
truth. Mr. Justice Holmes stated, “A trade mark only
gives the right to prohibit the use of it so far as to protect
the owner’s good will against the sale of another’s product
as his. . . . When the mark is used in a way that does
not deceive the public we see no such sanctity in the word
as to prevent its being used to tell the truth. It is not
taboo.” P.368.

Cases may be imagined where the reconditioning or
repair would be so extensive or so basic that it would be a
misnomer to call the article by its original name, even
though the words “used” or “repaired” were added. Cf.
Ingersoll v. Doyle, 247 F. 620. But no such practice is in-
volved here. The repair or reconditioning of the plugs
does not give them a new design. It is no more than a
restoration, so far as possible, of their original condition.
The type marks attached by the manufacturer are deter-
mined by the use to which the plug is to be put. But the
thread size and size of the c¢ylinder hole into which the plug
is fitted are not affected by the reconditioning. The heat
range also has relevance to the type marks. And there is
evidence that the reconditioned plugs are inferior so far as
heat range and other qualities are concerned. But in-
feriority is expected in most second-hand articles. Indeed,
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they generally cost the customer less. That is the case
here. Inferiority is immaterial so long as the article is
clearly and distinctly sold as repaired or reconditioned
rather than as new.® The result is, of course, that the sec-
ond-hand dealer gets some advantage from the trade mark.
But under the rule of Prestonettes, Inc. v. Coty, supra, that
is wholly permissible so long as the manufacturer is not
identified with the inferior qualities of the product result-
ing from wear and tear or the reconditioning by the dealer.
Full disclosure gives the manufacturer all the protection
to which he is entitled.

The decree as shaped by the Circuit Court of Appeals
is fashioned to serve the requirements of full disclosure.
We cannot say that of the alternatives available the ones
it chose are inadequate for that purpose. We are mindful
of the fact that this case, unlike Prestonettes, Inc. v. Coty,
supra, involves unfair competition as well as trade mark
infringement; and that where unfair competition is estab-
lished, any doubts as to the adequacy of the relief are gen-
erally resolved against the transgressor. Warner & Co. v.
Lilly & Co., 265 U. S. 526, 532. But there was here no
showing of fraud or palming off. Their absence, of course,
does not undermine the finding of unfair competition.
Federal Trade Commission v. Winsted Hosiery Co., 258
U. S. 483, 493-494; G. H. Mumm Champagne v. Eastern
Wine Corp., 142 F. 2d 499, 501. But the character of the
conduct giving rise to the unfair competition is relevant to
the remedy which should be afforded. See Siegel Co. v.
Federal Trade Commassion, 327 U. S. 608. We cannot say
that the conduct of respondents in this case, or the nature

8 See Federal Trade Commission v. Typewriter Emporium, 1 F.T.C.
105; Federal Trade Commission v. Check Writer Manufacturers, 4
F.T.C.87; In the Matter of Federal Auto Products Co., 20 F. T. C.
334,
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of the article involved and the characteristics of the mer-
chandising methods used to sell it, called for more stringent
controls than the Circuit Court of Appeals provided.
Mishawaka Mfg. Co. v. Kresge Co., 316 U. S. 203, states
the rule governing an accounting of profits where a trade
mark has been infringed and where there is a basis for
finding damage to the plaintiff and profit to the infringer.
But it does not stand for the proposition that an account-
ing will be ordered merely because there has been an in-
fringement. Under the Trade Mark Act of 1905, as under
its predecessors, an accounting has been denied where an
injunction will satisfy the equities of the case. Saxlehner
v. Siegel-Cooper Co., 179 U. S. 42; Rowley Co. v. Rowley,
193 F. 390, 393; Middleby-Marshall Oven Co. v. Williams
Oven Mfg. Co., 12 F. 2d 919, 921; Golden West Brewing
Co. v. Milonas & Sons, 104 F. 2d 880, 882; Hemmeter Cigar
Co. v. Congress Cigar Co., 118 F. 2d 64, 71-72; Durable
Toy & Novelty Corp.v.J. Chein & Co., 133 F. 2d 853, 854
855. The same is true in case of unfair competition.
Straus v. Notaseme Co., 240 U. S. 179, 181-183. Here, as
we have noted, there has been no showing of fraud or palm-
ing off. For several years respondents apparently en-
deavored to comply with a cease and desist order of the
Federal Trade Commission requiring them to place on the
plugs and on the cartons a label revealing that the plugs
were used or second-hand. Moreover, as stated by the
Circuit Court of Appeals, the likelihood of damage to
Petitioner or profit to respondents due to any misrepre-

"Section 19 of that Act, 33 Stat. 724, 729, 15 U.S. C. § 99, provides in
bart, . . . upon a decree being rendered in any such case for wrongful
use of a trade-mark the complainant shall be entitled to recover, in
addition to the profits to be accounted for by the defendant, the
damages the complainant has sustained thereby, and the court shall
assess the same or cause the same to be assessed under its direction.”

755552 O—48——13
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sentation seems slight. In view of these various eircum-
stances it seems to us that the injunction will satisfy the

equities of the case.
Affirmed.

AYRSHIRE COLLIERIES CORP. T aL. v. UNITED
STATES ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF INDIANA.

No.467. Argued April 7, 8, 1947 —Decided April 28, 1947,

1. Under the provision of the Urgent Deficiencies Act of October 22,
1913, 28 U. S. C. § 47, requiring that an application to enjoin
or set aside any order of the Interstate Commerce Commission be
“heard and determined” by three judges, a judgment based upon
a determination by only two judges is void—even though all three
judges were present at the hearing and one of them was prevented
by illness from participating in the determination of the case.
Pp. 135-139.

2. The fact that a prayer for an interlocutory injunction was not
pressed and that the decision was only on an application for a
permanent injunction makes no difference, since the statutory re-
quirement that three judges hear and determine an application
applies to suits for permanent as well as interlocutory injunctions.
Judicial Code § 266, distinguished. Pp. 139-144.

Judgment vacated and appeal dismissed.

Two judges of a three-judge court, during the absence
of the third, denied a permanent injunction against en-
forcement of an order of the Interstate Commerce Com-
mission. On appeal to this Court, the judgment is
vacated and the appeal is dismissed. P.144.

Earl B. Wilkinson argued the cause for Ayrshire Col-
lieries Corporation et al., appellants. With him on the
brief were Arthur R. Hall and J. Alfred Moran.
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Carson L. Taylor argued the cause for the Chicago, Mil-
waukee, St. Paul & Pacific Railroad Company, appellant.
With him on the brief were William L. Hunter, A. N.
Whitlock and M. L. Bluhm.

Daniel W. Knowlton argued the cause for the United
States and the Interstate Commerce Commission, appel-
lees. With him on the brief were Acting Solicitor General
Washington, Assistant Attorney General Berge, Edward
Dumbauld, David O. Mathews, Nelson Thomas and
Daniel H. Kunkel.

Charles W. Stadell argued the cause for the Central
Illinois District Coal Traffic Bureau et al., appellees.
With him on the brief was Erle J. Zoll, Jr., who submitted
on brief for the Alton Railroad Company et al., appellees.

MRr. Justice MurpHY delivered the opinion of the
Court.

Appellants filed complaints in the United States Dis-
trict Court for the Southern District of Indiana seeking
a temporary stay, an interlocutory injunction and a per-
manent injunction against the enforcement of an order
of the Interstate Commerce Commission, dated July 9,
1945. This order had been entered in connection with
findings by the Commission that certain railroad tariffs
were unlawful and that other rates should be preseribed
in lieu thereof. Coal to Beloit, Wis., and Northern Illi-
nois, 263 1. C. C. 179.

The complaints requested that the court convene a
specially constituted court of three judges, as required
by the Urgent Deficiencies Act of October 22, 1913, 38
Stat. 208, 220, 28 U. S. C. § 47, to hear the motions “for
a temporary or interlocutory injunction and for final hear-
ing in this proceeding.” Circuit Judge Evans and Dis-
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trict Judge Igoe were then assigned to sit with District
Judge Baltzell to hear and determine these applications,
and the cases were consolidated for all purposes. The
applications for a temporary stay and an interlocutory
injunction were assigned for hearing on January 3, 1946.
But on that day, it appearing that the Commission had
postponed the effective date of its order to April 8 1946,
the court ordered that “the hearing upon the petitioners’
application for an interlocutory injunction and tempo-
rary stay heretofore assigned and set for January 3, 1946,
be and the same hereby is, continued to the day of final
hearing herein and that said final hearing shall be had on
March 25,1946 . . . .” The Commission made a further
postponement of the effective date of its order to July 8,
1946, in order that the carriers subject to the order might
avoid the necessity of preparing and filing new tariffs prior
to the termination of the court proceeding. It also ap-
peared that the illness of Judge Baltzell made it impossible
for the court to convene as scheduled on March 25. And
so the court reassigned the case for trial on April 22, with
Judge Baltzell being replaced by Circuit Judge Major.
Argument was held on April 22 before Circuit Judges
Evans and Major and District Judge Igoe at the “final
hearing upon the plaintiffs’ petitions for a permanent in-
junction.” On June 5, 1946, findings of fact and con-
clusions of law were filed and entered under the signatures
of Judges Major and Igoe; the Commission’s order was
sustained in all respects and a judgment was entered dis-
missing the complaints. The following notation was
made in the margin of the findings of fact and conclusions
of law: “Judge Evan A. Evans became ill subsequent to
the hearing of these causes and he is and has been unable
to participate in a determination thereof. The findings
of fact, conclusions of law and judgment have therefore
been entered by the remaining judges of such court.”




AYRSHIRE CORP. v. UNITED STATES. 135
132 Opinion of the Court.

The case was brought here on direct appeal. We are
of the opinion that the District Court’s judgment was
void, only two of the three judges having participated
in the determination of the case. We accordingly do not
reach the issues involving the Commission’s authority and
the merits of its order, issues that have been argued at
length before us.

The applicable provisions of the Urgent Deficiencies
Act, 38 Stat. 220, 28 U. S. C. § 47, state: “. . . No inter-
locutory injunction suspending or restraining the enforce-
ment, operation, or execution of, or setting aside, in whole
or in part, any order made or entered by the Interstate
Commerce Commission shall be issued or granted by any
district court of the United States, or by any judge
thereof, or by any circuit judge acting as district judge,
unless the application for the same shall be presented
to a circuit or district judge, and shall be heard and
determined by three judges, of whom at least one shall
be a circuit judge, and unless a majority of said three
judges shall concur in granting such application. When
such application as aforesaid is presented to a judge, he
shall immediately call to his assistance to hear and deter-
mine the application two other judges. . . . Provided,
That in cases where irreparable damage would otherwise
ensue to the petitioner, a majority of said three judges
concurring, may, on hearing, . . . allow a temporary stay
or suspension, in whole or in part, of the operation of the
order of the Interstate Commerce Commission for not
more than sixty days . . . and upon the final hearing of
any suit brought to suspend or set aside, in whole or in
part, any order of said commission the same requirement

! Urgent Deficiencies Act of October 22, 1913, 38 Stat. 208, 219, 220,
28 U. 8. C. §§ 45 and 47a; Judicial Code § 238, as amended by the Act
of February 13, 1925, 43 Stat. 936, 938, 28 U.S. C. § 345.
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as to judges and the same procedure as to expedition and
appeal shall apply. . . .

The requirement that three judges hear and determine
suits to enjoin or set aside Interstate Commerce Com-
mission orders had its origin in the provisions of the Ex-
pediting Act of February 11, 1903, 32 Stat. 823. That
Act required three circuit judges, or two circuit judges
and a district judge, to hear cases brought by the United
States to enforce the antitrust and commerce laws. This
feature was then extended by the Hepburn Act of 1906,
34 Stat. 584, 592, to all suits brought to enforce or enjoin
any order of the Interstate Commerce Commission, “in-
cluding the hearing on an application for a preliminary
injunction.” The Act of June 18, 1910, 36 Stat. 539,
created the Commerce Court and vested in it jurisdiction
over suits to enjoin Commission orders; that court was
composed of five judges, four of them constituting a quo-
rum and at least three being required to coneur in all deci-
sions. Finally, the Urgent Deficiencies Act of 1913 trans-
ferred this jurisdiction to three-judge district courts, as
detailed above. United States v. Griffin, 303 U. S. 226,
2325783

The policy of requiring the deliberation of three judges
in suits to enjoin the enforcement of Interstate Commerce
Commission orders is thus a well-established one. It is
grounded in the legislative desire to guard against ill-
considered action by a single judge in the important and
complex situations frequently presented by Commission
orders. Such matters are deemed to warrant the full
deliberation which a court of three judges is likely fo
secure.

This requirement, of course, is necessarily technical.
It is not a broad social measure to be construed with liber-
ality. Tt is a technical rule of procedure to be applied as
such. See Phillips v. United States, 312 U. S. 246, 250
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251. While due consideration must be given to the statu-
tory policy of expediting the disposition of applications to
enjoin the enforcement of Commission orders, the plain
language of the Urgent Deficiencies Act compels strict ad-
herence to the command that such applications “shall be
heard and determined by three judges, of whom at least
one shall be a circuit judge.”” And we must insist upon
obedience to that legislative will even though the disposi-
tion of some applications may thereby be delayed.

When the framers of the Urgent Deficiencies Act de-
clared that these applications “shall be heard and deter-
mined by three judges,” we assume that they meant ex-
actly what they said. The requirement that three judges
hear and determine an application means that they must
adjudicate the issues of law and fact which are presented
by the case, a function which implies that they must weigh
the arguments and testimony offered by both sides and

vote either to grant or deny the relief sought by the mov-
ing party.? In addition, “Compliance with the statute

*In Ohio v. United States, 6 F. Supp. 386, affirmed, 292 U. S.
498, a case under the Urgent Deficiencies Act was argued before
a court of three judges, all of whom participated in the discussions
leading to a determination of the case. One of the judges died before
the decision was announced. An opinion written by the judge who
died was found among his papers after his death and was published
as the opinion of the court, concurred in by the other two judges. The
opinion had been written pursuant to an arrangement made at a prior
conference of the three judges. The findings of fact and conclusions
of law, which were filed some time after the opinion, were signed
only by the two surviving judges. The matter, however, was not
raised by the parties on appeal and was not considered or decided
by this Court. The mere fact that the case was entertained by this
Qourt is no basis for considering it as authoritative on the jurisdictional
issue, it being the firm policy of this Court not to recognize the
exercise of jurisdiction as precedent where the issue was ignored.
United States v. More, 3 Cranch 159, 172; Snow v. United States,
118 U. S. 346, 354-355; Cross v. Burke, 146 U. S. 82, 87; Louisville
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requires the assent of the three judges given after the
application is made evidenced by their signatures or an
announcement in open court with three judges sitting fol-
lowed by a formal order tested as they direct.” Cumber-
land Tel. Co. v. Public Service Commission, 260 U. S. 212,
218. All three judges, in other words, must fully perform
the judicial function.®* See Dohany v. Rogers, 281 U. S.
362, 369-370.

It is significant that this Act makes no provision for a
quorum of less than three judges. Two judges of a three-
judge circuit court of appeals, on the other hand, ordinarily
constitute a statutory quorum for the hearing and deter-
mination of cases.* 28 U. S. C. §212. The absence of
such a quorum provision as to three-judge district courts
is a strong corroborating indication that participation by
all three judges is necessary to render a valid decision.

Trust Co. v. Knott, 191 U. S. 225, 236; Arant v. Lane, 245 U. S. 166,
170.

Cf. Frellsen & Co. v. Crandell, 217 U. S. 71, where this Court,
after Mr. Justice Brewer’s death, adopted as its opinion one previously
written by him.

31In James v. Clements, 217 F. 51, a case had been argued and sub-
mitted to a three-judge circuit court of appeals and a decision ren-
dered by a divided vote. A petition for rehearing had been filed and
the court had decided that the prior decision was erroneous and that
the opposite result should be announced without further briefs or
argument. But before an order to that effect could be promulgated,
one of the judges died. Since the other two judges were divided in
their views, the case was restored for argument before a full bench of
three judges. See also Ryan v. Pennsylvania Public Utility Commis-
sion, 44 F. Supp. 912, 914.

¢ But see 32 Stat. 823, as amended by 58 Stat. 272, 15 U. S. C.
(Supp. V, 1946) §29, which provides that the senior circuit judge
and the two circuit judges next in order of seniority shall “hear and
determine” appeals from district court judgments in antitrust cases
where this Court is unable to consider the appeals because of a lack
of a quorum. United States v. Aluminum Co. of America, 148 F.
2d 416.
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The Act provides, it is true, that a decision may be reached
by a three-judge court if a “majority of said three judges”
concur. But that means only that the decision of the
three judges need not be unanimous; it does not imply that
two judges alone may hear and determine the case.

Moreover, we cannot say that the failure of the third
judge to participate in the determination of a case, where
the other two are in agreement as to the result, is without
significance. The decision reached by two judges is not
necessarily the one which might have been reached had
they had the benefit of the views and conclusions of the
third judge. And should the latter have publicly indi-
cated an opinion differing from that of his colleagues, his
position might be helpful to the litigants and to this Court
if the case were appealed.

It is readily apparent that this statutory requirement
has not been met in this case. While all three judges of
the specially constituted court heard the oral argument,
only two of them participated in the determination of the
case. The findings of fact, the conclusions of law and the
judgment were all entered without the approval, concur-
rence or dissent of the third judge. He thus missed the
very essence of the judicial function in this case—the
actual adjudication of the issues of law and fact. All that
we have here is an adjudication by two judges. But un-
der the statute it is not enough that there be an adjudica-
tion by two judges. They lack any statutory authority to
hear and determine an application to enjoin the enforce-
ment of a Commission order. Any action of theirs in
granting or denying such an application is as void as sim-
ilar action by a single judge. See Cumberland Tel. Co. v.
Public Service Commission, supra, 218-219; Stratton v.
8t. Louis S. W. R. Co.,282 U. S.10, 16.

It is suggested, however, that the three-judge require-
ment applies only to applications for interlocutory injunc-




OCTOBER TERM, 1946.
Opinion of the Court. 33NUNS!

tions against the enforcement of Interstate Commerce
Commission orders; and since the decision in this case was
one denying a permanent injunction, no complaint can be
made that the decision was rendered by less than three
judges. Reference is made in this respect to § 266 of the
Judicial Code, 28 U. 8. C. § 380, which deals with injunc-
tions against the enforcement of state statutes or state ad-
ministrative orders on the ground of unconstitutionality of
the statute involved. Prior to 1925, that section indi-
cated that a three-judge court was necessary only to pass
upon applications for interlocutory injunctions. A single
judge had jurisdiction to hear the cause on final hearing
and to grant or deny a permanent injunction, thereby per-
mitting him to reconsider and decide questions already
passed upon by the three judges on the application for an
interlocutory injunction. To end that anomalous situa-
tion, an amendment was added by the Act of February 13,
1925, 43 Stat. 938, to the effect that “The requirement
respecting the presence of three judges shall also apply to
the final hearing in such suit in the district court . . . .”
The problem then arose as to whether the words “such
suit” in this amendment referred only to a suit in which an
interlocutory injunction was in fact sought or to a suit in
which it might have been, but was not, requested. A
series of decisions by this Court has made it clear that the
former interpretation is the correct one. A three-judge
court must be convened for final hearings on applications
for permanent injunctions against the enforcement of
state statutes only where an interlocutory injunction has
been sought and pressed to a hearing. Moore v. Fidelity
& Deposit Co., 272 U. 8. 317; Smith v. Wilson, 273 U. S.
388; Public Service Commassion v. Wisconsin Telephone
Co., 289 U. 8. 67; McCart v. Indianapolis Water Co., 302
U. S. 419. Where an interlocutory injunction is not
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sought and pressed, a single judge may hear and determine
the application for a permanent injunction.

By analogy, it is claimed that the same rule should
obtain under the Urgent Deficiencies Act, that a three-
judge court should be necessary for final hearings on ap-
plications for permanent injunctions only where inter-
locutory injunctions have been sought and pressed.
While it is admitted that an interlocutory injunction was
sought in this case, the argument is made that the appli-
cation was not pressed to a hearing, the need for such
temporary relief having been eliminated by the postpone-
ment of the effective date of the Commission order. The
whole emphasis of the Act, like that of § 266 of the Judi-
cial Code, is said to be directed toward the prevention of
improvident issuance of interlocutory injunctions or re-
straining orders. Since there was no such danger in this
case, the conclusion is reached that the underlying reason
for the convening of a three-judge district court is absent
here.

The answer to this argument is to be found in the clear
language of the Act itself. It providessimply: “and upon
the final hearing of any suit brought to suspend or set
aside, in whole or in part, any order of said commission
the same requirement as to judges and the same procedure
as to expedition and appeal shall apply.” TUnlike § 266
of the Judicial Code, there is no reference here to ‘“such
suit”—to a suit where an interlocutory injunction is
sought and pressed. Rather there is an unambiguous
reference to the final hearing of “any suit” brought to en-
join the enforcement of a Commission order. That can
only mean any suit seeking permanent relief, regardless of
whether interlocutory relief is also requested. And since
“the same requirement as to judges” is to apply to the final
hearing of any suit, three judges must hear and determine
the matter.
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In addition, this portion of the Urgent Deficiencies Act
was part of the original enactment and was not added to
meet a problem like that which arose under § 266 of the
Judicial Code. It wasdrawn against a background of prior
statutes which provided for injunctive relief against the
enforcement of Commission orders without regard to the
presence of a request for temporary relief. The Hepburn
Act required a three-judge court for “all” suits brought
to enjoin a Commission order, “including the hearing on
an application for a preliminary injunction,”—a clear
indication that a three-judge court was also necessary
where only permanent relief was sought. And the statute
which created the Commerce Court, from which the dis-
trict courts inherited their jurisdiction in this instance,
referred to “cases” brought to enjoin or set aside Com-
mission orders, making no distinetion as to those in which
only permanent relief was sought. We can only conclude
that the framers of the Urgent Deficiencies Act meant
to require a three-judge court in any suit brought to
enjoin the enforcement of a Commission order, including
a suit where an interlocutory injunction is not sought and
pressed to a hearing.

Time and again this Court has referred to the three-
judge court requirement under this Act without making
the distinction which has been made under § 266 of the
Judicial Code. Lambert Co. v. Baltimore & Ohio R. Co.,
258 U. S. 377, 381-382; Baltimore & Ohio R. Co.v. United
States, 279 U. S. 781, 784-785; United States v. Griffin,
supra, 232-233. Indeed, without passing upon the pre-
cise problem, this Court has affirmed judgments of three-
judge district courts which had granted permanent in-
junctions in cases where no interlocutory injunctions had
been sought or pressed. See, e. g., United States v. Idaho,
298 U. S. 105. And see Hudson & Manhattan R. Co. V.
United States, 28 F. Supp. 137, 140.




AYRSHIRE CORP. v. UNITED STATES. 143
132 Opinion of the Court.

The language and background of the Act, which have
been augmented by the consistent understanding of this
Court,’ thus combine to require the use of a three-judge
district court in all cases in which a permanent or inter-
locutory injunction is sought against the enforcement of
a Commission order. It matters not in a particular case
whether an interlocutory injunction is requested or
whether, if such relief is asked, the application is pressed
to a hearing. This Act seeks to guard against more than
an improvident issuance of interlocutory injunctions by
single judges; it also seeks to prevent single judges from

5 The same understanding, that the Urgent Deficiencies Act requires
three judges for all applications to enjoin Commission orders while
§ 266 of the Judicial Code requires a three-judge court only for appli-
cations for interlocutory injunctions, is shown in the remarks of Mr.
Justice Van Devanter at the Hearing before the Subcommittee of the
Senate Committee on the Judiciary on S. 2060 and S. 2061, 68th Cong.,
1st Sess., p. 33 (S. 2060 later became the Act of February 13, 1925) :

“Section 238 as amended and reenacted in the bill would permit
cases falling within four particular classes, and those only, to come
from the district courts directly to the Supreme Court. The first and
fourth classes are confined to antitrust and interstate commerce cases
covered by the second section of the expedition act of February 11,
1903, and the provision in the act of October 22, 1913, respecting the
enforcement, suspension, etec., of orders of the Interstate Commerce
Commission. These cases are heard in the district court by three
judges, one of whom must be a circuit judge. This and the character
of the cases make it suggest that they should go directly to the Supreme
Court rather than through the circuit courts of appeals. The third
class is confined to cases wherein the enforcement of a State statute
or of an order of a State board or commission is suspended by an inter-
locutory injunction. Applications for such injunctions are heard in
the district court by three judges, one being a circuit judge. These
injunctions now go directly to the Supreme Court for review, and the
bill continues that procedure. . . .”

See also Mr. Justice Van Devanter’s remarks at Hearing before
House Committee on the Judiciary on H. R. 8206, 68th Cong., 2d Sess.,
p. 15.




144 OCTOBER TERM, 1946.
Opinion of the Court. 331 U.8.

issuing permanent injunctions.® To that end, Congress
has required the use of a three-judge court and we are
bound to carry out the letter and the spirit of that require-
ment. That two judges might, in a particular instance,
give the same protection against single-judge action as
three judges does not justify ignoring or relaxing the plain
requirement that three judges hear and determine all ap-
plications to enjoin the enforcement of Commission orders.
If such an amendment to the Act is to be made, it must
be made by Congress rather than by this Court.

Since the judgment entered by two judges in this case
was void and without statutory authority, we have no
alternative but to vacate the judgment and dismiss the
appeal. Appellants will be free, of course, to suggest
that the District Court be reconvened in accordance with
the Act so that three judges may hear and determine the
application to enjoin the Commission order in issue.

So ordered.

MR. JusticeE RuTLEDGE dissents.

¢ See also 50 Stat. 752, 28 U. 8. C. § 380a, providing that no inter-
locutory or permanent injunction restraining the enforcement of, or
setting aside, any Act of Congress on the ground of unconstitutionality
shall be issued by a district court, unless the application shall be
presented to a circuit or district judge and shall be heard and deter-
mined by three judges, of whom at least one shall be a circuit judge.
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HARRIS v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
TENTH CIRCUIT.

No.34. Argued December 12, 13, 1946.—Decided May 5, 1947.

1. Upon warrants charging violations of the Mail Fraud Statute and
the National Stolen Property Act, five federal agents arrested an
accused in the living room of an apartment which was in his ex-
clusive possession. Without a search warrant, they searched the
apartment (living room, bedroom, kitchen and bath) intensively
for five hours, for two canceled checks and any other means by
which the crimes charged might have been committed. Beneath
some clothes in a bedroom bureau drawer, they discovered a sealed
envelope marked “personal papers” of the accused. This was torn
open and found to contain several draft cards which were property
of the United States and the possession of which was a federal
offense. Upon the evidence thus obtained, the accused was con-
victed of violations of the Selective Training & Service Act of 1940
and § 48 of the Criminal Code. Held: The evidence was not ob-
tained in violation of the provision of the Fourth Amendment
against unreasonable searches and seizures, nor did its use violate
the privilege of the accused against self-incrimination under the
Fifth Amendment. Pp. 150-155.

2. A search incidental to an arrest may, under appropriate eircum-
stances, extend beyond the person of the one arrested to the
premises under his immediate control. P. 151.

3. A search incidental to an arrest, which is otherwise reasonable,
1s not rendered invalid by the fact that the place searched is a
dwelling rather than a place of business. P. 151.

4. The search in this case was not rendered invalid by the fact that
it extended beyond the room in which the accused was arrested.
28152,

5. The search in this case was not more intensive than was reasonably
demanded by the circumstances. Pp. 152-153.

6. The objects sought and those actually seized in this case were
properly subject to seizure. P.154.

7. It is of no significance in this case that the draft cards which
were seized were unrelated to the crimes for which the accused
was arrested. P. 154.
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8. Since possession of the draft cards by the accused was a serious
and continuing offense against federal laws, upon discovery of the
cards a crime was being committed in the very presence of the
agents conducting the search. Pp. 154-155.

9. If entry upon the premises be authorized and the search which
follows be valid, there is nothing in the Fourth Amendment which
inhibits the seizure by law-enforcement agents of government prop-
erty the possession of which is a crime, even though the officers
are not aware that such property is on the premises when the
search is initiated. P. 155.

10. That abuses sometimes occur is no basis for giving sinister colora-
tion to procedures which are basically reasonable. P. 155.

151 F. 2d 837, affirmed.

Petitioner was convicted in the District Court for
violation of the Selective Training & Service Act and
§ 48 of the Criminal Code. The Circuit Court of Appeals
affirmed. 151 F. 2d 837. This Court granted certiorari.
328 U.S.832. Affirmed, p. 155.

Herbert K. Hyde and Roy St. Louis argued the cause,
and Mr. Hyde filed a brief, for petitioner.

Frederick Bernays Wiener argued the cause for the
United States. With him on the brief were Acting So-
licitor General Washington, Robert S. Erdahl, Beatrice
Rosenberg and Leon Ulman.

Mgr. Cuier Justice VinsoN delivered the opinion of
the Court.

Petitioner was convicted on sixteen counts of an indict-
ment * charging the unlawful possession, concealment and

1'The indictment contained nineteen counts. Petitioner was con-
victed on the second, which charged the fraudulent concealment of 8
Notice of Classification Cards, DSS Form 57, and 11 Registration
Certificates, DSS Form 2; the third, which charged fraudulent posses-
sion with intent to convert to his own use the above-mentioned prop-
erty; the fourth through tenth, charging the unlawful alteration of a
Notice of Classification card; the twelfth and fourteenth through
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alteration of certain Notice of Classification Cards and
Registration Certificates in violation of § 11 of the Selec-
tive Training and Service Act of 1940,* and of § 48 of the
Criminal Code.? Prior to the trial, petitioner moved to
suppress the evidence, which served as the basis for the
conviction, on the grounds that it had been obtained by
means of an unreasonable search and seizure contrary
to the provisions of the Fourth Amendment* and that
to permit the introduction of that evidence would be to
violate the self-incrimination clause of the Fifth Amend-

nineteenth, charging the unlawful possession of an altered Notice of
Classification Card. Petitioner was acquitted on the first count, which
charged theft of government property. Count 11, which charged
alteration of a Notice of Classification card, and count 13, which
charged possession of an altered card, were dismissed. Petitioner was
sentenced to imprisonment for a term of five years on each of the
sixteen counts indicated, the sentences to run concurrently.

254 Stat. 885, 894-895, 50 U. S. C. App. §311. Section 623.61-2
of the Selective Service Regulations states that “It shall be a violation
of these regulations for any person to have in his possession” a Notice
of Classification not regularly issued to him or to alter or forge any
Notice of Classification. Section 11 of the Act makes the failure
to perform any duty required by the Regulations punishable by im-
prisonment for not more than five years or a fine of not more than
$10,000.00 or both.

335 Stat. 1098, 18 U. 8. C. § 101. Insofar as pertinent, the section
provides: “Whoever shall receive, conceal, or aid in concealing, or shall
have or retain in his possession with intent to convert to his own use or
gain, any . . . property of the United States, which has theretofore
been embezzled, stolen, or purloined by any other person, knowing the
same to have been so embezzled, stolen, or purloined, shall be fined
not more than $5,000, or imprisoned not more than five years, or
bathkse,

* The Fourth Amendment provides: “The right of the people to be
secure in their persons, houses, papers, and effects, against unreason-
able searches and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or
things to be seized.”

755652 O —48——14
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ment.® The motion to suppress was denied, and peti-
tioner’s numerous objections to the evidence at the trial
were overruled. The Circuit Court of Appeals affirmed
the conviction. 151 F. 2d 837. Certiorari was granted
because of the importance of the questions presented.

Two valid warrants of arrest were issued. One charged
that petitioner and one Moffett had violated the Mail
Fraud Statute ® by causing a letter addressed to the Guar-
anty Trust Company of New York to be placed in the
mails for the purpose of cashing a forged check for
$25,000.00 drawn on the Mudge Oil Company in pursu-
ance of a scheme to defraud. The second warrant charged
that petitioner and Moffett, with intent to defraud certain
banks and the Mudge Oil Company, had caused a
$25,000.00 forged check to be transported in interstate
commerce, in violation of §3 of the National Stolen
Property Act.’

Five agents of the Federal Bureau of Investigation, act-
ing under the authority of the two warrants, went to the
apartment of petitioner in Oklahoma City and there ar-
rested him. The apartment consisted of a living room,
bedroom, bathroom and kitchen. Following the arrest,
which took place in the living room, petitioner was hand-
cuffed and a search of the entire apartment was under-
taken. The agents stated that the object of the search
was to find two $10,000.00 canceled checks of the Mudge
Oil Company which had been stolen from that company’s
office and which were thought to have been used in effect-
ing the forgery. There was evidence connecting peti-
tioner with that theft. In addition, the search was said
to be for the purpose of locating “any means that might

3 Insofar as pertinent, the Fifth Amendment provides: “No per-
son . . . shall be compelled in any criminal case to be a witness
against himself, . . .”

8 35 Stat. 1130-1131, 18 U. S. C. § 338.

753 Stat. 1178-1179, 18 U. S. C. § 413 et seq.
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have been used to commit these two crimes, such as bur-
glar tools, pens, or anything that could be used in a con-
fidence game of this type.” ®

One agent was assigned to each room of the apartment
and, over petitioner’s protest, a careful and thorough
search proceeded for approximately five hours. As the
search neared its end, one of the agents discovered in a
bedroom bureau drawer a sealed envelope marked “George
Harris, personal papers.” The envelope was torn open
and on the inside a smaller envelope was found containing
eight Notice of Classification cards and eleven Registration
Certificates bearing the stamp of Local Board No. 7 of
Oklahoma County. It was this evidence upon which the
conviction in the District Court was based and against
which the motion to suppress was directed. It is conceded
that the evidence s in no way related to the crimes for
which petitioner was initially arrested and that the search
which led to its discovery was not conducted under the
authority of a search warrant.®

In denying the motion to suppress, the District Court
wrote no opinion. The Circuit Court of Appeals affirmed

8 The agents who testified in the proceedings in the trial court
clearly stated that the object of the search was the means employed
in committing the crimes charged in the warrants of arrest. None
of the subsequent statements of the agents, if read in their context,
are in conflict with that assertion.

9 It appears that the checks were never found. Respondent con-
cedes that, in addition to the draft cards, seven pens and a quantity
of tissue paper capable of being employed as instruments of forgery
were seized. Also taken were twenty-seven pieces of celluloid which
at the trial were demonstrated to be useful in picking a lock. It was
respondent’s theory that petitioner had obtained the canceled checks
by theft from the offices of the Mudge Oil Company and that entry
into the offices had been achieved in that manner. Petitioner alleged
in his motion to suppress that various other items were taken, includ-
ing sheets of blank paper, expense bills and receipts, personal mail,
letters, etc.

T
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the conviction, finding that the search was carried on in
good faith by the federal agents for the purposes expressed,
that it was not a general exploratory search for merely
evidentiary materials, and that the search and seizure were
areasonable incident to petitioner’s arrest.”

If it is true, as petitioner contends, that the draft cards
were seized in violation of petitioner’s rights under the
Fourth Amendment, the conviction based upon evidence
so obtained cannot be sustained. Boyd v. United States,
116 U. S. 616 (1886); Weeks v. United States, 232 U. S.
383 (1914) ; Agnello v. United States, 269 U. S. 20 (1925);
Segurola v. United States, 275 U. S. 106 (1927). This
Court has consistently asserted that the rights of privacy
and personal security protected by the Fourth Amend-
ment “. . . are to be regarded as of the very essence of
constitutional liberty; and that the guaranty of them is as
important and as imperative as are the guaranties of the
other fundamental rights of the individual citizen . . .”
Gouled v. United States, 255 U. S. 298, 304 (1921).

This Court has also pointed out that it is only unreason-
able searches and seizures which come within the consti-
tutional interdict. The test of reasonableness cannot be
stated in rigid and absolute terms. ‘“Each case is to be
decided on its own facts and circumstances.” Go-Bart
Importing Company v. United States, 282 U. S. 344, 357
(1931).

The Fourth Amendment has never been held to require
that every valid search and seizure be effected under the
authority of a search warrant. Search and seizure inci-
dent to lawful arrest is a practice of ancient origin ** and
has long been an integral part of the law-enforcement

10151 F. 2d 837.

11 See opinion of Cardozo, J., in People v. Chiagles, 237 N. Y. 193,
142 N. E. 583 (1923); Trial of Henry and John Sheares, 27 How.
St. Tr. 255, 321 (1798).
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procedures of the United States and of the individual
states.”

The opinions of this Court have clearly recognized that
the search incident to arrest may, under appropriate cir-
cumstances, extend beyond the person of the one arrested
to include the premises under his immediate control.
Thus in Agnello v. United States, supra, at 30, it was said:
“The right without a search warrant contemporaneously
to search persons lawfully arrested while committing crime
and to search the place where the arrest is made in order to
find and seize things connected with the crime as its fruits
or as the means by which it was committed, as well as
weapons and other things to effect an escape from custody,
is not to be doubted.” * It is equally clear that a search
incident to arrest, which is otherwise reasonable, is not
automatically rendered invalid by the fact that a dwelling
place, as contrasted to a business premises, is subjected to
search.”

12 Examples of the practice are to be found in numerous cases in
this Court and in the lower federal courts. Weeks v. United States,
supra; Agnello v. United States, supra; Carroll v. United States, 267
U. S. 132 (1925) ; United States v. Lee, 274 U. 8. 559 (1927) ; Marron
v. United States, 275 U. S. 192 (1927) ; Go-Bart Importing Company V.
United States, supra; United States v. Lefkowitz, 285 U. S. 452
(1932) ; Parks v. United States, 76 F. 2d 709 (1935) ; United States v.
71.41 Ounces Gold, 94 F. 2d 17 (1938) ; Matthews v. Correa, 135 F. 2d
534 (1943).

18 Argetakis v. State, 24 Ariz. 599, 212 Pac. 372 (1923); Common-
wealth v. Phillips, 224 Ky. 117, 5 S. W. 2d 887 (1928); Banks v.
Farwell, 21 Pick. (Mass.) 156 (1839). And see cases cited in 32
A L. R.697; 51 A. L. R. 434.

4 Similar expressions may be found in the cases cited in notes 12
and 13. There is nothing in the Go-Bart and Lefkowitz cases, supra,
which casts doubt on this proposition.

15 Stricter requirements of reasonableness may apply where a dwell-
ing is being searched. Davis v. United States, 328 U. S. 582 (1946) ;
Matthews v. Correa, supra, at 537.
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Nor can support be found for the suggestion that the
search could not validly extend beyond the room in which
petitioner was arrested.’® Petitioner was in exclusive pos-
session of a four-room apartment. His control extended
quite as much to the bedroom in which the draft cards
were found as to the living room in which he was arrested.
The canceled checks and other instrumentalities of the
crimes charged in the warrants could easily have been
concealed in any of the four rooms of the apartment.
Other situations may arise in which the nature and size
of the object sought or the lack of effective control over
the premises on the part of the persons arrested may re-
quire that the searches be less extensive. But the area
which reasonably may be subjected to search is not to be
determined by the fortuitous circumstance that the ar-
rest took place in the living room as contrasted to some
other room of the apartment.

Similar considerations are applicable in evaluating peti-
tioner’s contention that the search was, in any event, too
intensive. Here again we must look to the particular
circumstances of the particular case. As was observed by
the Circuit Court of Appeals: “It is not likely that the
checks would be visibly accessible. By their very nature
they would have been kept in some secluded spot . . . .”
The same meticulous investigation which would be appro-
priate in a search for two small canceled checks could not
be considered reasonable where agents are seeking a stolen
automobile or an illegal still. We do not believe that

16 Searches going beyond the room of arrest were upheld in the
Agnello and Marron cases, supra. The searches found to be invalid
in the Go-Bart and Lefkowitz cases were so held for reasons other
than the areas covered by the searches. It has not been the under-
standing of the lower federal courts that the search in every case must
be so confined. See, for example: United States v. Lindenfeld, 142 F.
2d 829 (1944); Matthews v. Correa, supra; United States v. 71.41
Ounces Gold, supra.
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the search in this case went beyond that which the
situation reasonably demanded.

This is not a case in which law enforcement officials have
invaded a private dwelling without authority and seized
evidence of crime. Amos v. United States, 255 U. S. 313
(1921); Byars v. United States, 273 U. S. 28 (1927):
Nueslein v. District of Columbia, 73 App. D. C. 85, 115
F. 2d 690 (1940). Here the agents entered the apart-
ment under the authority of lawful warrants of arrest.
Neither was the entry tortious nor was the arrest which
followed in any sense illegal.

Nor is this a case in which law-enforcement officers
have entered premises ostensibly for the purpose of
making an arrest but in reality for the purpose of con-
ducting a general exploratory search for merely eviden-
tiary materials tending to connect the accused with some
crime. Go-Bart Company v. United States, supra;
United States v. Lefkowitz, supra. In the present case
the agents were in possession of facts indicating peti-
tioner’s probable guilt of the crimes for which the warrants
of arrest were issued. The search was not a general ex-
ploration but was specifically directed to the means and
mstrumentalities by which the crimes charged had been
committed, particularly the two canceled checks of the
Mudge Oil Company. The Circuit Court of Appeals
found and the District Court acted on the assumption that
the agents conducted their search in good faith for the
purpose of discovering the objects specified. That de-
termination is supported by the record. The two canceled
checks were stolen from the offices of the Mudge Oil
Company. There was evidence connecting petitioner
with that theft. The search which followed the arrest
was appropriate for the discovery of such objects. Noth-
Ing in the agents’ conduct was inconsistent with their
declared purpose.
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Furthermore, the objects sought for and those actually
discovered were properly subject to seizure. This Court
has frequently recognized the distinction between merely
evidentiary materials, on the one hand, which may not
be seized either under the authority of a search warrant
or during the course of a search incident to arrest, and
on the other hand, those objects which may validly be
seized including the instrumentalities and means by which
a crime is committed, the fruits of crime such as stolen
property, weapons by which escape of the person ar-
rested might be effected, and property the possession of
which is a crime.”” Clearly the checks and other means
and instrumentalities of the crimes charged in the war-
rants toward which the search was directed as well as the
draft cards which were in fact seized fall within that class
of objects properly subject to seizure. Certainly this is
not a case of search for or seizure of an individual’s private
papers, nor does it involve a prosecution based upon the
expression of political or religious views in such papers.’

Nor is it a significant consideration that the draft cards
which were seized were not related to the crimes for which
petitioner was arrested. Here during the course of a valid
search the agents came upon property of the United States
in the illegal custody of the petitioner. It was property
of which the Government was entitled to possession.”

17 Boyd v. United States, supra, at 623-624; Weeks v. United States,
supra, at 392-393; Gouled v. United States, supra, at 309; Carroll v.
United States, supra, at 149~150; Agnello v. United States, supra, at
30; Marron v. United States, supra, at 199; United States v. Lefko-
witz, supra, at 465-466. The same distinction is drawn in numerous
cases in the lower federal courts: Matthews v. Correa, supra, at 537;
United States v. Lindenfeld, supra, at 832; In re Ginsburg, 147 F. 2d
749,751 (1945).

18 Entick v. Carrington, 19 How. St. Tr. 1030, 1073-1074 (1765).

1 Davis v. United States, supra at 590. And see Boyd v. United
States, supra, 623-624; Wilson v. United States, 221 U. S. 361, 380
(1911).
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In keeping the draft cards in his custody petitioner was
guilty of a serious and continuing offense against the laws
of the United States. A crime was thus being committed
in the very presence of the agents conducting the search.
Nothing in the decisions of this Court gives support to the
suggestion that under such circumstances the law-en-
forcement officials must impotently stand aside and refrain
from seizing such contraband material. If entry upon the
premises be authorized and the search which follows be
valid, there is nothing in the Fourth Amendment which
inhibits the seizure by law-enforcement agents of govern-
ment property the possession of which is a crime, even
though the officers are not aware that such property is on
the premises when the search is initiated.”

The dangers to fundamental personal rights and inter-
ests resulting from excesses of law-enforcement officials
committed during the course of criminal investigations are
not illusory. This Court has always been alert to protect
against such abuse. But we should not permit our knowl-
edge that abuses sometimes occur to give sinister coloration
to procedures which are basically reasonable. We con-
clude that in this case the evidence which formed the basis
of petitioner’s conviction was obtained without violation
of petitioner’s rights under the Constitution.

Affirmed.

Mgr. Justick FRANKFURTER, with whom MR. JUSTICE
Murpuy and MR. Justice RUTLEDGE concur, dissenting.

Because I deem the implications of the Court’s decision
to have serious threats to basic liberties, I consider it im-
portant to underscore my concern over the outcome of this

* Milam v. United States, 296 F. 629 (1924); United States v.
Old Dominion Warehouse, 10 F. 2d 736 (1926); United States v.
Two Soaking Units, 48 F. 2d 107 (1931); Paper v. United States,
53 F. 2d 184 (1931); Benton v. United States, 70 F. 2d 24 (1934);
Matthews v. Correa, supra.
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case. In Dawisv. United States, 328 U. S. 582, the Court
narrowed the protection of the Fourth Amendment* by
extending the conception of “public records” for purposes
of search without warrant.>* The Court now goes far be-
yond prior decisions in another direction—it permits rum-
maging throughout a house without a search warrant on
the ostengible ground of looking for the instruments of a
crime for which an arrest, but only an arrest, has been
authorized. If only the fate of the Davises and the Har-
rises were involved, one might be brutally indifferent to
the ways by which they get their deserts. But it is pre-
cisely because the appeal to the Fourth Amendment is
so often made by dubious characters that its infringements
call for alert and strenuous resistance. Freedom of
speech, of the press, of religion, easily summon powerful
support against encroachment. The prohibition against
unreasonable search and seizure is normally invoked by
those accused of crime, and criminals have few friends.
The implications of such encroachment, however, reach
far beyond the thief or the black-marketeer. I cannot
give legal sanction to what was done in this case without
accepting the implications of such a decision for the future,

1 “The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall
not be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized.”

2 While this case presents a situation not involved in the Davis
case, or in Zap v. United States, 328 U. S. 624, so that the Court’s
conclusion cannot rest on those ecases, it is appropriate to note that
neither of those cases carries the authority of a majority of the Court.
Aside from the fact that a constitutional adjudication of recent
vintage and by a divided Court may always be reconsidered, I am loath
to believe that these decisions by less than a majority of the Court are
the last word on issues of such far-reaching importance to constitu-
tional liberties.
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implications which portend serious threats against pre-
cious aspects of our traditional freedom.

If T begin with some general observations, it is not be-
cause I am unmindful of Mr. Justice Holmes’ caution
that “General propositions do not decide concrete cases.”
Lochner v. New York, 198 U. S. 45, 76. Whether they
do or not often depends on the strength of the conviction
with which such “general propositions” are held. A prin-
ciple may be accepted “in principle,” but the impact of an
immediate situation may lead to deviation from the prin-
ciple. Or, while accepted “in principle,” a competing prin-
ciple may seem more important. Both these considera-
tions have doubtless influenced the application of the
search and seizure provisions of the Bill of Rights.
Thus, one’s views regarding circumstances like those
here presented ultimately depend upon one’s understand-
ing of the history and the function of the Fourth Amend-
ment. A decision may turn on whether one gives that
Amendment a place second to none in the Bill of Rights,
or considers it on the whole a kind of nuisance, a serious
impediment in the war against crime.

The provenance of the Fourth Amendment bears on its
scope. It will be recalled that James Otis made his
epochal argument against general warrants in 1761.°

3For reports of Otis’ famous argument, see 2 Adams, Works pp.
523-25; Tudor, Life of James Otis, c¢. VI; Quincy’s Massachusetts
Reports pp. 471 et seq. (see also pp. 51-55) ; American History Leaf-
lets, No. 33. And see the tribute of John Adams to Otis, Samuel
Adams, and Hancock in 8 Old South Leaflets p. 57 (No. 179).

“The seizure of the papers of Algernon Sidney, which were made
use of as the means of convicting him of treason, and of those of
Wilkes about the time that the controversy between Great Britain
and the American Colonies was assuming threatening proportions, was
probably the immediate occasion for this constitutional provision.
See Leach v. Money, Burr. 1742; S. C., 1 W. Bl. 555, 19 State Trials,
1001, and Broom, Const. Law, 525; Entick v. Carrington, 2 Wils: 275;
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Otis’ defense of privacy was enshrined in the Massachu-
setts Constitution of 1780 in the following terms:

“XIV. Every subject has a right to be secure from
all unreasonable searches, and seizures of his person,
his houses, his papers, and all his possessions. All
warrants, therefore, are contrary to this right, if the
cause or foundation of them be not previously sup-
ported by oath or affirmation; and if the order in the
warrant to a civil officer, to make search in suspected
places, or to arrest one or more suspected persons, or
to seize their property, be not accompanied with a
special designation of the persons or objects of search,
arrest, or seizure: and no warrant ought to be issued
but in cases, and with the formalities, prescribed by
the laws.”

In the meantime, Virginia, in her first Constitution
(1776), incorporated a provision on the subject narrower
in scope:

“X. That general warrants, whereby an officer or
messenger may be commanded to search suspected
places without evidence of a fact committed, or to
seize any person or persons not named, or whose
offence is not particularly described and supported
by evidence, are grievous and oppressive, and ought
not to be granted.”
When Madison came to deal with safeguards against
searches and seizures in the United States Constitution,
he did not draw on the Virginia model but based his pro-
posal on the Massachusetts form. This is clear proof
that Congress meant to give wide, and not limited, scope
to this protection against police intrusion.

S. C., 19 State Trials, 1030, and Broom, Const. Law, 558; May, Const.
Hist., ch. 10; Trial of Algernon Sidney, 9 State Trials, 817.” Cooley,
Principles of Constitutional Law (1st ed.) 212,n. 2.
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Historically we are dealing with a provision of the Con-
stitution which sought to guard against an abuse that
more than any one single factor gave rise to American
independence. John Adams surely is a competent wit-
ness on the causes of the American Revolution. And he
it was who said of Otis’ argument against search by the
police, not unlike the one before us, “American inde-
pendence was then and there born.” 10 Adams, Works
247. That which lay behind immunity from police in-
trusion without a search warrant was expressed by Mr.
Justice Brandeis when he said that the makers of our
Constitution

“conferred, as against the Government, the right to be
let alone—the most comprehensive of rights and the
right most valued by civilized men. To protect that
right, every unjustifiable intrusion by the Govern-
ment upon the privacy of the individual, whatever
the means employed, must be deemed a violation of
the Fourth Amendment.”

To be sure, that was said by him in a dissenting opinion
in which he, with Mr. Justice Holmes, Mr. Justice Butler
and Mr. Justice Stone applied the prohibition of the
Fourth Amendment to wiretapping without statutory
authority. Olmstead v. United States, 277 U. S. 438, 478.
But with only an occasional deviation, a series of decisions
of this Court has construed the Fourth Amendment “liber-
ally to safeguard the right of privacy.” United States v.
Lefkowitz, 285 U. S. 452, 464. (See an analysis of the
cases in the Appendix to this opinion.) Thus, the federal
rule established in Weeks v. United States, 232 U. S. 383,
as against the rule prevailing in many States, renders
evidence obtained through an improper search inad-
missible no matter how relevant. See People v. Defore,
242 N. Y. 13, 150 N. E. 585, and Chafee, The Progress of
the Law 1919-1922, 35 Harv. L. Rev. 673, 694 et seq. And
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long before the Weeks case, Boyd v. United States, 116
U. S. 616, gave legal effect to the broad historic policy
underlying the Fourth Amendment.! The Boyd opinion
has been the guide to the interpretation of the Fourth
Amendment to which the Court has most frequently
recurred.

It is significant that the constitution of every State
contains a clause like that of the Fourth Amendment and
often in its precise wording. Nor are these constitutional
provisions historic survivals. New York was alone in not
having a safeguard against unreasonable search and seiz-
ure in its constitution. In that State, the privilege of
privacy was safeguarded by a statute. It tells volumes
that in 1938, New York, not content with statutory
protection, put the safeguard into its constitution.® If

* Compare the answers to certified questions given by this Court
in Gouled v. United States, 255 U. S. 298, with the forecast made
by a student of the subject of known partiality in favor of civil
liberties. Fraenkel, Concerning Searches and Seizures, 34 Harv. L.
Rev. 361, 385-87. As pointed out by Professor Zechariah Chafee, Jr.,
in each instance where the Gouled case differs from Mr. Fraenkel’s
forecast, “the Court gave increased force to the constitutional guaran-
tee.” Chafee, The Progress of the Law 1919-1922, 35 Harv. L. Rev.
673, 699.

51t is not without interest to note the first appearance of
provisions dealing with search and seizure in State constitutions:
Alabama: I,9 (1819); Arizona: II, 8 (1911); Arkansas: II,9 (1836);
California: I, 19 (1849); Colorado: II, 7 (1876); Connecticut: I, 8
(1818) ; Delaware: I, 6 (1792); Florida: I, 7 (1838); Georgia: I, 18
(1865) ; Idaho: I, 17 (1889); Illinois: VIII, 7 (1818); Indiana: I, 8
(1816); Iowa: I, 8 (1846); Kansas: I, 14 (1855); Kentucky: XII
(1792) ; Louisiana: Tit. VII, Art. 108 (1864); Maine: I, 5 (1819);
Maryland: Decl. of Rights, XXIII (1776); Massachusetts: Part the
First, Art. XIV (1780); Michigan: I, 8 (1835); Minnesota: I, 10
(1857) ; Mississippi: I, 9 (1817); Missouri: XIII, 13 (1820); Mon-
tana: III, 7 (1889); Nebraska: I, 7 (1875); Nevada: I, 18 (1864);
New Hampshire: I, XIX (1784); New Jersey: I, 6 (1844); New
Mexico: II, 10 (1910); North Carolina: Decl. of Rights, XI (1776);
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one thing on this subject can be said with confidence it is
that the protection afforded by the Fourth Amendment
against search and seizure by the police, except under the
closest judicial safeguards, is not an outworn bit of Eight-
eenth Century romantic rationalism but an indispensable
need for a democratic society.

The Fourth Amendment, we have seen, derives from the
similar provision in the first Massachusetts Constitution.
We may therefore look to the construction which the early
Massachusetts Court placed upon the progenitor of the
Fourth Amendment:

“With the fresh recollection of those stirring discus-
sions [respecting writs of assistance], and of the
revolution which followed them, the article in the
Bill of Rights, respecting searches and seizures, was
framed and adopted. This article does not prohibit
all searches and seizures of a man’s person, his papers,
and possessions; but such only as are ‘unreasonable,’
and the foundation of which is ‘not previously sup-
ported by oath or affirmation.’” The legislature were
not deprived of the power to authorize search war-
rants for probable causes, supported by oath or af-
firmation, and for the punishment or suppression of
any violation of law.” Commonwealth v. Dana, 2
Met. (Mass.) 329, 336.

The plain import of this is that searches are “unreason-
able” unless authorized by a warrant, and a warrant

North Dakota: I, 18 (1889); Ohio: VIII, 5 (1802); Oklahoma: II,
30 (1907); Oregon: I, 9 (1857); Pennsylvania: Decl. of Rights, X
(1776) ; Rhode Island: I, 6 (1842); South Carolina: I, 22 (1868);
South Dakota: VI, 11 (1889) ; Tennessee: XI,7 (1796) ; Texas: Decl.
of Rights, 5 (1836), I, 7 (1845) ; Utah: I, 14 (1895); Vermont: c. I,
XTI (1777); Virginia: Bill of Rights, 10 (1776); Washington: I, 7
(1889) ; West Virginia: II, 3 (1861-63); Wisconsin: I, 11 (1848);
Wyoming: I, 4 (1889).




162 OCTOBER TERM, 1946.
FRANKFURTER, J., dissenting. 331 U.8S.

hedged about by adequate safeguards. “Unreasonable” is
not to be determined with reference to a particular search
and seizure considered in isolation. The ‘“reason” by
which search and seizure is to be tested is the “reason” that
was written out of historic experience into the Fourth
Amendment. This means that, with minor and severely
confined exceptions, inferentially a part of the Amend-
ment, every search and seizure is unreasonable when made
without a magistrate’s authority expressed through a
validly issued warrant.

It is noteworthy that Congress has consistently and
carefully respected the privacy protected by the Fourth
Amendment. Because they realized that the dangers of
police abuse were persisting dangers, the Fathers put
the Fourth Amendment into the Constitution. Because
these dangers are inherent in the temptations and the
tendencies of the police, Congress has always been chary
in allowing the use of search warrants. When it has
authorized them it has circumscribed their use with partic-
ularity. Inscores upon score of Acts, Congress authorized
search by warrant only for particular situations and in
extremely restricted ways. Despite repeated importuni-
ties by Attorneys General of the United States, Congress
long refused to make search by warrant generally available
as a resource in aid of criminal prosecution. It did not do
so until the first World War, and even then it did not do so
except under conditions carefully circumseribed.

The whole history of legislation dealing with search and
seizure shows how warily Congress has walked precisely
because of the Fourth Amendment. A search of the entire
premises for instruments of crime merely as an incident to
a warrant of arrest has never been authorized by Congress.
Nor has Congress ever authorized such search without
a warrant even for stolen or contraband goods. On
the contrary, it is precisely for the search of such goods




HARRIS v. UNITED STATES. 163
145 FRANKFURTER, J., dissenting.

that specific legislative authorization was given by Con-
gress. Warrants even for such search required great par-
ticularity and could be issued only on adequate grounds.
(For a table of Congressional legislation, with indication
as to its scope, see the Appendix to the dissenting opinion
in the Dawvis case, 328 U. S. at 616.)

This is the historic background against which the un-
disputed facts of this case must be projected. For me
the background is respect for that provision of the Bill
of Rights which is central to enjoyment of the other
guarantees of the Bill of Rights. How can there be
freedom of thought or freedom of speech or freedom
of religion, if the police can, without warrant, search
your house and mine from garret to cellar merely because
they are executing a warrant of arrest? How can men
feel free if all their papers may be searched, as an incident
to the arrest of someone in the house, on the chance that
something may turn up, or rather, be turned up? Yester-
day the justifying document was an illicit ration book,
tomorrow it may be some suspect piece of literature.

The Court’s reasoning, as I understand it, may be
briefly stated. The entry into Harris’ apartment was
lawful because the agents had a warrant of arrest. The
ensuing search was lawful because, as an incident of a
lawful arrest, the police may search the premises on which
the arrest took place since everything in the apartment
was in the “possession” of the accused and subject to
his control. It was lawful, therefore, for the agents to
rummage the apartment in search for “instruments of
the crime.” Since the search was lawful, anything illicit
discovered in the course of the search was lawfully seized.
In any event, the seizure was lawful because the docu-
ments found were property of the United States and their
possession was a continuing crime against the United
States.

755552 O—48—15
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Much is made of the fact that the entry into the house
was lawful. But we are not confined to issues of trespass.
The protection of the Fourth Amendment extends to im-
proper searches and seizures, quite apart from the legality
of an entry. The Amendment asserts the “right of the
people to be secure” not only “in their persons, houses,”
but also in their “papers, and effects, against unreasonable
searches and seizures.” It is also assumed that because
the search was allegedly for instruments of the crime
for which Harris was arrested it was ipso facto justified
as an incident of the arrest. It would hardly be sug-
gested that such a search could be made without warrant
if Harris had been arrested on the street. How, then, is
rummaging a man’s closets and drawers more incidental
to the arrest because the police chose to arrest him at
home? For some purposes, to be sure, a man’s house
and its contents are deemed to be in his “possession”
or “control” even when he is miles away. Because this
is a mode of legal reasoning relevant to disputes over
property, the usual phrase for such non-physical con-
trol is “constructive possession.” But this mode of
thought and these concepts are irrelevant to the appli-
cation of the Fourth Amendment and hostile to respect
for the liberties which it protects. Due regard for the
policy of the Fourth Amendment precludes indulgence
in the fiction that the recesses of a man’s house are like
the pockets of the clothes he wears at the time of his
arrest.

To find authority for ransacking a home merely from
authority for the arrest of a person is to give a novel and
ominous rendering to a momentous chapter in the history
of Anglo-American freedom. An Englishman’s home,
though a hovel, is his castle, precisely because the law
secures freedom from fear of intrusion by the police except
under carefully safeguarded authorization by a magistrate.
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To derive from the common law right to search the
person as an incident of his arrest the right of indiserimi-
nate search of all his belongings, is to disregard the fact
that the Constitution protects both unauthorized arrest
and unauthorized search. Authority to arrest does not
dispense with the requirement of authority to search.

But even if the search was reasonable, it does not
follow that the seizure was lawful. If the agents had ob-
tained a warrant to look for the cancelled checks, they
would not be entitled to seize other items discovered in the
process. Marron v. United States, 275 U. S. 192, 196.°
Harris would have been able to reclaim them by a motion
to suppress evidence. Such is the policy of the Fourth
Amendment, recognized by Congress and reformulated in
the New Rules of Criminal Procedure adopted only last
year. See Rule 41 (e) superseding the Act of June 15,
1917, 40 Stat. 228, 229. The Court’s decision achieves
the novel and startling result of making the scope of search
without warrant broader than an authorized search.

These principles are well established. While a few of
the lower courts have uncritically and unwarrantedly ex-
tended the very limited search without warrant of a per-
son upon his lawful arrest, such extension is hostile to the
policy of the Amendment and is not warranted by the
precedents of this Court.

“It is important to keep clear the distinction between
prohibited searches on the one hand and improper seizures
on the other. See Mr. Justice Miller, in Boyd v. United
States, 116 U. S. 616, 638, 641. Thus, it is unconstitu-
tional to seize a person’s private papers, though the search

¢ “The requirement that warrants shall particularly describe the
things to be seized makes general searches under them impossible and
prevents the seizure of one thing under a warrant describing another.
As to what is to be taken, nothing is left to the diseretion of the officer
executing the warrant.”
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in which they were recovered was perfectly proper. E.g.,
Gouled v. United States, 255 U. S. 298. It is unconstitu-
tional to make an improper search even for articles that
are appropriately subject to seizure, e. g., Amos v. United
States, 255 U. S. 313; Byars v. United States, 273 U. S. 28;
Taylor v. United States, 286 U.S.1. And a search may be
improper because of the object it seeks to uncover, e. g.,
Weeks v. United States, 232 U. S. 383, 393-94, or because
its scope extends beyond the constitutional bounds, e. g.,
Agnello v. United States, 269 U. S. 20.

“The course of decisions here has observed these im-
portant distinctions. The Court has not been indulgent
towards inroads upon the Amendment. Only rarely have
its dicta appeared to give undue scope to the right of search
on arrest, and Marron v. United States, supra [275 U. S.
192], is the only decision in which the dicta were reflected
in the result. That case has been a source of confusion
to the lower courts. Thus, the Circuit Court of Appeals
for the Second Circuit felt that the Marron case required
it to give a more restricted view to the prohibitions of the
Fourth Amendment than that court had expounded in
United States v. Kirschenblatt, 16 F. 2d 202, see Go-Bart
Co. v. United States, sub nom., United States v. Gowen,
40 F. 2d 593, only to find itself reversed here, Go-Bart Co.
v. United States, supra [282 U. S. 344], partly on the
authority of the Kirschenblatt decision which, after the
Marron case, it thought it must disown. The unecritical
application of the right of search on arrest in the Marron
case has surely been displaced by Go-Bart Co. v. United
States, supra, and even more drastically by United States
v. Lefkowrtz, supra [285 U. S. 452], unless one is to infer
that an earlier case qualifies later decisions although these
later decisions have explicitly confined the earlier case.”
Davis v. United States, 328 U. S. at 612-13 (dissenting
opinion).
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It is urged that even if the search was not justified,
once it was made and the illicit documents discovered,
they could be seized because their possession was a “con-
tinuing offense” committed “in the very presence of the
agents.” Apparently, then, a search undertaken illegally
may retrospectively, by a legal figment, gain legality from
what happened four hours later. This is to defeat the
prohibition against lawless search and seizure by the ap-
plication of an inverted notion of trespass ab initio. Here
an unconstitutional trespass ab initio retrospectively ac-
quires legality. Thus, the decision finds satisfaction of
the constitutional requirement by circular reasoning.
Search requires authority; authority to search is gained
by what may be found during search without authority.
By this reasoning every illegal search and seizure may be
validated if the police find evidence of crime. The result
can hardly be to discourage police violation of the consti-
tutional protection.

If the search is illegal when begun, as it clearly was
in this case if past decisions mean anything, it cannot
retrospectively gain legality. If the search was illegal, the
resulting seizure in the course of the search is illegal. It
Is no answer to say that possession of a document may
itself be a crime. There is no suggestion here that the
search was based on even a suspicion that Harris was
In possession of illicit documents. The search was justi-
fied and is justified only in connection with the offense
for which there was a warrant of arrest. But unless we
are going to throw to the winds the latest unanimous de-
cisions of this Court on the allowable range of search
without warrant incidental to lawful arrest, Go-Bart Co. v.
United States, 282 U. S. 344, and United States v. Lefko-
witz, 285 U. S. 452, this was an unlawful search which
rendered unavailable as evidence everything seized in the
course of it. That the agents might have obtained a
warrant to make the search only emphasizes the illegal-




168 OCTOBER TERM, 1946.
FRANKFURTER, J., dissenting. 3311U.8.

ity of their conduct. In the words of Mr. Justice Holmes,
speaking for the Court, the precious constitutional rights
“against unlawful search and seizure are to be protected
even if the same result might have been achieved in a
lawful way.” Silverthorne Lumber Co. v. United States,
251 U. S. 385, 392. Nor does the fact that the goods
seized are contraband make valid an otherwise unlawful
search and seizure. Agnello v. United States, 269 U. S.
20. Indeed it was for contraband goods that search war-
rants, carefully hedged about, were first authorized by
Congress.

The only exceptions to the safeguard of a warrant
issued by a magistrate are those which the common law
recognized as inherent limitations of the policy which
found expression in the Fourth Amendment-—where cir-
cumstances preclude the obtaining of a warrant (as in the
case of movable vehicles), and where the warrant for the
arrest of a person carries with it authority to seize all that
is on the person, or is in such open and immediate physical
relation to him as to be, in a fair sense, a projection of his
person. That is the teaching of both the Go-Bart and the
Lefkowitz cases, which effectually retract whatever may
have been the loose consideration of the problem in Marron
v. United States, 275 U. 8. 192. Thus, the Go-Bart case
emphasized that the things seized in the Marron case were
“visible and accessible and in the offender’s immediate
custody.” 282 U. 8. 344, 358. By “immediate custody”
was not meant that figurative possession which for some
legal purposes puts one in “possession” of everything in a
house. The sentence following that just quoted excludes
precisely the kind of thing that was done here. “There was
no threat of force or general search or rummaging of the
place.” Ibid.

In our case, five agents came to arrest Harris on a charge
of violating the Postal Laws and the National Stolen
Property Act. Though the arrest was consummated in
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the living room, the agents were told to make “a thorough
search” of the entire apartment. In the bedroom they
lifted the carpets, stripped the bed-linen, turned over the
mattress. They combed the contents of the linen closet
and even looked into Harris’ shoes. The Selective Service
cards, the items whose seizure is here in controversy, were
discovered only after agents tore open a sealed envelope
labeled “personal papers” which they had found under
some clothes in a drawer of a small bureau in the bedroom.
If there was no “rummaging of the place” in this case it
would be difficult to imagine what “rummaging of the
place” means.

Again, in the Lefkowitz case, the Marron case was care-
fully defined and limited:

“There, prohibition officers lawfully on the premises
searching for liquor described in a search warrant, ar-
rested the bartender for crime openly being committed
in their presence. He was maintaining a nuisance
in violation of the Act. The offense involved the
element of continuity, the purchase of liquor from
time to time, its sale as a regular thing for consump-
tion upon the premises and other transactions in-
cluding the keeping of accounts. The ledger and
bills being in plain view were picked up by the officers
as an incident of the arrest. No search for them was
made,” 285 U.S. at 465.

Surely no comparable situation is now here. There was
no search warrant, no crime was “openly being com-
mitted” in the presence of the officers, the seized docu-
ments were not “in plain view” or “picked up by the
officers as an incident of the arrest.” Here a “thorough
search” was made, and made without warrant.

To say that the Go-Bart and the Lefkowitz cases—both
of them unanimous decisions of the Court—are authority
for the conduct of the arresting agents in this case is to find
that situations decisively different are the same.
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It greatly underrates the quality of the American peo-
ple and of the civilized standards to which they can be
summoned to suggest that we must conduct our eriminal
justice on a lower level than does England, and that our
police must be given a head which British courts deny
theirs. A striking and characteristic example of the
solicitous care of English courts concerning the “liberty
of the subject” may be found in the recent judgments in
Christie v. Leachinsky. In that case the House of Lords
unanimously ruled that if a policeman arrests without
warrant, although entertaining a reasonable suspicion of
felony which would justify arrest, but does not inform the
person of the nature of the charge, the police are liable for
false imprisonment for such arrest. These judgments bear
mightily upon the central problem of this case, namely,
the appropriate balancing, in the words of Lord Simonds,
of “the liberty of the subject and the convenience of the
police.” Christie v. Leachinsky, [1947] 1 All E. R. 567,
576.

7 The extent to which such subordination of the police to law finds
support in informed English opinion is reflected by the comments
of the Solicitors’ Journal. After noting that, in the view of Lord
Simon, “Any other general rule would be contrary to our conception
of individual liberty, though it might be tolerated in the time of the
Lettres de Cachet in the eighteenth century in France or under the
Gestapo,” the Journal observes: “The importance of the reaffirmation
of this principle cannot be exaggerated. The powers of private
persons to arrest where a felony has been committed and there is
reasonable ground for thinking that the person detained has com-
mitted it are important now that erimes of violence are more numer-
ous, and the statutory powers of arrest without warrant under,
e. g., the Malicious Damage Act, 1861, the Larceny Act, 1916, the
Curtis Act of 1876, and many other Acts are more used than is gen-
erally appreciated. Of no less importance in such times as these is
the assertion of our individual liberties to counteract any tendency
which may appear for police powers to be exceeded.” 91 Solicitors’
Journal 184-85 (April 12, 1947).
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The English attitude was clearly evinced also in the
famous Savidge case. “Both the original incident and its
sequel illustrate the sensitiveness of English opinion to
even a suggestion of oppression by the police.” IV Re-
ports of the National Commission on Law Observance and
Enforcement (“Lawlessness in Law Enforcement”)
P. 261. For “the high standards of conduct exacted by
Englishmen of the police” (id. at 259) see the debates
in the House of Commons, 217 Hans. Deb. (Commons)
cols. 1303 et seq. (May 17, 1928), and 220 id. cols. 35 and
805 et seq. (July 20, 1928) and the Report of the Tribunal
of Inquiry on the Savidge case, Cmd. 3147, 1928. There
are those who say that we cannot have such high standards
of criminal justice because the general standards of Eng-
lish life ensure greater obedience to law and better law
enforcement. I reject this notion, and not the least be-
cause I think it is more accurate to say that the adminis-
tration of criminal justice is more effective in England
because law enforcement is there pursued on a more
civilized level.

Of course, this may mean that it might be more
difficult to obtain evidence of an offense unexpectedly un-
covered in a lawless search. It may even mean that some
offenses may go unwhipped of the law. If so, that is part
of the cost for the greater gains of the Fourth Amendment.
The whole point about the Fourth Amendment is that “Its
protection extends to offenders as well as to the law abid-
ing,” because of its important bearing in maintaining a
free society and avoiding the dangers of a police state.
United States v. Lefkowitz, supra at 464. But the impedi-
ments of the Fourth Amendment to effective law enforce-
ment are grossly exaggerated. Disregard of procedures
Imposed upon the police by the Constitution and the laws
1s too often justified on the score of necessity. This case
15 a good illustration how lame an excuse it is that con-
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duct such as is now before us is required by the exigencies
of law enforcement. Here there was ample opportunity
to secure the authority of law to make the search and
later authority from a magistrate to seize the articles un-
covered in the course of the search. Taylor v. United
States, 286 U. S. 1, 6; United States v. Kaplan, 89 F. 2d
869, 871. The hindrances that are conjured up are
counsels of despair which disregard the experience of ef-
fective law enforcement in jurisdictions where the police
are held to strict accountability and are forbidden conduct
like that here disclosed.

Stooping to questionable methods neither enhances that
respect for law which is the most potent element in law
enforcement, nor, in the long run, do such methods pro-
mote successful prosecution. In this country police testi-
mony is often rejected by juries precisely because of a
widely entertained belief that illegal methods are used to
secure testimony. Thus, dubious police methods defeat
the very ends of justice by which such methods are justi-
fied. No such cloud rests on police testimony in England.
Respect for law by law officers promotes respect generally,
just as lawlessness by law officers sets a contagious and
competitive example to others. See IV Reports of the
National Commission on Law Enforcement and Observ-
ance (“Lawlessness in Law Enforcement”) passim, es-
pecially pp. 190-92. Moreover, by compelling police
officers to abstain from improper methods for securing
evidence, pressure is exerted upon them to bring the re-
sources of intelligence and imagination into play in the
detection and prosecution of crime.

No doubt the Fourth Amendment limits the free-
dom of the police in bringing criminals to justice. But
to allow them the freedom which the Fourth Amendment
was designed to curb was deemed too costly by the
Founders. As Mr. Justice Holmes said in the Olm-
stead case, “we must consider the two objects of desire,
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both of which we cannot have, and make up our minds
which to choose.” 277 U. S. at 470. Of course arresting
officers generally feel irked by what to them are technical
legal restrictions. But they must not be allowed to be un-
mindful of the fact that such restrictions are essential safe-
guards of a free people. To sanction conduct such as
this case reveals is to encourage police intrusions upon
privacy, without legal warrant, in situations that go even
beyond the facts of the present case. If it be said that
an attempt to extend the present case may be curbed
in subsequent litigation, it is important to remember that
police conduct is not often subjected to judicial scrutiny.
Day by day mischief may be done and precedents built up
in practice long before the judiciary has an opportunity to
intervene. It is for this reason—the dangerous tendency
of allowing encroachments on the rights of privacy—that
this Court in the Boyd case gave to the Fourth Amend-
ment its wide protective scope.

It is vital, no doubt, that criminals should be detected,
and that all relevant evidence should be secured and used.
On the other hand, it cannot be said too often that
what is involved far transcends the fate of some sordid
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