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RULES AND ORDERS
OF THE

SUPREME COURT OF THE UNITED STATES.

Rure No. 39.

§ 1. It is ordered by the court, that during the session of the court, any
gentleman of the bar having a cause on the docket and wishing to use any
book or books in the law library, shall be at liberty, upon application to
the clerk of the counrt, to receive an order to take the same (not exceeding
at any one time three), from the library, he being thereby responsible for
the due return of the same, within a reasonable time, or when required by
the clerk. And it shall be the duty of the clerk, to keep in a book for that
purpose, a record of all books so delivered, which are to be charged against
the party receiving the same; and in case the same shall not be so re-
turned, the party receiving the same, shall be responsible for, and forfeit
and pay twice the value thereof ; as also one dollar per day for each day’s
detention beyond the limited time.

§ 2. It is ordered by the court, that during the session of the court, any
judge thereof may take from the law library any book or books he may
think proper, he being responsible for the due return thereof.

Rurr No. 40.

Whereas, it has been represented to the court, that it would in many
cases accommodate counsel, and save expense to parties, to submit causes
upon printed arguments ; it is, therefore, ordered, that in all cases brought
here on appeal, writ of error or otherwise, the court will receive printed argu-
ments, if the counsel on either, or both, sides shall choose so to submit the
same,

7 Per.—B [xvii]







CASES DETERMINED

SUPREME COURT OF THE UNITED STATES.

JANUARY TERM, 1833,

*Un~itep STATES, Plaintiffs in error, ». GEorGE MACDANIEL.

Counter-claim against the government.— Compensation of public officers.
Usage.

The United States instituted a suit to recover a balance charged on the books of the treasury
department against the defendant, who was a clerk in the navy department, at a fixed annual
salary, and acted as agent for the payment of moneys due to the navy pensioners, the privateer
pensioners, and for mavy disbursements ; for the payment of which, funds were placed in his
hands by the government ; he had received an annual compensation for his services in the pay-
ment of the navy pensioners; and for fifteen years, he had received, in preceding accounts,
commissions of one per cent., on the moneys paid by him for navy disbursements; he claimed
these commissions at the treasury, and the claim was there rejected by the accounting officers ;
if allowed the same, he was not indebted to the government. The United States, on the trial
of the case in the circuit court, denied the right of the defendant to these commissions, as
they had not been allowed to him by any department of the government, and asserted, that the
jury had not power to allow them on the trial.

The rejection of the claim to commissions by the treasury department, formed no objection to the
admission of it as evidence of set-off before the *jury; had the claim never been pre-
sented to the department, it could not have been admitted as evidence by the court;
but, as it had been made out in form, and presented to the proper accounting officers, and had
been rejected, the circuit court did right in submitting it to the jury, if the claim was considered
equitable.!

This court will not sanction a limitation of the power of the circuit court, in cases of this kind, to
the admission of evidence to the jury on a trial, only to such items of set-off against the claims

*2

!Sce United States v. Ripley, post, p. 18; States, 9 Id. 487; Watkins v. United States, 9
United States ». Fillebrown, post, p. 28; United Wall. 7569. The allowance of extra compensa-
States v. Ringgold, 8 Pet. 150; Gratiot ». United tion is now, in most cases, prohibited by law.
States, 15 Td. 836 ; Milnor . Metz, 16 Id. 221; See R. S. § 1763-5 ; Hall », United States, 91
Gratiot », United States, 4 How. 80; United TU. S. 564,

States v. Buchanan, 8 Id. 83 ; Brown . United

7 PET.~—1
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of the government ag were strictly legal, and which the accounting officer of the treasury should
have allowed. It is admitted, that a claim which requires legislative sanction, is not a proper
set-off, either before the treasury officers or the court; but there may be cases in which where
the services having been rendered, a compensation may be made within the discretion of the
head of the department; and in such cases, the court and jury will do, not what an auditor
was authorized to do, but what the head of the departmcnt should have done, in sanctioning
an equitable allowance.

The act of the 27th of March 1804, by which the president of the United States was authorized
te attach to the navy yard at Washington, a captain of the navy, for the performance of certain
duties, was correctly construed by the head of the navy department until 1829, allowing to the
defendant commissions on the sums paid by him, as the special agent of the navy department
in making the disbursements.

By an act passed 10th July 1832, congress authorized the appointment of a separate and per-
manent navy-agent at Washington, and directed the performance of the duties *“not only for
the navy yard in the city of Washington, but for the navy department, under the direction of
the secretary of the navy, in the payment of such accounts and claims as the secretary may
direct.” These duties would not have been so specially stated in this act, if they had been
considered by congress as coming within the ordinary duties of an agent for the navy yard at
Washington, under the act of 1804. But independent of this consideration, it is enough to
know, that the duties in question were discharged by the defendant, under the construction
given to the law by the secretary of the navy.

It will not be contended, that one secretary of a department has not the same power as another
to give a construction to an act which relates to the business of his department.

A practical knowledge of any one of the great departments of the government, must convince
every person, that the head of a department, in the distribution of its duties and responsibil-
ities, is often compelled to exercise his discretion; he is limited in the exercise of his powers,
by the law, but it does not follow, that he must show a statutory provision for everything he
does ; no government could be administered on such principles. To attempt to regulate by law
the minute movements of every part of the complicated machinery of government, would evince
a most unpardonable ignorance of the subject; whilst the great outlines of its movements
may be marked out, and limitations imposed on the exercise of its powers; there are number-

*3 ] less things which must be done, *that can neither be anticipated nor defined ; and which

are essential to the proper action of the government; hence, of necessity, usages have
heen established in every part of the government, which have become a kind of common law,
and regulate the rights and duties of those who act within their respective limits; and no
change of such usages can have a retrospective effect, but must be limited to the future.!

Usage cannot alter the law, but it is evidence of the construction given to it, and must be con-
sidered binding on past transactions.

That the duties in question were discharged by the defendant, during office-hours, can form no
objection to the compensation claimed ; they were required of him by the head of the depart-
ment ; and being a subordinate, he had no discretion to decline the labor and responsibility
thus imposed ; but seeing that his responsibility would be greatly increased, and perhaps his
labor, the secretary of the navy increases his compensation, as in justice he was bound to do.

This action of assumpsit has been brought by the government to recover from the defendant the
exact sum which in equity it is admitted he is entitled to receive for valuable services rendered
to the publie, in a subordinate capacity, under the express sanction of the head of the navy
department ; this sum of money happens to be in the hands of the defendant; and the ques-
tion is, whether he shall, under the circumstances, be required to surrender it to the govern-
ment, and then petition congress on the subject ? A simple statement of the case would seem
to render proper a very different course.

It would be a novel principle, to refuse payment to the subordinates of a department, because
their chief, under whose direction they had faithfully served the public, had given an erro-
neous construction to the law.

The secretary of the navy, in authorizing the defendant to make the disbursements on which the
claim for compensation is founded, did not transcend those powers, which, under the circum-
stances of the case, he might well exercise.

1 See United States ». Moore, 95 U. 8. 763 ; Swift Co. ». United States, 105 1d. 695,
2
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Error to the Circuit Court of the district of Columbia, and county of
Washington. This action was brought on the 14th of August 1829, in the
circuit court, by the United States, to recover from the defendant the sum
of $988.94, alleged to have been found due on a settlement of his accounts
by the accounting officers of the treasury department. The case was tried
in May 1831, and a verdict and judgment rendered for the defendant; to
reverse which judgment, the United States prosecuted this writ of error.

Before the verdict was given, the district-attorney of the *United | ,
States filed the following bill of exceptions. After stating that the
United States gave in evidence an account against the defendant, settled at
the treasury, upon which they claimed from the defendant a balance of
$988.94, with interest from August 3d, 1829, the bill of exceptions pro-
ceeded :

“The defendant then examined a witness, to prove that the said defendant
was a clerk in the navy department, at an annual salary of $1400, and while
he was so acting, he was engaged and acted as the agent for the payment of
the money due to the navy pensioners, the privateer pensioners, and acted
also as a special agent for the navy disbursements ; and the moneys which
were applied to the use of those objects were placed in his hands by the
government, to be disbursed by him. That he was allowed for his services
in the payment of pensions, the annual sum of $250 ; but he has no knowl-
edge that any annual sum was ever allowed him for his services as a special
agent for the navy disbursements. The witness stated, that he was also a
clerk in the navy department, and was in the habit of stating the defendant’s
accounts as special agent ; and he knows that a commission of one per cent.
was always allowed him, to his knowledge, for ten or fifteen years past, until
the settlement of the present account, upon his disbursements as special
agent for the navy disbursements. The witness further stated, that the
services of this special agent, in these disbursements, were similar to those
performed by other navy-agents, such as the navy-agent of Boston, &c.
That they amounted, during the period that he acted as agent as aforesaid,
to from fifty to one hundred thousand dollars a year; that the defendant
gave no bond or security, to his knowledge, for the performance of these
duties.

“The defendant then gave in evidence to the jury, the certificate of B.
W. Crowninshield, then secretary of the navy, of the 3d May 1817, and his
account against the United States, allowed by Smith Thompson, then sec-
retary of the navy.

“Navy Department, May 3, 1817.
“George Macdaniel, as agent of the navy pension fund, upon *all
expenditures by him heretofore made, is entitled to the same com-
missions as have been allowed to other agents.
“B. W. CROWNINSHIELD,
“Secretary of the Navy.”
“The navy pension fund to George Macdaniel : For compensation as
clerk of the navy pension accounts, from the 1lst of July to the 31st of
December 1818, inclusive, at the rate of two hundred and fifty dollars per
annum $125.00.
¢ Respectfully submitted—G. MacpaNIEL,”

3
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“ Upon which account are the following endorsements : ¢To be allowed,’
“ Sarra THOMPSON.

“Received payment in account—G. MACDANIEL.

“The defendant set up against the claim made against him by the United
States, in this case, a charge for a commission of one per cent., as special
agent of the navy department, on the expenditure of $11,789.20, amounting
to $117.89, and a hke commission of $692.30, upon the expenditure of
$69,229.92, which commissions had been disallowed by the navy department,
and if now disailowed upon this trial, would leave the defendant indebted
to the United States in the sum of $810.19, exclusive of the other items of
claim made against him in this case. The witness who gave testimony for
the defendant, proved, that the services performed by the defendant, as
special agent as aforesaid, were performed during office-hours, and oeccupied
from one-third to one-fourth of his time.

“The defendant further proved, that witness had had occasion in the dis-
charge of his duties in the fourth auditor’s office, to examine the accounts of
defendant, and reported the accounts in question ; that the same commission
was claimed by defendant in these accounts, as had been charged and allowed
in all his previous accounts, so far as witness had examined them ; that
*6 | *the service had then been render‘ed, and the moneys disbursed, when

the exception was taken ; that witness knows that the accounts of
public disbursements, including all these allowances of commissions upon
disbursements, are annually submitted to congress, and inspected by a com-
mittee specially appointed for that purpose ; that said committee attends at
the different offices, where the books are open for their inspection ; that the
accounts embracing defendant’s claims and allowances are regularly so sub-
mitted and inspected, and that no objection, as witness has ever heard, was
taken by any committee, or any individual, to such allowances, until defend-
ant’s final account, after leaving office, was scitled by the fourth auditor.
Defendant promptly paid over all the moneys in his hands, when the amount
was adjusted, reserving only the sums claimed by him, which appear in the
accounts exhibited ; and if they are allowed him, he has no public money in
his hands. Defendant further offered in evidence a report from the secretary
of the treasury to congress, 1st March 1831. Doc. 126, H. R. 21st Cong.
2d Sess.

“Upon the evidence so given to the jury, the counsel for the United
States prayed the court to instruct the jury, that if they should believe the
same to be true, that still the defendant had no right, by law, to the com-
missions whick he claims in this case, and that, as the sum so charged as
aforesaid, as commissions, had never been allowed to him, by any depart-
ment of the government, it was not competent for the jury to allow them
upon this trial.  Which instruction the court refused to give; to which
refusal the United States, by their attorney, excepted.”

The account exhibited on the trial by the district-attorney of the
United States, by which the balance alleged to be due was shown, was
as follows :

4
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To balance due the United States per his account current,

rendered on the 5th June 1829, - - - - - $688 33
This sum disallowed, as per reconciling statement of his
navy expenditure account herewith, - - - - 238 14

Commission on $69,229.92, paid over to the treasurer of the
United States, *at one per cent. as debited in his account

[*
as late special agent of the navy department, marked A. L7
Recorded on the 5th June 1829. Not allowed, - - 692 32

Compensation as agent for paying pensions from the 1st of
March to the 31st of May 1829. Not allowed, - - 62 50

Error in statement No. 141 (previous report), in payments
of Fall’s pension, - - - - - - - - 6 00
$1677 29

By this sum deposited to the credit of the treasurer of the
United States, the 8d of August 1829, - - - - 688 33

Balance due the United States, by statement examined by
comptroller, 12th of August 1829, - - - - $988 96

Tuaomas H. Girries, Act. 4th Aud.

The case was argued by Zaney, Attorney-General, for the United States,
and by Coxe and Jones, for the defendant.

For the United States, it was contended, that the defendant was not
entitled to the commissions claimed by him and mentioned in the bill of
exceptions. The attorney-general stated, that the question presented in the
case was, whether the defendant was entitled to commissions on payments
made by him for navy purposes? The navy-agents, although not establizhed
by any particular law, have been recognised in various acts of congress.
Their duties are well known and ascertained. There are navy-agents at
each navy yard, and there are navy-agents who are not permanent. There
i3 also an agent at the navy department to settle accounts not properly
belonging to other navy-agents. Mr. Macdaniel was employed as the per-
manent navy-agent at Washington ; and also as the special agent of the
department. A reference to the accounts in the record will show, that he
made payments for sloops of war, ship-houses, and for the marine corps.
In making these payments, he performed duties which properly belonged
to permanent navy-agents, and for *which they were entitled to be [ *3
paid.

The question then is, whether he is entitled to commissions on the
disbursements of money, which properly belonged to the duties of other
agents ?

By the act of congress of 27th March 1804 (2 U. S. Stat. 297), the com-
mandant of the navy yard at Washington was required to perform all the
duties which have been performed by the defendant in error. This con-
tinued to be the law until July 10th, 1832, when congress passed an act
repealing the provisions assigning the duties of navy-agents to the com-
mandant of the navy yard, and authorizing the appointment of a permanent

5
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navy-agent. The act of 1809 (2 U. S. Stat. 536), did not embrace the navy
yard at Washington. ’

Capt. Tingey was, for many years, the commandant of that navy yard ;
but he did none of the duties assigned to him by the act of 1804 ; those
duties were performed by the defendant. The case then was that of an
officer of the United States, on whom duties were specially imposed, omit-
ting to comply with them, and those duties executed by another person, who
had no authority under any law to perform them. All the allowances,
therefore, made to him for commissionson disbursements, as all his disburse-
ments were such as ought to have been made by the commandant of the
navy yard, were in violation of the act of 1804. These allowances have
been made by a mistake of the law, and cannot be set off. Can the head of
the navy department, by allowing payments not authorized by law, or by
one not intrusted and directed by law to make them, authorize a compensa-
tion for them ? This is denied.

The first question to be decided by the court is, what is the true construc-
tion of the act of 1804 ? The second is, how far the navy department can
authorize the allowance of commissions, if they were not within the pro-
visions of that act ?

The language of the act of 1804 is such as to show clearly, that all the
payments to be made at the navy department, which were made by the
defendant, were to be made by the commandant of the navy yard. For
this purpose, that office was created, and the ofticer appointed. When the
law has fixed and established the duties of an officer, another person, or
another officer, cannot be charged *with them. When duties are not
defined, and when any one has an appointment in a department, the
officer at the head of the department may enlarge the duties of the subor-
dinate, and they must be executed. 1f these are extra duties, or new duties,
it does not follow, that any additional compensation is to be made ; the
decision of the head of the department is conclusive on this subject. DBut
the case before the court is not that of enlarging daties, or for calling
for the performance of new ones, for which no ofticer has been appointed ; it
is that of giving duties to one, when another is the proper officer assigned by
law to do them. The right to do this is denied. When the law is silent,
the department may sanction an allowance, but when the law expressly pro-
vides for the service, no usages, no direction, can be set up, to control the
law. It is precisely the same case, in principle, as if it had said the duties
shall not be performed by any other.

It is admitted, that if the usage can sanction the allowance claimed by the
defendant, it is sustained ; but it is denied, that usage is of any value, when
it is in direct violation of law. As to the suggestion, that if the allow-
ances which have been made to the defendants in accounts finally settled at
the treasury were made in violation of law, then the same should be reim-
bursed to the United States, the answer is, that the accounts, having been
adjusted, are finally disposed of. The accounting officers of the treasury
act judicially upon accounts submitted to them, and no claim can be made
for the repayment of allowances made by them in accounts which have
been finally disposed of by them.

*9]

Coxe and Jones, for the defendant in error.—They denied, that by the
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act of 1804, the duties performed by the defendant were assigned to the
commandant of the navy yard at Washington. Ile was, by that act, made
the navy-agent, at that navy yard, but he was not authorized to make, nor
did he ever make, payments from the navy department. The words of the
act are “agent of the department,” not navy-agent. The duties of the
navy-agent are not defined, and must necessarily rest in a great degree on
the discretion of the *secretary. Mr. Macdaniel has for twelve years
been the agent for these payments, and he has been so under the uni-
form construction of that law which is now contended for in his favor. If
he was not a clerk in the navy department, the duties performed by him,
for which the commissions are claimed, did not appertain to those of any
other officer. The allowances made to him have appeared in accounts
which have passed under the scrutiny of a committee of congress, without
exception, and they have been sanctioned by every secretary of the navy,
while he performed the duties for which they are claimed. The account of
the defendant does not show any expenditures at the navy yard of Wash-
ington. It shows miscellaneous disbursements in various parts of the United
States, and this under the immediate directions of the secretary here, and
done as a special agent, out of the ordinary duties of the local navy-agents.

The long usage should settle the construction of the law, if it was doubt-
ful ; and the objection to pay for services rendered under this long-secured
construction, is founded on no principles of justice. It was for the head
of the department to ascertain what the law was; and his construction of it
should prevail ; most certainly, in favor of services performed under his
directions, and with the anticipation of a compensation for them, derived
from the uninterrupted usages of the department.

*10

McLeAN, Justice, delivered the opinion of the court.—A writ of error is
prosecuted in this case, by the United States, to recover a judgment of the
circuit court for the district of Columbia. The action was brought by the
government to recover from the defendant a balance charged against him
on the books of the treasury department, amounting to the sum of $998.94.
In his defence, the defendant proved that he was a clerk in the navy depart-
ment, upon an annual salary of $1400 ; and that he also acted as the agent for
the payment for the moneys due to the navy pensioners, the privateer pen-
sioners, and for the navy disbursements. That the moneys *applied
to the use of these objects, were placed in his hands by the govern-
ment. That he received the annual sum of $250, for his services, in the
payment of pensioners ; but that for ten or fifteen years, he received one
per cent. on moneys paid by him for navy disbarsements. That these dis-
bursements amounted from the sum of fifty to a hundred thousand dollars
a year, and that no security was required from him. He claimed the usual
allowance of one per cent., upon certain sums of money, disbursed by him,
which had been rejected by the treasury officers, but which, if allowed,
would show that he was not indebted to the government.

Upon this state of facts, the attorney for the United States prayed the
court to instruct the jury, that if they should believe the same to be true,
that still the defendant had no right by law to the commissions which he
claims, as the sum charged had never been allowed to him by any depart-
ment of the government ; and that it was not in the power of the jury to

7
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allow the commissions on the trial. But the court refused to give the
instruections, and a bill of exceptions was taken.

Two questions are made by the bill of exceptions, for the decision of
this court. 1. Whether the defendant has a right to compensation for the
services charged? 2. Whether, if such right existed, it should have
been allowed on the frial, as the proper department had decided against it ?

As to the second ground, it may be proper to remark, that the rejection
of the claim of the defendant by the treasury department, formed no objec-
tion to the admission of it by the court, as evidence of set-off to the jury.
Had the claim never been presented on the department for allowance, it
would not have been admitted as evidence by the court. But as it had been
made out in form, and presented to the proper accounting officer, and was
rejected, the circuit court did rightin submitting it to the jary ; if the claim
was considered to be equitable.

On the part of the government, it is contended, that, in a case like the
present, the court, in admitting evidence of set-off against the claim of the
w151 government, is limited, not only to *such items as were exhibited to
“1  the auditor, but to such as were strictly legal, and which he should
have allowed. This limitation on the power of the court cannot be sanc-
tioned. It is admitted, that a claim which requires legislative sanction, is not
a proper set-off, either before the treasury officers or the court. But there
may be cases, in which, the service having been rendered, a compensa-
tion may be made, within the discretion of the head of the department ; and
in such cases, the court and jury will do, not what an auditor was authorized
to do, but what the head of the department should have done, in sanctioning
an equitable allowance.

It being clear, that the circuit court did not err, in allowing the set-off
of the defendant, if he had a right to compensation for the services rendered,
the validity of this right will be the next point for inquiry. On the part
of the government, it is contended, that the head of a department may vary
the duties of the clerks in his department, so as to give dispatch and regu-
larity to the general business of the office ; but that by such changes, no
clerk or other officer of the department has a right to an increase of compen-
sation. That it appears, in the present case, there was no increase of iabor,
as to time ; as the services for which compensation is charged were rendered
during office-hours. And it is also insisted, that the duties discharged be-
longed to another officer of the government ; and that it is not competent
for any officer of the government, even the president himself, to take from
one officer certain duties which the law has devolved upon him, and require
another to discharge them.

By the act of 27th March 1804, the president was authorized to “attach
to the navy yard at Washington city, and to frigates and other vessels, laid
up in ordinary, in the eastern branch, a captain of the navy, who shall have
the general care and superintendence of the same, and shall perform the
duties of agent to the navy department.” Under this law, the attorney-
general contends, it was the duty of the commandant at the navy yard, tc
make the disbursements which were made by the defendant ; and conse-
quently, no compensation for such services can be allowed to the defendant.
*13] *Whatever may now be the gonstruction of this act, as it regards the

duties of the commandant, it appears, he was not required to make
8
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the disbursements which were made by the defendant ; and consequently,
they could not have been considered, at that time, as forming a part of the
duties of commandant of the navy yard.

By the act of the 10th July 1832, congress authorized the appointment
of a separate and permanent agent at Washington, who shall be entitled
“to the same compensation, and under the same responsibilities, and to be
governed by the same laws and regulatious which now are, or may hereaf-
ter be, adopted for other navy-agents;” and it is made his duty to act as
agent not only for the navy yard in the city of Washington, but for the
navy department, under the direction of the secretary thereof, in the pay-
ment of such accounts and claims as the secretary may direct.” By this
act, that part of the act of 1804 which required the commandant of the navy
yard at the city of Washington to act as agent, is repealed.

Unil the defendant was removed from office, in 1829, he continued to
discharge the duties as special agent for the navy disbursements. But after
that period, it is stated, that a new construction of the act of 1804 being
given, those duties were required to be performed by the commandant of the
navy yard, who continued to discharge them, until an agent was appointed
under the act of the last session. Until this time, the act of 1804 seem3
never to have been construed, by the head of the navy department, as pro-
viding for the special services performed by tk~ defendant ; and it would
seem from the provision of the late act, which requires the agent to act, not
only for the navy yard, but for the navy department, and to “pay such
accounts and claims as the secretary may direct,” that the former construc-
tion was correct ; and the court are of this opimion. These duties would
not have been so specially stated in the act of last session, if they had been
considered by congress as coming within the ordinary duties of an agent for
the navy yard. But independent of this corsideration, it is enough _
to know, that the *duties in question were discharged by the defend- L
ant, ander the construction given to the law by the sccretary of the navy.

It will not be contended, that one secretary has not the same power as
another, to give a construction to an act which relates to the business of the
department. And no case could better illustrate the propriety and justice of
this rule, than the one now under consideration. The defendant having acted
as agent for navy disbursements, for a great number of years, under different
secretaries, and having uniformly received one per cent., on the sums paid, as
his compensation, he continues to discharge the duties, and receive the com-
pensation, until a new head of the department gives a different construction
of the act of 1804, by which these duties are transferred to the commandant
f)f. the navy yard. By this new construction, whether right or wrong, no
Injustice is done to the defendant, provided he shall be paid for services
rendered under the former construction of the same act. But such compen-
sation has been refused him.

It is insisted, that as there was no law which authorized the appointment
of the defendant, his services can constitute no legal claim for compensation,
though it might authorize the equitable interposition of the legislature.
That usage, without law or against law, can never lay the foundation of a
legal claim, and none other can be set off against a demand by the govern-
ment. A practical knowledge of the action of any one of the great depart-
ments of the government, must convince every person, that the head of a
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department, in the distribution of its duties and respo isibilities, is often
compelled to exercise his discretion. Ile is limited in the exercise of his
powers by the law ; but it does not follow, that he mast show statutory pro-
vigion for everything he does. No government could be administered on
such principles. To attempt to regulate, by law, the minute movements of
every part of the complicated machinery of government, would evince
a most unpardonable ignorance on the subject. Whilst the great outlines
of its movements may be marked out, and limitations imposed on the exer-
cise of its powers, there are numberless things which must be done, that
"5 ] *can neither be anticipated nor defined, and which are essential to
“J the proper action of the government. Hence, of necessity, usages
have been established in every department of the government, which have
become a kind of common law, and regulate the rights and duties of those
who act within their respective limits. And no change of such usages can
have a retrospective effect, but must be limited to the future. Usage can-
not alter the law, but it is evidence of the construction given-to it ; and
must be considered binding on past transactions.

That the duties in question were discharged by the defendant during
office-hours, can form no objection to the compensation claimed. They
were required of him by the head of the department, and being a sub-
ordinate, he had no discretion to decline the labor and responsibility thus
imposed. But seeing that his responsibility would be greatly increased, and
perhaps his labor, the secretary of the navy increases his compensation, as in
justice he was bound to do. In discharging the ordinary duties of clerk,
the compensation of the defendant was fixed at $1400 ; but when the duties
of agent for navy disbursements were superadded to those of clerk, there is
an adequate augmentation of pay given to him. Is there anything unrea-
sonable or unjust in this ?

But it is said, there was no law authorizing such an officer to be
appointed. That the duties performed by the defendant were necessary for
the public service, has not been denied ; nor it is pretended, that the com-
missions allowed him, were higher than the amount paid for similar
services elsewhere. The payments by him were legal, and being made
under the immediate direction of the secretary of the navy, errors were
avoided, which might have occurred under other circumstances. It must
be admitted, that there was no law authorizing the appointment of the
defendant, nor was it considered necessary that there should be a special
statutory provision on the subject. For the convenience of the officers of
the navy, and others who were engaged in the service of the department,
161 certain disbursements became necessary ; and as no law *specially

1 authorized the appointment of an agent for this purpose, they were
required to be made by a clerk. In this manner were these payments made
for fifteen years, under different secretaries of the navy, and the same rate
of compensation, as now claimed, was allowed. 'The charge was sanc-
tioned by the accounting officers of the treasury department, and no objec-
tion was ever made to it by the committees of congress, who annually
inspected the books of the department. It would seem, therefore, whether
the claim of the defendant be weighed in reference to the services performed
or to the long sanction which has been given to them by the navy and
treasury departments, its justice is unquestionable. The government does
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not deny the performance of the services by the defendant, nor that they do
in equity entitle him to compensation ; but as his appointment was without
legal authority, it is insisted, he can obtain compensation only by applica-
tion to congress.

An action of assumpsit has been brought by the government to recover
from the defendant the exact sum, which, in equity, it is admitted he is
entitled to receive, for valuable services rendered to the public, in a sub-
ordinate capacity, under the express sanction of the head of the navy
department. This sum of money happens to be in the hands of the defend-
ant, and the question is, whether he shall, under the circumstances, be
required to surrender it to the government, and then petition congress on
the subject. A simple statement of the case would seem to render proper a
very different course.

If some legal provision be necessary to sanction the payment of the com-
pensation charged, application should be made to congress by the head of
the department, who required the service and promised the compensation.
But no such provision is necessary. For more than fifteen yecars, the claim
has been paid for similar services, and it is now too late to withhold
it for services actunally rendered. It would be a novel principle, to
refuse payment to the subordinates of a department, because their chief,
under whose direction they had faithfully served the the public, had
mistaken his own powers, and had given an *erroneous construe-
tion of the law. But the case under consideration is stronger
than this. It is not a case where payment for services is demanded, but
where the government seeks to recover money from the defendant, to which
he is equitably entitled for services rendered. This court cannot see any
right, either legal or equitable, in the government, to the sum of money for
the recovery of which this action was brought. They think that the secre-
tary of the navy, in authorizing the defendant to make the disbursements,
on which the claim for compensation is founded, did not transcend those
powers which, under the circumstances of the case, he might well exercise.
And they, therefore, think, that the circuit court did not err in refusing to
give the instructions to the jury as prayed by the attorney of the United
States. The judgment of the circuit court is, therefore, affirmed.

(B

TH1s cause came on to be heard, on the transeript of the record from
the circuit court of the United States for the district of Columbia, holden in
and for the county of Washington, and was argued by counsel: On con-
sideration whereof, it is ordered and adjudged by this court, that the judg-
ment of the said circuit court in this cause be and the same is hereby
affirmed.
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* Unrrep States, Plaintiffs in error, ». ELgazar W. RirLuy.

Compensation of public officers.— Extra pay ond disbursements.

The United £tates brought an action against General Ripley, fc. a certain amount of public money
he had, as was alleged, failed to account for and pay over as the law required. The defendant
was ia the cervice of the United States from 1812 to 1817 ; and was promoted, at different
periods, until Le resigned his commission as ma or-general by brevet, in the latter vear ; during
this period, he rendered distinguished and active military services to his country, an.i received the
pay and scmoluments to which his rank entitled him, under the law and regulations applicable
thereto ; large sums of moneys passed througa his hands, and were disbursed by him for the
supplies of the troops, under his command ; he claimed a commission on these sums, and offered
evidence to prove that similar allowances had been made to others: he also claimed extra pay
or enmpensation for services performed by him, not within the line of his duty, in preparing
plans of: fortifications, and for procuring and forwarding supplies of provisions, &c., to troops of
the United States, beyond his military command. These claims were resisted by the United
States, on the ground, that no other compensation could be allowed to him than such as was
mentioned or defined by the laws of the United States, by instructions of the president, or by
the legal regulations of the war department.

It is presumed, that every person who has been engaged in the public service has received
the compensation allowed by law, until the contrary appear; the amount of compensation in
the military service may depend, in some decree, on the regulations of the war department
but such regulations must be uniform, and applicabie to all officers under the same circum-
stances.

If the disbursements, for which compensation is claimed, were not such as were ordinarily
attached to the duties of the officer, the fact should be stated ; and also that the service was
performed under the sanction of the government, or under such circumstances as rendered
the extra labor and responsibility assumed in performing it necessary.

Should the accounting officer of the treasury refuse to allow an officer the established compensa-
tion which belongs to his station, the claim, having been rejected by the proper department,
should, unquestionably, be allowed by way of set-off to the demand of the government by a
court and jury.

And it is equally clear, that an equitable allowance should be made in the same manner, for extra
services performed by an officer, which did not come within the line of his official duty, and
which had been performed under the sanction of the government, or under circumstances of

peculiar *emergency. In such a case, the compensation should be graduated by the

amount paid for like services, under similar circumstances ; usage may be safely relied
upon in such cases, as fixing a just compensation.

However valuable the plans for fortifications, prepared by a public officer, may have been, unless
they were prepared at the request of the government, or were indispensable to the public ser-
vice, as a matter of right, a compensation for them cannot be claimed.

The claims for compensation set up in this case, must be brought within the established rules on
the subject, before they can receive judicial sanction.

*

*19]

Error to the District Court for the Eastern District of Louisiana. In
the district court of the United States for the eastern district of Louisiana,
the United States, on the 7th of September 1822, instituted proceedings, by
two petitions, claiming in one, “the sum of $13,163.10, as due by Eleazar
W. Ripley, late major-general in the army of the United States, which, on
the 9th day of April 1821, at the treasury department, was found against
him, on a statement and settlement of his account ;” and claiming in the
other, “the sum of $4154.95, which on the 5th day of May 1821, at the
treasury department, was found against him on the settlement and state-
ment of his account.” To those petitions, the defendant pleaded, that he was
not indebted to the United States; and the case was, afterwards, on the
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98th of May 1830, submitted to a jury, and a verdict was found for the
defendant in the following terms. .* Verdict for the defendant as follows :
¢“ Amount of his account, less $500 lost, - - - - $13,060 22
¢ Extra services at Washington, - - - - - 2,000 00

$15,060 22
¢ Deducting therefrom balance due the United States, 11,929 32

$3,140 90
“New Orleans, 29th of May 1830. A. CHARBONNET.”

Upon the verdict, the court ordered that the United States *take
nothing by their petitions; and the United States prosecuted this
writ of error.

On the trial of the cause, the district-attorney of the United States took
the following bills of exception. ¢ Be it remembered, that on this 28th day
of May 1830, on the trial of this cause, the defendant offered the following
testimony : The defendant entered in the army of the United States in the
year 1812, as a lieutenant-colonel ; was promoted at different periods until
he attained the rank of major-general by brevet, which rank he held until the
day of his resignation of his commission, in the year 1817. During this
interval, the defendant was engaged in active service, and received the pay
and emoluments to which his rank entitled him, under the laws of the
United States, and the regulations of the president of the United States,
and of the department of war. Large sums of money passed througl his
hands, and were passed over by him to various officers in the army under
his command, and to others who have been appointed by him to act as
such, or were disbursed by him for the supplies of the troops by him com-
manded. He claimed to be allowed a commission on these disburse-
ments, and offered evidence to prove that similar allowances had been made
to other officers of the line of the army, who had been charged with the dis-
bursements of public moneys; and also offered evidence to prove what
would be a fair rate of compensation for such services. The defendant also
claimed an allowance of extra pay or compensation for services performed
by him, not within the line of his duty, in preparing plans for fortifications,
and for procuring and forwarding supplies of provisions, &c., to troops of
the United States, beyond the limits of his military command, and offered
testimony to prove the value of said services. To the introduction of all
which testimony, the attorney for the United States objected, on the ground
that no other or further compensation could be allowed for disbursements
made, or extra services rendered as aforesaid, than such as were sanctioned
or defined by the laws of the United States, by instructions of the president
of the United States, or by regulations of the war department, legally made.
But the court overruled the objection and admitted the testimony.

“*And be it further remembered, that on the trial of this cause,
the testimony in the case having been closed, the attorney of the
United States prayed the court to instruct the jury, that no allowance in the
form of commissions or otherwise, for moneys disbursed as aforesaid, or
extra compensation for services rendered under the circumstances herein-
before stated, could be admitted as a legal and equitable set-off against the

13

*20

“iml

4




21 SUPREME COURT [Jan’y
United States v. Ripley.

claims of the United States ; other than such as were sanctioned and defined
by the laws of the United States, by instructions of the president of the
United States, or by regulations of the department of war, legally made.
But the court refused to instruct the jury, but stated to them that the
defendant was entitled to credit for commissions on disbursements, and
allowances for extra services, and that they must judge of the rate and
extent of such commissions.”

The case was argued, for the plaintiffs in error, by Zaney, Attorney-
General of the United States; no counsel appeared for the defendant in
error.

For the United States, it was contended, that from the bill of exceptions
and the verdict of the jury, it appeared, that some of the services for which
extra compensation was claimed were rendered by General Ripley in the
line of his duty, and that it did not appear that others were so performed,
but the government had the advantages of the services. The receiving and
paymg money for which commissions are claimed, were of the former des-
cription, and are not represented otherwise. Other charges are made on
the allegation that they are for services out of, or beyond, his duty.

The question to be decided by the court, depends upon the fourth section
of the act of congress of 1797. (1 U. S. Stat. 515.) By that law, no claims
can be made which could not be allowed by the accounting oflicers of the
treasury in the settlement of accounts. It was not intended, that claims
which could not be presented to those officers, claims for services which
were not, by the law regulating the duties of those who made the claims,
authorized and designated, and for which the officers of the treasury could
k907 DOt admit a right to compensation, *should be submitted to a court
71 and jury. Theerrors of the accounting officers, in their construction
of the laws, could alone be brought before a court and jury. The term
“justly,” which is found in the fourth section of the act, was not intended
to enlarge the powers of the court and jury beyond that given to the
accounting officers.

It is admitted, that if the credits or debits claimed against the govern-
ment were of such a nature that they should have been allowed by the
accounting officers, a court and jury have a right to judge of their amount
or extent, but they must have been previously submitted at the treasury.
There is no difference in the application of this rule to debtors and creditors
of the United States. The principle which is implied in these positions is,
that the law never meant to invite resistance, in courts of justice, by those
upon whom the government had claims, by referring the credits ol which
they could not avail themselves with the accounting officers of the treasury,
to courts of law ; a contrary deduction from the statute would require strong
language to sustain it. To illustrate and maintain these views of the law
the third section of the act was referred to, and the case of the United
States v. Wilkins, 6 Wheat. 144, was cited.

The only credits which can be claimed by an officer in the service of the
United States, are those for services performed under the authority of a law,
by a contract made by an officer or agent of the government, authorized to
make the contract. Although service may have been rendered, and the
government may be bound, in equity and good conscience, to allow a com-
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pensation for them, yet if the auditor of the treasury could not allow for
them, courts and juries cannot look into them. This rule deoes not apply to
the sum or amount, unless a specific sum is stated in the contract, and in
such a case, the amount stated is conclusive., It is not contended, that any
difference exists between implied contracts with the government, when a
law has authorized a contract, and implied contracts with individuals. The
authority to make the contract to bind the United States must be shown.

Upon these principles, it was the duty of the defendant in error to have
shown the provisions of the law, or the regulations *of the war (%93
department, authorized by law, under which the claims of set-off and e
debit were sanctioned. The bill of exceptions asserts, that they were not
authorized by any law or by any regulations of the department of war. It
is submitted to the court, whether, where there is no law to authorize the
claims ; where the president, as the head of the government, has no author-
ity by law to authorize such claims ; and where there are no regulations of
the war department to sanction them, a court of the United States could, on
the ground of there being an equity in favor of the claims, allow them.

As to the words equitable set-off in the third section of the act, it was
argued, that it could not have been the intention of the legislature te author-
ize a set-off as a compensation for services for which the United States were
not bound to pay. These terms intend that such set-off shall be admitted,
when the government was justly bound to pay the sums charged for the
services, but for which the party making the claim could not sue the United
States. They import the claims which the party, asserting the set-off, is
justly entitled to; and whick the accounting officers of the treasury are
authorized by law to admit.

McLEax, Justice, delivered the opinion of the court.—The United States
have brought this writ of error, to reverse a judgment of the court of the
United States for the eastern distriet of Louisiana. An action was brought
in that court to recover from the defendant a certain amount of public
money, for which he had failed to account, and neglected to pay over as the
law requires. As the facts of the case appear in the following bill of excep-
tions, it will be unnecessary to advert, specially, to the pleadings in the
cause.

“Be it remembered, that on this 28th May 1830, on the trial of this
cause, the defendant offered the following testimony : That he entered into
the army of the United States, in the year 1812, as a lieutenant-colonel ;
was promoted at different periods until he attained the rank of major-general
by brevet, which rank he held until the day of his resignation of his com-
mission *in the year 1817. During this interval, he was engaged [#04
In active service, and received the pay and emoluments to which his L~
rank entitled him, under the laws of the United States, and the regulations
of the president of the United States and of the department of war. Large
sums of money passed through his hands to various officers in the army
under his command, or were disbursed by him for the supples of the troops
by him commanded. He claimed to be allowed a commission on these dis-
bursements, and offered evidence to prove that similar allowances had been
made to other officers of the line of the army, who had been charged
with the disbursements of public moneys; and also offered evidence to
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prove what would be a fair rate of compensation for such services. The
defendant also claimed an allowance of extra pay or compensation for ser-
vices performed by him, not within the line of his duty, in preparing plans
for fortifications, and for procuring and forwarding supplies of provisions,
&ec., to troops of the United States, beyond the limits of his military com-
mand, and offered testimony to prove the value of said services. To the
introduction of all which testimony the attorney for the United States
objected, on the ground that no other or further compensation could be
allowed for disbursements made, or extra services rendered, as aforesaid,
than such as were sanctioned or defined by the laws of the United States,
by instructions of the president of the United States, or by regulations of
the war department, legally made. But the court overruled the objection
and admitted the testimony.

“And the testimony being closed, the attorney of the United States
prayed the court to instruct the jury, that no allowance in the form of com-
missions or otherwise, for moneys disbursed as aforesaid, or extra compensa-
tion for services rendered, under the circumstances hefore stated, could be
admitted as a legal and equitable set-off against the claim of the United
States, other than such as were sanctioned and defined by the laws of the
United States, by instructions of the president, or by regulations of the
department of war, legally made. But the court refused so to instruct the
jury, and stated to them that the *defendant was entitled to credit
for commissions on disbursements and allowances for extra services,
and that they must judge of the rate and extent of such commissions and
allowances. The jury rendered a verdict against the United States, and
reported a balance due from them to the defendant.

The claim set up by the defendant, and which was allowed by the jury,
rested on two grounds. 1. For certain disbursements made by him. 2.
For preparing plans for fortifications, and for procuring and forwarding
supplies of provisions, &c., for the troops beyond his mulitary command.
The latter service is said, in the bill of exceptions, not to have been within
the line of his duty ; but no such statement is made in regard to the former.
In behalf of the United States, it is contended, that the court can only allow
credits which the auditor should have allowed ; and that unliquidated dam-
ages cannot be set off at law.

In the case of the United States v. Macdaniel, which has been decided at
the present term, this court has said, that the powers of the court and jury
to admit credits against a demand of the government, were not limited to
items which should have been allowed by the auditor. That in all cases
where an equitable claim against the United States is set up by a defendant,
which, under the circumstances, should have been allowed by an excrcise of
the discretionary powers of the president or the head of a department, it
should be submitted to the jury, under the instructions of the court. Equit-
able, as well as legal claims against the government, are contemplated by the
law as proper items of credit on the trial ; and so this court decided in the
case of the United States v. Wilkins, reported in 6 Wheat. 135.

It is presumed, that every person who has been engaged in the public
service, has received the compensation allowed by law, until the contrary
shall be made to appear. The amount of compensation in the military ser-
vice may depend, in some degree, on the regulations of the war department;
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but such regulations must be uniform, and applicable to all officers under
the same circumstances. So far, then, as it regards the pay of the defend-
ant for services rendered in the line of his duty, it would seem not to be
difficult for him to show certain *regulations of the war department,
or instructions of the president, within the rule stated in the bill of
exceptions by the attorney of the United States.

If, however, the disbursements made, for which compensation is claimed,
were not such as were ordinarily attached to the duties of the office held
by the defendant, the fact should have been so stated ; and also that the
service was performed under the sanction of the government, or under such
circumstances as rendered the extra labor and responsibility assumed by the
defendant in performing it necessary. Should the accounting officers of the
treasury department refuse to allow an officer the established compensation
which belongs to his station ; the claim, having been rejected by the proper
department, should unquestionably be allowed, by way of set-off, to ademand
of the government, by a court and jury. And it is equally clear, that an
equitable allowance should be made, in the same manner, for extra services
performed by an officer which did not come within the line of his official
duty, and which had been performed under the sanction of the government,
or under circumstances of peculiar emergency. In such a case, the compen-
sation should be graduated by the amount paid for like services, under sim-
ilar circumstances. Usage may safely be relied on in such cases, as fixing a
just compensation.

The allowance claimed under the second head, for services which did
not come within the range of his official duties, should have been shown by
the defendant to have been performed with the sanction of the govern-
ment, or under circumstances as above stated. However valuable the plans
for fortifications prepared by the defendant may have been, unless they were
prepared at the request of the government, or were indispensable to the
public service ; he cannot claim a compensation for them, as a matter of
right.

The distinguished services rendered by the defendant during the late
war, are advantageously known to the country ; but the claims set up in
the case under consideration must be brought within the established rules on
the subject, before they can receive judicial sanction. And as, in the opin-
lon of *this court, the district court erred in their instructions to the |
jury, which were given without qualification, the judgment must be L
reversed, and the cause remanded for proceedings de novo.

[*26

e
*2 7

THis cause came on to be heard, on the transcript of the record from the
district court of the United States for the eastern district of Louisiana, and
was argued by counsel : On consideration whereof, it is the opinion of this
court, that the said district court erred in their instructions to the jury ;
whereupon it is ordered and adjudged by this court, that the judgment of
the said district court in this cause be and the same is hereby reversed, and
that this cause be and the same is hereby remanded to the said district court,
with directions to award a venire facias de novo,

7 PET.—2 17




*28 SUPREME COURT [Jan’y

*UnireEp StaTES, Plaintiffs in error, ». Taomas FiLLEeroWN, JR.

Public accounts.— Extra compensation.— Bvidence.— Usage.

The United States instituted an action to recover a balance, certified at the treasury, against the
defendant, on the settlement of his accounts as secretary to the commissioners of the navy
hospital fund. Upon this settlement, the defendant set up a claim for compensation, for what
he considered extra services, in bringing up and arranging the records of the board, antecedent
to his appointment as secretary ; and also for commissions on the disbursement of nroneys under
the orders of the board; these claims were rejected by the accounting officers of the treasury,
and were, on the trial, set up by way of set-off against the demand on the part of the United
States : Held, that the allowance ot compensation by a fixed salary to the defendant, as the
secretary of the board of the navy hospital commissioners, did not exclude hig right to claim
extra compensation for the disbursement of moneys belonging to the navy hospital fund.

Held, that it was not necessary to entitle the defendant to such compensation, that the board of
commissioners should have passed a resolution for the payment of such commissions, and that
the claim of commissions should have been sanctioned and settled by the board, in order to
enable the defendant to set up a claim against the United States.

The authority of the commissioners to appoint a secretary was not denied ; and this same author-
ity must necessarily exist, to appoint agents and superintendents for the management of the
business connected with the employment of the fund ; and which, in the absence of any regula-
tion by law on the subject, must carry with it a right to determine the compensation to be
allowed them.

From the testimony in the case, it is very certain, that the secretary of the navy considered the
agency of the defendant in relation to the fund as entirely distinct from his duty as secretary,
and for which he wag to have extra compensation; and it is fairly to be collected from his
deposition, that all this received the direct sanction of all the commissioners; but whether it
did or not, it was binding on the board; for the secretary of the navy was the acting commis-
sioner, having the authority of the board for doing what he did, and his acts were the acts of
the board, in judgment of law; it was, therefore, an express contract entered into between the
board or its agent, and the defendant; and it was not in the power of the board, composed
even of the same men, after the service had been performed, to rescind the contract, and with-
hold from the defendant the stipulated compensation. There is no doubt, the board, comnposed
of other members, had the same power over this matter as the former board; but it cannot be

%207 admitted, that it had any greater power; *the rejection therefore of these claims, on

the 7th of September 1829, after all the services had been performed by the defendant,
can have no influence upon the question.

There is no general principle of law, known to the court, and no authority has been shown,
establishing the doctrine, that all the proceedings of such boards must be in writing, or that
they shall be deemed void. unless the statute under which they act shall require their proceed-
ings to be reduced to writing; it is certainly fit and proper, that every important transaction
of the board should he committed to writing, but the law imposes no such indispensable duty.

The act of 1811, constituting the fund for navy hospitals, only makes the secretaries of the navy,
treasury and war departments, a board of commissioners, by the name and style of commission-
ers of navy hospitals, and gives some general directions in what way the fund is to be employed ;
but the mode and manner of transacting their business is not in any way prescribed.

It is not true, even with respect to corporations, that all their acts must be established by positive
record evidence. In the case of the Bank of the United States ». Dandridge, 12 Wheat. 69
this court say, “ we do not admit, as a general proposition, that the acts of a corporation are
invalid, merely from an omission to have them reduced to writing, unless the statute creating
it, makes such writing indispensable as evidence, or to give them an obligatory force; if the
statute imposes such restriction, it must be obeyed.” If the board bad authority to employ
the defendant to perform the services which he has rendered, and these services have been
actually rendered, at the request of the board, the law jmplies a promise to pay for the same.
This principle is fully established in the case of the United States ». Wilkins, 6 Wheat. 143 ;
which brought under the consideration of the court, the act of the 8d of March 1797, provid-
ing for the settlement of accounts between the United States and public receivers.

The iustructions given to the jury by the circuit court were: If the jury believe from the evi-
dence, that the regular duties to be performed by the defendant, as secretary to the commis-
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sioners of the navy hospital fund, at the stated salary of $250 per annum, did not extend to
the receipt and disbursement of the fund ; that the duty of receiving and disbursing the fund
was required of and performed by him, as au extra service, over and above the regular duties
of his said appointment ; that it had been for many vears the general practice of the govern-
ment, and its several departments, to allow to persons, though holding offices or clerkships, for
the proper duties of which they receive stated salaries or other fixed compensation, commis-
sions, over and above such salaries or other compensation, upon the receipts and disbursements
of public moneys, appropriated by law for particular services, when such receipts and disburse-
ments were not among the ordinary and regulav duties appertaining to such offices or clerk-
ships, but superadded labor and responsibility, apart from such ordinary and regular duties :
and that the defendant took upon himself the labor and responsibility of such *receipts
and expenditures of the navy hospital fund, at the rvequest of said commissioners, or
with an understanding on both sides, that he should be compensated for the same, as extra ser-
vice by the allowance of a commission on the amount of such receipts and expenditures ; then
it is competent for the jury in this case, to allow such commission to the defendant, on the said
receipts and disbursements, as the jury may find to have been agreed upon between the said
commissioners and the defendant; or, in the absence of any specific agreement, fixing the rate
of commissions, at such rate as thc jury shall find to be reasonable and conformable to the gen-
eral usage of the government, and its departments, in the like cases. These instructions were
entirely correct, and in conformity to the rules and principles of the law on this subject.

Upon the trial of this cause, the defendant offered to prove by parol testimony, the general
usage of the different departments of the government, in allowing commissions to the officers
of government upon disbursements of money under a special authority not connected with their
regular official duties; the counsel of the United States objected to the admission of parol evi-
dence to prove such usage, but the court permitted the evidence to be given. We see no
grounds for objection against the usage offered to be proved, and the purpose for which it was
so offered ; as connected with the very terms upon which the defendant was employed to per-
form the services; it was not for the purpose of establishing the right, but to show the
measure of compensation, and the manner in which it was to be paid.

[#30

ErroR to the Circuit Court of the district of Columbia, and county of
Washington. The United States, on the 23d day of May 1829, instituted a
suit in the circuit court of the district of Columbia, for the recovery of the
sum of $2007.84, to which amount the declaration alleged the defendant in
error, Thomas Fillebrown, Jr., to be indebted to the United States, «for
sundry matters and articles properly chargeable in account, as stated in a
particular account, &c.” The declaration also contained the common counts
of goods sold and delivered, money laid out and expended, money had and
received, and an account stated and settled, &c. The defendant pleaded
non assumpsit, &e.

The cause was tried by a jury at May term 1830, and a verdict was given
in favor of the United States, for 1937.7¢ ; which verdict was, on the motion
of the counsel for the defendant, set aside, and anew trial ordered. *On
the first Monday of May 1831, the cause was again tried by a jury, | it
and the following verdict was rendered in favor of the defendant, upon
which the court entered judgment.

And the j Jurors aforesaid, at the time of bringing in their verdict afore-
said, filed in court here the following certificate, to wit: The jurors
lmpannelled in the case of the United States v. Thomas Fillebrown, Jr.,
find, upon examining the accounts filed, that the United States are mdcbto(l
to the said Blllebrown in the sum of $430. Witness our hands, this 26th
day of May 1831.

From this judgment, the United States prosecuted a writ of error.

On the trial of the case, the deposition of Samuel T.. Southard, Esq., late
Secretary of the navy of the United States, was read in evidence on the part
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of the defendant. In the testimony of Mr. Southard, it was stated, that
from the year 1825 to March 1829, he, Mr. Southard, was secretary of the
navy, and one of the commissioners of “the navy hospital fund.” The sit-
uation of this fund was such as to require constant and earnest attention ;
Thomas TFillebrown, Jr., the defendant, was, by the board, appointed
secretary for the discharge of those duties, and his salary was fixed at $250
per annum. Mr. Southard was, by the direction of the board, and by pre-
vious practice and usage, acting commissioner of the fund, and attended to
all matters connected with it, except ir cases of new arrangements ; the
expenditure of money on a new object ; or the settlement of a new principle ;
when the whole board was consulted, and his acts authorized or sanctioned
by it. Mr. Fillebrown’s appointment had the direct and express sanction
of the board ; and it was understood, that he was to discharge his duties at
such times, and in such manner, as not to interfere with his duties as a clerk
in the navy department ; which situation be held at the time of his appoint-
ment, and continued to hold. His appointment was in October or Novem-
ber 1825, but the records of the fund do not show the whole amount of
labor which he had to perform ; his duties were often both troublesome and
laborious.

*Some time after his appointment, it was considered proper to
procure necessary books, and to make retrospective examinations into
records and accounts in certain public offices, and to do whatever should be
required to put the fund in proper condition. This was regularly the duty
of the secretary of the fund; but as it related to a period anterior to his

*32]

appointment, for which he could not receive a compensation in his salary as
secretary, it was thought proper to allow him a salary for such period pre-
vious to his actual appointment as would be proportionate to the additional
labor actually performed by him ; and such allowance was made about May
1826, and had the approbation of the board. The allowance was regarded
in the light of extra service, and was given in this form to show the charac-
ter of the service rendered by the defendant in error. Subsequent to the
appointment of the defendant, the navy hospital fund became sufticient for
the purchase of sites for hospitals, and to commence the erection of build-
ings. ‘The money collected was placed in the hands of the treasurer of the
United States, as the treasurer of the fund ; and a special agent who should
attend carefully to collecting and disbursing it was found indispensable.
This did not belong to the duties of the secretary of the board ; but it was
thought best to give the agency to him, on account of his knowledge of the
interests connected with the fund, and his fitness for it. The manner and
the forms of transacting the business were arranged with the defendant by
Mr. Southard, as the acting commissioner ; the responsibility attending the
payment and transmission of money was imposed upon the defendant ; and
at all times he acted uprightly, diligently and skilfully in everything relating
to the subject. In so doing, it was the understanding of the commissioners
that he should receive compensation in the mode and according to the
practice of the government in other and similar cases; but Mr. Southard
said, he did not distinctly recollect, whether it was to be by a specific sum,
or by a per-centage on the money disbursed, but was under the impression
that it was the latter, that being the usual mode in such cases.
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He was under the impression, that he did, by the authority of the board,
allow one or more of the accounts presented by *Mr. Fillebrown, in
conformity with the facts and principles stated; and that such
approval and allowance would be found on file in the office of the secretary
of the fund. He very well recollected, that about the 1st of March 1829,
Mr. Fillebrown called on him with his accounts, desiring their adjustment
and allowance ; he was then very sick, and not able to examine them, or
consult the other commissioners ; he, therefore, dictated to an amanuensis,
a letter to Mr. Fillebrown, expressing his views and opinions respecting his
claims, which letter was probably dated on the 2d of March 1829, and now
on file among the papers of the fund ; he then believed, and still believes,
that Mr. Fillebrown was entitled to a just compensation for the performance
of the duties before mentioned.

The appointment of Mr. Fillebrown as secretary of the commissioners of
naval hospitals, was entered on the minutes of the board at a meeting of the
commissioners of naval hospitals, in the city of Washington, on the 7th day
of November 1825.

“Present, Hon. Samuel L. Southard, secretary of the mnavy; Ilon.
Richard Rush, secretary of the treasury ; Hon. James Barbour, secretary
of war. It was resolved, that a secretary be appointed to this board, to
take charge of the books, papers, &c., belonging to the hospital fund, and
to execute such duties relative thereto, as may be required of him by the
board ; for which services he shall be allowed the sum of two hundred and
fifty dollars per annum. Resolved, that Mr. Thomas Fillebrown, Jr.; be
appointed sccretary. And then the board adjourned.”

Of this appointment, he was informed on the same day.

“Navy DeparTMENT, 7th November 1825.
“Mr. TroMas FiLLeBrOWN, Jun., present :

“8Ir :—You are hereby appointed secretary to the board of commis-
sioners of the naval hospital fund ; the duties appertaining to this appoint-
ment you will commence forthwith ; your compensation will be two hun-
dred and fifty dollars per annum. I am, respectfully, &e.

“Sanver L. SovtHarp.”

The retrospective duties referred to in the deposition of Mr.
*Southard, were authorized, and a compensation for the same
allowed by the following letter :

(£33

[*34

“Navy DrrarTMENT, 22d May 1822.
“Mr. THomas FILLEBROWN, present :

“8SIr :—In consideration of the duties performed by you since your
appointment as secretary to the commissieners of navy hospitals, you may
consider your appointment as ante-dated six months, and draw a warrant
for your salary for that period. I am, respectfully, &e.

“SamurrL L. Sourmarp.”

The following letter was also read in evidence.

“Navy DerarrMENT, 2d March 1829,

“8ir :—It was my intention, before I left the department, to have
submitted to the consideration of the other commissioners of the navy
hospital fund, your claim and account for compensation for attending to
the disbursement of the moneys of the fund, which have passed through
,Jyour hands, since your appointment as secretary. I consider the claim per-
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fectly just, and do not doubt but a fit compensation would have been made,
could the question have been submitted to the board. Neither the respon-
sibility nor the labor is embraced within your duties as secretary, and if any
other person had been appointed to perform them, an allowance must neces-
sarily have been made to him. I do not doubt. when the commissioners
shall understand the merits of the claim, that no hesitation will be felt on
the subject. Nothing but my severe and protracted indisposition during
the whole winter has heretofore prevented its adjustment. I am, respect-
fully, &c. Samuzr L. SouTHARD.

“ Tnomas FrLeBrowN, Esq.

“Sec. Nav. Hos. Fund, Washington.”

Other evidence was introduced, for the purpose of showing that the
allowances of commissions had been made by the government to others,
upon similar principles with those on which the defendant rested his claims.
This evidence was furnished by accounts settled at the office of the third
auditor of the treasury, with officers of the army *of the United
States, employed in the years 1822, 1823, 1824 and 1825, in which
allowances of commissions, &c., were made, and compensation paid for extra
services. Twenty-seven accounts were exhibited containing these allow-
ances. Part of the testimony was extracted from a report of the fourth
auditor made to the house of representatives at the second session of the
nineteenth congress. II. R. Documents 41. Parol evidence of a usage in
the public departments to admit and pay such charges by the officers and
agents of the government, was also given. The accounts of the defendant,
as settled by the accounting officers of the treasury, were also given in evi-
dence.

The plaintiffs in error took two bills of exception to the decisions of
the circuit court on the tria! of the cause. The first bill, after setting forth
the evidence given on the trial, stated : < Upon the evidence so given, the
counsel for the United States prayed the court to instruct the jury, that if,
from the evidence aforesaid, it should appear to them, that the defendant
had accepted the appointment of secretary of the board of navy hospital
commissioner, upor the terms mentioned in the said appointment, and in
the said letter of S. L. Southard to him, of the 7th of November 1825, as
hercin before stated ; that in that case, he was not entitled to any extra
compensation for the disbursement of the money belonging to the said navy
hospital fund ; and that he was only entitled to $250 a year, for the whole
of the services performed by him for the said board.

“ And the said plaintiffs prayed the court further to instruct the jury,
that, if they should be satisfied by the evidence aforesaid, that the said
board of navy commissioners had never passed any order or resolution for
the payment of any commission upon the moneys disbursed by the defend-
ant for the said board, and that the claim for commissions, which he now
makes, had never been sanctioned or settled by the said board ; that it is
not competent for him now to set up the said claim for commissions agai{lst
wanq theclaim of the United States, for which this suit is brought. *Which
1 instructions the court refused ; and thereupon, at the instance of the
defendant, instructed the jury as follows : ¢If the jury believe, from the
evidence, that the regular duties to be performed by the defendant, as
secretary to the commissioners of the navy hospital fund, at the stated
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salary of $250 per annum, did not extend to the receipt and disbursement of
the fund ; that the duty of receiving and disbursing the fund was requircd
of and performed by him, as an extra service, over and above the regular
duties of his said appointment ; that it has been for many years the general
practice of the government, and its several departments, to allow to persons,
though holding offices or clerkships, for the proper duties of which they
received stated salaries, or other fixed compensation, commissions, over and
above such salaries or other compensation, upon the receipts and disburse-
ments of public moneys, appropriated by law for particular services, when
such receipts and disbursements were not among the ordinary and regular
duties appertaining to such offices or clerkships, but superadded labor and
responsibility apart from such ordinary and regular duties ; and that defend-
ant took upon himself the labor and responsibility of such receipts and
expenditures of the navy hospital fund, at the request of said commissioners,
either under an agreement, or with an understanding on both sides, that he
should be compensated for the same, as extra service, by the allowance of a
commission on the amount of such receipts and disbursements ; then it is
competent for the jury, in this case, to allow such commissions to the
defendant, on the said receipts and disbursements, as the jury may find to
have been agreed upon between the said commissioners and defendant ; or,
in the absence of any specific agreement fixing the rate of such commissions,
such rate as the jury shall find to be reasonable, and conformable to the
general usage of the government and its departments in the like cases.” To
which refusal of the court to give the instructions moved by the plaintiffs,
and to the said instructions given at the instance of the defendant, plaintiffs
except.”

The second bill of exceptions was as follows: ¢ Upon the trial of this
cause, the defendant offered to prove, *by the testimony contained
in the preceding bill of exceptions, the general usage of the differcnt
departments of the government, in allowing commissions to the officers of
government upon disbursements of money, under a special authority not
connected with their regular official duties. The counsel of the United
States objected to the admission of parol evidence to prove such usage. But
the court permitted the evidence to be given, and the same was given
accordingly. To which opinion and admission of the court, the plaintiffs by
their counsel except, and this their bill of exceptions is signed, scaled and
ordered to be enrolled this 26th of May 1831.”

[*37

The case was argued by Zaney, Attorney-General, for the United States ;
and by Coxe and Jones, for the defendant.

For the United States, it was contended : 1. That the defendant was not
entitled to an allowance for salary as secretary for the time claimed in his
account, anterior to his appointment in November 7th, 1825. 2. That he
was not entitled to a credit for the commissions on disbursements mentioned
in the exceptions. 3. That the usage and practice of the officers of the exe-
cutive departments of the government to make such allowances was not
admissible in evidence, for the purpose of proving their legal right to make
them in this case.

The attorney-general referred to the acts of congress of March 2d, 1799
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(1 U. 8. Stat. 716), and of 26th February 1811 (2 Ibid. 650), relative to the
navy hospital fund, and the appointment of the commissioners of the same.

The evidence on the case contains the letter of Mr. Southard relative to
the appointment of the defendant as secretary to the board of commissioners
of the navy hospital fund. The appointment was made on the 7th Novem-
ber 1825, and the compensation fixed at $250 per annum ; and on the 22d
May 1826, Mr. Southard agreed to ante-date his salary six months. On the
27vh September 1829, J. H. Eaton, the secretary of war, and John Branch,
the secretary of the navy, acting as a *board of commissioners of the
navy hospital fund, made the following order, which was filed in the
office of the fourth auditor of the treasury.

%k 1
28

“Mr. Fillebrown, it appears, was appointed secretary on November 7th,
1825. He can be entitled to pay, as such, only from the date of his appoint-
ment. The allowance of one per cent. on the moneys disbursed, cannot. be
allowed, unless authorized by some existing law ; none such is known to the
commissioners ; of course, they cannot have authority to admit it.

“September 7, 1829. J. H. Earox.

Joan Braxca.”

The duties of the secretary of the board were not defined : they were, to
do whatever the board should require from him. But it is not contended,
that the defendant’s receiving a salary will preclude his receiving extra com-
pensation for extra services. The question must turn upon the inquiry,
whether disbursements of the hospital fund were extra services 2 From the
nature of the services, they were necessarily a part of the duties of the see-
retary of the board ; and the practice of allowing commissions on the pay-
ment of money, under similar circumstances, is not proved by the testimony
to have been uniform or frequent.

The allowance for extra salary, before the appointment of the defendant,
could not be made by the secretary of the navy alone ; it required the appro-
bation of the board. The defendant had, therefore, no legal right to this
allowance ; and it should have been refused by the jury, under proper instruc-
tions from the court.

To give the proceedings of the board a legal and binding effect, they
should have been in writing ; unless thus shown, the acts of the board cannot
be proved. The assertion of Mr. Southard, that the board approved of the
allowance for the extra services in arranging and examining the accounts
which existed before his appointment, is not sufficient to establish the right
of the defendant to the same. It 1s doubtful, whether the proceedings of
the board could be proved by parol, but this it not the question before the
court ; it is, whether such parol order could overrule what a former board
had done in writing ?

*39] *It. is also svggested, that the proceedings of the board in 1829,
by which the extra allowance was rejected, may control the same.

This was the act of the board, and it is immaterial, whether it was composed
of the same or of different individuals.

As to the commissions claimed on the disbursement of the money of the
fund, it was argued by the attorney general, that all public agents, unless in
certain specified cases, must be appointed by the president ; this is the pro-
vision of the act of March 3d, 1809. (2 U. 8. Stat. 536.) Disbursements of
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the navy hospital fund come within the principles which regulate disburse-
ments for the use of the navy ; and if the act of 1809 applies to these dis-
bursements, the commissioners could not appoint a disbursing officer.

No evidence of usage was admissible. If there was no law on the subject,
no usage could sustain the practice. But if it was customary for a different
description of officers to receive extra compensation, or commissions, no such
custom could apply to a new office. The usage of the officers in the depart-
ments cannot make a law which shall bind the government. Usage, as con-
nected with a particular office, may be evidence of an implied contract ; but
that cannot apply to newly-created officers.

In reply to the argument for the defendant in error, the attorney-general
admitted, that the commissioners might appoint and employ agents to execute
the duties attending the operations they were authorized to have conducted
and executed ; but such agents, he considered, must be appointed by the
board. If a contract is made by an officer, it must be made under the au-
thority of some law ; and by the law, all authority was given to the board.
The defendant might have been empioyed to perform extra services for the
board of commissioners ; and he was not disqualified by reason of his being
the secretary. But who had the power to anthorize these services? It is
not, pretended, that the government is not bound by implied contracts, when
services have been performed at the request of the government. But the
agent who can thus bind it, must have authority to make the contract, or
employ the person to perform the service out of which the implied contract
arises.

*A debt which can be set off against a claim by the government, sio
must be one growing out of some contract or employment authorized [
by law ; but it is denied, that, under the act of 1797, all equitable demands
against the government may be set off in a court of justice.

The acts of Mr. Southard cannot be considered as the acts of the board ;
nor can those acts be proved by parol evidence, in opposition to the written
proceedings of the board. All he did, must be considered subject to a rati-
fication by the board ; and void, unless so ratified. In this case, his acts
were disaffirmed by the board, in 1829, when the board acted in reference
to them.

Nor could the board settle the defendant’s accounts ; they must be set-
tled by the accounting officers of the treasury, in the ordinary way of set-
tiing accounts. The account of the defendant having been settled at the
treasury, and his claims to the extra salary and for commissions disallowed
there, the practice and understanding at the treasury, is shown to be adverse
to such claims.

Coxe and Jones, for the defendant in error.—The allowance of a com-
pensation for the attention to the accounts of the navy hospital fnnds, and
what was included in the duties assigned by the letter of Mr. Southard, of
the 224 May 1826, was in conformity with the frequent usages of the gov-
ernment ; this was fully proved by the evidence. This principle has also
had the ratification of the legislature. The usual duties of secretary could
only have been prospective, and it was extra services to bring up the arrears
of the board. By an act of congress, of the 3d of March 1831, $2000 were
allowed to the clerk of the supreme court, for bringing up the minutes of
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the court, and for services which should have been performed by his prede-
cessor. So, the defendant in error was not bound, as the scuretary of the
board, to bring up old records of the proceedings of the commissioners, and
to examine accounts which existed before his appointment.

The commissioners had authority to appoint a secretary, under the third
section of the act of 1811. The powers given to the board by that section
*41] necessarily im_ply a power to appointr:"agents, and to do \\"hflt the

trusts they had to perform required. They could not attend in per-
son to the business and operations which the application of the funds under
their charge enjoined upon the board ; these operations were carried on
in different parts of the United States, The testimony and the correspon-
dence of Mr. Southard show, that a contract was made by him with the
defendant ; that an allowance was specified for the duties he was engaged
in, which had the approbation of the board. The allowance pre-supposes
the right to claim it. This was proved by competent evidence, as the board
did not keep regular records of its proceedings, and no objection was made
on the trial to the parol evidence ; so that it is now free from all excep-
tions.

Nor can the rejection, in 1829, of the allowance of the salary under the
letter of the 22d of May 1826, by the successors of those who made it, be of
any value. The contract was made with full authority to make it; the
duties which were the subject of the compensation, had been performed ;
and those who thus claimed the right to refuse or withbold the same, had no
authority to do so.

As to the instructions given by the circuit court on the second prayer of
the plaintiffs in error, it was argued, that they were in conformity to the law
upon the evidence of the usage of the government in its different depart-
ments. This general construction of the acts of congress, and these harmo-
nious views of the rights of those who performed extra services, should have
due consideration.

There is no validity in the objection, that such claims as those of Mr.
Fillebrown cannot be made the subject of set-off. All cquitable claims,
which have been properly exhibited, in the first instance, to the accounting
officers, may be set up against the demands of the United States. The
nature of the objection of the government to those who have been
employed by them, entitles them to be so regarded. Pothier on ODbli-
gations, 1. The powers given to the comptroller of the treasury, in relation
to the settlement of accounts, by the act of congress of 1795 (1 U. S
Stat. 441), making him the final judge upon claims presented to him, were,
491 by the act of 1797 (Ibid. 512), *transferred to the courts; with the

1 limitation that those claims must be first presented to the accounting
officers of the treasury. Under the provisions of this act, all equitable as
well as legal claims, founded on contract, or the usage of the departments,
may be brought forward before the court, and submitted, under its direction,
to a jury. The government by this act, places itself in the situation of an
individual. The eclaims of the defendant are admitted, by the attorney-
general, to be equitable.

The allowances of commissions are not forbidden by any statute ; and
the rules of the navy department admit them. Navy Rules, 17. Cited, 3
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Wheat. 173, to show the force of rules. Upon the principles contended for,
cited, 6 Wheat. 185, 142 ; 1 Mason 21; 12 Wheat. 559.

The case of the United States v. Wilkins, 6 Wheat. 135, shows that any
legal or equitable claim may be set off ; and it is immaterial, whether the
claim of Mr. Fillebrown had or had not been sanctioned by the board. The
question is much broader. Did the board require or employ him to perform
the serviees, and was he entitled teo any, and what, compensation for it ? His
duty as secretary did not at all embrace the disbursement of the money to
the fund. This was a duty of great responsibility, and this, as well as
bringing up the arrears of records, was extra service.

Tuompson, Justice, delivered the opinion of the court.—This case comes
before the court on a writ of error to the circuit court of the district of
Columbia. The action was brought to recover a balance certified at the
treasury against the defendant, on the settlement of hisaccounts as secretary
of the commissioners of the navy hospital fund. Upon this settlement, the
defendant set up a claim for compensation, for what he considered extra
services, in bringing up and arranging the records of the board, antecedent
to his appointment as secretary, and also for commissions on the disburse-
ments of moneys under the orders of the board. These claims had been
rcjected by the accounting officers of the treasury, and were now set up
by way of set-off against the demand on the part *of the United i
States ; and the questions before the circuit court were, whether the L ™"
defendant was entitled to the compensation he claimed.

Upon the trial, after the testimony was closed, the counsel for the United
States prayed the court to instruct the jury as follows: 1. That if, from
the evidence aforesaid, it should appear to them, that the defendant had
accepted the appointment of secretary of the board of navy hospital com-
missioners, upon the terms mentioned in the said appointment, and in
the letter of Samuel L. Southard to him, of the 7th of November 1825,
as hercinbefore stated ; that, in that case, he was not entitled to any extra
compensation for the disbursement of the moneys belonging to the said navy
hospital fund ; and that he was only entitled to $250 a year, for the whole
of the services performed by him for the said board. 2. That if they should
be satistied, by the evidence aforesaid, that the said board of commissioners
have never passed any crder or resolution for the payment of any commis-
sion, upon the moneys disbursed by the defendant for the said board ; and
that the claim for commissions which he now makes, had never been sanc-
tioned or settled by the said board ; that it is not competent for him now to
set up the said claim for commissions, against the claim of the United States,
for which this suit is ‘brought. Which instructions the court refused to
give ; but at the instance of the defendant’s counsel gave other instructions
which will be hereafter noticed. The jury found a verdiet for the defendants
and certified a balance in his favor, against the United States, for §430 ; and
the case comes here on a bill of exceptions.

Whether the first instruction asked on the part of the United State,
ought to have been given, must depend upon the defendant’s appointment
as secretary, and the extent of his duties under that appointment. The court
was requested to instruct the jury, that if the defendant had accepted the
appointment, on the terms mentioned, he was entitled to no compensation
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*beyond his salary of $250, for any services performed by him for the
board. The second instruction asked, involves the inquiry, whether some
order or resolution of the board, for the payment of the commissions, was
not indispensably necessary to entitle the defendant to the allowance
claimed by him.

The defendant was appointed secretary, at a regular meeting of the
board, on the 7th of November 1825; and so far as his duties arc defined,
they are to be collected from the following resolution : ¢ Resolved, that a
secretary be appointed to this board, to take charge of the books, papers,
&c., belonging to the hospital fund, and to execute such duties relative
thereto, as may be required of him by the board, for which services he shall
be allowed the sum of $250 per annum.” The authority of the commissioners
to appoint a secretary has not been denied ; and this same authority must
necessarily exist to appoint agents and superintendents for the management
of the business connected with the employment of the fund ; and which, in
the absence of any regulation by law on the subject, must carry with it a
right to determine the compensation to be allowed them. It is admitted,
on the part of the United States, that the defendant’s being secretary of
the board, forms no objection to his performing other services not included
in his duty as secretary, and receiving a compensation therefor in the same
manner as any other person might.

The terms on which the defendant accepted the appointment of secretary,
being to execute such duties, relative thereto, as should be required of him
by the board ; it becomes proper to examine how the board considered
the appointment, and what duties were required of him as secretary. It is
proper here to inquire, how the secretary of the navy, as one of the commis-
sioners, stood in relation to the other members of the board. Itisevident, from
the manner in which this fund was created, and the purposes and objects
to which it was applied, that the general and active superintendence over it
belonged *appropriately to the secretary of the navy. It was, there-
fore, almost matter of course, that the board should commit to him
the principal management of the business, and consider him the agent of the
board for that purpose. In addition to this, he was actually constituted such
agent by the board. Mr. Southard, in his deposition, states that he was, by
the direction of the board, and by the previous practice and usage, acting
commissioner of the fund, and attended to all matters connected with it.
But when any new arrangements were to be made, or money to be expended
on a new object, he consulted with, and had the approval and authority
of the whole board. And all his acts were considered as authorized and
sanctioned by the board.

With respect to the $125 claimed for six months’ salary, Mr. Southard is
very explicit. This allowance, he says, was made for extra services, and
related to a time previous to his appointment ; and that the allowance had
the approbation of the board. This was a service not required nor considered
by the board as coming within his duty as secretary, under his appointment,
and a stipulated compensation was agreed to be paid him therefor. It is not
perceived, what possible objection can exist against his being allowed this
stipulated sum. Whether or not it was more than a just compensation for
his services, is a matter which this court cannot inquire into. Indeed, that
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has not been pretended, if he is entitled to anything beyond his salary of
$250.

With respect to the commissions, Mr. Southard says, that, subsequently
to the appointment of the defendant as secretary, the commissioners were
cnabled, by appropriations, and collecting money belonging to the fund
from various sources, to proceed to apply the funds to the establishment of
navy hospitals, as required by the act of congress. That these funds were
placed in the hands of the treasurer of the United States, as the treasurer of
the commissioners ; and that in collecting and disbursing the fund, it was
found indispensable to have an agent who should attend carefully to it, and
be responsibie to the board. That this did not belong to the duties of the
secretary. But that it was thought best to give the agency to him, on
*account of his acquaintance with every part of the interest of the [*48
fund, and his fitness to discharge the duty. That he was appointed !
the agent, with the understanding that he should receive a suitable compen-
sation for the services he should render in that capacity. That it was the
understanding of the commissioners that he should receive compensation in
the mode, and according to the practice of the goverment in other similar
cases. That he is under the impression that this was to be by a per-centage
on the money disbursed ; and that he is also under the impression, that he
did, by the authority of the board, allow one or more of the accounts pre-
sented by the defendant, in conformity to the facts and principles he has
detailed.

From this testimony, it is very certain, that Mr. Southard considered the
agency of the defendant in relation to the fund, as entirely distinet from his
duty as secretary, and for which he was to have extra compensation. And
it is fairly to be collected from this deposition, that all this received the
direct sanction of all the commissioners. But whether it did or did not, it
was binding on the board ; for the sccretary of the navy was the acting
commissioner, having the authority of the board for doing what lie did, and
his acts were the acts of the board, in judgment of law. It was, therefore,
an express contract entered into between the board, or its agent, and the
defendant ; and it was not in the power of the board, composed even of the
same men, after the service had been performed, to reseind the contract, and
withhold from the defendant the stipulated compensation. There is no
doubt, the board composed of other members, had the same power over this
matter as the former board; but it cannot be admitted, that it had any
greater power. The rejection, therefore, of these claims, on the 7th of Sep-
tember 1829, after all the services had been performed by the defendant,
can have no influence upon the question.

It has been argued, on the part of the United States, that the sanction
of the secretary of the navy, as one of the commissioners, can give no right
to the allowance, without the concurrence of the other members. This pro-
position is not denied ; but the testimony of Mr. Southard, as has been
already shown, goes fully to establish the fact, that he had the general
*authority of the board to act as its agent ; and leaves little or no
doubt of the sanction of the board to the particular claims in question.
It was, however, pretty strongly intimated at the bar, though it was not
understood to be positively asserted, that these facts could not be established
by parol, but that the proceedings of the board must be shown in writing,
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And this would seem to be one of the questions intended to be made under
the second prayer. It would be a sufficient answer to this, that no objection
was made at the trial, to the admission of the evidence. But the objection,
if it had been made, could not have been sustained. There is no general
principle of law known to the court, and no authority has been shown, estab-
lishing the doctrine, that all the proceedings of such boards must be in writ-
ing, or they shall be deemed void ; unless the statute under which they act
shall require their proceedings to be reduced to writing. It is certainly fit
and proper, that every important transaction of the board should be com-
mitted to writing. But the Iaw imposes no such indispensable duty. The
act of 1811 (2 U. S. Stat. 650), constituting the fund for navy hospitals,
only makes the secretaries of the navy, treasury and war departments, a
board of commissioners, by the name and style of commissicners of navy
hospitals, and gives some general directions in what way the fund is to be
employed ; but the mode and manner of transacting their business is not in
any respect prescribed. It is not true, even with respeet to corporations,
that all their acts must be established by positive record evidence. In the
case of the Bank of the United States v. Dandridge, 12 Wheat. 69, this court
says, “ we do not admit as a general proposition, that the acts of a corpora-
tion are invalid, merely from an omission to have them reduced to writing,
unless the statute creating it makes such writing indispensable as evidence,
or to give them an obligatory force ; if the statute imposes such restriction
it must be obeyed.” Considering then the testimony of Mr. Southard as
competent evidence to establish the acts of the board, it shows very clearly,
that the services rendered by the defendant, and for which he claims com-
pensation, were not embraced within his duties as secretary of the board ;
but were extra services, for which the commissioners agreed to make him
compensation.

* Another question may, perhaps, arise, under the latter branch ol
the second prayer, whether the sanction or approval by the board of
commissioners was an indispensable preliminary step to entitle the defend-
ant to set up in the present action his claim against the demand of the Uni-
ted States. And we think it was not. If the board had authority to employ
the defendant to perform the services which he has rendered, and thesc
services have been actually rendered at the request of the board, the law
implies a promise to pay for the same.

This principle is fully established in the case of the United States v. Wil-
kins, 6 Wheat. 143 ; which brought under the consideration of the court the
act of the 3d of March 1797 (1 U. S. Stat. 512), providing for the settlement
of accounts between the United States and public receivers. And the court
says, “there being no limitation as to the nature and origin of the claims
for a credit which may be set up in the suit, we think it a reasonable con-
struction of the act, that it intended to allow the defendant the full benetit
at the trial of any credit, whether arising out of the particular transaction
for which he was sued, or out of any distinct and independent transaction,
which would constitute a legal or equitable set-off, in whole or in part, of
the debt sued for by the United States,” subjeet, of course, to the require-
ment of the act, that the claim must have been presented to the proper
accounting officers and disallowed. The circuit court, therefore, properly
refused to give the instructions, asked on the part of the United States.
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The instructions given to the jury are as follows: If the jury believe
from the evidence, that the regular duties to be performed by the defend-
ant, as secretary to the commissioners of the navy hospital fund, at the
stated salary of $250 per annum, did not extend to the receipt and disburse-
ment of the fund ; that the duty of receiving and disbursing the fund was
required of, and performed by, him, as an extra service, over and above the
regular duties of his said appointment ; that it has been for many years the
general practice of the government, and its several departments, to allow to
persons, though holding offices or clerkships, for the proper duties of which
they receive stated salaries or other fixed *compensation, commissions, (%19
over and above such salaries or other compensation, upon the receipts *+ ™
and disbursements of public moneys appropriated by law for particular ser-
vices, when such receipts and disbursements were not among the ordinary
and regular duties appertaining to such oftices or clerkships, but superadded
labor and responsibility, apart from such ordinary and regulav duties ; and
that the defendant took upon himself the labor and responsibility of such
receipts and expenditures of the navy hospital {und, at the request of said
commissioners, or with an understanding on both sides, that he should be
compensated for the same as extra service, by the allowance of a commis-
sion on the amount of such receipts and expenditures, then it is competent
for the jury in this case to allow such commissions to the defendant on the
said receipts and disbursements, as the jury may find to have been agreed
upon between the s1id commissioners and the defendant ; or in the absence
of any specific agreement fixing the rate of commissions, such rate as the
jury shall find to be reasonable, and comformable to the general usage of
the government and its departments in the like cases. These instructions
were entirely correct, and in conformity to the rules and principles laid
down in the former part of this opinion.

Another bill of exceptions was taken to the ruling of the court, with
respect to evidence of usage. The record states, that upon the trial of this
cause, the defendant offered to prove, by the testimony contained in the
preceding bill of exceptions, the general usage of the different departments
of the government, in allowing commissions to the officers of government
upon disbursements of money, under a special authority, not connected with
their regular official duties. The counsel of the United States objected to
the admission of parol evidence to prove snch usage, but the court permit-
ted the evidence to be given. The real point of this exception is not very
apparent. From the form in which it is put, it would seem, that the objec-
tion was to the admission of parol evidence of the usage. But this proba-
bly was not the restricted sense in which the objection was intended to be
made. The offer, however, was not to *introduce new evidence of 450
usage, but to prove it by the testimony contained in the preceding ! s
bill of exceptions. It amounted, therefore, to nothing more than a mere
inference or deduction from the evdience already before the court and jury,
and which had been admitted without objection. But we see no grounds
for objection against the us.ge offered to be proved, and the purpose for
which it was so offered, as connected with the very terms upon which the
defendant was employed to perform the services. It was not for the pur-
pose of establishing the right, but to show the measure of compensation,
and the manner in which it was to be paid. Mr. Southard states, that it
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was the understanding of the commissioners, that the defendant was to
receive compensation, in the mode and according to the practice of the
government, in other similar cases. And the usage offered to be shown
was, that such compensation was made by allowing commissions on the dis-
bursement of the money expended ; and in this point of view it was entirely
unexpectionable. We are accordingly of opinion, that the judgment must
be affirmed.

Tai1s cause came on to be heard, on the transcript of the record from the
circuit court of the United States for the district of Columbia holden in and
for the county of Washington, and was argued by counsel : On considera-
tion whereof, it is ordered and adjudged by this court, that the judgment
of the said circuit court in this cause be and the same is hereby aflirmed.

*51] *Uwrrep States, Appellants, v. Juax Prrcarman, Appellee.

Florida land-claims.

Spanish treaty.— Fvidence.

Juan Percheman claimed 2000 acres of land, lying in the territory of Florida, by virtue of a grant
from the Spanish governor, made in 1815 ; his title consisted of a petition presented by him-
self to the governor of East Florida, praying for a grant of 2000 acres, at a designated place, in
pursuance of the royal ovder of the 29th of March 1815, granting lands to the military who
were in St. Augustine, during the invasion of 1812 and 1813 ; a decree by the governor,
made 12th December 1815, in conformity to the petition, in absolute property, under the author-
ity of the royal order, a certified copy of which decree and of the petition, was directed to be
issued to him from the secretary’s office, in order that it may be to him, in all events, as equiv-
alent of a title in form; a petition to the governor, dated 31st December 1815, for an order of
survey, and a certificate of a survey having been made on the 20th of August 1819, in obedi-
ence to the same. This claim was presented, according to law, to the register and receiver of
East Florida, while acting as a board of commissioners to ascertain claims and titles to lands
in East Florida; the claim was rejected by the board, and the following entry made of the
same: *“ In the memorial of the claimant to this board, he speals of a survey made by authority
in 1829 ; if this had been produced, it would have furnished some support for the certificate of
Aguilar; as it is, we reject the claim:” Held, that this was not a final action on the claim, in
the sense those words are used in the act of the 26th of May 1830, entitled ““an act supple-
mentary to,” &c.

Even in cases of conquest, it is very unusual, for the conqueror to do more than displace the
sovereign and assume dominion over the country.

The modern usage of nations, which has become law, would be violated ; that sense of justice
and of right, which is acknowledged and felt by the whole civilized world, would be outraged ;
if private property should be generally confiscated, and private rights annulled, on a change in
the sovereignty of the country. The people change their allegiance, their relation to their
ancient sovereign is dissolved; but their relations to each other, and their rights of property
remain undisturbed.!

Had Florida changed its sovereign, by an act containing no stipulation respecting the property of
individuals, the right of property in all those who became subjects or citizens of the new gov-
ernment would have been unaffected by the change ; it would have remained the same as under
the ancient sovereign.

The language of the second article of the treaty between the United States, and Spain, of 22d
February 1819, by which Florida was ceded to the United States, conforms to this general prin-
ciple.

1 Delassus ». United States, 9 Pet. 118,130 ; Wall. 527. See United States v. Repentigny,
Strother ». Lucas, 12 Id. 411 ; Leitensdorfer ». 5 Id. 211.
Webb, 20 How, 177; Langdeau ». Hanes, 21
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The eighth article of the treaty must be intended to stipulate expressly for *the security of private
property, which the laws and usages of nation would, without express stipulation, have con-
ferred ; no construction which woald impair that security, further than its positive words
require, would seem to be admissible; without it, the titles of individuals would remain as
valid under the new government as they were under the old ; and those titles, so far at least
as they were consummated, might be asserted in the courts of the United States, independ-
ently of this article.

The treaty was drawn up in the Spanish as well as in the English languages ; both are original, and
were, unquestionably, intended by the parties to be identicial ; the Spanish has been translated ;
and it is now understood, that the article expressed in that language is, that * the grants shall
remain ratified and confirmed to the persons in possession of them, to the same extent,” &o.,
thus conforming exactly so the universally received law of motions.

If the English and Spanish parts can, without violence, be made to agree, that construction which
establishes this conformity ought to prevail.

No violence is done to the language of the treaty, by a construction which conforms the English
and Spanish to each other ; although the words * shall be ratified and confirmed,” are properly
woras of centract, stipulating for some future legislation, they are not necessarily so ; they
may import, that * they shall be ratified and confirmed ” by force of the instrument itself.
When it is observed, that in the counterpart of the same treaty, executed at the same time, by
the same parties, they are used in this sense, the construction is proper, if not unavoidable.!

In the case of Foster ». Neilson, 2 Pet. 258, this court considered those words importing a con-
tract ; the Spanish part of the treaty was not then brought into view, and it was then supposed,
there was no variance between them ; it was not supposed, that there was even a formal dif-
ference of expression in the same instrument, drawn up in the language of each party. Had
this circumstance been known, it is believed, it would have produced the construction which is
now given to the article.

On the 8th of May 1822, an act was passed * for ascertaining claims and titles to land within the
territory of Florida.” Congress did not design to submit the validity of titles, which were
‘“valid under the Spanish government, or by the law of nations,” to the determination of the
commissioners acting under this law ; it was necessary to ascertain these claims, and to ascer-
tain their location, not to decide finally upon them ; the powers to be exercised by the commis-
sioners ought to be limited to the object and purpose of the act.

In all the acts passed upon this subject, previous 1o May 1880, the decisions of the commissioners,

or of the register and receiver acting as commissioners, have been confirmed. Whether these
acts affirm those decisions by which claims are rejected, as well as those by which they are
recommended for confirmation, admits of some doubt; whether a rejection amounts to more
than a refusal to recommend for confirmation, may be a subject of serious inquiry; however
this may be, it can admit of no doubt, that the decision of the commissioners was conclusive in
no *case, until confirmed by an act of congress. The language of these acts, and among (%53
others, that of the act of 1828, would indicate, that the mind of congress was directed
solely to the confirmation of claims, not to their annulment. The decision of this question is
not necessary to this case.

The act of 26th May 1830, entitled *“ an act to provide for the final settlement of land-claims in
Florida,” contains the action of congress on the report of the commissioners of 14th January
1830, in which is the rejection of the claim of the petitioner in this case; the 1st, 2d and 3d
sections of this act confirm the claims recommended for confirmation by the commissioners ;
the 4th section enacts, * that all remaining claims, which have been presented according to law,
and not finally acted upon, shall be adjudicated and finally settled upon the same conditions,”
&c. It is apparent, that no claim was finally acted upon, until it had been acted upon by
congress ; and it is equally apparent, that the action of congress, in the report containing this
claim, is confined to the confirmation of those titles which were recommended for confirmation.
Congress has not passed upon those which were rejected ; they were, of consequence, expressly
submitted to the court.

From the testimony in the case, it does not appear, that the governor of Florida, under whose
grant the land is claimed by the petitioner, exceeded his authority in making the grant.

18ee (farcia ». Lee, 12 Pet. 511; United Wall. 634; Dauterive v. United States, 101
States v. Miranda, 16 Id. 155; United States U. S. 708.
v. Clarke, Id. 228 ; United States v, Lynde, 11
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Papers translated from a foreign language, respecting the transactions of fo%'eign oﬁicer§, with
whose powers and authorities the court are not well acquainted, containing uncertain and
incoraplete references to things well understood by the parties, but not understood by the court,
should be carefully examined, before it pronounces that an officer holding a high place of trust
and confidence, has exceceded his authority. -

On general principles of law, a copy of a paper, given bya public officer, whose duty it is to keep
the originals, ought to be received in evidence.!

Apprar from the Superior Court of the Eastern District of Florida. On
the 17th of Septmber 1830, Juan Percheman filed in the clerk’s office of the
superior court of the eastern district of Florida, a petition, setting forth his
claim to a tract of land, containing 2000 acres, within the district of East
Florida, situated at a place called the Ockliwaha, along the margin of the
river St. John.

The petitioner stated, that he derived his title to the said tract of land
under a grant made to him, on the 12th day of December 1815, by Governor
Tstrada, then Spanish governor of East Florida, and whilst East Florida
belonged to Spain.  The documents exhibiting the alleged title annexed to
the petition were the following :

*I1is Excellency the Governor :—Don Juan Percheman, ensign of
the corps of dragoons of America, and stationed in this place, with
due veneration and respect, appears before your excellency, and says, that in
virtue of the bounty in lands, which, pursuant to his royal order of the 29th
of March, of the present year, the king grants to the military which were
of this place, in the time of the invasion which took place in the years 1812
and 18183, and your petitioner considering himself as being comprehended
in the said sovereign resolution, as it is proved by the annexed certificates
of his lordship Brigadier Don Sebastian Kindelan, and by that which your
lordship thought proper to provide herewith, which certiffcates express the
merits and services rendered by your petitioner at the time of the siege, in
counsequence of which, said bounties were granted to those who deserved
them, and which said certificates your petitioner solicits from your goodness
may be returned to him, for any other purposes which may be useful to
your petitioner ; therefore, he most respectfully supplicates your lordship
to grant him two thousand acres of land, in the place called Ockliwaha,
situated on the margin of St. John’s river, which favor he doubts not to
receive from your good heart and paternal dispositions. St. Augustine of
Florida, 8th December 1815, JUAN PERCHEMAN.

54

St. Augustine of Florida, 12th December 1815. Whereas, this officer,
the party interested, by the two certificates inclosed, and which will be
returned to him for the purposes which may be convenient to him, has proved
the services which he rendered in the defence of this province, and in con-
sideration also of what is provided in the royal order of the 29th March
last past, which he cites, I do grant him the two thousand acres of land
which he solicits, in absolute property, in the indicated place ; to which
effect, let a certified copy of this petition and decree be issued to him from

1 United States ». Wiggins, 14 Pet. 384; Davenport, 15 How. 7; Meehan v, Forsyth, 24
United Siates v. Rodman, 16 Id. 180; United Id. 176. "
States v. Delespine, Id, 226 ; United States v.
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the secretary’s office, in order that it may be to him, in all events, an equiv-
alent of a title in form. ESTRADA.

Prrrrion.—Iis Excellency the Governor: Don Juan Percheman, ser-
geant of the squadron of dragoons of America, stationed in this place, with
due veneration and respect, appears before your excellency, and says, that
in virtue of the royal *bounties in lands, granted by his majesty, by . __
his royal order of the 29th of March of the present year, to the mili- [*66
tary individuals who were in this place aforesaid, in the time of the invasion
thereof, in the years 1812 and 1813, and your petitioner considering himself
as included in the said royal resolution, as he proves it by the annexed cer-
tificates, exhibited with due solemnity, one of them from the Brigadier
Don Sebastian Kindelan, and the other with which your excellency thought
proper to provide him, which certificates express the merits and services
which he acquired and rendered in the time and epochs of the siege, in con-
sequence of which the meritorious were thus rewarded, and which certifi-
cates your excellency will be pleased to return to your petitioner, for other
purposes which may be useful to him, wherefore, your petitioner most
respectfully supplicates your excellency to be pleased to grant him two
thousand acres of land, in the place called Ockliwaha, sitnated on the mar-
gins of the river St. John, which favor he doubts not to receive from the
benevolent and charitable dispositions of your excellency. St. Augustine
of Florida, on the 8th of December 1815, JuaNx PERCHEMAN.

Decrer.—St. Augustine of Florida, on the 12th of December 1815.
Whereas, this officer interested proves by the two certificates annexed, and
which will be returned to him for such purposes as may suit him, the ser-
vices which he has rendered in the defence of this province, and also in
consideration of the provisions of the royal order, under date of the 29th
March last, which is referred to, I do grant to him, in absolute property, the
two thousand acres of land, in the place which he indicates ; for the attain-
ment of which, let a certified copy of this petition and decree be issued to
him ; which documents will, at all events, serve him as a title in form.

EsTRADA.

I, Don Tomas de Aguilar, under-lieutenant of the army, and secretary
for his majesty of the government of this place, and of the province there-
of, do certify, that the preceding copy is faithfully drawn from the original,
which exists in the secretary’s office, under my charge ; and in obedience
to what is *ordered, I give the present, in St. Augustine of Flor-
ida, on the 12th of December 1815. ToMAS DE AGUILAR.

%58

Peririon ror survev.—His Excellency the Governor: Don Juan
Percheman, ensign of the corps or dragooms, and commandant of the
detachment of the same, stationed in this place, with due respect, represents
to your excellency, that this government having granted your petitioner
two thousand acres of land in the place called Ockliwaha, on the margin of
the river St. John, he may be permitted to have the same surveyed by a
tompetent surveyor, as soon and at any time your petitioner will find it con-
venient, which favor your petitioner hopes to receive from the high consid-
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eration of your excellency. St. Augustine of Florida, on the 31st Decem-
ber 1815. JuaN PERCHEMAN.

St. Augustine, 31st December 1815. The preceding petition is granted.
EsTRADA.

I, Don Robert McHardy, an inhabitant of this province, and appointed
surveyor, by decree of this government, rendered on the 31st December 1815
in behalf of the interested party, do certify, that I have surveyed for Don
Juan Percheman, lieutenant of the Havana dragoons, a tract of land con-
taining two thousand acres, situated on the south side of Ockliwaha, and is
conformable in all its circumstances to the following plat. In testimony
whereof, I sign the present, in St. Augustine of Flonda on the 20th of
August 1819. R’T McHarbpy.

The petitioner proceeded to state, that his claim to said tract of land so
claimed by him, was submitted to the examination of the board of commis-
sioners appointed under and in virtue of an act of the congress of the United
States of America, entitled “an act for ascertaining claims and titles to lands
in the territory of Ilorida, and to provide for the survey and disposal of
the public lands in Florida,” passed the 3d day of March 1823. And that the
land so claimed by him, and situated as afotesaid, within the territory of

%577 Florida, and within the jurisdiction *of this honorable court, as afore-
‘4 said, was embraced by the treaty between Spain and the United States
of the 22d of I’ebluary 1819 ; that his claim to said land had not been finally
settled, under the provisions of the act of the congress of the United Stdteb,
entitled ““an act supplementary to the several acts providing for the settle-
ment and confirmation of private land-claims in Florida,” j %xod the 22d day
of May 1828, or of any of the acts to which the said last- 1euted act is supple-
mentary ; and that the claim of the petitioner to the said land had not been
reported by the said commissioners appointed under any of the said acts of
congress, or any other, or by the register and receiver acting as such, under
the several acts of the congress of the United States in such case made and
provided, as ante-dated or forged, and that the said claim had mnot been
annulled by the aforesaid treaty between Spain and the United States, nor
by the decree ratifying the same. Wherefore, he prayed, that the validity
of his claim to said land might be inquired into, and decided upon, by the
court, and that, in pursuance of an act of congress for that purpose, in that
case made and provided, the United States be made a party defendant to
this petition, and that process, &c.

On the 2d of October, the attorney of the United States for the district
of Kast Florida filed an answer to the petition of Juan Percheman, in which
it is stated, that on the 28th of November 1823, he, the said Juan Perche-
man, sold, transferred and conveyed to one Francis P. Sanchez, all his right,
title and interest in the tract of land .claimed by him ; which, the answer
asserted, appeared by a copy of the conveyance annexed to the action, and
that he had not, at the time of the filing of his petition, any right, title or
interest in the land. The answer admitted, that the claim of the said Francis
P. Sanchez to the said tract of land was duly presented to the register and
receiver of the district, while they were acting as a board of commissioners
to ascertain titles to land in East Florida ; and averred, that the said claim
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was finally acted upon and rejected by the said register and receiver, while
lawfully acting as aforesaid, as appeared by a copy of their report therecn,
annexed to the answer. The United States further said, that the tract of
land claimed *by the petitioner contains a less quantity than 3500 [*58
acres, to wit, but 2000 acres, by the showing of the petitioner himself,
and that the court bad no jurisdiction in the case, nor could any court
exercise jurisdiction over the claim against the United States. The answer
submitted, that if the Governor Estrada did make the grant or concession set
forth by the petitioner, at the time, “and in the manner alleged in the said
petition of bill of complaint, he made it contrary to the laws, ordinances and
royal regulations of the government of Spain, which were then in force in
East Florida, on the subject of granting lands, and without any power or
authority to do so, and that the said grant was, therefore, null and void ; and
that the right and title to said tract of land, consequently, vested in the said
United States, as will more fully appear by reference to the laws, ordinances
and royal regulations aforesaid.”

The proceedings of the register and receiver on the claim of Francis P.
Sanchez, referred to in the answer, were as follows :

“This is a certificate of Thomas de Aguilar, that in December 1815,
Estrada granted Don Juan Percheman, cornet of squadron of dragoons, for
services, two thousaud acres of land, at a place called Ockliwaha, on the St.
John’s river. In 1819, Percheman sold to Sanchez. In the memorial of the
claimant to this board, he speaks of a survey made by authority in 1819. If
this had been produced, it would have furnished some support to the certifi-
cate of Aguilar. As it is, we reject the c¢laim.”

The petitioner, by an amended petition, filed on the 14th of December
1830, stated, that the register and receiver of the United States for Kast
Florida, in their final report on the land-claims, transmitted on the 12th
December 1828, to the secretary of the treasury, reported the claim of the
petitioner as rejected, on the ground, that the claim depended on a certificate
only of Don Thomas Aguilar, notary of the Spanish government in East
Florida ; and he averred, that his claim depended on an original grant on file
in the office of the public archives of Kast Florida, a certified copy of which
was filed with the petition in the court, dated 8th December 1815.

The amended petition also stated, that the sale made by him *of
the tract of land described in the original petition, was a conditional
sale, and no more. It also stated, that the register and receiver further
reported, that the survey of the tract of land, made by the authority of the
Spanish government, was not produced to them ; but the petitioner averred
the contrary, for that the survey was filed with the claim, and was before
them, when they examined the same ; for the truth of which averment, a cer-
tificate from the keeper of the office of archives was filed with the amended
petition.

On the hearing of the case before the supreme court for the district of
East Florida, the claimant, by his counsel, offered in evidence, a copy from
the office of the keeper of public archives, of the original grant on which
this claim was founded ; to the receiving of which in evidence, the said
attorney for the United States objected, alleging that the original grant
itself should be produced, and its execution proved, before it could be
admitted in evidence, and that the original only could be received in evi-
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dence ; which objection, after argument from the counsel, was overruled by
the court, and the copy from the office of the keeper of the pablic archives,
certified according to law, was ordered to be received in evidence. And the
court further ordered, that though, by the express statute of this territory,
copies are to be received in evidence, yet, in cases where either the claimant
or the United States shall suggest that the original in the office of the
keeper of the public archives is deemed necessary to be produced in court,
on motion therefor, a subpwna will be issued, by order of the court, to the
said keeper, to appear and produce the said original in court for due exam-
ination there.

‘The court proceeded to a decree in the case, and adjudged, that the claim
of the petitioner as presented was within its jurisdiction—¢that the grant
is valid, that it ought to be, and by virtue of the statute of the 26th
of May 1830, and of the late treaty between the United States and Spain,
it is confirmed.” The United States appealed to this court.

The case was argued by Zaney, Attorney-General, for the United
States ; and by White, for the appellee.

*For the United States, it was contended :—1. That the copy of
“the grant and other proceedings produced by the petitioner, were not
admissible in evidence, but the original papers ought to have been produced.
2. That the court had not jurisdiction of the case, under the act of congress
of May 26th, 1830 ; the claim in question having been finally acted upon
and rejected by the register and receiver. 3. If the court had jurisdiction
of the claim, the suit could be maintained only by Francis P. Sanchez, to
whom Percheman had conveyed his interest ; and the court erred in confirm-
ing and decreeing the land to Percheman. 4. That if these points are
against the United States, the authority exercised by the Spanish governor
in making the grant to the appellee, was not within the royal order of the
king of Spain.

l. As to the first point, the admissibility in evidence of certified copies
of the grant and other proceedings, the attorney-general cited the act of
congress of May 26th, 1824, § 4 ; of May 23d, 1828 ; and the Laws of Ilo-
rida of July 3d, 1823, § 4.

2. As to the second point, that the court had not jurisdiction of the case,
under the act May 26th, 1830, the claim having been finally acted upon and
rejected ; he cited the fourth section of that law. The acts cf congress
made the decision of the commissioners, and afterwards of the register and
receiver, final, in all cases under 3500 acres. Kor the correctness of this
position, he referred to the various provisions of the laws on the subject of
the c¢laims to lands in Florida, which are found in the 1st, 4th, 5th and 6th
sections of the act of May 8th, 1822 ; the 2d section of the act of March
3d, 1823 ; the 4th and 5th sections of the act of February sth, 1827 ; and
the 4th and 6th sections of the act of May 23d, 1828. The language
and provisions of all these laws, he contended, sustain the position, that
the decision of the register and receiver upon the claim of the appellee
was final, as his claim was within 3500 acres. The act of congress of May
26th, 1824, gave jurisdiction to decide on all claims to lands in Missouri.
In Arkansas, the jurisdiction was confined to claims not exceed-
ing one league *square. No argument can, therefore, be drawn in
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favor of the jurisdiction in Florida, from that given in Missouri. The
restrictive words in the act of 1828, are not in the act of 1824 ; and their
introduction shows, that the legislature, warned by experience, did not
mean to give the same jurisdiction which it had given before. Nor did the
act of 26th of May 1830, mean to extend the jurisdiction beyond that given
by the law of 1828. It uses strong words of restriction. It refers to the
jurisdiction given by the law of 1828, and not that given by the act of
1824, It is said, that the act of 1830, § 4, would be nugatory, according to
this construction. If that were the case, it would not alter the plain mean-
ing of the words. The legislature intended to provide for any cases which,
in the various legislation on that subject, might, by possibility, be found
not to have been finally acted on, and to supersede the necessity of further
legislation. The fact that no such case existed, and that there is nothing
for it to operate on, and that there were no cases brought to the view of
the legislature, for which this section provides, cannot affect its construc-
tion. Congress meant, to provide for any unforeseen contingency, and any
cases unknown or overlooked, which had not been finally acted on.

3. As to the third point, that if the court had jurisdiction, the claim
could only be maintained by Francis P. Sanchez, it was argued, that the
provisions of the act of 1824, required that the party having title must file
the petition ; the language of the section which gives the power to the com-
missioners to decide is, ¢ to hear and determine all questions relative to the
title of the claimants.” Thus, the title under which a claimant presents
himself must be exhibited, and the decision of the commissioners, and after-
wards of the register and receiver, must be upon the title. The conveyance
of the appellee to Sanchez was absolute ; it gave him all the title and rights
derived from the grant of the Spanish governor; it made him the legal
owner of the tract of land described in the grant ; and thus, by him only, or
by those holding under him, could a petition be presented, nnder the provi-
sions of the act of congress. The petition of the appellee was a suit in
chancery against *the United States, by a person who claims the title
against every one else, and he must show his title, and establish it as [
a complete title, before he can be relieved. Act of congress of 1824, § 6 ;
Act of 1830, § 4. Iow can land be decreed to one, in a court of chancery,
when it appears to the court, that he is not entitled to it, and that another
is the owner of it ?

4. To sustain the position that Governor Estrada was not authorized by
the royal order of the king of Spain to make the grant to the appellee, it
was argued, that the powers of the governor did not extend to the issuing
of grants for so large a tract of land as that claimed by the petitioner in
this case. The royal order of March 29th, 1815 (White’s collection of Land
Laws 248), the letter of Governor Kindelan to the captain-general of
Cuba (White’s Collection of Land Laws 247), were cited. Also, Unifted
States v. Arredondo, 6 Pet. 727-8.

White, for the appellee.—The appellee, who was petitioner in the court
below, obtained a decree of confirmation to his elaim of two thousand arpens
of land in East Florida. From that decree, the United States have appealed,
and the grounds upon which that appeal was taken, have been explained by
the attorney-general. This case is one of great importance, because it
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involves a principle common to a number of others, and more especially,
because the honor and good faith of the government of the United States.

The title set up by the petitioner, an officer in the service of the king of
Spain, is admitted to be genuine. It was made by the governor of East
Florida, in pursuance of a royal order promulgated in 1815. It was made
to one of the officers, specially designated as a person intended to be bene-
fited by the royal bounty which dictated the ordinance. The grant was
made as a remuneration for services rendered by the claimant to the pro-
vince, at a time of great peril, occasioned by external invasion and internal
insurrection. The grant was made prior to the limitation contained in the
%631 treaty, and was presented to the commissioners *appointed to ascer-

1 tain claims and titles to land in East Florida. Upon this state of the
facts presented on the record, three points will be submitted on the part of
the appellee to the consideration of the court, and relied upon in support
of the decree of the court below. 1. This title was confirmed by the treaty
of the 22d of February 1819. 2. It is not competent for congress to pass
any law authorizing any tribunal created under its authority to invalidate
such a title. 8. By the act of 1830, this court has jurisdiction of the case.

The first point involves the construction of the treaty. Whether is the
8th article executory or executed ? This requires an examination into the
article itself, and the negotiations which led to it. By the treaty of the
22d of February 1819, Spain ceded the Floridas to the United States. The
latter acquired these provinces and their appendages in full sovereignty,
including all public grounds and edifices, and all vacant lands which were
not private property. Article 2d. It was stipulated between the high con-
tracting parties, that all grants made by his Catholic Majesty, or his lawful
authorities, before the 24th of January 1818, in the ceded territory, should
remain confirmed and acknowledged, in the same manner as they would
have been, if the provinces had continued under the dominion of his Catholic
Majesty. Article 8th. TFurther time was given to proprietors who had
been prevented from fullfiling the cdnditions of their grants, by the recent
circumstances of the Spanish monarchy, and the revolutions in Europe.
The inhabitants of the ceded territory were protected in all their rights, and
became citizeus of the United States. Articles 5th and 6th.

Congress has, from time to time, adopted various legislative provisions
for the purpose of preserving the national faith, separating private property
from the public domain, and securing the individual titles intended to be
protected by the treaty. Commissioners were appointed to examine land-
claims, with authority to confirm grants not exceeding a certain size, and
*to report those above that limit to congress. When these commis-
sions were dissolved, similar powers were vested in the register and
receiver of the land-offices. In some instances, an option was given to the
holders of certain grants, to select a league square within their respective
concessions, upon condition of sirrendering the residue by deed to the
United States. Through these and other means, the titles of the smaller
proprietors have, for the most part, been definitely adjusted, and the larger
claims alone remain for settlement. These, congress, by act of 23d May
1828, authorized the courts of the territory to hear and determine, with an
appeal to the supreme court of the United States. Several cases have been
adjudicated in the courts below. Decisions have been pronounced, not
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easily reconcilable, if not at total variance with each other ; appeals have
been taken, and the questions discussed are now before this court, whose
judgment is deeply interesting, not merely to the parties on the record, but
the numerous other suitors whose rights, or supposed rights, depend on
similar principles.

One or two considerations of a general nature may here, it is presumed,
be not inappropriately introduced. Those who represent the interests of
the United States in some of the cases before the court, have thought proper
to assume, as one ground of defence, that the confirmation or rejection of
these titles is matter essentially of executive or legislative cognisance, and
addresses itself exclusively to their discretion. The question, they urge, is a
political, not a judicial one, and is equally unfit to be submitted to, and
incapable of being decided by, a court. Waiving all considerations of the
bardship and mockery of referring claimants under a treaty to a tribunal
incompetent to afford them redress—forbearing to touch on the indecorum
of a construction which attributes to congress an act of futile or deceptive
legislation—it will be enough to say, that this interpretation, it is believed,
has been once considered and rejected. Soulard’s Case, 4 Pet. 511. The
argument, indeed, amounts to little more than this—we have bound our-
selves to do what Spain would have done. What that is, we know not ;
and having referred the question to those who cannot decide it, we will,
therefore, do nothing. *Perfidy often wears the mask of subtlety,
as well from shame as cowardice ; but it is seldom that the counsel-
lors of bad faith, if they condescend to argue at all, are satisfied with a
defence so feeble.

The act of congress requires the court to examine and decide upon these
claims, in conformity with the law of nations, the treaty, and the laws of
Spain. It is proposed to consider the subject, in reference to each of these
defence so several rules of decision.

1. The law of nations. It is conceiyed, that, according to the mitigated
rights of war, as now well understood and settled by international law, the
lands of individuals are safe, even after conquest, Vatt. lib. 3, c. 13, § 200 ;
much less, can a cession, of itself, destroy private rights. Absolute or per-
fect grants, it is believed, would be protected by the law of nations, inde-
pendent of the treaty. Some legislative recognition of their validity might
mndeed be necessary to sustain a suit upon them in our courts, but the
national obligation to respect them could hardly be denied. It is in behalf
of concessions or inchoate grants, that the stipulations of the treaty were
most requisite and important. To the acts of the Spanish government in
this respect, not merely the authority of res adjudicata, such as belongs
to all foreign sentences and decrees, was given by the treaty ; its effect
Was to make binding on us, all that would have been valid against Spain ;
and to oblige us to complete whatever she, in good faith, had "begun, but
left' unfinished. A detailed examination of the maxims of customary inter-
national Jaw, as they would bear upon the rights of proprietors of land in
Flor}da, is not called for, in the presence of an express treaty stipulation ;
and in referring to the law of nations as a rule of decision for the courts,
congress perhaps had more expressly in view such part of it as relates to the

Interpretation of treaties. This will be more conveniently considered under
another head.

[*65
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2. The treaty. This instrument, it is contended, shall be most liberally
construed. Its interpretation is to be sought in the motives and policy of
the parties ; in their words, and in their acts. *The leading objects
of the United States were, to procure a more convenient and secure
frontier ; to command the Gulf of Mexico, the outlet of a large portion of
their commerce; to obtain indemnity for their merchants, and to secure
themselves against the annoyance they must naturally expect from Florida,
in the hands of an enemy, or a false or feeble neutral. It is notorious, that
for more than a century, this territory had been a constant source of injury,
jealousy and vexation to the adjoining colonies and states. The colony of
Georgia was founded as a barrier against the encroachments of the Span-
iards ; and the refuge and encouragement afforded by the latter to abscond-
ing slaves, hostile Indians, and other incendiaries, was a continued cause of
complaint, from the settlement of Carolina to the Seminole compaign. In
examining the interests and duties of the United States in connection with
this subject, it is not as landed proprietors alone that we must regard them.
The rage for new settlements, indeed, makes this the chief point among the
people, and greatly increases the prejudices against the large grants; but
the court is far above the contagion of their example.

To consider the cession of Florida merely as a land-jobbing transaction,
would be doing great injustice to the liberal and enlightened policy which
sought this valuable acquisition, with steady calmness, through so long a
course of evasion and delay. Yet its value, even in that point of view, is
not unworthy ef notice. Thirty-five millions and a half of acres, of which,
up to the 30th of June 1828, but little more than a million and a half had
been granted or sold (Reports of Committees, II. R. No. 95, 2d session, 20th
congress), will surely, after making a most liberal allowance for the satisfac-
tion of unsettled land-claims, more than refund to us the five millions paid
to our own merchants. Computing but thirty millions at the minimum
price to which it is proposed to reduce the refuse lands, the United States
will receive back their principal frém the soil, and obtain the sovereignty
for nothing.

It is admitted, that in the cession of a province, the disposition of the
inhabitants and their effects is a question of policy between the parties. To
divest them of their rights of property is, however, in modern times, an
sans unheard of cruelty. Usually, *the option is allowed them of becom-
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1 ing subjects of the new government, or of selling their estates, and
removing within a specified period. Such were the terms of cession of this
very provinece, from Spain to Britain, in 1763 ; and {rom Britain to Spain,
twenty years afterwards. It will be borne in mind by the court, that pop-
ulation rather than land is the want of the United States ; that their policy
as to naturalization is as liberal as that which the wisest modern philosopher
has praised in the greatest of the ancient republics ; and that sovereignty,
not soil, was the great motive for the acquisition. Our government, it may
safely be affirmed, neither contemplated the expulsion of the ancient inhab-
itants, nor any injury to their property. The terms held out in the treaty
ceding Louisiana, as well as that by which Florida was acquired, show, that
the United States never intended to grasp a barren sceptre, and wave it
over a dispeopled territory. The inhabitants were made citizens ; the prov-
ince was to become a state. Can it be imagined, that any rational govern-
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ment would act so unwisely, as to receive into their society a large body of
foreigners, endow them with civil rights and political power ; and, after
rendering them disaffected, by stripping them of their property, leave to
these malcontents the protection of an extensive, important and exposed
frontier ?

Many of the motives which must have operated on Spain are equally
obvious. She naturally wished to extinguish demands, the justice of which
had been admitted, while their satisfaction had been evaded, until all the
arts of procrastination were exhausted. She might desire to get rid of a
useless and expensive appendage ; and she must have foreseen, that it would
probably be wrested from her as an indemnity, if she trifled much longer
with our patience. But in yielding up the inhabitants, with the territory,
she would naturally stipulate most favorably for the people she was about
to surrender. She did not intend to sacrifice them ; their fidelity to her in
every vicissitude ; the temptations by which they had been assailed ; the
invasions to which they had been exposed ; their sufferings, their constancy,
their very helplessness, all pleaded powerfully in their favor. In the eighth
article, two parties were stipulating for the *security and advantage *68
of a third, whom both had the strongest reasons to cherish and pro- [
tect. It is submitted, therefore, with some degree of confidence, that, so
far as the motives and policy of the parties afford a key to the meaning of
their words, the construction most favorable to the claimants is permitted
to, nay, is enjoined upon, the court.

Before proceeding to examine the language of the treaty, a few observa-
tions on the rules of interpretation may, perhaps, be pardoned. Jurists gen-
erally admit that all grants, contracts and stipulations are to be taken most
strongly against the grantor. Cooper’s Justinian, in note, 601. The words
of the party promising are to be regarded rather than those of the party to
whom the promise is made. Vattel, lib. 2, c. 17, § 267. Other general rules
are to be found in the works of the most esteemed publicists, and must be
familiar to the court. Grotius, lib. 2, ¢. 16, 186 ; Vatt. lib. 2,c. 17, § 270.
Among the rest, that interpretation which is drawn from the reason of the
act is strongly and safely recommended. Vatt. lib. 2, ¢. 17, § 287. A
special rule of construction has, moreover, been deduced from the character
of the stipulation itself ; hence the distinction between things favorable and
things odious—a distinction recognised by Grotius and Vattel. Grotius, lib. 2,
c. 16, § 10, p. 148 ; Vattel, lib. 2, ¢. 17, § 300, 301, 303. The difference be-
tween the former, and mere acts of liberality prejudicial to the sovereign,
13 illustrated by the last named author (Vatt. lib. 2, c. 17, § 310), in such
a manner, as leaves no doubt to which class the provisions of the eighth
article belong. What, indeed, can be more clearly entitled to rank among
things favorable, than engagements between nations securing the private
property of faithful subjects, honestly acquired under a government which
1s on the eve of relinquishing their allegiance, and confided to the pledged
protection of that country which is about to receive them as citizens?

This brings us to the words of the treaty. There is a difference between
thfé English and the Spanish versions of the eighth article. Both are equally
originals, but surely the justice and liberality of the United States will extend
to the claimants the full benefit of either. The first difference is in r*g9
*rendering “ concesiones de terrenos,” as grants of land. Concesiones,
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it is apprehended, is a term much broader than grants, and comprehends all
which we, in the technical language of our land-laws, might call entries or
warrants of survey or location. The substitution of lawful, in the English,
for legitimos, in the Spanish, will be commented on in another place. The
residue of the clause, that those grants shall be ratified and confirmed to the
persons in possession of the Jands, to the same extent that the same grants
would be valid, &e., is by no means equivalent to the Spanish phraseology.
The latter, fairly rendered, is to this effect : < All concessions of lands made
by his Catholic Majesty, or by his legitimate authorities, before the 24th
January 1818, in the aforeraid territories, which his majesty cedes to the
United States, shall remain confirmed and acknowledged to the persons in
possession of them (Z. e. the concessions), in the same manner that they would
have been, if the dominion of his Catholic Majesty over these territories had
continued.”

The difference between declaring that these grants shall be ratified and
confirmed to the persons in possession of the lands, to the same extent that
the same grants would have been valid, &c., and saying that all concessions
of land shall remain confirmed and acknowledged to the persons in possession
of them (i. e. the title-papers), in the same manner that they would have been,
&c., is sufficiently obvious and important ; the sense is materially different.
The English side of the treaty leaves the ratification of the grants executory
—they shall be ratified ; the Spanish, executed—they shall continue acknowl-
edged and confirmed, quedaran artificados. Quedan signifies remain or con-
tinue, and in this sense is used in the last clause of the same article—guedan
anuladas y de ningun valor, remain null and of no effect. In the English,
possession refers to the Jands ; in the Spanish, to the grants. The relative
ellas agrees with the antecedent concesiones ; if it referred to terrenos, the
relative would have been e/los. No word equivalent to extent is to be found
in the Spanish.

It has been supposed, with little reason, that the eighth article might be
interpreted to confer a discretiou, rather than impose an obligation, on the
American government. It is one of the admitted rules of construction, that
interpretations which *lead to an absurdity, or render an act null, are
to be avoided. Vattel, lib. 2, c. 17, §§ 282, 304. The king of Spain
can annul a grant made by himself, without any allegation of surprise or
fraud, simply in virtue of his absolute will and sovereign power. It is too
late for us to deny that position ; we have recognised it by the treaty ; the
grants to Alagon, Vargas, and Punon Rostro were annulled. By the treaty,
we succeed to all the rights of Spain ; the concessions made by Spain are to
continue valid to the same extent, &c. ; but will it be asserted, that, in suc-
ceeding to the rights of Spain, we succeed to the right of his Catholic
Majesty to annul the grants of his subjects? Can it be pretended, that the
provisions of the eighth article were designed only to leave all grants, perfect
and inchoate, as completely at the mercy of the American government as
they had been at that of the Spanish monarch ?

In attempting to ascertain the true meaning of the parties, it is humbly
conceived, we are not confined to the language of the treaty ; we may look
into the negotiations which preceded it. In this instance, there 1s a parti-
cular propriety in doing so. ¢ As the instrument of ratification, an assential
part of the whole treaty, refers to the history of the negotiation, it lets in the

44

*70]




1833] OF THE UNITED STATES.
United States v. Percheman.

whole of that history, as matter to be adverted to, according to all the strict-
ness of legal argument, in reasoning on the construction of the claim in ques-
tion. The matter is thus made capable of being argued, as if the question
were upon an act of parliament, or private deed, reciting the circumstances
under which it was obtained. One might, therefore, rest, as elucidating the
case, upon all the authorities, which establish, with respect to private and
diplomatic instruments, that however general and comprehensive particular
expressions may by, they ought, in their effect, to be confined to the parti-
cular object the parties had in view. The reports of the court of chancery
in England contain a variety of instances as to the restriction of deeds, how-
ever widely expressed, to the particular object of the parties, founded on a
review of the circumstances under which they were made. (See Cholmondeley
v. Clinton.) It is also observed by Vattel (§ 268), that we are to interpret
a clause in the utmost latitude that the strict *and appropriate mean- rEn
ing of the words will admit of, if it appears that the author had in ¢
view everything which that strict and appropriate meaning comprehends ;
but we must interpret it in a more limited sense, when it appears probable
that the author did not mean it to extend to everything which the strict pro-
priety of the terms might be made to include.” MS. Opinion of Sir John
Joseph Dillon, on Rattenbury’s grant.

A short sketch of the negotiations, with some brief extracts and refer-
ences, will therefore be submitted. In January 1818, the government of
the United States proposed to the Chevalier de Onis to terminate all differ-
ences in the following terms : 1. Spain tocede all territory eastward of the
Mississippi. 2. The eastern boundary to be the Colorado. 3. Claims for in-
demnities to be referred to commissioners. 4. The lands in East Florida’
and to the Perdido, to be held as security for the indemnities ; but no grant
subsequent to August 11th, 1802, to be considered valid. 5. Spain to be
released from the payment of the debts. (2 Lyman’s Diplomacy U. States,
p. 183.) On the 24th October 1818, Don Luis de Onis proposes to cede the
Floridas : “ the donations to sales of land made by the government of his
majesty, or by legal authorities, until this time, are nevertheless to be valid.”
1 Executive Papers, 1st sess. 16th cong. 181920, doc. 2, p. 25. The secre-
tary of state replies, October 31st, 1818, “neither can the United States
recognise as valid all the grants of land, until this time, and at the same
time renounce all their claims for indemnity.” He adverts to the notice
given to the government of Spain, that all the grants lately made within
those territories (i. e. to Alagon, Vargas, &c.), must be cancelled, unless
some other adequate fund should be provided to satisfy the claims of the
United States and their citizens. 1 Executive Papers, 1st sess. 16th cong.
1819-20, doc. 2, p. 25. De Onis rejoins, 10th November 1818, “my second
proposal has been admitted by your government, with this modification, that
all grants and sales of land made by his Catholic Majesty, or by lawful
Spanish authorities in the Floridas, from the year 1802 to the present, shall
be null and void. To this mudification, in its absolute sense, I carnot assent,
inasmuch *as it is offensive to the dignity and imprescriptible rights .
of the crown of Spain ; which, as the legitimate owner of both the o
Floridas, had a right to dispose of those lands as it pleased : and further, as
the said modification, would be productive of incalculable injury to the
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bond fide possessors, who have acquired, settled and improved those tracts
of land.” ¢ The extent of what I can agree to is, that the late grants made
by his Catholic Majesty in the Floridas, since the 24th of January last, the
date of my first note, announcing his Majesty’s willingness to cede them to
the United States (the said grants having been made with a view to pro-
mote population, cultivation and industry, and not with that of alienating
them), shall be declared null and void, in consideration of the grantees not
having complied with the essential conditions of the cessions, as has been the
fact.” 1 Ex. Papers, 1st sess. 16 cong. doc. 2, p. 26.

On the 9th of February 1819, the minister of Spain submitted his pro-
ject of a treaty. The ninth article, answering to the eighth of the present
treaty, is as follows : ¢ All grants of lands made by his Catholic Majesty,
or his legitimate authoritics, in the aforesaid territories of the two Floridas,
and others which his majesty cedes to the United States, shall be confirmed
and acknowleged as valid, excepting those grants which may have been
made after the 24th of January of last year, the date that the first propo-
sals were made for the cession of those provinces, which shall be held null,
in consideration of the grantees not having complied with the conditions of
the cession.” 1 Ex. Papers, 1st cess. 16th cong. doc. 2, p. 37. On the 13ti
of February 1819, the American secretary offered his counter-project, in
which the eighth article proposed stands thus : ¢ All grants of land made
by or in the name of his Catholic Majesty in the aforesaid territories, after
the 24th of January 1818, shall be held null, the conditions of the said
grants not having been performed by the grantees. All grants made before
that date, by his Catholic Majesty, or by his legitimate authorities in the
said territories, the conditions of which shall have been performed by the
grantees, according to the tenor of *their respective grants, and none
other, shall be confirmed and acknowledged as valid.” 1 Ex. Papers,
1st sess. 16th cong. doc. 2, p. 43.

In the minute or protocol of conferences preserved by M. Hyde de
Neuville, whose good offices were interposed on this occasion, the following
entry will be found: ¢ Art. 8th. This article cannot be varied from what
is contained in the chevalier’s project, as the object of the last clause therein
is merely to save the honor and dignity of the sovereignty of his Catholic
Majesty.” “Note of Mr. Adams thereon.—Agreed, with the following
explanation ; that all grants of land which shall not be annulled by this con-
vention are valid to the same extent as they are binding on his Catholic
Majesty.” < Remarks of M. de Neuville—The secretary of state observed
to me, that the federal government would, most assuredly, never entertain
the idea of disturbing individuals who were vested with a dond fide title to
their property ; but, as a treaty ought not to cover fraudulent practices, so
no more could be asked of the United States than could be offered by his
Catholic Majesty ; that being in this case substituted for his majesty, they
would scrupulously fulfil their engagements, but that more could not be
expected of them.” ¢ The secretary of state even proposes, if M. de Onis
wishes it, that the article shall be inserted in the treaty, as proposed by the
minister of Spain, on condition that the above explanation shall be given in
the form of a note. The federal government, unwilling to leave anything
in a state of doubt or uncertainty, only wishes to place on the most secure
footing whatever is just and honorable, and is at the same time perfectly
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satisfied that his Catholic Majesty neither asks nor wishes more.” 1 Ex.
Papers, 1st sess. 16th cong.,doc. 2, p. 48.

The eighth article was finally inserted as it at present stands ; but doubts
arising whether the recent large grants were effectually excluded by the
words of the treaty, Mr. Adams writes to the Chevalier de Onis, on the 10th
March 1818, that it was distinetly understood that the grants to Alagon,
Varges and Punon Rostro were all annulled by the treaty, as much as if
they had been specifically named, and that they will be so *held by Py

. 4
the United States. (1 Ex. Papers, 1st sess. 16th cong.,doc. 2, p. 63.) *
Mr. Adams, on the 14th July 1819, submits to M. de Neuville the following
observations on the eighth article: “M. de Neuville’s particular attention
is requested to the difference between the two projected articles, because it
will recall particularly to his remembrance the point upon which the discus-
sion concerning this article turned. By turning to the written memorandum,
drawn up by M. de Neuville himself, of this discussion, he will perceive he
has noted that M. de Onis insisted, that this article could not be varied from
what was contained in the chevalier’s project, as the object of the last clause
therein was merely to save the honor and dignity of the sovereignty of his
Catholic Majesty.” It was then observed by Mr. Adams, that the honor
and dignity of his Catholic Majesty would be saved by recognising the
grants prior to the 24th of January, as ‘“valid to the same extent as
they were binding on his Catholic Majesty ;” and he agreed to accept
the article, as drawn by M. de Onis, with this explanation. (See M. de
Neuville’s memorandum.) It was on this occasion, that M. de Neuville
observed, that, if the grants prior to January 24th, 1818, were confirmed
only to the same extent that they were binding on the king of Spain, there
were many bond fide grantees, of long standing, in actual possession of their
grants, and having actually made partial settlements upon them, but who
had been prevented by the extraordinary circumstances in which Spain had
been situated, and the revolutions in Europe, from fulfilling all the condi-
tions of their grants;-that it would be very harsh to leave these persons
liable to a forfeiture, which might indeed, in rigor, be exacted from them,
but which very certainly never would be, if they had remained under the
Spanish dominion. It will be remembered by M. de Neuville, how earnestly
he insisted upon this equitable suggestion, and how strongly he disclaimed
for M. de Onis every wish or intention to cover, by a provision for such
persons, any fraudulent grants. And it was then observed by M. de Necu-
ville, that the date assumed, of 24th of January 1318, was not sufficient for
guarding against fraudulent grants, because they might be easily ante-dated.
It was with *reference to these suggestions of M. de Neuville, after- P
wards again strenuously urged by M. de Onis, that the article was L 7
finally modified as it now stands in the treaty, declaring all grants subse-
quent to 24th January 1818, absolutely null, and those of prior date valid,
to the same extent only that they would have been binding on the king;
but allowing to bond fide grantees, in actual possession, and having com-
menced settlements, but who had been prevented by the late circumstances
of the Spanish nation, and the revolutions in Europe, from fulfilling all the
conditions of their grants, time to complete them. The terms of the article
accord precisely with the intentions of all the parties to the negotiation, and
‘the signature of the treaty. Ifthe dates of the grants are subsequent to the
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24th of January 1818, they are annulled by the date ; if prior to that date,
they are null, because¢ not included among the prior grants confirmed.”
1 Ex. Papers, 1st sess. 16th cong. pp. 68, 69.

From all these documents, the clear inference is, that the great subject
of anxiety with our negotiator was the large grants to Alagon, Vargas and
Punon Rostro. It was against them almost alone that the article was
directed. The American government, indeed, at one time, proposed to
carry the date back to 1802, by which means they would have excluded the
claims of Forbes, Arredondo and others, with whose existence, there is every
reason to believe, they were perfectly well acquainted. But this pretension
was speedily abandoned. If there appeared a distinct declaration on the
part of the American government, that the sole object of the eighth article
was to exclude the grants to Alagon, Punon Rostro and Vargas, such dec-
laration, it is apprehended, would be conclusive. It could no longer be
deemed just or honorable, to apply the question ordinary and extraordinary
to other grants, dated before the 24th January 1818, with a view of extort-
ing from them, by legal subtlety, something which should debar their pro-
prictors the benefits of that very article which was framed solely to admit
them, and to exclude others. Yet, it is respectfully submitted, that no
express admission of the fact could be stronger than the implication arising
from this correspondence. If, however, an explicit avowal on the part of
our government will alone be received, we refer to the message of the pres-
061 ident to congress, in which *he tells that body, “ it was the intention

4 of the parties to annul these latter grants, and that clause was drawn

for that express purpose and none other.” 1 Ex. Papers, 1st sess. 16th cong.
1819-20, doc. 2, p. 5.

May we not ask, whether this is the sole purpose to which it is now
sought to be applied, and how far it is consistent with justice and good faith,
to extend the effect of the clause in question beyond what either of the
parties contemplated at the time of its adoption ?

The application of the common-law principle, that a grant may be abso-
lutely void, where the officer issuing it had no authority, is insisted on ; and
it is asserted, that the royal governors of the Spanish colonies had no power
to make sales or donations of the public lands, except in very limited quan-
tities and under numerous restrictions. An inquiry into the truth of this
assertion will be attempted, according to the limited means within our
power ; and the more readily because of the intimations thrown out by this
court in the case of Souwlard and Smith. 4 Pet. 511.

Every fair presumption is against these supposed limitations. Legal or
constitutional restrictions upon the power of the king, or his officers, accord-
ing to our ideas of them, are inconsistent whith the character of the Spanish
monarchy. They are hardly comprehensible by a native of that country
and have been rejected, together with the constitutional monarchy, by the
people of Spain. How is it possible to reconcile limitations of power with the
fundamental maxim, ¢ the will of the prince has the force of a law ?” Por-
tions of the royal authority, as arbitrary as that of the king himself, were
intrusted to the several governors of provinces, each of whom, within the
limits of his own government, was the image of his sovereign, and, in prac-
tice, at least, and in popular opinion also, absolute. The only restraints
upon his acts were his instructions, and accountability to the king ; but the
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royal instructions, and the residencia, or account of his transactions, which
the governor was obliged to give were not properly legal limitations upon
his power, but rather directions for the exercise of his discretion, and secur-
ities for his good behavior. *Every nation has its own manner of .,
securing the fidelity of its agents. Free governments are constructed - iy
upon the principle of intrusting as little power as possible, and providing
against its abuse preventively by all species of checks and limitations
Arbitrary ones proceed upon the principle of bestowing ample powers and
extensive discretion, and guarding against their abuse by prompt and strict
accountability and severe punishment. Both have been invented by man-
kind for purposes of mutual defence and common justice, but the prevading
spirit of the one is preventive, of the other vindicatory. How absurd would
it be, then, to apply the maxims of the one government to the acts of
the other. As well might we judge the life of Pythagoras by the law
of the New Testament, or the philosophy of Zoroaster by that of Newton,
as subject the administration of a Spanish governor to the test of magna
charta, the bill of rights, the habdeas corpus act, or the principles of Amer-
ican constitutional law.

Even the laws of the Indies, obscure, perplexed, and sometimes even
unintelligible, as they are, hardly reached across the ocean ; and the decline
of the Spanish, like that of the Roman empire, was marked by the absolu-
tism of the distant prefects.

Nor were the offices of captain-general, intendant or sub-delegate, sine-
cures. Intrusted with the command and defence of remote and exposed
possessions ; often reduced to the greatest extremeties, for the want of
money and supplies ; neglected by the feeble government of the mother
country, they were yet expected to guard the colony, and execute the most
rigorous system of monopoly, amid greedy neighbors and an impoverished
people. They were frequently obliged to create their own resources ; and
some idea of their difficulties, and the devotion and address which sur-
mounted them, may be formed by remembering how long the able but cruel
Morilla protacted a desperate warfare, amid every species of distress and
destitution. Their first duty was to preserve his Catholic Majesty’s province,
committed to their care; and if they did it, and could only do it by some
invasions of the fisc, or dilapidations of the royal domain; does it lie with
us to complain of their fidelity to *him, and vitiate those titles which .
were devised from a law above all others—necessity ? See White’s L e
Land Laws, 235; 7 Ex. Doc. 1824-25, p. 2 ; also, MS. extracts from Col.
McKee’s correspondence. See also the letter of Gov. Chester to the Earl of
Dartmouth, MS. Letter Book, West Florida, 18th Nov. 1775, p. 34.

This general outline of the treaty, the negotiations which led to it, the
objects of the contracting parties, cannot fail to be considered by the court
In the adjudication of every case presented to it. If it be considered, as it
has been proved and admitted in part, in another case decided at the last
term, that the treaty itself operated as a confirmation of every legitimate
and valid title which “emanated from his Catholic Majesty, or his lawful
authorities, prior to the 24th of J anuary 1818 ;” it only remains to be shown,
tlla1s‘this was such a title. Juan Percheman was an officer in the Spanish
8ervice, at the period of the invasion of that province in 1812-13. He was
referred to by name, in the royal dispatch, and this grant was made in
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absolute property to him, as a remuneration for his services. How is it
attempted by the government agents to defeat so just and equitable a
claim ?

The first ground taken is, that “the copy of the grant is not admissible
evidence, but the original ought to have been produced and proved. This
involves the question, what is a copy, and what an original, under the Spanish
government, as defined by the Spanish laws. This is a paper certified by
the escribano of government, to be a full copy of the petition and decree of
the governor of Kast Florida. It is, in fact, the original grant. The peti-
tion and decree of the governor are preserved in the oftice of the escribano,
are placed there in proper books as composing the diligencias of his office.
These papers never go out, any more than the notes of the surveyors, upon
which a grant issues in the United States. In this country, the original
patent, signed by the governor or president, is delivered to the patentee,
and the copy is retained in the office. Now, if we are asked why this is so,
the answer is, “ ita lex scripta est.” It is the law and custom of Spain and
- her provinces ; and it would be as reasonable to ask, why *has she

1 ot adopted the common law of England? The decree of the gov-
ernor has been certified under his seal of office, and the seal and signature
proved.

The second point relied upon by the agents of the United States, to
avoid the confirmation of this grant, is, the court has not jurisdiction, the
claim having been finally settled by the rejection of the register and
receiver., It the title was confirmed by the treaty, which is the supreme
law of the land, the United States have no power to create a tribunal
“finally to reject a claim,” without an appeal to this court. Such an act
would directly violate the treaty, and must be considered void. The deci-
sions of the commissioners and register and receiver have never been con-
sidered final by congress itself. In every report made since the date of the
Louisiana treaty upon claims, which the commissioners nominally had
power to decide, an act of congress has been deemed necessary to consum-
mate the title.

There is a case in point, in the very act relating to the report, in which
it is contended, that this claim has been finally rejected. The first section
of the act of congress to confirm it, provides, that all the cases, except those
subsequent to a certain period, are confirmed and approved. Here, the
government agents have two horns of a dilemma. If the decrees of this
register and receiver, like the laws of the Medes and Persians, are irrever-
sible, it must operate both ways. It will not do, for any honest government
to say it is final when in our favor, aliter when against us. If the proposi-
tion be maintained, that a register and receiver appointed to sell lands, and
who were not selected with reference to their ability to decide tbose
delicate legal questions, have been invested with such extraordinary powers
over the rights of individuals ; it will follow of course, that all such as were
excluded by congress, were improperly excluded, and the decision which
bars the hope of redress against this claim, will give confirmation to all
those rejected. A contrary doctrine would involve the absurd consequence
of the assumption by congress of judicial power, and of its exercise in
*g01 reversing the decisions of a tribunal vested with *autherity by law

! to decide in the last resort, or, to use the language of the attorney-

50




1833] OF THE UNITED STATES. 80
United States v. Percheman.

general, “finally to decide.” The register and receiver never had such a
power, and it was not competent to congress to confer it, without a palpa-
ble violation of the treaty. The register and receiver never had power to
decide this case at all; and consequently, could not have rejected it. The
cases which were authorized to be presented to commissioners, divided
themselves into two classes, one of which the commissioners decided, sub-
ject to the approval of congress, and the other they reported to the secretary
of the treasury. Thkis was regulated by the quantity. The act of 1822
required them to decide claims under one thousand acres, and report all
over that quantity. The act of 1823 increased the quantity, in certain cases,
to three thousand five hundred acres. These specified cases were such as
where the owners were in the actual possession and occupation of the land
at the date of the treaty. It was intended to give a preference to actual
occupants, who have always been deservedly favorites with the congress of
the United States. This was a case in which the owner, Juan Percheman,
was not in possession at the date of the treaty ; and consequently, the
register and receiver could only report, and not decide his case. The report
was made, and opposite the name of the claimant with' a short note was
written “rejected.” In this state, this case was presented to congress. It
is evident, that it was not prepared before the register and receiver. This
report was made after the act of 1828. That act disposed of all claims
under a league square, and referred all over that quautity to the courts for
decision.

This brings us to the question of jurisdiction in this case. It is con-
tended, that the court cannot take jurisdiction of any case under a leaguc
square ; that is admitted under the act of 1828 ; this is a very different
case. The act of 1830 did not dispose of these cases. A part were refer-
red, by the first section, back to the register and receiver, requiring them
to report the evidence. Some were confirmed. This one was rejected,
without the power to reject, because it was over one thousand, and under
three thousand five hundred acres, without proof of actual possession. The
first section of the act of 1830 disposes of certain Spanish claims; the
second, of *conflicting Spanish and British claims; the third, of g
British claims ; the fourth section provides, that “all the remaining [ *81
claims which have been presented according to law, and not finally acted
upon, shall be adjudicated and finally settled upon the conditions, restric-
tions and limitations of the act of 1828.” The claim of Percheman was a
“remaining claim, not finally acted upon ;” because I have shown it could
1ot be acted upon by the register and receiver. It was one of those which
the law declared should be adjudicated upon the principles of the act of
1828. It will be observed by the court, that this act says nothing about
the quantity of land.

_ The question then arises, which must be decisive of the point of juris-
diction, do the words “adjudicated and settled upon the conditions, restric-
tions and limitations” of another law, confine the quantity to the amount
authorized by that law ? All these relate to the guo modo of the adjudica-
tion. The conditions are, that they are to file a bill, conduct their case, &c.
The restrictions are, that certain evidence shall be admitted, and certain
dates regarded. The limitations, that they shall be presented within a cer-
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tain time. All these relate to the mode of conducting the cases remaining ;
this is too plain to require argument.

The third point relied upon by the United States is, that the land was
conveyed by the grantee to F. P. Sanchez. Whether this land belongs to
Percheman or Sanchez must be perfectly immaterial to the United States.
If confirmed to Percheman, it operates ¢o énstanti as a confirmation to
Sanchez. The attempt to hunt up a deed, conditional or absolute, is but
an expedient to avoid the trial of the merits of the case, in the favorable
decision of which the United States, as a just government, ought to feel as
much solicitude as in the performance of the most sacred national obliga-
tion. These pleas in abatement and technical niceties may serve to retard
the country, impoverish individuals, promote litigation, and embarrass pub-
lic justice, at the expense of individual rights and public faith ; they never
can receive the sanction or countenance of this court. If the petition had
been filed in the name of Sanchez, and the astuteness of the government
agents could have discovered the point, we should have been thrown out of
*court, because possession is necessary to give validity to a deed, and
because the seal is to the name of attorney, and not to that of the
grantee. Such a deed conveys no title, and might have been excluded.
The record shows, however, that the contract was to be void, unless the
title was confirmed. The act of congress for 1823, dispenses with the
deraignment of title ; and this case is to be decided, not only according to
“the treaty,” but the “proceedings under the same.” That act, being one
of the proceedings under the treaty, dispenses with the production of deeds
from the grantee ; and sub-proprietors have a right to file their petition in
the name of the original grantee.

The last point made by the attorney-general was, that the governor had
no right to grant. This question has been raised in every Spanish case.
Such a point could not have been expected, in the face of the royal order
commandéng him to grant to the individual in question by name. This
question was settled at the last term; and although an attempt has
been made to reverse that decision, by a bill in congress, the judiciary
committee put the seal upon it, by a unanimous rejection. Upon the sub-
ject of the powers of Spanish governments, the court is furnished with
translations from Soloozano’s Politica Indiana. This author is one of the
most celebrated of the Spanish commentators. Iis authority was con-
sidered unquestionable by Lord ErLeENBorouGH in the court of king’s
bench, in the trial of the King v. Picton, Governor of Trinidad, 30 State
Trials 866. i

*82]

MagrsuarL, Ch. J., delivered the opinion of the court.—This is an
appeal from a decree pronounced by the judge of the superior court for the
district of East Florida, confirming the title of the appellee to 2000 acres
of land lying in that territory, which he claimed by virtue of a grant from
the Spanish governor, made in December 1815. The title laid before the
district court by the petitioner, consists of a petition presented by himself
to the governor of East Florida, praying for a grant of 2000 acres of land,
in the place called Ockliwaha, situated on the margin of St. John’s river;
*g31 which *he prays for in pursuance of the royal order of the 29th

4 of March 1815, granting lands to the military who were in St.
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Augustine, during the invasion in the years 1812 and 1813 ; to which the
following grant is attached.

St. Augustine of Florida, 12th of December 1815. Whereas, this
officer, the party interested, by the two certificates inclosed, and which
will be returned to him for the purposes which may be convenient to him,
has proved the services which he rendered in defence of this province, and
in consideration also of what is provided in the royal order of the 29th of
March last past, which he cites, I do grant him the two thousand acres
of land which he solicits, in absolute property, in the indicated place,
to which effect let a certified copy of this petition and decree be issued to
him, from the secretary’s office, in crder that it may be to him in all events
an equivalent of a title in form. EsTRADA.

In a copy of the grant, certified by Thomas de Aguilar, secretary of his
majesty’s government, the words “ which documents will at all events serve
him as a title in form,” are employed instead of the words «in order that it
may be to him in all events an equivalent of a title in form.”

The petitioner also filed his petition to the governor, for an order of
survey, dated the 31st of December 1815, which was granted on the same
day ; and a certificate of Robert McHardy, the surveyor, dated the 20th of
August 1813, that the survey had been made.

The attorney of the United States for the district, in his answer to this
petition, states, that on the 28th of November 1828, the petitioner sold and
conveyed his right in and to the said tract of land to Francis P. Sanchez, as
will appear by the deed of conveyance to which he refers; that the claim
was presented by the said Francis P. Sanchez to the register and receiver,
while acting as a board of commissioners to ascertain claims and titles to
land in East Florida, and was finally acted upon and rejected by them, as
appears by a copy of their report thereon. As the tract claimed by the
petitioner contains less than 3500 acres of land, and had been rejected by
the register and receiver acting as a board of *commissioners, the
attorney contended, that the court had no jurisdiction of the case.

At the trial, the counsel for the claimant offered in evidence, a copy from
the office of the keeper of public archives, of the original grant on which
the claim was founded, to the receiving of which in evidence the attorney
for the United States objected, alleging that the original grant itself should
be procured, and its execution proved. This objection was overruled hy
the court, and the copy from the office of the keeper of the public archives,
certified according to law, was admitted. The attorney for the United
States excepted to this opinion.

It appears, from the words of the grant, that the original was not in pos-
session of the grantee. The decreec which constitutes the title appears to
be addressed to the officer of the government, whose duty it was to keep the
originals and to issue a copy. Its language, after granting in absolute
property, is, “ for the attainment of which let a certified copy of this peti-
tion and decree be issued to him for the secretary’s office, in order that it
may be to him in all events equivalent to a title in form.” This copy is, in
contemplation of law, an original. It appears, too, from the opinion of the
Jjudge, “that by an express statute of the territory, copies are to be received
in evidence.” The judge added, that “ where either party shall suggest that
the original in the office of the keeper of the public archives, is deemed
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necessary to be produced in court, on motion therefor, a subpoena will be
issued, by order of the court, to the said keeper, to appear and produce the
said original for examination.” The act of the 26th of May 1824, “ enabling
the claimants of lands within the limits of the state of Missouri and territory
of Arkansas to institute proceedings to try the validity of their claims,” in
its fourth section, makes it the duty of ¢ the keeper of any public records
who may have possession of the records and evidence of the different tribu-
nals which have been constituted by law for the adjustment of land-titles in
Missouri, as held by France, upon the application of any person or persons
whose claims to lands have been rejected by such tribunals, or either of
*85] them, or on the application of any person interested, *or by the attor-

: ney of the United States for the district of Missouri, to furnish copies
of such evidence, certified under his official signature, with the seal of office
thereto annexed, if there be a seal of office.” The act of the 23d of May
1828, supplementary to the severai acts providing for the settlement and
confirmation of private land-claims in Florida, declares, in its sixth section,
that certain claims to lands in Florida, which have not been decided and
finally settled, ‘“shall be received and adjudicated by the judge of the
superior court of the distriet within which the land lies, upon the petition of
the claimant, according to the forms, rules, regulations, conditions, restric-
tions and limitations preseribed by (for) the district and claimants in the
state of Missouri, by act of congress approved May 26th, 1824, entitled,
“an act enabling the claimants,” &c. The copies directed by the act of
1824 would undoubtedly have been receivable in evidence on the trial of
claims to lands in Missouri. Every reason which could operate with congress
for applying this rule of evidence to the courts of Missouri, operates with
equal force for applying it to the courts of Florida ; and a liberal construc-
tion of the act of May 23d, 1828, admits of this application. The fourth
section of the act of May 26th, 1830, ““ to provide for the final settlement of
land-claims in Florida,” adopts, almost in words, the provision which has
been cited from the sixth section of the act of May 23d, 1828. Whether
these acts be or be not construed to authorize the admission of the copies
offered in this cause, we think that, on general principles of law, a copy
given by a public officer whose duty it is to keep the original, ought to be
received in evidence. We are all satisfied, that the opinion was perfectly
correct, and that the copies ought to have been admitted.

We proceed then to examine the decree which was pronounced, confirming
the title of the petitioner. The general jurisdiction of the courts not
extending to suits against the United States, the power of the superior court
for the district of East Florida to act upon the claim of the petitioner,
Percheman, in the form in which it was presented, must be specially con-
*361 ferred by statute. It is conferred, if at all, by *the act of the 26th of

] May 1830, entitled “an act to provide for the final settlement of land-
claims in Florida.” 'The fourth section of that act enacts, <“that all the re-
maining claims which have been presented according to law, and not finally
acted upon, shall be adjudicated and finally settled upon the same conditions,
restrictions and limitations, in every respect, as are prescribed by the act of
congress approved the 23d of May 1828, entitled “ an act supplementary,” &c.

The claim of the petitioner, it is admitted, “had been presented accord-
ing to law ;” but the attorney for the United States contended, that “1t
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had been finally acted upon.” The jurisdiction of the court depends on the
correctness of the allegation. In support of it, the attorney for the United
States produced an extract from the books of the register and receiver, act-
ing as commissioners to ascertain claims and titles to land in East Florida,
from which it appears, that this claim was presented by Francis P. Sanchez,
assignee of the petitioner, on which the following entry was made. “Iu the
memorial of the claimant to this board, he speaks of a survey made by au-
thority in 1819 ; if this had been produced, it would have furnished some
support for the certificate of Aguilar ; as it is, we reject the claim.” Isthis
rejection a final action on the claim, in the sense in which those words are
used in the act of the 26th of May 1830 ?

In pursuing this inquiry, in endeavoring to ascertain the intention of
congress, it may not be improper to review the acts which have passed on
the subject, in connection with the actual situation of the person to whom
those acts relate. Florida was a colony of Spain, the acquisition of which
by the United States was extremely desirable. It was ceded by a treaty
concluded between the two powers at Washington, on the 22d day of Feb-
ruary 1819. The second article contains the cession, and enumerates its
objects. The eighth contains stipulations respecting the titles to lands
in the ceded territory.

It may not be unworthy of remark, that it is very unusual, even in cases
of conquest, for the conqueror to do more than to displace the sovereign and
assume dominion over the country. The modern usage of nations, which
has become law, *would be violated ; that sense of justice and of right
which is acknowledged and felt by the whole civilized world would ! e
be outraged, if private property should be generally confiscated, and private
rights annulled. The people change their allegiance ; their relation to their
ancient sovereign is dissolved ; but their relations to each other, and their
rights of property, remain undisturbed. If this be the modern rule, evenin
cases of conquest, who can doubt its application to the case of an amicable
cession of territory ? Had Florida changed its sovereign by an act contain-
ing no stipulation respecting the property of individuals, the right of pro-
perty in all those who became subjects or citizens of the new government
would have been unaffected by the change ; it would have remained the
same as under the ancient sovereign. The language of the second article
conforms to this general principle : “His Catholic Majesty cedes to the
United States in full property and sovereignty, all the territories which be-
long to him, situated to the eastward of the Mississippi, by the name of
East and West Florida.” A cession of territory is never understood to be
a cession of the property belonging to its inhabitants. The king cedes that
only which belonged to him ; lands he had previously granted, were not his
to cede. Neither party could so understand the cession ; neither party
could consider itself as attempting a wrong to individuals, condemned by
the practice of the whole civilized world. The cession of a territory, by its
hame, from one sovereign to another, conveying the compound idea of sur-
rendering at the same time the lands and the people who inhabit them,
would be necessarily understood to pass the sovereignty only, and not to
Interfere with private property. If this could be doubted, the doubt would
Pe removed by the particular enumeration which follows: ¢The adjacent
Islands, dependent on said provinces, all public lots and squares, vacant lands,
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public edifices, fortifications, barracks and other buildings which are not
private property, archives and documents which relate directly to the pro-
perty and sovereignty of the said provinces, are included in this article.”
This special enumeration could not have been made, had the first clause of
the article been supposed to pass not only the objects thus enumerated, but
*881 private property also. The grant *of buildings could not have been

I limitea by the words ¢ which are not private property,” had private
property been included in the cession of the territory.

This state of things ought to be kept in view, when we construe the
eighth article of the treaty, and the acts which have been passed by con-
gress for the ascertainment and adjustment of titles acquired under the
Spanish government. That article, in the English part of it, is in these
words:  All the grants of land made before the 24th of January 1818, by
his Catholic Majesty, or by his lawful authorities, in the said territories
ceded by his majesty to the United States, shall be ratified and confirmed
to the persons in possession of the lands, to the same extent that the same
grants would be valid if the territories had remained under the dominion of
his Catholic Majesty.”

This article is apparently introduced on the part of Spain, and must be
intended to stipulate expressly for that security to private property which
the laws and usages of nations would, without express stipulation, have con-
ferred. No construction which would impair that security further than its
positive words require, would seem to be admissible. Without it, the titles
of individuals would remain as valid under the new government as they
were under the old ; and those titles, so far at least as they were consummate
might be asserted in the courts of the United States, independently of this
article.

The treaty was drawn up in the Spanish as well as in the English lan-
guage ; both are originals, and were unquestionably intended by the parties
to be identical. The Spanish has been translated, and we now understand,
that the article as expressed in that language, is, that the grants ¢ shall
remain ratified and confirmed to the person in possession of them, to the
same extent,” &c.—thus conforming exactly to the universally received doc-
trine of the law of nations. If the English and the Spanish parts can, with-
out violence, be made to agree, that construction which establishes this con-
formity ought to prevail. If, as we think must be admitted, the security
of private property was intended by the parties ; if this security would have
been complete without the article, the United States could .have no motive
for insisting on the interposition of government in order to give validity
*g9] to titles which, accorfling *to the usages of the civilized world, were

already valid. No violence is done to tho langunage of the treaty by
a construction which conforms the English and Spanish to each other.
Although the words “shall be ratified and confirmed,” are properly the
words of contract, stipulating for some future legislative act ; they are not
necessarily so. They may import that they ¢ shall be ratified and confirmed,”
by force of the instrument itself. When we observe, that in the counterpart
of the same treaty, executed at the same, time by the same parties, they are
used in this sense, we think the construction proper, if not unavoidable. In
the case of Foster v. Neilson, 2 Pet. 253, this court considered these words as
importing contract. The Spanish part of the treaty was not then brought
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to our view, and we then supposed, that there was no variance between them.
We did not suppose, that there was even a formal difference of expression
in the same instrument, drawn up in the language of each party. Had this
circumstance been known, we believe it would have produced the construc-
tion which we now give to the article.

This understanding of the article must enter into our construction of the
acts of congress on the subject. The United States had acquired a territory
containing near thirty millions of acres, of which about three millions had
probably been granted to individuals. The demands of the treasury, and
the settlement of the territory, required that the vacant lands should be
brought into the market ; for which purpose, the operations of the land-office
were to be extended into Florida. The necessity of distinguishing the vacant
from the appropriated lands was obvious ; and this could be effected only by
adopting means to search out and ascertain pre-existing titles. This seems
to have been the object of the first legislation of congress. On the 8th of
May 1822, an act was passed, “for ascertaining claims and titles to land
within the territory of Florida.” The first section directs the appointment
of commissioners for the purpose of ascertaining the claims and titles to lands
within the territory of Florida, as acquired by the treaty of the 22d of Feb-
ruary 1819.

*It would seem, from the title of the act, and from this declaratory %90
section, that the object for which these commissioners were appointed,
was the ascertainment of these claims and titles. That they constituted a
board of inquiry, not a court exercising judicial power and deciding finally
on titles. By the act “for the establishment of a territorial government in
Florida,” previously passed at the same session, superior courts had been
establish in East and West Florida, whose jurisdiction extended to the trial
of civil causes between individuals. These commissioners seem to have been
appointed for the special purpose of procuring promptly for congress that
information which was required for the immediate operations of the land-
office. In pursuance of this idea, the second section directs, that all the
proceedings of the commissioners, the claims admitted, with those rejected,
and the reason of their admission and rejection, be recorded in a well-bound
book, and forwarded to the secretary of the treasury, to be submitted to
congress. To this desire for immediate information, we must ascribe the
short duration of the board. Their session for East Florida was to terminate
on the last of June in the succeeding year ; but any claims not filed previous
to the 81st of May in that year, to be void and of no effect.

These provisions show the solicitude of congress to obtain, with the utmost
celerity, that information which ought to be preliminary to the sale of the
public lands. The provision, that claims not filed with the commissioners
previous to the 30th of June 1823, should be void, can mean only that they
should be held so by the commissioners, and not allowed by them. Their
power should not extend to claims filed afterwards. It is impossible to sup-
Pose, that congress intended to forfeit real titles, not exhibited to their com-
missioners within so short a period.

The principal object of this act is further illustrated by the sixth section,
which directed the appointment of a surveyor who should survey the country;
taking care to have surveyed and marked, and laid down upon a general plan
to be kept in his office, the metes and bounds of the claims admitted.
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The fourth section might seem, in its language, to invest the commis-
*91] §ioners witl.x judicial powers, and to enab}e them to *decide as a court

* 1in the first instance, for or against the title in cases brought before
them ; and to make such decision final, if approved by congress. It directs,
that the “said commissioners shall proceed to examine and determine on the
validity of said patents,” &c. If, however, the preceding part of the section
to which this clause refers be considered, we shall find in it almost conclu-
sive reason for the opinion, that the examination and determination they
were to make, bad relation to the purpose of the act, to the purpose of quiet-
ing speedily those whose titles were free from objection, and procuring that
information which was necessary for the safe operation of the land-office;
not for the ultimate decision, which, if adverse, should bind the proprietor.
The part of the section describing the claims iuto the validity of which the
commissioners were to examine, and on which they were to determine, enacts,
that every person, &c., claiming title to lands under any patent, &c., ¢ which
were valid under the Spanish government, or by the law of nations, and
which are not rejected by the treaty ceding the territory of East and West
Florida to the United States, shall file, &c.” Is it possible, that congress
could design to submit the validity of titles, which were ¢ valid under the
Spanish government, or by the law of nations,” to the determination of these
commissioners ? It was necessary to ascertain these claims, and to ascertain
their location, not to decide fin2"y upon them. The powers to be exercised
by the commissioners, under these words, ought, therefore, to be limited to
the object and purpose of the act. The fifth section, in its terms, enables
them only to examine into and confirm the claims bhefore them. They were
authorized to confirm those claims only which did not exceed one thousand
acres.

From this review of the original act, it results, we think, that the object
for which this board of commissioners was appointed, was to examine into
and report to congress such claims as ought to be confirmed ; and their
refusal to report a claim for confirmation, whether expressed by the term
¢ rejected,” or in any other manner, is not to be considered as a final judicial
*99] *decision on the claim, binding the tlt.l(-‘,'Of th.e party ; but as a rejec-

i tion for the purposes of the act. This idea is strongly supported by
a consideration of the manner in which the commissioners proceeded, and
by an examination of the proceedings themselves, as exhibited in the reports
to congress. The commissioners do not appear to have proceeded with open
doors, deriving aid from the argument of counsel, as is the usage of a judi-
cial tribunal, deciding finally on the rights of parties ; but to have pursued
their inquiries like a board of commissioners, making those preliminary in-
quiries which would enable the government to open its land-office ; whose
inquiries would enable the government to ascertain the great bulk of titles
which were to be confirmed, not to decide ultimately on the titles which
those who had become American citizens legally possessed.

On the 3d of March 1823, congress passed a supplementary act, which
also provided for the survey and disposal of the public lands in East Florida.
It authorizes the appointment of a separate board of commissioners for East
Florida, and empowers the commissioners to continue their sessions until
the second Monday in the succeeding February, when they were to return
their proceedings to the secretary of the treasury. This act dispenses with
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the necessity of deducing title from the original grantee, and authorizes the
commissioners to decide on the validity of all claims derived from the
Spanish government, in favor of actual settlers, where the quantity elaimed
does not exceed 3500 acres. The act ““to extend the time for the settlement
of private land-claims in the territory of Florida,” passed on the 28th of
February 1824, enacts, that no person shall be deemed an actual settler,
“ unless such person, or those under whom he claims title, shall have heen
in the cultivation or occupation of the land, at and before the period of the
cession.” On the 8th of February 1827, congress passed an act extending
the time for receiving private land-claims in Florida, and directing them to
be filed on or before the 1st day of the following November, with the
register and receiver of the *district ; « whose duty it shall be to ., .
report the same, with their decision thereon,” on or before the 1st day e
of January 1828, to be laid before congress at the next session. These acts
are not understood to vary the powers and duties of the tribunals authorized
to settle and confirm these private land-claims.

On the 23d of May 1828, an act passed, supplementary to the several acts
providing for the settlement and confirmation of private land-claims in
Florida. This act continues the power of the register and receiver till the
first Monday in the following December, when they are to make a final
report ; after which, it shall not be lawful for any of the claimants to exhibit
any further evidence in support of their claims. The sixth section of this
act transfers to the court all claims “which shall not be decided and finally
settled under the foregoing provisions of this act, containing a greater
quantity of land than the commissioners were authorized to dectde, and
above the amount confirmed by this act, and which have not been reported
as ante-dated or forged,” and declares, that they “shall be received and
adjudicated by the judge of the district court in which the land lies, upon
the petition of the claimant, according to the forms,” &c., ¢ prescribed,” &e.,
by act of congress approved May 26th, 1824, entitled “an act enabling the
claimants to land within the limits of the state of Missouri and territory of
Arkansas to institute proceedings,” &c. A proviso excepts from the juris-
diction of the court any claim anunulled by the treaty or decree of ratifica-
tion by the king of Spain, or any claim not presented to the commissioners
or register and receiver. The 13th section enacts, that the decrees which
may be rendered by the district or supreme court ‘“shall be conclusive
between the United States and the said claimants only, and shali not affect
the interests of third persons.”

In all the acts passed upon this subject, previous to that of May 1830,
the decisions of the commissioners, or of the register and receiver acting as
commissioners, have been confirmed. Whether these acts aftirm those decis-
ions by which claims are rejected, as well as those by which they are
recommended for confirmation, admits of some doubt ; whether a rejection
*amounts to more than a refusal to recommend for confirmation, may
be a subject for serious inquiry ; however this may be, we think it
can admit of no doubt, that the decision of the commissioners was conclusive
in no case, until confirmed by an act of congress. The language of these
acts, and among others, that of the act of 1828, would indicate, that the
mind of congress was directed solely to the confirmation of claims, not to
their annulment. The decision of this question is not necessary to this case.
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The claim of the petitioner was not eontained in any one of the reports which
have been stated.

On the 26th of May 1830, congress passed “an act to provide for the
final settlement of land-claims in Florida.” This act contains the action of
congress on the report of the 14th of January 1830, which contains the
rejection of the claim in question. The first section confirm all the claims
and titles to land filed before the register and receiver of the land-office,
under one league square, which have been decided and recommended for
confirmation. The second section confirms all the conflicting Spanish claims,
recommended for confirmation as valid titles. The third confirms certain
claims derived from the former British government, and which have been
recommended for confirmation. The fourth enacts, “that all remaining
claims which have been presented according to law, and not finally acted
upon, shall be adjudicated and finally settled upon the same conditions,” &e.

It is apparent, that no claim was finally acted upon, until it had been
acted upon by congress ; and it is equally apparent, that the action of con-
gress on the report containing this claim, is confined to the confirmation of
those titles which were recommended for confirmation. Congress has not
passed on those which were rejected ; they were, of consequence, expressly
submitted to the court. The decision of the register and receiver could not
be conclusive for another reason. Their power to decide did not extend to
claims exceeding one thousand acres, unless the claimant was an actual set-
tler; and it is not pretended, that either the petitioner, or Francisco de
*95] Sanchez, his assignee, *was a settler, as described in the third sec:tion

of the act of 1824. The rejection of this claim, then, by the register
and receiver, did not withdraw it from the jurisdiction of the court, nor con-
stitute any bar to a judgment on the case according to its merits.

An objection, not noticed in the decree of the territorial court, has been
urged by the attorney-general, and is entitled to serious consideration. The
governor, it is said, was empowered by the royal order on which the grant
professes to be founded, to allow to each person the gquantity of land
established by regulation in the province, agreeable to the number of per-
sons composing each family. The presumption arising from the grant itself
of a right to make it, is not directly controverted ; but the attorney insists,
that the documents themselves prove that the governor has exceeded his
authority.

Papers translated from a foreign language, respecting the transactions
of foreign officers, with whose powers and authorities we are not well
acquainted, containing uncertain and incomplete references to things well un-
derstood by the parties, but not understood by the court, should be carefully
examined, before we pronounce that an officer, holding a high place of trust
and confidence, has exceeded his authority. The objection rests on the
assumption that the grant to the petitioner is founded entirely on theallow-
ance made in the royal order of the 29th of March 1815, at the request of
the governor of East Florida ; and the petition to the governor undoubtedly
affords strong ground for this assumption ; but we are far from thinking it
conclusive. The petitioner says, “that, in virtue of the bounty in lands
which, pursuant to his royal order of the 29th of March of the present year,
the king grants to the military who were in this place at the time of the
invasion which took place in the years 1812 and 1818, and your petitioner
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considering himself as being comprehended in the said sovereign resolution,
as it is proved by the annexed certificates of his lordship, Brigadier Don
Sebastian Kindelan, and by that which your lordship thought proper to
to provide herewith, which certificates express the merits and services
*rendered by your petitioner, at the time of the siege, in consequence
of which said bounties were granted to those who deserved them ;”
“thercfore, he most respectfully supplicates your lordship to grant him two
thousand acres of land in the place,” &c. The governor granted the
two thousand acres of land for which the petitioner prays.

The attorney contends, that the royal order of the 29th of March 1815,
empowered the governor to grant so much land only, as, according to the
established rules, was allowed to each settler. This did not exceed one
hundred acres to the head of a family, and a smaller portion for each mem-
ber of it. The extraordinary facts that an application for two thousand
acres should be founded on an express power to grant only one hun-
dred ; that this application should be accompanied by no explanation what-
ever ; and that the grant should be made without hesitation, as an ordinary
exercise of legitimate authority, are circumstances well calculated to excite
some doubt, whether the real character of the transaction is understood,
and to suggest the propriety of further examination. The royal order is
founded on a letter from Governor Kindelan to the captain-general of
Cuba, in which he recommends the militia as worthy the gifts to which the
supreme governor may think them entitled ; “taking the liberty of recom-
mending the granting of some, which may be as follows: to each officer
who has been in actual service in said militia, a royal commission for each
grade he may obtain as provincial, and to the soldiers a certain quantity of
land as established by regulation in this province, agreeably to the number
of persons composing each family, and which gifts can also be exclusively
made to the married officers and soldiers of the said third battalion of
Cuba.” The words “and which gifts,” &c., in the concluding part of the
sentence, would seem to refer to that part which asks lands for the soldiers
of the militia ; and yet i¢ is unusual in land bounties for military service, to
bestow the same quantity on the officers as on the soldiers. But be this as
it may, the application of Governor Kindelan is confined to the privates who
served in the militia, and to the married officers and soldiers of the third
battalion of Cuba. *The petitioner was in neither of these corps ;
he was an ensign of the corps of dragoons.

The royal order alluded to, is contained in a letter of the 29th of March
1815, from the minister of the Indies; who, after stating the applica-
tion in favor of the militia, and the third regiment of Cuba, adds, “at the
same time that his majesty approves said gifts, he desires that your excel-
lency will inform him as to the reward which the commandant of the third
battalion of Cuba, Don Juan José de Estrada, who acted as governor pro
tem. at the commencement of the rebellion, the officers of artillery,
Don Ignacia Salus, Don Manuel Paulin, and of dragoons, Don Juan
Percheman, are entitled to, as mentioned by the governor in his official let-
ter. By royal order, I communicate the same to his excellency, for your
information and compliance therewith, inclosing the royal commissions of
local militia, according to the note forwarded by your excellency.” The
governor adds, “I forward you a copy of the same, inclosing also the docu-
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ments above mentioned, that you may give their correspondent direction,
with the intention, by the first opportunity, of informing his majesty
of what I consider just as to the remuneration before mentioned.”

It appears, then, that the part of the royal order which is supposed to
limit this power of the governor to grants of one hundred acres does not
comprehend the petitioner ; that he is mentioned in that order as a person
entitled to the royal bounty, the extent of which isnot fixed, and respecting
which the governor intended to inform his majesty. The royal order, then,
is referred to in the petition, as showing the favorable intentions of the
crown towards the petitioner ; not as ascertaining limits applying to him,
which the governor could not transcend. The petition also refers to certi-
ficates granted by General Kindelan, and the governor himself, expressing
his merits and services during the siege. These could bave no influence, if
the amount of the grant was fixed. In his grant, annexed to the petition,
the governor says, “ whereas, this officer, the party interested by the two
certificates inclosed, has proved the services which he rendered in defence
of *this province, and in consideration also of what is provided in the
royal order of the 29th of March last past, which he cites, I do grant
bhim,” &c. Military service, then, is the foundation of the grant, and the
royal order is referred to only as showing that the favorable attention
the king had been directed to the petitioner. The record furnishes other
reasons for the opinion, that the power of the governor was not so limited
in this case, as is supposed by the attorney for the United States.

The objection does not appear to have been made in the territorial court,
where the subject must have been understood. It was neither raised by the
attorney for the United States, nor noticed by the court. The register and
receiver, before whom the claim was laid by Sanchez, the assignee of the
present petitioner, did not reject it, because the governor had exceeded lis
power in making it, but because the survey was not exhibited. “If this”
(the survey), say the register and receiver, “had been produced, it would
have furnished some support for the certificate of Aguilar; as it is, we
reject the claim.” It may be added, that other claims under the same royal
order for the same quantity of land, have been admitted by the receiver and
register ; and have been confirmed by congress. We do not think, the
testimony proves that the governor has transcended his power.

The court does not enter into the inquiry, whether the title has been
conveyed to Sanchez or remains in Percheman. That is a question in which
the United States can feel no interest, and which is not to be decided in
this cause. It was very truly observed by the territorial court, that this
objection ““is founded altogether on asuggestion of aprivate adverse claim ;"
but adverse claims, under the law giving jurisdiction to the court, are not
to be decided or investigated. The point has not been made in this court.
The decree is affirmed.
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FEvidence— Lost instrument.

Whai will be deemed sufficient evidence of diligence and sufficient search for a lost or mislaid
original paper, to permit a copy to be read as secondary evidence.

The rules of evidence are adopted for practical purposes in the administration of justice; and
although it is laid down in the books, as a general rule, that the best evidence the nature of the
caze will admit of, must be given ; yet it is not understood, that this rule requires the strongest
possible assurance of the matter in question. The extent to which the rule is to be pushed is
governed, in some measure, by circumstances ; if any suspicion hangs over the instrument, or
that it i3 designedly withheld, a more rigid inquiry should be made into the reasons for its non-
production ; but where there is no such suspicion, all that ought to be required is reasonable
diligence to obtain the original.!

Error to the District Court for the Eastern District of Louisiana.
This case came before the court, and was argued by Clay, for the plain-
tiff in error ; and by Webster, for the defendant.

The only point decided by the court, with the facts which presented it
for consideration, are fully stated in the opinion of the court. Other ques-
tions in the case, in relation to the admission of testimony were argued by
the counsel for the parties; but the court considered them so imperfectly
stated, as to require that another trial of the cause should take place in the
court below.

TroumpsoN, Justice, delivered the opinion of the court.—On the trial of
this cause, in the district court of the United States for the eastern district
of Louisiana, a bill of exceptions was taken to the ruling of the court in
rejecting certain evidence offered by the plaintiff in support of the title set
up by him, and the case is brought here by writ of error. The bill of
exceptions states, that the plaintiff, having set up title to the premises in dis-
pute, by virtue of a sale from general *Wade Hampton, dated the 5th 100
of April 1819, then offered in evidence another paper, purporting to L
be a copy of the grant, under which said Hampton claimed, which copy had
been duly presented and registered by the land-commissioners of this dis-
trict, in the year 1806, having first proved that many of the ordinances of
the Spanish governors of Louisiana had been deposited in the notarial office
of Pedro Pedescloux, the notary, who certified the said paper, under his
hand and notarial seal, and who is now dead ; and also having first proved,
that the original grant was once in the possession of General Wade Hamp-
ton, but that he had, by his attorney, applied to said Wade Hampton for it,
who gave him a bundle of papers, saying they were all the titles of his
Houmas lands in his possession, but which bundle did not contain the orig-
nalof the paper sought after. The plaintiff also offered in evidence the

! The slichtest proof of the loss of a paper
which has ceased to be of any use or value, or
any evidence of title, is sufficient to let in se-

condary evidence of its contents. Bond .
Root, 18 Johns. 60. s. p. American Life and
Trust Co. 2. Rosenagle, 77 Penn. St. 507.
Proof that a trunk of papers belonging to a
grantee, was destroyed by fire, after his death,

is sufficient to let in parol evidence of the ex-
istence and contents of a power of attorney,
by virtue of which the conveyance to him was
executed. Livingston ». Neely, 10 Johns. 874.
It is sufficient for the admission of secondary
cvidence of a lost record, that it appears to be
the best which the party has it in his power t¢
produce. Cornett v. Williams, 20 Wall. 226.
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translation of said document, published by congress, in the book called the
Land Laws of the United States, pp. 954-8, published in the year 182s.
These papers were objected to, on the ground, that they were not the best
evidence, and that due diligence had not been used to procure the originals ;
and the court sustained the objection.

The document offered and rejected by the court, is to be considered as
secondary evidence ; and there can be no doubt, that the plaintiff was bound
to account for the non-production of the original. This is a document which
the law does not presume to be in the possession of the plaintiff ; it is the
grant under which Wade Hampton claimed; a small part of which only
was in question in this suit. The presumption of law, therefore, is, that the
original deed was in the possession of Wade Hampton, and the plaintiff
could not be bound to search for it elsewhere ; there being no law in Louis-
iana requiring deeds to be recorded. And it was proved, as matter of fact,
that it was once in his possession, at what time, however, is not stated ; and
the question is, whether such search was made for it, as to justify the admis-
sion of secondary evidence. The rules of evidence are adopted for practical
purposes in the administration of justice; and although it is laid down in
the books, as a general rule, that the best evidence the nature of the case
*io11 will admit of, must be given ; yet it is not *understood, that this
1 rule requires the strongest possible assurance of the matter in ques-
tion. The extent to which the rule is to be pushed, in a case like the pres-
ent, is governed in some measure by circumstances. If any suspicion hangs
over the instrument, or that it is designedly withheld, a more rigid inquiry
should be made into the reasons for its non-production. But when there is
no such suspicion, all that ought to be required is reasonable diligence to
obtain the original. Has that been shown in this case? The exception
states, that it was proved to have been in the possession of Wade Hampton,
and that on application to him, by the plaintiff’s attorney, for it, he gave
him a bundle of papers, saying, they were all the titles to his Houmas lands
(the premises in question being a part of the tract) ; but which bundle, on
examination, did not contain the original deed in question. There was no
other place to which the law pointed, where search could be made ; and
nothing more could be required, unless it was necessary to have the oath of
Wade Hampton, that the deed was not in his possession. But this we do
not think, under the circumstances of this case, was necessary. There do
not appear any grounds for supposing the deed was designedly withheld ;
and the circumstances under which the search was made, were equivalent to
the witness’s having had free access to all Wade Hampton’s papers, and
proving that the deed could not be found among them. The examination
was made by the witness, under all the advantages and prospect of finding
the deed that could have been afforded to Hampton himself. He was, for
this purpose, in the possession of all his papers; and not finding it, the
inference was very strong, that it was lost. And the antiquity of the deed,
being dated in the year 1777, rendered its loss the more probable.

The case of Caufman v. Congregation of Cedar Spring, 6 Binn. 59,
decided in the supreme court of Pennsylvania, goes very fully to establish
that it was not necessary to have the testimony of Wade Hampton, under
the circumstances of this case. In that case, a written agreement was
placed in the hands of a common friend, who, upon his removal to another
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place, had put the paper into the hands of his father, who died. After
proof of these facts, a witness swore, that, *after the father’s death,

he, together with the son-in-law, to whom all his papers came, made [*102
diligent search among the father’s papers, but could not find the writing. It
was held, that this was sufficient proof of the loss, to lay the foundation for
proving the contents of the paper, without the oath of the son-in-law him-
self, as to the search and not finding the paper.

We think the proof of the loss of the original deed was sufficient to let
in the secondary evidence. We forbear, however, expressing any opinion
upon the legal effect and operation of that deed. The judgment of the
court below must be reversed, and the cause sent back, with directions to
award a venire de novo.

There were several other exceptions taken to the ruling of the court, in
relation to the admission of testimony, which we do not notice. They are
so imperfectly stated, that it is difficult to understand, what the real point of
objection is ; and no opinion can be expressed that will aid the court below
on another trial. Judgment reversed. :

Tars cause came on to be heard, on the transeript of the record from the
district court of the United States for the eastern district of Louisiana, and
was argued by counsel: On consideration whereof, it is ordered and
adjudged by this court, that the judgment of the said district court in this
cause be and the same is hereby reversed ; and that this cause be and the
same is hereby remanded to the said district court, with directions to award
a venire facias de n0vo.!

*Wirrtam S. Nicrors, Plaintiff in ‘error, . SamuzL J. Frarson [*103
et al.

Usury.

A promissory note, payable at a future day, given for a dond fide business transaction, and which
note was not made for the purpose of raising money in the market, was sold by the payee and
indorser, for a sum so much less on its face, as exhibited a discount beyond the legal rate of
interest, no stipulation having been made against the liability of the indorser, is not per se a
usurious contract between the indorser and indorsee, and an action can be maintained upon
the note against the indorser who sold the same, by the purchaser.

The courts of New York have adjudicated, that whenever the note or bill in its inception was
a real transaction, so that the payee or promisee might, at maturity, maintain a suit upon it, a
transfer by indorsement, though beyond the legal rate of interest, shall be regarded as a sale
of the note or bill, and a valid and legal transaction; but not so, where the paper, in its origin,
was only a nominal negotiation.?

There are two cardinal rules in the doctrine of usury, which we think must be regarded as the
common place, to which all reasoning and adjudication upon the subject should be referred : the
first is, that to constitute usury, there must be a loan in contemplation by the parties ; and the

! For further points in this case, see 1 How.
287, and 2 Id. 892.

* A note, valid in its inception, though sold at
a greater discount than legal interest, is not
usurious ; the test of its validity is the right
of the payee to maintain an action upon, when
due. Powel v. Waters, 8 Con. 669. But the sale

7 Per.—5

of a promissory note, by the payee, at a greater
discount than lawful interest, renders it usurious
and void, if it was not a perfect and available
instrument in his hands. Eastman ». Shaw, 65
N. Y. 522; Tiedemann v. Ackerman, 16 Hun
307.
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second, that a contract whick in its inception is unaffected by usury can never be invalidated
by any subsequent usurious transaction.
Nichols ». Fearson, 2 Cr. C. C. 708, reversed.

Error to the Circuit Court of the district of Columbia, and county of
Washington. The plaintiff in error instituted a suit on a promissory note,
dated at Georgetown, October 22d, 1821, for the sum of $101, payable to
the order of S. & J. Fearson, the defendants, and by them indorsed. The
evidence in the case showed, that on the 26th of October 1821, the defend-
ants came into the store of the plaintiff with the note, and told the plaintiff
they had obtained the note from the maker for goods they had sold him at
their store, aud asked the plaintiff what he would give for it ; the plaintiff
said he would give $97 for it, which the defendants agreed to take; and
thereupon, the plaintiff received the note, which was indorsed by the defend-
ants, before it was brought to the store, and $97 were paid to the defendants
*i047 for it. *When the note became .due, and being unpaid by the maker,
1 the defendants promised to pay it.

Upon this evidence, the counsel for the defendants prayed the court to
instruct the jury : ¢ That if they believe from the said evidence, that the
plaintiff received the note upon which this suit is brought, of defendants, with
their indorsement upon it, and without an understanding that the defend-
ants were not to be responsible on said indorsement, and that the plaintift
paid or agreed to pay therefor only the sum of $97, the transaction is usuri-
ous, and the plaintiff is not entitled to recover;” which the court gave as
prayed. To which the plaintiff, by his counsel, excepted, and then prayed
the court to instruct the jury : “If they should believe, from the evidence
aforesaid, that the defendants, having the note in question, and wishing to
part with it, in order to avoid suing the maker, and not having oceasion or
desire for a loan of money, offered to sell it to the plaintiff, and that the
plaintiff, having some accounts with the maker, against which he expected
to be able to set off the said note, and not with any other design, agreed to
buy it, and did buy it, for $97 ; and that no loan for usurious interest, nor
any loan, nor any evasion of the laws against usury was in the comtempla-
tion of either of the said parties, then plaintiff is entitled to recover ;” which
the court refused.

The plaintiff’s counsel prayed the court to instruct the jury : ¢If they
believe, from the evidence aforesaid, that this note was sold, and not received
by plaintiff, by way of discount or loan, plaintiff is entitled to recover ;”
which also was refused.

The plaintiff excepted to the instructions of the court given to the jury
on the prayers of the defendants ; and also to the refusal of the court to give
the instruction asked by them. The jury having found for the defendants,
this writ of error was prosecuted to reverse the judgment of the court on
the same.

The case was argued by Key, for the plaintiff in error ; and by Coxe,
for the defendants.

Key, for the plaintiff in error, contended, that the *question of
usury was one depending entirely on the transaction out of which it
was said to arise. If a loan was the object of the dealing between the par-

#1057

ties, it might be usury ; but if it was only the sale of a note already made,
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it was not so. Why should not a person who has claims upcn him purchase
a note, to set it off against such demands? Why should not the holder of a
note sell it for what he may consider it worth? The reason that such a
sale of a note is said to be usurious is, that the indorser who disposes of it
is liable ; and yet the sale of a bill of exchange, the payment of which is
guarantied by the seller, is valid. He cited, Scott v. Lioyd, 4 Pet. 205 ; 1
Stark. 885 ; 2 Barn. & Ald. 588 ; 2 Munf. 36 ; 8 Cow. 369 ; 3 Bos. & Pul.
154 ; 1 Call 66, 70 ; 1 Dall. 217 ; 2 Str, 1243,

Cowe, for the defendants in error, argued, that the sale of the note by
the defendants, they being indorsers upon it, was a borrowing of money on
usury. While it is admitted, that promissory notes may be sold for less
sums than their nominal amount, and with larger deductions than the regu-
lar discount ; yet, in no such cases, does the seller continue liable for
the repayment of the money, by indorsing the note. The indorsement of the
note made it a direct contract between the plaintiff and the defendant, for
the loan of money, on a usurious consideration. 'There was nothing, there-
fore, to leave to the jury ; the fact was admitted, and the law was properly
applied to it by the court. He cited, 13 Johns. 52 ; 15 Ibid. 44 ; 2 Johns.
Cas. 60 ; 15 Mass. 96 ; 2 Conn. 175.

Jouxnsox, Justice, delivered the opinion of the court.—This was an action
by the indorsee against the indorser of a promissory note, in which the
plaintiff here was plaintiff in the court below. It comes up upon exceptions
taken to certain instructions given at the instance of the defendant, and to

the refusal of other instructions prayed for by the plaintiff. On the motion
of the defendants, the court instructed the jury, “that if they believed,
from the evidence, that the plaintiff received the note in question, from the
defendants, with their indorsement upon it, and without any understanding
that the defendants were not to be responsible upon their *indorse-
ment,” at a discount beyond the legal rate of interest, then the trans-
action was usurious, and he could not recover. The plaintiff then moved
the court to instruet the jury to this effect : * that if they believed the evi-
dence made out a case in which there was no loan contemplated, nor any
evasion of the laws against usury, but simply a sale of the note in question,
then the tramsaction was not usurious, and the plaintiff was entitled to
recover 3 which instruction the court refused.

The case makes out the note to have been a bond fide business transac-
tion, not infected with usury in its origin, nor made up for the purpose of
nising money in the market ; and the decision of the court below, of coursg,
affirms this proposition, “that in the sale of such a note, for a sum so much
¥ess than that, on its face, as will exhibit a discount beyond the legal rate of
lntevest, the guarantee or indorsement of the note, without a stipulation
against the indorser’s liability, makes out a case of usury ; that is, per se, a
usurious contract between the indorsee and indorser ; and no action can be
Maintained upon it against the indorser.” And since the rule is universal,
that there can be no usury, where there is no loan ; it follows, that their
fiecision implies the affirmance of the proposition, that such a guarantee or
ndorsement necessarily implies a loan.

It is necessary to bear in mind, that we are not now called upon to con-
sider a cage occurring upon the transfer of a note, which is, in its origin, a
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mere nominal contract—one on which, as the test is very properly established
in the New York courts, no cause of action arose between the original par-
ties. 15 Johns. 44, 55. The present is a case of greater difficulty, for the
principle afirmed in the decision under review operates indirectly upon a
contract not affected by usury ; since, by leaving the possession of the note
in the indorsee, who has no cause of action, and the cause of action, if any-
where, in the indorser, who has parted with the possession of the note ; it
virtually discharges the promisor from liability, although his contract, in its
inception, may have been wholly unimpeachable. Yet the rule of law is
everywhere acknowledged, that a contract free from usury in its inception,
shall not be invalidated by any subsequent usurious transactions upon it.

*It will hardly be contended, that, although the indorsement gave
no cause of action against the indorser, yet it did operate to givea
right of action against the maker of the note. The statute declares a usurious
contract to be invalid to all intents and purposes whatever ; a valid indorse-
ment is a contract as well of transfer as of provisional liability ; and if invalid
to the one purpose, it must be equally so to the other. The courts of New
York have got over these difficulties, by adjudicating, that whenever the
note or bill, in its inception, was a real transaction, so that the payee or pro-
misec might, at maturity, maintain a suit upon it, a transfer by indorsement,
on a discount, though beyond the legal rate of interest, shall be regarded as
a sale of the note or bill, and a valid and legal transaction. But not so,
where the paper, in its origin, was only a nominal negotiation. Such is the
result of the decision in Jones v. Hake, 2 Johns. Cas. 60 ; Wilkie v. Roosevelt,
3 Ibid. 66 ; and Munn v. Conunission Company, 15 Johns. 44,

It has been argued, that the Massachusetts courts maintain the contrary
doctrine. But the cases cited will not be found sufficient to bear out the
argument. The case of Churchill v. Suter, 4 Mass. 156, was the case of a
nominal contract, a note made to be soid in the market, as is admitted in the
case stated ; the point of usury was not argued ; and the opinion expressed
by the learned judge was, at best, but an obiter dictum. Ilowever, let that
opinion be confined to the res subjecta, and there can be no reason for con-
troverting it in this case. It was the case of a nominal sale, a loan with the
disguise of a sale thrown over it. The case of Bridge v. Hubbard, 15 Mass.
96, was one of a different character, and decided in conformity with another
class of cases. It was the case of the substitution of a new contract, fora
note given for usurious interest due upon previous transactions. The note
passed into the hands of innocent indorsees, and the question was, whether
it was affected with the taint of the original usury, or only with the want of
consideration. And the majority of the court held it to be a security for 2
loan of money obtained upon usury, and therefore, *void in the hands
of the present holders. This, of course, is not an adjudication in

sl
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point.

The case of Lloyd v. Keach, 2 Conn. 175, cited from the adjudications
of Connecticut, is in point ; but it is an authority against the decision under
review. The note was given in the course of business ; and in a suit brought
upon it by the indorsee against the maker, the inferior court decided, that
the sale of such a note by the indorser, on a discount exceeding the legal raté
of interest, was rendered usurious by his indorsement and guarantee, and
that the plea of usury was a good bar to a suit instituted against the maker.
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But on an appeal to the supreme court of errors, although there was a con-
siderable diversity of opinion among the judges, a new trial was granted,
upon the ground that such a transaction was not, per se, usurious ; but that
its validity must depend upon the bona fides of the transaction, as being a
pure unaffected sale, or merely a color for a loan.

Upon a subject of such general mercantile interest, we must dispose of
the question, according to our own best judgment of the law. And it be-
comes necessary first to review some of our own decisions which have a bear-
ing upon it. The first was the case of Levy v. Gadsby, which was an action
by indorsee against indorser, upon a note which would seem to have origi-
nated in a real transaction, and the defence was usury. But the distinction
between that case and the present is, that the defence was not set up in that
case upon any interest or discount taken for the transfer of the note, but
upon a usurious negotiation for a loan or forbearance with reference to a pre-
existing debt, in consideration of which, Gadsby’s note was indorsed to the
plaintiff ; and thus came within the description of “an assurance for for-
bearance,” which is made void by the statute, as well as the contract secured
(3 Cr. 180) ; and the usury there was proved, not inferred from the guarantee
by indorsement.

The case of Gaither v. Farmers’ and Mechanics’ Bank, 1 Pet. 37, was
one precisely of the same character with that of Levy v. Gadsby, except that
the suit was instituted by the indorsee against the maker ; the cause was
decided upon the *invalidity of the indorsement to transfer the right
of action to that indorsee, not to any other holder, the plaintiff being *
the party to the usury. A usurious loan had been negotiated, and Gaither’s
note to Corcoran, the borrower on usury, indorsed in blank by Corcoran,
and left with the plaintiff to collect, in payment of the money borrowed.
It was, therefore, a clear case of an assurance given for money borrowed on
usury ; and in no way could a court permit the borrower to avail himself of
the indorsement, without violating the statute.

We recollect no other case in which this court has been called upon to
consider the effect of usury upon the contracts of parties to negotiable
paper. We are, therefore, uncommitted upon the question now before us ;
and free to decide it, as well upon reason and principle, as upon what appears
to us to be the weight of authority.

There are two cardinai rules in the doctrine of usury, which we think
must be regarded as the common-place to which all reasoning and adjudica-
tion upon the subject should be referred. The first is, that to constitute
usury, there must be a loan in contemplation by the parties ; and the second,
that a contract, which, in its inception, is unaffected by usury, can never be
invalidated by any subsequent usurious transaction. It is true, with regard
to the first of these canons, that there are cases which necessarily import a
loan ; and no disguise, no affectation of sale or barter can divest them of
that character ; such, for instance, as a man’s selling his own bond or note,
executed, say, in blank : and when these cases occur, the law puts the stigma
upon them, without further inquiry. The instrument having had no virtual
existence, until the loan or sale was negotiated, could in no wise be regarded
48 a transfer of property. But he who sells his lands or stock, and takes a
Note in payment, holds in his hands the representative of property ; an entity
to which the improvements of society have attached nearly all the rights
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and characteristics, in equity, at least, which were the acknowledged attri-
butes of the property for which it was received. A promise to return the
money borrowed, is, indeed, one among the ordinary indications of a loan ;
and upon the idea that the contract of an indorser could not be distinguished
from a general engagement to repay, have the *decisions in the Con-
necticut case, and in the court below, in the case at bar, been ren-
dered. But the grounds of distinction are material, for the contract between
indorser and indorsee is, at best, but a conditional or provisional contract ;
the indorsement of a business note produces a real transfer of interest,
and the indorsement may well be regarded in the light of a guarantee against
the insolvency of the promisor. In the case of an assignment of a bond,
with a guarantee against insolvency, which every assignment in Virginia
and Kentucky, imports, it has been adjudged in both those states, that usary
does not avoid the effect of the assignment. That the transfer of the right
of action on the bond is complete ; and if valid for one purpose, it is pre-
sumed it must be so to every one. Littell v. Hord, Hardin 81 ; Hansbrough
Baylor, 2 Munf. 36.

These observations are made, to show that the indorsement of this note
did not necessarily import a loan. But we are not to be understood as inti-
mating, that if, in a treaty for, or conclusion of a loan, the indorsement be
expressly stipulated for as security for repayment, the contract being usur-
ious, may not invalidate the indorsement, under the character of a sccurity
or assurance. Such was the decision in Gaither’s Case, in this court ; and
these remarks only go to show, that an indorsement, without a stipulation
against ultimate liability, does not necessarily imply a case of usury. And
in this we are sustained by the argument ab inconvenienti, or ducitur in
absurdum, which would result from the contrary doctrine, if considered
with relation to the second canon or general rule respecting usury, asbefore
laid down, to wit : That a contract free from usurious taint in its inception
is not to be invalidated by any subsequent usurious transaction ; since, as
has been shown, by converting a sale on a discount into a loan on usury, and
thus rendering null and void the act of indorsing it, a contract, wholly inno-
cent in its origin, and binding and valid, upon every legal principle, is
rendered, at least, valueless, in the hands of the otherwise legal holder ; and
a party to whom the provisions of the act against usury could never have
been intended to extend, would be discharged of a debt which he justly
owes to some one.

*1117 *Such inconsistencies are not to be 1ightl)f incurred ; i.t i.s enough,

1" to submit to them, when they become unavoidable : but it is easy to
assign other and adequate motives for selling a note and then indorsing if,
without imputing to the transaction the negotiation of a loan; and it is
enough, if the imputation be not unavoidable. The acts against usury were
intended to protect the needy ; but the holder of a note may be wealthy,
may be the lender, not the borrower of the money, and yet find an adequate
motive both for selling a note and guarantying it. Suppose, the debtol:
absconds, or removes to the Arkansas, or the Oregon ; the very wealth of
the holder may make it no object to follow him, or prosecute a suit agai'nst
him ; his freedom from necessity may be the holder’s motive for parting
with the note to another at a moderate sacrifice ; his indorsing it will
diminish that sacrifice ; and, although removing, the debtor may be wealthy,
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and the inducement for the indorsement may be the conviction that the
debt is safe—that he will never have to repay what he has received. There
could be inferred no treaty for a loan from such’ a transaction, nor any
device to evade the statute. It is a plain contract of bargain and sale, with
a warranty of the soundness of the property.

We have not had leisure fully to explore the decisions, or the states. on
the question, but so far as we have gone, the great weight of authority is
certainly in favor of the validity of the contract under review. The courts
of Kentucky have recognised the validity of such a transfer, in a case of
admitted usury between the assignor and assignee of a bond.  Littell
v. Hord, Hardin 82. The courts of Virginia have given validity both to
the assignment of a bond and the indorsement of a note, expressly created
for sale, and sold at an usurious discount, where there was no proof of a
negotiation for a loan. 2 Munf. 36 ; 5 Rand. 33. Those of Maryland also,
have lent their sanction to the doctrine, in the case of Kenner v. Hord,
2 Hen. & Munf. 14 ; and in South Carolina, such has long been the estab-
lished doctrine. 1 Bay 456 ; 3 McCord 365.

On the question whether the plaintiff may recover the whole amount of
the note, or only according to the value of the *consideration paid, *112
it will be observed, we are not called upon to express an opinion. Fokid

Upon the whole, we are of opinion, that upon both reason and authority,
the law is in favor of the plaintiff ; and that the court below erred, both in
the instructions given for the defendants, and in refusing those prayed
by the plantiff. Judgment reversed, and a venire de novo awarded.

THIS cause came on to be heard, on the transcript of the record from
the circuiv court of the United States for the district of Columbia, holden
n and for the county of Washington, and was argued by counsel : On con-
sideration whereof, it is adjudged and ordered by this court, that the judg-
ment of the said circuit court in this cause be and the same is hereby
reversed and annulled ; and that this cause be and the same is hereby re-
manded to the said circuit court, with directions to award a wvenire facias
de novo.

*James 8. Dovarass and others, Plaintiffs in error, ». Revnorns, [*113
Byrye & Company, Defendants in error.

Guarantee.— Letter of credit.

Action upon the following letter of guaranty, written by the defendants and delivered to the plain-
tiffs: “Port Gibson, December 1827. Messrs. Reynolds, Byrne & Co. Gentlemen :—Our friend,
Mr. Chester Haring, to assist him in business, may require youraid, from time to time, either by
acceptance or indorsement of his paper, or advances in cash; in order to save you from harm
by so doing, we do hereby bind ourselves, severally and jointly, to be responsible to you, at any
time, for a sum, not exceeding eight thousand dollars, should the said Chester Haring fail to do
80. Your obedient servants, James S. Douglass, John G. Singleton, Thomas Going.”

One count in the declaration was for money lent, and money had and received : Held, that upon
a collateral undertaking of this sort, no such suit was maintainable.

The depositions of several witnesses, clerks in the counting-house of the plaintiffs, were admitted,
on the trial of the cause, in which the witnesses stated, that they kuew that the letter of credit
was considered by the plaintiffs as covering any balance due by C. H. to them, for advances
from time to time, to the amount of $8000; that advances were made, and moneys paid by
them, on account of C. H., from the time of receiving the said letter, predicated on the letter
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always protecting the plaintiffs to the amount of $8000, and that it was considered in the
counting-house, as a continuing letter of credit, and so acted upon by the plaintiffs: Held, that
this evidence was rightly admitted, to establish that credit had been given to C. H. on the faith
of it, from time to time, and that it was treated by the plaintiffs as a continuing guarantee; so
that if, in point of law, it was entitled to that character, the plaintiff’s claim might not be open
to the suggestion, that no such advances, acceptances or indorsements had been made upon
the credit of it. The evidence was not open to the objection, that it was an attempt by parol
evidence to explain a written contract.

Nothing can be clearer, upon principle, than that if a letter of credit be given, but in fact no
advances are made upon the faith of it, the party is not entitled to recover for any debts due
by him from the debtor in whose favor it was given, which have been incurred subsequently
to the guarantee, and without any reference to it.

The guarantee given by the defendants covered successive advances, acceptances and indorsements

*114] made by the plaintiffs, to the ar}rmunt of $8000, *at any subsequent times, foties quotics,

whenever the antecedent transactions were discharged ; it was a continuing guarantee.

Every instrument of this sort ought to receive a fair and reasonable interpretation, according to
the true import of its terms ; it being an engagement for the debt of another, there is certainly
no reason for giving it an expanded signification or liberal construction, beyond the fair import
of its terms. Russell ». Clarke’s Executors, 7 Cranch 69 ; and Drummond ». Prestman, 12
Wheat. 515, cited.

A party giving a letter of guaranty has a right to know whether it is accepted, and whether the
person to whom it is addressed, means to give credit on the footing of it, or not; it may be
most material, not only as to his responsibility, but as to future rights and proceedings; it may
regulate, in a great measure, his course of conduct, and his exercise of vigilance in regard to
the party in whose favor it is given. Especially, it is important, in the case of a continuin
guarantee, since it may guide his judgment in recalling or suspending it.!

If this had been the case of a guarantee limited to a single transaction, it would have been the
duty of the plaintiffs to have given notice of the advances, acceptances or indorsements made
under it, within a reasonable time after they were made. But this being a continuing guarantee,
in which the parties contemplate a series of transactions, and as soon as the defendants had
received notice of the acceptance, they must necessarily have understood that there would be
succeszive advances, acceptances and indorsements, which would be renewed and discharged,
from time to time, there is no general principle upon which to rest, that notice of each
successive transaction, as it arose, should be given; all that could be required would be, that
when all the transactions under the guarantee were closed, notice of the amount for which the
guarantors were responsible, should, within a reasonable time afterward, be communicated to
them.

A demand of payment of the sum advanced under the guarantee, should be made of the person
to whom the same was made, and in case of non-payment by him, notice of such demand and
non-payment should have been given, in a reasonable time, to the guarantors, otherwise, they
would be discharged from the guarantee. By the very termns of this guarantee, as well as by
the general principles of law, the guarantors are only collaterally liable, upon the failure of the
principal debtor to pay the debt; a demand upon him, and a failure on his part to perform his
engagement, are indispensable to constitute a casus faderis. The creditors are not hound to
institute legal proceedings against the debtor, but they are bound to use reasonable diligence
to make demand and to give notice of non-payment.

An account was stated between the plaintiffs and Chester Haring, showing an apparent balance

*115] against Haring of $22,678 ; *and at the foot of the account, the plaintiffs gave a 'receipt

for several promissory notes, payable at distant periods, dated on the same day with the
account ; the notes were made by C. Haring, and indorsed by Daniel Greenleaf. The receipt stated,
that * the notes, when discounted, the proceeds to go to the credit of this account.” The notes
were discounted, and the proceeds received by the plaintiffs, but, being unpaid, they were pro-
tested ; mnotice of their non-payment was given to the indorsers, and they were afterwards taken
up by the plaintiffs, as indorsers thereof ; Held, if the plaintiffs below, by their indorsements,
were compellable to pay, and did afterwards pay, the notes, upon their dishonor by the maler,
and these notes fell within the scope of the guarantee, they might, without question, recover
the amount from the guarantors.

1 Henderson » Reilly, 1 McArthur 25; Bay o. Thompson, 1 Pearson 551; Kay ‘v. Allen, 9
Penn, St. 820.
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He who receives any note upon which third persons are responsible, as a conditional payment of
a debt due to himself, is bound to use due diligence to collect it of the parties thereto, at ma-
turity, otherwise, by his laches, the debt will be discharged.*

ErroR to the District Court of Mississippi. This was an action on the
case, instituted in the district court, by Reynolds, Byrne & Company,
against the defendants, on a letter of credit or guarantee, signed by them,
and addressed to the plaintiffs in the following terms :

“Messrs. REyNorps, Byryve & Co. Port Gibson, December 1827.

“ Gentlemen :—Our friend, Mr. Chester Haring, to assist him in busi-
ness, may require your aid, from time to time, either by acceptance
or indorsement of his paper, or advances in cash ; in order to save you
from harm by so doing, we do hereby bind ourselves, severally and jointly,
to be responsible to you at any time, for a sum not exceeding eight thou-
sand dollars, should the said Chester Haring fail to do so. Your obedient
servants, James S. Doucrass.

JoBN . SINGLETON.
TaoMAs Going.”

This letter of credit was delivered to the plaintiffs ; and upon the faith
of it, they were in the habit of accepting and indorsing bills, and making
advances for Chester Haring ; and they, from time to time, received partial
payments and consignments of cotton, to be sold by them and the proceeds
placed to his credit. *T'he transactions between Chester Haring and [*116
the plaintiffs commenced after the receipt of the letter of guarantee,
and continued until March or April 1829.

The first count in the declaration, after setting out the letter of credit,
charged, that the plaintiffs did, on the faith of that letter, “accept and
indorse the drafts or paper of said C. Haring, to a large amount, to wit,
‘the sum of $8000, upon certain terms, and payable at the times expressed
In said drafts and paper of the said C. Haring ; which said drafts and
paper of the said C. Haring, so accepted and indorsed by the plaintiffs as
aforesaid, they, the plaintiffs, became liable to pay, and in consequence of
their said acceptances and indorsements, did take up, pay and discharge
the same, at the maturity thereof.” The count then charged the failure of
Haring to discharge or pay the paper so indorsed and accepted by the plain-
tiffs, &e. ; and concluded with a general breach of the guarantee of the
defendants, &e. The second count was indebitatus assumpsit, for money
lent, had and received, &c. ; and the defendants pleaded the general issue.

The evidence upon which the questions of law arose, and which were
decided by the court, is fully stated in the opinion.

The case was argued by Jones, for the plaintiffs in error ; and by Zaney,
for the defendants.

The counsel for the plaintiffs in error cited in the argument, 12 East
227; 2 Camp. 214 ; 3 Ibid. 220; Kirby v. Duke of Marlborough, 2 Maule

l.lf the guarantor be damaged by want of Gibbs v. Cannon, 9 S. & R. 198; Overton v.
Rotice, he is only discharged to the extent of the Tracey, 14 Id. 811; Leech ». Hill, 4 Watts 448 ;
damage sustained. Reynolds ». Douglass, 12 Bank v. Coster, 3 N. Y. 203.

Pet 497, Wildes v. Savage, 1 Story 22. s. P,
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& Selw. 18; 3 Barn. & Ald. 593 ; 8 Johns. 119 ; 1 Mason 323—4 ; 3 Wheat,
150, 154 ; 1 Mason 368; 2 Taunt. 306 ; 7 Wheat. 13; 1 Mason 323;
9 Wheat. 720 ; 1 Stark. 111 ; 2 Ves. jr. 540 ; 18 Ibid. 20 ; 38 Meriv. 211 1
Pothier on Obligations 236, 260 ; 1 Domat, Civil Lav 205 ; Civil Code of
Louisiana 954 ; 1 Cranch 181 ; 3 Ibid. 311 ; 6 Ibid. 253 ; Pet. C. C. 262 1
Mason 368 ; 4 Greenl. 525; 2 H. BL 613 ; 1 Bos. & Pul. 419; 2 Cranch
*117] 92 ; 16 Johns. 67 ; 17 Ibid. 134 ; 2 *Taunt. 306 ; 3 Johns. 68, 248 ;8

1 Ibid. 384, 109 ; 7 Mass. 449 ; 11 Johns. 449 ; Ibid. 180 ; 5 Mass. 170 ;
1 Serg. & Rawle 334,

Taney, for the defendants in error, cited, 2 Cranch 413 ; 12 Kast 227;
2 Camp. 29 ; 3 Ibid. 220 ; 12 Wheat. 518 ; 1 Mason 324-5, 336, 368, 370 ;7
Cranch 69 ; 5 Pet. 626-7; 1 Bos. & Pul. 4185 3 Wheat. 101 ; 20 Johns.
365—6 ; 3 Wheat. 154 ; 12 Ibid. 186 ; 5 Cranch 253 ; 1 Bos. & Pul. 421 8
Johns. 389 ; 8 Eng. Com. Law 10, 78 ; 1 Desauss. 315 ; Fell on Guarantee
202 ; 12 Mass. 154 ; 3 Kent’s Com. 78 ; 9 Greenl. 207, 210 ; 1 Wheat. 186 ;
12 Ibid. 186, 556 ; 11 Ibid. 75-6.

Story, Justice, delivered the opinion of the court.—This case comnes
before us upon a writ of error to a judgment of the district court of the
district of Mississippi, in which the plaintiffs in error are defendants in
the court below. The original action is founded upon a guarantee, given
by Douglass and others in favor of one Chester Haring, by the foliowing
letter :

“ Messrs. Reyxorps, Byr~e & Co. Port Gibson, December 1807.
“ Gentlemen :—Our friend, Mr. Chester Haring, to assist him in business,
may require your aid, from time to time, either by acceptance or indorse-
ment of his paper, or advances in cash, In order to save you from harm by
so doing, we do hereby bind ourselves, severally and jointly, to be respon-
sible to you, at any time, for a sum not exceeding eight thousand dollars,
should the said Chester Haring fail to do so. Your obedient servants,
James S. Doverass.
TroMAS G. SINGLETON.
TaoMAs GorNeg.”

The declaration contains two counts. The first alleges that, upon the
faith of the letter, the original plaintiffs accepted and indorsed drafts or
paper of Haring to the amount of $8000, which they were obliged to pay
and did pay, at *the maturity thereof ; and of which they gave due
notice to the defendants. The second count is for money lent, and
money had and received. DBut this may be laid entirely out of the case
since it i1s very clear, that, upon a collateral undertaking of this sort, no
such suit is maintainable.

At the trial, upon the general issue and the plea of payment, the plain-
tiffs, who are resident merchants at New Orleans, offered evidence to prove
the payment of five promissory notes, dated on the Ist of May 1829, payable
to Daniel Greenleaf or order, and indorsed by hini, viz : one note due on
the 20th of November 1829, for $4000; one due on the 20th of December
1829, for $4500 ; one due on the 20th January 1820, for $5500; one due
on the 20th of February 1830, for $5500; and one due on the 20th of March
1830, for $5500, in the whole amounting to $25.700 ; and that the notes had
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been discounted, with the plaintiffs’ indorsement thereon, and were taken
up by them, at maturity.

It also appeared in evidence, that soon after the letter of guaranty had
been received, acceptance had been made of the drafts of Haring, by the
plaintiffs, to the amount of $8000 ; and that other large transactions of debt
and credit took place between them, upon which, on the 1st of May 1829,
there was a balance of principal, of $22,573.23, besides interest, due to the
plaintiffs, and credits to a larger amount than $8000 had come into posses-
sion of the plaintiffs. And on that day, the foregoing notes were received,
and the following receipt written on the account containing the balance.

“Reccived, Port Gibson, May 1, 1829, in part and on account of the
above account, and interest that may be due thereon, the following notes,
to wit {enumerating them], amounting in all to twenty-five thousand dollars,
which notes, when discounted, the proceeds to go to the ciredit of this
account. Reyxorps, Byrye & Co.”

There was a good deal of other evidence in the cause, but it *does
not seem necessary to state it at large, since no part of it becomes
important to a just understanding of the merits of the controversy, as it
now stands before us.

In the progress of the trial, the depositions of several witnesses, who
were cierks in the counting-house of the plaintiffs, were read, in which they
stated, that they knew that the letter of credit was considered by the plain-
tiffs as covering any balance due by Chester Haring to the plaintiffs, for
advances from that time to the extent of $8000; and that advances were
made, and moneys paid by them, on account of Haring, from the time of
receiving the said letter of credit, predicated on the said letter always pro-
tecting the plaintiffs to the amount of $8000, whenever the said amount or
less might be uncovered ; and that it was considered in the said connting-
house of the plaintiffs as a continuing letter of credit, and so acted upon by
the plaintiffs. To the admission of this part of the depositions, the defend-
ants objected ; but the court overruled the objection, and permitted the
evidence to be read to the jury as evidence of the reliance of the plaintiffs
upon the letter of credit, to the amount of the $8000, for acceptances,
payments, advances and indorsements made to Haring. The defendants
excepted to this admission of the evidence ; and the propriety of this ruling
of the court constitutes the first question in the case.

We are of opinion, that the evidence was rightly admitted, in the view,
and for the purposes stated by the court below. It was not offered to
explain or establish the construction of the letter of credit (See Russell v.
Clarke, 3 Dall. 415, s. ¢. 7 Cranch 69), whether it constituted a limited or
a continuing guarantee ; and was not thus open to the objection, which has
been relied on at the bar, that it was an attempt by parol evidence to
explain a written contract. It was admitted simply to establish, that credit
had been given to Haring upon the faith of it, from time to time, and that
it was treated by the plaintiffs as a continuing guarantec; so that if, in
point of law, it was entitled to that character, the plaintiffs’ claim might
not be open to the suggestion, that no such advances, acceptances or
indorsements had in fact been made upon the credit of it ; an objection
which, if founded in fact, might have been fatal *to their claim.
nothmg can be clearer upon principle, than that if a letter of credit Lk

b
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be given, but in fact no advances are made upon the faith of it, the party
is not entitled to recover for any debts due to him from the debtor, in
whose favor it was given, which have been incurred subsequently to the
guarantee, and without any reference to it.

The other exceptions are to certain instructions prayed by the defend-
ants, and refused by the court. They are as follows :

1. That the said letter of credit sued on is not a continuing guarantee,
but it is a limited one ; and that when an advance or advances, acceptance
or acceptances, indorsement or indorsements, had been made by the plain-
tiffs, on the faith of said letter of credit, to the amount of $8000, the guar-
antee became jfunctus officio, and ceased to operate upon any future advances,
acceptances or indorsements, made by said plaintiffs for Chester Haring.
And that if the said plaintifls received from said Haring, in payment of
their advances, acceptances or indorsements, made on account of said guar-
antee, the amount of $8000, it was a discharge of said letter of guarantee ;
and that any future advances, acceptances or indorsements, cannot be
charged against and recovered from the defendants, by virtue of said letter
of credit.

2. That to entitle the plaintiffs to recover on said letter of guaranty, they
must prove that notice had been given, in a reasonable time after said let-
ter of guaranty had been accepted by them, to the defendants, that the
same had been accepted.

8. That to entitie the plaintiffs to recover on said letter of credit, they
must prove, that, in a reasonable time after they had made advances, accep-
tances or indorsements for said Ilaring, on the faith of said letters of
guaranty, they gave notice to said defendants of the amount and extent
thereof.

4. That to entitle the plaintiffs to recover on said letter of credit, they
must prove, that a demand of payment had been made of Chester Haring,
the principal debtor, of the debt sued for; aud in case of non-payment by
him, that notice of such demand and non-payment should have been given
in a reasonable time to the defendants; and on failure of such proof, the
defendants are in law discharged.

*5. That the promissory notes, made by C. Haring, the principal
debtor, and indorsed by Daniel Greenleaf, and received by the plain-
tiffs on the 1st of May 1829, as expressed in the said receipt of that date at
the end of their said account, and the discounting the same in New Orleans,
by the plaintiffs, after they had indorsed the same for that purpose, the
same being discounted before they fell due, and the receipt of the net pro-
ceeds arising from the discounting, carried to the credit of Chester Haring’s
account, on the books of the piaintiffs, was a discharge of the guarantors, on
said guarantee, provided the debt now sued for was included in the sum
total of said account, on account of which said promissory notes were taken
and receipted for.

6. That if the said notes, mentioned in said receipt, were received as
conditional payments of said debt, the defendants are discharged, unless it
be proved, that due diligence has been used to recover the amount called for
by said notes, from the individuals responsible thereon, and that the same
could not be obtained.

7. That the plaintiffs, by accepting said notes on account of said debt,
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from C. Haring, the principal debtor, with D. Greenleaf, as indorser, on
account of said debt, the same being at that time due, and receiving the
money on the same, by discounting them, and the passing said notes away
by indorsement, could not have sued Haring for the original debt, before
said notes fell due, dishonored and returned to the plaintiffs; and that,
therefore, they, by their own act, placed it out of their power to proceed
against said Haring, to recover said debt, before said notes fell due and were
returned to the plaintiffs, which, in law, discharged the guarantors.

There was another exception, but it was withdrawn from the cause by
the defendants ; and that, as well as another respecting the refusal of the
court to sign the bill of exceptions, without incorporating in it the evidence
given at the trial, may be dismissed without comment. It is proper to
add, however, that the conduct of the court in relation to the bill of excep-
tions constitutes no just matter of error revisable in this form of proceeding ;
and if it did, we see no reason to question the propriety of its conduct
upon the present occasion. It is *manifestly proper for the court to
require, that all the evidence, which is explanatory of the true points L
of the exceptions, should be brought before the appellate court, to assist it
in forming a correct judgment.

The question involved in the first instruction is, whether the guarantee
contained in the letter is a limited or a continuing guarantee ; or, in other
words, whether 1s covered advances, acceptances and indorsements, in the
first instance, to the amount of $8000, and terminated when these were dis-
charged ; or whether it covered successive advances, acceptances and
indorsements made, to the same amount, at any future times, toties quoties,
whenever the antecedent transactions were discharged. Upon deliberate
consideration, we are of opinion, that it is a continuing guarantee ; and we
found ourselves upon the language, and the apparent intent and object of
the letter. Every instrument of this sort ought to receive a fair and reason-
able interpretation, according to the true import of its terms. It being an
engagement for the debt of another, there is certainly no reason for giving
it an expanded signification or liberal construction, beyond the fair import
of the terms. It was observed by this court, in Russell v. Clarke’s Hrecu-
tors, 7 Cranch 69, that “ the law will subject a man, having no interest in
the transaction, to pay the debt of another, only when his undertaking
manifests a clear intention to bind himself for that debt. Words of doubt-
ful import ought not, it is conceived, to receive that construction.” On the
other hand, as these instruments are of extensive use in the commercial
world, upon the faith of which large credits and advances are made, care
should be taken to hold the party bound to the full extent of what appears
to be his engagement ; and for this purpose it was recognised by this court,
in Drummond v. Prestman, 12 Wheat. 515, as a rule in expounding them,
that the words of the guarantee are to be taken as strongly against the
guarantor as the sense will admit (Fell on Guarantee, ch. 5, p. 129, &c.);
and the same rule was adopted in the king’s bench, in Mason v. Prztc/aard
12 East 227.

If we examine the language or object of the present letter, we think it is
difficult to escape from the conclusion, that it *was 1ntended and [*123
was understood by all the parties, as a continuing guarantee; there '

1810 doubt, that it was so interpreted by the plaintiffs. The object is, to
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assist Haring in business— our friend, Mr. Chester Haring,” to assist him
“in business, may require your aid.” It was not contemplated to be a
single transaction, or an unbroken series of transactions for a limited period.
The aid required was to be “from time to time, either by acceptance or
indorsement of his paper, or advances in cash.” The very nature of such
negotiations, with reference to the business of the party, unless other con-
trolling words accompanied them, would seem to indicate a succession of
acts, at different periods, having no definite termination, or necessary con-
nection with each other. The language of the letter then proceeds: ¢ In
order to save you from harm in so doing, we do hereby bind ourselves, &c.,
to be responsible to you, at any time, for a sum not exceeding eight thou-
sand dollars, should the said Chester Haring fail so to do.” It is difficult to
satisfy this language, without giving to the guarantee a continuing opera-
tion. The parties agree to be responsible at any time for a sum not
exceeding $8000 ; and if so, is not the natural, nay, necessary, import, that
the acceptances, indorsements and advances are not limited in duration ; but
that whenever made, and at whatever future times, the same responsibility
shall attach upon them, not exceeding $8000? We think, that it would be
difficult to give any other interpretation to the language, without subject-
ing mercantile papers to refinements and subtleties, which would betray
innocent men into the most severe losses, by an unsuspecting confidence in
them. That the language fairly admits of, if it does not absolutely require,
this construction, cannot be doubted. If it does so, it is but common
justice, that it shounld receive this contruction, in favor of innocent parties,
who have made acceptances, indorsements and advances upon the faith of
it, according to the rule already stated, that the words shall be taken as
strongly against the party using them as the sense will admit.

It is rare, that in cases of guarantee, the language of the instruments is
such as to make the decision upon one, an exact authority for that of
another. The whole words and clauses *are to be construed together,
and that sense is to be given to each, which best comports with the
general scope and intent of the whole. So far as authorities go, however,
we think they are decidedly in favor of the interpretation which we have
adopted. In Mason v. Pritchard, 12 East 227, s. ¢. 2 Camp. 436, the
words of the guarantee were, ““ to be responsible for any goods he hath or
may supply my brother with, to the amount of one hundred pounds ;" and
the court were of opinion, that it was a continuing or standing guarantee,
to the extent of one hundred pounds, which might at any time hecome due
for goods supplied, until the credit was recalled. That case was certainly
founded upon words less expressive and cogent than those of the case before
us. In Merle v. Wells, 2 Camp. 413, the guarantee was, “I consider myself
bound to you for any debt he (my brother) may contract for his business
as a jeweller, not exceeding one hundred pounds, after this date. Lord
ErLLENBOROUGH held it a continuing guarantee, for any debt not exceeding
one hundred pounds, which the brother might, from time to time, contract
with the plaintiffs in the way of his business ; and that the guarantee was
not confined to one instance, but applied to debts successively renewed.
The case of Sansom v. Bell, 2 Camp. 39, before the same learned judge, is
to the same effect. The case of Barton v. Bennet, 3 Ibid. 220, was upon
words far less stringent. There, the guarantee was, “I hereby undertake
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and engage to be answerable, to the extent of three hundred povnds, for
any tallow or soap supplied by B. to F. & B., provided they shall neglect
to pay in due time.” Lord ErrLexeoreUGH held it a continuing guarantee,
principally upon the force of the word any; but the case went off upon
another point.

The cases cited on the other side are all distinguishable. Airdy v.
Duke of Marlborough, 2 Maule & Selw. 18, turned upon the ground, that
the whole recital of the bond showed that a limited guarantee, for advan-
c¢es to a definite amount, when they were made, the guarantee became
functus officio. In Melville v. Hayden, 3 Barn. & Ald. 593, the guarantee
was, “ 1 engage to guaranty the payment of A., to the extent of sixty pounds,
at quarterly account, bill two months, *for goods to be purchased by
him of B ;" and the court held, that it was not a continuing guaran-
tee, as the words “quarterly account” imported ounly the first quarterly
account ; and relied on the word “any” in Mason v. Pritchard, as distin-
guishing that case from the one before them. The case of Rogers v. War-
ner, 8 Johns. 119, was on a guarantee in these words : “If A. and B., our
sons, wish to take goods of you on credit, we are willing to lend our names,
as security for any amount they may wish ;” and the court held it to be a
limited guarantee for a single credit. It is observable, that here no words
of continuing ecredit, such as “from time to time,” or ‘“at any time” are
used ; so that the whole langnage is satisfied by one tranmsaction. It is,
therefore, strongly distinguishable from that before this court.

We cannot admit, therefore, as has been contended at the bar, that the
courts have inclined to vary the rule of construction of instruments of this
nature, and to hold them to be strictissimi juris, as to their interpretation,
And we are well satisfied, that the authorities in no degree interfere with
the construction which we have given to the terms of the present letter.
The court below were, then, right in refusing the first instruction.

The second instruction insists, that to entitle the plaintiffs to recover on
the guarantee, they must prove, that notice had been given to the defend-
ants of that fact, in a reasonable time after the guarantee had been accepted.
Whether there was not evidence before the jury, suflicient to have justified
Phem in drawing the conclusion, that there was such notice, we do not
nquire, It is sufficient for us to declare, that in point of law, the instruc-
tion asked was correct, and ought to have been given. A party giving a
letter of guarantee, has a right to know, whether it is accepted, and whether
the person to whom it is addressed, means to give credit on the footing of
1, or not. It may be most material, not only as to his responsibility, but as
to his future rights and proceedings. It may regulate, in a great measure, his
course of conduct, and his exercise of vigilancein regard to the party in whose
favor it is given. Especially, is it important, in the case of a continuing
guarantee, since it may guide his judgment 1n recalling on suspending it.

*The third instruction insists, that to entitle the plaintiffs to
Tecover on the guarantee, they must prove, that, in a reasonable time i
after they had made advances, acceptances or indorsements for ITaring, on
the faith of the guarantee, they gave notice to the defendants of the amount
and extent thereof. If this had been the case of a guarantee, limited to a
Single transaction, there is no doubt, that it would have been the duty of
the plaintiffs to have given notice of the advances, acceptances or indorse-
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ments made to Haring, within a reasonable time after they were made. But
this being a continuing guarantee, in which the parties contemplated a series
of transactions, and as soon as the defendants had received notice of the
acceptance, they must necessarily have understood, that there would be suc-
cessive advances, acceptances and indorsements, which would be renewed
and discharged, from time to time, we cannot perceive any ground of priu-
ciple or policy, upon which to rest the doctrine, that notice of each succes-
sive transaction, as it arose, should be given. All that could be required
would be, that when all the transactions between the plaintiffs and Haring
under the guarantee were closed, notice of the amount for which the guaran-
tors were held responsible, should, within a reasonable time afterwards, be
communicated to them. And if the instruction had asked nothing more
than this, we are of opinion, upon principle, as well as upon the authority
of Russell v. Clarke’s Eixecutors, T Cranch 69 ; and Edmonston v. Drake,
5 Pet. 624, that it ought to have been given. See Ouxley v. Young, 2 II. Bl
613 ; Peel v. Tatlock, 1 Bos. & Pul. 419. But it goes much further, and
requires, in the case of a continuing guarantee, that every successive trans-
action under it should be communicated, from time to time. No case has
been cited, which justifies such a doctrine, and we can perceive no principle
of law which requires it. The instruction was, therefore, properly refused.

The fourth instruction insists, that a demand of payment should have
been made of Haring, and in case of non-payment by him, that notice of
such demand and non-payment should have been given, in a reasonable
time, to the defendants, otherwise, the defendants would be discharged from
*127] their guarantee. *We are of opinion, that this instruction ought to

“"1 have been given. By the very terms of this guarantee, as well as by
the general principles of law, the guarantors are only collaterally liable,
upon the failure of the principal debtor to pay the debt. A demand upon
him, and a failure on his part to perform his engagements, are indispensable
to constitute a casus feederis. The creditors are mnot, indeed, bound to
institute any legal proceedings against the debtor, but they are required to
use reasonable diligence to make demand, and to give notice of the non-
payment. The guarantors are not to be held to any length of indulgence of
credit which the creditors may choose ; but have a right to insist, that the
risk of their responsibility shall be fixed, and terminated within a reason-
able time after the debt has become due.(¢) The case of Allen v. Right
mere, 20 Johns. 365, is distinguishable. There, the note was payable to
the defendant himself, or order, at a future day, and he indorsed it, with «
special guarantee of its due payment; and the court held his engagement
absolute, and not conditional.

The fifth instruction insists, that the promissory notes mentioned in the
receipt of the 1st of May 1829, when discounted, and the proceeds carried
to the account of Haring, operated a discharge of the guarantors, provided
the debt sued for was included in the sum total of the account for which
those notes were received. We think, that the court were not bound, under
the circumstances, to give this instruction. It proceeds upon the ground
that the notes were necessarily received as an absolute payment, a fact
which the court had no right to assume, and that, by indorsing the notes,

(a) See, on ‘this subject, Mr. Wheaton’s note to Lanusse v. Barker, & Wheat, 154-5.
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and procuring the same to be discounted and credited in the account, the
guarantee was, per se, discharged. This is not correct in point of law ; for
if the plaintiffs, by their indorsements, were compellable to pay, and did
afterwards pay, the notes, upon their dishonor by the maker, and these notes
fell within the scope of the guarantee, they might, without question, recover
the amount from the guarantors.

*The sixth instruetion asserts, that if the notes mentioned in the
receipt were received as couditional payments of the said debt, the
defendants are discharged, unless it is proved, that due diligence had been
used to recover the amount of them from the individuals responsible thereon,
and that the same could not be obtained. If, by the word “recover,” were
here intended a recovery by a suit at law, the proposition could not be
maintained. But if, as we suppose, it is used in the sense of collect or
obtain, its correctness, as a general proposition, in cases of conditional pay-
ments of debts by notes, is admitted. He, who receives any note upon which
third persons are responsible, as a conditional payment of a debt due to
himself, is bound to use due diligence to collect it of the parties thereto,
at maturity, otherwise, by his lac/kes, the debt will be discharged. The difli-
culty is in applying the doctrine tothe circumstances of the present case, in
the actual form in which it is propounded in the instruction. It assumes, as
matter of fact, what the court cannot intend, that the notes were received
as conditional payment. It does not assert, what the debt is to which it
alludes ; though it probably refers to the debt stated in the account con-
nected with the receipt. Now, that account is not, in terms, sued for, but
certain drafts amounting to $8000, accepted and indorsed, and paid by the
plaintiffs ; and whether they were included in the account or not, was mat-
ter of evidence and not matter of law. Although, then, the instruction
asserted a proposition, generally true in point of law, it is not clear, that, in
the very terms in which it is propounded, with reference to the case in judg-
ment, the court were bound to give it, since it involved matters of fact.

The seventh instruction is open to a similar objection. It manifestly
assumes, as its basis, several questions of fact, upon which the court had no
right to pronounce judgment. It also supposes, that the debt sued for is
wholly confined to the account, and that the notes referred to were not
within the scope or the guarantee, and, if paid by the plaintiffs, could not be
recovered by the defendants, which is far from being admitted. Indeed,
this and several of the preceding instructions proceed upon the ground, that
the guarantee was a limited *and not a continuing guarantee, which .
construction has been already overturned. (18

Upon the whole, we are of opinion, that the court below erred in refusing
the second and fourth instructions prayed by the defendants, and that for
these errors, the judgment must be reversed, and the cause remanded to

the district court of Mississippi, with directions to award a venire facias de
n0v0.

[*128

| Tuis cause came on to be heard, on the transeript of the record from the
district court of the United States for the district of Mississippi, and was
argued by counsel : On consideration whereof, it is the opinion of this court,
that the court below errred in refusing the second and fourth instructions
prayed by defendants, and that for these errors, the judgment must be

7 Prr,—6 81
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reversed ; whereupon, it is adjudged and ordered by this court, that the
judgment of the said district court in this cause be and the same is hereby
reversed, and that this cause be and the same is hereby remanded to the
said district court, with directions to award a venire facias de novo.}

#180] *Hyepouitus Joserr AvcustiNe EstrHo ef al. v. BeEnsamin L.
Lear, Administrator of Tuapprus Koscruszgo.

Practice.

A case not being properly prepared in the circuit court for a hearing, the decree was reversed, and
the cause remanded, with liberty to the plaintiff to amend his bill.

ArpEAL from the Cirenit Court of the district of Columbia in and for
the county of Washington.

This case was argued by Swann and Sampson, for the appellants ; and
by Wirt and Dandridge, for the appellees.

Marsuars, Ch. J., delivered the opinion of the court.—The appellants
had filed their bill in the court of the United States for the county of Wash-
ington, alleging themselves to be the distributees and next of kin of Thad-
deus Kosciuszko, deceased, who departed this life, intestate, as they allege,
with respect to personal property in the United States. The bill charges
that Thaddeus Kosciuszko, being about to leave America, deposited with Mr.
Jefferson a paper writing, purporting to be a will, which was executed in
Virginia, and is in the following words :

«1, Thaddeus Kosciuszko, being just on my departure from America, do
hereby declare and direct, that, should I make no other testamentary dispo-
sition of my property in the United States, I hereby authorize my friend,
Thomas Jefferson, to employ the whole thereof in purchasing negroes from
among his own, or any others, and giving them liberty, in my name, in
giving them an education in trade or otherwise, and in having them
instructed for their new condition, in the duties of morality, which may
make them good neighbors, good fathers or mothers, husbands or wives, in
their duty as citizens, teaching them to be defenders of their liberty and
*131] country, and of *the good order of society, am% in whatsoever may

“*4 make them happy and useful ; and I make the said Thomas Jefferson
executor of this. T. Koscrvszxo.”

“5th May 1798.”

After the testator’s death, Mr. Jefferson proved the will in the county
court of Albermarle, but renounced the executorship. Letters of adminis-
tration have since been granted on it, in the county of Washington, in this
district, to Benjamin L. Lear, who is in possession of the fund which is
referred to in the paper writing. The plaintiffs contend, that this paper
writing is not a will ; or if a will, cannot have effect, the bequest contained
in it being one which the law will not sustain. They therefore contend,
that this will being void and inoperative, they, as the next of kin, are entl-
tled to this fund, there being no creditors to claim. The answer insists on

! For a further decision in this case, resulting in another reversal, see 12 Pet. 497.
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the validity of the will, and that the defendant is ready to carry the trust
into execution.

Before the court can decide the intricate qnestions which grow out of
this will, we think it necessary to possess some information which the record
does not give. The domicil of General Kosciuszko is not stated ; he was a
native of Poland, and died in Switzerland ; whether he was domiciled in
Switzerland or not, does not appear. The law of domicil, with respect to
wills, in cases of testacy, ov regulating distribution, in cases of intestacy,
may be material. It also appears, that the testator made a will in Europe.
From the manner in which the subject is mentioned, we presume, that this
makes no disposition of his property in the United States ; but since we are
informed of its existence, it would be desirable to see it.

We do not think the case properly prepared for decision ; and therefore,
direct that the decree be reversed and the cause remanded, with liberty to
the plaintiff to amend his bill.

Decree reversed.

*Unirep STATES 9. ABEL TURNER. [*132

Criminal law.— Counterfeiting.

Indictment in the circuit court of North Carolina, for the forgery of, and an attempt to pass, &c.,
a certain paper writing, in imitation of, and purporting to be, a bill or note issued by the pres-
ident, directors and company of the Bank of the United States, founded on the 18th section of
the act of 1816, establishing the Bank of the United States. The note was signed with the
name of Join Huske, who had not been, at any time, president of the Bank of the United
States, but who, at the time of the date of the counterfeit, was the president of the office of
discount at Fayetteville ; and was countersigned by the name of John W. Sandford, who, at no
time, was cashier of the mother bank, but was, at the said date, cashier of the said office of
discount and deposit: Held, that this was an offence within the provisions of the law.

It is clear, that the policy of the act extends to the case; the object is to gaard the public from
false and counterfeil paper, purporting on its face to be issued by the bank ; it could not be
presumed, that persons in general could be cognisant of the fact, who, at particular periods, were
the president and cashier of the bank ; they were officers liable to be removed at the pleasure
of the directors, and the times of their appointment or removal, or even their names, could not
ordinarily be within the knowledge of the body of the citizens ; the public mischief would be
equally great, whether the names were those of the genuine officers, or of fictitious or unauthor-
ized persons, and ordinary diligence would not protect them against imposition.

CrrriricaTy of Division from the Circuit Court of North Carolina. The
defendant, Abel Turner, was indicted at May term 1832, in the circuit court,
under the 18th section of the act incorporating the Bank of the United
States, passed in April 1816.

The indictment contained four counts. The first count charged the
defendant with having forged and counterfeited a bill or note issued
by the orders of the president, directors and company of the Bank of the
United States, the tenor of which said false, forged and counterfeited
baper writing was as follows, to wit : * The president, directors and company
of the Bank of the United States promise to pay twenty dollars, on
demand, at their office of discount and *deposit, in Fayetteville, to 4, ..,
the order of D, Anderson, cashier thereof— Philadelphia, the 4th of ' ™
z_Tuly 1€27—John W. Sandford, cashier, John Huske, president”—with
Intent to defraud the president, directors and company of the Bank of the
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United States, against the form of the act of congress, &c. The second
count charged the defendant with an attempt to pass the said note, describ-
ing it in the same form, knowing it to be forged, with intent to defraud the
Bank of the United States. The third count charged the offence of passing,
uttering and publishing the same note, with intent to defraud the bank.
The fourth and fifth counts charged the defendant with an attempt to pass,
and with having passed the note to one Elliott, with intent to defraud him.
The note was described in the counts in the same form aund terms as in the
first count. The jury found the defendant guilty on the fourth and fifth
counts, and not guilty as to the residue.

Upon the trial of the cause, it occurred as a question, whether the
attempt to pass the counterfeit bill, in the indictment mentioned, knowing
the same to be counterfeit, the said bill being signed with the name of
John Huske, who had not, at any time, been president of the Bank of the
United States, but at the time of the date of the said counterfeit bill, was
the president of the office of discount and deposit of the Bank of the
United States, at Fayetteville, and countersigned with the name of John
W. Sandford, who, at no time, was cashier of the Bank of the United
States, but was, at the date aforesaid, cashier of the said office of discount
and deposit, was an offence within the provisions of the act entitled an act
to incorporate the subscribers to the Bank of the United States : upon which
question, the judges, being divided in opinion, ordered that the same should
be certified to the supreme court of the United States for the opinion of
that court.

The case was argued by the Attorney-General, for the United States;
no counsel appeared for the defendant.

The Attorney- General stated, that the note described in the indictment,
was in all vespects the same as a note of the mother bank, excepting the
$1041 signatures of the president and *cashier of the bank. Instead of
“*1 those signatures, the names of the president and cashier of the
branch bank at Fayetteville were affixed to the note. The question is,
whether this bill came within the description in the 18th section of the act
incorporating the bank, which punishes the offence charged as counterfeit-
ing a bill or note issued by order of the bank? The question turns upon
the interpretation of the * purport” in the section. If the paper purports
to be a bill or note of the bank, it is enough ; although it may not be signed
by the proper officers of the bank. The cases which have been decided in
England fully maintain this position. They- are found in 2 Russell on
Crimes 388, 340, 342, 344-6, 363, 365-6, 456, 470-1; and in 10 Peters-
dorff’s Abr. 55-6.

Story, Justice, delivered the opinicn of the court.—This cause comes
before the court upon a certificate of division of opinion of the judges of the
cireuit court for the district of North Carolina. 7The defendant, Abel Tur-
ner, was indicted for the forgery of, and an attempt to pass, &c., a certainl
paper writing, in imitation of, and purporting to be, a bill or note issued by
the president, directors and company of the Bank of the United States. The
indictment contained several counts, all founded upon the 18th section of
the act of the 10th of April 1816, ch. 44, establishing the Bank of the United
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States. Upon the trial of the cause, it occurred as a question, whether the
attempt to pass the counterfeit bill in the indictment mentioned, knowing
the same to be counterfeit, the said bill being signed with the name of
John Huske, who had not, at any time, been president of the Bank of the
United States, but at the time of the date of the said counterfeit bill, was
the president of the oftice of discount and deposit of the Bank of the United
States, at Fayetteville, and countersigned by the name of John W. Sandford,
who, at no time, was cashier of the Bank of the United States, but was, at
the date aforesaid, cashier of the said office of discount and deposit—was an
offence within the provisions of the act. Upon this question the court, being
divided in opinion, ordered the same to be certitied to this court.

*The bill or note itself is not set forth in hwe verba, except in the 4 ..

. . . 3]
count on which the question arose, and which charges that the defen-
dant, with force and arms, &ec., “feloniously did attempt to pass to ome S.
E. as and for a true and good bill or note, a certain false, forged and coun-
terfeit paper writing, the tenor of which, &ec., is as follows : ¢ The president,
directors and company of the Bank of the United States promise to pay
twenty dollars, on demand, at their office of discount and deposit, in Fayette-
ville, to the order of D. Anderson, cashier thereof, Philadelphia, the 4th of
July 1827—John W. Sandford, cashier, John Huske, president —with intent
to defraud the president, directors and company of the Bank of the United
States.” The bill, therefore, purports on its face to be signed by persons who
are respectively president and cashier of the bank.

One of the fundamental articles of the charter (§ 11, art. 12) declares,
that the bills and notes which may be issued by order of the corporation,
signed by the president and countersigned by the cashier, promising the pay-
ment of money to any person or persons, his, her or their order, or to bearer,
shall be binding and obligatory on the same. So chat the present counter-
feit bill purports to be signed by officers, who were the proper officers to
sign the genuine bills of the bank.

The persons named in the counterfeit bill not being, in fact, the president
and cashier, although so called, the question arises, whether the party is
liable to indictment for an attempt to pass it, under the 18th section of the
act of 1816. We are of opinion, that he is, within the words and true intent
and meaning of the act. The words of the act are, “if any person shall
falsely make, &e., or cause or procure to be falsely made, &ec., or willingly
aid or assist in falsely making, &c., any bill or note in imitation of, or pur-
porting to be, a bill or note issued by order of the president, directors and
company of the said bank, &e.; or shail pass, utter or publish, or attempt
to pass, utter or publish, as true, any false, &c., bill or note, purporting
to be a bill or note issued by the order of the president, directors and
company of the said bank, &ec., knowing the same to be falsely forged
or counterfeited, d&e., every such person, &c.” The case, therefore, falls
dlr_ectly within the terms of the act. It is an attempt to pass a false
*bill or note, as true, purporting to be a bill or note issued by the r*136
order of the president, directors and company ; for the word “pur- - pi
port” imports what appears on the face of the instrument. Jones's
Qase, 2 Doug. 802 ; 2 Russell on Crimes, b. 4, ch. 32, § 1, p. 345-6, 24 edi-
tion ; Ibid. 363-7. The preceding clause of the section very clearly shows
this to be the sense of the word in this connection. It is there said, if any
person shall falsely make, &e., any bill, “in imitation of, or purporting to
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be, a bill,” &c., where the words “in imitation of ” properly refer to counter-
feiting a genuine bill, made by the proper authorized officers of the bank ;
and the words “or purporting to be,” properly refer to a counterfeit bill,
which on its face appears to be signed by the proper officers. In the view
of the act, then, it is wholly immaterial, whether the bill attempted to be
passed be signed in the name of real or fictitious persons, or whether it would,
if genuine, be binding on the bank or not.

And it is equally clear, that the policy of the act extends to the case.
The object is to guard the public from false and counterfeit paper, purport-
ing on its face to be issued by the bank. It could not be presumed, that
persons in general would be cognisant of the fact, who, at particular periods,
were the president and cashier of the bank. They were officers liable to be
removed at the pleasure of the directors ; and the times of their appoint-
ment or removal, or even their names, could not ordinarily be within the
knowledge of the body of the citizens. The public mischief would be
equally great, whether the names were those of the genuine officers, or of
fictitious or unauthorized persons; and ordinary diligence could not protect
them against imposition. 2 Kast P. C. ch. 19, § 44, p. 950 ; 2 Russell on
Crimes, b. 4, ch. 32, § 1, p. 341 (2d edition).

Upon examining the English authorities upon the subject of forgery
and the utterance of counterfeit paper, they appear to us fully to justify and
support a similar doctrine. It is, for instance, clearly settled, that the mak-
ing of a false instrument, which is the subject of forgery, with a fraudulent
intent, although in the name of a non-existing person, is as much a forgery
as if it had been made in the name of a person known to exist, and to whom
*137] credit was due. 2 Russell on Crimes, *b. 4, ch. 32, § 1 (2d edition),

“% p. 327-38, and the cases there cited ; Ibid. 470,474 ; 2 East P. C. ch.
19, § 88, p. 940. Nor it is material, whether a forged instrument be made
in such a manner, as that if, in truth, it were such as it is counterfeited for,
it would be of validity or not. This was decided as long ago as Deakins’s
Case, 1 Sid. 142 ; 1 Hawk. P. C. ch. 70, § 7; 2 East P. C.ch. 19, § 43, p.
948. Nor is it any answer to the charge of forgery, that the instrument is
not available, by reason of some collateral objection not appearing upon the
face of it. 2 Russell on Crimes, b. 4, ch. 32, § 1 (2d edition), p. 837-41;
Ibid. 470-74.

So that upon the words and policy of the act itself, as well as npon the
footing of authority, we are of opinion, that the offence stated in the division
of opinion is within the act of 1816. And we shall accordingly certify this
to the circuit court.

Tais cause came on to be heard, on the transcript of the record from the
circuit court of the United States for the district of North Carolina, and on
the question and point on which the judges of the said circuit court were
opposed in opinion, and which was certified to this court for its opinion,
agreeable to the act of congress in such case made and provided, and was
argued by counsel: On consideration whereof, it is the opinion of this
court, that the attempt to pass the counterfeit bill in the indictment in the
proceedings mentioned, under the circumstances in the said certificate of
division of opinion mentioned, in an offence within the provisions of the act
of congress stated in the same certificate : Whereupon, it is adjudged and
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ordered by the court, that it be certified to the said circuit court for the
district of North Carolina, that the attempt to pass the counterfeit bill in
the indictment in the proceedings mentioned, under the circumstances
in the said certificate of division of opinion mentioned, is an offence within
the provisions of the act of congress stated in the same certificate.

*Unxirep StaTes 0. Jorn B. Mirrs. [igE

Crimanal law.— Indictment.

The defendant was indicted upon the 24th section of the act of congress of 8d March 1825,
entitled * an act to reduce into one the several acts establishing and regulating the post-office
department,” for advising, procuring and assisting one Joseph I. Straughan, a mail-carrier, to
rob the mail ; and was found guilty. Upon this finding, the judges of the circuit court of
North Carolina were divided in opinion on the question, whether an indictment founded on the
statute for advising, &c., a mail-carrier to rob the mail, ought to set forth or aver that the said
carrier did in fact commit the offence of robbing the mail ?

The answer to this, as an abstract proposition, must be in the affirmative; but if the question
intended to be put is, whether there must be a distinct substantive averment of that fact—it is
not necessary. The indictment in this case sufficiently sets out, that the offence had been com-
mitted by the mail-carrier.

The offence charged in this indictment is a misdemeanor, where all are principals ; and the doc-
trine applicable to principal and accessory in cases of felony, does not apply. This offence,
however, charged against the defendant, is secondary in its character; and there can be no
doubt, that it must sufficiently appear upon the indictment, that the offence alleged against the
chief actor had been committed.

CeRrTIFICATE of Division from the Circuit Court of North Carolina. The
defendant was indicted, at the term of November 1832, of the circuit court,
for an offence against the post-office laws, passed on the 2d of March 1824,
entitled, ¢ an act to reduce into one act the several acts establishing and reg-
ulating the post-office department.”

The indictment contained two counts. The first count charged, that the
defendant did, “at Fayetteville, on the 1st June 1832, procure, advise and
assist Joseph I. Straughan to secrete, embezzle and destroy a mail of letters,
with which the said Joseph I. Straughan was intrusted, and which had come
to his possession, and was intended to be conveyed by post, from Pittsbor-
ough, in the district aforesaid, to Fayetteville, also in said district, contain-
ing bank-notes ; the said Joseph I. Straughan being, at the time of such
procuring, advising and assisting, then and there, a person employed in
*one of the departments of the post-office establishment, to wit, a 159
carrier of the mail of the United States from Pittsborough aforesaid, t =
to Fayetteville aforesaid, contrary to the form of the act of congress,” &c.

The second count was in the following words : That the defendant “did
procure, advise and assist Joseph I. Straughan to secrete, embezzle and des-
troy a letter addressed by Joseph Small to Joseph Baker, with which the
said Joseph I. Straughan was intrusted, and which came to his possession,
and was intended to be conveyed by post from Pittsborough, in the district
aforesaid, to Fayetteville aforesaid, containing sundry bank-notes, amount-
:mg, in the whole, to smt} dollars, of a denomination to the jurors af01 esald
unknown, and of the issue of a bank to the said jurors also unknown ; the
said Joseph I. Stranghan being, at the time of such procuring, adv1smg and
assisting, then and there, a person employed in one of the depal tmen’s of
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the post-office establishment, to wit, a carrier of the mail of the United
States from Pittsborough aforesaid, to Fayetteville aforesaid, contrary to
the form of the act of congress, &c.

The jury found the defendant guilty on both counts ; and a motion was
made in arrest of judgment on the following grounds: 1. That the indict-
ment doth not aver charge or in any manner show, that the said Joseph L
Straughan did commit the offence which this defendant is alleged to have
procured and advised and assisted him to commit. 2. That the said indict-
ment is, in other respects, uncertain, insuaflicient, informal and defective,
and will, in no sort, warrant any judgment upon the said verdict.

Upon this motion, the following certificate of division was given : “The
defendant was indicted upon the 24th section of the act of congress approved
the 2d of March 1825, entitled an act to reduce into one the several acts
establishing and regulating the post-office department, for advising, procur-
ing and assisting one Joseph I. Straughan, mail-carrier, to rob the mail, and
being found guilty, submitted a motion in arrest of judgment : one reason
in support of which motion *was, that the indictment did not suffi-
ciently show any offence against the said act, because the same did
not directly charge, or otherwise aver, that the said Joseph I. Straughan
did actually rob the mail, and, upon argument, the judges were opposed in
opinion upon this question, to wit, whether an indictment grounded upon the
said statute, for advising, &ec., a mail-carrier to rob the mail, ought to set
forth or aver that the said carrier did, in fact, commit the offence of vobbing
the mail, and therefore, the judges directed the same to be certified to the
supreme court.

*140]

The case was argued for the United States by the Attorney-General,
Mr. Zaney ; no counsel appeared for the defendant. He stated, that the
charge, so far as it is material to the question submitted to the court in
the certificate of division, is contained in the first count ; “that the defend-
ant did procure, advise and assist ” the mail-carrier to secrete, embezzle and
destroy the mail of the United States. In neither count is there an aver-
ment that the offence of secreting, embezzling or destroying the mail was
actually committed. But as the offence charged is a misdemeanor, all are
principals ; and the law which requires that before the accessory can he con-
victed, the principal must be proved to have been guilty, and the offence to
have been committed, does not apply. As thisis a statutory offence, it is
sufficient to bring the offender within the words of the law ; and it may
be urged, that the words themsclves contain in themselves a suflicient
averment. Upon the authority of the decision of this court in the United
States v. Gooding, 12 Wheat. 466, 474, it is submitted, that the indictment
may be sustained. Upon English authorities, it is sufficient to lay the
offence in the words of the law. 2 East P. C. 781 ; 2 Leach C. C. 578;
5 T. R. 33.

THOMPSON, Justice, delivered the opinion of the court.—The defendant
was indicted in the cireuit court of the United States for the district of
North Carolina, under the 24th section of the act of 1825, entitled “an act

to reduce *into one, the several acts establishing and regulating the

* .
141] post-office department” (4 U. S. Stat. 169), which declares, « that

every person, who, from and after the passing of this act, shall procure and
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advise or assist in the doing or perpetration of any of the acts or crimes by
this act forbidden, shall be subject to the same penalties and punishments
as the persons are subject to, who shall actually do or perpetrate any of the
said acts or crimes, according to the provisions of this act.” Upon the trial,
the defendant was convicted of the offence charged in the indictment, and
a motion was made in arrest of judgment, upon which motion the judges
were opposed in opinion, and the case comes here upon the following
certificate :

“The defendant was indicted upon the 24th section of the act of con-
gress, approved the 3d of March 1825, entitled ‘an act to reduce into one
the several acts establishing and regulating the post-office department,’ for
advising, procuring and assisting one Joseph I. Straughan, mail-carrier, to
rob the mail, and being found guilty, submitted a motion in arrest of judg-
ment ; one reason in support of which motion was, that the indictment did
not sufficiently show any offence against the said act, because the same
did not directly charge or otherwise aver, that the said Joseph I. Straughan
did actually rob the mail ; and upon argument, the judges were opposed in
opinion upon this question, to wit, whether an indictment grounded upon
the said statute, for advising &c., a mail-carrier to rob the mail, ought to
set forth or aver, that the said carrier did in fact commit the offence of rob-
bing the mail? and therefore, the judges directed the same to be certified
to the supreme court.”

The offence charged in this indictment is a misdemeanor, where all are
principals ; and the doctrine applicable to principal and accessory in cases
of felony, does not apply. The offence, however, charged against the
defendant, is secondary in its character ; and there can be no doubt, that it
must sufficiently appear upon the indictment, that the offence alleged against
the chief actor had in fact been committed.

The first count in the indictment alleges, that the defendant did, at the
time and place therein mentioned, procure, advise and assist Joseph I.
Straughan to secrete, embezzle and destroy a letter with which he, the said
Joseph I. Straughan, *was intrusted, and which had come to his pos- %149
session, and was intended to be conveyed by post, &c., containing [
bank-notes, &c.; he, the said Joseph I. Straughan, being, at the time of such
procuring, advising and assisting, a person employed in one of the depart-
ments of the post-office establishment, to wit, a carrier of the mail, &e., con-
trary to the form of the act of congress in such case made and provided.
The second count in the indictment sets out the particular letter secreted,
embezzled and destroyed, containing bank-notes amounting to sixty dollars.
tI’he offence here set out against Straughan, the mail-carrier, is substantially
in the words of the statute, § 2. If any person employed in any of the
departments of the post-office establishment, shall secrete, embezzle or des-
troy any letter, packet, bag, or mail of letters, with which he shall be
Intrusted, or which shall have come to his possession, and is intended to
be conveyed by post, containing any bank-note, &c., such person shall, on
conviction, be imprisoned, &e.

The general rule is, that in indictments for misdemeanors created by
Statute, it is sufficient to charge the offence in the words of the statute.
There is not that technical nicety required as to form, which seems to have
been adopted and sanctioned by long practice, in cases of felony, and with
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respect to some crimes, where particular words must be used, and no other
words, however synonymous they may seem, can be substituted. But in
all cases, the offence must be set forth with clearness, and all necessary
certainty, to apprise the accused of the crime with which he stands charged.
And we think the present indictment contains such certainty, and sufficiently
alleges, that the cffence had, in point of fact, been committed by Straughan,
It charges the defendant not only with advising, but procuring and assisting
Straughan to secrete and embezzle, &c. This necessarily implies that the
act was done ; and is such an averment or allegation, as made it necessary
on the part of the prosecution to prove that the act had been done.

The particular question put in the certificate of division is, whether an
indictment, grounded upon the siid statute, for advising, &e., a mail-carrier
*143] to rob the mail, ought to set forth or *aver t]mt the said carrier did

in fact commit the offence of robbing the mail. The answer to this,
as an abstract proposition, must be in the aftirmative ; but if the question
intended to be put is, whether there must be a distinct, substantive and
independent averment of that fact, we should say, it is not necessary,
and that the indictment in this case sufliciently sets out that the offence
had been committed by Straughan, the mail-carrier ; and that no defect
appears in the indictment, for which the judgment ought to be arrested.
A certificate to this effect must accordingly be sent to the circuit court.

THis cause came on to be heard, on the transeript of the record from the
circuit court of the United States for the district of North Carolina, and on
the question and point on which the judges of the said circuit court were
opposed in opinion, and which was certified to this court for its opinion,
agreeable to the act of congress in such case made and provided, and was
argued by counsel : On consideration whereof, it 1s the opinion of this court,
that the indictment in this case sufficiently sets out that the offence had
been committed by Straughan, the mail-carrier ; and that no distinct, sub-
stantial and independent averment of that fact was necessary, and that there
is no sufficient cause for arresting the judgment : Whereupon it is adjudged
and ordered by this court, that it be certified to the said cirenit court, that
the indictment in this case sufficiently sets out that the offence had been
committed by Straughan, the mail-carrier, and that no distinct, substantial
and independent averment of that fact was necessary, and that there is 1o
sufficient cause for arresting the judgment.

*144 ¥*MarriNn Prorerr’s Heirs, Plaintiffs in error, ». SAMUEL
. b b
LeeErRWOOD ¢t al.

Practice.—Error coram vobis.

The court refused to quash a writ of error, on the ground that the record was not filed with the
clerk of the court, until the month of June 1833, the writ having been returnable to January
term 1832. The defendant in error might have availed himself of the benefit of the 29th rule
of the court, which gave him the right to docket and dismiss the cause.

The appropriate use of a writ of error coram vobis is, to enable a court to correct its own errors,
those errors which preceded the rendition of the judgment; in practice, the same end is no¥
generally attained by motion, sustained, if the case require it, by affidavits; and the latter
mode has superseded the former, in the British practice. !

In the circuit court for the district of Kentucky, a judgment in favor of the plaintiff in an eject-

90




1833] OF THE UNITED STATES. 144

Pickett v. Legerwood.

ment was entered in 1798, and no proceedings on the same until 1830 ; when, the period of #he
demise having expired, the court, on motion, and notice to one of the defendants, made an
order inserting a demise of fifty years ; it having been afterwards shown to the court, that the
parties really interested in the land, when the motion to amend was made, had not been noticed
of the proceeding, the court issued a writ of error coram vobis, and gave a judgment sustaining
the same, and that the order extending the demise should be set aside. From this judgment,
a writ of error was prosecuted to this court; and it was held, that the judgment on the writ of
error coram vobis, was not such a judgment as could be brought up by a writ of error for
decision to thjs court.!

Error to the Circuit Court of Kentucky. In the circuit court of I{en-
tucky, at November term 1831, the defendants in error, Samuel Legerwood,
Hugh Roseberry, William Henderson, William Mitchell and John Graves
filed a petition, stating, that in 1796, a certain Martin Pickett brought his
action of ejectment in the district court of the United States of the Ken-
tucky district, against William Mitchell and William Maxwell. That the
petitioner, Samuel Legerwood, under whose father and testator, William
Legerwood, the said defendants, who were tenants, claimed, was, with the
said tenants, made defendant; and in 1798, a judgment was obtained in
the said court in favor of Pickett, but no writ of possession was *ex-
ccuted in favor of Pickett. The demise in the declaration was laid
at ten years, and expired in 1806, and remained dead and inoperative for
nearly twenty-five years, when, before the spring term of the court, in 1830,
a notice was served by the attorney for the devisees of Martin Pickett, on
William Mitchell, that the court would be moved to amend the demise, by
inserting a new one ; and on the sixth day of the term, he procured an order
to be made, inserting a demise of fifty years, without the knowledge of any
person interested in the said land, at that time, which ex parte order was not
discovered until one year after. That a writ of possession was then, at the
time of filing the petition, in the hands of the marshal, and he was about to
take possession of the said land.

The petition proceeded to set forth the title under which William Leger-
wood, the father of Samuel Legerwood, claimed the land, against the title
set up by Martin Pickett. That William Mitchell, one of the defendants in
the suit, was a tenant of part of the land ; that the tract of Legerwood was,
several years after the judgment in ejectment, sold, by an execution in favor
of the devisees of Pickett, and was bought by Thomas Starke, to whom the
sheriff conveyed the same ; to whom also William Mitcheli, the said defend-
ant, sold out his interest in the land, and moved away nearly one hundred
miles from the land ; and had not, for many years, been a tenant of it. This
f‘cl_ct was alleged to have been well known to the attorney for the devisees of
Plckett ; and that Mitchell, having no interest in the same, gave no informa-
tion of the intended motion to the rest of the petitioners, who were terre-
tenants. The petition proceeded to state sundry conveyances and devises
of .the land under which the partics to the petition all became owners or
claimants of the same, or possessors thereof, before the said motion to
amend the demise, and the notice of the same William Mitchell.

_ The petitioners, Henderson, Graves and Rosberry, said, they were exclu-
Slve terre-tenants, and, as such, were entitled to notice, even if the judg-

[*145

In Pennsylvania, error lies to the judgment wobis, unless it raise a mere question of discre-
of a subordinate court, in a writ of error coram tion. Wood ». Colwell, 34 Penn. St, 92.
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ment was to be revived by scire facias,; and that Mitchell had not been a
terre-tenant for upwards of ten or twelve yeare, and had nc interest therein,
That Samuel Legerwood had never been a terre-tenzat, but was entered
*146] *defendant for those claiming under the title_of his deceased father,

and that Maxwell had abandoned the possession, and had been dead
for many years. The petition prayed the court to award a writ of error
coram vobis, to reverse and annul the order extending the demise, and to
quash the impending writ of Aabere facias possessionem ; and for such
other relief as the case required.

The circuit court ordered an injunction to stay proceedings on the
habere facias ; and on the 26th November 1831, the following judgment
was entered :  “The court being now sufficiently advised of and concern-
ing the premises, do consider, that the plaintiffs’ writ of error coram vobis
be sustained ; that the order extending the demise in the declaration of
Seekright, on demise of Pickett, against Mitchell, &c., be set aside, and the
habere facias which issued thercon be quashed ; and that the plaintiffs
recover of the defendants their costs herein expended.”

From this judgment, the plaintiffs in error, on the 28th of November
1831, prosecuted a writ of error to this court. The citation was dated of
the 28th November 1831, and required the defendants in error to appear at
the January term 1832, of this court. The record brought up by the writ
of error, was filed in June 1833,

Loughborough, for the defendants in error, moved to quash the writ of
error on the following grounds : 1. Because, although the writ of error was
returnable to January term 1832, of this court, the record was not filed until
June 1832, the term of January 1832, having thus intervened. 2. Because
the proceedings of the circuit court, on the writ of error coram vobis, were
not of such a nature as to admit of revision in this court ; it being no more
than a different form or mode of exercising the power the circuit court had
over its acts, and therefore, subject to the rules which this court have estal-
lished against revising the interlocutory acts or orders of inferior courts.

The motion was opposed by Wickliffe, for the plaintiffs in error.

: *Jonnsox, Justice, delivered the opinion of the court.—This was
4 a motion to quash the writ of error upon two grounds. The first
was, because the record was not filed with the clerk of this court, until the
month of June 1833, whereas, the writ of error was duly served, returnable
to the January term 1832. It was contended, that the case was out of
court, by lapse of time, and the filing, at that late day, could not reinstate
it. But on this ground we are of opinion, that the motion cannot be sus-
tained ; since the defendant in error might have availed himself of the
benefit of the rule of court, which gave him the right to docket and dismiss
the cause. This court decided, in the case of Wood v. Lide, that provided
the service be before the return-day of the writ, a return at a subsequent
day will be sustained. 4 Cranch 180. :

The second ground is one which required more examination. The judg
ment below was rendered on a writ of error coram wvobis, sued out in the
same court, for the purpose of correcting an error committed at a previous
term, and into which, it was contended, that the court had been surprised.
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We are not now called upon to decide on the merits of the cause below ;
nor whether it was a case proper for the application of that remedy. The
motion here is to quash the writ of error, upon the ground that it is an
exercise of jurisdiction in the court below which does not admit of revision
in tkis tribunal ; that it is but a different form or mode of exercising
the power of the court of the first resort over its own acts, and is, there-
fore, subject to the same exceptions which have always been sustained in
this court, against revising the interlocutory acts and orders of the inferior
courts.

It cannot be questioned, that the appropriate use of the writ of error
coram vobis 1s, to enable 2 court to correct its own errors—those errors
which precede the rendition of judgment. In practice, the same end is now
generally attained by motion ; sustained, if the case require it, by affidavits ;
aud it is observable, that so far has the latter mode superseded the former,
in the British practice, Blackstone does not even notice this suit among
his remedies. It seems, it is still in frequent use in some of the states ; and
upon points of fact to which the remedy *extends, it might, perhaps,
be beneficially resorted to, as the means of submitiing a litigated fact
to the decision of a jury; an end which, under the mode of proceeding by
motion, might otherwise require a feigned issue, or impose upon a judge the
alternative of deciding a controverted point, upon affidavit, or opening a
judgment, perhaps, to the material prejudice of the plaintiff, in order to let
in a plea. But in general, and in the practice of most of the states, this
remedy is nearly exploded, or, at least, superseded by that of amending on
motion. The cases in which it is held to be the appropriate remedy will
show, that it will work no failure of justice, if we decide that it is not one
of those remedies over which the supervising power of this court is given
by law.

The cases for error coram wvobis, are enumerated without any material
variation in all the books of practice, and rest on the authority of the
sages and fathers of the law. I will refer to the pages of Archbold, for
the following enumeration, (1st Vol. 234, 276-9.) ¢ Error in the process, or
through default of the clerk; error in fact, as, where the defendant, being
under age, sued by attorney, in any other action but ejectment; that either
plaintiff or defendant was a married woman, at the commencement of the
suit; or died before verdict or interlocutory judgment, and the like.” But
all the books concur in quoting the language of Rolle’s Abridgment, p. 749,
“that if the error be in the judgment itself, and not in the process, a writ
of error does not lie in the same court, but must be brought in another and
superior court.”

The writ of error in this case was but a substitute for a motion to the
court below, to correct an error of its own, in granting, improvidently, a
motion for leave to amend. Many years had elapsed since entering a judg-
tent in ejectment; the term declared on had long since expired; the
terre-tenant was changed; only one of the original defendants survived, and
he had removed to & great distance from the premises recovered; on him
3:10ne, notice of the motion was served; and the court, unaware of these
facts, granted leave to amend the declaration in the original suit, by
extending the term more than twenty years, so as to enable the plaintiffs to
Sue out a writ of possession. This writ of error was sued out to enable the
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court *below to correct that error ; they have ordered that it shall be cor-
rected ; and from tha torder to set aside their former order and quash
the writ of possession, is the appeal now wmade to the reserving power of
this court.

We think the case comes precisely within the rule laid down by this
court, in the case of Walden v. Craig, 9 Wheat. 576 ; with this difference,
that the latter was a casc in which the court thought so favorably of the
claim of the plaintiff in error, that they would have sustained the suit if it
had been possible. The court there express themselves thus: ¢ There is
peculiar reason in this case, where the cause has been protracted, and the
plaintiff kept out of possession beyond the term laid in the declaration, by
the excessive delays practised by the opposite party. But the course of
this court has not been in favor of the idea, that a writ of error will lie to
the opinion of a circuit court, granting or refusing a motion like this. No
judgment in the cause is brought up by the writ, but merely a decision on
a collateral motion, which may be renewed.”

In that case, as in this, the motion was to extend a term in ejectment,
after judgment ; but where the plaintiff’s delay in proceeding with his writ
of possession was not attributable to his own laches. He had been arrested
in his course, by successive injunctions sued out by the defendants. This
court did there recognise the case of delay by injunction, as one in which,
in that action, the court might exercise the power to enlarge the term, even
after judgment, and the particular case as one which merited that exercisc
of discretion ; but dismissed the writ of error, because it was a case propcer
for the exercise of that discretion, and not coming within the description of
an error in the principal judgment.

Ox consideration of the motion made to dismiss this writ of error to the
circuit court of the United States for the district of Kentucky, it is now
here ordered and adjudged by this court, that this writ of error to the said
circuit court be and the same is hereby dismissed with costs.

*150] *Unirep STATES v. GEORGE WILSON.

Oriminal law.—Pardon.

The defendant was indicted for robbing the mail of the United States, and putting the life of the
driver in jeopardy, and the conviction and judgment pronounced upon ii extended to both
offences. After this judgment no prosecution could be maintained for the same offence, or for
any part of it, provided the former conviction was pleaded.!

10ne who accepts and complies with the con-
ditions of a pardon, granted by the president,
for acts done in aid of the rebellion, may plead
the same in bar of proceedings for the confisca-
tion of his property. Armstrong ». United
States, 18 Wall. 1564 ; Brown ». United States,
McCahon 229. Suck pardon restores to the
grantee all his rights of property, not already
vested in others by judicial proceedings. Ibid. A
pardon, after conviction, releases a fine, though
payable to the county. Cope v. Commonwealth,
28 Penn. St. 297. A pardon remitting the
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whole of a penalty, for which judgment his
been rendered, operates as well upon the morety
adjudged to the informer, as upon the portio:
coming to the United States. United States ».
Thomasson, 4 Biss. 336. But a pardon, without
words of restitution, does not restore an estui¢
forfeited for treason. Aldrich wv. Jessup.?
Grant (Pa.) 158. It will not operate to the -
jury of a third person, so as to deprive him of«
vested right. United States v. Morris, 1 Paine
231. The effect of a pardon, duly granted by
the president, cannot be restricted by sub-
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The power of pardon, in criminal cases, has been exercised trom time immemorial by the execu-
tive of that nation whose language is our language, and to whose judicial institutions ours bear
a close resemblance ; we adopt their principles respecting the operation and effect of a pardon,
and look into their books for the rules prescribing the manner in which it is to be used by the

person who would avail himself of it.

A pardon is an act of grace, proceeding from the power

intrusted with the execution of the laws, which exempts the individual on whom it is bestowed,
{rom the punishment the law inflicts for a crime he has committed ; it is the private, though official
act of the executive magistrate, delivered to the individual for whose benefit it is intended, and

not communicated officially to the court.

It is a constituent pavt of the judicial system, that the judge sees only with judicial eyes, and
knows nothing respecting any particular case of which he is not informed judicially ; a private
deed, not communicated to him, whatever may be its character, whether a pardon or release, is

totally unknown, and cannot be acted upon.

The looseness which would be introduced into

judicial proceedings would prove fatal to the great principles of justice, if the judge might
notice and act upon facts not brought regularly into the cause ; such a proceeding, in ordinary
cases, would subvert the best established principles, and would overturn those rules which have

been settled by the wisdom of ages.

There isnothing peculiar in a pardon, which ought to distinguish it in this respect from other
tacts ; no legal principle known to the court will sustain such a distinetion. A pardon is a deed
to the validity of which delivery is essential; and delivery is not complete without acceptance ;
it may then be rejected by the person to whom it is tendered ; and if it be rejected, we have
discovered no power in a court to force it to him.!

It may be supposed, that no being condemned to death would reject a pardon, but the rule must

be the same in capital cases and in misdemeanors.

A pardon may be conditional, and the con-

dition may be more objectionable than the punishment inflicted by the judgment.?
The pardon may possibly apply to a different person, or a different crime; it may be absolute
or conditional ; it may be controverted by the prosecutor, and must be expounded by the court.

These circumstances *combine to show, that this, like any other deed, ought to be brought
“ judicially before the court, by plea, motion or otherwise.”

[*151

The reason why a court must, ex officio, take notice of a pardon by act of parliament, is that it
is considered as a public law, having the same effect on the case, as if the general law punish-
ing the offence had been repealed or annulled.

CertrricaTE of Division from the Circuit Court for the Eastern District

of Pennsylvania.

At the April sessions 1830, of that court, six indictments were presented

sequent legislation.
13 Wall. 128.

' The transmission of a pardon to the marshal,
and its receipt by him, is not a delivery to the
prisoner. Exparte De Puy, 3 Ben. 307. s. p.
Commonwealth ». Holloway, 44 Penn. St, 210
Commonwealth ». Kelly, 9 Phila. 556. If not
complete, it may be revoked by the successor
of the president by whom it was granted. Ex
parte De Puy, ut supra. So, it may be recalled,
after a delivery to the warden of the peniten-
tiary, if obtained by false and forged represen-
tations and papers. Commonwealth ». Hollo-
way, ut supra.

United States ». Klein,

“The president has power to grant a con-
ditional pardon to a person under sentence of
d.euth, by commuting it into imprisonment for
life ; and if accepted, the conviet cannot insist
th«?t the pardon is absolute, and the condition
void, Ex parte Wells, 18 How. 307. If a
pardon be granted on condition subsequent, on
a breach thereof, the origiual sentence may be

enforced. Flavell’s Case, 8 W. & 8. 197; Com-
monwealth ». Haggerty, 4 Brewst. (Pa.) 326 ;
People ». Potter, 1 Parker (N. Y.) 47. But the
acceptance of a conditional pardon, which never
becomes operative, is not an admission of the
party’s guilt. Scott ». United States, 8 Ct.
Claims 457,

3 A pardon must be pleaded ; the prison in-
spectors have no power to discharge a convict,
upon its production. Commonwealth ». Shisler,
2 Phila. 256 ; Merritt’s Case, 4 City Hall Rec.
58. Where a conditional pardon is granted,
the fact that the party is in prison, under sen-
tence, does not constitute such duress as will
make his acceptance of the condition of no
effect. Ex parte Greathouse, 2 Abb. U. 5. 382.
Where a prisoner was pardoned on condition
of leaving the United States, within a limited
time, it appearing that he had been insane
during that period, the court enlarged the time
for complying with the cendition. People v.
James, 2 Caines b7.
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to, and found by, the grand jury against James Porter and George Wilson ;
one for obstructing the mail of the United States from Philadelphia to
Kimberton, on the 26th day of November 1829 ; one for obstructing the
mail from Philadelphia to Reading, on the 6th day of December 1829 ;
one for therobbery of the Kimberton mail, and putting the life of the carrier
in jeopardy, on the same day in November 1829 ; one for robbery of the
Reading mail, and putting the life of the carrier in jeopardy, on the same
6th day of December 1829 ; one for robbery of the Kimberton mail, also on
the 26th of November 1829 ; and one for robbery of the Reading mail, also
on the 6th of December 1829. At the same sessions, two other indictments
were presented to the grand jury, against the same defendants, in which
they were severally charged with robbery of the Reading and Kimberton
mail, and wounding the carrier, which were returned to the court as “true
bills, except as to wounding the carrier.” Upon the indictment for robbery
of the Kimberton mail, and putting the life of the carrier in jeopardy, and
also in the two last-mentioned indictments, a nolle prosequi was afterwards
entered by the district-attorney of the United States. On the 26th day of
April 1830, the defendants, James Porter and George Wilson, pleaded not
guilty to the several bills upon which they were arrainged ; and on the 1st
of May, a verdict of guilty was rendered against them, upon the indictment
for robbery of the Reading mail, and putting the life of the carrier in jeo-
pardy.! The circuit court, on the 27th of May 1830, sentenced the defend-
ants to suffer death, on the 2d July following, and James Porter was
executed in pursuance of this sentence.

*1521 Upon the 27th of May 1830, George Wilson withdrew the *pleas

“! of not guilty to all the indictments against bim, except thosc on
which a nolle prosequi was afterwards entered, and pleaded guilty to the
same.

The indictment for robbery of the Reading mail, and putting the life
of the driver in jeopardy, upon which James Porter and George Wilson
were tried and convicted, was in the following terms :

¢« Eastern district of Pennsylvania, to wit: The grand inquest of the
United States of America, inquiring for the eastern district of Pennsylvania,
upon their oaths and affirmations, respectively, do present, that James Por-
ter, otherwise called James May, late of the eastern district aforesaid,
yeoman, and George Wilson, late of the eastern district aforesaid, yeoman
on the 6th day of December, in the year of our Lord 1829, at the eastern
district aforesaid, and within the jurisdiction of this court, with force and
arms, in and upon one Samuel McCrea, in the peace of God and of the
United States of America then and there being, and then and there being a
carrier of the mail of the United States, and then and there intrusted there-
with, and then and there proceeding with the said mail, from the city of
Philadelphia to the borough of Reading, feloniously did make an assault,
and him the said Samuel McCrea in bodily fear and danger, then and there,
feloniously did put, and the said mail of the United States from him the
said Samuel McCrea, then and there, feloniously, violently and against his
will, did steal, take and carry away, contrary to the form of the act of con-

1 See United States ». Wilson, Bald. 78.
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gress in such case made and provided, and against the peace and dignity of
the United States of America.

“ And the inquest aforesaid, upon their oaths and affirmations aforesaid,
do further present, that the said James Porter, otherwise called James May,
and the said George Wilson, afterwards, to wit, on the same day and year
aforesaid, at the eastern district aforesaid, and within the jurisdiction of
this court, with force and arms, in and upon the said Samuel McCrea, then
and there being a carrier of the mail of the United States, and then and
there intrusted therewith, feloniously did make an assault, and him, the said
carrier of the said mail, then and there, feloniously, violently and against his
will, did rob, contrary to the form of the act of congress in such case
*made and provided, and against the peace and dignity of the United (%153
States of America.” =

On the 14th of June 1830, the president of the United States granted
the following pardon to George Wilson :

¢« Andrew Jackson, President of the United States, to all who shall see
these presents, greeting: Whereas a certain George Wilson has been
convicted before the circuit court of the United States for the eastern dis-
trict of Pennsylvania, of the crime of robbing the mail of the United States,
and has been sentenced by the said court to suffer the penalty of death, on
the 2d day of July next; and whereas, the said George Wilson has been
recommended as a fit subject for the exercise of executive clemency, by a
numerous and respectable body of petitioners, praying for him a remission
of the sentence of death, inasmuch as, in such a case, sentence of imprison-
ment for twenty years may yet be pronounced against him on the indict-
ments to which he has pleaded guilty in the circuit court of the United
States for the said district, and a still more severe imprisonment may be
awarded him for the same acts, in the criminal courts of Pennsylvania :
Now, therefore, I, Andrew Jackson, President of the United States of
America, in consideration of the premises, divers other good and sufficient
reasons me thereunto moving, have pardoned, and do hereby pardon, the
said George Wilson the crime for which he has been sentenced to suffer
death, vemitting the penalty aforesaid, with this express stipulation, that
this pardon shall not extend to any judgment which may be had or ob-
tained against him, in any other case or cases now pending before said court
for other offences wherewith he may stand charged.

“In testimony whereof, I have hereunto set my hand and caused
the seal of the United States to be affixed to these presents.

[L.s.]  Given at the city of Washington this 14th day of June, A. D.

1830, and of the independence of the United States the fifty-
fourth. ANDREW JACKSON.”
“By the President :—M. VAN BUREN, Secretary of state.” -

*The record, as certified from the circuit court, proceeded to state:
“And now, to wit, this 20th day of October, A. D. 1830, the district- L
attorney of the United States moves the court for sentence upon the defend-
ant, George Wilson ; but the court suggesting the propriety of inquiring as
to the effect of a certain pardon, understood to have been granted by the
president of the United States to the defendant, since the conviction on this
Indictment, although alleged to relate to a conviction on another indictment,
lthe case postponed till the 21st day of October 1830, And now, to wit, this
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21st day of October 1830, the counsel for the defendant, George Wilson,
appear before the court, and on behalf of the said defendant, waive and
decline any advantage or protection whick might be supposed to arise from
the pardon referred to : and thereupon, the following questions or points were
argued by the district-attorney of the United States, upon which the opin-
ions of the judges of the said circuit court were opposed : 1. That the pardon
referred to (prout the same) is expressly restricted to the sentence of death
passed upon the defendant, under another conviction, and as expressly reserves
from its operation the conviction now before the court. 2. That the prisoner
can, under this conviction, derive no advantage from the pardon, without
bringing the same judicially before the court by plea, motion or otherwise.
“ And now, to wit, this 21st day of October 1830, the defendant, George
Wilson, being in person before the court, was asked by the court, whether
he had anything to say why sentence should not be pronounced for the crime
whereof he stands convicted in this particular case, and whether he wished in
any manner to avail himself of the pardon referred to ; and the said defend-
ant answered in person, that he had nothing to say, and that he did not wish
in any manner to avail himself, in order to avoid sentence in this particular
case, of the pardon referred to. And the said judges being so opposed in
opinion upon the points or questions above stated, the same were then
and there, at the request of the district-attorney of the United States,
*stated, under the direction of the judges, and ordered by the court
to be certified, under the seal of the court, to the supreme cout, at
their next session thereafter, to be finally decided by the said supreme court.
And the court being further of opinion, that other proceedings could not be
had in the said case, without prejudice to its merits, did order the same to
be continued over to the next sessions of the court. Hexry BALDWIN.
Jos. Horkinsox.”

*155]

The case was argued for the United States, by Zaney, Attorney-General ;
no counsel appeared for the defendant, George Wilson.

The Attorney- General contended, that the other indictments against the
defendant, and the proceedings on them, formed no part of the proceedings
or evidence in this case; and they ave not offered in evidence, either by the
United States or George Wilson. This court could judicially notice, perhaps,
that such indictments were upon the records of the circuit court. But
whether it was the same Wilson, or the act constituting the offence the same
act, and whether it was paldoned were matters of fact and not matters of
law. Neither one of these facts was pleaded by either of the parties, nor in
any form alleged, nor any evidence offered to establish either of them. The
question is, can the court, without the allegatlon of either party, and with-
out ev1dence offered, deolde the facts, that he is the same person ; that the
act pardoned is the same with the one now charged ; and that he has been
pardoned for that act ? _

This is not a statute pardon. The pardoning power in the constitution
is the executive power. Waiving, for the present, the identity of the per-
son and the act, and conceding that the pardon would discharge him, it i
insisted :

1. That the court cannot give the prisoner the benefit of the pardon,
unless he claims the benefit of it, and relies on it by plea or motion. The
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form in which bhe may ask it, is not *mate:ial to this inquairy; but the
claim must be made in some shape by him. It is a grant to him ; it
is his property ; and he may accept it or not, as he pleases. The ancient
doctrine was, that his plea of “not guilty ” waived it, and that he could not
afterwards rely on it ; that a general plea of not guilty, was equivalent to -
refusal to accept it. This doctrine is not meant to be contended for. It is
admitted, that he may avail himself of it, at any time, by plea, before or
after verdict or confession. But it is insisted, that unless he pleads it, or in
some way claims its benefit, thereby denoting his acceptance of the proffered
grace, the court cannot notice it, nor allow it to prevent them trom passing
sentence. The whole current of authority establishes this principle. 2
Hawk. P. C. ¢h. 37, § 59, 64, 56 ; 4 Bl. Com. 402 ; Arch. Plead. & Ev. 55 ;
5 Bac. Abr. 292-3, tit. Pardon, E; Comyn’s Dig.; 13 Petersd. Abr. 82 ;
Kelyng 24 ; Radcliffe’s Case, Fost. 40 ; 1 Wils. 150 ; King v. Haines, Ibid.
214 ; Jenk. Cent. p. 12, ca. 62. The necessity of his pleading it, or claiming
it in some other manner, grows out of the nature of the grant; he must
aceept it.

‘We must not look at a pardon, as if confined to capital cases. It exists
in cases of misdemeanors also ; and the same rule applies to both, and the
same effect is produced in both. A pardon may be granted on a condition
precedent or subsequent, and the party remains liable to the punishment if
the condition is not performed. 2 Hawk. P. C. ch. 37, § 45; 3 Thomas’
Co. Litt. 569, 615, note =, and the authorities ; Patrick Maddaw’s Case,
1 Leach’s Cas. 220, 263 ; People v. James, 2 Caines 57 ; Radeliffe’s Case,
Fost. Cr. Law 41. Suppose, a pardon granted on conditions, which the pris-
oner does not choose to accept ? Suppose, the condition is exile, and he
thinks the sentence a lighter punishment ? Suppose, he thinks it his interest
to undergo the punishment, in order to make his peace with the public for
an offence committed in sudden temptation ? A prisoner might be placed
in circumstances, when he would feel it to be his interest to suffer imprison-
ment or pay a fine, as the evidence of his contrition. Might he not, under
such *circumstances, refuse to accept a general and unconditional _, __
pardon ? fud- b

It is hardly necessary to speculate on the case of a man refusing to
accept a pardon in a capital case. It is an event, not even possible, where
the party was in his sound mind. If it should happen, without doubt, there
Is a power in the executive, to prevent the execution of the sentence. But
we are now discussing judicial power, which, being governed by fixed laws
and rules of proceeding, cannot exercise a discretion beyond the limits which
the law has prescribed. They cannot look to cases which may possibly arisc.
There is sufficient power in another branch of the government, to prevent
any evil from the principle insisted on. The argument is fortified by the
clause introduced into the acts of amnesty in England. Radeliffe’s Cuse,
Fost. 44-5.

2. But suppose, the prisoner is not bound to plead it. How was it before
the court in any other form? The attorney for the Uniwed States did not
call on the court to aliow it. No evidence was offered of the identity of
Wilson, or of the act pardoned. Radeliffe’s Case, Fost. Cr. Law 43. The
1dentity had been found by a jury. How did the court obtain a knowledge
of the fact? A man who has been acquitted, cannot lawfully be punished
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in another proceceding. So of a former conviction. Arch. Plead. & Ev.
50-4. Suppose, another indictment for the same offence, and the court saw
the man, and heard the evidence, and knew it to be the same, could they
direct a verdict of not guilty ? The defence must be pleaded with the
proper averments. If the party, by an oversight, omitted it, no doubt,
the court would give him an opportunity of correcting the ervor. Dut if
he refused to plead it, and the jury found him guilty, or he pleaded guilty,
could the court discharge him ? If they could not, how can they do it, with
a pardon, when the party refuses to avail himself of the defence. Yet a
former acquittal absolves him from all the consequences of criie, as per-
fectly as a pardon. It declares him innocent. The pardon restores him to
innocence in the eye of the law.

#1581 *A pardon may release a part of the penalty inflicted by law and
“"J reserve the other. A pardon may be granted on condition, as already
shown. May it not, then, annex any condition? a condition that a party
shall undergo a part of the punishment? It may be on condition that he
will leave the United States. Why may it net be that he will pay the fine,
where the punishment is fine and imprisonment ? Why may it not be on
condition that he undergoes the imprisonment? Why not, that he under
goes part of the imprisonment ? 8 Johns. Cas. 333 ;-United States v. Lukens,
Coxe’s Dig. tit. Pardon, 510.

Marsuarn, Ch. J., delivered the opinion of the court.—In this case,
the grand jury had found an indictment agaist the prisoner for robbing the
mail, to which he had pleaded not guilty. Afterwards, he withdrew this
plea, and pleaded guilty. On a motion by the district-attorney, at a subse-
quent day, for judgment, the court suggested the propriety of inquiring as
to the effect of a certain pardon, understood to have been granted by the
president of the United States to the defendant, since the conviction on this
indictment, alleged to relate to a conviction on another indictment, and that
motion was adjonrned until the next day. On the succeeding day, the
counsel for the prisoner appeared in court, and on his behalf waived and
declined any advantage or protection which might be supposed to arise from
the pardon referred to ; and thereupon, the following points were made by
the district-attorney : 1. That the pardon referred to, is expressly restricted
to the sentence of death passed upon the defendant, under another convic-
tion, and as expressly reserves from its operation the conviction now before
the court. 2. That the prisoner can, under this conviction, derive no
advantage from the pardon, without bringing the same judicially before
the court.

The prisoner being asked by the court, whether he had anything to say,
why sentence should not be pronounced for the erime whereof he stood con-
victed in this particular case, and whether he wished in any manner to avail
himself of the *pardon referred to, answered, that he had nothing to
say, and that he did not wish in any manner to avail himself, in order
to avoid the sentence in this particular case, of the pardon referred to. The
judges were, thereupon, divided in opinion, on both points made by the
district-attorney, and ordered them to be certified to this court.

A certiorari was afterwards awarded, to bring up the record of the case
in which judgment of death had been pronounced against the prisoner. The
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indictment charges a robbery of the mail, and putting the life of the driver
in jeopardy. The robbery charged in each indictment, is on the same day,
at the same place, and on the same carrier. We do not think that this
record is admissible, since no direct reference is made to it in the points
adjourned by the circuit court ; and without its aid, we can readily com-
prehend the questions submitted to us.

If this difficulty be removed, another is presented by the terms in which
the first point is stated on the record. The attorney argued, first, that the
pardon referred to is expressly restricted to the sentence of death passed
upon the defendant, under another conviction, and as expressly reserves from
its operation the conviction now before the court. Upon this point, the
judges were opposed in opinion. Whether they were opposed on the fact,
or on the inference drawn from it by the attorney, and what that inference
was, the record does not explicitly inform us. If the question on which the
judges doubted was, whether such a pardon ought to restrain the court
from pronouncing judgment in the case before them, which was expressly
excluded from it ; the first inquiry is, whether the robbery charged in the
one indictment is the same with that charged in the other? 'This is neither
expressly afirmed nor denied. If the convictions be for different robberies,
no question of law can arise on the effect which the pardon of the one
may have on the proceedings for the others.

If the statement on the record be sufficient to inform this court, judic-
ially, that the robberies are the same, we are not told, on what point of
law the judges were divided. The only inference we can draw from the
statement is, that it was *doubted, whether the terms of the pardon 2 el
could restrain the court from pronouncing the judgment of law on L H
the conviction before them. The prisoner was convicted of robbing the
mail, and putting the life of the carrier in jeopardy, for which the punish-
ment is death. He had also been convicted on an indictment for the same
robbery, as we now suppose, without putting life in jeopardy, for which the
punishment is fine and imprisonment ; and the question supposed to be sub-
mitted is, whether a pardon of the greater offence, excluding the less, nee-
essarily comprehends the less, against its own express terms. We should
not feel much difficulty on this statement of the question, but it is unneces-
sary to discuss or decide it. Whether the pardon reached the less offence
or not, the first indictment comprehended both the robbery and the putting
life in jeopardy, and the conviction and judgment pronounced upon it
extended to both. After the judgment, no subsequent prosecution could be
maintained for the same offence, nor for any part of it, provided the former
conviction was pleaded. Whether it could avail, without being pleaded, or
In any manner relied on by the prisoner, is substantially the same question
with that presented in the second point, which is, that the prisoner can,
under this conviction, derive no advantage from the pardon, without bring-
Ing the same judicially before the court, by plea, motion or otherwise.”

The constitution gives to the president, in general terms, ¢ the power to
grant reprieves and pardons for offences against the United States.” As this
Power had been exercised, from time immemorial, by the executive of that
nation whose language is our language, and to whose judicial institutions
ours bear a close resemblance ; we adopt their principles respecting the
Operation and effect of a pardon, and look into their books for the rules
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prescribing the manner in which it isto be used by the person who would
avail himself of it.

A pardon is an act of grace, proceeding from the power intrusted with
the execution of the laws, which exempts the individual, on whom it is
bestowed, from the punishment the law inflicts for a crime he has committed.
It is the private, though official, act of the executive magistrate, delivered
to the *individual for whose benefit it is intended, and not communi
cated officially to the court. It is a constituent part of the judicial
system, that the judge sees only with judicial eyes, and knows nothing
respecting any particular case, of which he is not informed judicially. A
private deed, not communicated to him, whatever may be its character,
whether a pardon or release, is totally unknown, and cannot be acted on.
The looseness which would be introduced into judicial proceedings, would
prove fatal to the great principles of justice, if the judge might notice and
act upon facts not brought regularly into the cause. Such a proceeding, in
ordinary cases, would subvert the best established principles, and over-
turn those rules which have been settled by the wisdom of ages.

Is there anything peculiar in a pardon which ought to distinguish it in
this respect from other facts? We know of no legal principle which will
sustain such a distinction. A pardon is a deed, to the validity of whicl,
delivery is essential, and delivery is not complete, without acceptance. It
may then be rejected by the person to whom it is tendercd ; and if it be
rejected, we bave discovered no power in a court to force it on him. It
may be supposed, that no being condemned to death would reject apardon ;
but the rule must be the same in capital cases and in misdemeanors. A
pardon may be conditional ; and the condition may be more objectionable
than the punishment inflicted by the judgment. The pardon may possibly
apply to a different person, or a different erime. It may be absolate (1 con-
ditional. It may be controverted by the prosccutor, and must be expounded
by the court. These circumstances combine to show, that this, like any
other deed, ought to be brought ¢ judicially before the court, by plea,
motion or otherwise.” The decisions on this point conform to these princi-
ples. Hawkins, b. 2, ch. 37, § 59, says, “but it is certain, that a man may
waive the benefit of a pardon under the great seal, as where one who hath
such a pardon doth not plead it, but takes the general issue, atter which he
%1601 shall not resort to the *pardon.” In § 67, he says, “an exception i3
"1 made of a pardon after plea.” Notwithstanding this general asser-
tion, a court would, undoubtedly, at this day, permit a pardon to be used,
after the general issue. Still, where the benefit is to be obtained through
the agency of the court, it must be brought regularly to the notice of that
tribunal.

Hawkins says, § 64, “it will be error to allow a man the benefit of such
a pardon, unless it be pleaded.” In § 65, he says, “he who pleads such a
pardon must produce it sub pede sigilli, though it be a plea in bar, because
it is presumed to be in his custody, and the property of it belongs to him.
Comyn, in his Digest, tit. Pardon, H, says, “if a man has a charter of par
don from the king, he ought to plead it, in bar of the indictment ; and if 1.19
pleads not guilty, he waives his pardon.” The same law is laid down i
Bacon’s Abridgment, title Pardon ; and is confirmed by the cases thes¢
authors quote.
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We have met with only one case which might seem to question it. Jen-
kins, page 169, case 62, says, “if the king pardons a felon, and it is shown
to the court, and yet the felon pleads guilty, and waives the pardon, he
shall not be hanged ; for it is the king’s will, that he shall not, and the king
has an interest in the life of his subject. The books to the contrary are to be
understood, where the charter of pardon is not shown to the court.” This
vague dictuny supposes the pardon to be shown to the court. The waiver
spoken of is probably that implied waiver which arises from pleading the
general issue ; and the case may be considered as determining nothing more
than that the prisoner may avail himself of the pardon, by showing it to the
court, even after waiving it, by pleading the general issne. If this be, and
it most probably is, the fair and sound construction of this case, it is recon-
ciled with all the other decisions, so far as respects the present inquiry.

Blackstone, in his 4th vol., p. 337, says, “a pardon may be pleaded in
bar.” In p. 376, he says, “it may also be pleaded in arrest of judgment.”
In p. 401, he says, “a pardon by act *of parliament is more bene- 165
ficial than by the king’s charter ; for a man is not bound to plead it, Lrae:
but the court must, ex officio, take notice of it ; neither can he lose the
benefit of it by his own lac/kes or negligence, as he may of the king’s charter
of pardon. The king’s charter of pardon must be specially pleaded, and
that at a proper time ; for if a man is indicted and has a pardon in his pocket
and afterwards puts himself upon his trial, by pleading the general issue,
he has waived the benefit of such pardon. But if a man avails himself
thereof, as by course of law he may, a pardon may either be pleaded on
arraignment, or in arrest of judgment, or, in the present stage of proceed-
ings, in bar of execution.” The reason why a court must ex gfficio take
notice of a pardon by act of parliament, is that it is considered as a public
law ; having the same effect on the case, as if the general law punishing the
oftence had been repealed or annulled.

This court is of opinion, that the pardon in the proceedings mentioned,
1ot having been brought judicially before the court, by plea, motion or
otherwise, cannot be noticed by the judges.

Tr1s cause came on to be heard, on the transeript of the record from
the circuit court of the United States for the third circuit and eastern dis-
trict of Pennsylvania, and on the question on which the judges of that
court were divided in opinion, and was argued by the attorney-general on
th(? part of the United States: On consideration whercof, this court is of
opinion, that the pardon alluded to in the proceedings, not having been
brought judicially before the court, by plea, motion or otherwise, ought not
to be noticed by the judges, or in any manner to affect the judgment of the
law.  All which is directed and adjudged to be certificd to the judges of

th;& said circuit court of the United States for the eastern district of Penn-
sylvania.
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*UNI1TED STATES 9. SAMUEL BREWSTER.

Criminal law.— Counterfeiting.

Indictment founded on the 18th section of the act of congress, passed on the 15th day of April
1816, entitled ““ act to incorporate the subscribers to the Bank of the United States.” The
indictment charged the defendant with uttering and forging *“ a counterfeit bill in imitation of
a bill issued by the president,” &c., of the bank. The forged paper was in these words and
figures :

(5) F 745 F 1745 5)
Cashier of the Bank of the United States, pay to C. W. Earnest, or order, five dollars.
Office of Discount and Deposit, in Pittsburgh, the 10th day of Dec., 1829.
J. CorrEy, Cash. A. BRACKENRIDGE, Pres.
(Indorsed) Pay the bearer, C. W. EARNEST.

Held, that a genuine instrument, of which the forged and counterfeited instrument was an imitation
was not a bill issued by order of the president, &c., of the Bank of the United States, according
to the true intent and meaning of the 18th section of the act incorporating the bank.!

CErTIFICATE of Division from the Cireuit Court for the Eastern District
of Pennsylvania.

At the circuit court, in October 1832, an indictment was found against
the defendant, containing two counts. The first, that on the 8th day of
May 1832, he, unlawfully and feloniously, did sell, utter and deliver a false,
forged and counterfeited bill, in imitation of a ¢!l issued by order of the
president and drectors of the Bank of the United States, which said false,
orged and counterfeited bill, partly written and partly printed, was in the
words and figures following, to wit :

(5) F 745 F 745 (5)
Cashier of the Bank of the United States, pay to C. W. Earnest, or
order, five dollars
Office of Discount and Deposit, in Pittsburgh, the tenth day of Dec. 1829.
J. Corrry, Cash. A. BRACKENRIDGE, Pres.
(Indorsed) Pay the bearer, C. W. EArNEsT.

*1651 *with intent to defraud the president, directors and company of the

} Bank of the United States ; he, the said Samuel Brewster, otherwise
called Samuel B. Brewster, at the time he so sold, uttered and delivered the
said false, forged and counterfeited 4%/ as aforesaid; then and there well
knowing the same to be false, forged and counterfeited ; contrary to the
form of the act of congress in such case made and provided, and against the
peace and dignity of the United States of America.

The second count charged, that the defendant did sell, utter and deliver,
and did cause to be sold, uttered and delivered, a false, forged and counter-
feited note, in imitation of and purporting to be a note issued by order of
the president and directors of the Bank of the United States, which said
last-mentioned false, forged and counterfeited note, partly written and
partly printed, was in the words and figures following, to-wit [describing it
in the same form as in the first count], with intent to defraud the president,
directors and company of the Bank of the United States ; he, the said Sam-

1 See United States ». Shellmire, Bald. 370.
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uel Brewster, otherwise called Samuel B. Brewster, at the time he so sold,
uttered and delivered the said false, forged and counterfeited note as afore-
said, then and there well knowing the same to be false, forged and counter-
feited ; contrary to the form of the act of congress in such case made and
provided, &e.

To this indictment, the prisoner pleaded not guilty ; and upon the trial,
the following question occurred, upon which the opinions of the judges of
circuit court were opposed. Whether the genunine instrument of which the
said false, forged and counterfeited instrument was in imitation, was a difl,
issued by order of the president and directors of the said bank, according to
the true intent and meaning of the 18th scction of the act of congress, passed
on the 16th day of April, in the year of our Lord 18186, entitled “ an act to
incorporate the subscribers of the Bank of the United States?” And the
said judges being so opposed in opinion upon the question aforesaid,
the same was, then and there, at the request of the district-attorney for the
United States, stated, under the direction of the judges, and ordered by
the court to be certified, under the seal of the court, to the supreme court,
at their next session to be held thereafter, to be finally decided by the said
*supreme court ; and the court being further of opinion, that further .

d = ) e [*166
proceedings could not be had in said cause, without prejudice to the
merits of the same cause, did order that the jury impannelled as aforesaid
to try said cause, be discharged from giving any verdict therein,

The case was presented to the consideration of the court, by Zaney

Attorney-General. The defendant did not appear by counsel.

Taney said, the indictment was found under the provisions of the act of
April 10th, 1816, § 18, incorporating the Bank of the United States. The
offence charged in the first count is selling *“a counterfeit bill ;” in the sec-
ond count the offence alleged is selling “a counterfeit note.” Under the
provisions of the law, the “ note ” or * bill” counterfeited, must be one issued
“by order of the president and directors of the bank ;” but this is not such
abill. It is drawn by the president and cashier of the branch bank of
Pittsburgh, on the mother bank of Philadelphia.

The attorney-general submitted the case to the court, after stating
the sections of the bank-charter which refer to “bills,” “ notes,” and “ bills
of exchange,” thus showing that the “mnotes” of the bank, and “bills of
exchange” are not the same; while npon other words used in the 18th section,
the offence charged against the defendant might have been the foundation
?‘f an indictment, the court would decide, whether in this case as a “bill” or

note,” the draft set forth in the indictment was properly described. He
also cited 10 Petersd. 44, 51; 2 East P. C. 876.

Tag following certificate was directed to be issued to the eircuit court
On a certificate of division in opinion of the judges of the circuit court of
the United States for the eastern district of Penusylvania. This cause
tame on to be heard, on the transeript of the record from the circuit court
of the United States for the eastern *district of Pennsylvania, and 167
on the question and point on which the judges of that court were ' y
opposed in opinion, and which was certified to this court for its opinion,
agreeable to the act of congress in such case made and provided, and was
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argued by counsel: On consideration whereof, this court is of opinion, that
the genuine instrument, of which the said false, forged and counterfeited
instrument, in the certificate of division mentioned, is in imitation, is not a
bill issued by order of the president, directors and company of the Bank of
the United States, according to the truc intent and meaning of the 18th
section of the act of congress, passed on the 16th day of April, in the year
of our Lord 1816, entitled “an act to incorporate the subscribers of the
Bank of the United States :” whereupon, it is ordered and adjudged by this
court, that it be certified to the said circuit court of the district of Penn-
sylvania, that the genuine instrument, of which the said false, forged and
counterfeited instrument in the certificate of division mentioned is in imita-
tion, is not a bill issued by order of the president, directors and company of
the Bank of the United States, according to the true intent and meaning
of the 18th section of the act of congress, passed on the 16th day of April,
in the year of our Lord 1816, entitled, “ an act to incorporate the subscribers
of the Bank of the United States.”

*FaArRMERS’ BANK oF ALEXANDRIA, v. Joun Hoorr et al.

*168]

Appellate jurisdiction.

R., being indebted to the Farmers’ Bank of Alexandria, on certain promissory notes, exceeding in
amount 1000, conveyed to H. a lot of ground in Alexandria, exceeding $1000 in value, devised
to her by her husband, to secure the payment of the said notes, by sale of the lot; R. ¢laimed
an estate in fee in the property conveyed to the trustee. The sum due to the hank was reduced
by payments to less than $1000, and R. being deceased, a bill was filed by the bank to compel
the trustee to sell the property conveyed to him by R., for the payvment of the balance of the
debt ; the circuit court decreed that R. held no other interest in the property than a life-estate
and dismissed the bill ; the complainants appealed.

On a motion to dismiss the appeal for want of jurisdiction, the debt remaining due to the bank
being less than $1000, the amount required to give jurisdiction in appeals and writs of error
from the circuit court of the district of Columbia, it was held, that the real matter in contro-
versy was the debt claimed in the bill ; and though the title of the lot might be inquired into
incidentally, it did not constitute the object of the suit. The appeal was dismissed.

AppEAL from the Circuit Court of the district of Columbia for the
county of Alexandria. In the circuit court of the county of Alexandria,
the appellants filed a bill, setting forth, that a certain Mary Resler being
indebted to the Farmers’ Bank of Alexandria, as maker of certain promis-
sory notes, amounting to $126%, which notes were renewed, and were after-
wards reduced by payments, in order to secure the payment of the sum
remaining due to the bank, on the 10th of September 1823, made ar}d
executed a deed to John Hooff, one of the defendants, by which certan
real estate, in the city of Alexandria, was conveyed to him, in trust to
secure the payment of the amount due on said notes. The title of Mary
Resler to the property so conveyed, was derived from the will of her deceased
husband ; and the bill claimed that she took a fee-simple in the property,
to be defeated by her marrying again, and she having died without marry-
ing, the property was liable to her debts. The bill proceeded to state, that
*1691 James Galt and others, also *appellees, contended that Mary Besler

1 took, under the will of her husband, no more than a life-estate m‘t.he
property so conveyed in trust ; and that John Hooff, the trustee, declined
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making a sale of the property to satisfy the debt due to the appellants.
The bill asked a discovery of the asserted title of the appellees ; that the
equity of redemption set up by the appellees might be foreclosed ; and that
the trustee be decreed to sell the premises. The bill also asked for an
account from the administrator of Mary Resler.

The answer of John Galt, one of the appellees, denied the title of Mary
Resler in the property conveyed by the deed of trust to have been a fee-
simple in her; and asserted, that the fee in the same descended to the
respondent and to his brothers, and asserted, that Mary Resler took no more
in the premises, under the will of her deceased husband, than an estate
for life.

The circuit court, being of opinion, that Mary Resler took no more
than an estate for life, under the will of her deceased husband ; and con-
veyed to the appellant, by the deed, no more than such an estate, dismissed
the complainant’s bill. (4 Cr. C. C. 323.) From this decree, the appeilants
appealed to this court.

Fendall moved to dismiss the appeal ; this court having no jurisdiction
to entertain an appeal, unless the sum in controversy exceeds one thousand
dollars. Tt was admitted, that the debt due to the bank from Mary Res-
ler, at the time the bill was filed, did not exceed $700 ;. and an affidavit
was exhibited to the court, to prove the estate held by the trustee exceeded
$1000 in vaiue. Mr. Fendall cited Columbian Insurance Company v.
Wheelwright, 7 Wheat. 534 ; Meredith v. McIee, 1 Pet. 248 ; and Ritcliie
v. Mauro, 2 Ibid. 248. He contended, that the only amount in contro-
versy was the sum due to the appellants. It is the beneficial amount,
that which will result to a party in the event of the suit, which gives juris-
diction.

Lee, contrd, argued, that the title to the estate conveyed *to the ., v
trustee was the question in the court, and this court would look alone v
to the value of the estate,

MarsuALL, Ch, J., delivered the opinion of the court.—This is a motion
to dismiss an appeal from a decree of the court of the United States for
this district, sitting in the county of Alexandria, because the matter in cori-
troversy does not amount to $1000. The bill was filed for the purpose ot
Obtaining a decree for the sale of a lot, on which a deed of trust had been
given, to secure the payment of a sum of money amounting with interest
to less than $1000. The bill was dismissed, and from this decree an appeal
was taken.

The appellant alleges, in support of the jurisdiction of the court, that
'the real question is, whether the debtor be entitled to the lot, and as that
18 worth more than $1000, this court may take jurisdiction, though the sum
claimed in the bill is less. The court is of a different opinion. The real
matter in controversy is the debt claimed in the bill ; and though the title
of ‘the lot may be inquired into incidentally, it does not constitute the
object of the suit. The appeal is dismissed.

Appeal dismissed.
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*Joany Houmes, Micaarr O’MEaLy, Ricuarp Caron, Huen Twomr-
soN and Wirniam Sraregr, Appellants, ». Danier Trour, WiLriam
MorerLaxp, Warrer MogreLanp, Jeremian Trour, Jacos OvErPROK
and WiLLiam Bucaannan, Appellees.

Land-law of Kentucky.

A survey itself, which has not acquired notoriety, is not a good call for an entry; but when the
survey has been made conformable to the entry, and the entry can be sustained, the call for
the survey may support an entry; the boundaries of the survey must be shown. This prin-
ciple is fully settled by the decisions of the courts of the state of Kentucky.

It has been a settled principle in Kentueky, that surplus land does not vitiate an entry, and a sur
vey is held valid, if made conformable to such an entry.

The principle is well settled, that a junior entry shall limit the survey of a prior entry, to its calls;
this rule is reasonable and just.

Until an entry is surveyed, a subsequent location must be governed by its calls ; and this is the
reason why it is essential, that every entry shall describe with precision the land designed to be
appropriated by it; if the land adjoining to the entry should be covered by a subsequent loca-
tion, it would be most unjust, to sanction a survey of the prior entry, beyond its calls, so as to
include a part of the junior entry.

The locator may survey his entry in one or more surveys, or he may, at pleasure, withdraw
a part of his entry: when a partof a warrant is withdrawn, the rules of theland-office require a
memorandum on the margin of the record, of the original entry, showing what part of it is
withdrawn.

In giving a construction to an entry, the intention of the locator is to be chiefly regarded, the
same as the intention of the parties in giving a construction to a contract ; if a call be imprac-
ticable, it is rejected as surplusage, on the ground, that it was made through mistake; but if a
eall be made for a natural or artificial object, it will always control mere course and distance ;
and where there is no object called for, to control a rectangular figure, that form must be given
to the survey.

No evidence can be looked into, in this court, which exercises an appellate jurisdiction, that was
not before the circuit court ; and the evidence certified with the record, must be considered here
as the only evidence before the court below. [f, in certifying a record, a part of the evidence
in the case has been omitted, it may be certified in obedience to a cerfiorari ; but in such a
case, it must appear from the record, that the evidence was used or offered to the circuit court.

Under the laws of Kentucky, the cancelling of a deed does not re-invest the title in the grantor.!

Holmes ». Trout, 1 McLean 1, affirmed.

*172] *APPEAL from the Circuit Court of Kentucky. In the circuit

court, the appellants filed their bill, in November 1815, setting forth
a title to 10,000 acres of land, derived under an entry made by KEdward
Voss, on the 11th of October 1783, upon which patents duly issued, and
charging that the defendants were in possession of the said lands, claiming
title under entries made subsequent to that of Edward Voss. The bill
prayed a discovery ; that the defendants might be decreed to convey to the
complainants their respective claims ; to render possession of the land with-
held ; and for other and further relief.

After various proceedings in the case, by amended bills and otherwise,
from 1815, the cirenit court, at May term 1829, gave the following opinion
and decree :

The complainants state in their bill, that “Edward Voss, on the 11th

18uydam ». Beale, 4 McLean 12 ; Washing- Rifener ». Bowman, 53 Penn. St. 813. See
ton ». Ogden, 1 Black 451 ; Anderson ». Ander- Parker ». Kane, 22 How, 1.
son, 4 Wend. 474 ; Hunter v. Page, Id. 585;
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day of October 1783, made, with the surveyor of the proper county
the following location : Edward Voss enters 10,000 acres, by virtue of two
treasury-warrants, Nos. 8991 and 8990, beginning at the north-west corner
of Patton’s 8400 acres survey ; thence, with Allen’s line, westwardly to the
river, and along Robert’s line on the east for quantity ; also, 5000 acres by
virtue of treasury-warrant, No. 8989, Leginning at the south-west corner of
Patton’s 8400 acres survey, then westwardly with Patton, Pope and
Thomas’ survey ; thence up the river, and on Patton’s line on the east, for
quantity.” That surveys having been duly executed on said entries, the
same were assigned to a certain Peyton Short, to whom patents were issued,
bearing date the 12th and 14th days of March 1790 ; that on the 10th day
of December 1796, Short conveyed to John Holmes, by deed, his whole claim
to the land in controversy, but that by contract, it is now jointly held by
the said Holmes and the other complainants ; and that the above deed is
held for their joint benefit. The complainants further state, that conflicting
entries have been made by different persons, since their location on the
same land, and elder patents obtained; and they pray that a convey-
ance may be decreed to them, on the ground of their prior equity. In
their answers, *the defendants deny the equity set forth in the com-
plainants’ bill ; and, having the elder legal title founded upon valid
entries and surveys, they pray tbat the bill may be dismissed.

Since the commencement of the present term, the complainants have
filed an amended bill, stating that the whole of the land in contest was pur-
chased for the use and benefit of Holmes, Slater, Caton and O’Mealy ; and
that, subsequently, by the consent of Caton and Slater, O’Mealy became
their trustee ; that an agreement was entered into between the complainants
and a certain John Breckenridge, deceased, by which he undertook to ren-
der certain services, for which he was to have one moiety of the land ; that
the original deed to IIolmes, never having been recorded, was handed
to said Breckenridge, with other papers relating to the business, and with
directions to Short to make a deed to the complainants and Breckenridge ;
that the said Breckenridge was in possession of the deed to Holmes, and
authorized to receive a conveyance from Short to himself ; and the com-
plainants agreed with Short to cancel the deed to Holmes, which was done,
by delivering it to Short, who cancelled it, by erasing his name, and a new
deed was made by him to Breckenridge, and to William O’Mealy, as trustce
for John Holmes and William Slater, and to ITugh Thompson, as irustee for
R_iehard Caton, bearing date 21st day of September 1804. The amended
bill further states, that Breckenridge departed this life in 1806, before his
part of the contract was performed, and that a bill was filed against
h‘ls heirs, by the complainants, for a reconveyance of the land ; that on the
fmal hearing of this case, the court decreed, that, as Breckenridge had but
-part performed his contract, the deed should be cancelled as to all the
lands within two adverse claims, to wit, that of the defendant Howard and
“—— Williams or Brown ; and the complainants were decrecd to convey
tO_Breckenridge’s heirs one moiety outside of these claims ; in pursuance of
this decree, deeds were executed.  The complainants state, that the whole
of the land in controversy is included in John Howard’s claim, under which
the defendants claim, and is referred to in the deed from Breckenridge’s heirs
to them ; anqd that, since the date of such deed, the equitable title has been
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vested in them. To the amended bill, Jeremiah Trout, Daniel *Trout,
William Buchannan, Jacob Overpeck, John Moreland, Walter A. More-
land and William Moreland, defendants, answer, that they, with those under
whom they claim, have been in the actual occupancy and peaceable posses-
sion of all the land claimed by them, in their former answers, for upwards
of twenty years before the filing of the amended bill, and they deny the
statements contained in it.

On filing the amended bill, the parties agreed, that the suit should pro-
gress in the names of the parties to the record, and that no advantage should
be taken, on account of the death of either of the parties since the pendency
of the suit ; and that the decree should be as valid as if the heirs of any
such party were before the court. It was also agreed, that John Howard
entered on the land in controversy, by virtue of his claim of 79454 acres,
by his tenants, and within the claim of C. Clarke ; that the entry was within
the boundary of said Clarke, and that Howard’s claim wholly covered the
claim of Clarke ; that this entry was made in the year 1804, and continucd,
without interruption, adverse to the claim of Voss and Short, set up by the
complainants, until the year 1813, when Howard, in an action of ejectment,
by virtue of Clarke’s claim, was evicted, and possession taken by William
Moreland, deceased, a purchaser from Clarke ; and that such possession was
continued by said Moreland until his death, and that his devisees have
remained in the possession adverse to the complainants ever since. It was
admitted, that Daniel Trout, deceased, in the year 1808, purchased the
claim of Daniel and Hite’s 600 acres, within the tract claimed by complain-
ants, and at that time, by his two sons, Daniel and Jeremiah, entered into the
possession, which is still continued ; that the defendants, Overpeck and
Buchanan, in the year 1818, entered in the possession of the above tract,
under the said Daniel and Jeremiah, and have resided on it until the pres-
ent time ; all of whose possessions are adverse to the complainants. The
grant to Daniel and Hite is admitted to be elder in date than Howard’s, or
any other interfering claim ; Clarke’s grant is elder than Howard’s, and
Short’s bears date after Howard’s.

As the defendants possess the elder grant, the complainants must rely
wynoqy ON their prior equity, and, to show *this, they endeavor to sustain

175] the entry of Voss, under which they claim. This entry calls to begin
at the north-west cornor of Patton’s 8400 acres survey, and for Allen and
Roberts’s line. Patton’s entry was made on the 26th December 1782, for
8400 acres, upon a treasury-warrant, No. 12,311, about two miles up the
first branch above the Eighteen Mile creek, beginning at a tree marked
J. P., to run north five miles, then to extend off at right angles for quantity ;
this entry was surveyed on the 20th September 1783, and calls to begin at
a mulberry, elm and sugar tree, marked J. P., standing on the bank of the
first large creek running into the Ohio, above the Eighteen Mile creek, two
miles up the said creck. On the 11th October 1783, Jobn Allen entered
1000 acres, part of a treasury-warrant, No. 14,198, beginning at the north-
west corner of Patton’s 8400 acres survey, and running with his line, south,
250 poles, thence down the creek on both sides, westwardly, for quantity, 10
be laid off in one or more surveys. Roberts’s entry was made on the 26th
December 1782, the same day Patton’s entry was made.

It is argued by the counsel for the defendants, that Patton’s entry, °o
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which Voss’s entry depends, is void, for want of certainty and notoricty in
its calls. The depositions of several witnesses have been read to sustain this
entry. William Meriwether swears, that Eighteen Mile creek was known
previous to the year 1782, and that Patton’s creek is the first one running
into the Ohio, above Eighteen Mile creek, except Bell’s spring branch, which
is not much more than a mile in length ; that Patton’s creek was so called,
from the time the above entry was made, and was generally pretty well
known by that name, as early as October 1783. Ile does not recollect the
year he became acquainted with the tree marked J. P., but he thinks, within
a year or two after the entry was made, he was at the tree, about two miles
up Patton’s creek, lacking forty poles, in company with persons who were
about purchasing Patton’s entry. The letters J. P. were very large, and
marked on a mulberry tree standing near the creek ; that Patton informed
him of the entry, shortly after it was made, and that he had marked the tree,
and run one of the lines before the entry was *made. He states, that %176
from the appearance of the tree, he has no doubt of its having been
marked at the time, as represented by Patton. He further states, he thinks
it would be almost impossible for any person to have searched for the tree,
without finding it, after finding the beginning corner of Patton’s entry and
survey ; it would not be difficult, he states, for a subsequent locator to find
the north-west corner, by tracing the line ; that he has traced this line several
times to the corner, on the top of a bill, at a sugar tree and two ashes, which
were plainly marked. At the beginning corner of Patton’s survey, the
witness states, there was an appearance of a large encampment, and several
trees were marked, some with the letters J. P., and others with the initials
of his own name ; and that the trees about the place were much chopped.
Benjamin Roberts states, that he believes Eighteen Mile creek has been
generally known, since the year 1780, and that he saw it in 1783 ; that Pat-
ton’s creek is the first one of any notoriety, running into the Ohio, above the
Eighteen Mile creek ; and it was generally known by that name in the spring
of the year 1783. He thinks that a good woodsman, by searching up the
creek, agreeable to the calls of Patton’s entry, could have found his begin-
ning corner. Joseph Saunders states, that he knew Eighteen Mile creek, in
June 1780 ; that Patton’s creek is the first creek of any note above Eighteen
Mile creek, and its name was derived from the entry of Patton. He states,
that in May 1783, Patton showed him a mulberry tree marked J. P. stand-
ing on the bank of Patton’s creck, about two miles from the mouth, and said
it was his beginning corner ; the letters J. P. were large and appeared to
have been marked with a tomahawk ; and the witness thinks the tree might
have been found by any one scarching for it. Several other witnesses were
acquainted with Patton’s entry, at an early period, and with its principal
calls, but not until some years after it was made.

No doubt can exist, that the Eightcen Mile creek was notorious, at the
time the entry was made, and that the branch called for is the one known
by the name of Patton’s creck ; between this creek and the Eighteen Mile
creck, there are one or two small branches, neither of which could be taken
ior the call in the entry ; but it is objected to the entry, that the call, “ about

two miles up the first branch,” is not sufficiently definite to direct a [*177
subsequent, locator to the marked tree ; that the side of the creek on
,Which this tree stands is not designated, nor its distance from the creek ;
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and that, by actual measurement, on a straight line from the mouth of the
creek, the distance to the tree falls forty poles short of two miles. Itisalso
contended, by the calls of the entry, it would seem to have been the inten-
tion of the locator, that the body of the land should be about two miles up
the creek, rather than that point should constitute his beginning corner.
This objection seems not to be well taken ; the words of the entry are, James
Patton enters 8400 acres, &c., about two miles up the first branch, above the
Eigtheen Mile creek, beginning at a tree marked J. P.; and no one, it is
believed, could mistake these calls, or hesitate to conclude, that the tree
marked was the beginning corner; from this corner, the entry calls to run
five miles north, &e. The rule which governs in the construction of entries
has been long fixed, and if this were not the case, it would obviously result
from circumstances. Entries were made, at an early day, by individuals who
were more acquainted with the stratagems of savage warfare than the preci-
sion of language ; they were better hunters than critics. Entries must be
construed by the popular signification of the words used, rather than by the
grammatical arrangement of sentences. If the intention of the locator can
be satisfactorily ascertained, from the calls of his entry, it must be sustained.
The call to run up the creek, in popular signification, dirccts the inquirer to
follow the stream ; as the Eighteen Mile creek is below Patton’s creek, any
person beginniug his search at that point, for the marked tree, would trace
the Ohio to Patton’s creek, and would naturally seek for the marked tree on
the lower side, about two miles from its mouth ; but it would not be unrea-
sonable to require a search on both sides of the creek. This search would
somewhat increase the labor of a subsequent locator, but it would scarcely
lessen the probability of finding the object. No witness saw the tree when
it was marked, but Meriwether saw it one or two years afterwards ; and from
the appearance of the letters J. P., he seems to have no doubt, that they were
#ng7 Mmade at the time Patton represented them to have *been made. Saun-

"4 ders saw these letters in 1783, and the tree was pointed out to him by
Patton, as his beginning corner ; this was within five months after the entry
was made, and several months before the entry of Voss. Several witnesses
state that the beginning of Patton’s entry could be found, by observing its
descriptive calls. The variation of forty poles, on a straight line, from the
distance called for in the entry, is not considered very material. The cir-
cumstances under which this entry was made, would authorize no onc to
expect greater accuracy ; forty poles more or less than the exact distance of
two miles, is a sufficiently limited range for a subsequent locator.

Under all the facts established, the court are of opinion, that the
entry of Patton is shown to possess all the requisites of a valid entry;
this entry was surveyed on the 20th of September 1783, twenty days before
the entry of Voss. Voss’s entry calls for the survey of Patton, though it does
not appear, at that time, to have been recorded ; the north-west corner of
this survey, which is the beginning called for in Voss’s entry, could ea,sily'be
found, by tracing the line from Patton’s beginning corner ; any variation
in the length of this line, from the calls of the entry, cannot be material as
to the defendants’ entry, as the distance is controlled by the marked corner
proved to have been made. The other calls in the entry of Voss are believed
to be sufficiently certain to enable the holder of a warrant to locate the
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adjacent land ; and that is a substantial compliance with the requisitions of
the land law.

The other entry of Voss for 5000 acres, which calls to begin at the south-
west corner of Patton’s 8400 acre survey, contains all the requisites of a
valid entry. To show a title from the patentce, a deed, bearing date the
10th day of December 1796, from him to John Holmes, for 138,500 acres, is
given in evidence. The signature of the grantor in this deed has bcen
erased, apparently with the view of cancelling it ; but it is contended, that
if such an inference can arise fram the erasure, it does not re-invest th: fec
in the grantor ; that this can only be done by the solemnities of a deed duly
executed. One of the subscribing witnesses to this deed, whose depositica
is introduced to prove its execution, states, that he was written *to
by Short, to endeavor to make sales of the land for him ; that upon
being told by Holmes what was the best he could do with it, the witness
advised him to sell it, and told him that he thought Short would be satisfied,
and the witness understood the land was sold. The witness states, that,
from his letter-boolk, this deed appears to have been forwarded by him to
Holmes, on the 8d of January 1797. A letter from Short to Holmes, dated
29th September 1794, in which he proposes to sell the lands at a certain
price, is read in evidence, 'This letter, however, treats Holmes as an agent
to sell the land, and not in the light of a purchaser. An obligation signed
by Short, dated 10th December 1796, is also in evidence. In this obligation,
Short states that he ‘“has executed a deed to Holmes, of that date, for two
certain tracts of land, containing 13,500 acres, which said deed is deposited
in the hands of W. Morton, of Lexington ; and that, should Holmes be dis-
satisfied with the warranty given in said deed, and it is not in pursuance of
the meaning and intention of the above letter, he agrees to enter into such
an instrument of writing. From the whole of this evidence, it would seem
to authorize the conclusion, that the deed executed to Holmes was only
designed to enable him to sell and make titles to the lands, for the benefit
of Short ; but, if any doubt remained on the subject, it is removed, by a
subsequent deed executed by Short, for the same lands, to Holmes and
others, without any reference to the former deed, and by the amended bill
of the complainants, who state, that the first deed was concelled by agree-
ment between Breckenridge and Short, and that they claim title under the
one subsequently executed. The first deed, though absolute upon its face,
was intended to make Holmes a trustee for the nse of Short ; and the court
have no difficulty, under the circumstances, in considering it a nullity, so far
38 it relates to the present controversy ; this deed has never been recorded,
nor does it 'seem to have been treated by the parties as a valid instrument.
There is no satisfactory proof of its delivery. TFrom all the facts, it appears
most, probable, that it was forwarded to Breckenridge by Caton, or some
other person, and that it was never in the possession of Holmes, nor intended
to be delivered to him. By a letter, dated 13th of *January 1803, ,
Holmes, by his trustee, O’Mealy, requested W. Morton to surrender L
the deed to Breckenridge, who was authorized to receive a conveyance of
the land from Short. The complainants must rely upon their conveyance
f1‘,0m Short, dated 21st day of September 1804, This deed conveys to John
O'Mealy, trustee for John Holmes and William Slater, and to H. Thompson,
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trustee of Richard Caton, and to John Breckenridge, the tracts of land set
forth in the bill.

From the amended bill, it appears, that Breckenridge was entitled to one
moiety of the entire claim, as a compensation for certain services to be
rendered by him ; that he died before the services were completed ; and that
the complainants filed their bill against his heirs, and obtained a decree
that canc:lled the deed to certain parts of the land, which, in pursuance of
such decree, were conveyed by the heirs of Breckenridge to the complain-
ants. A question is here made by the defendants’ counsel, whether the title
set up by the complainants, in their amended bill, being different from that
stated in the original bill, is not, in fact, the commencement of a new suit,
and, consequently, gives to the defendants a right to insist on the statute of
limitations in bar to the complainants’ right of recovery. If such shall be
the effect of the title set forth in the amended bill, it is agreed between the
parties, that advantage may be taken of it. In the first bill filed, the title
is stated to have been derived from Short, the patentee to Holmes, with
whom contracts were made by the other complainants for certain interests
in the land. The amended bill sets up a title, by deed, from Short to John
O’Mealy, trustee for John Holmes and William Slater, and to II. Thompson,
as trustee for Richard Caton, and to John Breckenridge. DBetween these
derivations of title, in law, there is an essential variation, but not in equity.
The equitable interests of the parties may be the same under both deeds.
In the first bill. the complainants state, that, although the title was acquired,
and is held by Holmes from Short, yet, by contracts with said Holmes, the
estate is their joint property, and that Holmes held it for their use ; such an
alteration in this bill, as to state the deed to have been made by Short to
the complainants, instead of to Holmes, does not change the complainants’
*181] equity, an_d cannot be .*considered as th.e institution of a new suit,

The case is, however, different, so far as it respects the interest of the
complainants, under the decree against the heirs of Breckenridge. A con-
veyance from them to the complainants, of a part of the land conveyed by
Short to their ancestor, was decreed, on the ground that the consideration
kad, in part, failed. Breckenridge died before the services he agreed to
render were fully performed. In the deed to him, there was no reservation
or condition. It was only by the aid of a court of chancery that the right
of the complainants would be established and enforced against a part of the
land. TUntil the decree which cancelied the deed was pronounced, the com-
plainants possessed no claim, in law or equity, to the land in question, which
could be rendered effective against the claim of the defendants. To the
decree, therefore, must the complainants look for the origin of their claim
to the land. This decree was obtained in November 1822 ; and for the first
time, a claim is set up under it in the amended bill.

Under the agreement of the parties, this part of the bill must be con-
sidered as the substitution of a distinet right, essentially different from any
pretence of claim contained in the first bill ; and, consequently, cannot be
considered in a more favorable point of view, as to the statute of limitations,
than the assertion of the same right, in a bill filed at the present term. 'Iﬁ
will follow, therefore, that the title to the land conveyed to the complain-
ants, under the decree against the heirs of Breckenridge, so far as it covers
the land which has been occupied by the defendants, and those under whom
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they claim, adversely to the complainants, for twenty years before the filing
of the amended bill, in law and equity, is vested in the defendants. The
balance of the tract claimed by the defendants, within the entry of Voss,
must be relinquished to the complainants, as they hold the prior equity.
The interfering claims will limit Voss to the calls of his entry, but the sur-
veys are not protracted in such a manner as to enable the court satisfactoriy
to designate the boundaries of the parties as fixed by this decision, Unless,
therefore, the parties, from their local knowledge ot the land, shall be able
to lay down the interferences, it may be necessary to direct a survey.

*And afterwards, to wit, on a subsequent day of the term and
year last aforesaid, to wit, the May term 1829, the court do order
and decree, that Jonathan Taylor, surveyor of Oldham county, do lay off
the land in controversy, by beginning at James Patton’s north-west corner,
designated on the connected plat, and lay down James Allen’s entry of
1000 acres, running from said corner with patent line, south 250 poles, and
at right angles for quantity, and also lay down said entry by running from
the base line, so that the lower line will ¢ross DBarcbone creek, the same dis-
tance that the base line crosses it ; from Patton’s north-west corner of said
Allen, with said lines, parallel to the several courses of the creek, within the
said Allen’s survey, when so made; and if Barebone will not be included
within the survey of Allen, when so made, the survey will be so varied
as to make the creek pass out of the lower end of the survey, as near to
the point of distance that strikes the upper line as the gencral course of the
stream within the survey will admit, to include both sides of the stream.
That he then lay down John Roberts’s entry, by running the first line there-
of, six miles parallel to the general course of the Ohio river, from where a
due west line from Patton’s corner to the river will strike it, to a point six
miles on said river, when reduced to a straight line ; that he then lay off
Voss’s entry of 10,000 acres, by first running a due west line to the river,
and, ou the course of Roberts’s line, until the quantity of 10,000 acres of land
is obtained ; and then the course of Allen’s west line, when laid down par-
allel to Barebone, until its strikes the river ; and then up the river, and with
the course of Roberts’s line as before directed. And that he then ascertain,
by metes and bounds, the interference between the complainants’ entry,
when surveyed in each position, and the defendants’ surveys. And the court
do further order and direct, that the surveyor aforesaid survey and lay
down the said claims in any or additional positions which either party may
direct, and make report to the court, to enable the court to make a final
decree,

Afterwards, at May term 1830, of the circuit court, the following final
decree was given by the court : “ The surveyor having made his report in
pursuance to the *interlocutory decree of this court, the court do .
decree and order, that the defendants, John Moreland, Wllliam L
Moreland and Walter Moreland, convey to the complainants, with special
Warranty, one-half or moiety of so much of Christopher Clarke’s survey of
400 acres, as is included within the line designated on the surveyor’s report
by the letter C, and figure 2, and the original lines of Clarke’s survey below
or south of said line. And the court do further decree and order, that the
sald defendants and complainants make partition of the same; and that
the said Jonathan Taylor, the surveyor, divide and partition the same ag
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nearly equal in guantity and value as is practicable ; and that he report to
this court for their approval, the metes and bounds of the moiety allotted
to the complainants. And the court do further decree and order, that the said
defendants, John Moreland, William Moreland and Walter Moreland, pay to
the complainants their costs herein expended. And the court do decree and
order, that so much of the bill as seeks redress against the defendants within
the claim of Daniel and Hite, to wit, Daniel Trout, Jeremiah Trout, Jacol
Overpeck and William Buchannan, be dismissed, and that the complainants
pay to them their costs. And the court do order and decree, that the suit,
as to the other defendants named in the bill, be continued.” From this
decree, the complainants appealed to this court.

The case was argued by Wickliffe, for the appellants ; and by Lough-
borough, for the appellees.

Wickiiffe, for the appellants.—This is an appeal from a decree of the
circuit court of the United States, for the district of Kentucky. The history
of the case is accurately detailed in the opinion of the court, so far as that
detail is given. The decree recites the entries relied on accurately. They
are as follows, viz :

December 26th, 1782. James Patton enters 8400 acres upon treasury-
warrant, No. 12,511, about two miles up the first branch, above the Eighteen
w10, Mile creek ; *beginning at a tree marked J. P., and to run north

184] five miles, then to extend off at right 1 stwardly, for
! ght angles, eastwardly, fo
quantity.

December 26th, 1782. John Roberts enters 10,000 acres on treasury-
warrant, No. 14,224 ; beginning at the upper corner next the river of James
Patton’s entry of 8400 acres, and to run parallel with the river six miles,
then off at right angles eastwardly for quantity.

October 17th, 1783. James Allen enters 1000 acres, part of treasury-
warrant, No. 14,198 ; beginning at the north-west corner of James Patton’s
8400 acres survey, and running with his line south 250 poles, thence down
the creek on both sides, westwardly, for quantity ; to be laid off in one or
more Surveys.

October 11th, 1783. Edward Voss enters 10,000 acres by virtue of two
treasury-warrants, Nos. 8991 and 8990 ; beginning at the north-west corner
of Patton’s survey of 8400 acres; thence with Allen’s line, westwardly, to
the river ; thence up the river, and along Roberts’s line on the east, for
quantity.

Patton’s survey bears date the 20th day of September 1783, and calls to
begin at a mulberry, elm and sugar tree, marked J. P. standing on the bank
of the first large creek ; thence north 1600 poles, cornering at a sugar tree
and two ashes, on the top of a hill, &e.

Of the validity of the entry of Voss, scarcely a rational doubt can be
entertained. Patton’s survey was, in fact, made before the date of th
entries of Allen and Voss, and is most remarkable for its description. It
not only gives the beginning given by the entry, and the course of the first
line and the corner trees, but describes the corner as standing on “ the top of
ahill.” The court of appeals of Kentucky has, in numerous cases, decided,
that in searching for the survey, the locator is bound to notice the entry ot
which the survey is founded, viz: Galloway v. Neal, 1 Bibb 139 ; Ward
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v. Lee, Ibid. 27 5 Johnston v. Marshall, 4 Ibid. 134 ; Finlay v. Granger,
2 A. K. Marsh. 181 ; Moore v. Dood, 1 Ibid. 144 ; Theobalds v. Towler, 3
Ibid. 579 ; Respuss v. Arnold, Hardin 116.

The circuit court has reasoned so well on the notoriety and *iden- =
tity of the entry, that it would seem a waste of time to repeat, in ke
substance, what has been said by them. Indeed, it is believed, that before
a court acquainted with the rules of decision in Kentucky, a controversy on
the validity of Voss’s entry would never have been raised, but for the opin-
ion of the court of appeals in the case of Meriwether v. Davidge, 2 Litt. 38,
where the court decided, that the objects called for in Patton’s entry had
not been established, and that, consequently, Meriwether, who depended on
Roberts, who depended on Patton, must fail against the elder patent of
Davidge. But a recurrence to the evidence of that case and this, will show
an entirely different state of proof. Besides, Voss and Allen call for the
survey as actually made ; whereas, Meriwether calls merely for the entry,
without the aid of the survey. Taking it,therefore, as granted, that Voss’s
entry is fully established, we shall proceed to examine such parts of the con-
troversy as we think require the revision of this court.

The first point we will notice, in which we think the court erred, is that
in which they decide the complainants have no equity beyond the quantity
of 8500 acres, because the survey, on its face, purports to contain but that
quantity. 'This error, has arisen, it is presumed, from an idea that the survey
purported to survey a part, and not the whole entry, and that the balance
of the warrant was, or might have been, re-surveyed. Upon no other view of
the case, can the decree be sustained. A reference to the survey, however,
will show, that the surveyor purports to survey the entire entry, and the
entry purports to locate the entire warrants. Both survey and entry recite
the Nos. 8990 and 8991, and that in the same words, and neither survey nor
entry expresses to appropriate a part of these warrants. The warrants do,
in fact, contain 10,000 acres, and the entry purports to embrace 10,000 acres.
The business of the surveyor was to survey the location, according to its
locative calls, and he proceeded to do so, but according to his calculation,
the entry only embraced 8500 acres of land, and he reports a survey on the
entry and warrants as only containing 8500 acres, when in fact it embraces
more than 10,000, for which the commonwealth made *her grant to 186
Voss. By la 1l the Jands within the bounds of the grant as |

y law, a e lands w g
marked passed ; and where patent-calls differ from the boundary as to
quantity, in every case of the kind, from the foundation of the state, the
Kentucky courts have held the grant to be good for the whole quantity
embraced by the bounds, and not confined to the quantity expressed in the
grant. In the old case of Beckley v. Bryan, Sneed 107, the court of
appeals of Kentucky assigns unanswerable reasons why the marked bound-
ary, and not the patent-calls, where they differ as to course of distance, s_all
prevail, to wit, the unevenness of grounds, and the mistakes of surveyors.
This case, more than any other now remembered, illustrates and verifies
what the court there assigns, as good reasons for departing from the face of
the patent and adhering to actual boundary. Vosshad 10,000 acres of land
Warrants—he made an entry on the whole warrants for 10,000 acres, and
employed the surveyor to run out his entry. The surveyor does so, and
Teports that, owing to the course of the river, there is but 8500 acres of land
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in the entry. Such was the result of his mensuration and his calculations.
Voss takes his patent, but when he has a fair circulation made, his entry
holds out full 10,000 acres, as likewise does his patent. Now, all that is
required, to succeed in a land contest in Kentucky, is, that the complain-
ant show a valid entry, survey and patent, unless the defendant show an
elder special entry. Voss had a valid entry (say the court) for all the land
in contest. Voss’s survey and patent cover his entry and all the land in
contest. Well, why does he not succeed? Simply, becanse an ignorant
surveyor, in making his estimate of the number of acres within the entry,
committed the gross error of estimating his survey, containing full 10,000
acres, to contain only 8500. 'This mistake was not through the fault of
Voss or his alienees, nor should it prejudice them. Certainly, the defend-
ants cannot complain—their entries are good for nothing, and they surveyed
on the face of Voss’s special entry. They were bound to know they were
in Voss’s special entry, and equally bound to notice that Voss had, by
actual meeting and bounding his survey, surveyed them in, by virtue of his
*187] entry. Here, we *ask, had not YOSS'a special entry zu'\d survey for

the land in contest, and has not his alienee, Short, obtained, in virtue
thereof, a patent? The answer must be yes! When this is granted, we
hold, that Voss has manifested the best equitable right to the whole 10,000
acres in controversy.

The next point to be considered, in which we think the court erred, is
the manner in which they have directed Allen’s land to be laid down. It is
a settled principle of decision in the courts of Kentucky, that wherever the
courts can, without doing violence to the other calls of the entry, they will
decree it to be surveyed in a rectangular form. Hite v. Harrison, Hughes
15 ;5 Smith v. Grimes, Ibid. 18 ; Kennedy v. Payne, Hardin 10 ; Moore v.
Harris, Sneed 27 ; Black v. Botts, 1 Bibb 96 ; Preeble v. Vanhoozer, °
Ibid. 120, and numerous others. Allen calls to begin at Patton’s north-west
corner of his survey, and run, with his line, south, 250 poles, thence down the
creek, westwardly, for quantity, &e. The definite article has reference to
no creek specified either in Patton’s or Allen’s entry, and can be supposed
to refer to Barebone creek only beeause that is found to be crossed by his
line of 250 poles along Patton’s north and south line. The question then
arises, is the call to run down the creek, on both sides, a call of general de-
scription or special location ? Certainly, not the latter. Suppose, no other
call to have been made than down the creek, where would you attach the
entry? Why, to no creek or place whatsoever. And shall a call of general
description, which cannot fix any entry, without a special call, govern or
control such special call? We say not, and we believe it to be the invarl-
able rule of decision in Kentucky. See Swearingen v. Smith, 1 Bibb 92 ;
Black v. Botts, 1 Ibid. 96 ; Burk v, Todd, 1 Ibid. 64 ; Shannon v. Buford,
2 Ibid. 117, and numberless others. Where the entry calls to begin at the
mouth, head or other point on a stream, and to embrace such stream, there,
we admit such stream becomes locative, and no longer merely descriptive ;
but here, Allen made his entry and has but two locative calls : first, Patton's
line, and to run south 250 poles. Had he stopped here, his entry, accord-
*188] ing to the case of Lancaster v. Pope, and the case of *]P'Iemwether V.

"I Phillips, 5 Litt. 182, would have been void for uncertainty, because
he did not state whether he would angle up or down, east or west. He bad
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fixed his base, and then says, he will run down the creek on both sides.
Had he stopped, he might have been supposed to have made the call for the
creek locative, but he could but perceive the probability of runrving north,
south, east or west on such a stream, and to explain what he meant, and to
gevorn his call for the creek, he added, “ westwardly for quantity.”

The courts of Kentucky uniformly make calls for westwardly or south-
wardly, mean west or south. Bradford v. Mc Clelland, Hughes 104 ; Craig
v. Hawkins, 1 Bibb 33 ; Calk v. Stribling, Ibid. 122. In this entry, west
gives right angles to the base line, and every call in the entry locative or
descriptive, will be complied with. The land will lie between parallel lines,
and embrace a rectangular form, and lie on both sides of the creek. We
think, therefore, the court erred in not adopting the line I. B. as the base
of Voss’s entry, instead of the line I. A. Indeed, the experimental survey
returned in the cause shows, that to make Barebone a locative call, would be
to give Allen the most ludicrous figure imaginable—that from the course of
the stream, it is impossible to hypothecate lines parallel to each other, which
will embrace the stream.

The court itself has abandoned its own decree, in giving directions how
to lay down Allen’s survey. Asthey have at last fixed it, the south bound-
ary cuts the creek, and the creek runs from thence nearly south. Now, it
is impossible to conceive, how the court can arbitrarily depart from both
the creek and west point, and fix on the point 60° W., except that they
found the call to embrace the creek in equal lines, impossible, and that
the entry, pursuing the idea that the creek was to be in the centre, would
exhibit and absurd figure with serpentine lines, to correspond to the serpen-
tine windings of the stream. In attempting to do which, part of the survey
would be west, and a part run south. Supposing it, then, to be a locative
call, to run on both sides of the creek from the base of 250 poles, what did
the uniform current of decisions in Kentucky declare should be done?
Why, that the court should reject the absurd calls, impossible to be [*180
*complied with, and survey the entry as if they were not in it. See A
Bosworth v. Mazwell, Hardin 209 ; Pawling v. Meriwether's Heirs, ughes
145 Consilla v. Briscoe, Ibid. 45 ; Kenton v. Me Connell, Ibid. 162 5 Lree-
ble v. Vanhoozer, 2 Bibb 121, &c. And that would be to run Allen 250
poles south, and at right angles west for quantity. Whether, therefore, we
consider the call for “down the creek ” as descriptive or locative, the result
will be the same, and a plain practicable mode of surveying both Allen and
Voss, presents itself to the mind of every one.

These errors examined, another presents itself, which we hope will appear
equally obvious. It is so much of the decree as gives a moiety, instead of
the whole land covered by the complainant’s survey and patent. The court
have proceeded on the idea, that, to enable a party to maintain a bill in
equity against an adverse title, the complainant should have a complete
legal title. This has been repeatedly overruled by the appellate court of
Kex_ltucky. All they have required is, that the complainant shall have the
entire title, cither before suit, or before final decree. In numerous cases,
the persons holding the equity have been allowed to sue, on an executory
contract, their vendors and the adverse claimant. All the courts have
required is, that the complainant shall show a clear equity to the thing, by
grant, or bringing his trustee into court. In the old cases of Zhompson
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and Blair, where the complainant showed no patent, the court of appeals
allowed the inferior court to give time to complainant to obtain a grant,
and decided, that if he did, to decree him the land, and if he did not obtain
the patent, to dismiss his bill. As to a legal title, there can be but one, and
defendants had that one. The commonwealth had granted the land to the
grantors of the defendants, and the grant to Short conveyed no title what-
ever. It was, according to the opinion of this court, in the case of Elimen-
dorf' v. Taylor, 10 Wheat. 152, void, the commonwealth having previously
granted all the title held to the first patentee. All the reason ever assigned
in Kentucky for the production of the patent, was, that the complainant
may thereby show he complied with the law, paid the fees, &ec., that his
equity was permanently fixed to the thing, not *withdrawn, nor liable
to be withdrawn, as is the case after survey and patent. The whole
reasoning resolves itself into this, that the equitable claimant is he who
ought to have the title held by another. Now, O’Mealy claims to be such ;
but the defendants allege the deed of SLort to Breckenridge—not that it
conveyed a legal title, for that was in themselves; but as evidence, the
equitable title, as to a moiety, was not in complainants. To this complain-
ants reply, Breckenridge’s title is an inequitable one. He bought from us,
but has failed to pay the consideration. Now, in such a case, what more
could the defendants or the court require of complainants, than to show
they held the entire equity as they alleged. This they could do in various
ways: 1. By making Breckenridge’s heirs parties. 2. By a separate suit
(as they have done), get back the deed of the heirs of Breckenridge before
trial.

Equity considers that as done, which ought to have been done. The
record clearly shows that John Breckenridge had no equitable claim to the
land in contest, and that he or his heirs should have released it. Consider-
ing that as done which ought to have been done, how stands the case? The
complainants, who allege themselves to be the entire owners of the equity
growing out of Voss’s entry, sue the defendants for the whole, and not a
moiety, and on the trial, not only show that they were purchasers of the
equity, from Short, and that Breckenridge was their mere agent, to be
rewarded with part of the land, but also produce the release of Brecken-
ridge’s heirs. Suppose, Breckenridge’s heirs had been made parties, and no
release by them executed, until the final decree, surely, no doubt could exist,
as to the complainants’ claim to a decree against defendants. Can equity
make a distinction between such a case, and the one before the court ?

Should the court, however, consider the complainants as only acquiring
an equity, on the 25th day of May 1826, when the deed of release was exe-
cuted to them by Breckenridge’s heirs, then, according to no principle, can
the complainants be barred by time. Those claiming under Hite and Daniel
did not settle until 1808 ; Howard did not settle until 1804, and whenr How-
ard entered, the complainants resided out of the state. Of course, accord-
*101] ing to a well-settled pripciple of law, *the statute did not begin to

' run, until they all came into this state. See 2 Digest of the Statutes
of Kentucky 861; and Graves v. Giraves, 2 Bibb 207. John Breckenridge
is admitted to have died in 1806 or 1807, leaving his children all minors
except one, and that a feme covert, and one of them, William Breckenridge,
only three years old. As the seven years’ act could not run against their

120

*190]




1833] OF THE UNITED STATES. 191

Holmes v. Trout.

equity, until all became of age, and William did not, until 1824 ; this time,
by the direction of this act, must be deducted. See 2 Digest of the
Statutes of Kentucky 806 ; May’s Heirs v. Bennett, 4 Litt. 311 ; Kennedy’s
Heirs v. Duncan, Hardin 365. This act went into operation in 1816, and
has no relation to the possession before John Breckenridge’s death,

As the complainants acquired the deed in 1826, and filed their amended
bill in 1829, alleging that fact, the seven years’ act must be thrown out of
the question. Our suit for the whole land was depending, and the entire
title set up, in the year 1815. Now, suppose the papers that relate to the
controversy with Breckenridge, not to manifest the complainants’ equity,
prior to the decree in their favor. That decree was made in 1822, within
eighteen years after Howard’s entry on the land, and within fourteen years
after the entry of Trout, under Daniel and Hite. As we alleged an entire
equity, surely, all the court can require of us is, to show, before the twenty
years had run, the evidency of that equity. The papers filed as exhibits
were read without objection, as was the deposition of Moreton. The papers
and letters show the original nature of our claim, and Moreton’s deposition
shows, that it was taken in the suit of complainants against Breckenridge’s
heirs, in the year 1816, and the decree is entered in 1822, settling the equity
in the property to be in the complainants, and a release is produced before
the hearing of the cause.

It is, therefore, contended, that the honorable the circuit court erred :
L In limiting the recovery to 8500 acres of land. 2. In the mannerin which
they directed Allen’s entry to be surveyed. 3. In deciding that as to a
moiety of complainants’ equity, they were barred by the statute of limita-
tion of twenty years.

*Loughborough, for the apellees.—This is a case of conflicting 4 g,
land-claims. The bill of Holmes and others, filed November 23d, » "~
1815, sets up title as follows, viz: Edward Voss’s entry for 10,000 acres,
Octobe. 11th, 1783. Survey of 8500 acres of said entry, February 16th,
1789. Assignment of certificate of survey to P. Short, and patent to him
of March 16th, 1795. Conveyance by Short to Holmes, December 10th,
1796, alleged to be for the benefit of the other complainants. The bill
alleges that the defendants are in possession of the land under illegal entries,
surveys and patents, and prays that they may be compelled to surrender
the land, and release their claims.

The defendants, Daniel and Jeremiah Trout, Jacob Overpeck and
William Buchannan, severally answer, and show title under a grant older
than complainants’ survey and patent, issued to Daniel and Hite for six
h_undred acres. The defendants, the Morelands, jointly answering, show
title under a grant to Christopher Clarke for 450 acres, also older than the
survey and patent upon which the complainants rely. The defendants also
say, that although the boundaries of complainants’ survey of 8500 acres as
made, do include their possessions, yet that it was illegally made to include
0o much land ; and that a survey made to begin at the beginning corner of
VO§S’S entry, will give complainants the quantity of 8500 acres named in
their patent, without interfering with the defendants.

_ ?n May 1827, the complainants filed an amended bill, setting forth, that
having engaged John Breckenridge to investigate their claims in Kentucky,
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for one moiety thereof, they gave him the deed of December 10th, 1796,
from Short, which was cancelled, and a new deed taken from Short, dated
September 21st, 1804, to complainants and Breckenridge, in equal moieties ;
that the title to the moiety of the land in controversy, vested in Brecken-
*193] ridge by the last aforesaid deed, has been reconveyed *to the com-

plainants, under decree of court of June 16th, 1824, the deed of
the commissioner bearing date May 23d, 1826. To this amendment, the
defendants respond, that they have been in the adverse possession of
the land twenty years previous to its being filed, and rely upon the bar by
lapse of time.

The court decreed the entry under which complainants claimed, a valid
one—that they were entitled to 8500 acres, the quantity named in their
survey and patent, and that the defence, resting upon twenty years’ adverse
possession by the defendants, was a bar to so much of the right asserted by
the complainants, as was derived to them from DBreckenridge’s heirs.

A survey having been made under order of court, it appeared therefrom,
that complainants’ 8500 acres being surveyed from the beginning of Voss’s
entry, running with the calls thereof, the defendants D. and J. Trout,
Overpeck and Buchannan, were not included thercin, but the Morelands
were, The bill was, therefore, dismissed as to the first-named defendants,
and the Morelands decreed to surrender one-half of their land. The com-
plainants, not satistied, have appealed.

For the appellees, it will, in the first place, be contended, that the entry
of Voss isinvalid. This entry calls to begin at the north-west corner of
Patton’s survey of 8400 acres, without any general description, leading a
subsequent locator into the neighborhood of the land intended to be appro-
priated ; and without showing where Patton’s survey is to be found. It is,
in this respect, defective. See Matson v. Hord, 1 Wheat. 130 ; Jolnson v.
Pannel’s Heirs, 2 Ibid. 206 : McDowell v. Peyton, 10 Ibid. 454 ; 1 Bibb 22,
122 ; 2 Ibid. 107, 142. Patton’s survey was made 20th September 1783, on
an entry dated 26th December 1782. As the entry of Voss depends upon
Patton’s entry, in the absence of any proof of the identity or notoriety of
the lines and corners of Patton’s survey, it is incumbent upon the complain-
ants to establish the latter entry. In Meriwether v. Davidge, 2 Litt. 38, the
court of appeals of Kentucky held this entry of Patton invalid.

*104] The descrlptlvg eall.s of this entry are not shown to have *l?e(*n

F sufficient, at the time it was made, to lead a subsequent locator into
the neighborhood of the land. The proof is not sufficient, to show, that the
marked tree, claimed as the beginning of Patton’s entry, was in fact marked
before or at the time of making the entry. The legal right of the defendants
should not be made to yield to a doubtful equity. The court will require
the prior equity to be unquestionably established.  Cleland’s Heirs v. Gray,
1 Bibb 35. The only witness whose testimony approaches to proof on this
point is Meriwether, who was interested in the establishment of this entry
in the state court. A year or two after the entry was made, he saw a 11131'1{0(1
tree, that might answer for the beginning of Patton’s entry, and whlf:h
tree, he supposed, was the same that Patton said he had marked as his begin-
ning—for Patton was not in company with him. From the appearance of
the tree, his opinion was, that it was marked as early as the date of the entry:
Saunders says, that in May 1783, Patton showed him a mulberry tre
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marked plainly with the letters J. P., and told him it was the beginning cor-
ner of his entry. Other persons were in company with Meriwether, whose
testimony is not taken. From the present existence of artificial objects,
their existence at the date of an entry cannot be presumed. 3 Bibb
126 ; 4 Ibid. 158. See a case of an entry held invalid, upon proof like this,
in Humphreys v. Lewis, 4 T. B. Monr. 337 ; also, Miller’s Heirs v. Haw's
Ieirs, Hardin 30.

Patton’s entry does not state what species of tree was marked, nor on
what side of the creek it is, nor how far from it. The beginning claimed is
torty poles short of two miles from the mouth of the creek. The locative
calls are too indefinite, when we consider the nature of the object assumed
as the beginning—a tree in the forest. Full proof of the identity of this tree,
and that it could, at the date of the entry, be identified by others, is essen-
tial. Such proof is not here. The call “about two miles up the branch,”
though it might perhaps be sufficient, in a case where the object at the ter-
mination of the distance is unusual or conspicuous—such as will arrest the
attention of a woodsman—will not be deemed good in this case. Throw-
out the word ¢ about” and an extensive *circuit of forest would have
to be minutely searched to find a marked tree forty poles from the L
termination of a two-mile line. This court will look into the case of Merz-
wether v. Davidge, 2 Litt. 38.

If the entry of Patton shall be established, we next come to that of
Voss, immediately in controversy. This calls for the north-west corner
of Patton’s survey of 8400 acres, which survey was made September 20th,
1783, only twenty days before the entry of Voss. Patton’s survey was not
of record, and therefore, no notice to subsequent locators. Hey v. Matson,
Hardin 70 ; Elmendorf v. Taylor, 10 Wheat. 152 ;5 Carson v. Hanway,
3 Bibb 160. Making a survey is not an act of notoriety in the country, and
locators who adopt surveys as the foundations of their claims, must prove
that they could have been found with reasonable inquiry. 1 Bikb 7, 35,
39, 63, 139 ; 2 Ibid. 113, 135.

There is no proof in this cause, that at the time of Voss’s entry, the lines
and corners of Patton’s survey were marked at all, much less, that they were
subjects of general reputation and notoriety. They should have been
notorious. 1 Bibb 39, 137, and cases there cited ; 1 T. B. Monr. 63 ; Zow-
ard v. Todd, 1 A. K. Marsh. 275 ; Moore v. Dodd, Ibid. 144 ; Iardin 89,
112,177, No witness is produced, who was present at the making of the sur-
vey, or who, at any time previous to the entry of Voss, had scen the
nO_I‘th-West corner of Patton, or had traced any of his lines. As the survey
existed only in the field-notes of the surveyor, what was there to inform a
subsequent locator, that the corner called for by Voss, was five miles north
of Patton’s beginning, or anywhere in that vicinity ? It would be rash to
presume, that the survey conformed exactly to the entry. (See Ward v.
Lee, 1 Bibb 18.) Such was not the fact here. The connected plat shows
that the north-west corner of Patton, as supposed and erroneously assumed
upon the evidence, by the court below, to have been marked at the time of
t}}e *survey, is, in truth, near half a mile more than five miles from
his beginning. = Surveys very often vary from the entries.

When an unrecorded survey is notorious at the time, both as to its calls
and its Position, it may answer the calls of an entry. Seay’s Heirs v. Walton,
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5 T. B. Monr. 368. An entry calling for the lines of a survey, neither
recorded nor notorious, is invalid, although the claim on which the survey
was made, was notorious. Findlay v. Granger, 2 A. K. Marsh. 179. An
entry calling for a survey cannot be sustained, unless the boundaries of the
survey are shown'; showing the entry on which the survey was made, is not
enough. Clay v. McKinney, 3 A. K. Marsh. 570 ; see also Bulor’s Heirs v.
Me Cawley, Ibid. 573 ; Theobalds v. Fowler, Ibid. 577 ; Ibid. 190. A sur-
vey, only a few days old, and not notorious, can only uphold an appendant
entry, by being conformable to a certain and precise entry. Johnson v.
Marshall, 4 Bibb 133. Patton’s survey is not conformable to his entry.

But if the entry of Voss shall be deemed valid, how do the complainants
show their title under the patent issued to Short thereon? The deed of
December 10th, 1796, set forth in the original bill, is a nullity. When
offered in evidence, the signature of the grantor was erased. It was never
recorded, nor was there any proof, competent to show its execution by Short.
The deposition of William Moreton, in the record, was taken between other
parties, to be used in suits to which these defendants were strangers. It
cannot be evidence in this case. So also of the letters copied into the record.
The original bill, and the proceedings under it, show no title in the com-
plainants, except in virtue of the deed of 1804—if it shall be considered that
that deed is relied on in the original bill. It does not appear to have been.
The complainants say, that Short conveyed his land to John Holmes—not
to the complainants and Breckenridge jointly. It is true, the deed of 1804
is filed with the original bill, but the title alleged is not derived through
that deed. The whole tenor of the original bill is, that the complainants
*are entitled to a/l the lands of Short. They do not admit a parti-
cipation of the title with them by any one. Why was this? If they
relied upon the last deed, then it would appear, that proper parties were not
before the court, and the title could not be asserted until they were. Russell
v. Clarke’s Hxecutors, 7 Cranch 69 ;5 Mallow v. Hinde, 12 Wheat. 193 ; Weit
v. Randall, 2 Mason 181 ; Fallowes v. Williamson, 11 Ves. 306 ; 16 Ibid.
325 ; 6 Johns. Ch. 450 ; 3 Bro. C. C. 229 ; 2 Ves. sen. 312 ; 4 Johns. Ch. 199.

Further, the heirs of Breckenridge are citizens of Kentucky, and the
court below could have no jurisdiction of the suit, if they were joined with
the complainants. Strawbridge v. Curtiss, 3 Cranch 267 ; Ward v. Arre-
dondo, 1 Paine 410 ; Corporation of New Orleans v. Winter, 1 Wheat. 94.
In Elmendorf v. Taylor, 16 Wheat. 152, when this objection was made, the
court overruled it, because the persons not joined, and alleged to be tenants
in common with complainants, were entitled to one-fourth part, not of
the whole land sued for, but of a specifically described portion of it—which
might, or might not, interfere with the land claimed by defendants. IHere,
the interest of the heirs of Breckenridge, under the deed of 1804, is 3
moiety, undivided, of @ the lands named in the deed.

In their amended bill, the complainants abandon the claim of title under
Short’s first deed, and say that it was cancelled, but that Short executed 2
new deed to them and Breckenridge—and that the interest of the heirs Qf
Breckenridge has been acquired by them under decree. This bill, it 18
insisted, was introductory of a new and distinet title into the suit, or rather,
it was the first assertion of any title. Previous to its being filed, there Was
no legal evidence of title in the complainants. They change their ground
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altogether in it.* The defendants might have resisted the filing of the
amended bill. In 1 Gallis. 123, it is held, that an amendment will not be
allowed to introduce a new cause of suit, against which the statue of limita-
tions has run. See also Cox v. Lacey, 3 Litt. 334 ; May’s Heirs v. Hill, 5
Ibid. 308; Elliott v. * Bohannon, 5 'I'. B. Monr. 123; Curriev. Tibb’s (%198
Heirs, 1bid. 440; Dudley v. Grayson, 6 Ibid. 260. These are cases

at law, but the principle is the same in chancery.

Defendants, however, agreed, that the amendment might be filed, upon
condition, that if it should be found introductive of a new title, they should
have a right to insist on the defence by lapse of time. It is contended, that
the complainants do not, by the amended bill and the exhibits, show them-
selves invested with the title to the land in controversy. Short, in 1796,
had conveyed his land to Ilolmes. The deed, although not recorded, passed
the title between the parties, and though not proved, so as to be valid
against the defendants, yet they may avail themselves of the admissions
of the complainants, that it was executed and accepted by the grantee. Did
the erasure of Short’s signature to this deed, re-vest the title in him, so as
to enable him to make the deed of 1804 ? The title being in Holmes, under
the first deed, Short could only obtain it by a re-conveyaunce. But none is
exhibited. Neither is there any competent proof in this cause, of any
facts or circumstances equivalent in equity to a re-conveyance to Short.
Nor is there anything properly to be regarded by this court, which can
show Holmes to have been the trustee for the other complainants.

It is objected to the deed of the commissioner under the decree against
the heirs of Breckenridge : 1. That R. I. Breckenridge, who made it, was
not authorized so to do. He was not appointed commissioner by the court
to convey ; as attorney or guardian ad litemn for his co-heirs, he could not
make the deed. 2. The deed was defective in form and substance. The
grantor is R. I. Breckenridge, not as a commissioner. 3. It does not appear
to have been approved or confirmed by the court.

The defendants rely upon adverse possession, and the important ques-
tions are, shall they have up to the period of filing the amended bill for the
computation of time for a bar : and whether, if they shall, the bar shall be
of the moiety or totality of the right asserted in the amended bill. The
court below *has responded to the first question in the affirmative, (%190
bus has limited the bar to the right derived from Breckenridge’s “
heirs. As the complainants now seek more, and against other defendants,
1t is contended for the defendants, that the whole right should be barred.
Will the institution of a suit for land by a person having noe right, stop the
running of a statute, which equity adopts, until he can get a title?
Whether these complainants, having no right to the land held by the
defendants under the grants of Clarke and Hite, which they can assert in
the circuit court, may yet file a bill, and years afterwards acquire a titic to
be engrafted in the suit, and have relation back to its origin? That the
amended bill shall not relate to the beginning of the suit, see Zaylor v.
F {oyd, 3 A. K. Marsh. 18; Miller v. MclIntyre, 8 Pet. §1; Sicard v. Davis,
Ibid. 124,

B_reckenridge died in 1806 or 1807, after adverse possession taken of the
laffd m Clarke’s grant held by the Morelands. The descent upon the infant
heirs did not stop the running of the statute. Walden v. Gratz, 1 Wheat.
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202. That this possession was held at different times under various rights, is
no objection ; they were all adverse. Shannon v. Kinney, 1 A. K. Marsh. 4 ;
Hord v. Walion, 2 Ibid. 621; Alexander v. Pendleton, 8 Cranch 462.
As to extent of possession by junior patentee within interference, see Fox
v. Hinton, 4 Bibb 559; Sicard v. Davis, 6 Pet. 139.

Complainants cannot avail themselves of any privilege of the infant heirs
of Breckenridge, supposing that these had any, opposed to the running of
the statute. An infant cannot transfer his protection in virtue of the saving
clause of the act of limitations ; it is personal. May’s Heirs v. Slaughter,
3 A. K. Marsh. 505. In a joint estate to several persons, if the right of
entry is tolled as to some, all are barred. Dicky v. Armstrong, 1 Ibid. 39 ;
Smith v. Curney, 1 Litt. 296 ; Floyd’s Heirs v. Johnson, 2 Ibid. 109. DBut
by the act of Kentucky, January 22d, 1814, the time allowed infants, after
the removal of their disabilities, to make *entry or bring suit, had
elapsed, as to all the heirs of Breckenridge, before the deed to the
complainants, conveying their right, and the filing of the amended Dbill.
That act gives three years after arriving of age. See Clay’s Heirs v. Millcr,
3 T. B. Monr. 147. That one of the heirs became a feme covert, will not
avail to save the right. Disabilities cannot be added to each other ; besides,
she was for a period discovert. 1 A. K. Marsh, 375,

Allen’s entry is laid down correctly by the court below. It is not such
an entry as can properly be surveyed in a rectangle. The call “down
the creek on both sides” cannot be rejected, and as the general course of ti
creck is not west, the side lines of the entry cannot be at right angles io
the base. ¢ Westwardly ” in an entry is not synonymous with west. Craig
v. Hawkin’s Heirs, 1 Bibb 53; Hughes 18, 104. A base line being given b,
the entry, the word “ westwardly ” serves only to show on which side of thut
base the entry shall lie. 1 Bibb 53. ¢ Westwardly” is an indefinite cu'l
Hendricks v. Bell, 1 Bibb 188, 122 ; 2 Ibid. 120. “ Down the creek on
both sides 7 is a definite call. Definite calls cannot be controlled by indefin
ite ones. Calk v. Stribling, 1 Bibb 122. Certain and definite calls contro
indefinite calls, rendered certain by rules of construction. 2 Bibb 622, 627;
4 Ibid. 161 ; 1 A. K. Marsh. 608, The words westwardly, northwardly,
&e., have nevey been construed as west, north, &ec., except where there was
no other call in the entry to give it figure or certainty. 1 Bibb 53. Hae
it is not so. Kincaid v. Taylor, 2 Bibb 122, is authority to show that this
entry is correctly laid down, the word “ westwardly ” being flexible.
Allen v. Blanton, Ibid. 523 ; Carland v. Rowland, 3 Ibid. 127, An entry
should be viewed in all its parts, as an entire instrument, thereby to give o
each expression its proper bearing and effect. Baker v. Hurdin, Ibid. 41+

There is no repugnance in the calls of Allen’s entry ; all of them have
been regarded in the survey directed by the court below. Complainants’
survey and patent specify the quantity of *land at 8500 acres ; and
the decree of the court below has given them that quantity. Yeu
they insist, that they are entitled to 10,000 acres. No case has been found,
in which a complainant in equity against an older grant has been allowecd
more land than the quantity called for in his patent, actually survey d
under order of the court. For every acre of land held by a defendant, it
virtue of a prior legal title, the complainant must show, before he can obtail
it, first, a prior valid equity ; secondly, a junior legal title. An entry not
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surveyed, nor carried into grant, cannot be made the foundation of a decree
against a patent. Steel v. MeDowell, 2 Bibb 123 ; Blain v. Thompson, 3
Ibid. 148.

If there is any mistake in this case, it is the common error of making a
survey to embrace a large surplus, so often committed in Kentucky. And
an argument built upon the fact that the bounds of the survey contain
more than 8500 acres, would show that the surveyor meant to write in the
certificate of survey, not 10,000 acres, but 16,000 acres, which is about the
quantity actually included in the survey. By the survey and patent, Short
obtained the legal title only to 8500 acres of Voss’s entry. The remaining
1500 acres might legally have been withdrawn, and were, for aught that
appears.

It is to be presumed, that the survey was made and returned to the land-
office by the authority of the owner, who might have had the mistake, if
any had existed, corrected, and caused a re-survey to be made, but who was
satisfied to take a grant for 8500 acres only, which must now limit the extent
of the elaim. Aect of 1779, 1 Litt. Laws 411 ; Galloway’s Heirs v. Webb,
1 A. K. Marsh. 129 ; Withers v. Zyler, 2 Ibid. 174 ; Loftus v. Mitchell, 3
Ibid. 598.

The case of Zaylor v. Brown, 5 Cranch 234, was a contest between two
military surveys prior to 1779. It is not analogous to the present case.
There, the complainants had the elder survey, which was considered as being
at once the inception of title, and final appropriation of the land in equity.
Surplus was decreed to it. That was the case of a survey *specifically
marked and bounded in the country, at the time the junior survey
was made. This is the case of an entry indefinite as to its extent, and not
surveyed until after the survey made for defendants.

The case of Beckley v. Bryan, cited in Zaylor v. Brown, shows, that
surplus in the bounds of survey, shall be rendered to the holder of an entry
made prior to the survey. In Joknson v. Buffington, as cited, it appeared,
that both the entry and survey of the elder patentee were subsequent to the
survey of the complainant holding the junior patent.

[*202

McLEeaw, Justice, delivered the opinion of the court.—This appeal is
prosecuted by the complainants, to reverse a decree of the circuit court of
Kentucky. The original bill was filed by John Holmes, Michael O’Mealy,
Richard Caton, Hugh Thompson and William Slater, who set up a title
under the following entry : « Edward Voss enters 10,000 acres by virtue of
two treasury-warrants, Nos. 8991 and 8990, beginning at the north-west
corner of Patton’s 8400 acres survey ; thence, with Allen’s line, westwardly
to the river, and along Roberts’ line to the east for quantity ;7 “also 5000
acres by virtue of trerasux-y-wurmnt, No. 8989, begining at the south-west
corner of Patton’s 8400 acres survey ; then westwardly with Patton, Pope
and Thompson’s survey ; thence up the river, and on Patton’s line on the
east, for quantity.”

The complainants represent that surveys having been executed on these
entries, they were assigned to Peyton Short, who obtained the patents, bear-
Ing date the 12th and 16th days of March 1790. That Short afterwards
conv?yed both tracts to the complainant, John Iolmes, who, by virtue of
certain contracts, holds the land in trust for the other complainants ; all the
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complainants having a joint interest in it. The entries of Voss are alleged
to be valid, and also the surveys and patents. The defendants are repre-
sented to be in possession of a part of these tracts of land, under grants
older than the complainants’, but which were founded on entries made sub-
sequent to the complainants’; and they pray that the defendants may be
decreed to convey their respective rights to the complainants.

*In May term 1829, the complainants filed an amended bill, in
ich they state that the land in contest was purchased for the use
and benefit of Holmes, Slater, Caton and O’Mealy. That by subsequent
transactions, O’Mealy became the trustee of Slater and Caton ; and thct
an agreement was entered into between the complainants and a certain John
Breckenridge, by which he undertook to render certain services, for which
he was to have one moiety of the land ; and the original deed to Ilolmes,
never having been recorded, was, by the complainants, handed to Brecken-
ridge, with other papers which related to the business, accompanied with
directions to Short to make another deed; and full powers, as they are
advised, were given by them to Breckenridge, to take a deed from Short,
vesting the title to one-half of the lands in himself, and the other in the
complainants. That Breckenridge having obtained possession of the deed
made to Holmes, being vested in the power, did agree with Short to cancel
that deed, and it was accordingly cancelled. And the complainants repre-
sent, that O’Mealy, trustee for John Holmes and William Slater, and Hugh
Thompson, trustee for Richard Caton, did, on the 21st day of September
1804, receive and take a deed to Breckenridge and themselves, as above
stated, and did deliver over the deed of Holmes to Short, who cancelled it,
by erasing his name therefrom. It is further stated in the amended bill,
that Breckenridge died before the services which constituted the considera-
tion on which a moiety of the land was conveyed to him, were fully
rendered ; and on a bill being filed by the complainants against Brecken-
ridge’s heirs, they were decreed to convey to the complainants a certain
part of their interest in the land. This decree was entered at November
term 1822,

In answer to the amended bill, the defendants, Jeremiah Trout, Danicl
Trout, William Buchannan, Jacob Overpeck, John Moreland, Walter A.
Moreland, allege, that they had been in the actual occupancy and peaceable
possession of all the land claimed by them for upwards of twenty ycars
before the amended bill was filed.

It was agreed betwcen the parties, that John Howard entered on the
%904] land in controversy, by virtue of his claim of *7945% acres, by his

tenants, within the claim of C. Clarke ; that the entry was within
the boundary of said Clarke, and that IToward’s claim wholly covered the
claim of Clarke ; that this entry into the possession was made in the year
1804, and continued, without interruption, adverse to the claim of Voss §md
Short, and those who claim under them, until the year 1813, when V\"ill}mn
Moreland, a purchaser from Clarke, brought an action of ejectment agm}m
Howard and evicted him. That possession was taken by Moreland, which
has been held by him and his devisees ever since. It was admitted, that
Daniel Trout, in the year 1808, purchased the claim of Daniel and Hite’s
600 acres within complainants’ claim ; and that Daniel and J eremiah Trout
entered into the possession under such purchase, and ever since have held,
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by themselves and their grantees, Overpeck and Buchannan, adversely to
the complainants.

As the entry of Voss, under which the eomplainants claim, was made
before the entries under which the defendants claim, the complainants have
a prior equity, if their entry can be sustained. The validity of this entry,
therefore, is the first point for examination. It calls to begin at the north-
west corner of Patton’s 8400 acres survey, and for Allen and Roberts’s line.
Patton’s entry was made on the 26th December 1782, for 8400 acres, upon
a treasury-warrant, No. 12,811, about two miles up the first branch above
the Eighteen Mile creck, beginning at a tree marked J. P., to run north five
miles, then to extend off at right angles, for quantity ; this entry was sur-
veyed on the 20th September, 1783, and calls to begin at a mulberry, elm
and sugar tree, marked J. P., standing on the bank of the first large creek
running into the Ohio, above the Eighteen Mile creek, two miles up the
said creck. On the 11th October 1783, John Allen entered 1000 acres, part
of a treasury-warrant, No. 14,198, beginning at the north-west corner of
Patton’s 8400 acres survey, and running, with his line, south, 250 poles,
thence down the creck on both sides, westwardly, for quantity, to be laid
off in one or more surveys. *Roberts’s entry bears date on the 26th
December 1782 ; the same day Patton’s entry was made.

As Voss’s entry can only be sustained by sustaining the survey and
entry of Patton, it will be proper, in the first place, to inquire into their
validity. To support the entry of Patton, several witnesses were examined.
Meriwether Lewis states, that Bighteen Mile creek, one of the descriptive
calls in this entry, was known previous to the year 1782, and that Patton’s
creck is the first one falling into the Ohio above Eighteen Mile creek, except
Bell’s spring branch, which is not much more than a mile in length ; that
Patton’s ereek was so called from the time the above entry was made, and
was generally pretty well known by that name, as early as October 1783.
He does not recollect the year he became acquainted with the tree marked
J. P, but he thinks, within a year or two after the entry was made, he was
at the tree marked, which stood two miles up Patton’s creek, lacking forty
poles. The letters J. P., were very large, and marked on a mulberry tree
standing near the creek ; that Patton informed him of the entry, shortly
after it was made, and that he had marked the tree, and run one of the lines,
before he made the entry. From the appearance of the letters, on the tree,
when he first saw it, the witness has no doubt that it was marked at the
time represented by Patton. He was enabled to find the marked tree, with-
out difficulty, from Patton’s description of it ; and he thinks that any
subsequent locator could not have failed to find it. Having found the
beginning corner of Patton’s survey, the witness says, his north-west corner,
which is called for in Voss’s entry, could be found, by tracing the line of the
survey to that corner. Joseph Saunders, another witness, states, that in
.the year 1780, Eighteen Mile creek was well known, and that Patton’s creek
ls.the first branch or creek of any note which falls into the Ohio above
Eighteen Mile creck. In May 1783, Patton showed him a mulberry tree
marked J. P., standing on the north bank of Patton’s creek, about two miles
fl:om the mouth of said creek, which he said was the beginning corner of
his entry. As the letters were large, and the tree stood on the *hank %206
of the creek, the witness thinks it might have been found by any one )
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in search of it. Several other witnesses prove that Eighteen Mile creek
was well known before Patton’s entry, and that Patton’s creek is the first
considerable stream which falls into the Ohio, above Eighteen Mile creek ;
and that after Patton’s entry, the creek was called by his name, but they
were not acquainted with his entry and survey, until some years after they
were made.

It is first objected to this entry, that in the case of Meriwether v. Davidge,
2 Litt. 38, the court of appeals of Kentucky decided it was invalid. Its
descriptive as well as locative calls are not sufficient, it is urged, to lead an
inquirer to the beginning called for ; and that a marked tree is not a good
call, though the calls which lead to it designate objects of notoriety, unless
it be proved, that the tree was marked at the time the entry bears date, or
prior to that time. And, as there is no such proof in the present case, the
entry must be considered void. These and other arguments are used against
the validity of this entry.

As regards the decision of the court of appeals referred to, it may be
proper to remark, that it was made on a different state of facts from that
which is proved in the present case. Meriwether Lewis, who was a party in
that cause, could not, of course, be a witness ; and on examining his deposi-
tion, it will be seen, that he states several important facts respecting the
entry. The decision of the court of appeals was conclusive upon the rights
of the litigant parties in all courts ; but the inquiry into the validity of Pat-
ton’s entry is only collateral to the merits of the present case, and a decision
upon it, under such circumstances, can in no respect affect the rights which
were settled in the case of Meriwether v. Davidge. This consideration, and
the variance of the proof in that cause from the evidence in this, leave no
doubt, that the court should regard the validity of this entry as open for
investigation in the present cause.

From the evidence, it is clear, that Eighteen Mile creek was publiely
known, before Patton’s entr) ,and that the first branch *above Eighteen
Mile creek which suits the call, was the one on which the entry was
made. A person, therefore, desirous of finding the beginning of this entry,
could have no diflicult in designating Patton’s creek. He must then search
for the marked tree, about two miles up this creek.

But it is objected, that the entry does not state how near the creek the
marked tree stands, nor on which side of it ; and that it falls short of two
miles, on a straight line, forty poles. The tree stands near the bank of the
creek, as appears from the evidence ; and the letters marked being large,
could easily be seen. The variation of forty poles from the distance called
for, was as little as could reasonably be expected, when the circumstances
under which this entry was made are considered ; and to look for the marked
tree, within the range of forty poles, both up and down the creek, from the
exact distance of two miles, would not require unreasonable labor of a sub-
sequent locator. Nor does it seem to be unreasonable, that he should examine
on both sides of the creek. Several of the witnesses say, from the calls in
the entry, Patton’s beginning corner could have been found without difficulty.
This was all that the law 1equned

But it is said, that there is no proof, at what time the treec was marked.
Lewis said, it was within a year or two after the entry purports to have been
made ; and he has no doubt, from the appearance of the marks, that they
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were made as early as the date of the entry. Experience enables a person
to judge with great accuracy how long marks have been made, from their
general appearance. In May 1783, only six months after the entry, Saunders
saw the marked tree. From these facts, and other circumstances of the case,
the evidence established, at least prind facie, that the tree called for was
marked when the entry was made. If other trees were shown, bearing the
same marks, at other places on the creek, it might create so great an uncer-
tainty as to invalidate this entry ; but no such facts are proved in the case.

After an attentive examination of the evidence in relation to this entry,
the conclusion in favor of its validity may be safely drawn. In coming to
this result, no established principle of law is controverted, nor any sound
process of reasoning.

*But it is contended, that if the beginning of Patton’s entry be
established, it does not follow, that the entry of Voss is good ; as it
calls for the north-west corner of Patton’s survey, which is not the begin-
ning corner, and that a survey which has not been recorded, cannot support
an entry. Voss made his entry about twenty days after Patton’s survey
was executed, and before it was recorded ; but the call for the survey neces-
sarily includes the entry, if the survey has been made in pursuance of the
entry. It must be admitted, that a survey, of itself, which had not
acquired notoriety, is not a good call for an entry. But when the survey
has been made conformable to the entry, and the entry can be sustained, as
in the case of Patton, the call for the survey may support an entry. The
boundaries for the survey must be shown, as has been done in the present
case. Joknson v. Marshall, 4 Bibb 133 ; Clay v. MeKinney, 3 A. K.
Marsh. 576 ; also, the same book, p. 573, 577, 190.

Patton calls to run from his beginning corner, north five miles, and in
making his survey, he ran near six. This shows, it is contended, that the
entry of Patton has not been accurately surveyed, and consequently, Voss’s
entry must fail. It has been long a settled principle in Kentucky, that sur-
plus land in a survey does not vitiate it ; and such a survey is held to have
been made conformable to entry. The inquiry is not, therefore, whether the
line of Patton, from the beginning corner to his north-west corner, which is
called for by Voss, and the other lines of Patton, are the exact distances
designated ; but whether they were so made as to conform to bis entry,
within the established rule on the subject. Of this there can exist no
doubt. Any one desirous of finding the beginning corner of Voss, having
found the tree marked J. P., would trace the line running north to the cor-
ner called for by Voss. This he could have no difficulty in finding, although
this line is longer than called for in Patton’s entry. That Patton’s survey
was made before the entry of Voss, appears from the date of the sur-
vey and other facts in the case. From these considerations, the court

ﬂlﬁpk that the complainants have sustained the entry under which they
claim,

90K
Y

_ *In the further examination of the case, it will be necessary to o
mquire, whether the title set up by the complainants, under the deed =203
executed by Short in 1796, or the one he executed to the compiainants and
Breckenridge in 1804, shall be held valid. Both deeds are tor the same
tl‘a(?t of land ; and the complainants in this court earnestly contend, that
their title under the deed executed in 17 96, vests in them a good legal sitle,
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From the circumstances under which this deed was executed, and the subse-
quent proceedings in regard to it, as set forth in the amended bill, the cir-
cuit court held this deed to be null and void. With the view to establish
the validity of this deed, the complainants alleged a diminution of the rec-
ord, and this court, at the present term, awarded a certiorari, directing the
record of the suit in chancery by the complainarts against Short and
the heirs of Breckenridge to be certified, on the ground, that it is supposed
to have been made a part of the record in the present case. That suit was
brought by the complainants in the circuit court, to procure a reconveyance
from the heirs of Breckenridge, of one moiety of the land in controversy,
which had been conveyed to their ancestor by Short, under the deed of the
21st of September 1804, on the ground, that he had died before the profes-
sional services, which formed the consideration of the grant, were per-
formed. On the final hearing of this case, the court decreed, that the
defendants shonld release a part of the land to the complainants, in pursu-
ance of which deeds were executed.

On the hearing, several depositions and letters were read, tending to
show, that the deed from Short to Holmes in 1796, was duly executed. A
part of this evidence seems to have been extracted from this record, and
usced on the final hearing in the circuit court of the cause now under exam-
ination. This evideuce has been certified up with the record, as forming a
part of the case : but it is alleged, that, as in the amended bill, the decrce
and the deeds made in pursuance of it, in the case against the heirs of
Breckenridge, were made a part of it; and as in the opinion of the court,
there is a reference to the proceedings in that case, they form a part of the
record in the suit now before the court. The decree and the deeds in that
suit, which were made a *part of the amended bill, were incorporated
into the record by the court below, and undoubtedly form a part of
it ; but it cannot be admitted, that the evidence in that case, except so far
as it was extracted and used in the circuit court, is admissible in this casc.
That suit was between different parties, and the points presented for the
action of the court were different. No evidence can be looked into in this
court, which exercises an appellate jurisdiction, that was not before the cir-
cuit court ; and the evidence certified with the record must be considered
here, as the only evidence before the court below below. If, in certifying
the record, a part of the evidence in the case had been omitted, it might be
certified in obedience to a certiorari ; but in such case, it must appear from
the record, that the evidence was used, or offered to the circuit court. It
is to be regretted, that on the hearing in the court below, any evidence was
omitted which is deemed material in the case, but it is now too late to
remedy the omission.

To prove the execution of the deed by Short to Holmes, in 1796, the
deposition of William Moreton, one of the subscribing witnesses, was read.
He proves his own signature, and also the signatures of James Russell and
Francis Jones, who were also subscribing witnesses, and he proves the
signature of the grantor, although a stroke of the pen is made over it. The
witness further states, that he was written to by Mr. Short, to endeavor t0
make sales of lands for him, which he did not do ; but on being asked “Dby
John Holmes, what was the best he could do with the land, he advised him
to sell, and told him, he thought Short would be satisfied.” ¢ That he under-
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stood the lands were sold, and the papers, or a part of them, between Short
and Holmes in relation to the sales, were sent to him, as he believes, to close
the business with Short. On the examination of his letter-book, he finds a
copy of a letter to Mr. John Holmes, under date of January 3d, 1797, on
which day, he forwarded to him, by Mr. Hughes, inclosed in said letter, the
above deed.”

On the 10th January 1803, Holmes wrote to Moreton, from Baltimore,
and says, ¢ the lands you sold on account of Mr. Short, were held by Thomp-
son, Mr. Caton and myself. These gentlemen will correspond with you
respecting them, to which *you will please to attend. I will thank
you to do everything in your power to get the necessary title-papers, t ="
&ec., for my proportion ; Mr. O’Mealy, my trustee, has the direction, who
will direct you as it respects me.” Mr. Caton wrote to Moreton, it is pre-
sumed, at the same time, that the interest he had in the lands jointly, he
some time before transferred to William Slater, of Baltimore, who would
write to him in conjunction with Mr. Thompson and Mr. O’Mealy, Mr.
Holmes’ trustee.

And on the 13th January 1803, Mr. O’Mealy, as trustee for John
Holmes, William Slater and H. Thompson, wrote to Moreton, inclosing the
above letters, and they say, ‘“the annexed letters from Holmes and Mr.
Caton inform you of our being the proprietors and legal representatives of
the land bought of Short, and heretofore held by Mr. Holmes, amounting,
we believe, to 14,500 acres. By an agreement with Mr. Breckenridge, your
senator in congress, he has undertaken to procure us a good title, and to
effect a sale of the lands. We therefore request that you will surrender
into his hands all the papess and documents you may have relating to them,
that the title may be vested in him by Short and yourself ; and by this
authority, we require yourself, Mr. Short, and all others concerned, to con-
sider Mr. Breckenridge as our assignee for the lands in question, subject to
the agreements entered into by Mr. Breckenridge and us.”

The papers surrendered to Breckenridge, in pursuance of this letter, were,
“a copy of a letter from Peyton Short to John Holmes, dated Richmond,
29th September 1794.” “ An original letter from Peyton Short to Mr.
William Moreton, dated Woodford, 2d April 1795.” Also “a copy of a
paper, dated Baltimore, 9th May 1795, addressed to Mr. John Holmes, and
signed by William Moreton, attorney for Peyton Short, respecting the con-
veyance of 14,000 acres of land ;" but these papers were not copied into the
record, and there is no proof that they were used as evidence on the hearing
n the cireuit court.

_ From this evidence, without reference to the facts stated in the amended
bill, it would be difficult to come to a satisfactory *conclusion, as
regards the execution of the deed in 1796. There can be no doubt, et
from the deposition of Moreton, that it was signed by Short, and it is proba-
ble, that it was forwarded to Holmes, as stated in Moreton’s deposition ;
but there is no evidence of its having been received by him, or that he
treated it as a valid instrument. It would seem, from the letter of Holmes,
dateq the 10th of January 1808, that he was not at that time in possession
of this deed ; for he requests Moreton “to do everything in his power to get
the necessary title-papers,” &c. And the memorandum of the paper deliv-
ered to Breckenridge, dated 9th May 1795, which was addressed to Holmes,
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and signed by Moreton, as attorney for Short, and which respected the con-
veyance of 14,000 acres of land, could not have referred to an absolute sale
of the land to Holmes, it would secem, as Moreton states in his deposition
that he did not sell to him. But even admitting that in this respect the
memory of Moreton is incorrect, and that, as attorney of Short, he did sell the
land to Holmes, does it not appear probable, from the deposition of More,
ton, that the conveyance to Holmes was made, with the view of enabling
him to dispose of the land for the benefit of Short? And if this were
the case, whether Holmes first sold the land to his co-complainants, retain-
ing an interest in it himself, or became interested in it by any other means,
it does not appear, that he was ever actually in possession of the deed, or
claimed title under it. If strong doubts rested upon this part of the case,
a reference to the amended bill would dispel them. . But the facts there
alleged, it is insisted, were stated through the mistake of counsel, and that
the rights of the complainants ought not, therefore, to be prejudiced by
them.

On such an allegation, the court cannot disregard the case which the
complainants have made in their bill. They allege expressly, that the deed
executed by Short to Holmes, never having been recorded, was delivered
up and cancelled by those who had full powers on the subject, and that
another deed was executed by Short, upon proper authority, vesting the fee
to one moiety of the land in Breckenridge, and the other in the complain-
#5171 a0ts.  And by reference to the decree, in the *case against the heirs

2131 of Breckenridge, it a rs, that this deed was treated as a valid
of Brec ge, ppears, was
instrument, as the heirs were required to convey a part of the land beld
under it to the complainants.

The principle is admitted, that the mere cancelling of a deed does not
re-invest the title in the grantor, under the laws of Kentucky ; but under
the circumstances of this case, the court are clear, that the deed to ITolmes
must be considered as a nullity. It has been so treated by the parties them-
selves, not only, it would seem, by the decree against the heirs of Brecken-
ridge, but by the express allegations of the amended bill. If, therefore, it
were proved, that this deed had been delivered to Holmes, or was found
among his papers, after his assignment, the court could not hold it valid, in
opposition to the acts and allegations of the complainants. The conveyance
may have been made, with the sole view of enabling Holmes to convey to
others who had purchased ; and a different arrangement being made, as the
deed bad not been recorded, and Holmes not having acted under it, it was
probably surrendered, with all other papers relating to the land, to Brecken-
ridge, by those who had full power to do so, as stated in the amended bill;
on which surrender, Short executed the deed to the complainants and Breck-
enridge. Whatever may have been the facts in regard to the delivery of
the deed to Holmes, and its surrender, this court have no difficulty in treat-
ing it as a void instrument, under all the circumstances of the case.

In this view of the facts, the complainants must rest their legal title to
the land iu controversy, on the deed executed in 1804, agreeable to the case
made in their amended bill. Whatever equitable claim the complainants
may have had to this land, the deed to Breckenridge conveyed one moiety
of it to him ; and the next point of inquiry is, whether the decree obtained
against the heirs of Breckenridge, and the conveyances executed in purst-
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ance of it, as set forth in the amended bill, must be considered as setting
up a new right, so as to give to a part of the defendants the benefit of the
statute of limitations which they plead.

The conveyance was executed to Breckenridge, on the consideration of
services to be rendered in establishing the title to *the land. These .
services were only rendered in part, before the decease of Brecken- iz

. part,
ridge, and on that ground, the court decreed, that his heirs, to whom the
land descended, should convey to the plaintiffs a part of the land.

Before the conveyances under this decree, the complainants could not be
considered as having any claim to the land conveyed to Breckenridge, more
than they would have had, if the contract had been to pay money instead
of services, and he had failed in paying a part of the amount. In such a
case, the complainants might have asked a rescission of the contract, except
for so much of the land as hiad been paid for. Or, they might have asked a
specifie execution of the contract ; or have compelled the payment of the
residue of the consideration, by an action at law. DBut, unt:l the complain-
ants had made their election to proceed against the land, and had, through
the deerce of a court of chancery, obtained a conveyance of it, they possessed
no specific right to the land, which they could enforce, cither in law or equity,
against persons in possession under an adverse claim. It, therefore, follows
that the title set up in the amended bill, under the decree against the heir,
of Breckenridge, is a new right, and must be considered as having been first
asserted by the amended bill ; and as this bill was filed in May term 1829,
the statute of limitations will constitute a good bar, so far as the right un-
der the deerce is asserted against the defendants, who have held adversely,
twenty years or upwards. Itis trae, the complainants are non-residents,
but so far as the land obtained by the decree against the heirs of Brecken-
ridge is concerned, the statute had begun to run before the decree ; and
that proceeding does not arrest it.

The survey of Voss was made for 8500 acres, on the 16th February 1789,
and the patent was issued to Short, as the assignee of Voss, on the 16th of
March 1790, for 8500 acres. In running the lines of the survey, which pur-
ports to appropriate only 8500 acres of the entry, they were made to include
a large surplus of land, beyond the calls of the entry. But before this sur-
vey was executed, several entries were made, *under which a part of i
the defendants claim, and which are embraced in the survey. It L i
becomes, therefore, necessary to determine between these conflicting rights,

The principle is well settled, that a junior entry shall limit the survey
of a prior entry to its calls. This rule is reasonable and just. Until an
entry is surveyed, a subsequent locator must be governed by its calls; and
this is the reason why it is essential that every entry shall describe, with
precision, the land designed to be appropriated by it. If the land adjoin-
mg to the entry should be covered by a subsequent location, it would be
most unjust, to sanction a survey of the prior entry, beyond its calls, and so
as to include a part of the junior entry. This principle is not contested by
th.e complainants, but they deny its application to the case under consider-
ation. They insist, that the designation of the number of acres in the sur-
vey, b‘elow the amount called for in the entry, was a mistake of the surveyor.
That it was the intention of Voss, to survey his entire entry, as is evidenced
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by the number of acres actually included in the survey. And the well-set-
tled rule is relied on, that surplus land will not vitiate a survey.

The intention of the surveyor can only be known by his official acts, and
a resort to these, in the present case, will show tLat he intended only to sur-
vey 8500 acres of the 10,000 acres entry. It is true, the lines include a
very large surplus ; but this, according to the rule stated, does not render
the survey void. The locator may survey his entry into one or more sur-
veys, or he may, at pleasure, withdraw a part of his entry. Where a part
of a warrant is withdrawn, the rules of the land-office require a memoran-
dum on the margin of the record of the original entry, showing what part
of it is withdrawn. It does not appear, that any record of a withdrawal of
a part of Voss’s entry was made ; and from this fact, it is argued, that none
was intended to be withdrawn. The question is not exclusively one of
intention, nor whether any part of this warrant has been withdrawn, If a
withdrawal appeared upon the record, it would be conclusive ; but must
not the right to withdraw 1500 acres of the entry be equally as conclusive
as if it had been done? And is not this *right incontrovertibly estab-
lished, by the fact, that only 8500 acres of the original entry have
been surveyed and patented ?

If a mistake was made by the surveyor, why was it not corrected, before
the emanation of the grant, or at some subsequent period? This might
have been done at any time, by the holder of the claim. Whatever may be
the fact, in regard to a mistake of the surveyor, this court cannot correct it ;
nor does it prevent the complainants from withdrawing 1500 acres of the
entry, and making a location elsewhere ; or perhaps, from still executing
the survey for this quantity under the original entry. If, in the latter case,
the right would be barred by the statute of limitations ; or in the former, it
would be ineffectual, from the lapse of time or the want of vacant land ;
the loss is chargeable to the negligence of the complainants, and those under
whom they claim.

From this construction of the survey, it follows, that the right asserted
under it must be limited by the valid entries under which a part of the
defendants claim, to the calls of the entry which shall cover the quantity of
acres that the surveyor purported to survey. The same construction must
be given to the survey, as it it had been made on an entry for 8500 acres,
which, by subsequent locations, was limited strictly to its calls.

As the line of Allen is called for as one of the boundaries of Voss’s
entry, it is necessary to give a construction to Allen’s entry, and ascertain
where this line should be established. Allen’s entry was not surveyed, at
the time Voss made his location. This entry call to “ begin at the north-
west corner of Patton’s 8400 acres survey, and to run, with his line, south,
250 poles, thence down the creek on both sides for quantity ; to be laid off
in one more surveys.”

The circuit court directed the survey of Allen’s entry to be so made,
from the base line called for, as that the lines shall include Barebone creek,
and be parallel to its several courses, &e. It appears from the survey exe-
*9177 cuted in pursuance of this *construction of Allen’s entry, ghat near

1" where the creek falls into the Ohio river, there is a bend in it which
renders 1t impracticable to include the mouth of the creek in the survey;
but, with the exception of this bend, the creck is incladed. As it is imprac-
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ticable to include the mouth of this creek in the survey, it is insisted by the
complainants’ counsel, that this survey of the entry is incorrectly made ; and
that the court should have directed it to be made, by running at right angles
from the base line for quantity.

In support of this position, several authorities have been cited. In the
case of Preeble v. Vanhoozer, 2 Bibb 120, the court says, ¢ that the call to
run eastwardly is an indefinite expression, signifying on which side of the
base line the land is to lie ; and that a rectangular figure is not to be
departed from, unless the calls of the entry are incompatible with that fig-
ure.” But in the same case, the entry called to include an improvement,
and the court decided, that the length of the given base and the call to
include the improvement being incompatible, the former must yield, so far
as necessary, to comply with the latter. In Hardin 208, the construction of
an entry is given by the court of appeals of Kentucky. They say, that in
the construction of entries, it is difficult to lay down general rules that will
not necessarily admit of many exceptions. Each case must frequently
depend upon its own peculiar circumstances ; but it is evident, that every
entry itself must be resorted to, for discovering the locator’s intention, in
construing which, the whole entry, like other writings, should be taken
together. ¢ But if, from a fair and reasonable exposition of the entry, a
call appears to have been made through wistake, and is repugnant to the
locator’s intention, it ought to be rejected, the court say, as surplusage ; and
not suffered to vitiate the whole entry. Therefore, they say, the object
called for should not be so repugnant, as to be incapable of misleading a
subsequent inquirer with ordinary caution.” It should be practicable to
comply with the call ; and, in general, it should be a tangible object, either
natural or artificial, not a mere ideal one.” The court also say, that a cer-
tain line should be run south-west, “not only because they conceive the
locator’s intention sufficiently manifest, but because they esteem it a
*good rule, that the lines of every survey should be as nearly parallel
to each other, and as nearly at right angles, as the calls of the entry
will admit ; and when not controlled by such calls as evidently show the
locator’s intention to be otherwise, the court will give its calls this con-
struction, as being the most reasonable, and the least subject to exception.”
Tl‘hese views contain the general principles which have been established
in Kentucky, and by which entries in that state must be governed.

_ It will be observed, that in giving a construction to an entry, the inten-
tion of the locator is to be chiefly regarded, the same as the intention of the
parties in giving a construction to a contract. If a call be impracticable, it
1s rejected as surplusage, on the ground, that it was made through mistake ;
but if a call be made for a natural or artificial object, it shall always controt
mere course and distance. Where there is no object called for, to contros
& rectangular figure, that form shall be given to the survey. These prin-
¢iples must now be applied to the call for the creek in Allen’s entry.

It is objected, that this creek is not called by any particular name, and
the reason no doubt was, that, at the time, Allen’s entry was made, no name
had been given to it. Nor was any name given to the creek on which Pat-
ton’s entry was made. Subsequently to that entry, it was called Patton’s
creek, from the fact of his entry having been made on its bank. Barebone
oreek seems to be a stream of some magnitude ; and it does not appear that
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there is any other creek which answers the call in Allen’s entry. This creek
is a natural object, and is crossed by the base line of the entry; and could
any one doubt the intention of the locator, under such circumstances, to
include the land on both sides of the creck, by his call “to run down the
creek on both sides, westwardly, for quantity ? It is true, the mouth of this
creek is not included in the survey which was directed by the cirenit court,
but the mouth of the creek is not called for specifically ; and it does not
appear, but that if the exact quantity of land called for in the entry had
been surveyed, that the creek would have passed through the whole length
of the tract. The call is not to run *to the Obhio river, but “down
the creek, on both sides, for quantity.”

It would be difficult to make a call more specific than this, or one which
would be less likely to mislead any subsequent locator. Is the fact that the
creek, by an unusual deviation from its general course, near its junction with
the Ohio, passes out of the boundaries designated, calculated to mislead any
one? Suppose, it passed out of the limits of the survey, five or ten poles
before the lines closed ; would this, by the principles laid down, require the
call to be rejected ? Could that fact lead any one into error? And unless
such a deviation would require the court to reject the call, it cannot be
rejected, on the ground alleged. The ~reek, by the survey executed, runs
through the tract, about seven-eighths of the entire length of the line, and
the extraordinary bend which carries it out of the survey, cannot vitiate the
call nor render it substantially repugnant.

The question which aries out of these facts is, whether this call shall not
control the survey, so as substantially to conform to it. The call to run
westwardly, having nothing else to control it, would, according to the
established rule of construction, require the lines to be run at right angles
from the base. But the court are clearly of opinion, that the call to run
down the creek, on both sides, for quantity, must control the survey ; and
that the construction given to the entry by the circuit court was correct.

This line of Allen’s entry being established, it forms the lower boundary
of Voss’s survey ; and it remains only to say, that, agreeable to the calls of
his entry, the survey must be extended up the river and along Roberts’s line,
50 as to include 8500 acres. The survey cannot be extended beyond this
limit, so as to interfere with valid entries which were made before the original
survey of Voss. This was the construction given to the rights of the conr
plamants under their entry and survey, and this court sustain that construc
tion. The decree of the circuit court must be aflirmed, with costs.

*219]

Decree afirmed.
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*WiLLiam YEaTon and others, Appellants, ». Davip Lenox
and others.

Practice.

A decree was pronounced by the district court of the United States for the district of Alexandria,
in December 1829, from which the defendants appealed, but did not bring up the record ; at
January term 1832, the appellees, in pursuance of the rule of court, brought up the record and
filed it; and on motion of their counsel, the appeal was dismissed. On the 9th of March
1832, a citation was signed by the chief justice of the court for the district of Columbia, citing
the plaintiffs in the original action to appear before the supreme court, then in session, and
show cause why the decree of the circuit court should not be corrected ; a copy of the record
was returned with the citation, *“ executed,” and filed with the clerk. The record is brought
up irregularly, and the case must be dismissed.

The act of March 1803, which gives the appeal from decrees in chancery, subjects it to the rules
and regulations which govern writs of error; under this act, it has been always held, that an
appeal may be prayed in court, when the decree is pronounced; but if the appeal be prayed,
after the court has risen, the party must proceed in the same manner as had been previously
directed in writs of error.

The judiciary act directs, that a writ of error must be allowed by a judge, and that a citation
shall be returned with the record ; the adverse party to have at least twenty days’ notice; this
notice, the court understands, is twenty days before the return-day of the writ.

Arpprar from the Circuit Court of the district of Columbia, and county
of Alexandria.

Cowe, for the appellees, moved to dismiss this appeal ; an appeal in the
same having been dismissed at January term 1832, and this appeal not hav-
ing been taken and filed, according to the provisions of the judiciary act
and the rules of this court.

Neale, contra, cited the following cases, Reily v. Lamar, 2 Cranch 344 ;
‘ood v. Lide, 4 Ibid. 180 ; The San Pedro, 2 Wheat. 132 ; JoAnson v.
Johnson’s Administrators, 2 Munf. 304.

Marsnarr, Ch. J., delivered the opinion of the court.—*In this .
case, a decree was pronounced by the court of the United States for [*221

) p 5 S 1@
the county of Alexandria, in December 1829, from which the defendants in
that court appealed, but did not bring up the record. At January term
1832, the appellees, in pursuance of a rule of this court, brought in the
record, filed it, and moved that the suit should be dismissed. The court
ordered a dismissal. On the 9th day of March 1832, a citation was signed
by the chief justice of the court for the district of Columbia, citing the
plaintiffs in the original action to appear before the supreme court, then in
session, and show cause why the decree of the circuit court should not be
corrected. A copy of the record was returned with this citation ““ executed,”
and filed with the clerk. The appellees move to dismiss the suit, because
the record has been irregularly brought up.

The act of March 1803, which gives the appeal from decrees in chancery,
subjects it to the rules and regulations which govern writs of error. Under
this act, it has been always held, that a decree may be prayed in court, when
tbe decree is pronounced ; but if the appeal be prayed, after the court has
risen, the party must proceed in the same manner as had been previously
directed in writs of error. The judiciary act directs, that a writ of error
must be allowed by a judge, and that a citation shall be returned with the
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record ; the adverse party having at least twenty days’ notice. This notice,
we understand, is twenty days before the return-day of the writ of error.
In this case, the appeal is not allowed by the judge, and the citation is to
appear before the court then sitting. The record is brought up irregularly,
and the cause must be dismissed.

ON consideration of the rule granted in this cause, and of the arguments
of counsel, as well for the appellants as for the appellees, thereupon had,
after mature deliberation, it is the opinion of this court, that the record is
brought up irregularly, and that this appeal should be dismissed: where-
upon, it is ordered and decreed by this court, that the appeal be and the
same is hereby dismissed, with costs.

*222] *BerNARDO SAMPEYREAC and JoSEPH STEWART, Appellants, ».
Unrrep Srates, Appellees.

Fravdulent land-clarms.

Construction of the act of congress, passed the 5th of May 1830, entitled ‘“ an act for the further
extending the powers of the judges of the superior court of the territory of Arkansas, under
the act of the 26th May 1824, and for other purposes.”

Under the provisions of an act of congress, passed on the 26th May 1824, proceedings were
instituted in the superior court of the territory of Arkansas, by which a confirmation was
claimed of a grant of land alleged to have been made to the petitioner, Sampeyreac, by the
Spanish government, prior to the session of Louisiana to the United States, by the treaty of
April 3d, 1803 ; this claim was opposed by the district-attorney of the United States; and the
court, after hearing evidence, decreed that the petitioner recover the land from the United
States, Afterwards, the disirict-attorney of the United States, proceeding on the authority of
the act of 8th May 1830, filed a bill of review, founded on the allegation that the original
decree was obtained by fraud and surprise, that the documents produced in support of the
claim of Sampeyreac were forged, and that the witnesses who had been examined to sustain
the same were perjured; at a subsequent term, Stewart was allowed to become a defendant
to the bill of review, and filed an answer, in which the fraud and forgery are denied, and in
which he asserted, that if the same were committed, he was ignorant thereof, and alleged that
he was a bond fide purchaser of the land for a valuable consideration, from one John J. Bowie,
who conveyed to him the claim of Sampeyreac by deed, dated about the 22d October 1828. On
a final hearing, the court, being satisfied of the forgery, perjury and fraud, reversed the original
decree: Held, that these proceedings were legal, and were authorized by the act of the 5th of
May 1830.

Almost every law providing a new remedy, affects and operates upon causes of action existing at
the time the law is passed; the act of 1830 is in no respect the exercise of judicial powers;
it ouly organizes a tribunal with the power to entertain judicial proceedings; the act, in terms,
applies to bills filed, or to be filed ; such retrospective effect is no unusual course, in laws pro-
viding new remedies.

The act of 1830 does not require that all the technical rules, in the ordinary course of chancery
proceedings, on a bill of review, shall be pursued in proceedings instituted under the law.

In the case of Polk’s Lessee v. Wendell, 5 Wheat. 308, it is said by this court, that, on general
principles, it 1s incontestable, that a grantee can convey no more than he possesses; hence
those, who come in under a void grant, can acquire nothing.

United States », Sampeyreac, Hempst. 118, affirmed.

. *AprPEAL from the Supreme Court of Arkansas. The appellant,

223] Sampeyreac, under the act of congress of the 26th of May 1824, enti-
tled “an act enabling the claimants to lands within the limits of the state of

! For a decision upon the merits, on a further appeal, see 8 Pet. 123.
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Missouri, and territory of Arkansas, to institute proceedings to try the validity
of their claims,” exhibited the bill against the United States, which was filed
in the clerk’s office of the superior court in the territory of Arkansas, in
chancery sitting, on the 21st day of November 1827, stating that, being an
inhabitant of Louisiana, he did, on the 6th day of October 1789, address
a letter to the governor of the then Spanish province of Louisiana, asking
for ten arpens of land in front, with the usual depth, on Strawberry river,
within the district of Arkansas, to be granted to him in full property ; and
that the said governor did, on the 11th day of October 1789, make an order
of survey upon said petition, which the appellant alleged, was such a claim
as might have been perfected into a complete title, under and in conformity
to the laws, usages and customs of the government of Spain, under which
the same originated, had not the sovereignty of the country been transferred
to the United States ; and was, therefore, provided for by the treaty between
the United States and the French republic, made the 30th April 1803. The
bill prayed that this claim might be confirmed, according to the provisions
of the act of congress before mentioned.

Upon this petition, the clerk of the court issued a subpoena against the
district-attorney of the United States, which was executed on the 24th of
November 1827. To this bill, the district-attorney of the United States
filed an answer, at the December term of said court 1827, denying, generally,
the facts and allegations in said bill, and alleging that Sampeyreac was a
fictitious person, or was a foreigner, and then dead. On the 19th day of
December 1827, the district-attorney of the United States moved to postpone

the final adjudication of the case until the following term, for the following
reasons : 1. The petition and subpwna in this case were served on the
United States, within one month of the present term of this court, but more
than fifteen days allowed by law ; and in consequence of this short notice,
the United States attorney has not answered this bill until the present term.

2. *Has not had a sufficient length of time to take counter-depositions,
if counter-evidence does exist. 3. There are many more cases pending
in this court on the same principles, and similarly situated in all respects ;
and the attorney for the United States asks this continuance, for the purpose
of procuring such evidence as may exist on the part of the government.

The court proceeded to hear the cause ; and upon the deposition of one
John Heberard, entered, on that day, a decree against the United States, in
favor of said Sampeyreac, for four hundred arpens of land.

Oun the 14th day of February 1828, a deed, purporting to be a deed
executed by Sampeyreac, transterring his claim to the clerk’s certificate of
the existence of this decree, and of all his right, title and interest in said
decree, to John J. Bowie, was proved, and admitted to record on the 22d
flay of October 1828, in the office of the circuit court of Hempstead county,
n the territory of Arkansas, and which title was transferred by Bowie to
Joseph Stewart, in December 1828 ; by virtue of which transfer, the said
Stewart filed with the register of the land-office at Little Rock, an applica-
tion forthe N, E. 17, 11 S, 26 W; and E. 1, S.E. 17, 11 8, 26 W; and W. }
NUE. 18, 11 S. 27 W. which application was admitted by the register, ox
the 13th of December 1828.

At the April term 1830 of the court, the United States attorney, upon
leave granted, filed a bill charging that the decree entered by the court, at
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the December term 1827, in the case of Sampeyreac, was obtained by fraud
and surprise, and alleging that the court erred in proceeding to the trial of
said cause, at the said December term, without having set said cause for
hearing, and without affording the United States time to prove the injustice
of the claim. The bill charged that the original petition to Governor Mero,
and the order of survey, were forgeries ; which fact had come to the know-
ledge of the attorney, since the decree was made ; that Sampeyreac was a
fictitious person ; or, if he ever did exist, was dead ; that Heberard and the
other witnesses committed perjury in this case; and that the petition and
order of survey were made since 1789 ; and that record evidence had been
. discovered, since the *decree, which would be produced upon the
hearing to prove the forgery.

Sampeyreac was proceeded against as an absent defendant, after the
return of the subpeena, that “he was not to be found in the territory of
Arkansas ;” and a decree pro confesso was entered, as to him, on the 28th
day of October 1830. DBefore this decree was entered, Joseph Stewart was
permitted to file his answer, and was made a defendant in this case, which
was excepted to on the part of the United States, and a bill of exceptions
was signed by the court on the 28th October 1830.

It was not charged or contended, that Stewart purchased with a know-
ledge of the forgery, either of the original grant, or of the transfer from
Sampeyreac to Bowie.

The final decree, reversing and annulling the decree entered in favor of
Sampeyreac, at December term, 1827, was delivered by the court, February
7th, 1831. From this decree, this appeal was taken by Joseph Stewart, for
himself and Sampeyreac.

H005

The case was argued by Prentiss and White, for the appellants ; and by
Fulton and Taney, the Attorney-General, for the United States.

For the appellants, the following points were stated for the considera-
tion of the court.

1. That, by the provisions of the act of 1824, and of the act continuing
it, the decree of confirmation, rendered in December term 1827, became
final, after the lapse of one whole year from its date, without an appeal
being taken therefrom.

2. That a bill of review cannot be prosecuted, after the time for allow-
ing an appeal has expired.

3. That it the foregoing proposition is not universally true, it is so as to
a bill of review for errors apparent, and as to which the party could have
availed himself by an appeal.

4. If a bill of review can be prosecuted for any cause, after the time for
an appeal has expired, it cannot be for causes known to the party at the
time of rendering the decree complained of.

%2926 '5. The refusal of the court to continue the cause at *December

* term 1827, was not an error re-examinable on appeal ; or, if so, was
an error apparent, which could have been corrected on an appeal, if taken
within the year allowed for an appeal; and therefore, not by a bill of
review, after the expiration of the time allowed for an appeal.

6. The substantial ground in difference between the United States and
Sampeyreac, supposing there was such a person in being, was, that the order
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of survey was, or was not, a genuine one—was or was not, a forgery. This
was the whole ground of difference ; and both this fact, and the question
whether Sampeyreac was a real inhabitant of Louisiana, capable of taking,
or had assigned his claim, were all put directly in issue on the original
trial.

7. After the decree rendered in the first case, a bill of review cannot
be maintained, on after-discovered testimony, which could have been used,
under the issue joined, unless such after-discovered evidence be evidence of
record.

8. Although the bill of review suggests the discovery of such record
evidence, none such is produced on the bill of review ; the only evidence
being that of witnesses, and the title-papers in the other cases then depend-
ing, all of which were known, and, if proper evidence, could have been used
on the first trial.

9. All that is alleged in the bill of review, concerning the appearance of
the papers themselves, and other facts to show they were post-dated, ap-
peared on the first trial.

10. The time of discovery of the new evidence is not stated, nor does it
appear ; and it is contended, that, if such be evidence, discovered after trial,
as will sustain a bill of review, the bill must, at least, appear to have been
filed within one year frow: the time of such discovery.

11. If the refusal to continue the cause at December term, was a matter
which could be alleged on a bill of review, or considered on an appeal, there
was no error in that refusal, as the law only required fifteen days between
the service and return of the subpeena, whereas twenty-eight days inter-
vened, and required a trial to be had at first term, unless good cause should
be shown for a continuance ; and it is contended, that, as the cases were all
treated as similar, and it was not alleged, that there had not been time to
file answers ; and as *the United States attorney admitted the credi- Fa——
bility of the claimant’s witness, and stated, that he knew of no tes- * i
timony which could impeach the genuineness of the claim, he showed no
cause of continuance, unless he could show it in the improvident provisions
of the act of congress under which he was acting.

12. The defendant Stewart is an innocent purchaser, and is entitled to
protection, whether the original claim was a forged one or not. That Sam-
peyreac, after the decree confirming his claim, conveyed his right to Bowie,
appears from his recorded deed, in evidence by consent ; and, although they
insisted, that that deed was a forgery, no evidence of any kind was taken
to support that objection, That Stewart was an innocent purchaser, in
November or December 1828, is admitted in the fullest terms. A pur-
chaser by deed, and in good faith.”

13. It appears, that being such purchaser in good faith, Stewart made
entry of the claim, on the 13th December 1828, according to the provisions
of the act of 1824. The time for taking an appeal, or for prosecuting 2 bill
of review for errors apparent, expired the 19th December 1828, one year
after the decrec ; and it will be insisted, that Stewart had, under his entry,
and the operation of the act of 1824, an inchoate legal title ; nay, more, a
legal title in fact, of which an after-acquired patent would only operate as
the evidence.,

14. It was further contended, that when Stewart made his entry, he had
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done all that he could, or was bound to do. It was the duty of the minis-
terial officers of government to make ont his grant,

Before the counsel for the appellants proceeded to argue the case, they
admitted, that the grant under which Sampeyreac claimed the land was a
forgery ; that the deed from him to Bowie was a forgery ; and that the wit-
nesses who were examined to support the grant had sworn falsely.

Prentiss, for the appellants, contended, that the act of 1824 did not give
the superior court of Arkansas any jurisdiction or authority to entertain a
bill of review. This is a conclusion warranted by the object of the law, and
9081 fair construction of its terms. *The object of that law was, to

4 furnish the means of a speedy and final adjudication upon the Spanish
and French land-claims in Arkansas and Missouri. To accomplish this, a
special jurisdiction was given to the superior court, limited to the particular
cases which were to be adjudicated by it; and limited as to the time in
which it was to act upon them. The court, having been created by the act,
had no other powers than those it derived from its provisions. 6 Pet. 487.
Its special jurisdiction does not mingle with, nor was it in any manner
increased by, the general chancery jurisdiction which it possesses. The
power, therefore, to entertain a bill of review in the case before the court,
cannot be deduced from the general powers of the court, as a court of
chancery ; but if it exists at all, it is to be sought for only in the act, and
the act nowhere expressly gives it. The court had authority to try titles
simply ; to direct issues of fact ; all of which were useless, if it had general
chancery jurisdiction. It was, by the fifth section, to decide on claims
exhibited within two years ; and its decision was to be given in three years.
The allowance of an appeal was intended as a substitute for a bill of review;
and an appeal is the only mode by which the sentences of the court could be
re-examined.

Another argument against the power of the court to entertain a bill of
review, may be drawn from the provision which exempts the district-
attorney from the obligation to make oath to the answer he may file to the
petition of a land-claimant. If a bill of review was intended to be allowed,
would not a similar provision have been made in reference to it ? A bill of
review, according to chancery rules, must be sworn to.

The proceeding in this case was not under the act of 1830. The bill was
filed in April 1830, and the act did not pass until the 10th of May following.
But the act could not operate retrospectively, as it would be unconstitu-
tional. Could it so operate, it would divest private rights, acquired in good
faith, and under the sanction of a solemn and final decree of the superior
court of Arkansas, in a matter fully within its cognisance. By such an
operation, the law was not remedial, but was an extinguishment of a rig_ht-
This is contrary to the fifth amendment of the constitution, by which
%2907 *private property is protected. The private property of Stewart was,

1 by this act, taken away and given to the United States.

The act of May 1830 was the exercise of a judicial power, and it is no
answer to this objection, that the execution of its provisions is given to a
court. The legislature of the Union cannot use such a power. The law
violated the contract between the United States and the claimant ; a contract
entered into under the prior law, and consummated by the decision of the
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court : and it was equally in opposition to the principles of natural justice
ag it is to the constitutional declaration. Cited, 1 Aiken 315 ; 2 Ibid. 284 ;
3 Greenl. 826 ; 2 Ibid. 287 ; 11 Mass. 386, 394, 399 ; 2 Pet. 657 ; 6 Cranch
87; 7 Johns. 477.

The proceedings on the part of the United States are not correct, accord-
ing to the chancery practice, if the court had the power to entertain them.
A bill of review cau be maintained in only two cases: 1. Where error is
apparent on the record : 2. Where there is some new matter, which has
become known subsequently to the decree, which is to be brought inte
re-examination. The only error, if any, in the record, was refusing a con-
tinuance. This is not the subject of revision. The limitation of a bill of
review is the same as a limitation of an appeal; which in this case, under
the law of 1824, was one year. There was no new matter to authorize the
bill of review. The rule is, that the new matter must be unknown ; and
could not, with ordinary diligence, have been known ; and the same must be
set out in the bill. Iinde’s Pract. 56, 57, 60 ; Freeman’s Ch. 30, 177 ; 16 Ves,
350 ; 2 Johns. Ch. 488 ; 3 Ibid. 124 ; Hardin 342 ; 1 Hopk. Ch. 102. The
only new matter coming at all within the rule was the forgery of the grant
and order of survey; but the bill of review alleges that all these facts
appear in the original bill, and so, of course, were not new. The general
allegation that there is new evidence, is not sufficient ; the evidence should
have been stated. The forgery of these papers was put in issue in the
original bill and answer ; and the question upon them was judicially closed
by the original decree.

*Joseph Stewart is an innocent purchaser. IIe holds the land
under the decree of confirmation, and not under a patent. His pur-
chase was made in good faith, and he should not be disturbed ; however
fraudulent the acts of those who presented the claim for confirmation. He
could know nothing but the recorded acts of the court of Arkansas, pro-
ceeding under and according to the provisions of the laws of congress, in
a matter specially intrusted to that court. As the United States ought
not to seek from him the restoration of the property taken from them,
by the frauds of those to whom he as well as the government was a
stranger, so this court should not sanction such a claim.

[*230

Fulton, for the United States.—The superior court of Arkansas had juris-
diction of the case, under the act of 1824, that act having given to the
court chancery as well as common-law powers. It proceeded, in this case,
according to the rules of a court of chancery.

By the treaty with France of 1803, the United States were bound to
protect and confirm private land-claims ; and for this purpose full powers
were given to the court in Arkansas. The titles of the claimants were
in a language foreign to the judges of the court; the witnesses to sustain
them were unknown to the tribunal, and the whole effort of able counsel
Was given to establish them. If, in such cases, the courts and the land-
officers of the government were imposed upon, it was not extraordinary.

An examination of the law of 1828, with reference to the act of 1824,
will result in the conviction, that no limitation upon the powers of the
court was intended, other than as to the time of filing new claims and
Ppetitions. Having general chancery powers in all the cases which came
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before the court, it could proceed, at any time, in those cases, according to
the principles and practice of courts of chancery. But if any doubt can be
raised upon the act of 1828, the provisions of the act of 1830 relieve the
case from every embarrassment. By that act, full powers are expressly
given to proceed, as was done in the case before the court; and the only
question to be decided, in order to maintain the decree of the *court
below is, whether the act was constitutional. To show the consti-
tutionality of the law, Calder v. Bulil, 3 Dall. 386, was cited ; and upon the
powers of congress over the territories of the United States, 1 Kent’s Com.
360, was referred to.

There are errors on the face of the decree, in the original proceedings.
The decree was entered only twenty-five days after the bill was filed, and
against the strong resistance of the district-attorney ; who asked for time to
obtain testimony by which the alleged frauds and forgeries might have
been discovered. This furnished a sufficient ground for a continuarce ; and
its refusal violated the rules of proceeding established by the court. There
were 130 cases of the same description, and which were adjudged at the same
time ; and in none of thein are the laws or ordinances of Spain, upon which
the title rested, set out in the decree of the court.

Fraud is laid as the ground of the bill of review, and this is a sufficient
ground for the proceeding. When the court has been grossly and evidently
imposed upon, it must necessarily have a power to revise its decree, and
correct the errors into which it has been drawn by the deceit and falsehood
of a party who has abused its powers to obtain the benefit of his artifices
and forgeries. Nor can the appeilant, Stewart, claim anything under the
decree in the original proceeding, as an innocent purchaser. The act of
congress did not authorize the transfer of any right acquired under the
decree. He appears claiming only an equitable title, as he can have no legal
title. Those who claim under a void grant, can acquire no right. Stewart
having been altogether unconnected with the decree, can claim it no more
than Sampeyreac ; and Sampeyreac could not get a patent for the land.
1 Harrison’s Ch. 452, 140, 146 ; 3 Wils. 111 ; 2 Madd. Ch. 409 ; 11Ibid. 237;
1 Johns. Ch. 482 ; 1 Pet. 517, 542.

*231]

The Attorney- General contended, that the case was not within the
treaty with France, and was not within the cognisance of the court of
Arkansas. There was no claim *existing under a grant, no title
whatever was in the possession of the party to the proceeding ; all
the papers were forged, and all the witnesses who swore to the verity of the
papers were perjured. These facts are admitted. Thus, the act of con-
gress, having given to the court authority to confirm grants which had
issued, and to proceed in the investigation of titles set up under such grants,
whatever may have been done by the court under mistake, or from the
frauds of those for whom the law was not made, could give no title to any
land against the right of the United States. The court had no jurisdiction
in sueh a case. Stewart claimed under Bowie, and it is admitted, that
Bowie’s title was a forgery. If Sampeyreac was a real person, the title is
yet in him.

It is said, the first decree is final and conclusive ; that the powers of the
court of Arkansas had expired, and no bill of review would lie there ; and
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that congress could not pass a law authorizing a bill of review. The act of
1828 continues the court as it was before, and also enlarges the time for
filing claims. This act could not be considered as creating a new special
jurisdiction. It was intended to continue the court, with all its powers;
and it could, of course, entertain a bill of review, under the general powers
of a court of chancery. But if the court, under the act of 1824, had mno
such power, yet, as the United Stales had a right to the lard, which could
not be taken away by admitted forgeries, and congress could give a remedy
for the injury sustained for such frauds, the act of 1820 is without objection.
That a government has such powers, has been decided at this term, in
the case of Livingston’s Lessee v. Moore (post, p. 469). The case before the
court, in this view of it, is, that there was an admitted forgery, and the act
of 1830 established a court for the trial of that question.

The next inquiry is, whether the court pursued the remedy the law
anthorized ? The act of 1830 gives the review generally, and without
restricting it to the technical rules of a bill of review in chancery ; congress
might preseribe any form of remedy. The review is given on the sugges-
tion of forgery; the review is *given, not technically, but asa ¥
rehearing or revision, by a proceeding in the nature of a bill of k528t
review. The act declares it to be for revising the former decrees of the
court.

A bill of review may be filed, without leave of the court, and without
an affidavit. 2 Atk. 532. The want of an affidavit, and the fact that the bill
was filed without the previous consent of the court, cannot be taken advantage
of on appeal. If the party appears and answers, it is a waiver of the aflida-
vit. But in point of fact, the bill was filed with the leave of the court.
The decree being taken pro confesso against Sampeyreac, he admits the
allegations 1in the bill, and, of course, whatever the affidavit could state.
But if Sampeyreac could set up and avail himself of these objections, Stew-
art cannot do so. Stewart, who brings the case here, has no interest in the
lands ; he cannot have such an interest through a forgery. The whole pro-
ceeding in the name of Sampeyreac was null and void, and could establish
1o right to be held or enjoyed by any one under the same.

Wiite, for the appellants, in reply.—The questions in this case are,
whether the fraud, which is admitted, can be reached by this court; and
}vhenhor all remedy is not lost to the United States by the lapse of time.
l‘he}'e is a difference between the treaty with France of 1803, and that with
Spain of 1819, The former does not confirm the grants of land within the
ceded territory, the latter confirms them proprio wigore. An examination
of the act of 1824 will fully satisfy the court, that unless an appeal has been
taken from the decree of a court acting under that law, within one year, the

title \Ivhich has been confirmed by the decree of the court, becomes fixed and
completed.

It is denied, that the refusal of the court to grant a continuance, as required
by the district-attorney of the United States, was error. There was no cause
ShOV&{n for the continuance; no direct allegation that evidence “could be
obtamed; and the court were bound, by the act of congress, to proceed
Promptly.  But the refusal of an inferior court to grant a continuance, is
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not to be assigned as error in a court of appeals. This is the *exercise of a
discretion which cannot afterwards be inquired into.

The certificate given by the court in favor of the party whose title has
been confirmed by the court is assignable, and the purchaser may take a
patent for the land in his own name. An innocent purchaser has only to
look at the deecree of confirmation ; the steps to procure that, however false
or fraudulent, cannot affect him. The universal practice of the government
has been, to give the patent to the assignee of the certificate.

The bill of review in this case was filed before the act of 1830 passed,
and can only be sustained on the law of 1824 ; and this could not be: 1.
Because it was not sworn to. The only privilege given to the United States
is, that the answer need not be sworn to. 2. Because it was not filed by leave
of the court. The original decree must be executed, before a bill of review
will be allowed, and there must be new matter, not in issue in the original
case, for the foundation of such a Dbill. Here, there was none, as the ques-
tion of forged titles was in issue in the original case. A bill of review is
the exercise of judicial power ; and no power exists in congress to give a bill
of review to divest a right vested before the enactment of the law. Fletcher
v. Peck, 6 Cranch 87. As to purchasers without notice, see 1 Johns. Ch.
219 ; as to forged warrants, 5 Wheat. 309 ; that Stewart was a necessary
party in the case, 10 Wheat. 181 ; 8 Ibid. 451 ; 7 Ibid. 522.

Tuonpson, Justice, delivered the opinion of the court.—This case comes
up on appeal from the superior court in the territory of Arkansas. The
decree of the court was founded upon proceedings instituted under an act of
congress, entitled “an act for further extending the powers of the judges
of the superior court of the territory of Arkansas, under the act of the
26th of May 1824, and for other purposes,” passed the 8th of May 1830.
%235 (4 U. 8. Stat._399.) This act declares that .the act of 1824 (Ibid. ‘39) :

“7" #ghall be continued in force, so far as the said act relates to the claims
within the territory of Arkansas, until the 1st day of July 1831, for the pur-
pose of enabling the court in Arkansas, having cognisance of claims under the
said act, to proceed by bills of review, filed, or to be filed, in the said court,
on the part of the United States, for the purpose of revising all or any of the
decrees of the said court, in cases wherein it shall appear to the said court,
or be alleged in such bills of review, that the jurisdiction of the same was
assumed in any case, on any forged warrant, concession, grant, order of sur-
vey or other evidence of title. And in every case wherein it shall appear to
the said court, on the prosecution of any such bill of review, that such war-
rant, concession, grant, order of survey or other evidence of title is a forgery,
it shall be lawful, and the said court is hereby authorized to proceed, by
turther order and decree, to reverse and annul any prior decree or adjudica-
tion upon such claim ; and thereupon, such prior decree or adj udicatiqn shall
be deemed and held, in all places whatever, to be null and void, to all intents
and purposes. v

Upon the proceedings on the bill of review instituted under this act, the
court pronounced the following decree : «It is, therefore, adjudged, ordered
and decreed, that the former decree of this court, in favor of the defend-
ant, Bernardo Sampeyreac, against the United States, for four hugdred acres
of land, pronounced and recorded at the December term of this court 1n
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the year 1827, be and the same is hereby reversed, annulled and held for
naught.” From this decree, the present appeal was taken.

To a right understanding of the questions which have been mace at the
bar, it will be necessary briefly to state the proceedings which took place
under the original bill. That bill or petition was filed on the 21st of Novem-
ber 1827, under the provisions of the act of the 26th of May 1824 (4 U. 5.
Stat. 89), setting forth, that the complainant, Bernardo Sampeyreac, on the
6th of October 1789, he then being an inhabitant of Louisiana, presented a
petition to the then governor of the province, asking a grant for a tract of
land, in full property, containing ten arpens in front, by the usual depth, on
*Strawberry river, &e. That afterwards, on the 11th of October
1789, the governor granted the petition. That at the time the grant
was so made, an order of survey was issued to the surveyor-general of the
province. That by virtue of such grant and order of survey, the petitioner
acquired a claim to the land ; which claim was secured to him by the treaty
between the United States and the French republic, of the 30th of April
1803. The district-attorney put in an answer, denying the several facts and
allegations in the bill ; and alleging that grants could only be made, legally,
to persons in existence and actually residing in Louisiana. That Sampeyreac
in whose name the bill is filed, was a fictitious person, never having had any
actual existence ; or, if such person ever had any existence, he was a for-
eigner ; or was now dead, and made no transfer or assignment of the claim
in his lifetime. That he had no legal representative in existence; nor was there
any one now living who was authorized to file this bill, or prosecute this suit :
and prayed that the bill might be dismissed. A witness, named, John
Heberard, was examined, and sworn to all the material facts necessary to
establish the claim; and the court, thereupon, ordered, adjudged and
decreed, that the said Bernardo Sampeyreac recover of the United States
the said four hundred arpens of land.

The bill of review is founded upon the allegation that the original decree
was obtained by fraud and surprise. That the original petition and order
of survey, exhibited in the case, are forged. That Iekerard and the other
witnesses in the cause, committed the crime of perjury. That the order of
survey was never signed by Mero, governor of Louisiana, as the same pur-
ports to have been ; and that this fact has come to the knowledge of the
district-attorney, since the decree was entered ; and the bill further charges
that the said Sampeyreac is a fictitious person. At the October term 1830,
this bill was taken pro confesso, against Sampeyreac ; at which term, the
appellent, Joseph Stewart, appeared in court, and prayed to be made a
defendant, and have leave to file an answer to the bill. This was resisted
*b.y the district-attorney ; but an order was made by the court, per- e
mitting Stewart to be made a defendant, with leave to file an answer ; L £
to which the district-attorney excepted. The answer of Stewart denies
the frauds and forgeries alleged in the bill, but avers that if there was any
fraud, corruption or forgery, heis ignorant of it ; and that he was a bond
Jide purchaser of the claim, for a valuable consideration, from one John
J. Bowie, who conveyed to him the claim of the said Bernardo Sampey-
reac, by deed bearing date about the 22d of October 1828. Upon the final
hearing, the court reversed the original decree, as has been already stated.

The objections which have been taken at the bar to this decree, may be
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considered under the following points : 1. Whether, under the act of 1824,
the court had authority to entertain the bill of review ? and if not, then—
2. Whether the act of 1830 is a constitutional law, and confers such
authority ? 3. Whether the proceedings on this bill of review can be
sustained under the act of 1830? 4. Whether, admitting Stewart to be a
bond fide purchaser of the claim of Sampeyreac, he is protected against the
title set up by the United States ?

1. We think it unnecessary to go into an examination of the questions
which have been made under the first point. Although the act of 1824 directs
that every petition which shall be presented under its provisions, shall be
conducted according to the rules of a court of equity, it may admit of doubt,
whether all the powers of a court of chancery in relation to bills of review,
are vested in that court. And as the view taken by this court upon the
other points renders a decision upon this unnecessary, we pass it over,
without expressing any opinion upon it.

2. The ground upon which it has been argued that the act of 1830 is
unconstitutional, is, that a right had become vested in Stewart before the
act was passed ; and that the effect and operation of the law is to deprive
him of a vested right. To determine the force and application of this objec-
tion, it becomes necessary to look at the claim, as it now appears before the
court. It is found by the decree of the court below, and is *admitted
at the bar, that Sampeyreac is a fictitious person. That the petition
purporting to have been presented by him to Mero, governor of the province
of Louisiana, and the order of survey alleged to have been made thereupon,
are forgeries. These are the only evidence of title upon which the original
claim rests. And it is proved and admitted, that the deed purporting to
have been given by Sampeyreac to Bowie, under whom Stewart claims, is
also a forgery. The bill or petition filed in the original cause, alleges that
the claim is secured by the treaty between the United States and the French
republic, of the 30th of April 1803. This, however, has not been insisted
upon, on the argument here ; and there is certainly no color for pretending
that a claim founded in fraud and forgery is sanctioned by the treaty. The
title to the land in question passed by the treaty, and became vested in the
United States ; and there has been no act, on the part of United States, by
which they have parted with the title. It is contended, however, that this
right or title has been taken away by the original decree in this case, under
the act of 1824. By the 14th section of that act, all its provisions are ex-
tended to the territory of Arkansas; and it is declared, that the superior
court of that territory shall have, hold and exercise jurisdiction in all cases,
in the same manner, and under the same restrictions and regulations in ..111
respects, as is given by the said act to the distriet court of the state of Mis-
sourl. And by tho second section of the act, it is declared, that in all cases,
the party, against whom the judgment or decree of the court may be finally
given, shall be entitled to appeal, within one year from its rendition, to the
supreme court of the United States, the decision of which court shall be
final and conclusive between the parties; and should no appeal be taken,
the judgment or decree of the district court shall, in like manner, be ﬁﬂ_al
and conclusive. No appeal was taken within the year ; and the questionis
whether the United States, by neglecting to appeal, have lost their right;
and if not, whether the remedy provided by the act of 1830, to assert that
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right, is in violation of the constitution. If Sampeyreac was a real person,
and appeared here, setting up this objection, it might present a different
question ; although it is not admitted, even in that case, *that the (%530
United States would be concluded as to the right. But the original t =™
decree in this case was a mere nullity ; it gave no right to any one. The
title still remained in the United States; and the most that can be said is,
that by omitting to appeal within the time limited by the act, the remedy
thereby provided was gone, and the decree became final and conclusive with
respect to such remedy. But the act of 1830 provides a new remedy ;
and it may be added, that the act of 1824 declares the decree to be final and
conclusive between the parties. And as Sampeyreac was a fictitious person,
he was no party to the decree, and the act, in strictness, does not apply to
the case. But considering the act of 1830 as providing a remedy only, it
is entirely unexceptionable. It has been repeatedly decided in this court,
that the retrospective operation of such alaw forms no objection to it.
Almost every law, providing a new remedy, affects and operates upon
causes of action existing at the time the law is passed. The law of 1830 is
in no respect the exercise of judicial powers; it only organizes a tribunal
with powers to entertain judicial proceedings. When the original decree
was entered, there was no person in existence whose claim could be
ripened into a right against the United Stated, by omitting to appeal.
Stewart was not only no party to the decree; but his purchase from
Bowie was nearly a year after the decree was entered. Had Sampeyreac
been a real person, having a decree in his favor, and Stewart had after-
wards purchased of Bowie the right which that decree established, it might °
have given him some equitable claim ; but it would have been subject to all
prior equitable, as well as legal rights. Nor would it be available in any
respect, in the present case, for Stewart in no manner whatever connects
himself with Sampeyreac. As it is admitted, that the deed purporting to
have been given by Sampeyreac to Bowie is a forgery, Stewart is, there-
fore, a mere stranger to this decree, and can derive no benefit from it.

It is said, that if this bill of review was filed under the act of 1830, the
court had no jurisdiction ; the bill having been filed in April, and the law
not passed until the May following. DBut the act in terms applics to bills
filed or to be filed, and of course, *cures his defect, 1f any existed.
Such retrospective effect is no unusual course, in laws providing new
remedies. The act of 1803, amending the judicial system of the United
States (2 U. S. Stat. 244), declares, that from all final judgments or decrees,
rendered or to be rendered, in any circuit court, &ec., an appeal shall be
allowed to the supreme court, &c. It, therefore, forms no objection to the
law, that the cause of action existed antecedent to its passage, so far as it
applies to the remedy, and does not affect the right.

3. But it is objected, in the next place, that this bill or review cannot be
sustained under the act of 1830. That it was not filed and prosecuted under
the limitations and restrictions, and according to the course and practice
of a court of chancery in such a proceeding. We think it unnecessary to
examine whether all the technical rules required in the ordinary course of
chancery proceedings, on a bill of review, have been pursued in the present
case. The act clearly does not require it. It authorizes bills of review to
be filed on the part of the United States, for the purpose of revising all or
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any of the decrees of the said court, in cases wherein it shall appear to the
said court, or be alleged in such bills of review, that the jurisdiction of the
same was assumed, in any case, on any forged warrant, concession, grant,
order of survey or other evidence of title. If congress had a right to pro-
vide a tribunal in which the remedy might be prosecuted, they clearly had
a right to prescribe the manner in which it should be pursued. The great
and leading object was, to provide for revising the original decree, or grant-
ing a new trial. Thematerial allegation required is, that the original decree
was founded upon some forged evidence of title; and this is very fully
set out in the bill. That it was not the intention of the law, that the court
should be confined to the technical rules of a court of chancery on bills of
review, 1s evident, from the provision in the last clause of the first section
of the act, which directs the court to proceed on such bills of review, by
such rules of practice and regulations as they may adopt for the execution of
the powers vested or confirmed in them by the act.
4. Thenextingniryis, whether the appellant, Stewart, has *acquired
a right to the land, by reason of his standing in the character of a
bond fide purchaser. The record contains an admission on the part of the
United States, that he purchased the claims of John J. Bowie, by deed, for
a valuable consideration, in good faith, some time in November or December
1828. But this gave him no right to be let in as a party in the bill of re-
view ; he was not a party to the original bill, nor could he connect himself
with Sampeyreac, the only party to the bill—he being a fictitious person ;
and the interest of Stewart, whatever it might be, was acquired long after
the original decree was entered. Ie was, therefore, a perfect stranger
to that decree. The deed purporting to have been given by Sampeyreac to
Bowie, is admitted to be a forgery. Bowie, of course, had no interest, legal
or equitable, which he could convey to Stewart. But admitting Stewart
to have been properly let in as a party in the bill of review, the only color-
able equity which he showed, was the certificate of entry given by the reg-
ter of the land-oftice, December 13th, 1828 ; and this certificate, founded on
a decree in favor of Sampeyreac, a fictitious person, obtained by fraud, and
upon forged evidence of title. This certificate is entirely unavailable to
Stewart. Ile can obtain no patent underit, if the original decree should
remain unreversed ; for the act of 1830 forbids any patent thereafter to be
issued, except in the name of the original party to the decree ; and on proof,
to the satisfaction of the officers, that the party applying is such original
party, or is duly authorvized by such original party or his heirs to receive
such patent. The original party to the decree being a fictitious person, no
title would pass under the patent, if issued ; it would still remain in the
United States. But Stewart acquired no right whatever under the deed
from Bowie, the latter having no interest that he could convey. In the
case of Polk’s Lessee v. Wendall, 5 Wheat. 308, it is said by this court,
that on general principles, it is incontestable, that a grantee can convey no
more than he possesses. Hence, those who come in under the holder of a
void grant, can acquire nothing. Upon the whole, we think Stewart was
- improperly admitted *to become a party ; but considering him a pro-
242] . ich 1 ain a right
per party, he has shown no ground upon which he can sustain a rig
to the land in question, The decree of the court below is accordingly
affirmed, with costs.

152

*241]




OF THE UNITED STATES.

Barron v. Baltimore.

1833) 242

THuis cause came on to be heard, on the transcript of the record from
the superior court for the territory of Arkansas, and was argued by counsel :
On consideration whereof, it is decreed and ordered by this court, that the
decree of the said superior court in this cause be and the same is hereby

affirmed, with costs.

*Joun Barron, survivor of Jomnx Craig, for the use of Lukk
TiernaN, Executor of Joux Crai, ». The Mavor and Crry

CounciL oF BALTIMORE.

[*243

Constitutional law.

The provision in the fifth amendment to the constitution of the United States, declaring that pri-
vate property shall not be taken for public use, without just compensation, is intended solely
as a limitation on the exercise of power by the government of the United States; and is not

applicable to the legislation of the states.!

The constitution was ordained and established by the people of the United States for themselves ;

for their own government; and not for the government of individual states.

Each state estab-

lished a constitution for itself, and in that constitution, provided such limitations and restric-
tions on the powers of its particular government as its judgment dictated. The people of the
United States framed such a government for the United States as they supposed best adapted
to their situtation, and best calculated to promote their interests; the powers they conferred
on this government were to be exercised by itself ; and the limitations on power, if expressed
in general terms, are naturally and neccessarily applicable to the government created by the
instrument ; they are limitations of power granted in the instrument itself; not of distinct
governments framed by different persons and for different purposes.?

! Livingston ». Moore, post, p. 551 ; Holmes
o. Jamison, 14 Pet. 587; Fox v. Ohio, 5 How.
410; Withers ». Buckly, 20 Id. 84; Pervear
v. Commonwealth, 5 Wall. 475; Twitchell 2.
Commonwealth % Id. 321 : Edwards v. Elliott,
21 Id. 538 ; Pearson v, Yewdall, 95 U. 8. 294 ;
Barker #. People, 8 Cow. 686 ; Livingston w.
New York, 8 Wend. 85; Ex parte Smith, 10
Id. 449 ; Lee . Tillotson, 24 Id. 83%.

*“It is a difficult problem,” said Chief
Justice AeNEW, “to define the boundaries of
state and federal powers ; the doctrine of the
vights of the states, pushed to excess, culmin-
ated in civil war; the rebound caused by the
Suceess of the federal arms, threatens a consol-
idation, equally serious.” Craig v. Kline, 65
Pe}m. St. 899. The decisions upon the legis-
Iat1.0n under the 14th amendment to the consti-
tuu(.)ns, are worthy of the most careful consid-
eration in this regard. It was determined at an
early day (1869), that this amendment did not
execute itself, but required legislation on the
Part of congress. Griffin’s Case, Chase’s Dec.
364 And this led to the passage of the civil
tights act of the 1st March 1875 (18 U. 8. Stat.
495).  Under the 4th section of this act, it has
been determined, that the amendment not only
f:\?e :he Privileges of citizenship to the colored
hobhei,fm denied to any state the power to with-
am:i 1rom them the equal protection of the laws,

lovested congress with power to enforce its

provisions; consequently, that a state law which
denied to them the right of serving as jurors,
though qualified in other respects, was a violation
of the constitution. Strauder v. West Virginia,
100 U. 8. 803. And that an indictment will lie
against a state officer, for excluding persons of
color from the jury list. Ex parte Virginia, Id.
889. A state law contining the selection of
jurors to persons possessing the qualifications
of electors, was enlarged in its operation, by the
16th amendment, so as t oembrace persons of
the negro race. Neal v. Delaware, 103 U. 5. 870.
But the prohibitions of the 14th amendment
have exclusive reference to state action ; it is
the state which is prohibited from denying to
any person within its jurisdiction the equal
protection of the laws ; the federal statute was
intended to protect the colored race against
state action, and against that alone. Virginia
2. Rives, 100 U. S. 313; Neal 2. Delaware,
103 Id. 870 ; Bush ». Kentucky, 107 Id. 110.
And as a consequence of this doctrine, it has
been determined, that the first and second sec-
tions of the civil rights act, which forbid the
denial to persons of color of equal accommoda-
tions in inns, public conveyances and places
of amusement, are unconstitutional, as not
within the power of congress. United States ».
Washington, 4 Woods 849 ; United States ».
Stanley, 109 U. 8. 8. Judge BrapLEY there
says, “ the implication of a power to legislate
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Error to the Court of Appeals for the Western Shore of the state of
Maryland. This case was instituted by the plaintiff in error, against the
city of Baltimore, under its corporate title of ¢ The Mayor and City Coun-
cil of Baltimore,” to recover damages for injuries to the wharf-property of
the plaintiff, arising from the acts of the corporation. Craig & Barron,
of whom the plaintiff was survivor, were owners of an extensive and highly
productive wharf, in the eastern section of Baltimore, enjoying, at the period
of their purchase of it, the deepest water in the harbor. The city, in the
asserted exercise of its corporate authority over the harbor, the paving of
streets, and regulating grades for paving, and over the health of Baltimore,
diverted from their accustomed and natural course, certain streams of water
which flow from the range of hills bordering the city, and diverted them,
partly by adopting new grades of streets, and partly by the necessary results
of paving, and partly by mounds, *embankments and other artificial
means, purposely adapted to bend the course of the water to the
wharf in question. These streams becoming very full and violent in rains,
carried down with them from the hills and the soil over which they ran,
large masses of sand and earth, which they deposited along, and widely in
front of the wharf of the plaintiff. The alleged consequence was, that the
water was rendered so shallow that it ceased to be useful for vessels of an
important burden, lost its income, and became of little or no value as a
wharf. This injury was asserted to have been inflicted by a series of ordi-
nances of the corporation, between the years 1815 and 1821 ; and that the
evil was progressive ; and that it was active and increasing even at the in-
stitution of this suit in 1822.

At the trial of the cause, in the Baltimore county court, the plaintiff
gave evidence tending to prove the original and natural course of the streams,
the various works of the corporation, from time to time, to turn them in the
direction of this wharf, and the ruinous consequences of these measures to

*244]

in this manner is based upon the assumption, 22. The 15th amendment does not confer
that if the states are forbidden to legisate upon the negro the right of suffrage; but it se-
or act in a particular way, on a particular cures him from discrimination i the exercise of

subject, and power is conferred upon congress
to enforce the prohibition, this gives congress
power to legislate generally upon that subject,
and not merely power to provide means of re-
dress against such state legislation or action.
This assumption is certainly unsound. It is re-
pugnant to the 10th amendment to the consti-
tution, which declares, that powers not dele-
gated to the United States by the constitution,
nor prohibited by it to the states, are reserved
to the states, respectively, or to the people.” A
state law which prohibits a white person and a
negro from living together in concubinage is
not unconstitutional, though it prescribes penal-
ties more severe, than if both were of the
same race. Pace v. Alabama, 106 U. S. 538.
Neither does the amendment prevent a state
from establishing one system of law, in one por-
tion of its territory, and another system, in
another portion. Missouri ». Le wis, 101 U. 8.
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the elective franchise, on account of race, color,
&e., United States ». Reise, 92 U. 8. 214. The
right to vote comes from the states; but the right
of exemption from the prohibited discrimination
comes from the United States; the first has
not been granted or secured by the constitution,
but the last has been. United State v. Cruik-
shank, Id. 542. And see United States ». Ams-
den, 10 Biss. 283. It has been decided in New
York, that personal rights of state citizenship,
such as those of attendance at the public school%,
are not within the 14th amendment. People -
Gallagher, 93 N. Y. 438. And in Pennsylvanit,
that a common carrier of passengers, independ-
ently of state legislation, has the right to make
a regulation for the separation of negro and
white passengers in a public conveyance. West
Chester and Philadelphia Railroad Co. v. Miles,
55 Penn. St. 209.
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the interests of the plaintiff. It wasnotasserted by the defendants, that any
compensation for the injury was ever made or proffered ; but they justified
under the authority they deduced from the charter of the city, granted by
the legislature of Maryland, and under several acts of the legislature con-
ferring powers on the corporation, in regard to the grading and paving
of streets, the regulation of the harbor and its waters, and to the health of
the city. They also denied, that the plaintiff had shown any cause of action
in the declaration, asserting that the injury complained of was a matter of
public nuisance, and not of special or individual grievance in the eye of the
law. This latter ground was taken on exception, and was also urged as
a reason for a motion in arrest of judgment. On all points, the decision of
Baltimore county court was against the defendants, and a verdict for $4500
was rendered for the plaintiff. An appeal was taken to the court of appeals,
which reversed the judgment of Baltimore county court, and did not remand
the case to that court for a further trial. From this judgment, the defend-
ant in the court of appeals prosecuted a writ of error to this court.

*The counsel for the plaintiff presented the following points : i
The plaintiff in error will contend, that apart from the legislative L
sanctions of the state of Maryland, and the acts of the corporation of Balti-
more, holding out special encouragement and protection to interests in
wharves constructed on the shores of the Patapsco river, and particularly
of the wharf erected by Craig and the plaintiff, Barron ; the right and
profit of wharfage, and use of the water at the wharf, for the objects of
navigation, was a vested interest and incorporeal hereditament, inviolable
even by the state, except on just compensation for the privation ; but the
act of assembly and the ordinance of the city are relied on as enforcing
the claim to the undisturbed enjoyment of the right.

This right was interfered with, and the benefit of this property taken
away from the plaintiff, by the corporation, avowedly, as the defence showed,
f(_)l‘ public use ; for an object of public interest—the benefit more imme-
d'lately of the community of Baltimore, the individuals, part of the popula-
tion of Maryland, known by the corporate title of the Mayor and City
Council of Baltimore. The ¢ inhabitants ” of Baltimore are thus incorpor-
ated by vhe acts of 1796, ch. 68. As a corporation, they are made liable to
be sued, and authorized to sue, to acquire and hold and dispose of property
and, within the scope of the powers conferred by the charter, are allowed
to pass ordinances and legislative acts, which it is declared by the charter,
shall have the same effect as acts of assembly, and be operative, provided
they be not repugnant to the laws of the state, or the constitution of the
state, or of the United States. The plaintiff will contend accordingly :

1. That the Mayor and City Council of Baltimore, though viewed even
A a municipal corporation, is liable for tort and actual misfeasance ; and
that 1t.is a tort, and would be so, even in the state, acting in her immediate
Sovereignty, to deprive a citizen of his property, though for public uses,
without indemnification ; that regarding the corporation as acting with the
del‘?gaced power of the state, the act complained of is not the less an
4actionable tort,

2. That this is the case of an authority exercised under a *state ;
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the corporation appealing to the legislative acts of Maryland for the discre-
tional power which it has exercised.

3. That this exercise of authority was repugnant to the constitution of
the United States, contravening the fifth article of the amendments to the
constitution, which declares that « private property shall not be taken for
public use, without just compensation ;" the plaintiff contending, that this
article declares principles which regulate the legislation of the states, for the
protection of the people in each and all the states, regarded as citizens of
the United States, or as inhabitants subject to the laws of the Union.

4. That under the evidence, prayers and pleadings in the case, the con-
stitutionality of this authority exercised under the state, must have been
drawn in question, and that this court has appellate jurisdiction of the
point, from the judgment of the court of appeals of Maryiand, the highest
courtof that state; that point being the essential ground of the plaintiff’s
pretention, in opposition to the power and discretion of the corporation.

5. That this court, in such appellate cognisance, is not confined to the
establishment of an abstract point of construction, but is empowered to pass
upon the right or title of either party ; and may, therefore, determine all
points incidental or preliminary to the question of title, and necessary in the
course to that inquiry ; that consequently, the question is for this court’s
determination, whether the declaration avers actionable matter, or whether
the complaint is only of a public nuisance ; and on that head, the plaintiff
will contend, that special damage is fully shown here, within the principle of
the cases where an individual injury resulting from a public nuisance is
deemed actionable ; the wrong being merely public only so long as the law
suffered in the particular case is no more than all members of the commu-
nity suffer. Upon these views, the plaintiff contends, that the judgment of
the court of appeals ought to be reversed.

The counsel for the plaintiff in error, Mr. Mayer, on the suggestion of
the court, confined the argument to the question whether, under the amend-
ment to the constitution, the court had jurisdiction of the case.

*247] *The counsel for the defendants in ervor, Zuney and Scott, were
stopped by the court.

Marsuarr, Ch. J., delivered the opinion of the court.—The judgment
brought up by this writ of error having been rendered by the court of a
state, this tribunal can exercise no jurisdiction over it, unless it be shown to
come within the provisions of the 25th section of the judiciary act. The
plaintiff in error contends, that it comes within that clause in the fifth
amendment to the constitution, which inhibits the taking of private property
for public use, without just compensation. He insists, that this amendment
being in favor of the liberty of the citizen, ought to be so construed as to
restrain the legislative power of a state, as well as that of the United States.
If this proposition be untrue, the court can take no jurisdiction of the cause.

The question thus presented is, we think, of great importance, but not of
much difficulty. The constitution was ordained and established by the people
of the United States for themselves, for their own government, and not 'fOI'
the government of the individual states. Each state established 4 constitu-
tion for itself, and in that constitution, provided such limitations and restric-
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tions on the powers of its particular government, as its judgment dictated.
The people of the United States framed such a government for the United
States as they supposed best adapted to their situation and best caleulated
to promote their interests. The powers they conferred on this government
were to be exercised by itself ; and the limitations on power, if expressed in
general terms, are naturally, and, we think, necessarily, applicable to the
government created by the instrument. They are limitations of power granted
in the instrument itself ; not of distinet governments, framed by different
persons and for different purposes.

If these propositions be correct, the fifth amendment must be understood
as restraining the power of the general government, not as applicable to the
states. In their several constitutions, they have imposed such restrictions
on their respective *governments, as their own wisdom suggested ; (%048
such as they deemed most proper for themselves. It is a subject on "
which they judge exclusively, and with which others interfere no further
than they are supposed to have a common interest.

The counsel for the plaintiff in error insists, that the constitution was
intended to secure the people of the scveral states against the undue exercise
of power by their respective state governments ; as well as against that which
might be attempted by their general government. In support of this argu-
ment, he relies on the inhibitions contained in the tenth section of the first
article. 'We think, that section affords a strong, if not a conclusive, argn-
ment in support of the opinion already indicated by the court. The preced-
Ing section contains restrictions which are obviously intended for the exclu-
sive purpose of restraining the exercise of power by the departments of the
general government. Some of them use language applicable only to con-
gress ; others are expressed in general terms. The third clause, for example,
declarcs, that “no bill of attainder or ex post facto law shall be passed.”
No language can be more general ; yet the demonstration is complete, that
1t applies solely to the government of the United States. In addition to the
general arguments furnished by the instrument itself, some of which have
F)een already suggested, the suceceding section, the avowed purpose of which
1s to restrain state legislation, contains in terms the very prohibition. It
declares, that “no state shall pass any bill of attainder or ez post facto law.”
This provision, then, of the ninth section, however comprehensive its lan-
guage, contains no restriction on state legislation.

The ninth section having enumerated, in the nature of a bill of rights,
the limitations intended to be imposed on the powers of the general govern-
ment, the tenth proceeds to enumerate those which were to operate on the
state legislatures. These restrictions are brought together in the same scc-
tion, and are by express words applied to the states. No state shall enter
nto any treaty,” &c. Perceiving, that in a constitution framed by the
People of the United States, for the government.of all, no limitation of the
action of government on *the paople would apply to the state govern- [*249
ment, unless expressed in terms, the restrictions contained in the
tenth section are in dircet words so applied to the states.

.It 18 worthy of remark, too, that these inhibitions generally restrain state
legislation on subjects intrusted to the general government, or in which the
People of all the states feel an interest. A state is forbidden to enter into
any treaty, aliance or confederation. If these compacts are with foreign
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nations, they interfere with the treaty-making power, which is conferred
entirely on the general government ; if with each other, for political pur-
poses, they can scarcely fail to interfere with the general purpose and intent
of the constitution. To grant letters of marque and reprisal, would lead
directly to war ; the power of declaring which is expressly given to congress.
To coin money is also the exercise of a power conferred on congress. It
would be tedious to recapitulate the several limitations on the powers of the
states which are contained in this section. They will be found, generally,
to restrain state legislation on subjects intrusted to the government of the
Union, in which the citizens of all the states are interested. In these alone,
were the whole people concerned. The cuestion of their application to states
is not left to construction. It is averred in positive words.

If the original constitution, in the ninth and tenth sections of the first
article, draws this plain and marked line of discrimination between the
limitations it imposes on the powers of the general government, and on
those of the state ; if, in every inhibition intended to act on state power,
words are employed, which directly express that intent ; some strong reason
must be assigned for departing from this safe and judicious course, in fram-
ing the amendments, before that departure can be assumed. We search in
vain for that reason.

Iad the people of the several states, or any of them, required changes
in their constitutions ; had they required additional safe-guards to liberty
from the apprehended encroachments of their particular governments ; the
remedy was in their own hands, and could have been applied by themselves.
. A *convention could have been assembled by the discontented state,
1" and the required improvements could have been made by itself. The
unwieldy and cumbrous machinery of procuring a recommendation {rom
two-thirds of congress, and the assent of three-fourths of their sister states,
could never have occurred to any human being, as a mode of doing that
which might be effected by the state itself. Had the framers of these
amendments intended them to be limitations on the powers of the state gov-
ernments, they would have imitated the framers of the original constitution,
and have expressed that intention. Iad congress engaged in the extra-
ordinary occupation of improving the constitutions of the several states,
by affording the people additional protection from the exercise of power by
their own governments, in matters which concerned themselves alone, they
would have declared this purpose in plain and intelligible language.

Buat it is universally understood, it is a part of the history of the dajy,
that the great revolution which established the constitution of the United
States, was not effected without immense opposition. Serious fears were
extensively entertained, that those powers which the patriot statesmen, wlo
then watched over the interests of our country, deemed essential to union.
and to the attainment of those invaluable objects for which union wax
sought, might be exercised in a manner dangerous to liberty. In almoxs
every convention by which the constitution was adopted, amendments (o
guard against the abuse of power were recommended. These amendments
demanded security against the apprehended encroachments of the general
government—not against those of the local governments. In compliance
with a sentiment thus generally expressed, to quiet fears thus extensively
entertained, amendments were proposed by the required majority in co-
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gress, and adopted by the states. These amendments contain no expression
indicating an intention to apply them to the state governments. This court
cannot so apply them.

We are of opinion, that the provision in the fifth amendment to the con-
stitution, declaring that private property shall not be taken for public use,
without just compensation, is intended solely as a limitation on the exercise
of power by the *government of the United States, and is not appli-
cable to the legislation of the states. We are, therefore, of opinion,
that there is no repugnaney between the several acts of the general assembly
of Maryland, given in evidence by the defendants at the trial of this cause,
in the court of that state, and the constitution of the United States. This
court, therefore, has no jurisdiction of the cause, and it is dismissed.

[*251

Turts cause came on to be heard, on the transcript of the record from the
court of appeals for the western shore of the state of Maryland, and was
argued by counsel : On consideration whereof, it is the opinion of this court,
that there is no repugnancy between the several acts of the general assembly
of Maryland, given in evidence by the defendants at the trial of this cause
mn the court of that state, and the constitution of the United States ; where-
upon, it is ordered and adjudged by this court, that this writ of error be and
the same is hereby dismissed, for the want of jurisdiction.

*CoarLes Varmier, Appellant, ». Tuomas S. Hinpg, James B. [*252
Hixpe and Joux M. Hixpe, Infants, &e.

Jurisdiction in equity.— Evidence on bill of revivor.— Bondg, fide purchase.
Departure in pleading.—Chancery practice.

A bill was filed in the circuit court of Ohio, claiming a convevance of certain real estate in Cin-
cinnati, from the defendants, and after a decree in favor of the complainants, and an appeal
to the supreme court, the decree of the circuit court was reversed, because a certain Abraham
Garrison, through whom one of the defendants claimed to have derived title, had not been
made a party to the proceedings, and who was, at the time of the institution of the same, a
citizen of the state of Illinois, although the fact of such citizenship did not then appear on the
record ; afterwards, a supplemental bill was filed in the circuit court, and Abraham Garrison
appeared and answered, and disclaimed all interest in the case; whereupon, the circuit court,
with the consent of the complainants, dismissed the bill as to him. If the defendants have
distinet interests, so that substantial justice can Dbe done, by decreeing for or against one or
more of them, over whom the court has jurisdiction, without affecting the interests of others
1ts jurisdiction may be exercised as to them ; if, when the cause came on for hearing, Abraham
Garrison had still been a defendant, a decree might then have been pronounced .for or against
the other defendants, and the bill have heen dismissed as to bim, if such decree could have
been pronounced as to them, without affecting his interests. No principle or law is perceived
Wwhich opposes this course ; the incapacity of the court to exercise jurisdiction over Abraham
Garvison could not affect their jurisdiction over other defendants, whose interests were not
tonnected with his, and from whom le was separated, by dismissing the bill as to him,
he cases of Nollan ». Torrance, @ Wheat. 537; Conolly ». Taylor, 2 Pet. 556 ; and Cameron .
McRoberts, 3 Wheat. 591, cited and affirmed.

It is the settled practice in the courts of the United States, if the case can be decided on its merits
bf%\jleen those who ave regularly before them, although cther persons, not within their juris-
diction, may be collaterally or incidentally concerned, who must have been made parties, if they

ad been amenable to its process, that these circumstances shall not expel other suitors who
hl.lVe a constitutional and legal right to submit their case to a court of the United States ; pro-
rlded the decree may be made without affecting their interests ; this rule has also been adopted
¥ the court of chancery in England. g

159




252 SUPREME COURT [Jan’y
Vattier v. Hinde.

Where the new parties to a proceeding in chancery are the legal representatives of an original
party, and the proceedings have been revived in their names, by the order of the court, on a
bill of revivor, the settled practice is, to use all the testimony which might have been used, it

*253] no abatement *had occurred. The representatives take the place of those which they

represent, and the suit proceeds in a new form, unaffected by the change of name.

Agreements had been made, under which depositions. taken in other cases, where, the same
questions of title were involved, should be read in evidence, and on the hearing in the circuit
court, these depositions were read ; afterwards, on an appeal to this court, the decree of the
circuit court was reversed, and by the decree of reversal, the parties were permitted to proceed
de novo ; when the case was again heard in the circuit court, the defendaut objected to the read-
ing of the depositions, asserting that the decree of reversal annulled the written certificate of
the parties for the admission of testimony. The consent to the depositions was not limited to the
first hearing, but was co-extensive with the cause; the words in the decree of reversal, that
the parties may proceed de novo, are not equivalent to a dismissal of the bill, without prejudice;
nor could the court have understood them as affecting the testimony in the cause; or setting
agide the solemn agreement of the parties; the testimony is still admissible to the extent of
the agreement.

The rules of law respecting a purchaser without notice, are formed for the protection of him who
purchases a legal estate, and pays the purchase-money, without a knowledge of the outstand-
ing equity ; they do not protect a person who acquires no semblance of title. They apply
fully, only to the purchaser of the legal estate; even the purchaser of an equity is bound to
take notice of any prior equity.

The bill set forth a title in B. H., the wife of T. H., by direct descent from her brother to herself,
and insisted on this title to certain rezl estate ; the answer of the defendants resisted the claim,
because the land had been conveyed by the complainants, before the institution of the suit, to
A. C.; the complainant, in his replication, admitted the execution of the deed to A. C.; but
averred, that it was made in trust to reconvey the lot to T. H., to be held by him for the use
and benefit of B. H., his wife and her heirs, and to enable T. H. to manage and litigate the
said rights; and that A. H., in execution of the trust, made a deed to T. H.; the deed was
recorded, and was exhibited, but it did not state the trust. The rules of the court of chancery
will not permit this departure in the replication from the statements of the bill.!

The act for regulating processes in the courts of the United States, provides, that the forms and
modes of proceeding in courts of equity, and in those of admiralty and maritime jurisdiction,
shall be according to the principles, rules and usages which belong to courts of equity and w0
courts of admiralty, respectively, as contradistinguished from courts of common law, subject,
however, to alterations by the courts, &c. This act has been generally understood to adopt the
principles, rules and usages of the court of chancery of England.

Hinde v. Vattier, 1 McLean 110, reversed.

%254] ArpEaL from the Circuit Court of Ohio. *This case was before
the court at January term 1828 (1 Pet. 241), on an appeal by the par-
ties who are now appellants. The court, at that term, reversed the decree
of the circuit court of Ohio, because a certain Abraham Garrison had not
been made a party in that court; and the cause was remanded, “ with
insructions to permit the complainants, the appellees, to amend their bxll. Z}Hd
to make proper parties, and to proceed de novo in the cause, from the filing
of such amended bill, as law and equity might require.” )

In the circuit court, an amended bill was filed, making Abraham Garrl-
son a party, and the parties proceeding to a final hearing, a decree was ren
dered in favor of the complainants, from which decree, the defendants
appealed to this court.

The case was argued by Caswell, for the appellant; and by Euwing and
Clay, for the appellee.

5 1See Duponti ». Mussi, 4 W. C, C. 128,
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MarsuaLrL, Ch. J., delivered the opinion of the court.—This suit was
originally brought in the court of the United States for the seventh circuit
and district of Ohio, sitting in chancery, by Thomas S. Hinde and Belinda
his wife, for the conveyance of a lot of greund, in the town of Cincinnati,
designated in the plan of the town by No. 86. The bill alleges, that Abraham
Garrison, under whom all parties claim, sold and conveyed the said lot of
ground to William and Michael Jones, as is proved by his receipt in the
following words :

“Received, Cincinnati, 10th September 1790, of William and Michael
Jones, fifty pounds, thirteen shillings and three pence, in part of a lot oppo-
site Mr. Coun’s, in Cincinnati, for two hundred and fifty dollars, which I
will make them a warrantee deed for, on or before the 20th day, this instant.

“Test.—JacoB AWL. (Signed) ABRAHAM (GARRISON.”

That a deed was executed the succeeding day, which has been lost.
That on the 26th of March 1800, William Jones, acting for and in the name
of William and Michael Jones, conveyed the lot to Thomas Doyle, Jun.,
then an infant ; and that his father, Thomas Doyle, took possession fhoks
of it, in the name of his son, and retained possession until his death ; LS
that the said Thomas Doyle, Jun., having survived both his parents, died
under age, in the year 1811, leaving the plaintiff, Belinda, his sister by the
mother’s side, and heir-at-law. The bill then alleges, that in the year 1814,
the plaintiff, Thomas S. Hinde, in right of his wife, took possession of the
said lot, and placed a tenant on it ; after which, in the year 1819, he
obtained a deed of confirmation from William Jones. The bill further
charges, that James Findley, Charles Vattier, Robert Ritchie, William
Lytle, George Ely and William Dennison, knowing the title of the plain-
tiffs, but discovering that the deed from Garrison to William and Michael
Jones was lost, have procured a deed from Garrison, to some one of them,
and have turned his tenant out of possession. The plaintiffs have com-
menced an ejectment against the tenants in possession, but are advised, that
they cannot support it. They, therefore, pray for a conveyance, for discov-
ery, and for general relief.

The receipt of Abraham Garrison to William and Michael Jones, and
the deed of William, purporting to convey for Michael and himself, with
the deed of confirmation executed by Michael, are filed as exhibits. The
record also contains a deed of John C. Symmes, dated the 31st of July 1795,
conveying the lov to Abraham Garrison. The deed from Jones to Doyle is
1n the name of William and Michael Jones, and is signed W. and M. Jones ;
but concludes,  in witness whereof the said William Jones hath hereunto
set his hand and seal, the day and year first above mentioned.”

James Findley answers, that having obtained a judgment for a large
Sum against Charles Vattier, the lot No. 86, with other real property, to a
arge amount, was transferred to him, in the year 1807, in satisfaction
thereof, and possession of the lot was given. In the year 1815, he was
nformed that Abraham Garrison claimed the lot, and on searching the rec-
ord, could find no conveyance from him for it. He purchased it from Gar-
nson for the sum of $700, on condition of his conveying twenty-three
feet, part thereof, to Abraham Garrison, *Jun., the son of the vendor.

ODveyances were executed in pursuance of this contract. Previous
7 Prr.—11 161
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to this purchase, he understood, that Thomas Doyle was once the owner of
the lot, that it had been sold at a sheriff’s sale, as his property, and pur-
chased by Charles Vattier. When he purchased, Garrison assured him, that
he had never sold the lot ; and his inquiries among the old settlers, respecting
the sale to William and Michael Jones, were answered, by assurances that
they knew nothing more than report, that Thomas Doyle had claimed the
lot, and that it was sold by the sheriff as his property. Never heard that
the plaintiff, T. S. Hinde, had been in possession. In April 1818, on a com-
promise with Charles Vattier, he conveyed to him all his interest in the lot.
The deed from Findley to Vattier is made in consideration of one dollar,
and a final settlement of all claims.

The answer of Charles Vattier states, that in the year 1800, the lot was
advertised by the sheriff of Hamilton county, to be soild under execution,
issued on a judgment he obtained againt Thomas Doyle, at which sale he
became the purchaser, at the price of twenty dollars. Neither the return
of the sale, nor the deed made to him by the sheriff, can be found. IIe has
no other knowledge of the title of Thomas Doyle, than that the lot was
called his. e held possession under the sale, until James Findley became
possessed thereof, in 1807. In the year 1818, James Findley conveyed the
lot to him for a valuable consideration, after which, he conveyed to William
Lytle.

The answer of William Lytle states, that he purchased part of the lot
No. 86 from Charles Vattier, in 1818, for $15,400. He had no knowledge
of the claim of Thomas Doyle, Jun. Some time before the purchase, he
had heard that Mr. Hinde had taken possession of some lots claimed by
Thomas Doyle, deceased, but does not recollect which lots.

The answer of Robert Ritchie states, that he is a purchaser for a valua-
ble consideration, withont notice, of that part of the lot No. 86, which was
conveyed by James Findley to Abrabam Garrison, Jun.

Sundry despositions were taken and exhibits filed, after which, the cause
#o--q Came on to be heard, and the court decreed Charles *Vattier and

“?*1 Robert Ritchie severally to convey to the plaintiffs the parts they
respectively held of the lot No. 86. From this decree, the defendant
appealed to this court. On a hearing the decree, was reversed, because
Abraham Garrison was not made a party ; and the cause was remanded to
the cirenit court, with directions to permit the plaintiffs to amend their
bill, and make Abraham Garrison a party, and to proceed de novo.

On the return of the cause to the circuit court, the death of the plaintiff,
Belinda, being suggested, the suit was revived as to her heirs; and a bill
of revivor, and an amended and supplemental bill, was filed, making Abra-
ham Garrison a party. The bill, after reciting the matter of the original
bill, and stating the death of Belinda Hinde, without issue, whereby the
plaintiff, T. S. Hinde, became entitled to a life-estate, as tenant by the
curtesy, and the other plaintiffs, who are infants, were entitled as the only
issue and heirs of the said Belinda, prays that the suit and all the pro-
ceedings in it may stand revived, and be prosecuted by the said Thomas
for himself, and for them, as their next friend. The bill then charges, that
James Bradford, Thomas Doyle and John Bradshaw were brother officers ;
that Bradshaw exccuted a voluntary bond to Thomas Doyle, the son of
Thomas Doyle, binding himself to convey to him two hundred and tifey
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acres of land, part of a large tract, which is very valuable. This bond was
delivered to Thomas Doyle, the father, for the benefit of his son, who after-
wards sold the land to Samuel C. Vance, for a large sum of money, which
he received. To indemnify his son, he procured the lot No. 86 to be con-
veyed to him. This intention was declared at the time. Ie was then
indebted, but not insolvent. Cincinnati then contained not more than onc
hundred inhabitants, and this transaction was generally known. After the
execution of the bond to T. Doyle, the son, J. Bradshaw departed this life,
leaving a will, in which he devised his whole estate to T. Doyle, the elder.
The estate of the father descended to his son, and on his death, to his half-
sister Belinda, after which the plaintiff, T. S. Hinde, confirmed the sale to
Vance.

After T. Doyle, the father, had taken possession of lot No. *86,
for his son, sundry lots in Cincinnati were sold as his property, under
execution, some of which were purchased by Vattier ; but let No. 86 was
not among them. It remained open and unimproved until 1814, when the
plaintiff, T. J. Hinde, took possession, and placed a tenant on it.

Vattier, erroncously supposing himself to have purchased this lot No. 86,
among others, examined into the title, and must have become fully apprised
of the title of 'I. Doyle, the younger, as the deed from Jones to him was
on record, and recites the deed from Garrison to Jones. In consequence of
this, he took depositions én perpetuam rei memoriam, to prove that the con-
sideration of the deed to the son moved from the father.

About the year 1807, Vattier, being largely indebted to Findley, trans-
ferred to him a large quantity of property, among which lot No. 86 was
supposed to be included. It is understood, that no money passed on this
arrangement between Vattier and Findley, nor were the relations of the
parties changed. Findley examined into the title, and became acquainted
with its history, from the recorder, T. Henderson. He determined to acquire
the legal title from Garrison, which he did acquire, at the price of $700, and
the conveyance of twenty-three feet, part of the lot, to the son of the vendor.
The lot was then worth $30,000. In 1818, Findley and Vattier readjusted
their affairs, and lot No. 86, so far as Findley retained the title, was recon-
veyed to Vattier. He sold to Lytle for $15,000, who never paid any money;
and the contract has been cancelled. The bill prays for a discovery and for
a COI]V(’,yance,

The answer of Abraham Garrison acknowledges the sale and conveyance
to William and Michael Jones, and the veceipt of the purchase-money. He
admits the receipt filed in the cause. He was induced to make the convey-
ance to Findley, by the assurance that the equitable title was already in
him. Te disclaims all title or interest, and prays to be dismissed. The
defendant, Garrison, having disclaimed all interest, and it appearing that he
Was a citizen of Illinois ; and the defendants, who purchased the twenty-
three feet of land, sold by Findley to Abraham Garrison, Jun., having
filed their answers, denying notice ; and the plaintiffs admitfing, that notice
could *not be fixed on them; the court, with the consent of the
Plaintiffs, decreed that the bill be dismissed as to them.

"I‘he answer of Charles Vattier states the amendment of the bill, by
Which Garrison was made a party, and the subsequent dismissal of the bill
as to him ; wherefore, he prays that the whole bill may be dismissed. He
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does not admit, that Belinda Bradford was the heir-at-law of James Brad-
ford, or that she was born in lawful wedlock ; nor does he admit the mar-
riage of Thomas Doyle with the mother of the said Belinda, or the birth of
T. Doyle, Jun. He denies, that the said Belinda was the heir of T. Doyle,
Jun. He admits the conveyance of the lot from John Cleves Symmes, in
1795, to A. Garrison, and that some contract was made by Garrison with
W. and M. Jones, and that W. and M. Jones sold their equitable title to T.
Doyle, who took possession in his own right, and not in right of his son
The consideration moved from the father; consequently, if the counvey
ance was made to the son, he held in trust for his father. The deed from
Jones was made, he says, to the son, fraudulently, for the sole purpose of
defrauding creditors ; he denies that the father was indebted to the son.
He denies that the lot lay open and unimproved ; it was in possession of
the defendant, who made some small improvements on it.

He obtained a judgment against the elder Doyle, in February 1801,
upon which an execution issued, which was levied on lot No. 85. Aninquest
summoned to ascertain the value of the premises, returned, that Thomas
Doyle was seised of lot No. 86, and that its clear yearly value was twelve
dollars. A writ of wenditioni exponas was issued, which was stayed by
supersedeas ; but the judgment was affirmed ; after which the lot was so'd
under execution, and the defendant, Vattier, became the purchaser. Therc
having been lots sold on the same day, the sheriff conveyed to Mr. Barnet
the lot sold to the deferdant, and to the defendant the lot sold to Mr. Bar
net. The mistake was corrected by Mr. Barnet, so far as his own interest
was concerned, but was neglected by the defendant. Some time after his
purchase, he heard of the claim of young Doyle, and on being told by
Jones that the purchase-money *was paid by the father, he took
depositions to perpetuate testimony. He denies, that Belinda, the
late wife of 1. S. Hinde, was the heir of T. Doyle, Jun. He admits, that
apon a final settlement with Findley, the lot was reconveyed to him at the
price of $15,000. HHe also admits the sale to Lytle, and a reconveyance of
the property, the purchase-money not having been paid.

The same defendant afterwards filed an amended answer, in which he
states, that at the time of filing the original bill, Belinda Hinde, the plain-
tiff, whose right was asserted therein, had no title to the lot No. 86. That
on the 5th day of October 1814, she, with her husband, Thomas 8. Hinde,
executed and delivered to Alexander Cummins, a deed of bargain and sale,
whereby they conveyed the said lot to him in fee-simple, which deed was
recorded in the court of Hamilton county, a copy of which is exhibited with
the answer.

In their replication, the plaintiffs admit the execution of the deed set
forth in the amended answer, but aver, that if the deed was suflicient 1 law
to transfer the estate of the said Belinda in the premises, which they do
not admit, it was intended to vest the same in the said Alexander, in trust
to reconvey the same to the said Thomas, to be held by bim in trust for the
use and benefit of the said Belinda and her heirs; and for this purpose,
the said Alexander did, on the 5th day of October 1814, reconvey the said lot
to the said Thomas. And afterwards, in March 1815, did execute another
deed for the same purposes, which last-mentioned deed was pl‘.OPC’I'l.Y
recorded in Hamilton coanty. The defendants rejoin to this replication.
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On a hearing, the court dismissed the bill as to Lytle and Findley, they
appearing to have no interest in the premises; and decreed, that Charles
Vattier do, within sixty days, release to the plaintiffs so much of lot No. 86
as was conveyed to him by James Findley. From this decree, the defend-
ant, Charles Vattier, appealed to this court. '

The counsel for the appellant assigns several errors in the decree. The
first is, that the court bad no jurisdiction, the *defendant Garrison
being a citizen of the state of Illinois. e contends, that in suits
between citizens of the United States, all the parties on one side must be
citizens of the state in which the suit is brought ; and that the jurisdiction
of the court depends on the state of parties at the institution of the suit.
In support of this proposition, he cites Nollan v. Torrance, 9 Wheat. 537.
In that case, a plea to the jurisdiction averred, that the plaintiff and defend-
ant were both citizens of the state of Mississippi. On demurrer, this plea
was held ill, because the jurisdiction of the court depended on the state of
the parties at the institution of the suit, and not at the time of the plea
pleaded. The same objection was made, and the same case cited in support
of it, in Connolly v. Zaylor, 2 Pet. 556. In that case, the court said,
“where there is no change of party, a jurisdiction depending on the condi-
tion of the party is governed by that condition, as it was at the commence-
ment of the suit.” But this principle was not supposed to be applicable to
a suit brought by or against several individuals, whose names were stricken
out during its progress. In the case of Connolly v. Zaylor, the plaintiffs
were aliens and a citizen of Pennsylvania. The defendants were citizens
of the state of Kentucky, in which the suit was brought, except one who
was a citizen of Ohio. As between the citizen of Pennsylvania and of Ohio,
the court, sitting in Kentucky, could exercise no jurisdiction. “Had the
cause,” said the court, “come on for a hearing in this state of parties, a
decree could not have been made in it, for the want of jurisdiction.” The
name of the citizen of the United States, who was originally a plaintiff,
was, however, stricken out, before the cause came to a hearing, and the
jurisdiction was sustained.

; This case is, we think, in point. A decree between all the original par-
ties could not have been made. Those plaintiffs who had a right to sue all
the defendants, had, in their bill, united with themselves a person between
whom and one of the defendants, the court could not take jurisdiction. By
striking out his name, the impediment was removed, and the jurisdiction
between the other parties remained as it would have stood, and his name
never been inserted in the bill. The *court could perceive no objec- |
tion founded in convenience or in law to this ceurse. It is impossible
to draw a distinction, sc far as respects jurisdiction, between striking out
the name of a plaintiff and of a defendant. The citizen of Ohio may have
been a more necessary party in the cause than the citizen of Pennsylvania,
I_{ad it been otherwise, the same principle which sustained the one altera-
tion, would have sustained the other.

: _In the case of Cameron v. MeRoberts, 3 Wheat. 591, John McRoberts, a
citizen of Kentucky, filed his bill in the court of the United States, against
Oh:?rles Cameron, a citizen of Virginia, and other defendants, without any
designation of their citizenship. The defendants appeared and answered,
and a decree was pronounced for the plaintiff. Upon a motion to set aside

165

*oa1

&U4

*262




262 SUPREME COURT [Jan’y
Vattier v. Hinde.

th« decree, and to dismiss the suit for want of jurisdiction, the judges were
divided in opinion on the following point, which was certified to this court.
¢“Had the district court jurisdiction of the cause as to the defendans
Cameron and the other defendants? If not, had the court jurisdiction as
to the defendant Cameron alone ?” The certificate of this court was, that
if a joint interest vested in Cameron and the other deferdants, the court had
no jurisdietion over the cause. If a distinet interest vested in Cameron, so
that substantial justice (so far as he was interested) could be done, without
affecting the other defendants, the jurisdiction of the court might be exer-
cised as to him alone. The other defendants were represented, on the
motion, to be citizens of Kentucky ; but this is of no importance, since the
jurisdiction of the court was as much affected by the omission to aver that
they were aliens or citizens of some other state, as it would have been by
the averment that they were citizens of Kentucky. This certificate applies
to the state of parties at the time of the decree, and atfivms this. principle.
If the defendants have distinet interests, so that substantial justice can he
done, by decreeing for or against one or more of them, over whom the court
has jurisdiction, without affecting the interests of the others, its jurisdiction
may be exercised as to them.

47 If, then, when this cause came on for hearing, Abraham *Garrison
"4 had still been a defendant, a decree might then have been pronounced
for or against the other defendants, and the bill have been dismissed as to
him, if such decree could have been pronounced as to them, without affect-
ing his interests. We perceive no principle of reason or law which opposes
this course. The incapacity of the court to exercise jurisdiction over Gar-
rison, could not affect their jurisdiction over other defendants whose inter-
ests were not connected with his, and from whom he was separated, by
dismissing the bill as to him,

The second error assigned is attended with more difficulty. 1t is, that
Abraham Garrison is a necessary party, without whom a decree ought not
to be made. 'This objection derives additional force from the fact, that the
former decree was reversed, because he had not been made a party. Did
the case now appear under precisely the same circumstances as at the former
hearing, the same decree would undoubtedly be now pronounced. But it
is insisted by the counsel for the appellees, that circumstances have so
changed, as to require a different decision. It did not appear in the 1'9(:01'&,.
as formerly brought up, that Garrison was not within the jurisdiction of
the court. This circumstance is undoubtedly entitled to great considera-
tion, and has always received it. It is the settled practice in the courts of
the United States, if the case can be decided on its merits, between those
who are regularly before them, to decree as between them ; although other
persons, not within their jurisdiction, may be collaterally or incidentally
concerned, who must have been made parties, had they been amenable to
its process, this circumstance shall not expel other suitors who have @
constitutional and legal right to submit their case to a court of the
United States, provided, the decree may be made, without affecting those
interests. ~—

In the case of Osborn v. Bank of the United States, 9 Wheat. 738, this
point was made and relied on by the appellants. A tax had been imposed
by the legislature of Ohio on the Bank of the United States, which had been
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forcibly levied by the officer employed to collect it. A bill was filed against
this ofticer, and against the auditor and treasurer of the state, praying that
the money might be restored to the bank, the act imposing the tax being
unconstitutional. The *process was served, while the money was yct (264
in the hands of the officer. The court decreed the restoration of the = =
money, and the defendants appealed. The appellants insisted, that the state
of Ohio was the party really interested ; that the treasurer, auditor and col-
lecting officer were its agents ; and that no decree could be made, unless the
principal could be brought before the court. This court admitted the direct
interest of the state, and added, “had it been within the power of the bank
to make it a party, perhaps, no decree onght to have been pronounced in the
cause, until the state was before the court ; but this was not in the power
of the bank.” The jurisdiction of the court was sustained, and the decree
aflirmed.

This is a stronger case than that under consideration. The money in
contest would have been paid into the treasury of the state, had the bill
been dismissed for want of proper parties. The decree arrested the money
in its progress to the treasury, and restored it to the bank. All must admit,
that the state ought to have been made a party, had it been amenable to
the process of the court. Yet this direct interest did not restrain the court
from deciding the merits of the cause between the parties before it. 1In the
case at bar, Abrabam Garrison has no claim, legal or equitable, to the prop-
erty in contest. No decrce could be made against him, and he has filed his
answer disclaiming all interest in the cause. It is true, that his answer is
not evidence as an answer, since the court had no jurisdiction as to him.
But in a question concerning himself only—in a gquestion whether the court
will abstain from exercising its jurisdiction between parties, in some of
whom the whole title in law and equity is vested, lest his interests should
be affected—his disclaimer of all interest, appearing in the form in which it
appears, cannot be disregarded.

The rule that the court will proceed, although persons interested are not
parties, if those persons are not within its jurisdiction, has been adopted also
by the court of chancery in England. 'There, as here, the general rule is,
that “all persons materially interested in the subject ought to be parties, in
order to prevent a multiplicity of suits, and that there may be a *com- %265
plete decree between all parties having material interests ; but this L
being a general rule, established for the convenient administration of justice,
is subject to some exceptions, introduced from necessity, or with a view to
practical convenience. “Thus,” continued Mr. Maddock (vol. 2, p. 142),
“where persons interested are out of the jurisdiction of the court, and
it is stated so in the bill, and proved, it is not necessary to make them
parties.”

Had the case on the former hearing appeared as it now appears ; had it
been then krown, as it is now known, that making Garrison a party would
turn the plaintiffs out of court, and that he disclaimed all interest in the
cause ; had these facts appeared in the former record ; we think the decree
would not have reversed, for the cause assigned for its reversal. We are,
therefore, of opinion, that the court committed no error in making their
decree between the remaining parties, after the bill had been dismissed as
to Abraham Garrison.
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These preliminary objections being removed, we proceed to consider the
rights of the parties. A question has been made respecting the admis-
sibility of great part of the testimony on which these rights depend. Before
the original decree was made, while the cause was depending in the circuit
court, the parties, by their counsel, filed a consent in writing for the admis-
sion of all the testimony which had been taken in several suits which were
depending between some of the same parties, relative to the same contro-
versy, in all the suits both in law and equity. Under this agreement, all
the depositions were read, without objection, at the hearing of the cause.
‘When the decree then pronounced was reversed, and the cause remanded,
the counsel for Vattier objected to such of the depositions as were not reg-
ularly taken ; and now allege, in support of the objection, that the consent
was no longer binding. That the order to proceed de novo was equivalent
in effect to dismissing the bill without prejudice ; and that new parties are
brought into the cause. The only really new party was Abraham Garrison,
and the testimony was never used for or against him. The bill, as to him,
wggel 73S dismissed, before the cause came to a hearing. The *new par-

1 ties plaintiffs are the representatives of Belinda Hinde, an orig-
inal plaintiff, and the proceedings are revived in their names, by the order
of the court, on their bill of revivor. Under such circumstances, the settled
practice is, to use all the testimony which might have been used had
no abatement occurred. The representatives take the place of those whom
they represent, and the suit proceeds in its new form, unaffected by the
change of name. The reversal of the original decree cannot annul the writ-
ten consent of parties for the admission of testimony. That consent was
not limited in its terms to the first hearing, but was co-extensive with the
cause. The words in the decree of reversal, that the parties may proceed
de novo, are not equivalent to a dismissal of the bill, without prejudice ;
nor could the court have understood them as affecting the testimony in the
cause, or as setting aside the solemn agreement of the parties. The testi-
mony, therefore, is still admissible, to the extent of that agreement.

As the appellees claim under Thomas Doyie, Juu., the first inquiry is into
the validity of his title. It is derived, as is stated in the original bill, from
Abraham Garrison, who sold to William and Michael Jones. This sale is
proved by the receipt given for the purchase-money, which receipt also con-
tains a stipulation for a conveyance.

An objection is made to its admission in evidence, because it has not been
proved by the subscribing witness. Some affidavits were filed, which state,
that after diligent inquiries at his former place of residence, no intelligence
could be obtained respecting him, nor had he been heard of for many years.
These affidavits are also objected to, because not regularly taken on notice.
The validity of this objection need not be examined, because the receipt 18
more than thirty years old, and is not only free from suspicion, but is sup-
ported by other testimony. In such a case, the subscribing witness may be
dispensed with. Bull. N. P. 255 ; 1 Stark. on Evid. 342. This paper vests
an equitable title in William and Michael Jones. The bill alleges that 2
deed in pursuance of it was soon afterwards executed, and there is much
*267] reason to believe, that the *allegation is true ; but the deed %s lo'st, and

~ "4 the proof of its existence is not thought sufficient to establish it.
In March 1800, a deed was executed by William Jones, for and on behalf
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of his partner Michael and himself, conveying the lot No. 86 to Thomas
Doyle, Jun. The appellants insist, that this deed is fraudulent ; that the con-
sideration moved from Thomas Doyle, the father ; and that the conveyance
was made, at his instance, to his son, then an infant, for the purpose of pro-
tecting the property from the creditors of the father, who was then insolvent.
The appellees insist, that the money paid, was in truth the money of the son,
then in the hands of the father, and that the transaction was a fair one.
They admit, that Thomas Doyle, sen., was indebted, but not insolvent. The
bill states that the money of the son came to the hands of his father, in the
following manner.

John Bradshaw, the intimate friend and brother officer of Thomas Doyle,
being an old bacheior, without near relations, executed a voluntary bond to
the son of his friend, for two hundred and fifty acres of valuable land, part
of a larger tract, which he deposited with the father, for the use of the son.
This statement is corroborated by the will of Bradshaw, in which he gives
the residue of the land, and all his other property to Thomas Doyle.
What is denominated a bond, is, in substance, a deed poll. It describes the
tract of land, of which the two hundred and fifty acres it purports to convey
are a part ; and then, for a valuable consideration, bargains and sells the said
two hundred and fifty acres to Thomas Doyle, Jun., son of Major Thomas
Doyle, a major in the service of the United States. This bond or deed is
attested by two witnesses, and bears date the 7th day of Janunary 1794. The
handwriting of one of the subscribing witnesses, who is dead, is proved ; and
a witness testifies, that he has heard nothing concerning the other, though
he has made inquiry for him. The bandwriting of Bradshaw is also proved.

On the 17th of May 1796, Thomas Doyle, the father, made the following
assignment of this instrument. “In consideration of four hundred dollars
to me in hand paid, I sign over, in behalf of my son, Thomas Doyle, Jun.,
my right and title to the within *mentioned tract of land, and obligate %968
myself in the penalty of six hundred dollars, that when he becomes of L
sufficient age, that he will sign over his right and title of the same, agree-
able to law.” (Signed) Thomas Doyle. The payment of the consideration
money specified in the assignment is proved.

Thomas Doyle, then, was, in May 1796, indebted to his son for money
received to his use, in the sum of $400. Although the son might, when of
age, have refused to receive this money, and have asserted his title to the
two hundred and fifty acres, had the tract of which it was a part remained
the property of his father, the devisee of Bradshaw, or of a purchaser with
notice, yet he was not compellable to assert it ; and, his title not being on
record, he could not have asserted it against a purchaser without notice.
Thomas Doyle, the son, then was a bond fide creditor of his father, for the
sum of $400. The circumstances under which this debt was created, or the
relationship between the parties, cannot render it less sacred.

In March 1800, Thomas Doyle, being thus indebted to his son, directed
?he conveyance of lot No. 86 to be made to him, declaring at the time, that
!t was made in consideration of the debt he owed for his son’s land sold to
Yance. Had this transaction been in favor of any other creditor than a son,
1ts fairness could never have been impeached. Had he, as guardian for any
pther person, secured a debt, under the same circumstances, the helpless
Infancy of the ward would not have tainted the transaction with fraud. The
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connection between the parties may excite suspicion, may justify a more
serutinizing investigation of all the circumstances ; but if the result of this
investigation be, as we think it is, that the conveyance was in payment of a
debt, of the most sacred obligation, a debt which a conseientious debtor ought
to have paid, it is valid in law. The consideration meuntioned in the deed,
is $350, and it is not snggested, that the lot was worth more than that sam.
This deed counld pass only the interest of William Jones. But it purported
to convey the interest of both partners. The presumption arising from the
language of the deed, and the connection between the parties, that the land
%991 WS considered as *an article of merchandise, and supposed to be con-

' veyed as such an article, is strengthened, if not confirmed, by the
deed of confirmation afterwards made by Michael Jones, the other partner
and joint-owner of the lot, and by his deposition, which states that the pur-
chase was made by William, the acting partner, who directed the convey-
ance to be made to the firm.

This being the title of Thomas Doyle, Jun., we are next to inquire,
whether it has descended on Belinda, the plaintiff in the original suit, and
his sister on the part of the mother. The plaintiffs make two objections to
her title. 1st. That she was not born in lawful wedlock, and was, therciore,
incapable of taking lands by descent. 2d. That if legitimate, she could not
inherit this from her half-brother ; because she is not of the blood of the
first purchaser.

1. Belinda was the daughter of James and Margaret Bradford. Several
witnesses testify that they lived together as man and wife, acknowledged
each other in that character, and were reputed to be lawfully married. The
will made by Mr. Bradford, after being mortally wounded, bequeathes one-
half of his estate to his wife, Margaret Bradford, “now pregnant ;" and the
other half to his child, “of which ” she was then pregnant. To this testi-
mony, the appellant opposes some rumors that they were married by a
military officer, a person not authorized to perform the ceremony. We
cannot hesitate on this question. Belinda Bradford, the child mentioned in
the will of her father, must, unquestionably, be considered as legitimate.

2. It is alleged, that she could not inherit this lot, unless Thomas Doyle,
Jun., died before the enactment of a law which limited the inheritable
capacity of the half-blood to the blood of the first purchaser; and the
appellants insist, that this fact is not proved. The court has not inquired
into it, because Thomas Doyle, Jun., is himself the first purchaser, and may
transmit the lot to his half-sister, whether on the part of the father or mother.
The plaintiff Belinda then succeeds to all the rights of Thomas Doyle, Jun.,
in the lot in controversy. :
%2701 *We are next to inquire, how those rights are :Lffegted by the title

"' of the appellants. Charles Vattier, the appellant, claims under a s'ale
made in 1802, by the sheriff of Hamilton county, by virtue of an execuation
issued on a judgment obtained against Thomas Doyle, which he says was
levied on lot No. 86. At this sale, he alleges that he was the highest bidder,
and, as such, became the purchaser. The sheriff made the deed on the 14th
of July 1828. The consideration expressed is $90. The appellees ‘dO not
admit the fact, that this lot was really sold as the property of Thomas
Doyle. The testimony, which would seem to be conclusive, that th1§ lot
was sold, as alleged by Vattier, is repelled by circumstances of great weight.
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But, admitting this fact to be completely established, its influence in the
cause is countervailed by the circumstance, that Thomas Doyle had no
semblance of title, in law or equity, to the lot on which the execution was
levied, The deed of William Jones, in the name of William and Michael
Jones, conveying the lot to Thomas Doyle, Jun., was recorded in March
1800. If persons were not bound to notice this deed, because the title of
Jones did not appear on the record, still there was no trace of title from any
person whatever to Thomas Doyle. This sale, then, was totally unauthor-
ized, and counld eonvey nothing ; no title being in Vattier, he could convey
none to Findley. If then, at any time before the deed from Garrison to
Findley, a controversy had arisen respecting the title to this lot between
the heirs of Thomas Doyle, Jun., and Charles Vattier, or his vendee, each
claiming a conveyance of the legal title, the decision must have been in
favor of Doyle’s heirs. They had, if not the legal right, a complete equita-
ble title, to which no single objection could be made.

Was the conveyance from Garrison to Findley made under circumstances
which ought to defeat this title? Charles Vattier having become largely
indebted to James Findley, this lot, with other property, is said to have
been transferred to him, in 1807, in part satisfaction of the debt. The con-
veyance, if any was made, is not adduced ; nor have we any satisfactory
evidence, if one was made, that it included this lot. It is not pretended,
that any money was paid, in *consequence of this arrangement. [*on
Some considerable time after it, Findley, having become fully ap- © =
prised of the defect in his title, and of the conveyance to Thomas Doyle,
Jun., applied to Garrison, and in 1815, obtained a conveyance from him.
He afterwards conveyed this property to Vattier, If Vattier can now be
deemed a purchaser without notice, his title cannot be disturbed.

It is not alleged, that either Vattier or Findley was without knowledge
of the rights of the appellees, when the legal title was acquired. It is con-
tended that they acquired the property and paid the purchase-money, with-
out this knowledge, and might, therefore, conscientiously protect themselves,
by getting in the legal estate. Let this allegation be examined.

In 1802, Vattier purchased the title of Thomas Doyle, the elder, who had
no title whatever. Whether he knew that a conveyance had been made to
Thomas Doyle, the younger, or not, is immaterial. He could acquire
nothing. The principle caveat emptor is completely applicable.  The rules
respecting a purchaser without notice, are framed for the protection of him
who purchases a legal estate and pays the purchase-money, without know-
ledge of an outstanding equity. 'They do not protect a person who acquires
no semblance of title ; they apply fully only to the purchaser of the legal
estate. Even the purchaser of an equity is bound to take notice of any
prior equity. Vattier’s original purpose, then, cannot avail him, because he
was bound to notice the equity of Doyle. But there is, we think, much
reason to believe, that he had actual notice of that equity ; or, at any rate,
was informed of ecircumstances which ought to have led to such inquiry as
would have obtained full notice.

The title of Garrison, under whom Doyle was supposed to claim, is pre-
Sumed by the law to have been known to Vattier; he ought to have
Inquired into it. In his answer, he says, “he has been informed and
believes, that some kind of a contract was made by the said Abraham Gar
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rison with William and Michael Jones, for the sale to them of the lot afore-
said.” He does not state the time when this information was obtained, nor
*972] is there any reason to believ.e, that it was subsequent to his *purchase.

He also admits his information and belief, that W. and M. Jones sold
their right to Thomas Doyle, the elder, who paid them the full consideration
for the same, and took in his own right, and in the right of his son. IHe
does not say, when this information was obtained. He says, he had no other
knowledge of the title of Thomas Doyle to the lot than its being called
his, and being sold as his. These circumstances lead to the opinion, that this
information was received anterior to his purchase.

In so small a society as was then settled in Cineinnati, it is not probable
that the title of Thomas Doyle, the son, which was of record, should have
been unknown. It would, most probably, be the subject of conversation.
But be this as it may, a purchaser was bound to make inquiries from Gar-
rison. Had the lot been sold as the property of Garrison, full notice of the
equity of Jones and of Doyle would be required, to defeat the rights of the
purchaser ; but, being sold as the property of Thomas Doyle, sen., the pur-
chaser was bound to inquire into his title. In making these inquirics, Vat-
tier, if he then possesses a knowledge of the sale to Jones (and if he did
not, he ought to have been more explicit in his answer), should have
searched for a conveyance from Jones to Doyle. He must have found one
from Jones to Thomas Doyle, Jun. Under these circumstances, Vattier
ought to have taken notice of the prior equity of Doyle ; if he did not, he is
chargeable with negligence.

But it has been argued, that Findley purchased what he supposed to be
a legal title, and might protect himself, after discovering his mistake.
Several answers have been given to this argument. The lot was understood
to have been sold as the property of Thomas Doyle, sen., and the sheriff’s
deed to Vattier stated it to be sold as the property of John C. Symmes,
under an execution against him. Symmes had no title. If it was actually
sold as the property of T. Doyle, sen., he could show no semblance of title.
James Findley, therefore was bound to know that he received from Vattier
a property to which the vendor had no other right than was given in posses-
sion. He was, consequent;y, bound to take notice of all existing equities,
*973] and *could not maintain his possession again.st them. : Had hre b(-%en

about to make a purchase, he must have examined the title of Vattier,
and must have discovered that he had none. Upon such examination, the
deed from Jones could scarcely have escaped his notice. Findley had paid
no money for the lot. The character of the transaction between Vattier and
himself is not explained. A new arrangement of all their affairs appears to
have taken place, by which this lot was returned. Previous to this new
arrangement, he had full notice of the title of the appellees, and with this
notice, purchased from Garrison at a great undervalue. It is not al]eged,
nor can we presume, that he was driven to tnis purchase as the only refuge
to protect himself from loss. Had such an allegation been made, it would
require an examination of the contract and transactions between himself and
Vattier ; but it is not made. )

Upon a full consideration of all the circumstances under which Findley
bought from Garrison, we cannot consider him as entitled to that protection
which a court f equity affords to a man who purchases a legal title, and
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pays the purchase-money, without notice of an equity existing against the
property which had been sold to him. At the time of acquiring the legal
title, he had full notice of the equity of the appellees ; and we do not think,
he has shown himself to have been placed in a situation which would justify
his procuring a conveyance from Garrison. If he was not himself protected
against the equity of Doyle’s representatives, he could communicate no pro-
tection to Vattier, who had himself full notice. The conveyance to Lytle,
and the reconveyance from him, cannot affect the case, because no money
was paid.

If, then, the case of the appellees had been correctly stated in their bill,
we should have thought them entitled to the relief for which they prayed.
But it was not correctly stated. The bill sets forth a title in Belinda, the
wife of Thomas S. Hinde, by direct descent from ber brother to herself, and
insists on this title. The answer resists the claim, because the land had been
conveyed by the plaintiffs, before the institution of their suit, *to (%94
Alexander Cummins. The plaintiffs, in their replication, admit the t =
execution of the deed to Cummins, but aver that it was made in trust to
reconvey the same rights to the said Thomas, to be held by him in trust for
the use and benefit of the said Belinda and her heirs, and to enable the said
Thomas the more conveniently to anage, litigate and protect the said
rights ; and that the said Alexander Cummins did, afterwards, in execution
of the said trust, make a deed to the said Thomas, which is recorded in the
proper county. The deed referred to is exhibited, but expresses no trust
for the wife and her heirs, Will the rules of the court of chancery permis
this departure in the replication from the statements of the bill? 4

It is well settled, that a decree must conform to the allegations of the
party, as well as to his proofs. The answer, supported as it is by the deed
to Cummins, would have put the plaintiffs out of court, had they not made
a new case in their replication. Ought not this case to have been made in
their bill, and can the omission to make it be supplied by averments in the
replication? The act for regulating processes in the courts of the United
States (1 U. S. Stat. 276), enacts, that “the forms and modes of procced-
Ing” in courts of equity and in those of admiralty and maritime jurisdiction,
shall be “according to the principles, rules and usages which belong to courts
of equity and to courts of admiralty, respectively, as contradistinguished
from courts of common law ;” subject, however, to such alterations, &c.
This act has been generally understood to adopt the principles, rules and
usages of the court of chancery of England. By the principles, rules and
usages of that court, the plaintiffs, in such a case as this, must have amended
their bill. 2 Madd. Ch. 275, 286 ; Mitf. Pl. 256. They could not have been
Permitted to make a new case in their replication. The act permits this
court to prescribe rules for the practice of the circuit courts. Rules have
b'een prescribed in pursuance of this power, but they allow a special replica-
tion to be filed only with leave of the court. This replication was filed with-
out leave, and is, consequently, not saved by the rule. We think it obviously
Proper, that the real case should have been stated in the bill, and that the
decree ought not to have been *pronounced, in the actual state of the *o2n5
pleadings. For this fault, we are of opinion, that the decree ought [
to be reversed, and the cause remanded, with directions to permit the plain-
tiffs to amend their bill.
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Tuis cause came on to be heard, on the transeript of the record from the
circuit court of the United States for the district of Ohio, and was argued
by counsel : On consideration whereof, this court is of opinion, that to
entitle themselves to the decree which was pronounced in their favor, the
plaintiffs in the circuit court ought to have stated their case truly in their
bill, as it now appears on the record, and that after the amended answer was
filed, showing the deed from Thomas S. Hinde and Belinda his wife to Alex-
ander Cummins, the plaintiffs ought to have obtained leave to amend their
bill, so as to introduce into it the reconveyance from Alexander Cummins
to Thomas S. Hinde, on the trusts agreed on between the parties, instead of
alleging this new matter in their replication. This court is further of opin-
ion, that the circuit court ought not to have pronounced its decree, and that
for this cause, the decree ought to be reversed, and is hereby reversed, so
far as it directs a conveyance to be made by the appellant, Charles Vattier,
and the cause 18 remanded to the circuit court, with directions to permit the
plaintiffs to amend their bill.

#976] *Cuarnes A. Davis, Consul-General of the King of Saxony, Plain-
tiff in error, ». Isaac Packarp, HEnry Disprer and WiLLiam
Murprry, Defendants.

Jurisdiction of swits against foreign consuls.— Recognisance of bail.

The record of the proceedings in this case, brought up with the writ of error to the court for
the correction of errors of the state of New York, showed, that the suit was commenced in the
supreme court of the state of New York, and that the plaintiff in error, who was consul-general
of the king of Saxony, did not plead or set up his exemption from such suit, in the supreme
court ; but on the cause heing carried up to the court for the correction of errors, this matter
was assigned for error jn fact; notwithstanding which, the court of errors gave judgment
against the plaintiff in error ; the courtof errorsof New York having decided that the character
of consul did not exempt the plaintiff in error from being sued in the state court, the judgment
of the court of errors was reversed.

As an abstract question, it is difficult to understand, on what ground a state coart can claim juris-
diction of civil suits against foreign consuls; by the constitution, the judicial power of the
United States extends to all cases affecting ambassadors, other public ministers and consuls ;
and the judiciary act of 1789 gives to the district courts of the United States, exclusively of the
courts of the several states, jurisdiction of all suits against consuls and vice-consuls, except for
certain offences enumerated in the act.

It has been repeatedly ruled in this court, that the court can look only to the record, to ascertain
what was decided in the court below.

Matter assigned in the appellate court, as error in fact, never appears upon the record of the
inferior court; if it did, it would be error in law ; the whole doctrine of allowing, in the appel-
late court, the assignment of error in fact, grows out of the circumstance, that such matter does
not appear on the record of the inferior court.!

If a consul, being sued in a state court, omits to plead his privilege of exemption from the suit,
and aflterwards, on removing the judgment of the inferior court to a higher court by writ of
error, claims the privilege, such an omission is not a waiver of the privilege. If this were
to be viewed mcrely as a personal privilege, there might be grounds for such a conclusion, but
it cannot be so considered ; it is the privilege of the country or government which the cousul
represents ; this is the light in which foreign ministers are considered by the law of nations;
and our constitution and laws seem to put consuls on the same foeting in this respect.

1 The plea in nullo est erratum to an assign- McEwen, 5 S. & R. 873. But, if not well as-

ment of error in fact, is in admission of the fact signed, is only operates as a demurrer. Moody

asigned for error. Harvey v. Rickett, 15 Johns. . Vreeland, u¢ supra.

87; Moody ». Vreeland, 7 Wend. 55 ; Moore ».
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If this privilege or exemption was merely personal, it can hardly be supposed, that it would have
been thought sufficiently important to require a special provision in the constitution and laws
of the United States; higher considerations of public policy, doubtless, led to the provision ;
it was deemed fit and proper, that the courts of the government, with *which rested the reann
regulation of foreign intercourse, should have cognisance of suits against the represen- L
tatives of such foreign government.

The action in the supreme court of New York against the defendant, was on a recognisance of
bail, and it was contended, that this was not an original proceeding, but the continuance of a
suit rightfully brought against one who was answerable to the jurisdiction of the court in which
it was instituted, and in which the plaintiff in error became special bail for the defendant ; and
therefore, the act of congress did not apply to the case: Held, that the act of congress being
general in its terms, extending to all suits against consuls, it applied to this suit.

A suit on a recognisance of bail is an original proceeding ; a scire facias upon a judgment, is, to
some purposes, only a continuation of the former suit; but an action of debt on a judgment
is an original suit.

An action of debton a recognisance of bail may be brought in a different court from that in which
the original proceedings were commenced.

Davis . Packard. 6 Wend. 827, reversed.

Exrror to the Court for the Correction of Errors of the State of New
York. The defendants in error, Isaac Packard and others, instituted a suit
in the supreme court of judicature of the state of New York, against Isaac
Hill and Ralph Haskins ; and at August term 1824, of that court, Charles
A. Dayvis, the plaintiff in error, entered into a recognisance as special bail
of Isaac Hill. Judgment having been obtained against the defendant, Isaac
Hill, in that suit, the plaintiffs in the same, Isaac Packard and others,
brought an action of debt on the recognisance, in the same court, against
Charles A. Davis, as bail, to January term 1830. To this action, Mr. Davis
appeared by attorney, and upon several issues of fact and in law, judgment
was rendered against him, at May term of the court, for $4538.20 debt, and
$469.09 damages and costs. Upon this judgment, Mr. Davis prosecuted a
writ of error to the court for the correction of errors for the state of New
York.

In the court for the correction of errors, the plaintiff assigned as error,
“that he, the said Charles A. Davis, at the time of the commencement of
the suit of the said Isaac Packard, Henry Disdier and William Murphy
against him the said Charles A. Davis, was, and ever since hath -continued
to be, and yet is, consul-general of his majesty the King of Saxony,
*in the United States, duly admitted and approved as such by the Chsite
president of the United States. That being such, he ought not, L 3
according to the constitution and law of the United States, to have been
Impleaded in the said supreme conrt, but in the district court of the United
States for the southern district of New York, or in some other district
court of the said United States ; and that the said supreme court had not
Jurisdiction, and ought not to have taken to itself the cognisance of the
8ald cause ; therefore, in that, there is manifest error. And this he,
the said Charles A. Davis, is ready to verify; wherefore, he prays that
the judgment aforesaid, for the error aforesaid, may be revoked, annulled
anq altogether held for nothing, and that he may be restored to all things
which he hath lost by occasion of the judgment aforesaid.”

. To this assignment of errors, the defendants in the court for the correc-
tion of errors filed the following plea : ¢ And the said Isaac Packard and
others, defendants in error, before the president of the senate, senators and
chancellor of the state of New York, in the court for the correction of
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errors, at the city-hall of the city of New York, by David Dudley Field,
their attorney, come and say, that there is no error in the record and pro-
ceedings aforesaid, nor in the giving of the judgment aforesaid ; because
they say, that it nowhere appears by the said record, proceedings or judg-
ment, that the said Charles A. Davis ever was consul of the king of Saxony ;
and they pray that the said court for the correction of errors may proceed
to examine the record and proceedings aforesaid, and the matters aforesaid
above assigned for error, and that the judgment aforesaid may be in all
things affirmed. But because the court aforesaid is not yet advised what
judgment to give of and concerning the premises, a day, therefore, is given
to the said parties here, wheresoever, &c., to hear their judgment thereon,
for that the said court is not yet advised thereof.”

“ Whereupon, the said court for the correction of errors, after having
heard the counsel for both parties, and diligently examined and fully under-
stood the causes assigned for error, and inspected the record and pro-
cess aforesaid, did order and adjudge, that the judgment of the supreme
court be in all things affirmed ; that the plaintiff take nothing by his writ,
%979] -and that *the defe.ndants 20 ‘wi_thout day ; that the defendants

in error recover against the plaintiff in error their doukle costs in
defending the writ of error in this cause, to be taxed, and also interest on
the amount recovered, by way of damages, and that the record be remitted,
&c. Therefore, it is considered by the said court for the correction of
errors, that the judgment of the supreme court aforesaid be and the same
is hereby in all things affirmed. It is furtber considered, that the said
defendants in error recover against the plaintiff in error their double costs,
according to the statute in such case made and provided, to be taxed,
in defending the writ of error in this cause, and also interest on the amount
recovered, by way of damages. And hereupon, the record aforesaid, as also
the proceedings aforesaid in this same court for the correction of errors in
the premises had, are to the said supreme court, wheresoever the same may
be held, remitted, &c.” Upon this judgment, Mr. Davis brought the case
before this court by a writ of error.

At the January term 1832, the counsel for the defendants in the writ of
error, R. Sedgwick, moved to dismiss the writ of error for want of jurisdic-
tion. White, having appeared for the plaintiff in error, the motion, after
argument, was dismissed. 6 Pet. 41.

The case now came on for argument on the following points presented
for the consideration of the court, by White, for the plaintiff in error. I
The plaintiff in error being a foreign consul, the supreme court of New York
had no jurisdiction of the case. 2. The defect of the jurisdiction was not
cured by appearing and pleading to the action. 3. The court for the cor
rection of errors in New York erred, in not receiving the plea of the plaintiff
in error, and in giving a judgment against him. 4. The judgment of the
court for the correction of errors, being the highest court of the state, and
against the rights, privilege and exemption claimed by a consul, ought t0.b6
*250] *reversed and set aside ; because it was in violation of the constitution

and laws of the United States.

Mr. White cited 6 Pet. 45 ; 2 Laws of New York 166, 601 ; 1 Binn. 138;
6 Wheat. 558 ; 12 Johns. 493, 469; 4 W. C. C. 482 ; 3 Dall. 475 ; 9 Hast

176




1833] OF THE UNITED STATES. 280
Davis v. Packard.

447 5 2 Pet. 157 ; 8 Ibid. 202, 207. To show that the action of debt on a
recognisance of bail was an original suit, he cited, 3 Petersdorff’s Abr. 210 ;
3 Salk. 205 ; 4 T. R. 855 ; 2 Saund. 71 a; Tidd’s Pract. 1099 ; 2 Archbold’s
Pract. 86 ; 2 Marsh. 232 ; 1 Dow. & Ry. 126 ; 4 Eng. Com. Law 360 ; 16
Ibid. 126 ; 18 Ibid. 212 ; 1 Chitty 718 ; 7 Johns. 318 ; 9 Ibid. 80; 12 Ibid.
459 ; 13 Ibid. 424.

R. Sedgwick submitted to the court a printed argument for the defend-
ants in error, in which the following points were urged for the consideration
of the court. 1. The court of errors had not jurisdiction of the question
raised by the writ of error to this court. 2. No decision was made by that
court upon any question mentioned in the 25th section of the judiciary act.
He cited Tidd’s Pract. 1055-6 ; 3 Wend. 180 ; 2 Cow. 50; 2 Wend. 145 ; 4
Ibid. 179 ; 5 Revisors’ Reports 69.

The suit below having been on a recognisance of bzil, was properly
brought in the supreme court. 3 Maule & Selw. 385-6; 6 T. R. 365; 1
Mason 4386 ; 3 Dall. 475. The recognisance of bail is the commencement of
the proceedings in regard to the bail. The court then had jurisdiction over
the defendant, it not appearing that he was then consul ; and this jurisdic-
tion could not be taken away by any subsequent appointment of defendant
as consul, 4 W. C. C. 482; 3 Dall. 475. The defendant below should have
pleaded to the jurisdiction. Bac. Abr. Error, K. 5; Mills v. Martin, 19
Johns. 33 ; Moo. & Malk. 875 ; 6 Wend. 329 ; 1 Pet. 498.

TroMpson, Justice, delivered the opinion of the court.—*The writ
of error in this case brings up for review a judgment recovered against
the plaintiff in error in the court for the correction of errors, in the state of
New York. The case was before this court at the last term (6 Pet. 41), on
a motion to dismiss the writ of error for want of jurisdiction. This court
sustained its jurisdiction tnder the 25th section of the judiciary act, on the
ground, that the decision in the state court was against the exemption set up
by the plaintiff in error, viz., that he being consul-general of the King of
Saxony, in the United States, the state court had not jurisdiction of the suit
against him. The principal difficulty in this case seems to grow out of the
manner in which the exemption set up by the plaintiff in error was brought
under the consideration of the state court, and in a right understanding of
the ground on which the court decided against it.

As an abstract question, it is difficult to understand, on what ground a
state court can claim jurisdiction of civil suits against foreign consuls. By
the constitution, the judicial power of the United States extends to all cases
affecting ambassadors, and other public ministers and consuls, &c. And
the judiciary act of 1789, § 9 (1 U. S. Stat. 76), gives to the district courts of
the United States, exclusively of the courts of the several states, jurisdiction
of ail suits against consuls and vice-consuls, except for certain offences men-
tioned in the act. The record sent up with the writ of error in this case,
shows that the suit was commenced in the supreme court of the state of New
IYOTk; and that the plaintiff in error did not plead or set up his exemption
1n that court, but on the cause being carried up to the court for correction
of errors, this matter was assigned for error in fact ; notwithstanding which
the court gave judgment against the plaintiff in error.

It has been argued here, that the exemption might have excluded by the
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court for the correction of errors, on the ground that it was waived by not
having been pleaded in the supreme court. It is unnecessary to decide
definitively whether, if such had been the ground on which the judgment
of the state court rested, it would take the case out of the revising power of
this court, under the 25th section of the judiciary act; for we cannot say,
#pgp] Judging from the record, that the judgment *turned on this point ;
“' but, on the contrary, we think the record does not warrant any such
conclusion.

It has been repeatedly ruled in this court, that we can look only to the
record, to ascertain what was decided in the court below. The question
before this court is, whether the judgment was correct, not the ground on
which that judgment was given. And it is the judgment of the court of
errors, and not of the supreme court, with which we have to deal. Looking
then to the record, we find, that when the cause went up, upon a writ of
error from the supreme court, to the court for the correction of errors, it
was assigned as error in fact, that Charles A. Davis, before and at the time
of commencing the suit against him, was, and ever since has continued to
be, and yetis, consul-general of his majesty the King of Saxony, in the
United States, duly admitted and approved as such by the president of the
United States. The record shows no objection to the time and place, when
and where this matter was set up, to show that the supreme court of New
York have not jurisdiction of the case. The only answer to this assignment
of errors is, that there is no error in the record and proceedings aforesaid,
nor in the giving the judgment aforesaid, because it nowhere appears by
the record, proceedings or judgment, that the said Charles A. Davis ever
was consul of the King of Saxony. This was no answer to the assignment
of errors ; it was not meeting or answering the matter assigned for error.
It is not alleged in the assignment of errors, that it does appear, by the
proceedings or judgment in the supreme court of New York, that Charles
A. Davis was consul of the King of Saxony.

Matter assigned in the appellate court, as error in fact, never appears
upon the record of the inferior court ; if it did, it would be error in law.
Suppose, infancy should be assigned as error in fact; would it be any
answer to say, that it nowhere appeared by the record, that the defendant
in the court below was an infant. The whole doctrine of allowing, in the
appellate court, the assignment of error in fact, grows out of the circum-
stance that such matter does not appear on the record of the inferior
court.

But the answer to the assignment of errors prays that the *court
for the correction of errors may proceed to examine the record and
preceedings aforesaid, and the matters aforesaid above assigned for error.
Under this informal state of the pleadings in the court for the correction of
errors, how is this court to view the record? The most reasonable conclu-
sion is, that the court disregarded matters of form, and considered th‘e
answer of the defendants in error as a regular joinder in error. And this
conclusion is strengthened, when we look at the form of the entry of judg-
ment. “ Whereupon, the said court for the correction of errors, after
having heard the counsel for both parties, and diligently examined and fully
understood the causes assigned for error,” &c., aflirms the judgment..

The only cause assigned for error was, that Charles A, Davis was
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consul-general of the King of Saxony ; and the conclusion must naecessarily
follow, that this was not, in the opiion of the court, a sufficient cause for
reversing the judgment. If it had been intended to say, it was not error,
because not pleaded in the court below, it would probably have been so
said. Although this might not perhaps have been strictly technical, yet as
the court gave judgment on the merits, and did not dismiss the writ of
error, it is reasonable to conclude, that the special grounds for deciding
against the exemption set up by the plaintiff in error, would have been in
some way set out in the affirmance of the judgment.

. If any doubt or difticulty existed with respect to the matters of fact set
up in the assignment of errors, the court for the correction of errors was, by
the laws of New York, clothed with ample powers to ascertain the facts.
The statute (2 Laws N. Y. 601) declares, “that whenever an issue of fact
shall be joined upon any writ of error returned into the court for the correc-
tion of errors, and whenever any question of fact shall arise upon any motion
in relation to such writ or the proceedings thereon, the conrt may remit the
record to the supreme court, with directions to cause an issue to be made up
by the parties, to try such question of fact, at the proper circuit court or
sittings ; and to certify the verdict thereupon to the court for the correction
of errors.” *No such issue baving been directed, we must necessarily
conclude, that no question of fact was in dispute ; and as the record
contains no intimation that this matter was not set up in proper time, the
conclusion would seem irresistible, that the court for the correction of
errors considered the matter itself, set up in the assignment, as insufficient
to reverse the judgment. This being the only question decided in that
court, is the only question to be reviewed here ; and viewing the record in
this light, we cannot but consider the judgment of the state court in direct
opposition to the act of congress, which excludes the jurisdiction of the
state courts, in suits against consuls.

But if the question was open for consideration here, whether the privilege
claimed was not waived by omitting to plead it in the supreme court, we
should incline to say, it was not. If this was to be viewed merely as a
bersonal privilege, there might be grounds for such a conclusion ; but it
¢annot be so considered. It is the privilege of the country or government
which the consul represents ; this is the light in which foreign ministers
are considered by the law of nations, and our constitution and law seem to
put consuls on the same footing in this respect. If the privilege or exemp-
tion was merely personal, it can hardly be supposed, that it would have been
thought a matter sufticiently important to require a special provision in the
constitution and laws of the United States. Higher considerations of public
policy doubtless led to the provision ; it was deemed fit and proper, that the
cowrts of the government, with which rested the regulation of all foreign
Itercourse, should have cognisance of suits againts the representatives o
§f\ch foreign governments. That it is not considered a personal privilege in
;‘;ag:a]nd, is e\;i(%e.nt from what fell from Lord KrLexsorovGH in the case of
ik fi_(t)all v.' Critico, 9 Kast 447: It was a motion to 'dlsc}‘la.rge the defend-
Statuteni Xlrest, on common bail, on the ground of his privilege und‘er the
BOROUG‘ nu. c. 12, as being _c?nsul-general from the Porte. Lord ErLEN-

H said, this is not a privilege of the person, but of the state he repre-
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sents ; and the defendant having been divested of the character *in which
he claims that privilege, there is no reason why he should not be subject to
process as other persons, and the motion was denied on this ground.

Nor is the omission to plead the privilege deemed a waiver, in England,
as i8 clearly to be inferred from cases where application has been made to
discharge the party from execution, on the ground of privilege, under the
statute of Ann., which is considered merely as declaratory of the law of
nations ; and no objection appears to have been made, that the privilege was
not pleaded. 38 Burr. 1478, 1676.

It may not be amiss barely to notice another argument which has been
pressed upon the court, by the counsel for the defendants in error, although
we think it does not properly arise upon this record. It is said, the act of
congress does not apply to this case, because, being an action upon a
recognisance of bail, it is not an original proceeding, but the continuation
of a suit rightfully commenced in a state court. 'The act of congress is
general, extending to all suits against consuls ; and it is a little difficult to
maintain the proposition, that an action of debt upon recognisance of bail
is not a suit. But we apprehend the proposition is not well founded ; that
it is not, in legal understanding, an original proceeding. It is laid down in
the books, that a scire facias upon a recognisance of bail is an original pro-
ceeding ; and if so, an action of debt upon the recognisance is clearly so.
A scire facias upon a judgment is, to some purposes, only a continuation
of the former suit; but an action of debt on a judgment is an original
suit. It is argued, that debt on recognisance of bail, is a continuation of
the original suit, because, as a general rule, the action must be brought in the
same court. Although this is the general rule, because that court is sup-
posed to be more competent to relieve the bail, when entitled to relief, yet,
whenever, from any cause, the action cannot be brought in the same court,
the plaintiff is never deprived of his remedy, but allowed to bring his action
in a different court ; as, where the bail moves out of the jurisdiction of the
court. This is the settled rule in the state of New York; and it is surely
*286] a good reason.for *bringing the suit in another court, when the }aw

5 expressly forbids it to be brought in the same court where the original
action was brought. 2 Wms. Saund. 71 a; Tidd’s Pract. 1099 (6th ed.) ;
2 Arch. Pract. 86, b. 8, ch. 3; 7 Johns. 318; 9 Ibid. 80 ; 12 Ibid. 459;
13 Ibid. 424 ; 1 Chit. 713 ; 18 Eng. Com. Law 212, note a.

But the reversal of the judgment in this case is put on the ground, that
from the record we are left to conclude, that the court for the correction
of errors decided, that the character of consul-general of the king of Saxony,
did not exempt the plaintiff in error from being sued in the state court.
Jugdment reversed.

THIS cause came on to be heard, on the transeript of the record from
the court for the trial of impeachments and correction of errors for the
state of New York, and was argued by counsel : On consideration whereof,
it is the opinion of this court, that the plaintiff in error being consul-general
of the king of Saxony, exempted him from being sued.!

1 For the further proceedings in this case, see 10 Wend. 61; 8 Pet. 312.
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*Unton Bank of GEorgETOWN #. GEORGE B. MAGRUDER.

Notice of non-payment

W hether certain facts in reference to an alleged notice to an indorser, and demand of payment of
a promissory note by the maker, amounted to a waiver of the objection to the want of demand
and notice, is a question of fact, and not matter of law, for the consideration of the jury.

The court are entirely satisfied with their former decision in the case of the Union Bank of
Georgetown v. Magruder, 3 Pet. 87.

Exrror to the Circuit Court of the district of Columbia, and county of
Washington. The case is fully stated in the opinion of the court.

IKey, for the plaintiffs in error, cited, Z%ornton v. Wynn, 12 Wheat. 183;
Lonsdale v. Brown, 4 W. C. C. 149 ; 4 Dall. 109 ; 3 Pet. 187 ; 7 East 231;
Chitty on Bills 234, 202, 211, 236 ; 1 Esp. 303 ; 15 East 222 ; 2 Greenl. 207.

Cowxe, for the defendant in error, cited, 1 Dane’s Abr. 118 ; Dell v. Morri-
son, 1 Pet. 360 ; 12 Wheat. 186 ; 2 T. R. 713; 3 Bibb 102 ; 1 Saund. Plead.
& Ev. 117-19, 141 ; 3 T. R. 635.

Story, Justice, delivered the opinion of the court.—This cause was
formerly before the court upon a writ of error to the circuit court of the
district of Columbia, sitting for the county of Washington. The judgment
then rendered was reversed (Magruder v. Union Bank of Georgetown, 3 Pet.
87), and a venire fucias de novo awarded ; upon which, a new trial having
been had, the cause is again before us, upon a bill of exceptions taken by
the plaintiffs at the last trial.

The action is brought by the plaintiffs, as indorsees, to recover the con-
tents of a promissory note, made on the 8th of November 1817, by George
Magruder, deceased, whereby he promised, seven years after date, to pay to
George B. Magruder, the defendant, $643.21,with interest, for value received,
and which was indorsed before it became due by the defendant to the
plaintiffs,

*There are several counts in the declaration. The first is founded 4, o
on the liability of the defendant as indorser, and avers that the maker “ =
?f the note died before the note became due, and the defendant took admin-
1stration on his estate ; and after the note became due, to wit, on the 11th
day of November 1824, due demand of payment was made of the defendant,
as administrator, who refused to pay the same, and, having due notice,
became liable to pay the same. The second count alleges, that when the
note became due, the same not having been demanded of the maker, nor pro-
tested for non-payment, and notice not having beeu given to the defendant
(the defendant being before, and when the same became due, the admin-
Istrator of the maker), and the defendant, well knowing that the same had
not been paid, afterwards, on the 15th of November 1824, in consideration
thereof, and in further consideration that the plaintiffs would not bring suit
on the note against him as indorser, but would give time to him for the pay-
ment thereof (not saying for what time, or for a reasonable time), the defend-
ant promised that he would, ultimately, and in a reasonable time, pay the
8ame to the plaintiffs. Then follow the common money counts.

The bill of exceptions is in the following words: “In the trial of this
Cause, the plaintiffs, to support the issues on their part, offered a competent
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witness, Alexander Ray, who proved, that two or three days after the note
fell due, he had a conversation with defendant, asked him if he could arrange
the note ; that if he did not, probably the officers of the bank would be
blamed, he said, no officer should lose anything by him, and that there was
some property on Cherry street, which witness understood that George
Magruder in his lifetime owned ; that the would repair it, and that it would
become valuable. Mr. Thompson had had a previous conversation with him ;
the defendant had not, been informed by me, that the note was over due, and
not demanded. Also, James Thompson, who proved, that as soon as it was
discovered that the note was over, he and the cashier conversed about it ;
and about three or four days after it was over due, he determined to call on
%289 defend'ant, and request him to arrange it, and state *the circumstan('-,es
attending the note ; that he then called on defendant, and found him
from home ; left word, he wanted him, a day or two after, defendant called
at bank ; he went aside with him, told him the circumstances attending the
negleet in relation to the note, and requested him to take time and determine
what he would do as to arranging the note ; telling him that he did not wish
defendant to say a word to him to commit himself, but to consider whether,
if he did not arrange it, the bank might not do him a greater injury than
the amount of the note; that some time after this conversation, he had another
with defendant ; that the defendant asked him, if the debt was lost, whose
loss would it be ; would it fall on any of the officers of the bank ? Witness
replied, that he did not known how that would be, that he could not answer
that question ; that the bank would, perhaps, look to the ofticers ; and the
defendant then said, no ofticer of the Union Bank should Jose anything by
him ; that he afterwards had another conversation with defendant, in Mr.
Wharthon’s store ; that defendant said, “ he meant to pay the note, but
would take his own time for it ; that he would not put himself in the power
of the bank.” He thinks, this last conversation was about three or four
months after the note fell due. That just before the suit was brought, the
witness was desired by the president of the bank, to call on the defendant,
and know what he meant to do with the note; that he did so, and that
defendant then said, “I will pay that note now, if the bank will take the
house on Cherry street for what it cest me.” Witness reported the answer
to the president, who said, the bank did not want the house, and shortly
afterwards suit was brought. Plaintiffs further proved, that the defendant,
when the note fell due, and before, was administrator of the maker of the
note, George Magruder ; who had died before the note fell due, and who,
it is also admitted, was insolvent. ;
“ Whereupon, the plaintiffs, on the aforegoing evidence, prayed th¢
court to instruct the jury as follows : That if the jury believe, the defend-
ant held the above conversation, at stated by the witnesses, such conversi
tions amount to a waiver of the objection of the want of demand and
notice ; and the defendant is liable on the note, if the jury should
*believe, that the defendant made the acknowledgments and declar-

ations stated in the conversations, in reference to the claim of1 13{11‘3
And the

That if
ant, after
by the

*290]
bank upon him as indorser of the note ; which the court refused.
plaintiffs then prayed the court to instruct the jury as follows :
the jury believe, from the evidence aforesaid, that the defend
knowing of his discharge from liability as indorser of the said note,
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neglect to demand and give notice, said, that he meant to pay the note, but
should take his own time for it, and would not put himself in the power of
the bank, and that the bank forbore bringing suit, from the time of said
conversation, about three or four months after the note fell due, until the
date of the writ issued in this cause, then the plaintiffs are entitled to recover
on the second count of the declaration which also the court refused to give ;
to which refusal to give the said instructions, the plaintiffs excepted.”

The question is, whether these instructions, thus propounded, were
rightly refused by the court. And we are of opinion, that they were. The
first requests the court to instruct the jury upon a mere matter of fact,
deducible from the evidence, and which it was the proper province of the
jury to decide. It asks the court to declare, that the conversations stated
(sufficiently loose and indeterminate in themselves) amounted to a waiver
of the objection of the want of demand and notice. Whether these did
amount to such a waiver, was not matter of law, but of fact; and the suf-
ficiency of the proof for this purpose was for the consideration of the
jury.

The second instruction is open to the same objection. It calls upon the
court to decide upon the sufficiency of the proof, to establish, that there
was a forbearance by the plaintiffs to sue the defendant upon the rote, and
of the promise of the defendant, in consideration of the forbearance, to pay
the same. That was the very matter upon which the jury were to respond,
as matter of fact. It is also open to the additional objection, that it asks
the court to decide this point, not upon the whole evidence, but upon a
single sentence of the conversations stated, without the slightest reference
to the manner in which *the meaning and effect of that sentence e
was, or might be, controlled by the other points of the conversation, [t
or the attendant circumstances. In either view, it was properly refused.

The court have also been called upon to review their former decision in
this case. (3 Pet. 87.) To this it might be a sufficient answer to say, that
no case is made out upon the record, calling for such a review ; and if it
were, we are entirely satisfied with that decision. The judgment of the
circuit court is, therefore, afirmed, with costs.

THIS cause came on to be heard, on the transeript of the record from the
eircuit court of the United States for the district of Columbia, holden in
and for the county of Washington, and was argued by counsel : On con-
sideration whereof, it is ordered and adjudged by this court, that the judg-
ment of the said circuit in this cause be and the same is hereby affirmed,
with costs.
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*Joserpa Suaw, Plaintiff in error, ». Josgra CoOPER.
Patents.

Action for an alleged violation of a patent for an improvement in guns and fire-arms. The letters-
patent were obtained in 1822 ; and in 1829, the patentee having surrendered the same, for an
alleged defect in the specification, obtained another patent. This second patent is to be consid-
ered as having relation to the emanation of the patent of 1822 ; and not as having been issued
on an original application.

The bolder of a defective patent may surrender it to the department of state, and obtain a new
-one, which shall have relation to the emanation of the first. Grant ». Raymond, 6 Pet. 220,
cited and affirmed.

A second patent, granted on the surrender of a prior one, being a continuation of the first, the
rights of a patentee must be ascertained by the law under which the original application was
made.

By the provisions of the act of congress of 17th April 1800, citizens and aliens, as to patent-
rights, are placed substantially upon the same ground; in either case, if the invention was
known or used by the public, before it was patented, the patent is void ; in both cases, the right
must be tested by the same rule.

What use by the public, before the application is made for a patent, will make void the right of
a patentee.

From an cxamination of the various provisions of the acts of congress relative to patents for
useful inventions, it clearly appears, that it was the intention of the legislature, by a compli-
ance with the requisites of the law, to vest the exclusive right in the inventor only ; and that,
on condition that his invention was neither known or used by the public, before his application
for a patent. If such use or knowledge be proved to have existed prior to the application for
the patent, the act of 1793 declares the patent void ; and the right of an alien is vacated in the
same manner, by proving a foreign use or knowledge of his invention ; that knowledge or use
which would be fatal to the patent-right of a citizen, would be equally so to the right of an
alien.

The knowledge or use spoken of in the act of congress of 1793, could have referred to the public
only ; for the provision would be nugatory, if it were applied to the inventor himself ; he must
necessarily have a perfect knowledge of the thing invented, and of its use, before he can des-
cribe it, as by law he is required to do, preparatory to the emanation of a patent.

There may be cases in which a knowledge of the invention may be surreptitiously obtained and
communicated to the public, that do not affect the right of the inventor ; under such circum-
stances, no presumption can arise in favor of an abandonment of the right to the public by

the inventor ; though an acquiescence on his part will lay the foundation for *such a pre-

sumption. It is undoubtedly just, that every discoverer should realize the benefits result-
ing from his discovery, for the period contemplated by law ; but these can only be reserved, by
a substantial compliance with every legal requisite ; this exclusive right does not rest alone on
his discovery, but also upon the legal sanctions which have been given to it, and the forms of
law with which it has been clothed.

No matter by what means an invention may have been communicated to the public, before a
patent is obtained, any acquiescence in the public use by the inventor, will be an abandonment
of the right. If the right were asserted by him who fraudulently obtained it, perhaps, no lapse
of time could give it validity ; but the public stand in an entirely different relation to the
inventor. His right would be secured, by giving public notice that he was the inventor of the
thing used, and that he should apply for a patent.

The acquiescence of an inventor in the public use of his invention, can in no case be presumed,
where he has no knowledge of such use; but this knowledge may be presumed from the cir-
cumstances of the case. This will, in general, be a fact for a jury ; and if the inventor do not,
immediately after such notice, assert his right, it is such evidence of acquiescence in the public
use, as for ever afterwards to prevent him from asserting it. After his right is perfected by a
patent, no presumption arises against it, from a subsequent use by the public.

A strict construction of the act of congress, as regards the public use of an invention, before it
is patented, is not only required by its letter and spirit, but also by sound policy.

The question of abandonment to the public, does not depend on the intention of the inventor;
whatever may be the intention, it he suffer his invention to go into public use, through any
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means whatsoever, without an immediate assertion of his right, he is not entitled to patent ;
nor will a patent obtained under such circumstances protect his right.

Error to the Circuit Court for the Southern District of New York. At
the October term 1829, of the circuit court, the plaintiff in error, Joseph
Shaw, instituted an action against the defendant, Joseph Cooper, for an
alleged violation of a patent granted to him by the United States, dated the
7th of May 1829, for “a new and useful improvement in guns and fire-arms,
which improvement consisted in a priming-head and case applied to arms
and fire-arms, for the purpose of priming and giving them fire, by the means
or use of percussion, fulminating or detonating powder ;” by which patent,
the plaintiff alleged that there was granted to him, &c., for the term of
fourteen years from the 19th of June *1822, the exclusive right to (%004
the said invention, and by virtue of which, he became entitled to the 55
same, for the residue of the term unexpired on the 7th day of May 1829.
The declaration averred, that the defendant had violated the patent-right of
the plaintiff, on the 1st day of August 1829, and afterwards, between that
day and the institution of the suit.

The defendant pleaded not guilty, and gave the following notice of the
matters of defence. ¢ Please to take notice, that on the trial of the above
cause, the above-named Joseph Cooper will, under the plea of the general
issue aforesaid, insist upon, and give in evidence, that the pretended new
and useful improvement in guns and fire-arms, mentioned and referred to in
the several counts of the said Joshua Shaw’s declaration, was not originally
discovered or invented by the said Joshua Shaw ; also, that the said pre-
tended new and useful improvement, or the material or essential parts or
portions thereof, or some or none of them, had been known and used in this
country, viz., in the city of New York, and in the city of Philadelphia, and
n sundry other places in the United States, and in England, and in France,
and in other foreign countries, before the said Joshua Shaw’s application
fOI‘ a patent, as set forth in his said declaration ; and also, before the alleged
vention or supposed discovery thereof by the said Joshua Shaw. And
further, that the said alleged new and useful improvement, or the material
or essential parts or portions thereof, or some or one of them, or the principle
thereof, was the invention or discovery of a gunmaker, or of some other
Person, residing in England. And further, that the said patent was void,
bffcause, in and by the specification or description therein referred to, no
distinction or diserimination is made between the parts and portions pre-
Viously known and used as aforesaid, and any parts or portions of which
the said Joshua Shaw may be the inventor or discoverer ; the said Joseph
Cooper, at the same time, protesting, that he, the said Joshua Shaw, has not
b¢en the inventor or discoverer of any part or portion of the said alleged
‘mprovement. And further, that the said patent is void, because the said
Specification or description does mot describe the improvement *of
Which the said Joshua Shaw clairs to be the inventor or discoverer, L 25
10 such full, clear and exact terms, as to distinguish the same from all other
t”“gs_before known, nor so as to enable a person skilled in the art or science
Zid\vhmh it is a branch, or with which it is most nearly connected, to make
v use the same. And further, that the said patent is void, because it was

"t granted, issued or obtained, according to law. And further, that the
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said patent is void, because it was surreptitiously obtained by the said
Joshua Shaw.”

The cause was tried in January 1832, and a verdict and judgment given
for the defendant. The plaintiff prosecuted this writ of error. The follow-
ing bill of exceptions was tendered by the counsel for the plaintiff, and
sealed by the court.

“The plaintiff, to maintain the issue on his part, gave in evidence the
letters-patent of the United States of America, as set torth in the declaration
of the said plaintiff, issued on the 7th day of May 1829 ; and also that the
improvement for which the said letters-patent were granted, was invented
or discovered by the said plaintiff, in the year 1813 or 1814, and that the
defendant had sold instruments which were infringements of the said letters-
patent. And thereupon, the said defendant, to maintain the said issue
above joined on his part, then and there proved by the testimony of one
witness, that he had used the said improvement in England, and had pur-
chased a gun of the kind there, and had scen others use the said improve-
ment, and had seen guns of the kind in the Duke of York’s armory, in 1819;
and also proved by the testimony of five other witnesses, that, in 1820 and
1821, they worked in England, at the business of making and repairing guns,
and that the said improvement was generally used in England in those years,
but that they never had seen guns of the kind prior to those years; and
also proved, that, in 1821, it was known and used in France, and also that
the sajd improvement was generally known and used in the United States of
America, after the 19th day of June 1822. Whereupon, the said plaintiff,
further to maintain the said issue on his part, then and there gave in evi-
dence, that the said plaintiff, not beirg a worker in iron, in 1813 or 1814,
employed his brother, *in England, under strict injunctions of
secrecy, to execute or fabricate the said improvement, for the pur-
pose of the said plaintiff’s making experiments. And that the said plamtiff,
afterwards, in 1817, left England, and came to reside in the United States
of America ; and that, after the departure of the said plaintiff from England,
viz., in 1817 or 1818, his said brother divulged the said secret, for a certain
reward, to an eminent gun-maker in London ; that the plaintiff, on bhis
arrival in this country, in 1817, disclosed his said improvement to a gun-
maker, whom he consulted as to obtaining a patent for the same, and whom
he wished to engage to join and assist him. That the plaintiff made said
disclosures, under injunctions of secrecy, claiming the improvement as his
own, and declaring that he should patent it. That the said plaintiff treated
his invention as a secret, after his arrival in this country, often deqlarmg
that he should patent it ; and that he assigned as a reason for delaying 0
patent it, that it was not so perfect as he wished to make it, before be intro-
duced it into public use ; and that he did make alterations in his invention,
up to about the date of his patent, which some witnesses consi‘deredlas
improvements, and others did not. That, in this country, the said invention
was never known or used, prior to the said 19th day of June 1822 ; that,
on that day, letters-patent were issued to the said plaintiff, being then an
alien, for his said invention ; and that the said plaintiff immediately broughf
the said invention into public use under the said letters-patent. T.hat ﬂfte’]“
wards, and after suits had heen brought for violation of the said Iettiﬁ"'
patent, the said plaintiff was advised to surrender them, on acco'int of the
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specification being defective, and that he did accordingly, on the 7th day of
May 1829, surrender the same into the department of the secretary of state
of the United States of America; and that, thereupon, the letters-patent
first above mentioned were issued to the said plaintiff.

¢ And the said plaintiff also gave in evidence that, prior to the said 19th
day of June 1822, the principal importers of guns from England, in New
York and Philadelphia, at the latter of which cities the plaintiff resided, had
never heard anything of the said invention, or that the same was known or
used in England ; and that no guns of the kind were imported *into
this country, until in the years 1824 or 1825. And that letters-patent
were granted in England, on the 11th day of April 1807, to one Alexander
J. Forsyth, for a method of discharging or giving fire to artillery, and all
other fire-arms ; which method he describes in his specification as consisting
in ¢ the use or application, as a priming, in any mode, of some or one of those
chemical compounds which are so easily inflammable as to be capable of
taking fire and exploding, without any actual fire being applied thereto, and
merely by a blow, or by any sudden or strong pressure of friction given or
applied thereto, without extraordinary violence ; that is to say, some one of
the compounds of combustible matter, such as sulphur or sulphur and char-
coal, with an oxmuriatic salt ; for example, the salt formed of dephlogisti-
cated marine acid and potash (or potasse), which salt is otherwise called
oxmuriate of potash ; or such of the fulminating metallic compounds as
may be used with safety ; for example, fulminating mercury, or of common
gunpowder, mixed in due quantity with any of the above-mentioned sub-
stances, or with.any oxmuriatic salt as aforesaid, or of suitable mixtures of
any of the before-mentioned compounds ;’ and that the said letters-patent
continued in force for the period of fourteen years from and after granting
of the same. (It is understood that the patent and specification of Forsyth,
may be at any time referred to on the argument, for correction or explana-
tion of the bill of exceptions.) And thereupon, the defendant, further to
maintain the said issue on his part, gave in evidence a certain letter from
the plaintiff to the defendant, dated in December 1824, from which the fol-
ing is an extract, ‘some time since, I stated, that I had employed counsel
respecting regular prosecutions for any trespasses against my rights to the
patent ; I have at length obtained the opinions of Mr. Sergeant of this city,
together with others eminent in law, and that is, that I ought (with a view
to msure success) to visit England, and procure the affidavits of Manton
and others, to whom I made my invention known, and also of the person
whom I employed to make the lock, at the time of invention ; for it appears
very essential, that I should also prove that I did actually reduce the prin-
ciple to practice, otherwise, a verdict might be doubtful. It is, thercfore,
my intention to visit *England, in May next, for this purpose ; in the
meantime, pr i rhich h d here ar ended [F298

, proceedings which have commenced here are suspende
for the necessary time.’

“ And the said judges of the said court did therenpon charge and direct
the said jury, that the patent of the 7th day of May 1829, having been
1ssued, as appeared by its recital, on the surrender and cancelment of the
Patent of the 19th day of June 1822, and being intended to correct a mis-
take or remedy a defect in the latter, it must be considered as a continuation
of the said patent, and the rights of the plaintiff were to be determined by
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the state of things which existed in 1822, when the patent was obtained.
That the plaintiff’s case, therefore, came under the act passed the 17th day
of April 1800, extending the right of obtaining patents to aliens, by the first
section of which, the applicant is required to make oath, that his invention
has not, to the best of his knowledge or belief, been known or used in this
or any foreign country. That the plaintiff, most probably, did not know,
in 1822, that the invention for which he was taking out a patent, had, before
that time, been in use in a foreign country ; but that his knowledge or
ignorance on that subject was rendered immaterial, by the concluding part
of the section, which expressly declares, that every patent obtained pursuant
to that act, for any invention which it should afterwards appear had becn
known or used, previous to such application for a patent, should be utterly
void. That there was nothing in the act confining such use to the United
States ; and that, if the invention was previously known in England or
France, it was sufficient to avoid the patent, under that act. That the evi-
dence would lead to the conclusion, that the plaintiff was the inventor in
this case ; but the court were of opinion, that he had slept too long on his
rights, and not followed them up, as the law requires, to entitle him to any
benefit from his patent. That the use of the invention, by a person who
had pirated it, or by others who knew of the piracy, would not affect the
inventor’s rights, but that the law was made for the benefit of the public
as well as of the inventor ; and if, as appeared from the evidence in this
case, the public had fairly become possessed of the invention, before plaintift
- applied for his patent, it was *sufticient, in the opinion of the court,

299] 45 invalidate his patent, even though the inventi have origin-

patent, even thoug e invention may have orign

ally got into public use, through the fraud or misconduct of his brother, to
whom he intrusted the knowledge of it.”

The case was submitted to the court, on printed arguments, by Laine,
for the plaintiff in error ; and Emmet, for the defendant.

For the plaintiff in error, it was contended, that the case fell within the
principles which had been uniformly acknowledged and supported in the
circuit court of the United States ; and which were not intended to be disa-
vowed, but sanctioned by this court, in Pennock v. Dialogue, 2 Pet. 1. In
this country, many strong cases of public use, prior to the application for a
patent, have been brought before the courts, where the public had been long
in possession ; and the courts have allowed the inventor to show, in differ-
ent ways, that he had not thereby abandoned his use to the public. How
much more favorable to us are the circumstances of our case, as respects 2
prior use. Before we took out our first patent, the invention had never been
seen nor heard of in this country. It was not then known to ourselves, nor
to any others in this country, that it had been used in England ; and' it had
been so used only one or two years—a short period, compared with the
many cases which have been sustained by the courts. Kven if this use had
been an American use, it would not have been an extraordinary one. But
it was not an American, but a foreign use ; and therefore, not a use by the
public, who contest our exclusive right, by saying, that they h:}d become the
innocent possessors of our invention. No one of that public had gotten
possession of it. ]

The case does not seem to be fairly stated, when it is said that, although
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the invention was disclosed by piracy, yet the public have innocently
gotten possession of it by that means. The only public who can set up the
innocence of their possession as against us, did not get their possession
by the piracy ; but under the invalid patent. And if this be so, what dif-
ference does it make, that afterwards guns were brought from England ?
*Does such a circumstance bear, can it be made to bear, at all
upon the merits of the case ? o0

The parts of the charge to the jury of the circuit court which are
objected to, as understood by the counsel for the plaintiff, may be stated
thus : That the use of the invention abroad, acquired through a fraudulent
or piratical disclosure of the secret, for a period of only one or two years
before the application for the patent, and that use entirely unknown to the
inventor here, avoids the patent, because it was obtained under the alien act.
That our patent of 1829, obtained under the citizen’s act, is, in respect to
the prior foreign use, to be construed as if obtained under the alien
act, because it was obtained on the surrender of the patent of 1822, which
was obtained under the alien act, the one being only a continuation of the
other. 'That the inventor (the court are understood to have been speaking,
in this part of the charge, without reference to the question as to whether
the patent was obtained under the alien or citizen’s act, but to have
designed their remarks to apply to patents generally), had slept too long
on his rights, and not followed them up, as the law requires, to entitle him
to any benefit from his patent ; that the use of the invention, by a person
who had pirated it, or by others who knew of the piracy, would not affect
the inventor’s right ; but that the law was made for the benefit of the pub-
lic, as well as of the inventor ; and if, as appeared from the evidence
in this case, the public had fairly become possessed of the invention, before
the plaintiff applied for his patent, it was sufficient to invalidate his patent,
even though the invention may have originally gotten into public use
through the fraud or misconduct of his brother, to whom he intrusted the
knowledge of it. The following points comprelLend these objections to the
charge of the court.

1. The second patent is original and independent, and not a continuation
of the first patent. When patents are sarrendered and cancelled in Eng-
land, they are entirely vacated and gone, and as if they had never existed ;
and the king can grant out the right, de novo, either to the same or to any
other person. 17 Vin. Abr. 114, *Prerogative of the King, R. b, r*501
§9; Ibid, 151, Prerogative, &c., M. ¢, § 24, 6, 10, 14; Godson on L ”
Pat. 200 ; Com. Dig. “Patent,” G. If this is the effect of a surrender
there, it must be the same here. Not a dictum can be found in the
English books, that a second patent is a continuation of the first. No such
idea can be found in our own books, although cases of surrender have come
before our courts. The right of an inventor to surrender an invalid patent,
and take out a new one, being admitted, it follows, that if, between the two
Patents, he has been naturalized, he must, of necessity, take out a patent
under the citizen’s act ; because he is no longer an alien. If he, rightfully,
takes a patent under the citizen’s act ; he is entitled to all the advantages
that act confers; and among them, to have his patent construed and
adjudicated upon, under the provisions of that act and of no other.

2. A fraudulent or piratical use of the invention, either at home
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or abroad, before the application for a patent, cannot have any other or
greater effect to invalidate a patent obtained under the alien act, than one
obtained under the citizen’s act. On general principles, it cannot ; for, as
to all kinds of property, no one can acquire a right to it, except by the
consent of the owner. Theft or fraud can never enable one who gets pos-
session by those means, to transfer the property. See authorities cited under
next point. It is on this principle that the courts first began to construe the
citizen’s act, by arraying the sixth section against the first. They said, the
legislature meant to provide, by the sixth section, for the exception of cases of
frand, &e., out of the too rigid and literal operation of the first section. After-
wards, the courts took a more liberal view of the act, and held that, even with-
out the section, the legislative intention to except such cases from the first
section would be presumed ; and this is the docrine finally settled in Pennock
v. Dialogue. The construction given by this court in the case of Pennocl v.
Dialogue, 2 Pet. 22, is entirely in favor of the plaintiff in error. The court
there say, in that case, “the act of 17th April *¥1800, ch. 25, which
extends the privileges of the act of 1793 to inventors who are aliens,
contains a proviso, declaring that ¢ every patent which shall be obtained pur-
suant to the act, for any invention, art or discovery, which it shall afterwards
appear had been known or used, previous to such application {or a patent,
shall be void.” This proviso certainly fortifies the construction of the act
of 1793, already asserted ; for there is not any reason to suppose, that the
legislature intended to confer on aliens privileges essentially different from
those belonging to citizens ; on the contrary, the enacting clause of the act
of 1800 purports to put both on the same footing, and the proviso seems
added as a gloss, or explanation of the original act.” Now, the proviso is
the only thing in the alien act which can make it all different in this parti.-
ular from the citizen’s act ; and the courts say, that it does not make any
difference, but merely expresses more fully what was the meaning of the
citizen’s act.

3. If an invention has been pirated or fraudulently divulged, the inventor
cannot thereby lose his right to his own invention and property ; and it
makes no difference, that the public have acquired the use of the invention,
without any participation in the fraud, unless the inventor has acquiesced
in such use ; the only principle to be found in the American decisions on
this subject being, that a public use does not affect the inventor’s right,
unless it proves that he has dedicated or abandoned his invention to the
public. And in this case, there is no evidence of such delay or neglect as
would amount to an abandonment, nor of any intention to dedicate the
invention to the public. It is a general principle, as to all kinds of personal
property, that even a bond fide purchaser, for a valuable consideration, can
never acquire property of which another has been deprived by fraud, thelt
or violence, or even by a bailment. 1 Wils. 8; 2 Str, 1187; 3 Atk.
1 Salk. 283. In this respect, no difference has ever yet been made betwecn
a man’s property in his inventions, and his other property ; and there scems
to be no reason or principle making a distinction.

The statute of Massachusetts securing copyrights (before the 'fc-del‘ﬂl
#3031 Ul]lOl‘]) begins with a preamble, decla}-ing that ¢“no *property 1s m‘m\:

28 peculiarly a man’s own, than that which is produced by the labor of
his mind.” 1 Dane’s Abr. 527. In Millar v. Taylor, 4 Burr. 2303, sevcen
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judges against four held, that at common law, the author of a literary com-
position did not lose his right by publishing it, So far, then, as the natusal
rights of men to this species of property (copyright), independently of
statuory provisions, are in question, they retain all their rights to such pro-
property, notwithstanding the public have innocently gotten possession of it,
and even with the author’s consent ; and there surely can be no difference,
when we go back to natural rights at common law, whether the property
is the subject of a copyright or of a patent; whether it be a book or a
machine ; the public, having gotten the use or possession, must have as
much right to make copies of the book as of the machine ; both are the pro-
duct of the mind. This view is taken merely to show that this species of
property has been treated as subject to the same rules of law as other kinds
of property, i e., except so far as the statute makes a difference. Now, it
is admitted, that under the statute, neither the pirate, nor any one partici-
pating in his piracy, can acquire any rights against the inventor. And
why ?  Because the same rules of justice which apply to all other kinds of
property, are applied by the courts to this, as being the intention of the
statute, although against its letter. But why stop at the pirate, and say,
that you will not extend the rule to the public, when they have innocently
gotten the possession? Do you stop thus, as to other kinds of property ?
No! You say, no one, however innocent of the frand, can become the law-
ful proprietor. Why, then, not carry the principle to its full extent? How
can it be inferred, that the statute intends to go a part of the way of a
general principle, and there stop? The principle is a rule drawn by ana-
logy from other kinds of property, on the ground, that the analogy being
general, the rule should be so too. DBut the analogy is also complete
between this and other kinds of property, and the rule ought, therefore, to
be complete, and applied in its full extent. But there is even a stronger
reason why this principle of law should be applied to this species of pro-
perty in its full extent, *rather than to the case of a bond fide pur-
chaser of any other kind. There he has paid a consideration, an
equivalent. It is a hard case—one of two innocent persons must suffer.
Not so here. 'What does the public lose 2 That which has cost it nothing
—for which it has given no equivalent ; and all we seek of them is the con-
sideration, the equivalent, which they have never yet paid to any one.

But if we examine the American cases on this subject, prior to Pennock
V. Dialogue, we shall find, that the principle has always been applied to
Inventions, in its full extent. The counsel then proceeded to examine the
following cases, and argued, that they fully sustained the principles claimed
for the plaintiff in error. - Whittemore v. Cutter, 1 Gallis. 482 ; Goodyear
V. Mathews, 1 Paine 301 ; Morris v. ITuntington, Ibid. 354 ; Mellus v.
Silsbee, 4 Mason 108 3 Zreadwell v. Bladen, 4 W. C. C. 703,

The bill of exceptions says, “ that the plaintiff assigned as a reason for
delaying to patent it (the invention), that it was not so perfect as he wished
o made it, before he introduced it to public use ; and that he did make
al_tel‘ations in his invention, up to about the date of his patent, which some
Witnesses considered as improvements, and others did not.” This was suf-
11.01ent to account for the delay ; and it is unimportant, whether the altera-
tions were improvements or not ; for he was trying to make them, and said,
Wat was his motive for the delay ; and the motive for the delay is the only
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question. 1 Paine 354. The patent granted to Forsyth, in England, which
gave him the exclusive right to use the percussion powders in any mode,
down to Aprii 1821, accounts for our not taking out a patent in England.

Finally, the counsel for the plaintiff in error contended : 1. That if the
rights of the patentee were the same as under an ordinary citizen’s patent,
then he had never dedicated or abandoned his invention to the public ; and
that there had been no use of it which invalidates his patent. 2. That his
rights were the same as those under an ordinary citizen’s patent ; the patent
having been granted under the citizen’s act, and not being affected by the
39051 preYious vacated patent. 3. *That even if !]e is to be considered as
""?) having a patent under the alien act, his rights, under the circum-
stances of this case, are the same as if it were a citizen’s patent.

In conclusion, he remarked, that the jury found their verdict entirely
under the charge of the court, considering that the charge, as to the points
of law, precluded them from finding a verdict for the plaintiff ; however
well they might be satisfied upon every matter of fact. It was believed
the jury, as well as the court, were entirely satisfied, that the plaintiff was
the inventor, and that his invention had been used, without his knowledge
or suspicion ; and that he had never disclosed it, except in confidence, and
under the strictest injunctions of secrecy.

The letter from plaintiff to defendant should not have been put in the
bill of exceptions, because it only presented questions of fact purely, not
affecting any of the points of law on which the court charged the jury.
This court will not regard a mere isolated fact, when it is apparent, that ail
the facts of the case are not given, bat only such as are essential to show
how the jury were charged as to the law. It is impossible for this court to
say, how the jury would have found upon the whole evidence. It is suffi-
cient to add, that the meaning of that letter was satisfactorily explained to
the jury, by the plaintiff’s counsel. It was explained, that the knowledge
of his invention, which the plaintiff in that letter says he communicated to
“ Manton and others,” was simply the knowledge of the fact, that he had
made an important invention, without disclosing what it was. On any
other supposition, this letter was contradicted by all the rest of the evi-
dence in the case, and the uniform conduct of the plaintiff.

Emmet, for the defendant in error.—The bill of exceptions in this cause,
discloses in substance the following case: In 1813 or 1814, the plaintiff,
residing in England, invented what he claims to be secured to him by his
patent. Between that time and his coming to the United States, he maqc
his invention known to his brother, also to Mr. Manton, a gun-maker 1n
%3061 London, and others—as is shown by his letter to defendfint- ""Irf

“71 1817, the plaintiff came to the United States, and shortly atterwal.db
disclosed his secret to a gun-maker in Philadelphia. In 1817 or 1818,_p1am-
tiff’s brother sold the secret to a gun-maker in London. In 1819, the inven-
tion was sold and used in England. In 1820 or 1821, it was in general }l,sg-
by the public there. In 1821, it was in general use in France. In 1822
(19th June), plaintiff took out his first patent as an alien, under the act o}i
1800. In 1829 (7th May), he surrendered that patent as defective, and tOOf
out a new one, with an amended specification, as a citizen, under the act 0
1798, upon. which patent his suit is brought.
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The ease also sets forth, that in April 1807, a patent had been granted
in England, to one Forsyth, for an invention on the same subject, and that
such patent continued in force for fourteen years, or until April 1821.
This was offered by the plaintiff, and made a part of the case, for the pur-
pose, doubtless, of accounting for his not having taken out a patent for his
invention in England, previous to 1817 ; the terms of Forsyth’s patent
being, as he supposed, sufficiently comprehensive to embrace his discovery,
and to tie up his hands, during its continuance. From these facts,it would,
at least, appear, that the public had somewhere become fully possessed of
the use of the invention, and that they had enjoyed such use for not less
than about two years, before the plaintiff took any steps to obtain his first
patent.

Without stopping now to inquire what should be considered as the pub-
lic, in respect to a case of this kind, let us examine how far the acts of the
plaintiff himself have precluded him from ever controverting the right of
that public to the use of the thing in question. The principle upon which
previous public use of an invention invalidates a patent, undoubtedly, is,
that the inventor can no longer give any consideration or equivalent for the
exclusive privilege claimed by him ; and the law, to sustain a principle so
necessary and just in itself, presumes an abandonment by the inventor.
This abandonment may be either actual, as by *voluntary dedica-
tion, or constructive, as by negligence or unreasonable delay. 1 Paine
300.

In the present case, can it be pretended, that there was neither negli-
gence, nor unreasonable delay? The plaintiff would have it appear, that
up to 1822, he was maturing his invention, and yet what he then took out a
patent for, was the very thing, and no improvement upon that, which, for
two or three years previous, had been generally known and used in England
and France. But admitting this explanation to stand for what it is worth,
how does it tally with his other ground of excuse? He says, Forsyth’s
patent restrained him in England. Be it so—and what is the fair inference ?
Why, that if it had not been for Forsyth’s patent, he would have applied
there for one, before 1817 ; and if he would, his invention was matured
before he came to the United States ; and nothing but his alienism stood in
the way of his applying for a patent, immediately after his arrival. Being
an alien, the law required him to delay two years. In 1819, therefore, he
might and ought to have taken out his patent ; and if he had done so, ke
would have anticipated the public use of the invention in England and
France. But he delayed until 1822, a period of three years. His own
story shows that such delay was without sufficient cause. It was, therefore,
unreasonable ; and the law, in protection of the right acquired in the mean-
time by the public, construes his acts into an abandonment.

It would appear, that, even to the mind of the plaintiff’s counsel, this
View of the case is conclusive, unless the fact of the invention having gotten
mto public use before the first patent was taken out, can be shaken ; for
they say, that the use, in this case, was not an American, but a foreign use,
and therefore, not a use by the public who contest their exclusive right.
This distinction is directly opposed to the act of 1800, which uses the lan-
guage “known or used, in this or any foreign country ;” and it is equally
Opposed to the intent and meaning of the act of 1793. We are perfectly
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willing to admit, that, in this respect, the construction of both acts should
be the same ; and that the proviso aa the end of the first section of the act
of 1800 applies to every patent, whether obtained under that act, or the
act of 1793. In the words of Mr. Justice Story, the act of *1800
affords, in this respect, a gloss or explanation of the original act.
Pennock v. Dialogue, 2 Pet. 22. This only tends to show, that if the
plaintiff had been a citizen in 1822, and had taken out his first patent, under
the act of 1793, his case would have been just as objectionable as it is now,
But where do the plaintiff’s counsel find any law for such a distinction
between American and foreign public use, or how bould it be sustained on
principle ? If the doctrine be a sound one, it would go to this extent—
I dedicate my invention to the public in Europe ; the European public being
thus legally possessed of it, the article is manufactured and exported in
large quantities ; I immediately come over here, take out a patent, and pre-
vent the use of the article in the United States, thereby prohibiting the
European public from engaging in a traffic or commerce which was an
immediate incident to my own grant or dedication to them. The impolicy
of recognising such a distinction, would afford a sufficient argument against
it, even if the terms of the statute were not explicit ; and if nothing had
ever fallen from the bench to give a construction to the expression “ public
use.” But there is positive and high authority on this subject. Lord Chief
Justice GiBBs says, ‘“ to entitle a man to a patent, the invention must be
new to the world.” 1 Holt 58. And such, we submit, is the settled law on
this point.

It would seem to be of little importance in this cause, to discuss the
plaintiff’s position, ¢ that the second patent is original and independent,
and not a continuation of the first patent ;" because the only object of dis-
connecting the two patents in this case, would be to rescue the second
patent from the operation of the act of 1800, under which the first patent
was taken (the judge having charged the jury that the act of 1600 was
suflicient to control the case). Now, we not only admit that the act of 1793
should receive a similar construection with that of 1800, as to previous
knowledge or use of an invention, but the plaintiff’s counsel labor to estab-
lish this very ground. Their position, however, is not a correct one. The
object of cancelling a first patent, and taking out a second, is not to take a
fresh start for the term of years during which the law allows the exclusive
right to be conferred. It is to enable the inventor *to enjoy, for the
remainder of that term, the privilege which was originally intended
to be granted. And in this view, even if the construction of the two acts
were different, we apprehend, that the judge laid down the law correctly,
viz., that the plaintiff’s rights depended upon the state of things in 1822, and
upon the act of 1800. i

It is only necessary to follow the plaintiff’s argument on his third point,
to perceive the impediment which the first section of the act of 1800, taken
either in reference to that act only, or as explanatory of the act of 1793,
offers to his case. To get rid of this difficulty, it is, in substance, contgnde_d
by his counsel, that the legislature did not mean what they have said. in this
section, when certain cases came to be considered ; and that the positive and
unequivocal language used by them, in this respect, is unimportant. Now,
the very fact that this section was intended to be declaratory of the law 11
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all cases, whether arising under that, or the former act of 1793, shows that
the explicit langnage used, was considered to be all-important by the legis-
lature ; and it certainly was not contemplated, that this explicit language
should be frittered away to suit particular cases.

If the facts of this case, as we have endeavored to show, make out neg-
ligence or unreasonable delay on the part of the plaintiff in taking out his
patent ; and that such negligence or unreasonable delay amounts in law to
an abandonment ; the case is disposed of. We contend also, that the delay
was not accounted for ; the alleged reason for it being virtually contra-
dicted by the testimony offered to make out his case; and further, that
the finding of the jury is conclusive as to this point. The intent of the
delay of the patent, and whether the allowing the invention to be used,
without a patent, should not be considered an abandonment, or a present
of it to the public, are questions for the jury. Morris v. Huntington, 1
Paine 22.

The principles which we contend for, being recognised in many of the
cases cited on the part of the plaintiff (particularly the case of Pennock v.
Dialogue), it has been deemed unnecessary to refer to those cases more
particularly. If the *charge of the judge was not erroneous as to

i 3 {*310
the law, there can be no ground for granting a new trial. L

McLrax, Justice, delivered the opinion of the court.—This writ of error
brings before this court, for its revision, a judgment of the cireuit court of
the United States for the southern district of New York. Amn action was
brought in the circuit court, by Shaw, against the defendant Cooper, for
the violation of a certain patent-right, claimed by the plaintiff. The defend-
ant pleaded the general issue, and gave notice that, on the trial, he would
prove, ¢ that the pretended new and useful improvements in guns and fire-
arms, mentioned and referred to in the several counts in the declaration,
also, that the said pretended new and useful improvements, or the essential
parts or portions thereof, or some or one of them, had been known and used
1n this country, viz., in the city of New York, and in the city of Philadel-
phia, and in sundry other places in the United States, and in England, in
France, and in other foreign countries, before the plaintiff’s application for
2 patent, as set forth in his declaration,” &c. On the trial, the followirg
bill of exceptions was taken.

“To maintain the issue joined, the plaintiff gave in evidence certain let-
ters-patent of the United States, as set forth in the declaration, issued on
the 7th day of May 1829 ; and also that the improvement for which the
letters were granted, was invented or discovered by the plaintiff, in 1813 or
18145 and that the defendant had sold instruments which were infringe
ments of the said letters-patent. And the defendant then proved, by the
testimony of one witness, that he had used the said improvement in Englaud,
3’1_(1 h.ad purchased a gun of the kind there, and had seen others use the
said improvement, and had seen guns of the kind in the Duke of York’s
armory, in 1819. And also proved by the testimony of five other witnesses,
that, in 1820 and 1821, they worked in England at the business of making

i‘nd répairing guns, and that the said improvement was generally used in
E

Dgland. In those years ; but that they had never seen guns *of the
ud, prior to those years ; and also proved, that in the year 1821, it
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was used and known in France ; and also that the said improvement was
generally known and used in the United States after the 19th day of June,
1822.

“ And the plaintiff, further to maintain the issue on his part, then gave
in eviderce, that he, not being a worker in iron, in 1813 or 1814, employed
his brother, in England, under strict injunctions of secrecy, to execute or
fabricate the said improvement, for the purpose of making experiments,
Aund that the plaintiff afterwards, in 1817, left England and came to reside
in the United States ; and that after his departure from England, in 1817
or 1818, his said brother divulged the secret, for a certain reward, to an
eminent gun-maker in London. That on the arrival of the plaintiff in this
country, in 1817, he disclosed his said improvement to a gun-maker, whom
he consulted as to obtaining a patent for the same, and whom he wished to
engage to join and assist him. That the plaintiff made this disclosure,
under injunctions of secrecy, claiming the improvement as his own, declar-
ing that he should patent it. 'That the plaintiff treated his invention as a
sceret, after his arrival in this country, often declaring, that he shou'd
patent it ; and that this step was only delayed, that he might make it
more perfect, before it was introduced into public use; and that he did
make alterations which some witnesses considered improvements in his
invention, and others did not. That in this country, the invention was
never known or used, prior to the said 19th day of June 1822 ; that on that
day, letters-patent were issued to the plaintiff, being then an alien, and that
he immediately brought his invention into public use. That afterwards,
and after suits had been brought for a violation of the said letters-patent,
the plaintiff was advised to surrender them, on account of the specification
being defective ; and that he did, accordingly, on the 7th day of May in the
year 1829, surrender the same into the department of the secretary of state,
and received the letters-patent first above named.

 And the plaintiff also gavein evidence, that prior to the 19th day of
June 1822, the principal importers of guns from England, in New York and
Philadelphia, at the latter of which cities the plaintiff resided, had never
*3197 heard anything of the *said invention, or that the same was used or

“*71 known in England ; and that no guns of the kind were imported into
this country, until in the years 1824 or 1825. And that letters-patent were
granted in England, on the 11th day of April 1807, to one Alexander J.
Forsyth, for a method of discharging or giving fire to artillery and all other
fire-arms ; which method he described in his specification as consisting in
the ¢ use or application as a priming, in any mode, of some or one of those
chemical compounds which are so easily inflammable as to be capable of
taking fire and exploding, without any actual fire being applied thereto, and
merely by a blow, or by any sudden or strong pressure or friction given or
applied thereto, without extraordinary violence ; that is to say, some ouc
of the compounds of combustible matter, such as sulphur, or sulphur and
charcoal, with an oxmuriatic salt ; for example, the salt formed of' dephlo-
gisticated marine acid and potash (or potasse), which salt is otherwise called
oxmuriate of potash ; or such of the fulminating metallic compounds as may
be used with safety ; for example, fulminating mercury, or of common gun-
powder mixed in due quantity with any of the above-mentioned substancesE
or with any oxmuriatic salt, as aforesaid, or of suitable mixtures of any ©
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the before-mentioned compounds; and that the said letters-patent con-
tinued in force for the period of fourteen years from the time of granting
the same.”

And the defendant, further to maintain the issue on his part, gave in
evidence a certain letter from the plaintiff to the defendant, dated in
December, in the year 1824, from which the following is an extract : ¢ Some
time since, I stated, that I had employed counsel respecting regular prose-
cutions for any trespass against my rights to the patent ; I have at length
obtained the opinion of Mr. Sergeant of this city, together with others emi-
nent in the law, and that is, that I ought (with a view to insure success) to
visit England, and procure the affidavits of Manton and others, to whom
I made my intention known, and also of the person whom I employed to
make the lock, at the time of invention ; for it appears very essential, that
I should prove that I did actually reduce the principle to practice, otherwise
a verdict might be doubtful. It is, therefore, my intention to visit Eng-
land, in May next, for this purpose; in the meantime *proceed-
ings which have commenced here are suspended for the necessary
time.”

““ And the court, on these facts, charged the jury, that the patent of the
7th of May 1829, having been issued, as appears by its recital, on the sur-
render and cancelment of the patent of the 19th day of June, in the year
1822 ; and being intended to correct a mistake or remedy a defect in the
latter ; it must be considered as a continuation of the said patent, and
the rights of the plaintiff were to be determined by the state of things which
existed in the year 1822, when the patent was first obtained. That the
plaintiff’s case, therefore, came under the act passed the 17th day of April
1800, extending the right of obtaining patents to aliens; by the first sec-
tion of which, the applicant is required to make oath, that his invention has
not, to the best of his knowledge or belief, been known or used in this or
any foreign country. That the plaintiff, most probably, did not know, in
the year 1822, that the invention for which he was taking out a patent,
had, before that time, been in use in a foreign country ; but that his knowl-
fedge or ignorance on that subject was rendered immaterial, by the conclud-
Ing part of the section, which expressly declares, that every patent obtained
pursuant to that act, for any invention, which, it should afterward appear,
had been known or used previous to such application for a patent, should be
utterly void. That there was nothing in the act confining such use to the
United States ; and that, if the invention was previously known in England
or France, it was sufficient to avoid the patent under that act. That the evi-
depce would lead to the conclusion, that the plaintiff was the inventor in
t?ns case, but the court were of opinion, that he had slept too long on his
rights, and not followed them up, as the law requires, to entitle him to any
bfﬁneﬁt from his patent. That the use of the invention, by a person who had
Pirated it, or by others who knew of the piracy, would not affect the inven-
tor’s rights, but that the law was made for the benefit of the public as well
as of the inventor ; and if, as appears from the evidence in this case, the pub-
lic ha.d fairly become possessed of the invention, before the plaintiff applied
for his patent, it was sufficient, in the opinion of the court, to invali-
date the *patent ; even though the invention may have originally got-
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ten into public use through the fraud or misconduct of his brother, to
whom he intrusted the knowledge of it.”

Under this charge, the jury found a verdict for the defendant, on which a
judgment was entered. There is a general assignment of errors, which
brings to the consideration of the court the principles of law which arise out
of the facts of the case, as stated in the bill of exceptions.

It may be proper, in the first place, to inquire, whether the letters-
patent which were obtained in 1829, on a surrender of the first patent, have
relation to the emanation of the patent in 1822, or shall be considered as
having been issued on an original application ? On the part of the plaintiff,
it is contended, that  the second patent is original and independent, and
not a continuation of the first patent.” That in adopting the policy of giv-
ing, for a term of years, exclusive rights to inventors in this country, we
adopted, at the same time, the rules of the common law, as applied to patents
in England ; and that by the common law, a patent, when defective, may
be surrendered to the granting power, which vacates the right under it, and
the king may grant the right de novo either to the same or to any other
person. This being the effect of the surrender of a patent in England, it is
insisted, that the same consequence should follow a surrender in this
country. On this subject, it is said, that the decisions of the Knglish courts
are uniform, and that not even a déictum can be found, that a second patent
is a continuation of the first.

The counsel seems to consider this point of great importance, as the
plaintiff was an alien, when the first patent was obtained, but had become
naturalized, before the date of the second ; and consequently, that this right
under the second patent, cannot be governed by the law applicable to aliens.
As the inquiry on this head is, whether the second patent has relation to the
first, it is not necessary to look into the laws, to ascertain the respective
rights of aliens and citizens on this subject. In regard to the right of the
patentee to surrender a defective patent, and take out a new one, there can
AT be no difference between a citizen gnd an alien. *That the holder of
“221 a defective patent may surrender it to the department of state, and
obtain a new one, which shall have relation to the emanation of the first,
was decided by this court, at the last term, in the case of Grant v. Ruy-
mond, 6 Pet. 220. The chief justice, in giving the opinion of the court sayw,
“but the new patent, and the proceedings on which it issues, have relation
to the original transaction. The time of the privilege still runs from the
date of the original patent. The application may be considered as appended
to the original application ; and if the new patent is valid, the law must be
considered as satisfied, if the machine was not known or used before that
application.” As this decision must be considered as settling the construc-
tion of the patent laws on this point, it is conclusive in the present case ;
and it is, therefore, unnecessary to examine the argument of the plaintiff’s
counsel, which was designed to lead to a different conclusion.

The second patent being a continuation of the first one, the rights of F]le
plaintiff must be ascertained by the law under which the original applica.tloﬂ
was made. This law was passed on the 17th of April 1800, and provides
“that all and singular the rights and privileges given to citizens of the
United States, respecting patents for new inventions, d&e., shall be extended
to aliens, who, at the time of petitioning, shall have resided for two years
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within the United States, &c. : provided, that every person petitioning for
a patent for any invention, art or discovery, pursuant to this act, shall make
oath or affirmation before some person duly authorized to administer oaths,
before such patent shall be granted, that such invention, art or discovery
hath not, to the best of his or her knowledge or belief, been known or used,
ecither in this or any foreign country ; and that every patent which shall be
obtained pursuant to this act, for any invention, art or discovery, which it
shall afterwards appear had been known or used previous to such applica-
tion for a patent, shall be utterly void.”

By the act of the 21st of February 1793, which limits patent-rights to
citizens, it is provided, ¢ that every person or persons, *in his or their FESTd
application for a patent, shall state that the machine, &c., was not L °
known or used before such application.” 'The sixth section of this act pro-
vides, that a defendant, when prosecuted for a violation of a patent-right,
may give in evidence, under a notice, among other matters, ¢ that the thing
securcd by patent was not originally discovered by the patentee, but had
been in use, or had been described in some public work, anterior to the sup-
posed discovery of the patentee, or that he had sarreptitiously obtained a
patent for the discovery of another person ; in either of which cases, judg-
ment shall be rendered for the defendant with costs, and the patent shall be
declared void.”

It would seem, from the above provisions, that citizens and aliens, as to
patent-rights, are placed substantially upon the same ground. In either
case, if the invention was known or used by the public, before it was patented,
the patent is void. In both cases, the right must be tested by the same
rule,

From the facts in the case, it appears, that the plaintiff, while residing in
England, in 1813 or 1814, invented the instrument secured by his patent.
That before the came to the United States, he made known his invention to
his brother, to Mr. Manton, a gun-maker in London, and to others. That
shortly after he came to the United States, in 1817, he disclosed his inven-
tion to a gun-maker in Philadelphia, and that in 1817 or 1818, the plaintiff’s
brother sold the invention to a gun-maker in London. That in 1819, the
invention was sold and used in England ; and that in the two following years,
it was in public use there, and in the latter year, also in Ifrance. That on the
19th of June 1822, his first patent was obtained. It also appears, that in
April 1807, a patent was granted in England, to one Forsyth, for fourteen
years, for an invention on the same subject. This fact was shown by the
plaintiff, it is presumed, as a reason why he did not take out a patent in Eng-
land. The question arises from these facts, and others which belong to the
case, whether there was such a use in the public, of this invention, at the
date of the plaintiff’s first patent, as to render it void ?

*By the plaintiff’s counsel, it is insisted, that if an invention has rEg 17
been pirated, or fraudulently divulged, the inventor cannot thereby Lt
lose his right to his own invention and property ; and it makes no difference,
t.hat the public have acquired the use of the invention, without any participa-
tlon in the fraud, unless the inventor has acquiesced in such use. The right
of the plaintiff to his invention, is compared to his right to other property,
Wwhich cannot be divested by fraud or violence; and the case of Méliar v,
Taylor, 4 Burr. 2303, where seven judges against four held, that at common
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law, an author, by publishing a literary composition, does not abandon his
right, is referred to as illustrative of the principle.

Several decisions by the circuit courts of the United States are cited to
sustain the right of the plaintiff. In the case of Whittemore v. Cutter,
1 Gallis. 482, the court say, “ It will not protect the plaintiff’s patent, that he
was the inventor of the improvements, if he suffered them to be used, freely
and fully, by the public at large, for so many years, combined with all the
usual machinery ; for in such case, he must be deemed to have made a gift
of them to the public, as much as a person who voluntarily opens his land as
a highway, and suffers it to remain for a length of time devoted to public
use.” In the case of Goodyear v. Mathews, 1 Paine 301, the court, in sub-
stance, say, “that if the plaintiff be the inventor, it is immaterial, that the
invention has been known and used for years before the application.” And
in the case of Morris v. Huntington, 1 Paine 354, the court say, that “no
man is to be permitted to lie by for years, and then take out a patent. If
he has been practising his invention with a view of improving it, and thereby
rendering it a greater benefit to the public, before taking out a patent, that
ought not to prejudice him. But it should always be a question submitted
to the jury, what was the intent of the delay of the patent, and whether the
allowing the invention to be used without a patent, should not be considered
an abandonment, or present, of it to the public.” This was a case where a
second patent had been obtained, the first being defcctive ; and this, it would
seem, was deemed sufficient to protect the right of the plaintiff, though the
*318] public *had been in possession of the invention for six years before

the emanation of the second patent. Of the same import are the cases
cited from 4 Mason 108, and 4 W. C. C. 438, 703.

The question, what use in the public, before the application is made for
a patent, shall make void the right of the patentee, was brought before
this court by the case of Pennock v. Dialogue, 2 Pet. 1. In this case, the
court say, that ¢it has not been, and indeed, cannot be, denied, that an
inventor may abandon his invention, and surrender or dedicate it to the
public. This inchoate right, thus gone, cannot afterwards be resumed at
his pleasure ; for when gifts are once made to the public in this way, they
become absolute.” And again, “if an invention is used by the public,
with the consent of the inventor, at the time of his application for a patent;
how can the courts say, that his case is nevertheless such as the act was
intended to protect ? If such a public use is not a use within the meaning
of the statute ; how can the court extract the case from its operation, and
support a patent, when the suggestions of the patentee were not true ; _anfiy
the conditions, on which alone the grant was authorized, do not exist.
“The true construction of the patent law is,” the court say, « that the first
inventor camnot acquire a good title to a patent, if he suffers the thing
invented to go into public use, or to be publicly sold for use, before.he
makes application for a patent.” In this case, it appeared, that the thing
invented had been in use by the public, with the consent of the inventors,
and through which they derived a profit, for seven years before the emana-
tion of a patent. And this use was held by the court to be an abandonment
of the right by the patentees. ,

The policy of granting exclusive privileges in certain cases, was decmed
of 80 much importance in a national point of view, that power was given o
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congress in the federal constitution, to promote the progress of science
and useful arts, by securing, for limited times, to authors and inventors, the
exclusive right to their respective writings and discoveries.” This power was
exercised by congress, in the passage of the acts which have been referred
to. And from an examination of *their various provisions, it clearly
appears, that it was the intention of the legislature, by a compliance b i
with the requisites of the law, to vest the exclusive right in the inventor
only ; and that, on condition, that his invention was neither known nor used
by the public, before his application for a patent. If such use or knowledge
shall be proved to have existed, prior to the application for the patent, the
act of 1793 declares the patent void ; and as has been already stated,
the right of an alien is vacated in the same manner, by proving a foreign
use or knowledge of his invention. That knowledge or use which would be
fatal to the patent-right of a citizen, would be equally so to the right of an
alien.

The knowledge or use spoken of in the act of 1793, could have referred
to the public only, for the provision would be nugatory, if it were applied to
the inventor himself. IHe must, necessarily, have a perfect knowledge
of the thing invented and its use, before he can describe it, as by iaw he is
required to do, preparatory to the emanation of a patent. But there may
be cases, in which a knowledge of the invention may be surreptitiously
obtained, and communicated to the public, that do not affect the right of
the inventor. Under such circumstances, no presumption can arise in
favor of an abandonment of the right to the public, by the inventor ;
though an acquiescence on his part, will lay the foundation for such a pre-
sumption.

In England, it has been decided, that if an inventor shall suffer the thing
invented to be sold, and go into public use, for four months ; and in a later
case, for any period of time, before the date of his patent ; it is utterly void.
In that country, the right emanates from the royal prerogative ; in this, it
is founded exclusively on statutory provisions. But the policy in both gov-
ernments is the same, in granting the right, and in fixing its limits. Vigi-
lance is necessary to entitle an individual to the privileges secured under the
patent law. It is not enough, that he should show his right by invention,
but he must secure it in the mode required by law. And if the invention,
through frandulent means, shall be made known to the public, he should
assert his right immediately, and take the necessary steps to legalize it.

*The patent law was designed for the public benefit, as well as
for the benefit of inventors. For a valuable invention, the public,
on the inventor’s complying with certain conditions, give him, for a limited
period, the profits arising from the sale of the thing invented. This holds
out an inducement for the exercise of genius and skill, in making discoveries
Wwhich may be useful to society, and profitable to the discoverer. But it
Was not the intention of this law, to take from the public, that of which
t}fey were fairly in possession. In the progress of society, the range of
discoveries in the mechanic arts, in science, and in all things which promote
the public convenience, as a matter of course, will be enlarged. This results
fl‘Ofn the agygregation of mind, and the diversity of talents and pursuits,
Which exist in every intelligent community. And it would be extremely
Impolitic, to retard or embarrass this advance, by withdrawing from the pub-
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lic any useful invention or art, and making it a subject of private monopoly.
Against this consequence, the legislature have carefully guarded in the laws
they have passed on the subject. It is undoubtedly just, that every discov-
erer should realize the benefits resulting from his discovery, for the period
contemplated by law. But these can only be secured by a substantial com-
pliance with every legal requisite. His exclusive right does not rest alone
upon his discovery ; but also upon the legal sanctions which have been
given to it, and the forms of law with which it has been clothed.

No matter by what means an invention may be communicated to the
public, before a patent is obtained ; any acquiescence in the public use, by
the inventor, will be an abandonment of his right. If the right were
asserted by him who fraudulently obtained it, perhaps, no lapse of time
could give it validity. But the public stand in an entirely different relation
to the inventor. The invention passes into the possession of innocent per-
sons, who have no knowledge of the fraud, and at a considerable expense,
perbaps, they appropriate it to their own use. The inventor or his agent
kas full knowledge of these facts, but fails to assert his right; shall he
afterwards be permitted to assert it with effect? Is not this such evi-
%391) dence of *acq}liesc.enc.e.in the public use, on his part, as justly forfeits

his right? If an individual witness a sale and transfer of real estate
under certain circumstances, in which he has an equitable lien or interest,
and does not make known this interest, he shall not afterwards be permitted
to assert it. On this prineiple it is, that a discoverer abandons his right, if,
before the obtainment of his patent, his discovery goes into public use. His
right would be secured, by giving public notice that he was the inventor of
the thing used, and that he should apply for a patent. Does this impose
anything more than reasonable diligence on the inventor? And would any-
thing short of this be just to the public ?

The acquiescence of an inventor in the public use of his invention, can
in no case be presumed, where he has no knowledge of such use. But this
knowledge may be presumed from the circumstances of the case. This
will, in general, be a fact for the jury. And if the inventor do not, imme-
diately after this notice, assert his right, it is such evidence of acquiescence
in the public use, as for ever afterwards to prevent him from asserting it.
After his right, shall be perfected by a patent, no presumption arises against
it from a subsequent use by the public.

When an inventor applies to the department of state for a patent, he
should state the facts truly ; and indeed, he is required to do so, under th_e
solemn obligations of an oath. If his invention has been carried into public
use by fraud ; but for a series of months or years, he has taken no steps to
assert his right ; would not this afford such evidence of acquiescence as 10
defeat his application, as effectually, as if he failed to state that he was tbe
origina! inventor? And the same evidence which should defeat his applica-
tion for a patent, would, at any subsequent period, be fatal to his right.
The evidence he exhibits to the department of state is not only ex parte
but interested ; and the questions of fact ave left open, to be controverted
by any one who shall think proper to contest the right under the patent.

A strict construction of the act, as regards the public use of an mven-
tion, before it is presented, is not only required *by its letter and
spirit, but also by sound policy. A term of fourteen years Was
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deemed sufficient for the enjoyment of an exclusive right of an invention by
the inventor ; but if he may delay an application for his patent, at pleasure,
although his invention be carried into public use, he may extend the period
beyond what the law intended to give him.! A pretence of fraud would
afford no adequate security to the public in this respect, as artifice might be
used to cover the transaction. The doctrine of presumed acquiescence,
where the public use is known, or might be known to the inventor, is the
only safe rule which can be adopted on this subject.

In the case under consideration, it appears, the plaintiff came to this
country, from England, in the year 1817, and being an alien, he could not
apply for a patent, until he had remained in the country two years. There
was no legal obstruction to his obtairing a patent in the year 1819 ; but it
seems, that he failed to apply for one, until three years after he might have
done so. Had he used proper diligence in this respect, his right might
have been secured ; as his invention was not sold in England, until the year
1819. But, in the two following years, it is proved to have been in public
use there, and in the latter year, also in France. Under such circumstances,
can the plaintiff’s right be sustained ?

His counsel assigns as a reason for not making an earlier application,
that he was endeavoring to make his invention more perfect ; but it seems,
by this delay, he was not enabled, essentially, to vary or improve it. The
plan is substantially the same as was carried into public use through the
brother of the plaintiff, in England. Such an excuse, therefore, cannot
avail the plaintiff. For three years, before the emanation of his patent,
Lis invention was in public use, and he appears to have taken no step to
assert his right. Indeed, he sets up, as a part of his case, the patent of For-
syth, as a reason why he did not apply for a patent in England. The
Forsyth patent was dated six years before.

Some of the decisions of the cireuit courts which are referred to, were
overruled in the case of Pennock v. Dialogue. They made the question of
abandonment to turn upon the *intention of the inventor. But such
18 not, considered to be the true ground. Whatever may be the
intention of the inventor, if he suffers his invention to go into public use
through any means whatsoever, without an immediate assertion of his right
he is not entitled to a patent ;* nor will a patent, obtained under such cir
cumstances, protect his-right. The judgment of the circuit court must be
affirmed, with costs.

[*323

_ Tais cause came on to be heard, on the transcript of the record from the
cirenit court of the United States for the southern district of New York,
and was argued by counsel : On consideration whereof, it is adjudged and
ordered by this court, that the judgment of the said circuit court in this
cause be and the same is hereby affirmed, with costs.

! Planing-Machine Co. v. Keith, 101 U. S. 479, ? Wyeth ». Stone, 1 Story 278.
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*SyrLvan Pryroux and others, Claimants of The Steammboat PrantEg,
Appellants, ». Wirriam L. Howarp and Francors Variow, Libellants.

Admiralty jurisdiction.— Lien of material-men.— Waiver.

A libel was filed in the district court of the United States for the eastern district of Louisiana,
against the steamboat Planter, by H. & V., citizens of New Orleans, for the recovery of a sum
of money alleged to be due to them, as shipwrights, for work done and materials found in the
repairs of the Planter; the libel asserted, that, by the admiralty law and the laws of the state
of Louisiana, they had a lien and privilege upon the boat, her tackle, &c., for the payment of
the sums due for the repairs and materials, and prayed admiralty process against the boat &c.;
the answer of the owners of the Planter averred, that they were citizens of Louisiana, residing
in New Orleans, that the libellants are also citizens, and that the court have no jurisdiction of
the cause: Held, that this was a case of admiralty jurisdiction.

By the civil code of Louisiana, workmen employed in the construction or repairs of ships or boats
enjoy the privilege of a lien of such ships or boats, without being bound to reduce their con-
tracts to writing, whatever may be their amount ; but this privilege cases, if they have allowed
the ship or boat to depart, without exercising their riglits ; the state law, therefore, gives a lien
in this case.

In the case of The General Smith, 4 Wheat. 438, it was decided, that the jurisdiction of the admir-
alty in cases where the repairs ave upon a domestic vessel, depends upon the local law of the
state. Where the repairs have been made, or necessaries furnished, to a foreign ship, or to a
ship in the ports of a state to which she does not belong, the general maritime law gives a lien
on ships as security ; and the party may maintain a suit in the admiralty to enforce his right;
but as to repairs or necessaries 1n the port or state to which the ships belong, the case is gov-
erned altogether by the local law of the state; as no lien is implied, unless it is recognised by
that law ; if, however, the local law gives the lien, it may be enforced in the admiralty.!

The services in this case were performed in the port of New Orleans, and whether this was done
within the jurisdiction of the admiralty or not, depends on the fact, whether the tide in the
Mississippi ebbs and flows as high up the river as the port of New Orleans. The court consid-
ered themselves authorized judicially to notice the situation of New Orleans, for the purpose
of determining whether the tide ebbs and flows as high up the river as that place; and being
satisfied, that although the current of the Mississippi, at New Orleans, may be so strong as not
to be turned backwards by the tide, yet as the effect of the tide upon the current is so great as

#3957 10 occasion a regular rise and fall of the water, New Orleans may be *pl‘.operly said 'to

““?1 pbe within the ebb and flow of the tide, and the jurisdiction of the admiralty prevails
there.

In order to the decision whether the admiralty jurisdiction attaches to such services as those per-
formed by the libellants, the material consideration is, whether the service was essentiallfv a
maritime service, and to be performed substantially on the sea or tide-water. It is no objec-
tion to the jurisdiction of the admiralty in the case, that the steamboat Planter was to be
employed in navigating waters beyond the ebb and flow of the tide. In the case of The Steam-
boat Jefferson, it was said by this court, that there is no doubt, the jurisdiction exists, although
the commencement or termination of the voyage may Lappen to be at some place beyond the
reach of the tide.

Seme of the older authorities seem to give conterance to the doctrine, that an express contract
operates as a waiver of the lien; but it is settled, at the present day, that an express con-
tract for a stipulated sum is not of itself a waiver of a lien; but that, to produce that .effet‘t;
the contract must contain some stipulations inconsistent with the continuance of such lien, or
from which a waiver may fairly be inferred.?

1See note to The General Smith, 4 Wheat. Murray ». Lazarus, 1 Paine 572; The Ken:z mog:
444. ton, 8 Am. L. Reg. 145; The Mary, Bee 00

2 As to what amounts to a waiver of the lien ~The Commonwealth, 23 Am. L. Reg. 86.
for repairs, see The Medora, 2 W. & M. 92;
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AppeaL from the District Court for the Eastern District of Louisiana.
In the district court, a libel was filed, on the 10th December 1830, by
Howard & Varion, shipwrights, residing in New Orleans, against the steam-
boat Planter, claiming the sum of $2193.35, being the balance asserted to
be due to them for the price of work, labor, materials furnished, and repairs
made, on the said boat, under contracts of 13th September and 19th
October 1830 ; and alleging that, by the admiralty law and the law of the
state of Louisiana, they had a lien on the said boat for the payment of
the same ; and that she was about leaving the port of New Orleans, and
praying process, &c. The accoant for the work, materials, &c., was annexed
to the libel.

The owners of the steamboat Planter filed a claim and plea, setting forth,
that they were all citizens of Louisiana, all resided in the city of New
Orleans, and that the libellants were also citizens of that state ; and that,
therefore, the district court of the United States had not jurisdiction of the
case. By a supplemental answer, the respondents denied all the facts set
forth in the libel.

*The plea to the jurisdiction of the court was overruled and dis-
missed ; and the parties proceeded to take the testimony of wit-
nesses, by depositions, which were filed as part of the proceedings in the
case. By the first contract, the shipwrights stipulated to do certain speci-
fied work, and furnish certain materials, the same to be approved by
“experts,” for which they were to be paid the sum of $1150. By the con-
tract of the 19th of October, the Planter was to be hauled on shore, and in
consideration of $475, of which $200 was to be paid in cash, and $275 in one
month after the boat should be launched and set afloat, certain other repairs
were to be done to her, and she should be delivered and ready to receive a
cargo by the 20th of November, under a penalty of $25 per day for each
day her delivery should afterwards be retarded by the shipwrights. The
evidence in the case is fully stated in the opinion of the court.

The district court made the following decree: The libellants claim a
balance due them of $2193.35 for work and materials furnished in the
repairs of the steamboat Planter, at the request of the claimants, and for
which they have a lien by the local law. The claimants, in their first
answer, deny the jurisdiction of the court, on the ground, that all the par-
ties were citizens of the same state, to wit, of Louisiana ; that objection,
howgver, was not insisted upon at the trial, and is not sustainable on the
admiralty side of this court. In their supplemental answer, they deny gen-
erally the allegations of the libellants, and pray for the dismissal of the libel
and damages. The whole account of the libellants against the owners
amouuts to $3693.35, including the amount of the written contracts entered
mto between the parties; of this sum they acknowledge the payment
O)f $1500, leaving, as they allege, a balance of $2193.35 due *them. |
_Ly the first contract, made on the 11th September 1830 (the boat be- L
ng t]}en in the water), the libellants agreed, for the sum of $1150, to make
certain repairs on that part of the boat which was above water, from the
Wwheel-house to the bow ; and it was further stipulated, that if they made
any other repairs, by replacing unsound timbers, in any other part of the
boat above water, not then discovered, they were to be paid separately for
% much. After commencing the work, it was perceived, that the boat
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required repairs under the water as well as above, and in consequence of
that discovery, the elaimants, throngh Captain Jarreau, master of the boat,
and one of the owners, agreed to pay the libellants $475 for hauling out the
boat, and for launching her, when she should be repaired ; and as the quan-
tity of work to be done was uncertain, it was stipulated, that an account of
it should be kept, and if approved by Captain Jarreau, under whose inspec-
tion the work was to be done, the claimants bound themselves to pay the
amount thus to be ascertained ; this latter contract was made on the 19th
October last. After the boat was hauled out, it appears, the work under
both contracts was carried on simultaneously. On a first view of the
account-current exhibited in this case, it would seem, from the dates, that
at least a part of the work to be done under the first contract was again
charged, but the subsequent testimony taken in this case shows that these
charges were made on account of the extra repairs provided for under
the first contract ; and it further appears, that all the charges made after the
19th of October, have no relation to the first agreement, but all relate to
the work contemplated by the second contract. From the complexion of the
testimony taken by the complainants, their real defence seems to be, that
the prices of the work charged are greater than they should be, that it was
not executed in a proper manner, and that the libellants have forfeited a
considerable sum of money, in consequence of not delivering the boat within
the time stipulated in the contract. As to the first two objections, the evi-
dence is conclusive in favor of the libellants ; Captain Jarreau, himself, upon
being shown the account, did not object to it ; on the contrary, expressed
*328) himself satisfied with the work, and said *he was “ not surprised at

"7 it, because there was a great deal more work done than he had any
idea of ;" with respect to the non-delivery of the boat at the time agreed
upon, the fault chiefly attaches to Captain Jarreau, who, in several instances,
retarded the work, by opposing repairs which were proposed by the libel-
lants, but which turned out to be indispensable, and were afterwards ()l'derefi
by him to be made ; besides, he promised them indemnity againsit tl?en'
obligation to pay $25 a day for every day they were in default in delivering
the boat, and gave as the reason, that they had to do more work than was
at first anticipated. The charge of $475, is for the specific service of haul-
ing out and launching the boat, and must be allowed as such. On the
whole, the evidence and exhibits in the case fully sustain the demand of _Lhe
libellants ; it is, therefore, ordered, adjudged and decreed, that the claim-
ants pay to them the said sum of 1193.35, and costs of suit.”

From this decree the owners of the Planter appealed to this court.

The case was argued by Morton, for the appellants ; Livingston sub-
mitted a printed argument.

For the appellants, it was contended :—1. It does not appear, upon the
proceedings, that the court below had jurisdiction. 2. That the libellants
had waived any privilege or lien upon the said steamboat, under the laws (-)lt
Louisiana, and therefore, proceedings én rem were improper. 3. Though
the court had jurisdiction, yet the decree rendered is erroneous. ;

On the first point, ¢ that it does not appear, upon the proce(a.dlr}gsz that
the court below had jurisdiction ;”” Mr. Morton contended, tl{at jurisdiction
should appear affirmatively, for the district courts of the United States are
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of limited jurisdiction, and their proceedings are erroneous, if the jurisdic-
tion be not shown upon them. Kempe's Lessees v. Kennedy, 5 Cranch 184;
Walker v. Turner, 9 Wheat. 541. And this rule is *applicable to all Fgg0
courts of inferior jurisdiction (Stanyon v. Davis, 6 Mod. 224 ; Lord L “°
Coningsby’s Case, 9 Ibid. 95); and has been adopted by the appellate
court, from the earliest periods of judicial history, for the purpose of
restraining inferior tribunals within their appropriate spheres of action, and
preventing the possibility of their passing those bounds, even by the assent
of parties below, to the erroneous exercise of power.

To sustain the jurisdiction of the court below, it must appear affirma-
tively, either that the Planter was a ¢ foreign vessel,” or, being a domestic
vessel, that the lien or privilege created by the laws of Louisiana, constitu-
ted her a proper subject for the action of a court of admiralty. The first
is not ccntended for on the part of the libellants ; and to maintain the
second, it must be shown aflirmatively, that the Planter ¢ was engaged in a
maritime employment,” being a navigation “ super altum mare,” or “sub-
stantially upon waters within ebb and flow of the tide,” constituting a case
of admiralty jurisdiction, as recognised “ by the law admiralty and mari-
time, as it has existed for ages,” which alone, the admiralty courts of the
United States act under, and have authority to administer to the cases as
they arise. Zhe Thomas Jefferson, 10 Wheat. 428 ; American Insurance
Company v. Canter, 1 Pet. 545 ; The St. Jago'de Cuba, 9 W heat. 409, 416 ;
The General Smith, 4 Ibid. 438 ; Ramsay v. Allegre, 12 1bid. 611 ; Zhe
Robert Fulton, 1 Paine 620. Admiralty jurisdiction is not then to be
inferred, because a vessel is the subject, and a state law has created a lien,
however positively these facts may be alleged upon a record, and remain
uncontroverted ; a converse doctrine would have sustained the jurisdiction
in the case of Zhe Jefferson, before cited ; and would equally establish an
admiralty jurisdiction, where state laws had created liens, whether upon
tideless rivers or upon the waters of the lakes ; in all of which cases, it may
be observed, that the vice-admiralty colonial courts would have exercised
jurisdiction, by virtue of their peculiar commissions ; but not as cases of
admiralty jurisdiction, which they never were, and to constitute them such
would not be within the power of congress ; though, to a certain extent, a
jurisdietion over them might be conferred upon *the district courts,
under the power “to regulate commerce among the states,” as is
Intimated in the case of 7%e Jefferson. For the extent of power conferred
on the vice-admiralty courts by their commissions, see 2 Gallis. 470, note,
for Commission of Vice-admiralty Court.

“ A libel not alleging a thing done ¢ super altwm mare,” nothing appears
to give the court jurisdiction ; for a man shall not sue in the admiralty only
l‘)ecause it is a vessel.” ¢ The principal ” must be shown to be within their
Jurisdiction. 1 Ld. Raym. 271 ; 1 Kent’s Com. 853 ; Hall’s Adm. Pract.
135, 137 ; 2 Browne’s Civ. & Adm. Law 271.

. What does appear upon the record, is relied upon to be sufficient for

Inferring jurisdiction in the court below. The libel only alleges, that the

libellants have a lien and privilege upon said boat, by the admiralty law,

and by the law of Louisiana ; being merely a statement of consequences,

that could give jurisdiction of the case to the court as a result, should it

ppear by further facts, that the Planter was engaged in a “ maritime
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employment,” navigating * super altum mare,” or “ waters withic ebb and
flow of the tide ;” neither of which are to be found in any part of the record
of the proceedings below, and in the absence of which, the clear bearing of
the authorities indicates, that no jurisdiction can ever be inferred ; ¢ the
case not appearing to be a maritime contract, nor made such by the state
law,” which it is admitted must be done, to maintain the jurisdiction of the
court. It would seem to have been conceded on the part of the libellants,
that were the inception, progress and terminé of the Planter’s employment,
beyond ebb and flow of the tide, or substantially such, the case would clearly
be within that of The Zhomas Jefferson, 10 Wheat. 428. It is submitted
with some confidence, that this state of facts is but a fair inference from the
whole record of the case.

It is by no means conceded, that New Orleans is within the ebb and flow
of the tide ; on the contrary, that the court will notice the notorious and
historical fact, that it is beyond the ebb and flow of the tide; that the
Mississippi river is not an arm of the sea, nor an inlet from the ocean
but an inland river, whose current assumes but one course or flux to the
, Focean, and is uninfluenced by its tides. Z%e Apollon, 9 W heat.
1 374 ; 38 Dall. 297 ; Hooker v. Cummings, 20 Johns. ¢8; Malte
Brun’s Geography, vol. 5, p. 58, book 79 (ed. of 1826); Stoddard’s Louis-
iana, 164, ch. 4. An arm of the sea is where the sea or tide “flows and
reflows.” Sir Henry Constable’s Case, 5 Co. 107. A navigable river is
also considered as an arm of the sea ; but there is an important distinetion
between the legal and popular import of the term ¢ navigable,” as applied
to rivers ; and no part of the law is more clearly settled, than that to deter-
mine, whether or not a river is navigable, a regard must be had to the
“ebbing and flowing of the tide.” For those streams of water which are of
public use for inland navigation, above the line to which the tide ordinarily
flows, are strictly ¢ not navigable,” though they are public highways, for
the purpose of transportation ; although the water is fresh at full tide, yet
the river is still an arm of the sea if it “flows and reflows.” This has
never been controverted in England, and is well settled in this country.
Angell on Tide Waters, ch. 4, p. 60 (ed. of 1826), where will be found
collected all the English and American authorities upon the subject.

“The tide is not felt at New Orleans. The rise and fall of the river
is caused exclusively by the rainy and dry season in the interior; at low
water, the flow to the sea is scarcely perceptible.” From the surveyor-gen-
eral of Louisiana. Hall’s Travels, vol. 2, 284.- The tides have little effect
upon the water at New Orleans. They “sometimes” cause it to “swell,”
but never to “ slacken its current.” Stoddard’s Louisiana, 164, ch. 4. The
employment of the Planter, thus, in its inception, appearing not to have
been of a maritime nature, is shown in its further progress to have been
exclusively beyond the ebb and flow of the tide. The second contract states,
that the boat is to be delivered “ready to receive a cargo.” The testimony
shows her to have been “launched and partly laden.” The return of the
marshal shows her redelivery to claimants. The testimony of Wilson
states Jarreau to have acted as commander, when the Planter was launcl"led,
and as commanding her, at the time witness gave his evidence. The
*332] *affidavit of claimants states that Captain Jarreau was then navlgad'
1 ting “on the Mississippi, between New Orleans and Bayou Sara, a0
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on the Red river, between New Orleans and Alexandria.” As, in the case
of The Jefferson, the court noticed that Shippingport was beyond ebb and
flow of tide, without any positive evidence appearing on the record ; so will
they notice the same fact, as to New Orleans, Bayou Sara, Alexandria,
Baton Rouge and Red river. The last four places being also historically
noted as equally beyond tide water. Darby’s Louisiana, 95, 197 ; Stoddard’s
Louisiana, 165, 186.

The record then affords evidence that the Planter, having been redelivered
to the claimants, and laden with cargo, was employed, not in ¢ maritime
service,” nor in trading “ to Mobile, Pensacola or intermediate places,” but
in navigating between New Orleans, Bayou Sara, Red river and Alexandria,
presenting a case of ““interior trade,” wherein the inception, intermediate
progress and termination of the voyage were wholly beyond admiralty juris-
diction, On the part of the libellants, it is assumed, that New Orleans is
within tide-water, and a doctrine thereupon is applied, drawn from the case
of The Jefferson, 10 Wheat. 428, that admiralty jurisdiction is sustainable,
when the ¢ nception” of the contract, &c., is thus circumstanced. DBuc that
case, we suppose, to establish a converse doctrine. The “inception,” &e.,
being there noticed by the court, as not answering to the idea of a naviga-
tion “substantially ” byond tide-waters, so as to oust admiralty jurisdiction,
and consequently, not suflicient to confer jurisdiction, were alone relied upon
as substantially ““a maritime employment.”

It is not perceived, in what manner the inferences adverse to the juris-
diction below become negatived, or the defective libel aided, through the
evidence of a publiec act making New Orleans a port of entry. Could an
analogous law for Shippingport, in Kentucky, have varied the views taken
by the court of that case?® The general collection law of March 1799, 8§ 4,
ereates various ports of entry and delivery, upon Lake Champlain, Ontario
and Lake Erie ; and supposing a case simiiar to the present to be now before
the court from the northern district of New York, the force of these laws is
1ot realized, if *invoked to aid the court in determining admiralty and 4444
maritime jurisdiction upon those waters. ¢ Cases in admiralty do * il
lot arise under the constitution and laws of the United States.” _American
Insurance Co. v. Canter, 1 Pet. 545.

The pleadings on the part of the claimants are not only sufficient to
Sustain all the exceptions now taken, but to warrant the inference, that they
Were taken below and overruled. They plead to the jurisdiction: first, on
the ground, that all the owners are residents, &e., which having been over-
lled, subsequently, a supplemental answer and plea were filed, denying
generally all the allegations contained in the libel. Neither the reasons for
dlsallowing the objections to the jurisdiction, if offered, under both of these
Pleadings, nor the objections themselves, appear ; the court below alone notic-
g that part of the evidence upon which, “ in its judgment,” the real defence
o the claimants rested. Under the first point, then, it is believed, that the
urt will either dismiss the case, as not showing jurisdiction upon the face
“l the proceedings, or remand the same, for the purpose of settling the
f‘ms‘ upon which the jurisdiction must rest, if it is to be sustained.

d'l he'second point made on the part of the appellants is—that the libellants
azd r}llalved any privilege or lien upon the boat, under the laws of Louisiana,
erefore, proceedings ““in rem” were improper. In other words, that
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the inference is fairly deducible from the case, that it was within the con-
templation of the parties, that their contracts should not create a right to
“provisional seizure,” under articles 284 and 298 of the Code of Practice
of 1830, p. 104, and article 2748 of the Civil Code.

It is observed on the part of libellants, that, in this case, extraordinary
diligence was sued to enforce a right which would have been lost, had the
vessel been permitted to depart without its exercise ; and the inference
would seem to be suggested, that probably such a state of things was with-
in the contemplation of libellants, when entering into the agreements. It
is certainly true, that article 2748, referred to, declares the privilege to
cease, if the boat is allowed to depart without exercising the right of seizure.
*334] *But this effect takes place only, if the contract should not have been

reduced to writing ; and if the amount should not exceed $500, and
the contract be reduced to writing, the privilege may be unlimited. Civil
Code, art. 2748, 2747. The Curia Philippica, “quoad” liens or privi-
leges on vessels, is supposed to have been abrogated by articles 8521, 2746
and 2748 of the Louisiana civil code, although referred to as yet subsisting,
in a note to Abbott on Shipping, p. 116, (ed. of 1829).

The reducing the contract to writing, may then be fairly taken as express-
ing the intention of the parties, that the right to a provisional seizure
should be wholly suspended, but the right preserved until the return of the
vessel, and to be exercised only in the event of a failure of personal respon-
sibility on the part of claimants, to which, by the terms of the contract of
19th October, the libellants alone think proper to look. That full reliance
must have been placed in the immediate return of the Planter to New
Orleans, is apparent, from the fact of her ownership and commercial em-
ployment there, as well as by the evidence upon the record, showing New
Orleans to have been the inception and ferminus, after her voyage upon the
rivers throughout the interior of the country. And as conclusively affirming
this view of the intention of the libellants, is the further fact, evidenced by
the contract of the 19th October, of extending a credit of $275, forming a
portion of the aggregate sum, to one month after the Planter should have
been launched, set afloat and delivered, ready to receive a cargo—an evl-
dent suspension of the right to provisional seizure, until after the Planter
must have left the jurisdiction of the court, showing clearly that such an
understanding existed between the parties, as justifies an application of the
principle in the note to Raiétt v. Mitchell, 4 Camp. 150, and which is con-
ceded to be entirely compatible with the laws of Louisiana. The construc-
tion placed upon the contract of 19th October by the libellants, limits it to
“ thirty days after the vessel should be set afloat ;” but it is presumed, this
limitation will not be sanctioned, and when the whole contract is brought
*into notice, and its parts viewed in connection, that construction con-
tended for by the appellants, must be affirmed. Under the §econd
point, then, it is admitted, that superadding to other corroborating circum-
stances, the extension of credit for a portion of the aggregate amount
involved, to a period after the right to provisional seizure could have‘beeﬂ
exercised, brings the case within the doctrine of Raitt v. DMitchell, 4 Camp.
150. 1

The third point relied upon by the appellants is, that the decree rend-
ered is erroneous. In support of this position, Mr. Morton went into @
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particular examination of the evidence. This part of the argument is stated
and examined in the opinion of the court. The decree rendered is further
erroneous, in that it directs $475, charged in the account of libellants for
drawing the boat out of the water, to be paid to them ; of which sum, $275,
by the express terms of the contract of 19th October, were not demandable,
until “one month after the libellants had delivered the Planter afloat, and
ready to receive a cargo.” [Here the counsel went into a particular exam-
ination of the evidence.]

The regulation of the subject of “liens or privileges,” and provisional
seizure, by the laws of Louisiana, will be found mainly to have in view the
internal trading navigation of the country, from New Orleans. Art. 284 of
the Code of Practice of 1800, which is a comment upon Art. 2748 of the
Civil Code, has alone reference to ¢ water-craft within the state,” and Art.
289 of the same, after dealing much in detail upon “lien and provisional
seizure of ships, vessels or water-craft, navigating within the state,” in a
separate section, and as an exception to the general purview and scope of
the legislation, further provides, that “such seizure may be made ‘even’ of
ships or vessels trading out of the state,” and theit laws appear to have had
in view, among other subjects, ““the intricate matters of dispute, involved
with the peculiar internal steamboat navigation from New Orleans, by
affording various aids and facilities, susceptible of being adapted to most of
the difficulties that would arise, and of which aids their courts have express
power *to avail themselves. Thus, from Art. 441 to 461 of the Code P
of Practice of 1820, are recognised, ¢ experts,” persons versed in the ! ™* :
knowledge either of a science, an art, or a profession, selected in order to
give their opinion, on some point or question, on which the decision of a
cause depends.”  Also, “auditors” of accounts, * judicial ” arbitrators, &e.,
_Whose detailed services are therein fully enumerated ; but none of whom, it
15 supposed, could be required to act by the district court of the United
States, however essential to the elucidation of a cause.

From the decisions of the inferior tribunals, invested with cognisance of
these cases, the right of appeal, and a speedy final determination of the
appellate court is carefully provided for by art. 570 to 603 of the Code of
Practice for Louisiana of 1830.

In conclusion, it is submitted that, if the inference be not decidedly
adverse to the jurisdiction below, upou the face of the proceedings, yet
Important facts, identified with that jurisdiction, appear of so doubtful
:mq unsettled a character, as to render it proper to remand the case for a
satisfactory establishment of those facts. That, although it should be con-
Sld(’}‘ed that proceedings below “én rem” were proper, yet material errors
bavmg been obviously incorporated with the decree, renders its enforcement
mpossible, and makes it now essential for the ends of justice, that the whole
subject be remanded for that full re-investigation, through which those ends
¢an alone be attained.

)

L.ivin,(]ston, for the appellees, stated :—The main objection to the decree
this case is, that the district court of Louisiana, as a court of admiralty,
had no Jurisdiction of the case. The libellants contend for the jurisdiction,
ou the privilege granted by general maritime law ; and ou the express lien
gven by the laws of the state. 1. The general maritime law. Cases are
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abundant to show that ship-wrights have a privilege on the ship for re-
pairs and a right to enforce it. Roll. Abr. 533 ; 1 Pet. Adm. 227, 233.
*2, The laws of the state give the privilege, without reducing the
agreement to writing, as is required in other cases. Louisiana Civ. Code,
art. 2748.

It is argued, that a state law cannot give jurisdiction to a court of the
United States. In one sense, this is true : a state law cannot extend such
jurisdiction, but they may create a right which can only be enforced by
such a court. For instance, by the general admiralty law, a master of a
ship cannot sue in the admiralty for his wages, by a libel on the ship,
because, by the maritime law, he has no lien on the vessel. But suppose a
state law to give such lien for all contracts made with the owners in the
state, the maritime court of the United States, it is apprehended, would take
cognisance of the case, and enforce the law. This,it is acknowledged, would
not be done, unless the case made by the state is a maritime contract. Is this
such an one? In the case of The Jefferson, 10 Wheat. 428, the mariners
could not sue in the district court, because the service, in its inception, pro-
gress and termination, was above the ebb and flow of the sea ; the inference
then is plain, that if the contract and service had, either in the beginning,
end, or any intermediate point, been within the ebb and flow of the sea, the
decision would have been different. In the present case, the contract was
made, the work begun and completed in a seaport, where there is a regular
flux and reflux whenever the river is in its ordinary state.

Should it be objected, that it does not appear, that the steamboat in
question was intended, after her repair, to navigate within the ebb and flow
the answer is, first, that the presumption must be, that she was intended to
navigate to and from the place where her owners resided and where she was
repaired ; that, at any rate, the inception of her first voyage must be from
the sea-port where she was. Whether to go on the coasting trade by sea to
Mobile, Pensacola, or the intermediate places, or to ply between the sea and
the port, is at least as probable as that she was for the interior trade. Nor
was it necessary for the libellants to state this. In a libel for repairs of a
vessel, it is sufficient to deseribe it by the name given to vessels of that cJass,
as ship, schooner, &ec., without averring that the repairs were intended to
enable her to *prosecute a sea voyage ; yet vessels of all descriptions
sometimes navigate waters above the flux and reflux of the sea. So,
in the present case, it was sufficient to call the vessel, on which the repairs
were done, a steamboat ; for steamboats are as frequently, and perhaps more
80, cmployed on tide-water, as above it. If the exception were material, it
ought to have been made by the answer ; but here, the objection in the
answer is merely to the person of the libellants.

If it should be objected, that the fact of New Orleans being within the
ebb and flow of the sea, is not in evidence, the answer is, that there arc
notorious facts with which courts are supposed to be conversant, and
of which they will take notice without further proof. Thus in the case of
La Vengeance, 3 Dall. 296, the court takes official notice of the situation
of Sandy Hook ; and in the case from 20 Johns., cited by the defendant, 1,hely
assume, in like manner, that Salmon river is a fresh-water river, and that 1t
has no flux and reflux. In the case before the court,thereismoreovt_:rth0
evidence of a public act, making New Orleans a port of entry and delivery.
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The second error assigned in the printed statement is, that the libel-
lants had waived any privilege or lien on the steamboat, by the laws of
Louisiana. If this were made out, it would not affect the right of the
libellants, under the law maritime. But it is not perceived, that there is
any evidence of such waiver. The article which gives the privilege declares,
that it shall be lost, if the party suffer the vessel to depart, without exer-
cising the right ; and this is the only condition. DBut in this case, extraord-
inary diligence was used, and the libel calls for the immediate interposition
of the court to prevent the departure. The vessel crossed the river from
the shipyard, on the 8th of Deeember, the libel was filed on the 10th, and
the seizure made on the 11th of the same month.

That an express contract for a specific sum is not a waives of the priv-
ilege, is proved by the case cited by the defendant from 4 Camp. 150.
Such a rule could only have been made, by using the word eredit in a sense
in which it was not employed. The workman may be said to perform his
labor on the credit of the owner, when he takes his promise for a certain
*sum, to be paid in cash on the finishing of the work ; and in this
sense the rale applies, and was considered an implied waiver of the L
privilege. In the case before the court, there are two different contracts,
both written. By the first, for certain specified repairs, the owners agree,
“in the name of the boat,” to pay in cash $1150; by the second, it being
found it would be necessary to haul up the boat, $475 were agreed to be
paid for that service, $200 in cash, and $275 in thirty days ufter the boat
should be set afloat; and it is further agreed, that the libellants should
caulk and repair the boat so that she shall not Ieak, to be paid for as soon
as the account shall be approved. Here, it will be observed, that no term
of time was given for any part, except the $275 for hauling up the boat;
this was to be paid thirty days after the boat was set afloat. When that
happened, does not appear. She came over to the town side of the river, on
the 8th of December, but when she was launched, was not said. Part of
the $1500 paid may then be reasonably imputed to this balance of $275,
because the debt for the extra repairs was not duc until they were finished,
and it appears they were not finished until the suit was brought. Where,
then, there are two debts, one already payable, the other not, a sum paid
without designation shall be imputed to that which is due. Civil Code,
article 2162. Therefore, this part of the debt, on which credit was given,
being extinguished, no question can arise as to the lien for the balance.

There remain now only the objections to the sum allowed. On this
point, the court is referred to the full and conclusive testimony offered by
the libellants, that all the materials and workmen they furnished were neces-
sary ; that they were actually furnished ; that they are not overcharged ;
that the work was carried on under the inspection of the master, and was
acknowledged to have been executed to his satisfaction.

Troupsox, Justice, delivered the opinion of the court.—This case comes
up from the district court of the United *States for the eastern district 4 340
of Louisiana. The proceedings in the court below were ¢ rem against !
1:Jhe steamboat Planter, to recover compensation for repairs made upon the

oat,

The libel states, that Howard & Varion, ship-wrights, residing in the city
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of New Orleans, had found materials and performed certain work on the
steamboat Planter, for which the said steamboat and her owners were justly
indebted to them in the sum of $2193.35 ; and alleges, that by the admiralty
law, and the laws of the state of Louisiana, they have a lien and privilege
upon the boat, her tackle, apparel and furniture, for the payment of the same;
and prays admiralty process aganst the boat, and that the usual monition
may issue. The appellants afterwards appeared in court and filed their claim
and plea, alleging that they are citizens of Louisiana, and residing in the city
of New Orleans, and that they are the sole and lawful owners of the steam-
boat Planter ; and alleging further, that the libellants are also eitizens of
the same state, and that the court had no jurisdiction of the case. 'The
plea to the jurisdiction of the court was overruled, and a supplemental and
amended claim and answer filed, denying all and singular the facts set forth
in the libel ; and by consent of parties, an order of court was entered, that
the testimony of the witnesses for the respective parties be taken before the
clerk of the court, and read in evidence upon the trial, subject to all legal
exceptions ; and upon the hearing of the cause, the court decreed, that the
claimants should pay to the libellants $2193. 35, and costs of suit. An appeal
to this court was prayed and allowed.

Upon the argument here, the following points have been made. 1. It
does not appear upon the proceedings, that the court below had jurisdiction
of the case. 2. That the libellants had waived any privilege or lien upon
the steamboat, under the law of Louisiana, and therefore, proceedings in
rem were improper. 3. If the court had jurisdiction, the decree is erroneous
on the merits,

*341] *The want of jurisdiction in the district court is not put on the

~ - ground set up in the plea in the court below, that all the parties were
citizens of the same state. This has been very properly abandoned here, as
entirely inapplicable to admiralty proceedings in the district court. But
it is said, that it does not appear upon the face of the proceedings, that the
cause of action properly belonged to admiralty jurisdiction. There can be
no doubt, that it must appear from the proceedings, that the court had juris-
diction of the case. The proceeding is in rem against a steamboat, for
materials found and work performed in repairing the vessel, in the port of
New Orleans, as is alleged in the libel, under a contract entered into between
the parties for that purpose. It is, therefore, a maritime contract ; and if
the service was to be performed in a place within the jurisdiction of the
admiralty, and the lien given by the local law of the state of Louisiana, it
will bring the case within the jurisdiction of the court.

By the Civil Code of Louisiana, article 2748, workmen employed in th:
construction or repair of ships and boats enjoy the privilege established by
the code, without being bound to reduce their contracts to writing, whatevf*l‘
may be their amount ; but this privilege ceases, if they have allowed the ship
or boat to depart, without exercising their right. The state law, there'fore,
gives a lien, in cases like the present. In the case of The General Smith,
‘W heat. 488, it is decided, that the jurisdiction of the admiralty, in such cases,
where the repairs are upon a domestic vessel, depends upon the locla,l Jaw of
the state. Where the repairs have been made, or necessaries furnished toa
foreign ship, or to a ship in the ports cf a state to which she does not belong,
the general maritime law gives a lien on the ship as security, and the par’y
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may maintain a suit in the admiralty to enforce his right. But as to repairs
or necessaries in the port or state to which the ship belongs, the case is
governed altogether by the local law of the state, and no lien is implied,
unless it is recognised by that law. But if the local law gives the lien, it
may be enforced in the admiralty.

It is said, however, that the place where these services were performed,
was not within the jurisdiction of the admiralty. *The services
in this case were performed in the port of New Orleans,and whether
this was within the jurisdietion of the court or not, will depend upon the
fact, whether the tide in the Mississippi ebbs and flows as high up the river
as New Orleans. This is a question of fact, and it iz not undeserving
of notice, that aithough there was a plea to the jurisdiction of the court
interposed, the objection was not set up. Had it been put in issue, the evi-
dence would probably have removed all doubt upon that question j not hav-
ing been set up, it affords an inference that the objection could not have
been sustained by proof.

But we think we are authorized judicially to notice the situation of New
Orleans, for the purpose of determining whether the tide ebbs and flows
as high up the river as that place. In the case of Z%e Apollon, 9 Wheat.
374, it is said by this court, that it has been very justly observed at the
bar, that the court is bound to take notice of public facts and geographical
positions ; and in the case of 7he Steamboat Thomas Jefferson, the libel
claimed wages earned on a voyage from Shippingport, in the state of Ken-
tucky, up the river Missouri, and back again to the port of departure. And
the court say, that the voyage, not only in its commencement and termina-
tion, but in all its intermediate progress, was several hundred miles above
the ebb and flow of the tide, and therefore, in no just sense, can the
wages be considered as earned in a maritime employment. It is fairly to
be inferred, that the court judicially noticed the fact, that the tide did not
ebb and flow, within the range of voyage upon which the services were
rendered, as there is no intimation of any evidence before the court to estab-
lish the fact.

It cannot certainly be laid down as a universal, or even as a general,
proposition, that the court can judicially notice matters of fact. Yet it
cannot be doubted, that there are many facts, particularly with respect to
geographical positions, of such public notoriety, and the knowledge of
which is to be derived from other sources than parol proof, which the court
may judicially notice. Thus, in the case of the United States v. La
aneance, 2 Dall. 297, the court judicially noticed the geographical posi-
tion of Sandy *Hook. And it may certainly take notice judicially |, .
9f like notorious facts, as that the bay of New York, for instance, - 4
18 within the ebb and flow of the tide.

The appellants’ counsel has referred the court to Stoddard’s Louisiana,
164, for the purpose of showing that the tide does not ebb and flow at
New Orleans ; but we think it affords a contrary conclusion. The author
says, “the tides have little effect npon the water at New Orleans ; they
Sometimes cause it to swell, but never to slacken its current.” No distinc-
tlon has ever been attempted in settling the line between the admiralty
and common-law jurisdiction, growing out of the greater or less influence of
the tide. So far as that admiralty jurisdiction depends upon locality, it is
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bounded by the ebb and flow of the tide ; and if the influence of the tide is
at all felt, it must determine the question. No other certain and fixed rule
can be adopted ; and in determining this, we must look at the ordinary state
of the water, uninfluenced by any extraordinary freshets. The authority of
Mr. Stoddard goes to show that the tides have some effect upon the water
at New Orleans ; they cause it to swell, but not so much as to slacken the
current. In the case of Rex v. Smith, 2 Doug. 441, it became a question,
whether the sea could properly be said to flow above London bridge. It
was contended, that the tide beyond that limit was occasioned by the pres-
sure and accumulation backwards of the river water. Lord MaxsFierp
said, a distinction between the case of the tide occasioned by the flux of sea
water, or by the pressure backwards of the fresh water of a river, seemed
entirely new. We think, that although the current in the Mississippi, at
New Orleans, may be so strong as not to be turned backwards by the tide,
yet if the effect of the tide upon the current is so great as to oceasion a reg-
ular rise and fall of the water, it may properly be said to be within the ebb
and flow of the tide.

It has been argued on the part of the appellant, that the evidence shows,
that this steamboat was to be employed in navigating waters beyond the ebb
and flow of the tide, and therefore, not employed in the maritime service.
In the case of Zhe Steamboat Jefferson, the court said, there is no doubt,
%5447 the *jurisdiction exists, although the commencement or termination

1 of the voyage may happen to be at some place beyond the reach ot
the tide. The material consideration is, whether the service is essentially a
maritime service, and to be performed substantially on the sea or on tide-
water. All the service in the case now before the court was at New Orleans;
and the first voyage, at all events, was to commence from that port. The
objection, therefore, to the jurisdiction of the court cannot be sustained.

2. The second exception is founded on a supposed waiver of any privilege
or lien, and that the appellees trusted alone to the personal responsibility
of the owners of the steamboat. To determine this question, it becomes
necessary to look at the contracts under which the repairs were made. The
first bears date on the 11th of September 1830, by which certain specified
repairs were to be made, for which the appellants stipulated to pay $1150.
No time is fixed for the payment. The repairs contemplated by this con-
tract were such only as could be made without hauling up the boat. Inthe
progress of the work, however, it was discovered, that more repairs were
necessary than had been supposed, and which could not be made, without
hauling up the boat. And on the 19th of October 1830, another contract
was entered into, by which the owners agreed to pay $475 for haulingup the
boat, $200 of which was to be paid in cash, and the balance in one month
after the boat shall be launched and set afloat. The boat was then tolbo
repaired under the instruction of Captain Jarreau, the work to be paid for,
when the account shall be approved by Captain Jarreau. The boat to be
repaired and delivered afloat by the 20th of November, ready to receive @
cargo ; the appellecs were to allow $25 a day for each day they retarded the
delivery.

An express contract having been entered into between the parties, under
which these repairs were made, is no waiver of the lien, unless Sl,:lc.h cony
itma

tract contains stipulations inconsistent with the lien, and from whie
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{airly be inferred, that a waiver was intended, and the personal responsibil-
ity of the party only relied upon. Express contracts are generally made
*for freight and seamen’s wages, but this has never been supposed to [¥345
operate as a waiver of a lien on the vessel for the same. There are
certainly some of the older authorities which would seem to give counten-
ance to the doctrine, that an express contract operated as a waiver of the
lien ; but whatever may have been the old rule on the subject, it is settled,
at the present day, that an express contract for a specific sum is not, of
itself, a waiver of the lien, but that to produce that effect, the contract must
contain some stipulations inconsistent with the continuance of such lien, or
from which a waiver may fairly be inferred. Zutton v. Bragg, 2 Marsh.
339 ; 4 Camp. 145, and the cases cited in note.

Applying these rules to the case before us, we can discover nothing
(except as to $275, the balance for hauling out the boat, which will be
noticed hereafter) inconsistent with the right of a lien, or indicating any
Intention to waive it. In the first contract, no time is fixed for the payment
of the $1150 ; it became payable, therefore, as soon as the work was com-
pleted. And the repairs under the second contract were to be paid for as
soon as the account was approved by Captain Jarreau. There is nothing,
therefore, from which it can be inferred, that any time of credit was to be
allowed. The balance of $275, for hauling out the steamboat, stands upon
a footing a little different. That was to be paid in one month after the
boat was launched and set afloat. A credit was here given : and a credit,
too, beyond the time when, in all probability, the boat would have left the
port of New Orleans; for it can hardly be supposed, that it would have
taken thirty days to load her. And by the Civil Code of Louisiana, Art.
2748, the privilege ceases, if the ship or boat is allowed to depart without
exercising the right. As to this sum, therefore, the decree is erroneous.

3. The principal ground of complaint, under the third point made at the
bar, is, that the appellants have been made to pay twice for some part of
the work. That is, that part of the work which was to be done under the
first contract, and for which they were to pay $1150, has *been
charged under the second contract. There is certainly some confu- b 348
sion growing out of the manner in which this work -was carried on under
the different contracts. The work which was to be performed under the
first, was not completed, when the second was entered into, and both being
carried on at the same time, might very easily occasion some mistake. And
In addition to this, there was, under the first contraet, some extra work to
be done and paid for, over and above the stipulated sum of $1150, which
rendered it still more difficult to keep the accounts for materials and labor
ander the different contracts, separate and distinct. The evidence was
taken in writing, out of court, and no opportunity afforded for explanation
upon these points. The district judge, feeling the difficulties growing out
of these circumstances, ordered Wilson, one of the witnesses whose deposi-
tion had been taken and read in evidence, to appear and answer in open
court. Tle was the clerk of the appellees, who had kept an account of the
timber used and work performed ; and on his examination, he swore, that
all the charges and items for work done, in the account of the libellants,
Wwere over and above the work done under the first contract for $1150. That
the libellants had hands at work at the repairs, under the contract, and the
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extra work, at the same time. That there is not a day’s work, nor a foot of
plank, charged in the account which was to be done undir the first contract.
This testimony leaves no reasonable doubt of the correctness of the account,
By the second contract, payment was to be made, when the account was
approved by Captain Jarreau ; no formal approval appears to have been
made ; but he was a part-owner, and superintended the repairs, and one of
the witnesses says, he was present when the account was presented to Cap-
tain Jarreau ; who said, he was not surprised at it, because there was a
great deal more work than he had any idea of ; and that he did not think,
at first, that she required so much. This, although not a direct, was an
implied approval of the account.

The delay in not delivering the boat to the appellants by the time speci-
fied in the contract, was occasioned by her unexpected state and condition,
*347] and 1.:he extent of repairs required. *And besides, the delivery at

the time mentioned in the contract, was dispensed with by Captain
Jarreau.

Upon the whole, we are of opinion, that the decree of the district court,

as to the $275, must be reversed, and in all other respects affirmed.

Ta1s cause came on to be heard, on the transecript of the record from the
circuit court of the United States for the eastern district of Louisiana, and
was argued by counsel : On consideration whereof, it is the opinion of this
court, that the decree of the said district court as to the $275 is erroneous
and should be reversed, and that in all other respecis the said decree should
be affirmed : Whereupon, it is ordered, adjudged and decreed by this court
that the decree of the said district court in this cause, as to the balance of
$275 for hauling out the steamboat, be and the same is hereby reversed,
and that the said decree, in all other respects, be and the same is hereby
aflirmed ; and it is further ordered, that each party pay his own costs in
this court.

*HorrinaeworTE MagNiAc and others, Plaintiffs in error, ». JonN

%
#45] R. TroMSsON.

Bill of ewceptions.—Marriage-settlement.— Fraud.-—Preferences in
assignment.

The whole charge of the circuit court was brought up with the record. This is a practice which
this court have uniformly discountenanced, and which the court trusts a rule made at last term
will effectually suppress.

This court have nothing to do with comments of the judge of the circuit court upon the evidence.
Carver v. Astor, 4 Pet. 80-1, cited upon this point. ;
The question now before the court is, whether the charge to the jury in the circuit court contains
any erroneous statement of the law ; in examining it, for the purpose of ascertaining itslcor-
rectness, the whole scope and bearing of it must be taken together; it is wholly inadmissible,
to take up single and detached passages, and to decide upon them, without attending to the
context, or without incorporating such qualifications and explanations as naturally flow from
the language of other parts of the charge; the whole is to be construed as it must have been
understood, both by the court and the jury, at the time it was delivered.!

Upon principle and authority, to make an ante-nuptial settlement void as a fraud upon cre
s ST T e

ditors,

1 Spring Co. ». Edgar, 99 U. 8. 659.
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it is necessary that both parties should concur in, or have cognisance of, the intended frand ; if
the settler alone intend a fraud, and the other party have no notice of it, but is innocent
of it, she is not, and cannot be, affected by it. Marriage, in contemplation of the law, is not
only a valuable consideration to support such a settlement, but is a consideration of the highest
value, and from motives of the soundest policy, is upheld with a strong resolution ; the hus-
band and wife, parties to such a contract, are therefore deemed, in the highest sense, purcha-
sers for a valuable consideration; and so that it is bond fide, and without notice of fraud,
brought home to both sides, it becomes unimpeachable by creditors.

Fraud may be imputed to the parties, either by direct co-operation in the original design, at the
time of its concoction, or by constructive co-operation, from notice of it, and carrying the design
upon such notice, into operation.

Among creditors equally meritorious, a debtor may conscientiously prefer one to another ; and it
can make no difference, that the preferred creditor is his own wife.

Marriage articles or settlements are not required, by the laws of New Jersey, to be recorded, but
only cenveyances of real estate; and as to conveyances of real estate, the omission to record
them, avoids them only as to purchasers and creditors, leaving them in full force between the
parties.?

Magniac », Thomson, Bald. 344, affirmed.

*ERrRoE to the Circuit Court of the Eastern District of Pennsyl-
vania. In the circuit court, at October sessions 1826, a feigned issue ©
was made up between the plaintiffs and the defendant, to try the question
of the ability of the defendant to pay a debt acknowledged to be due to the
plaintiffs, and for which judgments had been obtained in their favor. The
competency of the defendant to satisfy the debt, depended on the validity
of a certain marriage-settlement, made in contemplation of marriage between
the defendant and Miss Annis Stockton, daughter of Richard Stockton, Esq.,
late of New Jersey, to which instrument Mr. Stockton was a party, he being,
by its provisions, the trustee of his daughter. The marriage-settlement was
as follows :

“ Articles of agreement and covenant made and executed this 19th day
of December, in the year of our Lord 1825, by and between John R. Thom-
son, Esq., late of the city of Philadelphia, of the first part, Annis Stockton,
daughter of Richard Stockton, Esq., of the second part, and Richard Stock-
lon, of the county of Somerset and state of New Jersey, father and trustee
of the said Annis Stockton, of the third part.

“ Whereas, a marriage is intended to be shortly had and solemnized
between the said John R. Thomson and the said Annis Stockton ; and
whereas, the said Richard Stockton has promised to give unto Lis said
daughter a certain lot or tract of land, belonging to him, situate in the
county of Middlesex and state of New Jersey ; directly opposite the man-
sion-house of the said Richard Stockton, between the old road to Tren-
ton and the turnpike road, which consists of between four and five acres of
land, be the same more or less, and is bounded on the north and south by
t.he said roads, on the west by lands of Dr. John Vanclave,and the east by a
ll‘ne to be run from the north-east corner of the garden, now in the posses-
sion of Mrs. Abigail Field, to the said turnpike road, upon which said lot
the said John R. Thomson has begun to build a house. Now, it is hereby
agreed between the parties aforesaid, and the said Richard Stockton, for
himself and his heirs, doth hereby covenant and agree to and with the parties
of the first and second *parts, their heirs, executors and administra-
tors, in consideration of the said marriage, and of the love and natural {Seal
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affection he hath for his said daughter, that from the time of, and imme-
diately after, the said marriage shall be solemnized, he, the said Richard
Stockton, shall and will stand seised of the said lot and premises, and of all
and singular the buildings and improvements which shall be erected and made
thereon by the said party of the first part, to the uses, trusts and purposes
hereinafter mentioned, and to none other, that is to say : in trust to permit
the said John R. Thomson, and Annis his wife, during the time of their
joint lives, to possess, live in, and occupy the said lot, house and premises,
with the appurtenances, free and clear of all demands; and in case the said
parties of the first and second parts do not think proper to inhabit and reside
in the said premises, that he, the said Richard Stockton, will let out, upon
lease, the said premises, and receive the rents, issues and profits thereof, and
pay over the same to the said Annmis, party of the second part, during the
joint lives of the parties of the first and second parts. And if the said John
R. Thomson should survive the said Annis Stockton, and have issue by her,
then in trust to permit the said John R. Thomson, during his life, to inhabit
and occupy the said premises, if he elect so to do, free and clear as afore-
sald, and pay over the said rents and profits, as he shall receive the same, to
the said John R. Thomson, for the maintenance and sapport of him and his
family, without he, the said John R. Thomson, being at any time thereafter
accountable to any person or persons for the said rents and profits. And
after the death of the said John R. Thomson, in trust for the child or children
of the said marriage, in equal shares, as tenants in common, in fee-simple;
and if there shall be no child or children of the said marriage, then, upon
the death of either of the said parties of the first and second parts, in trust
to convey the said premises to the survivor in fee-simple.

«“ And the said John R. Thomson, for himself, his heirs, executors and
administrators, doth covenant and agree to and with the parties of the
second and third parts, that if the said marriage shall take effect, and in
consideration thereof, he will, with all convenient speed, build and furnish
#8511 the said house, in a suitable manner, as he shall judge ﬁc and *proper
“?%1 and that the said erections, improvements and furniture, togethet
with the changes and additions which shall be, from time to time, madc,
shall be subject to and included in the said trusts, as far as the same arc
applicable to each species of property. And further, that he will, in the
space of one year from the time the said marriage shall take effect, place out
on good security, in stock or otherwise, the sum of $40,000, and hand over
and assign the evidences thereof to the said party of the third part, who
shall hold the same, in trust to receive the interest, profits or dividends
thereon, as they shall, from time to time, arise, to the said party of the
sec: nd part, during the joint lives of the parties of the first and second parts,
and that her receipts for the same, and also for what may be produce.d under
the before-mentioned trusts, shall be good and valid, notwithstanding her
coverture. If the said party of the second part should die before the said
party of the first part, and there should be issue of the said marriage, then
in trust to receive the said interest, profits and dividends, and pay the. same
over, from time to time, to the said party of the first part, duri{lg his life,
for the sapport of himself, and the maintenance and educ_atlon of his
children, without his being subject to any account as aforesa.ld 0 a}qd afteﬁ
his death, in trust for any child or children of the said marriage, 1n equi
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shares ; and if the said Annis should survive the said John, and there be
issue of the said marriage, then to pay over the same to the said Annis, dur-
ing her life, for her maintenance, and the support and education of the said
children, and without her being liable to any account for the same ; and
after her death, in trust for the child or children of the said marriage, in
equal shares ; and if there shall be no child or children of the said marriage,
then, upon the death of the said John R. Thomson, or Annis his wife, in
trust, to assign and deliver the said securities, and all moreys remaining due
to the one who shall survive, to his or her own uses.

“ And it is further agreed and covenanted by and between the parties
aforesaid, that it may be lawful for the said John R. Thomson to act as the
agent of the parties aforesaid, in all the matters aforesaid, by the permis-
sion and under the control, if need be, of the said trustee, and to change,
and, from time to time, alter the said *securities, as occasion may
require, and take new securities in their stead, so as that the fund, as
aforesaid settled, shall always be kept good. And it is also hereby further
agreed and covenanted by and between all the said parties, that the said
trustee shall not be held guilty of breach of trust, althongh he does not act
personally in the premises, unless he be expressly desired and requested so
to do by one of the other parties hereto, or those claiming under them ; and
that he shall not in any manner be held liable as trustee, unless for acts of
wilful neglect or misconduct.”

The plaintiffs and the defendant were merchants residing in Canton, in
China, previous to the 25th of March 1825, when the defendant returned to
the United States, leaving an agent, Rodney Fisher, in Canton, with full
powers to transact his business, and to bind him by commercial contracts,
and who was introduced to the plaintiffs as his agent, by the defendant.
Very large loans were made to the agent of the defendant, by the plaintffs,
which were employed in loading the vessels of Edward Thomson ; the goods
being pledged to pay the loans at Philadelphia, and the shipments so made
being for the use of Edward Thomson. Edward Thomson was without
credit or friends in Canton, and the credit of his son, John R. Thomson, was
thus employed by his agent to load the ships ; the defendant’s compensation
consisting of the commissions on the transactions.

On the 22d of November 1825, Mr. Fisher, as the agent of the defend-
ant, borrowed of the plaintiffs $30,000, on the pledge of an invoice of goods
valued at about $42,000 ; and on the sccond of December 1825, $33,000
more were borrowed on the pledge of another invoice valued at upwards of
;%44,(')00, together exceeding more than $63,000 on pledges of goods exceed-
Ing, in invoice amount, $86,000. Besides these loans, the defendant obtained
others in China, where he also owed some other debts, inconsiderable in
amount, and after his return home, he signed his father’s respondentia
bonds for $200,000. On all these loans and respondentia, there were large
Sums lost ; the goods pledged *to the plaintiffs did not sell for half
t:‘he mvoice prices; and the defendant lost morecover upwards of
820,000 by his father’s failure. He was not possessed of any real estate,
mortgages, public stock or other productive property ; and whatever he was
Worth, if anything, was involved in his father’s affairs.

Qxl the 19th of November 1825, Edward Thomson’s insolvency was made
Public.  On the 19th of December 1825, the defendant, having arrived from
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Canton, in this country, on the 1st of June of that year, and soon after
made an engagement to be married with Annis, the daughter of Richard
Stockton, Esq., submitted a statement of his affairs to Mr. Stockton, with a
view to the marriage-settlement before stated, which was executed the
same day.

Statement by John R. Thomson, made previous to settlement :

“ T have no personal debts, except to a small amount, in common course
of business and living., I am surety for my father in a respondentia bond
to Messrs. Schott & Lippincott, in a penal sum of $200,000. If the goods
which are pledged seil reasonably well, there can be no loss; for the freight
on these goods, the commissions in China, and the premium on dollars on
the outward investment, all tend to enhance the security ; and such is the
opinion of Mr. Schott, expressed to me in a conversation on this sub-
ject ; there can, therefore, be no demand on me. Upon no fair principle of
calculation, could the loss, if it should happen, be more than $20,000, and
I consider myself worth that amount, if not more, in addition to the sum
proposed to be settled. Jonn R. THOMSON.”

“ December 19, 1825.”

Indorsed by Richard Stockton—¢ Statement made to the trustee by
J. R. Thomson, as the basis of the settlement, and upon which it was
made. R. 8.”

The marriage took place the 28th December 1825. But during the life
of Richard Stockton, the settlement was never acknowledged or registered.
#g547 DOT Was the $40,000 *in productive stock ever provide.d., as the set

%1 tlement stipulated, by the defendant, who pleaded inability to do so.
from insolvency. After Mr. Stockton’s death, and shortly before judgment
confessed by defendant, for the balance remaining due to the plaintiffs, the
defendant delivered to Robert Stockton, the eldest son of Richard Stockton.
deceased, two promissory notes, together for $9500, one of which, for $4500,
was of doubtful worth.

Of the $60,000 and upwards, due by the defendant to the plaintiffs, a
principal sum of about $12,000 remaining due, suits were brought for the
same against him, in Pennsylvania, where he resided, and in New Jersey,
where he settled at the time of his marriage, in both of which suits judg
ments were confessed for the sum claimed.

On the 3d of June 1830, the following agreements relative to the casc
were entered into by the counsel for the plaintiffs and for the defendant.

“ Whereas, the above-named plaintiffs did recover, on the 26th day of
November 1827, against the said John R. Thomson, the sum of $20,929.07,
damages, besides costs of suit ; and whereas, the said plaintiffs allege that the
said John R. Thomson has the means of satis{ying said judgment and costs,
and the said John R. Thomson denies his ability to pay the same, and
requires that the proof thereof may be tried by a jury, and an i'ssue. for the
trial thereof has been agreed upon between the parties, in the circult 'court
of the United States for the eastern district of Pennsylvania, to April ses-
sions 1830 ; it is hereby ordered and agreed, that the action as above stated
be entered, and that the said John R. Thomson cause an appearance to be
entered for him to the same, and that said plaintiffs declare, of the said term,
of a discourse had and moved between the said plaintiffs and the said
defendant, of and concerning whether the said defendant has the means, by

222




1833] OF THE UNITED STATES. 354

Magniac v. Thomson.

the property in his marriage-settlement or otherwise, of satisfying the judg-
ment aforesaid ; and that the said defendant, in consideration of a mutunal
promise on the part of the said plaintiffs to him made, did promise to pay to
the said plaintiffs the sum of $25,000, *in case he, the said defendant, (ha%s
has the means or ability of satisfying the judgment aforesaid, so that L= e
this said issue may be tried by the country. And it is further ordered and
agreed, that the circumstances of the said mutual promises, and of the
affirmations and assertions laid in the declaration, shall be confessed, so that
the said issue shall be tried on the merits, and that the costs of the suit shall
follow the verdict ; but that the said verdict shall give no title to either
party to recover from the other the sum laid in the declaration. The merits
to be tried without regard to form, and either party to be at liberty, under
he direction of the court, to modify or change the pleadings, so as to
facilitate such trial on the merits.”

“ Whereas, a feigned issue has been agreed upon between the parties in
this case, for the purpose of ascertaining by law, whether the defendant, John
R. Thomson, has the means, by the property in his marriage-settlement, or
otherwise, of satisfying the judgment recovered against him in this court,
to October sessions 1826, No. 18 : Now, it is hereby agreed to be the under-
standing of the parties to this suit, that if the plaintiffs recover, that the
hability of the security from said defendant shall be to the extent of the
property actually settled by said defendant on his then intended wife, by
virtue of a marriage-settlement, dated the day of December 1825. And
if judgment shall be for the defendant, that the said property contained in
said settlement shall be entirely discharged, and the security entered as
above stated entirely at an end; either party to be at liberty to carry the
case, according to established regulations, to the supreme court of the United
States for determination.”

The case was tried at the April term of the circuit court in 1831, under
these agreements, and a verdict, under the charge of the court, was rendered
for the defendant. The plaintiffs excepted to this charge and prosecuted
this writ of error. The whole of the charge of the court was inserted in
th- bill of exceptions, and brought up with the record. The facts of the
case as made out in evidence, according to the views of the court, are
stated particularly in the charge to the jury. *The charge was as _,
follows: (73856

_ “The nominal parties are the plaintiffs and the defendant. The real par-
ties are the plaintiffs and the defendant’s wife. The nominal question is
Whether the defendant has any property ? The real question is, whether
the property he owned in December 1825, passed to Richard Stockton,
father and trustee of Mrs. Thomson, for her use, or whether it remained in
the QGfendatlt, on account of the legal ineflicacy of the marriage-agreement
to divest him of it, and vest it according to that agreement? If it was
Cperative in law, the house furniture and fund in hands of Robert Stockton
belong to him, in trust for the uses of the agreement. If not, then the law
deems J. R. Thomson to be the legal owner, in trust for his creditors, of
whom the plaintiffs seem to be the only ones. He remains the owner, not
because the agreement is not binding on him, but because, under the cir-
“umstances of the case, his indebtedness to the plaintiffs put it out of his
Power to so divest himself of it, as to prevent his creditors from considering
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it his, so far as to be a fund for the payment of their debt ; and this is the
only question we have to secttle.

“From the cvidence, the plaintiffs’ debt is a fair and valid onec, as
between them and defendant ; between him and Mr. Fisher, it is not our
province to inquire ; that depends, perhaps, on the evidence of authority
which the latter can produce ; but his evidence is suflicient for the plaintiffs
to show a debt existing at the time of the marriage-agreement. The judg-
ments confessed by Thomson are evidence not only against him, but as they
may affect the interest of his wife in the property in question, to show the
indebtedness of Thomson at the time of the agreement. (Hinde v. Lony-
worth, 11 Wheat. 210.) Taking the judgment, in connection with the
testimony of Mr. Fisher, you will probably think the plaintiffs’ case so far
made out as to establish the existence of a valid legal debt due plaintiffs by
defendant, at the time of the marriage-settlement, and no evidence being
given to impeach the claim, we think, in point of law, it is so, unless you
feel at liberty to discredit Mr. Fisher ; though Mrs. Thomson is no party to
the judgment, it is evidence to affect her claim.

*357] . “*This brings us to’the main question of the validity of the mar

riage-settlement, on which the cause must turn. It is good between
the parties, and good as to all the world, unless it is liable to impeachment
for fraud ; which is of two kinds, frand in fact, and fraud in law. The
first is an intention or design to defraud, delay, injure or prevent creditors
from receiving their just debts, by a sale, deed, settlement or agresment, by
which the property of a debtor is withdrawn, or attempted to be withdrawn,
from their reach. The English statute of 13 Eliz. declares all such acts null
and void as to creditors ; this statute is in force here, and you will consider
it as having the same effect in this cause as a law of New Jersey ; the com-
mon law makes the same declaration ; and if the evidence brings this case
within it, your verdict must be for the plaintiff. Proof of fraud may be
made out by direct evidence, or may be inferred from such circumstances as
will justify that inference ; but a jury ought never to presume it, withont
either ; you ought to be satisfied, that the facts before you indicate and
reasonably prove the existence of that dishonest fraudulent intention, which
brings the case within the true spirit and meaning of the law. A mere
doubt or suspicion of the fairness of the transaction, ought not to be suth-
cient to lead to the finding of any act to be fraudulent, unless the conduct
and situation of the parties, and the effects intended to be produced by the
act, appear inconsistent with their integrity, and admit of no reasonable
interpretation but meditated fraud, to be effected by the agreement, sale or
deed ; on this subject, the law does not remain to be settled by this court;
it is laid down by Judge WasHIiNGTON, and adopted by the supreme court
in the case of Conrad v. Nicoll, 4 Pet. 295, and must be considered as
binding on court and jury, in deciding on this part of the case.

“To taint a transaction with fraud, both parties must concur in the
illegal design ; it is not enough, to prove fraud in the debtor ; he may law-
fully sell his property, with the direct intention of defrauding his creditors,
or prefer one creditor to another; but unless the purchaser or preferred
creditor receives the property with the same fraudulent design, the confract
is *valid against other creditors or purchasers who may be injured
by the transaction, The declarations or admissions of the debtor,
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as to the object intended to be affected, are evidence to contradict his
answer to a bill in chancery, brought to annul the act alleged to be fraudu-
lent, but not to defeat the title of the grantee or person claiming under it,
or to have a bearing on the whole case. Venable v. Bank of the United
States, 2 Pet. 119-20 ; s. p. 2 Halst. 173-4. Before you can pronounce this
marriage-agreement void and inoperative, on the ground of actual fraud,
you must be satisfied, not only that the defendant mmade it, with design to
defraud his creditors, but also that Mrs. Thomson, and her father and
trustee, Mr. Richard Stockton, participated and concurred in the fraud
intended ; if they were innocent of the combination, it would be harsh and
cruel in the extreme, to visit on her the serious consequence of her intended
husband’s acts, and as inconsistent with law as justice.

“The facts of the case are neither complicated or contradictory ; afford-
ing evidence much more clear and satisfactory than usually appears in such
cases ; 1t appears, that John R. Thomson, after residing some time in Can-
ton, Teft it in March 1825, and returned to this place, in June follow.ng ;
that he paid his addresses to Miss Stockton, during the summer, contracted
an engagement of marriage with her, and contemplated making a settlement
upon her as early as September. That the marriage articles were execated
on the 19th December, and the marriage solemnized a few days afterwards,
or perhaps sooner ; he built 2 house on the lot mentioned in the agreement,
at an expense of $18,000, furnished it at the expense of $5000, but invested
no part of the 40,000, during the lifetime of Mr. Stockton. In September
1829, he put into the hands of Captain Robert Stockton, who succeeded his
father in the trust, sccurities to the amount of $9500, on account of the sum
to be invested pursuant to the settlement. From the evidence of Mr. Fisher
and Mr. Mackie, it appears, that Mr. Thomson was worth, say in Decem-
ber 1825, about $80,000 or $90,000 in money and personal property, and
Fowed $70,500 of which $7500 were, on his own account, due in
Canton, and paid by Mr. Fisher. The residue was the $63,000 bor- L
rowed by Mr. Fisher, on the 22d November and the 2d December 1825,
from the plaintiffs, on the credit and on the alleged authority of Mr, Thom-
son, but entirely for the use of his father, Edward Thomson, in order to
complete the cargoes of his ships, then at Canton, short of funds. We
have no evidence of any other debts which would materially -diminish the
sum which he was estimated to be worth. This large debt was contracted,
- not by any specific, but general directions or orders; it was unknown to
him, till the spring of 1826 that such a debt existed, and therefore, could
have been in his contemplation, when the marriage-articles were executed ;
they could not have been entered into for the purpose of defrauding the
plaintiffs, and he appears to have had no other creditors, unless those who
were paid by Mr. Fisher, in Canton, out of Thomson’s funds in his hands.
The security given to the plaintiffs exceeded the amount of the responden-
tia bond $23,300, which may fairly be presumed to have been invested in
the invoices pledged to the plaintiffs, out of his own funds, as there is no
evidence that this sum was raised by loan, on the goods purchased on credit.
This, added to the other debts, amounting to $7548, makes $30,748, which
would seem to have been raised, without contracting a debt. Defendant
Pledged $23,300 of this to secure the plaintiffs for a loan made for the use
of Edward Thomson, and made Thomson personally liable in the bond. If

7 PEr.—15 225

¥359




359 SUPREME COURT [Jan’y
Magniac v. Thomson.

the contracting a debt in this manner, by which there could be no profit
but commission, and might be attended with heavy loss, was intentional
fraud, then you will judge whom it could have been intended to defraud,
Magniac or Thomson ; if there were any part of the debt lost, it must fall
on the latter ; the former could not suffer, unless the proceeds of the two
invoices produced less than $63,000, and Thomson became insolvent ; if,
#360] under such circumstances, you find that there was meditated fraud,

X it will *be hard to discover a motive which could operate on the
mind of the defendant, to his own benefit, or injury of the plaintiffs.

“This debt not being contracted personally by Mr. Thomson, or his
special directions, it would be difficult to infer any fraud in him in borrow-
ing the money, and still more so in his agent, Mr. Fisher ; it cannot well
be doubted, that it was the intention of the one, in conferring the authority,
and of the other, in executing it, to comply with every stipulation for
repayment, or that, in entering into this agreement of marriage, all parties
were ignorant of the existence of the debt. The mortgages of the invoices
of $86,000 for security, is most powerful evidence to negative fraud of any
kind ; these are the most material, and probably, all the facts of the case,
necessary for your consideration of the question of fraud in fact ; you will
apply the law, as read and stated to you, to the evidence, and decide accord-
ing to your convictions of the justice of the case. Asa question of fact,
it is for your exclusive decision ; the court, however, think proper to say,
that in their opinion, an inference or intentional fraud would be a very
severe comment on the conduct of the parties. If however, you should be
of opinion, that there was such fraud attending this transaction, as brings
it within the legal principles laid down for your gunide, you will find, accord-
ingly, a verdiet for the plaintiffs,

“ Another part of the issue which you are to decide is, whether the
defendant has concealed, and has in his possession, disposal or command,
any part of the property he owned in 1825, amounting to $80,000 or $90,000,
which has been accounted for as by statement of Mr. Fisher and Mackie,
leaving the sum of $25,000 or $26,000, which has been shown to be invested
in the house, furniture and securities in the hands of Captain Stockton ;
connecting this with the cvidence of Mr. Norris, you will be able to decide
whether defendant has any means of paying the plaintiffs’ debt, of which
he has not given an account, or which remain in his hands. In tracing
through the evidence, the conduct of the defendant towards the plaintiff,
in relation to this debt, you will discriminate between the deliberate design
x3517 °° defraud, by secreting *property for his own use, and losses

?%21 jncurred by casualties and want of prudence or discretion ; on this
part of the issue, you are toinquire only as to the property which he actually
has in his possession or control, not into what he ought to have had, or what
he has disposed of for any other use than his own; and will not take into
consideration what has been expended or applied towards the marriage-
contract, that being the subject of the first inquiry, which is altogether
distinct from this.

“The next and most important question is, whether the marriage-.con-
tract is fraudulent in law, and for that reason, void as against the plaintiffs ;
that is, although the intention of the parties was fair and honest, and the
act done without any design to defraud, the policy of the law forbids 1t8
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execution, and takes from it all legal efficacy as to the creditors of John R.
Thomson. The deeds, gifts, grants or other contracts, which the law avoids
are those made with intent to defraud, hinder, delay or injure creditors ;
and in other to avoid them, both the party giving, and the party receiving,
must be participating in the fraud. On this subject, the law is written and
cannot be misunderstood. The 6th section of the statute, 13 Eliz., provides,
that the act shall not extend to any interest in lands, or goods and chattels,
made on good consideration, bond fide lawfully conveyed or assured to any
person not having, at the time of such conveyance or assurance to them
made, any manner of notice or knowledge of such fraud, covin or collusion.
The words of the law require that both parties must concur in the fraud,
in order to bring the case within its provisions, and such has been it settled
judicial exposition for 260 years.

“There are in law two kinds of considerations ; good, which is natural
love and affection ; and valuable, which is money or marriage. The word
good is used in this law, as applied to cases which it does not mean to em-
brace ; but from the evident meaning and object of the law to protect
creditors from the disposition by debtors of their property, with intent to
defraud them, and from dispositions which might produce that effect, by con-
veying it to their wives, children, relations or friends ; all courts, both of
law and equity, have considered the word good as meaning waluable con-
sideration.

*«You will perceive, that the law, as thus expounded, embraces
three kinds of conveyances: 1. Those made with the intention in
both parties to defraud creditors ; these are void, whether made with or
without consideration, good or valuable, not only on account of the covin
or collusion, but as exempted from the saving of the sixth section, not
being dond fide. 2. Volantary, made for good consideration, but tending
to defraud creditors ; if they are permitted to have a legal operation to vest
the property conveyed, the policy of the law makes them void for legal
frand—though there is no fraud in fact, the fraud in law being deemed
equivalent to it. 3. For valuable consideration, in good faith, without
notice by the person receiving the conveyance, of any fraud, covin or collu-
sion by the grantor, to defraud his creditors ; these are excepted from the
operation of the law before referred to ; they are good and valid at common
law, to pass the property conveyed, and purchasers under such conveyances
are entitled to, and receive the protection of, all courts of justice.

“From what has already been given you in charge on the subject
Of' actual fraud, you will be enabled to decide, whether this case comes
Within the first class of cases of intentional fraud in both parties to the mar-
Tlage-contract ; if you are not satisfied that this contract is of this character,
then it cannot fall within the second class of voluntary conveyances. If it
Was made in contemplation of marriage, it was made on a valuable consid-
eration, and puts the intended wife on the footing of a purchaser for money,
and not of a voluntary grantee or donee for the mere consideration of love
and affection. She is not to be considered in any court as a volunteer, but
eomes into court, at ieast, on an equality, both in law and equity, with any
other parties whose claims are founded in money. You will not forget the
d_lﬁerence between a provision for a wife and children, before and after mar-
fage ; when there is no portion or money paid, it is the difference between
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a purchaser and a volunteer ; for the former, the consideration is as valua-
ble as the debt due a creditor, or the money received from a purchaser in
the latter ; it is, from its nature, merely voluntary ; there can be no other
ougy than a good consideration for making it ; there ¥exists, it is true, a
93] noral obligation to provide for their support and comfort, but that
moral obligation must yield to the legal one, which every man must observe
towards those who have just claims on his property. In dispositions of
property which take effect in the dispeser’s lifetime, as well as after his
death, there is a golden rale which applies to all—a man must be just before
he is generous ; this applies to all cases between volunteers, or those claim-
ing merely by a voluntary disposition, made by deed or will, to those who
have no legal claims on the person who makes it, on the one hand, and ered-
itors and purchasers, on the other.

‘“But where conflicting claims between creditor and creditor, purchaser
and purchaser, or purchaser and creditor, arise in court, they are settled
by other rules. The first inquiry as to them, is, whether cne class has a
legal right to the debt claimed, or the other to the thing claimed to be pur-
chased, such as is recognised in a court of law ; the second is, whether that
right has been so acquired as to be attended with such circumstances
of fraud, accident, mistake, trust, inadequacy of price, or unfairness, as will
annul or modify it in a court of chancery, according to the established
principle of courts of equity. Creditors have, as between them and the
debtor, an undoubted right to so much of his estate as will pay their debts;
but the debtor has a right, equally undoubted, of preferring one creditor to
another, or giving all his property to one ; this is neither fraud in law or
fact, in the absence of covin or collusion. A debtor may sell his whole
estate, turn it into money, and distribute it among his creditors, at his pleas-
ure ; those only who have liens on it, can, in either case, have any resort to
the property in the hands of a fond fide purchaser or ereditor, who has fairly
received it in payment of his debts. These are known principles of law, long
settled and established by universal consent and adoption in our system
of jurisprudence ; they form rules of property and title on which the peace of
society and security of rights essentially depend ; they cannot be shaken by
courts or juries, without producing endless confusion, uncertainty, and want
ot confidence in the administration of the laws of the land. We will then
%3641 apply t}lem to_the case under our *consider‘ation, in ord.er to ascerm.in,
771 by their bearing on its merits, whether it comes within the third
class of cases, which, we have seen, are excepted from the provisions of the
statute.

“ A contract, in consideration of a future marriage, is of that nature
which creates a legal and equitable obligation on the parties to perform it,
in good faith, according to its stipnlations ; the consideration is as good and
valuable, in contemplation of the law, as if it was made on the loan or pay-
ment of money ; if the contract is executed, the parties become purchasers ;
if it remains executory, till after the marriage, they become creditors, or its
consummation, or assume pro tanto the character and acquire the 1'ig‘at§ of
both, if executed only in part. They are entitled to the protection ot.all
courts, in the enjoyment of what is granted, and to their aid in enforcing
the performance of what has been stipulated to be done, and where either
party can rightfully call on a court of law or equity to compel the other to
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perform an act necessary to the execution of the contract, and the judgment
or decree of the court would be given in his favor, a voluntary performance
of the legal or equitable obligation would be equally valid. The considera-
tion being valuable, if the contract, whether executed or executory, is made
in good faith, with one having no notice or knowledge of any fraud, covin
or collusion to defraud creditors, performance may be enforced, or volun-
tarily made, and the contract carried into execution, at any time, either in
the whole or in part, as is in the power of the party ; and whatever is so
done, will be as valid and binding between the parties, and in relation to
third persons, as if the execution had been completed on its date. The law
is express in referring to the time of the conveyance and assurance, and
embraces not only perfect grants or gifts, but any estate or interest in lands,
goods and chattels, made, conveyed or assured. On these principles, it is
the opinion of the court, that the evidence in this case brings the marriage-
contract within the sixth section of the law, excepting it from the operation
of the first section, unless you shall find that it was made, not bond fide, or
with notice or knowledge of a frand in John R. Thomson in entering into
it, brought home to his intended wife, and that Thomson actually entered
into it with such fraudulent, covinous or collusive intention.

*«If you do not find such want of good faith or existence of
notice, then Mr. Richard Stockton must be considered at law as a
purchaser for valuable consideration, bond fide, and without notice, so far as
the contract has, at any time, been proved to have been executed by Thom-
son, and his creditor, so far as remains to be executed ; and Mrs. Thomson
as having the same character in equity, and Captain Stockton as invested
with all the rights, and standing, in all respects, in the situation, of his
father.,

“The aspect in which these considerations present the case, is a contest
between Mr. Stockton and Mrs. Thomson, the one the legal, and the other
the equitable purchaser of the house, furniture and securities from John R.
Thomson, by the contract, and in consideration of the marriage, and the lot
as the marriage portion, and the plaintiffs, his sole creditors. Thus they
stood at the commencement of this suit, and as creditors at the time of the
contract and consummation of the marriage, they, having performed their
stipulation, had a perfect right to call on Thomson, both at law and equity,
to perform his. If Mrs. Thomson is a purchaser, she is one of the most
favored class ; the consideration she has given is as valuable and as much to
’.be valued as money ; it is not necessary to consider it as more so ; if she is
Invested with the acknowledged rights of a money purchaser, a conveyance
of real or personal property made to her before marriage, by her intended
husband, of real or personal estate, would be as valid and effectual, although
he was in debt, as if he was not. If he had the legal title to the thing cou-
veyed, and power to sell, the interest and beneficial use would vest in her,
and her trustee, by the deed, as fully and completely, if the property had
been held in trust for others, as if Thomson had a right as perfect in equity
as at law, provided she had no notice of the trust. This is a universal prin-
ciple, never questioned, and protects all bond fide purchasers for valuable
consideration, without notice, before the money paid or the condition of the
grant performed.

“The application of this well-known and acknowledged rule of law to
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Mrs. Thomson does not make her a prerogative or a privileged purchaser ;
it only puts her on the footing of every other purchaser, from one who has
the legal title, subject to *an unknown trust for the use of a third
person. This case is of the strongest kind against the cestui que
trust, if the plaintiffs can be so considered, and they cannot be placed in
any attitude which can give them better rights than in that ; for the debt
was contracted with them, but a few days before the date of the marriage-
articles, and in a quarter of the world so distant as to preclude the possibii-
ity of notice to other parties. In the common case of a trustee, conveying
the legal estate to the injury of cestui que trust, the trust exists at the time
of the conveyance, it is necessarily known to the trustee, and notice may be
brought home to the purchaser, by direct or circumstantial evidence, as in
all other cases ; but in this, it could be done by no possibility.

“ When the law is so well settled, as in the case of a conveyance by a

trustee to one having no notice of the trust, it can have no effect to urge
any arguments of hardship on the person injured ; we could not change the
law on the subject, if we would, and should violate our duty, not so to
declare it. It is a hardship on a widow or an orphan, who has been de-
frauded by her trustee, in selling what is not his own, but theirs ; but it is
as great, if not a greater, hardship on the widow or orphan, to be deprived
of property which they have purchased and paid for by money earned by
their industry, and deprived of that, on the faith of which they have
devoted their lives to a husband, and placed at his disposal their future
happiness, and last cent. A loss must fall on one of two innocent sufferers,
whose claims may be supposed equal in justice and equity ; in such cases,
the law leaves the property with the one who has acquired the legal title,
by fair purchase, in good faith, and without notice ; and a creditor of a
fraudulent debtor, who sells or settles on his intended wife property which
he is bound both in law and equity to apply or pay his debts, can, on no
principle, be more favored in any court, than the person whose property is
unjustly conveyed by a trustee to pay his own debts, to rob one family in
order to save another, or secure a provision for an expected one of his
own. A creditor is nowhere more favored than the infant, the ward, the
widow or orphau, whose property is in the hands of trustees, without lien
or security, and subject to his disposition by deed or bill of sale. )
%3671 *¢The creditor of a deceased debtor ha§ :ohe same right to th(:
“711 payment of his debt out of his property as a living one ; yet a sale of
the personal property of a decedent, by an executor, administrator or trus-
tee, to pay his own debt, is good against creditors, the widow and next of
kin, if made without notice or collusion, and no court of chancery will
annul it ; yet it is as much a breach of faith, as deep a violation of moral
honesty, as to settle the same property on an intended wife, to whom he
was under as high and imposing obligations to perform his contract 9f mar-
riage, by paying the promised consideration on which it was solemnized, as
to discharge a bond given for money lent or property purchased.

“These are general principles and rules of law which, we feel confi
are the pre-existing law of this case, and, as such, lay them down to you as
the legal rule for your verdict ; we should make, instead of 'expoundmg t.h('
law, act as legislators of new rules, and not as judges, exposnorsrand adml_r}-
istrators of old and well-established ones, in declaring that Mrs. Thomson 18,
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in this case, to be viewed in a less favored light than a purchaser in consid-
eration of money or property.

“The consideration of the contract on which this cause depends, is both
marriage and property ; the value of the one cannot be, and the other has
not been, ascertained in dollars, but we think the justice of this case can be
attained, without doing either ; considered as a purchase made in good
faith, and the purchase-money paid without notice of any fraud by the
intended husband, we know of no principle by which it can be declared
void in a court of law ; we know of no case in which a conveyance of real
or personal property so made, has ever been, or, agrecable to legal p<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>