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JUSTICES
OF THE

SUPREME COURT
DURING THE TIME OF THESE REPORTS

HARLAN FISKE STONE, Chief  Justice .
OWEN J. ROBERTS, Ass ociate  Justice .
HUGO L. BLACK, Associ ate  Justi ce .
STANLEY REED, Ass ociate  Justice .
FELIX FRANKFURTER, Associ ate  Just ice .
WILLIAM GU DOUGLAS, Associ ate  Justice .
FRANK MURPHY, Ass ociate  Justice .
JAMES F. BYRNES, Ass ociate  Justi ce .1
ROBERT H. JACKSON, Associ ate  Just ice .

retired

CHARLES EVANS HUGHES, Chief  Justi ce .
JAMES CLARK McREYNOLDS, Associ ate  Justic e .
GEORGE SUTHERLAND, Associ ate  Justice .1 2

FRANCIS BIDDLE, Attorney  Genera l .
CHARLES FAHY, Solicit or  Genera l .
CHARLES ELMORE CROPLEY, Clerk .
THOMAS ENNALLS WAGGAMAN, Marsh al .

1 Mr. Justice Byrnes resigned on October 3,1942. See post, pp. v, vu.
2 Mr. Justice Sutherland, who retired from active service on Janu-

ary 18,1938 (303 U. S. rv), died in Washington, D. C., on July 18,1942.
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SUPREME COURT OF THE UNITED STATES

Allotm ent  of  Justices

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the Circuits, agreeably to the Acts of Congress in 
such case made and provided, and that such allotment be 
entered of record, viz:

For the First Circuit, Felix  Frankf urter , Associate 
Justice.

For the Second Circuit, Robert  H. Jackson , Associate 
Justice.

For the Third Circuit, Owen  J. Roberts , Associate 
Justice.

For the Fourth Circuit, Harlan  F. Stone , Chief Justice.
For the Fifth Circuit, Hugo  L. Black , Associate Justice.
For the Sixth Circuit, Stanley  Reed , Associate Justice.
For the Seventh Circuit, James  Francis  Byrnes , Asso-

ciate Justice.
For the Eighth Circuit, Frank  Murph y , Associate 

Justice.
For the Ninth Circuit, Will iam  0. Douglas , Associate 

Justice.
For the Tenth Circuit, Frank  Murph y , Associate 

Justice.
For the District of Columbia, Harlan  F. Stone , Chief 

Justice.
October 14,1941.

(For the next previous allotment, see 313 U. S. p. iv.) 
IV



SUPREME COURT OF THE UNITED STATES

MONDAY, OCTOBER 5, 1942

Present: The Chief  Justic e , Mr . Justi ce  Roberts , 
Mr . Just ice  Black , Mr . Justice  Reed , Mr . Justice  
Frankfurter , Mr . Just ice  Dougla s , Mr . Justice  Mur -
phy , and Mr . Justice  Jacks on .

The Chief  Justi ce  said:
“In deep sorrow I announce the death on July 18th last 

of George Sutherland, a retired Justice of this Court.
“A citizen and member of the Bar of the State of Utah, 

he was United States Senator from that State from 1905 
to 1917. He was in active service as a member of this 
Court from his appointment in 1922 to his retirement on 
January 18,1938. As a Justice he brought to the service 
of his country a well-grounded knowledge of the law, a 
thorough understanding of the art of government, de-
rived from a wide and varied experience in public affairs, 
and an unswerving devotion to constitutional govern-
ment as the safeguard of cherished institutions and tradi-
tions of the Republic.

“His death has brought to a close a career of eminent 
public service, and has severed the ties of friendship which 
his unfailing kindliness and winning personality inspired 
in his colleagues and all those who knew him.”

The Chief  Justic e then voiced the regret of himself 
and his colleagues over the resignation of Mr. Justice 
Byrnes from his office as an Associate Justice of this Court, 
and their wish for the success of the resigning Justice in 
the new and arduous public undertaking which induced 
his separation from the court.

v



VI MONDAY, OCTOBER 5, 1942.

Mr . Georg e  Maurice  Morris  addressed the Court as 
follows:

“On behalf of the bar of the United States, I have been 
requested by certain members of the bar of this Court to 
present for the artistic archives of the Court a bronze bust 
of the late Louis D. Brandeis. The bust is the work of 
Miss Eleanor Platt, a sculptor of New York City. The 
bust has been set up in the library of this building. It 
would be inappropriate at this time to say anything re-
specting the career and virtues of the Justice so well known 
to your Honors and who sat with several of you. It is my 
understanding that adequate eulogy respecting Mr. Justice 
Brandeis will be presented at the memorial services which 
the Court has in mind.”

The Chief  Just ice  replied:
“Mr. Morris, it is altogether fitting that on this, the first 

anniversary of the death of Justice Brandeis, there should 
be placed in this building a permanent memorial of his life 
and public service.

“In accepting it we are happy in the recognition that the 
bust which you present is something more than a mere 
record of his countenance. For it is a work of art in which 
the hand of the artist has revealed the spiritual beauty and 
intellectual distinction which were characteristic of the 
man.

“It will be placed in the Supreme Court Library. There 
it will stand for generations to come, a daily reminder to 
his surviving colleagues and to his successors on this Bench, 
to the members of the Bar, and to students of the law, of 
all those qualities of mind and heart which made Justice 
Brandeis a great law giver and an inspiring leader in the 
thought of men.”



MONDAY, OCTOBER 5, 1942. vn

ORDER

It is ordered by the Court that the accompanying cor-
respondence between members of the Court and Mr. Jus-
tice Byrnes be this day spread upon the Minutes and that 
it also be printed in the reports of the Court.

Octobe r  4, 1942.
Dear  Justi ce  Byrnes  :

We learn of your resignation with a deep sense of the 
loss which it brings to the Court and to all of us 
personally.

In the all too brief period of our association since your 
appointment to the Court we have come to value highly 
your contribution to its deliberations, drawn from the wide 
knowledge of affairs which you have gained in the course 
of a long and eminent public service. We cherish the 
happy personal relationship which that association has 
established. All of us part with you reluctantly and with 
regret. We are reconciled to your going only by the 
realization that you are moved by a sense of duty to render 
a needed service of public importance in a time of great 
national emergency.

We wish you all success in this new and arduous under-
taking, and that you may find in it that durable satisfac-
tion which is the true reward for a great task greatly 
performed.

Faithfully yours,
Harlan  F. Stone .
Owen  J. Roberts .
Hugo  L. Black .
Stanley  Reed .
Felix  Frankf urter .
William  0. Douglas . 
Frank  Murphy .
Robert  H. Jackson .



vin MONDAY, OCTOBER 5, 1942.

Suprem e  Court  of  the  United  State s

Washington, D. C.
Chambers of

Justice James  F. Byrnes
October  5, 1942.

My  Dear  Brethr en :
I shall always treasure your generous words of esteem 

and affection.
You are correct. Only a sense of duty impelled me to 

resign from the Court. My association with you has been 
enjoyable and inspiring and I leave with great respect 
and genuine affection for each of you. The cordial ex-
pressions of your letter make me happy; they encourage 
me to hope that I may still continue to enjoy your 
companionship.

Sincerely yours,
James  F. Byrnes .

The  Chief  Justice ,
Mr . Just ice  Roberts ,
Mr . Justice  Black ,
Mr . Justic e  Reed ,
Mr . Justice  Frankfurter ,
Mr . Justic e  Douglas ,
Mr . Justice  Murphy ,
Mr . Justic e  Jacks on .



PROCEEDINGS IN MEMORY OF MR. JUSTICE
BRANDEIS.

Members of the Bar of the Supreme Court of the 
United States met in the Supreme Court Building on 
Monday, December 21, 1942, at 10 o’clock a. m.1

The meeting was called to order by Mr. Solicitor Gen-
eral Fahy.

Mr . Fahy  said:
This meeting of the Bar of the Supreme Court is now 

convened, with the guests of the Bar, to think for a while 
together of the life and work of Louis D. Brandeis, and to 
take action appropriate for communication by the Bar to 
his Court.

Louis D. Brandeis became an Associate Justice of the 
Supreme Court June 5, 1916. He retired from active 
participation in the work of the Court February 13, 1939. 
Upon his death little more than a year ago, loved and 
honored by countless people, sorrow was softened by a 
warm and universal sense of gratitude that he had lived, 
greatly, simply, courageously.

His courage possessed the quality that led him to do 
right because it was right, and bore unusual fruit due to 
the tremendous labors he assumed, and the ability he 
exercised, to persuade the reason and convince the hearts 
of his fellowmen. His character, combined with an un-
tiring, studious and intelligent devotion to the problems 
of his time, caused him to be one of the greatest jurists of 
all time.

1 The members of the Committee on Arrangements for this meeting 
were: Mr. Solicitor General Fahy, Chairman; Messrs. Dean G. Ache-
son, James M. Landis, Edward F. McClennen, and George Rublee.
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X MR. JUSTICE BRANDEIS.

Many of his friends, not here today, have been called 
this last year to other tasks and places that need them 
during the war. They, like ourselves, because of him are 
better able to understand and win through for Democracy, 
an ideal that held his faith and that he did so much to 
make a practical reality.

In honoring him this morning, the inspiration that 
always came from him during life will come anew 
to us.

On motion of Mr . Solicitor  General  Fahy , Judge  
Calvert  Magru der  was elected Chairman and Mr . 
Charles  Elmore  Cropl ey , Secretary.

On taking the Chair, Judge  Magruder  said :
Amid the din and distractions of war, we do not forget 

to honor our great men of peace. Thus, we are met today 
to pay merited tribute to Louis D. Brandeis and to his 
work as citizen, lawyer and judge. Your Committee on 
Resolutions2 has prepared a report, which will now be 
presented by Mr. Lloyd Garrison.

Mr . Lloyd  Garrison , acting on behalf of this Com-
mittee, presented resolutions which, after the following 
addresses by Judge Learned Hand, Mr. Paul A. Freund 
and Senator George W. Norris, were adopted and later 
presented to the Court, post, pp. xxix—xxxvi.

2 The members of this Committee were: Honorable Calvert Ma-
gruder, Chairman; Messrs. H. Thomas Austern, Charles C. Burling-
ham, W. Graham Claytor, Jr., Benjamin V. Cohen, Warren S. Ege, 
Herbert B. Ehrmann, Morris Ernst, Alvin E. Evans, George E. 
Farrand, Adrian S. Fisher, Bernard Flexner, Henry J. Friendly, 
Lloyd Garrison, Henry M. Hart, Arthur D. Hill, Mark Howe, Charles 
E. Hughes, Jr., Willard Hurst, Louis L. Jaffe, David Lilienthal, Jack 
Neale Lott, Jr., Archibald MacLeish, Joseph Warren Madden, Samuel 
H. Maslon, William E. McCurdy, Robert N. Miller, George Maurice 
Morris, Nathaniel L. Nathanson, John Lord O’Brian, Robert G. Page, 
David Riesman, Jr., William G. Rice, Jr., Harry S. Shulman, Henry 
L. Stimson, Hatton W. Sumners, William A. Sutherland, Frederick 
Van Nuys, Robert F. Wagner, and Charles Warren.



MR. JUSTICE BRANDEIS. xi

The Chairman  responded:
Mr. Justice Brandeis was a man of many sides. We 

are now to hear addresses from various viewpoints: from 
a distinguished federal judge; from a former law clerk of 
the Justice, a law professor now serving in the Office of the 
Solicitor General; and from an honored elder statesman, 
who has labored in the halls of Congress to make a political 
reality of the principles for which Louis D. Brandeis 
stood.

Address of the
Honorable Learned Hand, Circuit Judge

A man’s life, like a piece of tapestry, is made up of many 
strands which interwoven make a pattern; to separate a 
single one and look at it alone, not only destroys the 
whole, but gives the strand itself a false value. So it must 
be with what I say today; this is no occasion to appraise 
the life and work of the man whose memory we have met 
to honor. It would be impossible at this time to do justice 
to the content of so manifold a nature and so full a life; 
its memorial stands written at large, chiefly in the records 
of his court; perhaps best preserved in the minds of living 
men and women. Before passing to my theme, I can 
therefore do no more than allude to much that I can ill 
afford to leave out: for instance, to his almost mystic 
reverence for that court, whose tradition seemed to him 
not only to consecrate its own members, but to impress its 
sacred mission upon all who shared in any measure in its 
work, even menially. To his mind nothing must weaken 
its influence or tarnish its lustre; no matter how hot had 
been the dispute, how wide the final difference, how plain 
the speech, nothing ever appeared to ruffle or disturb his 
serenity, or to suggest that he harbored anything but re-
gard and respect for the views of his colleagues, however 
far removed from his own. Nor can I more than mention 
the clear, ungarnished style which so well betrayed the 
will that lay behind; the undiverted purpose to clarify and 
convince. How it eschewed all that might distract atten-
tion from the thought to its expression. The telling 
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phrase, the vivid metaphor, the far-fetched word that 
teases the reader and flatters him with the vanity of rec-
ognition—these must not obtrude upon that which alone 
mattered: that conviction should be carried home. So 
put it that your hearers shall not be aware of the medium; 
so put it that they shall not feel you, yet shall be pos-
sessed of what you say. If style be the measure of the 
man, here was evidence of that insistence upon fact and 
reason which was at once his weapon and his shield. Others 
too must speak of the fiery nature which showed itself 
when stirred, but which for the most part lay buried be-
neath an iron control; of that ascesis, which seemed so to 
increase that towards the end one wondered at times 
whether, like some Eastern sage, the body’s grosser part 
had not been quite burnt away and mere spirit remained; 
of those quick flashes of indignation at injustice, pretence, 
or oppression. These and much more which would make 
the figure stand out more boldly against its background, 
I shall not try to portray:—I must leave them to others 
who can speak more intimately and with more right.

At the risk of which I spoke a moment ago, I mean to 
choose a single thread from all the rest, which I venture 
to believe leads to the heart and kernel of his thinking, 
and—at least at this present—to the best of his teaching. 
I mean what I shall describe as his hatred of the mechani-
zation of life. This he carried far indeed; as to it he lived 
at odds with much of the movement of his time. In many 
modern contrivances which to most of us seem innocent 
acquisitions of mankind—the motor car for instance—he 
saw a significance hostile to life’s deeper, truer values. If 
he compromised as to a very few, the exceptions only 
served to emphasize the consistency of his conviction that 
by far the greater part of what passes for improvement, 
and is greedily converted into necessity, is tawdry, vain 
and destructive of spiritual values. In addition, he also 
thought that the supposed efficiency with which these 
wants were supplied was illusory, even technologically. 
He had studied large industrial aggregations as few have 
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and was satisfied that long before consolidation reached 
its modern size, it began to go to pieces at the top. There 
was a much earlier limit to human ability; minds did not 
exist able to direct such manifold and intricate structures. 
But that was only an incident; the important matter was 
the inevitable effect of size upon the individual, even 
though it neither limited nor impaired efficiency. Allied 
with this was his attitude towards concentration of polit-
ical power which appeared so often in what he said from 
the bench. Indeed, his determination to preserve the 
autonomy of the states—though it went along with an 
unflinching assertion of federal power in matters which he 
reckoned truly national—amounted almost to an obses-
sion. Haphazard as they might be in origin, and even 
devoid of much present significance, the states were the 
only breakwater against the ever pounding surf which 
threatened to submerge the individual and destroy the 
only kind of society in which personality could survive.

As is the case with all our convictions, the foundation 
for all this lay in his vision of the Good Life. It is, I 
know, a little incongruous to quote from another’s vision 
of the Good Life who was in most respects at the oppo-
site pole of belief and feeling; but nevertheless there comes 
to my mind a scrap from the inscription above the gate 
of the Abbey of Theleme.

“Here enter you, pure, honest, faithful, true,

“Come, settle here a charitable faith, 
“Which neighborly affection nourisheth.”

He believed that there could be no true community save 
that built upon the personal acquaintance of each with 
each; by that alone could character and ability be rightly 
gauged; without that “neighborly affection” which would 
result no “faith” could be nourished, “charitable” or other. 
Only so could the latent richness which lurks in all of us 
come to flower. As the social group grows too large for 
mutual contact and appraisal, life quickly begins to lose 
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its flavor and its significance. Among multitudes rela-
tions must become standardized; to standardize is to gen-
eralize, and to generalize is to ignore all those authentic 
features which mark, and which indeed alone create, an 
individual. Not only is there no compensation for our 
losses, but most of our positive ills have directly re-
sulted from great size. With it has indeed come the magic 
of modern communication and quick transport; but out of 
these has come the sinister apparatus of mass suggestion 
and mass production. Such devices, always tending 
more and more to reduce us to a common model, subject 
us—our hard-won immunity now gone—to epidemics 
of hallowed catchword and formula. The herd is re-
gaining its ancient and evil primacy; civilization is being 
reversed, for it has consisted of exactly the opposite proc-
ess of individualization—witness the history of law and 
morals. These many inventions are a step backward; 
they lull men into the belief that because they are sev-
erally less subject to violence, they are more safe; because 
they are more steadily fed and clothed, they are more 
secure from want; because their bodies are cleaner, their 
hearts are purer. It is an illusion; our security has ac-
tually diminished as our demands have become more 
exacting; our comforts we purchase at the cost of a softer 
fibre, a feebler will and an infantile suggestibility.

I am well aware of the reply to all this; it is on every 
tongue. “Do not talk to us,” you say, “of the tiny city 
utopias of Plato or Aristotle; or of Jefferson with his dream 
of a society of hardy, self-sufficient freeholders, living in 
proud, honorable isolation, however circumscribed. Those 
days are gone forever, and they are well lost. The vast 
command over Nature which the last century gave to 
mankind and which is but a fragmentary earnest of the 
future, mankind will not forego. The conquest of disease, 
the elimination of drudgery, the freedom from famine, 
the enjoyment of comfort, yes even that most doubt-
ful gift, the not too distant possession of a leisure we have 
not yet learned to use—on these, having once tasted them, 
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mankind will continue to insist. And, at least so far as 
we have gone, they appear to be conditioned upon the 
cooperation and organization of great numbers. Perhaps 
we may be able to keep and to increase our gains without 
working on so vast a scale; we do not know; show us and 
w’e may try; but for the present we prefer to keep along 
the road which has led us so far, and we will not lend an 
auspicious ear to jeremiads that we should retrace the 
steps which have brought us in sight of so glorious a 
consummation.”

It is hard to see any answer to all this; the day has 
clearly gone forever of societies small enough for their 
members to have personal acquaintance with each other, 
and to find their station through the appraisal of those 
who have any first-hand knowledge of them. Publicity 
is an evil substitute, and the art of publicity is a black 
art; but it has come to stay, every year adds to its potency 
and to the finality of its judgments. The hand that rules 
the press, the radio, the screen and the far-spread maga-
zine, rules the country; whether we like it or not, we must 
learn to accept it. And yet it is the power of reiterated 
suggestion and consecrated platitude that at this moment 
has brought our entire civilization to imminent peril of 
destruction. The individual is as helpless against it as 
the child is helpless against the formulas with which he 
is indoctrinated. Not only is it possible by these means to 
shape his tastes, his feelings, his desires and his hopes; 
but it is possible to convert him into a fanatical zealot, 
ready to torture and destroy and to suffer mutilation and 
death for an obscene faith, baseless in fact and morally 
monstrous. This, the vastest conflict with which man-
kind has ever been faced, whose outcome still remains 
undecided, in the end turns upon whether the individual 
can survive; upon whether the ultimate value shall be 
this wistful, cloudy, errant, You or I, or that Great Beast, 
Leviathan, that phantom conjured up as an ignis fatuus 
in our darkness and a scapegoat for our futility.

We Americans have at last chosen sides; we believe that 
if it may be idle to seek the Soul of Man outside Society, 
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it is certainly idle to seek Society outside the Soul of Man. 
We believe this to be the transcendent stake; we will not 
turn back; in the heavens we have seen the sign in which 
we shall conquer or die. But our faith will need again 
and again to be refreshed; and from the life we commem-
orate today we may gain refreshment. A great people 
does not go to its leaders for incantations or liturgies by 
which to propitiate fate or to cajole victory; it goes to them 
to peer into the recesses of its own soul, to lay bare its 
deepest desires; it goes to them as it goes to its poets and 
its seers. And for that reason it means little in what form 
this man’s message may have been; only the substance 
of it counts. If I have read it aright, this was that sub-
stance. “You may build your Towers of Babel to the 
clouds; you may contrive ingeniously to circumvent Na-
ture by devices beyond even the understanding of all but 
a handful; you may provide endless distractions to escape 
the tedium of your barren lives; you may rummage the 
whole planet for your ease and comfort. It shall avail 
you nothing; the more you struggle, the more deeply you 
will be enmeshed. Not until you have the courage to meet 
yourselves face to face; to take true account of what you 
find; to respect the sum of that account for itself and not 
for what it may bring you; deeply to believe that each of 
you is a holy vessel unique and irreplaceable; only then 
will you have taken the first steps along the path of Wis-
dom. Be content with nothing less; let not the heathen 
beguile you to their temples, or the Sirens with their songs. 
Lay up your treasure in the Heaven of your hearts, where 
moth and rust do not corrupt and thieves cannot break in 
and steal.”

Address of
Mr. Paul A. Freund *

How shall one encompass in a few faltering words the 
life we have come to commemorate—a life so beautiful, 
so various, so fruitful? The achievements of Mr. Justice 

*Mr. Freund assisted Justice Brandeis as law clerk from September 
1932 until September 1933.
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Brandeis were so many, his knowledge so profound, 
his resourcefulness so formidable, that it would be 
easy to mistake these for the measure of the man. These 
were, indeed, the marks of a dedicated life; but it was 
the dedication that gave it greatness. To realize the 
promise of America through law—that men might share 
to the limit of their capacity in the American adventure— 
was the end to which he devoted all his talents and his 
energies. In him the lawyer’s genius was dedicated to 
the prophet’s vision, and the fusion produced a mag-
nificent weapon for righteousness. In his hand the sword 
was fringed with fire.

Thus dedicated, his life had the simplicity of greatness. 
All his labors were given coherence and direction and 
moral intensity by being made to serve two fundamental 
beliefs: That responsibility is the developer of men, and 
that excessive power is the great corruptor. “Care is 
taken,” he liked to quote from the German, “that the trees 
do not scrape the skies.” He believed with Lord Acton 
that all power corrupts and that great power corrupts 
greatly. He believed with the Stoic philosophers that no 
man is so like unto himself as each is like to all. For him 
the democratic faith was not, however, simply dogma. 
Partly it was parental inheritance from the Pilgrims of 
’48; but above all it was confirmed by the rich experience 
of life. Convinced as he was that ordinary men have 
great capacity for moral and intellectual growth through 
the sharing of responsibility, and that the limits of ca-
pacity in even the best of men are soon reached, the demo-
cratic faith was for him grounded in urgent necessity no 
less than in moral duty.

This faith transformed his tireless mastery of detail 
into the pursuit of an ideal. At the Bar, he brought his 
great gifts of analysis, of painstaking study, and of con-
structive statesmanship to the service of his belief in the 
common man. In the field of labor relations, he devised 
a< plan of industrial peace which called for continuous

503873—43----- 2
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collaboration between employer and labor, a continuous 
sharing in the responsibilities of management. In the 
field of finance, he insisted on the limitations of mortal 
understanding in endeavoring from the vantage point of 
the exchanges to direct giant industrial enterprises. Per-
haps his proudest achievement while at the Bar was the 
establishment of the system of savings bank industrial 
life insurance in Massachusetts. This system, as he en-
visaged it, would not simply give added security and so 
additional freedom to the workers; more than that, it 
would be a demonstration of what could be accomplished 
in an undertaking of modest size by ordinary men working 
without the prestige of position that has come to those 
who manage large aggregations of other people’s money.

All his views were grounded in the same distrust of big-
ness, the same sense of urgency that the energies of all 
men should be released and utilized. He was profoundly 
attached to the principle of Federalism. He lost no op-
portunity to advise young lawyers that the United States 
was not Wall Street or even Washington; that if one went 
there on a tour of duty one should not overstay his time; 
that talents and training should be taken back to the 
home community.

On the bench his sense of the fallibility of judgment 
did not leave him. It remained as a guiding canon in the 
decision of constitutional cases. He would not be seduced 
by the attractions of opportunism. His own integrity, 
and his faith in the integrity of traditions, were too strong. 
When the Court was prepared, as in the first Tennessee 
Valley Authority case, to announce constitutional doc-
trine which had his full approval, he none the less raised 
his voice in protest at what he regarded as an unwarranted 
anticipation of the constitutional question. No inconsid-
erable part of his labors on the Court went into the exact-
ing art of staying the judicial hand lest it decide more than 
was required by the case at bar. In the one or two in-
stances in which it may be suggested that he departed 
from his canon of judicial parsimony—instances where he 
took occasion to cast constitutional doubt on declaratory 
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judgments and on a general federal common law—it is 
worth observing that the departures were in the interest 
of confining the powers of the federal courts. No one was 
more sensitive than he to the limitations on the function 
of the Court; and yet no one succeeded more notably than 
he in combining the role of judge and teacher. One re-
members the preparation of the first opinion of a Term, 
which had finally passed what seemed to be the ultimate 
revision, and the Justice’s disquieting observation: “The 
opinion is now convincing, but what can we do”—he was 
always excessively generous in the use of the plural—“but 
what can we do to make it more instructive?”

His conception of the office to which he had been called 
is revealed by glimpses into what only seem to be the 
small incidents of his character, for in the perfect harmony 
of his life nothing that became a part of it could be trivial. 
He could never quite reconcile himself to the grandeur of 
the Court’s new edifice, lest the power of the Court might 
in some measure come to rest on the majesty of office 
rather than on the inward strength of the appeal to reason. 
So dominant was his devotion to reason, that his opinions 
attempted even to satisfy unsuccessful counsel. No rel-
evant argument was to pass unnoticed, and if a petition 
for rehearing was filed, the Justice felt a sense of failure,— 
though I never quite understood why the intransigence 
of the advocate should be a fault attributed to the judge. 
No one who ever heard the Justice deliver a major opinion 
from the bench could fail to understand the symbolism, 
and more than symbolism, of the occasion: the patient 
earnestness with which he explained to the small assem-
blage the facts of the case and the reasons for the decision, 
as if in acknowledgment that the Court is a lawgiver only 
as its decrees find rational acceptance, as if in the hope 
that none might go away unpersuaded.

Those who had an opportunity to observe his judicial 
labors would wish to speak, I am sure, of his method of 
work. Every case that fell to him for opinion gave fresh 
occasion for the application of his principle that knowl-
edge must precede understanding, and understanding 
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should precede judging. Unremitting toil was taken as a 
matter of course, some of it performed in those dim hours 
of which his secretaries—the frailty of youthful nature 
being what it is—could speak, I suspect, only circum-
stantially. It is no secret that his opinions went through 
dozens, even scores, of painstaking revisions. If they 
have a quality that is monumental and massive, it is only 
because they were granite-hewn and sculptured with in-
finite care. Those who shared in some small way in this 
undertaking were given an unforgettable experience of 
wholesouled devotion to a great calling.

“All can grow the flower now, 
For all have got the seed.”

Those who knew him would say these things, but they 
would speak finally and above all of his moral intensity, 
his spiritual greatness. His was the quality that by a 
word could lift the heart, by a nod enkindle the spirit. 
His moral judgments were stern, and they probed deep. 
To him unemployment was “the most sinful waste.” 
The persecution of helpless people brought him not only 
the common sense of grief, but even more strongly a sense 
of shame at the slowness with which the nations of the 
earth made protest. He was not a sentimentalist. He 
could not be swayed from a course he believed morally 
right by being told that it would involve unfortunate 
hardships. He realized that victories cannot be won 
without a struggle and that a price must be paid for 
every advance.

In a life fraught with more than one man’s share of 
sharp encounters, his faith in the understanding and 
morality of the multitude gave him serenity. He never 
yielded to despair, and to gloom only when he found too 
many men complacent. Moral obtuseness and faintness 
of heart were the enemies to be dreaded. So it was that 
when he was asked, in the dark days of 1933, whether he 
believed the worst was over, he could answer almost cheer-
fully that the worst had happened before 1929. He had 
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his own formula for success: brains, rectitude, singleness 
of purpose, and time. To flagging spirits he would hold 
these up as a banner that could never be struck.

It is fitting that we pause at this moment in the world’s 
history to contemplate his life and draw strength from 
his spirit. For was it not of such a spirit that the poet 
of another war has spoken: “The pride of the United 
States leaves the wealth and finesse of the cities and all 
returns of commerce and agriculture and all the magni-
tude of geography or shows of exterior victory to enjoy 
the breed of fullsized men or one fullsized man uncon-
querable and simple.”

Address of
Senator Norris

The life of Justice Louis D. Brandeis will always be a 
shining star in the broad firmament of American juris-
prudence. He left his mark upon the history of our 
country. The work he did, and the life he lived, will be 
an inspiration to those who have never seen his face nor 
heard his voice. His love for his fellowmen distinctly 
marks him as one whose heart and great soul went out to 
alleviate the suffering of the unfortunate, to defend the 
rights of the downtrodden and the oppressed, and to bring 
happiness and joy to firesides that had been barred from 
the benefit of human rights. His dissenting opinions 
have become the law of the land.

Because he defended the weak and the unfortunate and 
because he gave his great energies and abilities in the be-
half of those who had suffered injustice at the hands of 
powerful influences, he was marked for destruction by 
men who cared more for the almighty dollar than they 
did for human justice. He was assailed as but few men 
in his day were assailed—he was condemned—he was 
ridiculed—he was charged with irregularities and miscon-
duct little short of crime. So powerful was this opposi-
tion that, at the beginning of his career as a jurist, many 
honest and conscientious men were convinced that Justice 
Brandeis was dishonest, unprofessional, and unworthy to 
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sit as a justice upon the highest court of the land. His 
nomination by President Wilson to become a Justice of 
the Supreme Court was a signal for special interests, po-
litically and financially powerful, to do everything within 
their power to injure this man in an effort to convince 
the country that he was unfit for this position of honor, 
and to break down one of the noblest souls that ever lived. 
It was commonly said of him that he did more as a lawyer 
to help the poor to secure their rights than any other 
living man. He did more professional work for nothing 
than he did for pay; and yet, notwithstanding this, and 
notwithstanding hands that were clean, lips that were 
pure, and a soul that was righteous, he was condemned 
by some of the most powerful influences—political and 
financial—which ever existed in our country.

When his nomination for Justice of the Supreme Court 
came up for confirmation in the Senate, one of the bitter-
est fights that was ever waged in that body took place. 
In those days, action of the Senate on confirmation was 
held in executive session; but some of the leading states-
men of the day, some of the ablest men in that great par-
liamentary body, made a bitter, unreasonable, and un-
conscionable attack upon this man. Some of these men 
were moved into action because of Justice Brandeis’ re-
ligion ; but I have always thought the great bulk of this 
opposition, that which was the most powerful and made 
the greatest effort to defeat his confirmation, came from 
a combination of financial interests which wanted to pun-
ish an able man who had often thwarted them in their evil 
ways, and who feared, if he were given this great place of 
honor, he might still frustrate their efforts to acquire, by 
questionable means, greater financial power.

Many years after Justice Brandeis went on the Supreme 
Court, I had a visit with a Senator who had retired from 
the Senate and was on the federal Court of Appeals. He 
was then more familiar with Justice Brandeis’ work—he 
had seen the workings of his mind, his heart, and his soul 
in defense of the downtrodden and the oppressed—he had
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become convinced of the ignoble fight that had been made 
to prevent his confirmation, and he told me in that con-
versation that one of the great sorrows of his life, one of 
the sad things connected with his Senatorial career, was 
that he had voted against the confirmation of Mr. Bran-
deis to become an Associate Justice of the Supreme Court. 
That blot upon his otherwise excellent record remained 
upon his conscience, and daily reminded him of what he 
thought was the greatest mistake he had made in his 
public life.

One of the charges against Justice Brandeis was that 
in his professional career he had taken the side of an 
exploited public in utility cases—that he had fought great 
transportation companies, and that he had been particu-
larly active in insurance controversies—always in defense 
of the common man. He had been active in behalf of 
social and labor legislation, and it was argued that one who 
had been thus engaged would not be a safe member of the 
Supreme Court. He was fought also by members of his 
own profession—six Presidents of the American Bar Asso-
ciation, and a former President of the United States asked 
the Judiciary Committee of the Senate to reject this nom-
ination. His reputation and his character were assailed, 
and his professional career was condemned, by these men. 
Leaders from all over the country were induced in one 
way or another to condemn him and ask that confirmation 
be denied. Newspapers of great reputation participated 
in the attack upon him. The Senators from his own home 
state of Massachusetts were bitterly opposed to him and 
lent their great influence to aid in the fight against him.

One great newspaper said there was “only one redeem-
ing feature in the nomination—that it will assist to bury 
Mr. Wilson at the next Presidential election.” They 
charged that the appointment was brought about by a 
desire on the part of the President to obtain the Jewish 
vote. One great newspaper in New York City said that 
the appointment was “an insult to the court.” Leading 
business and banking firms united in opposing his con-
firmation. Mr. Brandeis was charged with being a radi-
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cal, a dreamer, and one who was impractical in his ideas 
and had socialistic tendencies. Above all, he was charged 
with not having the necessary “judicial temperament.”

A short time before the vote was taken in the Senate, 
the Chairman of the Judiciary Committee invited the 
President to state the reasons which had actuated him in 
nominating Mr. Brandeis. The reply of the President 
was a remarkable document. The President said one 
reason for his appointment was that he knew him per-
sonally and that he knew of his great work in behalf of 
oppressed people. He said he was moved by Mr. 
Brandeis’ learning and ability and by the conduct of his 
life in favor of righteousness, of justice, and of humanity. 
He stated that the charges made against Mr. Brandeis 
were unfounded and unworthy of consideration. He said 
these charges threw more light upon the character and 
motives of those with whom they originated than they 
did upon the qualifications of Mr. Brandeis. He claimed 
that he had personally investigated and found that they 
were brought about by hatred against Mr. Brandeis be-
cause he had refused to be subservient to them in the pro-
motion of their own selfish interests. The President 
stated that Mr. Brandeis “is a friend of all just men and 
a lover of the right; and he knows more than how to talk 
about the right—he knows how to set it forward in the 
face of its enemies. I knew from direct personal knowl-
edge of the man what I was doing when I named him for 
the highest and most responsible tribunal of the nation.

“Of his extraordinary ability as a lawyer, no man who 
is competent to judge can speak with anything but the 
highest admiration. You will remember that in the 
opinion of the late Chief Justice Fuller, he was the ablest 
man who ever appeared before the Supreme Court of the 
United States. ‘He is also,’ the Chief Justice added, 
‘absolutely fearless in the discharge of his duties.’

“Those who have resorted to him for assistance in set-
tling great industrial disputes can testify to his fairness 
and love of justice. In the troublesome controversies 
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between the garment workers and manufacturers of New 
York City, for example, he gave a truly remarkable proof 
of his judicial temperament and had what must have been 
the great satisfaction of rendering decisions which both 
sides were willing to accept as disinterested and even-
handed.”

Farther on in this letter, President Wilson said:
“It was chiefly under his [Brandeis’] guidance and 

through his efforts that legislation was secured in Massa-
chusetts which authorized savings banks to issue insur-
ance policies for small sums at much reduced rates. And 
some gentlemen who tried very hard to obtain control by 
the Boston Elevated Railway Co. of the subways of the 
city for a period of 99 years can probably testify as to his 
ability as the people’s advocate when public interests call 
for an effective champion. He rendered those services 
without compensation and earned, whether he got it or 
not, the gratitude of every citizen of the State and city 
he served.”

Justice Brandeis was confirmed by almost a strict party 
vote. He obtained only one vote from New England. 
All but three of the Republicans present in the Senate 
voted against his confirmation. It is difficult to under-
stand how many of these able and eminent Senators were 
induced to vote against Mr. Brandeis’ confirmation. It 
is almost impossible to comprehend how a member of the 
United States Senate could be influenced by the methods 
which were pursued in that fight; and yet the fact remains 
that this great fight was very powerful and that in some 
way, difficult to understand and perhaps impossible to 
comprehend, men of otherwise broad stature, with broad 
ideas and great ability, were induced to cast their votes 
and use their powerful influences against this confirma-
tion. It is difficult to comprehend how such men could 
be moved officially by such a narrow-minded partisan 
view of the question.

Notwithstanding this bitterness, Justice Brandeis re-
mained silent and, to all outward appearances, unmoved.
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It is a great tribute to his judicial temperament that he 
could remain silent, but Justice Brandeis did remain 
silent—to all appearances he was unmoved and he kept 
on in his usual method of living, doing his duty as he saw 
it, without fear and with a courage that is remarkable in 
American history. His great abilities as a jurist began to 
shine. He began to write many dissenting opinions, and 
his reasoning, courageous and unflinching, was convincing. 
At no time in his public career is there any indication that 
he held in his heart revenge or hatred against those who 
had so mercilessly attacked him on his professional and 
private life. Gradually the reasoning of his dissenting 
opinions began to sink deeper and deeper into the minds 
of lawyers, philosophers, and students of government, 
and, when he left the bench 23 years later, he took with 
him the loving respect of nearly all men whose good 
opinion would be highly cherished by anyone. He retired 
from the bench with tumults of applause from practically 
all his countrymen, including many who had fought him 
so bitterly when he was first appointed.

At his death, when the Supreme Court met on October 
6, 1941, the Chief Justice, after announcing the death of 
Justice Brandeis, said:

“Learned in the law, with wide experience in the prac-
tice of his profession, he brought to the service of the 
Court and of his country rare sagacity and wisdom, pro-
phetic vision, and an influence which derived power from 
the integrity of his character and his ardent attachment to 
the highest interests of the Court as the implement of gov-
ernment under a written constitution. His death brings 
to a close a career of high distinction and a life of tireless 
devotion to the public good.”

The retired Chief Justice issued a statement in which 
he said:

“He [Brandeis] brought his wide experience and his 
extraordinary acumen to the service of the public in-
terest and, in a judicial career of the highest distinc-
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tion, left his permanent impression upon our national 
jurisprudence.”

The President of the United States, Franklin D. Roose-
velt, in writing to Mrs. Brandeis, used this language:

“The whole nation will bow in reverence to the memory 
of one whose life in the law, both as advocate and Judge, 
was guided by the finest attributes of mind and heart 
and soul.

“In his passing American jurisprudence has lost one 
whose years, whose wisdom and whose broad spirit of 
humanism made him a tower of strength.”

From all over the country, the death of Justice Brandeis 
brought comments from men in high official positions. 
One United States Senator said:

“Louis D. Brandeis spoke for the inarticulate masses in 
the United States. His advocacy of liberal economic 
policy won the esteem, gratitude, and the affection of the 
masses. He has written in immortal words a record of 
achievement.”

How in the light of history these words ring out, as it 
were, in answer to the bitter criticism made twenty-three 
years before. These words, now acquiesced in by unani-
mous opinion, pay a just and deserved tribute to the 
memory of Justice Brandeis, because everyone knows they 
are absolutely true.

Similar comments came from the press all over the 
country. Everyone, rich and poor, conservative and lib-
eral, men of all religions, seemed to realize that humanity 
had lost a friend. The poor knew that the great advocate 
of human liberty who had defended them for many years, 
and had administered justice to them for nearly twenty- 
three years, had passed into eternal slumber.

The life of Justice Brandeis has been a guiding star and 
an inspiration to untold numbers of his countrymen, who 
are happier and who are better citizens, better fathers 
and husbands, because Justice Brandeis lived. His words 
of cheer for the downtrodden, and his words of hope for 
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the afflicted, will continue to bring new courage to all 
struggling mortals. Millions of honest and upright men 
and women all over our land will live better lives—will 
be better citizens and do a greater part in the struggle 
to upbuild humanity and make their lives better and 
purer because of the inspiration which has come to them 
from the life and work of Justice Brandeis. His life shines 
as a beacon light in the world of hope. His name is the em-
bodiment of a philosophy which uplifts and guides strug-
gling mortals along the pathway of life towards an ideal 
where justice, tempered with mercy, reigns supreme.

A motion that a copy of the Resolutions be transmitted 
to the family of Mr. Justice Brandeis was adopted.

The meeting was adjourned.



SUPREME COURT OF THE UNITED STATES.

MONDAY, DECEMBER 21, 1942.

Present: The  Chief  Justi ce , Mr . Just ice  Robert s , 
Mr . Justi ce  Black , Mr . Just ice  Reed , Mr . Just ice  
Frankfurter , Mr . Justice  Dougla s , Mr . Justice  Mur -
phy , and Mr . Justice  Jackson .

The Honorable  Calvert  Magruder , United States Cir-
cuit Judge, addressed the Court as follows:

May it please the Court:
The members of the Bar of the Supreme Court met 

earlier this morning to do honor to the memory of Mr. Jus-
tice Brandeis. Fitting addresses were made by Judge 
Learned Hand, Mr. Paul Freund and Senator Norris, after 
which the meeting voted certain resolutions which I am 
directed to present to the Court.

“resolutions .
“Mr. Justice Brandeis, having retired on February 13, 

1939, from regular active service on the bench, died in 
Washington, D. C., on October 5, 1941, shortly before his 
eighty-fifth birthday. Thus, in the fullness of time, ended 
an august career. The members of the Bar have met in 
the Supreme Court Building on December 21, 1942, to 
commemorate him as one of the great figures of our pro-
fession and of the country’s history, to survey his accom-
plishment, and, in the contemplation of a dedicated life, 
to fortify our courage and faith in the task of achieving 
the gracious civilization for which he so mightily strove.

“Louis Dembitz Brandeis was born in Louisville, Ky., 
on November 13, 1856. His parents, Adolph and Fred- 
ericka Dembitz Brandeis, cultivated Bohemian Jews, and 
his scholarly uncle, Lewis Dembitz, had come to this

XXIX 
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country a few years before, in quest of liberty. The son 
from his early youth was thus imbued with an active devo-
tion to free institutions and to the processes of democracy 
as a means of enhancing the dignity and releasing the 
potentialities of the common man. After studying in 
the public schools of Louisville, he went abroad, and for 
two years attended the Annen Realschule in Dresden. 
During this period, there was some suggestion that he 
prepare for a medical or academic career in Europe, but 
he held to his resolve to return to America and to study 
law.

“Without a college degree he entered the Harvard Law 
School in 1875, at the age of eighteen. His father’s for-
tune having been lost in the panic of 1873, Brandeis earned 
his way by tutoring fellow students. He made a preem-
inent scholastic record at the law school. Though not yet 
of the required age of twenty-one, he was given his LL. B. 
degree in 1877 by special vote of the Harvard Corporation. 
His intellectual distinction and prepossessing manner 
opened to him all gates in Boston and Cambridge. At 
this time he met Oliver Wendell Holmes. The acquaint-
anceship was destined to grow into an intimate and tender 
friendship, through a long period of distinguished service 
of the two as colleagues on the Supreme Court of the 
United States.

“After a further year of graduate study in Cambridge, 
Brandeis was admitted to the bar and practiced for some 
months in St. Louis, Mo. In 1879 he returned to Boston 
and entered into partnership with his classmate Samuel 
D. Warren under the firm name of Warren & Brandeis. 
Warren retired from practice in 1893, other partners were 
taken in, and in 1897 the name was changed to Brandeis, 
Dunbar & Nutter. Brandeis remained in this firm until 
1916, when he was appointed to the bench.

“In his early years of practice in Boston, perhaps his 
major outside interest was in the growth and development 
of the Harvard Law School. He helped James Bradley 
Thayer collect materials for his notable course on consti-
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tutional law, and procured funds which enabled the 
School to appoint Holmes to the faculty. In 1882-83 
Brandeis taught the course on evidence, but he declined 
an assistant professorship. In 1886 he was the prime 
mover in the formation of the Harvard Law School Asso-
ciation, and for many years thereafter he served as its 
secretary. He rendered valuable assistance, financial and 
other, in the founding of the Harvard Law Review in 
1886-87, the first of the academic periodicals which have 
become so lively and significant a part of legal education, 
not only for law students, but also for the bench and bar. 
His pioneering article on ‘The Right to Privacy’ (as co-
author with his partner Warren) appeared in an early 
issue of the Review. In recognition of his services, Har-
vard University awarded him the honorary degree of 
Master of Arts in 1891.

“Though not in chronological order, it is appropriate 
at this point to mention another educational interest with 
which he was much preoccupied in later years. In 1924 
he formulated, and in succeeding years gave wise guidance 
to, a broad-visioned program for the upbuilding of the 
law school and the general library of the University of 
Louisville, in the city of his birth. His thesis was that 
to become great ‘a university must express the people 
whom it serves, and must express the people and the com-
munity at their best.’ His generous gifts of money con-
stituted the least important part of his contribution. He 
gave painstaking thought to the educational problems in-
volved, laid the broad foundations, and sketched the lines 
of sound development. In the pamphlet ‘Mr. Justice 
Brandeis and the University of Louisville,’ Bernard Flex-
ner tells the story of this great enterprise, which the 
Justice initiated and followed through with characteristic 
idealism, imagination, and scrupulous attention to detail. 
This project was all of a piece with one of his firmest con-
victions: that the strength of America lies in diversity, 
not uniformity; that local cultures and traditions should 
be preserved and fostered, a sense of local responsibility 
quickened, local leadership evoked and encouraged.
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“By 1890, Brandeis had built up a varied and lucrative 
practice and had established himself as one of the leaders 
of the Boston bar. He steadfastly maintained the inde-
pendent standing of the profession and never hesitated to 
impress upon his clients the obligations that go with 
power. It was characteristic of him that, whatever prob-
lem he dealt with, his concern went beyond the winning 
of a victory for his client. With intense concentration he 
mastered the facts, however intricate; then shrewdly 
appraised their social significance; and finally, with tech-
nical skill, inventiveness, and imagination, and with ob-
jective consideration of diverse conflicting interests, he 
devised the means of long-range adjustment or solution.

“In conscientious performance of his duty as a citizen, 
he found time more and more to devote his talents, with-
out retainer, to various public causes. Thus he played a 
major part in the fight to preserve the Boston municipal 
subway system, in devising and establishing the Boston 
sliding-scale gas system, and in opposing the New Haven 
Railroad’s monopoly of transportation in New England. 
His investigation of the abuses and tragic inadequacies of 
so-called industrial insurance led him to draft and pro-
cure the adoption by the Massachusetts Legislature of 
the savings bank life insurance plan, which, under his 
watchful guidance, became established on a firm founda-
tion. In these provocative activities, he did not escape 
the shafts of criticism and personal abuse; notwithstand-
ing this, he calmly held his ground, confident of ultimate 
vindication. He was sometimes called a crusader, and so 
he was. But he had qualities too often lacking in the 
crusader—a sure grasp of concrete fact, a constructive 
mind and, also, patience. He never tired of urging the 
steady improvement of society by ‘small reforms’—steps 
forward which were of intrinsic importance, but which did 
not alter the basic pattern of our institutions, nor overtax 
the capacities and imagination of men.

“The country is vastly indebted to him for his creative 
work in the field of labor relations, in dispelling misunder-
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standings between management and labor, and in making 
collective bargaining an effective instrument for indus-
trial peace. He successfully arbitrated or conciliated 
many labor disputes. In 1910 he was arbiter of a serious 
strike in the New York City garment trade. Not con-
tent with settling the immediate dispute, he devised the 
famous ‘protocol’ for the permanent government of labor 
relations in the industry, with provision for the prefer-
ential union shop, for a Joint Board of Sanitary Control, 
and for a continuing Board of Arbitration composed of 
representatives of the public as well as of the employers 
and the union. The procedures thus developed and suc-
cessfully tested served as a model in other industries. For 
several years he served as impartial chairman of this board 
of arbitration.

“Recognizing his grasp of intricate economic problems, 
the Interstate Commerce Commission engaged him in 
1913 as special counsel to develop the facts relevant to the 
application of the Eastern railroads for permission to put 
into effect a horizontal 5-percent increase of freight 
rates.

“In a series of papers and public addresses, he challenged 
the abuses of financial manipulation, and pointed out the 
dangers and diminishing efficiency of undue concentra-
tion of financial power. These, collected in the book ‘Other 
People’s Money,’ exemplify extraordinary powers of 
analysis and lucid exposition, and state forcefully some of 
the dominant ideas of his life—ideas which, as intellectual 
working tools of great power, have had profound influence 
on thinking and on events. They are among the major 
contributions to American thought of the last half cen-
tury, and have grown into our culture as the statement 
and fulfillment of some of its richest and most character-
istic themes.

“One of the most significant activities of his career at 
the bar was his advocacy of the constitutionality of state 
minimum wage and maximum hour legislation. With in-
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telligent utilization of the doctrine of judicial notice, iiis 
unconventional type of legal brief went beyond the cita-
tion of legal precedent and set forth the social and eco-
nomic background out of which the need for the legislation 
arose, together with all relevant scientific material, expert 
opinion, and experience in other states and lands in deal-
ing with comparable problems. Thus the ‘Brandeis brief,’ 
as it came to be called, lifted the issue of due process of 
law under the Fifth and Fourteenth Amendments out of 
the realm of the abstract and placed it in its proper setting 
of contemporary fact.

“In 1914-16 Brandeis was chairman of the Provisional 
Committee for General Zionist Affairs, and thereafter re-
mained in the forefront of the movement to develop the 
Jewish National Home in Palestine. In this great crea-
tive activity, he saw the fulfillment of a prophetic vision, 
the building of a haven of refuge against storms of intol-
erance and oppression, and the opportunity to realize his 
most cherished ideals of democracy and social justice. In 
the document known as the Zeeland Memorandum, 
drafted by him in 1920 as a statement of proposed Zionist 
policy, there is exhibited in striking fashion his insight, his 
humanity, his practical idealism, his grasp of detail, his 
insistence upon sound financial management and efficient 
organization.

“By appointment of President Wilson, Brandeis took 
his seat as Associate Justice of the Supreme Court on June 
5, 1916. Its fortunate outcome is all that will be remem-
bered of the long and bitter fight over his confirmation 
by the Senate. Though he was one of the few men who 
came to the Court without having previously held judicial 
or other public office, his career at the bar and experience 
in large affairs constituted a magnificent preparation for 
the tasks of judicial statecraft. In 528 opinions during 
twenty-three years of service, he found occasion to deal 
with all the issues, large and small, which come before the 
Court—problems of federalism, jurisdiction and venue,
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administrative law, patents and copyrights, bankruptcy, 
finance, public utilities, monopoly and restraint of trade, 
labor relations, civil rights, and the law of the public 
domain. The solid stuff of his opinions is set forth to 
advantage by a simple, straightforward, lucid style, with-
out rhetorical flourish. Noteworthy illustration of his 
judicial work may be found in his opinions on the eco-
nomic and constitutional problems of public utility valua-
tion, and in his opinions on the rights of free speech and 
other civil liberties, in peace and in war, which have won 
high place among the best of our Anglo-American legal 
literature. To borrow the words of Chief Justice Hughes, 
Mr. Justice Brandeis was ‘the master of both microscope 
and telescope. Nothing of importance, however minute, 
escapes his microscopic examination of every problem, 
and, through his powerful telescopic lens, his mental 
vision embraces distant scenes ranging far beyond the fa-
miliar worlds of conventional thinking.’ How the future 
will regard his judicial work it is not for us to say, but this 
much is certain: from our contemporary viewpoint, Mr. 
Justice Brandeis stands with the half dozen giants of our 
law, wise, strong, and good.

“In his own person, with the ready cooperation of his 
wife and children, Mr. Justice Brandeis practiced his aus-
tere preachment to others of ‘simple living, high thinking, 
and hard work.’ His marriage in 1891 to Alice Goldmark 
gave him warm intellectual comradeship and a happy 
home, which sustained and fortified him throughout a long 
and vigorous career. The serenity of spirit which he 
achieved, and retained to the last, was the due reward of 
his dedication of great gifts to great purposes. His per-
sonal influence on young people was remarkable; in an 
age of cynicism and materialism, they learned from him 
that life had not lost its spiritual meaning. Countless 
men and women, of all ages and walks of life, came to him 
as to a sage and counsellor and went away with lifted 
hearts and a new insight.
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“Wherefore, it is
“Resolved, That we, the Bar of the Supreme Court of 

the United States, express our grievous sense of loss upon 
the death of Mr. Justice Brandeis, that we acknowledge 
our professional debt to him for his exemplification in 
word and deed of so lofty a conception of the lawyer’s call-
ing, and that we give grateful recognition to the enduring 
contributions made by him to the enrichment of our 
national life: It is further

“Resolved, That the Chairman of our Committee on 
Resolutions be directed to present these resolutions to the 
Court, with the prayer that they be embodied in its per-
manent records.”

That, continued Judge Magruder, concludes the read-
ing of the resolutions. As directed by the Bar, I now 
move that these resolutions be received by the Court and 
made a part of its permanent records.

Mr . Atto rney  Gene ral  Biddl e  addressed the Court, as 
follows:

Mr. Chief Justice and Members of the Court:
We are gathered today to honor the memory of a great 

American—Louis D. Brandeis. In paying our tribute to 
that memory, we speak for the Bar and the Bench. Yet 
we speak too not only as lawyers, gathered to record his 
extraordinary contribution to the profession in which we 
have spent our lives, but as Americans, joined now for a 
moment that we may try to express what he did for our 
country. It is timely that at this moment we should think 
of Mr. Justice Brandeis in this broader sense; for those 
inherent values that he held dear are being desperately 
defended throughout the world. As we fight today we are 
redefining among ourselves, and among those with whom 
we are allied, the meaning and the reality of those values. 
If this war touches us more deeply than any war, it is to 
the extent that we feel the essentials of our freedom beyond 
the sounds of words that we and others have spoken. To 
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ourselves we must, day by bitter day, rediscover and re-
affirm what constitutes our old American faith.

Brandeis spent his life in such a continued reaffirma-
tion. I suggest, Mr. Chief Justice, that here is a very rare 
and very moving thing to remember; to remember again 
in the years that will come after this war, terrible years, 
or years of hope and growth, according as we shape them. 
Today, again, men are dying for the faith they cherish; 
Brandeis lived for that same faith, quietly dedicated his 
life to the service of his country. To be sure, he was too 
fundamentally simple to think of anything he did as a 
dedication. But, as much as anyone I have ever known, 
he was innately selfless. Nor was it the selflessness of a 
man who held off the world. Brandeis lived intensely in 
his world—a world where the economic struggle for power, 
the wretched inequalities between comfort and suffering, 
the failure of the accepted democratic processes to give 
scope to the needs of a new industrial era, enlisted his 
heart as well as his mind.

His preparation for his twenty-three years on this Court 
thus transcended his wide and varied experience in prac-
tice, which had brought him to the front of his profession. 
But in the practice the same qualities stood forth: there 
was the battle for cheap insurance, which led to the adop-
tion of the savings banks insurance legislation in Massa-
chusetts; the successful campaign for lower gas rates in 
Boston; the Ballinger-Pinchot investigation, which re-
sulted in centering public attention on the vital need of 
immediate and effective conservation programs; his chair-
manship of the board of arbitration in the needle trades; 
his representation of the interests of consumers and work-
men in many fields.

Although he was frugal and ascetic, living a life of 
steady concentration and immense work on the problems 
before him, his singleness of purpose never limited the 
friendly sympathy of his nature, or the curiosity of his 
mind. He was without prejudices, as he was without 
clichés. The asceticism and his fundamentally moral 
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outlook gave him, in the eyes of many of his friends, the 
quality of a saint. Mr. Justice Holmes felt this reverence 
for his younger associate. “Whenever he left my house,” 
Holmes wrote of him in 1932, “I was likely to say to my 
wife,‘There goes a really good man . . .’ In the moments 
of discouragement that we all pass through, he always 
has had the happy word that lifts up one’s heart. It 
came from knowledge, experience, courage, and the high 
way in which he always has taken life.”

Yet, Justice Brandeis had none of the mystic essence 
which we associate with sainthood. He was practical, 
realistic, patient, persistent. He brought the mind of a 
trained social scientist to the analysis of legal opinion and 
decision, a method which is beautifully illustrated in his 
brief in support of the Oregon law fixing a ten-hour day 
for women wage earners. Three pages argue the law; the 
other ninety-seven diagnose factory conditions and their 
effect on individual workers and the public health. This 
approach has had a profound influence on the method of 
presenting arguments in cases involving social legisla-
tion, and, I suggest, on the outlook of courts to social 
problems. That judges today are more realistic, less 
given to the assumption of accepted dogmas, more mature 
and more curious-minded, is largely due to the influences 
of Brandeis. “What we must do in America,” he once 
said, a few years before he was made a judge, “is not to 
attack our judges but to educate them. All judges should 
be made to feel, as many judges already do, that the 
things needed to protect liberty are radically different 
from what they were fifty years back ... In the past 
the courts have reached their conclusions largely deduc-
tively from preconceived notions and precedents. The 
method I have tried to employ in arguing cases before 
them has been inductive, reasoning from the facts.”

I hesitate to suggest that Brandeis had a philosophy of 
life, for I do not think of him primarily as a philosopher. 
Do not philosophers deal with generalities that take 
shapes of the universal and glitter above and below the 
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realm of the restless particular? Unlike Mr. Justice 
Holmes, who, distrustful though he was of the essences, 
yet felt that the nature of man was to indulge in their 
formulation, Brandeis, clear in his first principles, was 
truly empirical in his preoccupations. While Holmes’ 
doubts were philosophic, Brandeis’ were scientific. “I 
have no general philosophy,” he said. “All my life I have 
thought only in connection with the facts that came be-
fore me ... We need, not so much reason, as to see and 
understand facts and conditions.” He believed pro-
foundly that behind every argument is someone’s ignor-
ance, and that disputes generally arise from misunder-
standing. President Wilson knew this when, after the 
hearings on the Justice’s appointment which had lasted 
for three months, he wrote Senator Culbertson, the chair-
man of the Judiciary Committee: “I cannot speak too 
highly of his impartial, impersonal, orderly, and construc-
tive mind, his rare analytical powers, his deep human 
sympathy, his profound acquaintance with the historical 
roots of our institutions ... his knowledge of economic 
conditions and the way they bear upon the masses of the 
people.”

Mr. Justice Brandeis’ fundamental thought, running 
through the whole frame and direction of his efforts, was 
always of man—“Man (to quote Alfred Lief) struggling 
with oppressive forces in society. Man’s right to full de-
velopment. The infinite possibilities in human creative-
ness. Man’s limitations, too. But especially the breadth 
of national achievement which can come when energies 
are released.” He voiced this approach many times, 
never more profoundly than in his testimony before the 
Commission on Industrial Relations, in 1914, more re-
markable for having been delivered extemporaneously. 
“We must,” he told the Committee, “bear in mind all the 
time that, however much we may desire material improve-
ment and must desire it for the comfort of the individual, 
the United States is a democracy and that we must have, 
above all things, men. It is the development of man-
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hood to which any industrial and social system should be 
directed.”

That, I believe, was the chief reason why he was so 
deeply concerned with the growth of huge corporations as 
presenting a grave danger to American Democracy by 
what he called “capitalizing free Americans.” In his dis-
senting opinion in Liggett v. Lee, he spoke of the “wide-
spread belief . . . that by the control which the few have 
exerted through giant corporations, individual initiative 
and effort are being paralyzed, creative power impaired, 
and human happiness lessened; that the true prosperity 
of our past came not from big business, but through the 
courage, the energy, and the resourcefulness of small 
men . . .”

His belief, therefore, in preserving our fundamental 
rights protected by the Constitution, was no matter of in-
dividual preference, however strongly felt; a free climate 
of thought is indispensable for the development of indi-
vidual men. “Those who won our independence,” he 
wrote in a concurring opinion in Whitney v. California, 
“believed that the final end of the State was to make men 
free to develop their faculties; and that in its government 
the deliberative forces should prevail over the arbitrary. 
They valued liberty both as an end and as a means. They 
believed liberty to be the secret of happiness, and courage 
to be the secret of liberty. They believed that freedom to 
think as you will and to speak as you think are means in-
dispensable to the discovery and spread of political truth; 
that without free speech and assembly, discussion would 
be futile; that with them, discussion affords ordinarily 
adequate protection against the dissemination of noxious 
doctrine; that the greatest menace to freedom is an inert 
people; that public discussion is a political duty; and that 
this should be a fundamental principle of the American 
government.”

He believed in seeking “for betterment within the broad 
lines of existing institutions,” as he once wrote Robert W. 
Bruere; for progress is necessarily slow, and remedies nec-
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essarily tentative. “The development of the individual 
is,” he added, “both a necessary means and the end sought. 
For our objective is the making of men and women who 
shall be free, self-respecting members of a democracy— 
and who shall be worthy of respect . . . The great de-
veloper is responsibility.”

He believed, never doubting, in democracy. But he 
knew it to be a serious undertaking which “substitutes 
self-restraint for external restraint.” He knew also that 
democracy “demands continuous sacrifice by the indi-
vidual and more exigent obedience to the moral law than 
any other form of government.” Its success may proceed 
from the individual, and “his development is attained 
mainly in the process of common living.”

And so Brandeis believed that every man in this coun-
try should have an actual opportunity, and not only what 
he termed “a paper opportunity.” He was convinced 
that industrial unrest would not be removed until the 
worker was given, through some method, a share in the 
management and responsibility of the business. The 
social justice for which we are striving was, for him, not 
the end but a necessary incident of our democracy. The 
end is the development of the people by self-government 
in the fullest sense, which involves industrial as well as 
political democracy.

Thus holding that democracy was based on the theory 
that men were entitled to the pursuit of life and of hap-
piness, and that equal opportunity advances civilization, 
he saw the threat to this way of life from the opposing 
view that one race was superior to the other. Less than 
a year after the first World War had begun, he expressed 
this fundamental difference of conception, speaking be-
fore the New Century Club in Boston, twenty-seven years 
ago: “America,” he said, “dedicated to liberty and the 
brotherhood of man, rejected heretofore the arrogant claim 
that one European race is superior to another. America 
has believed that each race had something of peculiar 
value which it could contribute to the attainment of those 
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high ideals for which it is striving. America has believed 
that in differentiation, not in uniformity, lies the path 
of progress. Acting on this belief, it has advanced human 
happiness and it has prospered.”

Today Brandeis takes his place in the moving stream 
of history as a great American, whose life work brought 
nearer to fulfillment the essentially American belief in 
equality of opportunity and individual freedom—the 
dream that Jefferson, whom Brandeis once referred to as 
the “first civilized American,” had cherished, and Lincoln, 
sprung from such different roots. Brandeis is in their 
tradition, the American tradition of those who affirm the 
integrity of men and women.

The  Chief  Just ice  directed that the resolutions be 
received and spread upon the minutes of the Court.

Response of the Chief  Justice :
Mr. Attorney General, you are right in speaking of 

Justice Brandeis as a great American. It is because he 
was a great American, devoted to the law, using the 
lawyer’s learning with skill, resourcefulness and, above 
all, with wisdom, that he was a great lawyer and lawgiver. 
We think of him as a great American because of his abiding 
faith in the principles of liberty, justice, and equality of 
opportunity which were proclaimed by those characteris-
tically American documents, the first Virginia Bill of 
Rights, the Declaration of Independence, and the Con-
stitution. His Americanism contemplated a society in 
which our continued adherence to those principles of gov-
ernment should, in all the vicissitudes of our history, bring 
to every man the opportunity to live the good and efficient 
life.

For him those principles were not concerned alone with 
the tyrannies of eighteenth century government which 
gave them birth. They were equally to be taken as 
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guaranties that the social and economic injustices which 
attend the development of a dynamic and increasingly 
complex society should not prevail. In his mind the 
phrase “law and order” meant more than the suppression 
of lawless violence by government. It signified a state 
of society to be achieved by a new and better under-
standing of social values, and by just laws which should 
check those social forces that in a changing order tend to 
withhold from men freedom and equality of opportunity. 
Only as we are aware of his passion for freedom and justice 
for all men, and of the means by which he translated it 
into action through a profound understanding of both 
the function of law in a changing world and the techniques 
by which law may be adapted to the needs of a free 
society, do we gain insight into the true sources of his 
power and influence as a judge.

Most progress in the law has been won by those who 
have had the vision to perceive the necessity for bringing 
under its protection or suitable control the forces which, 
for good or evil, affect the good order and freedom of 
society, and who, seeing, have possessed the craftsmanship 
with which to make the necessary adjustment of old laws 
to new needs. Progress in the law has never been easy 
or swift. Apart from the legitimate demand for continu-
ity in a system of law founded on precedent, we have 
sometimes been slow to perceive those resemblances which 
call for the extension of old precedents to new facts and 
events, and those differences of the new from the old 
which make necessary the qualification of precedent or 
the development of new doctrine.

Some centuries passed before judges and legislators 
were persuaded that the law should take notice of fraud 
or deceit as well as robbery and larceny, and before they 
recognized that if the law compels men to perform con-
tracts it should equally impose an obligation to repay 
money procured through fraud or mistake. When Lord 
Mansfield was engaged in his great work of adapting a 
feudal common law to the requirements of a commercial 
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England, his studies of the practices of merchants as a 
basis for an enlightened expansion of the law were re-
garded as a daring judicial innovation. The innovation 
was, in truth, no more and no less than the application of 
all the resources of the creative mind to the perpetual 
problem of attuning the law to the world in which it is to 
function. It was such a mind that Justice Brandeis 
brought to the service of the country and of this Court, 
when he took his seat on the Bench in 1916. The twen-
tieth century had already brought to the courts new prob-
lems which had been as little envisaged by the law as had 
been the customs and practices of merchants before Mans-
field’s day. The demands for the protection of the in-
terests of workingmen and for the creation of new admin-
istrative agencies, the growing inequalities in bargaining 
power of different classes in the community, and the rec-
ognized need for repressing monopoly and for regulating 
public utilities and large aggregations of capital, all called 
for the adaptation of the principles of the common law 
and of constitutional interpretation to new subjects, 
which often bore but a superficial resemblance to those 
with which lawyers and judges had been traditionally 
concerned.

These were problems to tax the technical skill and 
training of lawyers and judges, but their solution de-
manded also sympathetic understanding of their nature 
and of the part which the legal traditions of yesterday can 
appropriately play in securing the ordered society of today. 
In the long history of the law, few judges have been so 
richly endowed for such an undertaking as was Justice 
Brandeis. His career at the Bar had revealed his con-
stant interest in finding ways by which the existing ma-
chinery of the law could continue to serve the good order 
of society, notwithstanding the new stresses to which it 
was being subjected.

Despite the demands of a busy practice, he had had the 
inclination and had found the time to give freely of his 
professional services for the protection of the public from 
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the abuses of monopoly and the misuse of financial power, 
from the injury suffered where labor disputes are not 
adjusted by peaceable means, and from the wrongs in-
flicted by the misconduct of recreant public officials. In 
all this, his aims were persistently constructive. Aware 
that permanent gain in social progress, because of its very 
nature, must be slow, he was content with small reforms, 
with few steps at a time and short ones, so long as they 
were forward. He was convinced that progress would not 
ultimately be attained by resort to methods which re-
quired any surrender of his ideal of freedom and justice 
for all; that our constitutional system, administered with 
wisdom and good will, had within it all the potentialities 
for realization of that ideal without altering the essential 
character of our institutions. Social conscience and 
vision, infinite patience, an extraordinary capacity for sus-
tained intellectual effort, and serene confidence that truth 
revealed will ultimately prevail, were the special gifts of 
character and personality which he devoted to his judicial 
service. These are gifts seldom united in any one person, 
but they would have been inadequate for the task without 
his insight into the true significance of a system of law 
which is the product of some 700 years of Anglo-American 
legal history.

Justice Brandeis knew that throughout the develop-
ment of the common law the judge’s decision of today, 
which is also the precedent for tomorrow, has drawn its 
inspiration—and the law itself has derived its vitality and 
capacity for growth—from the very facts which, in every 
case, frame the issue for decision. And so, as the first 
step to decision, he sought complete acquaintance with 
the facts as the generative source of the law. By ex-
haustive research to discover the social and economic need 
and consequences of regulation of wages and hours of 
labor, of rate-making for public utilities, of the sources 
and evils of monopoly, and in many another field, he laid 
the firm foundation of those judicial decisions which for 
nearly a quarter of a century were to point the way for 
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the development of law adapted to the industrial civiliza-
tion of the twentieth century. For what availed it that 
judges and lawyers knew all the laws in the ancient books, 
if they were unaware of the significance of the new experi-
ence to which those laws were now to be applied? In the 
facts, quite as much as in the legal principles set down in 
the lawbooks, he found the materials for the synthesis of 
judicial decision. In that synthesis the law itself was but 
the means to a social end—the protection and control of 
those interests in society which are the special concern 
of government and hence of law.

This end was to be attained within the limits set by the 
command of Constitution and statutes, and the restraints 
of precedent and of doctrines by common consent regarded 
as binding, through the reasonable accommodation of the 
law to changing social and economic needs. In such a 
process the law itself was on trial. The need for its con-
tinuity was to be weighed against the pressing demands 
of new facts, and in the light of the teachings of experi-
ence, out of which our legal system has grown. These 
were the guideposts marking the way to decision for 
Justice Brandeis, as they had been for other judges. What 
gave his judicial career its high distinction was his clear 
recognition that these are boundaries within which the 
judge has scope for freedom of choice of the rule of law 
which he is to apply, and that his choice within those 
limits may rightly depend upon social and economic con-
siderations whose weight may turn the scales of judgment 
in favor of one rule rather than another.

It is the fate of those who tread unfamiliar paths to be 
misunderstood. There were many, when Justice Brandeis 
came to this Court, who had forgotten or never knew, and 
some perhaps who were not interested in knowing, that 
this was the judicial process which, throughout the history 
of the law, has in varying degree served to renew its 
vitality and to continue its capacity for growth. It was 
the method of the great judges of the past, who had con-
sciously or unconsciously practiced the creative art by 
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which familiar legal doctrines have been moulded to the 
needs of a later day. This is better understood today 
than it was twenty-five years ago. In the fullness of 
time we have seen the shafts of criticism which were di-
rected at Brandeis the lawyer and Judge turned harm-
lessly aside by the general recognition of his integrity of 
mind and purpose and of his judicial wisdom.

He was emphatic in placing the principles of constitu-
tional decision in a different category from those which 
are guides to decision in cases where the law may readily 
be altered by legislative action. He never lost sight of 
the fact that the Constitution is primarily a great charter 
of government, and often repeated Marshall’s words : “it 
is a constitution we are expounding” “intended to endure 
for ages to come, and, consequently, to be adapted to the 
various crises of human affairs.” Hence, its provisions 
were to be read not with the narrow literalism of a munic-
ipal code or a penal statute, but so that its high purposes 
should illumine every sentence and phrase of the docu-
ment and be given effect as a part of a harmonious frame-
work of government. Notwithstanding the doctrine of 
stare decisis, judicial interpretations of the Constitution, 
since they w’ere beyond legislative correction, could not be 
taken as the final word. They were open to reconsidera-
tion, in the light of new experience and greater knowledge 
and wisdom. Emphasis of the purposes of the Constitu-
tion as a charter of government, and the generality of its 
restraints under the Due Process Clause, precluded the 
notion that it had adopted any particular set of social and 
economic ideas, to the exclusion of others which fair- 
minded men might hold, however much he might disagree 
with them. He was the stalwart defender of civil liberty 
and the rights of minorities. In the specific constitutional 
guaranties of individual liberty and of freedom of speech 
and religion, and in the adherence by all who wield the 
power of government to the principles of the Constitution, 
he saw the great safeguards of a free and progressive 
society.
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Justice Brandeis revered this Court as an institution 
which he held to be the indispensable implement for the 
maintenance of our federal system. He believed that the 
Court’s continued strength and influence depend more 
than all else upon the thoroughness, integrity and dis-
interestedness with which its justices do its work. Be-
cause of that belief, he withdrew from every other activity; 
the work of the Court was the absorbing interest of his 
life. Intelligent and disinterested study and the force 
of reason at the conference table he held to be the only 
dependable guaranties of the adequate performance of 
its great task. Although often in the minority, he never 
sought or desired any other assurance that the Court 
would meet its responsibilities.

Justice Brandeis’ active judicial service covered a 
period of twenty-three years, from 1916 to 1939. His opin-
ions, appearing in Volumes 242 to 305 of our reports, cover 
every phase of the wide range of questions which came 
before the Court in this transition period. They bear 
internal evidence of the prodigious labor and painstaking 
care with which they were prepared. In cases involving 
the validity of legislation or the application of statute or 
common law to new fact situations, his opinions, like his 
briefs at the Bar, give us the results of his extensive re-
searches into the social and economic backgrounds of the 
questions presented, buttressed by expert opinion and ac-
counts of the experience in other states and countries. 
His statements of fact and law were simple, direct, orderly, 
powerful, proceeding to their conclusion with convincing 
logic. In their discussions of the principles of consti-
tutional government and of civil liberty they rise to 
heights of dignity and power which place them among the 
great examples of legal literature. He was never willing 
to sacrifice clarity to the turn of a phrase, for he wished 
above all to be understood. For laymen as well as lawyers 
his opinions are a compendium of the legal aspects of the 
social and economic phenomena of our times. Together 
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they constitute one of the most important chapters of the 
history of this Court.

Apart from the work of the Court, his life was centered 
in his home and in the intimate associations with family 
and friends. His substantial means were devoted largely 
to charity, and by choice his home life was austere in its 
simplicity. He exercised a unique personal influence over 
the lives of men and women, young and old, who came to 
him from every walk of life to seek guidance and inspira-
tion in his counsel. He revived their faith that—in a 
world troubled by declining standards—right, justice, and 
truth must remain the guiding principles of human con-
duct. Despite his great intellectual vigor and activity, 
his life was singularly placid, unruffled by the misunder-
standings or criticism of others, however unmerited. 
This was the outer manifestation of an inner life, un-
troubled and serene, because given to great ends, with 
truth as the ultimate goal.

The time has not yet come to bring into its proper per-
spective a career so unusual and so far reaching in its 
influence, but we can appraise now the great service which 
he rendered by his devotion and loyalty to the Court as 
an institution and by the scholarship, integrity, and inde-
pendence with which he performed his judicial labors. 
We know that because he sat as a judge on this Court the 
course of constitutional interpretation has been altered 
and that courts, in the process of adjudication, must 
henceforth, far more than in the past, look for light beyond 
the lawbooks to the experience of the world in which we 
live.

We see him now as one of the influential men of his 
time—in the words of the Resolution of the Bar, wise, 
strong, and good—taking his rightful place among that 
small group of great figures of the law who have given to 
it new strength, and to us renewed assurance of its ade-
quacy and hence that it will endure.
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2. Presentation to the District Court of the United States for the 
District of Columbia of a petition for habeas corpus was the institu-
tion of a suit; and denial by that court of leave to file the petition 
was a judicial determination of a case or controversy reviewable by 
appeal to the U. S. Court of Appeals for the District of Columbia and 
in this Court by certiorari. P. 24.

3. The President’s Proclamation of July 2, 1942, declaring that all 
persons who are citizens or subjects of, or who act under the direc-
tion of, any nation at war with the United States, and who during 
time of war enter the United States through coastal or boundary 
defenses, and are charged with committing or attempting to com-
mit sabotage, espionage, hostile acts, or violations of the law of war, 
“shall be subject to the law of war and to the jurisdiction of military 
tribunals,” does not bar accused persons from access to the civil 
courts for the purpose of determining the applicability of the 
Proclamation to the particular case; nor does the Proclamation, 
which in terms denied to such persons access to the courts, nor 
the enemy alienage of the accused, foreclose consideration by the 
civil courts of the contention that the Constitution and laws of 
the United States forbid their trial by military commission. P. 24.

4. In time of war between the United States and Germany, peti-
tioners, wearing German military uniforms and carrying explosives, 
fuses, and incendiary and time devices, were landed from German 
submarines in the hours of darkness, at places on the Eastern sea-
board of the United States. Thereupon they buried the uniforms and 
supplies, and proceeded, in civilian dress, to various places in the 
United States. All had received instructions in Germany from an 
officer of the German High Command to destroy war industries and 
war facilities in the United States, for which they or their relatives 
in Germany were to receive salary payments from the German Gov-
ernment. They also had been paid by the German Government 
during their course of training at a sabotage school, and had with 
them, when arrested, substantial amounts of United States currency, 
which had been handed to them by an officer of the German High 
Command, who had instructed them to wear their German uniforms 
while landing in the United States. Specification 1 of the charges 
on which they were placed on trial before a military commission 
charged that they, “being enemies of the United States and acting 
for . . . the German Reich, a belligerent enemy nation, secretly 
and covertly passed, in civilian dress, contrary to the law of war, 
through the military and naval lines and defenses of the United
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States . . . and went behind such lines, contrary to the law of war, 
in civilian dress ... for the purpose of committing . . . hostile 
acts, and, in particular, to destroy certain war industries, war utilities 
and war materials within the United States.” Held:

(1) That the specification sufficiently charged an offense against 
the law of war which the President was authorized to order tried by 
a military commission; notwithstanding the fact that, ever since 
their arrest, the courts in the jurisdictions where they entered the 
country and where they were arrested and held for trial were open 
and functioning normally. Ex parte Milligan, 4 Wall. 2, distin-
guished. Pp. 21, 23, 36, 48.

(2) The President’s Order of July 2, 1942, so far as it lays down 
the procedure to be followed on the trial before the Commission and 
on the review of its findings and sentence, and the procedure in fact 
followed by the Commission, were not in conflict with Articles of War 
38,43,46, 50y2 and 70. P. 46.

(3) The petitioners were in lawful custody for trial by a military 
commission; and, upon petitions for writs of habeas corpus, did not 
show cause for their discharge. P. 47.

5. Articles 15, 38 and 46 of the Articles of War, enacted by Congress, 
recognize the “military commission” as an appropriate tribunal for 
the trial and punishment of offenses against the law of war not 
ordinarily tried by courts-martial. And by the Articles of War, 
especially Article 15, Congress has explicitly provided, so far as it 
may constitutionally do so, that military tribunals shall have juris-
diction to try offenses against the law of war in appropriate cases. 
Pp. 26-28.

6. Congress, in addition to making rules for the government of our 
Armed Forces, by the Articles of War has exercised its authority 
under Art. I, § 8, cl. 10 of the Constitution to define and punish 
offenses against the law of nations, of which the law of war is a 
part, by sanctioning, within constitutional limitations, the juris-
diction of military commissions to try persons for offenses which, 
according to the rules and precepts of the law of nations, and more 
particularly the law of war, are cognizable by such tribunals. And 
by Article of War 15, Congress has incorporated by reference, 
as within the jurisdiction of military commissions, all offenses which 
are defined as such by the law of war and which may constitu-
tionally be included within that jurisdiction. Pp. 28, 30.

7. This Court has always recognized and applied the law of war as 
including that part of the law of nations which prescribes, for the
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conduct of war, the status, rights and duties of enemy nations as well 
as of enemy individuals. P. 27.

8. The offense charged in this case was an offense against the law 
of war, the trial of which by military commission had been author-
ized by Congress, and which the Constitution does not require to be 
tried by jury. Ex parte Milligan, 4 Wall. 2, distinguished. P. 45.

9. By the law of war, lawful combatants are subject to capture 
and detention as prisoners of war; unlawful combatants, in addition, 
are subject to trial and punishment by military tribunals for acts 
which render their belligerency unlawful. P. 30.

10. It has long been accepted practice by our military authorities 
to treat those who, during time of war, pass surreptitiously from 
enemy territory into our own, discarding their uniforms upon entry, 
for the commission of hostile acts involving destruction of life or 
property, as unlawful combatants punishable as such by military 
commission. This practice, accepted and followed by other gov-
ernments, must be regarded as a rule or principle of the law of war 
recognized by this Government by its enactment of the Fifteenth 
Article of War. P. 35.

11. Citizens of the United States who associate themselves with the 
military arm of an enemy government, and with its aid, guidance 
and direction enter this country bent on hostile acts, are enemy 
belligerents within the meaning of the Hague Convention and the 
law of war. P. 37.

.12. Even when committed by a citizen, the offense here charged is 
distinct from the crime of treason defined in Article III, § 3 of the 
Constitution, since the absence of uniform essential to one is irrel-
evant to the other. P. 38.

13. Article III, § 2, and the Fifth and Sixth Amendments of the Con-
stitution did not extend the right to demand a jury to trials by mili-
tary commission or require that offenses against the law of war, not 
triable by jury at common law, be tried only in civil courts. P. 38.

14. Section 2 of the Act of Congress of April 10, 1806, derived from 
the Resolution of the Continental Congress of August 21, 1776, and 
which imposed the death penalty on alien spies “according to the law 
and usage of nations, by sentence of a general court martial,” was a 
contemporary construction of Article III, § 2 of the Constitution and 
of the Fifth and Sixth Amendments, as not foreclosing trial by mili-
tary tribunals, without a jury, for offenses against the law of war
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committed by enemies not in or associated with our Armed Forces. 
It is a construction which has been followed since the founding of 
our government, and is now continued in the 82nd Article of War. 
Such a construction is entitled to great respect. P. 41.

15. Since violation of the law of war is adequately alleged in this case, 
the Court finds no occasion to consider the validity of other specifi-
cations based on the 81st and 82nd Articles of War, or to construe 
those articles or decide upon their constitutionality as so construed. 
P. 46.

Leave to file petitions for habeas corpus in this Court denied. 
Orders of District Court (47 F. Supp. 431), affirmed.

The Court met in Special Term, on Wednesday, July 29, 
1942, pursuant to a call by the Chief Justice having the 
approval of all the Associate Justices.

The Chief Justice announced that the Court had con-
vened in Special Term in order that certain applications 
might be presented to it and argument be heard in respect 
thereto.

In response to an inquiry by the Chief Justice, the At-
torney General stated that the Chief Justice’s son, Major 
Lauson H. Stone, U. S. A., had, under orders, assisted 
defense counsel before the Military Commission, in the 
case relative to which the Special Term of the Court was 
called; but that Major Stone had had no connection with 
this proceeding before this Court. Therefore, said the 
Attorney General, counsel for all the respective parties in 
this proceeding joined in urging the Chief Justice to par-
ticipate in the consideration and decision of the matters to 
be presented. Colonel Kenneth C. Royall, of counsel for 
the petitioners, concurred in the statement and request 
of the Attorney General.

The applications, seven in number {ante, p. 1, n. 1), first 
took the form of petitions to this Court for leave to file 
petitions for writs of habeas corpus to secure the release 
of the petitioners from the custody of Brigadier General
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Albert L. Cox, U. S. A., Provost Marshal of the Military 
District of Washington, who, pursuant to orders, was 
holding them in that District for and during a trial before 
a Military Commission constituted by an Order of the 
President of the United States. During the course of 
the argument, the petitioners were permitted to file peti-
tions for writs of certiorari, directed to the United States 
Court of Appeals for the District of Columbia, to review, 
before judgment by that Court, orders then before it by 
appeal by which the District Court for the District of 
Columbia had denied applications for leave to file peti-
tions for writs of habeas corpus.

After the argument, this Court delivered a Per Curiam 
Opinion, disposing of the cases (footnote, p. 18). A full 
opinion, which is the basis of this Report, was filed with 
the Clerk of the Court on October 29, 1942, post, p. 18.

Colonel Kenneth C. Royall and Colonel Cassius M. 
Dowell had been assigned as defense counsel by the Presi-
dent in his Order appointing the Military Commission. 
Colonel Royall argued the case and Colonel Dowell was 
with him on the brief.

Enemy aliens may resort to habeas corpus. Ex parte 
Milligan, 4 Wall. 2, at pp. 115-121; Kaufman v. Eisen-
berg, 32 N. Y. S. 2d 450; Ex parte Orozco, 201 F. 106; Ex 
parte Risse, 257 F. 102; 55 Harvard L. Rev. 1058; 31 Ops. 
Atty. Gen. 361.

50 U. S. C. § 21 relates only to internment and does not 
authorize a proclamation denying to alien enemies the right 
to apply for writ of habeas corpus.

The 82nd Article of War, which provides for trial and 
punishment of spies by courts-martial or by military com-
mission, must be construed as applying only to offenses 
committed in connection with actual military operations, 
or on or near military fortifications, encampments, or 
installations.
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Mere proof that persons in uniform landed on the Amer-
ican coast from a'submarine, or otherwise, does not supply 
any of the elements of spying. None of the petitioners 
committed any acts on, near, or in connection with any 
fortifications, posts, quarters, or encampments of the 
Army; or on, near, or in connection with any other mili-
tary installations; or at any location within the zone of 
operations. 2 Wheaton, Int. L., 6th Ed., 766; 2 Oppen-
heim, Int. L., 1905 Ed., 161; Halleck, Int. L., 3d Ed., 573. 
In the absence of evidence of any acts within this zone, 
there is no authority for a military commission under 
Article of War 82.

That the acts alleged to have been committed by the 
petitioners in violation of the 81st Article were not in the 
zone of military operations would also preclude the juris-
diction of a military commission to try this offense. See 
18 U. S. C. § 1; 50 U. S. C. §§ 31-42, 101-106. The peti-
tioners were arrested by the civil authorities, waived 
arraignment before a civil court, and also waived removal 
to another federal judicial district. The civil courts 
thereby acquired jurisdiction; and there was no authority 
for the military authorities to oust these courts of this 
jurisdiction.

The Rules of Land Warfare describe no such offense as 
that set forth in the specifications of the first charge. 
These Rules were prepared in 1940 under the direction of 
the Judge Advocate General, and purport to include all 
offenses against the law of war.

The so-called law of war is a species of international 
law analogous to common law. There is no common 
law crime against the United States.

The first charge sets out no more than the offenses of 
sabotage and espionage, which are specifically covered by 
50 U. S. C., §§ 31-42,101-106, and which are triable by the 
civil courts.
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The charge of conspiracy can not stand if the other 
charges fall. Furthermore, 18 U. S. C. 88 deals expressly 
with the offense of conspiracy, and this charge is not 
triable by a military commission.

The conduct of the petitioners was nothing more than 
preparation to commit the crime of sabotage. The objects 
of sabotage had never been specifically selected and the 
plan did not contemplate any act of sabotage within a 
period of three months. These facts are not even suffi-
cient to constitute an attempt to commit sabotage.

The civil courts were functioning both in the localities 
in which the offenses were charged to have been committed 
and in the District of Columbia where the alleged offenses 
were being tried. In these localities there was no martial 
law and no other circumstances which would justify 
action by a military tribunal.

The only way in which the petitioners as a practical 
matter could raise the jurisdictional question was by 
petition for writ of habeas corpus.

The military commission had no jurisdiction over peti-
tioners. Article of War 2 defines the persons who are 
subject to military law, and includes members of the armed 
forces and other designated persons. Military courts- 
martial and other military tribunals have no jurisdiction 
to try any other person for offenses in violation of the 
Articles of War, except in the cases of Articles 81 and 82. 
The same is true of any alleged violations of the law of 
war. Ex parte Milligan, supra; 31 Ops. Atty. Gen. 356.

Civil persons who commit acts in other localities than 
the zone of active military operations are triable only in 
the civil courts and under the criminal statutes. While it 
is true that the territory along the coast was patrolled by 
the Coast Guard, the patrol was unarmed. It would be 
a strained use of language to say that this patrol made 
the beach a military line or part of the zone of active 
operations.
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Nor is the situation changed by the fact that on the 
Long Island beach, some distance away, was located a 
Signal Corps platoon engaged in operating a radio locator 
station. The evidence shows that this platoon did not 
patrol the beach and was not engaged in any military of-
fensive or defensive operation at the time the petitioners 
landed. The whole United States is divided into defense 
areas or sectors and the orders therefor are substantially 
similar to those providing for the southern and eastern 
defense sectors. If the prosecution were correct in its con-
tention that the issuance of orders for these sectors creates 
a zone of active military operations, then the entire United 
States is a zone of active military operations, and persons 
located therein are subject to the jurisdiction of military 
tribunals. The Florida and Long Island seacoasts were 
not and are not in any true sense zones of active military 
operations, but are instead parts of the Zone of the Interior 
as defined in the Field Service Regulations.

Martial law is a matter of fact and not a matter of 
proclamation; and a proclamation assuming to declare 
martial law is invalid unless the facts themselves support 
it. See Sterling v. Constantin, 287 U. S. 378.

The President’s Order and Proclamation did not create 
a state of martial law in the entire eastern part of the 
United States. In view of the facts, there was no adequate 
reason, either of military necessity or otherwise, for de-
priving any persons in that area of the benefit of constitu-
tional provisions guaranteeing an ordinary and proper 
trial before a civil court. Ex parte Milligan, supra.

The President had no authority, in absence of statute, 
to issue the Proclamation. In England, the practice has 
been to obtain authority of Parliament for similar action. 
4 and 5 Geo. V, c. 29; 5 and 6 Geo. V, c. 8; 10 and 11 Geo. 
V, c. 55; 2 and 3 Geo. VI, (1939) c. 62. Congress alone 
can suspend the writ of habeas corpus, and then only in 
cases of rebellion or invasion. Const., Art. I, § 9, cl. 2;
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Ex parte Merryman, 17 Fed. Cas. 114; Ex parte Bollman, 
4 Cranch 101; McCall v. McDowell, Fed. Cas. No. 8673; 
Ex parte Benedict, 3 Fed. Cas. No. 1292; Willoughby, 
Const. L., § 1057.

The Proclamation was issued after the commission of 
the acts which are charged as crimes and is ex post facto. 
Congress itself could not have passed valid legislation 
increasing the penalty for acts already committed. Const., 
Art. I, § 9, cl. 3; Thompson n . Utah, 170 U. S. 343; Burgess 
v. Salmon, 97 U. S. 384.

The Proclamation is violative of the Fifth and Sixth 
Amendments, of Art. Ill, § 2, cl. 3, and of Art. I, § 9, cl. 2, 
of the Constitution.

The Order is invalid because it violates express pro-
visions of Article of War 38 respecting rules of evidence; 
and is inconsistent with provisions of Article 43 requiring 
concurrence of three-fourths of the Commission’s mem-
bers for conviction or sentence.

Article 70 requires a preliminary hearing like one before 
a committing magistrate, with liberty of the accused to 
cross-examine. This is ignored by the Order.

Whereas Article 50*4  requires action by the Board of 
Review and the recommendation of the Judge Advocate 
General before the case is submitted to the President, the 
Order requires that the Commission transmit the record 
of the trial, including any judgment or sentence, directly 
to the President for his action thereon.

The Order has made it impossible to comply with the 
statutory provisions, by directing the Judge Advocate 
General (and the Attorney General) to conduct the prose-
cution, thereby disqualifying the Judge Advocate General 
and his subordinates from acting as a reviewing authority. 
The proceedings disclose that the Judge Advocate General 
has in fact assisted in the conduct of the prosecution.

This is a material violation of the statutory rights af-
forded accused persons by the Articles of War. The
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provisions of Articles 46 and 50^2 are the methods of ap-
peal by a person tried before a military commission. The 
Order deprives them of this method of appeal.

A cardinal purpose of Article 38 was to provide a pro-
cedure for military commissions, with the proviso that 
nothing in the procedure shall be “contrary to or incon-
sistent with” the Articles of War.

The President had no authority to delegate the rule-
making power under Art. 38 to tha Commission. In vio-
lation of Articles 38 and 18 the petitioners were denied 
the right to challenge a member of the Commission per-
emptorily. Confessions of the defendants were improperly 
admitted against each other.

If it be suggested that these are matters which do not 
affect the jurisdiction of the Commission or the validity 
of the proceedings, but are merely questions which may 
be raised on appeal or review, the answer is that the Order 
deprived the petitioners of such appeal or review.

Citing Ex parte Milligan, 4 Wall. 2; Sterling v. Con-
stantin, 287 U. S. 378; Caldwell v. Parker, 252 U. S. 376; 
Kahn v. Anderson, 255 U. S. 1; Home Building & Loan 
Assn. v. Blaisdell, 290 U. S. 398; Carter v. Carter Coal 
Co., 298 U. S. 330; 55 Harvard L. Rev. 1295 ; 31 Ops. A. G. 
363.

Attorney General Biddle, with whom Judge Advocate 
General Myron C. Cramer, Assistant Solicitor General 
Cox, and Col. Erwin M. Treusch were on the brief, for 
respondent.

Enemies who invade the country in time of war have no 
privilege to question their detention by habeas corpus. 
Halsbury’s Laws of England, 2d Ed., Vol. IX, p. 701, par. 
1200; p. 710, par. 1212; Blackstone, 21 Ed., Vol. 1, c. 10, p. 
372; Sylvester’s Case, 7 Mod. 150 (1703); Rex n . Knocka-
loe Camp Commandant, 87 L. J. K. B. N. S. 43 (1917); 
Rox v. Schiever, 2 Burr. 765 (1759); Furly v. Newnham, 
2 Doug. K. B. 419 (1780); Three Spanish Sailors, 2 W. B.
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1324 (1779); Rex v. Superintendent of Vine Street 
Police Station, [1916] 1K. B. 268; Schaffenius v. Goldberg, 
[1916] 1 K. B. 284; Rules of Land Warfare, pars. 9, 70, 
351, 352,356.

If prisoners of war are denied the privilege of the writ 
of habeas corpus, it is inescapable that petitioners are not 
entitled to it. By removal of their uniforms before their 
capture, they lost the possible advantages of being prison-
ers of war. Surely, tl^py did not thus acquire a privilege 
even prisoners of war do not have.

Whatever privilege may be accorded to such enemies is 
accorded by sufferance, and may be taken away by the 
President. Alien enemies—even those lawfully resident 
within the country—have no privilege of habeas corpus 
to inquire into the cause of their detention as dangerous 
persons. Ex parte Graber, 247 F. 882; Minotto v. Brad-
ley, 252 F. 600. See also Ex parte Weber, [1916] 1 K. B. 
280, affirmed [1916] 1 A. C. 421; Rex v. Superintendent of 
Vine Street Police Station, [1916] 1 K. B. 268; Rex v. 
Knockaloe Camp Commandant, 87 L. J. K. B. N. S. 43; Re 
Chamryk, 25 Man. L. Rep. 50; Re Beranek, 33 Ont. L. 
Rep. 139; Re Gottesman, 41 Ont. L. Rep. 547; Gusetu v. 
Date, 17 Quebec Pr. 95; Act of July 6, 1798, 50 U. S. C. 
§ 21; De Lacey v. United States, 249 F. 625.

The fact is that ordinary constitutional doctrines do not 
impede the Federal Government in its dealings with 
enemies. Brown v. United States, 8 Cranch 110, 121— 
123; Miller v. United States, 11 Wall. 268; Juragua Iron 
Co. n . United States, 212 U. S. 297; De Lacey n . United 
States, 249 F. 625.

The President’s power over enemies who enter this 
country in time of war, as armed invaders intending to 
commit hostile acts, must be absolute.

In his Proclamation, the President took the action he 
deemed necessary to deal with persons he and the armed 
forces under his command reasonably believed to be enemy
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invaders. He declared that all such persons should be 
subject to the law of war and triable by military tribunals. 
He removed whatever privilege such persons might other-
wise have had to seek any remedy or maintain any proceed-
ing in the courts of the United States.

These acts were clearly within his power as Commander 
in Chief and Chief Executive, and were lawful acts of the 
sovereign—the Government of the United States—in time 
of war.

The prisoners are enemies who fall squarely within the 
terms of the President’s proclamation. Cf. Trading with 
the Enemy Act of 1917, § § 2,7 (b).

To whatever extent the President has power to bar 
enemies from seeking writs of habeas corpus, he clearly 
has power to define “enemy” as including a class as broad 
as that described in the Trading with the Enemy Act.

Even if it be assumed that Burger and Haupt are citizens 
of the United States, this does not change their status as 
“enemies” of the United States. Hall, Int. L. (1909) 490- 
497 ; 2 Oppenheim, Int. L. (1940) 21&-218. This rule 
applies to all persons living in enemy territory, even if 
they are technically United States citizens. Miller y. 
United States, 11 Wall. 268; Juragua Iron Co. n . United 
States, 212 U. S. 297, 308. The return of Burger and 
Haupt to the United States can not by any possibility be 
construed as an attempt to divest themselves of their 
enemy character by reassuming their duties as citizens.

The offenses charged against these prisoners are within 
the jurisdiction of this military commission. Articles of 
War 81 and 82 (10 U. S. C., §§ 1553-4).

The law of war, like civil law, has a great lex non 
scripta, its own common law. This “common law of war” 
(Ex parte Vallandigham, 1 Wall. 243, 249) is a centuries- 
old body of largely unwritten rules and principles of inter-
national law which governs the behavior of both soldiers
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and civilians during time of war. Winthrop, Military 
Law and Precedents (1920), 17,41,42, 773 ff.

The law of war has always been applied in this country. 
The offense for which Major André was convicted—pass-
ing through our lines in civilian dress, with hostile pur-
pose—is one of the most dangerous offenses known to 
the law of war. The other offenses here charged—appear-
ing behind the lines in civilian guise, spying, relieving the 
enemy, and conspiracy—are equally serious and also de-
mand severe punishment. See Digest of Opinions of 
Judge Advocate General, Howland (1912), pp. 1070-1071. 
Cf. Instruction for the Government of Armies of the 
United States in the Field (G. 0. 100, A. G. O. 1863) § I, 
par. 13; Davis, Military Law of the United States (1913), 
p. 310; Rules of Land Warfare, §§ 348, 351, 352; Article of 
War 15.

The definition of lawful belligerents appearing in the 
Rules of Land Warfare (Rule 9) was adopted by the 
signatories to the Hague Convention in Article I, Annex 
to Hague Convention No. IV of Oct. 18, 1907, Treaty 
Series No. 539, and was ratified by the Senate of the United 
States. 36 Stat, 2295. Our Government has thus recog-
nized the existence of a class of unlawful belligerents. 
These unlawful belligerents, under Article of War 15, are 
punishable under the common law of war. See text 
writers, supra; Ex parte Vallandigham, 1 Wall. 243,249.

Military commissions in the United States derive their 
authority from the Constitution as well as statutes, mil" 
itary usage, and the common law of war. Const., Art. I; 
Art. II, § 2 (1). In Congress and the President together is 
lodged the power to wage war successfully. Home Build-
ing & Loan Assn. v. Blaisdell, 290 U. S. 398, 426.

Military commissions have been acknowledged by Con-
gressional statutes which have recognized them as courts 
of military law. Articles of War 15, 38, 81, 82; 10 U. S. C.
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§§ 1486, 1509, 1553, 1554. Their authority has also been 
recognized in presidential proclamations and orders, rul-
ings of the courts, and opinions of the Attorneys General.

The offenses charged here are unquestionably within the 
jurisdiction of military commissions. The prisoners are 
charged with violating Articles of War 81 and 82 (10 U. S. 
C., §§ 1553-4) which specifically provide for trial by mili-
tary commission. They are also charged with violating 
the common law of war in crossing our military lines and 
appearing behind our lines in civilian dress, with hostile 
purpose, and with conspiring to commit all the above vio-
lations, which in itself constitutes an additional vio-
lation of the law of war. The jurisdiction of military 
commissions over these offenses under the law of war (in 
addition to the specific offenses codified in the Articles of 
War) is expressly recognized by Article of War 15 (10 U. S. 
C. § 1486).

The military commission has jurisdiction over the per-
sons of these prisoners. Ex parte Milligan, 4 Wall. 2,123, 
138-139. The offenses charged here arise in the land or 
naval forces. The law of war embraces citizens as well as 
aliens (enemy or not); and civilians as well as soldiers are 
all within their scope. Indeed it was for the very purpose 
of trying civilians for war crimes that military commis-
sions first came into use. Winthrop, Military Law and 
Precedents (1920) 831-841.

This broad comprehension of persons is well within the 
limits of the excepting clause of the Fifth Amendment. 
That clause has been almost universally construed to in-
clude civilians. Wiener, Manual oj Martial Law (1940), 
137; Morgan, Court-Martial Jurisdiction over Nonmili-
tary Persons under the Articles of War, 4 Minn. L. Rev. 
79, 107; Winthrop, Military Law and Precedents (1920 
cd.) 48, 767; Fletcher, The Civilian and the War Power, 
2 Minn. L. Rev. 110, 126; 16 Op. Atty. Gen. 292; Ex 
parte Wildman, 29 Fed. Cas. 1232. Such construction
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is founded in common sense: of all hostile acts, those by 
civilians are most dangerous and should be punished most 
severely.

By the law of war, war crimes can be committed any-
where “within the lines of a belligerent.” Oppenheim’s 
Int. L. (Lauterpacht’s 6th ed. 1940) 457. Having vio-
lated the law of war in an area where it obviously applies, 
offenders are subject to trial by military tribunals wher-
ever they may be apprehended. Congress may grant ju-
risdiction to try civilians for offenses which “occur in the 
theatre of war, in the theatre of operations, or in any place 
over which the military forces have actual control and 
jurisdiction.” Cf. Morgan, supra, at 107; Wiener, supra, 
at 137. Neither the Bill of Rights nor Ex parte Milligan 
grants to such persons constitutional guarantees which the 
Fifth Amendment expressly denies to our own soldiers. 
Cf. 2 Warren, The Supreme Court in United States His-
tory (1937) 418; Corwin, The President: Office and Pow-
ers (2d ed. 1941) 165; United States v. McDonald, 265 F. 
754. The test of whether or not the civil courts are open 
to punish civil crimes is too unrealistic a test to be applied 
blindly to all exercises of military jurisdiction.

The judgment of the President as to what constitutes 
necessity for trial by military tribunal should not lightly 
be disregarded. Prize Cases, 2 Black 635. The English 
courts have not only long since rejected the doctrine of 
Ex parte Milligan, which they once accepted, but also 
have recently sustained a wide discretion granted to the 
Executive for the detention of persons suspected of hostile 
associations. Liversidge v. Anderson, [1942] 1 A. C. 206; 
Greene v. Secretary of State for Home Affairs, [1942] 1 
A. C. 284.

Courts do not inquire into the Executive’s determina-
tion on matters of the type here involved. Martin v. 
Mott, 12 Wheat. 19. Cf. United States v. George S. Bush
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cfc Co., 310 U. S. 371; United States v. Curtiss-Wright Ex-
port Corp., 299 U. S. 304, 320; Dakota Central Tel. Co. v. 
South Dakota, 250 U. S. 163. Even if it be assumed that 
the President’s nomination of a military commission to 
try war criminals, as specified by Congress, must be tested 
by the “actual and present necessity” criterion of the 
majority opinion in the Milligan case, this Court will not 
review the President’s judgment save in a case of grave 
and obvious abuse. Moyer v. Pedbody, 212 U. S. 78; 
Sterling v. Constantin, 287 U. S. 378.

The Commission was legally convened and constituted. 
Kurtz v. Moffitt, 115 U. S. 487,500; Keyes v. United States, 
109 U.S. 336.

The procedure and regulations prescribed by the Presi-
dent are proper. Article of War 43, requiring unanimity 
for a death sentence, refers to courts-martial. It has no 
application to charges referred to a military commission. 
The President’s order did not make improper provision 
for review, Articles of War 46, 48, 50% and 51 considered. 
There was no improper delegation of rule-making 
power.

The doctrine of unconstitutional delegation of powers 
relates only to the improper transfer of powers from one 
of the three branches of the government to another. It has 
nothing to do with delegations by the Chief Executive to 
his military subordinates within the executive branch. 
Military courts “form no part of the judicial system of the 
United States.” Kurtz v. Moffitt, 115 U. S. 487, 500.

Objections to the actions of the Commission on a variety 
of grounds, ranging from its refusal to permit peremptory 
challenges to its rulings on the admissibility and suffi-
ciency of evidence, are not cognizable by this Court. The 
writ of habeas corpus can only be used to question the 
jurisdiction of a military tribunal. It cannot be converted 
into a device for civil court review.

503873—13----- 9
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Mr . Chief  Justice  Stone  delivered the opinion of the 
Court.

These cases are brought here by petitioners’ several 
applications for leave to file petitions for habeas corpus 
in this Court, and by their petitions for certiorari to 
review orders of the District Court for the District of 
Columbia, which denied their applications for leave to 
file petitions for habeas corpus in that court.

The question for decision is whether the detention of 
petitioners by respondent for trial by Military Commis-
sion, appointed by Order of the President of July 2,1942,

The following is the per curiam opinion filed July 31, 1942:
Per  Cur iam .
In these causes motions for leave to file petitions for habeas corpus 

were presented to the United States District Court for the District of 
Columbia, which entered orders denying the motions. Motions for 
leave to file petitions for habeas corpus were then presented to this 
Court, and the merits of the applications were fully argued at the 
Special Term of Court convened on July 29, 1942. Counsel for peti-
tioners subsequently filed a notice of appeal from the order of the 
District Court to the United States Court of Appeals for the District 
of Columbia, and they have perfected their appeals to that court. 
They have presented to this Court petitions for writs of certiorari 
before judgment of the United States Court of Appeals for the District 
of Columbia, pursuant to 28 U. S. C. § 347 (a).. The petitions are 
granted. In accordance with the stipulation between counsel for 
petitioners and for the respondent, the papers filed and argument 
had in connection with the applications for leave to file petitions for 
habeas corpus are made applicable to the certiorari proceedings.

The Court has fully considered the questions raised in these cases 
and thoroughly argued at the bar, and has reached its conclusion 
upon them. It now announces its decision and enters its judgment 
in each case, in advance of the preparation of a full opinion which 
necessarily will require a considerable period of time for its preparation 
and which, when prepared, will be filed with the Clerk.

The Court holds:
(1) That the charges preferred against petitioners on which they 

are being tried by military commission appointed by the order of the
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on charges preferred against them purporting to set out 
their violations of the law of war and of the Articles of 
War, is in conformity to the laws and Constitution of the 
United States.

After denial of their applications by the District Court, 
47 F. Supp. 431, petitioners asked leave to file petitions 
for habeas corpus in this Court. In view of the public 
importance of the questions raised by their petitions and 
of the duty which rests on the courts, in time of war as 
well as in time of peace, to preserve unimpaired the con-
stitutional safeguards of civil liberty, and because in 
our opinion the public interest required that we consider 
and decide those questions without any avoidable delay, 
we directed that petitioners’ applications be set down for 
full oral argument at a special term of this Court, con-
vened on July 29, 1942. The applications for leave to 
file the petitions were presented in open court on that 
day and were heard on the petitions, the answers to them 
of respondent, a stipulation of facts by counsel, and the 
record of the testimony given before the Commission.

While the argument was proceeding before us, peti-
tioners perfected their appeals from the orders of the 
District Court to the United States Court of Appeals for 
the District of Columbia and thereupon filed with this

President of July 2, 1942, allege an offense or offenses which the 
President is authorized to order tried before a military commission.

(2) That the military commission was lawfully constituted.
(3) That petitioners are held in lawful custody for trial before 

the military commission, and have not shown cause for being dis-
charged by writ of habeas corpus.

The motions for leave to file petitions for writs of habeas corpus 
are denied.

The orders of the District Court are affirmed. The mandates are 
directed to issue forthwith.

Mr . Just ic e  Mur phy  took no part in the consideration or decision 
of these cases.
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Court petitions for certiorari to the Court of Appeals be-
fore judgment, pursuant to § 240 (a) of the Judicial Code, 
28 U. S. C. § 347 (a). We granted certiorari before judg-
ment for the reasons which moved us to convene the special 
term of Court. In accordance with the stipulation of 
counsel we treat the record, briefs and arguments in the 
habeas corpus proceedings in this Court as the record, 
briefs and arguments upon the writs of certiorari.

On July 31, 1942, after hearing argument of counsel 
and after full consideration of all questions raised, this 
Court affirmed the orders of the District Court and denied 
petitioners’ applications for leave to file petitions for ha-
beas corpus. By per curiam opinion we announced the 
decision of the Court, and that the full opinion in the 
causes would be prepared and filed with the Clerk.

The following facts appear from the petitions or are 
stipulated. Except as noted they are undisputed.

All the petitioners were bom in Germany; all have lived 
in the United States. All returned to Germany between 
1933 and 1941. All except petitioner Haupt are admit-
tedly citizens of the German Reich, with which the United 
States is at war. Haupt came to this country with his 
parents when he was five years old; it is contended that he 
became a citizen of the United States by virtue of the 
naturalization of his parents during his minority and that 
he has not since lost his citizenship. The Government, 
however, takes the position that on attaining his majority 
he elected to maintain German allegiance and citizenship, 
or in any case that he has by his conduct renounced or 
abandoned his United States citizenship. See Perkins v. 
Elg, 307 U. S. 325, 334; United States ex rel. Rojak v. 
Marshall, 34 F. 2d 219; United States ex rel. Scimeca N. 
Husband, 6 F. 2d 957, 958; 8 U. S. C. § 801, and compare 
8 U. S. C. § 808. For reasons presently to be stated we do 
not find it necessarv to resolve these contentions.
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After the declaration of war between the United States 
and the German Reich, petitioners received training at a 
sabotage school near Berlin, Germany, where they were 
instructed in the use of explosives and in methods of secret 
writing. Thereafter petitioners, with a German citizen, 
Dasch, proceeded from Germany to a seaport in Occupied 
France, where petitioners Burger, Heinck and Quirin, to-
gether with Dasch, boarded a German submarine which 
proceeded across the Atlantic, to Amagansett Beach on 
Long Island, New York. The four were there landed 
from the submarine in the hours of darkness, on or about 
June 13, 1942, carrying with them a supply of explosives, 
fuses, and incendiary and timing devices. While landing 
they wore German Marine Infantry uniforms or parts of 
uniforms. Immediately after landing they buried their 
uniforms and the other articles mentioned, and proceeded 
in civilian dress to New York City.

The remaining four petitioners at the same French 
port boarded another German submarine, which carried 
them across the Atlantic to Ponte Vedra Beach, Florida. 
On or about June 17, 1942, they came ashore during the 
hours of darkness, wearing caps of the German Marine 
Infantry and carrying with them a supply of explosives, 
fuses, and incendiary and timing devices. They immedi-
ately buried their caps and the other articles mentioned, 
and proceeded in civilian dress to Jacksonville, Florida, 
and thence to various points in the United States. All 
were taken into custody in New York or Chicago by agents 
of the Federal Bureau of Investigation. All had received 
instructions in Germany from an officer of the German 
High Command to destroy war industries and war facili-
ties in the United States, for which they or their relatives 
m Germany were to receive salary payments from the 
German Government. They also had been paid by the 
German Government during their course of training at 
tile sabotage school and had received substantial sums in
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United States currency, which were in their possession 
when arrested. The currency had been handed to them 
by an officer of the German High Command, who had 
instructed them to wear their German uniforms while 
landing in the United States.1

The President, as President and Commander in Chief 
of the Army and Navy, by Order of July 2, 1942,1 2 * ap-
pointed a Military Commission and directed it to try 
petitioners for offenses against the law of war and the 
Articles of War, and prescribed regulations for the pro-
cedure on the trial and for review of the record of the trial 
and of any judgment or sentence of the Commission. On 
the same day, by Proclamation,8 the President declared 
that “all persons who are subjects, citizens or residents of 
any nation at war with the United States or who give 
obedience to or act under the direction of any such nation,

1From June 12 to June 18, 1942, Amagansett Beach, New York, 
and Ponte Vedra Beach, Florida, were within the area designated as 
the Eastern Defense Command of the United States Army, and subject 
to the provisions of a proclamation dated May 16,1942, issued by Lieu-
tenant General Hugh A. Drum, United States Army, Commanding 
General, Eastern Defense Command (see 7 Federal Register 3830). 
On the night of June 12-13, 1942, the waters around Amagansett 
Beach, Long Island, were within the area comprising the Eastern Sea 
Frontier, pursuant to the orders issued by Admiral Ernest J. King, 
Commander in Chief of the United States Fleet and Chief of Naval 
Operations. On the night of June 16-17,1942, the waters around Ponte 
Vedra Beach, Florida, were within the area comprising the Gulf Sea 
Frontier, pursuant to similar orders.

On the night of June 12-13, 1942, members of the United States 
Coast Guard, unarmed, maintained a beach patrol along the beaches 
surrounding Amagansett, Long Island, under written orders mention-
ing the purpose of detecting landings. On the night of June 17-18, 
1942, the United States Army maintained a patrol of the beaches 
surrounding and including Ponte Vedra Beach, Florida, under written 
orders mentioning the purpose of detecting the landing of enemy 
agents from submarines.

2 7 Federal Register 5103.
8 7 Federal Register 5101.
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and who during time of war enter or attempt to enter the 
United States . . . through coastal or boundary de-
fenses, and are charged with committing or attempting 
or preparing to commit sabotage, espionage, hostile or 
warlike acts, or violations of the law of war, shall be sub-
ject to the law of war and to the jurisdiction of military 
tribunals.”

The Proclamation also stated in terms that all such 
persons were denied access to the courts.

Pursuant to direction of the Attorney General, the 
Federal Bureau of Investigation surrendered custody of 
petitioners to respondent, Provost Marshal of the Military 
District of Washington, who was directed by the Secre-
tary of War to receive and keep them in custody, and 
who thereafter held petitioners for trial before the 
Commission.

On July 3, 1942, the Judge Advocate General’s Depart-
ment of the Army prepared and lodged with the Commis-
sion the following charges against petitioners, supported 
by specifications:

1. Violation of the law of war.
2. Violation of Article 81 of the Articles of War, defin-

ing the offense of relieving or attempting to relieve, or 
corresponding with or giving intelligence to, the enemy. .

3. Violation of Article 82, defining the offense of spying.
4. Conspiracy to commit the offenses alleged in charges 

1,2 and 3.
The Commission met on July 8, 1942, and proceeded 

with the trial, which continued in progress while the 
causes were pending in this Court. On July 27th, before 
petitioners’ applications to the District Court, all the 
evidence for the prosecution and the defense had been 
taken by the Commission and the case had been closed 
except for arguments of counsel. It is conceded that ever 
S1nce petitioners’ arrest the state and federal courts in 
■Florida, New York, and the District of Columbia, and in
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the states in which each of the petitioners was arrested 
or detained, have been open and functioning normally.

While it is the usual procedure on an application for a 
writ of habeas corpus in the federal courts for the court 
to issue the writ and on the return to hear and dispose of 
the case, it may without issuing the writ consider and 
determine whether the facts alleged by the petition, if 
proved, would warrant discharge of the prisoner. Walker 
v. Johnston, 312 U. S. 275, 284. Presentation of the peti-
tion for judicial action is the institution of a suit. Hence 
denial by the district court of leave to file the petitions in 
these causes was the judicial determination of a case or 
controversy, reviewable on appeal to the Court of Appeals 
and reviewable here by certiorari. See Ex parte Milligan, 
4 Wall. 2, 110-13; Betts v. Brady, 316 U. S. 455, 
458-461.

Petitioners’ main contention is that the President is 
without any statutory or constitutional authority to order 
the petitioners to be tried by military tribunal for offenses 
with which they are charged; that in consequence they 
are entitled to be tried in the civil courts with the safe-
guards, including trial by jury, which the Fifth and Sixth 
Amendments guarantee to all persons charged in such 
courts with criminal offenses. In any case it is urged 
that the President’s Order, in prescribing the procedure of 
the Commission and the method for review of its findings 
and sentence, and the proceedings of the Commission un-
der the Order, conflict with Articles of War adopted by 
Congress—particularly Articles 38, 43, 46, 50^ and 70— 
and are illegal and void.

The Government challenges each of these propositions. 
But regardless of their merits, it also insists that petition-
ers must be denied access to the courts, both because they 
are enemy aliens or have entered our territory as enemy 
belligerents,, and because the President’s Proclamation 
undertakes in terms to deny such access to the class of
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persons defined by the Proclamation, which aptly de-
scribes the character and conduct of petitioners. It is 
urged that if they are enemy aliens or if the Proclamation 
has force, no court may afford the petitioners a hearing. 
But there is certainly nothing in the Proclamation to pre-
clude access to the courts for determining its applicability 
to the particular case. And neither the Proclamation nor 
the fact that they are enemy aliens forecloses considera-
tion by the courts of petitioners’ contentions that the Con-
stitution and laws of the United States constitutionally 
enacted forbid their trial by military commission. As an-
nounced in our per curiam opinion, we have resolved those 
questions by our conclusion that the Commission has 
jurisdiction to try the charge preferred against petitioners. 
There is therefore no occasion to decide contentions of the 
parties unrelated to this issue. We pass at once to 
the consideration of the basis of the Commission’s 
authority.

We are not here concerned with any question of the 
guilt or innocence of petitioners.4 Constitutional safe-
guards for the protection of all who are charged with of-
fenses are not to be disregarded in order to inflict merited 
punishment on some who are guilty. Ex parte Milligan, 
supra, 119, 132; Tumey v. Ohio, 273 U. S. 510, 535; Hill 
v. Texas, 316 U. S. 400, 406. But the detention and trial 
of petitioners—ordered by the President in the declared 
exercise of his powers as Commander in Chief of the Army 
in time of war and of grave public danger—are not to be 
set aside by the courts without the clear conviction that 
they are in conflict with the Constitution or laws of Con-
gress constitutionally enacted.

Congress and the President, like the courts, possess no 
power not derived from the Constitution. But one of

4 As appears from the stipulation, a defense offered before the Mili-
tary Commission was that petitioners had had no intention to obey 
the orders given them by the officer of the German High Command.
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the objects of the Constitution, as declared by its preamble, 
is to “provide for the common defence.” As a means to 
that end, the Constitution gives to Congress the power to 
“provide for the common Defence,” Art. I, § 8, cl. 1 ; “To 
raise and support Armies,” “To provide and maintain a 
Navy,” Art. I, § 8, cl. 12, 13; and “To make Rules for the 
Government and Regulation of the land and naval Forces,” 
Art. I, § 8, cl. 14. Congress is given authority “To declare 
War, grant Letters of Marque and Reprisal, and make 
Rules concerning Captures on Land and Water,” Art. I, 
§ 8, cl. 11 ; and “To define and punish Piracies and Felonies 
committed on the high Seas, and Offences against the Law 
of Nations,” Art. I, § 8, cl. 10. And finally, the Constitu-
tion authorizes Congress “To make all Laws which shall 
be necessary and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested by this Con-
stitution in the Government of the United States, or in any 
Department or Officer thereof.” Art. I, § 8, cl. 18.

The Constitution confers on the President the “execu-
tive Power,” Art. II, § 1, cl. 1, and imposes on him the duty 
to “take Care that the Laws be faithfully executed.” Art. 
II, § 3. It makes him the Commander in Chief of the 
Army and Navy, Art. II, § 2, cl. 1, and empowers him to 
appoint and commission officers of the United States. 
Art. II, § 3, cl. 1.

The Constitution thus invests the President, as Com-
mander in Chief, with the power to wage war which Con-
gress has declared, and to carry into effect all laws passed 
by Congress for the conduct of war and for the government 
and regulation of the Armed Forces, and all laws defining 
and punishing offenses against the law of nations, includ-
ing those which pertain to the conduct of war.

By the Articles of War, 10 U. S. C. §§ 1471-1593, Con-
gress has provided rules for the government of the Army. 
It has provided for the trial and punishment, by courts
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martial, of violations of the Articles by members of the 
armed forces and by specified classes of persons associated 
or serving with the Army. Arts. 1, 2. But the Articles 
also recognize the “military commission” appointed by 
military command as an appropriate tribunal for the trial 
and punishment of offenses against the law of war not 
ordinarily tried by court martial. See Arts. 12, 15. 
Articles 38 and 46 authorize the President, with certain 
limitations, to prescribe the procedure for military com-
missions. Articles 81 and 82 authorize trial, either by 
court martial or military commission, of those charged 
with relieving, harboring or corresponding with the enemy 
and those charged with spying. And Article 15 declares 
that “the provisions of these articles conferring jurisdic-
tion upon courts martial shall not be construed as depriv-
ing military commissions ... or other military tribunals 
of concurrent jurisdiction in respect of offenders or offenses 
that by statute or by the law of war may be triable by such 
military commissions ... or other military tribunals.” 
Article 2 includes among those persons subject to military 
law the personnel of our own military establishment. But 
this, as Article 12 provides, does not exclude from that class 
“any other person who by the law of war is subject to trial 
by military tribunals” and who under Article 12 may be 
tried by court martial or under Article 15 by military 
commission.

Similarly the Espionage Act of 1917, which authorizes 
trial in the district courts of certain offenses that tend to 
interfere with the prosecution of war, provides that noth-
ing contained in the act “shall be deemed to limit the 
jurisdiction of the general courts-martial, military com-
missions, or naval courts-martial.” 50 U. S. C. § 38.

From the very beginning of its history this Court has 
recognized and applied the law of war as including that 
part of the law of nations which prescribes, for the conduct
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of war, the status, rights and duties of enemy nations as 
well as of enemy individuals.6 By the Articles of War, 
and especially Article 15, Congress has explicitly provided, 
so far as it may constitutionally do so, that military tri-
bunals shall have jurisdiction to try offenders or offenses 
against the law of war in appropriate cases. Congress, in 
addition to making rules for the government of our Armed 
Forces, has thus exercised its authority to define and punish 
offenses against the law of nations by sanctioning, within 
constitutional limitations, the jurisdiction of military 
commissions to try persons for offenses which, according 
to the rules and precepts of the law of nations, and more 
particularly the law of war, are cognizable by such tribu-
nals. And the President, as Commander in Chief, by his 
Proclamation in time of war has invoked that law. By 
his Order creating the present Commission he has under-
taken to exercise the authority conferred upon him by 
Congress, and also such authority as the Constitution it-
self gives the Commander in Chief, to direct the per-
formance of those functions which may constitutionally 
be performed by the military arm of the nation in time 
of war.

An important incident to the conduct of war is the adop-
tion of measures by the military command not only to 
repel and defeat the enemy, but to seize and subject to dis-
ciplinary measures those enemies who in their attempt to 
thwart or impede our military effort have violated the law

6 Talbot v. Janson, 3 Dall. 133, 153, 159-61; Talbot v. Seeman, 1 
Cranch 1, 40-41; Maley v. Shattuck, 3 Cranch 458, 488; Fitzsimmons 
v. Newport Ins. Co., 4 Cranch 185, 199; The Rapid, 8 Cranch 155, 
159-64; The St. Lawrence, 9 Cranch 120, 122; Thirty Hogsheads of 
Sugar v. Boyle, 9 Cranch 191,197-98; The Anne, 3 Wheat. 435,447-48; 
United States v. Reading, 18 How. 1, 10; Prize Cases, 2 Black 635, 
666-67, 687; The Venice, 2 Wall. 258, 274; The William Bagaley, 5 
Wall. 377; Miller v. United States, 11 Wall. 268; Coleman v. Ten-
nessee, 97 U. S. 509, 517; United States v. Pacific Railroad, 120 U. 8. 
227,233; Juragua Iron Co. v. United States, 212 U. S. 297.



EX PARTE QUIRIN. 29

1 Opinion of the Court.

of war. It is unnecessary for present purposes to deter-
mine to what extent the President as Commander in Chief 
has constitutional power to create military commissions 
without the support of Congressional legislation. For 
here Congress has authorized trial of offenses against the 
law of war before such commissions. We are concerned 
only with the question whether it is within the constitu-
tional power of the National Government to place peti-
tioners upon trial before a military commission for the 
offenses with which they are charged. We must therefore 
first inquire whether any of the acts charged is an offense 
against the law of war cognizable before a military tri-
bunal, and if so whether the Constitution prohibits the 
trial. We may assume that there are acts regarded in 
other countries, or by some writers on international law, 
as offenses against the law of war which would not be 
triable by military tribunal here, either because they are 
not recognized by our courts as violations of the law of 
war or because they are of that class of offenses constitu-
tionally triable only by a jury. It was upon such grounds 
that the Court denied the right to proceed by military 
tribunal in Ex parte Milligan, supra. But as we shall 
show, these petitioners were charged with an offense 
against the law of war which the Constitution does not 
require to be tried by jury.

It is no objection that Congress in providing for the trial 
of such offenses has not itself undertaken to codify that 
branch of international law or to mark its precise bound-
aries, or to enumerate or define by statute all the acts 
which that law condemns. An Act of Congress punishing 
the crime of piracy, as defined by the law of nations” is 

an appropriate exercise of its constitutional authority, 
. • I, § 8, cl. 10, “to define and punish” the offense, since 
it has adopted by reference the sufficiently precise defini- 
jon of international law. United States v. Smith, 5 
'Vheat. 153; see The Marianna Flora, 11 Wheat. 1, 40-41;
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United States v. Brig Malek Adhel, 2 How. 210, 232; The 
Ambrose Light, 25 F. 408, 423-28; 18 U. S. C. § 481.8 * * * * * * 15 
Similarly, by the reference in the 15th Article of War to 
“offenders or offenses that ... by the law of war may 
be triable by such military commissions,” Congress has 
incorporated by reference, as within the jurisdiction of 
military commissions, all offenses which are defined as 
such by the law of war (compare Dynes v. Hoover, 20 
How. 65, 82), and which may constitutionally be included 
within that jurisdiction. Congress had the choice of crys-
tallizing in permanent form and in minute detail every 
offense against the law of war, or of adopting the system 
of common law applied by military tribunals so far as it 
should be recognized and deemed applicable by the courts. 
It chose the latter course.

By universal agreement and practice, the law of war 
draws a distinction between the armed forces and the 
peaceful populations of belligerent nations7 and also be-

8 Compare 28 U. S. C. § 41 (17), conferring on the federal courts
jurisdiction over suits brought by an alien for a tort “in violation of 
the laws of nations”; 28 U. 8. C. § 341, conferring upon the Supreme
Court such jurisdiction of suits against ambassadors as a court of law
can have “consistently with the law of nations”; 28 U. 8. C. § 462,
regulating the issuance of habeas corpus where the prisoner claims
some right, privilege or exemption under the order of a foreign state,
“the validity and effect whereof depend upon the law of nations”;
15 U. S. C. §§ 606 (b) and 713 (b), authorizing certain loans to foreign 
governments, provided that “no such loans shall be made in violation 
of international law as interpreted by the Department of State.”

7 Hague Convention No. IV of October 18, 1907, 36 Stat. 2295, 
Article I of the Annex to which defines the persons to whom belligerent 
rights and duties attach, was signed by 44 nations. See also Great 
Britain, War Office, Manual of Military Law (1929) ch. xiv, §§ 17-19; 
German General Staff, Kriegsbrauch im Landkriege (1902) ch. 1; 7 
Moore, Digest of International Law, § 1109; 2 Hyde, International 
Law (1922) § 653-54; 2 Oppenheim, International Law (6th ed. 1940) 
§ 107; Bluntschli, Droit International (5th ed. tr. Lardy) §§ 531-32; 
4 Calvo, Le Droit International Theorique et Pratique (5th ed. 1896) 
§§ 2034-35.
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tween those who are lawful and unlawful combatants. 
Lawful combatants are subject to capture and detention 
as prisoners of war by opposing military forces. Unlawful 
combatants are likewise subject to capture and deten-
tion, but in addition they are subject to trial and pun-
ishment by military tribunals for acts which render their 
belligerency unlawful.8 The spy who secretly and with-
out uniform passes the military lines of a belligerent in 
time of war, seeking to gather military information and 
communicate it to the enemy, or an enemy combatant 
who without uniform comes secretly through the lines 
for the purpose of waging war by destruction of life or 
property, are familiar examples of belligerents who are 
generally deemed not to be entitled to the status of prison-
ers of war, but to be offenders against the law of war sub-
ject to trial and punishment by military tribunals. See 
Winthrop, Military Law, 2d ed., pp. 1196-97, 1219—21; 
Instructions for the Government of Armies of the United 
States in the Field, approved by the President, General 
Order No. 100, April 24, 1863, §§ IV and V.

Such was the practice of our own military authorities 
before the adoption of the Constitution,9 and during the 
Mexican and Civil Wars.10

8 Great Britain, War Office, Manual of Military Law, ch. xiv, 
§§ 445-451; Regolamento di Servizio in Guerra, § 133,3 Leggi e Decreti 
del Regno d’Italia (1896) 3184; 7 Moore, Digest of International 
Law, § 1109; 2 Hyde, International Law, §§654, 652; 2 Halleck, In-
ternational Law (4th ed. 1908) § 4; 2 Oppenheim, International Law, 
§254; Hall, International Law, §§127, 135; Baty & Morgan, War, 
Its Conduct and Legal Results (1915) 172; Bluntschli, Droit Inter-
national, §§ 570 bis.

9 On September 29, 1780, Major John Andre, Adjutant-General to 
the British Army, was tried by a “Board of General Officers” ap-
pointed by General Washington, on a charge that he had come within 
t e lines for an interview with General Benedict Arnold and had been 
captured while in disguise and travelling under an assumed name.

e Board found that the facts charged were true, and that when 
captured Major Andre had in his possession papers containing in-
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Paragraph 83 of General Order No. 100 of April 24,1863, 
directed that: “Scouts or single soldiers, if disguised in 
the dress of the country, or in the uniform of the army 
hostile to their own, employed in obtaining information, 
if found within or lurking about the lines of the captor, 
are treated as spies, and suffer death.” And Paragraph

telligence for the enemy, and reported their conclusion that “Major 
Andre . . . ought to be considered as a Spy from the enemy, and that 
agreeably to the law and usage of nations ... he ought to suffer 
death.” Major Andre was hanged on October 2, 1780. Proceedings 
of a Board of General Officers Respecting Major John Andre, Sept. 
29,1780, printed at Philadelphia in 1780.

10 During the Mexican War military commissions were created in a 
large number of instances for the trial of various offenses. See General 
Orders cited in 2 Winthrop, Military Law (2d ed. 1896) p. 1298, 
note 1.

During the Civil War the military commission was extensively used 
for the trial of offenses against the law of war. Among the more sig-
nificant cases for present purposes are the following:

On May 22, 1865, T. E. Hogg and others were tried by a military 
commission, for “violations of the laws and usages of civilized war,” 
the specifications charging that the accused “being commissioned, 
enrolled, enlisted or engaged” by the Confederate Government, came 
on board a United States merchant steamer in the port of Panama “in 
the guise of peaceful passengers” with the purpose of capturing the 
vessel and converting her into a Confederate cruiser. The Commis-
sion found the accused guilty and sentenced them to be hanged. The 
reviewing authority affirmed the judgments, writing an extensive 
opinion on the question whether violations of the law of war were 
alleged, but modified the sentences to imprisonment for life and 
for various periods of years. Dept, of the Pacific, G. O. No. 52, 
June 27, 1865.

On January 17,1865, John Y. Beall was tried by a military commis-
sion for “violation of the laws of war.” The opinion by the reviewing 
authority reveals that Beall, holding a commission in the Confederate 
Navy, came on board a merchant vessel at a Canadian port in civilian 
dress and, with associates, took possession of the vessel in Lake Erie; 
that, also in disguise, he unsuccessfully attempted to derail a train in 
New York State, and to obtain military information. His conviction 
by the Commission was affirmed on the ground that he was both a spy 
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84, that “Armed prowlers, by whatever names they may 
be called, or persons of the enemy’s territory, who steal 
within the lines of the hostile army, for the purpose of 
robbing, killing, or of destroying bridges, roads, or canals, 
or of robbing or destroying the mail, or of cutting the 
telegraph wires, are not entitled to the privileges of the 
prisoner of war.”11 These and related provisions have
and a “guerrilla,” and he was sentenced to be hanged. Dept, of the 
East, G. 0. No. 14, Feb. 14,1865.

On January 17, 1865, Robert C. Kennedy, a Captain of the Con-
federate Army, who was shown to have attempted, while in disguise, 
to set fire to the City of New York, and to have been seen in disguise 
in various parts of New York State, was convicted on charges of acting 
as a spy and violation of the law of war “in undertaking to carry on 
irregular and unlawful warfare.” He was sentenced to be hanged, 
and the sentence was confirmed by the reviewing authority. Dept, 
of the East, G. 0. No. 24, March 20,1865.

On September 19, 1865, William Murphy, “a rebel emissary in the 
employ of and colleagued with rebel enemies,” was convicted by a mili-
tary commission of “violation of the laws and customs of war” for 
coming within the lines and burning a United States steamboat and 
other property. G. C. M. 0. No. 107, April 18, 1866.

Soldiers and officers “now or late of the Confederate Army,” were 
tried and convicted by military commission for “being secretly within 
the lines of the United States forces,” James Hamilton, Dept, of the 
Ohio, G. 0. No. 153, Sept. 18, 1863; for “recruiting men within the 
fines,” Daniel Davis, G. 0. No. 397, Dec. 18, 1863, and William F. 
Corbin and T. G. McGraw, G. 0. No. 114, May 4,1863; and for “lurk-
ing about the posts, quarters, fortifications and encampments of the 
armies of the United States,” although not “as a spy,” Augustus A. 
Williams, Middle Dept., G. 0. No. 34, May 5, 1864. For other cases 
of violations of the law of war punished by military commissions during 
the Civil War, see 2 Winthrop, Military Laws and Precedents (2d ed. 
1896) 1310-11.

11 See also Paragraph 100: “A messenger or agent who attempts to 
steal through the territory occupied by the enemy, to further, in any 
manner, the interests of the enemy, if captured, is not entitled to the 
privileges of the prisoner of war, and may be dealt with according to 
the circumstances of the case.”

Compare Paragraph 101.
503873—43------ 10
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been continued in substance by the Rules of Land War-
fare promulgated by the War Department for the guid-
ance of the Army. Rules of 1914, Par. 369-77; Rules 
of 1940, Par. 345-57. Paragraph 357 of the 1940 Rules 
provides that “All war crimes are subject to the death 
penalty, although a lesser penalty may be imposed.” 
Paragraph 8 (1940) divides the enemy population into 
“armed forces” and “peaceful population,” and Paragraph 
9 names as distinguishing characteristics of lawful bel-
ligerents that they “carry arms openly” and “have a fixed 
distinctive emblem.” Paragraph 348 declares that “per-
sons who take up arms and commit hostilities” without 
having the means of identification prescribed for bel-
ligerents are punishable as “war criminals.” Paragraph 
351 provides that “men and bodies of men, who, without 
being lawful belligerents” “nevertheless commit hostile 
acts of any kind” are not entitled to the privileges of 
prisoners of war if captured and may be tried by military 
commission and punished by death or lesser punishment. 
And paragraph 352 provides that “armed prowlers . . . 
or persons of the enemy territory who steal within the 
lines of the hostile army for the purpose of robbing, kill-
ing, or of destroying bridges, roads, or canals, of robbing 
or destroying the mail, or of cutting the telegraph wires, 
are not entitled to be treated as prisoners of war.” As is 
evident from reading these and related Paragraphs 345- 
347, the specified violations are intended to be only illus-
trative of the applicable principles of the common law of 
war, and not an exclusive enumeration of the punishable 
acts recognized as such by that law. The definition of 
lawful belligerents by Paragraph 9 is that adopted by 
Article 1, Annex to Hague Convention No. IV of October 
18, 1907, to which the United States was a signatory and 
which was ratified by the Senate in 1909. 36 Stat. 2295. 
The preamble to the Convention declares:
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“Until a more complete code of the laws of war has been 
issued, the High Contracting Parties deem it expedient 
to declare that, in cases not included in the Regulations 
adopted by them, the inhabitants and the belligerents 
remain under the protection and the rule of the principles 
of the law of nations, as they result from the usages estab-
lished among civilized peoples, from the laws of humanity, 
and the dictates of the public conscience.”

Our Government, by thus defining lawful belligerents 
entitled to be treated as prisoners of war, has recognized 
that there is a class of unlawful belligerents not entitled 
to that privilege, including those who, though combatants, 
do not wear “fixed and distinctive emblems.” And by 
Article 15 of the Articles of War Congress has made pro-
vision for their trial and punishment by military com-
mission, according to “the law of war.”

By a long course of practical administrative construc-
tion by its military authorities, our Government has like-
wise recognized that those who during time of war pass 
surreptitiously from enemy territory into our own, dis-
carding their uniforms upon entry, for the commission of 
hostile acts involving destruction of life or property, have 
the status of unlawful combatants punishable as such by 
military commission. This precept of the law of war has 
been so recognized in practice both here and abroad, and 
has so generally been accepted as valid by authorities on 
international law12 that we think it must be regarded as

12 Great Britain, War Office, Manual of Military Law (1929) § 445, 
lists a large number of acts which, when committed within enemy lines 
by persons in civilian dress associated with or acting under the direc-
tion of enemy armed forces, are “war crimes.” The list includes: 
damage to railways, war material, telegraph, or other means of com-

munication, in the interest of the enemy. . . .” Section 449 states 
that all “war crimes” are punishable by death.

Authorities on International Law have regarded as war criminals 
such persons who pass through the lines for the purpose of (a) destroy-
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a rule or principle of the law of war recognized by this 
Government by its enactment of the Fifteenth Article of 
War.

Specification 1 of the first charge is sufficient to charge 
all the petitioners with the offense of unlawful bellig-
erency, trial of which is within the jurisdiction of the Com-
mission, and the admitted facts affirmatively show that the 
charge is not merely colorable or without foundation.

Specification 1 states that petitioners, “being enemies 
of the United States and acting for . . . the German 
Reich, a belligerent enemy nation, secretly and covertly 
passed, in civilian dress, contrary to the law of war, through 
the military and naval lines and defenses of the United 
States . . . and went behind such lines, contrary to the 
law of war, in civilian dress ... for the purpose of com-
mitting . . . hostile acts, and, in particular, to destroy 
certain war industries, war utilities and war materials 
within the United States.”

This specification so plainly alleges violation of the law 
of war as to require but brief discussion of petitioners’ 
contentions. As we have seen, entry upon our territory

ing bridges, war materials, communication facilities, etc.: 2 Oppen-
heim, International Law (6th ed. 1940) § 255; Spaight, Air Power and 
War Rights (1924) 283; Spaight, War Rights on Land (1911) 110; 
Phillipson, International Law and the Great War (1915) 208; Liszt, 
Das Völkerrecht (12 ed. 1925), § 58 (B) 4; (b) carrying messages 
secretly: Hall, International Law (8th ed. 1924) § 188; Spaight, War 
Rights on Land 215; 3 Merignhac, Droit Public International (1912) 
296-97; Bluntschli, Droit International Codifie (5th ed. tr. Lardy) 
§ 639; 4 Calvo, Le Droit International Theorique et Pratique (5th ed. 
1896) § 2119; (c) any hostile act: 2 Winthrop, Military Law 
and Precedents, (2nd ed. 1896) 1224. Cf. Lieber, Guerrilla Parties 
(1862), 2 Miscellaneous Writings (1881) 288.

These authorities are unanimous in stating that a soldier in uniform 
who commits the acts mentioned would be entitled to treatment as a 
prisoner of war; it is the absence of uniform that renders the offender 
liable to trial for violation of the laws of war.
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in time of war by enemy belligerents, including those act-
ing under the direction of the armed forces of the enemy, 
for the purpose of destroying property used or useful in 
prosecuting the war, is a hostile and warlike act. It sub-
jects those who participate in it without uniform to the 
punishment prescribed by the law of war for unlawful 
belligerents. It is without significance that petitioners 
were not alleged to have borne conventional weapons or 
that their proposed hostile acts did not necessarily con-
template collision with the Armed Forces of the United 
States. Paragraphs 351 and 352 of the Rules of Land 
Warfare, already referred to, plainly contemplate that the 
hostile acts and purposes for which unlawful belligerents 
may be punished are not limited to assaults on the Armed 
Forces of the United States. Modern warfare is directed 
at the destruction of enemy war supplies and the imple-
ments of their production and transportation, quite as 
much as at the armed forces. Every consideration which 
makes the unlawful belligerent punishable is equally ap-
plicable whether his objective is the one or the other. 
The law of war cannot rightly treat those agents of enemy 
armies who enter our territory, armed with explosives in-
tended for the destruction of war industries and supplies, 
as any the less belligerent enemies than are agents sim-
ilarly entering for the purpose of destroying fortified places 
or our Armed Forces. By passing our boundaries for such 
purposes without uniform or other emblem signifying their 
belligerent status, or by discarding that means of identifi-
cation after entry, such enemies become unlawful bellig-
erents subject to trial and punishment.

Citizenship in the United States of an enemy belligerent 
does not relieve him from the consequences of a bellig-
erency which is unlawful because in violation of the law 
of war. Citizens who associate themselves with the mili-
tary arm of the enemy government, and with its aid,
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guidance and direction enter this country bent on hostile 
acts, are enemy belligerents within the meaning of the 
Hague Convention and the law of war. Cf. Gates v. Good- 
loe, 101 U. S. 612, 615, 617-18. It is as an enemy bellig-
erent that petitioner Haupt is charged with entering the 
United States, and unlawful belligerency is the gravamen 
of the offense of which he is accused.

Nor are petitioners any the less belligerents if, as they 
argue, they have not actually committed or attempted to 
commit any act of depredation or entered the theatre or 
zone of active military operations. The argument leaves 
out of account the nature of the offense which the Gov-
ernment charges and which the Act of Congress, by incor-
porating the law of war, punishes. It is that each peti-
tioner, in circumstances which gave him the status of an 
enemy belligerent, passed our military and naval lines 
and defenses or went behind those lines, in civilian dress 
and with hostile purpose. The offense was complete 
when with that purpose they entered—or, having so en-
tered, they remained upon—our territory in time of war 
without uniform or other appropriate means of identifica-
tion. For that reason, even when committed by a citizen, 
the offense is distinct from the crime of treason defined in 
Article III, § 3 of the Constitution, since the absence of 
uniform essential to one is irrelevant to the other. Cf. 
Morgan v. Devine, 237 U. S. 632; Albrecht v. United 
States, 273 U. S. 1,11-12.

But petitioners insist that, even if the offenses with 
which they are charged are offenses against the law of war, 
their trial is subject to the requirement of the Fifth 
Amendment that no person shall be held to answer for a 
capital or otherwise infamous crime unless on a present-
ment or indictment of a grand jury, and that such trials 
by Article III, § 2, and the Sixth Amendment must be by 
jury in a civil court. Before the Amendments, § 2 of Arti-
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cle III, the Judiciary Article, had provided, “The Trial of 
all Crimes, except in Cases of Impeachment, shall be by 
Jury,” and had directed that “such Trial shall be held in 
the State where the said Crimes shall have been 
committed.”

Presentment by a grand jury and trial by a jury of the 
vicinage where the crime was committed were at the time 
of the adoption of the Constitution familiar parts of the 
machinery for criminal trials in the civil courts. But 
they were procedures unknown to military tribunals, 
which are not courts in the sense of the Judiciary Article, 
Ex parte Vallandigham, 1 Wall. 243; In re Vidal, 179 U. S. 
126; cf. Williams v. United States, 289 U. S. 553, and 
which in the natural course of events are usually called 
upon to function under conditions precluding resort to 
such procedures. As this Court has often recognized, it 
was not the purpose or effect of § 2 of Article III, read in 
the light of the common law, to enlarge the then existing 
right to a jury trial. The object was to preserve unim-
paired trial by jury in all those cases in which it had been 
recognized by the common law and in all cases of a like 
nature as they might arise in the future, District of Co-
lumbia v. Colts, 282 U. S. 63, but not to bring within the 
sweep of the guaranty those cases in which it was then 
well understood that a jury trial could not be demanded 
as of right.

The Fifth and Sixth Amendments, while guaranteeing 
the continuance of certain incidents of trial by jury which 
Article III, § 2 had left unmentioned, did not enlarge the 
right to jury trial as it had been established by that 
Article. Callan v. Wilson, 127 U. S. 540, 549. Hence 
petty offenses triable at common law without a jury may 
be tried without a jury in the federal courts, notwithstand-
ing Article III, § 2, and the Fifth and Sixth Amendments. 
Schick v. United States, 195 U. S. 65; District of Colum-
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bia v. Clawans, 300 U. S. 617. Trial by jury of criminal 
contempts may constitutionally be dispensed with in the 
federal courts in those cases in which they could be tried 
without a jury at common law. Ex parte Terry, 128 U. S. 
289, 302-04; Savin, Petitioner, 131 U. S. 267, 277; In re 
Debs, 158 U. S. 564, 59^-96; United States v. Shipp, 203 
U. S. 563, 572; Blackmer n . United States, 284 U. S. 421, 
440; Nye v. United States, 313 U. S. 33, 48; see United 
States v. Hudson and Goodwin, 7 Cranch 32, 34. Simi-
larly, an action for debt to enforce a penalty inflicted by 
Congress is not subject to the constitutional restrictions 
upon criminal prosecutions. United States v. Zucker, 161 
U. S. 475; United States v. Regan, 232 U. S. 37, and cases 
cited.

All these are instances of offenses committed against the 
United States, for which a penalty is imposed, but they are 
not deemed to be within Article III, § 2, or the provisions 
of the Fifth and Sixth Amendments relating to “crimes” 
and “criminal prosecutions.” In the light of this long- 
continued and consistent interpretation we must conclude 
that § 2 of Article III and the Fifth and Sixth Amend-
ments cannot be taken to have extended the right to de-
mand a jury to trials by military commission, or to have 
required that offenses against the law of war not triable 
by jury at common law be tried only in the civil courts.

The fact that “cases arising in the land or naval forces” 
are excepted from the operation of the Amendments does 
not militate against this conclusion. Such cases are ex-
pressly excepted from the Fifth Amendment, and are 
deemed excepted by implication from the Sixth. Ex 
parte Milligan, supra, 123, 138-39. It is argued that the 
exception, which excludes from the Amendment cases aris-
ing in the armed forces, has also by implication extended 
its guaranty to all other cases; that since petitioners, not 
being members of the Armed Forces of the United States, 
are not within the exception, the Amendment operates to
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give to them the right to a jury trial. But we think this 
argument misconceives both the scope of the Amendment 
and the purpose of the exception.

We may assume, without deciding, that a trial prose-
cuted before a military commission created by military 
authority is not one “arising in the land . . . forces,” 
when the accused is not a member of or associated with 
those forces. But even so, the exception cannot be taken 
to affect those trials before military commissions which 
are neither within the exception nor within the provisions 
of Article III, § 2, whose guaranty the Amendments did 
not enlarge. No exception is necessary to exclude from 
the operation of these provisions cases never deemed to 
be within their terms. An express exception from Article 
III, § 2, and from the Fifth and Sixth Amendments, of 
trials of petty offenses and of criminal contempts has not 
been found necessary in order to preserve the traditional 
practice of trying those offenses without a jury. It is no 
more so in order to continue the practice of trying, before 
military tribunals without a jury, offenses committed by 
enemy belligerents against the law of war.

Section 2 of the Act of Congress of April 10, 1806, 2 
Stat. 371, derived from the Resolution of the Continental 
Congress of August 21, 1776,13 imposed the death penalty 
on alien spies “according to the law and usage of nations, 
by sentence of a general court martial.” This enactment 
must be regarded as a contemporary construction of both 
Article III, § 2, and the Amendments as not foreclosing 
trial by military tribunals, without a jury, of offenses 
against the law of war committed by enemies not in or 
associated with our Armed Forces. It is a construction 
of the Constitution which has been followed since the 
founding of our Government, and is now continued in the 
82nd Article of War. Such a construction is entitled to

13 See Morgan, Court-Martial Jurisdiction over Non-Military Per-
sons under the Articles of War, 4 Minnesota L. Rev. 79, 107-09.
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the greatest respect. Stuart v. Laird, 1 Cranch 299, 309; 
Field v. Clark, 143 U. S. 649, 691; United States v. Curtiss- 
Wright Corp., 299 U. S. 304, 328. It has not hitherto been 
challenged, and, so far as we are advised, it has never been 
suggested in the very extensive literature of the subject 
that an alien spy, in time of war, could not be tried by 
military tribunal without a jury.14

14 In a number of cases during the Revolutionary War enemy spies 
were tried and convicted by military tribunals: (1) Major John Andre, 
Sept. 29, 1780, see note 9 supra. (2) Thomas Shanks was convicted 
by a “Board of General Officers” at Valley Forge on June 3, 1778, for 
“being a Spy in the Service of the Enemy,” and sentenced to be hanged. 
12 Writings of Washington (Bicentennial Comm’n ed.) 14. (3) 
Matthias Colbhart was convicted of “holding a Correspondence with 
the Enemy” and “living as a Spy among the Continental Troops” by a 
General Court Martial convened by order of Major General Putnam 
on Jan. 13, 1778; General Washington, the Commander in Chief, 
ordered the sentence of death to be executed, 12 Id. 449-50. (4) John 
Clawson, Ludwick Lasick, and William Hutchinson were convicted of 
“lurking as spies in the Vicinity of the Army of the United States” by 
a General Court Martial held on June 18, 1780. The death sentence 
was confirmed by the Commander in Chief. 19 Id. 23. (5) David 
Farnsworth and John Blair were convicted of “being found about the 
Encampment of the United States as Spies” by a Division General 
Court Martial held on Oct. 8, 1778 by order of Major General Gates. 
The death sentence was confirmed by the Commander in Chief. 13 Id. 
139-40. (6) Joseph Bettys was convicted of being “a Spy for General 
Burgoyne” by coming secretly within the American lines, by a General 
Court Martial held on April 6, 1778 by order of Major General Mc-
Dougall. The death sentence was confirmed by the Commander in 
Chief. 15 Id. 364. (7) Stephen Smith was convicted of “being a 
Spy” by a General Court Martial held on Jan. 6, 1778. The death 
sentence was confirmed by Major General McDougall. Ibid. (8) 
Nathaniel Aherly and Reuben Weeks, Loyalist soldiers, were sentenced 
to be hanged as spies. Proceedings of a General Court Martial Con-
vened at West Point According to a General Order of Major General 
Arnold, Aug. 20-21, 1780 (National Archives, War Dept., Revolu-
tionary War Records, MS No. 31521). (9) Jonathan Loveberry, a 
Loyalist soldier, was sentenced to be hanged as a spy. Proceedings of 
a General Court Martial Convened at the Request of Major General
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The exception from the Amendments of “cases arising 
in the land or naval forces” was not aimed at trials by 
military tribunals, without a jury, of such offenses against 
the law of war. Its objective was quite different—to 
authorize the trial by court martial of the members of our 
Armed Forces for all that class of crimes which under the 
Fifth and Sixth Amendments might otherwise have been 
deemed triable in the civil courts. The cases mentioned 
in the exception are not restricted to those involving 
offenses against the law of war alone, but extend to trial 
of all offenses, including crimes which were of the class 
traditionally triable by jury at common law. Ex parte 
Mason, 105 U. S. 696; Kahny. Anderson, 255 U. S. 1, 8-9; 
cf. Caldwell v. Parker, 252 U. S. 376.

Arnold at the Township of Bedford, Aug. 30-31, 1780 {Id. MS No. 
31523). He later escaped, 20 Writings of Washington 253n. (10) 
Daniel Taylor, a lieutenant in the British Anny, was convicted as a 
spy by a general court martial convened on Oct. 14, 1777, by order of 
Brigadier General George Clinton, and was hanged. 2 Public Papers 
of George Clinton (1900) 443. (11) James Molesworth was convicted 
as a spy and sentenced to death by a general court martial held at 
Philadelphia, March 29, 1777; Congress confirmed the order of Major 
General Gates for the execution of the sentence. 7 Journals of the 
Continental Congress 210. See also cases of “M. A.” and “D. C.,” 
G. O. Headquarters of General Sullivan, Providence, R. I., July 24, 
1778, reprinted in Niles, Principles and Acts of the Revolution (1822) 
369; of Lieutenant Palmer, 9 Writings of Washington, 56n; of Daniel 
Strang, 6 Id. 497n; of Edward Hicks, 14 Id. 357; of John Mason and 
James Ogden, executed as spies near Trenton, N. J., on Jan. 10, 1781, 
mentioned in Hatch, Administration of the American Revolutionary 
Army (1904) 135 and Van Doren, Secret History of the American 
Revolution (1941) 410.

During the War of 1812, William Baker was convicted as a spy and 
sentenced to be hanged, by a general court martial presided over by 
Brigadier General Thomas A. Smith at Plattsburg, N. Y., on March 25, 
1814. National Archives, War Dept., Judge Advocate General’s 
Office, Records of Courts Martial, MS No. 0-13. William Utley, 
tried as a spy by a court martial held at Plattsburg, March 3-5, 1814, 
was acquitted. Id., MS No. X-161. Elijah Clark was convicted as 
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Since the Amendments, like § 2 of Article III, do not pre-
clude all trials of offenses against the law of war by military 
commission without a jury when the offenders are aliens 
not members of our Armed Forces, it is plain that they 
present no greater obstacle to the trial in like manner of 
citizen enemies who have violated the law of war appli-
cable to enemies. Under the original statute authorizing 
trial of alien spies by military tribunals, the offenders 
were outside the constitutional guaranty of trial by jury, 
not because they were aliens but only because they had 
violated the law of war by committing offenses consti-
tutionally triable by military tribunal.

We cannot say that Congress in preparing the Fifth and 
Sixth Amendments intended to extend trial by jury to the 
cases of alien or citizen offenders against the law of war 
otherwise triable by military commission, while withhold-
ing it from members of our own armed forces charged with 
infractions of the Articles of War punishable by death. It 
is equally inadmissible to construe the Amendments— 

a spy, and sentenced to be hanged, by a general court martial held at 
Buffalo, N. Y., Aug. 5-8, 1812. He was ordered released by President 
Madison on the ground that he was an American citizen. Military 
Monitor, Vol. I, No. 23, Feb. 1, 1813, pp. 121-122; Maltby, Treatise 
on Courts Martial and Military Law (1813) 35-36.

In 1862 Congress amended the spy statute to include “all persons” 
instead of only aliens. 12 Stat. 339, 340; see also 12 Stat. 731, 737. 
For the legislative history, see Morgan, Court-Martial Jurisdiction 
over Non-Military Persons under the Articles of War, 4 Minnesota 
L. Rev. 79, 109-11. During the Civil War a number of Confederate 
officers and soldiers, found within the Union lines in disguise, were 
tried and convicted by military commission for being spies. Charles 
H. Clifford, G. 0. No. 135, May 18, 1863; William S. Waller, G. 0. 
No. 269, Aug. 4, 1863; Alfred Yates and George W. Casey, G. 0. 
No. 382, Nov. 28,1863; James R. Holton and James Taylor, G. C. M. 0. 
No. 93, May 13,1864; James McGregory, G. C. M. 0. No. 152, June 4, 
1864; E. S. Dodd, Dept, of Ohio, G. 0. No. 3, Jan. 5,1864. For other 
cases of spies tried by military commission, see 2 Winthrop, Military 
Law and Precedents, 1193 et seq.
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whose primary purpose was to continue unimpaired pre-
sentment by grand jury and trial by petit jury in all those 
cases in which they had been customary—as either abolish-
ing all trials by military tribunals, save those of the per-
sonnel of our own armed forces, or, what in effect comes 
to the same thing, as imposing on all such tribunals the 
necessity of proceeding against unlawful enemy belliger-
ents only on presentment and trial by jury. We conclude 
that the Fifth and Sixth Amendments did not restrict 
whatever authority was conferred by the Constitution to 
try offenses against the law of war by military commission, 
and that petitioners, charged with such an offense not 
required to be tried by jury at common law, were lawfully 
placed on trial by the Commission without a jury.

Petitioners, and especially petitioner Haupt, stress the 
pronouncement of this Court in the Milligan case, supra, 
p. 121, that the law of war “can never be applied to citizens 
in states which have upheld the authority of the govern-
ment, and where the courts are open and their process 
unobstructed.” Elsewhere in its opinion, at pp. 118, 121- 
22 and 131, the Court was at pains to point out that 
Milligan, a citizen twenty years resident in Indiana, who 
had never been a resident of any of the states in rebellion, 
was not an enemy belligerent either entitled to the status 
of a prisoner of war or subject to the penalties imposed 
upon unlawful belligerents. We construe the Court’s 
statement as to the inapplicability of the law of war to 
Milligan’s case as having particular reference to the facts 
before it. From them the Court concluded that Milligan, 
not being a part of or associated with the armed forces of 
the enemy, was a non-belligerent, not subject to the law7 
of war save as—in circumstances found not there to be 
present, and not involved here—martial law might be 
constitutionally established.

The Court’s opinion is inapplicable to the case presented 
by the present record. We have no occasion now to define
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with meticulous care the ultimate boundaries of the juris-
diction of military tribunals to try persons according to 
the law of war. It is enough that petitioners here, upon 
the conceded facts, were plainly within those boundaries, 
and were held in good faith for trial by military com-
mission, charged with being enemies who, with the purpose 
of destroying war materials and utilities, entered, or after 
entry remained in, our territory without uniform—an 
offense against the law of war. We hold only that those 
particular acts constitute an offense against the law of war 
which the Constitution authorizes to be tried by military 
commission.

Since the first specification of Charge I sets forth a vio-
lation of the law of war, we have no occasion to pass on 
the adequacy of the second specification of Charge I, or 
to construe the 81st and 82nd Articles of War for the 
purpose of ascertaining whether the specifications under 
Charges II and III allege violations of those Articles or 
whether if so construed they are constitutional. McNally 
v. Hill, 293 U. S. 131.

There remains the contention that the President’s Order 
of July 2,1942, so far as it lays down the procedure to be 
followed on the trial before the Commission and on the 
review of its findings and sentence, and the procedure in 
fact followed by the Commission, are in conflict with Ar-
ticles of War 38, 43, 46, 50i/2 and 70. Petitioners argue 
that their trial by the Commission, for offenses against 
the law of war and the 81st and 82nd Articles of War, by 
a procedure which Congress has prohibited would invali-
date any conviction which could be obtained against them 
and renders their detention for trial likewise unlawful (see 
McClaughry v. Deming, 186 U. S. 49; United States v. 
Brown, 206 U. S. 240, 244; Runkle v. United States, 122 
U. S. 543, 555-56; Dynes v. Hoover, 20 How. 65, 80-81) ; 
that the President’s Order prescribes such an unlawful
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procedure; and that the secrecy surrounding the trial and 
all proceedings before the Commission, as well as any re-
view of its decision, will preclude a later opportunity to 
test the lawfulness of the detention.

Petitioners do not argue and we do not consider the 
question whether the President is compelled by the Ar-
ticles of War to afford unlawful enemy belligerents a trial 
before subjecting them to disciplinary measures. Their 
contention is that, if Congress has authorized their trial 
by military commission upon the charges preferred—vio-
lations of the law of war and the 81st and 82nd Articles 
of War—it has by the Articles of War prescribed the pro-
cedure by which the trial is to be conducted; and that, 
since the President has ordered their trial for such offenses 
by military commission, they are entitled to claim the 
protection of the procedure which Congress has com-
manded shall be controlling.

We need not inquire whether Congress may restrict the 
power of the Commander in Chief to deal with enemy bel-
ligerents. For the Court is unanimous in its conclusion 
that the Articles in question could not at any stage of the 
proceedings afford any basis for issuing the writ. But a 
majority of the full Court are not agreed on the appropri-
ate grounds for decision. Some members of the Court are 
of opinion that Congress did not intend the Articles of 
War to govern a Presidential military commission con-
vened for the determination of questions relating to ad-
mitted enemy invaders, and that the context of the Arti-
cles makes clear that they should not be construed to 
apply in that class of cases. Others are of the view that— 
even though this trial is subject to whatever provisions of 
the Articles of War Congress has in terms made applicable 
to “commissions”—the particular Articles in question, 
nghtly construed, do not foreclose the procedure pre-
scribed by the President or that shown to have been em-
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ployed by the Commission, in a trial of offenses against 
the law of war and the 81st and 82nd Articles of War, by 
a military commission appointed by the President.

Accordingly, we conclude that Charge I, on which peti-
tioners were detained for trial by the Military Commis-
sion, alleged an offense which the President is authorized 
to order tried by military commission; that his Order 
convening the Commission was a lawful order and that the 
Commission was lawfully constituted; that the petition-
ers were held in lawful custody and did not show cause for 
their discharge. It follows that the orders of the District 
Court should be affirmed, and that leave to file petitions 
for habeas corpus in this Court should be denied.

Mr . Justi ce  Murphy  took no part in the consideration 
or decision of these cases.
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1. A conviction upon several counts of an indictment, each charging 
conspiracy to violate a different penal provision of the Internal 
Revenue laws, where the jury’s verdict is supported by evidence of 
but a single conspiracy to commit those offenses, will not sustain 
a sentence of more than two years’ imprisonment, the maximum 
penalty for a single violation of the conspiracy statute. P. 52.

2. The limitation applicable to a prosecution for violation of § 37 of 
the Criminal Code, where the object of the conspiracy is to evade 
or defeat the payment of a federal tax, is not the three-year period 
applicable generally to criminal offenses, but the six-year period 
specifically prescribed by § 3748 (a) of the Internal Revenue Code. 
P. 54.

3. A contention of the petitioner that his plea of former jeopardy 
should have been sustained is not passed upon here, since the 
earlier indictment to which he pleaded guilty, and which he argues 
charged the same offense as that of which he was convicted in this 
case, is not a part of the record. P. 55.

125 F. 2d 283, reversed.

* Together with No. 44, Wainer v. United States, also on writ of 
certiorari, 316 U. S. 653, to the Circuit Court of Appeals for the 
Sixth Circuit.
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Certiorari , 316 U. S. 653, to review the affirmance of 
sentences upon convictions of conspiracy.

Mr. James J. Magner for petitioner in No. 43. Mr. John 
E. Dougherty for petitioner in No. 44.

Mr. W. Marvin Smith, with whom Solicitor General 
Fahy was on the brief, for the United States.

Mr . Chief  Justice  Stone  delivered the opinion of the 
Court.

The questions for decision are: (1) Whether a convic-
tion upon the several counts of an indictment, each charg-
ing conspiracy to violate a different provision of the 
Internal Revenue laws, where the jury’s verdict is sup-
ported by evidence of but a single conspiracy, will sustain 
a sentence of more than two years’ imprisonment, the 
maximum penalty for a single violation of the conspiracy 
statute, and (2) whether the six-year period of limitation 
prescribed by § 3748 (a) of the Internal Revenue Code is 
applicable to offenses arising under § 37 of the Criminal 
Code, 18 U. S. C. 88 (the conspiracy statute), where the 
object of the conspiracy is to evade or defeat the payment 
of a federal tax.

Petitioners were indicted, with others, on seven counts, 
each charging a conspiracy to violate a separate and dis-
tinct internal revenue law of the United States.1 On the 
trial there was evidence from which the jury could have 
found that, for a considerable period of time, petitioners, 
with others, collaborated in the illicit manufacture, trans- *

xThe seven counts respectively charged them with conspiracy, in 
violation of § 37 of the Criminal Code, unlawfully (1) to carry on the 
business of wholesale and retail liquor dealers without having the 
special occupational tax stamps required by statute, 26 U. S. C. § 3253; 
(2) to possess distilled spirits, the immediate containers of which did 
not have stamps affixed denoting the quantity of the distilled spirits 
which they contained and evidencing payment of all Internal Revenue
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portation, and distribution of distilled spirits, involving 
the violations of statute mentioned in the several counts 
of the indictment. At the close of the trial, petitioners 
renewed a motion which they had made at its beginning 
to require the Government to elect one of the seven counts 
of the indictment upon which to proceed, contending that 
the proof could not and did not establish more than one 
agreement. In response the Government’s attorney took 
the position that the seven counts of the indictment 
charged as distinct offenses the several illegal objects of 
one continuing conspiracy, that if the jury found such a 
conspiracy it might find the defendants guilty of as many 
offenses as it had illegal objects, and that for each such 
offense the two-year statutory penalty could be imposed.

The trial judge submitted the case to the jury on that 
theory. The jury returned a general verdict finding pe-
titioners “guilty as charged,” and the court sentenced each 
to eight years’ imprisonment. On appeal the Court of 
Appeals for the Sixth Circuit affirmed, 125 F. 2d 283, on 
the authority of its earlier decisions in Fleisher v. United 
States, 91 F. 2d 404 and Meyers v. United States, 94 F. 2d 
433. It found that “From the evidence may be readily 
deduced a common design of appellants and others, fol-
lowed by concerted action,” to commit the several unlaw-
ful acts specified in the several counts of the indictment., 
It concluded that the fact that the conspiracy was “a 
general one to violate all laws repressive of its consumma- 
taxes imposed on such spirits, 26 U. S. C. § 2803; (3) to transport 
quantities of distilled spirits, the immediate containers of which did 
not have affixed the required stamps, 26 U. S. C. § 2803; (4) to carry 
on the business of distillers without having given bond as required by 
law, 26 U. S. C. § 2833; (5) to remove, deposit and conceal distilled 
spirits in respect whereof a tax is imposed by law, with intent to defraud 
the United States of such tax, 26 U. S. C. § 3321; (6) to possess un-
registered stills and distilling apparatus, 26 U. S. C. § 2810; and (7) 
to make and ferment mash, fit for distillation, on unauthorized premises, 
26 U. S. C. § 2834.
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tion does not gainsay the separate identity of each of the 
several conspiracies.” We granted certiorari, 316 U. S. 
653, to resolve an asserted conflict of decisions.2 The 
Government, in its argument here, submitted the case for 
our decision with the suggestion that the decision below 
is erroneous.

Both courts below recognized that a single agreement to 
commit an offense does not become several conspiracies 
because it continues over a period of time, see United 
States v. Kissel, 218 U. S. 601,607; cf. In re Snow, 120 U. S. 
274,281-3, and that there may be such a single continuing 
agreement to commit several offenses. But they thought 
that, in the latter case, each contemplated offense renders 
the agreement punishable as a separate conspiracy.

The question whether a single agreement to commit acts 
in violation of several penal statutes is to be punished as 
one or several conspiracies is raised on the present record, 
not by the construction of the indictment, but by the 
Government’s concession at the trial and here, reflected in 
the charge to the jury, that only a single agreement to 
commit the offenses alleged was proven. Where each of 
the counts of an indictment alleges a conspiracy to vio-
late a different penal statute, it may be proper to conclude, 
in the absence of a bill of exceptions bringing up the evi-
dence, that several conspiracies are charged rather than 
one, and that the conviction is for each. See Fleisher v. 
United States, supra; Shultz v. Hudspeth, 123 F. 2d 729, 
730. But it is a different matter to hold, as the court 
below appears to have done in this case and in Meyers v.

2 Compare the decision below and those in Beddow v. United States, 
70 F. 2d 674, 676 (C. C. A. 8th); Yenkichi Ito v. United States, 64 F. 
2d 73,77 (C. C. A. 9th); and Olmstead v. United States, 19 F. 2d 842, 
847 (C. C. A. 9th), with those in United States v. Mazzochi, 75 F. 2d 
497,498 (C. C. A. 2nd); Short v. United States, 91 F. 2d 614, 622 (C. 
C. A. 4th); Powe v. United States, 11 F. 2d 598, 599 (C. C. A. 5th); 
and United States v. Anderson, 101 F. 2d 325, 333 (C. C. A. 7th).
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United States, supra, that even though a single agreement 
is entered into, the conspirators are guilty of as many of-
fenses as the agreement has criminal objects.

The gist of the crime of conspiracy as defined by the 
statute is the agreement or confederation of the conspir-
ators to commit one or more unlawful acts “where one or 
more of such parties do any act to effect the object of the 
conspiracy.” The overt act, without proof of which a 
charge of conspiracy cannot be submitted to the jury, may 
be that of only a single one of the conspirators and need 
not be itself a crime. Bannon v. United States, 156 
U. S. 464, 468-9; Joplin Mercantile Co. v. United States, 
236 U. S. 531, 535, 536; United States v. Rabinowich, 
238 U. S. 78, 86; Pierce v. United States, 252 U. S. 
239, 244. But it is unimportant, for present purposes, 
whether we regard the overt act as a part of the crime 
which the statute defines and makes punishable, see 
Ryde v. United States, 225 U. S. 347, 357-9, or as some-
thing apart from it, either an indispensable mode of cor-
roborating the existence of the conspiracy or a device for 
affording a locus poenitentiae, see United States v. Britton, 
108 U. S. 193, 204, 205; Dealy v. United States, 152 U. S. 
539, 543, 547; Bannon v. United States, supra, 469; Hyde 
v. Shine, 199 U. S. 62, 76; Hyde v. United States, supra, 
388; Joplin Mercantile Co. v. United States, supra.

For when a single agreement to commit one or more 
substantive crimes is evidenced by an overt act, as the 
statute requires, the precise nature and extent of the con-
spiracy must be determined by reference to the agreement 
which embraces and defines its objects. Whether the 
object of a single agreement is to commit one or many 
crimes, it is in either case that agreement which constitutes 
the conspiracy which the statute punishes. The one 
agreement cannot be taken to be several agreements and 
hence several conspiracies because it envisages the viola-
tion of several statutes rather than one.
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The allegation in a single count of a conspiracy to com-
mit several crimes is not duplicitous, for “The conspiracy 
is the crime, and that is one, however diverse its objects.” 
Frohwerk v. United States, 249 U. S. 204, 210; Ford v. 
United States, 273 U. S. 593,602; United States v. Manton, 
107 F. 2d 834, 838. A conspiracy is not the commission 
of the crime which it contemplates, and neither violates 
nor “arises under” the statute whose violation is its object. 
United States v. Rdbinowich, supra, 87-9; United States 
v. McElvain, 272 U. S. 633, 638; see United States v. 
Hirsch, 100 U. S. 33, 34, 35. Since the single continuing 
agreement, which is the conspiracy here, thus embraces 
its criminal objects, it differs from successive acts which 
violate a single penal statute and from a single act which 
violates two statutes. See Blockburger v. United States, 
284 U. S. 299, 301-4; Albrecht v. United States, 273 U. S. 
1, 11-12. The single agreement is the prohibited con-
spiracy, and however diverse its objects it violates but a 
single statute, § 37 of the Criminal Code. For such a 
violation, only the single penalty prescribed by the statute 
can be imposed.

Petitioner Wainer contends that his prosecution was 
barred by the three-year statute of limitations, 18 U. S. C. 
§ 582, since he withdrew from the conspiracy more than 
three, although not more than six, years before his indict-
ment. This Court, in United States v. McElvain, 272 
U. S. 633, 638, and United States v. Scharton, 285 U. S. 
518, held that the three-year statute of limitations appli-
cable generally to criminal offenses barred prosecution for 
a conspiracy to violate the Revenue Acts, since it was not 
within the exception created by the Act of November 17, 
1921, 42 Stat. 220, now §3748 (a) (1) of the Internal 
Revenue Code, which provided a six-year statute of limi-
tations “for offenses involving the defrauding or attempt-
ing to defraud the United States or any agency thereof,
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whether by conspiracy or not.” To overcome the effect 
of these decisions, that Act was amended, Revenue Act of 
1932,47 Stat. 169, 288, by the addition of a second excep-
tion, which provided a six-year statute of limitations “for 
the offense of willfully attempting in any manner to evade 
or defeat any tax or the payment thereof,” and by the 
addition of a new paragraph, reading as follows:
“For offenses arising under section 37 of the Criminal 
Code, where the object of the conspiracy is to attempt in 
any manner to evade or defeat any tax or the payment 
thereof, the period of limitation shall also be six years.” 
To be within this last paragraph it is not necessary that the 
conspiracy have as its object the commission of an offense 
in which defrauding or attempting to defraud the United 
States is an element. It is enough that the conspiracy 
involves an attempt to evade or defeat the payment of 
federal taxes, which was among the objects of the con-
spiracy of which petitioner was convicted. Enlargement, 
to six years, of the time for prosecution of such conspira-
cies was the expressed purpose of the amendment. See 
H. R. Rep. No. 1492,72d Cong., 1st Sess., 29.

We do not pass upon petitioner Wainer’s argument that 
his plea of former jeopardy should have been sustained, 
since the earlier indictment to which he pleaded guilty 
and which he insists charged the same offense as that of 
which he has now been convicted, is not a part of the 
record.

The judgment of conviction will be reversed and the 
cause remanded to the District Court, where the petition-
ers will be resentenced in conformity to this opinion.

Reversed.
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UNITED STATES v. CALLAHAN WALKER 
CONSTRUCTION CO.

CERTIORARI TO THE COURT OF CLAIMS.

No. 65. Argued October 23, 1942.—Decided November 9, 1942.

Under the Government construction contract here involved, an “equi-
table adjustment” for the extra work performed by the contractor re-
quired merely the ascertainment of the cost of digging, moving, and 
placing earth, and of a reasonable allowance for profit. These were 
questions of fact; and, if they were erroneously determined by the 
contracting officer, the contractor’s remedy was by appeal to the 
head of the department concerned, as provided by Article 15 of the 
contract. P. 61.

95 Ct. Cis. 314, reversed.

Certi orari , 316 U. S. 656, to review a judgment against 
the United States in a suit by a contractor upon a con-
struction contract.

Mr. Richard S. Salant, with whom Solicitor General 
Fahy, Assistant Attorney General Shea, and Mr. Oscar H. 
Davis were on the brief, for the United States.

Mr. Robert A. Littleton for respondent.

Mr . Justice  Roberts  delivered the opinion of the Court.

This case involves the meaning and application of the 
terms of a standard form of Government construction 
contract.

The findings of the Court of Claims may be summarized. 
In 1931 the War Department asked bids for the construc-
tion of a levee on the east side of the Mississippi River. 
The respondent bid 14.430 a cubic yard on a section of 
the work involving approximately 3,881,600 cubic yards 
of earthwork. A paragraph of the specifications reserved 
the right to make such changes in the work contemplated 
as might be necessary or expedient to carry out the intent
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of the contract or to meet unanticipated conditions, but 
added that no such modification would be the basis for a 
claim for extra compensation except as provided in the 
regular form of contract to be entered into between the 
parties.

The respondent began construction at the south end of 
the project and proceeded northward. The length of 
the proposed levee was divided by stations one hundred 
feet apart and numbered from north to south. Sixty-
eight per cent, of the construction between Station 5123 
and Station 5113 had been completed when portions of the 
levee already constructed south of Station 5123 were found 
to have a tendency to subside. For this reason the Gov-
ernment contracting officer, on October 7, 1932, ordered 
the work stopped between the two stations while he sought 
to determine the cause of the subsidence. He concluded 
that the placing of an enlarged false berm, not called for 
in the original specifications, would prevent subsidence in 
the sector between the two stations. On October 18th he 
gave respondent a written order to construct such a berm; 
the order stated that respondent would be given one hun-
dred per cent, credit for the earth placed south of Station 
5123 where the subsidence had occurred, and that pay-
ment for additional yardage required by the false berm 
would be made at the contract price per cubic yard. The 
additional yardage involved was about 64,000 cubic yards. 
The work covered by the change order was necessary for 
the completion of the project. The order was issued 
against the respondent’s protest that an extra price should 
be allowed as the additional work would cost the respond-
ent more than 14.430 per cubic yard, and that the order was 
not within the terms of the contract. The respondent 
asserted it would later present a claim for extra cost occa-
sioned it by the additional work.

Article 3 of the standard form of construction contract 
signed by the parties provides:
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“Article 3. Changes.—The contracting officer may at 
any time, by a written order, and without notice to the 
sureties, make changes in the drawings and (or) specifica-
tions of this contract and within the general scope thereof. 
If such changes cause an increase or decrease in the 
amount due under this contract, or in the time required 
for its performance, an equitable adjustment shall be 
made and the contract shall be modified in writing accord-
ingly. . . . Any claim for adjustment under this article 
must be asserted within ten days from the date the change 
is ordered, unless the contracting officer shall for proper 
cause extend such time, and if the parties can not agree 
upon the adjustment the dispute shall be determined as 
provided in Article 15 hereof. But nothing provided in 
this article shall excuse the contractor from proceeding 
with the prosecution of the work so changed.”

Article 15 provides:
“Article 15. Disputes.—Except as otherwise specifi-

cally provided in this contract, all disputes concerning 
questions of fact arising under this contract shall be de-
cided by the contracting officer or his duly authorized 
representative, subject to written appeal by the con-
tractor within thirty days to the head of the department 
concerned, whose decision shall be final and conclusive 
upon the parties thereto as to such questions of fact. In 
the meantime the contractor shall diligently proceed with 
the work as directed.”

The respondent did not appeal from the order of the 
contracting officer to the head of the department con-
cerned. After completion of the work, the acceptance of 
the Government’s final payment was under protest. 
Thereafter respondent brought this action for its addi-
tional costs over the price of 14.430 paid it for the extra 
work, and was awarded a recovery by the court below.

The Government’s defense was that, under the terms of 
the contract, the contracting officer’s decision as to what
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was an equitable adjustment involved only a question of 
fact, and that, if the respondent was dissatisfied with the 
officer’s judgment, the contract limited further recourse 
to an appeal to the department head. The court below 
overruled the contention by a vote of 3 to 2, one of the 
judges in the majority writing a separate opinion.1 Two 
of the judges were of opinion that the contracting officer 
paid no attention to Art. 3 of the contract, made no ad-
justment, and, without considering the possibility of extra 
costs involved in the extra work, simply ruled that the 
contract price applied to it.

We cannot accept this view for several reasons. In the 
first place, there are no findings to support it. The find-
ings show that the officer gave the matter consideration, 
reached a decision about it, and issued the order which 
gave respondent a credit to which it might not have been 
entitled under the contract^ and fixed the rate of 14.43# 
per cubic yard for the extra yardage required by the 
change in the specifications. There are no findings that 
the contracting officer failed to ascertain the probable 
cost of the new work or that he did not honestly decide 
that the contract price would be a fair allowance for the 
extra work. If the conflict between the opinion and the 
findings were sufficient to require a remand for clarifica-
tion, this is obviated in the present instance by certifica-
tion of the evidence, which supports the following con-
clusions. Between October 7th, the date of the stop order, 
and October 18th, the date of the change order, the re-
spondent’s officials were in touch with the area engineer 
and the contracting officer, represented that there was not 
sufficient earth in the borrow pit opposite the sector in 
question but that the earth would have to be brought 
from other points, and that the contract price of 14.43# 
would be insufficient to compensate for the additional 
expense involved. The Government’s representatives dis-

195 Ct. Cis. 314.
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agreed with the contentions. Prior to October 18th, how-
ever, after talking with the contracting officer, respond-
ent’s officials signified that they would proceed with the 
work as ordered, keep a careful record of the work done 
and its cost, and would later insist on payment of any 
cost greater than that specified by the change order.

All three judges who were in the majority below agreed, 
as an alternative ground of decision, that if what the con-
tracting officer did constituted his notion of an equitable 
adjustment, he was wrong; and the respondent was right 
in its claim that the adjustment made was unfair and in-
equitable. To the Government’s insistence that the ques-
tion was one of fact and, therefore, to be settled finally by 
appeal to the department head, in accordance with Art. 15 
of the contract, the court below replied that this court, in 
Case v. Los Angeles Lumber Co., 308 U. S. 106, and Secu-
rities Commission v. United States Realty Co., 310 U. 8. 
434, held that what constitutes an equitable adjustment is 
not a question of fact but a question of law. In this view 
they held that Art. 15 was inapplicable; that the contract-
ing officer having erred in his construction of the contract 
had thereby breached its terms, and the respondents were 
entitled to sue for the amount of damage incurred by that 
breach.

The decisions cited are not authority for the principle 
that what is fair and equitable is always a question of law. 
Quite the contrary. In § 77B of the Bankruptcy Act it 
was provided that the court should confirm a plan of re-
organization if satisfied “it is fair and equitable” and does 
not discriminate unfairly in favor of any class of creditors 
or stockholders. We held that, in this connection, the 
phrase “fair and equitable” had become a term of art, that 
Congress used it in the sense in which it had been used 
by the courts in reorganization cases, and that whether a 
plan met the test of fairness and equity long established 
by judicial decision was not a question to be answered by
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the creditors and stockholders but by the court as a matter 
of law.

An “equitable adjustment” of the respondent’s addi-
tional payment for extra work involved merely the ascer-
tainment of the cost of digging, moving, and placing earth, 
and the addition to that cost of a reasonable and custom-
ary allowance for profit. These were inquiries of fact. 
If the contracting officer erroneously answered them, 
Article 15 of the contract provided the only avenue for 
relief.

The judgment is
Reversed.

UNITED STATES v. RICE et  al ., RECEIVERS FOR 
D. C. ENGINEERING COMPANY, INC.

CERTIORARI TO THE COURT OF CLAIMS.

No. 31. Argued October 22, 1942.—Decided November 9, 1942.

Under a Government contract for the installation of equipment in 
a building, the contractor agreed to complete the work within the 
time allowed under another contract, with another contractor, for 
the construction of the building. The building contract provided 
for completion within 250 days after notice, but permitted changes 
in the specifications to be made in the event of discovery of sub-
surface conditions materially different from those shown in the 
drawings or indicated in the specifications. Shortly after notice 
to begin had been given, work under the building contract was 
suspended pending the making of such a permitted change. Held:

1- A delay resulting from such a permitted change did not 
constitute a breach by the Government of the equipment con-
tract. P. 64.

The Government was not bound to have the building ready for 
the work of the equipment contractor at a particular time.

2. The equipment contractor was not entitled to recover con-
sequential damages for delay thus resulting; for such a delay, exten-
sion of the time for completion was an “equitable adjustment” under 
the contract. P. 66.

95 Ct. Cis. 84, reversed.
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Certio rari , 316 U. S. 653, to review a judgment against 
the United States in a suit upon a contract. The engi-
neering company, in charge of the receivers, is referred to 
in the following opinion as the respondent.

Mr. Valentine Brookes argued the cause, and Solicitor 
General Fahy, Assistant Attorney General Shea, and 
Messrs. Melvin H. Siegel, Morton Liftin, and Robert L. 
Stern were on the brief, for the United States.

Mr. R. Aubrey Bogley, with whom Messrs. Frederic D. 
McKenney, John S. Flannery, and G. Bowdoin Craighill 
were on the brief, for respondents.

Mr . Justice  Black  delivered the opinion of the Court.

We granted certiorari to review a judgment against the 
United States by the Court of Claims, 95 Ct. Cis. 84, inter-
preting a widely used standard form construction contract 
in a manner alleged to be in conflict with this Court’s in-
terpretation of an analogous contract in Crook Co. N. 
United States, 270 U. S. 4.

Respondent agreed to install plumbing, heating, and 
electrical equipment in a Veterans’ Home to be erected at 
Togus, Maine, while another contractor was to do the 
general work of preparing the site and constructing the 
building. Respondent agreed, for a stipulated price, to 
begin work upon notice to proceed and to finish by the 
time the work had been completed by the principal con-
tractor. If respondent failed to complete the work within 
the time thus set, the Government was entitled to termi-
nate the contract or to require the payment of liquidated 
damages. The length of time allowed the principal con-
tractor under his contract, subject to certain qualifications 
discussed below, was 250 days, and it was into this schedule 
that respondent was to coordinate its own activity.
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The Government gave notice to the general contractor 
to begin work on May 9, 1932. On May 12, respondent 
was notified to begin; and early in June its superintendent 
arrived in Maine with tools and equipment. Upon his 
arrival he found that the general contractor had been 
stopped by the Government because of the unexpected dis-
covery of an unsuitable soil condition. It became neces-
sary to change the site of the building and to alter the 
specifications, and, because of the delay attendant upon 
preparing a new foundation, respondent was unable to 
begin work until October. As a consequence, overhead 
expenses accumulated during the period of delay, and 
much of the work which respondent’s employees otherwise 
would have done either during warm weather or after the 
building was enclosed, was done outside in cold weather.

Because of the delay and pursuant to the adjustment 
clauses of the contract, the Government extended the time 
of performance by respondent; and, because of structural 
changes, it re-adjusted the amount due. It increased 
payments to the principal contractor, reduced the payment 
to respondent by about $1,000 because of construction 
economies under the new plans, and waived any claim to 
liquidated damages for the period of the extension. The 
hospital was completed some months after it would have 
been finished had it not been for the change of plan.

The respondent was paid the full amount agreed on for 
the work it did. It then sued for about $26,000 for dam-
ages alleged to have been suffered due to delay for which 
the Government was responsible. The Court of Claims 
held the Government was liable for damages resulting 
solely from delay, but found that $13,600 of the alleged 
loss was due to respondent’s own faulty estimate and 
financial conditions, and that $3,000 of it was caused by 
respondent’s and the principal contractor’s delays. Re-
spondent sought no review of denial of this part of its
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claim. However, the court concluded that the balance 
claimed, $9,349, arose from overhead costs during the sum-
mer of 1932 when the new foundation was being prepared, 
and from a decrease in labor effectiveness resulting because 
much of the work had to be done outside in cold weather. 
The judgment rendered under this conclusion is what we 
have before us.

The chief issues of the case are whether the delay in 
commencing the construction was a breach of contract 
by the Government; whether, regardless of the answer to 
that question, respondent was entitled to an equitable 
adjustment for damages resulting from the delay, in addi-
tion to the extension of time already granted; and whether 
respondent is barred from any recovery because it failed 
to appeal certain decisions affecting its contract to the 
chief officer of the department. Under the view we take 
of the first two of these questions, it is unnecessary to 
answer the third.

I. The Government contends, as it did in the Crook case, 
supra, that the change in specifications resulting in delay 
was not a breach of the contract, but in accordance with its 
terms; that the extent of its obligation for permitted 
changes was fixed by the contract; and that for delay the 
Government was required to do no more than grant an 
extension of time. Put another way, the Government con-
cedes that, if an alteration of plan required respondent to 
use an extra 50 tons of steel, the Government would be 
liable for the value of the steel and the cost of installation; 
but it argues that under the terms of this contract an 
extension of time should be accepted as full equitable ad-
justment for all damages caused by the fact that the work 
was done at the later period made necessary by the per-
mitted change. Essentially it repeats the doctrine of 
Chouteau v. United States, 95 U. S. 61, 68: “For the 
reasonable cost and expenses of the changes made in the 
construction, payment was to be made; but for any in-
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crease in the cost of the work not changed, no provision 
was made.”

We agree with this view. We do not think the terms of 
the contract bound the Government to have the con-
templated structure ready for respondent at a fixed time. 
Provisions of the contract showed that the dates were 
tentative and subject to modification by the Government. 
The contractor was absolved from payment of prescribed 
liquidated damages for delay, if it resulted from a number 
of causes, including “acts of Government” and “unusually 
severe weather.” The Government reserved the right to 
make changes which might interrupt the work, and even 
to suspend any portion of the construction if it were 
deemed necessary. Respondent was required to adjust 
its work to that of the general contractor, so that delay by 
the general contractor would necessarily delay respond-
ent’s work. Under these circumstances it seems appro-
priate to repeat what was said in the Crook case, that 
“When such a situation was displayed by the contract it 
was not to be expected that the Government should bind 
itself to a fixed time for the work to come to an end, and 
there is not a word in the instrument by which it did so, 
unless an undertaking contrary to what seems to us the im-
plication is implied.” Crook Co. v. United States, supra, 6. 
Decisions of this Court prior to the Crook case also make it 
clear that contracts such as this do not bind the Govern-
ment to have the property ready for work by a contractor 
at a particular time. Wells Bros. Co. v. United States, 
254 U. S. 83, 86; Chouteau v. United States, supra; cf. 
United States v. Smith, 94 U. S. 214,217.

As pointed out, the delay here resulted from a change 
in specifications made necessary by discovery of soil 
unsuitable for foundation purposes. The Government 
having reserved the right to make such changes upon dis-
covery of “subsurface and (or) latent conditions at the 

503873—43------ 12
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site materially differing from those shown on the drawings 
or indicated in the specifications,” delays incident to the 
permitted changes cannot amount to a breach of contract. 
If there are rights to recover damages where the Gov-
ernment exercises its reserved power to delay, they must be 
found in the particular provisions fixing the rights of the 
parties.

II. Two of the Judges of the Court of Claims thought 
consequential damages resulting from delay were recover-
able under paragraphs 4 and 3 of the contract. These 
paragraphs1 deal with closely related problems. Article 
3, entitled “Changes,” governs the procedure under which 
the Government may alter the specifications of the con-
tract for general causes. Article 4, entitled “Changed 
Conditions,” governs the procedure under which the Gov-
ernment may alter the contract to meet unanticipated 
physical conditions. Article 4 incorporates by reference

1 “Article 3. Changes.—The contracting officer may at any time, 
by a written order, and without notice to the sureties, make changes 
in the drawings and (or) specifications of this contract and within the 
general scope thereof. If such changes cause an increase or decrease 
in the amount due under this contract, or in the time required for its 
performance, an equitable adjustment shall be made and the contract 
shall be modified in writing accordingly. . . .

“Article 4. Changed conditions.—Should the contractor encounter, 
or the Government discover, during the progress of the work, sub-
surface and (or) latent conditions at the site materially differing from 
those shown on the drawings or indicated in the specifications, the 
attention of the contracting officer shall be called immediately to such 
conditions before they are disturbed. The contracting officer shall 
thereupon promptly investigate the conditions, and if he finds that they 
materially differ from those shown on the drawings or indicated in 
the specifications, he shall at once, with the written approval of the 
head of the department or his representative, make such changes m 
the drawings and (or) specifications as he may find necessary, and 
any increase or decrease of cost and (or) difference in time resulting 
from such changes shall be adjusted as provided in Article 3 of this 
contract.”
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the same machinery of adjustment as that specified in 
article 3. Both clauses essentially provide that, if changes 
are made affecting an increase or decrease of cost or affect-
ing the length of time of performance, an equitable adjust-
ment shall be made.

Clearly, questions of interpretation in clauses so similar 
should, if possible, be resolved in the same fashion in each 
of them. Clause 4 was added to the standard form con-
tract since clause 3, and we therefore turn first to decisions 
interpreting the latter clause. The Court of Claims, 
relying on principles announced in the Chouteau, Wells, 
and Crook cases, supra, has uniformly held that the “in-
crease or decrease of cost” language in Art. 3, and in simi-
lar clauses, is not broad enough to include damages for 
delay; that “It was never contemplated . . . that delays 
incident to changes would subject the Government to 
damage beyond that involved in the changes themselves.” 
Moran Bros. Co. v. United States, 61 Ct. Cis. 73,102; and 
for the same view, see McCord v. United States, 9 Ct. Cis. 
155, 169; Swift v. United States, 14 Ct. Cis. 208, 231; 
Griffiths v. United States, 74 Ct. Cis. 245, 255.

Were this a matter of first impression, we would again 
come to the same conclusion regarding this clause. It 
seems wholly reasonable that “an increase or decrease in 
the amount due” should be met with an alteration of 
price, and that “an increase or decrease ... in the time 
required” should be met with alteration of the time al-
lowed; for “increase or decrease of cost” plainly applies 
to the changes in cost due to the structural changes re-
quired by the altered specification and not to consequen-
tial damages which might flow from delay taken care of 
in the “difference in time” provision. The provision as 
to time serves the large purpose of removing from persons 
in the position of respondent liability for “delay” beyond 
the stipulated date for which they might otherwise have
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their contract terminated or might be required to pay 
liquidated damages without fault.

Despite the similarity of the two clauses, a minority of 
the court below has in this instance concluded that they 
may be distinguished and that respondent is entitled to 
damages for delay under clause 4. In supporting this 
view, respondents here rely primarily on Rust Engineer-
ing Co. v. United States, 86 Ct. Cis. 461, 475, where the 
court below distinguishes the two clauses by saying that 
the type of change contemplated in clause 4 is more basic 
than that under clause 3, and that therefore different lia-
bilities should attach:

“The changes made necessary by reason of the condi-
tions encountered in excavating for the foundation of 
the building were not reasonable changes within the scope 
of the drawings and specifications as contemplated in Art. 
3 of the contract, but represented important changes 
based upon changed conditions which were unknown and 
materially different from those shown on the drawings or 
indicated in the specifications. Such changes were, there-
fore, clearly not within the contemplation of either party 
to the contract at the time it was made. . .
And see Sobel v. United States, 88 Ct. Cis. 149,165.

No such strained distinction between paragraphs 3 and 
4 can stand. It does not help to argue that the changes 
made under clause 4 “are not within the contemplation 
of either party,” since the changes made under clause 3 
are also not contemplated in advance. Both clauses deal 
with changes made necessary by new plans or new dis-
coveries made subsequent to the signing of the contract. 
For delays incident to such unanticipated changes, the 
contractor was, under either section, to be granted a “com-
pensating extension of time.” Wells Bros. Co. v. United 
States, supra, 86.
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In this case there were two consequences of the discov-
ery that the Home could not be built as originally planned. 
One was an alteration of specifications, which resulted in 
a slight cut in respondent’s outlay and in its compensation. 
The other was the delay itself, and for this the time neces-
sary to perform the contract was equitably adjusted by 
extension, thereby relieving respondent of liquidated 
damages which could otherwise have been imposed. 
Under the terms of the contract, it is entitled to no more.

Reversed.

EX PARTE KUMEZO KAWATO.

ON PETITION FOR WRIT OF MANDAMUS.

No. 10, Original. Argued October 12, 1942.—Decided November 
9, 1942.

1. In an original proceeding in this Court upon a petition for a writ 
of mandamus to compel the District Court to proceed with the trial 
of a suit in admiralty, a contention that the writ should be denied 
because the District Court, although it had ordered the abate-
ment of the suit for the duration of the war solely on the ground 
of the libelant’s status as an alien enemy, could have dismissed the 
libel on other grounds, particularly for claimed defects in the 
allegations of the libel, is irrelevant; since, if the suit was erroneously 
abated on the ground assigned, the libelant is entitled to have the 
District Court proceed with the action and pass upon the sufficiency 
of his allegations in an orderly way. P. 71.

2. Mandamus is the appropriate remedy where the District Court 
has erroneously ordered the abatement, for the duration of the war, 
of a suit in admiralty by a resident alien enemy. P. 71.

3. The ancient rule of the common law barring suits by resident alien 
enemies has survived only so far as necessary to prevent use of the 
courts to accomplish a purpose which might hamper the war effort 
or give aid to the enemy. P. 72.

4. The President not having made, under the Trading with the Enemy 
Act, any declaration as to “alien enemies,” a resident alien enemy— 
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claiming wages and an allowance for maintenance and cure, arising 
out of his lawful employment as a seaman—is not barred from the 
courts by § 7 of that Act. P. 75.

This conclusion is in accord with the legislative and administrative 
policy. P. 77.

5. The Trading with the Enemy Act was not intended, without Presi-
dential proclamation, to affect resident aliens. P. 76.

Writ issued.

On petition for a writ of mandamus (leave to file 
granted, 316 U. S. 650) to compel the District Court to 
proceed with the trial of a suit in admiralty by a resident 
alien enemy.

Kumezo Kawato submitted pro se.

Mr. Lasher B. Gallagher argued the cause for Leon R. 
Yankwich, Judge.

Solicitor General Fahy and Mr. Robert L. Stern filed 
a brief on behalf of the United States, as amicus curiae, in 
support of petitioner.

Mr . Justice  Black  delivered the opinion of the Court.

The petitioner, born in Japan, became a resident of the 
United States in 1905. April 15, 1941, he filed a libel in 
admiralty against the vessel Rally in the District Court for 
the Southern District of California. He claimed wages 
were due him for services as a seaman and fisherman on 
the Rally, and sought an allowance for maintenance and 
cure on allegations that he had sustained severe injuries 
while engaged in the performance of his duties. Claim-
ants of the vessel appeared and filed an answer on 
grounds not here material, but later, on January 20,1942, 
moved to abate the action on the ground that petitioner, 
by reason of the state of war then existing between Japan 
and the United States, had become an enemy alien and 
therefore had no “right to prosecute any action in any
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court of the United States during the pendency of said 
war.” The District Judge granted the motion. Peti-
tioner sought mandamus in the Circuit Court of Appeals 
for the Ninth Circuit to compel the District Court to 
vacate its judgment and proceed to trial of his action, but 
his motion for leave to file was denied without opinion. 
We granted leave to file in this Court, 316 U. S. 650, 
and the cause was submitted on answer, briefs and oral 
argument.

Although the court’s order of abatement for the dura-
tion of the war rested solely on the ground of petitioner’s 
status as an alien enemy, it has been argued here that the 
writ should be denied because the court could have dis-
missed the bill on other grounds, particularly claimed 
defects in the allegations of the libel. These contentions 
are irrelevant here. Unless the action was properly abated 
for the reasons set out in the motion and the court’s order, 
the petitioner is entitled to have the District Court pro-
ceed with his action and pass upon the sufficiency of his 
allegations. This is an essential step in an orderly trial 
leading to a final judgment from which an appeal will lie 
to correct errors. If the court’s order of abatement was 
erroneous, mandamus is the appropriate remedy. 28 U. 
S. C. 377; McClellan v. Carland, 217 U. S. 268, 279-282; 
Ex parte Metropolitan Water Co., 220 U. S. 539, 546.

“Alien enemy” as applied to petitioner is at present but 
the legal definition of his status because he was born in 
Japan, with which we are at war. Nothing in this record 
indicates, and we cannot assume, that he came to America 
for any purpose different from that which prompted mil-
lions of others to seek our shores—a chance to make his 
home and work in a free country, governed by just laws, 
which promise equal protection to all who abide by them. 
His suit invokes the protection of those laws through our 
courts both to obtain payment of wages alleged to have 
been promised him by American citizens for lawful work
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and reimbursement on account of damages suffered while 
working for those citizens.

Petitioner contends that he has the right under the com-
mon law and treaties to proceed with his action, and that 
this right is not limited by the statutes. In our view the 
possibility of treaty rights, which has not been argued ex-
tensively, need not be considered. Applicable treaties are 
ambiguous and should not be interpreted without more 
care than is necessary in this case.1

There doubtless was a time when the common law of 
England would have supported dismissal of petitioner’s 
action, but that time has long since passed. A number 
of early English decisions, based on a group concept which 
made little difference between friends and enemies barred 
all aliens from the courts. This rule was gradually re-
laxed as to friendly aliens1 2 until finally, in Wells v. Wil-
liams, 1 Ld. Raym. 282 (1698), the court put the neces-
sities of trade ahead of whatever advantages had been

1 Petitioner argues that his case is covered by article 23 h of the 
Annex to the IVth Hague Convention of 1907: “It is especially 
prohibited ... to declare abolished, suspended, or inadmissible in 
a Court of law the rights and action of the nationals of the hostile 
party.” This clause, which was added to the convention of 1899 with-
out substantial discussion either by the Delegates in General Assembly 
or by the committee and sub-committee which dealt with it, III 
Proceedings of the Hague Convention of 1907, 12, 107, 136, 240; and 
I ibid. 83, was construed by an English Court to apply solely in 
enemy areas occupied by a belligerent. Porter v. Freudenberg, [1915] 
1 K. B. 857. The question has not been raised in the courts in this 
country, but the English interpretation was repeated with approval by 
Representative Montague of the Interstate Commerce Committee in 
his address to the House when he presented to it the Trading with the 
Enemy Act. 55 Cong. Rec. 4842 (1917).

2 According to Littleton, an alien might not sue in either a real or 
personal action; but this rule was modified by Coke to bar such actions 
only by alien enemies and to permit personal actions by alien friends. 
See Coke on Littleton 129 b. Pollock and Maitland suggest that this 
modification by Coke was “a bold treatment of a carefully worded
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imagined to exist in the old rule, and held that enemy 
aliens in England under license from the Crown might 
proceed in the courts. As applied ever since, alien enemies 
residing in England have been permitted to maintain 
actions, while those in the land of the enemy were not; 
and this modern, humane principle has been applied even 
when the alien was interned, as is petitioner here.* 3 
Schaffenius v. Goldberg, [1916] 1 K. B. 284.

The original English common law rule, long ago aban-
doned there, was, from the beginning, objectionable here. 
The policy of severity toward alien enemies was clearly 
impossible for a country whose lifeblood came from an 
immigrant stream. In the war of 1812, for example, many 
persons born in England fought on the American side.4 
Harshness toward immigrants was inconsistent with that 
national knowledge, present then as now, of the contribu-
tions made in peace and war by the millions of immigrants 
who have learned to love the country of their adoption 
more than the country of their birth. Hence in 1813

text.” 1 History of English Law, 2d ed., 459. The early law 
treated all aliens as a group. See the sub-titles of Pollock and Mait-
land’s chapter, “The Sorts and Conditions of Men,” some of which 
are: The Knights, The Unfree, The Clergy, Aliens, The Jews, Women, 
etc. Ibid., Chap. II. For a summary of English views now largely 
obsolete on alien standing in court, see Hansard, Law Relating to 
Aliens, chap. 7 (1844). For a survey of the common law on inheritance 
of land by aliens, see Techt v. Hughes, 229 N. Y. 222, 128 N. E. .185 
(Cardozo, J.).

3 Petitioner was interned some months after the court had abated 
his action. The Government has filed a supplemental brief stating 
that it does not consider that this circumstance alters the position of 
petitioner in respect to his privilege of access to the courts.,

4 One writer estimates that half of the 400 men on board the Consti-
tution when it captured the Guerriere were seamen who had deserted 
the British, and the ship United States was reported by its captain 
to have no men on board who had not served with British warships. 
Bradley, The United Empire Loyalists, 192; and see 3 McMaster, His-
tory of the United States, 242.
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Chief Justice Kent, in Clarke v. Morey, 10 Johns. 69, 72, 
set the legal pattern which, with sporadic exceptions, has 
since been followed.5 The core of that decision he put 
in these words: “A lawful residence implies protection, 
and a capacity to sue and be sued. A contrary doctrine 
would be repugnant to sound policy, no less than to justice 
and humanity.”6 Thus the courts aligned their policy 
with that enjoined upon the President by Congress in 
1812, when it directed him to administer the laws control-
ling aliens in a manner that would be “consistent with the 
public safety, and according to the dictates of humanity 
and national hospitality.” 50 U. S. C. § 22.

In asking that the rights of resident aliens be abrogated 
in their behalf, private litigants in effect seek to stand in 
the position of government. But only the Government, 
and not the private individual, is vested with the power 
to protect all the people, including loyal aliens, from pos-
sible injury by disloyal aliens. If the public welfare de-
mands that this alien shall not receive compensation for 
his work or payment for his injuries received in the course 
of his employment, the Government can make the decision 
without allowing a windfall to these claimants. Even if 
petitioner were a non-resident enemy alien, it might be 
more appropriate to release the amount of his claim to the

5 For collection of cases, see 30 Georgetown L. J. 421; 28 Virginia 
L. R. 429 ; 27 Yale L. J. 105; Huberich, Trading With The Enemy, 
188 et seq.; Daimler Co. v. Continental Tyre Co., Anno. Cas. 1917 C, 
170, 204; Petition of Bemheimer, 130 F. 2d 396; and for English cases, 
McNair, Legal Effects of War.

6 Story was one of the few commentators to approve any part of 
the early common law rule. He accepted so much of that doctrine as 
required enemy aliens entitled to relief in the courts to have entered the 
country under safe conduct or license. Story on Civil Pleadings, p. 10; 
Story’s Equity Pleadings, § 51-54, and particularly § 724. This re-
quirement was reduced to legal fiction in Clarke v. Morey, supra, at 72, 
when Chief Justice Kent held that “The license is implied by law and 
the usage of nations.”
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Alien Property Custodian rather than to the claimants; 
and this is precisely what was done in Birge-Forbes Co. v. 
Heye, 251 U. S. 317, 323, in which this Court said that 
the sole objection to giving judgment for an alien enemy 
“goes only so far as it would give aid and comfort to the 
other side.” The ancient rule against suits by resident 
alien enemies has survived only so far as necessary to pre-
vent use of the courts to accomplish a purpose which might 
hamper our own war efforts or give aid to the enemy. 
This may be taken as the sound principle of the common 
law today.

It is argued that the petitioner is barred from the courts 
by the Trading with the Enemy Act, 50 U. S. C. Appendix. 
The particular clause relied on is § 7: “Nothing in this 
Act shall be deemed to authorize the prosecution of any 
suit or action at law or in equity in any court within the 
United States by an enemy or ally of enemy prior to the 
end of the war, except as provided in Section 10 hereof 
[which relates to patents]; . . Analysis of its 
terms makes clear that this section was not meant to apply 
to petitioner, and an examination of its legislative history 
makes this doubly certain. Section 7 bars from the courts 
only an “enemy or ally of enemy.” Section 2 of the Act 
defines the “alien enemy” to which the Act applies as those 
residing within the territory owned or occupied by the 
enemy; the enemy government or its officers;7 or citizens

7 Some possible confusion on the part of the court below and of other 
courts may have developed from our per curiam opinion in Ex parte 
Colonna, 314 U. S. 510, in which leave to file a petition for writs of pro-
hibition and mandamus in connection with a proceeding brought in 
behalf of the Italian government was denied on the basis of the Trading 
with the Enemy Act. That opinion emphasized that an enemy gov-
ernment was included within the definition of the classification “enemy” 
as used in that act, and that such enemy plaintiffs had no right to 
prosecute actions in our courts. The decision has no bearing on the 
rights of resident enemy aliens. The Colonna decision was momen-
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of an enemy nation, wherever residing, as the President by 
proclamation may include within the definition. Since 
the President has not under this Act8 made any declara-
tion as to enemy aliens, the Act does not bar petitioner 
from maintaining his suit.

This interpretation, compelled by the words of the Act, 
is wholly in accord with its general scope, for the Trading 
with the Enemy Act was never intended, without Presi-
dential proclamation, to affect resident aliens at all. Prior 
to the passage of the Act, the courts had consistently held 
that, during a state of war, commercial intercourse be-
tween our nationals and non-resident alien enemies, un-
less specifically authorized by Congress and the Executive, 
was absolutely prohibited, and that contracts made in 
such intercourse were void and unenforceable.9 This 
strict barrier could be relaxed only by Congressional direc-
tion, and therefore the Act was passed with its declared 
purpose “to mitigate the rules of law which prohibit all 
intercourse between the citizens of warring nations, and 
to permit, under careful safeguards and restrictions, cer-
tain kinds of business to be carried on.”10 Thus Con-
gress expressly recognized by the passage of the Act that 
“the more enlightened views of the present day as to treat-

tarily misapplied in Kaufman v. Eisenberg, 177 N. Y. Mise. 939, 32 
N. Y. 8. 2d 450, but the trial judge corrected a stay in proceedings he 
had previously allowed, upon his further consideration of the fact that 
the plaintiff was a resident alien.

8 The President has issued a Proclamation taking certain steps with 
reference to alien enemies under the Alien Enemy Act of 1798 as 
amended, 50 U. S. C. § 21, but this Proclamation has no bearing on 
the power of the President under the Trading with the Enemy Act.

9 Report of the Senate Committee on Commerce, Report No. Ill, 
65th Cong., 1st Sess., pages 15-22. Coppell v. Hall, 7 Wall. 542, 554, 
557,558.

10 Report of the Senate Committee on Commerce, Report No. 111. 
65th Cong., 1st Sess., 1.
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ment of enemies makes possible certain relaxations in the 
old law.”11

Since the purpose of the bill was to permit certain rela-
tions with non-resident alien enemies, there is no frustra-
tion of its purpose in permitting resident aliens to sue in 
our courts. Statements made on the floor of the House of 
Representatives by the sponsor of the bill make this inter-
pretation conclusive.“

Not only has the President not seen fit to use the 
authority possessed by him under the Trading with the 
Enemy Act to exclude resident aliens from the courts, but 
his administration has adopted precisely the opposite 
program. The Attorney General is primarily responsible 
for the administration of alien affairs. He has construed 
the existing statutes and proclamations as not barring 
this petitioner from our courts,11 12 13 and this stand is em-

11 Report of the Senate Committee on Commerce, Report No. Ill, 
65th Cong., 1st Sess., 2.

12 “Mr. Montague: A German resident in the United States is not 
an enemy under the terms of the bill, unless he should be so declared 
subsequently by the proclamation of the President, in which case he 
would have no standing in court.” . . .

“Mr. Stafford: Do I understand that this bill confers upon the 
President any authority to grant to an alien subject doing business in 
this country the right to sue in the courts to enforce his contract?

“Mr. Montague: If he is a resident of this country, he has that 
right under this bill without the proclamation of the President.

“Mr. Stafford: If so, where is that authority?
‘Mr. Montague: In the very terms of the bill defining an enemy, 

whereby German residents in the United States have all rights in this 
respect of native-born citizens, unless these rights be recalled by the 
proclamation of the President for hostile conduct on the part of the 
Germans resident in the United States.” 55 Cong. Rec. 4842, 4843 
(1917).

13 “No native, citizen, or subject of any nation with which the United 
States is at war and who is resident in the United States is prevented 
by federal statute or regulation from suing in federal or state courts.” 
Dept, of Justice press release, Jan. 31,1942.
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phasized by the Government’s appearance in behalf of 
petitioner in this case.14

The consequence of this legislative and administrative 
policy is a clear authorization to resident enemy aliens to 
proceed in all courts until administrative or legislative 
action is taken to exclude them. Were this not true, con-
tractual promises made to them by individuals, as well as 
promises held out to them under our laws, would become 
no more than teasing illusions. The doors of our courts 
have not been shut to peaceable law-abiding aliens seeking 
to enforce rights growing out of legal occupations. Let 
the writ issue.

MARINE HARBOR PROPERTIES, INC. v. MANU-
FACTURERS TRUST CO., TRUSTEE, et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 24. Argued October 16, 19, 1942.—Decided November 9, 1942.

1. In exercise of the federal bankruptcy power, Congress may exclude 
every competing or conflicting proceeding in state or federal tribu-
nals. P. 83.

2. Although the pendency of a prior proceeding in a state or federal 
court does not bar the filing of a petition under Chapter X of the

14 The determination by Congress and the Executive not to interfere 
with the rights of resident enemy aliens to proceed in the courts marks 
a choice of remedies rather than a waiver of protection. The Govern-
ment has an elaborate protective program. Under the Alien Enemy 
Act, 50 U. S. C. § 21, the President has ordered the internment of 
aliens, has instituted a system of identification, and has regulated 
travel. Under the First War Powers Act, 50 U. S. C. Supp. I, 1940 
ed. Appendix, § 5 (b), and various executive orders he has controlled 
the funds of resident enemy aliens. Many other statutes make a com-
posite pattern which Congress has apparently thought adequate for 
the control of this problem. See, e. g., the controls on alien ownership 
of land in the territories, 8 U. S. C. Chap. 5.
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Bankruptcy Act, the bankruptcy court may not in such case approve 
the petition unless it appears that the interests of creditors and 
stockholders would not be best subserved in the prior proceeding. 
P.83.

3. The party filing a petition under Ch. X while a prior proceeding is 
pending in a state or federal court has the burden of showing that 
the interests of creditors and stockholders would not be best sub-
served in the prior proceeding. P. 83.

4. When a prior proceeding is pending, a petitioner’s showing of “need 
for relief” under Ch. X, which § 130 (7) requires that every peti-
tion contain, must demonstrate that at least in some substantial par-
ticular the benefits, advantages, or protection which Ch. X affords to 
creditors or stockholders are unavailable in the prior proceeding. 
P. 84.

5. That a debtor was seeking to escape the jurisdiction of a state court 
to which it had theretofore voluntarily submitted, is immaterial in 
the determination of whether its petition under Ch. X was filed in 
“good faith” within the meaning of § 146 (4). P. 84.

6. The issue as to the adequacy of the prior proceedings as compared 
with Ch. X is the same whether the petition is filed by the debtor 
or by creditors. P. 85.

7. Whether filed by the debtor or by others, all petitions under Ch. X 
must show the “need for relief” (§§ 130—131); and the bankruptcy 
court must be satisfied in every case that the petition has been filed 
in “good faith” (§§ 141-144). P. 85.

8. In this case, wherein prior proceedings were pending in a state court, 
and the value of the property of the debtor was less than the amount 
of a first mortgage indebtedness thereon, held that the debtor, peti-
tioning under Ch. X, had not sustained the burden which was upon 
it of showing that the interests of creditors and stockholders would 
not be best subserved in the prior proceedings in the state court. 
P. 85.

(a) The rule of full priority of creditors over stockholders, applied 
m §77B proceedings, obtains also in proceedings under Ch. X. 
P. 85.

(b) It did not sufficiently appear in this case that the stockholders 
were willing to make a fresh contribution in money or in money’s 
worth in return for a participation reasonably equivalent to their 
contribution. P. 85.

(c) It did not appear that continuation of the state proceedings 
would deny junior creditors any benefits which Ch. X would afford
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them. The full priority rule which obtains under Ch. X protects 
the rights of senior creditors against dilution either by junior 
creditors or by equity interests. P. 86.

(d) It did not sufficiently appear in this case that a state 
foreclosure proceeding, instituted for and on behalf of first mortgage 
creditors exclusively, was inadequate, measured by Ch. X standards, 
to protect their interests. P. 87.

125 F. 2d 296, affirmed.

Certiorari , 315 U. S. 794, to review the reversal of an 
order of the District Court, 41 F. Supp. 814, approving a 
petition under Chapter X of the Bankruptcy Act filed by 
a debtor corporation.

Mr. Arthur E. Friedland for petitioner.

Mr. Chester T. Lane, with whom Solicitor General 
Fahy and Messrs. Richard S. Salant, John F. Davis, Homer 
Kripke, Morton E. Yohalem, George Zolotar, and Mor-
timer Weinbach were on the brief, for the Securities and 
Exchange Commission; and Mr. Charles E. Hughes, Jr., 
with whom Mr. Curtiss E. Frank was on the brief, for 
the Manufacturers Trust Co., Trustee, respondents.

By special leave of Court, Mr. Benjamin Heffner, 
Assistant Attorney General of New York, with whom 
Messrs. John J. Bennett, Jr., Attorney General, Henry 
Epstein, Solicitor General, John F. X. McGohey, Assistant 
Attorney General, and Mr. Edward F. Keenan were on 
the brief, for the State of New York, as amicus curiae, 
urging affirmance.

Messrs. Martin A. Schenck, Samuel Kramer, Carl J. 
Austrian, Clarence F. Corner, and George J. Gillespw 
filed a brief on behalf of certain charitable institutions, as 
amici curiae, urging affirmance.
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Mr . Just ice  Douglas  delivered the opinion of the 
Court.

The question in this case is whether the Circuit Court of 
Appeals was in error in holding that a debtor’s petition 
filed by petitioner under Ch. X of the Bankruptcy Act (52 
Stat. 883, 11 U. S. C. § 501) was not filed in “good faith.”

The debtor’s sole asset is an apartment building in New 
York City which is subject to a first mortgage of $370,000. 
This mortgage is held by the respondent, Manufacturers 
Trust Co. (successor to The Mortgage Corporation of New 
York), as trustee for certificate holders. There are also 
junior mortgages and other claims, including an unspeci-
fied amount of unsecured indebtedness. Concededly the 
property of the debtor is worth less than the amount of 
the first mortgage debt. The first mortgage was origi-
nally created in 1931 and was held by Title Guarantee and 
Trust Co., which issued and sold to the public certificates 
of participation, guaranteed as to principal and interest 
by Bond and Mortgage Guarantee Co. The latter com-
pany became involved in financial difficulties in 1933 and 
was taken over by the Superintendent of Insurance of 
New York for rehabilitation.1 Pursuant to provisions of 
the Schackno Act (N. Y. Laws 1933, c. 745), the Superin-
tendent of Insurance promulgated, in 1934, a plan for the 
readjustment of the rights of the certificate holders in the 
mortgage, by which the mortgage was extended to Decem-
ber 1, 1937 and the interest reduced. Over two-thirds of 
the certificate holders consented to the plan, and the 
debtor joined in the extension agreement. The New York 
court approved it. In 1935 the New York Mortgage 
Commission succeeded the Superintendent of Insurance 
as administrator of certificated bonds and mortgages.

1See generally, Report of Commissioner George W. Alger to the 
Governor of the State of New York, Oct. 5,1934.

503873—43----- 13
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N. Y. Laws 1935, c. 19, c. 290. That Commission,2 in 1938, 
proposed the designation of the Mortgage Corporation 
of New York as trustee of the bond and mortgage in the 
instant case, under a declaration of trust granting the 
trustee broad and comprehensive powers. This proposal 
was consented to by over two-thirds of the certificate hold-
ers and approved by the New York court. The order of 
the court provided “that this Court, having assumed juris-
diction of this proceeding, shall retain jurisdiction hereof 
until the complete liquidation of the Trust Estate and the 
termination of the trust; and the Trustee, or any other 
interested party herein, may apply at the foot of this 
Final Order upon such notice as the Court may direct for 
such other and further relief as to the Court may seem 
just and proper.”

The principal of the first mortgage was not paid at its 
extended maturity in 1937. But until April 1, 1941, the 
debtor made all other payments due under the 1934 ex-
tension agreement. At that time the debtor defaulted in 
payment of interest and taxes. Both before and after that 
default the debtor and the trustee negotiated for an 
agreement of further extension and modification. But no 
agreement between them could be reached and no further 
proposal for a modification or extension of the mortgage 
was presented to the state court or to the certificate holders. 
On May 1,1941, the trustee instituted foreclosure proceed-
ings in the state court. A receiver was appointed, who 
took possession. In September 1941 the debtor filed its 
voluntary petition under Ch. X of the Bankruptcy Act. 
An ex parte order approving the petition and appointing 
trustees was obtained. Shortly thereafter the mortgage 
trustee moved to vacate that order and to dismiss the 
debtor’s petition on the ground that it was not filed in

2 On the activities of the Commission, see Annual Report 1939, N. Y. 
Leg. Doc., No. 94,
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“good faith.” That motion was denied. 41 F. Supp. 814. 
The Circuit Court of Appeals reversed, one judge dissent-
ing, 125 F. 2d 296. We granted the petition for certiorari 
because of the importance in the administration of the 
Bankruptcy Act of the problems involved.

Every petition under Ch. X must state, inter alia, “the 
specific facts showing the need for relief under this chap-
ter.” § 130 (7). Sec. 141 provides that the judge shall 
enter an order approving a debtor’s petition “if satisfied 
that it complies with the requirements of this chapter and 
has been filed in good faith, or dismissing it if not so satis-
fied.” Sec. 146 defines “good faith” and provides in part:

“Without limiting the generality of the meaning of the 
term ‘good faith’, a petition shall be deemed not to be filed 
in good faith if—

“(4) a prior proceeding is pending in any court and it 
appears that the interests of creditors and stockholders 
would be best subserved in such prior proceeding.”

The federal bankruptcy power is, of course, paramount 
and supreme and may be so exercised by Congress as to 
exclude every competing or conflicting proceeding in state 
or federal tribunals. Kalb v. Feuerstein, 308 U. S. 433. 
In fashioning Ch. X Congress, however, did not go so far. 
While the pendency of prior proceedings in state or fed-
eral courts does not bar the filing of a petition under Ch. X 
(§ 256), Congress in effect directed the bankruptcy courts 
not to approve petitions under Ch. X in such cases unless 
it appeared that the interests of creditors and stockholders 
would not be best subserved in the prior proceedings. And 
it put the burden on the petitioner to make that showing. 
The Report of the House Judiciary Committee states that 
the purpose of § 146 (4) was to “stop the removal of prior 
pending cases from other courts where the interests of 
creditors and stockholders would be better served by re-
taining and continuing the prior proceedings.” H. Rep.
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No. 1409, 75th Cong., 1st Sess., p. 42. Sec. 146 represents 
a codification of some of the interpretations which the 
courts had given the words “good faith” in proceedings 
under § 77B. S. Rep. No. 1916,75th Cong., 3d Sess., p. 27. 
Thus the necessity of showing “a need for the machinery 
of 77B as an essential in accomplishing a reorganization 
because other procedures were either unavailable or more 
cumbersome and expensive” led courts to find an absence 
of “good faith,” in the sense that no “need for relief” had 
been established, where 77B was sought to be employed 
by a debtor as “a mechanism for preserving equities at the 
expense of creditors.” See Report on the Study and In-
vestigation of the Work, Activities, Personnel and Func-
tions of Protective and Reorganization Committees, 
Securities and Exchange Commission, Pt. VIII, p. 94 
(1940).

In view of that history, it seems clear that, when a prior 
proceeding is pending, a petitioner’s showing of “need for 
relief” under Ch. X, required to be contained in every 
petition by the express provisions of § 130 (7), must 
demonstrate that at least in some substantial particular 
the prior proceedings withhold or deny creditors or stock-
holders benefits, advantages, or protection which Ch. X 
affords. In absence of such a showing, the “need for relief’ 
has not been established and the District Court is not 
enabled to make an informed judgment on the “good faith 
issue.

The Circuit Court of Appeals in this case, as in Brooklyn 
Trust Co. N. Rembaugh, 110 F. 2d 838, held that the debt-
or’s petition was not filed in “good faith,” since it was 
seeking to escape the jurisdiction of the state court to 
which it had voluntarily submitted itself. But that is 
not the test which Congress has provided in § 146 (4). 
That provision requires the bankruptcy court to inquire 
whether “the interests of creditors and stockholders 
would be better subserved in the prior proceedings or
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under Ch. X. That the desire of the petitioner to escape 
the prior proceedings is immaterial to that inquiry is 
supported not only by the language of § 146 (4) but also 
by the fact that § 256 expressly sanctions the filing of 
petitions under Ch. X although prior proceedings are 
pending. To disqualify a petitioner under Ch. X merely 
because he had in some way participated in the prior pro-
ceeding would effect a substantial impairment of § 146 (4), 
since it would be the exception rather than the rule where 
both the debtor and the creditors had not taken some 
part in the prior proceedings. Furthermore, the issue 
as to the adequacy of the prior proceedings as compared 
with Ch. X is the same whether the petition is filed by 
creditors or by the debtor. All petitions, whether filed 
by the debtor or by others, must show the “need for relief” 
(§§ 130-131); and in every case the bankruptcy court 
must be satisfied that the petition has been filed in “good 
faith.” §§ 141-144.

We are of the opinion, however, that the debtor did not 
sustain the burden which the federal statute places on a 
petitioner. So far as the “interests” of stockholders are 
concerned, it is not apparent that the equity owners would 
be denied in the state foreclosure proceedings benefits, 
advantages, or protection which Ch. X would afford them. 
Admittedly the property is worth less than the amount 
of the first mortgage indebtedness. Under the rule of 
Northern Pacific Ry. Co. v. Boyd, 228 U. S. 482, and 
Case v. Los Angeles Lumber Products Co., 308 U. S. 106, 
a plan of reorganization would not be fair and equitable 
which in such circumstances admitted the stockholders to 
participation, unless the stockholders made a fresh con-
tribution in money or in money’s worth, in return for 
a participation reasonably equivalent to their contribu-

tion.” Case v. Los Angeles Lumber Products Co., supra, 
P« 121. That rule obtains under Ch. X as well as under its 
predecessor, § 77B. There is no suggestion in the record
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that the equity owners desire to make a contribution on 
that basis, and that, unless they are allowed to do it 
under Ch. X, they will be barred. All that the record 
shows is an affidavit by one Silverman that, “if the cred-
itors desire liquidation of their claims on the basis of pres-
ent actual values rather than on the face amount of their 
claims,” $50,000 in cash could be raised. Ch. X would not 
permit such a dilution of creditors’ interests. Hence, such 
a showing does not establish on behalf of the stockholders 
that “need for relief” which § 130 (7), read in light of § 146 
(4), requires. In fact, the approval of the petition on 
that ground would be giving the equity owners a nuisance 
value wholly unjustified by the reorganization standards 
which are incorporated into Ch. X.

The District Court, however, concluded that it was in 
the interests of all the creditors that the Ch. X petition 
be approved. It noted that the market value of the cer-
tificates was far under par and that there were lienors and 
creditors, other than the first mortgage certificate holders, 
with which the bankruptcy court, but not the state court, 
could deal. If there were a showing, for example, that 
the property was worth more than the amount of first 
mortgage indebtedness and it appeared that that excess 
value would be lost to the junior interests in the state 
proceedings, or that the state proceedings were less ade-
quate by reorganization standards than the bankruptcy 
court to protect such interests, approval of the petition 
clearly would be justified whether filed by the debtor or 
by creditors. But no such showing was made. Hence it 
was not established that continuation of the state pro-
ceedings would deny the junior creditors any benefits 
which Ch. X would afford them. Approval of the peti-
tion on the grounds advanced by the District Court could 
be made only under the composition theory of reorganiza-
tion, which Ch. X, like § 77B, rejected in favor of the full 
priority rule of the Boyd case. See Case v. Los Angeles
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Lumber Products Co., supra, p. 119, n. 14. That rule 
protects the rights of senior creditors against dilution 
either by junior creditors or by equity interests. See id., 
p. 123; Consolidated Rock Products Co. v. Du Bois, 312 
U. S. 510, 525-526, 529-530.

There remains the contention that it was in the “inter-
ests” of the certificate holders to have the proceedings 
transferred to Ch. X. In this connection, much emphasis 
is placed on numerous safeguards contained in Ch. X, 
which this Court reviewed in Securities & Exchange Com-
mission v. United States Realty & Imp. Co., 310 U. S. 
434, 448-450. And it is asserted that comparable safe-
guards are wholly or largely lacking in proceedings under 
the Schackno Act. Those considerations would be highly 
relevant and persuasive if this were a case of the usual re-
organization proceeding dealing with more than one class 
of securities under the older procedures which Ch. X was 
designed to improve and supplant. See Securities & Ex-
change Commission v. United States Realty da Imp. Co., 
supra, p. 448; H. Rep. No. 1409, 75th Cong., 1st Sess., pp. 
37 et seq. Then the safeguards afforded by Ch. X would 
have special significance in protecting the respective 
classes of investors against improvident, unfair or in-
equitable adjustments, compromises, and settlements— 
steps which are basic to the reorganization process but 
which in selfish hands led to much abuse. H. Rep. No. 
1409, 75th Cong., 1st Sess., pp. 37 et seq. But here the 
machinery of the state which is being used is the foreclo-
sure proceeding, which, so far as appears, has been invoked 
on behalf of the certificate holders alone. Presumptively, 
the result of the foreclosure will be an appropriation 
of the assets of the debtor for the benefit of the 
certificate holders exclusively. There is no showing that 
the foreclosure proceedings have been conducted in such 
a way as to jeopardize the interests of the certificate hold-
ers contrary to the design of Ch. X. There is no showing
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that assets subject to the payment of the certificates are 
being neglected. Thus it is not shown that the claim 
against the guarantee company is not being pursued or 
that its collection could better be handled in proceedings 
under Ch. X. There is no showing that the machinery 
employed or available in the state foreclosure proceeding 
to safeguard and protect the interests of those creditors 
ajter the sale is not comparable to that contained in Ch. 
X for the consummation of plans which are not only fair 
but feasible. § 221 (2). In view of the burden on a peti-
tioner to make the showing required by § 130 (7) and 
§ 146 (4), the bankruptcy court is not warranted in 
assuming, without more, that a state foreclosure proceed-
ing, instituted for and on behalf of the first mortgage 
creditors exclusively, is inadequate, measured by Ch. X 
standards, to protect their interests. The contrary course 
would result in Ch. X making greater inroads on prior 
proceedings than § 130 (7) and § 146 (4) indicate was the 
purpose.

Affirmed.

WARREN-BRADSHAW DRILLING CO. v. HALL, 
AGENT, et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 21. Argued October 16, 1942.—Decided November 9, 1942.

1. The application of the Fair Labor Standards Act depends upon the 
character of the activities of the employee. P. 90.

2. Employees seeking to recover overtime compensation and liqui-
dated damages under § 16 (b) of the Fair Labor Standards Act, 
held to have sustained the burden of proving that they were engaged 
in the production of goods for interstate commerce within the mean-
ing of the Act. P. 90.

3. Members of a rotary drilling crew, engaged within a State, as em-
ployees of an independent contractor, in partially drilling oil wells 
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(to a depth short of the oil sand stratum)—which wells were 
later “brought in” by other workmen; and some of the oil and gas 
from which, in crude form or as refined products, moved in interstate 
commerce—were engaged in a “process or occupation necessary to 
the production” of oil for interstate commerce, and were covered 
by the Fair Labor Standards Act. P. 91.

4. Assuming that this is prerequisite to the application of the Act in 
this case, there were reasonable grounds for the employer to antic-
ipate, at the time of drilling, that oil when produced by the wells 
would move into other States. P. 92.

5. In the case of an employee who is employed on the basis of an 
eight hour day at a fixed daily wage, and regularly works seven days 
a week, the fact that he is paid, and accepts, wages which are in 
excess of the statutory minimum, including the minimum for over-
time, does not constitute compliance with the overtime compen-
sation requirements of the Fair Labor Standards Act. Overnight 
Transportation Co. v. Missel, 316 U. S. 572. P. 93.

124 F. 2d 42, affirmed.

Certio rari , 316 U. S. 660, to review the affirmance of a 
judgment, 40 F. Supp. 272, against an employer in an 
action on behalf of certain of its employees for unpaid 
overtime compensation and liquidated damages under § 16 
(b) of the Fair Labor Standards Act.

Mr. Frank Settle, with whom Mr. Sam Clammer was on 
the brief, for petitioner.

Mr. Dallas Scarborough, with whom Mr. Ellis Douthit 
was on the brief, for respondents.

Solicitor General Fahy and Messrs. Irving J. Levy, 
Mortimer B. Wolf, and Peter Seitz filed a brief on behalf 
of the Administrator of the Wage and Hour Division, U. S. 
Department of Labor, as amicus curiae, urging affirmance.

Mr . Justice  Murp hy  delivered the opinion of the 
Court.

We are concerned here, as in Kirschbaum Co. v. Walling, 
316 U. S. 517, with a problem of statutory delineation, not
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constitutional power, in the application of the Fair Labor 
Standards Act1 to a particular situation. This is an action 
to recover unpaid overtime compensation and an equal 
amount as liquidated damages, brought by respondent 
employees under § 16 (b). We must decide whether re-
spondents are engaged “in the production of goods for 
commerce,” within the meaning of § 7 (a) of the Act. The 
district court held that they were so engaged, and, since 
petitioner had failed to compensate them for overtime 
hours as required by § 7 (a), accordingly rendered judg-
ment for each respondent in the appropriate amount.1 2 
The Circuit Court of Appeals affirmed with an immaterial 
modification,3 and the case comes here on certiorari.

The application of the Act depends upon the character 
of the employees’ activities. Kirschbaum Co. v. Walling, 
supra, p. 524. The burden was therefore upon respond-
ents to prove that, in the course of performing their serv-
ices for petitioner and without regard to the nature of its 
business, they were, as its employees, engaged in the pro-
duction of goods, within the meaning of the Act, and that 
such production was for interstate commerce. We agree 
with both courts below that respondents have sustained 
that burden.

Petitioner is the owner and operator of rotary drilling 
equipment and machinery, who contracts with the owners 
or lessees of oil lands to drill holes to an agreed-upon depth 
short of the oil sand stratum. When that depth is reached, 
the rotary rig is removed, and the machinery and crew 
move on to other locations. For reasons peculiar to the 
oil industry, a cable drilling crew then undertakes with 
cable tools to “bring in” the well, or else demonstrate that 
it is a dry hole. Respondents were employed by peti-

152 Stat. 1060,29 U. S. C. § 201 et seq.
240F. Supp. 272.
8124 F. 2d 42.
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tioner as members of its rotary drilling crew and worked 
on approximately thirty-two wells in the Panhandle Oil 
Field of Texas; thirty-one of those wells produced oil, 
and the other one produced gas. Petitioner was not the 
owner or lessee of any of the lands on which respondents 
drilled, and was not shown to have any interest therein or 
in the oil produced.

In § 3 (j) Congress has broadly defined the term “pro-
duced,” 4 and has provided that “an employee shall be 
deemed to have been engaged in the production of goods 
if such employee was employed in producing, manufactur-
ing, mining, handling, transporting, or in any other 
manner working on such goods, or in any process or occu-
pation necessary to the production thereof, in any State.” 
Whether or not respondents, in drilling to a specified depth 
short of oil, may be regarded as engaged in producing or 
mining—and we certainly are not to be understood as in-
timating that they may not—recognition of the obvious 
requires us to hold that, at the very least, they were en-
gaged in a “process or occupation necessary to the pro-
duction” of oil. Oil is obtained only by piercing the 
earth’s surface; drilling a well is a necessary part of the 
productive process to which it is intimately related. The 
connection between respondents’ activities in partially 
drilling wells and the capture of oil is quite substantial, 
and those activities certainly bear as “close and immedi-
ate tie” to production as did the services of the building 
maintenance workers held within the Act in Kirschbaum 
Co. v. Walling, supra, pp. 525-526.

The evidence supports the finding that some of the oil 
produced ultimately found its way into interstate com-
merce. All the wells had pipeline connections, some of 
them being with petroleum companies operating on a

4 ‘ ‘Produced’ means produced, manufactured, mined, handled, or in 
any other manner worked on in any State; . . .”
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national scale, wherein the oil was commingled with the 
production of other wells. Officials of the State of Texas 
testified that some crude oil is shipped out of the State by 
these pipelines, and that a large percentage of crude oil 
sent to refineries in Texas thereafter passes out of the 
State in the form of refined products.

Petitioner contests the applicability of the Act on the 
ground that it, as an independent contractor not finan-
cially interested in the wells, had no intention, expectation 
or belief that any oil produced would be shipped in inter-
state commerce, and cites as support United States v. 
Darby, 312 U. S. 100, 118, where it was said that the 
“production for commerce” intended by Congress includes 
“at least production of goods, which, at the time of produc-
tion, the employer, according to the normal course of his 
business, intends or expects to move in interstate com-
merce although, through the exigencies of the business, 
all of the goods may not thereafter actually enter inter-
state commerce.” Respondents counter with the propo-
sition that it is enough that the owners of the oil wells 
expected the oil produced to move across state lines, but 
the Government does not ask,5 and there is no need for, 
us to pass upon that proposition. The Act extends at 
least to the employer who expects goods to move in inter-
state commerce. United States v. Darby, supra. Assum-
ing that such expectation, or a reasonable basis therefor, 
was necessary on petitioner’s part before the application 
of the Act to petitioner, it is here present. The record 
contains ample indication that there were reasonable 
grounds for petitioner to anticipate, at the time of drilling, 
that oil produced by the wells drilled, would move into 
other states. Petitioner, closely identified as it is with

5 The Solicitor General submitted a brief on behalf of the Administra-
tor of the Wage and Hour Division, United States Department of 
Labor, as amicus curiae.
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the business of oil production, cannot escape the impact 
of the Act by a transparent claim of ignorance of the inter-
state character of the Texas oil industry. St. John v. 
Brown, 38 F. Supp. 385, 388; cf. Fleming v. Enterprise 
Box Co., 37 F. Supp. 331, 334-335, affirmed, 125 F. 
2d 897.

One final contention merits but slight consideration. 
Respondents were employed on the basis of an eight hour 
day and regularly worked seven days a week, receiving 
fixed wages ranging from $6.50 to $11 per day. There 
was no agreement providing for an hourly rate of pay or 
that the weekly salary included additional compensation 
for overtime hours. Petitioner urges that it complied 
with the overtime compensation requirements of the Act 
because respondents received wages in excess of the statu-
tory minimum wage, including time and one-half of that 
minimum wage for all overtime hours, which wages 
respondents impliedly agreed included overtime compen-
sation by accepting them. A similar argument was 
squarely rejected in Overnight Motor Co. v. Missel, 316 
U. S. 572.

Affirmed.
Mr . Justi ce  Robert s  :
I dissent, as I did in Kirschbaum Co. n . Walling, 316 

U. S. 517, and for the same reason. But I think the 
present a more extravagant application of the statute than 
that there approved. We may assume that Congress, in 
drafting the Act, had in mind the practical, as dis-
tinguished from a theoretical, distinction between what 
is national and what is local,—between what, in fact, 
touches interstate commerce and what, in truth, is 
intrastate.

The phrases on which respondents rely are these: An 
employee “who is engaged in [interstate] commerce or in 
the production of goods for [interstate] commerce,” § 7 
(a); and “ ‘Produced’ means produced, manufactured,
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mined, handled, or in any other manner worked on in any 
State; and for the purposes of this Act an employee shall 
be deemed to have been engaged in the production of 
goods if such employee was employed in producing, manu-
facturing, mining, handling, transporting, or in any other 
manner working on such goods, or in any process or occu-
pation necessary to the production thereof, in any State,” 
§ 3 (j).

The opinion disavows any thought that the respondents 
may be classed as those who mine the oil which passes 
into commerce; but this seems to be a reservation intended 
not to preclude such a holding. The Court relies, rather, 
on the Act’s inclusion of anyone employed “in any process 
or occupation necessary to the production” of goods for 
commerce.

The reasoning seems to be as follows: The oil will pass 
into commerce if it is mined. But it cannot be mined 
unless somebody drills a well. An independent con-
tractor’s men do part of the drilling. Their work is 
“necessary” to the mining and the transportation of the 
oil. So they fall within the Act.

This is to ignore all practical distinction between what 
is parochial and what is national. It is but the application 
to the practical affairs of life of a philosophic and imprac-
tical test. It is but to repeat, in another form, the old 
story of the pebble thrown into the pool, and the theo-
retically infinite extent of the resulting waves, albeit too 
tiny to be seen or felt by the exercise of one’s senses.

The labor of the man who made the tools which drilled 
the well, that of the sawyer who cut the wood incidentally 
used, that of him who mined the iron of which the tools 
were made, are all just as necessary to the ultimate extrac-
tion of oil as the labor of respondents. Each is an ante-
cedent of the consequent,—the production of the goods for 
commerce. Indeed, if respondents were not fed, they 
could not have drilled the well, and the oil would not have
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gone into commerce. Is the cook’s work “necessary” to 
the production of the oil, and within the Act?

I think Congress could not and did not intend to exert 
its granted power over interstate commerce upon what in 
practice and common understanding is purely local ac-
tivity, on the pretext that everything everybody does is a 
contributing cause to the existence of commerce between 
the States, and in that sense necessary to its existence.

RIGGS, SPECIAL GUARDIAN, v. DEL DRAGO et  al .
CERTIORARI TO THE SURROGATE’S COURT OF NEW YORK 

COUNTY, NEW YORK.

No. 30. Argued October 20, 1942.—Decided November 9, 1942.

1. Section 124 of the New York Decedent Estate Law, requiring that, 
unless otherwise directed by the decedent’s will, the burden of any 
federal estate tax paid by the executor or administrator be appor-
tioned among the beneficiaries of the estate, is not in conflict with 
the federal estate tax law (Internal Revenue Code, § 800 et seq.), 
and does not contravene the supremacy clause of the Federal Con-
stitution. Pp. 97, 102.

The intent of Congress was that the federal estate tax should be 
paid out of the estate as a whole, and that the distribution of the 
remaining estate and the ultimate impact of the federal tax should 
be determined under the state law. The provisions of the Revenue 
Act of 1916 and subsequent Acts, their legislative history and ad-
ministrative interpretation support this conclusion; and §§ 826 
(b), 826 (c), and 826 (d) of the Internal Revenue Code do not 
require a different result.

2. Nor does the fact that the ultimate incidence of the federal estate 
tax is thus governed by state law violate the constitutional require-
ment of geographical uniformity in federal taxation. P. 102.

287 N. Y. 61, 38 N. E. 2d 131, reversed.

Certi orari , 315 U. S. 795, to review a decision of the 
Court of Appeals of New York, holding unconstitutional 
Section 124 of the New York Decedent Estate Law. The 
Surrogate’s Court entered its order upon the remittitur 
of the Court of Appeals.
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Mr. John W. Davis, with whom Mr. Otis T. Bradley was 
on the brief, for petitioner.

Mr. Henry Cohen, with whom Mr. Ludwig M. Wilson 
was on the brief, for Giovanni del Drago et al.; Mr. 
Anthony J. Caputo submitted for Byron Clark, Jr., Execu-
tor; and Mr. Harold W. Hastings submitted for Harold W. 
Hastings, Special Guardian,—respondents.

Briefs of amici curiae were filed by Solicitor General 
Fahy, Assistant Attorney General Clark, and Messrs. Sew-
all Key, Arnold Raum, and Valentine Brookes on behalf 
of the United States; by Messrs. John J. Bennett, Jr., At-
torney General of the State of New York, and Henry Ep-
stein, Solicitor General, on behalf of that State (with the 
States of Florida, Vermont, Georgia, Arkansas, New 
Mexico, and Michigan, by their respective Attorneys Gen-
eral, joining in the brief); by Messrs. Harrison Tweed and 
Weston Vernon, Jr.; and by Mr. George Gray Zabriskie on 
behalf of Arnold Wood, Jr.,—all in support of petitioner.

Mr. Bethuel M. Webster filed a brief on behalf of Mary 
Ann Blumenthal, as amicus curiae, urging affirmance.

Mr . Justice  Murp hy  delivered the opinion of the 
Court.

The question for decision is whether § 124 of the New 
York Decedent Estate Law,1 which provides in effect that, 
except as otherwise directed by the decedent’s will, the 
burden of any federal death taxes paid by the executor or 
administrator shall be spread proportionately among the 
distributees or beneficiaries of the estate, is unconstitu-
tional because in conflict with the federal estate tax law, 
Internal Revenue Code, § 800 et seq.

1 Chapter 709, Laws of 1930.
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Testatrix, a resident of New York, died on October 8, 
1937, leaving a will dated March 27, 1934, which, after 
certain gifts of personal effects and small sums of cash, 
bequeathed $300,000 outright to respondent Giovanni del 
Drago, and created a trust of $200,000 for the benefit of 
respondent Marcel del Drago during his life, with remain-
der over upon his death. The residue of testatrix’s estate 
was left in trust for the benefit of Giovanni during his life, 
with remainder over upon his death. The will contained 
no reference to the payment of estate or inheritance 
taxes.

The executors paid approximately $230,000 on account 
of the federal estate tax, and then asked the Surrogate, in 
a petition for the settlement of their account, to deter-
mine whether that payment should be equitably appor-
tioned among all the persons beneficially interested in the 
estate, pursuant to § 124 of the Decedent Estate Law. 
Giovanni and Marcel del Drago answered, raising objec-
tions to the constitutionality of § 124. Petitioner, who 
was appointed special guardian to represent the interests 
of the infant remaindermen under the residuary trust, 
urged that the tax be apportioned. The Surrogate over-
ruled the constitutional objections, and directed appor-
tionment.2 The New York Court of Appeals, by a divided 
court, reversed, holding § 124 repugnant to the federal 
estate tax law—particularly to § 826 (b) of the Internal 
Revenue Code—and in violation of the supremacy (Art. 
VI, cl. 2) and the uniformity (Art. I, § 8, cl. 1) clauses of 
the Constitution.3 The importance of the question moved 
us to grant certiorari.

We are of opinion that Congress intended that the fed-
eral estate tax should be paid out of the estate as a whole,

2175 Mise. (N. Y.) 489,23 N. Y. 8.2d 943.
3 287 N.Y. 61,38 N. E. 2d 131.

503873—43-----14
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and that the applicable state law as to the devolution of 
property at death should govern the distribution of the 
remainder and the ultimate impact of the federal tax; ac-
cordingly, § 124 is not in conflict with the federal estate 
tax law. This conclusion is based upon the provisions of 
the Revenue Act of 1916, 39 Stat. 756, and subsequent 
acts, their legislative history and their administrative 
interpretation.

In the Act of 1916 Congress turned from the previous 
century’s inheritance tax upon the receipt of property by 
survivors (see Knowlton v. Moore, 178 U. S. 41 ; Scholey v. 
Rew, 23 Wall. 331) to an estate tax upon the transmission 
of a statutory “net estate” by a decedent. That act di-
rected payment by the executor in the first instance, § 207, 
but provided also for payment in the event that he failed 
to pay, § 208. It did not undertake in any manner to 
specify who was to bear the burden of the tax. Its leg-
islative history indicates clearly that Congress did not 
contemplate that the Government would be interested in 
the distribution of the estate after the tax was paid, and 
that Congress intended that state law should determine 
the ultimate thrust of the tax.4 That Congress, from

4 Congressman Cordell Hull, one of the supporters of the 1916 Act 
and its reputed draftsman, declared: “Under the general laws of de-
scent the proposed estate tax would be first taken out of the net estate 
before distribution, and distribution made under the same rule that 
would otherwise govern it. Where the decedent makes a will he can 
allow the estate tax to fasten on his net estate in the same manner, or 
if he objects to this equitable method of imposing it upon the entire net 
estate before distribution he can insert a residuary clause or other 
provision in his will, the effect of which would more or less change the 
incidence of the tax.” 53 Cong. Rec. 10657.

Congressman Kitchin, Chairman of the House Ways and Means 
Committee, stated: “We levy an entirely different system of inherit-
ance taxes. We levy the tax on the transfer of the flat or whole 
net estate. We do not follow the beneficiaries and see how much this 
one gets and that one gets, and what rate should be levied on lineal 
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1916 onward, has understood local law as governing the 
distribution of the estate after payment of the tax (with 
the limited exceptions created by § 826 (c) and (d) of the 
Internal Revenue Code, to be discussed presently) is con-
firmed by § 812 (d) of the Code, dealing with charitable 
deductions, which recognizes that estate taxes may be pay-
able in whole or in part out of certain bequests, etc., “by 
the law of the jurisdiction under which the estate is ad-
ministered.” 5 6 The administrative interpretation has been 
in accord,6 and that has been the understanding of the 
federal courts,7 and of some state courts.8

and what on collateral relations, but we simply levy on the net estate. 
This also prevents the Federal Government, through the Treasury De-
partment, going into the courts contesting and construing wills and 
statutes of distribution.” 53 Cong. Rec. app. p. 1942.

5 Section 812 (d) was first enacted as § 303 (a) of the 1924 Act, 43 
Stat. 253. It was repealed by § 323 (a) of the 1926 Act, 44 Stat. 9, 
and reenacted by § 807 of the 1932 Act, 47 Stat. 169. The committee 
reports accompanying the 1932 Act recognize that local law determines 
the ultimate incidence of the federal estate tax. H. Rep. No. 708, 72d 
Cong., 1st Sess., p. 49; S. Rep. No. 665, 72d Cong., 1st Sess., p. 52. 
See also Article 44 of Regulations 68 and Regulations 80; § 81.84 of 
Regulations 105.

6 The Treasury has taken the position, at least since 1922, that it has 
no interest in the distribution of the burden of the estate tax. See 
Article 85 of Regulations 63; Article 87 of Regulations 68, Regulations 
70 (1926 and 1929 eds.), and Regulations 80 (1934 and 1937 eds.); 
and § 81.84 of Regulations 105.

7 Edwards v. Slocum, 287 F. 651, 653, affirmed, 264 U. S. 61, 63; 
F. M. C. A. v. Davis, 264 U. S. 47, 51; New York Trust Co. v. Eisner, 
256 U. S. 345, 349; Hepburn v. Winthrop, 65 App. D. C. 309, 83 F. 
2d 566, 572.

8 Amoskeag Trust Co. v. Trustees of Dartmouth College, 89 N. H. 
471, 200 A. 786; Thompson v. Union Mercantile Trust Co., 164 Ark. 
411, 262 S. W. 324; Henderson N. Usher, 125 Fla. 709, 170 So. 846. 
And see In re Newton’s Estate, 74 Pa. Super. Ct. 361; Plunkett v. Old 
Colony Trust Co., 233 Mass. 471,124 N. E. 265; Corbin v. Townshend, 
92 Conn. 501, 103 A. 647; Gaede v. Carroll, 114 N. J. Eq. 524, 169 
A. 172.
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In reaching a contrary result, the court below relied pri-
marily upon § 826 (b) .* 9 But that section does not direct 
how the estate is to be distributed, nor does it determine 
who shall bear the ultimate burden of the tax. As pointed 
out before, while the federal statute normally contem-
plates payment of the tax before the estate is distributed, 
§ 822 (b) of the Code, provision is made for collection of 
the tax if distribution should precede payment, § 826 (a). 
If any distributee is thus called upon to pay the tax, 
§ 826 (b) provides that such person “shall be entitled to 
reimbursement out of any part of the estate still undis-
tributed or by a just and equitable contribution by the 
persons whose interest in the estate of the decedent would 
have been reduced if the tax had been paid before the 
distribution of the estate.” By that section Congress 
intended to protect a distributee against bearing a greater 
burden of the tax than he would have sustained had the

But compare Matter of Hamlin, 226 N. Y. 407, 124 N. E. 4; Farm-
ers’ Loan & Trust Co. v. Winthrop, 238 N. Y. 488, 144 N. E. 769; 
Matter of Oakes, 248 N. Y. 280, 162 N. E. 79; Bemis v. Converse, 246 
Mass. 131,140 N. E. 686.

9 This section was originally enacted as part of § 208 of the Act of 
1916. Its full text is as follows:

Sec . 826. Col le ct io n  of  Unpai d  Tax .

(b) Reimbursement out of estate. If the tax or any part thereof 
is paid by, or collected out of that part of the estate passing to or in 
the possession of, any person other than the executor in his capacity 
as such, such person shall be entitled to reimbursement out of any part 
of the estate still undistributed or by a just and equitable contribution 
by the persons whose interest in the estate of the decedent would have 
been reduced if the tax had been paid before the distribution of the 
estate or whose interest is subject to equal or prior liability for the pay-
ment of taxes, debts, or other charges against the estate, it being the 
purpose and intent of this subchapter that so far as is practicable and 
unless otherwise directed by the will of the decedent the tax shall be 
paid out of the estate before its distribution.
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tax been carved out of the estate prior to distribution; 
any doubt that this is the proper construction is removed 
by the concluding clause of the section, specifically stating 
that it is “the purpose and intent of this subchapter that 
so far as is practicable and unless otherwise directed by 
the will of the decedent the tax shall be paid out of the 
estate before its distribution.” Section 826 (b) does not 
command that the tax is a non-transferable charge on the 
residuary estate; to read the phrase “the tax shall be paid 
out of the estate” as meaning “the tax shall be paid out 
of the residuary estate” is to distort the plain language of 
the section and to create an obvious fallacy. For in some 
estates there may be no residue, or else one too small to 
satisfy the tax; resort must then be had to state law to 
determine whether personalty or realty, or general, demon-
strative or special legacies abate first. In short. § 826 (b), 
especially when cast in the background of Congressional 
intent, discussed before, simply provides that, if the tax 
must be collected after distribution, the final impact of 
the tax shall be the same as though it had first been taken 
out of the estate before distribution, thus leaving to 
state law the determination of where that final impact 
shall be.

Respondents also rely on § 826 (c),10 11 authorizing the 
executor to collect the proportionate share of the tax from 
the beneficiary of life insurance includable in the gross 
estate by reason of § 811 (g), and § 826 (d),11 authorizing 
similar action against a person receiving property subject 
to a power which is taxable under § 811 (f), as forbidding 
further apportionment by force of state law against other

10 This section was first adopted in § 408 of the 1918 Act, 40 Stat. 
1057. See H. Rep. No. 767, 65th Cong., 2d Sess.

11 This section was added by § 403 (c) of the Revenue Act of 1942, 
approved October 21, 1942. See H. Rep. No. 2333, 77th Cong., 2d 
Sess., p. 161.
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distributees.12 But these sections deal with property 
which does not pass through the executor’s hands, and the 
Congressional direction with regard to such property is 
wholly compatible with the intent to leave the determina-
tion of the burden of the estate tax to state law as to 
properties actually handled as part of the estate by the 
executor.

Since § 124 of the New York Decedent Estate Law is 
not in conflict with the federal estate tax statute, it does 
not contravene the supremacy clause of the Constitution. 
Nor does the fact that the ultimate incidence of the federal 
estate tax is governed by state law violate the requirement 
of geographical uniformity. Cf. Phillips v. Commissioner, 
283 U. S. 589, 602.

The judgment is reversed and the cause remanded for 
further proceedings not inconsistent with this opinion.

Reversed.

HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. OHIO LEATHER CO.* *

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT.

No. 40. Argued October 21, 1942.—Decided November 9, 1942.

1. A corporation claiming a credit under § 26 (c) (2) of the Revenue 
Act of 1936, in the computation of the tax imposed by that Act 
on undistributed profits, has the burden of showing compliance with 
the exact terms of the Section. P. 106.

2. The obligation of the taxpayer’s contract in each of these cases, 
to pay a specified portion of the earnings of the taxable year upon

12 This argument was accepted in Bemis v. Converse, 246 Mass. 131, 
140 N. E. 686, and Farmers’ Loan <& Trust Co. v. Winthrop, 238 N. Y. 
488,144 N. E. 769.

* Together with No. 41, Helvering, Commissioner of Internal 
Revenue, v. Strong Mfg. Co., and No. 42, Helvering, Commissioner 
of Internal Revenue, v. Warren Tool Corp., also on writs of certiorari, 
316 U. S. 651, to the Circuit Court of Appeals for the Sixth Circuit.
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indebtedness, was only that payment should be made on or before 
a certain date subsequent to the close of the taxable year; and a 
credit in computing the tax on undistributed profits was not allow-
able under § 26 (c) (2) of the Revenue Act of 1936, since the con-
tract did not require the specified portion of earnings “to be paid 
within the taxable year” or “to be irrevocably set aside within the 
taxable year,” within the meaning of the Section. P. 107.

3. That a taxpayer with such a contract might be constrained by 
prudent business judgment or by the possibility of fiduciary liability 
to refrain from using the portion of earnings involved or actually to 
set it aside, is immaterial. Nor is it material that anticipatory 
payments were in fact made within the taxable year. P. 107.

4. Section 43 of the Revenue Act of 1936 is inapplicable here, since 
the question is not whether the taxpayers made payment, either 
on a cash or on an accrual basis, within the taxable year, but whether 
their contracts required them to pay or to “irrevocably set aside” 
within the taxable year. P. 108.

5. That the interpretation of a tax deduction statute in accordance 
with its plain meaning produces harsh results is a matter for Con-
gress and not the courts. P. 110.

6. The legislative history of § 26 (c) (2) does not support the con-
tention that the Section embraces the contracts involved here. 
P. 110.

124 F. 2d 360, 397, reversed.

Certi orari , 316 U. S. 651, to review the affirmance of 
decisions of the Board of Tax Appeals (No. 41, 41 B. T. A. 
1273) redetermining tax deficiencies.

Mr. Valentine Brookes argued the cause, and Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key, Edward First, and Richard S. Salant 
were on the brief, for petitioner.

Mr. Donald J. Lynn for the Ohio Leather Company; 
Mr. Raymond S. Powers, with whom Mr. Arthur Morgan 
was on the brief, for the Strong Manufacturing Company; 
and Mr. Raymond T. Sawyer, Jr., with whom Mr. Ray-
mond T. Jackson was on the brief, for the Warren Tool 
Corporation,—respondents.
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Mr . Justic e Murphy  delivered the opinion of the 
Court.

The issue is whether respondents are entitled to certain 
claimed credits against their undistributed profits tax for 
the 1936 taxable year1 by virtue of § 26 (c) (2) of the 
Revenue Act of 1936, 49 Stat. 1648.1 2

In each of these cases the taxpayer corporation con-
tracted prior to May 1, 1936, by a written agreement, to 
apply a percentage of its net earnings of a particular 
calendar year to an indebtedness of the corporation; in 
each case the agreement expressly provided only that the 
payment of the specified percentage was to be made on 
or before a certain date—April 1 in the case of the Ohio 
Leather Company and Warren Tool Corporation, and 
April 15 in the case of the Strong Manufacturing Com-
pany—in the year following the calendar year during

1 Taxpayer in No. 42 is also claiming a credit for the 1937 taxable 
year.

2 Sec . 26. Cre di ts  of  Cor por at io ns .
In the case of a corporation the following credits shall be allowed to 

the extent provided in the various sections imposing tax—

(c) Contracts Restricting Payment of Dividends.—

(2) Disposition of Profits of Taxable Year.—An amount equal to 
the portion of the earnings and profits of the taxable year which is 
required (by a provision of a written contract executed by the cor-
poration prior to May 1, 1936, which provision expressly deals with 
the disposition of earnings and profits of the taxable year) to be paid 
within the taxable year in discharge of a debt, or to be irrevocably set 
aside within the taxable year for the discharge of a debt ; to the extent 
that such amount has been so paid or set aside. For the purposes of 
this paragraph, a requirement to pay or set aside an amount equal to 
a percentage of earnings and profits shall be considered a requirement 
to pay or set aside such percentage of earnings and profits. As used 
in this paragraph, the word “debt” does not include a debt incurred 
after April 30,1936.
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which the net earnings arose.3 However, the specified 
percentage was actually paid during the taxable year in 
each case. By reason of these contracts and payments, 
taxpayers have sought to avail themselves of the credit 
authorized by § 26 (c) (2), which relieves from the tax 
on undistributed profits, imposed by § 14 of the 1936 Act, 
any profits which may not be distributed because of a 
contract requiring that a portion of earnings of the tax-
able year be paid or irrevocably set aside within the tax-
able year for the discharge of a debt. The Commissioner 
of Internal Revenue determined that the credits claimed 
should not be allowed, and assessed deficiencies in each 
case. The Board of Tax Appeals overruled the Commis-

3 The relevant contractual provisions in each case are as follows:

No. 40
By an indenture entered into on April 17, 1936, the Ohio Leather 

Company covenanted to pay $25,000 annually to a trustee to create 
a sinking fund for the security of its debentures, and further cov-
enanted that it would “on or before the next succeeding first day of 
April, pay an amount equal to ten percent (10%) of the net earnings 
earned by the Company during the fiscal year ending on the thirty- 
first day of the next preceding December, as such net earnings are 
defined hereinafter in the Article, which sums and amounts shall be 
held by the Trustee for the security of all outstanding Debentures 
until paid out as hereinafter provided.”

No. 41
By a note and mortgage agreement executed April 15, 1932, the 

Strong Manufacturing Company bound itself to apply forty per centum 
of its net earnings upon its unpaid obligation. The mortgage provided:

The Company covenants and agrees that until the principal and 
interest of the note hereby secured shall have been fully paid and 
beginning on January 1st, One Thousand nine hundred thirty-four, the 
Company will apply forty per centum (40%) per annum of its net 
earnings for any calendar year in payment of the interest accruing and 
becoming payable upon such note in such year, and the balance of the 
Principal amount of such note unpaid prior to April 15th in such year; 
provided, however, that the covenant herein made shall not be con-
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sioner, and the Circuit Court of Appeals affirmed.4 * We 
granted certiorari because of an asserted conflict with 
Antietam Hotel Corp. v. Commissioner, 123 F. 2d 274.®

Since § 26 (c) (2) grants a special credit in the nature of 
a deduction, the taxpayer must sustain the burden of 
showing compliance with its exact terms. Helvering N. 
Northwest Steel Mills, 311 U. S. 46, 49; White v. United 
States, 305 U. S. 281,292; New Colonial Ice Co. v. Helver-
ing, 292 U. S. 435, 440. We agree with the Commissioner 
that taxpayers have not carried that burden.

Section 26 (c) (2) expressly sets up three specific condi-
tions precedent with which a corporation devoting part 
of its earnings to the payment of debts rather than the 
payment of dividends must comply before it is entitled 
to relief from the tax on undistributed profits—(1) there 
must be a written contract executed by the corporation

strued to relieve the Company from the payment on April 15th in 
such year of the installment specified for payment by the terms of 
said note nor of the regular interest payments in such year, likewise 
as specified in said note.

“Settlement for all amounts becoming payable under this provision 
in excess of the principal and interest payments absolutely required 
in the calendar year as of which such net earnings are determined 
shall be made by the Company to the Bank not later than April 15th 
of the succeeding year.”

No. 42
On November 1, 1932, the Warren Tool Corporation executed a first 

mortgage and deed of trust to secure a bond issue. The mortgage 
contained a sinking fund provision which required the Corporation, on 
and after April 1, 1935, to pay to the trustee “on or before the 1st day 
of April of each year thereafter to and including April 1, 1942, a sum 
of money equal to Twenty-five Per Cent (25%) of its net earnings for 
the calendar year next preceding.”

4 An opinion was written only in Commissioner v. Strong Mfg. Co., 
124 F. 2d 360. The other two cases were per curiam affirmances on 
the authority of that opinion. 124 F. 2d 397.

’Compare Helvering v. Moloney Electric Co., 120 F. 2d 617, 621.
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prior to May 1, 1936; (2) this contract must contain a 
provision expressly dealing with the disposition of earn-
ings and profits of the taxable year; and (3) this con-
tract must contain a provision requiring that a portion of 
such earnings and profits either (a) “be paid within the 
taxable year in discharge of a debt,” or (b) “be irrevocably 
set aside within the taxable year for the discharge of a 
debt.” A taxpayer whose contract satisfies each of these 
three requirements is entitled to a credit to the extent of 
the amount which has been so paid or irrevocably set 
aside.

While taxpayers have met the first two statutory re-
quirements—the written contracts antedate May 1, 1936, 
and contain provisions expressly dealing with the dis-
position of earnings for the taxable year—, they have not 
met the third one.6 The contracts clearly contain no pro-
vision requiring the payment of earnings “within the 
taxable year in discharge of a debt.” Nor do they, con-
trary to taxpayers’ assertion, require the irrevocable set-
ting aside of earnings “within the taxable year for the 
discharge of a debt,” within the meaning of § 26 (c) (2). 
The contracts are wholly silent in respect of any setting 
aside; they do not in terms require taxpayers to set aside 
the amount due, nor do they direct any segregation or 
physical retention whatsoever. The only requirement 
is that taxpayers pay on or before a date after the close of 
the taxable year. This is not enough. Until that date 
taxpayers were free to use the specified percentages as they 
pleased, so far as the agreements were concerned. That 
prudent business judgment, or the possibility of fiduciary 
liability imposed by operation of law might have con-

6 This holding makes it unnecessary to consider the Commissioner’s 
contention that the Strong Manufacturing Company did not meet the 
second requirement as to $5,000 of the $46,500 paid in 1936, because 
it was obligated to pay that sum by April 15, 1937, even in the event 
that there were no earnings in 1936.
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strained taxpayers to refrain from using these percentages 
and actually to set them aside is immaterial; such setting 
aside was not required by the terms of the written con-
tracts, and therefore did not satisfy §26 (c) (2). Cf. 
Helvering N. Northwest Steel Mills, 311 U. S. 46, 52. 
Likewise, the fact that taxpayers actually irrevocably set 
the funds aside by anticipatory payments within the tax-
able year is of no moment, because these payments were 
voluntary and not pursuant to the command of the 
agreements.

That Congress did not intend that the statutory condi-
tion of an irrevocable setting aside would be satisfied by a 
contract which, without more, merely requires that a per-
centage of earnings of the taxable year be paid in some 
future year for the discharge of a debt, is evident, because 
such a construction reduces the alternative condition of 
§ 26 (c) (2), relating to actual payment within the taxable 
year, to a meaningless superfluity. The date specified 
for payment would become immaterial for all purposes if 
the mere requirement by contract of future payment out 
of earnings in a given year automatically entails an 
“irrevocable setting aside” within that year.

Taxpayers here place great emphasis upon the different 
prepositions used in the alternative phrases—“to be paid 
within the taxable year in discharge of a debt, or to be 
irrevocably set aside within the. taxable year for the dis-
charge of a debt”—to show that payment may be made 
after the taxable year compatibly with § 26 (c) (2). 
True enough, payment can be postponed to a future year 
and a credit allowed if, but only if, the contract directing 
such future payments requires, in terms, the irrevocable 
setting aside within the taxable year of those future pay-
ments. The instant contracts do not so provide.

Respondents, the Ohio Leather Company and Warren 
Tool Corporation, contend that because they were on 
an accrual basis of accounting, they were entitled to the
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credit by virtue of § 43,7 which states that it is to be dis-
regarded in computing the credit provided by § 27 and 
makes no statement with regard to § 26. The contention 
is without merit because principles of accrual accounting 
have no bearing on the question of whether a contract in 
terms requires a payment or an irrevocable setting aside 
within the taxable year. The question here is not whether 
taxpayers made payment, either on a cash or an accrual 

"basis, within the taxable year, but whether their contracts 
required them to pay or irrevocably set aside within the 
taxable year.

Taxpayers insist that it would be unreasonable to hold 
that only contracts expressly requiring payment or an 
irrevocable setting aside of a percentage of earnings within 
the taxable year satisfy § 26 (c) (2), because many cor-
porations are unable to determine their earnings until 
after the close of their fiscal year, and consequently their 
contracts disposing of a percentage of earnings in satis-
faction of debt customarily allow some short period after 
the close of the year, before payment is required. The 
legislative history of the 1936 Act reveals that Congress 
was conversant with the problem of computing earnings 
before the end of the taxable year, in connection with 
dividend payments, but declined to act.8 Corporations

7 “Sec . 43. Per io d  for  Whi ch  Ded uc ti on s  an d  Cre di ts  Tak e n . 
“The deductions and credits (other than the dividends paid credit 

provided in section 27) provided for in this title shall be taken for the 
taxable year in which ‘paid or accrued’ or ‘paid or incurred,’ dependent 
upon the method of accounting upon the basis of which the net income 
is computed, . . .”

8 The original House bill (H. R. 12395, 74th Cong., 2d Sess., intro-
duced at 80 Cong. Rec. 5978) provided for the use of the “dividend 
year” in computing undistributed net income under § 13 and dividend 
credit under § 15. Section 27 defined “dividend year” as the period 

ginning on the 15th day of the third month after the day before the 
beginning of the taxable year, and ending on the 14th day of the third 
month after the close of the taxable year. Thus, where the calendar 
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with oral contracts, or written contracts executed after 
May 1, 1936, dealing with the disposition of profits in 
satisfaction of debts, also probably think § 26 (c) (2) is a 
most unreasonable statute. But arguments urging the 
broadening of a tax deduction statute beyond its plain 
meaning to avoid harsh results are more properly ad-
dressed to Congress than to the courts. White v. United 
States, 305 U. S. 281, 292.9

Finally, taxpayers contend that the legislative history 
of § 26 (c) (2) supports the view that their contracts are 
covered by that section. An examination of the entire 
legislative background of the undistributed profits tax 
demonstrates, contrary to taxpayers’ contentions, that 
Congress intended the tax to be imposed primarily upon 
income not distributed in the form of dividends, rather 
than only upon corporate income which was not dis-
tributed at all, and accordingly meant to limit severely 
credits for a corporation’s payment of debts and precisely 
to define the area in which taxpayers were to be entitled 
to the credit. Thus, while the original House bill con-
tained complicated provisions affording some relief to cor-
porations with deficits, or contractually obligated either 
to pay debts or not to pay dividends, the Senate Finance

year and the taxable year coincided, the “dividend year” would cover 
the period from March 15 of the taxable year to March 14 of the fol-
lowing year. Congressman Hill, chairman of the subcommittee of the 
House Ways and Means Committee, explained that the “dividend year” 
was designed to allow corporations time to cast up their accounts after 
the close of the taxable year and then determine what dividends should 
be distributed. 80 Cong. Rec. 6005. Nevertheless, Congressman Hill 
later offered, and the House adopted, a committee amendment sub-
stituting the “taxable year” for the “dividend year.” 80 Cong. Rec. 
6308. See also 80 Cong. Rec. 10265.

9 Appeals to Congress because of the limited scope of § 26 (c) (2) 
were successful in 1938. Section 27 (a) (4) of the Revenue Act of 1938 
allows a credit without reference to the particular terms or requirements 
pf the indebtedness. See H. Rep. No. 1860, 75th Cong., 3d Sess., p. 4.
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Committee struck them all out, substituting only a pro-
vision dealing with a credit for contractual prohibitions 
against the payment of dividends.10 11 An amendment 
offered from the Senate floor, giving a broad credit for all 
portions of adjusted net income used to purchase or replace 
machinery, equipment, etc., or “expended or applied dur-
ing the taxable year for the liquidation, payment, or 
reduction of the principal of any bona-fide indebtedness 
outstanding at the date of enactment of this Act,” was 
rejected.11 The much narrower amendment which 
became § 26 (c) (2) was then offered, with little explana-
tion other than that it was intended to supplement the 
credit for contractual prohibition against dividend pay-
ments, the provision which became § 26 (c) (I).12

We conclude that the judgments below were erroneous. 
Accordingly they are reversed, and the causes remanded 
with directions to uphold the determination of the 
Commissioner.

Reversed.

WICKARD, SECRETARY OF AGRICULTURE, 
et  al . v. FILBURN.

app eal  from  the  dis trict  court  of  the  united  states  
FOR THE SOUTHERN DISTRICT OF OHIO.

No. 59. Argued May 4, 1942. Reargued October 13, 1942.—Decided 
November 9, 1942.

1. Pending a referendum vote of farmers upon wheat quotas pro-
claimed by the Secretary of Agriculture under the Agricultural Ad-
justment Act of 1938, the Secretary made a radio address in which 
he advocated approval of the quotas and called attention to the 
recent enactment by Congress of the amendatory act, later approved 

10 This legislative history is discussed in Helvering v. Northwest 
Steel Mills, 311 U. S. 46, 50.

1180 Cong. Rec. 9055, 9070, 74th Cong., 2d Sess.
J2 80 Cong. Rec. 9071, 74th Cong., 2d Sess.
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May 26, 1941. The speech mentioned the provisions of the amend-
ment for increase of loans on wheat but not the fact that it also 
increased the penalty on excess production, and added that because 
of the uncertain world situation extra acreages of wheat had been 
deliberately planted and "farmers should not be penalized because 
they have provided insurance against shortages of food.” There 
was no evidence that the subsequent referendum vote approving the 
quotas was influenced by the speech. Held, that, in any event and 
even assuming that the penalties referred to in the speech were those 
prescribed by the Act, the validity of the vote was not thereby af-
fected. P. 117.

2. The wheat marketing quota and attendant penalty provisions of 
the Agricultural Adjustment Act of 1938, as amended by the Act of 
May 26, 1941, when applied to wheat not intended in any part 
for commerce but wholly for consumption on the farm are within 
the commerce power of Congress. P. 118.

3. The effect of the Act is to restrict the amount of wheat which 
may be produced for market and the extent as well to which one 
may forestall resort to the market by producing for his own needs. 
P. 127.

4. That the production of wheat for consumption on the farm may be 
trivial in the particular case is not enough to remove the grower 
from the scope of federal regulation, where his contribution, taken 
with that of many others similarly situated, is far from trivial. 
P. 127.

5. The power to regulate interstate commerce includes the power to 
regulate the prices at which commodities in that commerce are 
dealt in and practices affecting such prices. P. 128.

6. A factor of such volume and variability as wheat grown for home 
consumption would have a substantial influence on price conditions 

... on the wheat market, both because such wheat, with rising prices, 
may flow into the market and check price increases and, because, 
though never marketed, it supplies the need of the grower which 
would otherwise be satisfied by his purchases in the open market. 
P. 128.

7. The amendatory Act of May 26, 1941, which increased the penalty 
upon “farm marketing excess” and included in that category wheat 
which previously had not been subject to penalty, held not inva 
as retroactive legislation repugnant to the Fifth Amendment when 
applied to wheat planted and growing before it was enacted but 
harvested and threshed thereafter. P. 131.

43 F. Supp. 1017, reversed.
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Appeal  from a decree of the District Court of three 
judges which permanently enjoined the Secretary of Agri-
culture and other appellants from enforcing certain pen-
alties against the appellee, a farmer, under the Agricul-
tural Adjustment Act.

Solicitor General Fahy, with whom Assistant Attorney 
General Arnold and Messrs. Robert L. Stern, John S. L. 
Yost, W. Carroll Hunter, and Robert H. Shields were on 
the briefs, on the original argument and on the reargument 
(Mr. James C. Wilson was also on the brief on the original 
argument), for appellants.

Messrs. Webb R. Clark and Harry N. Routzohn, with 
whom Mr. Robert S. Nevin was on the briefs, for appellee.

Messrs. William Lemke, Louis M. Day, and T. A. Bill- 
ingsly filed a brief, as amici curiae, in support of appellee.

Mr . Justi ce  Jackson  delivered the opinion of the 
Court.

The appellee filed his complaint against the Secretary 
of Agriculture of the United States, three members of the 
County Agricultural Conservation Committee for Mont-
gomery County, Ohio, and a member of the State Agri-
cultural Conservation Committee for Ohio. He sought 
to enjoin enforcement against himself of the marketing 
penalty imposed by the amendment of May 26, 1941,1 to 
the Agricultural Adjustment Act of 1938,1 2 upon that part 
of his 1941 wheat crop which was available for marketing 
in excess of the marketing quota established for his farm. 
He also sought a declaratory judgment that the wheat 
marketing quota provisions of the Act as amended and 
applicable to him were unconstitutional because not sus-

155 Stat. 203, 7 U. S. C. (Supp. No. I) § 1340.
2 52 Stat. 31, as amended, 7 U. S. C. § 1281 et seq.

503873°—43___ is
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tainable under the Commerce Clause or consistent with 
the Due Process Clause of the Fifth Amendment.

The Secretary moved to dismiss the action against him 
for improper venue, but later waived his objection and 
filed an answer. The other appellants moved to dismiss 
on the ground that they had no power or authority to en-
force the wheat marketing quota provisions of the Act, 
and after their motion was denied they answered, re-
serving exceptions to the ruling on their motion to dis-
miss.3 The case was submitted for decision on the 
pleadings and upon a stipulation of facts.

The appellee for many years past has owned and 
operated a small farm in Montgomery County, Ohio, 
maintaining a herd of dairy cattle, selling milk, raising 
poultry, and selling poultry and eggs. It has been his 
practice to raise a small acreage of winter wheat, sown in 
the Fall and harvested in the following July; to sell a 
portion of the crop; to feed part to poultry and livestock 
on the farm, some of which is sold; to use some in making 
flour for home consumption; and to keep the rest for the 
following seeding. The intended disposition of the crop 
here involved has not been expressly stated.

In July of 1940, pursuant to the Agricultural Adjust-
ment Act of 1938, as then amended, there were established 
for the appellee’s 1941 crop a wheat acreage allotment of 
11.1 acres and a normal yield of 20.1 bushels of wheat an 
acre. He was given notice of such allotment in July of 
1940, before the Fall planting of his 1941 crop of wheat, 
and again in July of 1941, before it was harvested. He 
sowed, however, 23 acres, and harvested from his 11.9 
acres of excess acreage 239 bushels, which under the terms 
of the Act as amended on May 26, 1941, constituted farm

8 Because of the conclusion reached as to the merits, we need not 
consider the question whether these appellants would be proper 
if our decision were otherwise.
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marketing excess, subject to a penalty of 49 cents a bushel, 
or $117.11 in all. The appellee has not paid the penalty 
and he has not postponed or avoided it by storing the excess 
under regulations of the Secretary of Agriculture, or by 
delivering it up to the Secretary. The Committee, there-
fore, refused him a marketing card, which was, under the 
terms of Regulations promulgated by the Secretary, 
necessary to protect a buyer from liability to the penalty 
and upon its protecting lien.4

The general scheme of the Agricultural Adjustment Act 
of 1938 as related to wheat is to control the volume mov-
ing in interstate and foreign commerce in order to avoid 
surpluses and shortages and the consequent abnormally 
low or high wheat prices and obstructions to commerce.5 
Within prescribed limits and by prescribed standards the 
Secretary of Agriculture is directed to ascertain and pro-
claim each year a national acreage allotment for the next 
crop of wheat, which is then apportioned to the states and 
their counties, and is eventually broken up into allot-
ments for individual farms.6 Loans and payments to 
wheat farmers are authorized in stated circumstances.7

The Act further provides that whenever it appears that 
the total supply of wheat as of the beginning of any mar-
keting year, beginning July 1, will exceed a normal year’s 
domestic consumption and export by more than 35 per 
cent, the Secretary shall so proclaim not later than May 15 
prior to the beginning of such marketing year; and that 
during the marketing year a compulsory national market-
ing quota shall be in effect with respect to the marketing

4 Wheat—507, §§ 728.240, 728.248, 6 Federal Register 2695, 2699-
2701.

6 §331, 7 U. S. C. § 1331.
6 §335, 7 U. S. C. § 1335.
7 §§ 302 (b) (h), 303, 7 U. S. C. §§ 1302 (b) (h), 1303; § 10 of the 

amendment of May 26,1941, 7 U. S. C. (Supp. I), § 1340 (10). g



116 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

of wheat.8 Between the issuance of the proclamation and 
June 10, the Secretary must, however, conduct a referen-
dum of farmers who will be subject to the quota, to deter-
mine whether they favor or oppose it; and, if more than 
one-third of the farmers voting in the referendum do op-
pose, the Secretary must, prior to the effective date of the 
quota, by proclamation suspend its operation.9

On May 19, 1941, the Secretary of Agriculture made a 
radio address to the wheat farmers of the United States 
in which he advocated approval of the quotas and called 
attention to the pendency of the amendment of May 26, 
1941, which had at the time been sent by Congress to the 
White House, and pointed out its provision for an increase 
in the loans on wheat to 85 per cent of parity. He made 
no mention of the fact that it also increased the penalty 
from 15 cents a bushel to one-half of the parity loan rate 
of about 98 cents, but stated that “Because of the un-
certain world situation, we deliberately planted several 
million extra acres of wheat. . . . Farmers should not 
be penalized because they have provided insurance against 
shortages of food.”

Pursuant to the Act, the referendum of wheat growers 
was held on May 31, 1941. According to the required 
published statement of the Secretary of Agriculture, 81 
per cent of those voting favored the marketing quota, 
with 19 per cent opposed.

The court below held, with one judge dissenting, that the 
speech of the Secretary invalidated the referendum; and 
that the amendment of May 26, 1941, “in so far as it in-
creased the penalty for the farm marketing excess over 
the fifteen cents per bushel prevailing at the time of plant-
ing and subjected the entire crop to a lien for the payment 
thereof,” should not be applied to the appellee because

8 §335 (a),7U.S.C. § 1335 (a).
**§336, 7 U, 8. 0. § 1336.
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as so applied it was retroactive and in violation of the Fifth 
Amendment; and, alternatively, because the equities of 
the case so required. 43 F. Supp. 1017. Its judgment 
permanently enjoined appellants from collecting a mar-
keting penalty of more than 15 cents a bushel on the farm 
marketing excess of appellee’s 1941 wheat crop, from sub-
jecting appellee’s entire 1941 crop to a lien for the payment 
of the penalty, and from collecting a 15-cent penalty 
except in accordance with the provisions of § 339 of the 
Act as that section stood prior to the amendment of May 
26, 1941.10 The Secretary and his co-defendants have 
appealed.* 11

I

The holding of the court below that the Secretary’s 
speech invalidated the referendum is manifest error. 
Read as a whole and in the context of world events that 
constituted his principal theme, the penalties of which 
he spoke were more likely those in the form of ruinously 
low prices resulting from the excess supply rather than the 
penalties prescribed in the Act. But under any interpre-
tation the speech cannot be given the effect of invalidating 
the referendum. There is no evidence that any voter 
put upon the Secretary’s words the interpretation that 
impressed the court below or was in any way misled. 
There is no showing that the speech influenced the out-
come of the referendum. The record in fact does not 
show that any, and does not suggest a basis for even a 
guess as to how many, of the voting farmers dropped work 
to listen to “Wheat Farmers and the Battle for

w 7 U. 8. C. § 1339. This imposed a penalty of 150 per bushel upon 
wheat marketed in excess of the farm marketing quota while such 
quota was in effect. See also, amendments of July 26, 1939, 53 Stat. 
1126,7 U. S. C. § 1335 (c), and of July 2,1940, 54 Stat. 727, 7 U. S. C. 
§ 1301 (b) (6) (A), (B).

1150 Stat. 752-753, § 3, 28 U. S. C. § 380a.
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Democracy” at 11:30 in the morning of May 19th, which 
was a busy hour in one of the busiest of seasons. If this 
discourse intended reference to this legislation at all, it 
was of course a public Act, whose terms were readily avail-
able, and the speech did not purport to be an exposition 
of its provisions.

To hold that a speech by a Cabinet officer, which failed 
to meet judicial ideals of clarity, precision, and exhaustive-
ness, may defeat a policy embodied in an Act of Congress, 
would invest communication between administrators and 
the people with perils heretofore unsuspected. Moreover, 
we should have to conclude that such an officer is able to 
do by accident what he has no power to do by design. 
Appellee’s complaint, in so far as it is based on this speech, 
is frivolous, and the injunction, in so far as it rests on this 
ground, is unwarranted. United States v. Rock Royal 
Co-operative, 307 U. S. 533.

II

It is urged that under the Commerce Clause of the Con-
stitution, Article I, § 8, clause 3, Congress does not possess 
the power it has in this instance sought to exercise. The 
question would merit little consideration since our decision 
in United States v. Darby, 312 U. S. 100,12 sustaining the 
federal power to regulate production of goods for com-
merce, except for the fact that this Act extends federal 
regulation to production not intended in any part for com-
merce but wholly for consumption on the farm. The Act 
includes a definition of “market” and its derivatives, so 
that as related to wheat, in addition to its conventional 
meaning, it also means to dispose of “by feeding (in any

12 See also, Gray v. Powell, 314 U. S. 402; United States v. Wright-
wood Dairy Co., 315 U. S. 110; Cloverleaf Co. v. Patterson, 315 U. S. 
148; Kirschbaum Co. v. Walling, 316 U. S. 517; Overnight Transporta-
tion Co. v. Missel, 316 U. S. 572.
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form) to poultry or livestock which, or the products of 
which, are sold, bartered, or exchanged, or to be so disposed 
of* 18 Hence, marketing quotas not only embrace all that 
may be sold without penalty but also what may be con-
sumed on the premises. Wheat produced on excess acreage 
is designated as “available for marketing” as so defined, 
and the penalty is imposed thereon.14 Penalties do not de-
pend upon whether any part of the wheat, either within or 
without the quota, is sold or intended to be sold. The sum 
of this is that the Federal Government fixes a quota includ-
ing all that the farmer may harvest for sale or for his own 
farm needs, and declares that wheat produced on excess 
acreage may neither be disposed of nor used except upon 
payment of the penalty, or except it is stored as required 
by the Act or delivered to the Secretary of Agriculture.

Appellee says that this is a regulation of production 
and consumption of wheat. Such activities are, he urges, 
beyond the reach of Congressional power under the Com-
merce Clause, since they are local in character, and their 
effects upon interstate commerce are at most “indirect.” 
In answer the Government argues that the statute regu-
lates neither production nor consumption, but only mar-
keting; and, in the alternative, that if the Act does go 
beyond the regulation of marketing it is sustainable as a 
necessary and proper”15 implementation of the power of 

Congress over interstate commerce.
The Government’s concern lest the Act be held to be a 

regulation of production or consumption, rather than of 
marketing, is attributable to a few dicta and decisions of 
this Court which might be understood to lay it down that 
activities such as “production,” “manufacturing,” and

18 54 Stat. 727,7 U. S. C. § 1301 (b) (6) (A), (B).
14 §§ 1,2, of the amendment of May 26,1941; Wheat—507, § 728.251, 

6 Federal Register 2695, 2701.
18 Constitution, Article I, § 8, cl. 18.
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“mining” are strictly “local” and, except in special circum-
stances which are not present here, cannot be regulated 
under the commerce power because their effects upon in-
terstate commerce are, as matter of law, only “indirect.”14 
Even today, when this power has been held to have great 
latitude, there is no decision of this Court that such 
activities may be regulated where no part of the product 
is intended for interstate commerce or intermingled with 
the subjects thereof. We believe that a review of the 
course of decision under the Commerce Clause will make 
plain, however, that questions of the power of Congress 
are not to be decided by reference to any formula which 
would give controlling force to nomenclature such as 
“production” and “indirect” and foreclose consideration of 
the actual effects of the activity in question upon inter-
state commerce.

At the beginning Chief Justice Marshall described the 
federal commerce power with a breadth never yet exceeded. 
Gibbons v. Ogden, 9 Wheat. 1, 194-195. He made em-
phatic the embracing and penetrating nature of this power 
by warning that effective restraints on its exercise must 
proceed from political rather than from judicial processes. 
Id. at 197.

16 After discussing and affirming the cases stating that such activ-
ities were “local,” and could be regulated under the Commerce Clause 
only if by virtue of special circumstances their effects upon interstate 
commerce were “direct,” the opinion of the*Court  in Carter v. Carter 
Coal Co., 298 U. S. 238, 308, stated that: “The distinction between a 
direct and an indirect effect turns, not upon the magnitude of either 
the cause or the effect, but entirely upon the manner in which the 
effect has been brought about. . . . the matter of degree has no 
bearing upon the question here, since that question is not—What is the 
extent of the local activity or condition, or the extent of the effect 
produced upon interstate commerce? but—What is the relation between 
the activity or condition and the effect?” See also, cases cited infra, 
notes 17 and 21.
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For nearly a century, however, decisions of this Court 
under the Commerce Clause dealt rarely with questions of 
what Congress might do in the exercise of its granted 
power under the Clause, and almost entirely with the 
permissibility of state activity which it was claimed dis-
criminated against or burdened interstate commerce. 
During this period there was perhaps little occasion for 
the affirmative exercise of the commerce power, and the 
influence of the Clause on American life and law was a 
negative one, resulting almost wholly from its operation 
as a restraint upon the powers of the states. In discus-
sion and decision the point of reference, instead of being 
what was “necessary and proper” to the exercise by 
Congress of its granted power, was often some concept of 
sovereignty thought to be implicit in the status of state-
hood. Certain activities such as “production,” “manu-
facturing,” and “mining” were occasionally said to be 
within the province of state governments and beyond the 
power of Congress under the Commerce Clause.17

It was not until 1887, with the enactment of the Inter-
state Commerce Act,18 that the interstate commerce power 
began to exert positive influence in American law and 
life. This first important federal resort to the commerce 
power was followed in 1890 by the Sherman Anti-Trust 
Act19 and, thereafter, mainly after 1903, by many others. 
These statutes ushered in new7 phases of adjudication, 
which required the Court to approach the interpretation 
of the Commerce Clause in the light of an actual exercise 
by Congress of its power thereunder.

When it first dealt with this new legislation, the Court 
adhered to its earlier pronouncements, and allowed but 

17 Veazie v. Moor, 14 How.. 568, 573-574; Kidd v. Pearson, 128 U. S. 
1, 20-22.

18 24 Stat. 379, 49 U. S. C. § 1, et seq.
19 26 Stat. 209, 15 U. S. C. § 1, et seq.
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little scope to the power of Congress. United States v. 
Knight Co., 156 U. S. I.20 These earlier pronouncements 
also played an important part in several of the five cases 
in which this Court later held that Acts of Congress under 
the Commerce Clause were in excess of its power.21

Even while important opinions in this line of restrictive 
authority were being written, however, other cases called 
forth broader interpretations of the Commerce Clause 
destined to supersede the earlier ones, and to bring about 
a return to the principles first enunciated by Chief Justice 
Marshall in Gibbons v. Ogden, supra.

Not long after the decision of United States v. Knight 
Co., supra, Mr. Justice Holmes, in sustaining the exercise 
of national power over intrastate activity, stated for the 
Court that “commerce among the States is not a technical 
legal conception, but a practical one, drawn from the 
course of business.” Swift & Co. v. United States, 196 
U. S. 375, 398. It was soon demonstrated that the effects 
of many kinds of intrastate activity upon interstate com-
merce were such as to make them a proper subject of 
federal regulation.22 In some cases sustaining the exercise 
of federal power over intrastate matters the term “direct”

20 See also, Hopkins v. United States, 171 U. S. 578; Anderson v. 
United States, 171 U. S. 604.

21 Employers’ Liability Cases, 207 U. S. 463; Hammer v. Dagenhart, 
247 U. S. 251 ; Railroad Retirement Board v. Alton R. Co., 295 U. S. 
330; Schechter Corp. v. United States, 295 U. S. 495; Carter v. Carter 
Coal Co., 298 U. S. 238; cf. United States v. Dewitt, 9 Wall. 41; Trade- 
Mark Cases, 100 U. S. 82; HiU v. Wallace, 259 U. S. 44; Heisler v. 
Thomas Colliery Co, 260 U. S. 245, 259-260; Oliver Iron Co. V. Lord, 
262 U. S. 172,178-179; Utah Power & Light Co. v. P/osi, 286 U. S. 165.

22 Northern Securities Co. v. United States, 193 U. S. 197; Svnjt 
& Co. v. United States, supra; Loewe v. Lawlor, 208 U. S. 274; Ba ii- 
more & Ohio R. Co. v. Interstate Commerce Commission, 221 U- 
612; Southern Ry. Co. v. United States, 222 U. S. 20; Second Em-
ployers’ Liability Cases, 223 U. S. 1; United States v. Patten, 22b 
U. S. 525.
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was used for the purpose of stating, rather than of reach-
ing, a result;23 in others it was treated as synonymous 
with “substantial” or “material”;24 and in others it was 
not used at all.25 26 Of late its use has been abandoned in 
cases dealing with questions of federal power under the 
Commerce Clause.

In the Shreveport Rate Cases, 234 U. S. 342, the Court 
held that railroad rates of an admittedly intrastate char-
acter and fixed by authority of the state might, neverthe-
less, be revised by the Federal Government because of the 
economic effects which they had upon interstate com-
merce. The opinion of Mr. Justice Hughes found federal 
intervention constitutionally authorized because of “mat-
ters having such a close and substantial relation to inter-
state traffic that the control is essential or appropriate to 
the security of that traffic, to the efficiency of the inter-
state service, and to the maintenance of conditions under 
which interstate commerce may be conducted upon fair 
terms and without molestation or hindrance.” Id. at 
351.

The Court’s recognition of the relevance of the economic 
effects in the application of the Commerce Clause, ex-

23 United Leather Workers v. Herkert Co., 265 U. 8. 457, 471; cf. 
Apex Hosiery Co. v. Leader, 310 U. S. 469, 511; Di Santo v. Pennsyl-
vania, 273 U. 8. 34, 44 (dissent); Northern Securities Co. v. United 
States, 193 U. S. 197, 395; Standard OU Co. v. United States, 221 U. 8. 
1, 66-69.

24 In Santa Cruz Co. v. Labor Board, 303 U. 8. 453, 466-467, Chief 
Justice Hughes said: “ ‘direct’ has been contrasted with ‘indirect,’ and 
what is ‘remote’ or ‘distant’ with what is ‘close and substantial.’ What-
ever terminology is used, the criterion is necessarily one of degree 
and must be so defined. This does not satisfy those who seek for 
mathematical or rigid formulas. But such formulas are not provided 
by the great concepts of the Constitution such as ‘interstate commerce,’
‘due process,’ ‘equal protection.’ ”

26 Baltimore & Ohio R. Co. v. Interstate Commerce Commission, 221 
U. 8. 612; Second Employers’ Liability Cases, 223 U. 8. 1; Interstate 
Commerce Commission n . Goodrich Transit Co., 224 U. 8. 194.
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emplified by this statement, has made the mechanical 
application of legal formulas no longer feasible. Once an 
economic measure of the reach of the power granted to 
Congress in the Commerce Clause is accepted, questions 
of federal power cannot be decided simply by finding the 
activity in question to be “production,” nor can consider-
ation of its economic effects be foreclosed by calling them 
“indirect.” The present Chief Justice has said in sum-
mary of the present state of the law: “The commerce 
power is not confined in its exercise to the regulation of 
commerce among the states. It extends to those activities 
intrastate which so affect interstate commerce, or the ex-
ertion of the power of Congress over it, as to make regula-
tion of them appropriate means to the attainment of a 
legitimate end, the effective execution of the granted power 
to regulate interstate commerce. . . . The power of 
Congress over interstate commerce is plenary and com-
plete in itself, may be exercised to its utmost extent, and 
acknowledges no limitations other than are prescribed in 
the Constitution. ... It follows that no form of state 
activity can constitutionally thwart the regulatory power 
granted by the commerce clause to Congress. Hence the 
reach of that power extends to those intrastate activities 
which in a substantial way interfere with or obstruct the 
exercise of the granted power.” United States V. Wright-
wood Dairy Co., 315 U. S. 110,119.

Whether the subject of the regulation in question was 
“production,” “consumption,” or “marketing” is, there-
fore, not material for purposes of deciding the question of 
federal power before us. That an activity is of local char-
acter may help in a doubtful case to determine whether 
Congress intended to reach it.28 The same consideration 
might help in determining whether in the absence of 
Congressional action it would be permissible for the state 26

26 Cf. Federal Trade Commission v. Bunte Bros., 312 U. S. 349.
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to exert its power on the subject matter, even though in so 
doing it to some degree affected interstate commerce. 
But even if appellee’s activity be local and though it may 
not be regarded as commerce, it may still, whatever its 
nature, be reached by Congress if it exerts a substantial 
economic effect on interstate commerce, and this irre-
spective of whether such effect is what might at some 
earlier time have been defined as “direct” or “indirect.”

The parties have stipulated a summary of the economics 
of the wheat industry. Commerce among the states in 
wheat is large and important. Although wheat is raised 
in every state but one, production in most states is not 
equal to consumption. Sixteen states on average have 
had a surplus of wheat above their own requirements for 
feed, seed, and food. Thirty-two states and the District 
of Columbia, where production has been below consump-
tion, have looked to these surplus-producing states for 
their supply as well as for wheat for export and carry-over.

The wheat industry has been a problem industry for 
some years. Largely as a result of increased foreign pro-
duction and import restrictions, annual exports of wheat 
and flour from the United States during the ten-year 
period ending in 1940 averaged less than 10 per cent of 
total production, while during the 1920’s they averaged 
more than 25 per cent. The decline in the export trade 
has left a large surplus in production which, in connection 
with an abnormally large supply of wheat and other grains 
in recent years, caused congestion in a number of markets; 
tied up railroad cars; and caused elevators in some in-
stances to turn away grains, and railroads to institute 
embargoes to prevent further congestion.

Many countries, both importing and exporting, have 
sought to modify the impact of the world market condi-
tions on their own economy. Importing countries have 
taken measures to stimulate production and self-suffi-
ciency. The four large exporting countries of Argen-
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tina, Australia, Canada, and the United States have all 
undertaken various programs for the relief of growers. 
Such measures have been designed, in part at least, to pro-
tect the domestic price received by producers. Such plans 
have generally evolved towards control by the central 
government.27

In the absence of regulation, the price of wheat in the 
United States would be much affected by world conditions. 
During 1941, producers who cooperated with the Agricul-
tural Adjustment program received an average price on 
the farm of about $1.16 a bushel, as compared with the 
world market price of 40 cents a bushel.

Differences in farming conditions, however, make these 
benefits mean different things to different wheat growers. 
There are several large areas of specialization in wheat, 
and the concentration on this crop reaches 27 per cent of 
the crop land, and the average harvest runs as high as

27 It is interesting to note that all of these have federated systems of 
government, not of course without important differences. In all of 
them, wheat regulation is by the national government. In Argentina, 
wheat may be purchased only from the national Grain Board. A 
condition of sale to the Board, which buys at pegged prices, is the 
producer’s agreement to become subject to restrictions on planting. 
See Nolan, Argentine Grain Price Guaranty, Foreign Agriculture (Office 
of Foreign Agricultural Relations, Department of Agriculture) May, 
1942, pp. 185, 202. The Australian system of regulation includes the 
licensing of growers, who may not sow more than the amount licensed, 
and who may be compelled to cut part of their crops for hay if a heavy 
crop is in prospect. See Wright, Australian Wheat Stabilization, 
Foreign Agriculture (Office of Foreign Agricultural Relations, Depart-
ment of Agriculture) September, 1942, pp. 329, 336. The Canadian 
Wheat Board has wide control over the marketing of wheat by the 
individual producer. 4 Geo. VI, c. 25, § 5. Canadian wheat has also 
been the subject of numerous Orders in Council. E. g., 6 Proclama-
tions and Orders in Council (1942) 183, which gives the Wheat Board 
full control of sale, delivery, milling and disposition by any person or 
individual. See, also, Wheat Acreage Reduction Act, 1942, 6 Geo. 
VI, c. 10.
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155 acres. Except for some use of wheat as stock feed 
and for seed, the practice is to sell the crop for cash. 
Wheat from such areas constitutes the bulk of the inter-
state commerce therein.

On the other hand, in some New England states less 
than one per cent of the crop land is devoted to wheat, and 
the average harvest is less than five acres per farm. In 
1940 the average percentage of the total wheat produc-
tion that was sold in each state, as measured by value, 
ranged from 29 per cent thereof in Wisconsin to 90 per 
cent in Washington. Except in regions of large-scale pro-
duction, wheat is usually grown in rotation with other 
crops; for a nurse crop for grass seeding; and as a cover 
crop to prevent soil erosion and leaching. Some is sold, 
some kept for seed, and a percentage of the total pro-
duction much larger than in areas of specialization is 
consumed on the farm and grown for such purpose. Such 
farmers, while growing some wheat, may even find the 
balance of their interest on the consumer’s side.

The effect of consumption of home-grown wheat on 
interstate commerce is due to the fact that it constitutes 
the most variable factor in the disappearance of the wheat 
crop. Consumption on the farm where grown appears to 
vary in an amount greater than 20 per cent of average 
production. The total amount of wheat consumed as 
food varies but relatively little, and use as seed is relatively 
constant.

The maintenance by government regulation of a price 
for wheat undoubtedly can be accomplished as effectively 
by sustaining or increasing the demand as by limiting the 
supply. The effect of the statute before us is to restrict 
the amount which may be produced for market and the 
extent as well to which one may forestall resort to the 
market by producing to meet his own needs. That appel-
lee’s own contribution to the demand for wheat may be 
trivial by itself is not enough to remove him from the
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scope of federal regulation where, as here, his contribution, 
taken together with that of many others similarly situ-
ated, is far from trivial. Labor Board v. Fainblatt, 306 
U. S. 601, 606 et seq.; United States v. Darby, supra, 
at 123.

It is well established by decisions of this Court that the 
power to regulate commerce includes the power to regulate 
the prices at which commodities in that commerce are 
dealt in and practices affecting such prices.28 One of the 
primary purposes of the Act in question was to increase the 
market price of wheat, and to that end to limit the volume 
thereof that could affect the market. It can hardly be 
denied that a factor of such volume and variability as 
home-consumed wheat would have a substantial influence 
on price and market conditions. This may arise because 
being in marketable condition such wheat overhangs the 
market and, if induced by rising prices, tends to flow 
into the market and check price increases. But if we 
assume that it is never marketed, it supplies a need 
of the man who grew it which would otherwise be re-
flected by purchases in the open market. Home-grown 
wheat in this sense competes with wheat in commerce. 
The stimulation of commerce is a use of the regulatory 
function quite as definitely as prohibitions or restrictions 
thereon. This record leaves us in no doubt that Congress

28 Swift & Co. v. United States, 196 U. S. 375; Stafford v. Wallace, 
258 U. S. 495; Chicago Board of Trade v. Olsen, 262 U. S. 1; Coronado 
Coal Co. v. United Mine Workers, 268 U. S. 295; United States v. 
Trenton Potteries Co., 273 U. S. 392; Tagg Bros. & Moorhead v. United 
States, 280 U. S. 420; Standard Oil Co. of Indiana v. United States, 
283 U. S. 163; Currin v. Wallace, 306 U. S. 1; Midford v. Smith, 307 
U. S. 38; United States y. Rock Royal Co-operative, supra; United 
States n . Socony-Vacuum Oil Co., 310 U. S. 150; Sunshine Anthracite 
Coal Co. v. Adkins, 310 U. S. 381; United States v. Darby, supra; 
United States v. Wrightwood Dairy Co., supra; Federal Power Com-
mission v. Pipeline Co., 315 U. S. 575.
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may properly have considered that wheat consumed on 
the farm where grown, if wholly outside the scheme of 
regulation, would have a substantial effect in defeating 
and obstructing its purpose to stimulate trade therein at 
increased prices.

It is said, however, that this Act, forcing some farmers 
into the market to buy what they could provide for them-
selves, is an unfair promotion of the markets and prices 
of specializing wheat growers. It is of the essence of 
regulation that it lays a restraining hand on the self-
interest of the regulated and that advantages from the 
regulation commonly fall to others. The conflicts of 
economic interest between the regulated and those who 
advantage by it are wisely left under our system to resolu-
tion by the Congress under its more flexible and responsible 
legislative process.28 29 Such conflicts rarely lend themselves 
to judicial determination. And with the wisdom, work-
ability, or fairness, of the plan of regulation we have 
nothing to do.

Ill

The statute is also challenged as a deprivation of prop-
erty without due process of law contrary to the Fifth 
Amendment, both because of its regulatory effect on the 
appellee and because of its alleged retroactive effect. The 
court below sustained the plea on the ground of forbidden 
retroactivity, “or in the alternative, that the equities of 
the case as shown by the record favor the plaintiff.” 43 
F. Supp. 1017, 1019. An Act of Congress is not to be 
refused application by the courts as arbitrary and capri-
cious and forbidden by the Due Process Clause merely

28 Cf. M’Culloch v. Maryland, 4 Wheat. 316, 413-415, 435-436; 
Gibbons v. Ogden, supra, at 197; Stafford v. Wallace, 258 U. S. 495, 
521; Chicago Board of Trade v. Olsen, 262 U. S. 1, 37; Helvering v. 
Gerhardt, 304 U. S. 405, 412.

503873—43-----16
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because it is deemed in a particular case to work an 
inequitable result.

Appellee’s claim that the Act works a deprivation of 
due process even apart from its allegedly retroactive effect 
is not persuasive. Control of total supply, upon which 
the whole statutory plan is based, depends upon control 
of individual supply. Appellee’s claim is not that his 
quota represented less than a fair share of the national 
quota, but that the Fifth Amendment requires that he be 
free from penalty for planting wheat and disposing of his 
crop as he sees fit.

We do not agree. In its effort to control total supply, 
the Government gave the farmer a choice which was, of 
course, designed to encourage cooperation and discourage 
non-cobperation. The farmer who planted within his 
allotment was in effect guaranteed a minimum return 
much above what his wheat would have brought if sold 
on a world market basis. Exemption from the applica-
bility of quotas was made in favor of small producers.” 
The farmer who produced in excess of his quota might 
escape penalty by delivering his wheat to the Secretary, 
or by storing it with the privilege of sale without penalty 
in a later year to fill out his quota, or irrespective of quotas 
if they are no longer in effect, and he could obtain a loan 
of 60 per cent of the rate for cooperators, or about 59 cents 
a bushel, on so much of his wheat as would be subject to 
penalty if marketed.30 31 Finally, he might make other dis-
position of his wheat, subject to the penalty. It is agreed

30 Section 7 of the amendment of May 26, 1941 provided that a farm 
marketing quota should not be applicable to any farm on which the 
acreage planted to wheat is not in excess of fifteen acres. When the 
appellee planted his wheat the quota was inapplicable to any farm on 
which the normal production of the acreage planted to wheat was less 
than 200 bushels. § 335 (d) of the Agricultural Adjustment Act of 
1938, as amended by 54 Stat. 232.

31 §§ 6,10 (c) of the amendment of May 26, 1941.
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that as the result of the wheat programs he is able to mar-
ket his wheat at a price “far above any world price based 
on the natural reaction of supply and demand.” We can 
hardly find a denial of due process in these circumstances, 
particularly since it is even doubtful that appellee’s 
burdens under the program outweigh his benefits. It is 
hardly lack of due process for the Government to regulate 
that which it subsidizes.

The amendment of May 26, 1941 is said to be invalidly 
retroactive in two respects: first, in that it increased the 
penalty from 15 cents to 49 cents a bushel; secondly, in 
that, by the new definition of “farm marketing excess,” it 
subjected to the penalty wheat which had theretofore been 
subject to no penalty at all, i. e., wheat not “marketed” 
as defined in the Act.

It is not to be denied that between seed time and harvest 
important changes were made in the Act which affected 
the desirability and advantage of planting the excess acre-
age. The law as it stood when the appellee planted his 
crop made the quota for his farm the normal or the actual 
production of the acreage allotment, whichever was 
greater, plus any carry-over wheat that he could have 
marketed without penalty in the preceding marketing 
year.32 The Act also provided that the farmer who, while 
quotas were in effect, marketed wheat in excess of the 
quota for the farm on which it was produced should be 
subject to a penalty of 15 cents a bushel on the excess 
SO marketed.33 34 Marketing of wheat was defined as includ-
es disposition “by feeding (in any form) to poultry or 
livestock which, or the products of which, are sold, bar-
tered, or exchanged, . . .”** The amendment of May 26,

82 § 335 (c) as amended July 26, 1939, 53 Stat. 1126, 7 U. S. C. 
§1335 (c).

33 § 339, 7 U. S. C. § 1339.
34 §301 (b) (6) (A), (B), as amended July 2, 1940, 54 Stat. 727, 7 

F.S.C. §1301 (b) (6) (A), (B).
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1941, made before the appellee had harvested the growing 
crop, changed the quota and penalty provisions. The 
quota for each farm became the actual production of 
acreage planted to wheat, less the normal or the actual 
production, whichever was smaller, of any excess acre-
age.35 Wheat in excess of this quota, known as the “farm-
marketing excess” and declared by the amendment to be 
“regarded as available for marketing,” was subjected to a 
penalty fixed at 50 per cent of the basic loan rate for 
cooperators,36 or 49 cents, instead of the penalty of 15 cents 
which obtained at the time of planting. At the same time, 
there was authorized an increase in the amount of the loan 
which might be made to non-cooperators such as the 
appellee upon wheat which “would be subject to penalty 
if marketed” from about 34 cents per bushel to about 59 
cents.37 The entire crop was subjected by the amendment 
to a lien for the payment of the penalty.

The penalty provided by the amendment can be post-
poned or avoided only by storing the farm marketing 
excess according to regulations promulgated by the Secre-
tary or by delivering it to him without compensation;

85 By an amendment of December 26, 1941, 55 Stat. 872, effective 
as of May 26, 1941, it was provided that the farm marketing excess 
should not be larger than the amount by which the actual production 
exceeds the normal production of the farm wheat-acreage allotment, 
if the producer establishes such actual production to the satisfaction 
of the Secretary, provision being made for adjustment of the penalty 
in the event of a downward adjustment in the amount of the farm 
marketing excess.

36 §§ 1, 2, 3 of the amendment of May 26, 1941.
37 Section 302 (b) had provided for a loan to non-cooperators of 60% 

of the basic loan rate for cooperators, which in 1940 was 640. See 
United States Department of Agriculture Press Release, May 20, 1940. 
The same percentage was employed in § 10 (c) of the amendment of 
May 26, 1941, and the increase in the amount of the loan is the result 
of an increase in the basic loan rate effected by § 10 (a) of the 
amendment.
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and the penalty is incurred and becomes due on thresh-
ing.38 Thus the penalty was contingent upon an act 
which appellee committed not before but after the enact-
ment of the statute, and had he chosen to cut his excess 
and cure it or feed it as hay, or to reap and feed it with 
the head and straw together, no penalty would have been 
demanded. Such manner of consumption is not uncom-
mon. Only when he threshed and thereby made it a part 
of the bulk of wheat overhanging the market did he be-
come subject to penalty. He has made no effort to show 
that the value of his excess wheat consumed without 
threshing was less than it would have been had it been 
threshed while subject to the statutory provisions in force 
at the time of planting. Concurrently with the increase 
in the amount of the penalty, Congress authorized a sub-
stantial increase in the amount of the loan which might 
be made to cooperators upon stored farm marketing excess 
wheat. That appellee is the worse off for the aggregate 
of this legislation does not appear; it only appears that, 
if he could get all that the Government gives and do 
nothing that the Government asks, he would be better 
off than this law allows. To deny him this is not to deny 
him due process of law. Cf. Mulford v. Smith, 307 
U. 8.38.

Reversed.

38 Wheat—507, §728.251 (b), 6 Federal Register 2695, 2701.
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HUGHES v. WENDEL, COUNTY TREASURER, et  al .

APPEAL FROM THE SUPREME COURT OF OHIO.

No. 176. Decided November 16,1942.

Since the record does not contain the contract nor an adequate sum-
mary thereof, appellant’s claim of unconstitutional impairment of 
the obligation of the contract can not be determined, and the appeal 
is dismissed. P. 134.

139 Ohio St. 632, 41 N. E. 2d 702, appeal dismissed.

Mr. George S. Hawke was on the brief for appellant.

Mr. Paul A. Baden was on the brief for John W. Wendel, 
County Treasurer, and was with Mr. Charles Williams on 
the brief for the Oxford Loan & Building Association,— 
appellees.

Per  Curiam .

Appellant is the owner of a 99-year perpetually renew-
able lease of which the University of Miami, in Ohio, is 
lessor, and which has bepn subjected to assessment of 
county taxes pursuant to § 5330 of the Ohio General Code. 
Appellant contends that this statute as applied violates an 
exemption from taxation granted by § 13 of an Ohio 
statute of February 17,1809 (7 Ohio Laws, p. 188), which 
allegedly became a part of her contract through execution 
of the lease, and impairs the obligation of her contract 
contrary to Article I, § 10 of the Constitution. The record, 
however, does not set forth appellant’s lease, and the in-
complete summary of it contained in her pleading is not 
adequate to enable us to determine what her rights may 
be. Accordingly, we must dismiss the appeal.

Dismissed.
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STATE BANK OF HARDINSBURG v. BROWN et  ux .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

No. 23. Argued October 16, 1942.—Decided November 16, 1942.

1. Under § 75 (n) of the Bankruptcy Act, the filing of a farmer-
debtor’s petition can not bring into the jurisdiction of the bank-
ruptcy court property which has been sold in mortgage foreclosure 
proceedings, and as to which, under the state law, every equity or 
right of the debtor has been extinguished. P. 138.

2. The law of Indiana gives the debtor a year from the institution of 
foreclosure suit within which to redeem and terminates his right 
and interest in the property at the sale. The delivery of a deed 
by the sheriff becomes a ministerial act constituting merely a record 
evidence of the purchaser’s title which is perfect from the date of 
sale. P. 141.

124 F. 2d 701, reversed.

Certi orar i, 315 U. S. 794, to review a judgment which 
reversed an order of the bankruptcy court, striking a farm 
from the bankrupt’s schedules.

Mr. Telford B. Orbison for petitioner.

Messrs. Samuel E. Cook and Ulysses S. Lesh submitted 
for respondents.

Mr . Justice  Roberts  delivered the opinion of the Court.

The court below has construed § 75 (n) of the Bank- 
ruptcy Act1 as bringing within the court’s jurisdiction 
property mortgaged by the debtor as to which, after fore-
closure, the debtor’s equity of redemption had expired.1 2 
Because of conflict of decision3 we granted certiorari.

111 U. S. C. § 203.
2124 F. 2d 701.
3 Glenn v. Hollums, 80 F. 2d 555; Shreiner v. Farmers Trust Co., 

91 F. 2d 606. Compare In re Randall, 20 F. Supp. 470; Buttars v. 
Utah Mortgage Loan Corp., 116 F. 2d 622.
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Subsequent to the adoption of § 75 the respondents 
borrowed $2,500 from the petitioner and gave a promissory 
note secured by mortgage on their farm in Indiana. In 
a foreclosure proceeding in an Indiana state court peti-
tioner obtained judgment November 20, 1939, ordering 
that the property be sold to satisfy the debt. May 25, 
1940, the sheriff sold the farm to the petitioner. The 
respondents, who had not redeemed, filed their petition 
under § 75 on May 28, 1940, listing the farm in their 
schedules.

June 1,1940, the sheriff executed and delivered his deed 
to the petitioner; and, June 30, 1940, petitioner filed, in 
the District Court, a motion to strike the farm from the 
schedules on the ground that, at the date of the petition, 
the respondents had no right or equity in the property as 
the period of redemption provided by state law expired 
at the time of the sheriff’s sale. The court granted the 
motion and struck the property from the schedules. The 
Circuit Court of Appeals, by a divided court, reversed 
the judgment.

Section 75 (n), so far as pertinent, provides:
“The filing of a petition . . . praying for relief 

under . . . [this section] shall immediately subject the 
farmer and all his property, wherever located, for all 
the purposes of this section, to the exclusive jurisdiction 
of the court, including all real or personal property, or any 
equity or right in any such property, including, among 
others . . . the right or the equity of redemption where 
the period of redemption has not or had not expired, or 
where a deed of trust has been given as security, or where 
the sale has not or had not been confirmed, or where deed 
had not been delivered, at the time of filing the petition.

“In all cases where, at the time of filing the petition, 
the period of redemption has not or had not expired, or 
where the right under a deed of trust has not or had not 
become absolute, or where the sale has not or had not been
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confirmed, or where deed had not been delivered, the period 
of redemption shall be extended or the confirmation of 
sale withheld for the period necessary for the purpose of 
carrying out the provisions of this section.”

The applicable statute of Indiana is Chapter 90 of the 
Acts of 1931.4 Although this statute appears not to have 
been construed by the state courts, it seems plain that 
under its provisions a sale in foreclosure can not be had 
until one year after the institution of the proceedings and 
that a sale, then made, cuts off all equity of redemption. 
The court below so conceded.

The question then is, should § 75 (n) be so read that, 
although the debtor has no interest or equity in the land 
which has been sold, and is at most a trustee of the bare 
legal title, the land is to be drawn into the bankruptcy 
if the sheriff has not delivered his deed at the date of the 
initiation of the proceedings. The respondents insist that 
the section literally so provides and should be given effect 
accordingly. The petitioner replies that the fair meaning 
of the section as a whole is that only if the debtor still 
retains an equity of redemption does the land come under 
the bankruptcy jurisdiction. It adds that if the language 
be of doubtful import the legislative history fully supports 
the construction for which it contends. We hold with the 
petitioner.

Section 75 (n), after declaring that all the debtor’s prop-
erty shall come under the exclusive jurisdiction of the 
bankruptcy court, adds that any equity or right in such 
property shall be within the court’s jurisdiction. It then 
attempts to detail such rights, by a cjause opening with 
the phrase “including, among others, . . . the right or 
the equity of redemption where the period of redemption 
has not or had not expired, . . This language would 
seem adequate to vest in the trustee any unexpired equity 
of redemption and furnish the basis for dealing with the

4 Burns Indiana Statutes 1933, §§ 3-1801 to 3-1809, inclusive.
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property subject to such equity of redemption. Appar-
ently out of an excess of caution the sentence then proceeds 
to catalog certain instances where, under state law, some 
act or thing has not occurred whose occurrence is essential 
to the termination of the equity of redemption. Thus the 
section proceeds “or where a deed of trust has been given 
as security, or where the sale has not or had not been con-
firmed, or where deed had not been delivered, at the time 
of filing the petition.” It is, of course, common knowl-
edge that, in various states, one or other of the events 
mentioned is necessary finally to cut off the equity of 
redemption.

The second paragraph of the section merely extends the 
period of redemption in cases where, at the time of filing 
the petition, the period of redemption has not or had not 
expired. Here again, however, in an excess of caution, 
the statute provides, after mentioning the expiration of 
the period of redemption, “or where the right under a deed 
of trust has not or had not become absolute, or where the 
sale has not or had not been confirmed, or where deed 
had not been delivered, the period of redemption shall be 
extended . . .” It seems clear that if no right of 
redemption exists there can be no period of redemption to 
extend.

A fair reading of the entire section indicates a clear 
intent to extend the bankruptcy jurisdiction over all prop 
erty which still remains subject to redemption under state 
law at the time of filing the petition. The section does 
not evidence any intent on the part of Congress to bring 
back into the bankruptcy proceeding property which was 
once owned by the bankrupt and as to which his owner-
ship and interest has been extinguished, unless such intent 
can be drawn from the provisions qualifying the general 
words of the section. We think that if Congress intended 
that a bankruptcy might reach back into the past and 
bring under the court’s jurisdiction a former interest in
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property, which, under state law, had irrevocably passed 
to a third person, it would have so stated in terms too clear 
to leave any doubt.

If it be conceded that the construction of the section is 
doubtful, the legislative history is overwhelmingly in 
support of the view we have stated.

Subsection (n) as originally enacted5 provided that the 
filing of a petition under § 75 “shall subject the farmer and 
his property, wherever located, to the exclusive jurisdiction 
of the court.” In administering this section the federal 
courts held diverse views as to their power to deal with 
the equity of redemption of a mortgagor after foreclosure.6 
When Congress came to amend the Act to meet the decision 
of this court in Louisville Joint Stock Land Bank n . Rad-
ford, 295 U. S. 555, it had in mind the fact that in many 
states a deed of trust is used as a method of giving real 
estate security for loans whereunder the trustee may make 
a sale; that in some states the equity of redemption 
exists until a deed has been delivered; that in others it 
expires with the actual sale under foreclosure; that in 
others it expires when the sale has been confirmed by the 
court and that in some, although all of these acts have 
been performed, the debtor has a right to relief during a 
specified period after confirmation of sale, delivery of 
deed and entry into possession by the purchaser.7 The 
Committee Reports in the House and Senate8 with respect 
to the proposed amendment evince a purpose to amend 
the existing law so as to render it clear that, whatever the 
nght of redemption under state law, the bankrupt and his 
estate were to have the benefit of that right. Referring, 

5 47 Stat. 1473.
6 See 99 A. L. R. 1390-1393.
7 See Jones, Mortgages (8th Ed.) §§1695-1746; Wiltsie, Mortgage 

Foreclosure (5th Ed.) § 1199.
8H. R. Report No. 1808, 74th Cong., 1st Sess.; S R. 985, 74th 

Cong., 1st Sess.
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inter alia, to the amendments to subsection (n), the House 
Report states:

“These other amendments are largely clarification, and 
have become necessary because of the diverse rulings and 
holdings of the various United States district courts in the 
construction of section 75. Some of these courts have 
held that the farmer debtor could not take advantage of 
the act after foreclosure sale, and during the period of 
redemption. Some of these courts have refused to permit 
the farmer in that position to file his petition, although 
under the law of his State he was in possession, entitled 
to rents and profits, and in full control of the property, and 
could redeem it within the period allowed.

“Again, other courts have held that the farmer could 
not take advantage of the act during the period of mora-
torium established by a State, while others have held that 
the debtor could not take advantage of the act after sale, 
but prior to confirmation, although in all of these cases 
if the debtor had the money, and were in a position to pay, 
he could redeem, and save the property.

“It is clear that these courts are reasoning too tech-
nically, and have failed to carry out the intention of 
Congress, which was to protect the farmer’s home and 
property, and at the same time to protect the creditor. 
On the other hand, other courts have held just the oppo-
site, and have given full protection, and carried out the in-
tent of Congress. Under this condition, we think it is 
admitted by all that there should be uniformity.”

The language of the Senate Report goes into somewhat 
more detail but is of the same purport. When the amend-
ments were before the Senate, Senator Borah, a member 
of the Committee, explained them to the Senate in the 
following language:9

“In the first place, however, it ought to be said that we 
undertook to make some amendments in section 75 before

9 Cong. Rec. Vol. 79, Pt. 13, p. 13632.
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we got to subsection (s). These amendments are for the 
purpose of clarifying section 75. Some of the courts have 
held that the farmer debtor could not take advantage of 
the act after foreclosure sale and during the period of 
redemption. The bill undertakes to clarify it so as to 
permit the farmer to take advantage of section 75 after 
foreclosure and during the period of redemption.

“Some of the courts also refused to permit the farmer 
who was in that position to file his petition, although under 
the law of the State he was in possession and full control 
of the property and could redeem it during the period of 
moratorium established by the States. One of the amend-
ments to section 75 takes care of that objection which was 
raised by the court.

“Amended subsection (s) construes, interprets, and 
clarifies both subsections (n) and (o) of section 75. By 
reading subsections (n) and (o) as now enacted, it becomes 
clear that it was the intention of Congress, when it passed 
section 75, that the debtor and all of his property should 
come under the jurisdiction of the court of bankruptcy, 
and that the benefits of the act should extend to the farmer 
prior to confirmation of sale and during the period of 
redemption. In other words, the amendments provide 
that the farmer may avail himself of the act after fore-
closure and during the period of redemption, and may also 
avail himself of the act during the period of the mora-
torium provided for him within the State.”

The law of Indiana gives the debtor a year from the 
institution of foreclosure suit within which to redeem and 
terminates his right and interest in the property at the 
sale. The delivery of a deed by the sheriff, therefore, 
becomes a ministerial act which he can be compelled to 
perform.10 Such delivery constitutes mere record evi-

10 Jessup v. Carey, 61 Ind. 584, 592; Hubble v. Berry, 180 Ind. 513, 
519,103 N. E. 328; State ex-rd. Miller v. Bender, 102 Ind. App. 185, 
1 N, E. 2d 662.
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dence of the purchaser’s title which is perfect from the 
date of sale. As the sale cut off all rights of the debtor, 
§ 75 (n) does not bring the property within the jurisdiction 
of the bankruptcy court.

The petitioner urges that the construction given the 
section by the court below would render it unconstitu-
tional. The view we take of the meaning of the statute 
makes it unnecessary to consider this contention.

The judgment of the Circuit Court of Appeals is reversed 
and that of the District,Court is affirmed.

Reversed.
Mr . Justice  Murphy , dissenting:

Mr . Justi ce  Black , Mr . Justi ce  Douglas  and I can-
not agree with the opinion of the Court. Section 75 (n) 
subjects to the exclusive jurisdiction of the bankruptcy 
court all property in which the petitioning farmer-debtor 
has any equity or right, “including, among others . . . 
the right or the equity of redemption where the period 
of redemption has not or had not expired, . . . or 
where deed had not been delivered, at the time of filing 
the petition.” Conceding that respondents’ equity of re-
demption was cut off under Indiana law prior to the filing 
of their petition, the deed had not been delivered at the 
time of filing. Respondents thus come within the exact 
terms of § 75 (n), and the property should not have been 
struck from their schedules.

We have said that doubts in § 75 are to be settled in the 
debtor’s favor, and that it “must be liberally construed 
to give the debtor the full measure of the relief afforded 
by Congress, lest its benefits be frittered away by narrow 
formalistic interpretations which disregard the spirit and 
the letter of the Act.” Wrighty. Union Central Ins. Co., 
311 U. S. 273, 279. But we are now told that the spirit 
and the letter of § 75 (n), especially the phrase “or where 
deed had not been delivered,” may be disregarded upon a
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“fair reading of the entire section” and a consideration of 
its legislative history, both of which, it is claimed, disclose 
that Congress did not intend the benefits of § 75 to extend 
beyond the expiration of the equity of redemption by force 
of state law, the above-quoted phrase being added, “ap-
parently out of an excess of caution,” to provide for those 
states in which the equity of redemption survives until the 
delivery of a deed. If Congress so intended, its words 
were poorly chosen. Congress could easily have declared 
that bankruptcy jurisdiction does not survive the ex-
tinguishment of the equity of redemption under state law, 
whether that extinguishment is accomplished by sale, 
confirmation, or the delivery of a deed. Instead Congress 
used the disjunctive “or”. That Congress did not so 
intend is clear from the legislative history of the Act. The 
true Congressional purpose was “to protect the farmer’s 
home and property, and at the same time to protect the 
creditor.” 1 This purpose is best achieved by giving effect 
to the precise words of § 75 (n). The farmer is given a 
chance to rehabilitate himself so long as he has any vestige 
of a right in the property, call it “bare legal title” or what 
you will. The creditor is protected because the value of 
the property remains, under adequate safeguards provided 
by the Act, as security for the debt. “There is no consti-
tutional claim of the creditor to more than that.” Wright 
v. Union Central Ins. Co., 311 U. S. 273,278.

1H. Rep. No. 1808, 74th Cong., 1st Sess., p. 2. See also S. Rep. 
No. 985, 74th Cong., 1st Sess., p. 2.
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PFISTER v. NORTHERN ILLINOIS FINANCE
CORP. ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

Nos. 26 and 27. Argued October 19, 1942.—Decided 
November 16, 1942.

1. The time within which a petition may be filed to review an order 
of a conciliation commissioner, fixing rental or granting stay or di-
recting sale, is governed by § 39 (c) of the Bankruptcy Act and is 
fixed at ten days after the entry of the order “or within such extended 
time as the court may for cause shown allow.” P. 147.

2. The ten-day period for filing a petition to review a commissioner’s 
order under § 39 (c) is not extended by a petition for rehearing which 
is denied by the commissioner without reexamination of the basis of 
the original order. P. 150.

3. The ten-day period prescribed by § 39 (c) is a limitation on the 
right of the aggrieved party to appeal, but not a limitation on the 
jurisdiction of the reviewing court to act. The District Court in the 
exercise of sound discretion can review orders on petitions to review 
filed after the ten-day period has run. P. 152.

4. In this case, the commissioner entertained out-of-time petitions to 
rehear orders fixing rental, granting stay and directing sale and denied 
the petitions upon the ground that they were inadequate to induce 
a reexamination of the merits of the orders they sought to re-open. 
Held, on the facts of this case, that the District Court did not err in 
refusing an out-of-time review of the merits of the original orders. 
P. 153.

123 F. 2d 543, affirmed.

Certiora ri , 315 U. S. 795, to review a judgment of the 
Circuit Court of Appeals which affirmed orders of the Dis-
trict Court en banc dismissing, for want of jurisdiction, 
petitions to review orders of a conciliation commissioner.

Mr. Elmer McClain for petitioner.

Mr. Elmer C. Tobin, with whom Mr. John K. Newhall 
was on the brief, for respondents.
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Mr . Justi ce  Reed  delivered the opinion of the Court.

This certiorari, 315 U. S. 795, brings here certain rulings 
on the right of petitioner, a farmer-debtor, to have reviewed 
the orders of a conciliation commissioner1 under § 75 of 
the Bankruptcy Act. This section deals with Agricultural 
Compositions and Extensions. A conflict of circuits as to 
whether the ten-day period for filing a petition for review 
of a commissioner’s order was a limitation on the power 
of the reviewing court to act or on the right of an 
aggrieved party to appeal,1 2 impelled us to grant our writ. 
In re Pfister, 123 F. 2d 543, 548; Thummess v. Von Hoff-
man, 109 F. 2d 291, and In re Albert, 122 F. 2d 393.

In addition to this point, numerous other questions as 
to the right to review are presented which may be fairly 
subsumed under petitioner’s allegations of error below: 
(1) because the courts did not apply the limitation in the 
proviso of 75 (s) 3 instead of that in 39 (c); (2) because

1 The referee appointed by the District Court for handling agricul-
tural compositions is known as a conciliation commissioner. § 75 (a)~ 
(r). When the farmer seeks bankruptcy under (s) the conciliation 
commissioner acts as referee. § 75 (s) (4). 49 Stat. 942.

2 52 Stat. 840, 858.
Section 39 (c). “A person aggrieved by an order of a referee may, 

within ten days after the entry thereof or within such extended time 
as the court may for cause shown allow, file with the referee a petition 
for review of such order by a judge and serve a copy of such petition 
upon the adverse parties who were represented at the hearing. . . .”

3 49 Stat. 942, 943.
Section 75 (s). “Any farmer failing to obtain the acceptance of 

a majority in number and amount of all creditors whose claims are 
affected by a composition and/or extension proposal, or if he feels 
aggrieved by the composition and/or extension, may amend his peti-
tion or answer, asking to be adjudged a bankrupt. Such farmer may, 
at the same time, or at the time of the first hearing, petition the 
court that all of his property, wherever located, whether pledged, 
encumbered, or unencumbered, be appraised, and that his unencum-
bered exemptions, and unencumbered interest or equity in his exemp-
tions, as prescribed by State law, be set aside to him, and that he be 

503873—43------ 17
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petitions for rehearing of a conciliation commissioner’s 
orders, which petitions were entertained and denied, were 
not held to extend the period for review; and (3) because 
the order of stay approved by the Commissioner under 
75 (s) (2) was for less than the statutory period of three 
years from the entry of the stay order.

After failing to obtain a composition or extension under 
§ 75 (a) to (r) of the Bankruptcy Act, the petitioner, a 
farmer, sought relief under §75 (s). In due course on 
August 10, 1940, he petitioned the Commissioner to fix 
his rent, permit him to retain his property and establish 
a stay or moratorium. In the petition he stated that his 
moratorium began to run on April 26, 1940. On August 
13, 1940, the Commissioner, after hearing evidence upon 
its amount, ordered that the rental be fixed at a sum 
named, and directed a stay from April 26,1940, as the peti-
tioner suggested. An appraisal was approved by a sepa-
rate order on the same day, August 13. On September 7, 
1940, orders were entered for the sale of certain property, 
chiefly livestock, stipulated by the debtor to be perishable 
under § 75 (s) (2). After the ten days fixed for review 
under 39 (c), petitions for rehearing on the orders fixing

allowed to retain possession, under the supervision and control of the 
court, of any part or parcel or all of the remainder of his property, 
including his encumbered exemptions, under the terms and conditions 
set forth in this section. Upon such a request being made, the referee, 
under the jurisdiction of the court, shall designate and appoint ap-
praisers, as provided for in this Act. Such appraisers shall appraise 
all of the property of the debtor, wherever located, at its then fair 
and reasonable market value. The appraisals shall be made in all 
other respects with rights of objections, exceptions, and appeals, in 
accordance with this Act: Provided, That in proceedings under this 
section, either party may file objections, exceptions, and take appeals 
within four months from the date that the referee approves the 
appraisal.”

Six other subdivisions of subsection (s) follow, numbered (1) to (6) 
inclusive, and relate chiefly to proceedings after appraisal.
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rental, granting stay and directing sale were filed with 
the Commissioner. The basis of these petitions and the 
reasons for their denial by the Commissioner are detailed 
in division II of this opinion.

Petitions for review were filed which were timely if 
petitioner was right in his contention that the Commis-
sioner’s action on the petitions for rehearing extended the 
time for appeal for ten days from the entry of the Com-
missioner’s order denying rehearing. The two numbers, 
26 and 27, of our docket, refer to these two petitions for 
review consolidated for hearing. The District Court 
denied each of the petitions for review on the ground that 
there was no jurisdiction in it to review, since the petitions 
for review were filed after the ten days provided by 39 (c) 
and the rules of the District Court, and since the denial 
of the petitions for rehearing did not extend the time. 
The Court of Appeals affirmed the judgment on the 
grounds that 39 (c) governed, that the time for review was 
not extended by the petitions for rehearing, that there was 
no basis for reversing the Commissioner’s action on the 
petitions for review, and that the “petitions for review 
were not filed in time.” We disagree with the Court of 
Appeals upon the last ground on the assumption that the 
language meant that the District Court was without 
power” to review the orders. We agree with the Court 

of Appeals upon the first three grounds and therefore 
affirm the judgment.

I. The proviso of subsection 75 (s), note 3 supra, is, we 
think, limited in its effect to steps before commissioners 
authorized by the provisions of § 75 (s) which precede the 
proviso. Congress evidently intended to allow adequate 
time for reflection and preparation before appeal by 
parties aggrieved by the basic and difficult finding of 
value. The provisions of § 75 (s) following the proviso 
authorize orders setting aside exemptions, leaving the ap-
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praised property in the hands of the debtor and fixing 
rentals therefor, staying judicial proceedings, selling 
perishable property, directing reappraisals and final sale 
of the estate. It is obvious that this proviso, couched in 
terms of appeal, could not have been intended to control 
the review of the manifold activities of a commissioner 
engaged in handling an estate through three or more years 
of bankruptcy. To hold the proviso generally applicable 
would leave unregulated reviews of orders entered more 
than four months after the commissioner approves the 
appraisal. The section applicable to these reviews is 
§ 39 (c).4

II. The petitions for review of the Commissioner’s 
orders of August 13, 1940, and September 7, 1940, which 
were filed November 28, 1940, and October 9, 1940, no ex-
tension having been granted, were out of time under 
§ 39 (c)   unless, in accordance with the petitioner’s con-56

4 The legislative history of the proviso indicates the soundness of this 
conclusion. It appears first in the earlier subsection (s), 48 Stat. 1289, 
which was held unconstitutional in Louisville Joint Stock Land Bank 
v. Radjord, 295 U.S. 555. The preceding provisions were substantially
the same as the present ones but the proviso read “That in case of 
real estate either party may file objections, exceptions, and appeals 
within one year from date of order approving appraisal.” The speci-
fication of real estate, of course, excluded the proviso from any gen-
erality of scope. When the section was amended after the Radford 
case, the committee reports treated the paragraph of (s), as quoted 
in note 3, separately from the succeeding numbered paragraphs and 
the language connotes the idea that the proviso relates only to appeals 
from the appraisal. The comment is as follows: “It provides that the 
referee, under the jurisdiction of the court, shall designate and appoint 
appraisers, to appraise all of the property of the debtor, at its then 
fair and reasonable market value. The appraisal is made in all other 
respects, with rights of objections, exceptions, and appeals, in accord-
ance with the Bankruptcy Act; and either party may file objections, 
exceptions, or take such appeals within 4 months. Surely there is no 
question of constitutionality up to this point.” S. Rep. No. 985, 74th 
Cong., 1st Sess., p. 3; H. Rep. No. 1808, 74th Cong., 1st Sess., pp. 3-4.

6 See note 2, supra.
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tentions, the time for review was to run from the entry 
of the orders of the Commissioner denying the petitions 
for rehearing of the order of August 13, which petition was 
filed September 16,1940, and of the orders of September 7, 
which petition was filed September 20,1940. These orders 
of the Commissioner denying the petitions for rehearing 
were entered November 28, 1940, and September 30, 
1940.

Where a petition for rehearing of a referee’s order is 
permitted to be filed, after the expiration of the time for 
a petition for review, and during the pendency of the 
bankruptcy proceedings, as here, they may be acted on,6 
that is, they may be granted “before rights have vested 
on the faith of the action,” and the foundations of the 
original order may be reexamined. Wayne Gas Co. v. 
Owens-Illinois Co., 300 U. S. 131, 137.6 7 When such a 
petition for rehearing is granted and the issues of the 
original order are reexamined and an order is entered, 
either denying or allowing a change in the original order, 
the time for review under 39 (c) begins to run from that 
entry. Bowman v. Loperena, 311 U. S. 262, 266; Wayne 
Gas Co. v. Owens-Illinois Co., 300 U. S. 131, 137-8. The 
reason for taking the later date for beginning the running 
of the time for review is that the opening of the earlier 
order by the court puts the basis of that earlier order 
again in issue. A refusal to modify the original order, 
however, requires the appeal to be from the original order, 
even though the time is counted from the later order re-
fusing to modify the original. An appeal does not lie from

6 See the discussion in division III of this opinion.
7 Where a petition for rehearing is filed before the time for a petition 

for review has expired, it tolls the running of the time, and limitation 
upon proceedings for review begins from the date of denial of the 
petition for rehearing. Morse v. United States, 270 U. S. 151, 153-4; 
United States v. Seminole Nation, 299 U. S. 417, 421; Gypsy Oil Co. 
v. Escoe, 275 U. 8.498.
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the denial of a petition for rehearing. Conboy v. First 
National Bank, 203 U. S. 141, 145; Bowman v. Loperena, 
311U. S. 262,266; Brockett v. Brockett, 2 How. 238; Roe-
mer v. Bernheim, 132 U. S. 103; Jones v. Thompson, 128 
F. 2d 888; Missouri v. Todd, 122 F. 2d 804.

On the other hand, where out of time petitions for re-
hearing are filed and the referee or court merely considers 
whether the petition sets out, and the facts—if any are 
offered—support, grounds for opening the original order 
and determines that no grounds for a reexamination of the 
original order are shown, the hearing upon or examination 
of the grounds for allowing a rehearing does not enlarge 
the time for review of the original order. This result fol-
lows from the well-established rule that where an untimely 
petition for rehearing is filed which is not entertained or 
considered on its merits the time to appeal from the 
original order is not extended.8

If a consideration of the reasons for allowing a rehearing 
out of time which are brought forward by the petition for 
rehearing were sufficient to resurrect the original order, 
the mere filing of an out of time petition would be enough. 
Of course, the court must examine the petition to see 
whether it should be granted. Indeed the examination 
given a motion to file such a petition might just as well be 
said to justify the advancement of the time for review. 
It is quite true that in a petition for review upon the 
ground of error in law in the original order, the examina-
tion of the grounds of the petition for rehearing is equiva-
lent to a reexamination of this basis of the original decree. 
But in such a case the order on the petition for review 
would control. It would show either a refusal to allow 
the petition for rehearing or a refusal to modify the

8 Bernards v. Johnson, 314 U. S. 19, 31; Bowman v. Loperena, 311 
U. S. 262, and cases cited; Chapman v. Federal Land Bank, 117 F. 2d 
321, 324.
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original order. Cf. Wayne Gas Co. v. Owens-Illinois Co., 
300 U. S. 131, 137-38. Whether time for appeal would 
be enlarged or not would depend upon what the order 
showed the court did.

In the present case it is quite plain the denial was 
grounded upon a failure of the petitions for rehearing to 
establish adequate grounds for the reexamination of the 
original orders. The petition for rehearing of the order of 
August 13, relating to rent, sought to produce evidence 
that the rental fixed was too high, raised a question of 
law that a full three years stay was not allowed and 
alleged a lack of representation by counsel. A motion to 
dismiss the petition for rehearing as out of time was denied. 
The Commissioner examined the petition for rehearing 
and determined that the debtor had had full opportunity 
to present his evidence at the hearing and that the stay 
was in accordance with the debtor’s motion and that 
counsel for the debtor appeared at each hearing and knew 
of each order. He therefore concluded “that there is no 
equity or merit in the petition for rehearing” and denied 
the petition. The petition for rehearing of the orders of 
September 7 was similarly handled. They were orders 
for sales of perishable property, § 75 (s) (2), stipulated 
to be perishable by counsel for the debtor. Rehearing 
was sought because of lack of representation by counsel 
and lack of notice of the orders. The Commissioner’s 
decision on the petition for rehearing sets out the record 
facts showing representation and notice. We therefore 
conclude that the Commissioner did not reexamine the 
basis of any of the original orders and that time for filing 
the petitions for review was not extended.

HI. Since the petitions for rehearing, in our opinion, 
did not extend the time for review, we are brought to 
examine the question as to whether § 39 (c), supra note 2, 
is a limitation on the power of the District Court to act
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or on the right of a party to seek review. Courts of 
bankruptcy are courts of equity without terms. Com-
missioners, like referees, masters and receivers, supervise 
estates under the eyes of the court with their orders sub-
ject to its review. The entire process of rehabilitation, 
reorganization or liquidation is open to reexamination out 
of time by the District Court, in its discretion, and subject 
to intervening rights. Cf. Wayne Gas Co. v. Owens-Illi-
nois Co., 300 U. S. 131, 137; Bowman v. Loperena, 311 
U. S. 262, 266.

Prior to the adoption of 39 (c), General Order in Bank-
ruptcy No. XXVII,9 now abrogated,10 11 governed review of 
referees’ orders but it prescribed no time limitations. It 
was held that petitions should be filed within a reasonable 
time.11 Some local court rules therefore specified time 
limitations. Where such rules imposed definite limits on 
the time within which a petition for review could be filed, 
with extensions to be granted on cause shown, out of time 
petitions nevertheless were entertained and considered if 
cause was shown.12

Section 39 (c) was intended to establish definitely and 
clearly the proceeding for review of a referee’s order in 
the interest of certainty and uniformity but the legislative 
history reveals no intention to change the preexisting rule 
as to power.13 Indeed, the Chandler Act by the amend-

9172 U. S. 662.
10 Abrogated January 16, 1939, effective February 13, 1939. 305 

U. S. 681.
11 American Trust Co. v. W. 8. Doig, Inc., 23 F. 2d 398; Crim v. 

Woodford, 136 F. 34; Bacon v. Roberts, 146 F. 729; In re Grant, 143 
F. 661; In re Foss, 147 F. 790. 8 Remington on Bankruptcy (5th Ed. 
1942) § 3704.

12 In re Oakland & Belgrade Silver Fox Ranch Co., 26 F. 2d 748; 
In re T. M. Lesher cfc Son, 176 F. 650; Amick v. Hotz, 101 F. 2d 311; 
In re Wister, 232 F. 898, affirmed 237 F. 793; see Roberts Auto & Radio 
Supply Co. v. Dattle, 44 F. 2d 159.

13 H. Rep. No. 1409, 75th Cong., 1st Sess., p. 11; Committee Print, 
H. R. 12889,74th Cong., 2d Sess., 149-50.
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ment to § 2 (10)14 sought to conform the act to the pre-
vailing practice as to the bankruptcy court’s exercise of 
its appellate jurisdiction over referees’ orders.15 We do 
not think § 39 (c) was intended to be a limitation on the 
sound discretion of the bankruptcy court to permit the 
filing of petitions for review after the expiration of the 
period. The power in the bankruptcy court to review 
orders of the referee is unqualifiedly given in § 2 (10). 
The language quoted from § 39 (c) is rather a limitation 
on the “person aggrieved” to file such a petition as a mat-
ter of right.16

The review out of time of the Commissioner’s orders is 
then a matter for the discretion of the District Court. As 
that court was of the opinion it was “without jurisdic-
tion” by virtue of § 39 (c), its discretion was not exercised. 
However, as we are of the view that the petitions for re-
hearing were not supported by adequate facts justifying 
a reexamination of the ba§es for the orders of August 13 
and September 7,1940, and no others are alleged, and that 
therefore the District Court should not have entered into 
an out of time review of these original orders, there is no 
reason for a reversal of the judgments. The Commis-
sioner upheld the petitions for rehearing against a motion

14 Section 2 (10) gives the bankruptcy court jurisdiction to “consider 
records, findings, and orders certified to the judges by referees, and 
confirm, modify, or reverse such findings and orders, or return such 
records with instructions for further proceedings. 52 Stat. 842. 
Whereas the subsection formerly read “consider and confirm, modify 
or overrule, or return, with instructions for further proceedings, records 
and findings certified to them by referees.” 30 Stat. 545.

15H. Rep. No. 1409, supra, p. 19; S. Rep. No. 1916, 75th Cong., 3d 
Sess., p. 11, compare Committee Print, H. R. 12889, supra, p. 11.

18 T hummess v. Von Hoffman, 109 F. 2d 291; In re Albert, 122 F. 2d 
393; Boyum v. Johnson, 127 F. 2d 491, 497, see Biggs v. Mays, 125 F. 
2d 693, 696; In re Loring, 30 F. Supp. 758, 759. Contra, In re Pfister, 
123 F. 2d 543, 548; In re Parent, 30 F. Supp. 943. Compare 2 Collier 
on Bankruptcy (14th ed. 1940) §§ 39.16, 39.20; 8 Remington on Bank-
ruptcy, supra, § 3705.
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to dismiss because they were out of time. He thereupon 
heard and passed upon the petition’s merits as bases for 
rehearings. His reasons for refusing to open the original 
orders complained of are adequate and amply supported 
by the record. The appraisal was made and the time of 
stay fixed pursuant to the debtor’s motion, he was repre-
sented by one or more counsel at each meeting, had oppor-
tunity to present evidence, and stipulated to the perishable 
character of the property ordered sold. See the last 
paragraph of division II.

IV. On account of debtor’s motion, requesting the run-
ning of the moratorium of three years from April 26,1940, 
the day of his adjudication in bankruptcy under 75 (s), 
we do not consider the correctness of a stay of less than 
three years under other circumstances. In this instance 
it was correct.

Affirmed.

HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. R. DOUGLAS STUART.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

No. 49. Argued October 23, 1942.—Decided November 16, 1942.

1. In resisting a taxpayer’s petition for redetermination of deficiencies, 
the Commissioner of Internal Revenue may invoke before the Circuit 
Court of Appeals on review, and in this Court by certiorari, pro-
visions of the Revenue Law which were not relied on or adduced in 
his answer to the taxpayer’s petition. P. 159.

2. Section 166 of the Revenue Act of 1934, in providing that the income 
from a trust shall be taxable as income of the grantor “where at any 
time the power to revest in the grantor title to any part of the corpus 

* Together with No. 48, Helvering, Commissioner of Internal Reve-
nue, v. John Stuart, also on writ of certiorari, 316 U. S. 654, to the 
Circuit Court of Appeals for the Seventh Circuit. Argued October 
22 and 23, 1942.
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of the trust is vested in any person not having a substantial adverse 
interest in the disposition of such part of the corpus or the income 
therefrom,” intends that the question whether such power is so 
vested by the trust instrument shall be determined by the construc-
tion and legal effect of the instrument under the state law. P. 161.

3. Section 167 of the Revenue Law of 1934, in providing that “where 
any part of the income of a trust may, in the discretion of the grantor 
or of any person not having a substantial adverse interest in the dis-
position of such part of the income, be distributed to the grantor; 
. . . such part of the income of the trust shall be included in com-
puting the net income of the grantor,” intends that whether such a 
distribution is permissible under the trust instrument shall be de-
termined by the state law. Upon the question whether, under the 
law of Illinois, in a trust deed for the benefit of the donor’s children, 
a provision purporting to empower a majority of three trustees (the 
donor’s wife, and brother) to amend the deed, by changing the bene-
ficiaries and in other respects, could be applied to revest the property 
in the donor, this Court accepts the reasoned judgment to the con-
trary of the Court of Appeals whose circuit embraces that State. 
P. 161.

4. If reasonably avoidable this Court should not undertake first- 
instance determinations of rules of local law. P. 164.

5. It would not be an arbitrary or unreasonable or even an unlikely 
holding on the part of the courts of Illinois to conclude that under 
the terms of the trusts involved here, equity ought to and would 
prevent the wife and brother of the donor, claiming, as trustees, 
authority to change the beneficiaries under the provisions of the 
indenture, from vesting the property in themselves or in the donor 
or in others for the benefit of themselves or the donor, to the detri-
ment of the present beneficiaries. P. 164.

6. On the assumption that under such a trust deed the Illinois law 
forbids the vesting of the res in the donor by act of the trustees, 
within the intendment of § 166 of the Revenue Act of 1934, so also 
it would be impossible for the trustees to accumulate the income 
for the donor or to distribute it to him directly, within the intend-
ment of §167. P. 166.

7. Under the Illinois law, the power to amend which could not be ex-
ercised by the trustees in favor of the donor could not be exercised 
in favor of his creditors. P. 166.

8. Under §§ 22 (a) and 167 of the Revenue Act of 1934, where there 
is a trust directing and empowering the trustees to devote so much 
of the net income, as to them shall seem advisable, to the education, 
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support and maintenance of the donor’s minor children, the possi-
bility of the use of the income to relieve the donor, pro tanto, of 
his parental obligation, causes the entire net income to be taxable 
as income of the donor. Douglas n . Willcuts, 296 U. S. 1. P. 167.

124 F. 2d 772, reversed in part; affirmed in part.

Certiora ri , 316 U. S. 654, to review two judgments of 
the court below, reversing decisions of the Board of Tax 
Appeals, 42 B. T. A. 1421, sustaining deficiency income tax 
assessments.

Assistant Attorney General Clark, with whom Solicitor 
General Fahy and Messrs. Sewall Key, L. W. Post, and 
Valentine Brookes were on the briefs, for petitioner.

Messrs. Herbert Pope (in Nos. 48 and 49) and George I. 
Haight (in No. 48) argued the cause, and Messrs. Benja-
min M. Price and William D. McKenzie were with them 
on the briefs, for respondents.

Mr . Justice  Reed  delivered the opinion of the Court.

These petitions for certiorari bring here the liability of 
each respondent for increased income taxes for the years 
1934 and 1935. A deficiency was determined by the Com-
missioner for each year because of the taxpayers’ failure 
to include in their return income from various trusts 
previously created by them for the benefit of their 
children.

The taxpayers are brothers, residents of Illinois. In 
1930 John Stuart, the respondent in No. 48, created one 
trust for each of his three children: Joan, Ellen and John. 
Later, in 1932, R. Douglas Stuart, the respondent in No. 
49, created such trusts for each of his four children: 
Robert, Anne, Margaret and Harriet. The trusts were 
much alike. They were made in Illinois and specifically 
provided that they were to be governed by the laws of 
that state. The three children of John were all of age
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by January 1, 1934. None of the children of Douglas 
were of age during either of the taxable years.

By the creation of the trusts, each taxpayer transferred 
to three trustees certain shares of the common stock of 
the Quaker Oats Company, of which respondents were 
respectively president and first vice-president. The 
trustees named in each instrument were the taxpayer- 
settlor, his wife and his brother. The trusts created by 
John thus had John, his wife and Douglas as trustees, 
and those created by Douglas had Douglas, his wife and 
John as trustees.

The trustees were given the power and authority of 
“absolute owners” over the handling of the financial de-
tails of the respective trusts. They were freed from 
liability or responsibility except such as were due to actual 
fraud or willful mismanagement.

In the trusts created by R. Douglas Stuart for his minor 
children, the trustees were directed to “pay over to [the 
beneficiary] so much of the net income from the Trust 
Fund, or shall apply so much of said income for his educa-
tion, support and maintenance, as to them shall seem 
advisable, and in such manner as to them shall seem best, 
and free from control of any guardian, the unexpended 
portion, if any, of such income to be added to the principal 
of the Trust Fund. When the said [beneficiary] shall 
attain the age of twenty-five years, the Trustees shall pay 
over and deliver to him one-half of the Trust Fund; and 
they shall pay over to him in reasonable installments the 
income from the remaining one-half of the Trust Fund 
until he shall attain the age of thirty years, when they 
shall pay over and deliver to him the remainder of the 
Trust Fund.”

In the trusts created by John Stuart for his adult chil-
dren, the directions were that the trustees should for 
fifteen years “pay over and distribute, in reasonable in-



158 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

stallments,” to the beneficiaries so much of the net income 
“as they in their sole discretion shall deem advisable, the 
undistributed portion of such income to be added to and 
become a part of the principal of the Trust Fund.” After 
the fifteen years, the entire net income was to be paid to 
the beneficiary for and during her life.

Each trust provided for the devolution of the corpus to 
the issue of the beneficiary named in the instrument, and 
in default of such issue to the issue of the donor, and in 
default of issue of either to named educational or char-
itable institutions.

Two paragraphs relating to changes and amendments 
are important. They were the same in all the instruments 
and read as follows:

“Eighth. The Donor reserves and shall have the right 
at any time and from time to time to direct the Trustees 
to sell the whole of the Trust Fund, or any part thereof, 
and to reinvest the proceeds in such other property as the 
Donor shall direct. The Donor further reserves and shall 
have the right at any time and from time to time to with-
draw and take over to himself the whole or any part of the 
Trust Fund upon first transferring and delivering to the 
Trustees other property satisfactory to them of a market 
value at least equal to that of the property so withdrawn.

“Ninth. During the life of the Donor, the said [wife 
and brother of the donor], or the survivor of them, shall 
have full power and authority, by an instrument in writing 
signed and delivered by them or by the survivor of them 
to the Trustees, to alter, change or amend this Indenture 
at any time and from time to time by changing the bene-
ficiary hereunder, or by changing the time when the Trust 
Fund, or any part thereof, or the income, is to be dis-
tributed, or by changing the Trustees, or in any other 
respect.”
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Pursuant to the authority of paragraph ninth, the two 
trustees authorized in the trusts to make changes did pro-
vide on the 2d and 3d of August, 1935, respectively, for 
the cancellation and expunction of both the eighth and 
ninth paragraphs, set out above, and for the substitution 
of the following in lieu of the expunged ninth paragraph:

“Ninth. This Indenture and all of the provisions thereof 
are irrevocable and not subject to alteration, change or 
amendment.”
The Commissioner does not claim that any trust income 
received after these amendments is attributable to the 
taxpayers.

In answer to the taxpayer’s petition in No. 49 for the 
redetermination of the deficiencies, the Commissioner as-
serted the increase was required by the provisions of 
§§ 22, 166, and 167 of the Revenue Act of 1934, 48 Stat. 
680. Section 22 was not raised by the Commissioner in 
his answer to the petition in No. 48. But the applicability 
of that section was raised by the Commissioner as appellee 
before the Circuit Court of Appeals {Helvering v. Gowran, 
302 U. S. 238, 245). The contention in the Court of Ap-
peals rested on the facts stipulated in the Board of Tax 
Appeals. On the rejection of that ground in the court 
below, the Commissioner was entitled to raise the ques-
tion, as he did, in his petition for certiorari and rely on 
§ 22 in this Court. Helvering v. Gowran, ibid, 246; cf. 
Hormel v. Helvering, 312 U. S. 552. So far as pertinent 
the sections are set out in the footnote below.*

* Text of statutes, id., 686, 729.
“Sec . 22. Gro ss  Inc ome .
(a) General Definition.—‘Gross income’ includes gains, profits, and 

income derived from salaries, wages, or compensation for personal 
service, of whatever kind and in whatever form paid, or from profes-
sions, vocations, trades, businesses, commerce, or sales, or dealings in 
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The Board of Tax Appeals upheld the Commissioner’s 
determinations that § 166 governed the trusts’ incomes 
because the powers of the wife and brother, as trustees, 
under the ninth paragraph were sufficient to revest the 
funds in the grantors and because the trustees were with-
out substantial adverse interests. The Circuit Court of 
Appeals reversed this determination, Stuart v. Commis-
sioner, 124 F. 2d 772, on its conclusion that under the law 
of Illinois “the wife and brother as trustees had no author-
ity .. . to revest the property in the grantor.” The same 
reasoning led the appellate court to say that neither § 167 
nor § 22 was applicable, except as to the income of the 
Douglas Stuart trusts actually used for the support of 
a minor child.

property, whether real or personal, growing out of the ownership or 
use of or interest in such property; also from interest, rent, dividends, 
securities, or the transaction of any business carried on for gain or 
profit, or gains or profits and income derived from any source what-
ever. . . .

“Sec . 166. Rev oc ab le  Tru sts .
Where at any time the power to revest in the grantor title to any 

part of the corpus of the trust is vested—

(2) in any person not having a substantial adverse interest in the 
disposition of such part of the corpus or the income therefrom, then 
the income of such part of the trust shall be included in computing the 
net income of the grantor.

“Sec . 167. Inc ome  for  Ben efit  of  Gra nt or .
(a) Where any part of the income of a trust—

(2) may, in the discretion of the grantor or of any person not having 
a substantial adverse interest in the disposition of such part of the 
income, be distributed to the grantor;

then such part of the income of the trust shall be included in computing 
the net income of the grantor.”
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The applications for certiorari were granted because of 
differing views in the courts of appeals as to the inclusion 
of the incomes of trusts with similar provisions in the 
gross incomes of the donors by virtue of the sections of 
the Act relied upon by the Commissioner. A It maier v. 
Commissioner, 116 F. 2d 162; Fulham v. Commissioner, 
110 F. 2d 916; Whiteley v. Commissioner, 120 F. 2d 782; 
Commissioner v. Buck, 120 F. 2d 775.

To reach a decision as to the applicability of §§ 166 and 
167 of the Revenue Act of 1934 (see footnote, p. 159, 
supra) to these trusts, the instruments must be construed 
to determine whether the power to revest title to any part 
of the corpora in the grantors, or to distribute to them any 
of the income, lies with any persons not having a sub-
stantial adverse interest to the grantors. That construc-
tion must be made in the light of rules of law for the 
interpretation of such documents. The intention of Con-
gress controls what law, federal or state, is to be applied. 
Burnet v. Harmel, 287 U. S. 103, 110; Lyeth v. Hoey, 305 
U. S. 188, 194. Since the federal revenue laws are de-
signed for a national scheme of taxation, their provisions 
are not to be deemed subject to state law “unless the 
language or necessary implication of the section involved” 
so requires. United, States v. Pelzer, 312 U. S. 399,402-3. 
This decision applied federal definition to determine 
whether an interest in property was called a “future in-
terest.” When Congress fixes a tax on the possibility of 
the revesting of property or the distribution of income, 
the “necessary implication,” we think, is that the possi-
bility is to be determined by the state law. Grantees 
under deeds, wills and trusts, alike, take according to the 
rule of the state law. The power to transfer or distribute 
assets of a trust is essentially a matter of local law. Blair 
v. Commissioner, 300 U. S. 5, 9; Freuler v. Helvering, 291

503873—43----- IS
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U. S. 35, 43-45.1 Congress has selected an event, that is 
the receipt or distributions of trust funds by or to a 
grantor, normally brought about by local law, and has di-
rected a tax to be levied if that event may occur. Whether 
that event may or may not occur depends upon the inter-
pretation placed upon the terms of the instrument by state 
law. Once rights are obtained by local law, whatever 
they may be called, these rights are subject to the federal 
definition of taxability. Recently in dealing with the 
estate tax levied upon the value of property passing under 
a general power, we said that “state law creates legal in-
terests and rights. The federal revenue acts designate 
what interests or rights, so created, shall be taxed.” Mor-
gan v. Commissioner, 309 U. S. 78, 80 (a case dealing with 
the taxability at death of property passing under a general 
power of appointment). In this case, as in Lyeth n . 
Hoey,1 2 we were determining what interests or rights should 
be taxed, not what interests or rights had been created, 
and therefore applied the federal rule. Cf. Burnet v. 
Harmel, 287 U. S. 103, 110; Palmer v. Bender, 287 U. S. 
551, 555; Heiner v. Mellon, 304 U. S. 271, 279; Helvering 
v. Fuller, 310 U. S. 69, 74. In this view the rules of law 
to be applied are those of Illinois. That state is the resi-
dence of the parties, the place of execution of the instru-
ment, as well as the jurisdiction chosen by the parties to 
govern the instrument.

This was the view of the Circuit Court of Appeals. 
124 F. 2d 772, 778. Their examination of the Illinois law

1 The incorporation of local law in federal tax acts has been repeatedly 
recognized. Cf. Crooks v. Harrelson, 282 U. S. 55 (Missouri real prop-
erty excluded from federal estate tax because of state rule of law); 
Poe v. Seaborn, 282 U. S. 101 (community property laws); Uterhart 
v. United States, 240 U. S. 598, 603 (local law of wills).

2 305 U. S. 188, 193, 194 (exemption from income tax of funds re-
ceived by an heir in compromise of litigation over a will as an inherit-
ance, a result contrary to the law of the state of probate).
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led them to conclude that “the wife and brother as trustees 
had no authority under the Illinois law to revest tha prop-
erty in the grantor,” a requirement for liability under 
§ 166. This conclusion does not spring from a statute of 
that state nor even from a clear or satisfying line of de-
cisions. It is, however, the reasoned judgment of the 
circuit which includes Illinois in which a judge of long 
experience in the jurisprudence of that state participated. 
Without a definite conviction of error in the conclusion, 
this Court will not reverse that judgment. MacGregor v. 
State Mutual Life Assurance Co., 315 U. S. 280. Cf. Reitz 
v. Mealey, 314 U. S. 33, p. 39; Railroad Comm’n v. Pull-
man Co., 312 U. S. 496, 499.

The Government does not challenge the conclusion of 
the Court of Appeals that Illinois law controls. It sharply 
differs as to the meaning of paragraph ninth, construed 
generally, and as to the Illinois rule, but does not urge 
that a federal rule of interpretation applies.

The suggestion is made that Helvering v. Fitch, 309 
U. 8.149,156; Helvering v. Fuller, 310 U. S. 69; Helvering 
v. Leonard, id. 80; and Pearce v. Commissioner, 315 U. S. 
543, require determination by this Court of the Illinois 
law. In each of these cases, after courts of appeals had 
given their opinion of the law of the respective states on 
the power of the state courts to alter or revise property 
settlements in judgments of divorce, we reviewed the state 
decisions to determine whether the husband or wife was 
taxable under the federal tax system upon the income 
from the settlements. This depended upon whether the 
husband could show clearly and convincingly under the 
state law that the settlement income was not received by 
the wife pursuant to his continuing obligation to support 
or whether the wife could raise doubts and uncertainties 
as to the proper conclusion. Pearce v. Commissioner, 
supra, 547.
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It is true we examined the state cases to determine the 
applicable state law, but we did it for the purpose of de-
termining whether the taxpayers had met their burden of 
proving the Commissioner of Internal Revenue wrong in 
assessing deficiencies against them. We could do the same 
here but we are satisfied that the finding of the Court of 
Appeals on Illinois law is a determination that meets that 
burden. A requirement of a demonstration of state law, 
“clearly and convincingly,” may well necessitate a review 
of the conclusion of the Court of Appeals, while a require-
ment of a finding, as here, of the ultimate fact as to the law 
would not. If reasonably avoidable we should certainly 
avoid becoming a Court of first instance for the determina-
tion of the varied rules of local law prevailing in the forty-
eight states. Nor do we see any reason why we should 
prefer the view of the Board of Tax Appeals concerning 
Illinois law to that of the Circuit Court of Appeals within 
which Illinois is embraced.

One cannot say that it would be an arbitrary or unrea-
sonable or even an unlikely holding on the part of the 
courts of Illinois to conclude that, under the terms of 
these trusts, equity ought to and would prevent the wife 
and brother of the donor, claiming authority under the 
provisions of paragraph nine of the indenture, from vest-
ing the property in themselves or in the donor or in others 
for the benefit of themselves or the donor, to the detriment 
of the present beneficiaries. To support this construction, 
the Court of Appeals cites Frank v. Frank, 305 Ill. 181,187, 
137 N. E. 151, 152. In that case there was a deed for 
a life estate in realty with vested remainder to others, 
with “full power and authority” to the life tenant to sell 
the premises by her sole deed. The life tenant sold the 
fee for life support, a consideration necessarily usable by 
the life tenant alone. The power was construed as ap-
plicable to the life estate alone and its use unauthorized
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for the fee. In Rock Island Bank v. Rhoads, 353 Ill. 131, 
142, 187 N. E. 139, 141, the Supreme Court of that state 
construed the authority of a life tenant to use and dispose 
of the property as may “in her judgment be necessary for 
her comfort and satisfaction in life” to stop short of per-
mitting her to add any of the life estate property to build 
up her own separate estate. For the authority of courts 
of equity in Illinois over trustees, there are cited cases 
establishing their general power to require action in ac-
cordance with the intent of the donor. Maguire v. City 
oj Macomb, 293 Ill. 441,453,127 N. E. 682; Jones v. Jones, 
124 Ill. 254, 262, 264,15 N. E. 751; Welch v. Caldwell, 226 
Ill. 488,495,498,80 N. E. 1014.

The Commissioner cites no Illinois cases which bring us 
to a conviction of error on the part of the Court of Appeals. 
People v. Kaiser, 306 Ill. 313,137 N. E. 826, goes no further 
than to say a residuary estate bequeathed to a trustee for 
gifts to such charitable institutions or needy persons as 
the trustee deems deserving will be enforced by the courts. 
It also seems that in Illinois a general power of appoint-
ment is exercisable in favor of the donee or his creditors. 
Id., 317; Gilman v. Bell, 99 Ill. 144,149; Botzum v. Havana 
National Bank, 367 Ill. 539, 543, 12 N. E. 2d 203. But 
evidently the Court of Appeals does not consider that 
these trustees under Illinois law have the power to vest 
this property in themselves. Such a result follows from 
their view that the property could not be vested in the 
grantors. Consequently, this power of the trustees is not 
a general power but a power in trust exercisable as fidu-
ciaries to carry out the purposes of the trust. We there-
fore do not need to decide whether if they could vest the 
property in themselves they would have an interest ad-
verse to the grantor. Without that power their interest 
certainly is not adverse. Cf. Reinecke n . Smith, 289 U. S. 
172,174.
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The real issue is whether, under Illinois law, the trus-
tees’ authority under paragraph nine of the trust instru-
ments “to alter, change or amend this Indenture at any 
time and from time to time by changing the beneficiary 
hereunder ... or in any other respect,” goes so far as 
to permit the substitution of the donor for the benefi-
ciaries. Would the trustees with authority to change 
the terms and “the time when the Trust Fund ... is 
to be distributed” be permitted to revoke the trust and 
thus vest the corpus in the donor. These questions are 
answered in the negative by the Court of Appeals and we 
accept that conclusion. These trusts, therefore, stand as 
though an Illinois statute or a provision of the instruments 
forbade assignments of any of the corpora or of the income 
to the grantors except as may be specifically provided by 
their terms. The exception is of importance in examining 
the trusts’ provisions for the minor children of Douglas 
Stuart.

On the assumption that the Illinois law forbids the vest-
ing of the trust res in the taxpayers under § 166, it would 
also be impossible for the trustees to accumulate the in-
come for or to distribute it to the grantor directly so as to 
come within § 167. 124 F. 2d 772, 778. Consequently, 
the contention that the donors are taxable, as direct bene-
ficiaries, because of the provisions of § 167 alone, must fail. 
Could it be, however, that the donors were taxable under 
§167 because the trustees could change the beneficiaries 
of the trusts to the creditors of the donors or to any other 
person and thereby relieve the donor of a legal obligation? 
Assuming that such a change would result in a distribution 
to the grantor under § 167 and Douglas v. Willcuts, 296 
U. S. 1, the ruling of the Court of Appeals on Illinois law 
forbids such a distribution from these trusts. A decision 
that a donor cannot take from a trust under state law 
certainly prohibits a change of the instrument so as to 
relieve the donor of legal obligations.
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The Commissioner, however, raised in the Court of Ap-
peals and has pressed here the liability of the donors for 
taxation under 22 (a), see footnote, p. 159, on the ground 
that the trust incomes are chargeable to the donors 
under the rule of Helvering v. Clifford, 309 U. S. 331. 
That is, whether after the establishment of the trust the 
grantor may still be treated as the owner of the corpus 
and therefore taxable on its income. It is obvious that if 
each of the trust incomes is attributable to the donors un-
der this rule, they become a part of the present taxpayers’ 
income under § 167 (a) (1) and (2) also. This leads us 
to consider both § 22 (a) and § 167, and their interplay 
on one another, together.

Section 167 took its present form in the Revenue Act 
of 1932. It was enacted especially to prevent avoidance 
of surtax by the trust device, when the income really re-
mained in substance at the disposal of the settlor. S. Rep. 
No. 665, 72d Cong., 1st Sess., pp. 34-35. It is to be in-
terpreted in the light of its purpose for the protection of 
the federal revenue. United States v. Hodson, 10 Wall. 
395, 406; United States v. Pelzer, 312 U. S. 399, 403. Of 
course, where the settlor or donor is not actually or in 
substance a present or possible beneficiary of the trust, he 
escapes the surtax by a gift in trust. Revenue Act of 
1934, §§ 161 to 168, Supplement E, 48 Stat. 727. Cf. 
Helvering v. Fuller, 310 U. S. 69, 74. In the absence of 
a legislative rule, we have left to the process of repeated 
adjudications the line between “gifts of income-producing 
property and gifts of income from property of which the 
donor remains the owner, for all substantial and practical 
purposes.” Harrison v. Schaffner, 312 U. S. 579, 583.

In the John Stuart trusts, the trustees, in their discre-
tion, were to distribute income to the named beneficiaries 
for fifteen years and thereafter to distribute the entire 
net income. In the Douglas Stuart trusts, the directions 
authorized discretionary distribution to the beneficiaries



168 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

or its application to their education, support and main-
tenance until the children reached the age of twenty-five 
years. Undistributed portions of the income were to be 
added to the corpus. Plainly, these distributions or ac-
cumulations were to be used for the economic advantage 
of the children of the settlors and to the amount of these 
distributions and accumulations would satisfy the normal 
desire of a parent to make gifts to his children. Is this 
alone sufficient to make the income of the trusts taxable 
to the settlors?

Disregarding for the moment the minority of some of 
the beneficiaries, we think not. So broad a basis would tax 
to a father the income of a simple trust with a disinterested 
trustee for the benefit of his adult child. No act of Con-
gress manifests such an intention. Economic gain realized 
or realizable by the taxpayer is necessary to produce a 
taxable income under our statutory scheme. That gain 
need not be collected by the taxpayer. He may give away 
the right to receive it, as was done in Helvering v. Horst, 
311 U. S. 112, Helvering v. Eubank, 311 U. S. 122,125, and 
Harrison v. Schaffner, 312 U. S. 579. But the donor never-
theless had the “use [realization] of his economic gain.” 
311 U. S. at 117. In none of the cases had the taxpayer 
really disposed of the res which produced the income. In 
Corliss v. Bowers, 281 U. S. 376, he had disposed of the res 
but with a power to revoke at any moment. This right 
to realize income by revocation at the settlor’s option 
overcame the technical disposition. The “non-material 
satisfactions” (gifts-contributions) of a donor are not 
taxable as income. Helvering v. Horst, supra.

That economic gain for the taxable year, as dis-
tinguished from the non-material satisfactions, may be 
obtained through a control of a trust so complete that it 
must be said the taxpayer is the owner of its income. So
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it was in Helvering v. Clifford, 309 U. S. 331, 335, 336. 
Cf. Helvering v. Fuller, 310 U. S. 69, 72 note 1, 76. Sec-
tion 22 (a), we have said, indicated the intention of Con-
gress to use its constitutional powers of income taxation 
to their “full measure.” Helvering v. Clifford, 309 U. S. 
331, 334; Helvering v. Midland Life Ins. Co., 300 U. S. 
216, 223; Douglas n . Willcuts, 296 U. S. 1, 9; Irwin v. 
Gavit, 268 U. S. 161, 166. Control of the stocks of the 
company of which the grantors were executives may have 
determined the manner of creating the trusts. Paragraph 
eight permits recapture of the stocks from the trust by 
payment of their value. (See p. 158, ante.) Family 
relationship evidently played a part in the selection of 
the trustees. On the other hand, broad powers of man-
agement in trustees, even though without adverse interest, 
point to complete divestment of control, as does the im-
possibility of reversion to the grantors.3 The interlock-
ing trustees were not appointed simultaneously. The 
triers of fact have made no finding upon this point. Cf. 
Helvering v. Clifford, supra, 336, 338. When the Board 
of Tax Appeals decided these cases under § 166 it was not 
necessary for it to reach a conclusion on 22 (a) or its effect 
upon § 167. That should be done in No. 48, the John 
Stuart trusts.

In No. 49, the R. Douglas Stuart trusts, the minority 
of each of the beneficiaries brings the income from the 
trusts under the provisions of 167 (a) (1) and (2). The 
grantor owes to each the parental obligation of support. 
The Court of Appeals assumed that all income expended 
was used for such a purpose unless the taxpayer showed 
to the contrary. So far as the income was used to dis-

3 Cf. Helvering v. Clifford, supra; Suhr v. Commissioner, 126 F. 2d 
283; Whiteley v. Commissioner, 120 F. 2d 782; Commissioner v. Buck, 
120 F. 2d 775; Fulham v. Commissioner, 110 F. 2d 916.
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charge this obligation, the sums expended were properly 
added to the taxpayer’s income.4

As indicated in the cases of the Board of Tax Appeals 
cited in the immediately preceding note, the Board has 
restricted the tax liability of a grantor of a trust for the 
support and maintenance of an infant and other purposes 
to such sums as, actually or by presumption, have been 
expended to relieve the settlor of his obligations. The 
Board has not taxed the whole of such income to the tax-
payer merely because a part could have been but was not 
used for the support of an infant. We take a contrary 
view. Among these involved problems of statutory con-
struction, we observe the time-tried admonition of restrict-
ing the scope of our decision to the circumstances before us. 
We are not here appraising the application of § 167 to 
cases where a wife is the trustee or beneficiary of the funds 
which may be used for the family benefit. Cf. Suhr v. 
Commissioner, 126 F. 2d 283, 285, with Altmaier v. Com-
missioner, 116 F. 2d 162, and Fulham v. Commissioner, 
110 F. 2d 916. We are dealing with a trust for minors 
where the trustees, without any interest adverse to the 
grantor, have authority to devote so much of the net in-
come as “to them shall seem advisable” to the “education, 
support and maintenance” of the minor. The applicable 
statute says, “Where any part of the income . . . may 
. . . be distributed to the grantor . . . then such part 
. . . shall be included in computing the net income of 
the grantor.” Under such a provision the possibility of 
the use of the income to relieve the grantor, pro tanto,

* Douglas v. Willcuts, 296 U. S. 1; Commissioner n . Grosvenor, 85 F. 
2d 2; Black v. Commissioner, 36 B. T. A. 346; Tiernan v. Commis-
sioner, 37 B. T. A. 1048, 1054; Pyeatt v. Commissioner, 39 B. T. A. 
774, 780; Chandler v. Commissioner, 41 B. T. A. 165, 178; Wolcott v. 
Commissioner, 42 B. T. A. 1151,1157.

See also General Counsel’s Memorandum 18972, 1937-2 Cum. Bull. 
231,233.
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of his parental obligation is sufficient to bring the entire 
income of these trusts for minors within the rule of at-
tribution laid down in Douglas n . Willcuts.

No. 48 is reversed and remanded to the Circuit Court of 
Appeals for remand to the Board of Tax Appeals.

No. 49 is reversed and, for the reasons herein stated, 
the decision of the Board of Tax Appeals is affirmed.

No. J}8 reversed.
No. reversed.

Mr . Chief  Justice  Stone  :

I think judgment should go for the Government in each 
case.

Assuming, as the opinion of the Court declares, that 
we must look to Illinois law to determine whether the trus-
tees were free to distribute to respondents the trust in-
come which the Commissioner has taxed under § 167 of 
the Revenue Act of 1934, still I think respondents have 
failed to carry the burden which rests on them to show 
that the Illinois law prevents such distribution. The 
power conferred on the trustees to dispose of future income 
was without restriction. They were in terms authorized 
at any time to alter the trust instrument so as to change 
the beneficiary, to change the time when the trust fund 
or any part of it or the income was to be distributed, or to 
change it “in any other respect.” On its face each trust 
gave to the trustees other than the settlor plenary power 
to bestow undistributed income on any person they might 
choose as beneficiaries, including the settlor.

We are cited to no decision in the Illinois courts which 
either holds or suggests that a power in trust so broadly 
phrased may not be exercised for the benefit of its donor. 
Even the generally accepted rule that the donee of a power 
ln trust may not use it for his own benefit, which Illinois 
does not appear to follow, would hardly support the con-
clusion that he could not exercise it for the benefit of the
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donor. Reinecke v. Smith, 289 U. S. 172, 176. We are 
without even a speculative basis in judicial authority or 
in reason for predicting that the Supreme Court of Illinois 
would forbid such an exercise of the power.

When state law has not been authoritatively declared 
we pay great deference to the reasoned opinion of circuit 
courts of appeals, whose duty it is to ascertain from all 
available data what the highest court of the state will 
probably hold the state law to be. Wichita Royalty Co. 
v. City Bank, 306 U. S. 103; West v. A. T. & T. Co., 311 
IT. S. 223. But we have not wholly abdicated our function 
of reviewing such determinations of state law, merely 
because courts of appeals have made them.

Here our task is the easier because of the salutary rule 
that he who assails a deficiency assessment before the 
Board of Tax Appeals assumes the burden of showing, in 
point of law as well as of fact, that the tax is unlawfully 
assessed. Helvering v. Fitch, 309 U. S. 149. The terms 
of the trust instruments bring them so plainly within the 
provisions of the taxing statute as concededly to subject 
respondents to the tax unless we are able to conclude that 
some law of Illinois denies effect to their words. Respond-
ents suggest no reason for such a rule of law which has ever 
been advanced in judicial opinion, treatise or elsewhere, 
and they point to no decision of the Illinois courts recog-
nizing its existence. I am unable to conclude that it does 
exist and consequently that the tax was not properly laid.

The Board of Tax Appeals found that the trust instru-
ments meant what they said and that in the family circle 
involved they would be carried out according to their 
meaning. It was hardly excessive skepticism on the 
Board’s part to conclude that Illinois law would not pre-
vent compliance with the expressed intention. Its judg-
ment ought not lightly to be disregarded.

Mr . Justice  Black  and Mr . Justice  Dougla s  join in 
this opinion.
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SOLA ELECTRIC CO. v. JEFFERSON ELECTRIC CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

No. 45. Argued October 23, 1942.—Decided December 7, 1942.

1. Where, owing to the invalidity of a patent, a price-fixing stipulation 
in a license to manufacture the patented article and to sell it in inter-
state commerce is in conflict with the Sherman Law, the licensee is 
not estopped to set up the invalidity against the licensor in a suit by 
the latter to recover royalties and to enjoin sales not in conformity 
with the license agreement. P. 175.

2. This question of estoppel is a federal question. P. 175.
Local rules of estoppel will not be permitted to thwart the pur-

poses of statutes of the United States. Erie R. Co. v. Tompkins, 
304 U. S. 64, distinguished. P. 176.

125 F. 2d 322, reversed.

Certio rari , 316 U. S. 652, to review a judgment affirm-
ing the District Court in upholding a price-fixing provision 
in a patent license agreement, and dismissing a counter-
claim.

Mr. J. Bernhard Thiess, with whom Messrs. Sidney Neu-
man and Leslie W. Fricke were on the brief, for petitioner.

Mr. Thomas H. Sheridan for respondent.

Mr . Chief  Justice  Stone  delivered the opinion of the 
Court.

The question for our decision is whether a patent li-
censee, by virtue of his license agreement, is estopped to 
challenge a price-fixing clause in the agreement by show-
ing that the patent is invalid, and that the price restriction 
is accordingly unlawful because not protected by the 
patent monopoly.

Respondent brought the present suit in the District 
Court for the Northern District of Illinois, asserting di-
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versity of citizenship, and alleging that it was the owner 
of Patent No. 1,777, 256 for improvements in an electrical 
transformer; that it had entered into a license contract 
granting petitioner a non-exclusive license to manufacture 
and sell the patented transformers throughout the United 
States, its territories, dependencies and possessions, on 
payment of a stipulated royalty upon each transformer so 
manufactured and sold. The contract provided that the 
license was granted on condition that the “prices, terms, 
and conditions of sale, for use or sale” throughout the 
licensed territory should not be more favorable to peti-
tioner’s customers than those prescribed from time to 
time by respondent for its own sales and those of its other 
licensees. Respondent sought recovery of unpaid royal-
ties and also an injunction restraining further sales except 
in conformity to the terms of the license agreement.

Petitioner by its answer admitted that it had manufac-
tured two types of transformers, one covered by certain 
narrow claims of the patent, claims 8,14 and 19, the valid-
ity of which it does not challenge, the other alleged to be 
covered by certain broader claims. Petitioner also filed 
a counterclaim alleging that the broad claims are invalid 
for want of novelty, as it asserted had been recognized in 
the Sixth Circuit in France Mjg. Co. v. Jefferson Electric 
Co., 106 F. 2d 605; and that respondent, by reason of the 
price control provisions of the licensing contract and the 
invalidity of the broad claims, was not entitled to recover 
royalties upon those transformers covered only by the 
broad claims. Petitioner accordingly prayed a declara-
tory judgment that most of the claims, except 8, 14 and 
19, are invalid, and for other relief.

The Circuit Court of Appeals for the Seventh Circuit 
affirmed the District Court’s order dismissing the counter-
claim, 125 F. 2d 322, ruling that petitioner, having ac-
cepted a license under the patent, was estopped to deny 
its validity. And, treating the patent as valid, it held
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that the stipulation for control of the sales price of the 
patented articles manufactured by the licensee was a law-
ful exercise of the patent monopoly. We granted cer-
tiorari, 316 U. S. 652, the question being of importance to 
the administration of the patent laws and the Sherman 
Anti-Trust Act.

The Circuit Court of Appeals, in holding that petitioner 
as a licensee was estopped to challenge the validity of the 
patent, did not say whether it considered that it was ap-
plying a rule of federal or of state law, and it cited no 
decisions of either the federal or the Illinois courts. Where 
no price-fixing stipulation was involved in the license con-
tract, this rule of estoppel, which was not questioned by 
counsel, was applied without discussion in United States 
N. Harvey Steel Co., 196 U. S. 310; cf. Kinsman v. Park-
hurst, 18 How. 289. We need not decide whether in such 
a case the rule is one of local law, cf. Dale Tile Mfg. Co. v. 
Hyatt, 125 U. S. 46, 53-54, or whether, if it be regarded 
as a rule of federal law because the construction and ap-
plication of the patent laws are involved, it was rightly ap-
plied in United States n . Harvey Steel Co., supra. For 
here a different question is presented—whether the doc-
trine of estoppel as invoked below is so in conflict with the 
Sherman Act’s prohibition of price-fixing that this Court 
may resolve the question even though its conclusion be 
contrary to that of a state court.

The present license contract contemplates and requires 
that petitioner, on sales of the licensed transformers 
throughout the United States, shall conform to the prices 
fixed by respondent for the sale of competing patented 
articles by other licensees and by respondent. Such a 
restriction on the price of articles entering interstate com-
merce is a violation of the Sherman Act save only as it 
18 within the protection of a lawfully granted patent mo-
nopoly. See United States v. Univis Lens Co., 316 U. S. 
241, 250, and cases cited; United States v. Masonite Corp.,
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316 U. S. 265, 275-77. Agreements fixing the competitive 
sales price of articles moving interstate, not within the 
protection of a patent, are unlawful because prohibited by 
the Sherman Act.

It is familiar doctrine that the prohibition of a federal 
statute may not be set at naught, or its benefits denied, by 
state statutes or state common law rules. In such a case 
our decision is not controlled by Erie R. Co. v. Tompkins, 
304 U. S. 64. There we followed state law because it was 
the law to be applied in the federal courts. But the doc-
trine of that case is inapplicable to those areas of judicial 
decision within which the policy of the law is so dominated 
by the sweep of federal statutes that legal relations which 
they affect must be deemed governed by federal law having 
its source in those statutes, rather than by local law. 
Royal Indemnity Co. v. United States, 313 U. S. 289, 296; 
Prudence Corp. v. Geist, 316 U. S. 89, 95; Board of 
Comm’rs v. United States, 308 U. S. 343, 349-50; cf. 
O’Brien v. Western Union Telegraph Co., 113 F. 2d 539, 
541. When a federal statute condemns an act as unlawful, 
the extent and nature of the legal consequences of the 
condemnation, though left by the statute to judicial de-
termination, are nevertheless federal questions, the an-
swers to which are to be derived from the statute and the 
federal policy which it has adopted. To the federal stat-
ute and policy, conflicting state law and policy must yield. 
Constitution, Art. VI, cl. 2; Awotin n . Atlas Exchange 
Bank, 295 U. S. 209; Deitrick v. Greaney, 309 U. S. 190, 
200-01.

The federal courts have been consistent in holding that 
local rules of estoppel will not be permitted to thwart 
the purposes of statutes of the United States. See, in 
the case of federal statutes governing interstate freight 
rates, Pittsburgh, C., C. & St. L. Ry. Co. v. Fink, 250 U. 8. 
577, 582-83; Chesapeake & Ohio Ry. Co. n . Martin, 283 
U. S. 209,220-22; cf. Atchison, T. & S. F. Ry. Co. v. Harold,
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241 U. S. 371; and federal statutes affecting national 
banks, Awotin v. Atlas Exchange Bank, supra; Deitrick v. 
Greaney, supra.

A state by applying its own law of specific performance 
may not compel the performance of a contract contem-
plating violation of the federal land laws, Anderson v. 
Carkins, 135 U. S. 483. Similarly, this Court has declared 
that anyone sued upon a contract may set up as a defense 
that it is in violation of the Sherman Act. Bement v. 
National Harrow Co., 186 U. S. 70, 88. And it has pro-
ceeded on the assumption that whether the parties to 
an agreement in violation of the Act are in pari delicto 
is a question of federal, not state, law. Harriman v. 
Northern Securities Co., 197 U. S. 244; Eastman Kodak 
Co. v. Southern Photo Co., 273 U. S. 359, 376-78. It 
decided, in Continental Wall Paper Co. v. Voight & Sons 
Co., 212 U. S. 227, that a vendee of goods purchased from 
an illegal combination in pursuance of an illegal agree-
ment, both in violation of the Sherman Act, can plead 
the illegality in defense to a suit for the purchase price. 
This decision went much further than it is necessary to 
go here to conclude that petitioner may assert the illegal-
ity of the price-fixing agreement and may offer any com-
petent evidence to establish its illegality, including proof 
of the invalidity of the patent.

Local rules of estoppel which would fasten upon the 
public as well as the petitioner the burden of an agree-
ment in violation of the Sherman Act must yield to the 
Act’s declaration that such agreements are unlawful, and 
to the public policy of the Act which in the public interest 
precludes the enforcement of such unlawful agreements. 
Cf. Morton Salt Co. v. Suppiger Co., 314 IT. S. 488,492-93.

Reversed.

503873—43------ 19
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MANGUS et  al . v. MILLER.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
TENTH CIRCUIT.

No. 74. Argued November 17, 1942.—Decided December 7, 1942.

1. The interest of one of two joint tenants in a contract to purchase 
land payable in installments, where under state law it is an in-
terest which may be alienated and subjected to execution and sep-
arate sale, is property which may be administered in farmer-debtor 
proceedings under § 75 of the Bankruptcy Act, as amended, although 
subsequent to the filing of the petition the interest of his co-tenant 
has been forfeited by default in payment of the installments of the 
purchase price. P. 183.

2. The farmer-debtor in this case, who was a joint tenant of a land-
purchase contract, his wife being the other joint tenant, but, so far 
as appears, not a farmer-debtor, was authorized to file his petition 
under § 75 of the Bankruptcy Act, and thus to subject his interest 
to the jurisdiction of the bankruptcy court; and he thereupon became 
entitled to the benefit of the moratorium afforded by § 75 (o) for the 
purpose of enabling him to effect a composition with his creditors, 
failing which he was entitled to proceed under § 75 (s). P. 184.

In advance of an authoritative determination by the state courts 
of the rights of purchasers of land as joint tenants when the interest 
of one of them has been forfeited for non-payment of purchase 
money, this Court can not say that the difficulties of administering 
the interests of the parties under § 75 (s) of the Bankruptcy Act 
are insurmountable. P. 185.

3. The court of bankruptcy, having control under § 75 (e) of the Bank-
ruptcy Act of the farmer’s property, is free to permit and to facilitate 
proceedings in the state courts to adjudicate the interests of the 
parties to the contract, subject to the stay directed by § 75 (o) of any 
cancellation of the contract or foreclosure of the farmer-debtor’s in-
terest in it. P. 185.

4. In the event that no composition is effected, the farmer-debtor may 
ask to be adjudicated a bankrupt and as such to be placed in posses-
sion of the property under the provisions of § 75 (s) upon terms 
which will enable him, by paying a suitable rental, to redeem the prop-
erty unless he is sooner able to finance himself. If his interest is
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found to be such that it is impracticable to place him in possession 
or otherwise to administer the property as provided by § 7 (s), he 
is entitled to petition the court for leave to redeem the property, 
and if he is unable to redeem it, a sale of his interest may be ordered 
as directed by § 75 (s) (3). P. 186.

5. In proceedings for a stay under § 75 (s) (2) of the Bankruptcy 
Act as an incident to which petitioners made a deposit of rental, 
they withdrew the deposit when the court rendered a judgment, 
denying its jurisdiction to review; for review of which they obtained 
a writ of certiorari. Held:

(1) That whether the withdrawal of the amount deposited is so 
inconsistent with further proceedings for the three-year stay au-
thorized by § 75 (s) upon payment of a prescribed rental, could 
not be determined on the record brought to this Court, and should, 
in any case, be determined in the first instance by the bankruptcy 
court having jurisdiction of the cause. P. 187.

(2) The withdrawal is not inconsistent with other remedies which 
the bankruptcy court has jurisdiction to give under §75, or with 
recourse to measures which the court may take to permit an adju-
dication of the rights of the parties in the property involved. 
P. 187.

(3) Since deposit of rental is not prerequisite to jurisdiction, re-
call and receipt of the money, whatever effect it may have had on 
the right to the three-year stay authorized by § 75 (s), involved 
no inconsistency with the assertion in this case of the court’s juris-
diction to make an adjudication of the rights of the parties as a 
basis for composition and afford other relief. P. 187.

125 F. 2d 507, reversed.

Certio rari , 316 U. S. 657, to review a judgment of the 
court below which reversed orders of the court of bank-
ruptcy denying motions by the present respondent to 
strike from the debtor’s schedules of property certain land 
which respondent had contracted to sell to the farmer-
debtor and another in joint tenancy.

Mr. Edwin J. Skeen, with whom Mr. J. D. Skeen was on 
the brief, for petitioners.

Mr. Hadlond P. Thomas for respondent.
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Mr . Chief  Justi ce  Stone  delivered the opinion of the 
Court.

The question is whether the interest of one of two joint 
tenants of a land purchase contract can be administered in 
farmer-debtor proceedings under § 75 of the Bankruptcy 
Act as amended, 11 U. S. C. § 203, although subsequent to 
the filing of his petition the interest of his co-tenant had 
been forfeited by default in payment of installments of 
the purchase price.

Petitioners, husband and wife, as “joint tenants with 
full right of survivorship and not as tenants in common,” 
entered into a contract with respondent’s assignor for the 
purchase of a plot of land. They apparently entered into 
possession under the contract, although the fact does not 
explicitly appear in the record. The contract stipulated 
for a down payment of $500 of the purchase price and for 
payment of the balance in equal monthly installments ex-
tending over a period of more than seven years. Nearly 
two years later, the buyers being in default in payment of 
installments, respondent gave appropriate notice, in con-
formity to state law, that the contract would be forfeited 
unless all payments due were made. Five days before 
the date on which the forfeiture was to become effective, 
the husband alone, without reference to his co-tenant, filed 
his petition as a farmer-debtor under § 75. After the date 
of forfeiture, respondent moved, on a showing of the facts 
as stated, to strike the land in question from the schedules 
of the debtor’s property, challenging the jurisdiction of 
the court to administer it. The wife thereupon filed in 
the bankruptcy proceeding a “joinder of Rose L. Mangus” 
in which she asked to be permitted to adopt the petition of 
her husband for relief under § 75 and his schedules of 
property, referring to the land in question. It does not 
appear whether she was an insolvent farmer-debtor within 
the meaning of § 75 (r), and so entitled to the benefits of
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the Act. Upon respondent’s filing of a supplemental mo-
tion to strike the land from the schedules of the debtor’s 
property, with a showing that at the time of the wife’s 
attempted joinder she had forfeited her interest in the 
property, the court denied both of respondent’s motions.

The Court of Appeals for the Tenth Circuit reversed, 
125 F. 2d 507, holding that the right or interest which the 
wife had acquired in the land by the contract of purchase 
had been forfeited before her attempted joinder in the 
bankruptcy proceedings, see Federal Land Bank v. Soren-
son, 121 P. 2d 398; Leone v. Zuniga, 84 Utah 417, 34 P. 2d 
699, and that in consequence she had no remaining interest 
in the land which she could ask the bankruptcy court to 
administer. It thought that by the forfeiture respondent 
became vested as her successor with the interest which 
she had acquired in the land by virtue of the contract. 
But it was also of opinion that notwithstanding the for-
feiture she remained a joint tenant of the contract with 
her husband and so was an indispensable party to any 
judgment or order of the bankruptcy court making dis-
position of the debtor’s interest in the contract and the 
property. It also pointed out that although the interest 
of a bankrupt joint tenant may be sold in a regular bank-
ruptcy proceeding, the proceedings under § 75 (a)-(r) do 
not look in the first instance to a sale of the debtor’s prop-
erty or operate to pass title to a trustee or the court, 
but contemplate maintenance of the status quo by a mora-
torium pending an adjustment or composition of his debts, 
and his ultimate emergence from bankruptcy with all his 
property. See John Hancock Ins. Co. v. Bartels, 308 
U. S. 180,184; Wright v. Union Central Life Ins. Co., 311 
U. S. 273.

From all this the court concluded that the difficulties of 
administration of the bankrupt’s interest in § 75 proceed-
ings are so insurmountable as to require dismissal of the
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proceeding.1 In the circumstances of this case, it attrib-
uted these difficulties to the uncertainty as to the rights of 
the husband as joint tenant of the contract with his wife 
and as tenant in common with respondent of the land. 
The uncertainty arose, it was suggested, from the doubt 
whether the husband, upon effecting an adjustment and 
compromise with creditors, would be entitled to acquire 
all the land upon payment of the balance of the purchase 
price, or only to demand half of it on payment of one- 
half of the purchase money due. We granted certiorari, 
316 U. S. 657, on a petition which challenged the rulings 
of the Circuit Court of Appeals that the wife was an 
indispensable party to the farmer-debtor proceeding, and 
that the interest of the husband alone was not susceptible 
of administration in that proceeding.

Section 75 (n) directs that the filing of the farmer-
debtor’s petition “shall immediately subject the farmer 
and all his property ... for all the purposes of this sec-
tion, to the exclusive jurisdiction of the court ... in-
cluding . . . any equity or right in any such property, 
including, among others, contracts for purchase, contracts 
for deed, or conditional sales contracts.” Section 75 (o) 
provides an effective moratorium, pending further pro-
ceedings, against the forfeiture of the debtor’s interest in 
the property over which the court has jurisdiction. This 
it accomplishes by staying, unless otherwise permitted by 
the court, proceedings for foreclosure of a mortgage, or 
for cancellation or rescission of an agreement for the sale 
of land, or for the recovery of possession of land, or for 
the seizure or sale of the debtor’s property under condi-
tional sales agreement. Kalb v. Feuerstein, 308 U. S. 
433; John Hancock Ins. Co. v. Bartels, 308 U. S. 180.

1 Compare Buss v. Prudential Ins. Co., 126 F. 2d 960; In re Harris, 
15 F. Supp. 304.
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We see no reason to doubt that, under these provisions 
and others presently to be noted, the bankruptcy court 
had jurisdiction in a § 75 proceeding over the husband’s 
interest as joint tenant in the contract for the purchase 
of the land. Section 75 (n) expressly subjects to the juris-
diction of the bankruptcy court the vendee’s interest in 
such a contract. And, so far as we are advised, Utah 
accepts the general common law rules relating to joint 
tenancies, including the rules permitting alienation of 
the interest of a joint tenant, and making it property sub-
ject to execution and separate sale. Cf. Spalding v. 
Allred, 23 Utah 354, 64 P. 1100; Neill v. Royce, 120 P. 2d 
327; § 104-37-9 Revised Statutes of Utah, 1933; and see 3 
Tiffany, Real Property (3rd ed.) § 425; 2 Thompson, Real 
Property, §§ 1714-17. When so locally recognized, the 
interest of a joint tenant is a property interest subject 
to the jurisdiction of the bankruptcy court under § 70 
of the general Bankruptcy Act, 11 U. S. C. § 110. Matter 
of DePree, 30 A. B. R. (N. S.) 629; Matter of Williams, 
16 A. B. R. (N. S.) 218; cf. In re Brown, 60 F. 2d 269; In re 
Williams’ Estate, 16 F. Supp. 909.

Section 75 (n) of the Farm Bankruptcy Act, 11 U. S. C. 
§ 203 (n), which provides that the filing of a petition shall 
subject “the farmer and all his property” to the jurisdic-
tion of the Court, further directs that, “In proceedings 
under this section, except as otherwise provided herein, 
the jurisdiction and powers of the courts, the title, powers, 
and duties of its officers, the duties of the farmer, and the 
rights and liabilities of creditors, and of all persons with 
respect to the property of the farmer . . . shall be the 
same as if a voluntary petition for adjudication had been 
filed and a decree of adjudication had been entered. . . .” 
And sub-section (s) (4) of § 75 commands that “. . . the 
provisions of this title shall be held to apply also to part-
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nerships, common, entirety, joint, community ownership 
. . . and any such parties may join in one petition.”

The final clause of this provision, permitting both joint 
tenants to join in the petition, suggests that either, if en-
titled to the benefits of the Act, may file a petition without 
the other. Such was declared to be its purpose by the 
House Judiciary Committee which recommended its addi-
tion by way of amendment to § 75 (s) as originally en-
acted. In reporting this amendment the Committee 
pointed out the diversity of rulings of the courts under 
§ 75, saying, “Some have held that if a husband and wife 
were jointly interested, or had interests in common, or 
were partners in the farming operations, that then neither 
of them could take advantage of the Act, nor could they 
join. Obviously such was not the intention of Congress.” 
H. R. Rep. No. 570, 74th Cong., 1st Sess., p. 4. We need 
not now determine whether the wife, who does not appear 
to be a farmer-debtor, could before the forfeiture have 
joined in the petition. It is enough that one joint tenant 
is authorized to file his petition under § 75 and subject 
his interest to the jurisdiction of the bankruptcy court just 
as he may under § 70 of the general Bankruptcy Act.

Accordingly we conclude that the husband’s interest in 
the property held by him as joint tenant with his wife is 
property within the meaning of § 75 (n), and that the 
court acquired jurisdiction over that interest upon the 
filing of his petition. The husband’s interest as joint 
tenant being subject to the jurisdiction of the bankruptcy 
court, he was entitled to the benefit of the moratorium 
afforded by § 75 (o) for the purpose of enabling him to 
effect a composition with his creditors, failing which he 
was entitled to proceed under §75 (s). John Hancock 
Ins. Co. v. Bartels, supra.

The Court of Appeals cited no decision of the Utah 
courts, and we are referred to none, which supports its
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conclusion that respondent, as the result of the forfeiture 
of the wife’s interest in the land, succeeded to that interest 
and became a co-tenant with the husband. So far as the 
law of that state is concerned, it would seem to be an 
equally tenable position that the forfeiture freed respond-
ent’s title of any equitable interest of the wife and left 
it subject only to such demands as the husband might 
assert by virtue of his interest. In advance of an authori-
tative determination by the state courts of the rights of 
the parties to the contract after the forfeiture of the wife’s 
interest, we cannot say that the difficulties of administer-
ing the husband’s interest under § 75 (s) are insurmount-
able. Indeed, before dismissing the proceedings because 
of difficulties in ascertaining the rights of the debtor under 
state law and in administering them in bankruptcy, it 
would be an appropriate exercise of the court’s jurisdic-
tion to take suitable measures to remove those difficulties 
by affording the interested parties opportunity to assert 
their rights in the state courts and, when they are ascer-
tained and defined, by administering the debtor’s inter-
est as the Act provides, so far as may be found to be 
practicable.

Section 75 (e) provides that, “after the filing of the pe-
tition and prior to the confirmation or other disposition 
of the composition or extension proposal by the court, the 
court shall exercise such control over the property of the 
farmer as the court deems in the best interests of the 
farmer and his creditors.” During such control the court 
is free to permit and to facilitate proceedings in the state 
courts which would adjudicate the interests of the parties 
in the contract, subject to the stay directed by § 75 (o) 
of any cancellation of the contract or foreclosure of pe-
titioner’s interest in it. Utah, by § 10L-3-18 of its Re-
vised Statutes, has provided that “all persons holding as 
tenants in common or as joint tenants, or any number
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less than all, may jointly or severally commence or defend 
any civil action or proceeding for the enforcement or pro-
tection of the rights involved. In all cases one tenant in 
common or joint tenant can sue his co-tenant.” And it 
has adopted the Uniform Declaratory Judgments Act, 
under which respondent or petitioners, or either of them, 
are free to proceed to an adjudication of their rights. 
§§ 104-64-1 et seq., Revised Statutes of Utah, 1933. We 
perceive no insurmountable obstacle, if the bankruptcy 
court is so advised, to the exercise of its jurisdiction so as 
to permit the parties to ascertain their respective rights 
by an appropriate proceeding in the state courts. See 
Thompson v. Magnolia Petroleum Co., 309 U. S. 478,483. 
While such practice is to be regarded as exceptional, the 
circumstances which here suggest it appear to be excep-
tional. It may be suggested too that if, pending the pro-
ceedings for adjustment or composition with creditors, 
the wife were to release or assign to her co-tenant her in-
terest in the contract, all beneficial interest under which 
she has forfeited, the technical difficulties thought to exist 
by reason of her absence as a party from the bankruptcy 
proceedings might be removed.

With the court’s jurisdiction over the debtor’s interest 
in the land and the duty to administer it established, we 
cannot say that the accommodation with respondent and 
other creditors which the statute contemplates could not 
be arrived at. But, in the event that no composition is 
effected, the debtor may ask to be adjudicated a bankrupt, 
aid as such to be placed in possession of the property 
under the provisions of § 75 (s) upon terms which will 
enable him, by paying a suitable rental, to redeem the 
property unless he is sooner able to finance himself. See 
John Hancock Ins. Co. v. Bartels, supra. If his interest 
is found to be such that it is impracticable to place him 
in possession or otherwise to admiiister the property as
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provided by § 75 (s), he is entitled to petition the court 
for leave to redeem the property; and, if he is unable to 
redeem it, a sale of his interest may be ordered as directed 
by § 75 (s) (3). Wright v. Union Central Ins. Co., supra. 
The sale of the interest of a co-tenant may be separately 
effected in a bankruptcy proceeding. In re Toms, 101 F. 
2d 617; In re Brown, supra, 273. And we cannot say that 
a court possessing the powers of a court of equity could not 
in this case direct a sale on conditions which would protect 
the rights of the debtor, respondent, and the purchaser.

Respondent moves to dismiss the writ of certiorari be-
cause, after the judgment below denying the district 
court’s jurisdiction, petitioners procured a return of ren-
tal deposited by them in the bankruptcy court as an in-
cident to proceedings under § 75 (s) (2). It is argued that 
this action is so inconsistent with petitioners’ appeal as 
to estop them from further prosecution of it. The order, 
if any, directing the deposit, and the attendant proceedings 
do not appear in the record. Whether the withdrawal of 
the amount deposited is so inconsistent with further pro-
ceedings for the three-year stay authorized by § 75 (s) 
upon payment of a prescribed rental, obviously cannot be 
determined on this record, and should, in any case, be 
determined in the first instance by the bankruptcy court 
having jurisdiction of the cause. But it plainly is not in-
consistent with other remedies which the court has juris-
diction to give under § 75, or with recourse to measures 
which the court may take to permit an adjudication of the 
rights of the parties, on the basis of which a composition 
may be effected. In any case, since deposit of rental is 
not prerequisite to jurisdiction, petitioners’ recall and re-
ceipt of money, whatever effect it may have had on their 
right to the three-year stay authorized by § 75 (s), involved 
no inconsistency with the assertion on this appeal of the 
court’s jurisdiction to resolve that question and to take
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other appropriate action. The court’s authority to give 
relief upon compliance with such terms as it may properly 
impose, including the payment of rental, either by mora-
torium pending a composition with creditors or by sale as 
the statute provides, remains unaffected. At least it has 
authority under § 75 (s) and is required to permit redemp-
tion of the property by the debtor before ordering a sale. 
Wright v. Union Central Ins. Co., supra.

We are of opinion that the bankruptcy court has juris-
diction over the debtor’s interest in the property in ques-
tion, and that in its sound discretion it should, in every 
practicable way, exercise that jurisdiction for the protec-
tion of the interest of the debtor as the statute directs.

The judgment below should be reversed and the cause 
remanded for further proceedings not inconsistent with 
this opinion.

Reversed.

ETTELSON et  al . v . METROPOLITAN LIFE 
INSURANCE CO.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 70. Argued November 12, 13, 1942.—Decided December 7, 1942.

1. In a civil action in the federal District Court against an insurer to 
recover the proceeds of policies of life insurance, wherein the insurer 
filed a counterclaim alleging fraud by the insured in the procure-
ment of the policies and praying their cancellation and that further 
prosecution of the action be enjoined, an order that the issue 
raised by the counterclaim shall be heard and disposed of by the 
court prior to the issue raised by the complaint is an interlocutory 
order granting an injunction, within the meaning of Judicial Code 
§ 129, and is appealable under that Section. P. 190.

The provisions of Rule 1 of the Rules of Civil Procedure, that the 
object of the Rules is “to secure the just, speedy, and inexpensive 
determination of every action,” and of Rule 2, that “there shall be 
one form of action to be known as ‘civil action,’ ” do not require a 
different result.
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2. Local law has no bearing on the question here determined. P. 191.
3. The applicability of Jud. Code § 129 is determined not by the termi-

nology of the order but by its substantial effect. P. 192.

Cert ifica te  from the Circuit Court of Appeals upon an 
appeal to that court from an interlocutory order of the 
District Court, 42 F. Supp. 488. The suit, to recover upon 
policies of life insurance, was begun in a state court but 
was removed by the defendant to the federal court.

Mr. Conover English for the Metropolitan Life Insur-
ance Co.

Mr. Arthur T. Vanderbilt argued the cause, and Mr. 
Jack Rinzler entered an appearance, for Adrian Ettelson 
et al.

Mr . Justice  Roberts  delivered the opinion of the 
Court.

The Circuit Court of Appeals has certified the following 
question:

“In a civil action in a district court upon a claim of a 
character formerly cognizable at law in which the defend-
ant has filed a counterclaim of a character formerly cogni-
zable in equity (or in an action at law under the provisions 
of Section 274b1 of the Judicial Code), is an order that 
the issue raised by the counterclaim shall be heard and 
disposed of by the court prior to the issue raised by the 
complaint an order granting an injunction within the 
meaning of Section 1291 2 of the Judicial Code and there-
fore appealable under that section?”

From the certificate it appears that the question arises 
upon these facts: The plaintiffs filed, in a New Jersey 
state court, a complaint in five counts to recover amounts 
alleged to be due plaintiffs by the defendant on life insur-

128 U. 8. C. § 398.
2 28 U.S. C. §227.
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ance policies issued by it upon the life of Richard Ettelson, 
deceased. The cause was removed to the United States 
District Court for New Jersey. Plaintiffs demanded a 
jury trial. The defendant filed an answer in the Dis-
trict Court setting up that the policies were obtained by 
the fraud of the insured and are void because of material 
false statements made by the insured in the application 
for the policies. The answer did not allege that the false 
statements were knowingly and intentionally made.

With the answer, the defendant filed a counterclaim al-
leging that the policies were obtained by the fraud of the 
insured and are void because of the material false state-
ments made by him in the application; and prayed that 
the policies be decreed void upon the return by the de-
fendant of the premiums paid thereon, and that the plain-
tiffs be enjoined from further prosecuting the action at 
law. The plaintiffs moved for dismissal of the counter-
claim on the ground that the defendant has an adequate 
remedy at law on the law side of the court in the pending 
action in which issue has been joined; and further that 
the counterclaim fails to state a claim upon which equi-
table relief can or should be granted by the court.

The District Court denied the motion to dismiss and 
ordered that the counterclaim should be heard and dis-
posed of by the court sitting in equity prior to trial of the 
issue made by the complaint and answer in the action at 
law. 42 F. Supp. 488. The plaintiffs thereupon ap-
pealed to the Circuit Court of Appeals; and the defend-
ant moved that court to dismiss the appeal, in the view 
that the District Court’s order is not appealable.

The parties agree that, if the question had arisen prior 
to the adoption of the Rules of Civil Procedure,8 our 
decision in Enelow v. New York Life Ins. Co., 293 U. S. 
379, would require an affirmative answer to the question.

3 308 U. S'. 653 ; 28 U. 8. C. 723c.
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The defendant asserts, and the plaintiffs deny, that the 
Rules require a negative answer. The defendant points 
to Rule 1, which states that the object of the rules is “to 
secure the just, speedy, and inexpensive determination 
of every action”; and more particularly to Rule 2, which 
declares that “there shall be one form of action to be 
known as ‘civil action.’ ”

The defendant’s contention, in brief, is that whereas, 
when the Enelow case was decided, the distinction be-
tween actions at law and suits in equity in federal courts 
still persisted, this distinction has now been abolished; 
that equitable defenses, whether a bar to plaintiffs’ re-
covery at law or the basis of affirmative relief against the 
plaintiffs, are part and parcel of the single action initiated 
by the plaintiffs and that any direction by the court re-
specting the order in which the claim and the counter-
claim are to be heard is interlocutory, amounting, at most, 
to a stay of the trial of one branch of the litigation, and 
in no sense an injunction against the plaintiffs. We 
cannot agree.

At the argument of the cause much time was devoted 
to the applicable law of New Jersey, where the action 
originated. It was urged that, under that law, upon allega-
tion and proof of innocent misrepresentations inducing the 
issue of a policy, an insurer is entitled to a decree cancel-
ling the policy and restraining any action at law upon it. 
It was urged that this feature of the local law must be 
considered in determining the appealability of the Dis-
trict Court’s order. But, whatever effect should be given 
the New Jersey law in determining the correctness of 
the District Judge’s action, the local law has no bearing 
upon the decision of the narrow question certified.

As in the Enelow case, so here, the result of the District 
Judge’s order is the postponement of trial of the jury 
action based upon the policies; and it may, in practical
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effect, terminate that action. It is as effective in these 
respects as an injunction issued by a chancellor. If the 
order be found to be erroneous, it will have to be set aside 
and the plaintiffs permitted to pursue their action to 
judgment. The plaintiffs are, therefore, in the present 
instance, in no different position than if a state equity court 
had restrained them from proceeding in the law action. 
Nor are they differently circumstanced than was the plain-
tiff in the Enelow case. The relief afforded by § 129 is 
not restricted by the terminology used. The statute looks 
to the substantial effect of the order made. Enelow v. 
New York Life Ins. Co., supra, p. 383. Compare General 
Electric Co. v. Marvel Rare Metals Co., 287 U. S. 430,432; 
Shanferoke Coal & Supply Corp. v. Westchester Service 
Corp., 293 U. S. 449, 451; Griesa v. Mutual Life Ins. Co., 
165 F. 48,49.

Question answered “Yes.”

MILLER v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 76. Argued November 18, 1942.—Decided December 7, 1942.

1. The in forma pauperis statute (Act of July 20, 1892, as amended) 
does not entitle an indigent defendant in a criminal case to be fur-
nished a verbatim transcript of the evidence at public expense. 
P. 197.

2. A verbatim transcript of all the evidence is not necessary for the 
preparation of a bill of exceptions; the bill may be prepared from 
the judge’s or counsel’s notes, or from the recollection of witnesses 
as to what occurred at the trial, or, in short, from any and all sources 
which will contribute to a veracious account of the trial judge’s ac-
tion and the basis of his ruling. P. 198.

3. Upon a petition to the Circuit Court of Appeals for rehearing of 
its affirmance, on an appeal in forma pauperis, of a conviction in a 
criminal case, it appeared that the petitioner’s contention that the
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evidence was insufficient to sustain the verdict had not been properly 
presented because of his counsel’s belief that a transcript of the 
evidence (which the petitioner was without funds to obtain) was 
necessary for the preparation of a bill of exceptions covering the 
point. Held, that, in the circumstances, the Circuit Court of Ap-
peals had power, under Rule 4 of the Criminal Appeals Rules, to 
remand the cause to the District Court for the settlement of a proper 
bill of exceptions. P. 199.

4. The cause is remanded to the Circuit Court of Appeals for entry of 
an order permitting settlement in the District Court of a bill of ex-
ceptions presenting the point urged by the petitioner. Thereupon, 
it will be the duty of counsel for the petitioner to submit a bill of 
exceptions made up from the best sources available; and it will then 
be the duty of the district judge to assist in amplifying, correcting 
and perfecting the bill, and to settle the same in order to present 
the evidence given at the trial. P. 199.

123 F. 2d 715, reversed.

Certi orari , 316 U. S. 658, to review the affirmance of a 
conviction of kidnapping in violation of 18 U. S. C. § 408a. 
For other opinions of the court below in this case, see 124 
F. 2d 849,126 F. 2d 462.

Mr. Howard C. Westwood, with whom Mr. Charles M. 
Davison, Jr. was on the brief, for petitioner.

Mr. Archibald Cox, with whom Solicitor General Fahy, 
Assistant Attorney General Berge, and Mr. Robert S. Er- 
dahl were on the brief, for the United States.

Mr . Just ice  Roberts  delivered the opinion of the Court.

This case presents important questions in respect of 
criminal proceedings against poor persons in federal courts. 
For this reason we granted certiorari.

The petitioner was indicted, tried, and convicted in 
the United States District Court for Western Arkansas for 
kidnapping in violation of Title 18 U. S. Code § 408a. As 
he was without funds to conduct his defense, the court 
appointed counsel for him. The person charged to have

503873—43------ 20
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been kidnapped was the illegitimate daughter of petition-
er’s wife.

Two defenses were presented. The first was that the 
petitioner came within the exception stated in the statute, 
that it shall not apply to a kidnapping “in the case of a 
minor, by a parent thereof.” To sustain this defense, peti-
tioner offered evidence to prove that the girl was a minor 
and that, having married her mother, he stood in the rela-
tion of a parent to her. The second defense was that 
the petitioner had neither taken nor detained the young 
woman against her will. The District Judge ruled against 
the petitioner’s contention that he was a parent within the 
intendment of the statute, but sent the case to the jury on 
the question whether he had apprehended or detained his 
wife’s daughter against her will. The jury rendered a 
verdict of guilty. Judgment of sentence was entered.

In due time, petitioner’s counsel filed notice of appeal 
in which, amongst others, reasons advanced were that the 
court erred in refusing peremptory instructions for acquit-
tal at the conclusion of the Government’s case and at the 
conclusion of all the evidence; that the verdict of the jury 
was contrary to the weight of the evidence; and that the 
court erred in refusing to instruct the jury that, if they 
found the complaining witness was under the age of 
eighteen years at the time of the kidnapping they must 
find the petitioner not guilty.

The District Court entered an order permitting the pe-
titioner to appeal in Jorma pauperis, and the Circuit Court 
of Appeals also permitted the prosecution of the proceed-
ings in that court in Jorma pauperis.

In connection with the appeal, errors were specifically 
assigned to the ruling of the District Court respecting the 
status of the petitioner as a parent, but no error was so as-
signed to the action of the court in submitting the fact 
questions respecting the alleged apprehension and deten-
tion of the complaining witness, although the assignments
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of error concluded with a prayer for a reversal for “other 
manifest errors in the record and proceedings.” The Bill 
of Exceptions allowed by the District Court set forth only 
so much of the proceedings as went to the question of pe-
titioner’s asserted parenthood of the alleged minor. It 
also included the proceedings on motions for directed ver-
dict and the action of the court upon those motions, but 
none of the evidence on which the motions were based.

The Circuit Court of Appeals affirmed the judgment 
and, in so doing, dealt only with the question of the peti-
tioner’s parenthood.1 At the close of its opinion it stated: 
“No other question having been raised on this appeal, it 
follows that the judgment must be and is affirmed.”

The petitioner entered upon service of his sentence and, 
being without counsel, personally forwarded to the Cir-
cuit Court of Appeals a petition for the appointment of 
counsel and a petition for rehearing. In the latter, he 
urged that there was no testimony in the record indicating 
that he took or detained his wife’s daughter against her 
will, and prayed that the Circuit Court of Appeals issue 
a writ of certiorari to bring up a complete transcript of 
the testimony taken at his trial. In a per curiam opinion,1 2 
the court stated that it had decided the only question be-
fore it, but ordered that the United States Attorney an-
swer the petition so that it might be ascertained whether 
a Bill of Exceptions could be prepared to raise the ques-
tions which the petitioner desired to have decided. The 
prosecuting officer answered alleging that the entire testi-
mony in the case had been taken stenographically by the 
district judge’s secretary, whose notes were available and 
could be transcribed. The answer further set forth that 
the judge’s secretary had important duties to perform; 
that the testimony which he took stenographically was of 
large volume; that its transcription would involve labor

1123 F. 2d 715.
2124 F. 2d 849.
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for which he ought to be paid; and that the Government 
could not be required to pay for a transcript of the evi-
dence or to furnish such a transcript to the defendant.

To this answer, the petitioner filed a response in which, 
amongst other things, he alleged that he had repeatedly 
urged his attorney to present to the Circuit Court of 
Appeals the question of the sufficiency of the evidence to 
sustain his conviction, and that his attorney had invariably 
replied that this could not be done without obtaining a 
transcript of the evidence so as to make a proper Bill of 
Exceptions covering the subject; that the attorney further 
advised him that a transcript of the testimony could not be 
procured because the petitioner had no funds to pay for 
its preparation. It stands admitted on the record that 
these are the facts.

The Circuit Court of Appeals, in a third opinion,3 stated 
that it had requested a response to the petition for rehear-
ing in order to ascertain whether the Government, as in 
Holmes v. United States, 314 U. S. 583, would consent to 
the vacation of the judgment so that a proper record might 
be made as the basis for consideration of the question urged 
by the petitioner. The court stated that, in view of the 
Government’s opposition to a vacation of the judgment 
or a reopening of the case, it felt itself without power 
to act further in the matter, and indicated that if the 
petitioner desired to bring the cause to this Court such 
facilities should be furnished him as were necessary to that 
end without the obligation to pay fees or costs.

The petitioner presented to this Court a petition for 
certiorari and a petition for leave to proceed in forma 
pauperis. We granted the writ and gave leave to proceed 
in forma pauperis. As he was without counsel, we 
appointed counsel to act for him in this Court.

8126 F. 2d 462.
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1. There is no law of the United States creating the 
position of official court stenographer and none requiring 
the stenographic report of any case, civil or criminal, and 
there is none providing for payment for the services of a 
stenographer in reporting judicial proceedings. The prac-
tice has been for the parties to agree that a designated per-
son shall so report. The one selected must be paid by pri-
vate arrangement with one or more of the parties to the 
litigation. The amount paid to him is not costs in the 
cause nor taxable as such against any of the parties.

2. At the instance of the Conference of Senior Circuit 
Judges, legislation has been introduced in Congress to pro-
vide an official system of reporting and to defray the cost 
of it. That legislation, as we understand, will, if adopted, 
obviate the difficulties presented in this case. As the 
matter stands, however, it is clear that the judge’s secretary 
who stenographically reported the trial is not an officer of 
the United States in his capacity as reporter, is not en-
titled to fees from the United States for his services, and 
his compensation cannot be treated as costs. The Act of 
July 20, 1892, as amended,  applies only to court costs, 
permits the taking of an appeal without prepayment of 
cost of printing the record in the appellate court, and pro-
vides in certain cases for the printing of that record at 
Government expense. It does not authorize the procure-
ment of a transcript of the testimony nor the payment for 
services in reporting evidence taken at the trial nor for 
the obtaining of it by the Government in behalf of an 
indigent defendant.

4

3. It is urged by the petitioner that the District Court 
has inherent power, in the interests of justice, to order 
preparation of a transcript for the petitioner’s use in mak- 
mg up a bill of exceptions and to impose the expense of so

4 28 U. S. C. § 832.
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doing upon the Government. The respondent points out 
that the Comptroller General has ruled that there is no 
appropriation from which such expense may be paid8 and, 
whether he is or is not right, it remains that no appro-
priation is available without authorization of payment 
by the Attorney General. That officer appears unwilling 
to test the matter by making such authorization. We 
need not stop to consider these opposing views because of 
the facts developed in the briefs and in argument.

4. As we have said, the trial judge’s secretary took 
stenographic notes of the entire testimony and his notes 
are available. It was stated at the bar that this gentleman 
stands ready to read his notes into a dictaphone without 
charge to the petitioner. In the light of these facts it would 
seem that it is possible to prepare an adequate bill of ex-
ceptions fairly reflecting the purport of the testimony.

It has become the usual, because the more convenient, 
method to prepare a bill of exceptions by the use of a 
stenographic transcript of the evidence. Even so, the 
bill ought not to contain all of the evidence but only that 
which is relevant to the issues made upon the appeal, and 
often it is expedient and satisfactory to summarize the 
evidence and transmute it into narrative form. His-
torically a bill of exceptions does not embody a verbatim 
transcript of the evidence but, on the contrary, a state-
ment with respect to the evidence adequate to present the 
contentions made in the appellate court. Such a bill 
may be prepared from notes kept by counsel, from the 
judge’s notes, from the recollection of witnesses as to what 
occurred at the trial, and, in short, from any and all sources 
which will contribute to a veracious account of the trial 
judge’s action and the basis on which his ruling was 
invoked.

6 9 Comp. Gen. 503; ef. 21 Comp. Gen. 347.
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Counsel in this case could, therefore, have prepared and 
presented to the trial judge, as was his duty, a bill of ex-
ceptions so prepared, and it would then have become the 
duty of the trial judge to approve it, if accurate, or, if not, 
to assist in making it accurately reflect the trial proceed-
ings. We are unwilling to hold that the petitioner is fore-
closed from obtaining a bill in the circumstances of this 
case. Petitioner repeatedly insisted that counsel pro-
cure a proper record on appeal to present the question of 
the sufficiency of the evidence to sustain his conviction. 
The petitioner did everything that lay within his power 
to obtain such a proper record, and we think he should 
not be penalized for the failure of his appointed counsel 
to take the necessary measures, if the power exists to 
afford him a hearing on the point he deems material.

5. We are of opinion that the Circuit Court of Appeals 
had power in the circumstances to remand the cause for 
the settlement of a proper bill of exceptions. Rule 4 
of the Criminal Appeals Rules  provides that, after the 
filing of the notice of appeal, the appellate court shall have 
supervision of the proceedings on appeal, including the 
proceedings relating to the preparation of the record on 
appeal, and that it may entertain a motion for directions 
to the trial court. This power extends to the procurement 
of a proper bill of exceptions   and ought to be liberally 
exercised where the contention is that the evidence is 
insufficient to support the verdict.

6

78

*
We think the right course in this instance is to remand 

the cause to the Circuit Court of Appeals in order that 
it may enter an order permitting the settlement of a bill

618 U. S. C. A. § 688ff.
7 Ray v. United States, 301 U. S. 158, 164, 167; Holmes v. United 

States, 314 U. S. 583.
8 Hemphill n . United States, 312 U. S. 657.
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of exceptions in the District Court to present the point 
urged by petitioner. Upon the entry of such an order 
it will be the duty of counsel for petitioner to present a 
bill made up from the best sources available. It will 
then become the duty of the district judge to assist in 
amplifying, correcting, and perfecting this bill from such 
sources, and to settle the same in order to present the 
evidence given at the trial. From such a bill the Circuit 
Court of Appeals will no doubt be able to decide whether 
there was evidence to sustain petitioner’s conviction.

So ordered.

UNITED STATES v. WAYNE PUMP CO. et  al .

appea ls  from  the  district  court  of  the  united  states
FOR THE NORTHERN DISTRICT OF ILLINOIS.

Nos. 81 and 82. Argued November 16,1942.—Decided 
December 7, 1942.

1. The decision of the District Court in these cases, sustaining demur-
rers to indictments for violations of the Sherman Act, was based not 
only on the construction of the statute but also on the independent 
ground of the insufficiency of the indictments as pleadings, and 
therefore was not appealable directly to this Court under the Crim-
inal Appeals Act. P. 207.

2. The amendment by Act of May 9, 1942, of the Criminal Appeals 
Act, which for the first time permits appeals to the Circuit Courts 
of Appeals from orders sustaining demurrers to indictments in cases 
not directly appealable to this Court, and which directs that such 
appeals, when erroneously taken to this Court, shall be remanded 
to the Circuit Court of Appeals, is not retrospective in operation 
and is inapplicable to appeals for which, when taken, there was no 
statutory authority. P. 209.

44 F. Supp. 949, appeals dismissed.

Appeal s  from judgments of the District Court in two 
cases, heard together, sustaining demurrers to indictments 
for violations of the Sherman Antitrust Act.
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Assistant Attorney General Arnold, with whom Solicitor 
General Fahy and Mr. Archibald Cox were on the brief, 
for the United States.

Mr. Edward R. Johnston for the Wayne Pump Co. et al.; 
Mr. James H. Winston for the Gilbert & Barker Mfg. Co. 
et al.; and Mr. Harold F. McGuire for Veeder-Root, Inc. 
et al.,—appellees. With them on the briefs for appellees 
were Messrs. Charles L. Byron, Howard Somervell, Louis 
F. Niezer, Ballard Moore, James M. Carlisle, Arthur S. 
Lytton, John C. Slade, Bryce L. Hamilton, Barry Gilbert, 
and George W.Ott.

Mr . Just ice  Reed  delivered the opinion of the Court.

These are companion appeals from orders sustaining 
demurrers to indictments for violations of the Sherman 
Act. The indictment in No. 81 charges the defendants, 
manufacturers of gasoline pumps, a manufacturer of gaso-
line computing mechanisms and a gasoline pump manu-
facturing association, and certain of their officers, with 
conspiracy, extending from 1932 to the date of the indict-
ment, January 31, 1941, to fix the prices of computer 
pumps in interstate trade and commerce, in violation of 
§ 1 of the Sherman Act. Computer pumps are gasoline 
pumps embodying a mechanism which calculates, meas-
ures, displays and records the quantities and prices of 
gasoline passing through the pumps to the purchasers. 
In No. 82 the defendants are the same except that the as-
sociation and its officer are omitted. This latter indict-
ment varies from the former in that in two counts it 
charges a conspiracy to monopolize the manufacture and 
sale of computer pumps and computing mechanisms in 
violation of § 2 of the Sherman Act.1

1 Section 1: “Every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce among 
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The facts alleged to support the charge in the count for 
price-fixing and those to support the count for monopoliz-
ing are substantially the same. The counts vary only as 
to the purposes alleged. The same means allegedly are 
employed to carry out each conspiracy. As similar legal 
issues arise in each case and as our conclusions upon each 
count are based upon the same reasoning, it is not neces-
sary to make further differentiations between the counts. 
One opinion was handed down by the District Court. It 
sets out the indictments quite fully. United States v. 
Wayne Pump Co., 44 F. Supp. 949.

As our decision does not and cannot in our view con-
sider the correctness of a trial court’s judgment that an 
indictment failed properly to allege the facts establishing 
a crime (United States v. Sanges, 144 U. S. 310; United 
States v. Burroughs, 289 U. S. 159), we do not set out the 
allegations of these counts in extenso. This has been 
done in United States v. Wayne Pump Co., supra. We 
shall state here, for convenience in getting a focus on the 
problem only, that the counts of the indictments charged 
conspiracies among the defendants to fix prices on, and 
monopolize the interstate trade in, computer pumps and

the several States, or with foreign nations, is hereby declared to be 
illegal. . . . Every person who shall make any contract or engage 
in any combination or conspiracy hereby declared to be illegal shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shall 
be punished by fine not exceeding $5,000, or by imprisonment not 
exceeding one year, or by both said punishments, in the discretion of 
the court.” 50 Stat. 693,15 U. S. C. § 1.

Section 2: “Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other person or persons, 
to monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a misde-
meanor, and, on conviction thereof, shall be punished by fine not 
exceeding five thousand dollars, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of the court. 
26 Stat. 209,15 U. S. C. § 2.
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computing mechanisms by a scheme for using patent rights 
and licenses to manufacture under them.

The defendants demurred to the indictments as insuf-
ficient in law to state an offense. It was said in the de-
murrers that the indictments failed to describe or particu-
larize the offense attempted to be charged with sufficient 
definiteness, certainty or specificity to inform the defend-
ants of the nature and causes of the accusations or to 
enable them to plead an acquittal or conviction thereunder 
in bar of other proceedings.

The trial court sustained the demurrers to each count, 
from which ruling appeals to this Court were prayed under 
the Criminal Appeals Act, 34 Stat. 1246. That statute 
authorizes an appeal to this Court “from a decision or 
judgment quashing, setting aside, or sustaining a demurrer 
to, any indictment, or any count thereof, where such de-
cision or judgment is based upon the invalidity, or con-
struction of the statute upon which the indictment is 
founded.” 2 We have no jurisdiction if the judgment be-
low is not so based. United States v. Hastings, 296 U. S. 
188; United States v. Halsey, Stuart & Co., 296 U. S. 451; 
United States v. Borden Co., 308 U. S. 188.

In their statement opposing jurisdiction, appellees con-
tended that the demurrers were sustained because of the 
insufficiency of the indictments as pleadings, as distin-
guished from a construction of the statute upon which the 
indictments were based, and therefore questioned our

2 As amended on May 9,1942, the Act further provides: “An appeal 
may be taken by and on behalf of the United States from the district 
courts to a circuit court of appeals or the United States Court of Ap-
peals for the District of Columbia, as the case may be, in all criminal 
cases, in the following instances, to wit: From a decision or judgment 
quashing, setting aside, or sustaining a demurrer or plea in abatement 
to any indictment or information, or any count thereof except where a 
direct appeal to the Supreme Court of the United States is provided by 
teis Act.” 56 Stat. 271,18 U. S. C. § 682.
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jurisdiction under the Act. We postponed decision of this 
question to the argument on the merits and we now come 
to its decision.

There is disagreement between the parties as to whether 
the District Court sustained the demurrers on the ground 
of the deficiency of the pleadings as well as upon a con-
struction of the statute. The language of the opinion 
makes it apparent to us that the District Court’s conclu-
sion was at least in part bottomed upon the indefiniteness, 
uncertainty and lack of specificity of the indictments. In 
the opinion it is said, 44 F. Supp. 949, 956:
“There is no charge that defendants fixed the prices of 
gasoline pumps generally, or restricted their manufacture 
and sale. They are charged only with fixing the prices of 
computer pumps, a right which the Wayne Pump Com-
pany already had under the statutory monopoly granted 
by the Government when its patent was issued. What is 
meant by the phrase ‘used the Jauch patent’ is not quite 
clear. If the defendants did more than enter into ordinary 
patent license agreements, under the terms of which the 
Wayne Pump Company, as owner of the patent, licensed 
the others to manufacture computer pumps, and fixed the 
prices at which the pumps should be sold; or if the Gov-
ernment claims that these defendants were involved in 
some offense under the Sherman Act other than the ex-
ercise of a patent monopoly, then such offense should be 
set out clearly in the indictments.”
The court further said, id., 956:
“How they took joint action or entered into joint agree-
ments to use the Jauch patent to achieve the alleged illegal 
objectives, or how they went outside the monopoly granted 
to the patentee and its licensees, is nowhere set out in the 
indictments.”

The lower court in United States v. Colgate & Co., 253 
F. 522, affirmed 250 U. S. 300, had criticized an indictment
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because of failure to set out facts against any set of whole-
salers or retailers alleged to have acted in combination with 
the defendant. In this case, commenting upon what is 
said to be a similar situation, the District Court said, id., 
958:

“So in the case at bar, if these conditions exist, the 
Government should have no difficulty in setting forth at 
least one specific instance of where defendants determined 
the resale price at which jobbers might resell computer 
pumps. If this condition does exist, surely the Govern-
ment must be in possession of the facts, and they should be 
set out in the indictments, so as to reasonably inform 
defendants of the offense with which they are charged.” 
The opinion added, id., 958 :

“The Government in its argument insists that compet-
ing patents are here involved, and that a monopoly of 
competing patents was acquired by some of the defendants 
in furtherance of the plan to carry out the conspiracy, but 
the indictments set out no facts whereby to identify these 
competing patents, nor in what manner nor by whom such 
monopoly in them was acquired.”
Finally the trial court concluded, id., 959 :

“It is fundamental that in every indictment the defend-
ant is entitled to be informed with such definiteness and 
certainty of the accusations against him as will enable him 
to make his defense, and avail himself of acquittal or con-
viction in any further prosecution for the same offense. 
Having in mind that the subject matter of the instant in-
dictments is protected by a patent, I am of the opinion 
that the defendants here have not been furnished with 
such definite and particular allegations of fact as will meet 
this test. The charges are much too general. They do 
not adequately describe the nature of the alleged unlawful 
conspiracy agreements or arrangements which defendants 
ftre accused of having made, nor show how the defendants
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became parties thereto, nor how they collaborated in doing 
the unlawful things; nor set out any unlawful means 
whereby the unlawful objectives were accomplished.”

Further, the District Court, in our opinion, made it al-
together clear that it was not determining solely the limits 
of a patent monopoly. It pointed out that a patentee 
might license (id., 954) as it chose, provided only that in so 
doing it did not violate any other law. The Sherman 
Act was in mind. The court said, id., 956:

“While ownership of the patent gives to the patentee 
a complete monopoly within the field of his patent, it of 
course does not give him any license to violate the pro-
visions of the Sherman Act or of any other law. Under his 
monopoly he may not use his patent as a pretext for fixing 
prices on an unpatented article of commerce; nor fix the 
resale price on his patented article; nor make use of 
‘tying clauses.’ ”

The Government, of course, recognizes that the opinion 
manifests the District Court’s view that the indictment 
failed to allege violations of the Sherman Act with suf-
ficient definiteness and particularity. But the Govern-
ment urges that such a ruling arose from the District 
Court’s error in holding, on the merits, that the facts set 
out in the indictment do not charge, as a matter of sub-
stance, crimes within the meaning of the Sherman Act. 
It is the Government’s contention that, after making this 
fundamental ruling, the District Court “then simply went 
on to say that the indictments are defective as pleadings 
if they are intended to charge crimes within the Sherman 
Act as that Act is construed by the court below.”

We do not read the District Court’s opinion in that 
way. Where a court interprets a criminal statute so as to 
exclude certain acts and transactions from its reach, it 
would of necessity also hold, expressly or impliedly, as the 
Government suggests, that the indictment, considered
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merely as a pleading, was defective. Yet, the essence of 
the ruling would be based upon a construction of the stat-
ute. We accept as correct, for the purposes of this discus-
sion only, the Government’s understanding of the opinion 
as holding that the allegations of the indictment, consid-
ered in substance and apart from required specificity, did 
not allege violations of the Sherman Act. It was a statu-
tory construction such as that just stated which led this 
Court to accept jurisdiction under the Criminal Appeals 
Act in United States v. Hastings, 296 U. S. 188, 195.

In the light of the opinion, however, we conclude that 
the judgment upholding the demurrer was based also on 
grounds independent of the construction of the statute 
involved. The demurrers upon which the ruling below 
was based show on their face, as appears from the typical 
example below, that they were aimed not at the coverage 
of the Sherman Act but at the form of the indictments.8 3

3 The formal parts are omitted:
1. Said indictment and each count thereof, in violation of the rights 

guaranteed to said defendants by the Fifth and Sixth Amendments to 
the Constitution of the United States, fails to describe and partic-
ularize the offenses attempted to be charged therein with sufficient 
definiteness, certainty and specificity to inform them of the nature 
and cause of the accusation, to enable them to prepare and make their 
defense thereto, and to enable them to plegd an acquittal or a convic-
tion thereunder in bar of any other proceedings against them based 
on the matters or things, or any of them, on which said indictment is 
based.

2. The averments of said indictment, and each count thereof, pur-
porting to charge a combination and conspiracy to monopolize the 
manufacture and sale of computer pumps and a combination and 
conspiracy to monopolize the manufacture and sale of computing 
mechanisms are mere conclusions.

3. Said indictment fails to make averments sufficient to identify 
and describe the supposed combination and conspiracy in each count 
of said indictment alleged in that it does not allege with particularity 
any of the following:

(a) The factual basis upon which the United States relies for its 
narge that said combinations and conspiracies exist or have existed:
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This was the objection determined by the court. The 
excerpts from the opinion quoted above are conclusive, 
we think, that the District Court rested its ruling on the 
insufficiency of the pleading as an independent ground.

Since the judgment below was not placed solely upon 
the invalidity or construction of the statute but had an 
additional and independent ground, the Criminal Appeals 
Act does not authorize review. United States v. Hastings, 
296 U. S. 188, 193; United States v. Halsey, Stuart & Co., 
296 U. S. 451; United States v. Borden Co., 308 U. S. 188, 
193.4 Any contrary holding would be to assume a power 
of review not bestowed by Congress.5 Furthermore, at 
the time of the entry of the District Court judgment, there 
was no provision for review of orders sustaining demurrers 
upon grounds other than those involving the construction 
of the basic statute.

The Criminal Appeals Act,6 under which the Govern-
ment brought these cases here, now contains a provision

(b) The manner of formation of the supposed combinations and 
conspiracies;

(c) The terms of the supposed combinations and conspiracies; or
(d) The manner in and by which it is claimed that said defendants 

became parties to the supposed combinations or conspiracies.
4. The averments in sai<| indictment and each count thereof with 

respect to the supposed combinations and conspiracies to monopolize, 
and the intended means for the accomplishment thereof, are so vague, 
indefinite, uncertain, and conclusory in character as to fail to apprise 
said defendants of the manner in which the prosecution claims that 
they have violated the law pertaining to combination or conspiracy to 
monopolize the manufacture and sale of the computer pumps or the 
manufacture and sale of computing mechanisms.”

4 At one time, this Court permitted review under the Criminal Ap-
peals Act of questions of statutory construction even where such ques-
tions were not the sole basis of the judgment. United States v. Steven-
son, 215 U. S. 190, 195. This practice was disapproved. See United 
States v. Hastings, 296 U. S. 188,194.

6 United States v. Hastings, 296 U. S. 188,192, n. 2.
e Act of March 2, 1907, 34 Stat. 1246, 18 U. S. C. § 682.
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for a remand to the Circuit Court of Appeals if review by 
this Court on direct appeal is found to be unauthorized. 
The Government does not differ with appellees’ specific 
statement that the new provision is inapplicable to this 
appeal. We do not think that it is applicable. Six weeks 
after time to appeal had expired7 the Act was amended.8 
The amendment for the first time permits appeals to the 
Circuit Courts of Appeals from orders sustaining a de-
murrer to an indictment in cases not directly appealable to 
this Court. The time to appeal to all courts remains un-
changed. The amendment provides that “if an appeal 
shall be taken pursuant to this Act to the Supreme Court 
of the United States which, in the opinion of that Court, 
should have been taken to a circuit court of appeals . . . 
the Supreme Court of the United States shall remand the 
cause to the circuit court of appeals . . . which shall then 
have jurisdiction to hear and determine the same as if the 
appeal had been taken to that court in the first in-
stance; . . This language directs the remand of a 
case in which the appeal, at the time it was taken, should 
have been taken to the Circuit Court of Appeals but was 
instead erroneously taken to this Court. It is intended 
to save to the Government the right of appeal which might 
otherwise be lost by its erroneous view as to the proper ap-
pellate tribunal.9 At the time the instant appeals were

7 The orders appealed from are dated February 24, 1942. The act 
provides that appeals be taken within thirty days after the judgment 
is rendered. Petitions for appeal were allowed March 26, 1942, within 
the thirty day period.

8 Act of May 9,1942, 56 Stat. 271.
9 In describing the effect of the bill, it was said by the. House 

Conference Managers that the act “permits appeals to the circuit 
courts of appeals of the United States where appeals have improperly 
been taken directly to the Supreme Court. ... In other words, it 
permits of a correction of the appeal in cases where appeal has been 
taken to the wrong court.” H. Rep. No. 2052, 77th Cong., 2d Sess., 
P- 2; see also H. Rep. No. 45, 77th Cong., 1st Sess., p. 2.

503873—13----- 21
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taken, there was no statutory authority for an appeal to 
the Circuit Court of Appeals and therefore no room for an 
erroneous choice between appellate courts. Conse-
quently, the proviso has no application. To hold other-
wise would be to give a right of appeal where none existed 
at the time the appeal was taken. While this might be 
permissible if there were such a legislative intention, the 
amendment is not retrospective in terms. Stephens v. 
Cherokee Nation, 174 U. S. 445, 478; Freeborn v. Smith, 
2 Wall. 160. Nor does it appear that Congress had the 
instant case in mind in enacting the amendment. H. 
Rouw Co. v. Crivella, 310 U. S. 612. We therefore view 
the right to appeal and the court to which an appeal lies 
as they existed at the time the appeal was taken. Gwin 
v. United States, 184 U. S. 669, 674.

Dismissed.

Mr . Justice  Jackson  took no part in the consideration 
of these appeals. *

Mr . Justice  Douglas , dissenting:

Mr . Justice  Black , Mr . Just ice  Murph y  and I are 
of the view that the judgments should be reversed. In 
our opinion the District Court’s rulings that the indict-
ments were defective resulted from interpretations of the 
Sherman Act and the patent law which are erroneous in 
light of United States v. Masonite Corporation, 316 U. 8. 
265, and related cases.
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ALBIN v. COWING PRESSURE RELIEVING 
JOINT CO. ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT.

No. 234. Submitted November 20,1942.—Decided December 7, 1942.

An order of the bankruptcy court vacating an earlier order restrain-
ing the prosecution by the alleged bankrupt of a suit in a state court, 
in which suit, it was alleged, counterclaims in excess of the amount 
claimed by the alleged bankrupt were filed, is, under § 24 (a) of the 
Chandler Act, appealable to the Circuit Court of Appeals. P. 212.

Reversed.

Certi orari , post, p. 608, to review a decree dismissing 
for lack of jurisdiction an appeal from an interlocutory 
order of the bankruptcy court dissolving a restraining 
order.

Mr. Lewis E. Pennish submitted for petitioner.

Mr. Charles Aaron submitted for respondent.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

Petitioner filed an involuntary petition in bankruptcy 
against respondent, who answered denying the allegations 
of the petition. Prior to adjudication, the bankruptcy 
court entered an ex parte order, on petition of the same 
creditor, restraining the prosecution by respondent or its 
agents of a suit in the Illinois state courts on a claim 
against one Fisher, in which suit, it was alleged, Fisher 
had filed counterclaims which would exceed the amount 
of the respondent’s claim. Thereafter, on petition of re-
spondent and after notice to all parties and a hearing, 
the bankruptcy court vacated the restraining order. This 
likewise was, so far as appears, prior to an adjudication. 
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Petitioner appealed. The Circuit Court of Appeals dis-
missed the appeal “for lack of jurisdiction.” The case is 
here on certiorari.

Sec. 24 (a) of the Chandler Act (52 Stat. 854,11 U. S. C. 
§ 47) gives the Circuit Courts of Appeals appellate juris-
diction from courts of bankruptcy “in proceedings in 
bankruptcy, either interlocutory or final.” An order of 
the bankruptcy court vacating a restraining order against 
prosecution of a suit in a state court is, like a stay order 
itself, a proceeding in bankruptcy. See Harrison Se-
curities Co. v. Spinks Realty Co., 92 F. 2d 904; Taylor v. 
Voss, 271 U. S. 176, 181. The amendments to § 24 (a) 
made by the Chandler Act practically abolished the dis-
tinction between appeals as of right and by leave. S. Rep. 
No. 1916, 75th Cong., 3d Sess., p. 4. And see Dickinson 
Industrial Site v. Cowan, 309 U. S. 382, 385-388. What-
ever may still be the possible limitations on the review-
ability of interlocutory orders (see In re Hotel Governor 
Clinton, 107 F. 2d 398; Federal Land Bank v. Hansen, 113 
F. 2d 82, 84-85), no reason appears why this one cannot 
or should not be reviewed. Nor does it appear from the 
record which is before us that the issue is moot. We 
intimate no opinion on the merits. The judgment is re-
versed and the cause remanded to the Circuit Court of 
Appeals for proceedings in conformity with this opinion.

R e versed.
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PYLE v. KANSAS et  al .

CERTIORARI TO THE SUPREME COURT OF KANSAS.

Na. 50. Argued November 9, 10, 1942.—Decided December 7, 1942.

1. Habeas corpus is a remedy available in the state courts of Kansas to 
persons imprisoned in violation of rights guaranteed by the Federal 
Constitution. P. 215.

2. A petition for a writ of habeas corpus alleging that the petitioner 
is imprisoned upon a conviction obtained through the use of testi-
mony known by the prosecuting officers to have been perjured, and 
through the suppression by them of evidence favorable to him, 
sufficiently alleges a deprivation of rights guaranteed by the Fed-
eral Constitution; and the denial of the petition without a deter-
mination as to the truth of the allegations was error. P. 216.

3. In view of the inexpert drafting of the petition for the writ of habeas 
corpus in this case, the remand to the state court is without prejudice 
to any procedure there designed to achieve greater particularity in 
the allegations. P. 216.

Reversed.

Certiorari , 316 U. S. 654, to review the affirmance of a 
judgment denying an application for a writ of habeas 
corpus.

Mr. Joseph P. Tumulty, Jr. for petitioner.

Mr. Jay Kyle, with whom Messrs. Jay 8. Parker, At-
torney General of Kansas, and Braden C. Johnston, As-
sistant Attorney General, were on the brief, for respon-
dents.

Mr . Just ice  Murphy  delivered the opinion of the Court.

Petitioner seeks to review an order of the Supreme Court 
of Kansas denying his application for writ of habeas 
corpus. In 1935 petitioner was convicted by a jury in a 
Kansas state court upon an information charging him
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with the crimes of murder and robbery. A motion for a 
new trial was overruled, and he was sentenced to life im-
prisonment under his conviction for murder, and to a term 
of from 10 to 21 years for.robbery. On appeal the judg-
ment was affirmed by the Supreme Court of Kansas. 
State v. Pyle, 143 Kan. 772, 57 P. 2d 93.

On November 20, 1941, petitioner, a layman acting in 
his own behalf, filed an original application for writ of 
habeas corpus in the Supreme Court of Kansas. The 
crude allegations of this application charge that his im-
prisonment was the result of a deprivation of rights guar-
anteed him by the Constitution of the United States, in 
that the Kansas prosecuting authorities obtained his con-
viction by the presentation of testimony known to be per-
jured, and by the suppression of testimony favorable to 
him. Filed with this application were a brief and an ab-
stract, also apparently prepared by petitioner himself, 
which are part of the record before us. These documents 
elaborate the general charges of the application, and spe-
cifically allege that “one Truman Reynolds was coerced 
and threatened by the State to testify falsely against the 
petitioner and that said testimony did harm to the peti-
tioner’s defense”; that “one Lacy Cunningham who had 
been previously committed to a mental institution was 
threatened with prosecution if he did not testify for the 
State” ; that the testimony of one Roy Riley, material to 
petitioner’s defense, “was repressed under threat and co-
ercion by the State” ; that Mrs. Roy Riley and Mrs. Thel-
ma Richardson were intimidated and their testimony 
suppressed; and, that the record in the trial of one Meri 
Hudson for complicity in the same murder and robbery 
for which petitioner was convicted, held about six months 
after petitioner’s direct appeal from his conviction, reveals 
that the evidence there presented is inconsistent with the 
evidence presented at petitioner’s trial, and clearly exoner-
ates petitioner.
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Certain exhibits accompanied the application; among 
these were copies, sworn by petitioner to be true and cor-
rect copies of the originals, of an affidavit executed by 
Truman Reynolds in 1940, and a letter dated February 
28, 1941, from the former prosecuting attorney who rep-
resented the State at petitioner’s trial. The affidavit 
contained a statement that affiant “was forced to give per-
jured testimony against Harry Pyle under threat by local 
authorities at St. John, Kansas and the Kansas State 
Police, of a penitentiary sentence for burglary if I did 
not testify against Mr. Pyle.” The letter stated, “Your 
conviction was a grave mistake,” and further that, “The 
evidence at the trial of Meri Hudson certainly shattered 
the conclusions drawn from the evidence produced at your 
trial.”

In connection with his application, petitioner moved 
for the appointment of counsel to represent him, for sub-
poenas duces tecum to bring up the records in the trials 
of Meri Hudson and one Bert (Bud) Richardson, for the 
subpoenaing of certain witnesses allegedly material to 
his case, and for his presence in court. The record does 
not show what disposition, if any, was made of these 
various motions.

No return was made to the application for the writ. 
On December 11, 1941, the court below entered an order 
that said petition be filed and docketed without costs, 

and thereupon, after due consideration by the court, it is 
ordered that said petition for writ of habeas corpus be 
denied.” There was no opinion. A motion to rehear 
was also denied without opinion. We brought the case 
here on certiorari, 316 U. S. 654, because of the constitu-
tional issues involved.

Habeas corpus is a remedy available in the courts of 
Kansas to persons imprisoned in violation of rights guar-
anteed by the Constitution of the United States. Cochran 
v. Kansas, 316 U. S. 255, 258. Petitioner’s papers are
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inexpertly drawn, but they do set forth allegations that 
his imprisonment resulted from perjured testimony, 
knowingly used by the State authorities to obtain his 
conviction, and from the deliberate suppression by those 
same authorities of evidence favorable to him. These 
allegations sufficiently charge a deprivation of rights guar-
anteed by the Federal Constitution, and, if proven, would 
entitle petitioner to release from his present custody. 
Mooney v. Holohan, 294 U. S. 103. They are supported 
by the exhibits referred to above, and nowhere are they 
refuted or denied. The record of petitioner’s conviction, 
while regular on its face, manifestly does not controvert 
the charges that perjured evidence was used, and that 
favorable evidence was suppressed with the knowledge 
of the Kansas authorities. No determination of the 
verity of these allegations appears to have been made.1 
The case is therefore remanded for further proceedings. 
Cochran v. Kansas, supra; Smith v. O’Grady, 312 U. S. 
329; cf. Waley v. Johnston, 316 U. S. 101,104. In view of 
petitioner’s inexpert draftsmanship, we of course do not 
foreclose any procedure designed to achieve more particu-
larity in petitioner’s allegations and assertions.

Reversed.

1 In re Pyle, 153 Kan. 568,112 P. 2d 354, is not such a determination. 
That was an appeal by petitioner from the dismissal of another peti-
tion for writ of habeas corpus by the Kansas district court for the 
Leavenworth district.
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FISHER, RECEIVER, v. WHITON, EXECUTRIX,
ET AL.

CERTIORARI TO THE COURT OF APPEALS OF TENNESSEE.

No. 85. Argued November 16, 1942.—Decided December 7,1942.

1. The question as to when the period of limitations begins to run 
against a receiver’s claim upon an assessment levied by the Comp-
troller of the Currency on stockholders of an insolvent national bank 
is a federal question; and, in the present case, the question was duly 
raised and preserved by appropriate exceptions and assignments of 
error. P. 220.

2. It is within the authority of the Comptroller of the Currency to 
extend from time to time the date fixed for payment of assessments 
against stockholders of insolvent national banks. Nothing in the 
pertinent legislation, 12 U. S. C. §§ 63, 64, 66, 191, 192, prevents 
such extension. P. 220.

3. The receiver of an insolvent national bank did not have a complete 
and present cause of action to enforce the liability of a deceased 
stockholder until the date finally fixed by the Comptroller of the 
Currency, after extensions of dates previously fixed, for payment; 
and, in this view, the receiver’s claim against the stockholder’s 
estate was not barred by §§ 8225 and 8604 of the Tennessee Code. 
Pufahl v. Estate of Parks, 299 U. S. 217, distinguished. P. 220.

4. The desirability of closing decedents’ estates speedily does not war-
rant limiting the power of the Comptroller of the Currency to extend 
the time for payment of an assessment against stockholders of in-
solvent national banks. P. 221.

25 Tenn. App. 230,155 S. W. 2d 882, reversed.

Upon  a petition for rehearing, an earlier order of this 
Court denying certiorari, 316 U. S. 691, was vacated and 
certiorari was granted, 316 U. S. 707, to review a decree of 
an intermediate state court which affirmed a decree of the 
state Chancery Court barring on the ground of limitations 
a claim by the receiver of an insolvent national bank upon 
a stockholder’s assessment. The highest court of the 
State denied a petition for a writ of certiorari.
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Messrs. John F. Anderson and jS. Bartow Strang, with 
whom Mr. Lee Roy Stover and Harriet Buckingham were 
on the brief, for petitioner.

Mr. Joe Frassrand, with whom Mr. Charles A. Noone 
was on the brief, for respondents.

Mr . Justi ce  Murphy  delivered the opinion of the 
Court.

In Rawlings v. Ray, 312 U. S. 96, we decided that state 
statutes of limitations govern the time within which to 
enforce the liability imposed upon stockholders of insol-
vent national banks by assessments levied by the Comp-
troller of the Currency; that the question as to the time 
when a complete and present cause of action arises in the 
receiver to enforce that liability by suit is a federal ques-
tion ; that nothing in the applicable statutes, 12 U. S. C. 
§§ 63, 64,191,192, prevents the Comptroller in making an 
assessment from fixing a later date for payment; and, 
that suit cannot be instituted prior to the date fixed for 
payment and a state statute of limitations does not begin 
to run until that date. In this case the Comptroller ex-
tended the time for payment beyond the date originally 
set, and we must decide whether time runs from the first 
or the final date fixed for payment.

Petitioner is the successor to the original receiver for the 
insolvent First National Bank of Chattanooga. On April 
19, 1934, the Comptroller of the Currency levied an as-
sessment against the Bank’s stockholders for 100% of the 
par value of their shares, payable on May 26, 1934.1 By 
successive orders entered on May 17, 1934, June 19, 1934, 
June 22, 1934, and March 11, 1935, the original maturity 
date of May 26, 1934, was extended to make the assess-

1 This is the date given in the pleadings. However, the opinions of 
the courts below refer to May 23, 1934, as the first date fixed for 
payment.
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ment payable on April 15,1935. Notice of the assessment 
was given to all stockholders on March 13,1935.

Respondent, as successor to the original executrix, rep-
resents the estate of C. C. Nottingham, which held stock 
of the Bank, to the extent of $138,000 par value, at the 
time of the assessment. No steps were taken to enforce 
against the estate the liability imposed by the assessment 
until August 2, 1935, when petitioner’s predecessor filed 
an answer and a cross-bill in an action commenced on 
July 24,1935, in the Chancery Court for Hamilton County, 
Tennessee, by the original executrix to require all credi-
tors to appear and establish their claims.

The Chancery Court held that petitioner’s assessment 
claim accrued on the date first fixed for payment, May 23, 
1934,2 and that the claim was barred by § 8225 of the 
Tennessee Code,3 fixing a period of “six months from the 
date the cause of action thereon accrued” within which to 
enforce previously unmatured claims against decedents. 
The Court of Appeals affirmed, relying upon § 8604 of the 
Code4 as well as § 8225. 25 Tenn. App. 230, 155 S. W. 2d 
882. The Supreme Court of the State denied a petition for 
writ of certiorari. The importance of the question in the 
administration of insolvent national banks5 and a conflict 
with the decision in Strasburg er v. Schram, 68 App. D. C. 
87, 93 F. 2d 246, caused us to grant certiorari.

2 See Note 1, supra.
3 Michie’s Tennessee Code of 1938, Annotated.
4 “Sec. 8604. Time runs from accrual of right, not demand. When 

a right exists, but a demand is necessary to entitle the party to an 
action, the limitation commences from the time the plaintiff’s right to 
make the demand was completed, and not from the date of the 
demand.”

5 The double liability feature of national bank stock has been elim- 
mated where there has been compliance with the provisions of the 
statute, but this does not apply to banks in difficulty prior to July 1, 
1937, except as to stock issued after June 16,1933. 12 U. S. C. § 64 (a).
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Our starting point, of course, is Rawlings v. Ray, supra. 
That case adequately disposes of respondent’s contention 
that no federal question is presented by this case; whether 
petitioner’s cause of action was complete on May 26,1934, 
or April 15,1935, is a federal question, 312 U. S. at p. 98, 
which was duly raised and preserved by appropriate ex-
ceptions and assignments of error. And, even as we found 
nothing in the applicable statutes to question “the au-
thority of the Comptroller in making an assessment to fix 
a later date for its payment,” id. at p. 99, we see nothing 
in the pertinent legislation, 12 U. S. C. §§ 63, 64, 66, 191, 
192, forbidding the Comptroller to extend the date fixed 
for payment within reasonable limits from time to time. 
Such extensions seem to be in accord with a long estab-
lished practice designed to achieve the desirable result of 
avoiding excessive and unnecessary assessments.6 See 
Strasburger v. Schram, 68 App. D. C. 87, 89; 93 F. 2d 246, 
248. Compare Korbly v. Springfield Institution for Sav-
ings, 245 U. S. 330, where, in upholding the power of the 
Comptroller to withdraw one assessment and levy a later 
one, we emphasized the desirability of a large measure of 
administrative discretion and flexibility in the adjustment 
of assessments to the “exigencies of each case.” p. 333.

Since the Comptroller has power to extend the time for 
payment, respondent was not required to pay until April 
15, 1935, and prior to that time suit could not be insti-
tuted against her. Rawlings v. Ray, supra, p. 98. While 
the receiver enforces the liability created by the assess-
ment, 12 U. S. C. §§ 191,192, he does so subject to the di-
rection of the Comptroller, Kennedy v. Gibson, 8 Wall.

6 The record does not disclose the reason for the extensions of time 
here, but it appears that they were made at the request of a stock-
holders’ committee which protested the necessity of a 100% assessment 
and asked for a reappraisal of the Bank’s assets. See Coffey v. Fisher, 
100 F. 2d 51, 52, involving the same assessment here considered.
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498, 505. So petitioner did not have a complete and 
present cause of action until April 15, 1935. Since the 
words “from the date the cause of action accrued thereon,” 
as used in § 8225 of the Tennessee Code, seem to have their 
usual meaning and refer to the time when suit may be 
instituted,7 it follows that petitioner’s claim, filed on 
August 2,1935, was in time.

Respondent stresses § 8604 of the Code.8 But, as 
pointed out above, petitioner had no right to demand pay-
ment before April 15, 1935, so, even if § 8604 applies, it 
does not bar petitioner’s claim.

Respondent mistakenly relies upon Pufahl v. Estate of 
Parks, 299 U. S. 217, which has no application, because 
in that case “we were not considering or deciding the 
question of the application of a statute of limitations to 
a suit against a stockholder upon an assessment made by 
the Comptroller where payment was not required before 
a specified date, prior to which no suit could be main-
tained.” Rawlings v. Ray, supra, p. 99.

We are not unmindful that it is desirable to close 
decedents’ estate speedily, but there is no warrant in the 
federal legislation for allowing that consideration to limit 
the power of the Comptroller to extend the time for pay-
ment of an assessment.

The judgment below is reversed and the cause remanded 
for further proceedings not inconsistent with this 
opinion.

Reversed.

7 See Jones v. Whitworth, 94 Tenn. 602, 616, 30 S. W. 736; Gillespie 
v. Broadway National Bank, 167 Tenn. 245, 249, 68 S. W. 2d 479; 
Knoxville v. Gervin, 169 Tenn. 532, 544, 89 S. W. 2d 348.

8 See Note 4. supra.



222 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

MOTHER LODE COALITION MINES CO. v. COM-
MISSIONER OF INTERNAL REVENUE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 94. Argued November 19, 1942.—Decided December 7, 1942.

1. An income tax return for the year 1934, in which the taxpayer had 
items of gross income (and related deductions) from a mining prop-
erty, was the “first return ... in respect of” the property within 
the meaning of § 114 (b) (4) of the Revenue Act of 1934, and the 
taxpayer’s failure in that return to state whether it elected to have 
the depletion allowance for such property computed on the per-
centage basis foreclosed a claim of a percentage depletion allowance 
in its return for 1935,—notwithstanding that in 1934 the taxpayer 
had no net income and no basis for a depletion allowance. P. 223.

2. This construction of § 114 (b) (4) is in accord with the administra-
tive interpretation evidenced by Article 23 (m)-5 of Treasury 
Regulations 86, which is consistent with the statute and supported 
also by practical considerations. P. 224.

125 F. 2d 657, affirmed.

Certiora ri , 316 U. S. 660, to review the affirmance of 
a decision of the Board of Tax Appeals, 42 B. T. A. 596, 
sustaining the Commissioner’s disallowance of a deduc-
tion for depletion in the computation of petitioner’s in-
come tax.

Mr. Paul E. Shorb, with whom Messrs. Charles A. Hor- 
sky and John T. Sapienza were on the brief, for petitioner.

Mr. Valentine Brookes argued the cause, and Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key, Samuel H. Levy, Carlton Fox, and 
Archibald Cox were on the brief, for respondent.

Mr . Justi ce  Murph y  delivered the opinion of the Court.

The ultimate question presented by this case is whether 
petitioner is entitled to a deduction in its 1935 income tax 
return for percentage depletion under § 114 (b) (4) of the
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Revenue Act of 1934, 48 Stat. 680, which allowed the de-
duction from gross income in the case of mines, etc., of 
specified percentages of gross income, but not to exceed 
50% of the net income computed without regard to deple-
tion allowance, and required that:
“A taxpayer making his first return under this title in 
respect of a property shall state whether he elects to have 
the depletion allowance for such property for the taxable 
year for which the return is made computed with or with-
out regard to percentage depletion, and the depletion al-
lowance in respect of such property for such year shall 
be computed according to the election thus made. If the 
taxpayer fails to make such statement in the return, the 
depletion allowance for such property for such year shall 
be computed without reference to percentage depletion. 
The method, determined as above, of computing the de-
pletion allowance shall be applied in the case of the prop-
erty for all taxable years in which it is in the hands of 
such taxpayer, . . 1

The pivotal question is whether petitioner’s income tax 
return for 1934 or for 1935 was the first return in respect 
of its mining property within the meaning of § 114 (b) (4). 
During the tax year 1934, petitioner’s copper mine was 
closed. In its 1934 income tax return, petitioner reported 
gross income from the sale of ore mined the previous year, 
but the deductions, most of which were attributed to 
“Shutdown Expense,” were such that there was no net 
income. Petitioner claimed no depletion allowance in that 
return—depletion allowances prior to 1933 had exhausted 
petitioner’s cost basis—and made no statement with re-
gard to percentage depletion. In 1935, petitioner derived 
a net profit from the operation of its mine and claimed a 
deduction for percentage depletion, stating that it had 
elected percentage depletion for the future in its 1933

1 Emphasis added.
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return, filed under § 114 (b) (4) of the Revenue Act of 
1932,47 Stat. 169. The Commissioner disallowed the per-
centage depletion deduction for 1935, ruling that, under 
§114 (b) (4) of the 1934 Act, petitioner’s 1934 return was 
its first return in respect of its mining property and that 
its failure to make an affirmative election in that return 
constituted an election to compute depletion thereafter 
without reference to percentage depletion. Accordingly, 
the Commissioner made a deficiency determination which 
the Board of Tax Appeals sustained. The court below 
affirmed. 125 F. 2d 657. We granted certiorari because 
of an asserted conflict with the decision in Pittston-Duryea 
Coal Co. v. Commissioner, 117 F. 2d 436.2

Section 114 (b) (4) required petitioner to elect in its 
“first return under this title [income tax] in respect of a 
property” whether its depletion allowance was to be com-
puted with or without regard to percentage depletion, 
and the method thus chosen became binding for the sub-
sequent taxable years. Petitioner’s 1934 return falls 
within the exact statutory definition of “first return.” It 
was the first return filed under the 1934 Act, and it was 
“in respect of” the mining property since it listed items 
of gross income and deductions arising out of that prop-
erty. Petitioner’s failure there to state its election fore-
closed any subsequent claim to percentage depletion. 
This has been the administrative interpretation. Article 
23 (m)-5 of Regulations 86.3 We think this regulation is

2 In granting the writ, we excluded argument on the point, decided 
adversely to petitioner below, that its election to take percentage 
depletion in its 1933 return under the Revenue Act of 1932 made 
unnecessary a new election under the Revenue. Act of 1934.

3 This Article provides in part as follows: ‘Tn his first return made 
under Title I of the Act (for a taxable year beginning after December 
31, 1933) the taxpayer must state as to each property with respect 
to which the taxpayer has any item of income or deduction whether 
he elects to have the depletion allowance for each such property for 
the taxable year computed with or without reference to percentage 
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binding because not only is it practically compelled by the 
words of § 114 (b) (4), but also it is a reasonable interpre-
tation which, as will be shortly pointed out, is fair and 
workable in its operation.

Petitioner asserts that this interpretation fails to give 
effect to the meaning of § 114 (b) (4) as a whole, and con-
tends that, when such effect is given, “first return” must 
mean the first return in which a depletion allowance 
could be claimed. The argument for this result runs as 
follows: Section 114 (b) (4) requires the taxpayer to state 
in its first return whether it elects to have “the depletion 
allowance for such property for the taxable year for which 
the return is made computed with or without regard to 
percentage depletion,” and then provides that “the de-
pletion allowance in respect of such property for such 
year shall be computed according to the election thus 
made”; therefore, the “first return” must be one in which 
petitioner could elect to have the “depletion allowance 
... for the taxable year” computed with or without ref-
erence to percentage depletion; and, in its 1934 return, 
petitioner could not so elect because a percentage deple-
tion allowance is limited in any case to 50% of net income 
and it had no net income.

The fallacy of this argument is apparent, and the fault 
lies in the final step. The statute provides for the elec-
tion of a method of computation for the present and the 
future; it does not, contrary to petitioner’s assertions, 
make the necessity for election depend upon whether an 
allowance actually results from the method of computa-
tion chosen. Petitioner could have elected in 1934 to 
have the depletion allowance for 1934 “computed with

depletion. ... If the taxpayer fails to make such statement in the 
return in which the election should be so indicated, the depletion 
allowance for the year for which an election must be first exercised 
and for all succeeding taxable years will be computed without reference 
to percentage depletion.”

503873—43------ 22
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or without regard to percentage depletion,” and the 
computation could then have been made according to the 
method chosen. It so happened that petitioner was not 
entitled to any allowance in 1934; its depletable cost had 
been exhausted, and computation on the percentage basis 
would have resulted in nothing. So the choice had no sig-
nificance for that year, but, that could be ascertained only 
after the computation was made. The idea that it would 
be absurd to compel an election until a deduction actually 
resulted, see Pittston-Duryea Coal Co. v. Commissioner, 
117 F. 2d 436, 438, is best answered by the fact that the 
statute gave taxpayers an opportunity to elect a depletion 
program for the present and future years; nothing in it 
indicates that Congress was concerned with whether a 
depletion allowance actually resulted in each year from 
the program selected.

Petitioner’s contentions really resolve into the proposi-
tion that “first return” means “first return made by a tax-
payer having net income derived from a property.” But 
the statute does not speak of first return showing net in-
come, and there is nothing to indicate that such was Con-
gress’ intention.4 Furthermore, as the court below 
pointed out, 125 F. 2d 657 at p. 659, if petitioner had 
a basis for cost depletion in 1934, it would have been put 
to an election in that year even though it had no net in-
come, because cost depletion allowance is in no manner 
dependent upon the existence of net income. The fact

4 Petitioner relies upon the remarks of Representative Disney, who 
offered an amendment to § 114 (b) (4) of the Internal Revenue Code, 
as part of the Revenue Act of 1942, which would have written the pe-
titioner’s interpretation into the statute with the explanation that thè 
amendment clarified the original Congressional intent. Hearings Be-
fore House Committee on Ways and Means on Revenue Revision of 
1942, 77th Cong., 2d Sess., p. 3489. However, this amendment, was 
rejected in Committee. Section 145 (a) of the Revenue Act of 1942, 
approved October 21, 1942, eliminates the necessity of election, but 
nothing in its legislative history casts any light upon our problem.
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that petitioner’s depletable cost was exhausted is no reason 
for expanding the statutory definition. Section 114 (b) 
(4) is a liberal offer limited to those who meet the exact 
statutory terms. Riley Investment Co. v. Commissioner, 
311 U. S. 55.

Strong practical considerations also support the Com-
missioner’s construction of the statute and warrant re-
jection of petitioner’s “first return with net income” 
theory. All taxpayers are put on an equal basis if they 
must elect their depletion program in the first return filed 
“in respect of a property”; a taxpayer, situated as peti-
tioner, is not then free to defer election until it has net 
income at some future date when conditions may be such 
that its election can be made more advisedly than that of 
its competitors. Secondly, administrative simplicity and 
certainty are best achieved by the Commissioner’s in-
terpretation. If, by “first return made by a taxpayer 
having net income derived from a property,” petitioner 
means first return for a year in which there actually was 
net income, cf. Kehoe-Berge Coal Co. v. Commissioner, 
117 F. 2d 439, it could not be known in some cases whether 
a taxpayer was put to its election in 1934 or a later year 
until after finally determining, perhaps after protracted 
litigation, whether or not the taxpayer had actual net in-
come in 1934. The uncertainty and confusion thereby 
created would be most undesirable; a taxpayer could not 

' intelligently plan its operations, and the Bureau of In-
ternal Revenue would be compelled to keep open all the 
returns for subsequent years in order to check the later 
depletion deductions. If it is petitioner’s contention that 
the critical fact of net income is disclosed by the face of 
the return, the obligation to state an election would de-
pend to some extent upon the errors of the taxpayer, a 
consequence which it is not to be presumed that Congress 
intended.

The judgment below is
Affirmed.
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UNITED CARBON CO. et  al . v . BINNEY & 
SMITH CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FOURTH CIRCUIT.

No. 71. Argued November 13,1942.—Decided December 7,1942.

1. Product claims of Patent No. 1,889,429, to Weigand and Venuto, 
"1. Substantially pure carbon black in the form of commercially 
uniform, comparatively small, rounded, smooth aggregates having 
a spongy or porous interior. 2. As an article of manufacture, a pellet 
of approximately one-sixteenth of an inch in diameter and formed 
of a porous mass of substantially pure carbon black,” held, bad for 
indefiniteness. P. 232.

2. A patentee may not broaden his claims by describing the product 
in terms of function. P. 234.

3. An invention must be capable of accurate definition, and it must 
be accurately defined, to be patentable. P. 237.

125 F. 2d 255,126 F. 2d 3, reversed.

Certi orari , 316 U. S. 657, to review the reversal of a 
judgment, 37 F. Supp. 779, dismissing a suit for infringe-
ment of a patent.

Mr. Hugh M. Morris, with whom Messrs. George P. 
Dike, Arthur M. Smith, and Osman E. Swartz were on the 
brief, for petitioners.

Mr. Dean S. Edmonds, with whom Mr. William H. 
Davis was on the brief, for respondent.

Mr. Edward F. McClennen filed a brief on behalf of 
Godfrey L. Cabot, Inc., as amicus curiae, urging reversal.

Mr . Justi ce  Jackson  delivered the opinion of the 
Court.

Respondent sued for infringement of Patent No. 1,889,- 
429, issued to Weigand and Venuto, relating to carbon 
black in aggregated form and a process for its conversion
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to that form. Its complaint was particularized to apply 
only to claims 1 and 2 of the patent, which are product 
claims and not process claims. The District Court found 
these claims invalid as lacking novelty and invention and 
because they failed to define the product asserted to have 
been invented in such clear, definite, and exact terms as 
required by patent law. It also found no infringement. 
37 F. Supp. 779. The Circuit Court of Appeals held to 
the contrary on each of these propositions and reversed. 
125 F. 2d 255. The importance of the questions in the 
case prompted us to grant certiorari. 316 U. S. 657.

Carbon black has been manufactured from natural gas 
since the 1870’s. At present the most extensive of its many 
uses is as a binder in automobile tires.1 The particles of 
carbon black in its original form are extremely fine and 
dispersible. They are smaller than the length of a light 
wave, having a diameter of about one-millionth of an inch. 
One pound of them is said to present surfaces sufficient to 
cover 12 or 13 acres. Unprocessed carbon black weighs 
but ten pounds or less per cubic foot.

The fineness and dispersibility of the substance causes 
it to raise in clouds of dust when handled, with consequent 
losses, discomfort to workmen, and difficulties in manufac-
turing processes. Since 1915, when carbon black first came 
to be widely used in the manufacture of rubber, many at-
tempts have been made to cope with the dust problem. In 
many cases, mixing rooms were segregated at great expense 
from other parts of rubber factories, and the mills where 
the carbon black was mixed into the rubber were enclosed 
to confine the clouds of dust.

Efforts were made to prevent as well as to control the 
dust. Compressing the carbon black to force out the

1 Carbon black is also used as an ingredient in various rubber, wax 
and resin compositions, phonograph records, paints and lacquers, 
Printer’s ink, and carbon paper.
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air and increase its density met with some, but only in-
different, success. Attempts were made to prevent dust 
by the use of binders in the carbon black to make the 
particles adhere. These were not satisfactory, since the 
binders were unwanted and sometimes injurious sub-
stances and, at best, foreign matter to rubber formulas. 
Wetting and drying the carbon black also proved unsatis-
factory, since this caused the particles to adhere in such 
manner that the aggregate product was not sufficiently 
friable (i. e., breakable) and dispersible when mixed with 
other substances.

Weigand and Venuto experimented extensively, and the 
patent in litigation is the outcome. They mixed carbon 
black with a liquid such as water; displaced the water 
with another liquid, such as gasoline, which was sub-
stantially immiscible with the first and had a greater 
ability to wet the carbon particles; agitated the mixture 
until the water was substantially free from carbon; and 
finally removed the gasoline by evaporation. As it ap-
parently must in order to assert invention and infringe-
ment, respondent argues that Weigand and Venuto solved 
the problem of carbon black dust by a product consisting 
of carbon black aggregates formed without the use of 
any binder, sufficiently hard and flowable to prevent the 
formation of dust, yet sufficiently friable and dispersible 
for use as a component in the manufacture of rubber and 
other products.

Manufacture was undertaken, one Glaxner being em-
ployed to put into use the process taught by this patent. 
He soon bettered his instruction by devising a simpler 
and much less expensive process employing but one liquid. 
His process was the subject of another patent,2 and at 
once superseded that of the patent in suit, which there-
upon became obsolete. Several other processes to achieve

2 Glaxner, Re. No. 21,379.
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very similar results,’including those used by the petitioner, 
have also been developed and patented.3 Commercial 
success of respondent’s process was short-lived, and the 
really impressive commercial success has been achieved 
since the development of the Glaxner process.4

The product claims which respondent says the peti-
tioner’s product infringed, regardless of the process by 
which it was made, read as follows: “1. Sustantially (sic) 
pure carbon black in the form of commercially uniform, 
comparatively small, rounded, smooth aggregates having 
a spongy or porous interior. 2. As an article of manufac-
ture, a pellet of approximately one-sixteenth of an inch in

«Billings & Offutt, Re. No. 19,750; Nos. 2,039,766, 2,120,540, 
2,120,541; Price, No. 2,127,137; Heller & Snow, No. 2,131,686; Offutt, 
No.. 2,134,950; Grote, Re. No. 21,390.

4 Commercial success may be gauged by reference to the following 
statistics on the sales of pounds of carbon black aggregates:

Year Sales by 
respondent

Sales by petitioner
Sales by 

Cabot Co. 
“Cabot” 
process

“Extru-
sion” 

process*
“Sayre” 
process]

“Cabot” 
process]

1929_____ 20,000
164,000
194,000
281,000

800,000

1930_____
1931_____ (Total gross sales price, about $2,000.)

(In this year the Weigand and Venuto process 
was superseded by the Glaxner process, which 
made possible the elimination of a price pre-

1932.......... ....... ................

1933____ 8 000 000
1934.... 3,300,000 

15,000,000 
30,000,000 
44,000,000 
53,000,000 
97,000,000

2,000
84,875 

7,031,000
26,205,000 
29,858,000 
48,578,000

23,000,000
39,000,000
62,000,000
58,000,000
45,000,000
73,000,000

1935____ 3,656, 294 
18,135,756 
11,928,742
11, 298,887 
11, 533, 200

1936....
1937................
1938..................
1939...................

680,363
3,747,538

17,752,439

*In this process, carbon black mixed with water is forced through small apertures, 
dried, and broken into short cylinders.

tThis process, like the Glaxner process, employs but one liquid, water, and agitation.
tThis is a “dry” process, employing only agitation to cause the particles of carbon 

black to adhere. It is the subject of a number of patents, the first of which was applied 
for by Billings and Ofiutt on July 18, 1932 and issued as No. 2,120,540. Manufacture is 
under license of the Cabot Company, patent owner.
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diameter and formed of a porous mass of substantially 
pure carbon black.”

Section 4888 of the Revised Statutes, 35 U. S. C. § 33, 
requires that the applicant for a patent “shall particularly 
point out and distinctly claim the part, improvement, or 
combination which he claims as his invention or dis-
covery.” As the Court recently stated in General Electric 
Co. v. Wabash Corp., 304 U. S. 364, 369:

“Patents, whether basic or for improvements, must 
comply accurately and precisely with the statutory re-
quirements as to claims of invention or discovery. The 
limits of a patent must be known for the protection of 
the patentee, the encouragement of the inventive genius 
of others and the assurance that the subject of the patent 
will be dedicated ultimately to the public. The statute 
seeks to guard against unreasonable advantages to the 
patentee and disadvantages to others arising from uncer-
tainty as to their rights. The inventor must ‘inform the 
public during the life of the patent of the limits of the 
monopoly asserted, so that it may be known which fea-
tures may be safely used or manufactured without a 
license and which may not? The claims ‘measure the 
invention.’ ... In a limited field the variant must be 
clearly defined.”

The District Court found that the claims did not meet 
these requirements, and the Circuit Court of Appeals held 
that they did. Much testimony was directed to this ques-
tion at the trial, and it has been discussed in the briefs and 
argument in this Court. Petitioner seeks reversal on the 
grounds of anticipation and non-infringement. The scope 
and sufficiency of the claims in suit necessarily present 
themselves as preliminary problems in the resolution of 
these ultimate issues. The courts in determining the 
questions of invention and infringement brought to them 
by respondent, no less than the parties-litigant, need and 
may insist upon the precision enjoined by the statute.
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To sustain claims so indefinite as not to give the notice 
required by the statute would be in direct contravention 
of the public interest which Congress therein recognized 
and sought to protect. Cf. Muncie Gear Works v. Out-
board, Marine & Mjg. Co., 315 U. S. 759.

Here, as in many other cases, it is difficult for persons 
not skilled in the art to measure the inclusions or to ap-
preciate the distinctions which may exist in the words of 
a claim when read in the context of the art itself. The 
clearest exposition of the significance which the terms 
employed in the claims had for those skilled in the art 
was given by the testimony of Weigand, one of the paten-
tees, whom respondent called as its witness. Weigand 
was employed as Director of Research of the Columbian 
Carbon Company, whose stock respondent owned, and for 
whom respondent acted as sole selling agent. His testi-
mony in this respect was given principally upon cross- 
examination, but it was in no wise impeached or contra-
dicted, and is borne out by that of other witnesses. From 
it we learn that “substantially pure” refers, not to freedom 
from ash and other impurities, but rather to freedom from 
binders; “commercially uniform” means only the degree 
of uniformity demanded by buyers; “comparatively small” 
is not shown to add anything to the claims, for nowhere 
are we advised what standard is intended for comparisons; 
spongy” and “porous” are synonymous, and relate to the 

density and gas content of aggregates of carbon black. 
Although sponginess or porosity is not a necessary attri-
bute of a friable substance, it does contribute to the fria-
bility of aggregates of carbon black. It is of value only in 
that regard. A spongy or porous aggregate of carbon black 
^ay be so friable as to permit of the formation of dust; 
and, on the other hand, it is conceivable that it might not 
be sufficiently friable to mix satisfactorily with other sub-
stances such as those used in the manufacture of rubber 
products. The correct degree of friability can be asce~
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tained only by testing the performance of the product in 
actual processes of manufacture of products of which car-
bon black is a component. A “pellet” of carbon black is 
“a spheroidal shaped aggregate that has substance and 
strength to it.” For “strength” “we have this rough and 
ready test: does it survive under gentle rubbing of the 
fingers. I would not say that is an adequate test to predi-
cate rubber behavior on, but it is a rough and ready test”; 
and if it responds to that test it is a pellet within the mean-
ing of the claim. Finally, what on first impression appears 
to be reasonable certainty of dimension disappears when 
we learn that “approximately one-sixteenth of an inch in 
diameter” includes a variation from approximately l/4th 
to 1/lOOth of an inch.

So read, the claims are but inaccurate suggestions of the 
functions of the product, and fall afoul of the rule that a 
patentee may not broaden his claims by describing the 
product in terms of function. Holland Furniture Co. v. 
Perkins Glue Co., 277 U. S. 245, 256-258; General Electric 
Co. v. Wabash Corp., supra, at 371-372.

Respondent urges that the claims must be read in the 
light of the patent specification/ and that as so read they 
are sufficiently definite. Assuming the propriety of this

5 This states in pertinent part that:
“The main object of our invention is to secure carbon black having 

the desired dispersive properties, greater density, freedom from dust, 
freedom from gritty particles, less absorbed or occluded gases, reduced 
oil absorption than the ordinary powder form, and capable of con-
siderable handling without crushing or dusting.

“This process, if carried out under certain conditions, causes the 
carbon black to form into pellets which are hard enough to stand any 
ordinary shipment or handling without dusting, flying or breaking 
down, and which at the same time are easily crushed by moderate 
pressure, as between the fingers or by the pressures commonly em-
ployed in the rolls of rubber compounding machinery, printer’s ink 
mixers and the like. The crushed particles have substantially their
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method of construction, cf. General Electric Co .n . Wabash 
Corp., supra, at 373-375, it does not have the effect

original softness and the material disperses freely without leaving any 
particles of undispersed carbon in the material.

“While the pellet form is a very convenient form of the carbon 
black, the shape of the particles is not the most important character-
istic of this novel carbon black.

“The pellets are very porous, of substantially spherical or globular 
form, have a smooth somewhat lustrous outer surface which is not 
easily broken by handling, are more compact than untreated carbon, 
are fragile under light pressure, and may be easily reduced to soft 
minute particles which cannot be told from the original particles except 
that possibly they have a more unctuous feel. They somewhat re-
semble lead shot and may be rolled in the hand without dirtying or 
dusting. Apparently the outer surface portion or shell of each pellet 
is slightly more compact than the inner part, but still porous.

“In shipping or storing, we find that approximately twice the num-
ber of pounds of these pellets can be placed in a container of a given 
size than is the case with the untreated carbon black. Thus, expense 
is reduced for shipment or storage.

“There are various factors which enter into the process and these 
may be varied to get the pellets harder or softer or larger or smaller. 
Among these factors are the thickness of the paste, the amount of gaso-
line used, the adding of the gasoline in bulk or a little at a time, speed 
of agitation, temperature, type of gasoline used, and character of the 
carbon black.

“If small pellets are desired, a lesser amount of gasoline or other 
liquid should be used in respect to the amount of water and carbon, 
and greater agitation should be employed. To secure large pellets, 
we use a larger amount of gasoline and slower agitation. In practice, 
we do not consider a size larger than one-quarter of an inch desirable. 
There are many kinds, grades or varieties of carbon black and often 
identification of the particular kind or grade is difficult. With our 
improved process the different kinds or grades may be made into pellets 
of different sizes so that identification is facilitated, for instance, very 
small pellets may be made for printer’s ink and larger ones for rubber, 
etc.”
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claimed, for the description in the specification is itself 
almost entirely in terms of function. It is therefore un-
necessary to consider whether the rejection of certain 
claims6 by the Patent Office might in turn deprive the 
specification of any curative effect in this regard. Cf. 
Schriber-Schroth Co. v. Cleveland Trust Co., 311 U. S. 
211; Exhibit Supply Co. n . Ace Patents Corp., 315 U. S. 
126.

The statutory requirement of particularity and dis-
tinctness in claims is met only when they clearly distin-
guish what is claimed from what went before in the art 
and clearly circumscribe what is foreclosed from future 
enterprise. A zone of uncertainty which enterprise and 
experimentation may enter only at the risk of infringe-
ment claims would discourage invention only a little less 
than unequivocal foreclosure of the field. Moreover, the 
claims must be reasonably clear-cut to enable courts to 
determine whether novelty and invention are genuine. 
Congress has provided that a patent may be awarded only 
for a new and useful manufacture “not patented or de-
scribed in any printed publication in this or any foreign 
country, before his invention or discovery thereof.” R. S.

6 To meet objections of the examiner, the following product claims 
were withdrawn in course of prosecution of the application:

“4. A pellet formed of (substantially pure)*  soft carbon black 
particles, the pellet being sufficiently hard to withstand ordinary 
shipment or handling, but readily breaking down to a fine state of sub-
division upon the application of slight pressure.

“8. Soft carbon black particles cohering in small masses of sub-
stantially uniform size and having smooth outer surfaces.

“2. Carbon black in the form of pellets of sponge-like or porous 
structure.

“7. A carbon black pellet formed of soft carbon black, the pellet 
having sufficient hardness to withstand ordinary shipment or handling 
without dusting, but sufficiently fragile to permit reduction to the 
original fine state of subdivision upon the application of light pressure.

* Added by amendment.
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§ 4886,35 U. S. C. § 31. While we do not find it necessary 
to consider questions of novelty and invention, in the view 
we take of the claims in suit, a mere reading of prior art 
patents shows how, if they are read with the liberality and 
inclusiveness claimed for those in suit, they describe prod-
ucts, if not identical, at least of confusing similarity.7 
Whether the vagueness of the claim has its source in the 
language employed or in the somewhat indeterminate 
character of the advance claimed to have been made in 
the art is not material. An invention must be capable of 
accurate definition, and it must be accurately defined, to 
be patentable. Cf. General Electric Co. v. Wabash Corp., 
supra, at 372-373.

We are of opinion that the claims in litigation are bad 
for indefiniteness, and have no occasion to consider ques-
tions of novelty, invention, and infringement. The judg-
ment below is

Reversed.

7 The prior Knowlton and Hoffman patent, No. 1,286,024, stated in 
the specification that “Instead of using the lampblack in its natural 
condition, we prepare and treat the fine powder so as to cause its 
concretion into friable grains or small lumps, dry and substantially 
free from dust, and in this form incorporate it with the rubber on the 
roller mill . . . the friability of the lumps or grains permitting 
a uniform distribution of the filler throughout the rubber.” Claim 
No. 7 of this patent is: “The method of compounding rubber with 
lampblack which consists in mixing the lampblack with water and 
a binder, producing a granular condition, evaporating the water, and 
mcorporating the dry, granular lampblack with rubber on a heated 
mixing mill”
w Claim No. 10 of the prior Coffin and Keen patent, No. 1,561,971, is: 
As a new article of manufacture, dried pulverulent material in the 
°nn of very small individually dried friable globular masses composed 

°f lightly cohering particles of the material.”
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SHARPE v. BUCHANAN, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE CIRCUIT 
COURT OF APPEALS FOR THE SIXTH CIRCUIT.

No. 525. Decided December 14, 1942.

Where a judgment of the Circuit Court of Appeals affirming the Dis-
trict Court’s refusal of habeas corpus was upon the sole ground 
that the applicant, who was confined in a state penitentiary, had not 
applied for habeas corpus to the state courts, this Court vacated the 
judgment because, after the filing of the petition for certiorari here, 
habeas corpus had been expressly refused by the State’s highest 
court. P. 238.

121 F. 2d 448, vacated.

Peti tio n  for writ of certiorari to review the affirmance 
of a judgment denying habeas corpus, 36 F. Supp. 386.

Howard M. Sharpe, pro se.

Per  Curiam .

The motion for leave to proceed in forma pauperis is 
granted and the petition for certiorari is also granted. It 
appears from the record that, after hearing, the District 
Court denied an application for habeas corpus filed by 
petitioner, who is confined in a state penitentiary pursuant 
to a judgment of conviction of a state court. The Circuit 
Court of Appeals affirmed the District Court’s order, 121 
F. 2d 448, on the sole ground that petitioner had not 
exhausted his state remedies by applying to the state 
courts for habeas corpus, although an application for a 
writ of error coram nobis had previously been denied by 
the Kentucky Court of Appeals. Sharpe v. Common-
wealth, 284 Ky. 88,143 S. W. 2d 857. The Circuit Court 
of Appeals denied a petition for rehearing, when it 
appeared that an application for habeas corpus, filed 
in a state court after the Circuit Court of Appeals had ren-
dered its judgment, was still pending on appeal in the
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Kentucky Court of Appeals. After the petition for cer-
tiorari was filed here, the Kentucky Court of Appeals 
affirmed the state court’s order denying habeas corpus. 
Sharpe v. Commonwealth, 292 Ky. 86, 165 S. W. 2d 993. 
It thus appears that this obstacle to a consideration of the 
merits of petitioner’s application, which the Circuit Court 
of Appeals encountered, has now been removed. The 
judgment is therefore vacated, without costs, and the 
cause remanded to the Circuit Court of Appeals for such 
further proceedings as it may deem appropriate.

So ordered.

GARRETT v. MOORE-McCORMACK CO., INC. et  al .

CERTIORARI TO THE SUPREME COURT OF PENNSYLVANIA.

No. 67. Argued November 12,1942.—Decided December 14,1942.

1. In a suit by a seaman in a state court for damages under § 33 of 
the Merchant Marine Act and for maintenance and cure, the rights 
of the parties are measured by the federal statute and admiralty 
principles. P. 243.

2. The question whether a state court, in an action for damages under 
§ 33 of the Merchant Marine Act and for maintenance and cure, pro-
tected all the substantial rights of the parties under controlling fed-
eral law is a federal question reviewable under § 237 (b) of the 
Judicial Code. P. 245.

3. A shipowner, who, in defense of an action by a seaman for personal 
injuries, sets up the seaman’s release, is under the burden of prov-
ing that it was executed freely, without deception or coercion, and 
that it was made by the seaman with full understanding of his rights. 
The adequacy of the consideration and the nature of the medical 
and legal advice available to the seaman at the time of signing the 
release are relevant to an appraisal of this understanding. P. 246.

4. This general admiralty rule applies not only to actions for main-
tenance and cure but also to actions for damages under § 33 of the 
Merchant Marine Act. P. 248.

5. Section 33 of the Merchant Marine Act is to be liberally construed 
for the seaman’s protection; it is an integral part of the maritime 
law, and rights fashioned by it are to be implemented by admiralty 
rules not inconsistent with the Act. P. 248.
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6. The right of a seaman suing in a Pennsylvania court under § 33 of 
the Merchant Marine Act to be free from the burden of proof im-
posed by Pennsylvania law upon one attacking the validity of a 
written release, is a substantive right inherent in his cause of action. 
P. 249.

344 Pa. 69, 23 A. 2d 503, reversed.

Certiorari , 316 U. S. 656, to review the affirmance of a 
judgment non obstante veredicto rendered against the 
present petitioner in a suit for damages and for mainte-
nance and cure.

Mr. Abraham E. Freedman, with whom Mr. Milton M. 
Borowsky was on the brief, for petitioner.

Mr. Rowland C. Evans, Jr. for respondents.

Mr . Justi ce  Black  delivered the opinion of the Court.

The petitioner was injured while working as a seaman 
for respondent on a vessel traveling between the United 
States and European ports, and spent a number of months 
in hospitals in Gdynia, Poland, and in the United States. 
He brought this suit in a Pennsylvania state court for 
damages pursuant to § 33 of the Merchant Marine (Jones) 
Act,1 and for maintenance and cure.1 2 The Pennsylvania 
courts, as this litigation evidences, are apparently quite 
willing to make themselves available for the enforcement 
of these rights.

Petitioner attributed his condition to a blow by a hatch 
cover which allegedly fell on him through respondent’s

146 U. S. C. 688.
2 The right of a seaman to recover damages for negligent injury 

arises under the Jones Act, and the right to maintenance and cure, 
irrespective of negligence, arises under the law of admiralty. These 
rights are independent and cumulative. Pacific S. S. Co. v. Peterson, 
278 U. S. 130, 138. For a general discussion of maintenance and cure, 
see The Osceola, 189 U. S. 158; Cortes v. Baltimore Insular Line, 287 
U. S. 367, 371; Calmar S. S. Corp. v. Taylor, 303 U. S. 525, 527.
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negligence. Respondent joined issue generally, con-
tested the extent of any injuries received, and further 
contended that if serious injuries did exist they were 
caused by a fight in Copenhagen or by accidents prior 
to the voyage. As an additional defense the respondent 
also alleged that for a consideration of $100 petitioner had 
executed a full release. Denying that he had any knowl-
edge of having signed such an instrument, the petitioner 
asserted that, if his name appeared on it, his signature 
was obtained through fraud and misrepresentation, and 
without “legal, binding and valid consideration.”

The petitioner did execute a release for $100 several 
days after his return to this country. His testimony was 
that his discussion with respondent’s claim agent took 
place while he was under the influence of drugs taken to 
allay the pain of his injury, that he was threatened with 
imprisonment if he did not sign as directed, and that he 
considered the $100 a payment of wages.3 The respond-
ent’s evidence was that the $100 was paid not for wages 
but to settle all claims growing out of the petitioner’s 
injuries, that the petitioner had not appeared to be under 
the influence of drugs, and that no threats of any kind were 
made.

Upon this and much other evidence relating to the cause 
and extent of the injuries, the jury rendered a verdict for 
the petitioner for $3000 under the Jones Act, and $1000 
for maintenance and cure.

Respondent made a motion for a new trial and judgment 
won obstante veredicto which under the Pennsylvania

There were two elements of the wage dispute: (a) whether wages 
should be computed at $50.00 or $72.50 a month; (b) whether, since 
petitioner was left in a hospital in Poland and could not return with 
his ship, he should have been paid wages until he actually arrived in his 
home port. He was paid only up to the time he left the vessel. There 
is clear authority to support a claim for wages to the end of the voyage 
for which petitioner had been signed. The Osceola, supra, 175.

503873—43----- 23



242 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

practice was submitted to the trial court en banc.4. That 
court gave judgment to the defendant non obstante vere-
dicto, not upon an appraisal of disputed questions of fact 
concerning the accident, but because of a conclusion that 
petitioner had failed to sustain the burden of proof re-
quired under Pennsylvania law to invalidate the release. 
It conceded that, “in admiralty cases, the responsibility is 
on the defendant to sustain a release rather than on a 
plaintiff to overcome it,” but concluded that since peti-
tioner had chosen to bring his action in a state, rather 
than in an admiralty, court, his case must be governed 
by local, rather than admiralty principles. Under the 
Pennsylvania rule, one who attacks the validity of a writ-
ten release has the burden of sustaining his allegation by 
“clear, precise, and indubitable” evidence, meaning evi-
dence “that is not only found to be credible but of such 
weight and directness as to make out the facts alleged 
beyond a reasonable doubt.” Witnesses who testify 
against the release must not only be credible, but “dis-
tinctly remember the facts to which they testify and nar-
rate the details exactly.” The court held that, since the 
petitioner had not sustained this burden of proof, the trial 
judge should have withdrawn the case from the jury.

The Supreme Court of Pennsylvania took a somewhat 
different view. It held that in an action of this sort 
the Pennsylvania court was obligated “to apply the fed-
eral law creating the right of action in the same sense 
in which it would have been applied in the federal courts.” 
However, it affirmed the judgment in the belief that the 
rule as to burden of proof on releases does not affect the 
substantive rights of the parties, but is merely procedural, 
and is therefore controlled by state law.

4 In Pennsylvania the trial judge does not pass upon such motions 
alone; instead, they are heard and decided by three judges of the 
court sitting en banc. Purdon, Penn. Stat. Ann., Vol. 12, Par. 680.
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I. Respondent’s argument that the Pennsylvania court 
should have applied state rather than admiralty law in 
measuring the rights of the parties cannot be sustained.

We do not have in this case an effort of the state court 
to enforce rights claimed to be rooted in state law. 
The petitioner’s suit rested on asserted rights granted 
by federal law and the state courts so treated it. Juris-
diction of the state court to try this case rests solely 
upon § 33 of the Jones Act and upon statutes traceable 
to the Judiciary Act of 1789 which “in all civil causes of 
admiralty and maritime jurisdiction” saves to suitors 
“the right of a common-law remedy where the common 
law is competent to give it.” 5 These statutes authorize 
Pennsylvania courts to try cases coming within the defined 
category.6 Whether Pennsylvania was required by the 
Acts to make its courts available for those federal reme-
dies, or whether it could create its own remedy as to 
maintenance and cure based on local law, we need not 
decide;7 for, having voluntarily opened its courts to peti-
tioner, the questions are whether Pennsylvania was there-
upon required to give to petitioner the full benefit of 
federal law and, if so, whether it failed to afford that 
benefit.

There is no dearth of example of the obligation on law 
courts which attempt to enforce substantive rights arising 
from admiralty law to do so in a manner conforming to 
admiralty practice. Contributory negligence is not a bar-
rier to a proceeding in admiralty or under the Jones Act, 
and the state courts are required to apply this rule in Jones

628 U. S. C. § 371.
6 Engel v. Davenport, 271 U. 8. 33, 37, 38 (Jones Act); The Belfast, 

7 Wall. 624, 644; Leon v. Galceran, 11 Wall. 185,187-188; Panama R.
v. Vasquez, 271 U. 8. 557, 560-561. The last three cases involve 

Don-statutory actions-
7 The Hamilton, 207 U. 8. 398, 404; Just v. Chambers, 312 U. 8. 

383,391.
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Act actions. Beadle n . Spencer, 298 U. S. 124. Similarly 
state courts may not apply their doctrines of assumption 
of risk in actions arising under the Act. The Arizona v. 
Anelich, 298 U. S. 110; Socony-Vacuum Co. v. Smith, 305 
U. S. 424. State courts, whether or not applying the Jones 
Act to actions arising from maritime torts, have usually 
attempted, although not always with complete success, to 
apply admiralty principles.8 9 The federal courts, when 
treating maritime torts in actions at law rather than in 
suits in admiralty, have also sought to preserve admiralty 
principles whenever consonant with the necessities of com-
mon law procedure.®

This Court has specifically held that the Jones Act is 
to have a uniform application throughout the country, 
unaffected by “local views of common law rules.” Panama 
R. Co. v. Johnson, 264 U. S. 375, 392. The Act is based 
upon, and incorporates by reference, the Federal Em-
ployers’ Liability Act, which also requires uniform inter-
pretation. Second Employers’ Liability Cases, 223 U. 8. 
1, 55 et seq. This uniformity requirement extends to the 
type of proof necessary for judgment. New Orleans & 
Northeastern R. Co. v. Harris, 247 U. S. 367.

In many other cases this Court has declared the neces-
sary dominance of admiralty principles in actions in vindi-
cation of rights arising from admiralty law.10 Belden v.

8 Colonna Shipyard v. Bland, 150 Va. 349, 358, 143 S. E. 729 (con-
tributory negligence); Paulsen v. McDuffie, 4 Cal. 2d 111, 47 P. 2d 
709 (assumption of risk); Lieflander v. States S. S. Co., 149 Ore. 605, 
42 P. 2d 156 (burden of proof).

9 Berwind-White Coal Mining Co. v. Eastern Steamship Corp., 228 
F. 726; Port of New York Stevedoring Corp. v. Castagna, 280 F. 618.

10 Southern Pacific Co. v. Jensen, 244 U. S. 205; Chelentis v. Lucken- 
bach S. S. Co., 247 U. S. 372; Knickerbocker Ice Co. v. Stewart, 253 
U. S. 149, 159; Carlisle Packing Co. v. Sandanger, 259 U. S. 255, 259; 
Messel v. Foundation Co., 274 U. S. 427,434; and see Schuede v. Zenith
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Chase, 150 U. S. 674, an 1893 decision which respondent 
relies upon as establishing a contrary rule, has never been 
thus considered in any of the later cases cited.

It must be remembered that the state courts have con-
current jurisdiction with the federal courts to try actions 
either under the Merchant Marine Act or in personam 
such as maintenance and cure. The source of the gov-
erning law applied is in the national, not the state, gov-
ernment.11 If by its practice the state court were per-
mitted substantially to alter the rights of either litigant, 
as those rights were established in federal law, the remedy 
afforded by the State would not enforce, but would actually 
deny, federal rights which Congress, by providing alterna-
tive remedies, intended to make not less but more secure. 
The constant objective of legislation and jurisprudence is 
to assure litigants full protection for all substantive rights 
intended to be afforded them by the jurisdiction in which 
the right itself originates. Not so long ago we sought to 
achieve this result with respect to enforcement in the fed-
eral courts of rights created or governed by state law.* 11 12 
And admiralty courts, when invoked to protect rights 
rooted in state law, endeavor to determine the issues in 
accordance with the substantive law of the State.13 So 
here, in trying this case the state court was bound to pro-
ceed in such manner that all the substantial rights of the 
parties under controlling federal law would be protected. 
Whether it did so raises a federal question reviewable

& S. Co., 216 F. 566. Disagreement over the Constitutional issues of 
the cases in the Jensen line has not extended to this principle. Cf. 
The Lottawanna, 21 Wall. 558, 575; Detroit Trust Co. v. The Thomas 
Barium, 293 U. S. 21, 43.

11 The Steamer St. Lawrence, 1 Black 522, 526-527.
12 Erie R. Co. v. Tompkins, 304 U. S. 64.
18 Western Fuel Co. v. Garcia, 257 U. 8.233,242. Cf. The Hamilton, 

supra.
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here under § 237 (b) of the Judicial Code, 28 U. S. C. 
§ 344 (b).14 *

II. A seaman in admiralty who attacks a release has no 
such burden imposed upon him as that to which the Penn-
sylvania rule subjects him. Our historic national policy, 
both legislative and judicial, points the other way. Con-
gress has generally sought to safeguard seamen’s rights. 
The first Congress, on July 20, 1790, passed a protective 
act for seamen in the merchant marine service, safeguard-
ing wage contracts, providing summary remedies for their 
breach, and requiring shipowners to keep on board fresh 
medicines in condition for use. 1 Stat. 131. The fifth 
Congress, July 16,1798,1 Stat. 605, originated our present 
system of marine hospitals for disabled seamen. The 
language of Justice Story, sitting on Circuit in 1823, 
described the solicitude with which admiralty has tra-
ditionally viewed seamen’s contracts:

“They are emphatically the wards of the admiralty; 
and though not technically incapable of entering into a 
valid contract, they are treated in the same manner as 
courts of equity are accustomed to treat young heirs, 
dealing with their expectancies, wards with their guard-
ians, and cestuis que trustent with their trustees. ... If 
there is any undue inequality in the terms, any dispro-
portion in the bargain, any sacrifice of rights on one side, 
which are not compensated by extraordinary benefits on 
the other, the judicial interpretation of the transaction 
is that the bargain is unjust and unreasonable, that ad-
vantage has been taken of the situation of the weaker 
party, and that pro tanto the bargain ought to be set aside 
as inequitable. . . . And on every occasion the court 
expects to be satisfied, that the compensation for every 
material alteration is entirely adequate to the diminution

14 See Claflin v. Houseman, 93 U. 8. 130, 136-42; cf. Standard Oil
Co. v. Johnson, 316 U. S. 481, 483.
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of right or privilege on the part of the seamen.” Harden 
v. Gordon, Fed. Cas. No. 6047, at pp. 480, 485.

In keeping with this policy, Congress has itself acted 
concerning seamen’s releases in respect to wages by pro-
viding that a release for wages must be signed by a sea-
man in the presence of a shipping commissioner, and that, 
even then, “any court having jurisdiction may on good 
cause shown set aside such release and take such action 
as justice shall require.”16 * General Congressional policy 
is further shown in the Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 U. S. C. §§ 915, 916, in 
which all releases not made under the express terms of the 
Act are declared invalid.

The analogy suggested by Justice Story, in the para-
graph quoted above, between seamen’s contracts and those 
of fiduciaries and beneficiaries remains, under the prevail-
ing rule treating seamen as wards of admiralty, a close 
one. Whether the transaction under consideration is a 
contract, sale, or gift between guardian and ward or 
between trustee and cestui, the burden of proving its 
validity is on the fiduciary. He must affirmatively show 
that no advantage has been taken; and his burden is 
particularly heavy where there has been inadequacy of 
consideration.18

The wardship theory has, as was recognized by the 
courts below, marked consequence on the treatment

15 46 U. S. C. § 597. See Pacific Mail S. S. Co. v. Lucas, 258 U. S.
266; ibid., 264 F. 938.

18 Michoud v. Girod, 4 How. 503, 556; cf. Magruder v. Drury, 235 
U. S. 106, 120; Thom Wire Co. v. Washburn & Moen Co., 159 U. S. 
423, 443; Klamath Indians v. United States, 296 U. S. 244, 254; and 
United States v. Dunn, 268 U. S. 121, 131. The admiralty rule is well 
within the bounds put on these other relationships, since many trustee- 
cestui or guardian and ward contracts are voidable on the election of 
the beneficiary. See Wade v. Pvlsijer, 54 Vt. 45, 62; Hatch v. Hatch, 
9 Ves. 291 (1804); and cf. Madden, Domestic Relations, Ch. 12, and 3 
fiogert, Trusts, § 493.
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given seamen’s releases. Such releases are subject to 
careful scrutiny. “One who claims that a seaman has 
signed away his rights to what in law is due him must be 
prepared to take the burden of sustaining the release as 
fairly made with and fully comprehended by the seaman.” 
Harmon v. United States, 59 F. 2d 372, 373. We hold, 
therefore, that the burden is upon one who sets up a sea-
man’s release to show that it was executed freely, without 
deception or coercion, and that it was made by the seaman 
with full understanding of his rights. The adequacy of 
the consideration and the nature of the medical and legal 
advice available to the seaman at the time of signing 
the release are relevant to an appraisal of this under-
standing.17

This general admiralty rule applies not only to actions 
for maintenance and cure but also to actions under § 33 
of the Merchant Marine Act. That law is to be liberally 
construed to carry out its full purpose, which was to 
enlarge admiralty’s protection to its wards. Warner v. 
Goltra, 293 U. S. 155, 156, 162; The Arizona v. Anelich, 
298 U. S. 110,123. Being an integral part of the maritime 
law, rights fashioned by it are to be implemented by ad-
miralty rules not inconsistent with the Act. Socony- 
Vacuum Co. v. Smith, 305 U. S. 424, 430.

III. The Pennsylvania Supreme Court has concluded 
that in solving problems of procedural, as distinguished 
from substantive, law, the law court may apply its own 
doctrine; and that the locus of burden of proof presents 
a procedural rather than a substantive question.

17 See the Harmon case, supra, and The Standard, 103 F. 2d 437; 
Sitchon v. American Export Lines, 113 F. 2d 830; Hume v. Moore- 
McCormack Lines, 121 F. 2d 336. For somewhat comparable cases 
involving releases for personal injuries arising from nonmaritime torts, 
see Union Pacific Ry. Co. n . Harris, 158 U. S. 326; Chesapeake & Ohio 
Ry. Co. v. Howard, 178 U. S. 153, 167; Texas & Pacific Ry. Co. v. 
Dashiell, 198 U. S. 521. Cf. Duncan v. Thompson, 315 U. S. 1-
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Much of what we have said above concerning the neces-
sity of preserving all of the substantial admiralty rights 
in an action at law is incompatible with the conclusion of 
the court below. The right of the petitioner to be free 
from the burden of proof imposed by the Pennsylvania 
local rule inhered in his cause of action. Deeply rooted 
in admiralty as that right is, it was a part of the very 
substance of his claim and cannot be considered a mere 
incident of a form of procedure. Central Vermont Ry. 
Co. v. White, 238 U. S. 507, 511, 512; Cities Service Co. v. 
Dunlap, 308 U. S. 208, 212; and cf. The Ira M. Hedges, 
218 U. S. 264, 270. Pennsylvania having opened its 
courts to petitioner to enforce federally created rights, 
the petitioner was entitled to the benefit of the full scope 
of these rights. The cause is reversed for action not 
inconsistent with this opinion.

Reversed.

DAVIS v. DEPARTMENT OF LABOR AND INDUS-
TRIES OF THE STATE OF WASHINGTON.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF
WASHINGTON.

No. 86. Argued November 18, 1942.—Decided December 14, 1942.

An employee of a construction company, which was a contributor to 
the workmen’s compensation fund of the State, was employed in or 
about the dismantling of an abandoned bridge over a navigable 
stream, which involved cutting steel from the bridge, lowering it to 
a barge and towing or hauling the barge, when loaded, to a storage 
place. He had helped to cut some steel from the bridge and, at the 
time of the accident, was working on the barge, examining steel after 
it had been lowered and cutting the pieces to proper lengths, as 
necessary. While so employed he fell, or was knocked, into the 
stream, in which his body was found. Held:

1. That there is no constitutional objection to an award to the 
decedent’s widow under the Washington Act, which provides com-
pensation for employees, or dependents of employees, such as de-
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cedent, if application of the Act can be made “within the legislative 
jurisdiction of the State,” and which expressly covers “all employers 
or workmen . . . engaged in maritime occupations for whom no 
right or obligation exists under the maritime laws”; and that the 
Federal Longshoremen’s and Harbor Workers’ Act, under which no 
administrative action had been taken, did not exclude such applica-
tion of the state law. P. 255.

2. Certain employees such as decedent are in a twilight zone of 
jurisdiction; and the determination as to whether they are subject to 
a state act or to the Federal Longshoremen’s and Harbor Workers’ 
Act is largely a question of fact. P. 256.

3. Faced with this factual problem, courts will give presumptive 
weight to the conclusions of the appropriate federal authorities and 
to state statutes. P. 256.

4. Not only does the state Act in this case appear to cover the em-
ployee, aside from the constitutional consideration, but no conflicting 
process of federal administration is apparent. Under all the circum-
stances of the case, the Court relies on the presumption of constitu-
tionality in favor of the state enactment. Giving full weight to the 
presumption, and resolving all doubts in favor of the Act, the Court 
holds that the Constitution is no obstacle to the petitioner’s recovery. 
P. 258.

12 Wash. 2d 349,121 P. 2d 365, reversed.

Certi orar i, 316 U. S. 657, to review a judgment reject-
ing a claim made under the state workmen’s compensation 
law.

Mr. Alfred J. Schweppe, with whom Messrs. Maurice P- 
McMicken and Otto B. Rupp were on the brief, for peti-
tioner.

Mr. Edward S. Franklin, Assistant Attorney General of 
the State of Washington, with whom Messrs. Smith Troy, 
Attorney General, and T. H. Little, Assistant Attorney 
General, were on the brief, for respondent.

Mr . Just ice  Black  delivered the opinion of the Court.
In this case the Washington Supreme Court held that 

the State could not, consistently with the Federal Consti-
tution, make an award under its state compensation law to
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the widow of a workman drowned in a navigable river. 
The circumstances which caused the court to reach this 
conclusion were these:

The petitioner’s husband, a structural steelworker, was 
drowned in the Snohomish River while working as an em-
ployee of the Manson Construction and Engineering Com-
pany, a contributor to the Workmen’s Compensation Fund 
of the State of Washington. Contributions of Washing-
ton employers to this Fund are compulsory in certain types 
of occupations, including the job for which the deceased 
had been employed. Rem. Rev. Stat. (1932) § 7674. 
That job was to dismantle an abandoned drawbridge which 
spanned the river. A part of the task was to cut steel from 
the bridge with oxyacetylene torches and move it about 
250 feet away for storage there to await delivery to a local 
purchaser. The steel when cut from the bridge was 
lowered to a barge by a derrick; and when loaded, the 
barge was to be towed by a tug, hauled by cable, or, if the 
the current made it necessary, both towed and hauled to 
the storage point. Three vessels which had been brought 
there along the stream, for use by the employer in the 
work—a tug, derrick barge, and a barge,—were all licensed 
by the U. S. Bureau of Navigation. The derrick barge 
was fastened to the bridge; the barge was tied to the der-
rick barge. Deceased had helped to cut some steel from 
the bridge and, at the time of the accident, was working 
on the barge, which had not yet been completely loaded 
for its first carriage of steel to the place of storage. His 
duty appears to have been to examine the steel after it was 
lowered to the barge and, when necessary, to cut the pieces 
to proper lengths. From this barge he fell or was knocked 
into the stream in which his body was found.

The Washington statute provides compensation for 
employees and dependents of employees, such as decedent, 
If its application can be made “within the legislative juris-
diction of the state.” A further statement of coverage
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applies the Act to “all employers or workmen ... en-
gaged in maritime occupations for whom no right or 
obligation exists under the maritime laws.” Rem. Rev. 
Stat., §§ 7674, 7693a. A line of opinions of this Court, 
beginning with Southern Pacific Co. n . Jensen, 244 U. S. 
205, 216, held that under some circumstances states could, 
but under others could not, consistently with Article III, 
Par. 2 of the Federal Constitution,1 apply their compensa-
tion laws to maritime employees. State legislation was 
declared to be invalid only when it “works material 
prejudice to the characteristic features of the general mari-
time law or interferes with the proper harmony and uni-
formity of that law in its international and interstate 
relations.” When a state could, and when it could not, 
grant protection under a compensation act was left as a 
perplexing problem, for it was held “difficult, if not im-
possible,” to define this boundary with exactness.

With the manifest desire of removing this uncertainty so 
that workers whose duties were partly on land and partly 
on navigable waters might be compensated for injuries, 
Congress on October 6,1917, five months after the Jensen 
decision, passed an Act attempting to give such injured 
persons “the rights and remedies under the workmen’s 
compensation law of any state.” 40 Stat. 395. May 17, 
1920, this Court declared the Act unconstitutional. 
Knickerbocker Ice Co. n . Stewart, 253 U. S. 149. June 
10, 1922, 42 Stat. 634, Congress made another effort to 
permit state compensation laws to protect these water-
front employees, but this second effort was also held in-
valid. State of Washington v. W. C. Dawson & Co., 264 
U. S. 219. March 4, 1927, came the federal Longshore-
men’s and Harbor Workers’ Act, 33 U. S. C. § 901 et seq. 
Here again, however, Congress made clear its purpose to

1 This Article extends the jurisdiction of federal courts “to all cases 
of admiralty and maritime Jurisdiction.”
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permit state compensation protection whenever possible, 
by making the federal law applicable only “if recovery for 
the disability or death through workmen’s compensation 
proceedings may not validly be provided by state law.”

Harbor workers and longshoremen employed “in whole 
or in part upon the navigable waters” are clearly protected 
by this federal act; but employees such as decedent here, 
occupy that shadowy area within which, at some unde-
fined and undefinable point, state laws can validly pro-
vide compensation. This Court has been unable to give 
any guiding, definite rule to determine the extent of state 
power in advance of litigation, and has held that the 
margins of state authority must “be determined in view 
of surrounding circumstances as cases arise.” Baizley 
Iron Works v. Span, 281 U. S. 222, 230. The determina-
tion of particular cases, of which there have been a great 
many, has become extremely difficult. It is fair to say 
that a number of cases can be cited both in behalf of and 
in opposition to recovery here.2 * * * &

2 Cases which lend strength to petitioner’s position are: Sultan Rail-
way & Timber Co. v. Dept, of Labor, 277 U. S. 135; Grant Smith- 
Porter Co. v. Rohde, 257 U. S. 469; Millers’ Underwriters v. Braud, 270
U. S. 59; Ex parte Rosengrant, 213 Ala. 202, 104 So. 409, affirmed 273
U. S. 664; State Industrial Board of N. Y. v. Terry & Tench Co., 273 
U. S. 639, reported as Lahti v. Terry & Tench Co., 240 N. Y. 292, 148
N. E. 527; Alaska Packers Assn. v. Industrial Accident Commission, 
276 U. S. 467. And note the dissenting view in Baizley Iron Works v. 
Span, supra; U. S. Casualty Co. v. Taylor, 64 F. 2d 521, cert, den.; 
290 U. S. 639; New Amsterdam Casualty Co. v. McManigal, 87 F. 2d 
332; In re Herbert, 283 Mass. 348, 186 N. E. 554. Cases aiding 
respondent’s view: Baizley Iron Works v. Span, 281 U. S. 222; Gon- 
salves v. Morse Dry Dock Co., 266 U. S. 171; Nogueira v. N. Y., N. H.
& H. R. Co., 281 U. S. 128; Northern Coal Co. v. Strand, 278 U. Sj 
142; Employers’ Liability Assurance Co. v. Cook, 281 U. S. 233. For 
a number of state cases supporting each position, see the Circuit Court 
opinion in Motor Boat Sales v. Parker, 116 F. 2d 789. For discussion 
of the problem, see Morrison, Workmen’s Compensation and the 
Maritime Law, 38 Yale L. J. 472.
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The very closeness of the cases cited above, and others 
raising related points of interpretation, has caused much 
serious confusion.3 It must be remembered that under 
the Jensen hypothesis, basic conditions are factual: Does 
the state law “interfere with the proper harmony and 
uniformity of” maritime law? Yet, employees are asked 
to determine with certainty before bringing their actions 
that factual question over which courts regularly divide 
among themselves and within their own membership. As 
penalty for error, the injured individual may not only suf-
fer serious financial loss through the delay and expense of 
litigation, but discover that his claim has been barred by 
the statute of limitations in the proper forum while he was 
erroneously pursuing it elsewhere. See e. g., Ayres v. 
Parker, 15 F. Supp. 447. Such a result defeats the purpose 
of the federal act, which seeks to give “to these hard-
working men, engaged in a somewhat hazardous employ-
ment, the justice involved in the modern principle of com-
pensation,” and the state Acts such as the one before us, 
which aims at “sure and certain relief for workmen.”4

3 State industrial commissions have found real difficulty in determin-
ing their proper function in respect to maritime accidents. See the 
discussion of this problem at the 19th Annual Meeting of the Inter-
national Association of Industrial Accident Boards and Commissions, 
Bull. 577 of the Bureau of Labor Statistics, p. 119 (1933). A question 
not mentioned above which has been considered in several cases is that 
of the jurisdiction to which are to be assigned accidents affecting 
persons loading boats while on the wharf; accidents affecting persons 
loading vessels while on the vessel; accidents affecting persons stand-
ing on either the vessel or the wharf who are knocked into the water. 
Smith & Son v. Taylor, 276 U. S. 179; Vancouver S. S. Co. v. Rke, 
288 U. S. 445; Minnie v. Port Huron Terminal Co., 295 U. S. 647.

4 For this expression of federal policy, see the report of the Senate 
Committee on the Judiciary on the T¿nngsh orem en’s and Harbor 
Workers’ Compensation Act, S. R. 973, 69th Cong., 1st Sess., 16. For 
the expression of public policy of the Washington Act, see Rem. Rev. 
Stat. (1932) § 7673.
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The horns of the jurisdictional dilemma press as sharply 
on employers as on employees. In the face of the cases 
referred to above, the most competent counsel may be un-
able to predict on which side of the line particular employ-
ment will fall. The employer’s contribution to a state 
insurance fund may therefore wholly fail to protect him 
against the liabilities for which it was specifically planned. 
If this very case is affirmed, for example, the employer will 
not only lose the benefit of the state insurance to which 
he has been compelled to contribute and by which he has 
thought himself secured against loss for accidents to his 
employees; he must also, by virtue of the conclusion that 
the employee was subject to the federal act at the time of 
the accident, become liable for substantial additional pay-
ments. He will also be subject to fine and imprisonment 
for the misdemeanor of having failed, as is apparently the 
case, to secure payment for the employee under the federal 
act. 33 U.S.C. §§ 938,932.

We are not asked here to review and reconsider the con-
stitutional implications of the Jensen line of decisions. 
On the contrary, even the petitioner argues that such ac-
tion might bring about still worse confusion in an already 
uncertain field, and points out that state and federal agen-
cies have made real progress toward closing the gap. 
There is much force in this argument. Since 1917, Con-
gress and the states have sought to restore order out of the 
confusion which resulted from the Jensen decision. That 
success has not finally been achieved is illustrated by the 
present case. The Longshoremen’s Act, passed with 
specific reference to the Jensen rule, provided a partial 
solution. The Washington statute represents a state 
effort to clarify the situation. Both of these laws show 
clearly that neither was intended to encroach on the field 
occupied by the other. But the line separating the scope 
of the two being undefined and undefinable with exact



256 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

precision, marginal employment may, by reason of par-
ticular facts, fall on either side. Overruling the Jensen 
case would not solve this problem. In our decision in 
Parker v. Motor Boat Sales, 314 U. S. 244, we held that 
Congress has by the Longshoremen’s Act accepted the 
Jensen line of demarcation between state and federal juris-
diction. Obviously, the determination of the margin be-
comes no simpler because the standard applied is con-
sidered to be embedded in a statute rather than in the Con-
stitution. Nor can we gain assistance in this circumstance 
from the clause in the federal act which makes that act 
exclusive. 33 U. S. C. § 905. That section gains meaning 
only after a litigant has been found to occupy one side 
or the other of the doubtful jurisdictional line, and is no 
assistance in discovering on which side he can properly 
be placed.

There is, in the light of the cases referred to, clearly 
a twilight zone in which the employees must have their 
rights determined case by case, and in which particular 
facts and circumstances are vital elements. That zone 
includes persons such as the decedent who are, as a matter 
of actual administration, in fact protected under the state 
compensation act.

Faced with this factual problem we must give great— 
indeed, presumptive—weight to the conclusions of the 
appropriate federal authorities and to the state statutes 
themselves. Where there has been a hearing by the fed-
eral administrative agency entrusted with broad powers of 
investigation, fact finding, determination, and award, our 
task proves easy. There, we are aided by the provision 
of the federal act, 33 U. S. C. § 920, which provides that, 
in proceedings under that act, jurisdiction is to be pre-
sumed, in the absence of substantial evidence to the 
contrary.” Fact findings of the agency, where supported 
by the evidence, are made final. Their conclusion that 
a case falls within the federal jurisdiction is therefore
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entitled to great weight and will be rejected only in cases 
of apparent error. It was under these circumstances 
that we sustained the Commissioner’s findings in Parker 
v. Motor Boat Sales, supra.

In the instant case, we do not enjoy the benefit of 
federal administrative findings and must therefore look 
solely to state sources for guidance. We find here a 
state statute which purports to cover these persons, and 
which indeed does cover them if the doubtful and difficult 
factual questions to which we have referred are decided 
on the side of the constitutional power of the state. The 
problem here is comparable to that in another field of 
constitutional law in which courts are called upon to 
determine whether particular state acts unduly burden 
interstate commerce. In making the factual judgment 
there, we have relied heavily on the presumption of con-
stitutionality in favor of the state statute. South Caro-
lina Highway Dept. v. Barnwell Bros., 303 U. S. 177, 188, 
191.®

The benefit of a presumption is also given in cases of 
conflict of state or state and territorial workmen’s com-
pensation acts under the Full Faith and Credit clause. 
There, as here, the issue is a factual one arising from a 
clash of interest of two jurisdictions. In such a case, in-
volving the question of whether the California or the 
Alaska Workmen’s Compensation Act should apply to a

6 See for other examples of our application of this principle, 
Southern Ry. Co. v. King, 217 U. S. 524 (statute regulating operation 
of interstate train at crossings); Pure OU Co. v. Minnesota, 248 U. S. 
158 (statute requiring the inspection of certain petroleum products 
while in interstate commerce); Interstate Busses Corp. v. Holyoke 
hy. Co., 273 U. S. 45 (requirement of certificate of convenience and 
necessity for interstate carrier); Interstate Busses Corp. v. Blodgett, 276 
U. S. 245 (state statute taxing interstate carrier); Railway Express 
Agency v. Virginia, 282 U. S. 440 (statute requiring corporation to 
hold local charter). For state commerce regulations approved by 
this Court, see the Barnwell case, supra, p. 188, n. 5.

503873—43------ 24
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resident of California injured in Alaska who brought suit 
in California, this Court has said : “The enactment of the 
present statute of California was within state power and 
infringes no constitutional provision. Prima facie every 
state is entitled to enforce in its own courts its own 
statutes, lawfully enacted.” Alaska Packers Assn. n . In-
dustrial Commission, 294 U. S. 532, 547. And see Pacific 
Ins. Co. v. Industrial Commission, 306 U. S. 493, 503.

Not only does the state act in the instant case appear to 
cover this employee, aside from the constitutional con-
sideration, but no conflicting process of administration is 
apparent. The federal authorities have taken no action 
under the Longshoremen’s Act, and it does not appear that 
the employer has either made the special payments re-
quired or controverted payment in the manner prescribed 
in the Act. 33 U. S. C. § 914 (b) and (d). Under all the 
circumstances of this case, we will rely on the presumption 
of constitutionality in favor of this state enactment; for 
any contrary decision results in our holding the Washing-
ton act unconstitutional as applied to this petitioner. A 
conclusion of unconstitutionality of a state statute can 
not be rested on so hazardous a factual foundation here, 
any more than in the other cases cited.

Giving the full weight to the presumption, and resolving 
all doubts in favor of the Act, we hold that the Constitu-
tion is no obstacle to the petitioner’s recovery. The case 
is remanded for proceedings not inconsistent with this 
opinion. ,Reversed.

Mr . Justice  Frankf urter , concurring:

Any legislative scheme that compensates workmen or 
their families for industrial mishaps should be capable of 
simple and dependable enforcement. That was the aim of 
Congress when, with due regard for the diverse conditions 
in the several States, it afforded to harbor-workers the
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benefits of state workmen’s compensation laws. Act of 
October 6, 1917, c. 97, 40 Stat. 395, as amended by the 
Act of June 10, 1922, c. 216, 42 Stat. 634. But Southern 
Pacific Co. v. Jensen, 244 U. S. 205, and cases following, 
frustrated this purpose.

Such a desirable end cannot now be achieved merely by 
judicial repudiation of the Jensen doctrine. Too much 
has happened in the twenty-five years since that ill-starred 
decision. Federal and state enactments have so accom-
modated themselves to the complexity and confusion 
introduced by the Jensen rulings that the resources of 
adjudication can no longer bring relief from the difficulties 
which the judicial process itself brought into being. 
Therefore, until Congress sees fit to attempt another com-
prehensive solution of the problem, this Court can do no 
more than bring some order out of the remaining judicial 
chaos as marginal situations come before us. Because it 
contributes to that end, I join in the Court’s opinion.

Theoretic illogic is inevitable so long as the employee in 
a situation like the present is permitted to recover either 
under the federal act (cf. Parker v. Motor Boat Sales, 314 
U. S. 244; Northern Coal Co. v. Strand, 278 U. S. 142; 
Nogueira v. N. Y., N. H. & H. R. Co., 281 U. S. 128; Em-
ployers’ Liability Assurance Co. v. Cook, 281 U. S. 233) or 
under a state statute (cf. Millers’ Underwriters v. Braud, 
270 U. S. 59; Alaska Packers Assn. n . Accident Comm’n, 
276 U. S. 467). That is the practical result, whether it be 
reached by the Court’s path or that apparently left open 
under the Chief Justice’s views. It is scant comfort to 
an employer that he may find he has committed a misde-
meanor in not posting a bond as required by the federal act 
because he may have been advised, not unnaturally, that 
under the prior rulings of this Court the activities of his 
employees were local in nature and hence he could be sued 
only under state law.
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Mr . Chief  Justice  Stone  :

Any effort to lessen the uncertainties and complexities 
which have followed in the wake of the Jensen decision 
and its successors during the past twenty-five years de-
serves sympathetic consideration. But in the present 
state of the law, the Court’s attempt to remove them by 
construing state workmen’s compensation acts and the 
Longshoremen’s and Harbor Workers’ Act so that their 
coverages overlap, can hardly be deemed to be within 
judicial competence.

Section 3 of the Longshoremen’s Act, 33 U. S. C. § 903, 
authorizes payment of compensation “only ... if re-
covery for the disability or death through workmen’s com-
pensation proceedings may not validly be provided by 
State law.” In Parker v. Motor Boat Sales, 314 U. S. 
244,250, we held, as a matter of construction of this clause 
of the statute, that it had adopted the rationale of Jensen 
and its followers, regardless of their constitutional valid-
ity, as “the measure by which Congress intended to mark 
the scope of the Act they brought into existence.” We 
thus decided that, if by the application of the Jensen 
doctrine recovery could not constitutionally be had under 
state laws, the federal act conferred a right of recovery 
whether or not the Jensen decision was sound.

The Court’s opinion in the present case seems to pro-
ceed upon the assumption that, if petitioner had filed 
a claim under the federal act, and the federal commissioner 
had awarded compensation, we would sustain his ruling, 
although the Court now holds that the state authorities 
erroneously concluded they were without constitutional 
power to make the award. Indeed, after our decision in 
Parker v. Motor Boat Sales, supra, petitioner’s right of 
recovery under the federal act can hardly be doubted: 
not only could a federal commissioner properly decide
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in favor of jurisdiction, but any candid application of 
the Jensen rule would seem to compel reversal of a federal 
commissioner who declined jurisdiction. See Northern 
Coal Co. v. Strand, 278 U. S. 142, and Employers’ Liability 
Assurance Co. v. Cook, 281 U. S. 233, both cited to jus-
tify the federal award in the Motor Boat case, 314 U. S. 
at 247.

Congress by the enactment of the Longshoremen’s and 
Harbor Workers’ Act has left no room for an overlapping 
dual system of the sort which the Court now espouses by 
placing its decision on a new doctrine that recovery under 
either the state or the federal act is to be sustained if the 
case is thought a close one. Section 5 of the Act, 33 U. S. 
C. § 905, provides that the employer’s liability under it 
“shall be exclusive and in place of all other liability of such 
employer to the employee, his legal representative, hus-
band or wife, parents, dependents, next of kin, and any-
one otherwise entitled to recover damages from such 
employer at law or in admiralty on account of such injury 
or death . . .” See Nogueira v. N. Y., N. H. & H. R. Co., 
281 U. S. 128,137. I cannot say that this section does not 
mean what it says. If there is liability under the federal 
act, that liability is exclusive. It follows that, in any case 
in which compensation might have been awarded under 
the federal act, a recovery under state law is in plain der-
ogation of the terms of the federal statute, as construed 
in the Motor Boat case, supra.1 Congress has made it our 
duty, before we sanction a recovery under state law, to 
ascertain that an award under the federal act can not be 
had.

1 The Washington statute explicitly recognizes the exclusiveness of the 
federal statute, for in its coverage of employees engaged in maritime 
occupations it is made applicable only to those “for whom no right or 
obligation exists under the maritime laws.” § 7693a.
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The proposition that an employee in a “twilight zone” 
(where it is doubtful whether the federal or a state act 
applies) can recover under either act, not only controverts 
the words of the statute but also imposes an unauthorized 
burden on the employer. Besides being subjected to a 
liability which the statute forbids, he is compelled, in order 
to protect himself in the large number of cases in which 
the Court apparently would allow recovery under either 
act, to comply with both. Under the federal act, the em-
ployer must post security for compensation in a manner 
specified in § 32, 33 U. S. C. § 932, and failure to do so is 
a misdemeanor, § 38, 33 U. S. C. § 938, punishable by fine 
and imprisonment. Under state acts, there is an obliga-
tion to contribute insurance premiums, or take some com-
parable step, to say nothing of penal sanctions which a 
state may impose.

Congress has directed that if the case is within the fed-
eral statute, the employer shall be relieved of all other 
obligation. But in order to relieve the employee in a 
doubtful case of the necessity of filing two claims, one 
under each act, a double burden is imposed on the em-
ployer by an inadmissible construction of the federal act. 
The dual system of presumptions, which are to operate in 
favor of the employee, but apparently never against him, 
will serve to sustain an exercise of either state of federal 
jurisdiction in every case within the so-called “twilight 
zone.” But this is accomplished only by depriving 
employers of the immunity which Congress sought to 
confer when it set up a system in which federal and 
state acts are made mutually exclusive.

Although the basic question in these cases is said to 
be “factual,” the twilight zone doctrine does not reveal 
how—in view of the great weight which is to be given the 
federal commissioner’s finding, as in the Motor Boat case— 
we can in this case disregard the findings of four state
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tribunals,2 or what the function of this Court is to be in 
cases where the federal and the state commissioners both 
find against jurisdiction, or how the line which marks the 
doubtful case is to be drawn more readily than that 
which, under the Jensen doctrine, separates state from 
federal power.

Notwithstanding the ruling in the Motor Boat case 
that Congress had adopted the Jensen boundary of federal 
jurisdiction, there are in the present case special circum-
stances which take it out of that ruling and leave us free 
to reconsider Jensen’s constitutional basis. The exclusive 
liability section of the federal statute contains a proviso 
that if the employer fails to give security for payment of 
compensation, as required, then the employee may elect 
to claim compensation under the federal statute, “or 
to maintain an action at law or in admiralty.” The pur-
pose of this proviso seems to be to preserve to the employee 
all remedies which he might otherwise have had, in the 
event that the employer does not give the prescribed 
security. Since this record does not show that the em-
ployer complied, petitioner is free to pursue any available 
remedy which the Constitution permits and which the 
state may choose to afford.

Only if the Court were to overrule the Jensen case in 
its constitutional aspects could I join in a reversal of the 
judgment here. If we are to continue to apply the Jensen

2 The state supervisor found that “after thorough investigation it 
has been determined that the work which the claimant was doing at the 
time of the said fatal accident does not come under the jurisdiction 
of the workmen’s compensation act, but is maritime in character” 
and “that the alleged injury was sustained on board a vessel in 
navigable waters and was therefore under admiralty jurisdiction.” 
His finding and decision were sustained by the joint board of the state 
department of labor and industries, the state superior court, and the 
state supreme court.
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doctrine, even when not required to do so by the federal 
act, then our own decisions, including the recent Motor 
Boat case, preclude a reversal of the Washington courts. 
Escape from Jensen’s embarrassments by the adoption of 
the twilight zone doctrine, in disregard of the jurisdic-
tional command of the federal statute, is plainly not per-
missible. I am not persuaded that it is practicable.

DEPARTMENT OF BANKING OF NEBRASKA, RE-
CEIVER, v. PINK, SUPERINTENDENT OF IN-
SURANCE OF THE STATE OF NEW YORK.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF NEW YORK.

No. 466. Decided December 21,1942.

1. After a final judgment by the New York Court of Appeals, entered 
in the lower court upon remittitur, an amendment merely certifying 
that a federal question was presented and decided does not extend 
the time—three months from the rendition of the judgment of the 
higher court—within which petition for certiorari can be filed in 
this Court. P. 266.

2. Although a writ of certiorari to review a judgment of the highest 
court of a State may properly run to a lower court where the record 
is physically lodged, and where under New York practice a judgment 
is entered upon the remittitur of the Court of Appeals, it is never-
theless immaterial whether the record is physically lodged in the one 
court or the other, since this Court has ample power to obtain it 
from either. P. 267.

3. The time within which application to review a final judgment of 
the New York Court of Appeals may be made to this Court runs 
from the date of the rendition of the judgment in that court, and 
not from the date when, under the local practice, judgment was en-
tered on remittitur in the lower state court. P. 267.

4. A judgment or order of.the Court of Appeals of New York is final 
for purposes of review by this Court when the record reveals that 
it leaves nothing to be done by the lower court except the min-
isterial act of entering judgment on the remittitur. P. 267.
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5. The test of the finality prerequisite to a review in this Court is 
not whether under local rules of practice the judgment is denomi-
nated final, but is whether the record shows that the order of the 
appellate court has in fact fully adjudicated rights and that that 
adjudication is not subject to further review by a state court. 
P. 268.

6. Where the judgment is final in this sense, the time for applying to 
this Court runs from the date of the judgment. P. 268.

Petition denied.

Petition  for certiorari to review a judgment entered in 
the Supreme Court of New York as directed by remittitur 
from the Court of Appeals of the State. For report below, 
see 288 N. Y. 712, 43 N. E. 2d 93; 289 N. Y. 624, 43 N. E. 
2d 840; 289 N. Y. 841, 47 N. E. 2d 441.

Messrs. Walter R. Johnson, Attorney General of 
Nebraska, Morris Amchan and Howard Saxton were on 
the brief for petitioner.

Mr. Edward F. Keenan was on the brief for respondent.

The States of Colorado, Connecticut, Florida, Georgia, 
Indiana, Kentucky, Missouri, North Dakota, Ohio, Texas, 
Utah, and Wyoming, by their respective Attorneys Gen-
eral, filed a brief, as amici curiae, in support of petitioner, 
and urging reversal.

Per  Curiam .
This case is here on a petition for certiorari to the 

Supreme Court of New York. It appears from the record 
that a judgment of that court was affirmed by an order 
of the Appellate Division, which was on June 18, 1942 
ordered affirmed by the Court of Appeals, whose remitti-
tur to the Supreme Court was issued the same day. On 
June 25 the order and judgment of the Court of Appeals 
were made the order and judgment of the Supreme 
Court.
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A motion was afterwards filed in the Court of Appeals 
to amend its remittitur by adding to it the statement that 
a federal question, on which the petition for certiorari 
relies, was presented and necessarily passed upon in that 
court. So far as appears, the motion did not seek a re-
argument or rehearing of any part of the case; it was no 
more than a request that the Court of Appeals declare 
what had in fact occurred upon its previous decision of 
the case. On July 29 the Court of Appeals granted the 
motion and amended its remittitur accordingly. On Sep-
tember 16, the Supreme Court directed that the order 
amending the remittitur be made the order of the Su-
preme Court. The petition for certiorari was filed in this 
Court on October 20.

Under the three-months limitation imposed by the 
statute, 28 U. S. C. § 350, the petition for certiorari is 
timely only if the amendment of the remittitur extended 
the time within which to apply for certiorari. We are 
unable to conclude that it had such effect. Unlike a 
motion for reargument or rehearing, it did not seek to 
have the Court of Appeals reconsider any question decided 
in the case. The final judgment already rendered was 
not challenged; what was sought was merely the court’s 
certification that a federal question had been presented 
to it for decision, and this could have no different effect 
on the finality of the judgment than a like amendment of 
the court’s opinion.

A timely petition for rehearing tolls the running of the 
three-months period because it operates to suspend the 
finality of the state court’s judgment, pending the court s 
further determination whether the judgment should be 
modified so as to alter its adjudication of the rights of the 
parties. Here no such alteration of the rights adjudicated 
was asked, and the finality of the court’s first order was 
never suspended. Accordingly we must deny the petition
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for certiorari on the ground that it was not filed within 
the time provided by law.

Certain questions with respect to the timeliness of ap-
plications for review of state court judgments, which are 
now pending before us in petitions for rehearing in two 
cases, have recurred so frequently that we think it appro-
priate to add a word for the guidance of the Bar. It is 
true that our writ to review a judgment of the highest 
court of a state may properly run to a lower court where 
the record is physically lodged, and where under New York 
practice a judgment is entered upon the remittitur of the 
Court of Appeals. It is nevertheless immaterial whether 
the record is physically lodged in the one court or the other, 
since we have ample power to obtain it from either. 
Atherton v. Fowler, 91 U. S. 143, 146. In reliance upon 
the early decision in Green n . Van Buskerk, 3 Wall. 448, 
the period for appeal or application for certiorari has on 
occasion been computed not from the judgment or order 
of the New York Court of Appeals, but from the judgment 
subsequently entered by the lower court upon the Court 
of Appeals’ remittitur. This practice, which is a depar-
ture from the rule applied to cases from other states, is in-
consistent with our many decisions on the nature of a final 
judgment under § 237 of the Judicial Code, 28 U. S. C. 
§ 344, and cannot be sanctioned. See especially Chief 
Justice Waite’s opinion in Mower v. Fletcher, 114 U. S. 
127, where a state appellate court’s judgment was held to 
be final and reviewable when it ended the litigation by 
fully determining the rights of the parties, so that nothing 
remained to be done by the lower court except the minis-
terial act of entering the judgment which the appellate 
court had directed. See also Wurts v. Hoagland, 105 U. S. 
701, 702, and Clark v. Williard, 292 U. S. 112, 117-118. 
This rule applies with equal force to cases from New York,
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in which the judgment or order of the Court of Appeals 
is reviewable here as a final judgment when the record 
reveals that it leaves nothing to be done by the lower court 
except the ministerial act of entering judgment on the 
remittitur. Such an order is, within the meaning of § 237 
of the Judicial Code, a final judgment reviewable here.

For the purpose of the finality which is prerequisite to a 
review in this Court, the test is not whether under local 
rules of practice the judgment is denominated final (Wick 
v. Superior Court, 278 U. S. 575; Cheltenham & Abington 
Sewerage Co. v. Pennsylvania Public Utility Comm’n, 
post, p. 588), but rather whether the record shows that the 
order of the appellate court has in fact fully adjudicated 
rights and that that adjudication is not subject to further 
review by a state court (see Gorman n . Washington Uni-
versity, 316 U. S. 98). Where the order or judgment is 
final in this sense, the time for applying to this Court runs 
from the date of the appellate court’s order, since the 
object of the statute is to limit the applicant’s time to 
three months from the date when the finality of the 
judgment for purposes of review is established.

It was for this reason that we recently held that the 
three-months requirement had not been complied with in 
Monks v. Lee, post, p. 590, and Bunn v. Atlanta, post, 
p. 666, in which cases judgments were brought here for 
review from the courts of California and Georgia, and in 
each of which a petition for rehearing is today denied, 
post, p. 711. The petition for certiorari in this case must 
likewise be denied for want of jurisdiction.

So ordered.
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1. A Circuit Court of Appeals has power to issue a writ of habeas cor-
pus as an incident to an appeal pending before it. P. 272.

2. The rule that a writ of habeas corpus will not serve as an appeal 
must be strictly observed. P. 274.

3. Upon an appeal to the Circuit Court of Appeals from a conviction 
of felony, the appellant assigned several errors, including the insuf-
ficiency of the evidence; but the preparation of a bill of exceptions 
was obstructed by peculiar difficulties, including the indigence of 
the appellant and his incarceration in jail. The appellate court hav-
ing raised the question whether the trial was void because the 
defense had been conducted by the accused, and a jury had been 
waived by him, without the help or advice of counsel:

Held that for its aid in deciding this question the Circuit Court 
of Appeals had jurisdiction under Judicial Code § 262 to issue a 
writ of habeas corpus. P. 274.

4. In a criminal prosecution in a federal court, an accused, in the ex-
ercise of a free and intelligent choice and with the considered ap-
proval of the court, may waive trial by jury, and so, likewise, may 
waive his constitutional right to the assistance of counsel. P. 275.

126 F. 2d 774, reversed.

Certiorari , 316 U. S. 655, to review a judgment revers-
ing a conviction and sentence in a prosecution for using 
the mails to defraud in violation of Criminal Code, § 215.

Solicitor General Fahy, with whom Assistant Attorney 
General Berge and Messrs. Archibald Cox and Richard S. 
Salant were on the brief, for petitioners.

Mr. Robert G. Page for respondent.
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Mr . Just ice  Frankfurter  delivered the opinion of the 
Court.

This is a review of an order by the Circuit Court of 
Appeals for the Second Circuit discharging the relator 
McCann from custody. We accept as facts, as did the 
court below, those set forth in the untraversed return to 
the writ of habeas corpus in that court.

McCann was indicted on six counts for using the mails 
to defraud, in violation of § 215 of the Criminal Code, 18 
U. S. C. § 338. From the time of his arraignment on 
February 18,1941, to the prosecution of his appeal in the 
court below, McCann insisted on conducting his case with-
out the assistance of a lawyer. When called upon to 
plead to the indictment, he refused to do so; a plea of 
not guilty was entered on his behalf. The District Court 
at that time advised McCann to retain counsel. He re-
fused, however, “stating in substance that he desired to 
represent himself, that the case was very complicated, 
and that he was so familiar with its details that no at-
torney would be able to give him as competent representa-
tion as he would be able to give himself.”

When the case came on for trial on July 7, 1941, Mc-
Cann repeated, in reply to the judge’s inquiry whether 
he had counsel, that he wished to represent himself. In 
response to the court’s further inquiry whether he was 
admitted to the bar, McCann “replied that he was not, 
but that he had studied law, and was sufficiently familiar 
therewith adequately to defend himself, and was more 
familiar with the complicated facts of his case than any 
attorney could ever be.”1 McCann “then moved to have

1 McCann had brought suit in 1933 against the New York Stock 
Exchange, its officers and members, the Better Business Bureau of 
New York, and a large number of other persons, seeking thirty million 
dollars damages for conspiracy in restraint of trade. He represented 
himself in this extensive litigation, and personally brought appeals to 
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the case tried without a jury by the judge alone. There 
was a brief discussion between the Court, the petitioner, 
and the Assistant United States Attorney,” after which 
McCann submitted the following over his signature: “I, 
Gene McCann, the defendant herein, appearing person-
ally, do hereby waive a trial by jury in the above entitled 
case, having been advised by the Court of my constitu-
tional right.” The Assistant United States Attorney con-
sented, and the judge (one of long trial experience and 
tested solicitude for the civilized administration of crimi-
nal justice) entered an order approving this “waiver.”

The trial then got under way. It lasted for two weeks 
and a half, and throughout the entire proceedings McCann 
represented himself. He was convicted on July 22, 1941, 
and was sentenced to imprisonment for six years and to 
pay a fine of $600. He took an appeal, and the trial 
judge fixed bail at $10,000. Being unable to procure this 
sum, he remained in custody. Then followed applica-
tions to the Circuit Court of Appeals, likewise pressed by 
McCann himself, for extending the time for filing a bill 
of exceptions. In these proceedings both the trial and 
appellate courts again suggested to McCann the advis-
ability of being represented by counsel. After having 
personally made these numerous applications, McCann 
finally secured the assistance of an attorney. The latter 
applied to the Circuit Court of Appeals for reduction of 
bail. It was so reduced. But at the same time the court 
suggested that McCann take out a writ of habeas corpus, 
returnable to the court, to raise the question whether, in 
the circumstances of the case, “the judge had jurisdiction 
to try him.”

As is pointed out in the opinion of the Circuit Court 
°f Appeals, “At no time did he [McCann] indicate that

* e Circuit Court of Appeals and to this Court. See McCann v 
New York Stock Exchange, 80 F. 2d 211; 107 F. 2d 908; 309 U. S. 684.
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he wished a jury or that he repented of his consent— 
either while the cause was in the District Court or in this 
court—until the attorney, who now represents him, in 
March, 1942, raised the point” at the court’s invitation. 
The “point” thus projected into the case by the Circuit 
Court of Appeals was presented, in its own words, “in the 
barest possible form: Has an accused, who is without 
counsel, the power at his own instance to surrender his 
right of trial by jury when indicted for felony?”2 The 
Circuit Court of Appeals, with one judge dissenting, an-
swered this question in the negative. It held that no per-
son accused of a felony—who is himself not a lawyer—can 
waive trial by a jury, no matter how capable he is of mak-
ing an intelligent, informed choice and how strenuously he 
insists upon such a choice, unless he does so upon the 
advice of an attorney. 126 F. 2d 774. The obvious im-
portance of this question to the administration of criminal 
justice in the federal courts led us to bring the case here. 
316 U. S. 655.

A jurisdictional obstacle to a consideration of this issue 
is pressed before us. It is urged that the Circuit Court 
of Appeals had no jurisdiction to issue the writ of habeas 
corpus in this case. The discussion of this question took 
an extended range in the arguments at the bar, but in the 
circumstances of this case the matter lies within a narrow 
compass. Uninterruptedly from the first Judiciary Act 
(§ 14 of the Act of September 24, 1789, 1 Stat. 73, 81) to 
the present day (§ 262 of the Judicial Code, 28 IT, S. C. 
§ 377), the courts of the United States have had powers 
of an auxiliary nature “to issue all writs not specifically 
provided for by statute, which may be necessary for the

2 Felony, it may not be irrelevant to note, is a verbal survival which 
has been emptied of its historic content. Under the federal Criminal 
Code all offenses punishable by death or imprisonment for more than 
a year are felonies. § 335 of the Criminal Code, 18 U. S. C. § 541.
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exercise of their respective jurisdictions, and agreeable to 
the usages and principles of law.” In Whitney v. Dick, 
202 U. S. 132, this Court held that where no proceeding of 
an appellate character is pending in a Circuit Court of 
Appeals, the authority to issue auxiliary writs does not 
come into operation. A circuit court of appeals cannot 
issue the writ of habeas corpus as “an independent and 
original proceeding challenging in toto the validity of a 
judgment rendered in another court.” But the Court 
also recognized that there was power to issue the writ 
“where it may be necessary for the exercise of a jurisdic-
tion already existing.” 202 U. S. at 136-37. In the case 
at bar, a proceeding of an appellate character was pend-
ing in the Circuit Court of Appeals, for McCann had 
already filed an appeal from the judgment of conviction. 
There was, therefore, “a jurisdiction already existing” in 
the Circuit Court of Appeals. But could the issuance of 
the writ be deemed “necessary for the exercise” of that 
jurisdiction?

Procedural instruments are means for achieving the 
rational ends of law. A Circuit Court of Appeals is not 
limited to issuing a writ of habeas corpus only when it 
finds that it is “necessary” in the sense that the court 
could not otherwise physically discharge its appellate 
duties. Unless appropriately confined by Congress, a 
federal court may avail itself of all auxiliary writs as aids 

the performance of its duties, when the use of such 
historic aids is calculated in its sound judgment to 
achieve the ends of justice entrusted to it. Undoubtedly, 
therefore, the Circuit Court of Appeals had “jurisdiction,” 
io the sense that it had the power, to issue the writ as an 
incident to the appeal then pending before it. The real 
Question is whether the Circuit Court of Appeals abused 
hs power in exercising that jurisdiction in the situation 
that confronted it.

503873—43------ 25
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Of course the writ of habeas corpus should not do service 
for an appeal. Glasgow v. Moyer, 225 U. S. 420, 428; 
Matter of Gregory, 219 U. S. 210, 213. This rule must 
be strictly observed if orderly appellate procedure is to be 
maintained. Mere convenience cannot justify use of the 
writ as a substitute for an appeal. But dry formalism 
should not sterilize procedural resources which Congress 
has made available to the federal courts. In exceptional 
cases where, because of special circumstances, its use as an 
aid to an appeal over which the court has jurisdiction may 
fairly be said to be reasonably necessary in the interest of 
justice, the writ of habeas corpus is available to a circuit 
court of appeals.

The circumstances that moved the court below to the 
exercise of its jurisdiction were the peculiar difficulties 
involved in preparing a bill of exceptions. The steno-
graphic minutes had never been typed. The relator 
claimed that he was without funds. Since he was unable 
to raise the bail fixed by the trial judge, he had been in 
custody since sentence and therefore had no opportunity 
to prepare a bill of exceptions. The court doubted 
“whether any [bill] can ever be made up on which the 
appeal can be heard ... In the particular circumstances 
of the case at bar, it seems to us that the writ is ‘necessary 
to the complete exercise’ of our appellate jurisdiction be-
cause . . . there is a danger that it cannot be otherwise 
exercised at all and a certainty that it must in any event 
be a good deal hampered.”

The court below recognized, however, that a bill of ex-
ceptions might be prepared which would be confined to the 
single point raised by the writ of habeas corpus. This is 
the basis for the contention that the writ of habeas corpus 
in this case performs the function of an appeal. But in-
asmuch as McCann was urging a number of grounds for 
the reversal of his conviction, including the sufficiency 
of the evidence, the Circuit Court of Appeals was justified
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in concluding that it would not be fair to make him stake 
his whole appeal on the single point raised by this writ. 
We cannot say that the court was unreasonable in the view 
it took of the situation with which it was presented and 
with which it was more familiar than the printed record 
alone can reveal. The writ of habeas corpus was not a 
substitute for the pending appeal, and was therefore not 
improvidently entertained by the court below.

This brings us to the merits. They are controlled in 
principle by Patton v. United States, 281 U. S. 276, and 
Johnson v. Zerbst, 304 U. S. 458. The short of the mat-
ter is that an accused, in the exercise of a free and intelli-
gent choice, and with the considered approval of the 
court, may waive trial by jury, and so likewise may he 
competently and intelligently waive his Constitutional 
right to assistance of counsel. There is nothing in the 
Constitution to prevent an accused from choosing to have 
his fate tried before a judge without a jury even though, 
in deciding what is best for himself, he follows the guid-
ance of his own wisdom and not that of a lawyer. In 
taking a contrary view, the court below appears to have 
been largely influenced by the radiations of this Court’s 
opinion in Glasser v. United States, 315 U. S. 60. But 
Patton v. United States, supra, and Johnson v. Zerbst, 
supra, were left wholly unimpaired by the ruling in the 
Glasser case.

Certain safeguards are essential to criminal justice. 
The court must be uncoerced, Moore v. Dempsey, 261 U. S. 
86, and it must have no interest other than the pursuit 
of justice, Tumey v. Ohio, 273 U. S. 510. The accused 
must have ample opportunity to meet the case of the 
prosecution. To that end, the Sixth Amendment of the 
Constitution abolished the rigors of the common law by 
affording one charged with crime the assistance of counsel 
for his defense, Johnson v. Zerbst, 304 U. S. 458. Such 
assistance “in the particular situation” of “ignorant de-
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fendants in a capital case” led to recognition that “the 
benefit of counsel was essential to the substance of a 
hearing,” as guaranteed by the Due Process Clause of the 
Fourteenth Amendment, in criminal prosecutions in the 
state courts. Palko v. Connecticut, 302 U. S. 319, 327. 
Compare Powell v. Alabama, 287 U. S. 45, and Betts v. 
Brady, 316 U. S. 455. The relation of trial by jury to 
civil rights—especially in criminal cases—is fully revealed 
by the history which gave rise to the provisions of the 
Constitution which guarantee that right. Article III, 
§ 2, paragraph 3; Sixth Amendment; Seventh Amend-
ment. That history is succinctly summarized in the 
Declaration of Independence, in which complaint was 
made that the Colonies were deprived, “in many cases, 
of the benefits of Trial by Jury.” But procedural devices 
rooted in experience were written into the Bill of Rights 
not as abstract rubrics in an elegant code but in order to 
assure fairness and justice before any person could be 
deprived of “life, liberty or property.”

It hardly occurred to the framers of the original Consti-
tution and of the Bill of Rights that an accused, acting 
in obedience to the dictates of self-interest or the prompt-
ings of conscience, should be prevented from surrendering 
his liberty by admitting his guilt. The Constitution does 
not compel an accused who admits his guilt to stand trial 
against his own wishes. Legislation apart, no social 
policy calls for the adoption by the courts of an inexorable 
rule that guilt must be determined only by trial and not 
by admission. A plea of guilt expresses the defendants 
belief that his acts were proscribed by law and that he 
cannot successfully be defended. It is true, of course, 
that guilt under § 215 of the Criminal Code, which makes 
it a crime to use the mails to defraud, depends upon 
answers to questions of law raised by application of the
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statute to particular facts. It is equally true that prosecu-
tions under other provisions of the Criminal Code may 
raise even more difficult and complex questions of law. 
But such questions are no less absent when a man pleads 
guilty than when he resists an accusation of crime. And 
not even now is it suggested that a layman cannot plead 
guilty unless he has the opinion of a lawyer on the ques-
tions of law that might arise if he did not admit his guilt. 
Plainly, the engrafting of such a requirement upon the 
Constitution would be a gratuitous dislocation of the 
processes of justice. The task of judging the competence 
of a particular accused cannot be escaped by announcing 
delusively simple rules of trial procedure which judges 
must mechanically follow. The question in each case is 
whether the accused was competent to exercise an intelli-
gent, informed judgment—and for determination of this 
question it is of course relevant whether he had the advice 
of counsel. But it is quite another matter to suggest 
that the Constitution unqualifiedly deems an accused in-
competent unless he does have the advice of counsel. If 
a layman is to be precluded from defending himself be-
cause the Constitution is said to make him helpless with-
out a lawyer’s assistance on questions of law which ab-
stractly underlie all federal criminal prosecutions, it ought 
not to matter whether the decision he is called upon to 
make is that of pleading guilty or of waiving a particular 
mode of trial. Every conviction, including the consider-
able number based upon pleas of guilty, presupposes at 
least a tacit disposition of the legal questions involved.

We have already held that one charged with a serious 
federal crime may dispense with his Constitutional right 
to jury trial, where this action is taken with his express, 
intelligent consent, where the Government also consents, 
and where such action is approved by the responsible judg-
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ment of the trial court. Patton v. United States, 281U. S. 
276.3 And whether or not there is an intelligent, com-
petent, self-protecting waiver of jury trial by an accused 
must depend upon the unique circumstances of each case. 
The less rigorous enforcement of the rules of evidence, the 
greater informality in trial procedure—these are not the 
only advantages that the absence of a jury may afford to 
a layman who prefers to make his own defense. In a 
variety of subtle ways trial by jury may be restrictive of 
a layman’s opportunities to present his case as freely as 
he wishes. And since trial by jury confers burdens as 
well as benefits, an accused should be permitted to forego 
its privileges when his competent judgment counsels him 
that his interests are safer in the keeping of the judge than 
of the jury.

But we are asked here to hold that an accused person 
cannot waive trial by jury, no matter how freely and 
understandingly he surrenders that right, unless he acts on 
a lawyer’s advice. In other words, although a shrewd and 
experienced layman may, for his own sufficient reasons, 
conduct his own defense if he prefers to do so, nevertheless 
if he does do so the Constitution requires that he must 
defend himself before a jury and not before a judge. But 
we find nothing in the Constitution, or in the great historic 
events which gave rise to it, or the history to which it has 
given rise, to justify such interpolation into the Consti-

3 The ruling of the Patton case, namely, that the provisions of the 
Constitution dealing with trial by jury in the federal courts were 
“meant to confer a right upon the accused which he may forego at 
his election,” 281 U. S. at 298, was expressly recognized and acted upon 
by Congress in the Act of March 8, 1934, c. 49, 48 Stat. 399, whic 
empowered the Supreme Court to prescribe rules of practice and pro-
cedure with respect to “proceedings after verdict, or finding of pwt t 
by the court if a jury has been waived, or plea of guilty, in cnmin 
cases in district courts of the United States. . . .” (Italics adde 
Compare H. Rep. No. 858, Sen. Rep. No. 257, 73d Cong., 2d Sess.
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tution and such restriction upon the rational administra-
tion of criminal justice.

The right to assistance of counsel and the correlative 
right to dispense with a lawyer’s help are not legal formal-
isms. They rest on considerations that go to the sub-
stance of an accused’s position before the law. The public 
conscience must be satisfied that fairness dominates the 
administration of justice. An accused must have the 
means of presenting his best defense. He must have time 
and facilities for investigation and for the production of 
evidence. But evidence and truth are of no avail unless 
they can be adequately presented. Essential fairness is 
lacking if an accused cannot put his case effectively in 
court. But the Constitution does not force a lawyer upon 
a defendant. He may waive his Constitutional right to 
assistance of counsel if he knows what he is doing and his 
choice is made with eyes open. Johnson n . Zerbst, 304 
U. S. 458, 468-69.

Referring to jury trials, Mr. Justice Cardozo, speaking 
for the Court, had occasion to say, “Few would be so nar-
row or provincial as to maintain that a fair and enlight-
ened system of justice would be impossible without them.” 
Palko v. Connecticut, 302 U. S. at 325. Putting this 
thought in more generalized form, the procedural safe-
guards of the Bill of Rights are not to be treated as 
mechanical rigidities. What were contrived as protec-
tions for the accused should not be turned into fetters. 
To assert as an absolute that a layman, no matter how 
wise or experienced he may be, is incompetent to choose 
between judge and jury as the tribunal for determining 
his guilt or innocence, simply because a lawyer has not 
advised him on the choice, is to dogmatize beyond the 
bounds of learning or experience. Were we so to hold, we 
would impliedly condemn the administration of criminal 
justice in States deemed otherwise enlightened, merely
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because in their courts the vast majority of criminal 
cases are tried before a judge without a jury. To deny 
an accused a choice of procedure in circumstances in 
which he, though a layman, is as capable as any lawyer of 
making an intelligent choice, is to impair the worth of 
great Constitutional safeguards by treating them as empty 
verbalisms.

Underlying such dogmatism is distrust of the ability of 
courts to accommodate judgment to the varying circum-
stances of individual cases. But this is to express want 
of faith in the very tribunals which are charged with 
enforcement of the Constitution. “Universal distrust,” 
Mr. Justice Holmes admonished us, “creates universal 
incompetence.” Graham v. United States, 231 U. S. 474, 
480. When the administration of the criminal law in the 
federal courts is hedged about as it is by the Constitutional 
safeguards for the protection of an accused, to deny him 
in the exercise of his free choice the right to dispense with 
some of these safeguards (when such surrenders are as 
jealously guarded as they are by our rulings in Patton n . 
United States, supra, and Johnson v. Zerbst, supra), and to 
base such denial on an arbitrary rule that a man cannot 
choose to conduct his defense before a judge rather than 
a jury unless, against his will, he has a lawyer to advise 
him, although he reasonably deems himself the best ad-
visor for his own needs, is to imprison a man in his priv-
ileges and call it the Constitution. For it is neither 
obnoxious to humane standards for the administration of 
justice as these have been written into the Constitution, 
nor violative of the rights of any person accused of crime 
who is capable of weighing his own best interest, to permit 
him to conduct his own defense in a trial before a judge 
without a jury, subject as such trial is to public scrutiny 
and amenable as it is to the corrective oversight of an 
appellate tribunal and ultimately of the Supreme Court 
of the Nation.
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Once we reject such a doctrinaire view of criminal 
justice and of the Constitution, there is an end to this 
case. The Patton decision left no room for doubt that a 
determination of guilt by a court after waiver of jury 
trial could not be set aside and a new trial ordered except 
upon a plain showing that such waiver was not freely 
and intelligently made. If the result of the adjudicatory 
process is not to be set at naught, it is not asking too much 
that the burden of showing essential unfairness be sus-
tained by him who claims such injustice and seeks to have 
the result set aside, and that it be sustained not as a 
matter of speculation but as a demonstrable reality. 
Simply because a result that was insistently invited, 
namely, a verdict by a court without a jury, disappointed 
the hopes of the accused, ought not to be sufficient for 
rejecting it. And if the record before us does not show 
an intelligent and competent waiver of the right to the 
assistance of counsel by a defendant who demanded again 
and again that the judge try him, and who in his per-
sistence of such a choice knew what he was about, it 
would be difficult to conceive of a set of circumstances in 
which there was such a free choice by a self-determining 
individual.

The order of the Circuit Court of Appeals must therefore 
be set aside and the cause remanded to that court for such 
further proceedings, not inconsistent with this opinion, as 
W be appropriate.

So ordered.
Mr . Just ice  Douglas , dissenting:

The Patton case (281 U. S. 276) held that a defendant 
represented by counsel might waive under certain circum-
stances trial by a jury of twelve and submit to trial by a 
jury of oniy eleven> jn view of the strictness of the con-
stitutional mandates, I am by no means convinced that it 
follows that an entire j ury may be waived. But assuming
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arguendo that it may be, I think the respondent should 
have had the benefit of legal advice before his waiver of 
a jury trial was accepted by the District Court. For I 
do not believe that we can safely assume that in absence 
of legal advice a waiver by a layman of his constitutional 
right to a jury trial was intelligent and competent in such 
a case as this.

Respondent was indicted under the mail fraud statute. 
35 Stat. 1130,18 U. S. C. § 338. It subjects to fine or im-
prisonment one who “having devised or intending to de-
vise any scheme or artifice to defraud . . . shall, for the 
purpose of executing such scheme or artifice or attempting 
so to do, place, or cause to be placed, any letter, postal card, 
package, writing, circular, pamphlet, or advertisement . . . 
in any post-office ... or other letter box of the United 
States.” It would be unlikely that a layman without the 
benefit of legal advice would understand the limited na-
ture of the defenses available under that statute or the 
scope of the ultimate issues on which the question of guilt 
usually turns. Without that understanding I do not see 
how an intelligent choice between trial by judge or trial 
by jury could be made.

The broad sweep of the statute has not been restricted 
by judicial construction. What might appear to a layman 
as a complete defense has commonly been denied by the 
courts in keeping with the policy of Congress to draw tight 
the net around those who tax ingenuity in devising fraud-
ulent schemes. Thus an indictment will be upheld or a 
conviction sustained though the defendant did not intend 
to use the mails at the time the scheme was designed, 
though no one was defrauded or suffered any loss,1 2 though

1 United States v. Young, 232 U. S. 155.
2 Cowl v. United States, 35 F. 2d 794; United States v. Rowe, 56 F. 

2d 747.
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the defendant did not intend to receive3 or did not receive4 
any benefit from the scheme, though the defendant ac-
tually believed that his plan would in the end benefit the 
persons solicited,5 though the means were ineffective for 
carrying out the scheme,6 and, perhaps, even though the 
mails were used not for solicitation but only in collection 
of checks received pursuant to the plan.7 In other words, 
the defenses in law are few and far between. As a prac-
tical matter, if the mails were employed at any stage, the 
question of guilt turns on whether the defendant had a 
fraudulent intent. That is the significant fact. Durland 
v. United States, 161 U. S. 306, 313.

I think a layman normally would need legal advice to 
know that much. And it seems to me unlikely that he 
would be capable of appraising his chances as between 
judge and jury without such advice. Without it he might 
well conclude that he had adequate defenses on which a 
judge could better pass than a jury. With such advice he 
might well pause to entrust the question of his intent to 
a particular judge, rather than to a jury of his peers drawn 
from the community where most of the transactions took 
place and instructed to acquit if they had a reasonable 
doubt. On the other hand, if he had a full understanding 
of the issues, he might conceivably deem it a matter of 
large importance that he be tried by the judge rather than 
a jury. The point is that we should not leave to sheer 
speculation the question whether his waiver of a jury trial

3 Kellogg v. United States, 126 F. 323.
4 Calnay v. United States, 1 F. 2d 926: Chew v. United States, 9 F. 

2d 348.
3Pandoljo v. United States, 286 F. 8: Foshay v. United States, 68 F. 

2d 205.
8 See Durland v. United States, 161 U. S. 306, 315.
7 Tincher v. United States, 11 F. 2d 18: Bradford v. United States, 

129 F. 2d 274.
But see Dyhre v. Hudspeth, 106 F. 2d 286; Stapp v. United States, 

120 F. 2d 898.
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was intelligent and competent. Yet, on this record we 
can only speculate, since all we know is that respondent 
professed to have “studied law” and that he lost a civil 
suit which he had prosecuted pro se. McCann v. New 
York Stock Exchange, 107 F. 2d 908. Furthermore, the 
right to trial by jury, like the right to have the assistance 
of counsel, is “too fundamental and absolute to allow 
courts to indulge in nice calculations as to the amount of 
prejudice arising from its denial.” Glasser v. United 
States, 315 U. S. 60, 76. Moreover, as Judge Learned 
Hand stated in the court below, the answer to the ques-
tion whether the waiver was intelligent should hardly be 
made to depend on “the outcome of a preliminary inquiry 
as to the competency” of the particular layman. If this 
constitutional right is to be jealously protected, there 
should be a reliable objective standard by which the trial 
court satisfies itself that the layman who waives trial by 
jury in a case like this has a full understanding of the 
consequences. Dillingham v. United States, 76 F. 2d 36, 
39. At least, where the trial judge fails to inform him, 
the only safe and practical alternative in a case like the 
present one is to require the appointment of counsel. 
Only then should we say that the trial judge has exercised 
that “sound and advised discretion” which the Patton 
case required even before a waiver of one juror was 
accepted. 281 U. S. p. 312.

The question for us is not whether a judge should be 
trusted as much as a jury to determine the question of 
guilt. We are dealing here with one of the great historic 
civil liberties—the right to trial by jury. Article III, 
§ 2 and the Sixth Amendment, which grant that right, 
contain no exception, though a few have been implied. 
See Ex parte Quirin, ante, p. 1. We should not permit 
the exceptions to be enlarged by waiver unless it is plam 
and beyond doubt that the waiver was freely and intelli-
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gently made. The Patton case surrounds such a waiver 
with numerous safeguards even where, as in that case, 
the waiver was made by one who was represented by 
counsel. We should be even more strict and exacting in 
case the waiver is made by a layman acting on his own. 
Then the reasons for indulging every reasonable presump-
tion against a waiver of “fundamental constitutional 
rights” {Johnson v. Zerbst, 304 U. S. 458, 464) become 
even more compelling.

The fact that a defendant ordinarily may dispense with 
a trial by admitting his guilt is no reason for accepting 
this layman’s waiver of a jury trial. What the Consti-
tution requires is that the “trial” of a crime “shall be 
by jury.” Art. Ill, § 2. And it specifies the machinery 
which shall be employed if a plea of not guilty is entered 
and the prosecution is put to its proof. Moreover, we are 
not dealing here with absolutes. Normally, admission of 
guilt could properly be accepted without more, since ordi-
narily a defendant would know whether or not he was guilty 
of the crime charged. But there might conceivably be 
an exception, where, for example, the issue of guilt turned 
not only on the admitted facts but upon the construction of 
a statute. Each case of necessity turns on its own facts. 
Nor is it a sufficient answer to say that if legal advice is 
required for a waiver of trial by jury, then by the same 
token a layman representing himself could not exercise 
his own judgment concerning any matter during the trial 
with respect to which a lawyer might have superior 
knowledge. Whether the waiver of counsel for purposes 
of the trial meets the exacting standards of Johnson v. 
Zerbst is one thing. Whether that dilution of constitu-
tional rights may be compounded by a waiver of trial by 
jury is quite another. It is the cumulative effect of the sev-
eral waivers of constitutional rights in a given case which 
must be gauged. Nor can I accede to the suggestion of



286 OCTOBER TERM, 1942.

Mur phy , J., dissenting. 317 U.S.

the prosecution that a layman’s right to waive trial by 
jury is such an important part of his high privilege to 
manage his own case that its exercise should be freely 
accorded. That argument is faintly reminiscent of those 
notions of freedom of choice and liberty of contract which 
long denied protection to the individual in other fields.

Mr . Justice  Black  and Mr . Justi ce  Murphy  join in 
this dissent.

Mr . Justi ce  Murp hy  :
I join my brother Douglas , but desire to add the fol-

lowing views in dissent.
The Constitution provides: “The Trial of all Crimes, 

. . . shall be by Jury; . . .” (Article III, § 2), and: “In 
all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been com-
mitted, . . .” (Amendment VI). Because of these pro-
visions, the fundamental nature of jury trial,1 and its 
beneficial effects as a means of leavening justice with the 
spirit of the times,1 2 I do not concede that the right to a 
jury trial can be waived in criminal proceedings in the 
federal courts. Whatever may be the logic of the matter, 
there is a considerable practical difference between trial 
by eleven jurors, the situation in Patton n . United States, 
281 U. S. 276, and trial to the court, and practicality 
is a sturdy guide to the preservation of Constitutional 
guaranties.

But if it is assumed that jury trial, the prized product 
of the travail of the past, can be waived by an accused,

1 Compare Glasser v. United States, 315 U. S. 60, 84-85, and Jacob v. 
New York City, 315 U. S. 752.

2 This is admirably stated by Judge Learned Hand below, 126 F. 2d 
at 775-776.
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there should be compliance with rigorous standards, 
adequately designed to insure that an accused fully under-
stands his rights and intelligently appreciates the effects 
of his step, before a court should accept such a waiver. 
Among those requirements in the case of a layman de-
fendant in a criminal proceeding where the punishment 
may be substantial, as in the instant case, should be the 
right to have the benefit of the advice of counsel on the 
desirability of waiver. Of course the capacity of indi-
viduals to appraise their interests varies, but such a uni-
form general rule will protect the rights of all much better 
than a rule depending upon the fluctuating factual 
variables of the individual case which are often difficult 
to evaluate on the basis of the cold record. In my opinion 
the Constitution requires this general rule as an absolute 
right if a jury is to be waived at all.

WILLIAMS et  al . v. NORTH CAROLINA.

CERTIORARI TO THE SUPREME COURT OF NORTH CAROLINA.

No. 29. Argued October 20, 1942.—Decided December 21, 1942.

1. Where a conviction in a criminal prosecution is based upon a gen-
eral verdict that does not specify the ground on which it rests, and 
one of the grounds upon which it may rest is invalid under the Fed-
eral Constitution, the judgment can not be sustained. Stromberg 
v. California, 283 U. S. 359. P. 292.

2. A man and a woman went from North Carolina to Nevada and, 
after residing there for a time sufficient to meet the requirement of 
a Nevada statute, secured decrees from a Nevada court, divorcing 
them from their respective spouses in North Carolina, the State in 
which they had been married and domiciled. They then married 
each other in Nevada, returned to North Carolina and cohabited 
there as man and wife. Prosecuted under a North Carolina statute 
for bigamous cohabitation, they set up in defense the Nevada de-
crees. A general verdict was returned, after instructions permitting 
that the decrees be disregarded upon either of two grounds, (1) that 
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a Nevada divorce decree based on substituted service, where the 
defendant made no appearance, could not be recognized in North 
Carolina, and (2) that the defendants went to Nevada, not to estab-
lish bona fide residence, but solely for the purpose of taking advan-
tage of the laws of that State to obtain a divorce through a fraud 
upon the Nevada court. Held that, as it could not be determined 
on the record that the verdict was not based solely upon the first 
ground—involving a construction and application of the Federal 
Constitution,—the review in this Court must be of that ground, 
leaving the other out of consideration. Pp. 289, 292.

3. It seems clear that § 9460, Nevada Comp. L. 1929, in requiring 
that the plaintiff in a suit for divorce shall have “resided” in the 
State for a designated period, means a domicil as distinguished from 
a mere residence. P. 298.

4. Decrees of divorce are more than in personam judgments, involving, 
as they do, the marital status of the parties. P. 298.

5. Each State, by virtue of its command over its domiciliaries and its 
large interest in the institution of marriage, can alter within its own 
borders the marriage status of the spouse domiciled there, even 
though the other spouse be absent. There is no constitutional barrier 
if the form and nature of the substituted service meet the require-
ments of due process. P. 298.

6. Under the Full Faith and Credit Clause and the Act of May 26, 
1790, where a decree of divorce, granted by a State to one who is 
at the time bona fide domiciled therein, is rendered in a proceeding 
complying with due process, such decree, if valid under the laws of 
that State, is binding upon the courts of other States, including the 
State in which the marriage was performed, and where the other 
party to the marriage was still domiciled when the divorce was de-
creed. Haddock v. Haddock, 201 U. S. 562, overruled. P. 299.

7. In this case the Court must assume that petitioners each had a 
bona fide domicil in Nevada, not that their Nevada domicil was a 
sham. P. 302.

8. The case does not present the question whether North Carolina has 
power to refuse full faith and credit to the Nevada divorce decrees 
because they were based on residence rather than domicil, or 
because, contrary to the findings of the Nevada court, North Caro-
lina finds that no bona fide domicil was acquired in Nevada. P- 302.

220 N. C. 445,17 S. E. 2d 769, reversed.

Certiorari , 315 U. S. 795, to review judgments affirming 
sentences for bigamous cohabitation.
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Mr. W. H. Strickland for petitioners.

Mr. Hughes J. Rhodes, Assistant Attorney General of 
North Carolina, with whom Messrs. Harry McMullan, At-
torney General, and M. B. Gillam, Jr. were on the brief, 
for respondent.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

Petitioners were tried and convicted of bigamous 
cohabitation under § 4342 of the North Carolina Code,1 
1939, and each was sentenced for a term of years to a state 
prison. The judgment of conviction was affirmed by the 
Supreme Court of North Carolina. 220 N. C. 445,17 S. E. 
2d 769. The case is here on certiorari.

Petitioner Williams was married to Carrie Wyke in 1916 
in North Carolina and lived with her there until May, 
1940. Petitioner Hendrix was married to Thomas Hen-
drix in 1920 in North Carolina and lived with him there 
until May, 1940. At that time petitioners went to Las 
Vegas, Nevada, and on June 26, 1940, each filed a divorce 
action in the Nevada court. The defendants in those 
divorce actions entered no appearance nor were they 
served with process in Nevada. In the case of defendant 
Thomas Hendrix, service by publication was had by pub-
lication of the summons in a Las Vegas newspaper and by 
mailing a copy of the summons and complaint to his last 
post-office address.1 2 In the case of defendant Carrie Wil-

1Sec. 4342 provides in part: “If any person, being married, shall 
contract a marriage with any other person outside of this state, which 
marriage would be punishable as bigamous if contracted within this 
state, and shall thereafter cohabit with such person in this state, he 
shall be guilty of a felony and shall be punished as in cases of bigamy. 
Nothing contained in this section shall extend ... to any person who 
at the time of such second marriage shall have been lawfully divorced 
from the bond of the first marriage . . .”

2 Defendant Hendrix had written his wife’s Nevada attorney, “Upon 
receipt of the original appearance, I will sign the same.” But no ap- 

503873- ^-43------26
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liams, a North Carolina sheriff delivered to her in North 
Carolina a copy of the summons and complaint. A decree 
of divorce was granted petitioner Williams by the Nevada 
court on August 26, 1940, on the ground of extreme 
cruelty, the court finding that “the plaintiff has been and 
now is a bona fide and continuous resident of the County 
of Clark, State of Nevada, and had been such resident for 
more than six weeks immediately preceding the com-
mencement of this action in the manner prescribed by 
law.”* 3 The Nevada court granted petitioner Hendrix a 
divorce on October 4,1940, on the grounds of wilful neglect 
and extreme cruelty, and made the same finding as to this 
petitioner’s bona fide residence in Nevada as it made in 
the case of Williams. Petitioners were married to each 
other in Nevada on October 4, 1940. Thereafter they re-
turned to North Carolina where they lived together until 
the indictment was returned. Petitioners pleaded not 
guilty and offered in evidence exemplified copies of the 
Nevada proceedings, contending that the divorce decrees 
and the Nevada marriage were valid in North Carolina 
as well as in Nevada. The State contended that since 
neither of the defendants in the Nevada actions was served 
in Nevada nor entered an appearance there, the Nevada 
decrees would not be recognized as valid in North Carolina. 
On this issue the court charged the jury in substance that
pearance was entered and the North Carolina court charged the jury 
that a promise to make an appearance does not constitute one.

3 Sec. 9460, Nev. Comp. L. 1929, as amended L. 1931, p. 161, Pr0" 
vides in part: “Divorce from the bonds of matrimony may be obtained 
by complaint, under oath, to the district court of any county in which 
the cause therefor shall have accrued, or in which the defendant shall 
reside or be found, or in which the plaintiff shall reside, or in which the 
parties last cohabited, or if plaintiff shall have resided six weeks in the 
state before suit be brought, for the following causes, or any other 
causes provided by law . . .” Sec. 9467.02 provides that In a 
civil cases where the jurisdiction of the court depends upon the resi 
dence of one of the parties to the action, the court shall require corro - 
oration of the evidence of such residence.” L. 1931, p. 277.
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a Nevada divorce decree based on substituted service 
where the defendant made no appearance would not be 
recognized in North Carolina, under the rule of Pridgen v. 
Pridgen, 203 N. C. 533, 166 S. E. 591. The State further 
contended that petitioners went to Nevada not to establish 
a bona fide residence but solely for the purpose of taking 
advantage of the laws of that State to obtain a divorce 
through fraud upon that court. On that issue the court 
charged the jury that, under the rule of State v. Herron, 
175 N. C. 754,94 S. E. 698, the defendants had the burden 
of satisfying the jury, but not beyond a reasonable doubt, 
of the bona fides of their residence in Nevada for the re-
quired time. Petitioners excepted to these charges. The 
Supreme Court of North Carolina in affirming the judg-
ment held that North Carolina was not required to recog-
nize the Nevada decrees under the full faith and credit 
clause of the Constitution (Art. IV, § 1) by reason of 
Haddock v. Haddock, 201 U. S. 562. The intimation in 
the majority opinion (220 N. C. pp. 460-464) that the 
Nevada divorces were collusive suggests that the second 
theory on which the State tried the case may have been an 
alternative ground for the decision below, adequate to sus-
tain the judgment under the rule of Bell v. Bell, 181 U. S. 
175—a case in which this Court held that a decree of di-
vorce was not entitled to full faith and credit when it had 
been granted on constructive service by the courts of a 
state in which neither spouse was domiciled. But there 
are two reasons why we do not reach that issue in this 
case. In the first place, North Carolina does not seek to 
sustain the judgment below on that ground. Moreover 
it admits that there probably is enough evidence in the 
record to require that petitioners be considered “to have 
been actually domiciled in Nevada.” In the second place, 
the verdict against petitioners was a general one. Hence, 
even though the doctrine of Bell v. Bell, supra, were to be 
deemed applicable here, we cannot determine on this rec-
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ord that petitioners were not convicted on the other theory 
on which the case was tried and submitted, viz. the in-
validity of the Nevada decrees because of Nevada’s lack of 
jurisdiction over the defendants in the divorce suits. 
That is to say, the verdict of the jury for all we know may 
have been rendered on that ground alone, since it did not 
specify the basis on which it rested. It therefore follows 
here as in Stromberg v. California, 283 U. S. 359, 368, that 
if one of the grounds for conviction is invalid under the 
Federal Constitution, the judgment cannot be sustained. 
No reason has been suggested why the rule of the Strom-
berg case is inapplicable here. Nor has any reason been 
advanced why the rule of the Stromberg case is not both 
appropriate and necessary for the protection of rights of 
the accused. To say that a general verdict of guilty 
should be upheld though we cannot know that it did not 
rest on the invalid constitutional ground on which the 
case was submitted to the jury, would be to countenance 
a procedure which would cause a serious impairment of 
constitutional rights. Accordingly, we cannot avoid 
meeting the Haddock v. Haddock issue in this case by say-
ing that the petitioners acquired no bona fide domicil in 
Nevada. If the case had been tried and submitted on 
that issue only, we would have quite a different problem, 
as Bell v. Bell indicates. We have no occasion to meet 
that issue now and we intimate no opinion on it. How-
ever it might be resolved in another proceeding, we cannot 
evade the constitutional issue in this case on the easy 
assumption that petitioners’ domicil in Nevada was a 
sham and a fraud. Rather, we must treat the present 
case for the purpose of the limited issue before us pre-
cisely the same as if petitioners had resided in Nevada 
for a term of years and had long ago acquired a permanent 
abode there. In other words, we would reach the ques-
tion whether North Carolina could refuse to recognize 
the Nevada decrees because, in its view and contrary to
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the findings of the Nevada court, petitioners had no actual, 
bona fide domicil in Nevada, if and only if we concluded 
that Haddock v. Haddock was correctly decided. But we 
do not think it was.

The Haddock case involved a suit for separation and 
alimony, brought in New York by the wife on personal 
service of the husband. The husband pleaded in defense 
a divorce decree obtained by him in Connecticut where 
he had established a separate domicil. This Court held 
that New York, the matrimonial domicil where the wife 
still resided, need not give full faith and credit to the 
Connecticut decree, since it was obtained by the husband 
who wrongfully left his wife in the matrimonial domicil, 
service on her having been obtained by publication and 
she not having entered an appearance in the action. But 
we do not agree with the theory of the Haddock case that, 
so far as the marital status of the parties is concerned,4 a 
decree of divorce granted under such circumstances by one 
state need not be given full faith and credit in another.

Article IV, § 1 of the Constitution not only directs 
that “Full Faith and Credit shall be given in each State 
to the public Acts, Records, and judicial Proceedings of 
every other State” but also provides that “Congress may 
by general laws prescribe the Manner in which such Acts, 
Records and Proceedings shall be proved, and the Effect 
thereof.” Congress has exercised that power. By the 
Act of May 26, 1790, c. 11, 28 U. S. C. 687, Congress has 
provided that judgments “shall have such faith and credit 
given to them in every court within the United States 
as they have by law or usage in the courts of the State 
from which they are taken.” Chief Justice Marshall 
stated in Hampton v. M’Conn el, 3 Wheat. 234, 235, that 
the judgment of a state court should have the same credit,

4 Thus we have here no question as to extraterritorial effect of a 
divorce decree insofar as it affects property in another State. See 
the cases cited, infra, note 5.
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validity, and effect, in every other court in the United 
States, which it had in the state where it was pronounced, 
and that whatever pleas would be good to a suit thereon 
in such state, and none others, could be pleaded in any 
other court in the United States.” That view has sur-
vived substantially intact. Fauntleroy v. Lum, 210 U. S. 
230. This Court only recently stated that Art. IV, § 1 
and the Act of May 26, 1790 require that “not some, but 
full” faith and credit be given judgments of a state court. 
Davis v. Davis, 305 U. S. 32, 40. Thus, even though the 
cause of action could not be entertained in the state of the 
forum, either because it had been barred by the local 
statute of limitations or contravened local policy, the 
judgment thereon obtained in a sister state is entitled to 
full faith and credit. See Christmas n . Russell, 5 Wall. 
290; Fauntleroy v. Lum, supra; Kenney v. Supreme 
Lodge, 252 U. S. 411 ; Titus v. Wallick, 306 U. S. 282, 291. 
Some exceptions have been engrafted on the rule laid 
down by Chief Justice Marshall. But as stated by Mr. 
Justice Brandeis in Broderick v. Rosner, 294 U. S. 629, 
642, “the room left for the play of conflicting policies is a 
narrow one.” So far as judgments are concerned, the 
decisions,5 6 as distinguished from dicta,® show that the

5 Fall v. Eastin, 215 U. S. 1; Olmsted v. Olmsted, 216 U. S. 386; 
Hood v. McGehee, e23>7 U. S. 611. These decisions refuse to require 
courts of one state to allow acts or judgments of another to control 
the disposition or devolution of realty in the former. They seem to rest 
on the doctrine that the state where the land is located is “sole mistress 
of its rules of real property. See Hood v. McGehee, supra, p. 615; 
and the concurring opinion of Mr. Justice Holmes in Fall v. Eastin, 
supra, p. 14.

That the case of Anglo-American Provision Co. v. Davis Provision 
Co., 191 U. S. 373, is not an exception but only an appropriate appli-
cation of the doctrine of forum non conveniens, see Broderick v. 
Rosner, 294 U. S. 629, 642-643.

6 It has been repeatedly stated that the full faith and credit 
clause does not require one state to enforce the penal laws of another. 
See, for example, Huntington v. Attriti, 146 U. S. 657, 666; Converse
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actual exceptions have been few and far between, apart 
from Haddock v. Haddock. For this Court has been re-
luctant to admit exceptions in case of judgments rendered 
by the courts of a sister state, since the “very purpose” 
of Art. IV, § 1 was “to alter the status of the several states 
as independent foreign sovereignties, each free to ignore 
obligations created under the laws or by the judicial pro-
ceedings of the others, and to make them integral parts 
of a single nation.” Milwaukee County v. White Co., 
supra, pp. 276-277.

This Court, to be sure, has recognized that in case of 
statutes, “the extra-state effect of which Congress has not 
prescribed,” some “accommodation of the conflicting in-
terests of the two states” is necessary. Alaska Packers 
Assn. v. Industrial Accident Comm’n, 294 U. S. 532, 547. 
But that principle would come into play only in case the 
Nevada decrees were assailed on the ground that Nevada 
must give full faith and credit in its divorce proceedings 
to the divorce statutes of North Carolina. Even then, 
it would be of no avail here. For as stated in the Alaska 
Packers case, “Prima facie every state is entitled to enforce 
m its own courts its own statutes, lawfully enacted. One 
who challenges that right, because of the force given to a 
conflicting statute of another state by the full faith and 
credit clause, assumes the burden of showing, upon some 
rational basis, that of the conflicting interests involved 
those of the foreign state are superior to those of the

v. Hamilton, 224 U. S. 243, 260; Bradford Electric Co. v. Clapper, 
286 U.S. 145,160.

But the question of whether a judgment based on a penalty is 
entitled to full faith and credit was reserved in Milwaukee County v. 
White Co., 296 U. S. 268, 279.

For other dicta that the application of the full faith and credit 
clause may be limited by the policy of the law of the forum, see 
Bradford Electric Co. v. Clapper, supra, p. 160; Alaska Packers 
Assn. v. Industrial Accident Comm’n, 294 U. 8. 532, 546; Broderick V. 
Rosner, supra, note 5, p. 642.
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forum.” Id., pp. 547-548. It is difficult to perceive how 
North Carolina could be said to have an interest in 
Nevada’s domiciliarles superior to the interest of Nevada. 
Nor is there any authority which lends support to the 
view that the full faith and credit clause compels the 
courts of one state to subordinate the local policy of that 
state, as respects its domiciliarles, to the statutes of any 
other state. Certainly Bradford Electric Co. N. Clapper, 
286 U. S. 145, did not so hold. Indeed, the recent case of 
Pacific Employers Ins. Co. v. Industrial Accident Comm’n, 
306 U. S. 493, 502, held that in the case of statutes “the 
full faith and credit clause does not require one state to 
substitute for its own statute, applicable to persons and 
events within it, the conflicting statute of another state, 
even though that statute is of controlling force in the 
courts of the state of its enactment with respect to the 
same persons and events.”

Moreover, Haddock v. Haddock is not based on the 
contrary theory. Nor did it hold that a decree of divorce 
granted by the courts of one state need not be given full 
faith and credit in another if the grounds for the divorce 
would not be recognized by the courts of the forum. It 
does not purport to challenge or disturb the rule, earlier 
established by Christmas v. Russell, supra, and subse-
quently fortified by Fauntleroy v. Lum, supra, that, even 
though the cause of action could not have been entertained 
in the state of the forum, a judgment obtained thereon in 
a sister state is entitled to full faith and credit. For the 
majority opinion in the Haddock case accepted both 
Cheever v. Wilson, 9 Wall. 108, and Atherton v. Atherton, 
181U. S. 155. Cheever v. Wilson held that a decree of di-
vorce granted by a state in which one spouse was domiciled 
and which had personal jurisdiction over the other was as 
conclusive in other states as it was in the state where it 
was obtained. Atherton v. Atherton held that full faith 
and credit must be given a decree of divorce granted by
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the state of the matrimonial domicil on constructive 
service against the other spouse who was a non-resident 
of that state. The decisive difference between those 
cases and Haddock v. Haddock was said to be that, in the 
latter, the state granting the divorce had no jurisdiction 
over the absent spouse, since it was not the state of the 
matrimonial domicil, but the place where the husband 
had acquired a separate domicil after having wrongfully 
left his wife. This Court accordingly classified Haddock 
v. Haddock with that group of cases which hold that when 
the courts of one state do not have jurisdiction either of 
the subject matter or of the person of the defendant, the 
courts of another state are not required by virtue of the 
full faith and credit clause to enforce the judgment.7 But 
such differences in result between Haddock n . Haddock 
and the cases which preceded it rest on distinctions 
which in our view are immaterial, so far as the full faith 
and credit clause and the supporting legislation are 
concerned.

The historical view that a proceeding for a divorce was 
a proceeding in rem (2 Bishop, Marriage & Divorce, 4th 
ed., § 164) was rejected by the Haddock case. We like-
wise agree that it does not aid in the solution of the prob-
lem presented by this case to label these proceedings as 
proceedings in rem. Such a suit, however, is not a mere 
m personam action. Domicil of the plaintiff, immaterial 
to jurisdiction in a personal action, is recognized in the 
Haddock case and elsewhere (Beale, Conflict of Laws, 
S 110.1) as essential in order to give the court jurisdiction 
which will entitle the divorce decree to extraterritorial 
effect, at least when the defendant has neither been per-
sonally served nor entered an appearance. The findings

7 Grover & Baker Machine Co. v. Radcliffe, 137 U. S. 287; National 
Exchange Bank v. Wiley, 195 U. S. 257; Baker v. Baker, Eccles & Co., 
242 U. S. 394; Chicago Life Ins. Co. v. Cherry, 244 U. S. 25, 29; 
Flexner v. Farson, 248 U. S. 289.
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made in the divorce decrees in the instant case must be 
treated on the issue before us as meeting those require-
ments. For it seems clear that the provision of the Ne-
vada statute that a plaintiff in this type of case must 
“reside” in the State for the required period8 requires him 
to have a domicil,9 as distinguished from a mere residence, 
in the state. Latterner v. Latterner, 51 Nev. 285, 274 
P. 194; Lamb v. Lamb, 57 Nev. 421, 65 P. 2d 872. Hence, 
the decrees in this case, like other divorce decrees, are more 
than in personam judgments. They involve the marital 
status of the parties. Domicil creates a relationship to 
the state which is adequate for numerous exercises of state 
power. See Lawrence v. State Tax Commission, 286 U. S. 
276, 279; New York ex rel. Cohn v. Graves, 300 U. S. 308, 
313; Milliken v. Meyer, 311 U. S. 457, 463-464; Skiriotes 
v. Florida, 313 U. S. 69. Each state as a sovereign has a 
rightful and legitimate concern in the marital status of 
persons domiciled within its borders. The marriage re-
lation creates problems of large social importance. Pro-
tection of offspring, property interests, and the enforce-
ment of marital responsibilities are but a few of command-
ing problems in the field of domestic relations with which 
the state must deal. Thus it is plain that each state, by 
virtue of its command over its domiciliaries and its large 
interest in the institution of marriage, can alter within its

8 Sec. 9460, Nev. Comp. L. 1929, as amended L. 1931, p. 161, supra, 
note 3.

9 The fact that a stay in a state is not for long is not necessarily fatal 
to the existence of a domicil. As stated in Williamson v. Osenton, 232 
U. S. 619, 624, the “essential fact that raises a change of abode to a 
change of domicil is the absence of any intention to live elsewhere. 
The intention to stay for a time to which a person “did not then con-
template an end” was held sufficient. Id., p. 625. And see District 
of Columbia v. Murphy, 314 U. S. 441. Nor is there any doubt that 
a married woman may acquire in this country a domicil separate from 
her husband. Williamson v. Osenton, supra, pp. 625-626, and cases 
cited.
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own borders the marriage status of the spouse domiciled 
there, even though the other spouse is absent. There is 
no constitutional barrier if the form and nature of the sub-
stituted service (see Milliken v. Meyer, supra, p. 463) 
meet the requirements of due process. Atherton v. 
Atherton, supra, p. 172. Accordingly, it was admitted in 
the Haddock case that the divorce decree, though not 
recognized in New York, was binding on both spouses in 
Connecticut where granted. 201 U. S. 569, 572, 575, 579. 
And this Court in Maynard v. Hill, 125 U. S. 190, upheld 
the validity within the Territory of Oregon of a divorce 
decree granted by the legislature to a husband domiciled 
there, even though the wife resided in Ohio where the hus-
band had deserted her. It therefore follows that, if the 
Nevada decrees are taken at their full face value (as 
they must be on the phase of the case with which we are 
presently concerned), they were wholly effective to change 
in that state the marital status of the petitioners and each 
of the other spouses by the North Carolina marriages. 
Apart from the requirements of procedural due process 
(Atherton v. Atherton, supra, p. 172) not challenged here 
by North Carolina, no reason based on the Federal Con-
stitution has been advanced for the contrary conclusion. 
But the concession that the decrees were effective in Ne-
vada makes more compelling the reasons for rejection of 
the theory and result of the Haddock case.

This Court stated in Atherton v. Atherton, supra, p. 162, 
that “A husband without a wife, or a wife without a hus-
band, is unknown to the law.” But if one is lawfully di-
vorced and remarried in Nevada and still married to the 
first spouse in North Carolina, an even more complicated 
and serious condition would be realized. We would then 
have what the Supreme Court of Illinois declared to be the 
most perplexing and distressing complications in the 

domestic relations of many citizens in the different States.” 
Dunham v. Dunham, 162 Ill. 589, 607. Under the cir-
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cumstances of this case, a man would have two wives, a 
wife two husbands. The reality of a sentence to prison 
proves that that is no mere play on words. Each would 
be a bigamist for living in one state with the only one 
with whom the other state would permit him lawfully 
to live. Children of the second marriage would be bas-
tards in one state but legitimate in the other. And all 
that would flow from the legalistic notion that where one 
spouse is wrongfully deserted he retains power over the 
matrimonial domicil so that the domicil of the other 
spouse follows him wherever he may go, while, if he is 
to blame, he retains no such power. But such considera-
tions are inapposite. As stated by Mr. Justice Holmes 
in his dissent in the Haddock case (201 U. S. p. 630), 
they constitute a “pure fiction, and fiction always is a poor 
ground for changing substantial rights.” Furthermore, 
the fault or wrong of one spouse in leaving the other 
becomes under that view a jurisdictional fact on which 
this Court would ultimately have to pass. Whatever 
may be said as to the practical effect which such a rule 
would have in clouding divorce decrees, the question as 
to where the fault lies has no relevancy to the existence 
of state power in such circumstances. See Bingham, In 
the Matter of Haddock v. Haddock, 21 Corn. L. Q. 393, 
426. The existence of the power of a state to alter the 
marital status of its domiciliarles, as distinguished from 
the wisdom of its exercise, is not dependent on the under-
lying causes of the domestic rift. As we have said, it is 
dependent on the relationship which domicil creates and 
the pervasive control which a state has over marriage and 
divorce within its own borders. Atherton v. Atherton, 
which preceded Haddock v. Haddock, and Thompson v. 
Thompson, 226 U. S. 551, which followed it, recognized 
that the power of the state of the matrimonial domicil 
to grant a divorce from the absent spouse did not depend 
on whether his departure from the state was or was not
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justified. As stated above, we see no reason, and none 
has here been advanced, for making the existence of state 
power depend on an inquiry as to where the fault in each 
domestic dispute lies. And it is difficult to prick out any 
such line of distinction in the generality of the words of 
the full faith and credit clause. Moreover, so far as 
state power is concerned, no distinction between a matri-
monial domicil and a domicil later acquired has been 
suggested or is apparent. See Mr. Justice Holmes dis-
senting, Haddock v. Haddock, supra, p. 631; Goodrich, 
Matrimonial Domicile, 27 Yale L. Journ. 49. It is one 
thing to say as a matter of state law that jurisdiction 
to grant a divorce from an absent spouse should depend 
on whether by consent or by conduct the latter has sub-
jected his interest in the marriage status to the law of the 
separate domicil acquired by the other spouse. Beale, 
Conflict of Laws, § 113.11; Restatement, Conflict of Laws, 
§ 113. But where a state adopts, as it has the power to 
do, a less strict rule, it is quite another thing to say that 
its decrees affecting the marital status of its domiciliarles 
are not entitled to full faith and credit in sister states. 
Certainly if decrees of a state altering the marital status 
of its domiciliarles are not valid throughout the Union 
even though the requirements of procedural due process 
are wholly met, a rule would be fostered which could not 
help but bring “considerable disaster to innocent persons” 
and “bastardize children hitherto supposed to be the off-
spring of lawful marriage” (Mr. Justice Holmes dissent-
ing in Haddock v. Haddock, supra, p. 628), or else encour-
age collusive divorces. Beale, Constitutional Protection 
o/ Decrees for Divorce, 19 Harv. L. Rev. 586, 596. These 
intensely practical considerations emphasize for us the 
essential function of the full faith and credit clause in 
substituting a command for the former principles of com-
ity {Broderick v. Rosner, supra, p. 643) and in altering 
the “status of the several states as independent foreign
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sovereignties” by making them “integral parts of a single 
nation.” Milwaukee County v. White Co., supra, p. 277.

It is objected, however, that if such divorce decrees 
must be given full faith and credit, a substantial dilution 
of the sovereignty of other states will be effected. For it 
is pointed out that under such a rule one state’s policy 
of strict control over the institution of marriage could be 
thwarted by the decree of a more lax state. But such an 
objection goes to the application of the full faith and 
credit clause to many situations. It is an objection in 
varying degrees of intensity to the enforcement of a judg-
ment of a sister state based on a cause of action which 
could not be enforced in the state of the forum. Missis-
sippi’s policy against gambling transactions was over-
ridden in Fauntleroy v. Lum, supra, when a Missouri 
judgment based on such a Mississippi contract was en-
forced by this Court. Such is part of the price of our 
federal system.

This Court, of course, is the final arbiter when the ques-
tion is raised as to what is a permissible limitation on the 
full faith and credit clause. Alaska Packers Assn. v. In-
dustrial Accident Comm’n, supra, p. 547; Milwaukee 
County v. White Co., supra, p. 274. But the question for 
us is a limited one. In the first place, we repeat that in 
this case we must assume that petitioners had a bona fide 
domicil in Nevada, not that the Nevada domicil was a 
sham. We thus have no question on the present record 
whether a divorce decree granted by the courts of one 
state to a resident, as distinguished from a domiciliary, 
is entitled to full faith and credit in another state. Nor 
do we reach here the question as to the power of North 
Carolina to refuse full faith and credit to Nevada divorce 
decrees because, contrary to the findings of the Nevada 
court, North Carolina finds that no bona fide domicil was 
acquired in Nevada. In the second place, the question 
as to what is a permissible limitation on the full faith and
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credit clause does not involve a decision on our part as 
to which state policy on divorce is the most desirable one. 
It does not involve selection of a rule which will encourage 
on the one hand or discourage on the other the practice of 
divorce. That choice in the realm of morals and religion 
rests with the legislatures of the states. Our own views 
as to the marriage institution and the avenues of escape 
which some states have created are immaterial. It is a 
Constitution which we are expounding—a Constitution 
which in no small measure brings separate sovereign states 
into an integrated whole through the medium of the full 
faith and credit clause. Within the limits of her political 
power North Carolina may, of course, enforce her own 
policy regarding the marriage relation—an institution 
more basic in our civilization than any other. But society 
also has an interest in the avoidance of polygamous mar-
riages (Loughran v. Loughran, 292 U. S. 216, 223) and in 
the protection of innocent offspring of marriages deemed 
legitimate in other jurisdictions. And other states have 
an equally legitimate concern in the status of persons 
domiciled there as respects the institution of marriage. 
So, when a court of one state acting in accord with the 
requirements of procedural due process alters the marital 
status of one domiciled in that state by granting him a 
divorce from his absent spouse, we cannot say its decree 
should be excepted from the full faith and credit clause 
merely because its enforcement or recognition in another 
state would conflict with the policy of the latter. 
Whether Congress has the power to create exceptions (see 
Yarborough v. Yarborough, 290 U. S. 202, 215, nt. 2, dis- 
sentmg opinion) is a question on which we express no 
view. It is sufficient here to note that Congress, in its 
sweeping requirement that judgments of the courts of one 
state be given full faith and credit in the courts of another, 
has not done so. And the considerable interests involved, 
and the substantial and far-reaching effects which the
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allowance of an exception would have on innocent per-
sons, indicate that the purpose of the full faith and credit 
clause and of the supporting legislation would be thwarted 
to a substantial degree if the rule of Haddock n . Haddock 
were perpetuated.

Haddock v. Haddock is overruled. The judgment is 
reversed and the cause is remanded to the Supreme Court 
of North Carolina for proceedings not inconsistent with 
this opinion.

Reversed.

Mr . Just ice  Frank furt er , concurring:

I join in the opinion of the Court but think it appropri-
ate to add a few words.

Article 91 of the British North America Act (1867) gives 
the Parliament of Canada exclusive legislative authority 
to deal with marriage and divorce. Similarly, Article 51 
of the Australia Constitution Act (1900) empowers the 
Commonwealth Parliament to make laws with respect to 
marriage and divorce. The Constitution of the United 
States, however, reserves authority over marriage and 
divorce to each of the forty-eight states. That is our start-
ing-point. In a country like ours where each state has 
the constitutional power to translate into law its own 
notions of policy concerning the family institution, and 
where citizens pass freely from one state to another, tan-
gled marital situations, like the one immediately before 
us, inevitably pise. They arose before and after the deci-
sion in the Haddock case, 201U. S. 562, and will, I daresay, 
continue to arise no matter what we do today. For these 
complications cannot be removed by any decisions this 
Court can make—neither the crudest nor the subtlest 
juggling of legal concepts could enable us to bring forth a 
uniform national law of marriage and divorce.

We are not authorized nor are we qualified to formulate 
a national code of domestic relations. We cannot, by
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making “jurisdiction” depend upon a determination of 
who is the deserter and who the deserted, or upon the shift-
ing notions of policy concealed by the cloudy abstraction 
of “matrimonial domicile,” turn this into a divorce and 
probate court for the United States. There may be some 
who think our modern social life is such that there is today 
a need, as there was not when the Constitution was 
framed, for vesting national authority over marriage and 
divorce in Congress, just as the national legislatures of 
Canada and Australia have been vested with such powers. 
Beginning in 1884,1 numerous proposals to amend the Con-
stitution to confer such authority have been introduced in 
Congress. But those whose business it is to amend the 
Constitution have not seen fit to amend it in this way. 
The need for securing national uniformity in dealing with 
divorce, either through constitutional amendment or by 
some other means, has long been the concern of the Con-
ference of Governors and of special bodies convened to 
consider this problem. See, e. g., Proceedings of Gov-
ernors’ Conference (1910) 185-98; Proceedings of Na-
tional Congress on Uniform Divorce Laws (1906). This 
Court should abstain from trying to reach the same end 
by indirection. We should not feel challenged by a task 
that is not ours, even though it is difficult. Judicial at-
tempts to solve problems that are intrinsically legisla-
tive—because their elements do not lend themselves to 
judicial judgment or because the necessary remedies are 
of a sort which judges cannot prescribe—are apt to be as 
futile in their achievement as they are presumptuous in 
their undertaking.

1 See Ames, Proposed Amendments to the Constitution of the United 
States during the First Century of its History, contained in the Annual 
Report of the American Historical Association, 1896, vol. II, p. 190; 
Sen. Doc. No. 93, 69th Cong., 1st Sess., and the successive compilations 
Prepared by the Legislative Reference Service of the Library of 
Congress.

503873—43------ 27
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There is but one respect in which this Court can, with-
in its traditional authority and professional competence, 
contribute uniformity to the law of marriage and divorce, 
and that is to enforce respect for the judgment of a state 
by its sister states when the judgment was rendered in 
accordance with settled procedural standards. As the 
Court’s opinion shows, it is clearly settled that if a judg-
ment is binding in the state where it was rendered, it is 
equally binding in every other state. This rule of law 
was not created by the federal courts. It comes from the 
Constitution and the Act of May 26, 1790, c. 11, 1 Stat. 
122. Congress has not exercised its power under the Full 
Faith and Credit Clause to meet the special problems 
raised by divorce decrees. There will be time enough to 
consider the scope of its power in this regard when Con-
gress chooses to exercise it.

The duty of a state to respect the judgments of a sister 
state arises only where such judgments meet the tests of 
justice and fair dealing that are embodied in the historic 
phrase, “due process of law.” But in this case all talk 
about due process is beside the mark. If the actions of 
the Nevada court had been taken “without due process 
of law,” the divorces which it purported to decree would 
have been without legal sanction in every state, including 
Nevada. There would be no occasion to consider the 
applicability of the Full Faith and Qedit Clause. It is 
precisely because the Nevada decrees do satisfy the re-
quirements of the Due Process Clause and are binding in 
Nevada upon the absent spouses that we are called upon 
to decide whether these judgments, unassailable in the 
state which rendered them, are, despite the commands 
of the Full Faith and Credit Clause, null and void 
elsewhere.

North Carolina did not base its disregard of the Nevada 
decrees on the claim that they were a fraud and a sham, 
and no claim was made here on behalf of North Carolina
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that the decrees were not valid in Nevada. It is indispu-
table that the Nevada decrees here, like the Connecticut 
decree in the Haddock case, were valid and binding in the 
state where they were rendered. Haddock v. Haddock, 
201 U. S. 562, 569-70; Maynard v. Hill, 125 U. S. 190; 
Atherton v. Atherton, 181 U. S. 155. In denying constitu-
tional sanction to such a valid judgment outside the state 
which rendered it, the Haddock decision made an arbi-
trary break with the past and created distinctions incom-
patible with the role of this Court in enforcing the Full 
Faith and Credit Clause. Freed from the hopeless refine-
ments introduced by that case, the question before us is 
simply whether the Nevada decrees were rendered under 
circumstances that would make them binding against the 
absent spouses in the state where they were rendered. 
North Carolina did not challenge the power of Nevada to 
declare the marital status of persons found to be Nevada 
residents. North Carolina chose instead to disrespect 
the consequences of Nevada’s exertion of such power. It 
is therefore no more rhetorical to say that Nevada is seek-
ing to impose its policy upon North Carolina than it is to 
say that North Carolina is seeking to impose its policy 
upon Nevada.

For all but a very small fraction of the community the 
niceties of resolving such conflicts among the laws of the 
states are, in all likelihood, matters of complete indiffer-
ence. Our occasional pronouncements upon the require-
ments of the Full Faith and Credit Clause doubtless have 
little effect upon divorces. Be this as it may, a court 
is likely to lose its way if it strays outside the modest 
bounds of its own special competence and turns the duty 

adjudicating only the legal phases of a broad social 
problem into an opportunity for formulating judgments 
of social policy quite beyond its competence as well as its 
authority.
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Mr . Just ice  Murph y :

I dissent because the Court today introduces an un-
desirable rigidity in the application of the Full Faith and 
Credit Clause to a problem which is of acute interest to all 
the states of the Union and on which they hold varying 
and sharply divergent views, the problem of how they 
shall treat the marriage relation.

This case cannot be considered as one involving the 
Constitution alone; rather the case involves the inter-
action of public policy upon the Constitution. This is 
not to say that our function is to become censors of public 
morals and decide this case in accordance with what we 
may think is the wisest rule for society with respect to 
divorce. But the question of public policy enters to this 
degree—marriage and the family have generally been 
regarded as basic components of our national life, and the 
solution of the problems engendered by the marital rela-
tion, the formulation of standards of public morality in 
connection therewith, and the supervision of domestic 
(in the sense of family) affairs, have been left to the 
individual states. Each state has the deepest concern for 
its citizens in those matters, and, concomitantly with 
that concern, it exercises the widest control over marriage, 
determining how it is to be solemnized, the attendant 
obligations, and how it may be dissolved. When a con-
flict arises between the divergent policies of two states in 
this area of legitimate governmental concern, as here, 
this Court should give appropriate consideration to the 
interests of each state.

In recognition of the paramount interest of the state 
of domicile over the marital status of its citizens, this 
Court has held that actual good faith domicile of at 
least one party is essential to confer authority and juris-
diction on the courts of a state to render a decree of divorce 
that will be entitled to extraterritorial effect under the
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Full Faith and Credit Clause, Bell v. Bell, 181 U. S. 175, 
even though both parties personally appear, Andrews v. 
Andrews, 188 U. S. 14. When the doctrine of those cases 
is applied to the facts of this one, the question becomes a 
simple one: Did petitioners acquire a bona fide domicile 
in Nevada? I agree with my brother Jackson that the 
only proper answer on the record is, no. North Carolina 
is the state in which petitioners have their roots, the 
state to which they immediately returned after a brief 
absence just sufficient to achieve their purpose under 
Nevada’s requirements. It follows that the Nevada de-
crees are entitled to no extraterritorial effect when chal-
lenged in another state. Bell v. Bell, supra; Andrews n . 
Andrews, supra.

This is not to say that the Nevada decrees are without 
any legal effect in the State of Nevada. That question is 
not before us. It may be that for the purposes of that 
state the petitioners have been released from their marital 
vows, consistently with the procedural requirements of the 
Fourteenth Amendment, on the basis of compliance with 
its residential requirements and constructive service of 
process on the non-resident spouses. But conceding the 
validity in Nevada of its decrees dissolving the marriages, 
it does not mechanically follow that the Full Faith and 
Credit Clause compels North Carolina to accept them.

We have recognized an area of flexibility in the applica-
tion of the Clause to preserve and protect state policies in 
matters of vital public concern. We have said that con-
flicts between such state policies should be resolved, “not 
by giving automatic effect to the full faith and credit 
clause, . . . but by appraising the governmental interests 
of each jurisdiction, and turning the scale of decision ac-
cording to their weight.” Alaska Packers Assn. v. 
Comm’n, 294 U. S. 532,547. (See also Milwaukee County 
v. White Co., 296 U. S. 268, 273-274, and compare the dis-
senting opinion in Yarborough v. Yarborough, 290 U. S.
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202,213-227.) That Clause should no more be read “with 
literal exactness like a mathematical formula” than are 
other great and general clauses of the Constitution placing 
limitations upon the States to weld us into a Nation. Cf. 
Home Bldg. & L. Assn. v. Blaisdell, 290 U. S. 398, 428. 
Rather it should be construed to harmonize its direction 
“with the necessary residuum of state power.” Id., at 
p. 435.

Prominent in the residuum of state power, as pointed 
out above, is the right of a state to deal with the marriage 
relations of its citizens and to pursue its chosen domestic 
policy of public morality in that connection. Both Ne-
vada and North Carolina have rights in this regard which 
are entitled to recognition. The conflict between those 
rights here should not be resolved by extending into North 
Carolina the effects of Nevada’s action through a perfunc-
tory application of the literal language of the Full Faith 
and Credit Clause, with the result that measures which 
North Carolina has adopted to safeguard the welfare of 
her citizens in this area of legitimate governmental con-
cern are undermined. When the interests are considered, 
those of North Carolina are of sufficient validity that they 
should as clearly free her of the compulsions of the Full 
Faith and Credit Clause as did the interest of the state 
in the devolution of property within its boundaries in 
Fall v. Eastin, 215 U. S. 1; Olmsted v.’Olmsted, 216 U. 8. 
386, and Hood v. McGehee, 237 U. S. 611, or the interests 
of a state in the application of its own workmen’s compen-
sation statute in Alaska Packers Assn. v. Comm’n, supra, 
or its interest in declining to enforce the penal laws of 
another jurisdiction, cf. Huntington v. Attrill, 146 U. 8. 
657, 666, all of which seem to be matters of far less concern 
to a state than the untrammeled enforcement within its 
borders of those standards of public morality with regard 
to the marriage relation which it considers to be in the 
best interests of its citizens.
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There is an element of tragic incongruity in the fact 
that an individual may be validly divorced in one state 
but not in another. But our dual system of government 
and the fact that we have no uniform laws on many sub-
jects give rise to other incongruities as well—for example, 
the common law took the logical position that an indi-
vidual could have but one domicile at a time, but this 
Court has nevertheless said that the Full Faith and Credit 
Clause does not prevent conflicting state decisions on the 
question of an individual’s domicile. Cf. Worcester 
County Co. v. Riley, 302 U. S. 292,299. In the absence of 
a uniform law on the subject of divorce, this Court is not 
so limited in its application of the Full Faith and Credit 
Clause that it must force Nevada’s policy upon North 
Carolina, any more than it must compel Nevada to accept 
North Carolina’s requirements. The fair result is to leave 
each free to regulate within its own area the rights of its 
own citizens.

Mr . Just ice  Jackson , dissenting:

I cannot join in exerting the judicial power of the Fed-
eral Government to compel the State of North Carolina 
to subordinate its own law to the Nevada divorce decrees. 
The Court’s decision to do so reaches far beyond the im-
mediate case. It subjects matrimonial laws of each state 
to important limitations and exceptions that it must 
recognize within its own borders and as to its own perma-
nent population. It nullifies the power of each state to 
protect its own citizens against dissolution of their mar-
riages by the courts of other states which have an easier 
system of divorce. It subjects every marriage to a new 
infirmity, in that one dissatisfied spouse may choose a state 
of easy divorce, in which neither party has ever lived, and 
there commence proceedings without personal service of 
process. The spouse remaining within the state of 
domicile need never know of the proceedings. Or, if they
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come to one’s knowledge, the choice is between equally 
useless alternatives: one is to ignore the foreign proceed-
ings, in which case the marriage is quite certain to be 
dissolved; the other is to follow the complaining spouse 
to the state of his choice and there defend under the laws 
which grant the dissolution on relatively trivial grounds. 
To declare that a state is powerless to protect either its 
own policy or the family rights of its people against such 
consequences has serious constitutional implications. It 
is not an exaggeration to say that this decision repeals 
the divorce laws of all the states and substitutes the law 
of Nevada as to all marriages one of the parties to which 
can afford a short trip there. The significance of this 
decision is best appraised by orienting its facts with refer-
ence to the States involved, for the court approves this 
concrete case as a pattern which anybody in any state 
may henceforth follow under the protection of the federal 
courts.

From the viewpoint of North Carolina, this is the situ-
ation: The Williamses, North Carolina people, were 
married in North Carolina, lived there twenty-five years, 
and have four children. The Hendrixes were also married 
in North Carolina and resided there some twenty years. 
In May of 1940, Mr. Williams and Mrs. Hendrix left their 
homes and respective spouses, departed the state, but after 
an absence of a few weeks reappeared and set up house-
keeping as husband and wife. North Carolina then had 
on its hands three marriages among four people in the 
form of two broken families, and one going concern. 
What problems were thereby created as to property or 
support and maintenance, we do not know. North Caro-
lina, for good or ill, has a strict policy as to divorce. The 
situation is contrary to its laws, and it has attempted to 
vindicate its own law by convicting the parties of bigamy.

The petitioners assert that North Carolina is made 
powerless in the matter, however, because of proceedings
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carried on in Nevada during their brief absence from 
North Carolina. We turn to Nevada for that part of the 
episode.

Williams and Mrs. Hendrix appear in the State of 
Nevada on May 15,1940. For barely six weeks they made 
their residences at the Alamo Auto Court on the Las 
Vegas-Los Angeles Road. On June 26, 1940, both filed 
bills of complaint for divorce through the same lawyer, 
and alleging almost identical grounds. No personal serv-
ice was made on the home-staying spouse in either case; 
and service was had only by publication and substituted 
service. Both obtained divorce decrees. The Nevada 
policy of divorce is reflected in Mrs. Hendrix’s case. Her 
grounds were “extreme mental cruelty.” She sustained 
them by testifying that her husband was “moody”; did 
not talk or speak to her “often”; when she spoke to him he 
answered most of the time by a nod or shake of the head 
and “there was nothing cheerful about him at all.” The 
latter of the two divorces was granted on October 4, 1940, 
and on that day in Nevada they had benefit of clergy and 
emerged as man and wife. Nevada having served its pur-
pose in their affairs, they at once returned to North Caro-
lina to live.

The question is whether this court will now prohibit 
North Carolina from enforcing its own policy within that 
State against these North Carolinians on the ground that 
the law of Nevada under which they lived a few weeks is 
m some way projected into North Carolina to give them 
hnmunity.

I.
Our  Function  in  the  Matter .

There is confided to the Court only the power to re-
solve constitutional questions raised by these divorce pro-
cedures, and not moral, religious, or social questions as to 
divorce itself. I do not know with any certainty whether
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in the long run strict or easy divorce is best for society or 
whether either has much effect on moral conduct. It is 
enough for judicial purposes that to each state is reserved 
constitutional power to determine its own divorce policy. 
It follows that a federal court should uphold impartially 
the right of Nevada to adopt easy divorce laws and the 
right of North Carolina to enact severe ones. No diffi-
culties arise so long as each state applies its laws to its own 
permanent inhabitants. The complications begin when 
one state opens its courts and extends the privileges of 
its laws to persons who never were domiciled there and 
attempts to visit disadvantages therefrom upon persons 
who have never lived there, have never submitted to the 
jurisdiction of its courts, and have never been lawfully 
summoned by personal service of process. This strikes 
at the orderly functioning of our federal constitutional 
system, and raises questions for us.

The prevailing opinion rests upon a line of cases of 
which Christmas v. Russell, 5 Wall. 290, is typical. There 
it was said that “If a judgment is conclusive in the state 
where it was pronounced, it is equally conclusive every-
where.” Id. at 302. This rule was uttered long ago in 
very different circumstances. The judgment there in 
question was on a promissory note, and the Court also 
said that: “Nothing can be plainer than the proposition 
is, that the judgment . . . was a valid judgment in the 
State where it was rendered. Jurisdiction of the case 
was undeniable, and the defendant being found in that 
jurisdiction, was duly served with process, and appeared 
and made full defense.” Id. at 301. But the same de-
fendant tried to relitigate his lost cause when it was sought 
to give that judgment effect in his home state. This Court 
properly held that it was not competent for the courts of 
any other state to reopen the merits of the cause. This 
very wise rule against collateral impeachment of an ordi-
nary judgment based upon personal jurisdiction is now
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made to support the theory that we must enforce these 
very different Nevada judgments without more than 
formal inquiry into the jurisdiction of the court that 
rendered them.

The effect of the Court’s decision today—that we must 
give extraterritorial effect to any judgment that a state 
honors for its own purposes—is to deprive this Court of 
control over the operation of the full faith and credit and 
the due process clauses of the Federal Constitution in 
cases of contested jurisdiction and to vest it in the first 
state to pass on the facts necessary to jurisdiction. It is 
for this Court, I think, not for state courts, to implement 
these great but general clauses by defining those judg-
ments which are to be forced upon other states.

Conflict between policies, laws, and judgments of con-
stituent states of our federal system is an old, persistent, 
and increasingly complex problem. The right of each 
state to experiment with rules of its own choice for gov-
erning matrimonial and social life is greatly impaired if 
its own authority is overlapped and its own policy is over-
ridden by judgments of other states forced on it by the 
power of this Federal Court. If we are to extend protec-
tion to the orderly exercise of the right of each state to 
make its own policy, we must find some way of confining 
each state’s authority to matters and persons that are by 
some standard its own.

The framers of the Constitution did not lay down rules 
to guide us in selecting which of two conflicting state 
judgments or public acts would receive federal aid in its 
extraterritorial enforcement. Nor was it necessary. 
There was, and is, an adequate body of law, if we do not 
reject it, by which to test jurisdiction or power to render 
the judgments in question so far as faith and credit by 
federal command is concerned. By the application of well 
established rules these judgments fail to merit enforce-
ment for two reasons.



316 OCTOBER TERM, 1942.

Jac kso n , J., dissenting. 317U.S.

II.

Lack  of  Due  Proces s  of  Law .

Thirty-seven years ago this Court decided that a state 
court, even of the plaintiff’s domicile, could not render a 
judgment of divorce that would be entitled to federal en-
forcement in other states against a nonresident who did 
not appear, and was not personally served with process. 
Haddock v. Haddock, 201 U. S. 562 (1905 Term). The 
opinion was much criticized, particularly in academic 
circles.1 Until today, however, it has been regarded as 
law, to be accepted and applied, for good or ill, depending 
on one’s view of the matter. The theoretical reasons for 
the change are not convincing.

The opinion concedes that Nevada’s judgment could 
not be forced upon North Carolina in absence of personal 
service if a divorce proceeding were an action in personam. 
In other words, settled family relationships may be de-
stroyed by a procedure that we would not recognize if the 
suit were one to collect a grocery bill.1 2

We have been told that this is because divorce is a pro-
ceeding in rem. The marriage relation is to be reified and 
treated as a res. Then it seems that this res follows a 
fugitive from matrimony into a state of easy divorce, 
although the other party to it remains at home where the 
res was contracted and where years of cohabitation would 
seem to give it local situs. Would it be less logical to hold 
that the continued presence of one party to a marriage

1 It was twenty years before Professor Beale could justify the decision 
to his satisfaction. Compare Haddock Revisited, 39 Harvard Law 
Review 417, with Beale, Constitutional Protection of Decrees for 
Divorce, 19 Harvard Law Review 586. Others seem to lack his 
capacity for quick adjustment.

2 Pennoy er v. Neff, 95 U. S. 714; Riverside & Dan River Cotton 
Mills v. Menefiee, 237 U. S. 189; cf. McDonald v. Mdbee, 243 U. S. 90; 
Flexner n . Farson, 248 U. S. 289; Doherty & Co. v. Goodman, 294 U. S. 
623; Milliken v. Meyer, 311 U. S. 457.
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gives North Carolina power to protect the res, the mar -
riage relation, than to hold that the transitory presence 
of one gives Nevada power to destroy it? Counsel at the 
bar met this dilemma by suggesting that the res exists in 
duplicate—one for each party to the marriage. But this 
seems fatal to the decree, for if that is true the dissolu-
tion of the res in transit would hardly operate to dissolve 
the res that stayed in North Carolina. Of course this 
discussion is only to reveal the artificial and fictional 
character of the whole doctrine of a res as applied to a 
divorce action.

I doubt that it promotes clarity of thinking to deal with 
marriage in terms of a res, like a piece of land or a chattel. 
It might be more helpful to think of marriage as just 
marriage—a relationship out of which spring duties to 
both spouse and society and from which are derived 
rights,—such as the right to society and services and to 
conjugal love and affection—rights which generally prove 
to be either priceless or worthless, but which none the less 
the law sometimes attempts to evaluate in terms of money 
when one is deprived of them by the negligence or design 
of a third party.

It does not seem consistent with our legal system that 
one who has these continuing rights should be deprived of 
them without a hearing. Neither does it seem that he or 
she should be summoned by mail, publication, or other-
wise to a remote jurisdiction chosen by the other party and 
there be obliged to submit marital rights to adjudication 
under a state policy at odds with that of the state under 
which the marriage was contracted and the matrimonial 
domicile was established.

Marriage is often dealt with as a contract. Of course 
a personal judgment could not be rendered against an ab-
sent party on a cause of action arising out of an ordinary 
commercial contract, without personal service of process. 
I see no reason why the marriage contract, if such it be



318 OCTOBER TERM, 1942.

Jac kso n , J., dissenting. 317 U.S.

considered, should be discriminated against, nor why a 
party to a marriage contract should be more vulnerable 
to a foreign judgment without process than a party to any 
other contract. I agree that the marriage contract is dif-
ferent, but I should think the difference would be in its 
favor.

The Court thinks the difference is the other way: we 
are told that divorce is not a “mere in personam action” 
since Haddock n . Haddock, supra, held that domicile is 
necessary to jurisdiction for divorce. But to hold that 
a state cannot have divorce jurisdiction unless it is the 
domicile is not to hold that it must have such jurisdiction 
if it is the domicile, as Haddock v. Haddock itself demon-
strates. Further support for this view seems to be seen 
in Maynard v. Hill, 125 U. S. 190, and in the Court’s sub-
sequent approval of that case in Haddock n . Haddock, 
supra, at 569, 572, 574, 575, 579. All that Maynard v. 
Hill decided was that the Territory of Washington had 
jurisdiction to cut off any interest of an absent spouse in 
land within its borders. But protection of land in the 
jurisdiction and protection against bigamy prosecutions 
out of the jurisdiction are plainly different matters.3

Although the Court concedes that its present decision 
would be insupportable if divorce were a “mere in per-
sonam action,” it relies for support on opinions that the 
state where one is domiciled has the power to enter valid 
criminal, tax, and simple money judgments against—not 
for—him.4 Those opinions are wholly inapposite unless

3 Cf. Arndt v. Griggs, 134 U. S. 316; Dewey v. Des Moines, 173 U. S. 
193; Fall v. Eastin, 215 U. S. 1; Olmsted v. Olmsted, 216 U. 8. 386; 
Hood v. McGehee, 237 U. S. 611; Grannis v. Or dean, 234 U. S. 385; 
Clark v. WiUiard, 294 U. S. 211; Pink v. A. A. A. Highway Express Co., 
314 U. S. 201.

4 Lawrence v. State Tax Commission, 286 U. S. 276, 279; New York 
ex rel. Cohn v. Graves, 300 U. S. 308, 313; Milliken v. Meyer, 311U. S. 
457, 463-464; Skiriotes y. Florida, 313 U. 8. 69.
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they mean that Nevada has jurisdiction to nullify con-
tract rights of a person never in the state or to declare that 
he is not liable for the commission of crime, payment 
of taxes, or the breach of a contract, in another state; and 
I am sure that nobody has ever supposed they meant 
that.

To hold that the Nevada judgments were not binding in 
North Carolina because they were rendered without juris-
diction over the North Carolina spouses, it is not necessary 
to hold that they were without any conceivable validity. 
It may be, and probably is, true that Nevada has sufficient 
interest in the lives of those who sojourn there to free 
them and their spouses to take new spouses without in-
curring criminal penalties under Nevada law. I know 
of nothing in our Constitution that requires Nevada to 
adhere to traditional concepts of bigamous unions or the 
legitimacy of the fruit thereof. And the control of a state 
over property within its borders is so complete that I 
suppose that Nevada could effectively deal with it in the 
name of divorce as completely as in any other.5 But it is 
quite a different thing to say that Nevada can dissolve 
the marriages of North Carolinians and dictate the inci-
dence of the bigamy statutes of North Carolina by which 
North Carolina has sought to protect her own interests 
as well as theirs. In this case there is no conceivable basis 
of jurisdiction in the Nevada court over the absent 
spouses,6 and, a fortiori, over North Carolina herself. I

Ct. Arndt v. Griggs; Dewey v. Des Moines; Grannis v. Ordean; 
Clark v. Williard, supra, note 3.

A spouse who appears and contests the jurisdiction of the court of 
another state to grant a divorce may not collaterally attack its findings 
°f domicile and jurisdiction made after such appearance. Davis v. 
Davis, 305 U. S. 32. So also, a deserter from the matrimonial domicile 
may be bound by a divorce granted by a court of the state where the 
patrimonial domicile is situated. Whether fault on the part of the 
eserter is an essential seems on the basis of our cases on jurisdiction



320 OCTOBER TERM, 1942.

Jac ks on , J., dissenting. 317 U.S.

cannot but think that in its preoccupation with the full 
faith and credit clause the Court has slighted the due 
process clause.

III.

Lack  of  Domici le .

We should, I think, require that divorce judgments ask-
ing our enforcement under the full faith and credit clause, 
unlike judgments arising out of commercial transactions 
and the like, must also be supported by good-faith domicile 
of one of the parties within the judgment state.* 7 Such is 
certainly a reasonable requirement. A state can have no 
legitimate concern with the matrimonial status of two 
persons, neither of whom lives within its territory.

The Court would seem, indeed, to pay lip service to this 
principle. I understand the holding to be that it is dom-
icile in Nevada that gave power to proceed without per-
sonal service of process. That being the course of reason-
ing, I do not see how we avoid the issue concerning the 
existence of the domicile which the facts on the face of this 
record put to us. Certainly we cannot, as the Court 
would, by-pass the matter by saying that “we must treat 
the present case for the purpose of the limited issue before 
us precisely the same as if petitioners had resided in Ne-

for divorce to be an open question; Atherton v. Atherton, 181 U. S. 
155; Haddock v. Haddock, supra, at 570, 572, 583; and Thompson v. 
Thompson, 226 U. S. 551; but our decisions on analogous problems 
might be found to afford adequate support for a decision that it is 
not. Cf. Washington ex rel. Bond & Goodwin & Tucker v. Superior 
Court, 289 U. S. 361; Doherty & Co. v. Goodman, 294 U. S. 623. 
See, further, Restatement, Conflict of Laws, §§ 112,113.

7 This was the decision in Bell v. Bell, 181 U. S. 175; and Andrews v. 
Andrews, 188 U. S. 14. Davis v. Davis, supra, note 6, in no way indi-
cates that a finding of domicile after appearance of the absent spouse 
and litigation of the question would be conclusive upon the state 
of his domicile in litigation involving its interests and not merely 
those of the parties. Cf. Stoll v. Gottlieb, 305 U. S. 165,172, n. 13.



321WILLIAMS V. NORTH CAROLINA.

Jac kso n , J., dissenting.287

vada for a term of years and had long ago acquired a per-
manent abode there.” I think we should treat it as if they 
had done just what they have done.

The only suggestion of a domicile within Nevada was 
a stay of about six weeks at the Alamo Auto Court, an 
address hardly suggestive of permanence. Mrs. Hendrix 
testified in her case (the evidence in Williams’ case is not 
before us) that her residence in Nevada was “indefinite 
permanent” in character. The Nevada court made no 
finding that the parties had a “domicile” there. It only 
found a residence—sometimes, but not necessarily, an 
equivalent.8 It is this Court that accepts these facts as 
enough to establish domicile.

While a state can no doubt set up its own standards of 
domicile as to its internal concerns, I do not think it can 
require us to accept and in the name of the Constitution 
impose them on other states. If Nevada may prescribe 
six weeks of indefinite-permanent abode in a motor court 
as constituting domicile, she may as readily prescribe six 
days. Indeed, if the Court’s opinion is carried to its 
logical conclusion, a state could grant a constructive 
domicile for divorce purposes upon the filing of some sort 
of declaration of intention. Then it would follow that we 
would be required to accept it as sufficient and to force 
all states to recognize mail-order divorces as well as tour-
ist divorces. Indeed, the difference is in the bother and 
expense—not in the principle of the thing.

The concept of domicile as a controlling factor in choice 
of law to govern many relations of the individual was well 
known to the framers of the Constitution. It was hardly 
contemplated that a person should be subject at once to 
two conflicting state policies, such as those of Nevada and 
North Carolina. It was undoubtedly expected that the 

ourt would in many cases of conflict use one’s domicile
8 1 Beale, Conflict of Laws (1935) § 10.3.

503873—43------ 28
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as an appropriate guide in selecting the law to govern his 
controversies.

Domicile means a relationship between a person and a 
locality. It is the place, and the one place, where he has 
his roots and his real, permanent home. The Fourteenth 
Amendment, in providing that one by residence in a state 
becomes a citizen thereof, probably used “residence” as 
synonymous with domicile. Thus domicile fixes the place 
where one belongs in our federal system. In some in-
stances the existence of this relationship between the state 
and an individual may be a federal question, although this 
Court has been reluctant to accept that view.8 9

If in testing this judgment to determine whether it 
qualifies for federal enforcement we should apply the doc-
trine of domicile to interpretation of the full faith and 
credit clause, Nevada would be held to a duty to respect 
the statutes of North Carolina and not to interfere with 
their application to those whose individual as well as 
matrimonial domicile is within that State unless and until 
that domicile has been terminated. And North Carolina 
would not be required to yield its policy as to persons resi-
dent there except upon a showing that Nevada had ac-
quired a domiciliary right to redefine the matrimonial 
status.

However, the trend of recent decision has been to break 
down the rigid concept of domicile as a test of the right of 
a state to deal with important relations of life. This trend

8 Compare Texas v. Florida, 306 U. S. 398, with Massachusetts v.
Missouri, 308 U. S. 1. And see Tweed and Sargent, Death and Tax-
ation are Certain—But What of Domicile?, 53 Harvard Law Review 
68, 76; “Texas v. Florida does not help the situation in the ordinary 
case because at the rates of tax prevailing in most of the states a con-
troversy between the states of which the Supreme Court has jurisdic-
tion can arise only if at least four states claim a tax and the estate 
consists of intangible property having a value of at least $30,000,000. 
On no other state of facts will the assets be insufficient to meet the 
claims of all of the claimant states.”
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has been particularly apparent in cases where the Court 
has authorized, if not indeed encouraged, the several states 
to set up their own standards of domicile and to make con-
flicting findings of domicile for the purpose of taxing the 
right of succession. Worcester County Trust Co. v. Riley, 
302 U. S. 292. The Court has completely repudiated 
domicile as the measure of a state’s right to tax intangible 
property. State Tax Commission v. Aldrich, 316 U. S. 
174, 185. The present decision extends the trend to the 
field of matrimonial legislation. This direction is contrary 
to what I believe to be the purpose of our Constitution to 
prevent overlapping and conflict of authority between 
the states.

In the application of the full faith and credit clause to 
the variety of circumstances that arise when families break 
up and separate domiciles are established, there are, I 
grant, many areas of great difficulty. But I cannot be-
lieve that we are justified in making a demoralizing 
decision in order to avoid making difficult ones.

IV.

Practica l  Consi derati ons .

The Court says that its judgment is “part of the price 
of our federal system.” It is a price that we did not have 
to pay yesterday and that we will have to pay tomorrow, 
only because this Court has willed it to be so today. This 
Court may follow precedents, irrespective of their merits, 
as a matter of obedience to the rule of stare decisis. Con-
sistency and stability may be so served. They are ends 
desirable in themselves, for only thereby can the law be 
predictable to those who must shape their conduct by it 
and to lower courts which must apply it. But we can 
break with established law, overrule precedents, and start 
a new cluster of leading cases to define what we mean, only 
as a matter pf deliberate policy. We therefore search a
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judicial pronouncement that ushers in a new order of 
matrimonial confusion and irresponsibility for some hint 
of the countervailing public good that is believed to be 
served by the change. Little justification is offered. 
And it is difficult to believe that what is offered is 
intended seriously.

The Court advances two “intensely practical considera-
tions” in support of its present decision. One is the “com-
plicated and serious condition” if “one is lawfully divorced 
and remarried in Nevada and still married to the first 
spouse in North Carolina.” This of course begs the ques-
tion, for the divorces were completely ineffectual for any 
purpose relevant to this case. I agree that it is serious 
if a Nevada court without jurisdiction for divorce pur-
ports to say that the sojourn of two spouses gives four 
spouses rights to acquire four more, but I think it far 
more serious to force North Carolina to acquiesce in any 
such proposition. The other consideration advanced is 
that if the Court doesn’t enforce divorces such as these it 
will, as it puts it, “bastardize” children of the divorcees. 
When thirty-seven years ago Mr. Justice Holmes per-
petrated this quip, it had point, for the Court was then 
holding divorces invalid which many, due to the confused 
state of the law, had thought to be good. It is difficult 
to find that it has point now that the shoe is on the other 
foot. In any event, I had supposed that our judicial re-
sponsibility is for the regularity of the law, not for the 
regularity of pedigrees.
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WRAGG v. FEDERAL LAND BANK OF NEW 
ORLEANS.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 172. Argued December 10, 1942.—Decided January 4, 1943.

1. A farmer-debtor, whose petition under § 75 of the Bankruptcy Act 
has been dismissed and whose application to reopen the proceeding 
has been denied, may initiate a new proceeding under § 75 where 
he retains a property interest which could be administered in such 
a proceeding. P. 327.

2. The statutory right of a farmer-debtor, in Alabama, to redeem after 
foreclosure of a mortgage, whether it be denominated a property 
right or a privilege, is an interest within the jurisdiction of the 
bankruptcy court and capable of administration under § 75 of the 
Bankruptcy Act. Pp. 328-329.

3. Section 75 of the Bankruptcy Act prescribes its own criteria for 
determining what property interests may be brought within the 
jurisdiction of the court. In the interpretation and application 
of the Bankruptcy Act as in the case of other federal statutes, fed-
eral not local law applies. P. 328.

125 F. 2d 1003, reversed.

Certi orari , post, p. 608, to review the affirmance of a 
judgment of the bankruptcy court (34 F. Supp. 374) which 
denied an application to reopen a proceeding under § 75 
of the Bankruptcy Act or for permission to begin a new 
proceeding under that Section.

Mr. Jack Crenshaw, with whom Messrs. Walter J. Knabe 
and Elmer McClain were on the brief, for petitioner.

Mr. Thomas Harvey Hedgepeth for respondent.

Mr . Chief  Justice  Stone  delivered the opinion of the 
Court.

After her petition for a composition or extension of her 
debts in a farmer-debtor proceeding under § 75 of the
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Bankruptcy Act, 11 U. S. C. § 203, had been dismissed, 
petitioner applied to reopen the proceeding or, in the 
alternative, to be permitted to institute a new proceeding 
under § 75. The questions for our decision are whether 
the courts below erred in denying her application and 
whether, at the time of her application, her right as mort-
gagor to redeem Alabama real estate after its sale on 
foreclosure of the mortgage was such that it can be ad-
ministered by the court in a § 75 proceeding.

In 1937, after respondent mortgagee had obtained a 
decree of foreclosure, but before foreclosure sale, petitioner 
filed a petition under § 75 seeking a composition or exten-
sion of her debts. The bankruptcy court referred the pro-
ceeding to a conciliation commissioner; petitioner filed 
proposed terms of composition or extension to which re-
spondent filed objections; the conciliation commissioner 
then recommended that the offer be not approved, on the 
ground that it did not contain an equitable and feasible 
method of liquidating respondent’s claim and of securing 
petitioner’s financial rehabilitation.

The court confirmed the report of the conciliation com-
missioner, holding that petitioner was not entitled to 
amend her petition so as to proceed under § 75 (s), and 
directed that the proceeding be dismissed as of January 
19, 1938. Petitioner’s motion for leave to appeal to the 
Circuit Court of Appeals in forma pauperis and her peti-
tion for certiorari to this Court were denied. 95 F. 2d 
252; 305 U. S. 596. After the farmer-debtor proceeding 
was dismissed respondent purchased the mortgaged prop-
erty at a foreclosure sale, which was confirmed in April, 
1938. Nearly a year later, respondent contracted to sell 
the property to a third party, the contract stipulating that 
it was “subject to the statutory right of redemption fol-
lowing foreclosure if any exists.”

Alabama law allows to the mortgagor a two-year re-
demption period after foreclosure sale. Title 7, § 727,
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Code of Alabama, 1940. On March 11,1940, one day be-
fore the expiration of this period,1 petitioner filed her 
application in the bankruptcy court. It referred to her 
prior § 75 proceeding, alleging that her property had not 
been fully administered in that proceeding and that she 
was entitled to further relief, especially in the light of the 
changed conditions and interpretation of the Act (obvi-
ously a reference to the decision in John Hancock Ins. Co. 
v. Bartels, 308 U. S. 180, decided December 4,1939). She 
accordingly prayed that the case be reopened and rein-
stated. In the alternative she asked that, if she were 
entitled only to file a new petition, then her former sched-
ules should be deemed a part of her petition, and she 
offered to pay such filing fees as the statute requires.

The district court thought that even though the dis-
missal of the original proceeding was erroneous under the 
rule subsequently announced in the Bartels case, there 
were no circumstances sufficient to persuade the court, in 
the exercise of its discretion, that the proceeding should 
be reopened upon an application filed more than two 
years after it had been dismissed. The court accordingly 
denied the application. 34 F. Supp. 374. The Circuit 
Court of Appeals for the Fifth Circuit affirmed. 125 F. 2d 
1003. We granted certiorari, post, p. 608, the questions 
raised being of importance in the administration of the 
Bankruptcy Act.

We do not differ with the conclusion of both courts 
below that it was within the sound discretion of the 
bankruptcy court to decline to reopen the original order 
of dismissal. A motion to reopen a proceeding may not 
properly be substituted for an appeal from its decision. 
See Wayne Gas Co. v. Owens Co., 300 U. S. 131, 135; 
Pfister v. Northern Illinois Finance Corp., ante, pp. 153-

1 Petitioner contends that on March 11, 1940, nearly six weeks of 
the period of redemption remained. We find it unnecessary to de-
termine the correctness of this contention.
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154. But the dismissal of the original proceeding and 
denial of the application to reopen it were not bars to a 
new proceeding under § 75 to secure whatever relief the 
Act would afford with respect to petitioner’s remaining 
interest in the mortgaged property. We find no intima-
tion in the language and purposes of the Act that an un-
successful earlier proceeding would preclude a new petition 
so long as the farmer retains an interest which could be 
administered in a proceeding under § 75.

Respondent argues that under Alabama statutes and 
decisions the statutory right of redemption after fore-
closure is defined as a “personal privilege” rather than as 
“property or property rights” (Title 7, § 743), and hence 
is not within the jurisdiction of the bankruptcy court in 
a farmer-debtor proceeding. But § 75 prescribes its own 
criteria for determining what property interests may be 
brought within the jurisdiction of the court. In the inter-
pretation and application of the Bankruptcy Act as in the 
case of other federal statutes, federal not local law applies. 
Prudence Corp. v. Geist, 316 U. S. 89, 95 and cases cited. 
It is for the bankruptcy court to determine, by reference 
to the provisions of the bankruptcy statute, what rights 
created by state law—regardless of the characterization 
which may be applied to them by state statutes and de-
cisions—are within the jurisdiction of the bankruptcy 
court. United States v. Pelzer, 312 U. S. 399, 402-03.

Under § 168 of Title 47 of the Alabama Code of 1940, 
the purchaser at foreclosure sale is entitled to a deed im-
mediately upon making the purchase and the deed conveys 
to him full legal title subject only to the right of redemp-
tion. By §§ 727 and 743 of Title 7, the mortgagor retains 
a right of redemption, which is “not subject to alienation,’ 
save as it may be transferred or assigned to an assignee 
who may redeem. Estes v. Johnson, 234 Ala. 191,174 So. 
632; Crawjord v. Horton, 234 Ala. 439, 444, 175 So. 310. 
Section 75 (n) of the Bankruptcy Act confers jurisdiction
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over the debtor’s “right or the equity of redemption where 
the period of redemption has not or had not expired.” 
Wright v. Logan, 315 U. S. 139, 142; and see State Bank 
of Hardinsburg v. Brown, ante, pp. 138-140. Looking at 
the scope and purpose of § 75, we think petitioner’s inter-
est in the mortgaged property, whether it be denominated 
a property right or a privilege of redemption, is an interest 
intended to be subject to the court’s jurisdiction and is 
capable of administration in a farmer-debtor proceeding. 
See Mangus v. Miller, ante, p. 178.

It follows that petitioner’s right of redemption was with-
in the jurisdiction of the court; that she was entitled to 
initiate a new proceeding for the administration of the 
property in farmer-debtor proceedings, and to ask that her 
petition and schedules be allowed to stand as the petition 
and schedules in such a proceeding.

Reversed.

Mr . Justic e  Black  took no part in the consideration or 
decision of this case.

DETROIT BANK (FORMERLY DETROIT SAVINGS 
BANK) v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT.

No. 156. Argued December 9, 10, 1942.—Decided January 4, 1943.

1- The tax lien imposed by § 315 (a) of the Revenue Act of 1936 
for federal estate taxes attaches at the date of the decedent’s death 
without assessment or demand. P. 332.

2. The lien extends to an interest of the decedent as a tenant by 
the entirety. P. 332.

3- The lien need not be recorded under the provisions of R. S. § 3186, 
as amended, in order to give it superiority to the lien of a mortgagee 
who acquired his mortgage for value in good faith without knowledge 
of the tax lien. P. 333.
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The differences between R. S. § 3186 and § 315 (a), and their 
legislative history as separate enactments, indicate that each was 
intended to operate independently of the other. P. 334.

4. In authorizing an unrecorded estate tax lien superior to the lien 
of a subsequent mortgage, while withholding such tax lien against 
innocent purchasers of property which a decedent had transferred 
inter vivos in contemplation of death, the statute does not violate 
the Fifth Amendment. P. 337.

Unlike the Fourteenth Amendment, the Fifth contains no equal 
protection clause and it provides no guaranty against discriminatory 
legislation by Congress. P. 337.

127 F. 2d 64, affirmed.

Certiora ri , post, p. 607, to review the affirmance of a 
judgment of the District Court, 41 F. Supp. 41, enforcing 
at the suit of the. Government an unrecorded tax lien on 
real property assessed as part of a decedent’s estate.

Messrs. Edward S. Reid, Jr. and Emmett E. Eagan, with 
whom Messrs. Ferris D. Stone and Cleveland Thurber 
were on the brief, for petitioner.

Mr. J. Louis Monarch, with whom Solicitor General 
Fahy, Assistant Attorney General Clark, and Messrs. 
Sewall Key, Alvin J. Rockwell, and Valentine Brookes 
were on the brief, for the United States.

Mr . Chief  Justice  Stone  delivered the opinion of the 
Court.

The questions for decision are:
(1) Whether the lien for federal estate taxes authorized 

by § 315 (a) of the Revenue Act of 1926, 44 Stat. 9, 80, 
attaches to the interest of the decedent in an estate by the 
entirety.

(2) Whether the lien is required to be recorded under the 
provisions of R. S. § 3186, as amended, in order to give it 
superiority to the lien of a mortgagee who acquired his 
mortgage for value in good faith without knowledge of 
the tax lien.
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(3) Whether § 315 (a), so applied as to give the lien 
superiority over such subsequent mortgages, offends the 
Fifth Amendment.

The Government brought the present suit in the district 
court pursuant to R. S. § 3207, to foreclose an asserted 
lien for estate taxes assessed under § 302 (e) upon certain 
parcels of real estate. The real estate had been owned at 
the time of his death by decedent and his wife as tenants 
by the entirety. Following his death the real estate was 
not included as a part of his estate in computing the 
federal estate tax. Prior to assessment or payment of the 
tax, the parcels of real estate in question were mortgaged, 
some by decedent’s widow and others by his children, to 
petitioner who acted without knowledge of the Govern-
ment’s asserted lien or claim for taxes. Default in pay-
ment of the mortgage indebtedness having occurred, peti-
tioner bought in the mortgaged property on foreclosure 
sale. The trial court found that petitioner acquired the 
mortgages in good faith and for value.

The Commissioner of Internal Revenue assessed an 
estate tax deficiency against decedent’s estate by reason 
of the failure to include the value of the estate by the 
entirety in the computation of the tax, which the 
Board of Tax Appeals sustained. The Government then 
brought the present proceeding to enforce the lien. The 
district court held that the tax lien, although unrecorded, 
was superior to the mortgage lien and to local, state and 
county liens for taxes, which had accrued after the death 
of decedent. The Circuit Court of Appeals affirmed, 127 
T. 2d 64. We were moved to grant certiorari, post, p. 607, 
by the importance of the questions presented to the ad-
ministration of the revenue laws.

Section 315 (a) of the Revenue Act of 1926 provides in 
Part that:

Unless the tax is sooner paid in full, it shall be a lien 
for ten years upon the gross estate of the decedent, except
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that such part of the gross estate as is used for the pay-
ment of charges against the estate and expenses of its 
administration, allowed by any court having jurisdiction 
thereof, shall be divested of such lien. If the Commis-
sioner is satisfied that the tax liability of an estate has 
been fully discharged or provided for, he may, under regu-
lations prescribed by him with the approval of the Secre-
tary, issue his certificate, releasing any or all property of 
such estate from the lien herein imposed.”
The lien attaches at the date of the decedent’s death, since 
the gross estate is determined as of that date and the 
estate tax itself becomes an obligation of the estate at that 
time without assessment. See Hertz v. Woodman, 218 
U. S. 205,220; Ithaca Trust Co. v. United States, 279 U. S. 
151, 155; United States v. Ayer, 12 F. 2d 194; Rosenberg 
v. McLaughlin, 66 F. 2d 271. That the lien attaches at 
the decedent’s death without necessity for assessment or 
demand is implicit in the proviso that such part of the 
estate as is used for payment of charges against the estate 
and expenses of administration shall be “divested of the 
lien.”

Petitioner urges that since the lien here asserted is “upon 
the gross estate of decedent” it does not attach to the land 
held by the entirety which passed to the decedent’s widow, 
not as a part of his estate but by her right to survivorship. 
But this argument disregards the fact that the lien is for 
the particular tax imposed by § 302 of the Revenue Act 
of 1926 upon “the value of the gross estate of decedent” 
at the time of his death, including “the value at the time 
of his death of all property, real or personal, . . . (e) to 
the extent of the interest therein held ... as tenants by 
the entirety by the decedent and spouse . . .”

Since the lien authorized by § 315 (a) is for the tax which 
in its computation includes as a part of the taxable estate 
the value of the estate by the entirety, see Tyler v. United 
States, 281 U. S. 497, we think it too plain for argument
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that the lien extends to the estate as thus defined and 
made the base on which the tax is computed. The gross 
estate of decedent within the meaning of § 315 (a) is the 
estate or property on which the tax chargeable to dece-
dent’s estate is computed. Congress, in §314 (b), sim-
ilarly denominated the proceeds of insurance on the life 
of decedent payable to beneficiaries as “a part of the gross 
estate” in providing for recovery from the beneficiaries of 
their pro rata shares of the estate tax. We cannot impute 
to Congress an intention not disclosed by the statute or its 
legislative history to exclude from the tax lien property 
which it directs to be included in the decedent’s gross 
estate for the purpose of computing the tax.

Nor can we conclude, as petitioner argues, that the lien 
for estate tax authorized by § 315 (a) is subject to the 
earlier provision for recording tax liens in R. S. § 3186. 
This section, so far as now relevant, provides,
“That if any person liable to pay any tax neglects or 
refuses to pay the same after demand, the amount shall 
be a lien in favor of the United States from the time when 
the assessment list was received by the Collector, except 
when otherwise provided, until paid . . . upon all prop-
erty and rights to property belonging to such person: 
Provided, however, that such lien shall not be valid as 
against any mortgagee, purchaser, or judgment creditor 
until notice of such lien shall be filed by the Collector in 
the office of the clerk of the district court of the 
district within which the property subject to such lien is 
situated . .
The section contains a further proviso that whenever any 
state, by appropriate legislation, makes provision for the 
filing of such notice in the office of a registrar or recorder 
of deeds, “then such liens shall not be valid in that state 
against any mortgagee, purchaser or judgment creditor 
until such notice shall be filed” in the appropriate office.



334 OCTOBER TERM, 1942.

Opinion of the Court. 317U.S.

Michigan has made provision for filing notices of such tax 
liens in the offices of the registers of deeds in the counties 
of the state. § 3746, Compiled Laws of Michigan, 1929.

The part of R. S. § 3186 imposing the lien was enacted 
in 1866, 14 Stat. 107. The provision for filing notice of 
government tax liens was added by amendment of March 
4,1913, 37 Stat. 1016. Before the amendment this Court 
had held in United States v. Snyder, 149 U. S. 210; cf. 
United States v. Curry, 201 F. 371,374, that in the absence 
of a federal statute requiring government tax liens to be 
recorded they are superior to subsequent mortgages.

Petitioner contends that Congress, in enacting § 209 
of the Revenue Act of 1916, which, with amendments, 
became § 315 (a) of the Revenue Act of 1926, did not im-
pose an independent lien but merely made expressly appli-
cable to the federal estate tax the lien created by R. S. 
§ 3186, modifying that lien in some respects as will be 
further noted. It urges that save where inconsistent with 
the express terms of § 315 (a), all provisions of R. S. 
§ 3186 are made applicable to the estate tax lien by reason 
of § 211 of the Revenue Act of 1916, which provides:
“That all administrative, special, and general provisions 
of law, including the laws in relation to the assessment and 
collection of taxes not heretofore specifically repealed are 
hereby made to apply to this title so far as applicable and 
not inconsistent with its provisions.”
But we think that the differences between R. S. § 3186 
and § 315 (a), and their legislative history as separate en-
actments, indicate that each was intended to operate 
independently of the other.

Section 3186 refers only to liens which are made such by 
that section. Section 315 (a) authorizes the lien for estate 
taxes and makes no reference to R. S. § 3186 or to any 
requirement for recording notice of the lien. The lien of 
R. S. § 3186 is upon all the property of the person liable
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for the tax, while the lien of § 315 (a) attaches only to the 
property included in and taxed as the gross estate not used 
to pay administration expenses. The lien of R. S. § 3186 
continues until the tax liability is paid while the lien of 
§ 315 (a) continues for ten years from the death of the 
decedent. Of particular significance is the difference in 
time when the liens attach under the two sections. Under 
R. S. § 3186 there is no lien and no notice can be recorded 
until there has been a demand by the collector and a refusal 
to pay it by the taxpayer. Under § 315 (a), as has been 
stated, the lien arises on the death of the decedent and 
becomes effective against purchasers and mortgagees with-
out assessment or demand and obviously before it would 
be possible to record a notice of lien under the provisions 
of R. S. § 3186.

Since the enactment of the Revenue Act of 1916, R. S. 
§ 3186 has been amended four times,1 and § 209 of the 
Revenue Act of 1916 (which became § 315 (a) of the 1926 
Act) has been amended twice and twice reenacted without 
amendment.1 2 With one exception, in none of the amend-
ments or reenactments of the one section was any reference 
made to the other. Section 409 of the Revenue Act of 
1921 added a provision to the estate tax lien section author-
izing the Commissioner under certain circumstances to 
release the lien. A similar provision was not added to 
R. S. § 3186 until the Revenue Act of 1928. By § 613 of 
that Act, § 3186 was amended to provide for such release, 
the amendment, by subsection (f), being made applicable

1 Act of Feb. 26, 1925, 43 Stat. 994; Revenue Act of 1928, § 613, 45 
Stat. 875; Revenue Act of 1934, § 509, 48 Stat. 757; Revenue Act of 
1939, § 401,53 Stat. 882. The section is now §§ 3670-77 of the Internal 
Revenue Code.

2 Revenue Act of 1919, §409, 40 Stat. 1100; Revenue Act of 1921, 
§409, 42 Stat. 283; Revenue Act of 1924, §315 (a), 43 Stat. 312; 
Revenue Act of 1926, §315 (a), 44 Stat. 80. The section is now 
§ 827 of the Internal Revenue Code.
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to “a lien in respect of any internal revenue tax, whether 
or not the lien was imposed by this section.”

At the same time, the release provision of § 315 (a) was 
repealed. By § 809 of the Revenue Act of 1932, however, 
the latter was reenacted, it having been discovered that 
there was need for a provision authorizing release of 
the estate tax lien prior to assessment. H. Rep. No. 708, 
72d Cong. 1st Sess. 50. Moreover it is not without sig-
nificance that Congress, in enacting a gift tax in the Reve-
nue Act of 1932, provided in § 510 of that Act that the 
gift tax should be a lien on the property passing to the 
donee, using words almost identical to these of § 315 (a). 
The Committee Reports state that “by this provision there 
is imposed a lien additional to that imposed by section 
3186 of the Revised Statutes.” H. Rep. No. 708, 72d 
Cong. 1st Sess. 30; Sen. Rep. No. 665, 72d Cong. 1st Sess. 
42. This history and the differences between the pro-
visions already noted, would seem to compel the con-
clusion that § 315 (a) was intended to operate independ-
ently of R. S. § 3186, and that the estate tax lien created 
by the former is not subject to the latter’s requirement of 
recordation.

Sections 313 (b) and (c) lend support to this conclusion. 
Subsection (b) sets up a procedure whereby the Commis-
sioner may be required to certify the amount of the tax 
due and in that event subsection (c) releases any part of 
the gross estate subsequently acquired by a bona fide pur-
chaser, from any lien for a deficiency in the tax which may 
be thereafter assessed—a procedure which would have 
afforded adequate protection to petitioner from any defi-
ciency lien in this case. These provisions not only recog-
nize that the lien comes into existence before the tax is 
assessed or demanded, but they are unnecessary and in-
operative if notice of the lien is required by R. S. § 3186 to 
be recorded.
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It is evident from a comparison of the two sections that 
Congress, in providing for the estate tax lien, has pro-
ceeded on the assumption that in the case of the tax on 
property passing at death and which is distributed in 
consequence of the death, there is greater need of a lien 
in advance of assessment and demand for payment of the 
tax than in the case of other types of taxes; and that there 
is less need for protection of third persons by a recorded 
notice of the lien when the property passing at death is 
normally dealt with by probate and estate tax proceedings 
of public notoriety.

This is emphasized by the provisions of § 315 (b) which 
relieve bona fide purchasers of property transferred inter 
vivos by the decedent in contemplation of death, from 
the lien which in the case of property transferred at death 
is enforcible against such purchasers. This provision, 
like § 313 (c) would be unnecessary if R. S. § 3186 required 
notice of the lien to be recorded. The conclusion seems 
inescapable that the two sections apply independently, 
each of the other, at least to the extent that notice of the 
lien authorized by § 315 (a) is not required to be recorded 
under R. S. § 31^6. Whether the lien created by § 315 (a) 
could be recorded by the procedures established by § 3186 
and state statutes enacted in accordance with that section 
need not now be decided.

Petitioner also insists that the statute violates the Fifth 
Amendment by authorizing an unrecorded tax lien against 
the property mortgaged to it and withholding such a lien 
against innocent purchasers of property which a decedent 
had transferred inter vivos in contemplation of death. 
Unlike the Fourteenth Amendment, the Fifth contains no 
equal protection clause and it provides no guaranty 
against discriminatory legislation by Congress. LaBelle 
Iron Works v. United States, 256 U. S. 377, 392; Steward 
Machine Co. v. Davis, 301 U. S. 548, 584-585; Sunshine 
Coal Co. v. Adkins, 310 U. S. 381, 400, 401; Helvering v.

503873—43-----29
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Lerner Stores Co., 314 U. S. 463, 468. Even if discrim-
inatory legislation may be so arbitrary and injurious in 
character as to violate the due process clause of the Fifth 
Amendment, see Steward Machine Co. v. Davis, supra, 
585; Currin v. Wallace, 306 U. S. 1, 13, no such case is 
presented here.

For reasons already indicated we think there is adequate 
basis for the distinction made by the statute between 
innocent purchasers of property which passes at the dece-
dent’s death and those of property which he conveyed in 
his lifetime in anticipation of death. As we have pointed 
out, the estate tax status of property passing at decedent’s 
death is more readily ascertained than that of property 
which he has conveyed away in his lifetime and which so 
far as normal probate and tax proceedings are concerned 
would not appear to be related to his estate or taxable as 
a part of it. We do not find in such a classification any 
basis for saying that the discrimination in the statute is 
so arbitrary as to violate due process.

Affirmed.

Mr . Justice  Murphy  took no part in the consideration 
or decision of this case.

MICHIGAN et  al . v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT.

No. 214. Argued December 9, 10, 1942.—Decided January 4, 1943

A federal tax lien on private real estate, securing a federal estate tax, 
takes precedence over later liens securing state taxes. P. 340.

127 F. 2d 64, affirmed.

Certi orari , post, p. 607, to review a judgment affirming 
a judgment of the District Court, 41 F. Supp. 41, enforc-
ing a federal estate tax lien.
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Mr. John H. Witherspoon, with whom Messrs. Herbert 
J. Rushton, Attorney General of Michigan, Daniel J. 
O’Hara, Assistant Attorney General, James H. Lee, Wil-
liam E. Dowling, and Samuel Brezner were on the brief, 
for petitioners.

Mr. J. Louis Monarch, with whom Solicitor General 
Fahy, Assistant Attorney General Clark, and Messrs. 
Sewall Key, Alvin J. Rockwell, and Valentine Brookes 
were on the brief, for the United States.

Messrs. Francis P. Burns and Charles S. Rhyne filed a 
brief on behalf of the National Institute of Municipal Law 
Officers, as amicus curiae, urging reversal.

Mr . Chief  Justic e  Stone  delivered the opinion of the 
Court.

This is a companion case to Detroit Bank v. United 
States, ante, p. 329. It involves the lien for estate taxes 
asserted by the Government and considered in our opinion 
in that case.

Petitioners, the City of Detroit, the County of Wayne, 
and the State of Michigan, assert liens for city, county and 
state taxes on the real estate in question, accruing subse-
quent to the federal estate tax lien. As defendants in the 
suit brought by the Government to foreclose the lien, they 
attack it on all the grounds considered and rejected in our 
opinion in the Detroit Bank case. They also contend that 
the state liens are given superiority over the federal lien 
by virtue of state statutes. Section 3429 of the Compiled 
Laws of Michigan, 1929, as amended by Act No. 38 of the 
Extra Session of 1934, declares that taxes “shall become a 
ben upon such real property” on specified dates following 
tneir assessment and, as construed by petitioners, states 
that they shall be a “first lien, prior, superior, and para-
mount.” Section 3746 authorizes the filing of notice of 
liens as provided in R. S. § 3186, in the offices of registers
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of deeds in the counties of Michigan. Petitioners contend 
that these and other statutory provisions as construed by 
Michigan courts give superiority to state tax liens over 
other unrecorded liens, including the present estate tax lien 
of the federal Government.

We do not stop to inquire whether this construction of 
the state statutes is the correct one, for we think the argu-
ment ignores the effect of a lien for federal taxes under the 
supremacy clause of the Constitution. The establishment 
of a tax lien by Congress is an exercise of its constitutional 
power “to lay and collect taxes.” Article I, § 8 of the Con-
stitution. United States v. Snyder, 149 U. S. 210. And 
laws of Congress enacted pursuant to the Constitution are 
by Article VI of the Constitution declared to be “the su-
preme Law of the Land; and the Judges in every State 
shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.”

“It is of the very nature and essence of a lien, that no 
matter into whose hands the property goes, it passes cum 
onere.” Burton v. Smith, 13 Pet. 464, 483; Rankin v. 
Scott, 12 Wheat. 177, 179; Howard v. Railway Co., 101 
U. S. 837, 845. Hence it is not debatable that a tax lien 
imposed by a law of Congress, as we have held the present 
lien is imposed, cannot, without the consent of Congress, 
be displaced by later liens imposed by authority of any 
state law or judicial decision. United States v. Snyder, 
supra; United States v. Greenville, 118 F. 2d 963. 
Similarly we held that the priority of payment commanded 
by R. S. § 3466 could not be set aside by state legislation. 
United States v. Texas, 314 U. S. 480,486; Spokane County 
v. United States, 279 U. S. 80; New York v. Maclay, 288 
U. S. 290; cf. Missouri v. Ross, 299 U. S. 72.

As the federal lien with which we are here concerne 
attached to private property prior to the acquisition o
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any interest in that property by the state, we need not 
consider the extent to which Congress may give, or in-
tended by § 315 (a) to give, priority to a federal lien over a 
previously perfected state lien. Compare New York v. 
Maclay, supra, 292; Spokane County v. United States, 
supra, 95; United States v. Texas, supra, 484—6.

Affirmed.

Mr . Justice  Murph y  took no part in the consideration 
or decision of this case.

PARKER, DIRECTOR OF AGRICULTURE, et  al . v . 
BROWN.

app eal  fro m the  district  court  of  the  united  stat es
FOR THE SOUTHERN DISTRICT OF CALIFORNIA.

No. 46. Argued May 5, 1942 (No. 1040, 1941 Term). Reargued 
October 12, 13, 1942.—Decided January 4, 1943.

1. A suit in a federal court to enjoin enforcement of a state agricultural 
proration program, in which the validity of the program is chal-
lenged as in conflict with federal antitrust laws, is a suit “arising 
under” a “law regulating commerce” and is maintainable without 
regard to the amount in controversy. 28 U. S. C. § 41 (1), (8). 
P. 349.

2. A majority of the Court are of opinion that this suit to enjoin en-
forcement of a marketing plan adopted under the California Agri-
cultural Prorate Act is within the equity jurisdiction of the district 
court, since the complaint alleges and the evidence shows threatened 
irreparable injury to the complainant’s business and threatened 
prosecutions by reason of his having marketed his crop under the 
protection of the district court’s injunction. P. 349.

3. A prorate marketing program under the California Agricultural 
Prorate Act, adopted by the State for regulating the handling, dis-
position, and prices of raisins produced in California, a large part of 
which go into interstate and foreign commerce, held not within the 
intended scope of, and not a violation of, the Sherman Act. P. 350.
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4. A program pursuant to the California Agricultural Prorate Act for 
marketing the 1940 raisin crop, adopted with the collaboration of 
officials of the U. S. Department of Agriculture and aided by loans 
from the Commodity Credit Corporation recommended by the Sec-
retary of Agriculture, held not in conflict with the federal Agricultural 
Marketing Agreement Act of 1937, where the Secretary had not 
proposed or promulgated any order under that Act applicable to 
the marketing of raisins. Pp. 352, 358.

5. The marketing program for the 1940 raisin crop, adopted pursuant 
to the California Agricultural Prorate Act, the declared purpose of 
which is to “conserve the agricultural wealth of the State” and to 
“prevent economic waste in the marketing of agricultural products” 
of the State, and which operates to eliminate competition among 
producers in respect of the terms of sale (including the price) of the 
crop and to impose restrictions on the sale and distribution to buyers 
who subsequently sell and ship in interstate commerce, held a regu-
lation of state industry of local concern which, in the circumstances 
detailed in the opinion, is not prohibited by the commerce clause in 
the absence of Congressional legislation prohibiting or regulating 
transactions affected by the state program. Pp. 359, 368.

(1) The restrictions which the state program imposes upon the 
intrastate sale of a commodity by its producer to a processor 
who contemplates doing, and in fact does, work upon the commodity 
before packing it and shipping it in interstate commerce, do not 
violate the Commerce Clause. P. 359.

(2) Lemke v. Farmers Grain Co., 258 U. S. 50, and Shafer v 
Farmers Grain Co., 268 U. S. 189, distinguished. P. 361.

(3) When Congress has not exerted its power under the Com-
merce Clause, and state regulation of matters of local concern is so 
related to interstate commerce that it also operates as a regulation 
of that commerce, the reconciliation of such power of Congress with 
that reserved to the State is to be attained by the accommodation 
of the competing demands of the state and national interests in-
volved. P. 362.

(4) State regulations affecting interstate commerce are to be 
sustained, not because they are “indirect” rather than “direct, not 
because they affect rather than command the operations of intersta e 
commerce, but because, upon a consideration of all the relevant facts
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and circumstances, the matter appears an appropriate one for local 
regulations, for which there may be wide scope without materially 
obstructing the free flow of commerce. P. 362.

(5) Examination of the evidence in this case and of available data 
of the raisin industry in California, of which the Court may take 
judicial notice, leaves no doubt that the evils attending the produc-
tion and marketing of raisins in that State present a problem local 
in character and urgently demanding state action for the economic 
protection of those engaged in one of its important industries. 
P. 363.

(6) Where the Secretary of Agriculture, who could have adopted 
a marketing program for raisins under the federal Agricultural 
Marketing Agreement Act, has instead, as that Act authorizes, 
cooperated in promoting the state marketing program, the court 
cannot say that the effect of the state program on interstate com-
merce is one which the Commerce Clause forbids. And particularly 
should state regulation of local matters be sustained where its effect 
on commerce is one which it has been the policy of Congress, by its 
legislation, to encourage. P. 368.

39 F. Supp. 895, reversed.

Appeal  from a decree of a district court of three judges 
enjoining the enforcement, against the appellee, of a mar-
keting program adopted pursuant to the California Agri-
cultural Prorate Act.

Messrs. Walter L. Bowers, Deputy Attorney General of 
California, and Strother P. Walton, with whom Messrs. 
Bari Warren, Attorney General, and W. R. Augustine, 
Deputy Attorney General, were on the briefs, for appel-
lants on the reargument. Mr. Walter L. Bowers argued 
the cause for appellants on the original argument.

Mr. G. Levin Aynesworth, with whom Mr. Christian 
M. Ozias was on the brief, for appellee.

Dy special leave of Court, Mr. Robert L. Stern, with 
whom Solicitor General Fahy, Assistant Attorney General 
Arnold, and Messrs. Charles H. Weston and Robert H.
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Shields were on the brief, for the United States, as amicus 
curiae, asserting that the state program, though not in-
consistent with federal agricultural legislation, was invalid 
under the Sherman Act and the Commerce Clause.

Mr . Chief  Justice  Stone  delivered the opinion of the 
Court.

The questions for our consideration are whether the 
marketing program adopted for the 1940 raisin crop under 
the California Agricultural Prorate Act1 is rendered in-
valid (1) by the Sherman Act, or (2) by the Agricultural 
Marketing Agreement Act of 1937, as amended, 7 U. S. C. 
§§ 601, et seq., or (3) by the Commerce Clause of the 
Constitution.

Appellee, a producer and packer of raisins in California, 
brought this suit in the district court to enjoin appellants— 
the State Director of Agriculture, Raisin Proration Zone 
No. 1, the members of the State Agricultural Prorate Ad-
visory Commission and of the Program Committee for 
Zone No. 1, and others charged by the statute with the 
administration of the Prorate Act—from enforcing, as to 
appellee, a program for marketing the 1940 crop of raisins 
produced in “Raisin Proration Zone No. 1.” After a trial 
upon oral testimony, a stipulation of facts and certain 
exhibits, the district court held that the 1940 raisin mar-
keting program was an illegal interference with and undue 
burden upon interstate commerce and gave judgment for 
appellee granting the injunction prayed for. 39 F. Supp. 
895. The case was tried by a district court of three judges *

xAct of June 5, 1933, ch. 754, Statutes of California of 1933, as 
amended by chs. 471 and 743, Statutes of 1935; ch. 6, Extra Session, 
1938; chs. 363, 548 and 894, Statutes of 1939; and chs. 603, 1150 and 
1186, Statutes of 1941. Its constitutionality under both Federal and 
State Constitutions was sustained by the California Supreme Court in 
Agricultural Prorate Commission v. Superior Court, 5 Cal. 2d 550, 55 
P. 2d 495.
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and comes here on appeal under § § 266 and 238 of the 
Judicial Code as amended, 28 U. S. C. §§ 380, 345.

As appears from the evidence and from the findings of 
the district court, almost all the raisins consumed in the 
United States, and nearly one-half of the world crop, are 
produced in Raisin Proration Zone No. 1. Between 90 
and 95 per cent of the raisins grown in California are ulti-
mately shipped in interstate or foreign commerce.

The harvesting and marketing of the crop in California 
follows a uniform procedure. The grower of raisins picks 
the bunches of grapes and places them for drying on trays 
laid between the rows of vines. When the grapes have 
been sufficiently dried he places them in “sweat boxes” 
where their moisture content is equalized. At this point 
the curing process is complete. The growers sell the 
raisins and deliver them in the “sweat boxes” to handlers 
or packers whose plants are all located within the Zone. 
The packers process them at their plants and then ship 
them in interstate commerce. Those raisins which are 
to be marketed in clusters are sometimes merely packed, 
unstemmed, in suitable containers, but are more often 
cleaned, fumigated, and, wffien necessary, steamed to make 
the stems pliable. Most of the raisins are not sold in 
clusters; such raisins are stemmed before packing, and 
most packers also clean, grade and sort them. One variety 
is also seeded before packing.

The packers sell their raisins through agents, brokers, 
jobbers and other middlemen, principally located in other 
states or foreign countries. Until he is ready to ship the 
raisins the packer stores them in the form in which they 
have been received from producers. The length of time 
that the raisins remain at the packing plants before proc-
essing and shipping varies from a few days up to two 
years, depending upon the packer’s current supply of 
raisins and the market demand. The packers frequently 
place orders with producers for fall delivery, before the 
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crop is harvested, and at the same time enter into con-
tracts for the sale of raisins to their customers. In recent 
years most packers have had a substantial “carry over” 
of stored raisins at the end of each crop season, which are 
usually marketed before the raisins of the next year’s crop 
are marketed.

The California Agricultural Prorate Act authorizes the 
establishment, through action of state officials, of pro-
grams for the marketing of agricultural commodities pro-
duced in the state, so as to restrict competition among the 
growers and maintain prices in the distribution of their 
commodities to packers. The declared purpose of the Act 
is to “conserve the agricultural wealth of the State” and 
to “prevent economic waste in the marketing of agricul-
tural products” of the state. It authorizes (§3) the crea-
tion of an Agricultural Prorate Advisory Commission of 
nine members, of which a state official, the Director of 
Agriculture, is ex-officio a member. The other eight mem-
bers are appointed for terms of four years by the Gov-
ernor and confirmed by the Senate, and are required to 
take an oath of office. § 4.

Upon the petition of ten producers for the establishment 
of a prorate marketing plan for any commodity within a 
defined production zone (§8), and after a public hearing 
(§9), and after making prescribed economic findings 
(§ 10) showing that the institution of a program for the 
proposed zone will prevent agricultural waste and conserve 
agricultural wealth of the state without permitting 
unreasonable profits to producers, the Commission is 
authorized to grant the petition. The Director, with the 
approval of the Commission, is then required to select a 
program committee from among nominees chosen by the 
qualified producers within the zone, to which he may add 
not more than two handlers or packers who receive the 
regulated commodity from producers for marketing. 
§§11,14,15.
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The program committee is required (§ 15) to formulate a 
proration marketing program for the commodity produced 
in the zone, which the Commission is authorized to approve 
after a public hearing and a “finding that the program is 
reasonably calculated to carry out the objectives of the 
Act.” The Commission may, if so advised, modify the 
program and approve it as modified. If the proposed pro-
gram, as approved by the Commission, is consented to by 
65 per cent in number of producers in the zone owning 51 
per cent of the acreage devoted to production of the regu-
lated crop, the Director is required to declare the program 
instituted. § 16.

Authority to administer the program, subject to the 
approval of the Director of Agriculture, is conferred on the 
program committee. §§ 6, 18, 22. Section 22.5 declares 
that it shall be a misdemeanor, which is punishable by fine 
and imprisonment (Penal Code § 19), for any producer to 
sell or any handler to receive or possess without proper 
authority any commodity for which a proration program 
has been instituted. Like penalty is imposed upon any 
person who aids or abets in the commission of any of the 
acts specified iq the section, and it is declared that each 
“infraction shall constitute a separate and distinct offense.” 
Section 25 imposes a civil liability of $500 “for each and 
every violation” of any provision of a proration program.

The seasonal proration marketing program for raisins, 
with which we are now concerned, became effective on 
September 7,1940. This provided that the program com-
mittee should classify raisins as “standard,” “substandard,” 
and “inferior” ; “inferior” raisins are those which are unfit 
for human consumption, as defined in the Federal Food, 
Drug and Cosmetic Act, 21 U. S. C. §§ 301 et seq. The 
committee is required to establish receiving stations within 
the zone to which every producer must deliver all raisins 
which he desires to market. The raisins are graded at 
these stations. All inferior raisins are to be placed in the
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“inferior raisin pool,” to be disposed of by the committee 
“only for assured by-product and other diversion pur-
poses.” All substandard raisins, and at least 20 per cent 
of the total standard and substandard raisins produced, 
must be placed in a “surplus pool.” Raisins in this pool 
may also be disposed of only for “assured by-product and 
other diversion purposes,” except that under certain cir-
cumstances the program committee may transfer standard 
raisins from the surplus pool to the stabilization pool. 
Fifty per cent of the crop must be placed in a “stabiliza-
tion pool.”

Under the program the producer is permitted to sell 
the remaining 30 per cent of his standard raisins, de-
nominated “free tonnage,” through ordinary commercial 
channels, subject to the requirement that he obtain a 
“secondary certificate” authorizing such marketing and 
pay a certificate fee of $2.50 for each ton covered by the 
certificate. Certification is stated to be a device for con-
trolling “the time and volume of movement” of free ton-
nage into such ordinary commercial channels. Raisins 
in the stabilization pool are to be disposed of by the com-
mittee “in such manner as to obtain stability in the market 
and to dispose of such raisins,” but no raisins (other than 
those subject to special lending or pooling arrangements 
of the Federal Government) can be sold by the committee 
at less than the prevailing market price for raisins of 
the same variety and grade on the date of sale. Under 
the program the committee is to make advances to pro-
ducers of from $25 to $27.50 a ton, depending upon the 
variety of raisins, for deliveries into the surplus pool, and 
from $50 to $55 a ton for deliveries into the stabilization 
pool. Thg committee is authorized to pledge the raisins 
held in those pools in order to secure funds to finance pool 
operations and make advances to growers.

Appellee’s bill of complaint challenges the validity of 
the proration program as in violation of the Commerce
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Clause and the Sherman Act; in support of the decree of 
the district court he also urges that it conflicts with and 
is superseded by the Federal Agricultural Marketing 
Agreement Act of 1937. The complaint alleges that he 
is engaged within the marketing zone both in producing 
and in purchasing and packing raisins for sale and ship-
ment interstate; that before the adoption of the program 
he had entered into contracts for the sale of 1940 crop 
raisins; that, unless enjoined, appellants will enforce the 
program against appellee by criminal prosecutions and 
will prevent him from marketing his 1940 crop, from ful-
filling his sales contracts, and from purchasing for sale 
and selling in interstate commerce raisins of that crop.

Appellee’s allegations of irreparable injury are in gen-
eral terms, but it appears from the evidence that he had 
produced 200 tons of 1940 crop raisins; that he had con-
tracted to sell 76214 tons of the 1940 crop; that he had 
dealt in 2,000 tons of raisins of the 1939 crop, and expected 
to sell, if the challenged program were not in force, 3,000 
tons of the 1940 crop at $60 a ton; that the pre-season 
price to growers of raisins of the 1940 crop, before the pro-
gram became effective, was $45 per ton, and that immedi-
ately afterward it rose to $55 per ton or higher. It also 
appears that, the district court having awarded the final 
injunction prayed, appellee has proceeded with the mar-
keting of his 1940 crop and has disposed of all except 
twelve tons, which remain on hand. Although the district 
court found that the amount in controversy exceeds $3,000, 
we are of opinion that as the complaint assails the validity 
of the program under the anti-trust laws, 15 U. S. C. 
S§ 1-33, the suit is one “arising under” a “law regulating 
commerce”; and allegation and proof of the jurisdictional 
amount are not required. 28 U. S. C. §§41 (1), (8); 
Leyton v. Railway Express Agency, 316 U. S. 350. The 
Majority of the Court is also of opinion that the suit is 
within the equity jurisdiction of the court, since the com-
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plaint alleges, and the evidence shows, threatened irrepa-
rable injury to respondent’s business and threatened 
prosecutions by reason of his having marketed his crop 
under the protection of the district court’s decree.

Validity of the Prorate Program under the Sherman Act.

Section 1 of the Sherman Act, 15 U. S. C. § 1, makes 
unlawful “every contract, combination ... or conspiracy, 
in restraint of trade or commerce among the several 
States.” And § 2, 15 U. S. C. § 2, makes it unlawful to 
“monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several 
States.” We may assume for present purposes that the 
California prorate program would violate the Sherman 
Act if it were organized and made effective solely by virtue 
of a contract, combination or conspiracy of private persons, 
individual or corporate. We may assume also, without de-
ciding, that Congress could, in the exercise of its commerce 
power, prohibit a state from maintaining a stabilization 
program like the present because of its effect on interstate 
commerce. Occupation of a legislative “field” by Con-
gress in the exercise of a granted power is a familiar 
example of its constitutional power to suspend state laws. 
See Adams Express Co. n . Croninger, 226 U. S. 491, 505; 
Napier v. Atlantic Coast Line, 272 U. S. 605,607; Missouri 
Pacific R. Co. n . Porter, 273 U. S. 341; Illinois Gas Co. V. 
Public Service Co., 314 U. S. 498, 510.

But it is plain that the prorate program here was never 
intended to operate by force of individual agreement or 
combination. It derived its authority and its efficacy from 
the legislative command of the state and was not intended 
to operate or become effective without that command. We 
find nothing in the language of the Sherman Act or in its 
history which suggests that its purpose was to restrain a 
state or its officers or agents from activities directed by its
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legislature. In a dual system of government in which, 
under the Constitution, the states are sovereign, save only 
as Congress may constitutionally subtract from their 
authority, an unexpressed purpose to nullify a state’s 
control over its officers and agents is not lightly to be 
attributed to Congress.

The Sherman Act makes no mention of the state as 
such, and gives no hint that it was intended to restrain 
state action or official action directed by a state. The 
Act is applicable to “persons” including corporations (§7), 
and it authorizes suits under it by persons and corporations 
(§ 15). A state may maintain a suit for damages under it, 
Georgia v. Evans, 316 U. S. 159, but the United States may 
not, United States v. Cooper Corp., 312 U. S. 600—con-
clusions derived not from the literal meaning of the words 
“person” and “corporation” but from the purpose, the 
subject matter, the context and the legislative history of 
the statute.

There is no suggestion of a purpose to restrain state 
action in the Act’s legislative history. The sponsor of the 
bill which was ultimately enacted as the Sherman Act 
declared that it prevented only “business combinations.” 
21 Cong. Rec. 2562, 2457; see also at 2459, 2461. That its 
purpose was to suppress combinations to restrain competi-
tion and attempts to monopolize by individuals and corpo-
rations, abundantly appears from its legislative history. 
See Apex Hosiery Co. v. Leader, 310 U. S. 469, 492-93 and 
n. 15; United States v. Addyston Pipe & Steel Co., 85 F. 
271, affirmed 175 U. S. 211; Standard Oil Co. v. United 
States, 221 U. S. 1, 54-58.

True, a state does not give immunity to those who 
violate the Sherman Act by authorizing them to violate it, 
or by declaring that their action is lawful, Northern Se-
curities Co. v. United States, 193 U. S. 197, 332, 344-47; 
and we have no question of the state or its municipality 
becoming a participant in a private agreement or combina-
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tion by others for restraint of trade, cf. Union Pacific R. 
Co. v. United States, 313 U. S. 450. Here the state com-
mand to the Commission and to the program committee 
of the California Prorate Act is not rendered unlawful by 
the Sherman Act since, in view of the latter’s words and 
history, it must be taken to be a prohibition of individual 
and not state action. It is the state which has created 
the machinery for establishing the prorate program. Al-
though the organization of a prorate zone is proposed by 
producers, and a prorate program, approved by the Com-
mission, must also be approved by referendum of pro-
ducers, it is the state, acting through the Commission, 
which adopts the program and which enforces it with 
penal sanctions, in the execution of a governmental policy. 
The prerequisite approval of the program upon refer-
endum by a prescribed number of producers is not the 
imposition by them of their will upon the minority by 
force of agreement or combination which the Sherman Act 
prohibits. The state itself exercises its legislative au-
thority in making the regulation and in prescribing the 
conditions of its application. The required vote on the 
referendum is one of these conditions. Compare Currin 
v. Wallace, 306 U. S. 1, 16; Hampton & Co. v. United 
States, 276 U. S. 394, 407; Wickard v. Filburn, ante, 
p. 111.

The state in adopting and enforcing the prorate pro-
gram made no contract or agreement and entered into no 
conspiracy in restraint of trade or to establish monopoly 
but, as sovereign, imposed the restraint as an act of gov-
ernment which the Sherman Act did not undertake to 
prohibit. Olsen v. Smith, 195 U. S. 332, 344-45; cf. Low-
enstein v. Evans, 69 F. 908, 910.

Validity of the Program Under the Agricultural 
Marketing Agreement Act.

The Agricultural Marketing Agreement Act of 1937, 
50 Stat. 246, 7 U, S, C, H 601 et seq., authorizes the Secre-
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tary of Agriculture to issue orders limiting the quantity 
of specified agricultural products, including fruits, which 
may be marketed “in the current of ... or so as directly 
to burden, obstruct, or affect interstate or foreign com-
merce.” Such orders may allot the amounts which han-
dlers may purchase from any producer by means which 
equalize the amount marketed among producers; may pro-
vide for the control and elimination of surpluses and for 
the establishment of reserve pools of the regulated prod-
uce. § 8c (6). The federal statute differs from the Cali-
fornia Prorate Act in that its sanction falls upon handlers 
alone while the state act (§ 22.5 (3)) applies to growers 
and extends also to handlers so far as they may unlawfully 
receive or have in their possession within the state any 
commodity subject to a prorate program.

We may assume that the powers conferred upon the 
Secretary would extend to the control of surpluses in the 
raisin industry through a pooling arrangement such as 
was promulgated under the California Prorate Act in the 
present case. See United States v. Rock Royal Co-op., 
307 TJ. S. 533; Currin v. Wallace, supra. We may assume 
also that a stabilization program adopted under the Agri-
cultural Marketing Agreement Act would supersede the 
state act. But the federal act becomes effective only if a 
program is ordered by the Secretary. Section 8c (3) pro-
vides that whenever the Secretary of Agriculture “has 
reason to believe” that the issuance of an order will tend 
to effectuate the declared policy of the Act with respect 
to any commodity, he shall give due notice of an op-
portunity for a hearing upon a proposed order, and § 8c (4) 
provides that after the hearing he shall issue an order if 
he finds and sets forth in the order that its issuance will 
tend to effectuate the declared policy of the Act with 
respect to the commodity in question. Since the Secre-
tary has not given notice of hearing and has not proposed 
or promulgated any order regulating raisins, it must be 

503873—13—30
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taken that he has no reason to believe that issuance of an 
order will tend to effectuate the policy of the Act.

The Secretary, by § 10 (i), is authorized “in order to 
effectuate the declared policy” of the Act, and “in order to 
obtain uniformity in the formulation, administration, and 
enforcement of Federal and State programs relating to the 
regulation of the handling of agricultural commodities,” 
to confer and cooperate with duly constituted authorities 
of any state. From this and the whole structure of the 
Act, it would seem that it contemplates that its policy may 
be effectuated by a state program either with or without 
the promulgation of a federal program by order of the 
Secretary. Cf. United States n . Rock Royal Co-op., supra. 
It follows that the adoption of an adequate program by 
the state may be deemed by the Secretary a sufficient 
ground for believing that the policies of the federal act will 
be effectuated without the promulgation of an order.

It is evident, therefore, that the Marketing Act contem-
plates the existence of state programs at least until such 
time as the Secretary shall establish a federal marketing 
program, unless the state program in some way conflicts 
with the policy of the federal act. The Act contemplates 
that each sovereign shall operate “in its own sphere but can 
exert its authority in conformity rather than in conflict 
with that of the other.” H. Rep. No. 1241, 74th Cong., 1st 
Sess. pp. 22-23; S. Rep. 1011, 74th Cong., 1st Sess. p. 15.2 
The only suggested possibility of conflict is between the 
declared purposes of the two acts. The object of the fed-
eral statute is stated to be the establishment, by exercise

2 See also 79 Cong. Rec. 9470,11149-50, 11153; Hearings Before the 
Senate Committee on Agriculture and Forestry on S. 1807 (Marc , 
1935) 29, 73; Hearings Before the House Committee on Agriculture 
(Feb.-March, 1935) 53, 178-9. The Agricultural Marketing Agree-
ment Act of 1937 was for the most part a reenactment of certain pro-
visions of the Agricultural Adjustment Act of 1933, 48 Stat. 31, as 
amended in 1935, 49 Stat. 753. Sec. 10 (i) was first introduced in 
1935, and reenacted without change in 1937.
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of the power conferred on the Secretary, of “orderly mar-
keting conditions for agricultural commodities in inter-
state commerce” such as will tend to establish “parity 
prices” for farm products,3 but with the further purpose 
that, in the interest of consumers, current consumptive 
demand is to be considered and that no action shall be 
taken for the purpose of maintaining prices above the 
parity level. § 2.

The declared objective of the California Act is to prevent 
excessive supplies of agricultural commodities from “ad-
versely affecting” the market, and although the statute 
speaks in terms of “economic stability” and “agricultural 
waste” rather than of price, the evident purpose and effect 
of the regulation is to “conserve agricultural wealth of the 
state” by raising and maintaining prices, but “without 
permitting unreasonable profits to producers.” § 10. The 
only possibility of conflict would seem to be if a state 
program were to raise prices beyond the parity price 
prescribed by the federal act, a condition which has not 
occurred.4

8 A “parity” price is one which will “give agricultural commodities 
a purchasing power with respect to articles that farmers buy, equiva-
lent to the purchasing power of agricultural commodities in the base 
period.” 7 U. S. C. § 602 (1). The parity price is computed by mul-
tiplying an index of prices paid by farmers for goods used in farm 
production, and for family living expenses, together with real estate 
taxes and interest on farm indebtedness, by the average price during 
the base period of the commodity in question. See Dept, of Agricul-
ture, Parity Prices, What They Are and How They Are Calculated 
(1942). The base period for commodities other than tobacco and 
potatoes is August 1909-July 1914. However, by 7 U. S. C. § 608e the 
period of August 1919-July 1929 or a part thereof may be used for 
any commodity as to which the Secretary finds and proclaims that 
adequate statistics for the 1909-14 period are not available.. By proc-
lamation dated June 26, 1942, the Secretary designated the period 
1919-1929 as the base period for raisins. 7 Fed. Reg. 4867.

4 The parity price for raisins on June 15, 1942, as published by the 
Department of Agriculture was $100.51 per ton. Preliminary figures
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That the Secretary has reason to believe that the state 
act will tend to effectuate the policies of*  the federal act 
so as not to require the issuance of an order under the 
latter is evidenced by the approval given by the Depart-
ment of Agriculture to the state program by the loan 
agreement between the state and the Commodity Credit 
Corporation.® By § 302 of the Agricultural Adjustment 
Act of 1938, 52 Stat. 43, 7 U. S. C. § 1302 (a), the Com-
modity Credit Corporation is authorized “upon the recom-
mendation of the Secretary and with the approval of the 
President, to make available loans on agricultural com-
modities . . .” The “amount, terms, and conditions” of 
such loans are to be “fixed by the Secretary, subject to 
the approval of the Corporation and the President.” Un-
der this authority the Commodity Credit Corporation 
made loans of $5,146,000 to Zone No. 1, secured by a

show the average price for the 1941-42 crop to be $80.60. Parity 
Prices, What They Are and How They Are Computed, supra, vii. 
Parity prices for raisins for previous years are not published. How-
ever they may be computed from the base period price of $105.80 
and the indices of prices paid by farmers published by the Depart-
ment of Agriculture in the statistical publications cited infra, note 9. 
Such computations for 1933 and subsequent years, supplied by the 
Department of Agriculture, indicate that while the price received by 
the farmer for the 1940 crop was $57.60 the parity price for 1940 was 
$80.41 and for 1941 was $86.76. They further indicate that raisin 
prices have not since 1933 equalled parity and that the field prices for 
all crops prior to that of 1941 have been from $15 to $40 per ton below 
parity.

8 The Commodity Credit Corporation was created by Executive 
Order No. 6340, October 16, 1933. It has been continued in existence 
by Acts of Congress, 49 Stat. 4; 50 Stat. 5; 53 Stat. 510. By Reorgani-
zation Plan No. I, 53 Stat. 1429, approved by Act of Congress, 53 Stat. 
813, and effective July 1,1939, the Corporation was transferred to the 
Department of Agriculture, to be “administered in such department 
under the general direction and supervision of the Secretary of Agri- 
culture.” By Executive Order No. 8219, Aug. 7, 1939, 4 Fed. Reg- 
3565, exclusive voting rights in its capital stock were vested in the 
Secretary.
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pledge of 109,000 tons of 1940 crop raisins in the surplus 
and stabilization pools. These loans were ultimately 
liquidated by sales of 76,000 tons to packers and 33,000 
tons to the Federal Surplus Marketing Administration, 
an agency of the Department of Agriculture,6 for relief 
distribution and for export under the Lend-Lease program.7 
The loans were conditional upon the adoption by the state 
of the present seasonal marketing program. We are in-
formed by the Government, which at our request filed a 
brief amicus curiae, that under the loan agreement prices 
and sales policies as to the pledged raisins were to be con-
trolled by a committee appointed by the Secretary, and 
that officials of the Department of Agriculture collaborated 
in drafting the 1940 state raisin program.

6 The Surplus Marketing Administration was created by Reorganiza-
tion Plan No. Ill, 45 Stat. 1232, approved 54 Stat. 231, effective June 
30,1940, as a consolidation of the Division of Marketing and Marketing 
Agreements of the Agricultural Adjustment Administration, and the 
Federal Surplus Commodities Corporation. The Surplus Commodi-
ties Corporation was incorporated on October 4, 1933, under the name 
of the Federal Surplus Relief Corporation. Its existence as “an agency 
of the United States under the direction of the Secretary of Agricul-
ture” was continued by Acts of Congress, 50 Stat. 323; 52 Stat. 38. 
The members of the Corporation are the Secretary of Agriculture, the 
Administrator of the Agricultural Adjustment Administration, and the 
Governor of the Farm Credit Administration.

As successor to the Corporation the Surplus Marketing Adminis-
tration exercises the authority given by § 32 of the Agricultural Adjust-
ment Act of 1935,7 U. S. C. § 612c, to use 30% of annual gross customs 
receipts to encourage the exportation, and the domestic consumption 
by persons in low income groups, of agricultural commodities, and to 
reestablish farmers’ purchasing power. As successor to the Division 
of Markets and Marketing Agreements, the Administration is charged 
with the enforcement of the Agricultural Marketing Agreement Act 
of 1937.

7 Report of the President of the Commodity Credit Corporation 
(1941) 14, 21; Wm. J. Cecil (Zone Agent, Raisin Proration Zone 
No. 1), The 1940 Raisin Program, 30 Calif. Dept, of Agriculture 
Bulletin 46.
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Section 302 of the Agricultural Adjustment Act of 1938 
requires the Commodity Credit Corporation to make non-
recourse loans to producers of certain agricultural products 
at specified percentages of the parity price, and authorizes 
loans on any agricultural commodity. The Government 
informs us that in making loans under the latter authority, 
§ 302 has been construed by the Department of Agricul-
ture as requiring the loans to be made only in order to 
effectuate the policy of federal agricultural legislation.8 
Section 2 of the Agricultural Adjustment Act of 1938 
declares it to be the policy of Congress to achieve the 
statutory objectives through loans. The Agricultural Ad-
justment Act of 1938 and the Agricultural Marketing 
Agreement Act of 1937 were both derived from the Agri-
cultural Adjustment Act of 1933, 48 Stat. 31, and are 
coordinate parts of a single plan for raising farm prices to 
parity levels. The conditions imposed by the Secretary 
of Agriculture in the loan agreement with the State of 
California, and the collaboration of federal officials in the 
drafting of the program, must be taken as an expression of 
opinion by the Department of Agriculture that the state 
program thus aided by the loan is consistent with the 
policies of the Agricultural Adjustment and Agricultural 
Marketing Agreement Acts. We find no conflict between 
the two acts and no such occupation of the legislative field 
by the mere adoption of the Agricultural Marketing 
Agreement Act, without the issuance of any order by the 
Secretary putting it into effect, as would preclude the 
effective operation of the state act.

We have no occasion to decide whether the same con-
clusion would follow if the state program had not been 
adopted with the collaboration of officials of the Depart-
ment of Agriculture and aided by loans from the Com-

8 See also Report of the President of the Commodity Credit Cor-
poration (1940) 4, 6.
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modify Credit Corporation recommended by the Secretary 
of Agriculture.

Validity of the Program under the Commerce Clause.

The court below found that approximately 95 per cent 
of the California raisin crop finds its way into interstate 
or foreign commerce. It is not denied that the proration 
program is so devised as to compel the delivery by each 
producer, including appellee, of over two-thirds of his 
1940 raisin crop to the program committee, and to subject 
it to the marketing control of the committee. The pro-
gram, adopted through the exercise of the legislative 
power delegated to state officials, has the force of law. 
It clothes the committee with power and imposes on it 
the duty to control marketing of the crop so as to enhance 
the price or at least to maintain prices by restraints on 
competition of producers in the sale of their crop. The 
program operates to eliminate competition of the pro-
ducers in the terms of sale of the crop, including price. 
And since 95 per cent of the crop is marketed in interstate 
commerce, the program may be taken to have a substantial 
effect on the commerce, in placing restrictions on the sale 
and marketing of a product to buyers who eventually sell 
and ship it in interstate commerce.

The question is thus presented whether in the absence 
of Congressional legislation prohibiting or regulating the 
transactions affected by the state program, the restrictions 
which it imposes upon the sale within the state of a com-
modity by its producer to a processor who contemplates 
doing, and in fact does, work upon the commodity before 
packing and shipping it in interstate commerce, violate 
the Commerce Clause.

The governments of the states are sovereign within their 
territory save only as they are subject to the prohibitions 
of the Constitution or as their action in some measure 
conflicts with powers delegated to the National Govern-



360 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

ment, or with Congressional legislation enacted in the 
exercise of those powers. This Court has repeatedly held 
that the grant of power to Congress by the Commerce 
Clause did not wholly withdraw from the states the au-
thority to regulate the commerce with respect to matters 
of local concern, on which Congress has not spoken. Min-
nesota Rate Cases, 230 U. S. 352, 399-400; South Carolina 
Highway Dept. v. Barnwell Bros., 303 U. S. 177, 187, et 
seq.; California v. Thompson, 313 U. S. 109, 113-14 and 
cases cited; Duckworth v. Arkansas, 314 U. S. 390. A 
fortiori there are many subjects and transactions of local 
concern not themselves interstate commerce or a part of 
its operations which are within the regulatory and taxing 
power of the states, so long as state action serves local ends 
and does not discriminate against the commerce, even 
though the exercise of those powers may materially affect 
it. Whether we resort to the mechanical test sometimes 
applied by this Court in determining when interstate com-
merce begins with respect to a commodity grown or manu-
factured within a state and then sold and shipped out of 
it—or whether we consider only the power of the state in 
the absence of Congressional action to regulate matters of 
local concern, even though the regulation affects or in 
some measure restricts the commerce—we think the 
present regulation is within state power.

In applying the mechanical test to determine when in-
terstate commerce begins and ends (see Federal Compress 
Co. v. McLean, 291 U. S. 17,21 and cases cited; Minnesota 
n . Blasius, 290 U. S. 1 and cases cited) this Court has fre-
quently held that for purposes of local taxation or regula-
tion “manufacture” is not interstate commerce even 
though the manufacturing process is of slight extent. 
Crescent Oil Co. v. Mississippi, 257 U. S. 129; Oliver Iron 
Cq . V. Lord, 262 U. S. 172; Utah Power & Light Co. v. Pfost, 
286 U. S. 165; Hope Gas Co. v. Hall, 274 U. S. 284; Heisler 
v. Thomas Colliery Co., 260 U. S. 245; Champlin Refining
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Co. v. Commission, 286 U. S. 210; Bay side Fish Co. v. 
Gentry, 297 U. S. 422. And such regulations of manufac-
ture have been sustained where, aimed at matters of local 
concern, they had the effect of preventing commerce in the 
regulated article. Kidd v. Pearson, 128 U. S. 1 ; Champlin 
Refining Co. v. Commission, supra; Sligh v. Kirkwood, 
237 U. S. 52; see Capital City Dairy Co. v. Ohio, 183 U. S. 
238,245; Thompson v. Consolidated Gas Co., 300 U. S. 55, 
77; cf. Bay side Fish Co. v. Gentry, supra. A state is also 
free to license and tax intrastate buying where the pur-
chaser expects in the usual course of business to resell in 
interstate commerce. Chassaniol v. Greenwood, 291 U. S. 
584. And no case has gone so far as to hold that a state 
could not license or otherwise regulate the sale of articles 
within the state because the buyer, after processing and 
packing them, will, in the normal course of business, sell 
and ship them in interstate commerce.

All of these cases proceed on the ground that the taxa-
tion or regulation involved, however drastically it may 
affect interstate commerce, is nevertheless not prohibited 
by the Commerce Clause where the regulation is imposed 
before any operation of interstate commerce occurs. Ap-
plying that test, the regulation here controls the dispo-
sition, including the sale and purchase, of raisins before 
they are processed and packed preparatory to interstate 
sale and shipment. The regulation is thus applied to 
transactions wholly intrastate before the raisins are ready 
for shipment in interstate commerce.

It is for this reason that the present case is to be dis-
tinguished from Lemke v. Farmers Grain Co., 258 U. S. 50, 
and Shafer v. Farmers Grain Co., 268 U. S. 189, on which 
appellee relies. There the state regulation held invalid 
was of the business of those who purchased grain within 
the state for immediate shipment out of it. The Court 
was of opinion that the purchase of the wheat for ship-
ment out of the state without resale or processing was a
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part of the interstate commerce. Compare Chassaniol v. 
Greenwood, supra.

This distinction between local regulation of those who 
are not engaged in commerce, although the commodity 
which they produce and sell to local buyers is ultimately 
destined for interstate commerce, and the regulation of 
those who engage in the commerce by selling the product 
interstate, has in general served, and serves here, as a 
ready means of distinguishing those local activities which, 
under the Commerce Clause, are the appropriate subject 
of state regulation despite their effect on interstate com-
merce. But courts are not confined to so mechanical a 
test. When Congress has not exerted its power under the 
Commerce Clause, and state regulation of matters of local 
concern is so related to interstate commerce that it also 
operates as a regulation of that commerce, the reconcili-
ation of the power thus granted with that reserved to the 
state is to be attained by the accommodation of the com-
peting demands of the state and national interests in-
volved. See Di Santo v. Pennsylvania, 273 U. S. 34, 44 
(with which compare California v. Thompson, supra); 
South Carolina Highway Dept. v. Barnwell Bros., supra; 
Milk Control Board v. Eisenberg Co., 306 U. S. 346; Illinois 
Gas Co. v. Public Service Co., 314 U. S. 498, 504-5.

Such regulations by the state are to be sustained, not 
because they are “indirect” rather than “direct,” see Di 
Santo v. Pennsylvania, supra; cf. Wickard v. Filburn, 
supra, not because they control interstate activities in 
such a manner as only to affect the commerce rather than 
to command its operations. But they are to be upheld 
because upon a consideration of all the relevant facts and 
circumstances it appears that the matter is one which 
may appropriately be regulated in the interest of the 
safety, health and well-being of local communities, and 
which, because of its local character, and the practical 
difficulties involved, may never be adequately dealt with
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by Congress. Because of its local character also there 
may be wide scope for local regulation without substan-
tially impairing the national interest in the regulation of 
commerce by a single authority and without materially 
obstructing the free flow of commerce, which were the 
principal objects sought to be secured by the Commerce 
Clause. See Minnesota Rate Cases, supra, 398-412; Cali-
fornia v. Thompson, supra, 113. There may also be, as 
in the present case, local regulations whose effect upon the 
national commerce is such as not to conflict but to coincide 
with a policy which Congress has established with respect 
to it.

Examination of the evidence in this case and of avail-
able data of the raisin industry in California, of which we 
may take judicial notice, leaves no doubt that the evils 
attending the production and marketing of raisins in that 
state present a problem local in character and urgently 
demanding state action for the economic protection of 
those engaged in one of its important industries.9 Be-
tween 1914 and 1920 there was a spectacular rise in price 
of all types of California grapes, including raisin grapes. 
The price of raisins reached its peak, $235 per ton, in 1921, 
and was followed by large increase in acreage with accom-
panying reduction in price. The price of raisins in most

9 The principal statistical sources are U. S. Tariff Commission, 
Grapes, Raisins and Wines, Report No. 134, Second Series, issued pur-
suant to 19 U. S. C. § 1332, and the following publications of the U. S. 
Department of Agriculture: Yearbook of Agriculture (published an-
nually until 1936); Agricultural Statistics (published annually since 
1936); Crops and Markets (published quarterly); Season Average 
Prices and Value of Production, Principal Crops, 1940 and 1941 (Dec. 
18,1941). For general discussions of the economic status of the raisin 
industry, see Grapes, Raisins and Wines, supra; Shear and Gould, Eco-
nomic Status of the Grape Industry, University of California, Agricul-
tural Experiment Station Bulletin No. 429 (1927); Shear and Howe, 
Factors Affecting California Raisin Sales and Prices, 1922-29, Gian-
nini Foundation of Agricultural Economics, Paper No. 20 (1931).



364 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

years since 1922 has ranged from $40 to $60 per ton but 
acreage continued to increase until 1926 and production 
reached its peak, 1,433,000 tons of raisin grapes and 290,000 
tons of raisins, in 1938. Since 1920 there has been a 
substantial carry over of 30 to 50% of each year’s crop. 
The result has been that at least since 1934 the industry, 
with a large increase in acreage and the attendant fall in 
price, has been unable to market its product and has been 
compelled to sell at less than parity prices and in some 
years at prices regarded by students of the industry as less 
than the cost of production.10 11

The history of the industry, at least since 1929, is a rec-
ord of a continuous search for expedients which would 
stabilize the marketing of the raisin crop and maintain 
a price standard which would bring fair return to the 
producers.11 It is significant of the relation of the local 
interest in maintaining this program to the national inter-
est in interstate commerce, that throughout the period 
from 1929 until the adoption of the prorate program for

10 Studies made under the auspices of the University of California 
indicate that the cost of production of Thompson Seedless raisins, in-
cluding the growers’ labor, a management charge, depreciation, and 
interest on investment, is $49.58 per ton on a farm yielding two tons 
per acre, and $72.07 per ton on a farm yielding one ton per acre. A 
two-ton yield is described as “good”; a one-ton yield as “usual.” 
Adams, Farm Management Crop Manual, University of California 
Syllabus Series No. 278 (1941) 142-5. Another student has computed 
the cost of production at $53.96 for a two-ton per acre yield, about $65 
for a 1.5 ton yield, and $90 for a one-ton yield. Shultis, Standards 
of Production, Labor, Material and other Costs for Selected Crops 
and Livestock Enterprises, University of California Extension Service 
(1938) 13. Field prices for Thompson Seedless raisins were below 
$49.50 in 1923, 1928, 1932, and 1938; since 1922 they have been at 
$65.00 or higher in only 5 years, and have only once been as high as 
$72.00. Grapes, Raisins and Wines, supra, 149.

For parity prices for raisins, see supra, note 4.
11 For discussion of private efforts within the industry prior to 1929 

to regulate the marketing of raisins, see Grapes, Raisins and Wines, 
supra, 153-5.
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the 1940 raisin crop, the national government has contrib-
uted to these efforts either by its establishment of market-
ing programs pursuant to Act of Congress or by aiding 
programs sponsored by the state. Local cooperative mar-
ket stabilization programs for raisins in 1929 and 1930 
were approved by the Federal Farm Board which sup-
ported them with large loans.12 13 In 1934 a marketing 
agreement for California raisins was put into effect under 
§ 8 (2) of the Agricultural Adjustment Act of 1933, as 
amended, 48 Stat. 528, which authorized the Secretary of 
Agriculture, in order to effectuate the Act’s declared policy 
of achieving parity prices, to enter into marketing agree-
ments with processors, producers and others engaged in 
handling agricultural commodities “in the current of or in 
competition with, or so as to burden, obstruct, or in any 
way affect, interstate or foreign commerce.”18

12 See Annual Report of the Federal Farm Board (1930) 18, 73; id. 
(1931) 59-61, 91; Grapes, Raisins and Wines, supra, 62-64; S. W. 
Shear, The California Grape Control Plan, Giannini Foundation of 
Agricultural Economics, Paper No. 22 (1931) ; Stokdyk and West, The 
Farm Board (1930) 135-9. Loans of $4,500,000 in 1929 and $6,755,000 
in 1930 were made by the Federal Farm Board. Shear, supra, states 
that the 1930 program, which provided for the formation of a single 
marketing agency, and the destruction or diversion to by-products use 
of surplus raisins, “was designed by the Federal Farm Board.”

The Federal Farm Board was created by § 2 of the Agricultural 
Marketing Act of 1929, 46 Stat. 11, which authorized the Board to 
make loans to cooperative associations to aid in “the effective merchan-
dising of agricultural commodities ...” (§7) so as to achieve the 
statutory objective of placing agriculture on a “basis of economic 
equality with other industries” (§1).

13 See U. S. Dept, of Agriculture, Agricultural Adjustment in 1934, 
202. The marketing program adopted is published by the Agricultural 
Adjustment Administration, Department of Agriculture, as Marketing 
Agreement Series—Agreement No. 44, License Series—License No. 55. 
It was in effect from May 29, 1934 to Sept. 14, 1935. The agreement 
provided for the creation of a control board on which representatives 
of packers and growers should have an equal voice. Subject to the 
approval of the Secretary of Agriculture the control board could fix 
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Raisin Proration Zone No. 1 was organized in the latter 
part of 1937. No proration program was adopted for the 
1937 crop, but loans of $1,244,000 were made on raisins 
of that crop by the Commodity Credit Corporation.14 In 
aid of a proration program adopted under the California 
Act for the 1938 crop, a substantial part of that crop was 
pledged to the Commodity Credit Corporation as security 
for a loan of $2,688,000, and was ultimately sold to the 
Federal Surplus Commodities Corporation for relief dis-
tribution.15 Substantial purchases of raisins of the 1939 
crop were also made by Federal Surplus Commodities Cor-
poration, although no proration program was adopted for 
that year.16 In aid of the 1940 program, as we have al-
ready noted, the Commodity Credit Corporation made 
loans in excess of $5,000,000, and 33,000 tons of the raisins 
pledged to it were sold to the Federal Surplus Marketing 
Administration.17

minimum prices to be paid growers and require a percentage of the 
crop to be delivered to the control board. 15% of the 1934 crop was 
required to be delivered to the board, and prices for that crop were 
fixed at $60, $65 and $70 per ton for Muscat, Sultana, and Thompson 
Seedless raisins respectively.

14 Report of the President of the Commodity Credit Corporation
(1940) 16. These raisins were ultimately sold to the Federal Surplus 
Commodities Corporation for relief distribution. Ibid.; Report of 
the Federal Surplus Commodities Corporation (1938) 16.

16 Report of the President of the Commodity Credit Corporation 
(1940) 16; Report of the Associate Administrator of the Agricultural 
Adjustment Administration in Charge of the Division of Marketing and 
Marketing Agreements, and the President of the Federal Surplus Com-
modities Corporation (1939) 52. The federal loan was conditioned 
upon the adoption of a state proration program by which 20% of the 
crop was delivered into a stabilization pool.

16 Cecil, The 1940 Raisin Proration Program, supra, 48; Report of 
the Federal Surplus Commodities Corporation (1940) 6.

17 The Commodity Credit Corporation similarly made loans on the 
1937, 1938, and 1940 crops of dried prunes, the loans on the 1938 and 
1940 crops being in aid of proration programs which were very similar 
to those adopted for raisins. Report of the President of the Commodity
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This history shows clearly enough that the adoption of 
legislative measures to prevent the demoralization of the 
industry by stabilizing the marketing of the raisin crop 
is a matter of state as well as national concern and, in the 
absence of inconsistent Congressional action, is a problem 
whose solution is peculiarly within the province of the 
state. In the exercise of its power the state has adopted a 
measure appropriate to the end sought. The program was 
not aimed at nor did it discriminate against interstate com-
merce, although it undoubtedly affected the commerce by 
increasing the interstate price of raisins and curtailing 
interstate shipments to some undetermined extent. The 
effect on the commerce is not greater, and in some instances 
was far less, than that which this Court has held not to 
afford a basis for denying to the states the right to pursue 
a legitimate state end. Cf. Kidd v. Pearson, supra; Sligh 
v. Kirkwood, supra; Champlin Refining Co. v. Commis-
sion, supra; South Carolina Highway Dept. v. Barnwell 
Bros., supra, and cases cited at p. 189 and notes 4 and 5; 
California v. Thompson, supra, 113-15, and cases cited.

In comparing the relative weights of the conflicting local 
and national interests involved, it is significant that Con-
gress, by its agricultural legislation, has recognized the 
distressed condition of much of the agricultural produc-
tion of the United States, and has authorized marketing 
procedures, substantially like the California prorate 
program, for stabilizing the marketing of agricultural 
products. Acting under this legislation the Secretary of 
Agriculture has established a large number of market sta-
bilization programs for agricultural commodities moving 
m interstate commerce in various parts of the country, in-
cluding seven affecting California crops.* 18 All involved at-

Credit Corporation (1940) 15, 21; id. (1941) 13-14, 21; Report of the 
Surplus Marketing Administration (1941) 33-4.

18 Twenty-eight such programs affecting milk, and nineteen affecting 
other agricultural commodities, were in effect‘during the fiscal year
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tempts in one way or another to prevent over-production 
of agricultural products and excessive competition in 
marketing them, with price stabilization as the ultimate 
objective. Most if not all had a like effect in restricting 
shipments and raising or maintaining prices of agricultural 
commodities moving in interstate commerce.

It thus appears that whatever effect the operation of 
the California program may have on interstate commerce, 
it is one which it has been the policy of Congress to aid and 
encourage through federal agencies in conformity to the 
Agricultural Marketing Agreement Act, and § 302 of the 
Agricultural Adjustment Act. Nor is the effect on the 
commerce greater than or substantially different in kind 
from that contemplated by the stabilization programs 
authorized by federal statutes. As we have seen, the Agri-
cultural Marketing Agreement Act is applicable to raisins 
only on the direction of the Secretary of Agriculture who, 
instead of establishing a federal program has, as the statute 
authorizes, cooperated in promoting the state program and 
aided it by substantial federal loans. Hence we cannot 
say that the effect of the state program on interstate com-
merce is one which conflicts with Congressional policy or 
is such as to preclude the state from this exercise of 
its reserved power to regulate domestic agricultural 
production.

We conclude that the California prorate program for the 
1940 raisin crop is a regulation of state industry of local 
concern which, in all the circumstances of this case which 
we have detailed, does not impair national control over 
the commerce in a manner or to a degree forbidden by the 
Constitution.

Reversed.

ending June 30,1941. Report of the Surplus Marketing Administration 
(1941) pp. 7, 12. For discussions of the nature and purpose of these 
programs, see the annual reports of the Agricultural Adjustment A - 
ministration; Nourse, Marketing Agreements under the A. A.
(1935).
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1. Where, from the date of its authorization by Act of Congress, a 
federal reclamation project included the relocation of a line of 
railroad, and a probable route was marked out over certain lands 
subsequently taken in eminent domain proceedings, it is proper, 
in determining just compensation, to exclude from value as of the 
date of the taking such increase as occurred since the date of the 
authorization of the project and as a result thereof. P. 377.

2. The exclusion from value, as of the date of the taking, of any in-
crease which occurred since the date of the authorization of the 
project and as a result thereof, is applicable also in the determina-
tion of severance damage. P. 379.

3. Although the federal court in eminent domain proceedings is required 
by federal statutes to follow the forms and methods of procedure 
prescribed by local law, it is not bound by the local law on questions 
of substantive right—such as the measure of compensation—which 
are governed by the Federal Constitution. P. 379.

4. The District Court’s alleged disregard of the local practice in respect 
to the admission of opinion evidence as to value, did not in this 
case involve substantial or prejudicial error. P. 380.

5. Where, pursuant to the Act of February 26, 1931, the Government, 
in a proceeding in eminent domain, files a declaration of taking and 
deposits with the court the amount of estimated compensation, it 
is entitled to recover the excess of such amount over the amount 
of the award. P. 380.

6. The inclusion in a general judgment in condemnation proceedings 
of a judgment of restitution for the amount by which the sum 
deposited by the Government and paid to the landowners exceeded 
the amount subsequently awarded as just compensation, did not 
in this case deny due process in violation of the Fifth Amendment; 
for, upon defendants’ motions to set aside the judgments, there was 
full opportunity for a hearing. P. 382.

125 F. 2d 75, reversed.
508873—43----- 31
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Certiorari , 316 U. S. 657, to review the reversal of a 
judgment for the Government against certain landowners 
in eminent domain proceedings.

Assistant Attorney General Littell, with whom Solicitor 
General Fahy and Messrs. Vernon L. Wilkinson and 
Roger P. Marquis were on the brief, for the United States.

Mr. Laurence J. Kennedy argued the cause, and Mr. 
Francis Carr was on the brief, for respondents.

Mr . Justic e  Roberts  delivered the opinion of the Court.

This case presents important questions respecting stand-
ards for valuing property taken for public use. For this 
reason, and because of an apparent conflict with one of our 
decisions, we granted certiorari.

The United States condemned a strip across the re-
spondents’ lands for tracks of the Central Pacific Railroad, 
relocation of which was necessary on account of the pro-
spective flooding of the old right-of-way by waters to be 
impounded by the Central Valley Reclamation Project in 
California. For many years a proposal to initiate state 
reclamation works in this vicinity had been before the 
people of the state. In 1932 they voted approval and au-
thorization of the project. It was, however, subsequently 
adopted by the United States as a federal project.

April 6,1934, the Chief of Engineers of the Army recom-
mended that the Government contribute twelve million 
dollars towards the project.1 Congress authorized the 
appropriation in the following year.1 2 December 22,1935, 
the President approved construction of the entire im-
provement. In 1936 Congress appropriated $6,900,000

1 Rivers and Harbors Committee Document No. 35, 73d Cong., 2d 
Sess., p. 5.

2 Act Aug. 30,1935,49 Stat. 1028,1038.
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for it and in 1937 $12,500,000.3 In August 1937 the project 
was again authorized by Congress.4

In his report for the fiscal year ending June 30,1937, the 
Secretary of the Interior stated that Shasta, California, 
had been selected for the site of the Sacramento River dam. 
Its construction involved relocation of some thirty miles 
of the line of the railroad.

Portions of respondents’ lands were required for the 
relocated right-of-way. Alternate routes were surveyed 
by March 1936 and staked at intervals of 100 feet. Prior 
to the authorization of the project, the area of which 
respondents’ tracts form a part was largely uncleared brush 
land. In the years 1936 and 1937 certain parcels were 
purchased with the intention of subdividing them and, in 
1937, subdivisions were plotted and there grew up a set-
tlement known as Boomtown, in which the respondents’ 
lands lie. Two of the respondents were realtors inter-
ested in developing the neighborhood. By December 
1938 the town had been built up for business and resi-
dential purposes.

December 14, 1938, the United States filed in the Dis-
trict Court for Northern California a complaint in eminent 
domain against the respondents and others whose lands 
were needed for the relocation of the railroad. On that 
day the Government also filed a declaration of taking.5 
In this declaration the estimate of just compensation to be 
paid for a tract belonging to three of the respondents as 
co-tenants was estimated at $2,550, and that sum was 
deposited in court. On the application of these owners, 
the court directed the Clerk to pay each of them one-third

3 Act June 22, 1936, 49 Stat. 1597, 1622; Act Aug. 9, 1937, 50 Stat. 
564, 597. An additional appropriation of $9,000,000 was made by Act 
of May 9,1938, 52 Stat. 291, 324.

4 Act Aug. 26,1937, § 2, 50 Stat. 844,850.
5 Pursuant to Act of Feb. 26, 1931, 46 Stat. 1421, 40 U. S. C. 

§§258a-258e.
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of the deposit, or $850, on account of the compensation 
they were entitled to receive.

The action in eminent domain was tried to a jury. The 
respondents offered opinion evidence as to the fair market 
value of the tracts involved and also as to severance dam-
age to lots of which portions were taken. Each witness 
was asked to state his opinion as to market value of the 
land taken as at December 14,1938, the date of the filing 
of the complaint. Government counsel objected to the 
form of the question on the ground that, as the United 
States was definitely committed to the project August 26, 
1937, the respondents were not entitled to have included 
in an estimate of value, as of the date the lands were 
taken, any increment of value due to the Government’s 
authorization of, and commitment to, the project. The 
trial court sustained the objection and required the ques-
tion to be reframed so as to call for market value at the 
date of the taking, excluding therefrom any increment of 
value accruing after August 26,1937, due to the authoriza-
tion of the project. Under stress of the ruling, and over 
objection and exception, questions calling for opinion 
evidence were phrased to comply with the court’s 
decision. The jury rendered verdicts in favor of various 
respondents.

The three respondents who had received $850 each on 
account of compensation were awarded less than the total 
paid them. The court entered judgment that title to the 
lands was in the United States and judgment in favor 
of respondents respectively for the amounts awarded them. 
Judgment was entered against the three respondents and 
in favor of the United States for the amounts they had 
received in excess of the verdicts with interest. They 
moved to set aside the money judgments against them on 
the ground that the court had no jurisdiction to enter 
them. The motions were overruled. All of the respond-
ents appealed, assigning error to the trial judge’s ruling
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with respect to the questions to be asked the witnesses, to 
his charge which had instructed the jury that, in arriving 
at market value as of the date of taking, they should dis-
regard increment of value due to the initiation of the 
project6 and arising after August 26, 1937, and three of 
them to his entry of money judgments for the United 
States.

The Circuit Court of Appeals reversed the judgment, 
holding, by a divided court, that the trial judge erred in 
his rulings and in his charge, and unanimously that the 
District Court was without jurisdiction to award the 
United States a judgment for amounts overpaid.7 A ma-
jority of the court were of opinion the witnesses should 
have been asked to state the fair market value of the lands 
as of the date of taking, without qualification, and the 
judge should have charged that this value measured the 
compensation to which the respondents were entitled.

1. The Fifth Amendment of the Constitution provides 
that private property shall not be taken for public use 
without just compensation. Such compensation means 
the full and perfect equivalent in money of the property 
taken.   The owner is to be put in as good position pecu-
niarily as he would have occupied if his property had not 
been taken.

89

8
It is conceivable that an owner’s indemnity should be 

measured in various ways depending upon the circum-

6 The majority of the court below were in error in characterizing the 
ruling of the trial judge. They said: “To put it simply, the Court 
ruled that no evidence could come in as to sales of similar properties 
after August 26, 1937, and that qualified witnesses testifying as to 
the value of the land on the date of the taking must subtract from 
this valuation any increment in value after August 26, 1937.” 125 
K. 2d 78.

7125 F. 2d 75.
8 Monongahela Navigation Co. v. United States, 148 U. S. 312, 326.
9 Seaboard Air Line Ry. Co. v. United States, 261 U. S. 299, 304; 

United States v. New River Collieries Co., 262 U. S. 341, 343.
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stances of each case and that no general formula should be 
used for the purpose. In an effort, however, to find some 
practical standard, the courts early adopted, and have 
retained, the concept of market value. The owner has 
been said to be entitled to the “value,”10 11 the “market 
value,”11 and the “fair market value”12 of what is taken. 
The term “fair” hardly adds anything to the phrase “mar-
ket value,” which denotes what “it fairly may be believed 
that a purchaser in fair market conditions would have 
given,”13 or, more concisely, “market value fairly 
determined.”14 15

Respondents correctly say that value is to be ascer-
tained as of the date of taking.16 But they insist that no 
element which goes to make up value as at that moment is 
to be discarded or eliminated. We think the proposition 
is too broadly stated. Where, for any reason, property 
has no market, resort must be had to other data to ascer-
tain its value;16 and, even in the ordinary case, assessment 
of market' value involves the use of assumptions, which 
make it unlikely that the appraisal will reflect true value 
with nicety. It is usually said that market value is what 
a willing buyer would pay in cash to a willing seller. 
Where the property taken, and that in its vicinity, has not

10 Bauman v. Ross, 167 U. S. 548, 574.
11 Boom Co. v. Patterson, 98 U. S. 403, 408; United States v. New 

River Collieries Co., supra, 344.
12 Orgel, “Valuation under Eminent Domain” (p. 56): “The owner 

must be compensated for what is taken from him, but that is done 
when he is paid its fair market value for all available uses and pur-
poses.” United States v. Chandler-Dunbar Co., 229 U. S. 53, 81.

13 New York v. Sage, 239 U. S. 57, 61.
14 Olson v. United States, 292 U. S. 246,255.
15 2 Lewis, Eminent Domain, 3d Ed., § 705; Kerr v. South Park 

Commissioners, 117 U. S. 379, 386; Shoemaker v. United States, 147 
U. S. 282,304.

16 See Monongahela Navigation Co. v. United States, supra, 312, 
328-9, 337-8; Hanson Lumber Co. v. United States, 261 U. S. 581,589.
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in fact been sold within recent times, or in significant 
amounts, the application of this concept involves, at best, 
a guess by informed persons.

Again, strict adherence to the criterion of market value 
may involve inclusion of elements which, though they 
affect such value, must in fairness be eliminated in a con-
demnation case, as where the formula is attempted to be 
applied as between an owner who may not want to part 
with his land because of its special adaptability to his own 
use, and a taker who needs the land because of its peculiar 
fitness for the taker’s purposes. These elements must be 
disregarded by the fact finding body in arriving at “fair” 
market value.

Since the owner is to receive no more than indemnity for 
his loss, his award cannot be enhanced by any gain to the 
taker.17 Thus, although the market value of the property 
is to be fixed with due consideration of all its available 
uses,18 its special value to the condemnor as distinguished 
from others who may or may not possess the power to con-
demn, must be excluded as an element of market value.19 
The district judge so charged the jury, and no question is 
made as to the correctness of the instruction.

There is, however, another possible element of market 
value, which is the bone of contention here. Should the 
owner have the benefit of any increment of value added to 
the property taken by the action of the public authority in 
previously condemning adjacent lands? If so, were the 
lands in question so situate as to entitle respondents to the 
benefit of this increment?

Courts have had to adopt working rules in order to do 
substantial justice in eminent domain proceedings. One

17 Bauman v. Ross, 167 U. S. 548, 574; Boston Chamber of Com-
merce v. Boston, 217 U. S. 189,195; Olson v. United States, supra, 256.

18 Boom Co. v. Patterson, 98 U. S. 403, 408; United States v. Chan-
dler-Dunbar Co., 229 U. S. 53,81.

19 United States v. Chandler-Dunbar Co., supra, p. 76.
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of these is that a parcel of land which has been used and 
treated as an entity shall be so considered in assessing com-
pensation for the taking of part or all of it.

This has begotten subsidiary rules. If only a portion of 
a single tract is taken, the owner’s compensation for that 
taking includes any element of value arising out of the 
relation of the part taken to the entire tract.20 Such dam-
age is often, though somewhat loosely, spoken of as sever-
ance damage. On the other hand, if the taking has in fact 
benefited the remainder, the benefit may be set off against 
the value of the land taken.21

As respects other property of the owner consisting of 
separate tracts adjoining that affected by the taking, the 
Constitution has never been construed as requiring pay-
ment of consequential damages;22 and unless the legisla-
ture so provides, as it may,23 benefits are not assessed 
against such neighboring tracts for increase in their 
value.

If a distinct tract is condemned, in whole or in part, 
other lands in the neighborhood may increase in market 
value due to the proximity of the public improvement 
erected on the land taken. Should the Government, at 
a later date, determine to take these other lands, it must 
pay their market value as enhanced by this factor of 
proximity. If, however, the public project from the be-

20 Lewis, Eminent Domain, 3d Ed. 686; Nichols, Eminent Domain, 
2d Ed. § 236; Bauman v. Ross, supra, 574; Sharp v. United States, 191 
U. S. 341,351-2, 354; cf. United States v. Welch, 217 U. 8.333; United 
States v. Grizzard, 219 U. 8.180; Campbell v. United States, 266 U. 8. 
368.

21 Bauman v. Ross, loc. cit. Congress has provided that in takings 
such as that here involved, benefits to the remainder of the tract shall 
be considered by way of reducing the compensation for what is taken. 
Act July 18,1918, c. 155, § 6, 40 Stat. 911,33 U. 8. C. § 595.

22 Sharp v. United States, supra; Campbell v. United States, supra, 
371-372.

23 Shoemaker v. United States, supra, 302.
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ginning included the taking of certain tracts but only one 
of them is taken in the first instance, the owner of the 
other tracts should not be allowed an increased value for 
his lands which are ultimately to be taken any more than 
the owner of the tract first condemned is entitled to be 
allowed an increased market value because adjacent lands 
not immediately taken increased in value due to the pro-
jected improvement.

The question then is whether the respondents’ lands 
were probably within the scope of the project from the 
time the Government was committed to it. If they were 
not, but were merely adjacent lands, the subsequent en-
largement of the project to include them ought not to de-
prive the respondents of the value added in the meantime 
by the proximity of the improvement. If, on the other 
hand, they were, the Government ought not to pay any 
increase in value arising from the known fact that the 
lands probably would be condemned. The owners ought 
not to gain by speculating on probable increase in value 
due to the Government’s activities.

In which category do the lands in question fall? The 
project, from the date of its final and definite authorization 
in August 1937, included the relocation of the railroad 
right-of-way, and one probable route was marked out 
over the respondents’ lands. This being so, it was proper 
to tell the jury that the respondents were entitled to no 
increase in value arising after August 1937 because of the 
likelihood of the taking of their property. If their lands 
were probably to be taken for public use, in order to com-
plete the project in its entirety, any increase in value due 
to that fact could only arise from speculation by them, or 
by possible purchasers from them, as to what the Govern-
ment would be compelled to pay as compensation.

Shoemaker v. United States, 147 U. S. 282, is directly 
in point and supports this view, notwithstanding respond-
ents’ efforts to distinguish the case. There Congress, in
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1890, authorized commissioners to establish a park along 
Rock Creek in the District of Columbia, and, for that pur-
pose, to select not exceeding two thousand acres of land. 
In 1891 the commissioners prepared a map of the lands to 
be acquired, which was approved by the President as 
required by the statute. Proceedings were brought to 
condemn certain tracts lying within the mapped area. The 
Supreme Court of the District instructed the appraisers, 
whom the Act made the triers of fact, that they “shall 
receive no evidence tending to prove the prices actually 
paid on sales of property similar to that included in said 
park, and so situated as to adjoin it or to be within its im-
mediate vicinity, when such sales have taken place since 
the passage of the act . . . authorizing said park . . 
The instruction was approved by this court.

The majority of the court below thought the case dis-
tinguishable in the view that the boundaries of the park 
were fixed by the Act of Congress authorizing the project 
and, therefore, it was known what land would lie inside, 
and what outside, the park from the beginning, and that 
land taken for the park should not have the benefit of an 
increase in value which adjoining land might enjoy 
through its proximity to the improvement. This, of 
course, would be true if the lines of the park had, in the 
beginning, been fixed, because property lying outside the 
boundaries of the park, and not intended to be taken, 
would be dissimilar from that lying within it, the one gain-
ing value by proximity and the other gaining nothing from 
the fact that it was to be taken from its owner. Such was 
the ruling of the court in Kerr v. South Park Commission-
ers, 117 U. S. 379, 387. From the citation of that case in 
the Shoemaker opinion, the majority below inferred that 
the two presented like facts. But, in the Kerr case, the 
lines of the park had been determined, whereas, in the 
Shoemaker case, the Act authorized the appropriation of a 
fixed acreage within a larger area. Consequently any
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land lying within that area was likely to be taken. If a 
tract happened not to be taken, because not within the 
limits finally fixed, it might show an increase in readily 
realizable market value by reason of proximity to the im-
provement. In the Shoemaker case, the court excluded 
any increment of value arising out of the fact that Con-
gress had authorized the location and condemnation of 
land for the park, for the very reason that Shoemaker’s 
property lay in the area within which the park was to be 
laid out. If, in the instant case, the respondents’ lands 
were, at the date of the authorizing Act, clearly within the 
confines of the project, the respondents were entitled to 
no enhancement in value due to the fact that their lands 
would be taken. If they were within the area where they 
were likely to be taken for the project, but might not be, 
the owners were not entitled, if they were ultimately taken, 
to an increment of value calculated on the theory that if 
they had not been taken they would have been more valu-
able by reason of their proximity to the land taken. In 
so charging the jury the trial court was correct.

The respondents assert thaj a different rule should have 
been applied in respect of severance damage, even if the 
court’s rulings were correct as to the valuation of land 
taken. In the light of what has already been said, we find 
no merit in the contention.

The respondents also say that, whatever the criterion 
of value adopted by the federal courts, Congress has 
adopted the local rule followed in the state where the 
federal court sits; and they claim that the California rule 
is settled that fair market value at the date of taking is the 
standard of value, without elimination of any increment 
attributable to the action of the taker. We need not de-
termine what is the local law, for the federal statutes24 
upon which reliance is placed require only that, in con-

24 Act of Aug. 1, 1888, c. 728, 25 Stat. 357, §§ 1 and 2, 40 U. S. C. 
§§257,258; Act of Apr. 24,1888, c. 194, 25 Stat. 94, 33 U. S. C. § 591.
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demnation proceedings, a federal court shall adopt the 
forms and methods of procedure afforded by the law of 
the State in which the court sits. They do not, and could 
not, affect questions of substantive right—such as the 
measure of compensation—grounded upon the Constitu-
tion of the United States.25

The respondents urge, further, that the reversal by the 
Circuit Court of Appeals is justified by the District Court’s 
disregard of the practice of the California courts with 
respect to the production of opinion evidence as to market 
value, even though it was right as to the elements which 
must be excluded. They allege that, in California courts, 
an opinion witness must state his valuation as at the date 
of taking and the opposing party is at liberty, upon cross- 
examination, to elicit the facts on which the witness relied 
in arriving at that value. Counsel insist that if the Gov-
ernment was entitled to have the witnesses disregard any 
increment of value due to the Government’s intention to 
construct the project, it could have developed, on cross- 
examination, how far the inclusion of any such element had 
affected the value stated. We think that probably under 
California procedure this would have been the better and 
more appropriate way to develop the basis of the wit-
nesses’ opinions. We do not feel, however, that if there 
was a disregard of the local practice in this aspect the 
error is substantial or worked injury to the respondents.

2. We think the court below erred in holding the Dis-
trict Court without power to enter a judgment against 
three of the respondents to whom payments in excess of 
the jury’s verdicts had been made out of the funds de-
posited with the Court.

Examination of the Act of February 26,1931,26 discloses 
that the declaration of taking is to be filed in the proceed-
ing for condemnation at its inception or at any later time.

25 Chappell n . United States, 160 U. S. 499, 512-13; Brown v. United 
States, 263 U. S. 78,86.

26 Supra, Note 5.
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When the declaration is filed the amount of estimated 
compensation is to be deposited with the court, to be paid 
as the court may order “for or on account” of the just 
compensation to be awarded the owners. Thus the ac-
quisition by the Government of title and immediate right 
to possession, and the deposit of the estimated compensa-
tion, occur as steps in the main proceeding.

The purpose of the statute is two-fold. First, to give 
the Government immediate possession of the property 
and to relieve it of the burden of interest accruing on the 
sum deposited from the date of taking to the date of judg-
ment in the eminent domain proceeding. Secondly, to 
give the former owner, if his title is clear, immediate cash 
compensation to the extent of the Government’s estimate 
of the value of the property. The Act recognizes that 
there may be an error in the estimate, and appropriately 
provides that, if the judgment ultimately awarded shall be 
in excess of the amount deposited, the owner shall recover 
the excess with interest. But there is no correlative pro-
vision for repayment of any excess by the owner to the 
United States. The necessary result is, so the respondents 
say, that any sum paid them in excess of the jury’s award is 
their property, which the United States may not recover.

All the provisions of the Act taken together require a 
contrary conclusion.27 The payment is of estimated com-
pensation ; it is intended as a provisional and not a final 
settlement with the owner; it is a payment “on account 
of” compensation and not a final settlement of the amount 
due. To hold otherwise would defeat the policy of the 
statute and work injustice; would be to encourage federal 
officials to underestimate the value of the property with 
the result that the Government would be saddled with 
interest on a larger sum from date of taking to final award, 
and would be to deny the owner the immediate use of 
cash approximating the value of his land.

27 See Garrow v. United States, 131 F. 2d 724.
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Respondents assert that whatever the substantive right 
of the United States to repayment of the surplus, the Dis-
trict Court in rendering judgment against them deprived 
them of property without due process of law. We think 
the contention is unsound.

The District Court was dealing with money deposited 
in its chancery to be disbursed under its direction in con-
nection with an action pending before it. The situation 
is like that in which litigants deposit money as security 
or to await the outcome of litigation. Notwithstanding 
the fact that the court released the fund to the respondents, 
the parties were still before it and it did not lose control 
of the fund but retained jurisdiction jto deal with its reten-
tion or repayment as justice might require.

Denial of notice and hearing is asserted. But, while it 
is true that the court included the judgment of restitution 
in its general judgment in the condemnation proceedings 
without notice to the parties or hearing, the respondents 
made motions to set aside the judgment against them, and 
the court heard and acted on the motions. The respond-
ents had full opportunity to urge any meritorious reasons 
why judgment of restitution should not be entered against 
them.28 We think they were entitled to no more.

State courts have proceeded as did the court below, un-
der analogous statutes,20 and our decisions justify the 
District Court’s action.* 80

The judgment of the Circuit Court of Appeals is reversed 
and that of the District Court affirmed.

Reversed.

28 In the judgment originally entered, the court added interest from 
the date of payment of the moneys to the respondents. After hearing 
on the motions, the court modified the judgment to impose interest only 
from the date of the judgment in the eminent domain proceeding.

20 Lewis, Eminent Domain, 3d Ed., §843; Carish v. County High-
way Committee, 216 Wis. 375,257 N. W. 11.

80 Compare Baltimore & Ohio R. Co. v. United States, 279 U. 8. 
781; Northwestern Fuel Co. v. Brock, 139 U. S, 216.
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1. Under the Longshoremen’s and Harbor Workers’ Compensation Act, 
an order of a deputy commissioner dismissing a claim as barred under 
§ 13 (a) because not filed within one year after the injury, is not 
reviewable by the District Court where the question is factual and 
when the order is supported by findings of fact which, in turn, are 
supported by substantial evidence. P. 388.

2. A tender of compensation by the insurance carrier to an injured 
employee, kept good to within less than a year of the filing of the 
employee’s claim, is not the equivalent of a payment within the 
meaning of the exception in § 13 (a) of the Longshoremen’s and 
Harbor Workers’ Compensation Act, which provides “that if pay-
ment of compensation has been made without an award on account 
of such injury ... a claim may be filed within one year after the 
date of the last payment.” P. 388.

3. The furnishing of medical care to an injured employee up to a time 
within one year of the presentation of his claim under the Long-
shoremen’s and Harbor Workers’ Compensation Act is not “payment 
of compensation” within the exception in § 13 (a) of the Act. 
P. 389.

4. The terms “payment” and “compensation” used in § 13 (a) of the 
Act refer to the periodic money payments to be made by the em-
ployer. P. 390.

5. A ground for supporting the judgment below may be considered 
by this Court though raised here for the first time. P. 390.

127 F. 2d 104, reversed.

Certiorar i, post, p. 607, to review the affirmance of a 
judgment of the District Court which set aside the order 
made by a deputy commissioner under the Longshore-
men’s and Harbor Workers’ Compensation Act.
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Mr. Robert T. Mautz, with whom Messrs. Carl C. 
Donaugh and E. K. Oppenheimer were on the brief, for 
petitioners.

Mr. William P. Lord, with whom Mr. Ben Anderson was 
on the brief, for respondent.

Mr . Justic e  Roberts  delivered the opinion of the Court.

The importance of questions presented in this case in the 
administration of the Longshoremen’s and Harbor Work-
ers’ Compensation Act,1 as well as a conflict of decisions,1 2 
impelled us to grant certiorari.

The respondent, a longshoreman and maritime worker 
employed by the petitioner McCormick Steamship Com-
pany in loading a steamship, was injured November 12, 
1935. He filed a claim before the petitioner Marshall, a 
deputy commissioner, April 20, 1937. The petitioner 
Fireman’s Fund Insurance Company, which insured the 
employer against liability arising under the Act, appeared 
at the first hearing set by the deputy commissioner and 
objected that the claim was untimely filed.3 The respond-
ent asserted that the insurer had, by conduct and negotia-
tions with him, waived the right to object to the claim on 
the ground stated. After hearing witnesses the deputy 
commissioner made findings of fact on which he based

1 March 4, 1927, c. 509, 44 Stat. 1424, 33 U. S. C. c. 18.
2 F viton v. Hoage, 77 F. 2d 110.
8 Sec. 13 of the Act (33 U. S. C. 913) provides: (a) “The right to com-

pensation for disability under this chapter shall be barred unless a 
claim therefor is filed within one year after the injury, . . . except that 
if payment of compensation has been made without an award on 
account of such injury . . . a claim may be filed within one year 
after the date of the last payment”; and (b) that the bar shall not be 
effective unless objection to the failure to file is made “at the first hear-
ing of such claim in which all parties in interest are given reasonable 
notice and opportunity to be heard.” There are other exceptions in 
paragraphs (c) and (d) which are here irrelevant.
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ultimate findings that the claim was not filed within one 
year after the injury and that the respondent had not 
been misled or overreached by the employer or the insur-
ance carrier, and dismissed the claim.

The respondent filed his bill in the District Court, pray-
ing that the order be set aside as “not in accordance with 
law.”4 A motion to dismiss was filed and, after hearing, 
the court remanded the case to the deputy commissioner 
with instructions to make findings of fact upon all the 
issues involved and with leave to consider all the evidence 
already taken and any other further evidence which might 
be offered as a basis for such findings. Further evidence 
was taken, the deputy commissioner made detailed find-
ings of fact, and again concluded that neither the employer 
nor the insurance carrier had misled the respondent and 
that neither the carrier nor the employer had waived, or 
estopped themselves to rely upon, the limitation set by the 
statute. Thereupon the respondent supplemented his 
bill and the petitioners moved to dismiss. The court heard 
the case upon the record certified by the deputy commis-
sioner, but upon that record made its own independent 
findings of fact. Its conclusions, based on its findings, were 
that the insurance carrier was estopped to assert that the 
claim was not timely filed and had waived any defense on 
that ground. The court set aside the orders of the deputy 
commissioner and directed him to enter a further order 
rejecting the objections to the claim and holding it to be 
in all respects valid, and to proceed to ascertain the amount 
of compensation due the respondent.

The insurance carrier, the employer, and the deputy 
commissioner appealed to the Circuit Court of Appeals. 
That court affirmed the decision of the District Court, one 
judge dissenting.® * 6

4 As permitted by § 21 (b) of the Act, 33 U. S. C. 921 (b).
6127 F. 2d 104.

503873—43----- 32
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On the day of his injury respondent was sent to a hos-
pital by the employer. He remained there until about 
Christmas 1935. A representative of the insurer called on 
him there, received a statement of his injury, and, within 
the time required by the statute, tendered him a check 
for the first installment of compensation due him, calcu-
lated according to his weekly earnings as nearly as the same 
could be ascertained from employment records. Respond-
ent refused the check on the ground that it was not for as 
much as his earnings justified. It was explained to him 
that any deficiency could be adjusted as soon as the 
insurer or he could ascertain the facts more accurately. 
After leaving the hospital, respondent called on the at-
torney of the insurer, was again tendered payment of com-
pensation, and again refused it on the ground that it was 
inadequate. At that time the insurer had some supple-
mentary information and, as a result, advised respondent 
that it was ready to pay him compensation at a rate 
slightly in excess of that originally offered.

After refusing compensation, the respondent consulted 
an attorney who advised him that he had a cause of action 
against his employer for damages, notwithstanding the 
provisions of the Compensation Act. He subsequently 
told the insurer’s attorney that he had been so advised.

The respondent’s disability necessitated a return to the 
hospital in February 1936. While there, his present coun-
sel saw him, advised him that he had no valid claims 
against any third party or his employer, and that he ought 
to take compensation. On leaving the hospital, respond-
ent continued to receive medical aid which was furnished 
by the insurer, as was all medical care theretofore.

Respondent repeatedly called upon the insurer’s at-
torney, who consistently advised him that he ought to 
accept compensation. There is dispute as to who 
broached the subject of a lump sum settlement in these 
conversations. Respondent says the attorney did. The
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latter insists that the respondent demanded such a settle-
ment; that he explained that no such settlement could be 
made under the statute until all disability had terminated 
and the consent of the deputy commissioner had been se-
cured. It seems to be agreed that the respondent repeat-
edly said he wanted a lump sum settlement with medical 
care for the indefinite future, and it appears that the at-
torney insisted that no such settlement could be made.

Sometime in the summer of 1936 the respondent again 
discussed his case with his present counsel and was again 
advised that he should accept compensation. There is 
credible evidence that the respondent called on the deputy 
commissioner within a year of his injury, was informed 
that if the amount of compensation tendered him was not 
the proper amount this could easily be adjusted by refer-
ence to the rolls at the employment office, and that he 
then told the deputy commissioner a lawyer had advised 
him he could disregard the compensation act and bring 
an action to recover for his injuries. Respondent insisted, 
however, that this conversation took place after the year 
had expired.

The employer, or the insurer, promptly notified the 
deputy commissioner of the injury, that medical treat-
ment was being furnished and compensation would be 
paid. Early in December of 1935 the insurer wrote the 
deputy commissioner that respondent had refused to ac-
cept compensation. In answer to an inquiry of the deputy 
commissioner, the insurer repeated this information in a 
letter dated January 10, 1936. There was no further 
correspondence in the matter until November 5, 1936, 
when the deputy commissioner inquired regarding the 
status of th e case and was advised by the insurer’s attorney 
that the respondent still claimed a disability, the existence 
of which the attorney doubted, but that respondent was 
receiving medical care, and seemed more interested in a
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lump sum settlement and perpetual medical care than in 
receiving compensation.

There seems to be no doubt that respondent and in-
surer’s attorney talked repeatedly about the respondent’s 
physical condition and the disposition of his case. There 
would seem to be little doubt on the evidence that he was 
repeatedly tendered compensation and refused it.

These are the facts in broad outline. It is unnecessary 
to recite the evidence in detail. What has been said indi-
cates that issues of fact were presented and that there was 
substantial evidence to support the findings of the deputy 
commissioner.

First. The findings of the deputy commissioner sup-
ported his order. The District Court could not have set 
aside the order without retrying the issues of fact and 
making new and independent findings based upon its own 
appraisal of the evidence. But, under the overwhelming 
weight of authority in this and in the lower federal courts, 
the statute granted no power to the District Court to try 
these issues de novo.9

Second. The Circuit Court of Appeals, in affirming the 
District Court’s judgment, did not rely upon that court’s 
resolution of the issues of fact raised before the deputy 
commissioner. It based its decision on a matter of law. 
In the light of the uncontradicted fact that the insurance 
carrier had tendered compensation and had kept its tender 
good down to within less than a year before the filing of 
respondent’s claim, the majority of the court concluded 
that a tender of compensation was the equivalent of 
payment of compensation without an award within the 
intent and meaning of § 13 (a) of the statute.6 7 It found

6 Crowell v. Benson, 285 U. S. 22, 46, 66-72; South Chicago Coal & 
Dock Co. v. Bassett, 309 U. S. 251, 257. The cases in the lower courts 
are collected in 33 U.. S. C. A. § 921, Note 3, pp. 216-218.

7 Supra, Note 3.
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support for its view in the provisions of § 14 of the Act,8 
which require an employer or insurer who denies liability 
to file with the deputy commissioner a notice of controversy 
so as to bring on the question of liability for decision.

We think this construction of the Act inadmissible. 
Tender is not payment. The insurer at no time denied 
liability but continuously admitted it and expressed its 
desire to pay compensation. Laying aside, as thé Circuit 
Court of Appeals properly did, questions of waiver and 
estoppel, there was nothing to prevent the respondent’s 
filing his claim as the Act contemplates9 if the insurer 
neglected to pay compensation. If he refused to accept 
payment and refrained from filing a claim, whether because 
he believed he had a cause of action against a third party 
or against his employer, or for any other reason, he was 
none the less bound to present his claim within the time 
fixed by the statute. The fact that the insurer was willing 
to pay compensation, which he refused, does not bring him 
within the exception stated in § 13 (a).

Third. At the argument at our bar it was suggested that 
the judgment below might be sustained on another ground, 
namely, that the furnishing of medical care to the respond-
ent up to a time well within a year of the presentation of 
his claim was payment of compensation within the mean-
ing of § 13 (a). On this theory it was urged that the one 
year period within which a claim must be filed would run 
from the date of the last rendition of medical care.

At the insistence of respondent’s counsel, the deputy 
commissioner took an opposite view. While he denied 
compensation in the form of money payments to the 
respondent, he ordered the continuance of medical care. 
This was upon the theory that the Act treats the employer’s 
obligations to pay compensation and to render medical 
aid as independent.

8 33 U. S. C. § 914.
®33U. S. C. 914 (h), 919 (a) (c).
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Although the point is raised for the first time in this 
court, if we find it meritorious we may consider it as sup-
porting the judgment below.10 11 We hold, however, that 
the furnishing of medical aid is not the “payment of com-
pensation” mentioned in § 13 (a). Section 2 of the Act11 
is devoted to definitions, one of which is: “(12) ‘Compen-
sation’ means the money allowance payable to an em-
ployee or to his dependents as provided for in this chapter, 
and includes funeral benefits provided therein.”

Section 6 provides “(a) No compensation shall be al-
lowed for the first seven days of the disability, except the 
benefits provided for in § 7 of this chapter.” The benefits 
covered in § 7 are the medical services which the employer 
is bound to furnish, but that section significantly provides 
that, if the employe refuses to submit to medical treat-
ment, the deputy commissioner may, by order, “suspend 
the payment of further compensation during such time as 
such refusal continues, and no compensation shall be paid 
at any time during the period of such suspension, un-
less the circumstances justified the refusal.” Here com-
pensation is contrasted with medical aid.

Section 8 is entitled “Compensation for disability.” 
The section deals solely with money compensation.

Section 10 states that, “except as otherwise provided in 
this chapter, the average weekly wage of the injured em-
ployee at the time of the injury shall be taken as the basis 
upon which to compute compensation . . .”

Section 14 deals throughout with what it terms “com-
pensation.” All of its provisions have to do with the 
periodic money payments to be made to the injured em-
ploye and make no reference to medical care.

10 Langnes v. Green, 282 U. S. 531, 536, and authorities cited.
11 The sections referred to in the following discussion are found m 

33 U. S. C. under the same section numbers as are used in the original 
Act, except that each is prefixed with the figure “9”; e. g., section 2 
appears in the code as section 902. In the interest of brevity we shall 
refer to them as they appear in the Act as it is printed at 44 Stat. 1424.
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Section 4 of the Act, it is true, refers “to the compensa-
tion payable under § § 7, 8, and 9.” It may be argued 
that as 7 is the section dealing with medical care, Congress 
meant to include such care within the term “compensa-
tion.” In the normal case, however, the insurer defrays 
the expense of medical care but does not pay the injured 
employe anything on account of such care. Only if the 
employer and the insurer omit to furnish such care can 
the employe procure it for himself and then obtain from 
the deputy commissioner an award to reimburse him for 
what he has spent.

In the light of all the provisions of the Act, we are per-
suaded that the terms “payment” and “compensation” 
used in § 13 (a) refer to the periodic money payments 
to be made to the employe.

The judgment is reversed and the cause is remanded to 
the District Court for further proceedings in conformity 
to this opinion.

Reversed.

Mr . Justic e  Black  dissenting, with whom Mr . Justice  
Dougl as  and Mr . Justi ce  Murp hy  concur.

It has been said that the Act under consideration 
“should be construed liberally in furtherance of the pur-
pose for which . . . enacted and, if possible, so as to 
avoid incongruous or harsh results.” Baltimore & Phila-
delphia Steamboat Co. v. Norton, 284 U. S. 408, 414. 
The construction given the Act by the court below, which 
I think was correct, avoids such a result. The result of 
the construction here is to deprive an injured person of 
the compensation which the law intended he should have 
and which the insurance company, defendant, has ad-
mitted it owes. The only defense is a one-year statute 
of limitations, and that defense was not set up under cir-
cumstances that square with the Act’s purposes. What are 
those circumstances?
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These facts are undisputed: November 12, 1935, Pletz 
was injured while working for a steamship company which 
carried liability insurance with the Fireman’s Fund Insur-
ance Co., one of the petitioners here. November 26,1935, 
the insurance company’s attorneys reported to the deputy 
commissioner administering the Act that payments to 
Pletz had begun and would continue until notice was 
given the commissioner. The insurance company did 
tender a check to Pletz while he was in the hospital which 
he declined because he thought it insufficient, and on De-
cember 4, 1935, the insurance company advised the Com-
missioner of the refusal. Negotiations between Pletz and 
the insurance company continued through repeated con-
versations for a year and five months. The company 
lawyer testified that “I made the definite offer to him 
very early in the case that I would pay him his compensa-
tion any time he wanted to take it . . . and I told him 
that I made that offer and that he could take it any time 
he wanted to. . . It is apparent that the controversy 
throughout was not over the existence of a just claim, but 
over its size.

November 5,1936, while negotiations were still in prog-
ress, and only seven days before the expiration of the 
year, the Commissioner wrote the attorney asking about 
the status of the claim. The attorney responded six days 
before the statute is said to have operated. He gave no 
information that Pletz had never accepted compensation, 
and reported only that he had put Pletz under a doctor’s 
cafe and that no report had been received from the doctor. 
If the Commissioner had thought that the claim was 
controverted, he would have been obligated under § 14 (h) 
of the Act to hold hearings and take action “upon his own 
initiative” to protect the rights of the parties. Under 
that section such a course is required where payment has 
been stopped or suspended. Instead, the insurance com-
pany attorney, according to his own testimony, continued
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to negotiate with Pletz until his claim was finally filed on 
April 19, 1936. The claim itself was filled out in the 
company lawyer’s office without a hint of limitations. 
Then, for the first time, the company “filed its contro-
versial” with the Commissioner and pleaded in it the 
statute of limitations.

The Commissioner found in substance that there had 
been no over-reaching of Pletz by the company and that 
therefore the company was not estopped from setting up 
the statute. Accepting his finding of facts, I think that 
the Commissioner’s conclusion was based on an erroneous 
conclusion of the law concerning estoppel and limitations, 
and that the continuous process of negotiation and com-
munication between the company, Pletz, and the Com-
missioner, bar the defense made here.

In Schroeder v. Young, 161 U. S. 334, 344, this Court 
said:

“Defendant relies mainly upon the fact that the statu-
tory period of redemption was allowed to expire before 
this bill was filed, but the court below found in this con-
nection that before the time had expired to redeem the 
property, the plaintiff was told by the defendant Stephens 
that he would not be pushed, that the statutory time to 
redeem would not be insisted upon, and that the plaintiff 
believed and relied upon such assurance. Under such 
circumstances the courts have held with great unanimity 
that the purchaser is estopped to insist upon the statutory 
period, notwithstanding the assurances were not in writing 
and were made without consideration, upon the ground 
that the debtor was lulled into a false security.”

Here, the insurance company’s representative has sworn, 
and his evidence is undisputed, that he promised to pay 
Pletz “his compensation any time he wanted to take it,” 
a statement which was never withdrawn, and which in 
connection with the continued negotiations for a lump 
sum settlement, even after the statutory period had ex-
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pired, was more than an equivalent of an express promise 
not to plead the statute of limitations. It is perhaps an 
understatement to say that the company attorney’s con-
duct was a tacit encouragement to Pletz to act on the 
assumption that the company would never dispute its 
constantly admitted liability. Swain v. Seamens, 9 Wall. 
254,274. The statement of the Supreme Court of Illinois 
is in harmony with the general rule of law throughout 
the country: “Where an insurance company leads a party 
to delay the bringing of suit, or to dismiss a suit already 
pending, by holding out hopes of adjustment, or by mak-
ing promises to pay, it is estopped from taking advantage 
of such delay or dismissal, by pleading the statute of 
limitations.” Railway Conductors’ Benefit Assn. n . 
Loomis, 142 Ill. 560, 572, 32 N. E. 424, 427; cf. Ennis v. 
Pullman Palace Car Co., 165 Ill. 161, 178, 46 N. E. 439; 
O’Hara v. Murphy, 196 Ill. 599, 63 N. E. 1081. See also 
Howard n . West Jersey & Seashore R. Co., 102 N. J. Eq. 
517, 522,147 A. 755; Baker-Matthews Manufacturing Co. 
v. Grayling Lumber Co., 134 Ark. 351, 354, 355, 203 S. W. 
1021; McLearn v. Hill, 276 Mass. 519, 177 N. E. 617. 
These cases illustrate the principle announced by this 
Court “that where one party has by his representations 
or his conduct induced the other party to a transaction 
to give him an advantage which it would be against 
equity and good conscience for him to assert, he would 
not in a court of justice be permitted to avail himself of 
that advantage.” Insurance Company n . Wilkinson, 13 
Wall. 222, 233.
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CLYDE-MALLORY LINES v. THE EGLANTINE et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH 
CIRCUIT.

No. 265. Argued November 20,1942.—Decided January 4, 1943.

1. Where a libel in rem is brought against a vessel, in private 
ownership and operation, to recover upon a cause of action arising 
out of a collision which occurred when the vessel was owned and 
operated by the Government, and the Government appears in the 
suit and assumes liability under § 4 of the Suits in Admiralty Act, 
the two-year limitation period of § 5 of that Act is applicable. 
P. 397.

2. Section 18 of the Merchant Marine Act of 1920, which incorporates 
§ 9 of the Shipping Act of 1916, provides that government mer-
chant vessels should be “subject to all laws, regulations and liabilities 
governing merchant vessels,” leaving the time within which to 
bring suits for the enforcement of liens to be decided in accordance 
with the general rules of laches under admiralty practice. In a 
case such as the one here presented, the two-year bar of § 5 of the 
Suits in Admiralty Act is not affected by § 9 of the Shipping Act of 
1916 as reenacted, even though the reenactment was subsequent 
to the Suits in Admiralty Act. P. 398.

127 F. 2d 569, affirmed.

Certi orari , post, p. 609, to review the reversal of a decree 
in favor of the petitioner, 38 F. Supp. 658, in a suit begun 
by a libel in rem against a vessel and in which the United 
States intervened.

Mr. 'Chauncey I. Clark, with whom Mr. Eugene Under-
wood was on the brief, for petitioner.

Mr. Sidney J. Kaplan, with whom Solicitor General 
Fahy, Assistant Attorney General Shea, and Mr. J. Frank 
Staley were on the brief, for respondents.

Mr . Justice  Black  delivered the opinion of the Court.

The question in this case is whether the libel in rem 
brought by the petitioner against the Steamship Eglantine
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is barred by § 5 of the Suits in Admiralty Act, 41 Stat. 525, 
which provides that “suits hereunder shall be brought 
within two years after the cause of action arises.”

On December 21, 1932, while the Eglantine was being 
operated by the United States as a merchant vessel, it 
collided with the Steamship Brazos, owned by the peti-
tioner. Four and one-half years later, after the govern-
ment had sold the Eglantine to a private operator, the 
petitioner filed this libel in rem against the vessel and the 
marshal took it from the private owner under an admi-
ralty warrant of attachment. Admiralty imposes a lien 
upon privately owned vessels for damages inflicted by 
negligent operation and provides for enforcement by pro-
ceedings against the vessels themselves.1 In § 9 of the 
Shipping Act of 1916, 39 Stat. 728, Congress permitted 
enforcement of such liens against government merchant 
vessels by providing that they should be “subject to all 
laws, regulations and liabilities governing merchant ves-
sels” generally. The Shipping Act contained no limita-
tion of time within which such actions must be commenced, 
but left that question to be decided in accordance with the 
general rules of laches under admiralty practice.1 2 This 
clause was carried forward and became a part of § 18 of 
the Merchant Marine Act of 1920. 46 U. S. C. § 808.

It is the petitioner’s contention that this action in rem 
was authorized and controlled by § 9 as amended. The 
government contends that the Suits in Admiralty Act 
withdrew the previous 1916 congressional consent to im-
pose and enforce liens against vessels for injuries inflicted 
by government operation whether the vessels are in its 
possession or that of its purchasers. In addition, the gov-
ernment asserts that this proceeding is one under and con-
trolled by § 5 of the Suits in Admiralty Act and therefore 
barred because brought more than two years after the col-

1 The John G. Stevens, 170 U. S. 113,120.
2 The Key City, 14 Wall. 653.
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lision. The District Court ruled against the government 
on both these defenses, under authority of The Bascobal, 
295 F. 299. But the Circuit Court of Appeals declined to 
follow its former ruling in The Bascobal, held § 5 ap-
plicable, and accordingly reversed, 127 F. 2d 569. We 
granted certiorari because the questions raised are im-
portant in the construction of the Suits in Admiralty Act, 
and are in some doubt. Cf. The Caddo, 285 F. 643. We 
think the limitations of § 5 of the Suits in Admiralty Act 
are controlling, and for that reason we find it unnecessary 
to consider the other defense set up by the government.

In The Lake Monroe, 250 U. S. 246, this Court decided 
that § 9 of the Shipping Act of 1916 did make govern-
ment merchant vessels subject to seizure under in rem 
proceedings. This decision however prompted Congress 
shortly thereafter to review and reconsider the effect of 
the broad powers § 9 had granted.3 The result of this 
review was passage of the Suits in Admiralty Act in which 
Congress expressly withdrew its previous consent to have 
government vessels subject to the laws applicable to mer-
chant ships generally. Section 1 provided for their im-
munity from arrest or seizure by judicial process in the 
United States or its possessions; § 2 authorized libels in 
personam directly against the United States for injuries 
inflicted by its governmental ship operations. But Con-
gress went beyond the cases of liability for ships in the 
possession of the United States and made careful provision 
in § 4 for a manner of determining governmental liability 
for maritime torts occurring during the period of govern-
ment ownership should government vessels be transferred 
to private owners before suit was brought. That Section 
gave the government the privilege, of which it availed 
itself in this case, to appear as a party defendant and as-
sume liability, and expressly prescribed that “thereafter 
such cause shall proceed against the United States in

8 Blamberg Bros. v. United States, 260 U. S. 452, 458.
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accordance with the provisions of this Act.” Immedi-
ately subsequent is the “provision of this Act” here in 
question: “Suits hereunder shall be brought within two 
years.” This is as surely a provision of the Act in ac-
cordance with which the cases must be governed as is any 
other clause. The Suits in Admiralty Act thus prescribes 
a comprehensive procedural pattern designed fully to con-
trol the method by and the time within which obligations 
for damages inflicted by government operation of ships 
must be instituted and determined.

There is no question that under the Suits in Admiralty 
Act suits against the government for maritime torts com-
mitted by its vessels, when brought while the vessels are 
still in the possession of the government, are subject to 
the two-year limitation provision. Section 4 provides so 
closely related a method of permitting the government 
to meet its obligations on a maritime tort with economy 
and dispatch that we should be slow to construe any 
ambiguity in the statute to establish a separate and dis-
tinct period of limitation for it. The conclusion is ines-
capable that there is no practical difference between suits 
against the government as owner of the vessel and against 
the government as the party in interest when it volun-
tarily appears to defend its lately sold property against 
tort liability.

As has been noted, § 9 of the 1916 Act was incorporated 
in the 1920 Merchant Marine Act, passed three months 
after the Suits in Admiralty Act. It has been suggested, 
although not vigorously pressed, that even if the Suits 
in Admiralty Act was intended to bar actions such as this, 
it was modified by re-enactment of § 9. Congress did not, 
however, in passing the Merchant Marine Act, as it did 
in passage of the Suits in Admiralty Act, have its atten-
tion focused on this particular problem. Running through 
the Merchant Marine Act there appears repeated mani-
festation of a Congressional purpose to expedite transfer
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of government vessels into private hands,4 a purpose 
clearly compatible with the Suits in Admiralty Act which 
through its limitation provisions cut off lingering liens. 
There is nothing whatever in the 1920 Merchant Marine 
Act, nor, so far as has been pointed out to us, anything in 
its legislative history, indicating that Congress intended 
to repeal, alter, or amend the Suits in Admiralty Act in 
whole or in part. The 1920 re-enactment is not meaning-
less; it retains in the law that portion of the 1916 statute 
unaffected by the Suits in Admiralty Act. It remains an 
expression of the basic policy of waiver of immunity by 
the government for maritime torts of the sort within its 
scope.

We hold that when the government voluntarily appears 
in an action authorized by § 4 of the Suits in Admiralty 
Act, the proceedings are governed by § 5 with its limita-
tion provisions.

Affirmed.

KIESELBACH et  ux . v . COMMISSIONER OF 
INTERNAL REVENUE.

certiorari  to  the  circui t  court  of  appea ls  for  the  
THIRD CIRCUIT.

No. 184. Argued December 11, 1942.—Decided January 4, 1943.

Title to real property in the City of New York was taken by the City, 
together with the possession and the right to all after-accruing rents, 
by a proceeding in condemnation under § 976 of the Greater New 
York Charter. Several months later, the final decree awarded the 
former owners, as just compensation, the value of the property on 
the day of taking, with interest thereon from that date till the date 
of payment. Held that the part of the award designated as “inter-
est,” although it was part of the “just compensation” that must be 
paid the owner to justify the taking, was not a part of the sale price 
of a capital asset under § 117 (a) of the Revenue Act of 1936 and 
was taxable as income under § 22 of that Act. P. 403.

127 F. 2d 359, affirmed.

4 41 Stat. 988, §§ 1,5, 6,7,12,19
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Certi orar i, post, p. 612, to review a judgment which 
reversed a decision of the Board of Tax Appeals, 44 B. T. A. 
279, overruling a deficiency income tax assessment.

Mr. Harry Friedman for petitioners.

Mr. Arnold Raum, with whom Solicitor General Fahy, 
Assistant Attorney General Clark, and Messrs. Sewall Key, 
J. Louis Monarch, and Arthur A. Armstrong were on the 
brief, for respondent.

Mr. John Jay McKelvey filed a brief on behalf of 
Isaac G. Johnson & Co., as amicus curiae, in support of 
petitioners.

Mr . Justic e  Reed  delivered the opinion of the Court.

This writ of certiorari was granted limited to a single 
narrow point in the law of income taxes. The sum in 
question was received as part of the compensation in*  
a condemnation proceeding instituted by the City of New 
York. Payment was made several years after the actual 
taking. The issue concerns the nature of that portion of 
the payment which is called “interest” by the Greater 
New York Charter and which the owner must receive, 
in addition to the value of the property fixed as of the 
time of the taking, to produce, when actually paid, the 
full equivalent of that value. Was this portion a capital 
gain or ordinary income?

The writ was granted because of conflict upon the point 
between this case below, Commissioner v. Kieselbach, 
127 F. 2d 359 (C. C. A. 3), and Seaside Improvement Co. 
v. Commissioner, 105 F. 2d 990 (C. C. A. 2).

The taxpayers owned a piece of realty in the City of 
New York. In December, 1932, that city’s Board of Es-
timate passed a resolution which directed that upon Jan-
uary 3, 1933, the title in fee to a large part of the parcel 
would vest in the city. The condemnation proceeding, of 
which the resolution was a part, was pursuant to § 976
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of the Greater New York Charter, which provides in 
part as follows:
“Upon the date of the entry of the order granting the 
application to condemn, or of the filing of the damage 
map in the proceeding, as the case may be, or upon such 
subsequent date as may be specified by resolution of 
said board, the city of New York shall become and be 
seized in fee of or of the easement, in, over, upon or 
under, the said real property described in the said order or 
damage map, as the board of estimate and apportionment 
may determine, the same to be held, appropriated, con-
verted and used to and for such purpose accordingly. In-
terest at the legal rate upon the sum or sums to which 
the owners are justly entitled upon the date of the vest-
ing of title in the city of New York, as aforesaid, from 
said date to the date of the final decree shall be awarded 
by the court as part of the compensation to which such 
owners are entitled.”
The city took possession on the date named in the resolu-
tion and received all rents thereafter accruing. The 
Supreme Court of New York entered its final decree in 
the proceedings on March 31,1937. It was for $73,246.57 
and was stated to be the just compensation which the 
owners were entitled to receive. Payment was made on 
May 12,1937. It has been stipulated that:
“The amount of said payment was computed by adding 
to the principal amount of $58,000.00, interest thereon as 
provided by Section 976 of the Greater New York Charter, 
in the sum of $15,246.57, computed at the rate of 6% per 
annum from January 3, 1933 to May 12, 1937, or a total 
of $73,246.57.”1 *

xNo question is raised involving the accuracy of this computation. 
While § 976 requires interest only to the date of the decree, § 981, 
Greater New York Charter, as amended by Laws of 1932, c. 391, 
requires interest on the decree. Matter of City of New York (Chrystie 
St). 264 N. Y. 319,190 N. E. 654.

503873®—43----- 33
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We accept as a fact that the $58,000, principal amount just 
referred to, was, as petitioners allege, an award to them. 
We assume it was the value on January 3, 1933, of this 
property then taken by the city.

Section 22 of the Revenue Act of 1936, c. 690, 49 Stat. 
1648,1657, contains the general definition of gross income. 
It reads as follows:

“ (a) General Definition.—‘Gross income’ includes gains, 
profits, and income derived from salaries, wages, or com-
pensation for personal service, of whatever kind and in 
whatever form paid, or from professions, vocations, trades, 
businesses, commerce, or sales, or dealings in property, 
whether real or personal, growing out of the ownership 
or use of or interest in such property; also from interest, 
rent, dividends, securities, or the transaction of any 
business carried on for gain or profit, or gains or profits 
and income derived from any source whatever. . . .”

The taxpayers’ basis on the condemned property was 
around $42,000. In their original return the difference 
between the basis and the total sum received was treated 
as capital gain and only a percentage was returned as 
income pursuant to § 117.2 The Commissioner assessed a 
deficiency on the portion of the award computed as inter-
est, on the ground that such portion was ordinary income.

2 Section 117 reads as follows:
“(a) General Rule.—In the case of a taxpayer, other than a cor-

poration, only the following percentages of the gain or loss recognized 
upon the sale or exchange of a capital asset shall be taken into account 
in computing net income:

“40 per centum if the capital asset has been held for more than 5 
years but not for more than 10 years;

“30 per centum if the capital asset has been held for more than 10 
years.

“(b) Definition of Capital Assets.—For the purposes of this title, 
‘capital assets’ means property held by the taxpayer (whether or not 
connected with bis trade or business), . . 49 Stat. 1691.
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The Board of Tax Appeals reversed the Commissioner 
and the Circuit Court of Appeals, in turn, held with the 
Commissioner. 127 F. 2d 359.

We agree with the Court of Appeals. The sum paid 
these taxpayers above the award of $58,000 was paid be-
cause of the failure to put the award in the taxpayers’ 
hands on the day, January 3, 1933, when the property 
was taken. This additional payment was necessary to 
give the owner the full equivalent of the value of the 
property at the time it was taken. Whether one calls it 
interest on the value or payments to meet the constitu-
tional requirement of just compensation is immaterial. 
It is income under § 22, paid to the taxpayers in lieu of 
what they might have earned on the sum found to be the 
value of the property on the day the property was taken. 
It is not a capital gain upon an asset sold under § 117. 
The sale price was the $58,000.3

The property was turned over in January, 1933, by the 
resolution. This was the sale. Title then passed. The 
subsequent earnings of the property went to the city. 
The transaction was as though a purchase money lien at 
legal interest was retained upon the property. Such 
interest when paid would, of course, be ordinary income.

From the premises that the value at time of the taking 
plus compensation for delay in payment equals just com-
pensation, United States v. Klamath Indians, 304 U. S. 
119,123,4 and that a good measure of the necessary addi-
tional amount is interest “at a proper rate,” Seaboard Air

8 The involuntary character of the transaction is not significant. 
Helvering v. Hammel, 311 U. S. 504, 510.

No review is sought of the holding that transfer of property through 
condemnation proceedings is a sale within the meaning of § 117 of the 
Revenue Act of 1936. Commissioner v. Kieselbach, 127 F. 2d 359, 360.

4 See also Shoshone Tribe v. United States, 299 U. S. 476, 496; 
Phelps v. United States, 274 U. S. 341; Brooks-Scanlon Corp. v. 
United States, 265 U. S. 106; Liggett & Myers Co. v. United States, 
274 U. 8.215.
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Line Ry. Co. v. United States, 261U. S. 299,306, petitioner 
contends that as just compensation requires the payment 
of these sums for delay in settlement, they are a part of 
the damages awarded for the property. But these pay-
ments are indemnification for delay, not a part of the sale 
price. While without their payment just compensation 
would not be received by the vendor, it does not follow 
that the additional payments are a part of the sale price 
under § 117 (a). The just compensation constitution-
ally required is not the same thing as the sale price of a 
capital asset.5

In Seaside Improvement Co. v. Commissioner, 105 F. 
2d 990,994, an opposite conclusion apparently was reached 
by treating the additional payments as part of the pur-
chase price as well as part of ‘‘just compensation.”6

Petitioners urge-that the additional sum paid should 
be construed as a part of the sale price, in analogy to 
decisions that such sums, when paid in condemnation 
proceedings by a state, are not interest entitled to ex-
emption under § 22 (b) (4), Internal Revenue Code, as 
“interest upon the obligations of a state.” 7 The cases 
cited construe the quoted phrase as designed to protect

6 The same principle is applicable to the New York decisions, hold-
ing that interest is a part of the condemnation award. Just compensa-
tion requires satisfaction for the delay by payment of the additional 
sums. Matter of City of New York (West 151st St.), 222 N. Y. 370, 
372, 118 N. E. 807; Matter of Minzesheimer, 144 App. Div. 576, 579, 
129 N. Y. S. 779, affirmed 204 N. Y. 272, 97 N. E. 717; Matter of City 
of N. Y. (Bronx River Parkway), 284 N. Y. 48,54,29 N. E. 2d 465. The 
obligation to pay its value arises when the property is taken. Title 
then passes. Kahlen v. State of New York, 223 N. Y. 383, 389, 119 
N. E. 883. Woodward-Brown Realty Co. v. City of New York, 235 
N. Y. 278, 139 N. E. 267, is not to the contrary. It deals with the 
unity of a right of action on an award with interest, holding only one 
proceeding is authorized against the condemnor.

6 “Such additional sums are not considered normal interest but part 
of the compensation awarded for the property taken.” 105 F. 2d at 994.

7 Holley v. United States, 124 F. 2d 909 (C. C. A. 6,1942); Posselius 
v. United States, 90 Ct. Cis. 519, 31 F. Supp. 161 (1940); William
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the states’ borrowing power. In any event, the question 
here is not whether these sums are interest. They may 
not be interest and yet be other than part of the sale 
price.* 8 If not interest, they may be compensation for 
the delay in payment.

Other contentions are made by the petitioners. It is 
said that in other situations interest on delayed payments 
has been treated as part of the principal received and not 
as normal income.9 By analogy it is urged that the same 
principle be applied here. The first three cases in the 
preceding note involved payments of awards in liquida-
tion of claims against Germany allowed by the Mixed 
Claims Commission. See Settlement of War Claims Act 
of 1928,45 Stat. 254. As the aggregate payments did not 
equal the taxpayers’ basis, the decisions refused to con-
sider as income the portions designated as interest on the 
ground that in liquidation the investment first must be 
restored before income is realized. Koninklijke Hol-
ländische Lloyd v. Commissioner and Consorzio Veneziano 
etc. v. Commissioner applied the rule that payment for 
deferred compensation was not interest under § 119 (a)10

Land Co. v. United States, 90 Ct. Cis. 499, 31 F. Supp. 154 (1940); 
Baltimore & Ohio R. Co. v. Commissioner, 78 F. 2d 460 (C. C. A. 4, 
1935); U. S. Trust Co. of New York v. Anderson, 65 F. 2d 575 
(C. C. A. 2, 1933).

8 “Nor is it quite accurate to say that interest as such is added to 
value at the time of the taking in order to arrive at just compensation 
subsequently ascertained and paid.” United States v. Klamath 
Indians, 304 U. 8.119,123.

8 Helvering v. Drier, 79 F. 2d 501 (C. C. A. 4, 1935); Commissioner 
v. Speyer, 77 F. 2d 824 (C. C. A. 2,1935); Drier v. Helvering, 63 App. 
b. C. 283, 72 F. 2d 76 (1934); Consorzio Veneziano di Armamento e 
Navigazione v. Commissioner, 21 B. T. A. 984 (1930); N. V. Konin- 
klijke Holländische Lloyd (Royal Holland Lloyd) v. Commissioner, 
34B.T. A. 830 (1936).

10 This section specifies interest on interest bearing obligations of 
residents as one of the items of income from sources within the United 
States.
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of the Revenue Act of 1932 or 1928. These decisions 
obviously are not in point on the question whether the 
additional payments in the present case are part of the 
sale price or other income under § 22. Nor do we find 
persuasive the cases refusing to allow an installment pur-
chaser an interest deduction because of his deferred pay-
ments where the purpose was an arrangement for the pay-
ment of the purchase price.11 In the present case, the 
purchase price was settled as of January 3,1933, when the 
property was taken over.

Affirmed.

CORYELL et  al . v . PHIPPS et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 246. Argued December 15, 1942.—Decided January 4, 1943.

1. Revised Statutes § 4283—the limitation of Eability provision- 
should be administered liberally. P. 411.

2. An individual owner of a vessel who selects competent men to store 
and inspect it, and who is not on notice as to the existence of any 
defect in it, can not, upon the theory that the “privity” and “knowl-
edge” of his negligent agents are imputable to him, be denied the 
benefit of the limitation of liability under R. S. § 4283, as respects 
damage resulting from fire caused by an explosion on board during 
the period of storage. P. 412.

128 F. 2d 702, affirmed.

Certi orar i, post, p. 609, to review the affirmance of a 
decree of the District Court in admiralty, 39 F. Supp. 142, 
permitting limitation of liability in a suit to recover 
damages for the destruction of petitioners’ vessels 

11 Hundahl v. Commissioner, 118 F. 2d 349 (C. C. A. 5th, 1941), 
Henrietta Mills v. Commissioner, 52 F. 2d 931 (C. C. A. 4th, 1931), 
Pratt-Mallory Co. v. United States, 82 Ct. Cis. 292, 12 F. Supp. 1020 
(1936); Daniel Brothers Co. n . Commissioner, 28 F. 2d 761 (C. C. A. 
5th, 1928).
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resulting from fire aboard a vessel owned by one of the 
respondents.

Mr. T. Catesby Jones, with whom Mr. Leonard J. Mat-
teson was on the brief, for petitioners.

Mr. Chauncey I. Clark, with whom Mr. Eugene Under-
wood was on the brief, for respondents.

Mr . Justic e Douglas  delivered the opinion of the 
Court.

Petitioners instituted a suit in Admiralty in the federal 
District Court to recover damages for the destruction of 
vessels owned by them as a result of a fire which occurred 
in June, 1935, while the vessels were afloat at Pilkington’s 
storage basin at Fort Lauderdale, Florida. The fire was 
caused by an explosion of gasoline fumes in the engine 
room of the yacht Seminole, registered in the name of 
Seminole Boat Co. and owned by it. Prior to 1929 the 
Seminole was owned by respondent Phipps and his 
brother. At that time they transferred the yacht to the 
Seminole Boat Co., a Delaware corporation, all of the 
stock of which was issued to the two brothers. At the 
time of the fire, respondent Phipps still owned half of the 
shares of stock, the other half having been acquired by 
his sister. Neither she nor Phipps was an officer or director 
of the company.

Respondent Phipps was sued on the theory that he was 
the owner of the yacht and operated and controlled her 
and that the Seminole Boat Co. was a dummy corporation. 
In his answer, Phipps set up, inter alia, the defense of 
limitation of liability contained in R. S. § 4283, 46 U. S. C. 
§ 183.1 The District Court found negligence on the part

1That section, as it read at the time of the fire, provided: “The 
liability of the owner of any vessel, for any embezzlement, loss, or 
destruction, by any person, of any property, goods, or merchandise,
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of the Seminole Boat Co. It held that the corporation 
was not a sham or a fraud but adequate to insulate 
Phipps as a stockholder from liability for this tort. It 
went on to hold that, even if the corporation be disre-
garded, Phipps was without “privity or knowledge” of 
the events which caused the fire and hence could limit his 
liability to the value of his interest in the yacht. 39 F. 
Supp. 142. The Circuit Court of Appeals affirmed. 
128 F. 2d 702. The case is here on a petition for a writ 
of certiorari which we granted because of an asserted con-
flict, on the point of limitation of liability under § 4283, 
between the decision below and In re New York Dock Co., 
61 F. 2d 777, and In re Great Lakes Transit Corp., 81 F. 
2d 441.

The sole questions raised by the petition relate to the 
liability of Phipps. Petitioners renew here their conten-
tion that the corporate existence of the Seminole Boat Co. 
should be disregarded and that it should be treated as a 
mere dummy or sham. We need not recite the facts on 
which that argument rests nor express an opinion on it. 
For even if we assume, without deciding, that the conten-
tion is a valid one and that Phipps should be treated as 
owner of the yacht for the purposes of this litigation, we 
nevertheless conclude that the courts below were correct 
in allowing the limitation of liability under § 4283.

That section, as it read at the time of the fire,* 2 provided 
as we have stated that the “liability of the owner” might 
be limited to the “amount or value of the interest of such

shipped or put on board of such vessel, or for any loss, damage, or 
injury by collision, or for any act, matter, or thing, loss, damage, or 
forfeiture, done, occasioned, or incurred, without the privity, or knowl-
edge of such owner or owners, shall in no case exceed the amount or 
value of the interest of such owner in such vessel, and her freight 
then pending.”

2 No question has been raised here as respects the amendments to the 
section made by the Act of August 29,1935, 49 Stat. 960, or by the Act 
of June 5,1936,49 Stat. 1479.
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owner” in the vessel, where the loss was occasioned or 
incurred without his “privity or knowledge.” The Dis-
trict Court found that the proximate cause of the fire was 
the presence of gasoline fumes in the engine room, caused 
by a leak in some part of the machinery or equipment. 
That leak, it concluded, occurred not from faulty original 
installation of the gasoline tanks but with the passage of 
time. The Circuit Court of Appeals sustained those find-
ings. It was not found by either of the courts below, nor 
is it claimed, that Phipps had knowledge of that condition. 
It is urged, however, that the agents of Phipps and the 
Seminole Boat Co. selected to manage and inspect the 
yacht were incompetent and negligent, that their negli-
gence is attributable to Phipps, and that, in any event, he 
could not establish his claim for limitation of liability 
without showing that he had appointed competent per-
sons to make the inspection. See M’Gill v. Michigan S. 
S. Co., 144 F. 788; In re Reichert Towing Line, 251 F. 214; 
The Silver Palm, 94 F. 2d 776. The Circuit Court of Ap-
peals found that the vessel had been examined and pro-
nounced fit by an experienced ship surveyor in February, 
1935, that she developed no faults in a cruise between Feb-
ruary and April of that year when she was turned over to 
Pilkington for storage, that “the crew left her gasoline 
valves closed, her electric switches open, her gas tanks 
registering empty, and her bilges clean and free of gasoline 
or gasoline vapor,” and that “she was repeatedly examined 
by competent men between April 15 and June 24, 1935, 
who discovered nothing wrong with her.” There is evi-
dence to support those findings and we will not disturb 
them. Thus respondent has satisfied the burden of proof, 
which is on those who seek the benefit of § 4283, of estab-
lishing the lack of privity or knowledge (M’Gill v. Michi-
gan S. S. Co., supra; In re Reichert Towing Line, supra; 
The Silver Palm, supra) and is entitled to limit his 
liability, unless any neglect of those to whom duties
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were delegated may be attributed to him for purposes of 
§4283.

Petitioners press several lines of cases on us. We are 
not concerned here, however, with the question of limita-
tion of liability where the loss was occasioned by the 
unseaworthiness of the vessel. The limitations acts have 
long been held not to apply where the liability of the 
owner rests on his personal contract. Pendleton v. Ben-
ner Line, 246 U. S. 353; Luckeribach, v. McCahan Sugar 
Co., 248 U. S. 139; Capitol Transportation Co. v. Cambria 
Steel Co., 249 U. S. 334. As stated by Chief Justice Hughes 
in American Car Foundry Co. v. Brassert, 289 U. S. 261, 
264, ‘Tor his own fault, neglect and contracts the owner 
remains liable.” And that exception extends to an im-
plied as well as to an express warranty of seaworthiness. 
Cullen Fuel Co. v. Hedger Co., 290 U. S. 82. But what-
ever limit there may be to that exception {id., p. 89; cf. 
Earle & Stoddart v. Ellerman’s Wilson Line, 287 U. S. 420, 
arising under the fire statute) those cases are no authority 
for imputing to the individual owner the neglect of another 
so as to establish on his part privity within the meaning 
of the statute.

Petitioners also rely on cases involving corporate ship-
owners. In those cases it is held that liability may not 
be limited under the statute where the negligence is that 
of an executive officer, manager or superintendent whose 
scope of authority includes supervision over the phase of 
the business out of which the loss or injury occurred. 
Spencer Kellogg & Sons v. Hicks, 285 U. S. 502, and cases 
cited; 3 Benedict, Admiralty (6th ed.) § 490. But those 
cases are no authority for holding that the negligence 
of a subordinate may be imputed to an individual owner 
so as to place him in privity within the meaning of the 
statute. A corporation necessarily acts through human 
beings. The privity of some of those persons must be the 
privity of the corporation else it could always limit its 
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liability. Hence the search in those cases to see where 
in the managerial hierarchy the fault lay.

In the case of individual owners, it has been commonly 
held or declared that privity as used in the statute means 
some personal participation of the owner in the fault or 
negligence which caused or contributed to the loss or 
injury. The 8^-H, 296 F. 427; Warnken v: Moody, 22 F. 
2d 960; Flat-Top Fuel Co. v. Martin, 85 F. 2d 39; and see 
La Bourgogne, 210 U. S. 95, 122; Richardson v. Harmon, 
222 U. S. 96, 103; 3 Benedict, Admiralty (6th ed.) § 489. 
That construction stems from the well settled policy to 
administer the statute not “with a tight and grudging 
hand” (Mr. Justice Bradley in Providence & New York 
8.8. Co. v. Hill Mfg. Co., 109 U. S. 578, 589) but “broadly 
and liberally” so as “to achieve its purpose to encourage 
investments in shipbuilding and to afford an opportunity 
for the determination of claims against the vessel and its 
owner.” Just v. Chambers, 312 U. S. 383, 385. And see 
Larsen v. Northland Transportation Co., 292 U. S. 20, 24; 
Flink v. Paladini, 279 U. S. 59, 62; Richardson v. Har-
mon, supra, p. 103. Some cases, however, have barred 
the individual owner from the benefits of the statute even 
though the element of personal participation in the fault 
or negligence was not present. Thus it has been thought 
that the scope of authority delegated by an individual 
owner to a subordinate may be so broad as to justify im-
puting privity (Zn re New York Dock Co., supra, p. 779) 
as well as knowledge. In re Great Lakes Transit Corp., 
supra, p. 444. We need not reach those questions in this 
case. Privity, like knowledge, turns on the facts of 
particular cases. Here two courts have found the absence 
of both. We accept concurrent findings upon such mat-
ters. Just v. Chambers, supra, p. 385. And even were 
we to assume without deciding that for the purposes of 
§ 4283 privity as well as knowledge of an individual owner 

be constructive rather than actual, it does not follow
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that Phipps should be barred from limiting his liability. 
One who selects competent men to store and inspect a 
vessel and who is not on notice as to the existence of any 
defect in it cannot be denied the benefit of the limitation 
as respects a loss incurred by an explosion during the 
period of storage, unless “privity” or “knowledge” are 
to become empty words. If § 4283 does not give protec-
tion to the individual owner in these circumstances, it is 
difficult to imagine when it would.

Affirmed.

PENDERGAST v. UNITED STATES.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 183. Argued December 14, 15, 1942.—Decided January 4, 1943.

1. Revised Statutes § 1044, providing that “No person shall be prose-
cuted, tried, or punished for any offense, not capital, . . . unless 
the indictment is found, or the information is instituted, within 
three years next after such offense shall have been committed,” 
applies to a prosecution for criminal contempt. P. 416.

2. The act of inducing a federal court through misrepresentations 
by attorneys to issue decrees effectuating a corrupt settlement of 
litigation, including a distribution of impounded funds, if as-
sumed to be “misbehavior” in the “presence” of the court within the 
meaning of Jud. Code § 268, is a criminal contempt and an “offense” 
against the United States within the meaning of R. S. § 1044. 
P. 416.

3. The time when the three-year limitation of R. S. § 1044 begins to 
run against a prosecution for a criminal contempt under Jud. Code 
§ 268 is the time when the act of misbehavior in the presence of 
the court was committed; and, in a case of alleged contempt com-
mitted by inducing the court by false representations to order a 
distribution of impounded funds, effectuating a fraudulent scheme, 
the offense was complete when the misrepresentations were made, 

*Together with No. 186, O’Malley v. United States, and No. 187, 
McCormack v. United States, also on writs of certiorari, post, p. 608, 
to the Circuit Court of Appeals for the Eighth Circuit.
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and the three years are counted from that time. The bar of the 
statute can not be deferred upon the ground that the offense was a 
continuing one and was not complete until the litigation ended, or 
until further acts dehors were committed in the execution of the 
scheme. P. 419.

128 F. 2d 676, reversed.

Certiorar i, post, p. 608, to review judgments affirming 
sentences for contempt. For opinions of the trial court, 
see 35 F. Supp. 593,39 F. Supp. 189.

Mr. Ralph M. Russell argued the cause for petitioner 
in No. 186; Mr. John G. Madden argued the cause for 
petitioner in No. 183; and Messrs. James E. Burke and 
James P. Aylward were with them on the brief for peti-
tioners in Nos. 183 and 186. Mr. James E. Carroll sub-
mitted for petitioner in No. 187.

Messrs. William S. Hog sett and Herbert W. Wechsler 
argued the cause, and Solicitor General Fahy and Mr. 
Richard K. Phelps were with Mr. Hogsett on the brief, for 
the United States.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Petitioners, together with one Street, now deceased, 
conceived and executed a nefarious scheme in fraud of 
the federal District Court and in corruption of the ad-
ministration of justice. The short of it was that peti-
tioners by fraud and deceit and through misrepresenta-
tions by attorneys induced the court to issue decrees 
effectuating a corrupt settlement of litigation. It hap-
pened this way:

Several insurance companies doing business in Missouri 
filed with the Superintendent of Insurance an increase 
in insurance rates which the Superintendent denied. The 
insurance companies filed over 130 separate injunction 
suits against the Superintendent and the Attorney Gen-
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eral in the federal court to restrain the enforcement of 
certain statutes of Missouri on the ground of unconsti-
tutionality. A three-judge court was convened which 
granted motions for interlocutory injunctions on July 2, 
1930, whereby the Superintendent and the Attorney Gen-
eral were enjoined, pending final decision, from enforcing 
the Missouri statutes—on condition, however, that the 
insurance companies deposit the amount of increase in 
rates which was collected with a custodian of the court 
to await the final outcome of the litigation. In Septem-
ber 1930 a special master was appointed, who held hear-
ings. During this time the premiums impounded by 
the court accumulated, until by 1936 they amounted to 
almost $10,000,000.

The lure of this sizeable amount of other people’s money 
played an important part in the scheme which was 
hatched.

Street was in charge of the rate litigation for the in-
surance companies. Pendergast was a “political boss.” 
O’Malley was the then Superintendent of Insurance. 
McCormack was an insurance agent. Of these, only 
O’Malley was a party to the litigation. Street agreed 
to pay Pendergast a “fee” of $750,000 to use his influence 
over O’Malley and obtain a settlement of the litigation 
which would be satisfactory to the insurance companies. 
O’Malley was agreeable. McCormack was the go-be-
tween. Street made an initial payment of $100,000 in 
currency, which was divided $55,000 to Pendergast, 
$22,500 to O’Malley, and $22,500 to McCormack. 
Thereafter an agreement was reached and reduced to 
writing in form of a memorandum. O’Malley would 
approve as of June 1, 1930, 80% of the increase in rates 
which the companies had sought; the parties would appear 
by their attorneys and join in seeking appropriate or-
ders for distribution of the impounded money; 20% was 
to go to the policyholders, 50% directly to the insurance
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companies, and 30% to Street and another as trustees for 
the insurance companies. The latter were to account 
to the companies but not to the court or the superintend-
ent. The memorandum agreement was not disclosed to 
the court. But on June 18, 1935, the insurance com-
panies filed in each case a motion reciting terms of set-
tlement and praying for an order of distribution. On 
the next day the insurance companies and O’Malley filed 
stipulations agreeing that the court should make the 
order of distribution. Thereafter on June 22, 1935, Oc-
tober 26, 1935 and January 24, 1936, hearings were held 
in open court on the motions, and briefs were filed. 
Counsel, who were wholly innocent and acting in good 
faith, assured the court of the honesty, fairness, and de-
sirability of the settlement. On February 1, 1936, the 
court, acting in reliance on the representations and with-
out a hearing on the merits, entered a decree ordering 
distribution of the impounded funds as prayed in the 
motions. It also dismissed the bills, reserving jurisdic-
tion, however, for certain purposes.

Petitioners then proceeded further with their corrupt 
plan. About April, 1936, Street paid $330,000 in cur-
rency, of which Pendergast received $250,000, O’Malley 
$40,000 and McCormack $40,000. In the fall of 1936, 
Pendergast received another $10,000 in cash from Street. 
That left $310,000 of the $750,000 “fee” unpaid. And, 
so far as appears, it was never paid, due to the unraveling 
of facts which led to an exposure of the entire corrupt 
scheme. For about that time an internal revenue investi-
gation of Street’s income tax return disclosed that over 
$400,000 of the funds for which Street was to account as 
trustee had been paid to unknown persons. This was 
reported to the Court in February 1939. A grand jury 
investigation followed, in which the rest of the sordid story 
was unfolded. See United States v. Pendergast, 28 F. 
Supp. 601. The Department of Justice caused Pender-



416 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

gast and O’Malley to be indicted for evasion of income 
taxes on the amounts of money so received. They pleaded 
guilty and were fined and imprisoned late in May, 1939. 
Id. On May 29,1939, O’Malley’s successor filed a motion 
praying that the decrees of February 1, 1936, be set aside 
on the basis of those disclosures and that the insurance 
companies be ordered to restore the funds distributed to 
them. The court ordered the insurance companies to 
make restitution; and they did. At the same time, the 
court asked the district attorney whether contempt pro-
ceedings should be filed. About a year passed, when the 
court on May 20, 1940, requested the district attorney to 
institute contempt proceedings against petitioners. An 
information was filed July 13, 1940. Motions to abate 
and quash were overruled. 35 F. Supp. 593. Thereafter 
answers were filed and a hearing had. Petitioners were 
adjudged guilty of contempt—Pendergast and O’Malley 
being sentenced to two years’ imprisonment and Mc-
Cormack being sentenced to probation for two years. 39 
F. Supp. 189. The Circuit Court of Appeals affirmed. 
128 F. 2d 676. We granted the petition for certiorari 
because of the importance in the administration of justice 
of the problems raised.

Petitioners press several objections to the judgment 
below. The chief of these are that the offense was not 
a contempt under § 268 of the Judicial Code (28 U. S. C. 
385) as construed by Nye v. United States, 313 U. S. 33, 
ind that even though it was, the prosecution of it was 
barred by the three year statute of limitations contained 
in § 1044 of the Revised Statutes, 18 U. S. C. § 582. We 
do not reach the first of these questions and need not 
express an opinion on it. For although we assume 
arguendo that the Circuit Court of Appeals was correct 
in holding (128 F. 2d p. 683) that the conduct of peti-
tioners was “misbehavior” in the “presence” of the court, 
within the meaning of § 268 of the Judicial Code, and
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therefore punishable as a contempt, we are of the opinion 
that this prosecution was barred by § 1044 of the Revised 
Statutes.

That section provides: “No person shall be prosecuted, 
tried, or punished for any offense, not capital,. . . 
unless the indictment is found, or the information is 
instituted, within three years next after such offense shall 
have been committed . . .” It would seem that the 
statute fits this case like a glove. If the conduct in ques-
tion was a contempt, there can be no doubt that it was 
a criminal contempt as defined by our decisions. See Nye 
v. United States, supra, pp. 41-43 and cases cited. As 
such, it was an “offense” against the United States, within 
the meaning of § 1044. It was held in Gompers v. United 
States, 233 U. S. 604, that a wilful violation of an injunc-
tion, likewise punishable as a contempt under § 268 of 
the Judicial Code, was such an “offense.” And see 
United States v. Goldman, 277 U. S. 229. Cf. Ex parte 
Grossman, 267 U. S. 87. It was said in the Gompers case 
that those contempts were “infractions of the law, visited 
with punishment as such. If such acts are not criminal, 
we are in error as to the most fundamental characteristic 
of crimes as that word has been understood in English 
speech.” 233 U. S. p. 610. That observation is equally 
pertinent here. Moreover, we can see no reason for 
treating one type of contempt under § 268 of the Judicial 
Code differently in this respect from others under the same 
section. No such difference is discernible from the lan-
guage of § 1044. Because of that and because of the fur-
ther circumstance that Congress classified them together 
in defining the offense in § 268, we can hardly conclude 
mat a distinction between them for purposes of § 1044 
should be implied. Furthermore, the fact that this prose-
cution was by information, the absence of which has been 
held not fatal under § 1044 {Gompers v. United States, 

503873°—43------ 34
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supra, pp. 611-612), brings the case squarely within the 
language of the section.

Certainly the power to punish contempts in the 
“presence” of the court, like the power to punish con-
tempts for wilful violations of the court’s decrees, “must 
have some limit in time.” Gompers v. United States, 
supra, p. 612. It is urged, however, that there is no limi-
tation on prosecutions for contempts in the “presence” of 
the court except as one may be implied from the conclusion 
of the proceeding in which the contempt arises. But if we 
are free to consider the matter as open, no reason for that 
different treatment of contempts in the “presence” of the 
court is apparent. Adams v. Woods, 2 Cranch 336, held 
that this statute of limitations was applicable to an action 
of debt for a penalty. Chief Justice Marshall stated that 
it would be “utterly repugnant to the genius of our laws” 
to allow such an action to lie “at any distance of time.” 
Id., p. 342. That observation is equally apt here. Pro-
ceedings like the rate litigation out of which this prose-
cution arose might well continue for years on end await-
ing final disposition of all the funds. If there is a con-
tempt, it takes place when the “misbehavior” occurs in 
the “presence” of the court. Statutes of limitations nor-
mally begin to run when the crime is complete. See 
United States v. Irvine, 98 U. S. 450. Every statute of 
limitations, of course, may permit a rogue to escape. .Yet, 
as Chief Justice Marshall observed in Adams v. Woods, 
supra, p. 342, “not even treason can be prosecuted after a 
lapse of three years.” That was still true at the time of 
this offense. See R. S. § 1043,18 U. S. C. § 581. There is 
no reason why this lesser crime, punishable without some 
of the protective features of criminal trials, should receive 
favored treatment.

But it is said that the contrary conclusion is to be in-
ferred from Gompers v. United States, supra, because this 
Court took pains to point out that its ruling was applicable
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only to proceedings for contempt “not committed in the 
presence of the court.” 233 U. S. p. 606. But that reser-
vation, made out of an abundance of caution, also extended 
to “proceedings of this sort only” (id., p. 606), viz. pro-
ceedings where no information was filed. Ex parte Terry, 
128 U. S. 289, 314, sanctioned summary punishment for 
“direct contempts” committed in the “presence” of the 
court. The question whether that procedure could be 
followed “at a subsequent term, or at a subsequent day 
of the same term,” was specifically reserved. Id., p. 314. 
That is a procedural problem peculiar to direct contempts 
in the face of the court (see Cooke v. United States, 
267 U. S. 517), and obviously has no relevancy to the 
problem of the statute of limitations.

The prosecution contends, however, that the offense 
consisted in the imposition of a fraudulent scheme upon 
the court, that successful execution of the scheme required 
not only misrepresentations to the court but continuous 
cooperation in concealing the scheme until its completion, 
that the fraud on the court would not be fully effected un-
til 80% of the impounded funds was distributed to the 
insurance companies and $750,000 paid by Street and 
divided among petitioners. On that theory the fraudu-
lent scheme, though commenced before the three year 
period, continued thereafter. Accordingly, it is argued, 
by analogy to such cases as United States v. Kissel, 218 
U. 8. 601, 607-608; Hyde v. United States, 225 U. S. 347, 
367-370; Brown n . Elliott, 225 U. S. 392, 400-401, that the 
statute of limitations began to run only after the latest 
act in the execution of the scheme. It is true that the 
information was drawn on the theory of such a con-
tinuing offense. But the difficulty with that theory lies 
in the nature of the offense described by § 268 of the 
Judicial Code.

That section, so far as material here, limits the power 
to punish contempts” to cases of “misbehavior” in the
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“presence” of the court. If this was an ordinary criminal 
prosecution brought under § 135 of the Criminal Code 
(18 U. S. C. § 241) for “corruptly” obstructing “the due 
administration of justice,” quite different considerations 
would govern. The fact that the acts were not in the 
“presence” of the court would be immaterial. And we 
may assume that a fraudulent scheme of the character 
of the present one would constitute a continuous offense 
under that section. We may also assume that certain 
“misbehavior” in the “presence” of the court might consti-
tute an offense under § 135 of the Criminal Code as well 
as a contempt under § 268 of the Judicial Code, so as to 
give a choice between prosecution before a jury and prose-
cution before a judge. But the offense of “misbehavior” 
in the “presence” of the court does not have the sweep 
of “corruptly” obstructing or conspiring to obstruct “the 
due administration of justice.” Congress restricted the 
class of offenses for which one may be tried without a jury. 
In the present case, as in prosecutions for contempt for 
wilful violations of injunctions (Gompers v. United States, 
supra, p. 610), each act “so far as it was a contempt, was 
punishable as such” and therefore “must be judged by 
itself.” As we have said, once the “misbehavior” occurs 
in the “presence” of the court, the crime is complete. It 
is conceded that but for the misrepresentations made to 
the court there would have been no “misbehavior” in its 
“presence” within the meaning of § 268 of the Judicial 
Code. And it is not claimed that there were any misrep-
resentations made to the court within three years of the 
filing of the information; or if May 29,1939, the date when 
the court directed the inquiry, be deemed the important 
one (Gompers v. United States, supra, p. 608), there is no 
contention that any such misrepresentations were made 
within three years of that time. It is not fraud on the 
court which § 268 makes punishable as a contempt, unless 
that fraud is “misbehavior” in the “presence” of the court
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or “so near thereto as to obstruct the administration of 
justice.” And, if the latter requirements are not met, 
the fact that the fraud may be “misbehavior” is not suf-
ficient. The mere continuance of a fraudulent intent 
after an act of “misbehavior” in the “presence” of the 
court does not make that “misbehavior” a continuing 
offense under § 268. The misrepresentations to the court 
made possible, of course, the consummation of this nefar-
ious scheme. But each subsequent step in that scheme 
did not constitute a contempt unless, like the misrepre-
sentation itself, it was “misbehavior” in the “presence” 
of the court or “so near thereto as to obstruct the admin-
istration of justice.” No such showing has been made 
here and none has been attempted. The fact that the 
scheme was fraudulent and corruptly obstructed the 
administration of justice does not enlarge the limited 
power to punish for contempt. It merely means that if 
petitioners can be punished, it must be through the ordi-
nary channels of criminal prosecutions under the Criminal 
Code. We are forced to conclude that any contempt 
committed occurred not later than February 1,1936, when 
the court ordered the distribution of the impounded funds. 
It was therefore barred by the statute of limitations.

Reversed.

Mr . Justic e  Murphy  took no part in the consideration 
or disposition of this case.

Mr . Justice  Jackson , dissenting:

I do not agree that we should leave undecided the ques-
tion whether conduct of this sort constitutes punishable 
contempt. To use bribery and fraud on the Court to 
obtain its order for disbursement of nearly $10,000,000 in 
trust in its custody is not only contempt but contempt of 
a kind far more damaging to the Court’s good name and 
more subtly obstructive of justice than throwing an ink-



422 OCTOBER TERM, 1942.

Opinion of Fran kfu rter , J. 317 U.S.

well at a Judge or disturbing the peace of a courtroom. I 
would hold the conduct of these petitioners to be “misbe-
havior” and within the “presence” of the Court and hence 
a contempt within the meaning of the statute. I should 
not deflect what seems to be the course of practical and 
obvious justice in this case by resort to metaphysical 
speculations as to the effect of absence of the schemers 
from the courtroom when attorneys whom also they had 
deceived obtained the order from the Court.

Neither can I agree with the Court’s conclusion that 
this contempt expired with the setting sun and the statute 
of limitation then began its work of immunizing these 
defendants. The fraud had as its object not merely to 
get the Court order, but to get the money from the Court’s 
custody. The contempt and the fraud did not cease to 
operate so long as the money was being disbursed in 
reliance upon it, and by virtue of its concealment.

Hence, I find no good reason for interfering with the 
effort of the lower court to bring these men to account for 
their fraud on it.

Mr . Justice  Frankfurter :
I wholly agree with the conclusion of Mr . Justi ce  

Jacks on  that the petitioners’ conduct constituted a con-
tempt within the meaning of § 268 of the Judicial Code, 
28 U. S. C. § 385. But I am also compelled to conclude, 
for the reasons stated in the opinion of the Court, that 
prosecution for such offense is barred by the applicable 
statute of limitations, R. S. § 1044, 18 U. S. C. § 582.
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NATURAL MILK PRODUCERS ASSOCIATION 
et  al . v. CITY AND COUNTY OF SAN FRANCISCO 
ET AL.

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 385. Argued December 16, 17, 1942.—Decided January 11, 1943.

Where a federal question sought to be reviewed on certiorari becomes 
moot by reason of a change in the factual situation, which occurred 
after the trial and which was not noticed by the court below, the 
proper practice is to vacate the judgment, without costs to either 
party in this Court, and remand the cause to the court below for 
such further proceedings as it may deem proper. P. 424.

20 Cal. 2d 101,124 P. 2d 25, vacated and remanded.

Mr. Philip S. Ehrlich for appellants.

Messrs. Henry Heidelberg and Herbert Levy, with 
whom Mr. John J. O’Toole was on the brief, for appellees.

Per  Curiam .

In this case appellants contend that the San Francisco 
Milk Ordinance violates the Fourteenth Amendment be-
cause it requires non-pasteurized raw milk sold in San 
Francisco to be certified by, and to conform to standards 
prescribed by, the Milk Commission of the San Francisco 
Medical Society, instead of by a public board or officer, 
while at the same time prohibiting the sale of all other 
non-pasteurized milk, including “guaranteed raw milk” 
which appellants allege is the same as certified raw milk. 
Subsequent to the trial of the case, the Milk Commission 
°f the San Francisco Medical Society determined that 
non-pasteurized milk could not be certified by it as free 
bom harmful bacteria, and promulgated an order ac-
cordingly, effective January 15, 1939. This fact, which 
apparently was not called to the attention of the Supreme 
Court of California, renders moot the federal questions
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raised by appellants, since all milk sold in San Francisco, 
not certified by the Milk Commission of the Medical 
Society, is required by the ordinance to be pasteurized, 
and since appellants do not by this suit challenge the 
validity under the Fourteenth Amendment of the pas-
teurization requirement. In order that the state court 
may make proper disposition of the case in the light of 
the fact that the federal questions cannot be decided 
here, we vacate the judgment, without costs to either 
party in this Court, and remand the cause to the Supreme 
Court of California for such further proceedings as it 
may deem appropriate. Florida v. Knott, 308 U. S. 507; 
Washington ex rel. Columbia Broadcasting Co. n . Supe-
rior Court, 310 U. S. 613; Missouri ex rel. Wabash Ry. Co. 
v. Public Service Comm’n, 273 U. S. 126.

So ordered.

UNITED STATES v. MONIA et  al .

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF ILLINOIS.

No. 248. Argued December 16,1942.—Decided January 11,1943.

One who, in obedience to a subpoena, appears before a grand jury 
inquiring into an alleged violation of the Sherman Act, and gives 
testimony under oath substantially touching the alleged offense, ob-
tains immunity from prosecution for that offense, pursuant to the 
terms of the Sherman Act, as amended, although he does not claim 
his privilege against self-incrimination. P. 430.

Affirmed.

Appe al  under the Criminal Appeals Act from a judg-
ment overruling demurrers to special pleas in bar filed 
by the appellees to an indictment for violation of the 
Sherman Act.

Mr. Edward H. Miller, with whom Solicitor General 
Fahy, Assistant Attorney General Arnold, and Mr. Rob-
ert L. Stern were on the brief, for the United States.
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Mr. A. L. Hodson, with whom Messrs. Charles J. Faulk-
ner, Jr., Weymouth Kirkland, John P. Barnes, R. F. 
Feagans, Walter H. Jacobs, and Thomas A. Reynolds were 
on the brief, for appellees.

Mr . Justic e Roberts  delivered the opinion of the 
Court.

This is a direct appeal from the District Court for 
Northern Illinois prosecuted pursuant to the Criminal 
Appeals Act.1 It presents a question upon which the 
lower federal courts have sharply divided.* 2 The question 
is whether one who, in obedience to a subpoena, appears 
before a grand jury inquiring into an alleged violation of 
the Sherman Act, and gives testimony under oath sub-
stantially touching the alleged offense, obtains immunity 
from prosecution for that offense, pursuant to the terms 
of the Sherman Act, although he does not claim his 
privilege against self-incrimination.

The Sherman Act3 provides in part:
. no person shall be prosecuted or be subjected 

to any penalty or forfeiture for or on account of any trans-
action, matter, or thing concerning which he may testify 
or produce evidence, documentary or otherwise, in any 
proceeding, suit, or prosecution under said Acts [the Inter-
state Commerce Act, the Sherman Antitrust Act, and 
other acts]; Provided further, that no person so testifying

xAct of March 2, 1907, 34 Stat. 1246, as amended by the Act of 
May 9, 1942, 56 Stat. 271, 18 U. S. C. 682.

2 Compare United States v. Armour & Co., 142 F. 808; United States 
v. Skinner, 218 F. 870; United States v. Elton, 222 F. 428; United 
States v. Lee, 290 F. 517; Johnson v. United States, 5 F. 2d 471; United 
States v. Lay Fish Co., 13 F. 2d 136; United States v. Greater New 
York Live Poultry C. of C., 33 F. 2d 1005, with United States v. Pardue, 
294 F. 543; United States v. Ward, 295 F. 576; United States v. Moore, 
15 F. 2d 593; United States n . Goldman, 28 F. 2d 424.

3 Act of February 25, 1903, c. 755, 32 Stat. 854, 904, 15 U. S. C. 32.
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shall be exempt from prosecution or punishment for 
perjury committed in so testifying.”

That statute was supplemented by the Act of June 30, 
1906,4 which, so far as material, is

. under the immunity provisions [of the above 
Act and others] immunity shall extend only to a natural 
person who, in obedience to a subpoena, gives testimony 
under oath or produces evidence, documentary or other-
wise, under oath.”

An indictment was returned charging corporations and 
individuals, including the two appellees, with conspiracy 
to fix prices in violation of the Sherman Act. The appel-
lees filed special pleas in bar, each alleging that, in obedi-
ence to a subpoena duly served, he appeared as a witness 
for the United States before the grand jury inquiring 
respecting the matters charged in the indictment, and 
gave testimony substantially connected with the trans-
actions covered by the indictment. No question is made 
but that the testimony so given did substantially relate 
to the transactions which were the subject of the 
indictment.

The United States demurred to the pleas as insufficient, 
since neither alleged that the witness asserted any claim 
of privilege against self-incrimination and therefore 
neither the Fifth Amendment of the Constitution nor the 
immunity statute could avail him.

The District Court overruled the demurrers on the 
ground that the plain mandate of the statute precluded 
prosecution of the appellees whether they had claimed the 
privilege or not. We hold that the decision was right.

Beyond dispute the appellees were entitled to immunity 
from prosecution if the statute is to be given effect as it 
is written. We are asked, however, to read into it a quali-
fication to the effect that immunity is not obtained unless 
the privilege against self-incrimination is claimed. Inas-

4 34 Stat. 798,15 U. S. C. 33.
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much as the statute is addressed to this privilege, and the 
privilege is accorded by the Fifth Amendment, it is said 
that if immunity is offered as a substitute for the privilege, 
the immunity, like the privilege, ought to be claimed; 
that thus the statute and the Fifth Amendment, which 
are pari materia, will be given a consistent construction.

In the second place, it is urged that qualification of the 
forthright terms of the statute is necessary in order to 
avoid an unreasonable, unfair, and unintended result. 
The argument runs that if the statute is construed auto-
matically to grant immunity without a claim of privilege, 
the prosecutor is at a disadvantage, since he does not 
know whether, or to what extent, a witness may have 
participated in a crime; and so runs the risk of unin-
tentionally affording immunity. On the other hand, so 
it is said, the Witness has full knowledge as to the nature 
of his own conduct, and as to his possible incrimination by 
testimony, and it is not unfair to require him to claim 
his privilege and so put the prosecutor on notice that, if 
he insists upon the testimony, the witness will obtain 
immunity.

The well-understood course of legislation before and 
after the adoption of the statute involved, and the legis-
lative history, compel rejection of the contentions.

The Fifth Amendment declares that “No person . . . 
shall be compelled in any criminal case to be a witness 
against himself.” An investigation by a grand jury is 
a criminal case.5 6 6 The Amendment speaks of compulsion. 
It does not preclude a witness from testifying voluntarily 
in matters which may incriminate him. If, therefore, 
he desires the protection of the privilege, he must claim 
it or he will not be considered to have been “compelled” 
within the meaning of the Amendment.®

More than seventy years ago Congress was advised 
that, in suits prosecuted by the United States, where

5 Counselman v. Hitchcock, 142 U. S. 547, 562.
6 United States ex rei. Vajtauer v. Commissioner, 273 U. S. 103, 113.
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evidence had been sought from certain persons, to be 
used by the Government, they had interposed a claim of 
privilege which had been sustained by the courts.7 In 
order to forestall the obstruction and delay incident to 
judicial determination of the validity of the witness’ claim, 
and in order to obtain necessary evidence, even though 
the claim were well founded. Congress adopted the Act 
of February 25,1868,8 which became R. S. 860. This Act 
applied to all judicial proceedings and provided, in effect, 
that no evidence obtained from a witness could be used 
against him in a criminal proceeding.

This court, in Counselman v. Hitchcock, 142 U. S. 547, 
held the Act unconstitutional because, while it prevented 
the use of the evidence against the witness, it did not pre-
clude his prosecution as a result of information gained 
from his testimony. The court indicated clearly that 
nothing short of absolute immunity would justify com-
pelling the witness to testify if he claimed his privilege.

The original Interstate Commerce Act9 contained an 
immunity provision in the form held invalid in the Coun-
selman case. To meet the decision in that case, Con-
gress passed the Act of February 11, 1893,10 11 which applied 
only to proceedings under the Interstate Commerce Act. 
This statute, however, became the model for immunity 
provisions which were enacted at various times up to 
1933, including the Act of February 25, 1903, supra, with 
which we are here concerned. This court sustained the 
constitutionality of these Acts.11

In 1906 the District Court for the Northern District 
of Illinois held, in United States v. Armour & Co., 142 F. 
808, that a voluntary appearance, and the furnishing of

7 Cong. Globe, 40th Cong., 2d Sess., pp. 950-51,1334.
8 15 Stat. 37.
8 24 Stat. 383.
10 27 Stat. 443,49 U. S. C. 46.
11 Brown v. Walker, 161 U. S. 591.
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testimony and information without subpoena, operated 
to confer immunity from prosecution under the Sherman 
Act. The court held that the immunity conferred was 
broader than the privilege given by the Fifth Amend-
ment. The decision attracted public interest since, if it 
stood, one could immunize himself from prosecution by 
volunteering information to investigatory bodies. Con-
gress promptly adopted the Act of June 30, 1906, supra, 
providing that the immunity should only extend to a 
natural person who, in obedience to a subpoena, testified 
or produced evidence under oath. The Congressional 
Record shows that the sole purpose of the bill was exactly 
what its language states.12 Senator Knox, who sponsored 
the bill, stated: “Mr. President, the purpose of this bill is 
clear, and its range is not very broad. It is not intended 
to cover all disputed provisions as to the rights of wit-
nesses under any circumstances, except those enumerated 
in the bill itself.”

It is evident that Congress, by the earlier legislation, 
had opened the door to a practice whereby the Govern-
ment might be trapped into conferring unintended 
immunity by witnesses volunteering to testify. The 
amendment was thought, as the Congressional Record 
demonstrates, to be sufficient to protect the Government’s 
interests by preventing immunity unless the prosecuting 
officer, or other Government official concerned, should 
compel the witness’ attendance by subpoena and have 
him sworn.

Not until 1933 did Congress evidence an intent that if 
the witness desired immunity he must, in addition, assert 
his constitutional privilege. In a series of acts adopted 
between 1934 and 1940 an additional provision was in-
serted adding this requirement.13 These acts indicate

12 40 Cong. Rec. 5500, 7657-58, 8734-30-40.
18 See e. g. Securities Exchange Act, 48 Stat. 900,15 U. S. C. 78u (d); 

Investment Advisers Act, 54 Stat. 853,15 U. S. C. 80b-9 (d).
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how simple it would have been to add a similar provision 
applicable to the Interstate Commerce Act, the Sherman 
Act, and others which have been allowed to stand as 
originally enacted save for the amending Act of 1906.14

The legislation involved in the instant case is plain in 
its terms and, on its face, means to the layman that if he 
is subpoenaed, and sworn, and testifies, he is to have im-
munity. Instead of being a trap for the Government, as 
was the original Act, the statutes in question, if inter-
preted as the Government now desires, may well be a trap 
for the witness. Congress evidently intended to afford 
Government officials the choice of subpoenaing a witness 
and putting him under oath, with the knowledge that he 
would have complete immunity from prosecution respect-
ing any matter substantially connected with the transac-
tions in respect of which he testified, or retaining the right 
to prosecute by foregoing the opportunity to examine him. 
That Congress did not intend, or by the statutes in issue 
provide, that, in addition, the witness must claim his 
privilege, seems clear. It is not for us to add to the legis-
lation what Congress pretermitted.

We have referred to the diversity of views amongst the 
lower courts. The Government insists that this court 
has settled the question in favor of its view. Its reliance 
is upon Heike v. United States, 227 U. S. 131. That case, 
however, decided only that the immunity conferred by 
the legislation in question was intended to protect the 
witness to the same extent that the Fifth Amendment 
protects him. The question was whether the immunity 
extended to prosecution for crimes with which the mat-
ters testified to were but remotely connected. This court 
held that, as the Amendment did not justify a claim of

14 It may be, that, due to the thoroughness of preliminary investi-
gation in the classes of cases in question, Congress has believed that 
the Government’s representatives needed no further warning of the 
result of subpoenaing a witness and examining him under oath.
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privilege against such remote contingencies, the im-
munity should be likewise construed not to reach them. 
The question of the necessity of a witness before an in-
vestigatory body claiming his privilege in order to earn 
his immunity was not decided.

The judgment is
Affirmed.

Mr . Justice  Frank fur ter , dissenting:
It is beyond dispute that the Constitution does not 

compel Congress to afford immunity from prosecution to 
those who testify without invoking the constitutional 
privilege against self-incrimination. The question for 
decision here is whether, by the Act of June 30, 1906, 34 
Stat. 798, amending the immunity provision of the Act 
of February 25,1903, 32 Stat. 904, Congress granted more 
than the Constitution requires and offered a “gratuity to 
crime,” Heike v. United States, 227 U. S. 131, 142, by 
conferring immunity to persons who testify without claim-
ing the protection of the privilege against self-incrimina- 
tion and who in no way indicate that their testimony is 
being given in return for the statutory immunity. In 
other words, did Congress, by that amendment, seek to 
facilitate the enforcement of law by making “evidence 
available and compulsory that otherwise could not be 
got,” ibid., or was it passing an act of amnesty?

This question cannot be answered by closing our eyes 
to everything except the naked words of the Act of June 
30,1906. The notion that because the words of a statute 
are plain, its meaning is also plain, is merely pernicious 
oversimplification. It is a wooden English doctrine of 
rather recent vintage (see Plucknett, A Concise History 
of the Common Law, 2d ed., 294-300; Amos, The Inter-
pretation of Statutes, 5 Camb. L. J. 163; Davies, The 
Interpretation of Statutes, 35 Col. L. Rev. 519), to which 
lip service has on occasion been given here, but which since
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the days of Marshall this Court has rejected, especially in 
practice. E. g., United States v. Fisher, 2 Cranch 358, 
385-86; Boston Sand Co. v. United States, 278 U. S. 41, 
48; United States n . American Trucking Assns., 310 U. S. 
534, 542-44. A statute, like other living organisms, de-
rives significance and sustenance from its environment, 
from which it cannot be severed without being mutilated. 
Especially is this true where the statute, like the one be-
fore us, is part of a legislative process having a history and 
a purpose. The meaning of such a statute cannot be 
gained by confining inquiry within its four corners. Only 
the historic process of which such legislation is an incom-
plete fragment—that to which it gave rise as well as that 
which gave rise to it—can yield its true meaning. And 
so we must turn to the history of federal immunity 
provisions.

The earliest federal statute dealing with immunity is 
the Act of January 24, 1857, 11 Stat. 155, as amended by 
the Act of January 24,1862,12 Stat. 333. This legislation, 
relating to testimony before either House of Congress, 
furnished a model for later immunity provisions. Con-
gress was careful to state precisely what it was for which 
immunity was given: “No witness shall hereafter be 
allowed to refuse to testify to any fact or to produce any 
paper. ...” 11 Stat. 156 (italics added). It was the 
refusal to testify, not the refusal to appear as a witness, 
which Congress took away and for which it gave 
immunity.

Duty, not privilege, lies at the core of this problem— 
the duty to testify, and not the privilege that relieves of 
such duty. In the classic phrase of Lord Chancellor 
Hardwicke, “the public has a right to every man’s evi-
dence.”1 The duty to give testimony was qualified at

1 Debate in the House of Lords on the Bill to indemnify Evidence, 
12 Hansard’s Parliamentary History of England, 675, 693, May 2 , 
1742, quoted in 8 Wigmore on Evidence (3d ed.) p. 64, § 2192.
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common law by the privilege against self-incrimination. 
And the Fifth Amendment has embodied this privilege 
in our fundamental law. But the privilege is a privilege 
to withhold answers and not a privilege to limit the range 
of public inquiry. The Constitution does not forbid the 
asking of criminative questions. It provides only that a 
witness cannot be compelled to answer such questions 
unless “a full substitute” for the constitutional privilege 
is given. Counselman v. Hitchcock, 142 U. S. 547, 586. 
The compulsion which the privilege entitles a witness 
to resist is the compulsion to answer questions which he 
justifiably claims would tend to incriminate him. But 
the Constitution does not protect a refusal to obey a 
process. A subpoena is, of course, such a process, merely 
a summons to appear. 8 Wigmore on Evidence (3d ed.) 
p. 106, § 2199. There never has been a privilege to dis-
regard the duty to which a subpoena calls. And when 
Congress turned to the device of immunity legislation, 
therefore, it did not provide a “substitute” for the per-
formance of the universal duty to appear as a witness— 
it did not undertake to give something for nothing. It 
was the refusal to give incriminating testimony for which 
Congress bargained, and not the refusal to give any testi-
mony. And it was only in exchange for self-incriminating 
testimony which “otherwise could not be got” {Heikes. 
United States, 227 U. S. 131,142) because of the witness’s 
invocation of his constitutional rights that Congress con-
ferred immunity against the use of such testimony.

Instead of giving more than the constitutional equiva-
lent for the privilege against self-incrimination, Congress 
for a long time did not give enough. See Counselman v. 
Hitchcock, 142 U. S. 547, invalidating the Act of Febru-
ary 25, 1868, 15 Stat. 37, R. S. § 860, the first immunity 
statute relating to judicial proceedings. In order to re-
move the gap between what this Act gave and what the 
Constitution was construed to require, Congress promptly 

503873—43------ 35
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passed the Act of February 11,1893, 27 Stat. 443, in order 
not to interrupt the effective enforcement of the Interstate 
Commerce Act. As the debates reveal, Congress acted 
on its understanding of what this Court in the Counsel-
man decision indicated was an adequate legislative alter-
native. See remarks of Senator Cullom, July 18, 1892, 
23 Cong. Rec. 6333. The 1893 Act followed the language 
of the Act of January 24, 1857, by providing that “no 
person shall be excused from attending and testifying or 
from producing books . . .” 27 Stat. 443 (italics added). 
And in 1896 this Court, in Brown v. Walker, 161 U. S. 
591, 595, found that the 1893 Act “sufficiently satisfies the 
constitutional guarantee of protection.” There was no 
indication of any belief that Congress had given anything 
more than it had to give—and, indeed, only a bare major-
ity of the Court thought that the statute had given as 
much as the Constitution required.

Certainly until the beginning of this century, there-
fore, Congress displayed no magnanimity to criminals 
by affording amnesty for their crimes. Indeed, so sensi-
tive has Congress been against immunizing crime that it 
has not entrusted prosecutors generally with the power 
to relieve witnesses from prosecution in exchange for 
incriminating evidence against others. But as part of 
the legislative program for the correction of corporate 
abuses, Congress in February 1903 included provisions 
for immunity in three additional measures, the Act of 
February 14, 1903, 32 Stat. 828, establishing the Depart-
ment of Commerce and Labor and conferring upon the 
Commissioner of Corporations the investigatory powers 
possessed by the Interstate Commerce Commission, the 
Elkins Amendment of February 19, 1903, 32 Stat. 848, 
to the Interstate Commerce Act, and the Act of February 
25,1903, 32 Stat. 903-04, making large appropriations for 
the enforcement of the Interstate Commerce Act, the 
Sherman Law, and other enactments. It is this latter
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provision, as amended by the Act of 1906, which is im-
mediately before us.

It was not until the startling decision of District Judge 
Humphrey in United States v. Armour <fc Co., 142 F. 808, 
that the suggestion was seriously made that Congress, 
in studiously fashioning a constitutional equivalent for 
the privilege against self-incrimination, was playing Lady 
Bountiful to criminals. The particular concerns which 
the Armour opinion stirred must be heeded because they 
provoked the Act of 1906. The meaning of that legis-
lation is lost unless derived from the circumstances which 
gave rise to it. The case arose out of a proceeding begun 
under the Act of February 14, 1903, 32 Stat. 825, creating 
the Department of Commerce and Labor. Section 8 of 
that Act provided that the Secretary of Commerce and 
Labor shall “from time to time make such special investi-
gations and reports as he may be required to do by . . . 
either House of Congress.” In obedience to a resolution 
of the House of Representatives, the Secretary directed 
the Commissioner of Corporations to investigate the 
causes of the low prices of beef cattle. Accordingly, the 
Commissioner instituted such an inquiry. At a confer-
ence with officers of the packing corporations and their 
counsel, the Commissioner explained the purposes and 
scope of his investigation. He informed them that he 
was acting independently and not in cooperation with the 
Department of Justice in its contemporaneous proceeding 
against the “Beef Trust” for alleged violations of the Sher-
man Law, and that any evidence obtained from the pack-
ers would not be given to the Department but would be 
reported only to the President for his appropriate use. 
(H. Doc. No. 706, 59th Cong., 1st Sess., p. 6.) There-
upon the Commissioner’s agents were afforded an oppor-
tunity to examine the packers’ books and papers.

Subsequently, an indictment under the Sherman Law 
was found against the packing corporations and their
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officers. Pleas in bar were filed, alleging in substance 
that, as a result of the investigation made by the Com-
missioner of Corporations, the defendants had obtained 
immunity from prosecution for the offenses charged in 
the indictment. Judge Humphrey sustained these pleas 
as to the individual defendants on the ground that the 
information furnished by the defendants brought into 
operation the immunity provision of the Act of February 
14, 1903, which incorporated by reference the Act of 
February 11, 1893, 27 Stat. 443, relating to testimony 
before the Interstate Commerce Commission. Judge 
Humphrey reached his conclusion by attributing to Con-
gress in passing the Act of February 11, 1893, a purpose 
which this Court later unanimously rejected in Heike V. 
United States, 227 U. S. 131. For while Judge Humphrey 
correctly held that “the privilege of the amendment per-
mits a refusal to answer,” he also stated, quite incorrectly 
and without any warrant in the language, legislative 
history or policy of the Act, that the statute “wipes out 
the offense about which the witness might have refused 
to answer.” 142 F. at 822. In other words, the district 
judge treated the immunity act as though it were an act 
of amnesty, and that is precisely what this Court in the 
Heike case said it was not: “Of course there is a clear dis-
tinction between an amnesty and the constitutional pro-
tection of a party from being compelled in a criminal 
case to be a witness against himself. Amendment V. 
But the obvious purpose of the statute [the Act of 
February 25, 1903] is to make evidence available and 
compulsory that otherwise could not be got. We see no 
reason for supposing that the act offered a gratuity to 
crime. It should be construed, so far as its words fairly 
allow the construction, as coterminous with what other-
wise would have been the privilege of the person con-
cerned. We believe its policy to be the same as that of 
the earlier act of February 11, 1893, c. 83, 27 Stat. 443,
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which read ‘No person shall be excused from attending 
and testifying,’ &c. ‘But no person shall be prosecuted,’ 
&c., as now, thus showing the correlation between consti-
tutional right and immunity by the form.” 227 U. S. 
at 142.

Judge Humphrey doubtless fell into error because he 
treated the immunity provision as subsidiary to the main 
purpose, as he conceived it, of the Act establishing the 
Department of Commerce and Labor. He believed “the 
primary purpose” of that Act was to “secure information 
for the use of the legislative body.” 142 F. at 826. It is 
plain that he did not view the immunity provisions in 
their true light, that is, as means to facilitate the adminis-
tration of the criminal law. Whatever justification Judge 
Humphrey may have had for entertaining such a notion 
with regard to the Act creating the Department of Com-
merce and Labor, it certainly has no application to the 
immunity provisions touching the Interstate Commerce 
Act and the Sherman Law. Those provisions were en-
acted as aids in the enforcement of criminal justice; they 
were not acts of amnesty designed to wipe out criminal 
offenses.

Acting swiftly to correct the error of the Armour de-
cision, the President recommended that “the Congress 
pass a declaratory act” to set aside Judge Humphrey’s 
misconception of congressional purpose. Message from 
the President of the United States, April 18,1906, H. Doc. 
No. 706,59th Cong., 1st Sess., p. 3. In so doing, President 
Theodore Roosevelt was acting upon the advice of At-
torney General (soon to become Mr. Justice) Moody. 
Naturally enough, the declaratory legislation directed 
itself to the correction of the two evils that Judge Hum-
phrey’s opinion projected, namely, to make it clear that 
immunity should not be afforded for producing corporate 
documents which could in any event be had because the 
privilege against self-crimination is not available to cor-
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porations, Wilson v. United States, 221 U. S. 361, 372-74, 
and that a person who does not give evidence under the 
ordinary formalities incident to being a witness was not 
entitled to immunity. The legislation was responsive to 
the Government’s position, as stated by Attorney General 
Moody: “Upon these facts [in the Armour case] the Gov-
ernment contended that the statutory immunity could be 
conferred only upon persons subpoenaed by the Commis-
sioner of Corporations who might subsequently give testi-
mony or evidence (in the legal sense of those terms) 
relating to the subject-matter of the indictment.” H. 
Doc. No. 706, 59th Cong., 1st Sess., p. 7.

Such was the limited purpose of the 1906 amendment. 
Could it be that the President having proposed, and the 
Congress having enacted, a restrictive declaration regard-
ing the scope of the immunity provision in order to pre-
vent other courts from following the latitudinarian mis-
conception of Judge Humphrey, the President and the 
Congress, both acting upon the advice of one of the ablest 
of Attorneys General, were unwittingly betrayed into 
introducing a new gratuity for witnesses under duty to 
respond to a subpoena, by giving an amnesty in exchange 
for the mere response?

For more than seventeen years thereafter it was un-
questioned that Congress had given no more than the Con-
stitution required—freedom from prosecution for evi-
dence that could not otherwise be obtained, evidence that 
was withheld upon claim of constitutional privilege, evi-
dence that was given only because Congress had provided 
immunity. This was the ruling of all the federal courts 
which considered the question, courts on which sat some 
of the ablest judges of their day—Judge Martin in United 
States v. Heike, 175 F. 852; Judge Grubb in United States 
v. Skinner, 218 F. 870; Judge Hunt in United States v. 
Elton, 222 F. 428; and Judge Rose in Johnson n . United 
States, 5 F. 2d 471. The narrow purpose of the 1906
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amendment, in the light of the events which gave rise to 
it, was succinctly set forth by Judge Rose: “Quite clearly 
this act did only two things and it was intended to do no 
more. It made it clear that the immunity granted did 
not inure to the benefit of corporations and that a natural 
person could not claim it unless he had testified in obedi-
ence to a subpoena. It was passed to meet the serious 
situation which the President and Congress thought had 
been created by the rulings of Judge Humphrey. . . . 
It was clearly not intended to change the previously 
existing law in any other respect. ... A construction 
should not be given to it which would result in a grand 
jury or prosecuting officer unwittingly conferring im-
munity upon a serious offender because in the best of good 
faith, and with no reason to suppose that he was crimi-
nally involved in the transaction, he was subpoenaed to 
produce some documents or to give some testimony which 
perhaps could just as well have been obtained from other 
sources. Unquestionably the witness has the constitu-
tional right to object to testifying. Then it is open to the 
government to elect whether it will or will not proceed 
with his examination under the statute, but if it does not, 
his rights remain as they were before he was called to the 
stand.” Johnson v. United States, 5 F. 2d 471,477.

The observations of Judge Grubb in United States v. 
Skinner, 218 F. 870, 879, are equally pertinent here: “The 
witness, in many cases, is alone informed as to whether 
his evidence will tend to incriminate him. The supposed 
incrimination may relate to offenses not under investi-
gation by the examining tribunal, and of the existence 
of which or of the relation of the desired evidence to which 
the examining tribunal or the government law officer may 
have no knowledge. The Heike Case is an apt illustra-
tion of this possibility. The witness is likely to have 
exclusive knowledge as to what facts and what answers 
may tend to his incrimination, and with reference to what
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offenses. Again, the witness alone knows whether he 
willingly gives his evidence for the purpose of exonerating 
himself, or only with the expectation of receiving immu-
nity therefor. He is therefore in a better position to be 
called upon to assert his constitutional privilege than 
is the examining tribunal or the law officer of the govern-
ment to call upon him to elect to do so. If any hardship 
attends the imposition of this burden on the witness, it 
has never been considered weighty enough to relieve 
him therefrom in exercising his constitutional privilege, 
prior to the immunity statutes. The immunity granted 
by the statute is a mere substitute for the constitutional 
safeguard, and has been held by the Supreme Court to 
be coterminous with it. There would seem, therefore, 
to be no reason for a different practice as to the assertion 
of the privilege where immunity is desired and where 
the constitutional privilege is insisted upon.”

These decisions thus reflected weighty considerations 
of policy in finding that Congress afforded immunity from 
prosecution only to the extent that the Constitution re-
quired in exchange for a privilege and that Congress 
was not giving away indulgences.

These considerations of policy were certainly not 
answered in the opinion of the Texas district court which, 
in 1923, made the first departure from this uniform con-
struction of the statute. The court held that immunity 
came merely because one testified in obedience to a 
subpoena, without any claim, either explicit or implied 
by the circumstances, that he had a constitutional right 
to refuse to answer on the ground that he might thereby 
be incriminated and that the testimony was being given 
only under compulsion of the immunity statute. United 
States v. Pardue, 294 F. 543. The court stated that its 
position was supported by the weight of authority, citing 
(1) the decision of Judge Humphrey in the Armour case; 
(2) United States v. Swijt, 186 F. 1002, the opinion in
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which, so far as it is relevant to the question here, seems 
to point clearly the other way (see, especially, 186 F. at 
1016-18); (3) State v. Murphy, 128 Wis. 201, 107 N. W. 
470, which, much questioned originally, has been repudi-
ated by the court which rendered it, Carchidi v. State, 187 
Wis. 438, 204 N. W. 473, and State v. Grosnickle, 189 Wis. 
17, 206 N. W. 895; and (4) a decision of the New York 
Court of Appeals, People v. Sharp, 107 N. Y. 427,14 N. E. 
319. In considering “the reasons which should control,” 
the district court was “shocked by the unconscionable-
ness of the claim . . . that the government can under 
a statute which . . . grants general amnesty to per-
sons who appear and testify in obedience to a subpoena, 
compel them to testify, and thereafter break faith with 
them by denying the protection of the statute to those 
who testify in exact accordance with its terms.” 294 F. 
at 547. Starting with the misconception that the im-
munity provision was an act of amnesty and not a quid 
pro quo for the constitutional privilege, the district court 
readily glided into question-begging by finding that there 
was a breach of faith in contesting the claim of amnesty.2

Once the confusion is avoided between an act of amnesty 
and an act which gives immunity in order “to make evi-
dence available and compulsory that otherwise could not 
be got” because it could be withheld upon a claim of con-
stitutional privilege, it becomes clear that a witness is not 
“entrapped” by requiring him to claim his constitutional 
privilege before affording him a substitute. A witness is 
no more entrapped by the requirement that he must stand

2 It is significant that the Heike case, in which this Court held there 
was “no reason for supposing that the [immunity] act offered a 
gratuity to crime,” 227 U. S. at 142, was cited neither by the court 
below in this case, nor by Judge Hutcheson in the Pardue case, 294 F. 
543, nor in any of the cases following the Pardue ruling, United States 
v. Ward, 295 F. 576, United States v. Moore, 15 F. 2d 593, and United 
States v. Goldman, 28 F. 2d 424.
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upon his constitutional rights, if he desires their protec-
tion, when there is an immunity statute than he is where 
there is none at all. It is one thing to find that incrimi-
nating answers given by a witness were given because in 
the setting of the particular circumstances he would not 
have been allowed to withhold them. It is quite another 
to suggest that one who appears as a witness should, 
merely because his appearance is in obedience to a sub-
poena, thereby obtain immunity “on account of any trans-
action, matter or thing concerning which he may testify,” 
even though the incrimination may relate to a transaction 
wholly foreign to the inquiry in which the testimony is 
given and even though the most alert and conscientious 
prosecutor would not have the slightest inkling that the 
testimony led to a trail of self-crimination. Such a con-
struction makes of the immunity statute not what its 
history clearly reveals it to be, namely, a carefully devised 
instrument for the achievement of criminal justice, but a 
measure for the gratuitous relief of criminals. The 
statute reflects the judgment of Congress that “the public 
has a right to every man’s evidence.” It is not for us to 
relax the demands of society upon its citizens to appear 
in proceedings to enforce laws enacted for the public 
good.

Beginning with the Securities Act of 1933, 48 Stat. 87; 
Congress has enacted no less than seventeen regulatory 
measures which contain provisions for immunity from 
prosecution in exchange for self-incriminating testimony. 
Of these, fourteen, including inter alia the Securities Ex-
change Act of 1934, 48 Stat. 900, the National Labor Re-
lations Act, 49 Stat. 456, the Communications Act of 1934, 
48 Stat. 1097, the Public Utility Holding Company Act of 
1935, 49 Stat. 832, the Federal Power Act, 49 Stat. 858, 
and the Civil Aeronautics Act of 1938, 52 Stat. 1022, con-
fer immunity when a person testifies under compulsion 
“after having claimed his privilege against self-incnnn-
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nation.” Three of these statutes, however, the Motor 
Carrier Act of 1935, 49 Stat. 550, the Industrial Alcohol 
Act, 49 Stat. 875, and the Fair Labor Standards Act of 
1938,52 Stat. 1065, do not contain this additional clause— 
they merely follow the old form customarily used by Con-
gress prior to the Securities Act of 1933. Of course, there 
is a difference in the language of these statutory provisions. 
But the process of construing a statute cannot end with 
noting literary differences. The task is one of finding 
meaning; and a difference in words is not necessarily a 
difference in the meaning they carry. The question is 
not whether these provisions are different, but whether 
there is significance in the difference. If the difference 
in language reflected a difference in the scope of the im-
munity given, or in the nature of the considerations that 
moved Congress to make a differentiation, there would 
surely be some indication, however faint, somewhere in 
the legislative history of these enactments that some legis-
lator was aware that the difference in language had 
significance. But there is none.

If Congress saw fit gratuitously to confer immunity 
to citizens who appear as witnesses in proceedings to 
enforce the Motor Carrier Act of August 9, 1935, it is 
hard to understand why it should give such immunity 
only to those who, after asserting their privilege, were 
pressed to give evidence in proceedings to enforce the 
Federal Power Act of August 26, 1935, and in proceedings 
to enforce the Public Utility Holding Company Act which 
became law the same day, and again should have given 
the privilege gratuitously in the Industrial Alcohol Act, 
which became law the following day. The Railroad Un-
employment Insurance Act, 52 Stat. 1107, and the Fair 
Labor Standards Act of 1938, 52 Stat. 1065, both became 
law the same day, June 25, 1938. Yet the immunity 
provision of the former contains the “after having claimed, 
etc.” clause, and that of the latter does not. It is only
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fair to Congress to assume that if there was a purpose to 
make a difference in the demands upon citizens when 
they appear as witnesses under one statute rather than 
the other, that purpose would have been stated somewhere 
in the course of the legislative history. But there is a 
total absence of any indication anywhere that any Con-
gressman had any notion that the enforcement of the 
Motor Carrier Act of 1935, the Industrial Alcohol Act, or 
the Fair Labor Standards Act of 1938, called for a differ-
ent treatment of witnesses in proceedings under these 
Acts than in enforcement proceedings under the other 
fourteen Acts. The explanation seems obvious. There 
are no expressions in the legislative materials to indicate 
that the legislative purpose varied in this respect between 
these Acts because there was no difference in purpose.

But the variations in the phraseology employed in the 
Acts are not to be explained away as just caprices of a 
single draftsman. The explanation is likely to be found 
in the manner in which Congress usually acts in adopting 
regulatory legislation. If a single draftsman had drafted 
each of these provisions in all seventeen statutes, there 
might be some reason for believing that the difference 
in language reflected a difference in meaning. But it is 
common knowledge that these measures are frequently 
drawn, at least in the first instance, by specialists (per-
haps connected with interested government departments) 
in the various fields. Provisions in different measures 
dealing with the same procedural problem not unnat-
urally, therefore, lack uniformity of phrasing.

We do not have to look very far in order to see how 
Congress happened to use one form of immunity pro-
vision in some of these statutes and another form in others. 
Consider the evolution of the three statutes which fol-
lowed the old, pre-1933 form. The Motor Carrier Act 
of 1935 was enacted as an amendment to the Interstate 
Commerce Act. What was more natural than that the
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enforcement provisions of the old Act should be incorpo-
rated by reference in providing for the new powers of 
the Commission. §§ 201, 205e, 49 Stat. 543,550. And the 
Industrial Alcohol Act of 1935, so far as its enforcement 
provisions were concerned, was patterned upon its 
predecessor, the National Prohibition Act of 1919,41 Stat. 
317, and the draftsman naturally took the immunity pro-
vision from that statute.

The Fair Labor Standards Act of 1938 has a more 
complicated but even more revealing history. Intro-
duced first in the Senate on May 24, 1937, it carried the 
explicit provision that a person gains immunity “after 
having claimed his privilege against self-incrimination.” 
It remained in this form throughout the course of the 
legislation in both the House and the Senate for nearly a 
year, when the whole conception of the bill was changed. 
Everything was struck out after the enacting clause, and 
the new measure was submitted to the House on April 21, 
1938. As part of that new bill, the provision for the 
attendance of witnesses in the enforcement of the Act 
simply incorporated by reference the provision of the 
Federal Trade Commission Act—and obviously this was 
because the draftsmen of the new bill drew heavily upon 
the scheme of that Act. But there is an utter want of 
evidence to support the suggestion that after a year the 
proponents of this legislation, and the committees that 
grappled with its problems, changed their minds as to the 
extent of the immunity to be afforded to witnesses sum-
moned in proceedings under the Act. Nor is there any 
evidence in the debates that when Congress finally passed 
the measure in its present form, it meant to give a greater 
immunity than that which was provided in the various 
bills that were before the Senate and the House for a 
year.

The course taken by the Securities Act of 1933 before 
it was finally enacted is revealing as to the significance of
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its immunity provision, the first to depart from the old 
form. Up to the time that the bills which eventually 
became the Act emerged from conference, the immunity 
provision followed the old form. The new formula ap-
pears for the first time in the bill reported by the confer-
ence. But neither in the conference report nor elsewhere 
is there any suggestion that the introduction of this phrase 
imported any new legislative purpose or that it was any-
thing more than a careful rephrasing of a conventional 
statutory provision. In the case of the Fair Labor Stand-
ards Act, as we have seen, the more meticulous phrase, 
“after having claimed his privilege against self-incrimina- 
tion,” was in all successive bills in both the House and the 
Senate but it disappeared at the final stage of the enact-
ment of the measure. No one ever suggested, so far as 
the available materials show, that the change in the 
formula implied any change as to the intended scope of 
the immunity provision. Style, not substance, is ob-
viously the explanation. In the case of one statute, 
Congress began with the new form and ended with the old 
one; in the case of the other, it began with the old one 
and ended with the new. Upon what rational basis can 
we attribute to Congress an intention to make the scope 
of the immunity provision of the one statute vitally 
different from that of the other?

To attribute caprice to Congress is not to respect its 
rational purpose when, as here, we find a uniform policy 
deeply rooted in history even though variously phrased 
but always directed to the same end of meeting the same 
constitutional requirement.

I am therefore of opinion that an appearance in response 
to a subpoena does not of itself confer immunity from 
prosecution for anything that a witness so responding 
may testify. There must be conscious surrender of the 
privilege of silence in the course of a testimonial inquiry. 
Of course no form of words is necessary to claim ones
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privilege. Circumstances may establish such a claim. 
But there must be some manifestation of surrender of the 
privilege. The prosecutor’s insistence upon disclosure 
which, but for immunity from prosecution, could be with-
held is that for which alone the immunity is given. 
History and reason alike reject the notion that immunity 
from prosecution is to be squandered by giving it gratui-
tously for responding to the duty, owed by everyone, to 
appear when summoned as a witness.

Since the demurrers to the pleas should have been sus-
tained, the case should be remanded to the district court 
for appropriate disposition in accordance with the views 
herein expressed.

Mr . Just ice  Douglas  joins in this dissent.

HARRIS, ADMINISTRATOR, v. ZION’S SAVINGS 
BANK & TRUST CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
TENTH CIRCUIT.

No. 268. Argued December 17, 1942.—Decided January 11, 1943.

1. Without leave of the state court which appointed him and which 
has jurisdiction over him, an administrator may not revive a pro-
ceeding instituted by his decedent under § 75 of the Bankruptcy Act, 
nor initiate proceedings to have the estate adjudged bankrupt and 
for other relief under § 75 (s) of that Act. P. 449.

2. Notwithstanding the provisions of § 75 (c) of the Bankruptcy Act 
providing that “a petition may be filed by any farmer” for the 
extension and composition of his debts, and of § 75 (r) declaring 
that “For the purposes of this section, . . . the term ‘farmer’ . . . 
includes the personal representative of a deceased farmer,” where the 
law of a State prohibits an administrator from dealing with the 
real estate, or conditions his power so to do, Congress did not intend 
to override that law and confer upon an administrator—a mandatory 
of state power—a privilege at war with the law of his official being. 
P. 450.
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3. Section 8 of the Bankruptcy Act is inapplicable. Order 50 (9) of 
the General Orders in Bankruptcy held applicable. P. 452.

127 F. 2d 1012, affirmed.

Certiora ri , post, p. 609, to review the affirmance of a 
judgment dismissing the petition of an administrator to 
revive a proceeding under § 75 of the Bankruptcy Act, and 
rejecting an amended petition for relief under § 75 (s).

Mr. J. D. Skeen, with whom Mr. E. J. Skeen was on the 
brief, for petitioner.

Mr. Hadlond P. Thomas for respondent.

Mr . Justic e Robert s delivered the opinion of the 
Court.

December 20,1937, Anna L. Harris filed her petition for 
relief under § 75 of the Bankruptcy Act1 in the District 
Court for Utah. She made an offer of composition and, 
while this offer was pending, she died. January 16, 1939, 
the bankruptcy court ordered the proceeding abated be-
cause of her death. March 30, 1939, the petitioner was 
appointed administrator of her estate.

Thereafter the respondent instituted a foreclosure pro-
ceeding upon a mortgage on real estate of the decedent, 
obtained a judgment, and, August 1, 1939, purchased the 
mortgaged premises at foreclosure sale and received a 
sheriff’s certificate.

February 13, 1940, two days before the period of re-
demption expired, the petitioner, as administrator, secured 
leave from the probate court to apply, as the decedent’s 
personal representative, for an order reviving the debtor 
proceedings. The probate court’s decree was stayed pend-
ing an appeal to the Supreme Court of Utah. Notwith-
standing the stay, the petitioner applied to the bankruptcy 
court for a revivor. 11

111 U. S. C. § 203.
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The Utah Supreme Court reversed the decree of the 
probate court, holding that, under the probate code, the 
court had no authority to authorize the administrator to 
petition the federal court under § 75.2 This court granted 
certiorari to review the judgment3 but, after hearing, dis-
missed the writ on the ground that the decision rested 
on an adequate non-federal ground.4

Pending hearing in this court, the petitioner, on Sep-
tember 18, 1940, lodged with the clerk of the bankruptcy 
court an amended petition to be adjudged a bankrupt 
under subsection (s) of § 75. The court ordered that the 
paper be not filed and also ordered that the petitioner 
show cause why his revivor petition should not be dis-
missed. August 29,1941, the respondent moved to strike 
both the original and amended petition. September 30, 
1941, the district judge entered an order dismissing the 
administrator’s petition to revive and rejecting the 
amended petition.

October 10, 1941, the petitioner sought leave of the 
probate court to appeal from the bankruptcy court’s order 
of dismissal and rejection. The prayer was denied, and 
the court held that the petitioner should not be authorized 
to appeal. The petitioner, nevertheless, appealed to the 
Circuit Court of Appeals, which affirmed the District 
Court’s action.5

Subsection (c) of §75 provides: . a petition
may be filed by any farmer” for the extension and compo-
sition of his debts. Subsection (r) declares: “For the pur-
pose of this section . . . the term ‘farmer’ . . . includes 
the personal representative of a deceased farmer; . .

The question is whether an administrator may, in his 
representative capacity, initiate such proceedings without

2 In re Harris’ Estate, 99 Utah 464, 105 P. 2d 461.
8312 U. S. 670.
4 Harris v. Zion’s Savings Bank & Trust Co., 313 U. S. 541.
5127 F. 2d 1012.

503873—43-----36
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leave of the court which appointed him and has jurisdic-
tion over him, or may do so where, as here, he has applied 
for leave and been denied it. The importance of this 
question, and a diversity of views amongst the federal 
courts,® led us to grant certiorari.

Put another way, the question is: if the law of a state 
prohibits an administrator from dealing with the real 
estate, or conditions his power so to do, did Congress in-
tend to override that law and confer upon this mandatory 
of state power a privilege at war with the law of his official 
being? We must meet that question in this case, for the 
Supreme Court of Utah has told us that, under the law of 
that State, the petitioner has no such power. If such he 
possesses, it derives from a law which overrides the law of 
the petitioner’s official creation.

Laying aside any issue of constitutional power, the ques-
tion remains whether Congress intended so to override 
the law of a state and confer on the state’s appointee, as 
persona designata, a function to be exercised not for the 
deceased farmer, not for the decedent’s estate, the entity 
he represents under state law, not for the heirs who inherit 
the realty, but in a vacuum?

When we reflect that the settlement and distribution of 
decedents’ estates, and the right to succeed to the owner-
ship of realty and personalty are peculiarly matters of 
state law; that the federal courts have no probate juris-
diction and have sedulously refrained, even in diversity 
cases, from interfering with the operations of state 
tribunals invested with that jurisdiction, we naturally 
incline to a construction of § 75 consistent with these 
principles. We think the beneficent purpose of the legis-
lation will not be defeated by such a construction.

6 Compare In re Buxton’s Estate, 14 F. Supp. 616; In re Reynolds, 
21 F. Supp. 369; Lemm v. Northern California National Bank, 93 F. 
2d 709; Hines n . Farkas, 109 F. 2d 289.
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The section is a manifestation of the enlarged concep-
tion of the bankruptcy power as extending not alone to a 
seizure of an insolvent debtor’s assets in the interest of an 
impartial application of them to his creditor’s demands, 
but also as a means of relieving his distress and rehabili-
tating him financially while rendering his creditors all for 
which they may reasonably hope.7

So the opportunity of resort to § 75 enures not to 
creditors but to the debtor. His voluntary action, not 
theirs, determines whether the law shall be invoked. 
Congress extended him a privilege which he could exercise 
or renounce. By the provision that the term “farmer” 
should include a personal representative, Congress ex-
tended that privilege to an administrator. But, clearly, 
if that functionary elects not to avail himself of the 
privilege, the section is, as to him, inoperative. More-
over, if his election depends, under the law of his being, 
not alone on his choice but upon the exercise of the choice 
of his master, the state which gave him official life, and 
under whose tutelage he is, then the door of the bank-
ruptcy court is open to him only when that choice has 
been exercised in the only way he can exercise it.

In this view, Congress has extended the benefits of the 
act only to administrators who can lawfully elect to avail 
of them. Thus conflict between federal and state power 
is avoided and the two are accommodated.

The opinion of the Supreme Court of Utah points out 
some of the many inconsistencies and difficulties an 
opposite conclusion would entail. Under the law of the 
State, realty descends directly to the heirs. The admin-
istrator does not represent them. In resorting to § 75 he

''Local Loan Co. v. Hunt, 292 U. 8. 234, 244; Continental Illinois 
National Bank & T. Co. v. Chicago, R. I. & P. Ry. Co., 294 U. S. 648, 
667-675; United States v. Bekins, 304 U. S. 27, 47; Wright v. Union 
Central Life Ins. Co., 304 U. S. 502, 514; Wright v. Union Central Life 
Ins. Co., 311 U. 8.273, 279.
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may, or may not, be acting in their true interests. The 
law of the State demands the speedy settlement of the 
estate. If, independently of that law, the administrator 
may apply under § 75, it may well happen that this state 
policy will be nullified. In other states, an administrator 
may succeed to the realty absolutely or in such measure 
and for such purpose that no state policy would be con-
travened by resort to § 75. But, in any case, the interests 
of those entitled to inherit ought to be considered before 
choice of action is determined. The probate court, not 
the bankruptcy court, is the appropriate forum for weigh-
ing the respective benefits or detriments to those who 
share in the equity of the decedent’s estate.

We cannot accept the view that § 8 of the Bankruptcy 
Act* 8 governs. That provision was part of the Act of 1898 
and looked only to proceedings wherein title to the assets 
was transferred from the bankrupt as of the date of peti-
tion and vested in a trustee, and wherein the assets were 
to be liquidated promptly and the proceeds distributed 
amongst creditors. In other words, the purpose and effect 
of the proceeding in bankruptcy and that in the probate 
court were the same. Under § 75 they are or may be at 
war, the one preventing the liquidation which is the chief 
aim of the other. In other respects § 8 is inapplicable. 
Why, in a case like this, should the heirs, the owners of 
the equity in real estate, be made parties against their 
wifi?9

Congress, when the matter has come to its attention, 
has expressly recognized that if a moratorium proceeding 
such as this is to be brought or revived by an administra-
tor, he ought to obtain leave from the probate court. So 
§ 74, as amended, provides.10 We think the same intent 
should be implied as to § 75.

811 U.S. C. §26.
8 See Shute n . Patterson, 147 F. 509.
1811 U. 8. C. §202.
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We believe that it was with these considerations in mind 
that this court adopted Order 50 (9) of the General 
Orders in Bankruptcy.11 That order provides that the 
personal representative of a farmer shall annex to his 
petition filed under § 75, amongst other things, a copy of 
the order of the probate court authorizing him to file the 
petition. The court below thought the General Order 
applicable and felt bound to apply it. It is suggested that 
this portion of the Order is void as running counter to 
the clear mandate of the statute. And so it would be if the 
Act conferred upon the administrator the right, notwith-
standing state law, to invoke the bankruptcy powers. 
But the rule comports with what we have endeavored 
to show is the natural and reasonable construction of § 75. 
If the state law permits resort to the remedy afforded by 
the section, no difficulty will be created by requiring the 
obtaining of such an order. If it forbids, then no conflict 
between the policies of state and nation will arise.

The judgment is
Affirmed.

Mr . Justic e  Dougla s , dissenting:

Sec. 75 (r) includes “the personal representative of a 
deceased farmer” within the definition of “farmer” as 
that term is used in the Act. Sec. 75 (n) provides that in 
these proceedings “the jurisdiction and powers of the 
courts, the title, powers, and duties of its officers, the 
duties of the farmer, and the rights and liabilities of 
creditors, and of all persons with respect to the property 
of the farmer . . . shall be the same as if a voluntary 
petition for adjudication had been filed and a decree of 
adjudication had been entered on the day when the 
farmer’s petition, asking to be adjudged a bankrupt” was 
filed. Since that provision relates to the “jurisdiction

11 General Orders in Bankruptcy of January 16, 1939, 305 U. S. 
681,11U. S. C. A. following § 53.
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and powers” of the bankruptcy court as well as to the 
“rights and liabilities” of creditors and “of all persons” 
with respect to the property, I do not see how we can 
escape the conclusion that it incorporates § 8 of the Bank-
ruptcy Act. Practically identical provisions in old 
§ 74 (m), dealing with compositions and extensions, were 
held to have that effect. In re Morgan, 15 F. Supp. 52. 
Cf. Benitez v. Anciani, 127 F. 2d 121. The function and 
purpose of § 74 and § 75 are comparable. No reason is 
apparent why a different result should obtain under § 75. 
Sec. 8 of the Bankruptcy Act states that death of a bank-
rupt “shall not abate the proceedings, but the same shall 
be conducted and concluded in the same manner, so far 
as possible, as though he had not died.” That section 
“makes no exception or qualification—after the proceed-
ings have been commenced they are not to be abated by 
death.” Hull v. Dicks, 235 U. S. 584, 588. It has long 
been considered mandatory. Shute v. Patterson, 147 F. 
509; 1 Collier, Bankruptcy (14th ed.) § 8.02. On death 
of a bankrupt where his personal representative succeeds 
to the personalty and his heirs to the realty, the proper 
procedure is to make them parties. Shute n . Patterson, 
supra, p. 512; Benitez v. Anciani, supra, p. 125. And see 
In re Schwab, 83 F. 2d 526. And the death of a bankrupt 
does not prevent his discharge (Collier, loc. dt.) at the in-
stance of the administrator. In re Agnew, 225 F. 650.

If this had been an ordinary bankruptcy case, there 
can be no doubt that the personal representative of this 
decedent would have been entitled to come in, that the 
heirs could have been joined, and that a discharge could 
have been obtained, provided the requirements of § 14 
were met. The fact that the proceeding is under § 75 
should not make a difference. Congress has specifically 
stated that a “personal representative” of a farmer may 
employ the machinery of § 75. The offer of composition 
made by the decedent before her death might or might
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not have been accepted. But even though it were re-
jected, subsection (s) affords an alternative form of relief, 
one benefit of which is a discharge. § 75 (s) (3); Wright 
v. Union Central Life Ins. Co., 311 U. S. 273. I think it 
clear that § 75 was designed to afford to the estate the 
opportunity to obtain these benefits. Those benefits may 
be just as considerable as they would be in ordinary bank-
ruptcy. The fact that the heirs would be held at bay is 
no more significant in this instance than it is in other ap-
plications of § 8 of the Bankruptcy Act. To be sure, title 
to the property vests in the trustee in ordinary bank-
ruptcy. But that circumstance has no relevancy to the 
scope of the jurisdiction of the bankruptcy court under 
§ 75 which is in issue here and which we recently stated 
was “exclusive,” carrying with it “complete and self-
executing statutory exclusion of all other courts.” Kalb 
v. Feuerstein, 308 U. S. 433, 443. Furthermore, Congress 
has not made participation of the personal representative 
dependent on authorization from the state probate court. 
Under old § 74 it did. Thus § 74 as amended by the Act of 
June 7,1934 (48 Stat. 922,11 U. S. C. 202a), an Act which 
also contained certain amendments to § 75 (48 Stat. 924, 
925), included “the personal representative of a deceased 
individual for the purpose of effecting settlement or com-
position with the creditors of the estate: Provided, how-
ever, That such personal representative shall first obtain 
the consent and authority of the court which has assumed 
jurisdiction of said estate, to invoke the relief provided” 
by that Act. No such qualification appears in § 75. Its 
absence there and its presence in § 74 clearly indicate that, 
where Congress wished to curtail the power of bankruptcy 
courts over estates of decedents and to make the partici-
pation of a personal representative dependent on authori-
zation from the state probate court, it said so. The view 
I urge would of course result in a collision between the 
Bankruptcy Act and state probate law. But that is no
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more important here than was the collision in Kalb v. 
Feuerstein, supra. In this case, as in other situations {In 
re Devlin, 180 F. 170, 172) it is the Bankruptcy Act, not 
local probate law, which must control the administration 
of the estate. The bankruptcy power is supreme. Sec. 
8 is a valid exercise of that power. The result is that 
General Order 50 (9) must give way insofar as it is incon-
sistent with this result. For those rules are intended 
merely “to execute the act” {West Co. v. Lea, 174 U. S. 
590, 599), not to “authorize additions to its substantive 
provisions.” Meek n . Centre County Banking Co., 268 
U. S. 426, 434.

Mr . Justice  Black  and Mr . Justi ce  Murphy  join in 
this dissent.

PUBLIC UTILITIES COMMISSION OF OHIO et  al . v . 
UNITED FUEL GAS CO. et  al .

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF OHIO.

No. 87. Argued December 8, 1942.—Decided January 11,1943.

Upon an appeal to the Public Utilities Commission of Ohio from a 
municipal ordinance establishing, in 1932, rates for natural gas sold in 
the city by a local utility, the Commission asserted jurisdiction to 
fix the rates paid by the local utility to an unaffiliated company for 
natural gas transported and sold in interstate commerce, and, in 
1935, issued orders preliminary to fixing such rates. In a suit in 
equity begun by the interstate company prior to, and decided sub-
sequently to, the Natural Gas Act of 1938, the federal District Court 
enjoined the enforcement of the orders. The state Commission had 
held no hearing, and had made no findings, with respect to the law-
fulness or reasonableness of the interstate rates. Held:

1. Considerations of equity require the determination here of 
the question of local law as to the power of the state Commission 
to fix retroactively the rates to be charged by the interstate company 
for natural gas transported and sold in interstate commerce to the 
local utility. P. 462.
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Where, as here, no state court ruling on local law could settle 
the federal questions that necessarily remain, and where, as here, 
the Etigation has already been in the federal courts for an inordi-
nately long time, considerations of equity require that the litigation 
be brought to an end as quickly as possible.

2. Under the law of Ohio, the state Commission, in the circum-
stances of this case, is without power to fix retroactively the rates 
to be charged by the interstate company for natural gas sold in 
interstate commerce to the local utility. P. 465.

3. The power to fix rates for natural gas transported and sold in 
interstate commerce has been vested by the Natural Gas Act of 
1938 in the Federal Power Commission exclusively. P. 468.

4. The Natural Gas Act of 1938 does not bar a state commission, 
in the appropriate exercise of its jurisdiction, from compelling the 
production of data in the possession of the interstate company and 
relevant to the proceeding before the Commission. P. 468.

5. The injunction decree of the District Court can not, in the 
circumstances of this case, be set aside as an improper exercise of 
its equitable jurisdiction. P. 468.

6. The Johnson Act of May 14,1934, is inapplicable here. P. 469.
7. The District Court’s decree is to be read as an injunction 

against enforcement of the state Commission’s orders only in so far 
as they assume jurisdiction to fix the rates to be charged for natural 
gas transported and sold in interstate commerce. P. 470.

46 F. Supp. 309, affirmed.

Appeal  from a decree of a District Court of three judges 
enjoining enforcement of certain orders of the state 
Commission.

Mr. Kenneth L. Sater, with whom Mr. Thomas J. Her-
bert, Attorney General of Ohio, was on the brief, for 
appellants.

Mr. Harold A. Ritz, with whom Mr. Freeman T. Eagle- 
son was on the brief, for appellees.

Mr . Justice  Frankf urter  delivered the opinion of the 
Court.

This is an appeal from a decree of the District Court 
for the Southern District of Ohio enjoining the enforce-
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ment against appellee, United Fuel Gas Company (here-
after called United), of orders made by the Public Utilities 
Commission of Ohio, 46 F. Supp. 309.

The facts are not in dispute. The Portsmouth Gas 
Company, a public utility, sells natural gas at retail to 
the people of Portsmouth, Ohio. It purchases its entire 
supply of gas from United, a West Virginia corporation. 
The gas is conveyed through pipelines in a continuous 
flow from points of production in West Virginia and Ken-
tucky into Ohio, and there delivered to the Portsmouth 
Gas Company. On February 24, 1932, the City of Ports-
mouth, under the authority given it by § 614—44 of the 
Ohio General Code, established the rates to be charged 
to Portsmouth consumers for natural gas distributed by 
the Portsmouth Gas Company. This ordinance did not 
purport to fix the charges made by United for the gas 
sold to the Portsmouth Gas Company. Claiming that 
the rates fixed by the city were unreasonable and unjust, 
the Portsmouth Gas Company challenged the ordinance 
before the Public Utilities Commission of Ohio. The 
Commission found that the complaint was justified, and 
that reasonable and just rates should be substituted for 
those prescribed by the ordinance. But it also found that 
it could not determine such rates in the absence of proof 
that the charges which United exacted from the Ports-
mouth Gas Company were just and reasonable. The 
Commission ruled that the sale of gas by United to the 
Portsmouth Gas Company for resale to consumers in 
Portsmouth was a public utility service within the mean-
ing of § 614-2 of the Ohio General Code, and that the rates 
to be charged for such service were subject to its jurisdic-
tion. Accordingly, on April 18, 1935, the Commission 
ordered that United prepare and present “all pertinent and 
relevant testimony and exhibits tending to prove a reason-
able and just rate to be charged by it to the Portsmouth
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Gas Company for the furnishing of natural gas for dis-
tribution within the City of Portsmouth, Ohio.”

United thereupon filed a petition for rehearing with the 
Commission. The petition asserted that the gas sold by 
United to the Portsmouth Gas Company was in interstate 
commerce, that the two companies were wholly independ-
ent of one another, and that the Commission therefore 
went beyond the power of the state in asserting juris-
diction to fix the rates to be charged for gas sold by United 
to the Portsmouth Gas Company. United recognized, 
however, the authority of the Commission to compel it 
to produce evidence in its possession relevant to a de-
termination of just and reasonable rates to be charged by 
the Portsmouth Gas Company for gas sold to its custom-
ers. This proffer of testimony by United, which was not 
accepted by the Commission, is relevant to the disposi-
tion of this controversy: “It [United] does not question 
the right of said Commission to call upon this petitioner 
for such evidence and facts as may be in its possession 
which may show or tend to show what would be a reason-
able rate to be charged for gas to the consumers in the 
City of Portsmouth, and it offers to furnish to the Com-
mission such facts and evidence as may be desired, or to 
permit any officers or agents of the Public Utilities Com-
mission of Ohio to ascertain such facts and evidence as 
may be desired from its records and books for the purpose 
aforesaid, but denies and protests the right or power of 
said Commission to fix the rates at which petitioner shall 
sell the gas which it transports into the State of Ohio and 
delivers to the Portsmouth Gas Company.”

On May 29, 1935, the Commission denied this petition. 
Its order expressly reaffirmed its previous assertion of 
jurisdiction to fix the rates to be charged for the sale of 
gas by United to the Portsmouth Gas Company.1

1 “The Commission further finds that the furnishing of natural gas 
by the United Fuel Gas Company to the Portsmouth Gas Company
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This suit to restrain enforcement of the two orders of 
the Commission followed. In its original bill, filed July 
3,1935, United alleged that the Commission’s orders were 
an unconstitutional attempt to regulate interstate com-
merce; that compliance with the orders would entail an 
expenditure of more than one hundred thousand dollars 
in order to make the usual appraisals required in deter-
mining a rate base; that disobedience to the orders would 
subject United and its agents to fines of a thousand dollars 
a day. These allegations were denied by the Commission. 
But on September 23, 1935, the parties stipulated that 
“it will cost the plaintiff a substantial sum of money, in 
excess of three thousand dollars, to comply with the Com-
mission’s order.”

The bill was still pending at the time of the enactment 
of the Natural Gas Act of June 21, 1938, 52 Stat. 821, 
15 U. S. C. § 717, and the relevance of that statute to the 
present controversy was duly set forth in an amended 
bill filed March 8, 1939. The suit did not come to issue 
for more than two years thereafter. The death of one of 
the members of the District Court, necessitating reargu-
ment and reconsideration of the case, may explain, at least 
in part, why a case of such public importance should have 
proceeded at such a leaden-footed pace.* 2 It was not until

for resale to consumers within the City of Portsmouth, Ohio, is a public 
utility service within the meaning of Section 614-2, General Code of 
Ohio; that the rates to be charged therefor are subject to the jurisdic-
tion of this Commission; that such jurisdiction includes the right to 
regulate the rate or price to be charged for such service, and that the 
exercise of such jurisdiction is necessary for a determination of the 
matters and things herein at issue before this Commission.”

2 The bill was filed on July 3,1935, and on the same day a temporary 
restraining order was issued by District Judge Hough. The case was 
submitted to a District Court of three judges on September 23, 1935, 
but on November 19, 1935, before it was decided, Judge Hough died. 
An amended complaint was filed on November 20, 1936, and a second 
amended complaint on March 8, 1939, to which answer was made on 
April 25, 1939. A third amended complaint filed on April 8, 1941,
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January 16, 1942, that the decree now under review was 
entered. The District Court held that, regardless of what 
the situation might have been in the absence of the 
Natural Gas Act, that statute deprived the Ohio Commis-
sion of power to regulate the rates to be charged for gas 
transported and sold in interstate commerce. And so the 
court enjoined the enforcement of the Commission’s orders 
against United.

The Commission contends that the issues of this case 
lie outside the scope of the Natural Gas Act because the 
Commission was concerned with the establishment of 
rates for the sale of gas by United to Portsmouth Gas 
Company prior to the effective date of the federal Act, 
and, more particularly, to fix rates retroactive to Feb-
ruary 24, 1932, when the city of Portsmouth prescribed 
the rates for gas sold to consumers by the Portsmouth 
Gas Company in the ordinance which gave rise to the 
proceedings before the Commission. This contention, if 
correct, would require us to consider whether the Com-
merce Clause, of its own force, invalidated the Commis-
sion’s assertion of jurisdiction bver the rates upon gas 
shipped by United into Ohio.

was followed on April 24, 1941, by a motion to dismiss which was 
denied on July 8, 1941. On July 28, 1941, an application for leave 
to file an answer was made; this application was granted on August 
4, 1941, and an answer was filed the same day. The cause having 
finally been submitted, the District Court filed an opinion on October 
2,1941, finding that the plaintiff was entitled to injunctive relief. And 
on January 16,1942, the decree now under review was entered.

The 1942 Annual Report of the Director of the Administrative 
Office of the United States Courts (p. 7) discloses that “The median 
tune which elapsed from filing to disposition of civil cases terminated 
in the district courts during the year 1942, which had been tried to court 
or Jury, excluding land condemnation, habeas corpus, and forfeiture 
proceedings, was 10.7 months; and from issue to trial it was 6.1 
months. . . . This compares with periods of 10.2 months and 5.3 
months, respectively, in 1941.”
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But we must reject the contention of the Commission. 
It rests upon the assumption that under the Ohio law the 
state Commission can retroactively fix the rates of United. 
For it must be borne in mind that the ultimate issue in 
this suit is the assertion by the Ohio Commission in 1935 
of power to fix appellee’s rates; that the Commission has 
not yet exercised the power which it thus asserted; that 
it has not made the inquiry and the findings which must 
precede the establishment of new rates; that United has 
not posted any bond to secure refunds it might be ordered 
to make; that the Commission’s jurisdiction to fix United’s 
rates was denied by the District Court in its decree of 
January 16, 1942; and that, so far as rates in the past are 
concerned, the power of the Ohio Commission (apart 
from any limitations imposed by federal law, whether 
constitutional or statutory) is dependent upon the au-
thority possessed by it under Ohio law. To sustain the 
Commission on this phase of the case we would have to 
find that it was the law of Ohio that the Commission had 
power to fix rates upon gas sold by United to the Ports-
mouth Gas Company which would be retroactive to Feb-
ruary 24, 1932, when the city of Portsmouth prescribed 
the rates upon gas sold by the Portsmouth Gas Company 
to its customers.

Unfortunately we are not aided by a finding of the 
lower court on this question of state law. Since the 
District Court was composed of three Ohio judges, 
they may perhaps have taken Ohio law on this point so 
much for granted as not to require statement. Under 
ordinary circumstances we would prefer to leave to others 
the task of formulating local law. But this case has 
already been too long in the federal courts, and we do 
not think it comports with the public interest to remit the 
controversy for explicit findings by the District Court 
as to the power of the Ohio Commission to fix rates retro-
actively. The situation here is quite different from Rau-
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road Comm’n v. Pullman Co., 312 U. S. 496. Where the 
disposition of a doubtful question of local law might ter-
minate the entire controversy and thus make it unneces-
sary to decide a substantial constitutional question, con-
siderations of equity justify a rule of abstention. But 
where, as here, no state court ruling on local law could 
settle the federal questions that necessarily remain, and 
where, as here, the litigation has already been in the 
federal courts an inordinately long time, considerations 
of equity require that the litigation be brought to an end 
as quickly as possible.

The proceeding before the state Commission arose under 
§614-44 et seq. of the Ohio General Code (Page, 1926), 
dealing with appeals to the Commission from municipal 
ordinances establishing rates to be charged by local utili-
ties. Whenever such an appeal is taken, as it was taken 
here by the Portsmouth Gas Company, the Commission 
is required to hold a hearing. § 614-44. If, after such 
hearing, the Commission finds that the rate fixed by the 
ordinance is unjust or unreasonable, it must determine 
the just and reasonable rate to be charged “during the 
period so fixed by ordinance . . . and order the same sub-
stituted for the [ordinance] rate ...” § 614r-46. It is 
clear that under this section of the statute the Commission 
can establish just and reasonable rates in lieu of those fixed 
by the ordinance, and can make its order effective retro-
actively by ordering refunds of charges in excess of the 
substituted rates. In re Columbia Gas & Fuel Co., 1941 
Hep. Ohio P. U. C. 22; In re Wheeling Electric Co., 1941 id. 
69; In re East Ohio Gas Co., 1939 id. 15. The Commis-
si011 undoubtedly has power, therefore, to establish a just 
and reasonable rate, retroactive to February 24, 1932, for 
gas sold by the Portsmouth Gas Company to the people 
of that community.

But whether the Commission has similar power with 
respect to rates for gas sold by United to the Ports-
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mouth Gas Company—and that is the controlling inquiry 
here—is an entirely separate question. Section 614-46 
is inapplicable because the rates to be established would 
not be in lieu of rates fixed by ordinance. The Commis-
sion’s authority to inquire into the reasonableness of the 
rates charged by United for gas sold to the Portsmouth 
Gas Company is to be found in §§ 614-21 and 614-23, 
which provide as follows: “Upon complaint in writing, 
against any public utility, by any person, firm or corpo-
ration, or upon the initiative or complaint of the com-
mission that any rate ... is in any respect unjust 
unreasonable, unjustly discriminatory, or unjustly prefer-
ential or in violation of law, . . . the commission shall 
notify the public utility” and hold a hearing. If, after such 
hearing, the Commission finds that the rate or charge is 
unjust, unreasonable, or otherwise unlawful, it must “fix 
and determine the just and reasonable rate, fare, charge, 
toll, rental or service to be thereafter rendered, charged, de-
manded, exacted or collected for the performance or ren-
dition of the service, and order the same substituted there-
for.” § 614-23 (italics added). The statute in terms thus 
gives the Commission power to prescribe such rates pros-
pectively only. If, after notice and hearing, the Commis-
sion finds rates to be unlawful, it can then fix the just 
and reasonable rates “to be thereafter” charged. The 
establishment of new rates must be preceded by a find-
ing that the old rates are unjust and unreasonable, and 
the new rates are prospective as of the date they are fixed. 
There is no basis in the statute for concluding that the 
Commission’s orders can be retroactive to the date when 
the Commission’s inquiry into the rates was begun; on the 
contrary, the explicit language of the statute precludes 
such a construction.

Its annual reports show that the Commission has con-
sistently followed what would seem to be the plain man-
date of the statute. See, e. g., In re Amherst Water Works
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Co., 1941 Rep. Ohio P. U. C. 88; In re Cincinnati Gas & 
Electric Co., 1940 id. 14; In re Union Gas & Electric Co., 
1936 id. 67. Whatever doubts there may have been about 
the matter appear to have been removed by the decision 
of the Supreme Court of Ohio in Great Miami Valley Tax-
payers Assn. v. Public Utilities Commission, 131 Ohio St. 
285, 2 N. E. 2d 777, which affirmed a ruling of the Com-
mission that “it was without power to make a refund in 
a proceeding instituted under and by virtue of the pro-
visions of Section 614-23, General Code.” 131 Ohio St. 
285, 286. It is not surprising, therefore, that counsel for 
the Commission did not contend before us that the Com-
mission has power under Ohio law to establish retro-
actively just and reasonable rates to be charged by United 
for gas sold to the Portsmouth Gas Company. Our ex-
amination of the relevant Ohio materials convinces us that 
the Commission has not been given such authority.

The Commission in this case has not yet done more than 
assert its jurisdiction over United’s rates. It has not yet 
held a hearing upon the reasonableness of United’s present 
rates; it has made no finding whether these rates are un-
lawful and whether new rates should be substituted; it 
has not entered upon an inquiry to determine what rates 
would be just and reasonable. As of the date of the en-
actment of the Natural Gas Act, therefore, the proceeding 
before the Commission, so far as United was concerned, 
was still in an embryonic stage. And we can find no pro-
vision of Ohio law which would authorize the Commission 
to enter orders fixing United’s rates retroactive to any 
date prior to June 21, 1938, when the federal Act became 
law. The Commission’s orders must be treated here, 
therefore, for purposes of determining whether they are 
in conflict with federal law, constitutional or statutory, 
as if they had been made after the enactment of the 
Natural Gas Act. The case cannot now be disposed of on 
the basis that would have governed had it come here in

503873—43-----37
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1935. To inquire into the powers the Commission had 
that year, or any other year prior to the enactment of the 
Natural Gas Act in 1938, would be to ascertain an abstract 
question of law. The question we are called upon to 
decide, and it is the only question, is whether the District 
Court properly entered the decree under review. That 
decree was entered on January 16, 1942, after the enact-
ment of the Natural Gas Act, and after United, in filing 
an amended bill of complaint, based its claim for relief 
upon that Act. It is familiar doctrine that an appeal in 
an equity suit opens up inquiry as of the time of the ulti-
mate decision. To decide this appeal on the basis of a 
legal situation that ceased to exist not only prior to the 
taking of this appeal but also before issue was finally 
joined in the District Court, would be to make a gratui-
tous advisory judgment. It is the case that is here now 
that must be decided, and it must be decided on the basis 
of the circumstances that exist now. Cf. Vandenbark v. 
Owens-Illinois Co., 311 U. S. 538, 542-43, and cases there 
cited.

And as to rates effective in the future we agree with the 
District Court that the Natural Gas Act of 1938 governs. 
Congress by that Act, the constitutionality and scope of 
which we canvassed last Term in Federal Power Comm’n 
v. Pipeline Co., 315 U. S. 575, and Illinois Gas Co. v. Public 
Service Co., 314 U. S. 498, preempted the regulatory 
powers over the transportation and sale of natural gas 
in interstate commerce. Section 1, after declaring that 
“Federal regulation in matters relating to the transpor-
tation of natural gas and the sale thereof in interstate 
and foreign commerce is necessary in the public interest, 
makes the Act applicable to “the transportation of natural 
gas in interstate commerce, to the sale in interstate com-
merce of natural gas for resale for ultimate public con-
sumption for domestic, commercial, industrial, or any 
other use, and to natural-gas companies engaged in such
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transportation or sale.” Rates and charges in connection 
with the sale or transportation of gas in interstate com-
merce are required to be “just and reasonable.” § 4 (a). 
Companies subject to the Act must, under § 4 (c), file with 
the Federal Power Commission schedules of rates and 
charges, and no changes in such schedules can be made 
without notice to the Commission and the public. § 4 (d). 
Acting upon either its own motion or complaint of a state 
or municipality, or a state regulatory body or gas distrib-
uting company, the Commission can inquire into the 
legality of rates and charges of companies subject to its 
jurisdiction, and can determine the just and reasonable 
rates and charges thereafter to be observed. § 5 (a).

It is clear, as the legislative history of the Act amply 
demonstrates, that Congress meant to create a comprehen-
sive scheme of regulation which would be complementary 
in its operation to that of the states, without any confu-
sion of functions. The Federal Power Commission would 
exercise jurisdiction over matters in interstate and foreign 
commerce, to the extent defined in the Act, and local mat-
ters would be left to the state regulatory bodies. Congress 
contemplated a harmonious, dual system of regulation of 
the natural gas industry—federal and state regulatory 
bodies operating side by side, each active in its own sphere. 
See H. Rep. No. 2651, 74th Cong., 2d Sess., pp. 1-3; 
H. Rep. No. 709, 75th Cong., 1st Sess., pp. 1-4; Sen. Rep. 
No. 1162,75th Cong., 1st Sess.

Upon the undisputed facts in this record, United is 
plainly subject to the exclusive jurisdiction of the Federal 
Power Commission with respect to the rates and charges 
for natural gas transported by it from West Virginia 
and Kentucky to Ohio. And, indeed, in compliance with 
the Act, United has submitted itself to the jurisdiction 
of the federal agency and filed schedules of its rates and 
charges. No changes in such schedules can be made with-
out notice to the Power Commission. That Commission,
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on its own motion, can inquire into the lawfulness of such 
rates; if the public interest so requires, rates found to be 
just and reasonable may be substituted. It is indispu-
table, therefore, that if the Ohio Commission today made 
the orders complained of in this suit, it would be intrud-
ing in a domain reserved to the federal regulatory body. 
The power to fix rates for natural gas transported and 
sold in interstate commerce has been entrusted solely to 
the Federal Power Commission. It does not follow, of 
course, that the Act bars a state commission, in the appro-
priate exercise of its jurisdiction, from compelling the pro-
duction of evidence relevant to the proceeding before it. 
But the orders before us went beyond this limited purpose. 
They undertook to assert a jurisdiction which the state 
body does not possess. In our conclusion regarding Ohio 
law, we hold only that the assertion of power by the Public 
Utilities Commission of Ohio must be construed in the 
light of its authority under the Ohio statutes. And, as 
thus construed, the order cannot be reconciled with the 
action of Congress in enacting the Natural Gas Act of 
1938. Because the orders are not an assertion of jurisdic-
tion to fix the rates of United prior to the enactment of 
the federal Act, it is unnecessary to decide whether, in 
the absence of federal statute, the state could success-
fully attempt to fix the rates charged by an interstate 
natural gas company for gas transported and sold from 
one state to another.

Since these orders are invalid insofar as they impinge 
upon an authority which Congress has now vested solely 
in the Federal Power Commission, the decree below must 
stand unless we can fairly conclude that it was an abuse 
of discretion for the District Court to grant relief by way 
of injunction. It is perhaps unnecessary at this late date 
to repeat the admonition that the federal courts should 
be wary of interrupting the proceedings of state adminis-
trative tribunals by use of the extraordinary writ of m-
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junction. But this, too, is a rule of equity and not to be 
applied in blind disregard of fact. And what are the 
commanding circumstances of the present case? First, 
and most important, the orders of the state Commission 
are on their face plainly invalid. No inquiry beyond the 
orders themselves and the undisputed facts which under-
lie them is necessary in order to discover that they are in 
conflict with the federal Act. If, therefore, United com-
plies with these orders, it will be put to the expenditures 
incident to ascertaining the base for rate-fixing purposes— 
expenses which may ultimately be borne by the consum-
ing public and which Congress, by conferring exclusive 
jurisdiction upon the federal regulatory agency, neces-
sarily intended to avoid. If United does not comply with 
the orders, it runs the risk of incurring heavy fines and 
penalties or, at the least, in provoking needless, wasteful 
litigation. In either event, enforcement of the Commis-
sion’s orders would work injury not assessable in money 
damages, not only to the appellee but to the public interest 
which Congress deemed it wise to safeguard by enacting 
the Natural Gas Act. In these circumstances, we cannot 
set aside the decree of the District Court as an improper 
exercise of its equitable jurisdiction. Petroleum Co. v. 
Public Service Commission, 304 U. S. 209, was a very 
different case. There the regulation of intrastate rates 
alone was involved, no conflict between federal and state 
authorities was in issue, and the appeal to equity sought 
to anticipate the appropriate exhaustion of the adminis-
trative process.

Two minor objections to the jurisdiction of the court 
below need not detain us long. The Johnson Act of May 
14,1934, 48 Stat. 775, 28 U. S. C. § 41 (1), is inapplicable 
here because the orders of the state Commission “inter-
fere with interstate commerce” to the extent that they 
constitute an attempt to regulate matters in interstate 
commerce which Congress has lodged exclusively with the
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Federal Power Commission. And, unlike the appellant in 
Natural Gas Co. v. Slattery, 302 U. S. 300, 310-11, United 
exhausted all administrative remedies available to it 
before bringing this suit. In its petition for rehearing, 
United requested the state Commission to modify its 
original order of April 19, 1935, so as to strike out those 
portions which we now hold to be in conflict with the 
federal Act. Only after the denial of this petition did 
United seek relief in the courts.

As we construe the decree of the District Court, it does 
not prevent the Public Utilities Commission of Ohio from 
requiring United to produce data in its possession which 
may be relevant to a determination of the just and reason-
able rates to be charged by the Portsmouth Gas Com-
pany for gas sold to the consumers of that city. As has 
already been noted, United, in its petition for rehearing 
before the Commission, offered to produce such evidence. 
And apparently throughout this entire litigation it has 
held itself ready to do so. The orders of the Commission 
were assailed only insofar as they subjected United to the 
jurisdiction of the state Commission with respect to rates 
for gas imported by it into Ohio. We therefore read the 
decree of the District Court as an injunction against 
enforcement of the Ohio Commission’s orders only to the 
extent that this assumption by the Commission of rate-
making power over United has been resisted. So read, 
the decree is

Affirmed.

Mr . Justi ce  Black  dissenting, with whom Mr . Justi ce  
Douglas  and Mr . Just ice  Murp hy  concur.

As a result of this decision, delays incident to obtaining 
a federal injunction have made wholly futile the diligent 
efforts of the State of Ohio to fix reasonable gas rates for
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the people of Portsmouth, Ohio.1 I cannot agree with the 
suggestion implied here that this results from any cause 
other than the unwarranted interposition by courts into 
the business of rate making. Cf. McCart N. Indianapolis 
Water Co., 302 U. S. 419, 435. Here eight years after 
the Ohio Public Utilities Commission made United a party 
defendant in order to fix rates “to be charged” by it, Ohio 
is told that United may keep any sum collected, no matter 
how unjust or unreasonable the rates charged may have 
been; and Ohio’s citizens are denied the right to recoup 
possible losses because the Commission “has not made the 
inquiry and the findings which must precede the establish-
ment of new rates.” There is one reason, and only one 
reason, why the Commission has not made such inquiry 
and findings—before any step could be taken toward 
establishing a final rate order, and even before a single 
witness could be heard, this federal injunction stopped 
the state Commission in its tracks. Had the Commission 
proceeded to make inquiry and findings in the face of the 
injunction it would have risked the possibility that its 
members, agents, and attorneys could have been seized 
and fined or imprisoned for contempt of court. Ex parte 
Young, 209 U. S. 123. If it be true, which I think dubious, 
that under Ohio law rates can never be fixed as of the 
date a proceeding begins even though delays are the 
consequence of improvident federal injunctions, such a 
legal situation makes it all the more essential that the 
court below should have abstained as a matter of “equi-

1 The suggestion in the opinion of the Court that the State is free to 
continue its efforts to control the rate of the local company, Portsmouth 
Gas, so long as it does not interfere with United, the company which 
supplies Portsmouth Gas, accords a privilege of little meaning. The 
price charged Portsmouth Gas by United is about 70% of the amount 
which the City Council considered a reasonable rate for Portsmouth 
Gas to charge. It is obvious that the Portsmouth Gas rate cannot 
be materially affected without in turn altering the United charge.
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table fitness or propriety,” Prentis v. Atlantic Coast Line, 
211 U. S. 210, 229, from tying the Commission’s hands 
and barring it from making the final order here held to be 
vital. To stop these proceedings at the threshold and 
thus bar all possible relief for the years during which the 
litigation crawled along its interminable course seems to 
me far less justifiable than the action condemned by this 
Court in Petroleum Co. v. Public Service Commission, 304 
U. S. 209.

The federal action halting the Ohio rate-making proc-
ess since 1935 is justified wholly on the ground that the 
Natural Gas Act, passed in 1938, bars regulation by Ohio 
of United’s rates since 1938, while Ohio law is said to 
bar any regulation prior to 1938 because no final order 
has yet been made by the Public Utilities Commission. 
The Court refuses to hold categorically that Ohio law 
nullifies this order, asserting instead that Ohio law re-
quires us to interpret the Commission’s order as not at-
tempting to lead to rate making for the period 1935-1938. 
This will doubtless prove some surprise to the Commis-
sion, which made the order in question in 1935, and which 
has argued both here and below that the Natural Gas 
Act is irrelevant because it took effect subsequent to the 
period in which the Commission is now interested. 
Whether the Court considers that Ohio law bars the Com-
mission from making a valid order, or whether it uses its 
knowledge of Ohio law to tell the Commission what the 
Commission has attempted, is immaterial—in either case 
we press our conception of Ohio law on the Ohioans. 
But the local law question has never been squarely de-
cided in Ohio. That question is whether United can suc-
cessfully, by taking full advantage of the delays of the 
federal judicial system, jockey the City of Portsmouth 
and the State of Ohio into such a position that no one 
can now determine what were reasonable rates for the 
period prior to 1938.
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Reference to state cases and particularly to Great Miami 
Taxpayers Assn. v. Public Utilities Commission, 131 Ohio 
St. 285, 2 N. E. 2d 777, does not solve this problem, for, in 
the first place, under the state law all appeals to the Ohio 
Supreme Court are explicitly conditioned upon the post-
ing of bond by the utility to secure payment of any dam-
age resulting from delay. § 548 Ohio Gen. Code. Such 
security for which the state law provided should have been 
exacted by the lower court here, Inland Steel Co. v. United 
States, 306 U. S. 153,156; cf. United States v. Morgan, 307 
U. S. 183, 197. “It is especially fitting that equity exert 
its full strength in order to protect from loss a state which 
has been injured by reason of a suspension of enforcement 
of state laws imposed by equity itself.” Public Service 
Commission v. Brashear Freight Lines, 312 U. S. 621, 630. 
The Ohio Supreme Court might well conclude that this 
failure of the court below to require appropriate security 
justifies the Commission in establishing a rate for a period 
prior to 1938. In addition, the very fact that the State 
Public Utilities Commission and the legal representatives 
of the State of Ohio have vigorously fought this case for 
four years since the passage of the Natural Gas Act is indi-
cation that they at least do not suppose that the State is 
powerless to fix rates as of the date United was made a 
party defendant. We have been cited to no case in which 
the State Supreme Court has held that an injunction 
against rate proceedings must result in such inordinate 
returns as the respondent here may receive.

Under these circumstances our opinion as to the local 
law “cannot escape being a forecast rather than a de-
termination.” Railroad Commission v. Pullman Co., 312 
U. S. 496, 499. What was said by the Court there is 
equally applicable here: “The last word on the meaning 
of Article 6445 of the Texas Civil Statutes, and therefore 
the last word on the statutory authority of the Railroad 
Commission in this case, belongs neither to us nor to the
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district court but to the supreme court of Texas. . . . 
The reign of law is hardly promoted if an unnecessary 
ruling of a federal court is thus supplanted by a control-
ling decision of a state court.”2 Here as there “If there 
was no warrant in state law for the Commission’s assump-
tion of authority there is an end of the litigation; the 
constitutional issue does not arise.” Ibid., 500, 501.

Even assuming, with the Court, that this delay in the 
judicial process bars the petitioners from the particular 
relief sought under local law, I still think we should hold 
that this injunction was improvidently granted. We 
are given as the bases of federal equity jurisdiction these 
propositions: The State order is on its face “plainly in-
valid”; United will be put to considerable expense in 
complying with it; non-compliance will result in heavy 
penalties or in costly litigation. In my opinion none of 
these separately nor all taken together provide any 
ground for federal jurisdiction.

What has been said above concerning the necessity of 
allowing state courts to decide state law is in my view 
adequate answer to the argument that the order is 
“plainly invalid.” Ohio law in this respect could be ade-
quately interpreted and enforced in Ohio courts. In ad-
dition, I do not consider the order before us ripe for re-
view. It is simply a declaration of status requiring noth-
ing of United other than cooperation in exploration of the 
rate problem for the purpose of eventually setting 
United’s rates, and is thus as properly outside the realm 
of review now as if this were “an attempt to review a val-
uation made by the Interstate Commerce Commission 
which has no immediate legal effect although it may be 
the basis of a subsequent rate order.” Rochester Tele-
phone Corp. v. United States, 307 U. S. 125, 129. In this 
respect, the instant case is identical with East Ohio Gas

2 For other cases exemplifying this viewpoint, see Watson v. Buck, 
313 U. S. 387,402.
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Co. v. Federal Power Commission, 115 F. 2d 385, 388. 
Unless the other grounds of alleged equitable jurisdiction 
take it outside the scope of the Rochester case, this is not 
the appropriate time for review.

We are told that United will be put to great expense by 
compliance with the Commission’s order, in that it must 
provide certain statistical data necessary so that the Com-
mission may complete its study of the rate problem. It 
is not suggested that this cost in itself is any reason for 
enjoining the proceeding, nor could it be unless Petroleum 
Co. N. Commission, supra, 220, is to be overruled; but the 
special circumstance offered here is that Congress by pas-
sage of the Natural Gas Act sought to prevent such an ex-
penditure. We are given no argument and cited to no 
legislative history indicating that Congress had any desire 
to preclude the states from protecting state consumers 
against unfair rates for the period prior to the passage of 
the federal Act.

I am not as sure as the majority of the Court that re-
fusal of United to comply with the Commission’s order 
will in fact subject it to heavy penalties.3 But assuming 
that this order is backed by the penalty clause, the case 
should be governed by what we said recently in Petroleum 
Co. v. Public Service Commission, supra, 220: “No order 
has been entered fixing rates or regulating conduct. The ' 
necessity to expend for the investigation or to take the 
risk of non-compliance does not justify the injunction. It

3 The penalty provisions of the Ohio statute, §§ 614-64 and 65 are 
applicable where a rate or refund order is disobeyed, State ex rel. 
Ohio Bell Telephone Co. v. Court of Common Pleas, 128 Ohio St. 553, 
555,192 N. E. 787, but it may be that orders of the sort here involved 
are covered by §§ 614-6 and 7, providing for the examination of records 
and the production of witnesses. If this is so, review may be obtained 
under Ohio practice without fear of penalty prior to a final judicial 
determination. See e. g. Mouser n . Public Utilities Commission, 124 
Ohio St. 425, 179 N. E. 133. We are cited to no cases which indicate 
which of these procedures governs this order.
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is not the sort of irreparable injury against which equity 
protects.” Cf. Dalton Machine Co. v. Virginia, 236 U. S. 
699.

That United may be subjected to a course of litigation 
before its rights under the Ohio law are fully determined 
is the least of all reasons for this use of equity jurisdiction. 
The compelling consideration here is that “Lawsuits also 
often prove to have been groundless; but no way has been 
discovered of relieving a defendant from the necessity of 
a trial to establish the fact.” Myers v. Bethlehem Corp., 
303 U. S. 41,51.

The judgment below should be reversed and the State 
of Ohio permitted to continue as best it can in view of the 
long delay caused by the unfortunate intervention of the 
federal courts.

HARRISON, COLLECTOR OF INTERNAL REVE-
NUE, v. NORTHERN TRUST CO. et  al ., EXECU-
TORS.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

No. 103. Argued December 8, 1942.—Decided January 11, 1943.

1. In § 303 (a) of the Revenue Act of 1926 which, as amended by 
§ 807 of the Revenue Act of 1932, provides that where the federal 
estate tax is “payable . . . out of the bequests, legacies, or devises 
otherwise deductible under this paragraph, then the amount deduct-
ible under this paragraph shall be the amount of such bequests, 
legacies, or devises reduced by the amount of such taxes,” the words 
“payable out of” are used in the sense of “diminished or reduced 
by” the payment of the tax. P. 479.

2. The legislative history of a statute may be considered in ascer-
taining its meaning, no matter how clear its words may appear on 
superficial examination. P. 479.

3. Where a residuary estate is bequeathed to charities for which de-
duction is allowed by § 303 (a) of the Revenue Act of 1926, as 
amended by § 807 of the Revenue Act of 1932, and by the state law
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the federal estate tax is a charge not against the residue but against 
the entire estate, the amount which, in computing the federal estate 
tax, may be deducted from the gross estate on account of the chari-
ties, is the amount of the residuary estate actually passing to the 
charitable beneficiaries after provision is made for the payment 
of the tax. P. 480.

4. The deduction here involved is one which Congress could have 
denied altogether, and the limitation placed upon it by § 807 is 
constitutional. P. 480.

125 F. 2d 893, reversed.

Certiorar i, post, p. 612, to review the affirmance of a 
judgment for the present respondents in an action to re-
cover an alleged overpayment of federal estate taxes.

Miss Helen R. Carloss argued the cause, and Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key, Arnold Raum, J. Louis Monarch, and 
Bernard Chertcoff were on the brief, for petitioner.

Mr. Alexander F. Reichmann, with whom Mr. Andrew 
J. Dallstream was on the brief, for respondents.

Mr . Justice  Murphy  delivered the opinion of the 
Court.

Respondents, the executors under the will of Henry M. 
Wolf, brought this action to recover an alleged overpay-
ment of federal estate taxes. The case turns upon 
whether, under the provisions of § 303 (a) of the Revenue 
Act of 1926, as amended by § 807 of the Revenue Act of 
1932/ the amount to be deducted from decedent’s gross

1 Section 807 provides as follows:
Sections 303 (a) (3) and 303 (b) (3) of the Revenue Act of 1926 are 

amended by inserting after the first sentence of each a new sentence to 
read as follows:

“If the tax imposed by section 301, or any estate, succession, legacy, 
or inheritance taxes, are, either by the terms of the will, by the law of 
the jurisdiction under which the estate is administered, or by the law 
of the jurisdiction imposing the particular tax, payable in whole or in
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estate on account of the bequest of his residuary estate to 
charity is the actual amount of such bequest, after pay-
ment of federal estate taxes, or what would have been the 
amount if there had been no such taxes.

Testator, a resident of Illinois, bequeathed the residue 
of his estate to four named charitable organizations. The 
will contained no provision as to the payment of federal 
or state death taxes except for a direction that all inherit-
ance, legacy, succession and estate taxes upon certain spe-
cific bequests to individuals should be paid out of the gen-
eral estate. The residuary estate, after deducting funeral 
and administration expenses and specific bequests but not 
the federal estate tax, amounted to $463,103.08, all of 
which sum respondents claim they are entitled to deduct 
from the statutory gross estate in computing the federal 
estate tax. The Commissioner of Internal Revenue ruled, 
however, that only that portion of the residue which was 
actually distributable to the charitable donees, i. e., the 
amount remaining after payment of the federal estate tax, 
was deductible as a charitable bequest. He determined 
that the total estate tax amounted to $459,879.57, which 
would be paid out of the residuary estate, and that 
respondents were therefore entitled to deduct only 
$3,223.51, the amount actually passing under the residuary 
bequests.

Respondents paid the assessed tax under protest and 
filed a claim for refund which the Commissioner rejected. 
This suit followed, and the district court entered judgment 
for respondents. The Circuit Court of Appeals affirmed. 
125 F. 2d 893. We granted certiorari because of the im-
portance of the question in the administration of the 
federal estate tax system.

part out of the bequests, legacies, or devises otherwise deductible under 
this paragraph, then the amount deductible under this paragraph shall 
be the amount of such bequests, legacies, or devises reduced by the 
amount of such taxes.”

It is now part of § 812 (d) of the Internal Revenue Code.
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Section 807 recognizes that the ultimate thrust of the 
federal estate tax is to be determined by state law, cf. 
Riggs v. Del Drago, ante, p. 95, and provides that where 
the tax is, either under the will or the applicable local 
law, “payable . . . out of the bequests, legacies, or de-
vises otherwise deductible under this paragraph, then the 
amount deductible under this paragraph shall be the 
amount of such bequests, legacies, or devises reduced by 
the amount of such taxes.”2 The court below fixed upon 
the words “payable out of” and held § 807 inapplicable 
because the federal estate tax was a charge against the 
entire estate and not against the residue under Illinois 
law,* 8 and therefore was not “payable out of” the residuary 
bequest. The court then followed Edwards v. Slocum, 
264 U. S. 61, where, under substantially identical facts and 
in the absence of a statute such as § 807, the instant issue 
was resolved against the Government. In so doing, the 
court below refused to examine the legislative history of 
§ 807, on the ground that the section was unambiguous.

But words are inexact tools at best, and for that reason 
there is wisely no rule of law forbidding resort to explana-
tory legislative history no matter how “clear the words 
may appear on ‘superficial examination.’ ” United States 
n . American Trucking Assns., 310 U. S. 534, 543-44. See 
also United States v. Dickerson, 310 U. S. 554, 562. So, 
accepting the Circuit Court’s interpretation of Illinois law 
as to the incidence of the tax, we think it should have con-
sidered the legislative history of § 807 to determine in 
just what sense Congress used the words “payable out 
of.” The committee reports on § 807 demonstrate that it 
was intended as “a legislative reversal of the decision” in 
Edwards v. Slocum, supra (H. Rep. No. 708, 72d Cong.,

2 Emphasis added.
8 The cases of People v. Pasfield, 284 Ill. 450, 120 N. E. 286; People 

v. Northern Trust Co., 289 Ill. 475, 124 N. E. 662; and People v. Mc-
Cormick, 327 in. 547,158 N. E. 861, were cited for this proposition.
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1st Sess., p. 50) ,4 and that Congress used the words “pay-
able out of” in the sense of “diminished or reduced by” 
the payment of the tax. Thus the House Report states:

“The purpose of this amendment is to limit the deduc-
tion for charitable bequests, etc., to the amount which the 
decedent has in fact and in law devised or bequeathed to 
charity. Under existing law no consideration can be given 
to any estate, succession, legacy, or inheritance taxes im-
posed with respect to a decedent’s estate even though by 
the terms of his will or the local law they actually reduce 
the amount of such bequest or devise.” p. 49.
And, in referring to the situation in Edwards v. Slocum, it 
was said:

“Under the State law the estate tax was payable gen-
erally out of the estate and so fell upon and reduced the 
residuary estate given to charity.” p. 50.
That is the case here, for while the estate tax may be a 
charge against the entire estate under Illinois law, ad-
mittedly its payment will operate to reduce the amount 
of the residuary estate. This legislative history is con-
clusive in favor of the Government’s contention that re-
spondents are entitled to deduct only the amount of the 
residuary estate actually passing to the charitable bene-
ficiaries after provision is made for the payment of the 
federal estate tax.

It is argued on behalf of respondents that this interpre-
tation of § 807 results in a “tax upon a tax” and is there-
fore unconstitutional. We need not stop to consider the 
accuracy of this nomenclature, because this case involves 
only a charitable deduction which Congress could have 
denied altogether, and the limitations placed upon that

4 See also S. Rep. No. 398, 68th Cong., 1st Sess., p. 35, and H. Con-
ference Rep. No. 844, 68th Cong., 1st Sess., pp. 25-26, with reference 
to § 303 (a) of the Revenue Act of 1924 which contained the same sen-
tence as § 807.
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deduction by § 807 clearly do not go beyond the limits 
of permissible constitutional power. Respondents also 
object to the fact that the tax may have to be computed 
by an algebraic formula or by complicated arithmetical 
methods because of the two mutually dependent variables, 
the amount of the tax and the amount of the residue 
as reduced by the tax, and reference is made to the state-
ments in Edwards v. Slocum that “algebraic formulae are 
not lightly to be imputed to legislators,” 264 U. S. at 63. 
This contention loses all significance when it is remem-
bered that § 807 was intended as a “legislative reversal” 
of Edwards v. Slocum. And compare United States v. 
New York, 315 U. S. 510.

The judgment is reversed and the cause remanded for 
further proceedings in conformity with this opinion.

Reversed.

LILLY v. GRAND TRUNK WESTERN RAILROAD 
CO.

CERTIORARI TO THE APPELLATE COURT, FIRST DISTRICT, OF 
ILLINOIS.

No. 124. Argued December 8, 9, 1942.—Decided January 11, 1943.

1. The Boiler Inspection Act imposes upon the carrier an absolute and 
continuing duty to maintain its locomotives, and all parts and 
appurtenances thereof, in proper condition, and safe to operate 
without unnecessary peril to life or limb. Negligence is not the 
basis of liability. P. 485.

2. The Boiler Inspection Act is to be liberally construed in the light of 
its prime purpose, the protection of employees and others by requir-
ing the use of safe equipment. P. 486.

3. The use of a locomotive tender upon which an employee must go 
in the course of his duties, the top of which tender is covered with 
ice, involves “unnecessary peril to life or limb” within the meaning 
of the Boiler Inspection Act, as construed by Rule 153 of the Rules 
adopted pursuant thereto by the Interstate Commerce Commission;

503873—43----- 38
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which rule provides that the “Top of tender behind fuel space shall 
be kept clean, and means provided to carry off waste water.” 
P. 486.

4. A rule promulgated by the Interstate Commerce Commission in 
the exercise of its authority under the Boiler Inspection Act has 
the force of law and becomes an integral part of the Act to be 
judicially noticed. P. 488.

5. In an action for personal injuries, a railway employee relied upon 
infractions of the Boiler Inspection Act in the use of a locomotive 
which was in improper condition and unsafe to operate, constituting 
unnecessary peril to life and limb (1) in that the tender on the top 
where he was required to work was slippery with ice (this count 
being supplemented by a charge that the tender leaked there); and 
(2) in that the tender at the place in question was cracked, so as 
to permit leakage of water, liable to freeze and cause a dangerous 
condition on top of the tender. Held that the existence of a leak 
was not essential to the first charge, and that a general verdict for 
the plaintiff could be sustained, notwithstanding that by answer 
to a special interrogatory the jury also found that the alleged leak 
in the tender did not exist. P. 489.

6. In an action for personal injuries resulting from violations of the 
Boiler Inspection Act, the partial defense of contributory negligence 
and the bar of assumption of risk are not available under §§ 3 and 4 
of the Federal Employers’ Liability Act, as those sections read at 
the date of the accident here in question. P. 491.

312 Ill. App. 73,37 N. E. 2d 888, reversed.

Certi orari , post, p. 612, to review a judgment for the 
present respondent, entered by the court below non 
obstante veredicto in an action under the Federal Em-
ployers’ Liability and the Boiler Inspection Acts. The 
Supreme Court of Illinois refused leave to appeal.

Mr. William H. DePareq, with whom Mr. Samuel Cohen 
was on the brief, for petitioner.

Mr. Harold A. Smith, with whom Messrs. H. Victor 
Spike and Silas H. Strawn were on the brief, for 
respondent.
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Mr . Justice  Murphy  delivered the opinion of the 
Court.

Petitioner brought this action in an Illinois state court, 
under the Federal Employers’ Liability Act1 and the 
Boiler Inspection Act,1 2 for personal injuries sustained on 
February 6, 1937, in the course of his employment as a 
brakeman in interstate commerce. A general verdict of 
$32,500 was returned in his favor by the jury, but on ap-
peal the Appellate Court of Illinois for the First District 
entered judgment for respondent notwithstanding the 
verdict.3 The Supreme Court of Illinois refused leave to 
appeal. We granted certiorari because of the important 
questions presented in the interpretation of the above- 
mentioned federal statutes.

Petitioner fell from the top of the locomotive tender 
while he was pulling a water spout, which was at the side 
of the track, over the tender’s manhole by means of a rod 
and hook, preparatory to filling the tender’s tank with 
water. As to the circumstances of the accident, peti-
tioner testified that the top of the tender between the 
water manhole and the fuel space, an area of some six 
square feet, was covered with ice; that there was a small 
leak at the collar of the manhole from which water flowed 
onto the tender’s surface; that the rod, used for pulling 
the water spout over the tender, was frozen in the ice, and 
he had to kick it free; that he stood on the ice and braced 
himself as he reached out with the rod to pull the spout; 
and that as he pulled, the rod’s hook slipped on the spout, 
and his feet simultaneously slipped on the ice, causing 
him to fall to the ground.

Petitioner’s complaint charged negligence generally 
with respect to the presence of ice on the tender and also 

145 U. 8. C. §§ 51 et seq.
245 U. 8. C. §§22ei seq.
8 312IU. App. 73, 37 N. E. 2d 888.
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alleged as separate violations of the “Federal Safety Ap-
pliance Act” (more properly the Boiler Inspection Act), 
first that respondent used “a locomotive and tender which 
was in improper condition and unsafe to operate in the 
service, and its condition constituted unnecessary peril 
to life and limb in that . . . the top where the plaintiff 
was required to work was slippery and covered with ice 
and other slippery materials to endanger his life or limb, 
and the tender leaked there, . . .,” and secondly that re-
spondent used “a locomotive and tender which was in im-
proper condition and unsafe to operate in the service, and 
its condition constituted unnecessary peril to life and limb, 
in that the . . . tender . . . at the part where the water is 
supplied ... to be [sic] cracked, worn and split, so as 
to occasion and permit the leaking of water from and 
through this crack, . . . rendering it likely and liable 
for the water to freeze and cause a dangerous 
condition, . . .”4

When the jury rendered its general verdict for peti-
tioner, it also answered in the negative the following 
special interrogatory submitted by respondent:

“Was there, at the time of the accident in question, a 
leak in or near the manhole collar on the tender in 
question ?”
Respondent then moved for judgment notwithstanding 
the verdict, on the ground that the answer to the special 
interrogatory removed all question of violation of the 
Boiler Inspection Act from the case, that there was no 
evidence of negligence, and that in any event petitioner 
assumed the risk. The trial court denied this motion, 
but on appeal it was held well taken in all respects.

4 At the close of his case, petitioner voluntarily dismissed two addi-
tional counts charging general negligence in supplying a defective 
rod and hook, and general negligence in supplying a defective water 
spout.
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For our purposes the case resolves into two questions: 
(1) Granting, as the jury found, that the tender did not 
leak, could the jury nevertheless find that the Boiler In-
spection Act was violated by the presence of ice on the 
tender’s top; and (2) Was the jury properly instructed 
that it might so find? We believe that both questions 
should be affirmatively answered and that the judgment 
below should be reversed.

The Boiler Inspection Act (§2) provides:
“It shall be unlawful for any carrier to use or permit to 

be used on its line any locomotive unless said locomotive, 
its boiler, tender, and all parts and appurtenances thereof 
are in proper condition and safe to operate in the service to 
which the same are put, that the same may be employed 
in the active service of such carrier without unnecessary 
peril to life or limb, and unless said locomotive, its boiler, 
tender, and all parts and appurtenances thereof have been 
inspected from time to time in accordance with the pro-
visions of sections 28, 29, 30, and 32 and are able to with-
stand such test or tests as may be prescribed in the rules 
and regulations hereinafter provided for.” 45 U. S. C. 
§23.
Negligence is not the basis for liability under the Act. 
Instead, it “imposes upon the carrier an absolute and con-
tinuing duty to maintain the locomotive, and all parts and 
appurtenances thereof, in proper condition, and safe to 
operate . . . without unnecessary peril to life or limb.” 
Southern Ry. Co. v. Lunsford, 297 U. S. 398, 401; Balti-
more & Ohio R. Co. v. Groeger, 266 U. S. 521; cf. Brady v. 
Terminal Railroad Assn., 303 U. S. 10. Any employee 
engaged in interstate commerce who is injured by reason 
of a violation of the Act may bring his action under the 
Federal Employers’ Liability Act, charging the violation 
of the Boiler Inspection Act. Moore v. C. & 0. Ry. Co., 291 
U. S. 205, 210-211; Great Northern Ry. Co. v. Donaldson, 
246 U. S. 121; Baltimore & Ohio R. Co. v. Groeger, supra.
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The Act, like the Safety Appliance Act, is to be liberally 
construed in the light of its prime purpose, the protection 
of employees and others by requiring the use of safe equip-
ment. Cf. Great Northern Ry. Co. v. Donaldson, supra; 
St. Louis, I. M. & S. Ry. Co. v. Taylor, 210 U. S. 281, 295- 
96; Louisville & Nashville R. Co. v. Layton, 243 U. S. 617, 
621; Swinson v. Chicago, St. P., M. & 0. Ry. Co., 294 U. S. 
529, 531. And, the Interstate Commerce Commission is 
broadly authorized to set the standards of compliance by 
prescribing “rules and regulations by which fitness for 
service [of locomotives, tenders and their appurtenances] 
shall be determined,” Napier v. Atlantic Coast Line, 272 
U. S. 605, 612, provided that, it has been said, the Com-
mission finds such are required to remove unnecessary 
peril to life or limb. United States v. B. & 0. R. Co., 
293 U. S. 454; cf. Southern Ry. Co. v. Lunsjord, supra. 
With these considerations in mind, we turn to the first 
question.

The use of a tender, upon whose top an employee must 
go in the course of his duties, which is covered with ice 
seems to us to involve “unnecessary peril to life or limb”— 
enough so as to permit a jury to find that the Boiler In-
spection Act has been violated. Fortunately, we are not 
left wholly to our own resources in construing the Act in 
the light of its humanitarian purpose. The Interstate 
Commerce Commission has set the standard here by 
promulgating a rule (No. 153) that the “Top of tender 
behind fuel space shall be kept clean, and means provided 
to carry off waste water.”6 From the phrasing of Rule 
153 we think it aimed at requiring the top of the tender 5

5 The full text of Rule 153 follows:
“153. Feed water tanks.—(a) Tanks shall be maintained free from 

leaks, and in safe and suitable condition for service. Suitable screens 
must be provided for tank wells or tank hose.

(b) Not less frequently than once each month the interior of the 
tank shall be inspected, and cleaned if necessary.
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to be kept free of foreign matter which would render foot-
ing insecure, for example, coal, dust, debris, grease, waste 
water, and ice. While the locomotive inspection rules are 
generally devoted to details of construction and specifica-
tion of materials, at least one other rule deals with the 
condition of surfaces upon which employees must stand.® 
In using the word “clean,” the Commission must have 
meant something more than mere manner of construction 
or mechanical operation, because “clean” does not natu-
rally lend itself to such a limited connotation. That 
something more is the continuing duty of promoting the 
safety of employees by removing from the top of the 
tender all extraneous substances which might make 
standing there hazardous.

From various cases denying recovery under the Act, 
respondent attempts to extract a general rule that the 
Act covers only defects in construction or mechanical 
operation and affords no protection against the presence 
of dangerous objects or foreign matter.6 7 But there is no

(c) Top of tender behind fuel space shall be kept clean, and means 
provided to carry off waste water. Suitable covers shall be provided 
for filling holes.”
See Official Pamphlet of Interstate Commerce Commission, Bureau of 
Locomotive Inspection, Orders dated October 11, 1915, to February 
21, 1929; Roberts, Federal Liabilities of Carriers (2d ed.) vol. 2, p. 
2069.

6 Rule 117 provides:
‘117. Cab aprons.—Cab aprons shall be of proper length and width 

to insure safety. Aprons must be securely hinged, maintained in a 
safe and suitable condition for service, and roughened, or other pro-
vision made, to afford secure footing.”
See Official Pamphlet, supra, and Roberts, op. cit., p. 2062.

7Ford v. N. Y., N. H. & H. R. Co., 54 F. 2d 342 (grease on a loco-
motive grab-iron held no violation of Safety Appliance and Boiler 
Inspection Acts); Reeves v. Chicago, St. P., M. & 0. Ry. Co., 147 
Minn. 114, 179 N. W. 689 (presence of coal upon a step leading to 
the locomotive cab held no violation of Safety Appliance and Boiler 
Inspection Acts); Slater v. Chicago, St. P., M. & 0. Ry. Co., 146 
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warrant in the language of the Act for construing it so 
narrowly, or for denying the Commission power to remedy 
shortcomings, other than purely mechanical defects, which 
may make operation unsafe. The Act without limitation 
speaks of equipment “in proper condition and safe to 
operate . . . without unnecessary peril to life or limb.” 
Conditions other than mechanical imperfections can 
plainly render equipment unsafe to operate without un-
necessary peril to life or limb. Whatever else may be 
said about the cases relied upon by respondent, they are 
sufficiently distinguishable in that they either did not 
involve or did not consider Rule 153 or any comparable 
regulation.

Respondent insists that reliance cannot be placed on 
Rule 153 because it was not called to the attention of the 
trial court or the jury and its injection now would involve 
deciding the case on issues not submitted to the jury. We 
do not regard this point as well taken. No claim is ad-
vanced that the rule is invalid, and we see no reason for 
questioning it. Adopted in the exercise of the Commis-
sion’s authority, Rule 153 acquires the force of law and 
becomes an integral part of the Act (cf. Napier n . Atlantic 
Coast Line, supra; United States v. B. & 0. R. Co., supra), 
to be judicially noticed. Caha v. United States, 152 U. S. 
211, 221-22. The failure of petitioner’s counsel to call

Minn. 390, 178 N. W. 813 (holding no cause of action under Safety 
Appliance Act for injuries caused by an ice bunker displaced by a 
trespasser so it projected upon the running board); Chicago, R. L 
& P. Ry. Co. v. Benson, 352 Ill. 195, 185 N. E. 244 (Safety Appliance 
Act held not violated by wrapping wire around grab-irons); Harlan 
v. Wabash Ry. Co., 335 Mo. 414, 73 S. W. 2d 749 (failure of fellow 
employees to close a trap door in the cab over the stoker held no 
violation of the Boiler Inspection and Safety Appliance Acts); Riley 
v. Wabash Ry. Co., 328 Mo. 910, 44 S. W. 2d 136 (holding no cause 
of action existed under Boiler Inspection Act for injuries sustaine 
because a clinker hook was misplaced on a tender top by a fellow 
servant).
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Rule 153 to the attention of the trial court should no more 
deprive petitioner of its benefits than the failure to plead 
specifically the Federal Employers’ Liability Act fore-
closed the application of that Act on appeal to test the 
correctness of the trial judge’s refusal to charge in Grand 
Trunk Western Ry. Co. v. Lindsay, 233 U. S. 42, especially 
when, as here, the rule only fortifies a result which we think 
the jury could probably have reached even in the absence 
of such a rule.

Concluding that the jury had a right to find a violation 
of the Boiler Inspection Act by reason of the presence of 
ice on the top of the tender even though there was no leak, 
we turn now to the second question: Was the jury properly 
instructed that it might so find? The court below held 
and respondent here earnestly insists that with regard to 
the Boiler Inspection Act the case was tried solely on the 
theory that the only violation of that Act charged was that 
the tender leaked, and the answer to the special interrog-
atory therefore removed all question of violation of the 
Act from the case. This was not the view of the trial 
judge, and, while the record is not as satisfactory as we 
might wish, we agree with him.

It is true that both charges of violation of the Act do 
allege the presence of a leak, and petitioner’s counsel did 
say in his closing argument to the jury “So, as I say, 
gentlemen, don’t find that there was no leak, or you put 
him (petitioner) out of court.” But there is no reason to 
penalize petitioner for remarks of counsel uttered in an 
excess of zeal, and the full text of the complaint is such 
that it is fair to say that the presence of a leak was vital 
to only one charge of violation of the Act, being merely an 
incidental, nonessential allegation of the other.8 This

8 Thus, while a leak is alleged in paragraph 4 (d) of the complaint, 
the full text makes it clear that the gist of the charge is simply the 
presence of ice:

d. Defendant did then and there unlawfully and contrary to the 
Federal Safety Appliance Act use and permit to be used on its line of
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was the understanding of the trial judge, upon whom rests 
primarily the function of interpreting the pleadings. 
For, in overruling respondent’s motion for judgment not-
withstanding the verdict, the trial judge said: “Now, 
whether there was a crack or not, yet still the question of 
the Safety Appliance [Boiler Inspection Act] could re-
main in there if the Court did feel that it was the duty of

railway at Ferndale Yard a locomotive and tender which was in 
improper condition and unsafe to operate in the service, and its con-
dition constituted unnecessary peril to life and limb in that the de-
fendant required, caused and permitted plaintiff to work on the tender 
of the locomotive of his train on the occasion above charged, in the 
act of putting water in the tender of the locomotive, this tender was 
unsafe because the top where the plaintiff was required to work was 
slippery and covered with ice and other slippery materials to endanger 
his life or limb, and the tender leaked there, and while he was so at 
work, as above charged, he slipped on this slippery and unsafe con-
dition on top of the tender and was thrown and caused to fall and be 
seriously injured.”

On the other hand, the essence of Paragraph 4 (e) is the presence 
of a leak, as the following full quotation shows:

“e. Defendant did then and there unlawfully and contrary to the 
Federal Safety Appliance Act use and permit to be used on its Une 
of railway at Ferndale Yard, Michigan, a locomotive and tender which 
was in improper condition and unsafe to operate in the service, and its 
condition constituted unnecessary peril to life and limb, in that the de-
fendant did operate this locomotive and tender with the tender of this 
locomotive at the part where the water is supplied to and poured into 
the locomotive to be cracked, worn and split, so as to occasion and 
permit the leaking of water from and through this crack, hole and 
aperture and to flood, seep and cover the top of the tender where 
plaintiff was required to be in the performance of his duties as em-
ployee, rendering it likely and liable for the water to freeze and cause 
a dangerous condition, and thereby, by reason of this violation on the 
part of the defendant of this Federal Safety Appliance Act, the water 
in this tender did leak through this defective place onto the top of the 
tender, and did freeze, and it thereby caused plaintiff, while he was so 
at work, as above charged, on the top of this tender, to slip and be 
thrown and seriously injured.”
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the defendant to keep the tender clear so that the naan 
might operate.”

In his instructions to the jury, the judge read the 
Boiler Inspection Act and stated :

“You are instructed that under the law the defendant 
was bound to furnish to the plaintiff a locomotive, at the 
time in question, which was safe to be used, and to keep 
and maintain the same in such condition at all times so 
as not to expose the plaintiff to any hazard or risk.” 
Respondent took no exception. We think this charge suf-
ficiently informed the jury that it could find a violation 
of the Act from the presence of ice, even if there were no 
leak. Evidently this was the understanding of the jury, 
because it found nothing incongruous in simultaneously 
answering the special interrogatory negatively and re-
turning a general verdict for petitioner despite counsel’s 
statement that a finding of no leak would put his client 
out of court.

Since petitioner’s injuries were the result of respond-
ent’s violation of the Boiler Inspection Act, the partial 
defense of contributory negligence and the bar of as-
sumption of risk are not available to respondent under 
§§ 3 and 4 of the Federal Employers’ Liability Act, 45 
U. S. C. §§ 53, 54, as those sections existed at the date of 
the accident. This disposition of the case makes it un-
necessary to consider either whether respondent was gen-
erally negligent, or the merits of petitioner’s contention, 
based on the premise that respondent was so negligent, 
that the 1939 amendment to § 4 of the Federal Employers’ 
Liability Act, 53 Stat. 1404, completely abolishing the de-
fense of assumption of risk in actions under that Act, 
should be given retroactive application.

Under the facts of this case and the applicable law, the 
jury could rightfully find for petitioner. The benefits 
of that rightful determination should not have been taken 
from him.
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The judgment below is reversed and the cause re-
manded for further proceedings not inconsistent with this 
opinion.

Reversed.

Mr . Just ice  Frankfurter  concurs in the result.

SPIES v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 278. Argued December 18,1942.—Decided January 11, 1943.

Section 145 (b) of the Internal Revenue Code, making it a felony 
willfully to attempt to evade or defeat a tax, is not violated by 
willful omissions to make a return and pay a tax, defined in § 145 (a) 
as misdemeanors. P. 497.

128 F. 2d 743, reversed.

Certiorari , post, p. 610, to review the affirmance of a 
conviction upon an indictment under 26 U. S. C. § 145 (b) 
for attempting to evade and defeat a federal income tax.

Mr. David V. Cahill for petitioner.

Assistant Attorney General Clark, with whom Solicitor 
General Fahy and Messrs. Sewall Key and Earl C. Crouter 
were on the brief, for the United States.

Mr . Justice  Jacks on  delivered the opinion of the Court.

Petitioner has been convicted of attempting to defeat 
and evade income tax, in violation of § 145 (b) of the Rev-
enue Act of 1936,49 Stat. 1648,1703, now § 145 (b) of the 
Internal Revenue Code. The Circuit Court of Appeals 
found the assignment of error directed to the charge to the 
jury the only one of importance enough to notice. The 
charge followed the interpretation put upon this section 
of the statute in O’Brien v. United States, 51 F. 2d 193 
(C. C. A. 7), and United States v. Miro, 60 F. 2d 58 (C. C.
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A. 2), which followed it. The Circuit Court of Appeals 
affirmed, stating that “we must continue so to construe the 
section until the Supreme Court decides otherwise.” 128 
F. 2d 743. One Judge said that as a new matter he would 
decide otherwise and expressed approval of the dissent in 
the O’Brien case. As the construction of the section raises 
an important question of federal law not passed on by this 
Court, we granted certiorari.

Petitioner admitted at the opening of the trial that he 
had sufficient income during the year in question to place 
him under a statutory duty to file a return and to pay a tax, 
and that he failed to do either. The evidence during 
nearly two weeks of trial was directed principally toward 
establishing the exact amount of the tax and the manner 
of receiving and handling income and accounting, which 
the Government contends shows an intent to evade or 
defeat the tax. Petitioner’s testimony related to his good 
character, his physical illness at the time the return be-
came due, and lack of willfulness in his defaults, chiefly 
because of a psychological disturbance, amounting to 
something more than worry but something less than 
insanity.

Section 145 (a) makes, among other things, willful fail-
ure to pay a tax or make a return by one having petitioner’s 
income at the time or times required by law a misde-
meanor.1 Section 145 (b) makes a willful attempt in any

1 “Any person required under this title to pay any tax, or required by 
law or regulations made under authority thereof to make a return, 
keep any records, or supply any information, for the purposes of the 
computation, assessment, or collection of any tax imposed by this 
title, who willfully fails to pay such tax, make such return, keep such 
records, or supply such information, at the time or times required by 
law or regulations, shall, in addition to other penalties provided by 
law, be guilty of a misdemeanor and, upon conviction thereof, be fined 
not more than $10,000, or imprisoned for not more than one year, 
or both, together with the costs of prosecution,”
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manner to evade or defeat any tax such as his a felony.2 
Petitioner was not indicted for either misdemeanor. The 
indictment contained a single count setting forth the fel-
ony charge of willfully attempting to defeat and evade the 
tax, and recited willful failure to file a return and willful 
failure to pay the tax as the means to the felonious end.

The petitioner requested an instruction that “You may 
not find the defendant guilty of a willful attempt to defeat 
and evade the income tax, if you find only that he had will-
fully failed to make a return of taxable income and has 
willfully failed to pay the tax on that income.” This was 
refused, and the Court charged that “If you find that the 
defendant had a net income for 1936 upon which some in-
come tax was due, and I believe that is conceded, if you 
find that the defendant willfully failed to file an income 
tax return for that year, if you find that the defendant will-
fully failed to pay the tax due on his income for that year, 
you may, if you find that the facts and circumstances war-
rant it find that the defendant willfully attempted to 
evade or defeat the tax.” The Court refused a request 
to instruct that an affirmative act was necessary to con-
stitute a willful attempt, and charged that “Attempt 
means to try to do or accomplish. In order to find an at-
tempt it is not necessary to find affirmative steps to accom-
plish the prohibited purpose. An attempt may be found 
on the basis of inactivity or on refraining to act, as 
well.”

It is the Government’s contention that a willful failure 
to file a return, together with a willful failure to pay the

2 “Any person required under this title to collect, account for, and 
pay over any tax imposed by this title, who willfully fails to collect or 
truthfully account for and pay over such tax, and any person who will-
fully attempts in any manner to evade or defeat any tax imposed by 
this title or the payment thereof, shall, in addition to other penalties 
provided by law, be guilty of a felony and, upon conviction thereof, 
be fined not more than $10,000, or imprisoned for not more than five 
years, or both, together with the costs of prosecution.”
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tax, may, without more, constitute an attempt to defeat 
or evade a tax within § 145 (b). Petitioner claims that 
such proof establishes only two misdemeanors under 
§ 145 (a), and that it takes more than the sum of two 
such misdemeanors to make the felony under § 145 (b). 
The legislative history of the section contains nothing 
helpful on the question here at issue, and we must find the 
answer from the section itself and its context in the 
revenue laws.

The United States has relied for the collection of its 
income tax largely upon the taxpayer’s own disclosures 
rather than upon a system of withholding the tax from 
him by those from whom income may be received. This 
system can function successfully only if those within and 
near taxable income keep and render true accounts. In 
many ways, taxpayers’ neglect or deceit may prejudice 
the orderly and punctual administration of the system 
as well as the revenues themselves. Congress has imposed 
a variety of sanctions for the protection of the system and 
the revenues. The relation of the offense of which this 
petitioner has been convicted to other and lesser revenue 
offenses appears more clearly from its position in this 
structure of sanctions.

The penalties imposed by Congress to enforce the tax 
laws embrace both civil and criminal sanctions. The 
former consist of additions to the tax upon determina-
tions of fact made by an administrative agency and with 
no burden on the Government to prove its case beyond a 
reasonable doubt. The latter consist of penal offenses 
enforced by the criminal process in the familiar manner. 
Invocation of one does not exclude resort to the other. 
Helvering v. Mitchell, 303 U. S. 391.

The failure in a duty to make a timely return, unless 
it is shown that such failure is due to reasonable cause 
and not due to willful neglect, is punishable by an addi-
tion to the tax of 5 to 25 per cent thereof, depending on



496 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

the duration of the default. § 291 of the Revenue Act of 
1936 and of the Internal Revenue Code. But a duty may 
exist even when there is no tax liability to serve as a base 
for application of a percentage delinquency penalty; the 
default may relate to matters not identifiable with tax 
for a particular period; and the offense may be more 
grievous than a case for civil penalty. Hence the willful 
failure to make a return, keep records, or supply informa-
tion when required, is made a misdemeanor, without re-
gard to existence of a tax liability. § 145 (a). Punc-
tuality is important to the fiscal system, and these are 
sanctions to assure punctual as well as faithful perform-
ance of these duties.

Sanctions to insure payment of the tax are even more 
varied to meet the variety of causes of default. It is the 
right as well as the interest of the taxpayer to limit his 
admission of liability to the amount he actually owes. 
But the law is complicated, accounting treatment of vari-
ous items raises problems of great complexity, and inno-
cent errors are numerous, as appears from the number who 
make overpayments.3 It is not the purpose of the law to 
penalize frank difference of opinion or innocent errors 
made despite the exercise of reasonable care. Such errors 
are corrected by the assessment of the deficiency of tax 
and its collection with interest for the delay. §§ 292 and 
294 of the Revenue Act of 1936 and of the Internal Rev-
enue Code. If any part of the deficiency is due to neg-

3 The following statistics are given by the Commissioner of Internal 
Revenue for the fiscal year 1941: 73,627 certificates of overassessment 
of income tax issued, for 39,730 of which no claims had been filed; 
236,610 assessments of additional income taxes made; 871 investiga-
tions made of alleged evasion of income and miscellaneous taxes, with 
recommendation for prosecution in 239 cases involving 446 individuals, 
of whom 192 were tried and 156 convicted. The total number of in-
come tax returns filed was 16,052,007, of which number 7,867,319 re-
ported a tax. Annual Report of the Commissioner of Internal 
Revenue (1941), pp. 17, 20, 21, 22, 52,108.
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ligence or intentional disregard of rules and regulations, 
but without intent to defraud, five per cent of such de-
ficiency is added thereto; and if any part of any deficiency 
is due to fraud with intent to evade tax, the addition is 
50 per cent thereof. § 293 of the Revenue Act of 1936 
and of the Internal Revenue Code. Willful failure to 
pay the tax when due is punishable as a misdemeanor. 
§ 145 (a). The climax of this variety of sanctions is the 
serious and inclusive felony defined to consist of willful 
attempt in any manner to evade or defeat the tax. 
§ 145 (b). The question here is whether there is a dis-
tinction between the acts necessary to make out the felony 
and those which may make out the misdemeanor.

A felony may, and frequently does, include lesser of-
fenses in combination either with each other or with other 
elements. We think it clear that this felony may include 
one or several of the other offenses against the revenue 
laws. But it would be unusual and we would not readily 
assume that Congress by the felony defined in § 145 (b) 
meant no more than the same derelictions it had just 
defined in § 145 (a) as a misdemeanor. Such an interpre-
tation becomes even more difficult to accept when we con-
sider this felony as the capstone of a system of sanctions 
which singly or in combination were calculated to induce 
prompt and forthright fulfillment of every duty under 
the income tax law and to provide a penalty suitable to 
every degree of delinquency.

The difference between willful failure to pay a tax when 
due, which is made a misdemeanor, and willful attempt to 
defeat and evade one, which is made a felony, is not easy 
to detect or define. Both must be willful, and willful, 
as we have said, is a word of many meanings, its construc-
tion often being influenced by its context. United States 
v. Murdock, 290 U. S. 389. It may well mean something 
more as applied to nonpayment of a tax than when applied 
to failure to make a return. Mere voluntary and purpose-

503873—43—39
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ful, as distinguished from accidental, omission to make a 
timely return might meet the test of willfulness. But in 
view of our traditional aversion to imprisonment for debt, 
we would not without the clearest manifestation of Con-
gressional intent assume that mere knowing and inten-
tional default in payment of a tax, where there had been 
no willful failure to disclose the liability, is intended to 
constitute a criminal offense of any degree. We would 
expect willfulness in such a case to include some element 
of evil motive and want of justification in view of all the 
financial circumstances of the taxpayer.

Had § 145 (a) not included willful failure to pay a tax, 
it would have defined as misdemeanors generally a failure 
to observe statutory duties to make timely returns, keep 
records, or supply information—duties imposed to facili-
tate administration of the Act even if, because of insuf-
ficient net income, there were no duty to pay a tax. It 
would then be a permissible and perhaps an appropriate 
construction of § 145 (b) that it made felonies of the same 
willful omissions when there was the added element of 
duty to pay a tax. The definition of such nonpayment 
as a misdemeanor, we think, argues strongly against such 
an interpretation.

The difference between the two offenses, it seems to us, 
is found in the affirmative action implied from the term 
“attempt,” as used in the felony subsection. It is not 
necessary to involve this subject with the complexities of 
the common-law “attempt.”4 The attempt made crim-
inal by this statute does not consist of conduct that would 
culminate in a more serious crime but for some impos-
sibility of completion or interruption or frustration. 
This is an independent crime, complete in its most serious

4 Holmes, The Common Law, pp. 65-70; Hall, Criminal Attempt 
A Study of Foundations of Criminal Liability, 49 Yale Law Journal 
789; Arnold, Criminal Attempts—The Rise and Fall of an Abstrac-
tion, 40 Yale Law Journal 53.
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form when the attempt is complete, and nothing is added 
to its criminality by success or consummation, as would 
be the case, say, of attempted murder. Although the at-
tempt succeed in evading tax, there is no criminal offense 
of that kind, and the prosecution can be only for the at-
tempt. We think that in employing the terminology of 
attempt to embrace the gravest of offenses against the 
revenues, Congress intended some willful commission in 
addition to the willful omissions that make up the list of 
misdemeanors. Willful but passive neglect of the statu« 
tory duty may constitute the lesser offense, but to com-
bine with it a willful and positive attempt to evade tax in 
any manner or to defeat it by any means lifts the offense 
to the degree of felony.

Congress did not define or limit the methods by which 
a willful attempt to defeat and evade might be accom-
plished and perhaps did not define lest its effort to do so 
result in some unexpected limitation. Nor would we by 
definition constrict the scope of the Congressional provi-
sion that it may be accomplished “in any manner.” By 
way of illustration, and not by way of limitation, we would 
think affirmative willful attempt may be inferred from 
conduct such as keeping a double set of books, making false 
entries or alterations, or false invoices or documents, de-
struction of books or records, concealment of assets or cov-
ering up sources of income, handling of one’s affairs to 
avoid making the records usual in transactions of the kind, 
and any conduct, the likely effect of which would be to mis-
lead or to conceal. If the tax-evasion motive plays any 
part in such conduct the offense may be made out even 
though the conduct may also serve other purposes such as 
concealment of other crime.

In this case there are several items of evidence apart 
from the default in filing the return and paying the tax 
which the Government claims will support an inference of 
willful attempt to evade or defeat the tax. These go to
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establish that petitioner insisted that certain income be 
paid to him in cash, transferred it to his own bank by ar-
mored car, deposited it, not in his own name but in the 
names of others of his family, and kept inadequate and mis-
leading records. Petitioner claims other motives animated 
him in these matters. We intimate no opinion. Such in-
ferences are for the jury. If on proper submission the 
jury found these acts, taken together with willful failure 
to file a return and willful failure to pay the tax, to con-
stitute a willful attempt to evade or defeat the tax, we 
would consider conviction of a felony sustainable. But we 
think a defendant is entitled to a charge which will point 
out the necessity for such an inference of willful attempt to 
defeat or evade the tax from some proof in the case other 
than that necessary to make out the misdemeanors; and 
if the evidence fails to afford such an inference, the 
defendant should be acquitted.

The Government argues against this construction, con-
tending that the milder punishment of a misdemeanor and 
the benefits of a short statute of limitation should not be 
extended to violators of the income tax laws such as politi-
cal grafters, gamblers, racketeers, and gangsters. We 
doubt that this construction will handicap prosecution for 
felony of such flagrant violators. Few of them, we think, 
in their efforts to escape tax, stop with mere omission of the 
duties put upon them by the statute, but if such there be, 
they are entitled to be convicted only of the offense which 
they have committed.

Reversed.
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ENDICOTT JOHNSON CORP, et  al . v . PERKINS, 
SECRETARY OF LABOR.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 142. Argued November 20,1942.—Decided January 11,1943.

1. Upon an application by the Secretary of Labor to a federal District 
Court for enforcement of a subpoena duces tecum, issued by the 
Secretary in pursuance of an investigation of alleged violations of the 
Walsh-Healey Public Contracts Act and requiring the production of 
payroll and similar records relating to plants of the contractor other 
than those specified in the contract, the District Court, in the circum-
stances of this case, was without authority to proceed to hear and 
determine whether the Act and contract covered such plants, and it 
was its duty to order enforcement of the subpoena. P. 506.

2. The delegation to the Secretary of Labor of the subpoena power, as 
here exercised, was within the authority of Congress. P. 510.

128 F. 2d 208, affirmed.

Certiorari , post, p. 607, to review the reversal of orders 
of the District Court, 37 F. Supp. 604 and 40 F. Supp. 254, 
refusing enforcement of subpoenas duces tecum issued by 
the Secretary of Labor pursuant to the Walsh-Healey 
Public Contracts Act.

Mr. Howard A. Swartwood, with whom Messrs. William 
H. Pritchard, Edward H. Green, and John C. Bruton were 
on the brief, for petitioners.

Mr. Paul Freund, with whom Solicitor General Fahy, 
Assistant Attorney General Shea, and Messrs. Sidney J. 
Kaplan and Irving J. Levy were on the brief, for 
respondent.

Mr . Justic e  Jackson  delivered the opinion of the Court.

This case concerns the validity of a subpoena issued by 
the Secretary of Labor in administrative proceedings 
against the petitioner under the Walsh-Healey Public Con-
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tracts Act.1 The petitioner successfully resisted the Sec-
retary’s petition for enforcement in the District Court,1 2 
whose judgment was in turn reversed by the Circuit Court 
of Appeals for the Second Circuit.3 We granted certiorari 
because of the importance of the questions in the enforce-
ment of the Act, and because of probable conflict with a 
holding of the Circuit Court of Appeals for the Sixth 
Circuit.4

The Walsh-Healey Act requires that contracts with the 
Government for the “manufacture or furnishing of ma-
terials, supplies, articles, and equipment in any amount 
exceeding $10,000” shall represent and stipulate, inter alia, 
for the payment of “not less than the minimum wages as 
determined by the Secretary of Labor” (§ 1 (b)), and that 
“no person employed by the contractor in the manufacture 
or furnishing of the materials, supplies, articles, or equip-
ment used in the performance of the contract shall be per-
mitted to work in excess of eight hours in any one day or 
in excess of forty hours in any one week” (§1 (c)); but 
provides that the Secretary may allow exemptions from 
the minimum wage provisions, and permit increases in 
the stipulated maximum hours on payment of wages at 
“not less than one and one-half times the basic hourly 
rate received by any employee affected.” (§6.)

The Act provides for liquidated damages for violations 
of required stipulations in the contract (§ 2); and, further, 
that “unless the Secretary of Labor otherwise recom-
mends” no government contract shall be awarded to the

149 Stat. 2036 ; 41 U. S. C. § 3545.
The proceedings were instituted against both petitioners, the Endi-

cott Johnson Corporation and its secretary, and both participated in 
the subsequent litigation. For convenience we refer to both as “the 
petitioner.”

2 37 F. Supp. 604 and 40 F. Supp. 254.
8128 F. 2d 208.
4 General Tobacco & Grocery Co. v. Fleming, 125 F. 2d 596.
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firm or subsidiaries of the firm which he finds to have de-
faulted in its obligation under the Act “until three years 
have elapsed from the date the Secretary of Labor de-
termines such breach to have occurred.” (§ 3.)

The Secretary is directed “to administer the provisions 
of this Act” and empowered to “make investigations and 
findings as herein provided, and prosecute any inquiry 
necessary to his functions.” (§ 4.) And that he may the 
better and the more fairly discharge his functions, he is 
authorized to hold hearings “on complaint of a breach or 
violation of any representation or stipulation” and “to 
issue orders requiring the attendance and testimony of 
witnesses and the production of evidence under oath. . . . 
In case of contumacy, failure, or refusal of any person to 
obey such an order,” the District Court of the United 
States “shall have jurisdiction to issue to such person an 
order requiring such person to appear before him or rep-
resentative designated by him, to produce evidence if, as, 
and when so ordered, and to give testimony relating to the 
matter under investigation or in question; and any failure 
to obey such order of the court may be punished by said 
court as a contempt thereof.” The Secretary is directed 
to make “findings of fact after notice and hearing, which 
findings shall be conclusive upon all agencies of the United 
States, and if supported by the preponderance of the evi-
dence, shall be conclusive in any court of the United 
States; and the Secretary of Labor . . . shall have the 
power, and is hereby authorized, to make such decisions, 
based upon findings of fact, as are deemed to be necessary 
to enforce the provisions of this Act.” (§5.)

Pursuant to her authority under the Act, the Secretary 
m 1937 defined by rulings the coverage of the Act. She 
provided, inter alia, that “employees engaged in or con-
nected with the manufacture, fabrication, assembling, 
handling, supervision, or shipment of materials, supplies, 
articles, or equipment used in the performance of the con-
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tract” might be employed overtime, at “one and one-half 
times the basic hourly rate or piece rate received by the 
employee.”5 Stipulations as to minimum wages were 
made to “apply only to purchases or contracts relating to 
such industries as have been the subject of a determina-
tion by the Secretary of Labor.”6 Thereafter, and on 
December 21, 1937, she made a determination of mini-
mum wages to be paid employees “engaged in the per-
formance of contracts ... for the manufacture or supply 
of men’s welt shoes.” On September 29, 1939, and after 
the completion of the contracts involved in this case, the 
Secretary issued rulings specifically dealing with “inte-
grated establishments.”7

From the pleadings in the District Court and admitted 
statements in affidavits filed, there appear the following 
facts:

Between October 26, 1936, and June 8, 1938, petitioner 
was awarded several contracts for boots, shoes, gymnasium 
shoes and arctic overshoes. Each was for an amount in 
excess of $10,000, and each contract included representa-
tions and stipulations in accordance with the Act and the

5 Rulings and Interpretations under the Walsh-Healey Public Con-
tracts Act, No. 1, § 4 (2) (a).

6 Ibid. §4 (1).
7 Rulings and Interpretations No. 2, providing in § 1 (2):
"When a contractor to whom a contract subject to the Act is 

awarded operates an integrated establishment which manufactures or 
produces materials or supplies that are incorporated into or otherwise 
used in the manufacture or supply of the materials, supplies, articles, 
or equipment called for by the contract, the Act is applicable to those 
departments which are engaged in the manufacture or production of 
the materials or supplies to be so incorporated into or used in the 
manufacture or processing of the ultimate product to be delivered to 
the Government as well as to the employees engaged in the manufac-
ture or processing of that ultimate product. For example: The proc-
essing of the leather and rubber for the shoes supplied under Gov-
ernment contracts subject to the Act is within the purview of the Act 
and Regulations, and compliance therewith is essential.’,
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Secretary’s rulings thereunder set out above. Bids for 
and awards of the contracts designated the places of manu-
facture, and manufacture elsewhere was forbidden.8 In 
the plants so specified, notices required by the contract 
were posted,9 and there the petitioner admitted an obliga-
tion and apparently intended to comply with the Act and 
contract. The violations claimed in those plants are 
minor, if any; petitioner offered to adjust any violation 
found there and it has willingly furnished complete records 
and information as to those plants and those employed in 
them. But there ended, the petitioner claims, both the 
investigatory power of the Secretary and its obligation to 
make its records available.

The Secretary did not agree, and instituted an adminis-
trative proceeding against petitioner, charging violation

8The bid stated:
“Bidders must state in space provided below names and locations of 

the factories where manufacture of the item bid upon will be per-
formed. The performing of any of the work contracted for in any place 
other than that named in the bid is prohibited unless the same is specif-
ically approved in advance by the Contracting Officer. If more than 
one place of manufacture is named, the quantity to be manufactured 
in each place must be given.”

A typical statement in response is:
Names and locations of factories: Quantities

“George F. Tabernacle” Factory (item 1).............. 133,524 pairs
East side of Washington Street (item 2)................ 182,256 pairs
(South of corner Susquehanna Street), Bingham-

ton, N. Y., (total items 1 and 2)...................... 315,780 pairs
A typical notice of award stated:

For 133,524 pairs Shoes, Service; Special Type “B” with Full 
Middle sole and Rubber Heel; 182,256 pairs Shoes, Service, 
Special Type “B,” with Corded Rubber Sole and Uncorded Rub-
ber Heel.

To be manufactured at or supplied from Geo. F. Tabernacle, 
(Name and location of plants)

Binghamton, N. Y.
9 Article 18 (g).
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of the stipulations in the contract by virtue of payments 
by petitioner of less than the minimum wages determined 
by her on December 21,1937, for the “manufacture or sup-
ply of men’s welt shoes,” and of failure to make required 
additional payments for overtime work, in other and 
physically separate plants owned and operated by the 
petitioner. In those plants, it manufactured parts such 
as counters and rubber heels, tanned leather for uppers 
and soles, and made cartons for packaging shoes for the 
Government, as well as for its civilian customers. The 
subpoena in question issued in this proceeding called for 
records chiefly relating to payrolls in such plants, and as 
to them the petitioner refused to comply.

To obtain the compliance to the subpoena which peti-
tioner refused, the Secretary had resort to the District 
Court as provided by § 5, alleging the foregoing facts and 
that “following an investigation by representatives of the 
Department of Labor, and it having appeared to the plain-
tiff upon the basis of such investigation that defendant” 
had violated these stipulations of the contracts, she com-
menced such proceeding; and that “plaintiff has reason to 
believe, and said amended (administrative) complaint al-
leges, that the persons employed” and alleged to have been 
underpaid “in its Calfskin Tannery, Upper Leather Tan-
nery, Sole Leather Tannery, Paracord Factory, Sole Cut- 
ing Department (Johnson City), Sole Cutting Depart-
ment (Endicott), Counter Department (Johnson City), 
and Carton Department (Johnson City) were employed 
by it in performance of the contracts specified,” and that 
such allegations were denied by the answer in the adminis-
trative proceedings.

The Corporation pleaded to the District Court its own-
ership and management of the plants in question and that 
the rubber heels and soles, the counters, cartons, and all 
except a portion of the leather soles “used in the manu-
facture” of the government footwear, “were manufac-
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tured” in its several separate plants or departments. It 
also set forth in full its answer in the administrative pro-
ceeding and reasons why it considered “arbitrary, artificial, 
unreasonable, discriminatory, and capricious” the ruling of 
the Secretary that the Act and contract applied to the 
plants other than those specifically named in the con-
tracts. It denied that the payroll and similar records 
sought as to such plants were relevant to the deter-
mination of any matter confided to the Secretary’s 
determination.

The District Court denied the Secretary’s motion on 
the pleadings and accompanying affidavits for an enforce-
ment order, overruled her contention that it was for her 
to decide this issue in the administrative proceeding, and 
set the case down for trial on the question of whether the 
Act and contracts under the circumstances covered the 
separate plants.

We think that the admitted facts left no doubt that 
under the statute determination of that issue was pri-
marily the duty of the Secretary.

The Act directs the Secretary to administer its provi-
sions. It is not an Act of general applicability to indus-
try. It applies only to contractors who voluntarily enter 
into competition to obtain government business on terms 
of which they are fairly forewarned by inclusion in the 
contract. Its purpose is to use the leverage of the Gov-
ernment’s immense purchasing power to raise labor 
standards.

Congress submitted the administration of the Act to the 
judgment of the Secretary of Labor, not to the judgment 
of the courts.10 One of her principal functions is the con-
clusive determination of questions of fact for the guidance 
of procurement officers in withholding awards of govern-

10 Cf. Perkins v. Lukens Steel Co., 310 U. S. 113, and cases there 
cited.
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ment contracts to those she finds to be violators for three 
years from the date of the breach.

The matter which the Secretary was investigating and 
was authorized to investigate was an alleged violation of 
this Act and these contracts. Her scope would include 
determining what employees these contracts and the Act 
covered. It would also include whether the payments to 
them were lower than the scale fixed pursuant to the Act. 
She could not perform her full statutory duty until she 
examined underpayments wherever the coverage ex-
tended, because underpayment is an indispensable, albeit 
not the only, element of proof of violation. It is the only 
basis on which she can compute liquidated damage as she 
is required to do, and it is necessary to find the date of the 
last underpayment to fix the beginning of the three-year 
period of disqualification for further contracts. Thus the 
payrolls are clearly related to the violation. Indeed, the 
underpayment is itself the violation under investigation.

Of course another indispensable element of violation is 
that the underpaid employee be included within the bene-
fits of the Act and contracts. This, too, was a matter 
under investigation in the administrative proceeding. 
But because she sought evidence of underpayment before 
she made a decision on the question of coverage and al-
leged that she “had reason to believe” the employees in 
question were covered, the District Court refused to order 
its production, tried the issue of coverage itself, and de-
cided it against the Secretary. This ruling would require 
the Secretary, in order to get evidence of violation, either 
to allege she had decided the issue of coverage before the 
hearing or to sever the issues for separate hearing and de-
cision. The former would be of dubious propriety, and 
the latter of doubtful practicality. The Secretary is given 
no power to investigate mere coverage, as such, or to make 
findings thereon except as incident to trial of the issue of 
violation. No doubt she would have discretion to take
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up the issues of coverage for separate and earlier trial if 
she saw fit. Or, in a case such as the one revealed by the 
pleadings in this one, she might find it advisable to begin 
by examining the payroll, for if there were no underpay-
ments found, the issue of coverage would be academic. 
On the admitted facts of the case, the District Court had 
no authority to control her procedure or to condition en-
forcement of her subpoenas upon her first reaching and 
announcing a decision on some of the issues in her admin-
istrative proceeding.

Nor was the District Court authorized to decide the 
question of coverage itself. The evidence sought by the 
subpoena was not plainly incompetent or irrelevant to any 
lawful purpose of the Secretary in the discharge of her 
duties under the Act, and it was the duty of the District 
Court to order its production for the Secretary’s consider-
ation. The Secretary may take the same view of the evi-
dence that the District Court did, or she may not. The 
consequence of the action of the District Court was to dis-
able the Secretary from rendering a complete decision on 
the alleged violation as Congress had directed her to do, 
and that decision was stated by the Act to be conclusive as 
to matters of fact for purposes of the award of government 
contracts. Congress sought to have the procurement offi-
cers advised by the experience and discretion of the Secre-
tary rather than of the District Court. To perform her 
function she must draw inferences and make findings from 
the same conflicting materials that the District Court con-
sidered in anticipating and foreclosing her conclusions.

The petitioner has advanced many matters that are 
entitled to hearing and consideration in its defense against 
the administrative complaint, but they are not of a kind 
that can be accepted as a defense against the subpoena.11

11 These relate to: the meaning of the contract and the Act as im-
plemented by administrative rulings in existence at the time of the 
making and performance of the contract; the question of possible retro-
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The subpoena power delegated by the statute as here 
exercised is so clearly within the limits of Congressional 
authority that it is not necessary to discuss the constitu-
tional questions urged by the petitioner, and on the record 
before us the cases on which it relies* 12 are inapplicable and 
do not require consideration.

Affirmed.

Mr . Justi ce  Murph y , dissenting:

Because of the varied and important responsibilities of 
a quasi-judicial nature that have been entrusted to ad-
ministrative agencies in the regulation of our political and 
economic life, their activities should not be subjected to 
unwarranted and ill-advised intrusions by the judicial 
branch of the government. Yet, if they are freed of all 
restraint upon inquisitorial activities and are allowed un-
controlled discretion in the exercise of the sovereign power 
of government to invade private affairs through the use of 
the subpoena, to the extent required or sought in situa-
tions like the one before us and other inquiries of much 
broader scope, under the direction of well-meaning but 
over-zealous officials they may at times become instru-
ments of intolerable oppression and injustice. This is 
not to say that the power to enforce their subpoenas 
should never be entrusted to administrative agencies, but 
thus far Congress, for unstated reasons, has not seen fit 
to confer such authority upon any agency which it has

active effect of Rulings and Regulations No. 2, supra, note 7; the nature 
of petitioner’s business organization; and practices of procurement, 
manufacture, storage, consumption and distribution obtaining at peti-
tioner’s plants.

12 Boyd v. United States, 116 U. S. 616; Interstate Commerce Comr 
mission v. Brimson, 154 U. S. 447; Harriman v. Interstate Commerce 
Commission, 211 U. S. 407; Ellis v. Interstate Commerce Commission, 
237 U. S. 434; Federal Trade Commission v. American Tobacco Co., 
264 U. S. 298.
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created.1 So here, while the Secretary of Labor is em-
powered to administer the Walsh-Healey Act, to “prose-
cute any inquiry necessary to his functions,” and “to issue 
orders requiring the attendance and the testimony of wit-
nesses and the production of evidence under oath,” he 
alone cannot compel obedience of those orders. “Juris-
diction” so to do is conferred upon the district courts of 
the United States and it is our immediate task to delineate 
the proper function of those courts in the exercise of this 
jurisdiction.1 2 Specifically the question is: What is the 
duty of the courts when the witness or party claims the 
proceeding is without authority of law?

1 The disregard of subpoenas issued by some agencies is punishable 
by fine and imprisonment in a criminal proceeding, but apparently 
no federal agency has ever been given the power to punish disobedience 
as a contempt of its authority. (See Final Report of the Attorney 
General’s Committee on Administrative Procedure, Appendix K.) 
The common method of enforcing subpoenas is to punish disregard of 
the subpoena as contempt of the issuing body. It has been held in 
some states that the power to punish for contempt cannot be con-
ferred upon a body of a non-judicial character. See Langeriberg v. 
Decker, 131 Ind. 471, 31 N. E. 190; In re Whitcomb, 120 Mass. 118, 21 
Am. Rep. 502. Contra, In re Hayes, 200 N. C. 133, 156 S. E. 791. 
Compare statements in Interstate Commerce Comm’n v. Brimson, 154 
U. S. 447, at 485 and 489.

2Section 5 of the Act provides in part: ‘Tn case of contumacy, fail-
ure, or refusal of any person to obey such an order, any District Court 
of the United States or of any Territory or possession, or the Supreme 
Court of the District of Columbia, within the jurisdiction of which the 
inquiry is carried on, or within the jurisdiction of which said person 
who is guilty of contumacy, failure, or refusal is found, or resides or 
transacts business, upon the application by the Secretary of Labor or 
representative designated by him, shall have jurisdiction to issue to 
such person an order requiring such person to appear before him or 
representative designated by him, to produce evidence if, as, and when 
so ordered, and to give testimony relating to the matter under investi-
gation or in question; and any failure to obey such order of the court 
may be punished by said court as a contempt thereof; . .

Criminal sanctions are not provided.
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This Court, in recognition of the drastic nature of the 
subpoena power and the possibilities of severe mischief 
inherent in its use, has insisted that it be kept within well- 
defined channels. Cf. Boyd n . United States, 116 U. S. 
616; Hale v. Henkel, 201 U. S. 43; Federal Trade Comm’n 
v. American Tobacco Co., 264 U. S. 298; Cudahy Packing 
Co. v. Holland, 315 U. S. 357,363. In conditioning enforce-
ment of the Secretary’s administrative subpoenas upon 
application therefor to a district court, Congress evidently 
intended to keep the instant subpoena power within limits, 
and clearly must have meant for the courts to perform 
more than a routine ministerial function in passing upon 
such applications. If this were not the case, it would have 
been much simpler to lodge the power of enforcement di-
rectly with the Secretary, or else to make disregard of his 
subpoenas a misdemeanor. So we have said that “appro-
priate defense may be made” to such an application for 
enforcement. Myers v. Bethlehem Corp., 303 U. S. 
41,49.

The Government concedes that the district courts are 
more than mere rubber stamps of the agencies in enforcing 
administrative subpoenas and lists as examples of appro-
priate defenses, claims that a privilege of the witness, like 
that against self-incrimination, would be violated;8 or 
that the subpoena is unduly vague or unreasonably op-
pressive ;3 4 or that the hearing is not of the kind author-
ized; 5 or that the subpoena was not issued by the person 
vested with the power;6 or that it is plain on the pleadings 
that the evidence sought is not germane to any lawful sub-
ject of inquiry. But the Government insists that the issue

3 Cf. Boyd v. United States, 116 U. S. 616.
4 Cf. Hale v. Henkel, 201 U. S. 43; Federal Trade Comm’n v. Ameri-

can Tobacco Co., 264 U. S. 298.
B Cf. Harriman v. Interstate Commerce Comm’n, 211 U. S. 407; EUis 

v. Interstate Commerce Comm’n, 237 U. S. 434.
6 Cf. Cudahy Packing Co. v. Holland, 315 U. S. 357.
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of “coverage,” i. e., whether the Act extends to plants of 
petitioner’s establishment which manufactured materials 
used in making complete shoes but not named in the con-
tracts, is not a proper ground for attack in this case. I 
think it is.

If petitioner is not subject to the Act as to the plants in 
question, the Secretary has no right to start proceedings 
or to require the production of records with regard to 
those plants. In other words, there would be no lawful 
subject of inquiry, and under present statutes giving the 
courts jurisdiction to enforce administrative subpoenas, 
petitioner is entitled to a judicial determination of this 
issue before its privacy is invaded. Cf. Interstate Com-
merce Comm’n v. Brimson, 154 U. S. 447,479; Harriman v. 
Interstate Commerce Comm’n, 211 U. S. 407; Ellis v. In-
terstate Commerce Comm’n, 231 U. S. 434; General To-
bacco & Grocery Co. v. Fleming, 125 F. 2d 596.

Of course, the courts should not arrogate to themselves 
the functions of administrative agencies. It is trite but 
truthful to say that administrative agencies render valu-
able and very necessary services in the solution of the 
complex governmental and economic problems of our 
time. In the making of investigations, the determina-
tion of policy, the collection of evidence, and its current 
evaluation, preparatory or incidental to administrative 
action, experience and special training are valuable aids. 
But after all, as pointed out by Gellhorn, Federal Admin-
istrative Proceedings, pp. 27-29, the administrator is only 
an expert ex-oflficio.7 Just as the courts should not usurp

7 “When reference is made to the 'expert administrative agency,’ it 
is surely not intended to mean that the necessary expertness is lodged 
in the head or heads of the agency or that they, in their own person, 
possess every expertise needed for the informed discharge of the mani-
fold duties imposed upon the modern administrative organiza-
tion. . . . We must look beyond the heads to find the talents which 
make the agency expert in its assigned tasks. This is a central

503873—13------40
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the prerogatives of the agencies, neither should the word 
“administrative” and its companion “expertness” over-
awe them into abdicating responsibilities imposed upon 
them by Congress.

The legal propriety of instituting proceedings is a ques-
tion which an agency is authorized if not obliged to deter-
mine, provisionally at least, before instituting the proceed-
ings. But while the decision may be the agency’s in the 
first place, it is not a decision which it is ordinarily more 
competent to make than the courts and judges, who (at 
least in theory) should be more qualified than administra-
tive officers, many of whom are laymen, to determine 
whether a statute extends to a certain set of facts. If the 
preliminary determinations by an agency of the scope of 
its power and jurisdiction are sacrosanct, why did Con-
gress subject their final determination to judicial scrutiny, 
as it has done in the Walsh-Healey Act with regard, at 
least, to the enforcement of the wage and hour require-
ments on behalf of the employees? And if the courts are 
qualified to pass final judgment on the “quasi-judicial” 
findings and conclusions of the administrators, which they 
are ordinarily permitted to do to a greater or lesser extent,* 8 
they are no less qualified to determine whether the evi-
dence which moved the administrator to enter a formal 
complaint is sufficient in law to show probable cause that 
the statute under which the administrator is proceeding 
covers the case. Without such a showing of probable 
cause, the district courts ought not to be required as a 
matter of mere routine to lend their aid to the proceeding 
by compelling obedience to the subpoena.

reality. . . . The administrative agency as now organized is a vehicle 
for bringing the judgments of numerous specially qualified officials to 
bear upon a single problem.”

8 The Walsh-Healey Act provides in § 5 that the Secretary’s findings 
of fact shall be conclusive in any court of the United States “if sup-
ported by the preponderance of the evidence.”
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It is to be understood, of course, that if the matter is in 
doubt and if there is a reasonable legal basis for the charge, 
the court should not substitute its judgment on the law or 
the facts for that of the agency. The court’s duty is to 
assist the agency in the performance of its functions and 
the discharge of its responsibilities, in the absence of a 
clear and convincing showing that it is proceeding without 
legal warrant. But it is hardly its duty to assist in the 
face of such a showing. So, when it becomes necessary for 
the Secretary in the course of a proceeding under the 
Walsh-Healey Act to appeal to the district court for the 
exercise of its jurisdiction over subpoena enforcement, it 
is within the competence and authority of the court to in-
quire and satisfy itself whether there is probable legal jus-
tification for the proceeding, before it exercises its judicial 
authority to require a witness or a party to reveal his 
private affairs or be held in contempt.

Considerations of practical advantage and elementary 
justice support this conclusion. Such a rule carries out 
what must have been the statutory intent, and would per-
mit a timely and reasonable measure of judicial control 
over administrative use of the drastic subpoena power, sub-
ject to prompt review if the control were abused to the 
detriment of the agency. If administrative agencies may 
be temporarily handicapped in some instances by frivolous 
objections, the public will be protected in other instances 
against the needless burden and vexation of proceedings 
which may be instituted without legal justification. 
There is an obvious difference between the present case, 
wherein the district court exercises a jurisdiction expressly 
given to it by the statute, arid those cases, such as Myers v. 
Bethlehem Corp., 303 U. S. 41, and Newport News Co. n . 
Schauffler, 303 U. S. 54, in which without express statutory 
authority a court is asked to enjoin an administrative 
proceeding as being contrary to law. Indeed, the very dif-
ference is noted in the Myers case, where it is said that



516 OCTOBER TERM, 1942.

Mur phy , J., dissenting. 317 U.S.

“appropriate defense may be made” to an application for 
the enforcement of an administrative subpoena. 303 
U. S. at 49.

Just how much of a showing of statutory coverage should 
be required to satisfy the district court, and just how far it 
should explore the question, are difficult problems, to be 
solved best by a careful balancing of interests and the ex-
ercise of a sound and informed discretion. If the proposed 
examination under the subpoena or the proceeding itself 
would be relatively brief and of a limited scope, any doubt 
should ordinarily be resolved in favor of the agency’s 
power. If it promises to be protracted and burdensome 
to the party, a more searching inquiry is indicated. A 
formal finding of coverage by the agency, which the Secre-
tary did not make here, should be accorded some weight 
in the court’s deliberation, unless wholly wanting in either 
legal or factual support, but it should not be conclusive. 
In short, the responsibility resting upon the court in this 
situation is not unlike that of a committing magistrate on 
preliminary examination to determine whether an accused 
should be held for trial.

With these considerations in mind, let us turn to the 
facts of this case. Petitioner has willingly complied with 
all demands of the Secretary relating to the plants of its 
establishment, named in the contracts, in which the shoes 
were manufactured. It resists the application for enforce-
ment of the subpoenas directing the production of records 
of other plants, not named in the contracts, in which some 
component parts for the shoes were manufactured, on the 
ground that the Walsh-Healey Act does not extend to those 
plants. It is true that petitioner voluntarily entered into 
the contracts with the Government, but those referred only 
to the specific plants where the finished product was made. 
And, it was not until 1939, after all the contracts were com-
pleted, that the Secretary issued rulings specifically deal-
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ing with “integrated establishments.”9 The mere fact 
that petitioner voluntarily contracted with reference to 
some plants does not necessarily mean that the Secretary 
is free to investigate petitioner’s entire business without 
let or hindrance. That depends upon whether or not the 
Act extends to those other plants. Petitioner was entitled 
to have this question determined by the district court be-
fore the subpoena was enforced over its objection.

In view of the opinion of the Court, there is no reason 
for discussing whether the district court correctly con-
strued the scope of the Walsh-Healey Act, or whether it 
conducted its examination in accordance with the prin-
ciples I have attempted to outline in the course of this 
opinion. It is enough to say that I am of opinion that 
under the facts of this case the district court should not be 
compelled mechanically to enforce the Secretary’s sub-
poena, in the exercise of its statutory jurisdiction. It 
should first satisfy itself that probable cause exists for the 
Secretary’s contention that the Act covers the plants in 
question.

Mr . Just ice  Roberts  joins in this dissent.

9 Rulings and Interpretations under the Walsh-Healey Public Con-
tracts Act, No. 2.
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HOLLEY v. LAWRENCE, WARDEN.

APPEAL FROM THE SUPREME COURT OF GEORGIA.

No. 600. Decided January 18,1943.

The decision of the state court that failure to offer the testimony 
of a wife at the trial of her husband barred a later claim of the 
unconstitutionality of a state statute making such testimony in-
competent, held a non-federal ground adequate to support the 
judgment.

Appeal dismissed.

Mr. Benjamin E. Pierce for appellant.

Per  Curiam .
The motion for leave to proceed in forma pauperis is 

granted. The Court has examined all the federal questions 
raised by appellant. In so far as the appeal challenges 
the validity of Georgia Code § 38-1604, which makes in-
competent the testimony of a wife at the trial of her hus-
band, the judgment of the court below rests upon a non- 
federal ground adequate to support it, namely, that the 
failure to tender such testimony at the trial barred any 
later claim of the alleged constitutional right {Atlantic 
Coast Line R. Co. v. Mims, 242 U. S. 532,535). The Court 
finds that no other federal question presented by the appeal 
warrants review by this Court. The appeal is accordingly 
dismissed.

Dismissed.
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AMERICAN MEDICAL ASSOCIATION v. UNITED 
STATES.*

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA.

No. 201. Argued December 11,14, 1942.—Decided January 18, 1943.

Petitioners, the American Medical Association and the Medical So-
ciety of the District of Columbia (corporations), were indicted 
and convicted of conspiring to violate § 3 of the Sherman Act by 
restraining trade or commerce in the District of Columbia. Two 
unincorporated associations and twenty-one individuals (some of 
whom were officers or employees of one or the other of the peti-
tioners; others were physicians practicing in the District of Co-
lumbia and members of the petitioners) were codefendants but 
were acquitted by directed verdict or found not guilty. The in-
dictment charged that, to prevent Group Health—a nonprofit cor-
poration organized by Government employees to provide medical 
care and hospitalization on a risk-sharing prepayment basis, and 
employing full-time physicians on a salary basis—from carrying 
out its objects, the defendants conspired to coerce practicing phy-
sicians, members of the petitioners, from accepting employment under 
Group Health; to restrain practicing physicians, members of the 
petitioners, from consulting with Group Health’s doctors who 
might desire to consult with them; and to restrain hospitals in and 
about Washington from affording facilities for the care of patients 
of Group Health’s physicians. Held:

1. It is unnecessary here to decide, and the Court does not decide, 
whether a physician’s practice of his profession constitutes trade 
under § 3 of the Sherman Act. P. 528.

2. Group Health is engaged in “trade” within the meaning of § 3 
of the Sherman Act, notwithstanding that it is cooperative and pro-
cures service and facilities on behalf of its members only. P. 528.

3. The indictment in this case charges a conspiracy to restrain and 
obstruct the business of Group Health, and therefore a conspiracy in 
restraint of trade or commerce in violation of § 3 of the Sherman 
Act. P. 528.

*Together with No. 202, Medical Society of the District of Colum- 
bia y. United States, also on writ of certiorari, post, p. 613, to the 
United States Court of Appeals for the District of Columbia.
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4. The fact that the defendants were physicians and medical 
organizations is of no significance, if the purpose and effect of their 
conspiracy was obstruction and restraint of the business of Group 
Health, since §3 prohibits “any person” from imposing the pro-
scribed restraints. P. 528.

5. The courts below correctly construed the indictment in this 
case as charging a single conspiracy to obstruct and restrain the 
business of Group Health—the recited “purposes” constituting 
merely different steps toward the accomplishment of that end—and 
the cause was submitted to the jury on this theory. Petitioners’ 
challenge of the validity of the general verdict of guilty—based in 
effect on the contention that the indictment charged five separate 
conspiracies, and that the defendants were entitled to have the 
trial court rule upon the sufficiency in law of each of the charges— 
therefore fails. P. 532.

6. The evidence in the case was sufficient for submission to the 
jury. P. 533.

7. The dispute between petitioners (and their members) and 
Group Health (and its members) was not one “concerning terms 
and conditions of employment,” and therefore petitioners’ activities 
were not exempted, by § 20 of the Clayton Act as expanded by § 13 
of the Norris-LaGuardia Act, from the operation of the Sherman 
Act. P. 533.

130 F. 2d 233, affirmed.

Certiora ri , post, p. 613, to review the affirmance of con-
victions for violation of the Sherman Antitrust Act.

Messrs. Seth W. Richardson and William E. Leahy, with 
whom Messrs. Edward M. Burke and Charles S. Baker 
were on the brief, for petitioners.

The word “trade” in § 3 of the Sherman Act does not 
include the practice of medicine and the rendering of 
medical services as described in the indictment, because 
they are not “commercial” in nature. The natural mean-
ing and judicial definitions of the word “trade” exclude 
the professions. Federal Club v. National League, 259 
U. S. 200; Federal Trade Comm’n v. Raladam Co., 283 
U. S. 643.
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Apex Hosiery Co. v. Leader, 310 U. S. 469, held in sub-
stance and effect that no activity could be in “trade” 
within the meaning of either § 1 or § 3 of the Sherman Act 
unless it was a “commercial” activity.

None of the five activities alleged to have been re-
strained were “trade” under the Sherman Act. Group 
Health was organized under sections of the District of 
Columbia Code providing for the incorporation of chari-
table, educational, and religious associations. Its sole 
activities are to collect dues from its members, pay rent 
for and maintain a suite of doctors’ offices, with the usual 
appurtenances thereto, employ doctors to render medical 
services, within limits, to its members and to pay, within 
limits, the hospital bills of its members. Such activi-
ties are not “commercial” or “business” activities.

The members of Group Health are not engaged in a 
“commercial” or “business” activity; the activity of the 
doctors employed by Group Health is not “commercial” 
or “business” activity; the practice of medicine by the 
medical profession generally is not a “commercial” or 
“business” activity; and the Washington hospitals, or 
that part of their activities here involved, are not “com-
mercial” or “business” activities.

If any one of the five activities alleged to have been 
restrained was not “trade” under § 3 of the Sherman Act, 
then no one is able to determine whether or not the jury 
returned its verdict based on a restraint of an activity 
that was not “trade” under § 3 of the Sherman Act. 
Stromberg v. California, 283 U. S. 359, 367-370; Thorn-
hill v. Alabama, 310 U. S. 88, 96; Garland v. Davis, 4 
How. 131; Baltimore & Ohio R. Co. v. Reeves, 10 F. 2d 
329, 330, 331; Patton v. Wells, 121 F. 337, 340; St. Louis, 
L M. <& 8. Ry. Co. v. Needham, 63 F. 107, 113, 114; Man- 
derville v. Cookenderfer, 3 Cranch, C. C. (3 D. C.) 257, 
Fed. Cas. No. 9,009. Furthermore, if any one of the five 
activities alleged to have been restrained was not “trade”
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under § 3 of the Sherman Act, the court erroneously 
charged the jury that restraint on any one of the five 
classes alleged to have been restrained was sufficient to 
convict. Stromberg v. California, supra; Maryland n . 
Baldwin, 112 U. S. 490,493.

The word “restraint” in § 3 of the Sherman Act does 
not include any restraint that does not fix prices or sup-
press competition to the extent that market prices are 
substantially affected to the injury of the public. Apex 
Hosiery Co. v. Leader, 310 U. S. 469; International Union 
v. Donnelly Garment Co., 119 F. 2d 892, 898; Gunders- 
heimer’s v. Bakery Workers’ Union, 73 App. D. C. 352, 
353, 119 F. 2d 205, 206; United States v. Local 807, 118 
F. 2d 684-689, affirmed 315 U. S. 521; International Assn. 
v. Pauly Jail Bldg. Co., 118 F. 2d 615, 621; United States 
v. Gold, 115 F. 2d 236-238; Konecky v. Jewish Press, 288 
F. 179; and Swartz v. Forward Assn., 41 F. Supp. 294.

The indictment herein did not attempt to charge price 
fixing or suppression of competition that affected market 
prices to the injury of the public. No such contention 
ever appeared until after the opinion in the Apex case.

A dispute concerning terms and conditions of employ-
ment of doctors, which was within the Clayton and Nor-
ris-LaGuardia Acts, was involved, in which petitioners 
were interested. The case is therefore not within the 
Sherman Act.

The dispute concerning terms and conditions of employ-
ment of doctors arose in the following manner: When a 
committee of the executive committee of the District So-
ciety and representatives of Group Health conferred for 
the first time, a controversy arose, the matrix of which 
was the terms and conditions of employment by Group 
Health of members of the District Society to perform 
Group Health’s corporate medical work. Group Health 
rejected an offered basis of employment of members of the 
District Society, insisted upon dictating the terms, con-
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ditions, and method of payment of compensation and of 
employing members of the District Society, regardless 
of whether Group Health’s plans were illegal or in con-
flict with the constitution and employment rules of the 
District Society. This controversy over terms and con-
ditions of employment continued throughout the indict-
ment period and was involved in all of the activities 
charged or proven. See United States v. Hutcheson, 312 
U. S. 219; United States v. Carrozzo, 37 F. Supp. 191, af-
firmed, 313 U. S. 508 ; New Negro Alliance v. Sanitary Gro-
cery Co., 303 U. S. 552; Drivers Union v. Lake Valley 
Co., 311 U. S. 91; Gundersheimer’s v. Bakery Workers’ 
Union, 73 App. D. C. 352, 353, 119 F. 2d 205, 206; Inter-
national Union v. Donnelly Garment Co., 119 F. 2d 892, 
898; Internationl Assn. v. Pauly Jail Bldg. Co., 118 F. 2d 
615, 621.

Mr. John Henry Lewin and Assistant Attorney Gen-
eral Arnold, with whom Solicitor General Fahy and 
Messrs. Charles H. Weston and Richard S. Salant were 
on the brief, for the United States.

Petitioners conspired to boycott Group Health in order 
to prevent it from marketing medical services in compe-
tition with petitioners’ doctor members. Such a boy-
cotting combination to exclude a competitor from the 
market is a restraint of trade prohibited by the Sherman 
Act. The decisions have not been rested upon the ground 
that there had been price-fixing or that competition had 
been suppressed to the extent that market prices were 
substantially affected. Montague & Co. v. Lowry, 193 
U. S. 38; Straus v. American Publishers’ Assn., 231 U. S. 
222; Eastern States Retail Lumber Dealers’ Assn. v. 
United States, 234 U. S. 600; Binderup v. Pathe Ex-
change, 263 U. S. 291 ; Paramount Famous Lasky Corp. v. 
United States, 282 U. S. 30; United States v. First Na-
tional Pictures, 282 U. S. 44; Sugar Institute v. United
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States, 297 U. S. 553, 587-589, 601; Fashion Originators’ 
Guild v. Federal Trade Comm’n, 312 U. S. 457.

Apex Hosiery Co. v. Leader, 310 U. S. 469, did not hold 
that the restraints of trade condemned by the Sherman 
Act are limited to those involving price-fixing or a sup-
pression of competition which substantially affects market 
prices. The case held only that the restraints prohibited 
by the Act are those which suppress or substantially 
restrict competition in the marketing of goods or 
services and price-fixing was referred to merely as one 
conspicuous example of the type of restraint declared il-
legal. This interpretation of the Apex case is confirmed by 
Fashion Originators’ Guild v. Federal Trade Comm’n, 
312 U. S. 457, which held that an intent to increase prices 
is not “an ever-present essential” of conduct constituting 
a violation of the Sherman Act.

The conspiracy to prevent Group Health from success-
fully carrying on its business of furnishing medical service 
to members of the consuming public was a restraint of 
trade prohibited by the Sherman Act. The Act applies 
to restraints upon competition in providing services as 
well as goods and Congress cannot be presumed to have in-
tended to exclude consumers of medical service from the 
protection extended generally to purchasers and consum-
ers of goods or services.

Group Health was engaged in a large-scale undertaking 
to provide medical service in exchange for payment of 
dues. This exchange of service for money is trade in the 
primary and most usual meaning of the word. The fact 
that Group Health is a non-profit corporation is imma-
terial. Its business operations were trade, although car-
ried on for the benefit of its consumer-members rather 
than for the benefit of stockholders.

The district court advised the jury that the indictment 
alleged that petitioners conspired to restrain Group 
Health, the doctors on its staff, other doctors, and the
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Washington hospitals. But it further advised the jury 
that the indictment alleged that the “plan and purpose” 
of the conspiracy was to “hinder and obstruct” Group 
Health and the doctors on its staff, in certain specified 
ways.

The jury, in order to convict, was required to find not 
only that there was a conspiracy to restrain trade in one 
of the several ways mentioned by the court (i. e., to re-
strain Group Health, its doctors, other doctors, or the 
hospitals) but also that the plan and purpose of the con-
spiracy was to obstruct and interfere with Group Health 
in its business of providing medical care for its members. 
The jury was instructed, in other words, that restraint 
upon the business of Group Health was an essential ele-
ment of the conspiracy charged against petitioners.

Under the district court’s charge to the jury, petitioners’ 
convictions must be sustained if the restraints upon the 
trade of Group Health are within the ban of the statute. 
But if the application of the Act to restraints upon indi-
vidual doctors in the pursuit of their calling is an essential 
issue in this case, such restraints are within the scope of 
the common-law concept, embodied in the Sherman Act, 
of restraint of trade.

Section 20 of the Clayton Act grants immunity only 
where there is dispute concerning some question of em-
ployment involving the employer-employee relationship. 
Petitioners cannot subsume themselves under the class 
of employee representatives under the Act since peti-
tioners’ members were not employees and did not want 
to be employees. Rather, petitioners are analogous to a 
trade association representing independent business units. 
Nor was the controversy itself of a kind contemplated by 
the Clayton Act. The dispute between petitioners and 
Group Health was as to whether the latter’s method of 
providing medical services should be permitted to operate. 
A controversy of this kind, between competitors and
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concerning competition, is not within the scope of § 20. 
Columbia River Packers Assn. v. Hinton, 315 U. S. 143. 
A further factor establishing the inapplicability of the 
Clayton Act is that, even assuming that petitioners were 
“employee representatives,” there was no employer-em-
ployee relationship in respect of Group Health and its 
doctors. Group Health’s doctors are independent con-
tractors, not employees. Therefore the relationship 
which was of concern to Congress in its enactment of the 
Clayton and Norris-LaGuardia Acts is entirely lacking 
here.

Mr . Justice  Roberts  delivered the opinion of the Court.

Petitioners have been indicted and convicted of con-
spiring to violate § 3 of the Sherman Act,1 by restraining 
trade or commerce in the District of Columbia. They are 
respectively corporations of Illinois and of the District of 
Columbia. Joined with them as defendants were two 
unincorporated associations and twenty-one individuals, 
some of whom are officers or employes of one or other of 
the petitioners, the remainder being physicians practicing 
in the District of Columbia and members of the petition-
ers serving, as to some of them, on various committees of 
the petitioners having to do with professional ethics and 
with the practice of medicine by petitioners’ members.

For the moment it is enough to say that the indictment 
charged a conspiracy to hinder and obstruct the opera-
tions of Group Health Association, Inc., a nonprofit cor-
poration organized by Government employes to provide 
medical care and hospitalization on a risk-sharing prepay-
ment basis. Group Health employed physicians on a full 
time salary basis and sought hospital facilities for the 
treatment of members and their families. This plan was 
contrary to the code of ethics of the petitioners. The in-

1 Act of July 2,1890, § 3, c. 647, 26 Stat. 209,15 U. S. C. § 3.
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dictment charges that, to prevent Group Health from 
carrying out its objects, the defendants conspired to coerce 
practicing physicians, members of the petitioners, from 
accepting employment under Group Health, to restrain 
practicing physicians, members of the petitioners, from 
consulting with Group Health’s doctors who might desire 
to consult with them, and to restrain hospitals in and about 
the City of Washington from affording facilities for the 
care of patients of Group Health’s physicians.

The District Court sustained a demurrer to the indict-
ment on the grounds, amongst others, that neither the 
practice of medicine nor the business of Group Health is 
trade as the term is used in the Sherman Act.2 On ap-
peal the Court of Appeals reversed, holding that the re-
straint of trade prohibited by the statute may extend both 
to medical practice and to the operations of Group 
Health.3

The case then went to trial in the District Court. Cer-
tain defendants were acquitted by direction of the judge. 
As to the others, the case was submitted to the jury, which 
found the petitioners guilty and all the other defendants 
not guilty. From judgments of conviction the peti-
tioners appealed to the Court of Appeals, which reiterated 
its ruling as to the applicability of § 3 of the Sherman 
Act, considered alleged trial errors, and affirmed the 
judgments.4

We granted certiorari limited to three questions which 
we thought important: 1. Whether the practice of medi-
cine and the rendering of medical services as described 
in the indictment are “trade” under § 3 of the Sherman 
Act. 2. Whether the indictment charged or the evidence

2 United States v. American Medical Association, 28 F. Supp. 752.
3 United States v. American Medical Association, 72 App. D. C. 12, 

HO F. 2d 703,710,711.
4 American Medical Association v. United States, 76 U. S. App. 

D. C. 70, 130 F. 2d 233.
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proved “restraints of trade” under § 3 of the Sherman 
Act. 3. Whether a dispute concerning terms and condi-
tions of employment under the Clayton and Norris-La-
Guardia Acts was involved, and, if so, whether petitioners 
were interested therein, and therefore immune from 
prosecution under the Sherman Act.

First. Much argument has been addressed to the 
question whether a physician’s practice of his profession 
constitutes trade under § 3 of the Sherman Act. In the 
light of what we shall say with respect to the charge laid 
in the indictment, we need not consider or decide this 
question.

Group Health is a membership corporation engaged in 
business or trade. Its corporate activity is the consum-
mation of the cooperative effort of its members to obtain 
for themselves and their families medical service and 
hospitalization on a risk-sharing prepayment basis. The 
corporation collects its funds from members. With these 
funds physicians are employed and hospitalization pro-
cured on behalf of members and their dependents. The 
fact that it is cooperative, and procures service and facil-
ities on behalf of its members only, does not remove its 
activities from the sphere of business.5

If, as we hold, the indictment charges a single con-
spiracy to restrain and obstruct this business it charges a 
conspiracy in restraint of trade or commerce within the 
statute. As the Court of Appeals properly remarked, the 
calling or occupation of the individual physicians charged 
as defendants is immaterial if the purpose and effect of 
their conspiracy was such obstruction and restraint of the 
business of Group Health. The court said:6 “And, of

’Compare Associated Press v. Labor Board, 301 U. S. 103, 128-9; 
In re Duty on Estate of Incorporated Council, 22 Q. B. 279, 293; 
Maryland .& Virginia Milk Producers’ Assn. v. District of Columbia, 
119 F. 2d 787, 790; La Belle v. Hennepin County Bar Assn., 206 Minn. 
73 App. D. C. 399, 119 F. 2d 787, 790; La Belle v. Hennepin County 
Bar Assn., 206 Minn. 290, 294; 288 N. W. 788, 790.

6 110 F. 2d 711.
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course, the fact that defendants are physicians and medi-
cal organizations is of no significance, for Sec. 3 prohibits 
‘any person’from imposing the proscribed restraints . .
It is urged that this was said before this Court decided 
Apex Hosiery Co. n . Leader, 310 IT. S. 469. But nothing 
in that decision contradicts the proposition stated. 
Whether the conspiracy was aimed at restraining 
or destroying competition, or had as its purpose a 
restraint of the free availability of medical or hospital 
services in the market, the Apex case places it within the 
scope of the statute.7

Second. This brings us to consider whether the indict-
ment charged, or the evidence proved, such a conspiracy 
in restraint of trade. The allegations of the indictment 
are lengthy and detailed. After naming and describing 
the defendants and the Washington hospitals, it devotes 
many paragraphs to a recital of the plan adopted by 
Group Health and alleges that, principally for economic 
reasons, and because of fear of business competition, the 
defendants have opposed such projects.

The indictment then recites the size and importance 
of the petitioners, enumerates means by which they can 
prevent their members from serving Group Health plans, 
or consulting with physicians who work for Group Health, 
and can prevent hospitals from affording facilities to 
Group Health’s doctors.

In charging the conspiracy, the indictment describes 
the organization and operation of Group Health and 
states that, from January 1937 to the date of the indict-
ment, the defendants, the Washington hospitals, and 
others cognizant of the premised facts, “have combined 
and conspired together for the purpose of restraining 
trade in the District of Columbia, . . .” In five para-
graphs the pleading states the purposes of the conspiracy.

7 Compare Fashion Originator’s Guild v. Federal Trade Commission 
312 U. S. 457,465,466, 467.

503873—43------ 41
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The first is the purpose of restraining Group Health 
from doing business; the second, that of restraining mem-
bers of Group Health from obtaining adequate medical 
care according to Group Health’s plan ; the third, that of 
restraining doctors serving Group Health in the pursuit 
of their calling;‘the fourth, that of restraining doctors 
not on Group Health’s staff from practicing in the Dis-
trict of Columbia in pursuance of their calling; and the 
fifth, that of restraining the Washington hospitals in the 
business of operating their hospitals.

After reciting certain of the proceedings and plans 
adopted to forward the conspiracy, the indictment alleges 
that the conspiracy, and the intended restraints which 
have resulted from it, have been effectuated “in the fol-
lowing manner and by the following means” ; and alleges 
that the defendants have combined and conspired “with 
the plan and purpose to hinder and obstruct Group 
Health Association, Inc. in procuring and retaining on 
its medical staff qualified doctors and to hinder and 
obstruct the doctors serving on that staff from obtaining 
consultations with other doctors and specialists practic-
ing in the District of Columbia.” It states that, pur-
suant to this plan and purpose, the defendants have 
resorted to certain means to accomplish the end, and 
recounts them.

In another paragraph, the defendants are charged to 
have conspired with “the plan and purpose to hinder and 
obstruct Group Health Association, Inc. in obtaining 
access to hospital facilities for its members and to hinder 
and obstruct the doctors on the medical staff of Group 
Health from treating and operating upon their patients in 
Washington hospitals.” It is alleged that, pursuant to 
this plan and purpose, defendants have done certain acts 
to deter hospitals with which they were connected and 
over which they exercised influence, from affording hos*  
pital facilities to Group Health’s doctors.
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The petitioners’ contention is, in effect, that the indict-
ment charges five separate conspiracies defined by their 
separate and recited purposes, namely, conspiracy to ob-
struct the business of Group Health, to obstruct its mem-
bers from obtaining the benefit of its activities, to obstruct 
its doctors from serving it, to obstruct other doctors in the 
practice of their calling, and to restrain the business of 
Washington hospitals. The petitioners say that they were 
entitled to have the trial court rule upon the sufficiency in 
law of each of these charges and, as this was not done, the 
general verdict of guilty cannot stand. They urge that 
even though some of the named purposes relate to the 
business of Group Health, and that business be held trade 
within the meaning of the statute, yet, as the practice of 
medicine by doctors not employed by Group Health is not 
trade, and the operations of Washington hospitals are not 
trade, the last two purposes specified cannot constitute 
violations of § 3 and the jury should have been so in-
structed. In this view they insist that the jury may have 
convicted them of restraining physicians unconnected 
with Group Health, or of restraining hospitals, and, if so, 
the verdict and judgment cannot stand.

If in fact the indictment charges a single conspiracy to 
obstruct and restrain the business of Group Health, and 
if the recited purposes are really only subsidiary to that 
main purpose or aim, or merely different steps toward the 
accomplishment of that single end, and if the cause was 
submitted to the jury on this theory, these contentions 
fail.

When the case first went to the Court of Appeals that 
tribunal construed the indictment as charging but a single 
conspiracy. It said:8 “The charge, stated in condensed 
form, is that the medical societies combined and conspired 
to prevent the successful operation of Group Health’s

8 HO F. 2d 711.
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plan, and the steps by which this was to be effectuated 
were as follows: (1) to impose restraints on physicians 
affiliated with Group Health by threat of expulsion or 
actual expulsion from the societies; (2) to deny them the 
essential professional contacts with other physicians; and 
(3) to use the coercive power of the societies to deprive 
them of hospital facilities for their patients.”

In the trial, the District Court conformed its rulings to 
this decision and submitted the case to the jury on the 
theory that the indictment charged but one conspiracy.

We think the courts below correctly construed the in-
dictment. It is true that, in describing the conspiracy, 
five purposes are stated which the conspiracy was intended 
to further, but, in a later paragraph, still in the charging 
part of the instrument, it is alleged that the purpose was 
to hinder and obstruct Group Health in various ways and 
by various coercive measures, which are identical with 
the “purposes” before stated. The trial judge, after call-
ing the jury’s attention to the juxtaposition of these two 
formulations of the charge, added:

“These purposes, it is alleged, were to be attained by 
certain coercive measures against the hospitals and doc-
tors designed to interfere with employment of doctors by 
Group Health and use of the hospitals by members of its 
medical staff and their patients. . . .”
In immediate context the judge added:

“To sustain that charge the Government must prove 
beyond a reasonable doubt that a conspiracy did in fact 
exist to restrain trade in the District in at least one of the 
several ways alleged, and according to the particular pur-
pose and plan set forth.”

At another point, the trial judge summarized the Gov-
ernment’s claim that the evidence in the case showed op-
position by the petitioners to Group Health and its plan; 
that they feared competition between the plan and the
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organized physicians and that, to obstruct and destroy 
such competition, the petitioners conspired with certain 
officers and members and hospitals to prevent successful 
operation of Group Health’s plan by imposing restraints 
upon physicians affiliated with Group Health, by denying 
such physicians professional contact and consultation 
with other physicians, and by coercing the hospitals to 
deny facilities for the treatment of their patients. Again 
the judge charged: “Was there a conspiracy to restrain 
trade in one or more of the ways alleged?” And again: 
“If it be true . . . that the District Society, acting only to 
protect its organization, regulate fair dealing among its 
members, and maintain and advance the standards of med-
ical practice, adopted reasonable rules and measures to 
those ends, not calculated to restrain Group Health, there 
would be no guilt, though the indirect effect may have 
been to cause some restraint against Group Health.”

We need add but a word as to the sufficiency of the 
proof to sustain the charge. The petitioners in effect chal-
lenge the sufficiency, in law, of the indictment. They 
hardly suggest that if the pleading charges an offense 
there was no substantial evidence of the commission of 
the offense. But, however the argument is viewed, we 
agree with the courts below that the case was one for sub-
mission to a jury. No purpose would be served by 
detailed discussion of the proofs.

Third. We hold that the dispute between petitioners 
and their members, and Group Health and its members, 
was not one concerning terms and conditions of employ-
ment within the Clayton9 and the Norris-LaGuardia10 
Acts.

Section 20 of the Clayton Act, as expanded by § 13 of 
the Norris-LaGuardia Act, is the only legislation which

”38 Stat. 730, §§ 6 and 20, 15 U. S. C. 17, 29 U. S. C. 52.
10 47 Stat. 70, §§ 4, 5, 6, 8 and 13, 29 U. S. C. §§ 104, 105, 106, 108 

and 113.
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can have any bearing on the case. Section 20 applies to 
cases between “an employer and employees, or between 
employers and employees, or between employees, or be-
tween persons employed and persons seeking employment, 
involving, or growing out of, a dispute concerning terms 
or conditions of employment . . .”; and provides that 
none of the acts specified in the section shall “be con-
sidered or held to be violations of any law of the United 
States.”

Section 13 of the Norris-LaGuardia Act defines’ a labor 
dispute as including “any controversy concerning terms or 
conditions of employment, or concerning the association 
or representation of persons in negotiating, fixing, main-
taining, changing, or seeking to arrange terms or condi-
tions of employment, regardless of whether or not the 
disputants stand in the proximate relation of employer 
and employee.” It also provides that “A case shall be 
held to involve or to grow out of a labor dispute when 
the case involves persons who are engaged in the same 
industry, trade, craft, or occupation; or have direct or 
indirect interests therein; or who are employees of the 
same employer; or who are members of the same or an 
affiliated organization of employers or employees; whether 
such dispute is (1) between one or more employers or 
associations of employers and one or more employees or 
associations of employees; (2) between one or more em-
ployers or associations of employers and one or more 
employers or associations of employers; or (3) between 
one or more employees or associations of employees and 
one or more employees or associations of employees; or 
when the case involves any conflicting or competing in-
terests in a ‘labor dispute’ (as defined in this section) of 
‘persons participating or interested’ therein (as defined in 
this section).”

Citing these provisions, the petitioners insist that their 
dispute with Group Health was as to terms and conditions
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of employment of the doctors employed by Group Health 
since the District Medical Society objected to its members, 
or other doctors, taking employment under Group Health 
on the terms offered by that corporation. They assert 
that § 20 of the Clayton Act, as expanded by § 13 of the 
Norris-LaGuardia Act, includes all persons and associa-
tions involved in a dispute over terms and conditions of 
employment who are engaged in the same industry, trade, 
craft, or occupation, or have direct or indirect interests 
therein. And they rely upon our decisions in New Negro 
Alliance v. Sanitary Grocery Co., 303 U. S. 552, and 
Drivers’ Union v. Lake Valley Co., 311 U. S. 91, as bring-
ing within the coverage of the acts a third party, even 
though that party be a corporation not in trade, and em-
ployers and employers’ associations even though they be 
only indirectly interested in the controversy. They insist 
that as the petitioners and Group Health, its members 
and doctors, other doctors and the hospitals, were either 
directly or indirectly interested in a controversy which 
concerned the terms of employment of doctors by Group 
Health, the case falls within the exemption of the statutes 
and they cannot be held criminally liable for a violation 
of the Sherman Act.

It seems plain enough that the Clayton and Norris- 
LaGuardia Acts were not intended to immunize such a 
dispute as is presented in this case. Nevertheless, it is 
not our province to define the purpose of Congress apart 
from what it has said in its enactments, and, if the peti-
tioners’ activities fall within the classes defined by the 
acts, we are bound to accord petitioners, especially in a 
criminal case, the benefit of the legislative provisions.

We think, however, that, upon analysis, it appears that 
petitioners’ activities are not within the exemptions 
granted by the statutes. Although the Government as-
serts the contrary, we shall assume that the doctors having
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contracts with Group Health were employes of that corpo-
ration. The petitioners did not represent present or pro-
spective employes. Their purpose was to prevent anyone 
from taking employment under Group Health. They 
were interested in the terms and conditions of the em-
ployment only in the sense that they desired wholly to 
prevent Group Health from functioning by having any 
employes. Their objection was to its method of doing 
business. Obviously there was no dispute between Group 
Health and the doctors it employed or might employ 
in which petitioners were either directly or indirectly 
interested.

In truth, the petitioners represented physicians who de-
sired that they and all others should practice inde-
pendently on a fee for service basis, where whatever 
arrangement for payment each had was a matter that lay 
between him and his patient in each individual case of 
service or treatment. The petitioners were not an asso-
ciation of employes in any proper sense of the term. They 
were an association of individual practitioners each exer-
cising his calling as an independent unit. These inde-
pendent physicians, and the two petitioning associations 
which represent them, were interested solely in preventing 
the operation of a business conducted in corporate form by 
Group Health. In this aspect the case is very like Co-
lumbia River Packers Assn. v. Hinton, 315 U. S. 143. 
What was there decided requires a holding that the peti-
tioners’ activities were not exempted by the Clayton and 
the Norris-LaGuardia Acts from the operation of the 
Sherman Act.

The judgments are
Affirmed.

Mr . Justice  Murp hy  and Mr . Justice  Jackson  took 
no part in the consideration or the decision of this case.
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1. Section 5438 of the Revised Statutes, which subjects to the pen-
alties therein prescribed “Every person who . . . causes to be 
presented, for payment . . . any claim upon or against the Gov-
ernment of the United States, . . . knowing such claim to be 
. . . fraudulent . . held applicable to contractors who, by col-
lusive bidding, obtained contracts with municipalities and school 
districts of a State for work on federal Public Works Administra-
tion projects, and who were paid for their work under the contracts 
largely with funds granted by the federal Public Works Admin-
istrator. P. 542.

Competitive bidding was a federal requirement; all bidders were 
fully advised that these were P. W. A. projects; and many if not 
most of the contractors certified that their bids were “genuine and 
not sham or collusive.” While payment itself, in the sense of the 
direct transferring of checks, was done in the name of local author-
ities, monthly estimates for payment were submitted by the con-
tractors to the local sponsors on P. W. A. forms which showed the 
Government’s participation in the work and called attention to 
other federal statutes prohibiting fraudulent claims. It was a 
prerequisite to the contractors’ payment by the local sponsors that 
these estimates be filed, transmitted to, and approved by, the 
P. W. A. authorities. Payment was then made from a joint con-
struction bank account containing both federal and local funds. 
The work was done under constant federal supervision.

2. R. 8. § 5438 is to be construed, not with the “utmost strictness,” 
but according to its fair intendment. P. 541.

3. The substantive language of R. S. § 5438 can not be said to have 
one meaning in criminal prosecutions and another in qui tam suits. 
P.542.

4. The first, second, and third clauses of R. S. § 5438, taken together, 
indicate a purpose to reach any person who knowingly assisted in 
causing the Government to pay claims which were grounded in fraud, 
without regard to whether the person had direct contractual rela-
tions with the Government. P. 544.

*See also Ostrager’s case, post, p. 562.
503878—43------ 41
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5. The qui tam action which R. S. §§ 3491-3493 authorizes “any person” 
to bring for the recovery of the sums which R. S. § 3490 provides 
shall be forfeited and paid to the United States by violators of R. S. 
§5438, is not barred by the fact that the offenders have been in-
dicted and, on pleas of nolo contendere, fined for defrauding the Gov-
ernment in connection with the same transactions; nor by the fact 
that the complainant may have obtained his information from the in-
dictment and may have contributed nothing to the discovery of 
the crime. P. 545.

6. Considerations of policy in permitting qui tam actions in the cir-
cumstances of this case are for Congress and not the courts. 
P. 546.

7. A respondent on certiorari may urge in support of the judgment 
a ground which was rejected by the District Court and not con-
sidered in the Circuit Court of Appeals. P. 548.

8. Persons who have previously been indicted and convicted under 18 
U. S. C. § 88 for conspiracy to defraud the Government, are not sub-
jected to double jeopardy in violation of the Fifth Amendment by a 
subsequent qui tam action under R. S. §§ 3490-3493, though arising 
out of the same transactions. P. 548.

9. The proceedings under R. 8. §§ 3490-3493 here involved are 
remedial and impose a civil sanction. P. 549.

10. The proceeding authorized by R. 8. §§ 3490-3493 does not lose its 
quality as a civil action though more than the precise amount 
of so-called actual damage be recovered. P. 550.

11. The words “forfeit and pay” in R. 8. § 3490 are not inconsistent 
with the conclusion that the action authorized by §§3490-3493 
is civil. P. 551.

12. In the circumstances of this case, the lump stun in damages au-
thorized by R. 8. §3490 ($2,000 forfeit for doing “any” of the 
acts prohibited by R. 8. § 5438) was properly assessed for each 
Public Works Administration project involved. P. 552.

127 F. 2d 233, reversed.

Certiorari , post, p. 613, to review the reversal of a judg-
ment, 41F. Supp. 197, against the defendants in a qui tam 
action under R. S. §§ 3490-3493.

Messrs. William Stanley and Charles J. Margiotti, with 
whom Mr. Homer Cummings was on the brief, for 
petitioners.
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Messrs. William H. Eckert and Eugene B. Strass-
burger, with whom Mr. John B. Nicklas, Jr., was on the 
brief, for respondents.

At the request of the Court, Solicitor General Fahy 
filed a brief (on which also were Messrs. Robert L. Stern 
and Fred E. Strine) on behalf of the United States, as 
amicus curiae.

Mr . Just ice  Black  delivered the opinion of the Court.

Respondents, electrical contractors, were employed to 
work on P. W. A. projects in the Pittsburgh area. Their 
contracts were made with local governmental units rather 
than with the United States government, but a substan-
tial portion of their pay came from the United States. 
Charging the respondents with defrauding the United 
States through the device of collusive bidding on these 
projects,1 the petitioner, in the name of the United States 
and on his own behalf brought this action under § 5438 
and §§ 3490-3493 (31 U. S. C. §§ 231-234) of the Revised 
Statutes.

These sections, now distributed through the statutes, 
are parts of what was originally the Act of March 2,1863, 
12 Stat. 696. Section 5438 contains that portion of the 
original Act which makes certain efforts to defraud the 
government a crime punishable by fine and imprison-

xThe nature of the collusive bidding scheme was described by the 
court below as follows: “The appellants, the officers and members of 
the Electrical Contractors Association of Pittsburgh, conspired to rig 
the bidding on these projects. The pattern of the collusion was the 
informal and private averaging of the prospective bid which might 
have been submitted by each appellant. An appellant chosen by the 
others would then submit a bid for the averaged amount and the 
others all submitted higher estimates. The government was thereby 
defrauded in that it was compelled to contribute more for the electric 
work on the projects than it would have been required to pay had 
there been free competition in the open market.” 127 F. 2d 233, 234.
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ment.2 Section 3490 separately provides that whoever 
commits “any” of the prohibited acts shall “forfeit and 
pay to the United States the sum of two thousand dollars, 
and in addition, double the amount of damages . . . sus-
tained . . . together with the costs of suit; and such for-
feiture and damages shall be sued for in the same suit.” 
Under §§ 3491, 3493, this latter action may be instituted 
by “any” person in behalf of the government, and where 
such a qui tarn action is brought, half the amount of the 
recovery is paid to the person instituting the suit while 
the other half goes to the government.

In the instant case, verdict and judgment for $315,000 
were rendered against the defendants, of which $203,000 
was for double damages and $112,000 was an aggregate 
of $2,000 sums for 56 violations of § 5438. 41 F. Supp. 
197. The Circuit Court of Appeals was of the opinion 
that the government had been defrauded—a conclusion 
not challenged here3 * * * * 8—but held that the particular fraud 
was not reached by § 5438. It accordingly reversed. 
127 F. 2d 233.

First. The court below, construing § 5438 with “ut-
most strictness” on the premise that qui tarn or informer

2 Section 5438 includes three categories of acts subject to the pen-
alty which it prescribes. The first of these clauses, which in our 
opinion governs the instant case, covers “Every person who makes or 
causes to be made, or presents or causes to be presented, for payment
or approval, to or by any person or officer in the civil, military or 
naval service of the United States, any claim upon or against the Gov-
ernment of the United States, or any department or officer thereof, 
knowing such claim to be false, fictitious, or fraudulent . . The 
second clause governs the use of false certificates, etc., for the purpose
of obtaining or aiding to obtain payment of such a claim, and the 
third covers conspiracy to defraud the government by obtaining or
aiding to obtain the payment of a claim. This section, with amend-
ments not relevant to actions under § 3490, now appears as 18 U. S. C.
§§80,83.

8 Cf. McMullen v. Hoffman, 174 U. S. 639, 649. For the general 
federal competitive bidding statute see 41 U. S. C. § 5.
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actions “have always been regarded with disfavor” by the 
courts, emphasized the absence of a direct contractual 
relationship between the respondents and the United 
States, and held that “The claims of the defendants then 
were simply against the local municipalities. Since the 
defendants had no claim upon or against the United 
States, this action was not authorized by the informer 
statutes.”

We cannot accept either the interpretive approach or 
the actual decision of the court below. Qui tam suits 
have been frequently permitted by legislative action,4 
and have not been without defense by the courts.® More-
over, this interpretation of “utmost strictness” narrows 4 * 6

4 “Statutes providing for actions by a common informer, who him-
self has no interest whatever in the controversy other than that given 
by statute, have been in existence for hundreds of years in England, 
and in this country ever since the foundation of our Government,” 
Marvin v. Trout, 199 U. S. 212, 225. Some such statutes are 18 
U. S. C. § 23 (arming vessels against friendly powers); 31 U. S. C. 
§§ 155, 163 (breaches of duty by the Treasurer or the Register of the 
United States); 25 U. S. C. §§ 193, 201 (protection of Indians); and 
see footnote 9, infra. For a statute dealing with the allocation of 
costs in penal actions brought by an informer, see 28 U. S. C. § 823. 
Statutes providing for a reward to informers which do not specifically
either authorize or forbid the informer to institute the action are 
construed to authorize him to sue, Adams v. Woods, 2 Cranch 336.

6 In support of the view of the court below, see Taft v. Stevens Lith. 
and Eng. Co., 38 F. 28; but cf. United States v. Griswold, 24 F. 361, 
366, in which the Court speaking of this section says: “The statute is 
a remedial one. It is intended to protect the Treasury against the 
hungry and unscrupulous host that encompasses it on every side, and 
should be construed accordingly. It was passed upon the theory, 
based on experience as old as modern civilization, that one of the least 
expensive and most effective means of preventing frauds on the 
Treasury is to make the perpetrators of them liable to actions by pri-
vate persons acting, if you please, under the strong stimulus of 
personal ill will or the hope of gain. Prosecutions conducted by such 
means compare with the ordinary methods as the enterprising pri-
vateer does to the slow-going public vessel.”
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not only the qui tam aspect of the Act, but also the crim-
inal provisions. The decision below treats the language 
of § 5438 in such fashion that no criminal proceedings 
could be brought against the respondents, a result to 
which the policy on qui tam actions is immaterial even if 
it exists or could properly be applied. This “qui tam 
policy” cannot be used to detract from the meaning of the 
language in the criminal section; and we cannot say that 
the same substantive language has one meaning if crim-
inal prosecutions are brought by public officials and quite 
a different meaning where the same language is invoked 
by an informer.

Congress has power to choose this method to protect 
the government from burdens fraudulently imposed upon 
it; to nullify the criminal statute because of dislike of 
the independent informer sections would be to exercise 
a veto power which is not ours. Sound rules of statutory 
interpretation exist to discover and not to direct the Con-
gressional will. True, § 5438 is criminal and for that 
reason in interpreting so much of its language as it shares 
in common with § 3490 we must give it careful scrutiny 
lest those be brought within its reach who are not clearly 
included; but after such scrutiny we must give it the fair 
meaning of its intendment. Cf. United States v. Raynor, 
302 U. S. 540, 552.

We think the conduct of these respondents comes well 
within the prohibition of the statute, which includes 
“every person who . . . causes to be presented, for pay-
ment . . . any claim upon or against the Government 
of the United States . . . knowing such claim to be 
. . . fraudulent.” This can best be seen upon consid-
eration of the exact nature of respondents’ relation to the 
government. The contracts found to have been induced 
by the respondents’ frauds were made between them and 
local municipalities and school districts of Allegheny 
County, Pennsylvania. A large portion of the money
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paid the respondents under these contracts was federal 
in origin, granted by the Federal Public Works Admin-
istrator, an official of the United States. 40 U. S. C. 401 
(a). The jury and both courts have found that the con-
tracts were obtained by a successfully executed conspir-
acy to remove all possible competition from “competitive 
bidding.” The bidding itself was a federal requirement; 
all bidders were fully advised that these were P. W. A. 
projects; and many if not most of the respondents certi-
fied that their bids were “genuine and not sham or 
collusive.” While payment itself, in the sense of the 
direct transferring of checks, was done in the name of local 
authorities, monthly estimates for payment were sub-
mitted by the respondents to the local sponsors on 
P. W. A. forms which showed the government’s participa-
tion in the work and called attention to other federal stat-
utes prohibiting fraudulent claims. It was a prerequisite 
to respondents’ payment by the local sponsors that these 
estimates be filed, transmitted to, and approved by, the 
P. W. A. authorities. Payment was then made from a 
joint construction bank account containing both federal 
and local funds. The work was done under constant fed-
eral supervision.

The government’s money would never have been placed 
in the joint fund for payment to respondents had its 
agents known the bids were collusive. By their conduct, 
the respondents thus caused the government to pay claims 
of the local sponsors in order that they might in turn 
pay respondents under contracts found to have been 
executed as the result of the fraudulent bidding. This 
fraud did not spend itself with the execution of the con-
tract. Its taint entered into every swollen estimate which 
was the basic cause for payment of every dollar paid by 
the P. W. A. into the joint fund for the benefit of respond-
ents. The initial fraudulent action and every step there-
after taken pressed ever to the ultimate goal—payment
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of government money to persons who had caused it to be 
defrauded.

Government money is as truly expended whether by 
checks drawn directly against the Treasury to the ultimate 
recipient or by grants in aid to states. While at the time 
of the passage of the original 1863 Act, federal aid to 
states consisted primarily of land grants, in subsequent 
years the state aid program has grown so that in 1941 
approximately 10% of all federal money was distributed 
in this form.6 These funds are as much in need of pro-
tection from fraudulent claims as any other federal 
money,7 and the statute does not make the extent of their 
safeguard dependent upon the bookkeeping devices used 
for their distribution. The Senatorial sponsor of this bill 
broadly asserted that its object was to provide protection 
against those who would “cheat the United States.”8 The 
fraud here could not have been any more of an effort 
to cheat the United States if there had been no state 
intermediary.

The conclusion that the first clause of § 5438 includes 
this form of “causing to be presented” a “claim upon or 
against the government” is strengthened by considera-
tion of the other clauses of the statute. Clause 2 includes 
those who do the forbidden acts for the purpose of “aiding 
to obtain” payment of fraudulent claims; Clause 3 covers 
“any agreement, combination or conspiracy” to defraud 
the government by “obtaining or aiding to obtain the pay-
ment or allowance of any false or fraudulent claim.” These 
provisions, considered together, indicate a purpose to 
reach any person who knowingly assisted in causing the 
government to pay claims which were grounded in fraud,

• Key, The Administration of Federal Grants to States, Introduction; 
Bureau of the Census State and Local Government Special Study No. 
19, Federal and State Aid 1941,4.

7 See Key, supra, Chapter 4, “The Audit.”
8 Congressional Globe, 37th Cong., 3rd Sess., 952.
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without regard to whether that person had direct con-
tractual relations with the government.

The situation here is in no sense like that discussed in 
United States n . Cohn, 270 U. S. 339, 345-347, where the 
government acted solely as bailee and no person had any 
claim against it for a payment. The Court in the Cohn 
case held that there had been no “wrongful obtaining of 
money ... of the government’s,” while there has been 
such a “wrongful obtaining” here on claims which were 
presented either directly or indirectly to the government 
with full knowledge by the claimants of their fraudulent 
basis.

We conclude that these acts are covered by the statute 
under consideration.

Second. Previous to the filing of this action these 
respondents were indicted for defrauding the government 
and on a plea of nolo contendere were fined $54,000. They 
and the government, which has filed a brief amicus curiae 
at our request, assert that the petitioner received his 
information not by his own investigation, but from the 
previous indictment; and both argue that §§ 3490-93 
should not under such circumstances be construed as per-
mitting suit by the petitioner. The petitioner denies 
that he relied upon the information contained in the 
indictment, asserts that he spent money in conducting an 
investigation of his own, and claims that he presented 
more evidence than the government had discovered.

Even if, as the government suggests, the petitioner 
has contributed nothing to the discovery of this crime, 
he has contributed much to accomplishing one of the 
purposes for which the Act was passed. The suit results 
in a net recovery to the government of $150,000, three 
times as much as the fines imposed in the criminal pro-
ceedings; and this recovery was obtained at the risk of 
a considerable loss to the petitioner since § 3491 explicitly
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provides that the informer must bear the risk of having 
to pay the full cost of the litigation.

Neither the language of the statute nor its history lends 
support to the contention made by respondents and the 
government. “Suits may be brought and carried on by 
any person,” says the Act, and there are no words of 
exception or qualification such as we are asked to find.9 
The Senate sponsor of the bill explicitly pointed out that 
he was not offering a plan aimed solely at rewarding the 
conspirator who betrays his fellows, but that even a dis-
trict attorney, who would presumably gain all knowledge 
of a fraud from his official position, might sue as the 
informer:

“The bill offers, in short, a reward to the informer who 
comes into court and betrays his co-conspirator, if he be 
such; but it is not confined to that class. Even the dis-
trict attorney, who is required to be vigilant in the prose-
cution of such cases, may be also the informer, and entitle 
himself to one half the forfeiture under the qui tam 
clause, and to one half of the double damages which may 
be recovered against the persons committing the act.”10

The government presses upon us strong arguments of 
policy against the statutory plan, but the entire force of 
these considerations is directed solely at what the govern-
ment thinks Congress should have done rather than at

’There is of course no reason why Congress could not, if it had 
chosen to do so, have provided specifically for the amount of new 
information which the informer must produce to be entitled to reward. 
Simple informers who merely give information without formally 
instituting actions may collect an award for aiding in the conviction of 
narcotic law violators “if so directed by the court.” 21 U. S. C. § 183. 
Cf. The authority of the Secretary of Labor who is authorized to 
approve awards to informers in contract labor cases. 8 U. S. C. 
§§ 139-140. The right of action itself may be subject to control by 
an administrative official, as are actions under 18 U. S. C. § 642 con-
cerning violations of shipping laws.

10 Cong. Globe, supra, 955, 956.
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what it did. It is said that effective law enforcement 
requires that control of litigation be left to the Attorney 
General;11 that divided control is against the public inter-
est; that the Attorney General might believe that war 
interests would be injured by filing suits such as this; that 
permission to outsiders to sue might bring unseemly races 
for the opportunity of profiting from the government’s 
investigations; and finally that conditions have changed 
since the Act was passed in 1863. But the trouble with 
these arguments is that they are addressed to the wrong 
forum. Conditions may have changed, but the statute 
has not.

Furthermore, one of the chief purposes of the Act, which 
was itself first passed in war time, was to stimulate action 
to protect the government against war frauds.11 12 To that 
end, prosecuting attorneys were enjoined to be diligent in 
enforcement of the Act’s provisions, and large rewards 
were offered to stimulate actions by private parties should 
the prosecuting officers be tardy in bringing the suits.

The very fact that Congress passed this statute shows 
that it concluded that other considerations of policy out-
weighed those now emphasized by the government; for 
most of the arguments made here militate against any 
informer action at all. Had the government filed a suit

11 This consideration is apparently directed solely at the Department 
of Justice’s desire to control the institution of these actions rather 
than their settlement. Sec. 3491 provides that the informer suits 
1 shall not be withdrawn or discontinued without the consent, in writ- 
mg, of the judge of the court and the district attorney, first filed in 
the case, setting forth their reasons for such consent.” The authority 
thus given the district attorney is presumably aimed at prevention of 
fraudulent settlements.

12 For a discussion of the situation which gave rise to the Act, see 
Report of the House Committee on Government Contracts, March 3, 
1863; the discussion in the Senate on this bill, Cong. Globe, supra, 952, 

seQ-! the opinion of the court below, 127 F. 2d at 235; and Randall, 
Civil War and Reconstruction, 419, 427, 633.
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prior to that instituted by this petitioner, a different 
question would be presented. Cf. Francis v. United 
States, 5 Wall. 338. Under the circumstances here, we 
could not, without materially detracting from its clear 
scope, decline to recognize the petitioner’s right to sue 
under the Act.

Third. As noted above, respondents had previously 
been indicted and fined for defrauding the government 
in connection with the same transactions for which they 
are now being sued. They contend that the present action 
should be barred because of the “double jeopardy” pro-
vision of the Fifth Amendment which provides that no 
person shall “be subject for the same offense to be twice 
put in jeopardy of life or limb.” The previous indictment 
was brought under a general statute dealing with con-
spiracy to defraud the government, 18 U. S. C. § 88, and 
is clearly criminal in nature. For violation of it respond-
ents were liable for a fine up to $10,000 or imprisonment 
for two years, or both. For failure to pay their fines, they 
could have been sentenced to prison. Ex parte Watkins, 
7 Pet. 568. The punishment given in that action was not 
intended to compensate the government, in any manner, 
for damages it suffered as a result of successful execution 
of the conspiracy. Respondents’ contention was over-
ruled by the District Court and was not considered in the 
Court of Appeals. It is now urged upon us as an inde-
pendent ground of support for the judgment reached 
below. Cf. Helvering v. Gowran, 302 U. S. 238, 245.

The application of the double jeopardy clause to par-
ticular cases has not been an easy task for the courts. The 
subject has recently been thoroughly explored in Helver-
ing v. Mitchell, 303 U. S. 391, in which the Court ana-
lyzed the cases now pressed upon us and emphasized the 
line between civil, remedial actions brought primarily to 
protect the government from financial loss and actions 
intended to authorize criminal punishment to vindicate
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public justice. Only the latter subject the defendant to 
“jeopardy” within the constitutional meaning. Ibid., 397, 
398. We may start therefore with the language of the 
Mitchell case: “Congress may impose both a criminal and 
a civil sanction in respect to the same act or omission; for 
the double jeopardy clause prohibits merely punishing 
twice, or attempting a second time to punish criminally, 
for the same offense. The question for decision is thus 
whether . . . [the statute in question] . . . imposes a 
criminal sanction. That question is one of statutory con-
struction.” Ibid., 399. Is the action now before us, con-
sisting of double damages and the $2,000 forfeiture, crim-
inal or remedial?

It is enough for present purposes if we conclude that the 
instant proceedings are remedial and impose a civil sanc-
tion. The statutes on which this suit rests make elab-
orate provision both for a criminal punishment and a civil 
remedy. Violators of § 5438 may “be imprisoned at hard 
labor for not less than one nor more than five years, or 
fined not less than one. thousand nor more than five thou-
sand dollars.” We cannot say that the remedy now before 
us requiring payment of a lump sum and double damages 
will do more than afford the government complete indem-
nity for the injuries done it. Helvering v. Mitchell, supra, 
401.

It is, of course, well accepted that for one act a person 
may be liable both to pay damages and to suffer a criminal 
penalty. Long ago, this Court said, “A man may be com-
pelled to make reparations in damages to the injured party, 
and be liable also to punishment for a breach of the public 
peace, in consequence of the same act; and may be said, 
in common parlance to be twice punished for the same 
offense.” Moore v. Illinois, 14 How. 13,19, 20. Congress 
has “power to give an action for damages to an individual 
who suffers by breach of the law.” Chattanooga Foundry 
v. Atlanta, 203 U. S. 390, 396, 397. And it has this same
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power when it, rather than some private individual, is 
injured by a fraud. Quite aside from its interest as pre-
server of the peace, the government when spending its 
money has the same interest in protecting itself from fraud-
ulent practices as it has in protecting any citizen from 
frauds which may be practiced upon him. “The powers 
of the United States as a sovereign, dealing with offenders 
against their laws, must not be confounded with their 
rights as a body politic. It would present a strange anom-
aly, indeed, if, having the power to make contracts and 
hold property as other persons, natural or artificial, they 
were not entitled to the same remedies for their protec-
tion.” Cotton v. United States, 11 How. 229,231.

This remedy does not lose the quality of a civil action 
because more than the precise amount of so-called actual 
damage is recovered. As to the double damage provi-
sion, it cannot be said that there is any recovery in excess 
of actual loss for the government, since in the nature of 
the qui tarn action the government’s half of the double 
damages is the amount of actual damages proved. But 
in any case, Congress might have provided here as it did 
in the anti-trust laws for recovery of “threefold damages 
. . . sustained and the cost of suit, including a reasonable 
attorney’s fee.” 15 U. S. C. § 15.13 Congress could re-
main fully in the common law tradition and still provide 
punitive damages. “By the common as well as by stat-
ute law, men are often punished for aggravated miscon-
duct or lawless acts by means of civil action and the 
damages inflicted by way of penalty or punishment given 
to the party injured.” Day v. Woodworth, 13 How. 363, 
371. This Court has noted the general practice in state 
statutes of allowing double or treble or even quadruple

13 This Court in Meeker v. Lehigh Valley R. Co., 236 U. S. 412, 
432-33, sustained the validity of §§ 8 and 16 of the Interstate Com-
merce Act which authorized payment of attorney fees to shippers 
injured as a result of violation of the Act by railroads.
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damages. Missouri Pacific Ry. Co. v. Humes, 115 U. S. 512, 
523. Punitive or exemplary damages have been held 
recoverable under a statute like this which combines pro-
vision for criminal punishment with others which afford 
a civil remedy to the individual injured. O’Sullivan v. 
Felix, 233 U. S. 318, 324, 325. The law can provide the 
same measure of damage for the government as it can 
for an individual.

It is argued that the 82,000 “forfeit and pay” provision 
is “criminal” rather than “civil,” even if the double dam-
age feature is not. The words “forfeit and pay” relate 
alike to the 82,000 sum and the double damages. The 
use of the word “forfeit” in conjunction with the word 
“pay” does not force the conclusion that the provision is 
criminal. No one doubts that Congress could have ac-
complished the same result by authorizing “double” or 
“quadruple” or “punitive” damages or a lump sum pay-
ment for attorney’s fees, or by definition of the elements 
of “actual damages.” Special consequence cannot be 
drawn from the use of the word “forfeit.” While this 
might under other circumstances be an appropriate word 
to suggest a fine upon the failure to pay which an indi-
vidual might be imprisoned, no such punishment is pro-
vided here upon default in payment. The words “forfeit 
and pay” are wholly consistent with a civil action for 
damages. Atchison, T. & S. F. Ry. Co. v. Nichols, 264 
U. 8. 348, 350-352; cf. Hepner n . United States, 213 U. S. 
103,104-111.

It is true that “Punishment, in a certain and very lim-
ited sense, may be the result of the statute before us so far 
as the wrong-doer is concerned,” but this is not enough 
to label it as a criminal statute. Brady v. Daly, 175 U. S. 
148, 157. We think the chief purpose of the statutes 
here was to provide for restitution to the government of 
money taken from it by fraud, and that the device of 
double damages plus a specific sum was chosen to make
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sure that the government would be made completely 
whole. This conclusion is consistent with a statement 
made immediately before final passage of the bill. A 
Senator discussing these sections said: “The government 
ought to have the privilege of coming upon him [a fraudu-
lent contractor] or his estate and his heirs and recovering 
the money of which it is defrauded.” 14 The inherent dif-
ficulty of choosing a proper specific sum which would give 
full restitution was a problem for Congress.

Fourth. Section 3490 requires that the $2,000 forfeit 
be paid for doing “any” of the acts prohibited by § 5438. 
Before the District Court, petitioner contended that this 
sum should be exacted for every form submitted by re-
spondents in the course of their enterprise, while respond-
ents argued that there should be merely one $2,000 sum 
collected for all the acts done. The District Court con-
cluded that the lump sum in damages should be assessed 
for each separate P. W. A. project. Petitioner does not 
object to this decision and we conclude that under the 
circumstances of this case each project can properly be 
counted separately. The incidence of the fraud on each 
additional project is as clearly individualized as is the 
theft of mail from separate bags in a post office, Ebeling 
v. Morgan, 237 U. S. 625; and see Blockburger v. United 
States, 284 U. S. 299. Cf. Gavieres v. United States, 220 
U. S. 338, 342. Under respondents’ view the lump sum 
to be paid would be about $30.00 a project; and we can-
not suppose that Congress meant thus to reduce the dam-
ages recoverable for respondents’ fraud and thereby allow 
them to spread the burden progressively thinner over proj-
ects each of which individually increased their profit.

We have examined the other contentions of the respond-
ents and approve of the disposition of them by the courts

14 Cong. Globe, supra, 958.
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below. The judgment of the Circuit Court of Appeals 
is reversed and that of the District Court is affirmed.

Reversed.

Mr . Justice  Murph y  took no part in the considera-
tion or disposition of this case.

Mr . Just ice  Frankfurt er , concurring:

I agree with the decision of the Court. But it seems to 
me that the plea of double jeopardy should be rejected on 
a ground other than that taken by the Court. In all other 
respects I join in its opinion.

This is a qui tam action under R. S. § 3490 to recover a 
“forfeiture” and “double the amount of damages which the 
United States may have sustained” by reason of the same 
acts of fraud for which the respondents were previously 
indicted under § 37 of the Criminal Code, 18 U. S. C. § 88, 
and for which substantial fines were imposed upon them. 
The Fifth Amendment guarantees that no person shall 
“be subject for the same offence to be twice put in jeopardy 
of life or limb.” The respondents invoke this provision 
as a bar to this suit; and as I understand its holding, the 
Court rejects this plea of double jeopardy by treating the 
present action as one merely to make the United States 
whole for actual loss, and therefore without any puni-
tive elements. The Court reaches this conclusion by ap-
plying the distinction taken in Helvering v. Mitchell, 303 
U. S. 391, 400, between “sanctions that are remedial and 
those that are punitive.” The argument seems to run 
thus: Double jeopardy means attempting to punish crimi-
nally twice; this is not an attempt to punish criminally 
because it is a civil proceeding; it is a civil proceeding be-
cause, as a matter of “statutory construction,” it is a “civil 
sanction” which is being enforced here; and the sanction 

“civil” because it is “remedial” and not “punitive” in 
nature.
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Such dialectical subtleties may serve well enough for 
purposes of explaining away uncritical language in earlier 
cases. See, for instance, United States v. Chouteau, 102 
U. S. 603, Cofjey v. United States, 116 U. S. 436, and United 
States v. La Franca, 282 U. S. 568. But they are too subtle 
when the problem is one of safeguarding the humane 
interests for the protection of which the double jeopardy 
clause was written into the Fifth Amendment.

Punitive ends may be pursued in civil proceedings, and, 
conversely, the criminal process is frequently employed 
to attain remedial rather than punitive ends. It is for 
this reason that scienter has not been deemed to be a re-
quirement in some criminal prosecutions. “Many in-
stances of this are to be found in regulatory measures in 
the exercise of what is called the police power where the 
emphasis of the statute is evidently upon achievement 
of some social betterment rather than the punishment 
of the crimes . . .” United States n . Balint, 258 U. S. 
250, 252.

The protection against twice being punished for the 
same offense should hardly be made to depend upon the 
necessarily speculative judgment of a court whether a 
“forfeiture” and “double the amount of damages which 
the United States may have sustained” constitutes an 
extra penalty, or merely an indemnity for loss suffered. 
If that is the issue on which the protection against double 
jeopardy turns, those who invoke the Constitution, as do 
the respondents here, ought to be allowed to prove that, 
as a matter of fact, the forfeiture and the double damages 
are punitive because they exceed any amount that could 
reasonably be regarded as the equivalent of compensation 
for the Government’s loss. That in civil actions punitive 
damages are, as a matter of due process, sometimes al-
lowed, see Shevlin-Carpenter Co. v. Minnesota, 218 U. S. 
57,69-70, or that there may be distinct penal and remedial 
provisions for the same wrong, see O’Sullivan v. Felix, 233
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U. S. 318, 325, does not help solve our present problem, 
which arises when a second separate proceeding against 
the same persons for the same misconduct results in a plea 
based upon the double jeopardy clause. We must also 
put to one side the doctrine of res judicata. This is largely 
a judicial doctrine, though partly reflected in the Full 
Faith and Credit Clause, Article IV, § 1, and is aimed at 
avoiding the waste and vexation of relitigating issues 
already decided between the same parties. The doctrine 
of double jeopardy has a different history. It is part of 
the protection of the Constitution against pressures and 
penalties that offend civilized notions of justice.

In my view the proper approach to the problem of 
double jeopardy in a situation like this, where Congress 
has imposed two sanctions for misconduct, however one 
may label them, and has provided for their enforcement 
in two separate proceedings, is that which was taken by 
Judge (later Mr. Justice) Blatchford in In re Leszynsky, 
16 Blatchf. 9. The short of it is that where two such 
proceedings merely carry out the remedies which Congress 
has prescribed in advance for a wrong, they do not twice 
put a man in jeopardy for the same offense. Congress 
thereby merely allows the comprehensive penalties which 
it has imposed to be enforced in separate suits instead of 
in a single proceeding. By doing this Congress does not 
impose more than a single punishment. And the double 
jeopardy clause does not prevent Congress from prescrib-
ing such a procedure for the vindication of punitive 
remedies.

This view commends itself to reason. It is confirmed 
by history. For legislation of this character, providing 
two sanctions for the same misconduct, enforceable in 
separate proceedings, one a conventional criminal prose-
cution, and the other a forfeiture proceeding or a civil 
action as upon a debt, was quite common when the Fifth 
Amendment was framed by Congress. See, e. g., the ma-
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terials referred to in In re Leszynsky, supra, at 16-19. 
Like other specific provisions of the Constitution, the 
double jeopardy clause must be read in the context of its 
times. It would do violence to proper regard for the 
framers of the Fifth Amendment to assume that they 
contemporaneously enacted and continued to enact leg-
islation that was offensive to the guarantees of the 
double jeopardy clause which they had proposed for 
ratification.

If it be suggested that a succession of separate trials for 
the enforcement of a great number of criminal sanctions, 
even though set forth in advance in a single statute, might 
be a form of cruelty or oppression, the answer is that the 
Constitution itself has guarded against such an attempt 
“to wear the accused out by a multitude of cases with 
accumulated trials,” see Palko v. Connecticut, 302 U. S. 
319,328, by prohibiting “cruel and unusual punishments.” 
Amendment VIII. But short of that which would offend 
the Eighth Amendment, statutes prescribing cumulative 
remedies have been commonplaces in the history of federal 
legislation. The Sherman Law, for example, allows four 
means of redressing a single offense—criminal prosecution, 
injunction, seizure of goods, and treble damages. If a 
qui tarn action like the one now before us were to be pro-
vided by Congress as a further deterrent against violation 
of the Sherman Law, it would certainly be commonly re-
garded as an additional punishment. But the double 
jeopardy clause would nevertheless not come into play.

It is for these reasons that I think the plea of double 
jeopardy in this case cannot be sustained.

Mr . Justic e  Jacks on , dissenting:

I am constrained to dissent from the second division of 
the opinion and from the conclusion it supports.

I cannot deny that on a literal reading the statute says 
what the Court’s opinion -renders it to say. That being
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the case, one cannot be critical of those who stay close to 
the words of the statute because guiding principles as to 
where to depart and in what direction to depart and how 
far to depart from the literal words of a statute are so 
conflicting.

But that we have in these matters considerable, al-
though ill-defined, freedom is certain. I could not better 
state my attitude toward the present statute as applied 
to this case than in the language of the present Chief 
Justice in United States v. Katz, 271 U. S. 354, 357:

“All laws are to be given a sensible construction; and 
a literal application of a statute, which would lead to 
absurd consequences, should be avoided whenever a rea-
sonable application can be given to it, consistent with the 
legislative purpose.”

Nor was he announcing unorthodox or unconventional 
doctrine. In American Tobacco Co. v. Werckmeister, 207 
U. S. 284, 293, Mr. Justice Day said:

“But in construing a statute we are not always confined 
to a literal reading, and may consider its object and pur-
pose, the things with which it is dealing, and the condi-
tion of affairs which led to its enactment so as to effectuate 
rather than destroy the spirit and force of the law which 
the legislature intended to enact.

“It is true, and the plaintiff in error cites authorities 
to the proposition, that where the words of an act are 
clear and unambiguous they will control. But while seek-
ing to gain the legislative intent primarily from the lan-
guage used we must remember the objects and purposes 
sought to be attained.”1

If ever we are justified in reading a statute, not nar-
rowly as through a keyhole, but in the broad light of the 
evils it aimed at and the good it hoped for, it is here. The 

xSee, also, Ozawa v. United States, 260 U. S. 178, 194; Helvering v. 
New York Trust Co., 292 U. S. 455, 464-5; United States v. Cooper 
Corp., 312 U. S. 600.
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only disadvantage therefrom falls on one who sues, not 
to be made whole for injuries he has sustained, or to 
recover for goods he has delivered, or services he has per-
formed, but solely to make profitable to himself the wrong 
done by others. We should, of course, fully sustain in-
formers in proceedings where Congress has utilized their 
self-interest as an aid to law enforcement. Informers 
who disclose law violations even for the worst of motives 
play an important part in making many laws effective. 
But there is nothing in the text or history of this statute 
which indicates to me that Congress intended to enrich a 
mere busybody who copies a Government’s indictment as 
his own complaint and who brings to light no frauds not 
already disclosed and no injury to the Treasury not 
already in process of vindication.

In this case the Government investigated respondents 
and on November 3,1939, indicted them for conspiracy to 
defraud. On January 5 and February 6, 1940, the de- 
[post, p. 562] the Government indicted and pleas of nolo 
contendere, and fines were imposed. While the criminal 
case was still pending, and on January 25, 1940, petitioner 
commenced his informer proceeding, the averments in 
his complaint being substantially a copy of the indict-
ment. It is not shown that he had any original informa-
tion, that he had added anything by investigations of his 
own, or that his recovery is based on any fact not dis-
closed by the Government itself. In the companion case 
[post, p. 562] the Government indicted and pleas of nolo 
contendere were entered on January 15, 1940, and two 
weeks thereafter Ostrager filed his complaint alleging facts 
substantially identical with those in the indictment, some 
of the paragraphs being almost verbatim copies. We are 
informed that these cases have already stimulated a num-
ber of other private individuals to intervene with similar 
action after Government criminal proceedings had dis-
closed frauds.
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I am sure it was never in the mind of Congress to au-
thorize this misuse of the statute. If ever there was a 
case where the letter killeth but the spirit giveth life, it 
is this. Construed to the letter as the Court does, it be-
comes an instrument of abuse and corruption which can 
only be stopped by the timely intervention of Congress. 
If it were construed according to its spirit to reward those 
who disclose frauds otherwise concealed or who prosecute 
frauds otherwise unpunished, it would serve a useful pur-
pose in the enforcement of the law and protection of the 
Treasury.

Since 1863 this law has been upon the statute books. 
Never until now has the bar dreamed that it permitted 
such use. When once it was attempted to commence an 
informer action under a similar statute after the Govern-
ment had brought a civil action, this Court promptly lim-
ited the statute to preclude that sort of abuse. Francis 
n . United States, 5 Wall. 338. There was no specific lan-
guage in the statute to support that court-made limita-
tion, and although I find no specific language in this 
statute to support another, I should now say.that the 
same limitation exists where the Government has already 
possessed itself of the facts and disclosed them in crim-
inal proceedings. This is what I think the profession has 
generally assumed this statute to mean. If the statute 
has all these eighty years authorized this sort of proceed-
ing, the legal profession of the United States has been 
strangely unresponsive to a Congressional proffer of 
windfall income.

We are justified in determining whether we will accept 
a new interpretation not before sustained in the history of 
this statute by reference to the condition of our own times 
rather than to those of former ones. Nothing better 
illustrates the difference between the conditions of 1863 
and the present than the statement quoted by the Court, 
made by the Senate sponsor of the Informer Act, “Even
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the district attorney, who is required to be vigilant in the 
prosecution of such cases, may be also the informer, and 
entitle himself to one half the forfeiture under the qui 
tarn clause, and to one half of the double damages which 
may be recovered against the persons committing the 
act.” I do not understand the Court to hold that a 
prosecuting attorney may now sue, but in construing the 
statute as applied to the plaintiff now before us we must 
not forget that the Senator was then speaking of law- 
enforcement in a nation which had not yet established a 
Federal Department of Justice, which did not then have 
a Federal Bureau of Investigation, or a Treasury investi-
gating force, and in which the activities of the Federal 
Government were so circumscribed that they had not 
been found necessary. To accept the view of 1863 to 
mean that today law-enforcement officials could use 
information gleaned in their investigations to sue as in-
formers for their own profit, would make the law a down-
right vicious and corrupting one. Fortunately no one in 
the executive department has ever suspected that such an 
interpretation as the Court now indulges could be placed 
upon this statute. If we were to add motives of personal 
avarice to other prompters of official zeal the time might 
come when the scandals of law-enforcement would ex-
ceed the scandals of its violation.

But even as to non-officials, to permit the informer to 
recover when he has not actually informed seems to me 
an evil result unintended by the Act. The Court’s inter-
pretation means that the Government cannot institute a 
criminal action that is not subject to seizure of some inter-
loper who thereby wrests control of its course from the 
Government itself. As lawyers not without experience 
in the practicalities of law-enforcement, we know that the 
trial of a criminal case can be wrecked by pre-trial of the 
issues on the civil side of the court, particularly if the civil 
trial is conducted by those not interested in the criminal



U. S. EX EEL. MARCUS V. HESS. 561

537 Jac kso n , J., dissenting.

prosecution. By trial, by taking of depositions, by other 
devices, the informer may force the premature disclosure 
of the Government’s case, and it is certain that by collu-
sion between one who acts as an informer and the party 
guilty of fraud the latter could obtain a disclosure of the 
case against him. We know, too, that the chance of con-
viction may well be prejudiced if the defendant may go 
before the jury and point to pending proceedings in which 
adequate reparations will be made. Every person prose-
cuted for crime, as a part of the strategy of defeating con-
viction, wants civil actions brought against him, and 
oftentimes wants to confess them or settle them in order 
to plead that he has squared his accounts with the law.

Moreover, we know that the assets of men engaged in 
criminal activities are rarely equal to the discharge of their 
obligations and in that event by sharing the available 
assets with an informer, the Government’s financial recov-
ery is diminished.

Also it has been found necessary to vest in someone the 
power to compromise claims of the Government, either 
where they are of doubtful collectibility or where the claim 
itself is of questionable validity. What becomes of the 
Attorney General’s control over litigation in this respect 
if an informer may be admitted to share in the control of 
the case and may act in collusion with the guilty party? 
May he no longer make a compromise of a case that will 
withstand subsequent attack by an informer?

It must be borne in mind that this is not a case where 
we are adhering to a construction of a statute which has 
been continuously applied over its long life. In such event 
I should not unlikely join with my colleagues. This, how-
ever, is the case of a new construction upon an eighty-year- 
old statute, one so farfetched that no member of the bar 
has ever before ventured to offer it in any reported case.2

2Cf. United States v. Cooper Corp., 312 U. S. 600, 613-614.
503873—43------ 43
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I would hold that the rich rewards of this kind of proceed-
ing are reserved for those who actually and in good faith 
have contributed something to the enforcement of the law 
and the protection of the United States.

UNITED STATES ex  rel . OSTRAGER et  al . v . NEW 
ORLEANS CHAPTER, ASSOCIATED GENERAL 
CONTRACTORS, INC. et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 236. Argued December 10, 11, 1942.—Decided January 18, 1943.

Decided upon the authority of United States ex rel. Marcus v. Hess, 
ante, p. 537.

127 F. 2d 649, reversed.

Certiorari , post, p. 613, to review the affirmance of a 
judgment dismissing the complaint in a qui tarn action 
under R. S. §§ 5438 and 3490-3493.

Mr. William Katz, with whom Mr. Burnett Wolfson 
was on the brief, for petitioners.

Mr. R. Emmett Kerrigan, with whom Mr. Eberhard P- 
Deutsch was on the brief, for respondents.

At the request of the Court, Solicitor General Fahy 
filed a brief (on which also were Messrs. Robert L. Stern 
and Fred E. Strine) on behalf of the United States, as 
amicus curiae.

Mr . Justice  Black  delivered the opinion of the Court.

This action is substantially similar to that in United 
States ex rel. Marcus v. Hess, ante, p. 537. Relying on 
§§5438 and 3490-93, Revised Statutes, the petitioner 
charges that the respondents caused the government
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$7,620 damages by submitting fraudulent collusive bids 
on a hospital constructed with Federal Public Works Ad-
ministration financial assistance. The petitioner in a qui 
tarn action asks double damages plus $2,000 from each of 
seventeen respondents. The respondents had previously 
been indicted by the United States government in a crim-
inal action and had paid fines totalling $5,000.

The respondents answered on the merits, made other 
pleadings not relevant at this stage of the case, and offered 
two special defenses: that the action placed them in double 
jeopardy in violation of the Fifth Amendment and that 
the statutes involved did not provide a basis for such a 
cause of action. The District Court, without reaching the 
merits, dismissed the complaint on the theory of double 
jeopardy. The Circuit Court of Appeals affirmed the dis-
missal of the complaint but rested its conclusion on the 
belief that no claim against the United States was involved 
since the United States was not a party to the contract. 
It relied heavily on the Hess case as decided by the Circuit 
Court.

For the reasons set forth in our opinion in the Hess case, 
we believe that the decision below should be reversed.

Reversed.

Mr . Justi ce  Frankfurt er  joins in this opinion but con-
curs on the question of double jeopardy for the reasons 
set forth in his opinion in United States ex rel. Marcus v. 
Hess, ante, p. 537. Mr . Justi ce  Jackson  dissents for the 
reasons set forth in his opinion in the same case.

Mr . Just ice  Murphy  took no part in the consideration 
or disposition of this case.
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WALLING, ADMINISTRATOR OF THE WAGE AND 
HOUR DIVISION, U. S. DEPT. OF LABOR, v. 
JACKSONVILLE PAPER CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 336. Argued November 19, 20, 1942.—Decided January 18, 1943.

1. The Fair Labor Standards Act is applicable to employees of a 
wholesale paper company who are engaged in the delivery, from 
company warehouses within a State to customers within the same 
State, after a temporary pause at such warehouses, of goods pro-
cured outside of the State upon prior orders from, or pursuant to 
contracts or understandings with, such customers. P. 567.

2. Such goods retain their character as goods in interstate com-
merce until finally delivered to the customer; and they are not 
divested of that character by the temporary pause at the ware-
house, or by the fact that the company regards them as stock in 
trade, or by the circumstance that title to them passes to the com-
pany upon their delivery at its warehouse. P. 569.

3. As to the company’s business in other goods procured from out-
side of the State and delivered from the warehouses to customers 
within the State—it being claimed that such business is “in com-
merce” within the meaning of the Act because the customers form 
a fairly stable group whose needs can be anticipated with con-
siderable precision—the evidence lacks that particularity necessary 
to show that the status of the goods in question was different from 
that of goods acquired and held by a local merchant for local dis-
position. P. 569.

4. That a wholesaler whose business is intrastate is in competition 
with wholesalers doing interstate business is of no significance in 
determining the applicability of the Fair Labor Standards Act, since 
that Act does not extend to activities “affecting” commerce, but 
only to such as are “in” commerce. P. 570.

5. That the Fair Labor Standards Act is applicable to a wholesaler 
who makes purchases of goods outside of the State, though selling 
intrastate exclusively, is not to be implied from the exception from 
the Act, by §§ 13 (a) (1) and 13 (a) (2), of employees of retailers. 
P.571,
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6. The applicability of the Fair Labor Standards Act does not depend 
on whether a wholesaler’s business is wholly interstate, but rather 
on the character of the employee’s activities. P. 571.

128 F. 2d 395, affirmed.

Certior ari , post, p. 615, to review the reversal of a judge-
ment in a suit brought by the Wage and Hour Admin-
istrator to enjoin violations of the Fair Labor Standards 
Act.

Mr. Robert L. Stern, with whom Solicitor General Fahy 
and Messrs. Irving J. Levy, Mortimer B. Wolf, and Peter 
Seitz were on the brief, for petitioner.

Mr. Louis Kurz for respondent.

Mr. Charles B. Rugg filed a brief on behalf of the Amer-
ican Retail Federation, as amicus curiae, urging reversal 
in part.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

This is a suit brought by the Administrator to enjoin 
respondent from violating provisions of the Fair Labor 
Standards Act. 52 Stat. 1060, 29 U. S. C. § 201. Re-
spondent is engaged in the wholesale business, distributing 
paper products and related articles. Its business covers 
a large area embraced within a number of states in the 
southeastern part of the country. The major portion of 
the products which it distributes comes from a large num-
ber of manufacturers and other suppliers located in other 
states and in foreign countries. Five of respondent’s 
twelve branch houses deliver goods to customers in other 
states and it is not contended that the Act does not apply 
to delivery employees at those establishments. The sole 
issue here is whether the Act applies to employees at the 
seven other branch houses which, though constantly re-
ceiving merchandise on interstate shipments and dis-



566 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

tributing it to their customers, do not ship or deliver any 
of it across state lines.

Some of this merchandise is shipped direct from the 
mills to respondent’s customers. Some of it is purchased 
on special orders from customers, consigned to the 
branches, taken from the steamship or railroad terminal 
to the branches for checking, and then taken to the cus-
tomer’s place of business. The bulk of the merchandise, 
however, passes through the branch warehouses before 
delivery to customers. There is evidence that the cus-
tomers constitute a fairly stable group and that their 
orders are recurrent as to the kind and amount of mer-
chandise. Some of the items carried in stock are ordered 
only in anticipation of the needs of a particular customer 
as determined by a contract or understanding with re-
spondent. Frequently orders for stock items whose sup-
ply is exhausted are received. Respondent orders the 
merchandise and delivers it to the customer as soon as 
possible. Apparently many of these orders are treated 
as deliveries from stock in trade. Not all items listed in 
respondent’s catalogue are carried in stock but are stocked 
at the mill. Orders for these are filled by respondent from 
the manufacturer or supplier. There is also some evi-
dence to the general effect that the branch manager before 
placing his orders for stock items, has a fair idea when and 
to whom the merchandise will be sold and is able to esti-
mate with considerable precision the immediate needs of 
his customers even where they do not have contracts call-
ing for future deliveries.

The District Court held that none of respondent’s em-
ployees in the seven branch houses in question were sub-
ject to the Act. The Circuit Court of Appeals reversed. 
128 F. 2d 395. (1) It held that employees who are en-
gaged in the procurement or receipt of goods from other 
states are “engaged in commerce” within the meaning of 
§ 6 (a) and § 7 (a) of the Act. (2) It also held that where
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respondent “takes an order” from a customer and fills it 
outside the state and the goods are shipped interstate 
“with the definite intention that those goods be carried at 
once to that customer and they are so carried, the whole 
movement is interstate” and the entire work of delivery to 
their final destination is an employment “in commerce.” 
Those were the only types of transactions which the court 
held to be covered by the Act.

The Administrator contends, in- the first place, that 
under the decision below any pause at the warehouse is 
sufficient to deprive the remainder of the journey of its 
interstate status. In that connection it is pointed out 
that prior to this litigation respondent’s trucks would pick 
up at the terminals of the interstate carriers goods destined 
to specific customers, return to the warehouse for checking 
and proceed immediately to the customer’s place of busi-
ness without unloading. That practice was changed. 
The goods were unloaded from the trucks, brought into 
the warehouse, checked, reloaded, and sent on to the cus-
tomer during the same day or as early as convenient. 
The opinion of the Circuit Court of Appeals is susceptible 
of the interpretation that such a pause at the warehouses 
is sufficient to make the Act inapplicable to the subsequent 
movement of the goods to their intended destination. We 
believe, however, that the adoption of that view would re-
sult in too narrow a construction of the Act. It is clear 
that the purpose of the Act was to extend federal control 
in this field throughout the farthest reaches of the chan-
nels of interstate commerce.1 There is no indication

1 See for example the statement by Senator Borah speaking for the 
Senate conferees on the Conference Report, . . if the business is 

^such as to occupy the channels of interstate commerce, any of the 
employees who are a necessary part of carrying on that business are 
within the terms of this bill, and, in my opinion, are under the Con-
stitution of the United States.” 83 Cong. Rec., 75th Cong., 3d Sess., 
H.8, p. 9170.
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(apart from the exemptions contained in § 13) that, once 
the goods entered the channels of interstate commerce, 
Congress stopped short of control over the entire move-
ment of them until their interstate journey was ended. 
No ritual of placing goods in a warehouse can be allowed 
to defeat that purpose. The entry of the goods into the 
warehouse interrupts but does not necessarily terminate 
their interstate journey. A temporary pause in their 
transit does not mean that they are no longer “in com-
merce” within the meaning of the Act. As in the case of 
an agency (cf. De Loach v. Crowley’s Inc., 128 F. 2d 378) 
if the halt in the movement of the goods is a convenient 
intermediate step in the process of getting them to their 
final destinations, they remain “in commerce” until they 
reach those points. Then there is a practical continuity 
of movement of the goods until they reach the customers 
for whom they are intended. That is sufficient. Any 
other test would allow formalities to conceal the continu-
ous nature of the interstate transit which constitutes 
commerce.

Secondly, the Administrator contends that the decision 
below excludes from the category of goods “in commerce” 
certain types of transactions which are substantially of 
the same character as the prior orders which were in-
cluded. Thus it is shown that there is a variety of items 
printed at the mill with the name of the customer. It 
is also established that there are deliveries of certain goods 
which are obtained from the manufacturer or supplier to 
meet the needs of specified customers. Among the latter 
are certain types of newsprint, paper, ice cream cups, and 
cottage cheese containers. The record reveals, however, 
that the goods in both of these two categories are ordered 
pursuant to a preexisting contract or understanding with 
the customer. It is not clear whether the decision of the 
Circuit Court of Appeals includes these two types of 
transactions in the group of prior orders which it held
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were covered by the Act. We think they must be in-
cluded. Certainly they cannot be distinguished from the 
special orders which respondent receives from its cus-
tomers. Here also, a break in their physical continuity 
of transit is not controlling. If there is a practical con-
tinuity of movement from the manufacturers or suppliers 
without the state, through respondent’s warehouse and 
on to customers whose prior orders or contracts are being 
filled, the interstate journey is not ended by reason of a 
temporary holding of the goods at the warehouse. The 
fact that respondent may treat the goods as stock in trade 
or the circumstance that title to the goods passes to re-
spondent on the intermediate delivery does not mean that 
the interstate journey ends at the warehouse. The con-
tract or understanding pursuant to which goods are or-
dered, like a special order, indicates where it was intended 
that the interstate movement should terminate. Nu-
merous authorities are pressed on us for the contrary view 
and for the conclusion that when the goods enter the 
warehouse, they are no longer “in commerce.” But as 
we stated in Kirschbaum Co. v. Walling, 316 U. S. 517, 
520-521, decisions dealing with various assertions of state 
or federal power in the commerce field are not particu-
larly helpful in determining the reach of this Act.

Finally, the Administrator contends that most of the 
customers form a fairly stable group, that their orders 
are recurrent as to the kind and amount of merchandise, 
and that the manager can estimate with considerable pre-
cision the needs of his trade. It is therefore urged that 
the business with these customers is “in commerce” within 
the meaning of the Act. Some of the instances to which 
we are referred are situations which we have discussed 
m connection with goods delivered pursuant to a prior 
order, contract, or understanding. For the reasons stated 
they must be included in the group of transactions held 
to be “in commerce.” As to the balance, we do not think



570 OCTOBER TERM, 1942.

Opinion of the Court. 317 U.S.

the Administrator has sustained the burden which is on 
a petitioner of establishing error in a judgment which we 
are asked to set aside. We do not mean to imply that a 
wholesaler’s course of business based on anticipation of 
needs of specific customers, rather than on prior orders 
or contracts, might not at times be sufficient to establish 
that practical continuity in transit necessary to keep a 
movement of goods “in commerce” within the meaning 
of the Act.- It was said in Swift & Co. v. United States, 
196 U. S. 375, 398, that “commerce among the States is 
not a technical legal conception, but a practical one, 
drawn from the course of business.” While that obser-
vation was made apropos of the constitutional scope of 
the commerce power, it is equally apt as a starting point 
for inquiry whether a particular business is “in com-
merce” within the meaning of this Act. We do not be-
lieve, however, that on this phase of the case such a 
course of business is revealed by this record. The evi-
dence said to support it is of a wholly general character 
and lacks that particularity necessary to show that the 
goods in question were different from goods acquired and 
held by a local merchant for local disposition.

In this connection we cannot be unmindful that Con-
gress in enacting this statute plainly indicated its purpose 
to leave local business to the protection of the states. 
S. Rep. No. 884, 75th Cong., 1st Sess., p. 5; 83 Cong. Rec., 
75th Cong., 3d Sess., Pt. 8, p. 9169. Moreover as we stated 
in Kirschbaum Co. v. Walling, supra, p. 522-523, Congress 
did not exercise in this Act the full scope of the commerce 
power. We may assume the validity of the argument 
that since wholesalers doing a local business are in com-
petition with wholesalers doing an interstate business, the 
latter would be prejudiced if their competitors were not 
required to comply with the same labor standards. That 
consideration, however, would be pertinent only if the 
Act extended to businesses or transactions “affecting com-
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merce.” But as we noted in the Kirschbaum case the Act 
did not go so far. It is urged, however, that a different 
result obtains in case of wholesalers. The argument is 
based on the fact that the Act excepts from § 6 and § 7 
“any employee employed in a . . . local retailing capac-
ity” (§13 (a) (1)) and “any employee engaged in any 
retail or service establishment the greater part of whose 
selling or servicing is in intrastate commerce.” § 13 (a) 
(2). Since retailers are excluded by reason of these express 
provisions, it is thought that the inclusion of wholesalers 
should be implied. There is, however, no indication in the 
legislative history that but for the exemption of retailers 
it was thought that all movement of goods from manu-
facturers to wholesalers and on to retailers would be “in 
commerce” within the meaning of the Act, where the 
wholesalers and retailers were in the same state. It is 
quite clear that the exemption in § 13 (a) (2) was added 
to eliminate those retailers located near the state lines 
and making some interstate sales. 83 Cong. Rec., 75th 
Cong., 3d Sess., Pt. 7, pp. 7281-7282, 7436-7438? And 
the exemption for retailers contained in § 13 (a) (1) was 
to allay the fears of those who felt that a retailer pur-
chasing goods from without the state might otherwise be 
included. Id. Hence we cannot conclude that all phases 
of a wholesale business selling intrastate are covered by 
the Act solely because it makes its purchases interstate. 
The use of the words “in commerce” entails an analysis of 
the various types of transactions and the particular course 
of business along the lines we have indicated.

The fact that all of respondent’s business is not shown 
to have an interstate character is not important. The 
applicability of the Act is dependent on the character of 
the employees’ work. Kirschbaum Co. v. Walling, supra,

2 And see Joint Hearings, Senate Committee on Education and 
Labor, House Committee on Labor, 75th Cong., 1st Sess., on S. 2475 
and H. R. 7200, Pt. 1, p. 35.
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p. 524. If a substantial part of an employee’s activities 
related to goods whose movement in the channels of inter-
state commerce was established by the test we have de-
scribed, he is covered by the Act. Here as in other situa-
tions (Kirschbaum Co. v. Walling, supra, p. 523) the 
question of the Act’s coverage depends on the special facts 
pertaining to the particular business. The Circuit Court 
of Appeals remanded the cause to the District Court so 
that new findings could be made and an appropriate de-
cree be framed. Whether additional evidence must be 
taken on any phase of the case so that a decree may be 
drawn is a question for the District Court. We merely 
hold that the decision of the Circuit Court of Appeals as 
construed and modified by this opinion states the correct 
view of the law. As so modified, the judgment below is

Affirmed.

HIGGINS v. CARR BROTHERS CO.

CERTIORARI TO THE SUPREME JUDICIAL COURT OF MAINE.

No. 97. Argued November 19, 1942.—Decided January 18, 1943.

1. The record in this case does not warrant setting aside the conclu-
sion of the court below that, when merchandise coming from other 
States was unloaded at the place of business of the wholesaler here 
(selling intrastate exclusively), its interstate movement had ended, 
and that an employee whose activities related to the goods there-
after was not covered by the Fair Labor Standards Act. Walling v. 
Jacksonville Paper Co., ante, p. 564, distinguished. P. 574.

2. That a wholesaler whose business is exclusively intrastate is in com-
petition with wholesalers doing interstate business is of no signifi-
cance in determining the applicability of the Fair Labor Standards 
Act, since that Act does not extend to activities “affecting” com-
merce, but only to such as are “in” commerce. P. 574.

25 A. 2d 214, affirmed.
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Certiorari , 316 U. S. 658, to review the affirmance of a 
judgment denying recovery of alleged unpaid wages and 
for damages, in a suit brought by an employee against his 
employer, under the Fair Labor Standards Act.

Mr. Edward B. Perry, with whom Mr. Franz U. Burkett 
was on the brief, for petitioner.

Messrs. Clement F. Robinson and Francis W. Sullivan 
submitted for respondent.

Mr. Charles B. Rugg filed a brief on behalf of the 
American Retail Federation, as amicus curiae, urging 
affirmance.

Mr . Justic e Douglas  delivered the opinion of the 
Court.

This is a companion case to Walling v. Jacksonville 
Paper Co., ante, p. 564, and is here on certiorari to the Su-
preme Judicial Court of Maine. Higgins claims minimum 
wages and overtime compensation alleged to be due him 
under § § 6 (a) and 7 (a) of the Fair Labor Standards Act 
between January 1939 and July 1940. Prior to that time, 
respondent, which conducts a wholesale fruit, grocery and 
produce business in Portland, Maine, had been selling and 
delivering its merchandise not only to the local trade in 
Maine but also to retailers in New Hampshire. For the 
period here in question the New Hampshire trade had 
been discontinued and all sales and deliveries were solely 
to retailers in Maine. The only additional facts which 
we know about respondent’s course of business are accu-
rately summarized in the following excerpt from the 
opinion of the Supreme Judicial Court: “It buys its mer-
chandise from local producers and from dealers in other 
states, has it delivered by truck and rail, unloaded into 
its store and warehouse and from there sells and dis-
tributes it to the retail trade. While some of the produce
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and fruit is processed, much of it is sold in the condition 
in which it is received. The corporation owns all of its 
merchandise and makes its own deliveries. It makes no 
sales on commission nor on order with shipments direct 
from the dealer or producer to the retail purchaser.” 
Higgins’ employment involved work as night shipper put-
ting up orders and loading trucks for delivery to retail 
dealers in Maine or driving a truck distributing merchan-
dise to the local trade.

Petitioner in his brief describes the business in some-
what greater detail and seeks to show an actual or prac-
tical continuity of movement of merchandise from without 
the state to respondent’s regular customers within the 
state. But here, unlike Walling v. Jacksonville Paper Co., 
there is nothing in the record before us to support those 
statements nor to impeach the accuracy of the conclusion 
of the Supreme Judicial Court of Maine that when the 
merchandise coming from without the state was unloaded 
at respondent’s place of business its “interstate movement 
had ended.” Some effort is made to show that the court 
below applied an incorrect rule of law in the sense that it 
gave the Act too narrow a construction. In that connec-
tion it is argued that respondent is in competition with 
wholesalers doing an interstate business and that it can 
by underselling affect those businesses and their interstate 
activities. As we indicated in Walling v. Jacksonville 
Paper Co., that argument would be relevant if this Act 
had followed the pattern of other federal legislation such 
as the National Labor Relations Act (see 29 U. S. C. § 152 
(7), § 160 (a)) and extended federal control to business 
“affecting commerce.” But as we pointed out in Kirsch- 
baum Co. v. Walling, 316 U. S. 517, this Act did not go 
so far but was more narrowly confined.

Thus petitioner has not maintained the burden of show-
ing error in the judgment which he asks us to set aside.

Affirmed.
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Counsel for Parties.

BRADY, ADMINISTRATRIX, v. ROOSEVELT 
STEAMSHIP CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 269. Argued December 18, 1942.—Decided January 18, 1943.

1. An action to recover for a death resulting from injuries sustained 
when a rung of a ladder broke as the decedent, a United States cus-
toms inspector in the course of his official duties, was climbing to 
board a vessel docked at a pier, is within the admiralty jurisdic-
tion. Pp. 576-577.

2. The Suits in Admiralty Act does not preclude a suit against a pri-
vate corporation (none of whose stock is owned directly or indirectly 
by the United States) to recover damages for a maritime tort arising 
out of the negligent operation of a vessel owned by the United 
States Maritime Commission, and which the corporation operates 
under a contract made pursuant to § 707 (c) of the Merchant Marine 
Act of 1936, even though the contract may give to the corporation in 
such case a right of exoneration or indemnity against the Commission. 
Fleet Corporation v. Lustgarten, 280 U. S. 320, overruled pro tanto. 
Pp. 578, 582.

The Suits in Admiralty Act does not restrict the remedy in such 
case to a libel in personam against the United States or the Mari-
time Commission.

128 F. 2d 169, reversed.

Certio rari , post, p. 609, to review the reversal of a 
judgment for the plaintiff in a suit against the steamship 
company to recover damages for the death of plaintiff’s 
intestate.

Mr. Simone N. Gazan for petitioner.

Mr. Vernon Sims Jones, with whom Mr. Raymond 
Parmer was on the brief, for respondent.

Solicitor General Fahy, Assistant Attorney General 
Shea, and Mr. Sidney J. Kaplan filed a memorandum on 
behalf of the United States, as amicus curiae.
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Mr . Justi ce  Dougla s delivered the opinion of the 
Court.

S. S. Unicoi was a vessel owned by the United States 
Maritime Commission and operated for it by respondent 
under a contract covering this and other vessels. The 
contract1 recites that it was made pursuant to § 707 (c) 
of the Merchant Marine Act of 1936 (49 Stat. 2009, 46 
U. S. C. § 1197 (c); see § 704, 46 U. S. C. § 1194), the 
Commission having advertised the line for charter and 
having failed to receive satisfactory bids. Respondent 
is a private corporation, none of whose stock is owned 
directly or indirectly by the United States.

The deceased was a United States customs inspector. 
While boarding the vessel on his official duties in July 
1938, a rung of the ladder which he was climbing broke. 
The injuries which resulted caused his death. At the 
time of the injury the vessel was docked at a pier in New 
York City.

1 Respondent was designated as a managing agent for the Commis-
sion as owner “to manage, operate, and conduct the business of the 
Line ... for and on behalf of the Owner and under its supervision 
and direction.” Respondent agreed “to man, equip, victual, supply 
and operate the vessels, subject to such restrictions and in such 
manner as the Owner may prescribe” and “to conduct its operations 
with respect to the vessels ... in full compliance with the appli-
cable provisions of law.” Respondent agreed “subject to such regu-
lations or methods of supervision and inspection as may be required 
or prescribed” by the Commission to “exercise reasonable care and 
diligence to maintain the vessels in a thoroughly efficient state of 
repair, covering hull, machinery, boilers, tackle, apparel, furniture, 
equipment, and spare parts.” Respondent did not share in profits 
but was entitled to reimbursement for expenses under a provision of 
the contract which stated: “The Owner agrees to pay to the Manag-
ing Agent the actual overhead expenses of the Managing Agent de-
termined by the Owner to have been fairly and reasonably incurred 
and to be properly applicable to the management and operation of the 
Commission’s vessels under this agreement.”
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Petitioner, the widow, sued as administratrix to recover 
damages for the benefit of herself and the children. 
That suit was brought in the New York Supreme Court 
but removed to the federal District Court. Respondent 
moved to dismiss on the authority of Johnson v. Emer-
gency Fleet Corp., 280 U. S. 320. That motion was de-
nied and a trial to a jury on the law side of the court was 
had. A verdict for petitioner was returned. On appeal 
the judgment was reversed with directions to dismiss the 
complaint, one judge dissenting. The Circuit Court of 
Appeals stated in reaching that result that the Suits in 
Admiralty Act (41 Stat. 525, 46 U. S. C. §§ 741, 742) as 
construed by the decision in the Johnson case made the 
remedies afforded by that Act the exclusive ones, viz. a 
libel in personam against the United States or the Mari-
time Commission. 128 F. 2d 169. We granted the pe-
tition for a writ of certiorari because of the public 
importance of the problem.

We agree with the court below that this was a maritime 
tort over which the admiralty court has jurisdiction. 
Vancouver S. S. Co. v. Rice, 288 U. S. 445; The Admiral 
Peoples, 295 U. S. 649. And we may assume that peti-
tioner could have sued either the United States or the 
Commission under the Suits in Admiralty Act. In any 
event, such a suit would be the exclusive remedy in ad-
miralty against either of them. Eastern Transportation 
Co. v. United States, 272 U. S. 675; Emergency Fleet 
Corp. v. Rosenberg Bros. & Co., 276 U. S. 202. And it is 
likewise clear that the action in admiralty afforded by 
§ 2 of the Suits in Admiralty Act is the only available 
remedy against the United States or a corporation whose 
entire outstanding capital stock is owned by the United 
States or its representatives. Johnson v. Emergency 
Fleet Corp., supra. The sole question here is whether 
the Suits in Admiralty Act makes private operators such 
as respondent non-suable for their torts.

503873—43------ 44
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Emergency Fleet Corp. v. Lustgarten, 280 U. S. 320, one 
of the three companion cases to the Johnson case, supports 
the view that it does. In that case a merchant vessel, 
Coelleda, was owned by the United States and operated 
for it by the Consolidated Navigation Co. pursuant to a 
contract made through the Fleet Corporation. A seaman 
employed thereon sued the Fleet Corporation and the 
Consolidated Navigation Co. to recover damages for per-
sonal injuries sustained in that service. There was a 
judgment for the plaintiff which was affirmed on appeal. 
This Court reversed and remanded the cause with direc-
tions to dismiss. The Johnson case and the other two com-
panion cases were suits against the Fleet Corporation or 
the United States. In one opinion dealing with all 
four cases, this Court said: “Directly or mediately, the 
money required to pay a judgment against any of the de-
fendants in these cases would come out of the United 
States. It is the real party affected in all of these actions.” 
280 U. S. pp. 326-327. It added that the aim of uniform-
ity would not be established “if suits under the Tucker Act 
and in the Court of Claims be allowed against the United 
States and actions at law in state and federal courts be 
permitted against the Fleet Corporation or other agents 
for enforcement of the maritime causes of action covered 
by the Act.” p. 327. Accordingly it concluded that “the 
remedies given by the Act are exclusive in all cases where 
a libel might be filed under it.” p. 327. These state-
ments, coupled with the fact that the judgment in the 
Lustgarten case was reversed not only as respects the Fleet 
Corporation but the Consolidated Navigation Co. as well, 
support the view adopted by the court below.

Our conclusion, however, is that that position is unten-
able and that the Lustgarten case so far as it would prevent 
a private operator from being sued under, the circum-
stances of this case must be considered as no longei 
controlling.
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There is ample support for the holding in the Johnson 
case that § 2 of the Suits in Admiralty Act was intended 
to provide the only available remedy against the United 
States or its wholly owned corporations for enforcement 
of maritime causes of action covered by the Act. But 
there is not the slightest intimation or suggestion in the 
history of that Act that it was designed to abolish all rem-
edies which might exist against a private company for 
torts committed during its operation of government ves-
sels under agency agreements.

Sec. 1 of the Suits in Admiralty Act provides that no 
vessel owned by the United States or a governmental cor-
poration or “operated by or for the United States, or such 
corporation” shall be “subject to arrest or seizure by 
judicial process in the United States or its possessions.” 
That section was designed to avoid the inconvenience, ex-
pense and delay resulting from the holdings in The Flor-
ence H., 248 F. 1012, and The Lake Monroe, 250 U. S. 246, 
that libel in rem would lie against vessels owned by the 
United States. See S. Rep. No. 223,66th Cong., 1st Sess.; 
H. Rep. No. 497,66th Cong., 2d Sess. The wording of that 
section makes clear that the right to arrest or seize the ves-
sel was taken away whether the vessel was operated by the 
United States or its wholly owned corporation or for either 
of them by a private company. To that extent the Act 
affects remedies which would otherwise exist on maritime 
causes of action arising out of operation of government 
vessels by private companies for the United States or its 
wholly owned corporations. Yet there is no indication 
whatsoever that it went further and took away any per-
sonal remedy which a tort claimant might have against 
such a private operator. While § 1 abolishes the right 
to arrest or seize the vessel, § 2 provides that “a libel in 
personam may be brought against the United States or 
against such corporations” in cases where “if such vessel 
were privately owned or operated ... a proceeding in
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admiralty could be maintained.” Sec. 2, however, does 
not mention private operators. Nor do the Committee 
Reports advert to private operators, except as they may 
be affected by § 1. The liability of an agent for his own 
negligence has long been embedded in the law. Quinn v. 
Southgate Nelson Corp., 121 F. 2d 190, is a recent applica-
tion of that principle to a situation very close to the 
present one. But the principle is an ancient one and 
applies even to certain acts of public officers or public in-
strumentalities. As stated in Sloan Shipyards Corp. N. 
Emergency Fleet Corp., 258 U. S. 549, 567, “An instru-
mentality of government he might be and for the greatest 
ends, but the agent, because he is agent, does not cease 
to be answerable for his acts.” In that case the Fleet 
Corporation was held to be amenable to suit. And that 
policy has been followed. For when it comes to the utili-
zation of corporate facilities2 in the broadening phases of 
federal activities in the commercial or business field, im-
munity from suit is not favored. Keijer & Keijer n . 
Reconstruction Finance Corp., 306 U. S. 381; Federal 
Housing Administration v. Burr, 309 U. S. 242. Congress 
adopted that policy when it made corporations wholly 
owned by the United States suable on maritime causes of 
action under § 2 of the Suits in Admiralty Act. That it 
had the power to grant or withhold immunity from suit 
on behalf of governmental corporations is plain. Federal 
Land Bank v. Priddy, 295 U. S. 229; Reconstruction 
Finance Corp. v. Menihan Corp., 312 U. S. 81. We may 
also assume that it would have the power to grant im-
munity to private operators of government vessels for 
their torts. But such a basic change in one of the funda-

2 As to the liability of public officials see generally Dunlop v. Munroe, 
7 Cranch 242, 269; Osborn v. Bank of United States, 9 Wheat. 738, 
842, 843; Wilkes v. Dinsman, 7 How. 89, 123; Robertson v. Sichel, VXl 
U. S. 507; Spalding v. Vilas, 161 U. S. 483; Brissac v. Lawrence, 2 
Blatchford 121; United States v. Rogde, 214 F. 283, 290.
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mentals of the law of agency should hardly be left to 
conjecture. The withdrawal of the right to sue the agent 
for his torts would result at times in a substantial dilution 
of the rights of claimants. Assuming that the ordinary 
rules of agency apply in determining whether the United 
States or the Maritime Commission is responsible under 
§ 2 of the Act for torts of private operators such as re-
spondent, there would be instances where unless the pri-
vate operator was liable no one would be. The principal is 
not liable for every negligent act of his agent. Further-
more, if all suits to enforce maritime causes of action must 
be brought in such cases under § 2 of the Act the short 
statute of limitations of two years contained in § 5 is appli-
cable. Emergency Fleet Corp. v. Rosenberg Bros. & Co., 
supra. Moreover, if, as apparently was the case here, the 
claimant was eligible to receive and did receive compensa-
tion under the United States Employees Compensation 
Act (39 Stat. 742, 5 U. S. C. § 751), he is barred from suing 
the United States for the tort. Dahn v. Davis, 258 U. S. 
421. He may however sue “some person other than the 
United States”; and in case of recovery the amount is 
credited on the compensation payable to him. § 777. We 
mention these matters as illustrations of the practical im-
pact on claimants if it were held that the Suits in Admi-
ralty Act restricted all suits in cases like the present to 
libels in personam against the United States or its wholly 
owned corporations. We can only conclude that if Con-
gress had intended to make such an inroad on the rights 
of claimants it would have said so in unambiguous terms. 
There is one bit of legislative history which it is claimed 
reveals such a purpose. It is a single statement made by 
Representative Volstead, sponsor of the bill in the House 
(59 Cong. Rec. 1680): “Mr. White of Maine. Would this 
bill apply to Shipping Board vessels that are allocated to 
private concerns and are being operated by private con-
cerns? Mr. Volstead: Yes; it covers all ships owned by
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the Government.” The reply was accurate. The Act does 
cover government ships operated by private concerns. 
For as we have seen § 1 is applicable to that situation as 
well as to others and takes away the remedy of a libel 
in rem. But it is a non sequitur to say that because the 
Act takes away the remedy of libel in rem in all cases in-
volving government vessels and restricts the remedies 
against the United States and its wholly owned corpora-
tions, it must be presumed to have abolished all right to 
proceed against all other parties. Congress in fashioning 
§ 2 of the Act, like this Court in interpreting it in the 
Johnson case, was preoccupied with suits against the 
United States and its wholly owned corporations. Since 
it dealt under § 2 only with libels in personam against 
them, the only fair assumption is that it left all personal 
actions against others wholly unaffected.

It is contended, however, that if the judgment against 
respondent stands, the United States ultimately will have 
to pay it by reason of provisions of the contract between 
respondent and the Commission. It is therefore urged 
that the United States is the real party in interest. We do 
not stop to interpret the contract. Even if we assume, 
without deciding, that the Commission has contracted to 
reimburse the respondent for such expenditures, it does 
not affect the result in this case. The right of the private 
operator to recover over from the United States would be 
a matter of favor, not of right, in many cases. For apart 
from any express contract the agent’s right of exoneration 
or indemnity has not been thought to extend to situations 
where his liability was based on his own fault. 4 Williston, 
Contracts (1936 ed.), § 1026. Hence we cannot conclude 
that, in all cases where a private operator of a government 
vessel under an agency agreement is sued, the United 
States would as a matter of law ultimately be liable to pay 
in absence of an express provision for exoneration. It is 
hard to believe that Congress had any such notion when
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it passed the Suits in Admiralty Act. To attribute that 
idea to it would be to give the Act a construction which 
would in practical effect encourage the assumption by the 
United States of the obligations of private persons.3

Moreover, if petitioner had a cause of action against 
respondent, it is difficult to see how she could be deprived 
of it by reason of a contract between respondent and the 
Commission. Immunity from suit on a cause of action 
which the law creates cannot be so readily obtained. Cf. 
Guaranty Trust & S. D. Co. v. Green Cove R. Co., 139 
U. S. 137,143. The rights of principal and agent inter se 
are not the measure of the rights of third persons against 
either of them for their torts. It is, of course, true that 
government contractors obtain certain immunity in con-
nection with work which they do pursuant to their con-
tractual undertaking with the United States. Yearsley 
v. Ross Construction Co., 309 U. S. 18, was a recent ex-
ample. In that case the contractor in building dikes in 
the Missouri River for the United States had washed 
away a part of the plaintiff’s land. We held that the con-
tractor was not liable, saying (pp. 20-21) “that if this 
authority to carry out the project was validly conferred, 
that is, if what was done was within the constitutional 
power of Congress, there is no liability on the part of the 
contractor for executing its will.” But here the situation 
is quite different. The question is not whether the Com-
mission had authority to delegate to respondent respon-
sibilities for managing and operating the vessel as its 
agent. It is whether respondent can escape liability for 
a negligent exercise of that delegated power if we assume

3 The provision in § 8 of the Suits in Admiralty Act that any final 
judgment “rendered in any suit herein authorized” shall be paid “by 
the proper accounting officers of the United States” must be taken to 
refer only to judgments against the United States or its wholly owned 
corporations since under our construction the Act does not control or 
affect actions in personam against private operators.
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that by contract it will be exonerated or indemnified for 
any damages it must pay. As stated in Sloan Shipyards 
Corp. v. Emergency Fleet Corp., supra, pp. 566-567, “the 
general rule is that any person within the jurisdiction 
always is amenable to the law. If he is sued for conduct 
harmful to the plaintiff his only shield is a constitutional 
rule of law that exonerates him.” Furthermore, if the 
United States were to become the real party in interest by 
reason of a contract for exoneration or indemnity, a basic 
alteration in that concept (Minnesota v. Hitchcock, 185 
U. S. 373, 387) would be made, not pursuant to a Congres-
sional policy4 but by reason of concessions made by con-
tracting officers of the government. Such a change would 
be detrimental to the interests of private claimants, as we 
have said, since it would subtract from the legal remedies 
which the law has afforded them. Beyond that it would 
make the existence of a right to exoneration or indemnity 
a jurisdictional fact. That could hardly help but com-
plicate and delay the enforcement of rights based on these 
maritime torts. At least in the absence of a clear Con-
gressional policy to that end, we cannot go so far.

We hold that the Suits in Admiralty Act did not de-
prive petitioner of the right to sue respondent for dam-

* Cf. Clyde-Mallory Lines v. The Eglantine, ante, p. 395, in which 
we held that the United States by appearing in an action for libel 
in rem against a government vessel for damages suffered during its op-
eration by the United States could invoke the two-year statute of 
limitations contained in § 5 of the Suits in Admiralty Act, even though 
the United States had sold the vessel to a private operator. In that case 
we were dealing with § 4 of the Act which expressly provides for such an 
appearance in that type of case and which states that “thereafter such 
cause shall proceed against the United States in accordance with the 
provisions of this Act.” Accordingly we stated, “The conclusion is 
inescapable that there is no practical difference between suits agains*  
the government as owner of the vessel and against the government 
as the party in interest when it voluntarily appears to defend its lately 
sold property against tort liability.”
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ages for his maritime tort. Whether a cause of action 
against respondent has been established is, of course, a 
different question, as the issues involved in Quinn v. 
Southgate Nelson Corp., supra, indicate. The Circuit 
Court of Appeals did not reach that question. Accord-
ingly we reverse the judgment and remand the cause 
to it.

Reversed.
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No. 75 is granted. All motions made by Arvid B. Tanner 
on his own behalf are denied. The motion to substitute 
counsel is granted and the appearance of Arvid B. Tanner 
is ordered withdrawn. Messrs. Lionel A. Mincer and 
Frank T. O’Brien for petitioners in No. 75 and respondents 
in No. 96. Messrs. Edward J. Jeffries, Jr. and David A. 
Hersh for respondents in No. 75 and petitioner in No. 96. 
Reported below: 125 F. 2d 330.

No. —. Levy  v . Sturgeo n . November 23, 1942 
Application for appeal denied.

No. —. Humes  v . Leave nwor th  County  Local  Se -
lective  Servic e  Board , No . 1. November 23, 1942. Ap-
plication for injunction denied.

No. —, Original. Ex parte  Robert  E. Peyton . No-
vember 23, 1942. The motion for leave to file petition 
for writ of mandamus is denied.
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No. —, Original. Ex parte  Wilfr ed  Hill  Castlem an . 
November 23,1942. The motion for leave to file petition 
for writ of mandamus is denied.

No. —, Original. Ex parte  Cecil  Wright . November 
23,1942. The motion for leave to proceed in forma pau-
peris is granted. The motion for leave to file petition for 
writ of certiorari to the District Court of the United States 
for the Eastern District of Illinois is denied.

No. 510. Donovan  v . Turner  et  al ., Copart ners . 
Appeal from the District Court of Appeal, 2d Appellate 
District, of California. December 7, 1942. Per Curiam: 
The appeal is dismissed for want of jurisdiction. § 237 (a), 
Judicial Code, as amended, 28 U. S. C., § 344 (a). Treat-
ing the papers whereon the appeal was allowed as a peti-
tion for writ of certiorari as required by § 237 (c) of the 
Judicial Code as amended, 28 U. S. C., § 344 (c), certiorari 
is denied. Mr. L. E. Dadmun for appellant. Messrs. Virgil 
T. Seaberry and Vernon Bettin for appellees. Reported 
below: 52 Cal. App. 2d 236,126 P. 2d 187.

No. 492. William s  et  al . v . Miller  et  al . Appeal 
from the District Court of the United States for the North-
ern District of California. December 7, 1942. Per 
Curiam: The decree dismissing the bill of complaint is 
affirmed on the ground that the bill does not allege facts 
which would warrant the granting of equitable relief by a 
federal court to restrain enforcement of the state statute. 
Spielman Motor Co. v. Dodge, 295 U. S. 89; Beal v. Mis-
souri Pacific R. Co., 312 U. S. 45; Watson v. Buck, 313 
U. S. 387, 400-01. Mr. John L. McNab for appellants. 
Messrs. Earl Warren, Attorney General of California, and
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Lucas E. Kilkenny, Deputy Attorney General, for ap-
pellees. Reported below: 48 F. Supp. 277.

Nos. 446 and 447. Williams  et  al . v . Delawa re  & 
Hudson  Railroad  Corp , et  al . On petition for writs of 
certiorari to the Circuit Court of Appeals for the Seventh 
Circuit. December 7, 1942. Per Curiam: The petition 
for writs of certiorari is granted. In view of the death of 
the referee appointed by the National Mediation Board, 
the judgments are vacated, without consideration of the 
merits, and the causes remanded to the District Court for 
such further proceedings as may be appropriate. Mr. Leo 
J. Hassenauer for petitioners. Messrs. Joseph Rosch, Con-
rad H. Poppenhusen, and Anan Raymond for the Dela-
ware & Hudson Railroad Corp.; and Messrs. Kenneth F. 
Burgess and Douglas F. Smith for E. W. Fowler et al.,— 
respondents. Reported below: 129 F. 2d 11.

No. —, Original. Ex par te  Ethel  Pitt  Donnell . 
December 7, 1942. The motion for leave to file petition 
for writ of habeas corpus is denied.

No. —, Original. Ex parte  Thomas  Merryl  Wofford . 
December 7, 1942. The motion for leave to file petition 
for writ of mandamus is denied.

No. 537. Rodde nberry  v . Florida . Appeal from the 
Supreme Court of Florida. December 14,1942. Per Cu-
riam: The motion for leave to proceed in forma pauperis 
is granted. The appeal is dismissed for the want of a sub-
stantial federal question. Mr. W. D. Bell for appellant. 
Reported below: 11 So. 2d 582.
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No. —. Ex parte  Henry  E. Terrell . December 14, 
1942. The motion to set aside judgment is denied.

No. —, Original. Ex parte  Cecil  Wright . December 
14, 1942. The motion for leave to file petition for writ 
of habeas corpus is denied.

No. —, Original. Ex parte  Karl  Kive  Greenf ield . 
December 14, 1942. The motion for leave to file petition 
for writ of mandamus is denied.

No. —, Original. Ex parte  Orvil le  Ches ter  Garri -
so n . December 14, 1942. The motion for leave to file 
petition for writ of certiorari is denied.

No. 76. Mille r  v . United  Stat es . December 14, 
1942. It is ordered that the opinion filed December 7, 
1942, be amended as follows:

Page 3, line 4, insert a period after the word “tran-
scribed” and strike out the balance of line 4 and all of 
lines 5, 6, 7, and 8, beginning with the word “that” and 
ending with the word “Exceptions.”

Page 5, line 3. After “4. As we have said” strike out 
the balance of line 3, and all of lines 4, 5, 6, 7, 8, as well as 
the first six words on line 9, beginning with the words “a 
stenographer” and ending with the word “addition.”

Page 5, last paragraph, 6th line from bottom of page. 
Strike out sentence beginning with the word “We” and 
ending with the word “foreclosed.” On the same page, 
4th line from bottom, strike out the words “so” and “rule” 
and insert between the words “to” and “in” the follow-
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ing: “hold that the petitioner is foreclosed from obtaining 
a bill.”

Opinion reported as amended, ante, p. 192.

No. 85. Fish er , Receiver , v . Whiton , Executrix , et  
al . December 14, 1942. It is ordered that the opinion 
of the Court in No. 85, Fisher v. Whiton, filed Decem-
ber 7,1942, be amended by inserting after the word “elim-
inated” in footnote 5 on page 2 of the slip opinion the fol-
lowing phrase: “where there has been compliance with 
the provisions of the statute,”.

Opinion reported as amended, ante, p. 217.

No. 49. Helve ring , Commiss ioner  of  Internal  Rev -
enue , v. R. Douglas  Stuart ; and

No. 48. Helvering , Commis sioner  of  Inter nal  Rev -
enue , v. John  Stuart . December 14,1942. It is ordered 
that the last paragraph on page 3 of the opinion of 
November 16,1942, be struck out. It reads as follows:

“In answer to the taxpayers’ petitions for the redeter-
mination of the deficiencies, the Commissioner asserted 
the increase was required by the provisions of Sections 22, 
166, and 167 of the Revenue Act of 1934, 48 Stat. 680. So 
far as pertinent these are set out in the footnote below.”
In lieu thereof insert the following:

“In answer to the taxpayer’s petition in No. 49 for the 
redetermination of the deficiencies, the Commissioner as-
serted the increase was required by the provisions of Sec-
tions 22,166, and 167 of the Revenue Act of 1934, 48 Stat. 
680. Section 22 was not raised by the Commissioner in 
his answer to the petition in No. 48. But the applicability 
of that section was raised by the Commissioner as appellee 
before the Circuit Court of Appeals {Helvering N. 
Gowran, 302 U. S. 238,245). The contention in the Court
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of Appeals rested on the facts stipulated in the Board of 
Tax Appeals. On the rejection of that ground in the court 
below the Commissioner was entitled to raise the question, 
as he did, in his petition for certiorari and rely on Section 
22 in this Court. Helvering v. Gowran, ibid., 246; cf. 
Hormel v. Helvering, 312 U. S. 552. So far as pertinent 
the sections are set out in the footnote below.* ”

It is further ordered that the first sentence of the last 
paragraph on page 8 be struck out. It reads as follows:

“The Commissioner, however, has pressed continually 
since this litigation started for taxation under 22 (a), see 
footnote page 3, on the ground that the trust incomes are 
chargeable to the donors under the rule of Helvering v. 
Clifford, 309 U. S. 331.”

In lieu thereof insert the following :
“The Commissioner, however, raised in the Court of 

Appeals and has pressed here the liability of the donors for 
taxation under 22 (a), see footnote page 3, on the ground 
that the trust incomes are chargeable to the donors under 
the rule of Helvering v. Clifford, 309 U. S. 331.”

The petitions for rehearing are denied.
Opinion reported as amended, ante, p. 154.

No. 477. Tegtmeye r  v . Tegtmeyer  et  al . December 
14,1942. The application for a stay is denied.

No. —, Original. Ex parte  John  Mosher . December 
21, 1942. The motion for leave to file petition for writ 
of habeas corpus is denied.

No. —Original. Ex parte  H. L. Meyers . December 
21, 1942. The motion for leave to file petition for writ 
of certiorari is denied.
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No. —. Waterma n  v . Interborough  Rapid  Transit  
Co. January 4,1943. Application denied.

No. —, Original. Ex parte  R. H. Hughes  ; and
No. —, Original. Ex parte  F. M. Windsor . January 

4, 1943. The motions for leave to file petitions for writs 
of habeas corpus are denied.

No. —, Original. Ex parte  Lesli e Will iams  et  al . 
January 4, 1943. Per Curiam: It does not appear that 
petitioners have exhausted their remedies under state 
law, especially in view of their failure to file an original 
application for habeas corpus in the Supreme Court of 
Nebraska as is permissible under state law (Nebraska 
Compiled Statutes, 1929, § 27-204; In re White, 33 Neb. 
812, 814, 51 N. W. 287), nor does it appear that the ques-
tion presented here has been considered on the merits 
by the Supreme Court of Nebraska in any prior proceeding. 
The motion for leave to file a petition for writ of habeas 
corpus is therefore denied without prejudice. Leslie Wil-
liams and Joe Bennett, pro se.

No. —, Original. Ex parte  Armin  Ellerbrake ; and
No. —, Original. Ex parte  William  W. Boehma n . 

January 4, 1943. The motions for leave to file petitions 
for writs of mandamus are denied.

No. —, Original. Ex parte  Taylor  Seals . January 
11, 1943. Application denied.

No. 2, October Term, 1941. Bernards  et  al . v . John -
son  et  al . January 11, 1943. Motion to recall mandate 
denied.
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No. —. Logue  et  al . v . South  Caroli na . January 
14,1943. Application for stay denied.

No. 564. Alme r  Railway  Equipment  Co. et  al . v . 
Commiss ioner  of  Taxation . Appeal from the Supreme 
Court of Minnesota. January 18, 1943. Per Curiam: 
The motion to dismiss is granted and the appeal is dis-
missed for the want of a substantial federal question. 
(1) Department of Treasury v. Wood Preserving Corp., 
313 U. S. 62,66,67; (2) General American Tank Car Corp. 
v. Day, 270 U. S. 367,373; Madden v. Kentucky, 309 U. S. 
83,87-90. Mr. Leon S. Hirsh for appellants. Mr. J. A. A. 
Burnquist, Attorney General of Minnesota, for appellee. 
Reported below: 213 Minn. 62, 5 N. W. 2d 637.

No. 601. Holley  v . Lawrence , Warden . Appeal 
from the Supreme Court of Georgia. January 18, 1943. 
Per Curiam: The motion for leave to file the jurisdictional 
statement is granted. The motion for leave to proceed 
in forma pauperis is also granted. The appeal is dis-
missed on the authority of Holley v. Lawrence, ante, 
p. 518. Mr. Benjamin E. Pierce for appellant. Reported 
below: 194 Ga. 529, 22 S. E. 2d 154.

No. —, Original. Ex parte  Dorsey  Edmonds on ; and
No. —, Original. Ex parte  Elle rt  L. Mc Grath . 

January 18,1943. The motions for leave to file petitions 
for writs of habeas corpus are denied.

No. 79. Adams , Warden , et  al . v . Unit ed  States  ex  
Rel . Mc Cann . January 18, 1943. The petition for re-
hearing is denied. The opinion is amended so that the
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last paragraph reads as follows : “The order of the Circuit 
Court of Appeals must therefore be set aside and the 
cause remanded to that court for such further proceed-
ings, not inconsistent with this opinion, as may be appro-
priate?’ The judgment is amended accordingly.

Opinion reported as amended, ante, p. 269.

DECISIONS GRANTING CERTIORARI THROUGH 
JANUARY 18, 1943.

Nos. 1-7. Unite d  States  ex  rel . Quirin  et  al . v .
Cox, Provost  Marshal . See ante, p. 18, n.

No. 284. Overst reet  et  al . v . North  Shore  Corpo -
ratio n . October 12, 1942. The motion for leave to pro-
ceed in forma pauperis is granted. The petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit is also granted. Mr. Lucien H. Boggs for peti-
tioners. Messrs. Roswell P. C. May, Livingston Platt, 
and W. Gregory Smith for respondent. Reported below: 
128 F. 2d 450.

Nos. 325 and 326. Jerome  v . United  States . October 
12,1942. On petition for writs of certiorari to the Circuit 
Court of Appeals for the Second Circuit. The motion 
for leave to proceed in forma pauperis is granted. The 
petition for writ of certiorari in No. 325 is also granted. 
The Court directs that the expense of printing the record 
be paid by the United States, pursuant to 28 U. S. C., 
§ 832. In No. 326, the petition for writ of certiorari is 
denied. Jerome Parker Jerome, pro se. Solicitor Gen-
eral Fahy and Assistant Attorney General Berge for the 
United States. Reported below: 130 F. 2d 514.
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No. 80. Choctaw  Natio n of  Indi ans  v . United  
States  et  al . October 12,1942. Petition for writ of cer-
tiorari to the Court of Claims granted. Mr. William G. 
Stigler for petitioner. Solicitor General Fahy, Assistant 
Attorney General Littell, and Mr. Vernon L. Wilkinson for 
the United States; Mr. Melvin Cornish for the Chickasaw 
Nation,—respondents. Reported below: 95 Ct. Cis. 192.

No. 93. Marsh all , Deput y  Commis sioner , et  al . v . 
Pletz . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
granted. Mr. E. K. Oppenheimer for petitioners. Messrs. 
Ben Anderson and Wm. P. Lord for respondent. Re-
ported below: 127 F. 2d 104.

No. 142. Endicott  Johnso n  Corp , et  al . v . Perkins , 
Secretary  of  Labor . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit granted. Messrs. Howard A. Swartwood, 
William H. Pritchard, and John C. Bruton for petitioners. 
Solicitor General Fahy for respondent. Reported below: 
128 F. 2d 208.

No. 156. Detr oit  Bank , formerly  Detroit  Savings  
Bank , v . United  States ; and

No. 214. Michi gan  et  al . v . United  States . Octo-
ber 12, 1942. Petitions for writs of certiorari to the Cir-
cuit Court of Appeals for the Sixth Circuit granted. 
Messrs. Ferris D. Stone and Cleveland Thurber for peti-
tioner in No. 156. Messrs. Herbert J. Rushton, Attorney 
General of Michigan, James H. Lee, and Samuel Brezner 
for petitioners in No. 214. Solicitor General Fahy, Assist-
ant Attorney General Clark, and Messrs. Sewall Key, J.
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Louis Monarch, Oscar Cox, Archibald Cox, and Morton 
K. Rothschild for the United States. Reported below: 
127 F. 2d 64.

No. 171. Unit ed  States  v . Oklahoma  Gas  & Electri c  
Co. October 12, 1942. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Tenth Circuit 
granted. Solicitor General Fahy for the United States. 
Messrs. R. M. Rainey and Streeter B. Flynn for respond-
ent. Reported below: 127 F. 2d 349.

No. 172. Wragg  v . Federal  Land  Bank  of  New  Or -
leans . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit 
granted. Messrs. Walter J. Knabe and Jack Crenshaw 
for petitioner. Mr. Thomas Harvey Hedgepeth for re-
spondent. Reported below: 125 F. 2d 1003.

No. 183. Pender gast  v . United  State s ;
No. 186. O’Malley  v . United  States ; and
No. 187. Mc Cormack  v . Unite d States . October 

12, 1942. Petitions for writs of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit granted. Messrs. 
John G. Madden and James P. Aylward for petitioners 
in Nos. 183 and 186. Mr. James E. Carroll for petitioner 
in No. 187. Mr. William S. Hogsett for the United States. 
Reported below: 128 F. 2d 676.

No. 234. Albin  v . Cowing  Pres sure  Relievi ng  Joint  
Co . et  al . October 12, 1942. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Seventh Circuit 
granted. Mr. Lewis E. Pennish for petitioner. Mr. 
Charles Aaron for respondents.
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No. 246. Corye ll  et  al . v . Phip ps  et  al . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit granted. Messrs. T. 
Catesby Jones and Leonard J. Matteson for petitioners. 
Messrs. Chauncey I. Clark and Eugene Underwood for 
respondents. Reported below: 128 F. 2d 702.

No. 254. Securi ties  and  Exchange  Commis sion  v . 
Chenery  Corporati on  et  al . October 12, 1942. Peti-
tion for writ of certiorari to the U. S. Court of Appeals 
for the District of Columbia granted. Mr . Justice  Doug -
las  took no part in the consideration or decision of this 
application. Solicitor General Fahy and Afr. Chester T. 
Lane for petitioner. Mr. Spencer Gordon for respondents. 
Reported below: 128 F. 2d 303.

No. 265. Clyde -Mallor y  Lines  v . The  Eglanti ne  
et  al . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit 
granted. Mr. Chauncey I. Clark and Eugene Under-
wood for petitioner. Solicitor General Fahy for respond-
ents. Reported below: 127 F. 2d 569.

No. 268. Harris , Adminis trat or , v . Zion ’s Savings  
Bank  & Trust  Co . October 12, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Tenth 
Circuit granted. Messrs. J. D. Skeen and E. J. Skeen for 
petitioner. Mr. Hadlond P. Thomas for respondent. Re-
ported below: 127 F. 2d 1012.

No. 269. Brady , Admini strat rix , v . Roose vel t  
Steam ship  Co ., Inc . October 12,1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Second 

503873—43------ 46
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Circuit granted. Mr. Simone N. Gazan for petitioner. 
Messrs. Raymond Parmer and Vernon Sims Jones for 
respondent. Reported below: 128 F. 2d 169.

No. 273. Johnson  v . United  States . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit granted. Messrs. Ben-
jamin M. Golder and William A. Gray for petitioner. So-
licitor General Fahy, Assistant Attorney General Clark, 
and Messrs. Sewall Key, Ellis N. Slack, and Joseph W. 
Burns for the United States. Reported below: 129 F. 2d 
954.

No. 278. Spies  v . Unit ed  States . October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit granted. Mr. David V. Ca-
hill for petitioner. Solicitor General Fahy, Assistant At-
torney General Clark, and Messrs. Sewall Key, J. Louis 
Monarch, and Morton K. Rothschild for the United States. 
Reported below: 128 F. 2d 743.

No. 296. Tiller , Executor , v . Atlanti c  Coast  Line  
Railroad  Co . October 12,1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Fourth 
Circuit granted. Mr. J. Vaughan Gary for petitioner. 
Messrs. Thomas W. Davis and Collins Denny, Jr. for re-
spondent. Reported below: 128 F. 2d 420.

No. 299. Jerse y  Central  Power  & Light  Co . v . Fed -
eral  Power  Comm iss ion  ; and

No. 329. New  Jersey  Power  & Light  Co . v . Fed -
eral  Power  Commis sion . October 12, 1942. Petitions
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for writs of certiorari to the Circuit Court of Appeals for 
the Third Circuit granted. Mr. Reynier J. Wortendyke, 
Jr. for petitioner in No. 299. Mr. Allen E. Throop for pe-
titioner in No. 329. Solicitor General Fahy, Assistant At-
torney General Shea, and Messrs. Ellis Lyons, Richard S. 
Salant, Charles V. Shannon, and Lambert McAllister for 
the Federal Power Commission. Mr. Francis A. Pallotti, 
Attorney General of Connecticut, filed a memorandum 
in support of the petition. Messrs. John E. Benton and 
Frank B. Warren filed a brief on behalf of the National 
Association of Railroad and Utilities Commissioners, as 
amicus curiae, in support of the petition. Reported 
below: 129 F. 2d 183.

No. 300. Palme r  et  al ., Trustee s , v . Hoffman . Oc-
tober 12, 1942. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit granted. 
Mr. Edward R. Brumley for petitioners. Messrs. William 
Paul Allen and Benjamin Diamond for respondent. Re-
ported below: 129 F. 2d 976.

No. 320. O’Donnell  v . Great  Lakes  Dredge  & Dock  
Co. October 12, 1942. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit 
granted. Mr. Walter F. Dodd for petitioner. Mr. Ezra L. 
O’lsa for respondent. Reported below: 127 F. 2d 901 «

No. 327. Fred  Fishe r  Music  Co ., Inc . et  al . v . M. 
Witmark  & Sons . October 12, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Second 
Circuit granted. Mr. Arthur Garfield Hays for petition-
ers. Mr. Robert W. Perkins for respondent. Reported 
below: 125 F. 2d 949.
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No. 332. Leishm an  v . Asso cia ted  Wholesa le  Elec -
tric  Co. October 12, 1942. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Ninth Circuit 
granted. Mr. John Flam for petitioner. Messrs. Mars-
ton Allen, Theodore Greve, and Leonard S. Lyon for re-
spondent. Reported below : 128 F. 2d 204.

No. 103. Harris on , Collector  of  Internal  Reve -
nue , v. Northern  Trust  Co . et  al . October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit granted. Solicitor General 
Fahy for petitioner. Messrs. Alexander F. Reichmann 
and Myron D. Davis for respondents. Reported below: 
125 F. 2d 893.

No. 124. Lilly  v . Grand  Trunk  West ern  Rail road  
Co . October 12, 1942. Petition for writ of certiorari 
to the Appellate Court, First District, of Illinois granted. 
Mr. Samuel Cohen for petitioner. Messrs. H. Victor 
Spike, Silas H. Strawn, and Harold A. Smith for respond-
ent. Reported below: 312 Ill. App. 73, 37 N. E. 2d 
888.

No. 303. Helvering , Commi ss ioner  of  Inter nal  
Revenue , v . American  Dental  Co. October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit granted. Solicitor General 
Fahy for petitioner. Messrs. John E. Hughes and James 
A. O'Callaghan for respondent. Reported below: 128 F. 
2d 254.

No. 184. Kiss elbach  et  al . v . Comm is si oner  of  In -
ternal  Revenue . October 12, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Third
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Circuit granted limited to the first question presented by 
the petition. Mr. Harry Friedman for petitioners. So-
licitor General Fahy, Assistant Attorney General Clark, 
and Miss Helen R. Carloss and Messrs. Arthur A. Arm-
strong and Archibald Cox for respondent. Reported 
below: 127 F. 2d 359.

No. 201. America n  Medical  Associ ation  v . Unit ed  
State s ; and

No. 202. Medical  Society  of  the  Distri ct  of  Co -
lumbia  v. United  Stat es . October 12, 1942. Petition 
for writs of certiorari to the United States Court of Ap-
peals for the District of Columbia granted limited to the 
first three questions presented by the petition. Messrs. 
Edward M. Burke, William E. Leahy, Seth W. Richardson, 
and Charles S. Baker for petitioners. Assistant Attorney 
General Arnold and Messrs. Oscar Cox, John Henry Lewin, 
and Grant W. Kelleher for the United States. Reported 
below: 130 F. 2d 233.

No. 173. Unit ed  States  ex  rel . Marcus  et  al . v . 
Hess  et  al . On petition for writ of certiorari to the Cir-
cuit Court for Appeals for the Third Circuit; and

No. 236. Unite d  States  ex  rel . Ostr ager  et  al . v . 
New  Orleans  Chapt er , Ass ociat ed  Genera l  Con -
tract ors  of  Ameri ca , Inc ., et  al . On petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit. October 12, 1942. Petitions for writs of cer-
tiorari granted. In these cases the Solicitor General is 
requested to file a brief and, if he so desires, to partici-
pate in the oral argument. Messrs. Homer Cummings 
and Charles J. Margiotti for petitioners in No. 173. Mr. 
Burnett Wolfson for petitioners in No. 236. Mr. Wil-
liam H. Eckert for respondents in No. 173. Reported 
below: 127 F. 2d 233, 649.



614 OCTOBER TERM, 1942.

Decisions Granting Certiorari. 317 U.S.

No. 319. Fidelity  Ass urance  Associati on , a  Corpo -
ratio n , et  al . v. Sims , Audi tor  of  the  State  of  West  
Virginia , et  al . October 12, 1942. The motion to con-
sider the petition for certiorari upon the appendices to the 
briefs filed in the Circuit Court of Appeals is granted. 
The petition for writ of certiorari to the Circuit Court of 
Appeals for the Fourth Circuit is also granted. Mr . 
Justi ce  Douglas  took no part in the consideration or de-
cision of this application. Messrs. James R. Fleming, 
Homer A. Holt, and T. C. Townsend for petitioners. Solic-
itor General Fahy and Messrs. John F. Davis, Homer 
Kripke, and Justin N. Reinhardt for the Securities & Ex-
change Commission; Mr. Ira J. Partlow, Assistant Attor-
ney General of West Virginia, for Edgar B. Sims, Auditor, 
et al.; Messrs James Ward Rector, Deputy Attorney Gen-
eral of Wisconsin, and Rickard H. Lauritzen, Assistant 
Attorney General, for the Banking Commission of Wis-
consin; Mr. Carl J. Stephens for Chas. R. Fischer, Com-
missioner of Insurance of Iowa; Mr. H. Vernon Eney for 
John B. Gontrum, Insurance Commissioner of Maryland; 
and Mr. Weldon B. White for L. H. Brooks, Trustee, et 
al.,—respondents. Briefs of amici curiae were filed by Mr. 
Orlin F. Goudy on behalf of Victor Salkeld et al. in sup-
port of the petition; and by Messrs. George F. Barrett, 
Attorney General of Illinois, George N. Beamer, Attorney 
General of Indiana, Thomas J. Herbert, Attorney General 
of Ohio, and J. W. Jones, Assistant Attorney General of 
Kentucky, in opposition to the petition. Reported below: 
129 F. 2d 442.

No. 321. Creek  Nation  v . United  States ; and
No. 322. Semi nole  Nation  v . United  States . Oc-

tober 19, 1942. Petition for writs of certiorari to the 
Court of Claims granted. Messrs. Paul M. Niebell, C. 
Maurice Weidemeyer, and W. W. Pryor for petitioners.
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Solicitor General Fahy, Assistant Attorney General Lit-
tell, and Mr. Vernon L. Wilkinson for the United 
States.

No. 336. Walling , Adminis trator  of  the  Wage  and  
Hour  Divis ion , United  Stat es  Depart ment  of  Labor , v . 
Jacks onvi lle  Paper  Co . October 19, 1942. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Fifth Circuit granted. Solicitor General Fahy and 
Mr. Warner W. Gardner for petitioner. Messrs. Charles 
Cook Howell and Louis Kurz for respondent. Reported 
below: 128 F. 2d 395.

No. 366. Unit ed  State s v . Brooks -Callaw ay  Com -
pany . October 19, 1942. Petition for writ of certiorari 
to the Court of Claims granted. Solicitor General Fahy 
for the United States. Messrs. George R. Shields, Herman 
J. Galloway, John W. Gaskins, and Fred W. Shields for 
respondent.

No. 72. New  York  ex  rel . Whitman  v . Wilson , 
Warden . October 19,1942. The motion for leave to pro-
ceed in forma pauperis is granted. The petition for writ 
of certiorari to the Supreme Court of New York is also 
granted. R. Gordon Whitman, pro se. Messrs. John 
J. Bennett, Jr., Attorney General of New York, and Henry 
Epstein, Solicitor General, for respondent. Reported 
below: 263 App. Div. 924, 32 N. Y. S. 2d 1023.

Nos. 387 and 388. Reconstructi on  Finance  Corpo -
ration  v. Bankers  Trust  Co ., Truste e . October 26, 
1942. Petition for writs of certiorari to the Circuit Court 

Appeals for the Eighth Circuit granted. Solicitor Gen- 
eral Fahy for petitioner. Mr. Jesse E. Waid for respond-
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ent. Solicitor General Fahy and Mr. Daniel K. Knowlton 
filed a memorandum on behalf of the Interstate Commerce 
Commission, as amicus curiae, in support of the petition. 
Reported below: 129 F. 2d 122.

No. 473. In  re  William  V. Bradle y . October 26, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit granted and an order is 
entered admitting the petitioner to bail. Mr. Thomas 
D. McBride for petitioner. Assistant Solicitor General 
Cox and Mr. Archibald Cox for the United States.

No. 426. Floyd  v . Du  Bois  Soap  Co . See ante, p. 596.

No. 11, Original. Wells  v . United  States . On mo-
tion for leave to file petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit. November 
9, 1942. The motion for leave to proceed in jorma pau-
peris is granted. The motion for leave to file petition for 
writ of certiorari is granted and the petition for writ of cer-
tiorari is algo granted. The Court directs that the expense 
of printing the record be paid by the United States, 
pursuant to 28 U. S. C., § 832. Selvie Winfield Wells, 
pro se.

No. 422. Mandevill e , Trust ee , et  al . v . Canterbury . 
November 9, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit granted. 
Miss Corinne L. Rice for petitioners. Mr. Lloyd C. Whit-
man for respondent. Reported below: 130 F. 2d 208.

No. 424. Federal  Secu rity  Adminis trator  v . Quaker  
Oats  Co . November 9, 1942. Petition for writ of
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certiorari to the Circuit Court of Appeals for the Seventh 
Circuit granted. Solicitor General Fahy for petitioner. 
Messrs. George I. Haight and William D. McKenzie for 
respondent. Reported below: 129 F. 2d 76.

No. 452. Corn  Exchange  National  Bank  & Trust  
Co. et  al . v. Klauder , Trustee . November 9, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit granted. Messrs. Thomas P. 
Mikell, Allen S. Olmsted, 2d, Maurice Bower Saul, and 
Charles J. Biddle for petitioners. Reported below: 129 
F. 2d 894.

No. 429. Smith  v . Shaugh ness y , Collector  of  In -
terna l  Reve nue . November 9, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Second 
Circuit granted. Mr. George R. Fearon for petitioner. 
Solicitor General Fahy, Assistant Attorney General Clark, 
and Messrs. Sewall Key and Benjamin M. Brodsky for re-
spondent. Reported below: 128 F. 2d 742.

No. 436. De  Zon  v . American  Pres ident  Lines , Ltd . 
November 9, 1942. The motion to proceed on typewrit-
ten papers is granted. The petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit is 
also granted. Mr. Herbert Resner for petitioner. 
Messrs. Edward F. Treadwell and Reginald S. Laughlin 
for respondent. Reported below: 129 F. 2d 404.

No. 453. Marsh all  Field  & Co. v. National  Labor  
Relatio ns  Board . November 16, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit granted. Messrs. Preston B. Kavanagh
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and Ralph E. Bowers for petitioner. Solicitor General 
Fahy and Messrs. Richard S. Salant, Robert B. Watts, 
Ernest A. Gross, and Morris P. Glushien for respondent. 
Reported below: 129 F. 2d 169.

No. 460. National  Labor  Relations  Board  v .
Southern  Bell  Telep hone  & Telegraph  Co . ; and

No. 461. National  Labor  Relations  Board  v .
Southern  Ass ociati on  of  Bell  Telepho ne  Emplo y -
ees . November 16,1942. Petition for writs of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit 
granted. Solicitor General Fahy and Mr. Robert B. 
Watts for petitioner. Mr. Marion Smith for respondent 
in No. 460; and Messrs. Frank A. Hooper, Jr. and James 
A. Branch for respondent in No. 461. Reported below: 
129 F. 2d 410.

No. 458. Viere ck  v. United  States . November 16, 
1942. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia granted ex-
cept with respect to the first question presented by the 
petition. Mr. 0. R. McGuire for petitioner. Solicitor 
General Fahy, Assistant Attorney General Berge, and 
Messrs. Oscar A. Provost, Andrew F. Oehmann, and W. 
Marvin Smith for the United States. Reported below: 
130 F. 2d 945.

No. 449. Maricop a  County  et  al . v . Valley  Na -
tional  Bank . November 16, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Ninth 
Circuit granted. Messrs. Leslie C. Hardy, J. Mercer 
Johnson, and Gerald Jones for petitioners. Messrs. 
Charles L. Rawlins, J. L. Gust, and William C. Fitts for 
respondent. Reported below: 130 F. 2d 356.



619OCTOBER TERM, 1942.

Decisions Granting Certiorari.317 U. S.

No. 467. Helverin g , Commi ss ioner  of  Internal  
Revenue , v . Griff iths . November 23, 1942. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit granted. Solicitor General Fahy for 
petitioner. Messrs. Will R. Gregg and Allin H. Pierce 
for respondent. Reported below: 129 F. 2d 321.

Nos. 446 and 447. Willia ms  et  al . v . Delawar e & 
Huds on  Rail road  Corp , et  al . See ante, p. 600.

No. 488. Helvering , Commiss ioner  of  Inter nal  
Revenue , v . Chica go  Stock  Yards  Co . December 7,1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the First Circuit granted. Solicitor General 
Fahy for petitioner. Mr. George Wharton Pepper for re-
spondent. Reported below: 129 F. 2d 937.

No. 490. Clearf iel d  Trus t  Co . et  al . v . United  
State s . December 7,1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit 
granted. Mr. Roswell D. Pine, Jr. for petitioners. Solic-
itor General Fahy for the United States. Reported below: 
130 F. 2d 93.

No. 497. Anderson , Receive r , v . Abbot t , Adminis -
tratrix , et  al . December 7, 1942. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit granted. Messrs. Robert S. Marx, Frank E. Wood, 
Edward M. Brown, and Harry Kasfir for petitioner. 
Messrs. William W. Crawford, Richard P. Dietzman, Allen 
P' Dodd, James W. Stites, Henry E. McElwain, Edward 
P' Humphrey, and Lafon Allen for respondents. Mr. John 
F- Anderson filed a brief on behalf of Preston Delano,
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Comptroller of the Currency, as amicus curiae, in support 
of the petition. Reported below: 127 F. 2d 696.

No. 499. Robinette  v . Helve ring , Commis si oner  of  
Internal  Revenue ; and

No. 500. Paumgarten  v . Helvering , Commis sione r  
of  Inter nal  Revenue . December 7, 1942. Petition for 
writs of certiorari to the Circuit Court of Appeals for the 
Third Circuit granted. Messrs. Henry A. Mulcahy and 
Guilford S. Jameson for petitioners. Solicitor General 
Fahy, Assistant Attorney General Clark, and Messrs. 
Sewall Key and L. W. Post for respondent. Reported be-
low: 129 F. 2d 832.

No. 525. Sharpe  v . Buchanan . See ante, p. 238.

No. 369. Marconi  Wirele ss  Telegraph  Co. v. United  
States ; and

No. 373. United  States  v . Marconi  Wirel ess  Tele -
graph  Co. December 14,1942. Petitions for writs of cer-
tiorari to the Court of Claims granted. Messrs. Abel E. 
Blackmar, Jr. and Richard A. Ford for the Marconi Wire-
less Telegraph Co. Solicitor General Fahy, Assistant At-
torney General Shea, and Mr. Clifton V. Edwards for the 
United States.

No. 518. Helvering , Commi ssione r  of  Internal  
Revenue , v . Sabine  Transp ortati on  Co ., Inc . Decem-
ber 14,1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit granted. Solicitor 
General Fahy for petitioner. Mr. Charles I. Francis for 
respondent. Reported below: 128 F. 2d 945.
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No. 495. Burford  et  al . v . Sun  Oil  Co . et  al . Decem-
ber 14,1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit granted. Messrs. 
Gerald C. Mann, Attorney General of Texas, Ed Roy Sim-
mons, Assistant Attorney General, and James P. Hart for 
petitioners. Mr. J. B. Robertson for respondents. Re-
ported below: 130 F. 2d 10.

No. 528. Hast ings  et  al . v . Selby  Oil  & Gas  Co . et  al . 
December 14,1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit granted. 
Messrs. Gerald C. Mann, Attorney General of Texas, E. R. 
Simmons and James D. Smullen, Assistant Attorneys Gen-
eral, and W. Edward Lee for petitioners. Mr. Dan Moody 
for respondents. Reported below: 128 F. 2d 334.

No. 540. Myers , Trust ee , v . Matley . January 4, 
1943. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit granted. Mr. Harlan L. 
Reward for petitioner. Mr. William M. Kearney for re-
spondent. Reported below: 130 F. 2d 775.

No. 551. Emil , Trust ee  in  Bankruptcy , v . Hanley , 
Recei ver . January 4, 1943. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Second 
Circuit granted. Mr. David Haar for petitioner. Mr. 
John P. McGrath for respondent. Reported below: 130 
F. 2d 369.

No. 582. Wate rman  Steamshi p Corp . v . Jones . 
January 4, 1943. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit granted. 
Messrs. Joseph W. Henderson and George M. Brodhead,
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Jr. for petitioner. Mr. Abraham E. Freedman for re-
spondent. Reported below: 130 F. 2d 797.

No. 454. Agui lar  v . Standard  Oil  Co. of  New  Jerse y . 
January 4,1943. The order denying certiorari, post, p. 681, 
is vacated and the petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit is granted. 
Mr. George J. Engelman for petitioner. Mr. Vernon S. 
Jones for respondent. Reported below: 130 F. 2d 154.

No. 553. Galloway  v . Unit ed  States . January 4, 
1943. The motion for leave to proceed on typewritten 
papers is granted. The petition for writ of certiorari to 
the Circuit Court of Appeals for the Ninth Circuit is also 
granted. Mr. Warren E. Miller for petitioner. Solicitor 
General Fahy, Assistant Attorney General Shea, and 
Messrs. Lester P. Schoene, Wilbur C. Pickett, and Keith 
L. Seegmiller for the United States. Reported below: 
130 F. 2d 467.

No. 557. National  Labor  Relatio ns  Board  v . Good -
year  Tire  & Rubber  Co . et  al . January 11,1943. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Fifth Circuit granted. Solicitor General Fahy and 
Mr. Robert B. Watts for petitioner. Messrs. O. R. Hood 
and Forney Johnston for respondents. Reported below: 
129 F. 2d 661.

No. 556. Board  of  County  Commissi oners  et  al . v . 
Seber  et  al . January 11,1943. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Tenth Cir-
cuit granted. Messrs. Mac Q. Williamson, Attorney 
General of Oklahoma, and Houston E. Hill, Assistant At-
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torney General, for petitioners. Mr. Leonard 0. Lytle for 
respondents. Reported below: 130 F. 2d 663.

No. 569. Tot  v . United  States . January 11, 1943. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit granted limited to the 4th 
and 5th questions stated in the Government’s memoran-
dum. Mr. Frederic M. P. Pearse for petitioner. Solici-
tor General Fahy, Assistant Attorney General Berge, and 
Messrs. Robert S. Erdahl and Valentine Brookes for the 
United States. Reported below: 131 F. 2d 261.

No. 496. Sun  Oil  Co . et  al . v . Burford  et  al . Janu-
ary 18,1943. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit granted. Messrs. 
Dan Moody, Wyman S. Gideon, and J. B. Robertson for 
petitioners. Messrs. Gerald C. Mann, Attorney General 
of Texas, Ed Roy Simmons, James D. Smullen, Assistant 
Attorneys General, and James P. Hart for respondents. 
Reported below: 130 F. 2d 10.

No. 580. Owen s , Executri x , v . Union  Pacif ic  Rail -
road  Co. January 18,1943. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
granted. Mr. Frank C. Hanley for petitioner. Mr. Roy 
F. Shields for respondent. Reported below: 129 F. 2d 
1013.

No. 581. Southland  Gasoli ne  Co. v. Bayl ey  et  al . 
January 18, 1943. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit granted. 
Air. Claude H. Rosenstein for petitioner. Reported be-
low: 131 F. 2d 412.
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No. 585. Federal  Communications  Commiss ion  v . 
National  Broadcasting  Co ., Inc . et  al . January 18, 
1943. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia granted. 
Solicitor General Fahy for petitioner. Messrs. Philip J. 
Hennessey, Jr., Karl A. Smith, and A. L. Ashby for 
respondents. Reported below: 132 F. 2d 545.

DECISIONS DENYING CERTIORARI, FROM OCTO-
BER 5, 1942, THROUGH JANUARY 18, 1943.

No. 140. Osment  v. Pitcai rn  et  al ., Rece ivers . See 
ante, p. 587.

No. 128. Gurney  et  al . v . Ferguson  et  al . See ante, 
p. 588.

No. 169. Pennsy lvania  Public  Uti li ty  Comm 'n  v . 
Cheltenham  & Abington  Sew erage  Co . See ante, 
p. 588.

No. 174. Peak  v . Califo rnia . See ante, p. 589.

No. 326. Jerome  v . Unite d  States . See ante, p. 606.

No. 115. Carlota  Benitez  Samp ayo  v . Bank  of  Nova  
Scotia . October 12, 1942. The motion for leave to pro-
ceed Jn jorma pauperis is granted. The petition for writ 
of certiorari to the Circuit Court of Appeals for the First 
Circuit is denied. The Chief  Justice  took no part in 
the consideration or decision of these applications. Car-
lota Benitez Sampayo, pro se. Mr. Henri Brown for 
respondent.
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No. 221. Gantz  v . United  States . October 12, 1942. 
The motion for leave to proceed in forma pauperis is 
granted. The petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit is denied. Mr . 
Justi ce  Douglas  took no part in the consideration or 
decision of these applications. Mr. Leonidas C. Dyer for 
petitioner. Solicitor General Fahy, Assistant Attorney 
General Berge, and Mr. Oscar A. Provost for the United 
States. Reported below: 127 F. 2d 498.

No. 311. Wood  v . Indiana . October 12, 1942. The 
motion for leave to proceed in forma pauperis is granted. 
The petition for writ of certiorari to the Circuit Court of 
Randolph County, Indiana, is denied for the reason that 
it does not appear from the papers submitted that peti-
tioner has exhausted state remedies by appealing to the 
highest court of the state the judgment sought to be re-
viewed. Forest G. Wood, pro se.

No. 323. New  York  ex  rel . Prisam ent  v . Brophy , 
Warden . October 12, 1942. The motion for leave to 
proceed in forma pauperis is granted. The petition for 
writ of certiorari to the County Court of Cayuga County, 
New York, is denied. The application for certiorari to 
the District Court of the United States for the Middle 
District of Georgia is also denied. Martin Prisament, 
pro se.

No. 125. Coates  v . Brady , Warden . October 12, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Court of 
appeals of Maryland denied. Wilbur Coates, pro se. 
Reported below: 180 Md. 502, 25 A. 2d 676.

503873—43------ 47
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No. 139. Yanis  v . Smith , Warden . October 12,1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Supreme Court of 
Pennsylvania denied. John Yanis, pro se.

No. 149. Wilcoxon  v . Mount , Sherif f  (Successo r  to  
J. C. Aldredge , Sheriff ). October 12, 1942. Motion 
for leave to proceed in jorma pauperis granted. Petition 
for writ of certiorari to the Supreme Court of Georgia 
denied. Mr. William S. Shelf er for petitioner. Mr. John 
A. Boykin for respondent. Reported below: 193 Ga. 661. 
19 S. E. 2d 499.

No. 150. Miller  v . United  States . October 12, 1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. William Roy Miller, 
pro se. Solicitor General Fahy, Assistant Attorney Gen-
eral Berge, and Mr. Oscar A. Provost for the United 
States. Reported below: 128 F. 2d 519.

No. 151. Sanders  et  al . v . United  States . October 
12, 1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fourth Circuit denied. Mr. 
James J. Laughlin for petitioners. Solicitor General 
Fahy, Assistant Attorney General Berge, and Messrs. H. 
G. Ingraham and Robert S. Erdahl for the United States. 
Reported below: 127 F. 2d 647.

No. 155. Fatone  v. Unite d  States . October 12,1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Circuit Court of
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Appeals for the Second Circuit denied. Mr. Herbert E. 
Rosenberg for petitioner. Solicitor General Fahy, Assist-
ant Attorney General Berge, and Mr. Oscar A. Provost 
for the United States. Reported below : 128 F. 2d 260.

No. 158. Howell  v . Amrine , Warden , et  al . Octo-
ber 12,1942. Motion for leave to proceed in forma pau-
peris granted. Petition for writ of certiorari to the 
Supreme Court of Kansas denied. James E. Howell, pro 
se. Reported below: 155 Kan. 185,123 P. 2d 954.

No. 164. Wright  v . Union  Central  Life  Insurance  
Co. October 12, 1942. Motion for leave to proceed in 
jorma pauperis granted. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
denied. Mr. Morton S. Hawkins for petitioner. Messrs. 
Arthur S. Lytton and Virgil D. Parish for respondent. 
Reported below: 126 F. 2d 92.

No. 165. Bullock  v . Rives , Supe rinten dent . Octo-
ber 12,1942. Motion for leave to proceed in jorma pau-
peris granted. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia 
denied. Mr. William J. O’Mahony for petitioner. Solici-
tor General Fahy, Assistant Attorney General Berge, and 
Messrs. Oscar A. Provost, Andrew F. Oehmann, and 
W. Marvin Smith for respondent. Reported below: 130 
F. 2d 411.

No. 166. Brown  et  al . v . Johnston , Warden . Octo-
ber 12, 1942. Motion for leave to proceed in jorma 
pauperis granted. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied.
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Royce R. Brown and Tom C. Moffitt, pro se. Solicitor 
General Fahy, Assistant Attorney General Berge, and 
Mr. Oscar A. Provost for respondent. Reported below: 
126 F. 2d 727.

No. 168. Levine  v . Hudsp eth , Warden . October 12, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Tenth Circuit denied. Milton 
J. Levine, pro se. Solicitor General Fahy, Assistant At-
torney General Berge, and Mr. Oscar A. Provost for 
respondent. Reported below: 127 F. 2d 982.

No. 188. Nivens  v . Hudsp eth , Warden . October 
12, 1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Tenth Circuit denied. Claud 
Nivens, pro se. Solicitor General Fahy, Assistant At-
torney General Berge, and Mr. Oscar A. Provost for 
respondent. Reported below: 128 F. 2d 15.

No. 197. Willi ams  et  al . v . O’Grady , Warden . Octo-
ber 12, 1942. Motion for leave to proceed in forma 
pauperis granted. Petition for writ of certiorari to the 
Supreme Court of Nebraska denied. Leslie Williams and 
Joe Bennett, pro se. Mr. Walter R. Johnson, Attorney 
General of Nebraska, for respondent.

No. 204. Countee  v. United  States . October 12, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Seventh Circuit denied. Mr. Ed-
ward H. S. Martin for petitioner. Solicitor General Fahy,
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Assistant Attorney General Shea, and Messrs. Lester P. 
Schoene, Wilbur C. Pickett, and Keith L. Seegmiller for 
the United States. Reported below: 127 F. 2d 761.

No. 205. Johnston  v . Marshall , Deput y  Commi s -
sione r , et  al . October 12, 1942. Motion for leave to 
proceed in forma pauperis granted. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. Ben Anderson for petitioner. Re-
ported below: 128 F. 2d 13.

No. 208. Viles  v . United  States . October 12, 1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Court of Claims de-
nied. Edmond L. Viles, pro se. Solicitor General Fahy 
and Assistant Attorney General Shea for the United States. 
Reported below: 95 Ct. Cis. 591.

No. 209. Buxton  v . 'Wardes . October 12,
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Supreme 
Court of Kansas denied. Herbert Buxton, pro se. 
Reported below: 155 Kan. 440, 125 P. 2d 381.

No. 215. Moore  v . United  States . October 12,1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. Mr. James F. Kemp 
or petitioner. Solicitor General Fahy, Assistant At-

torney General Berge, and Mr. Oscar A. Provost for the 
United States. Reported below: 128 F. 2d 887.
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No. 225. Hudso n  v . Youell , Sup erint ende nt . Oc-
tober 12, 1942. Motion for leave to proceed in forma 
pauperis granted. Petition for writ of certiorari to the 
Supreme Court of Appeals of Virginia denied. Mr. M. 
J. Fulton for petitioner. Reported below: 179 Va. 442, 
19 S. E. 2d 705.

No. 226. Wate rman  v . Somer vell  et  al . October 
12, 1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Corinne 
C. Waterman, pro se. Solicitor General Fahy, Assistant 
Attorney General Shea, and Messrs. Paul A. Sweeney and 
W. Marvin Smith for respondents.

No. 237. Neal  v . New  York . October 12, 1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Supreme Court of 
New York denied. Howard Neal, pro se.

No. 242. Anderson  v . Dowd , Warden . October 12, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Supreme 
Court of Indiana denied. Mr. Oscar B. Thiel for peti-
tioner. Mr. Joseph W. Hutchinson, Deputy Attorney 
General of Indiana, for respondent. Reported below: 40 
N. E. 2d 658.

No. 247' Garri son  et  al . v . Amrin e , Warden , et  al . 
October 12, 1942. Motion for leave to proceed in forma 
pauperis granted. Petition for writ of certiorari to the 
Supreme Court of Kansas denied. Cecil T. Garrison an 
James Perkins, pro se. Reported below: 155 Kan. 5 , 
126 P. 2d 228.
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No. 255. Quick  v . Miss iss ipp i. October 12, 1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Supreme Court of 
Mississippi denied. £ V. Quick, pro se. Reported 
below: 7 So. 2d 887.

No. 257. Weather s v . Kansas  et  al . October 12, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Supreme 
Court of Kansas denied. Wilbert Weathers, pro se. Re-
ported below: 155 Kan. 434,125 P. 2d 373.

No. 272. Gilmore  v . Unite d  States . October 12, 
1942. Motion for leave to proceed in jorma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Tenth Circuit denied. Dewey 
Gilmore, pro se. Solicitor General Fahy, Assistant At-
torney General Berge, and Mr. Oscar A. Provost for the 
United States. Reported below: 129 F. 2d 199.

No. 283. Weiner  et  al . v . Pennsylv ania . October 
12,1942. Motion for leave to proceed in jorma pauperis 
granted. Petition for writ of certiorari to the Superior 
Court of Pennsylvania denied. Mr. Philip Dorfman for 
petitioners. Messrs. Carl B. Shelley and E. LeRoy Keen 
for respondent. Reported below: 148 Pa. Super. 577, 25 
A. 2d 844.

No. 289. Derr  v . Derr . October 12, 1942. Motion 
for leave to proceed in forma pauperis granted. Petition 
for writ of certiorari to the Superior Court of Pennsyl-
vania denied. Mr. Hayden C. Covington for petitioner. 
Reported below: 148 Pa. Super. 511,25 A. 2d 769.
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No. 295. Schramm  v . Brady , Warden . October 12, 
1942. Motion for leave to proceed in jorma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fourth Circuit denied. Charles 
E. Schramm, pro se. Reported below: 129 F. 2d 108.

No. 298. Shotkin  et  ux . v . Board  of  Pensions  of  the  
Pres byt eri an  Churc h  of  the  United  Stat es . October 
12,1942. Motion for leave to proceed in jorma pauperis 
granted. Petition for writ of certiorari to the Supreme 
Court of Pennsylvania denied. Bernard M. Shotkin, pro 
se. Reported below: 343 Pa. 650, 23 A. 2d 419.

No. 307. Picki ng  et  al . v . State  of  New  York . Octo-
ber 12, 1942. Motion for leave to proceed in jorma pau-
peris granted. Petition for writ of certiorari to the Court 
of Appeals of New York denied. Ida M. Picking, pro se. 
Reported below: 288 N. Y. 644, 42 N. E. 2d 741.

No. 313. Adams  et  al . v . United  States . October 12, 
1942. Motion for leave to proceed in jorma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Mr. James 
F. Kemp for petitioners. Solicitor General Fahy, As- 
sistant Attorney General Berge, and Mr. Oscar A. Provost 
for the United States. Reported below: 128 F. 2d 820.

No. 316. Brown  v . Capital  Transi t  Co . October 
12, 1942. Motion for leave to proceed in jorma pauperis 
granted. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia de-
nied. Mr. Isadore H. Halpern for petitioner. Messrs. S. R-
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Bowen, H. W. Kelly, and R. E. Lee Goff for respondent. 
Reported below: 127 F. 2d 329.

No. 324. Smith  v . Lawre nce , Warden . October 12, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Mr. M. A. 
Grace for petitioner. R. H. Lawrence, pro se. Reported 
below: 128 F. 2d 822.

No. 338. Louis iana  ex  rel . Pier re  v . Jones , Gov -
ernor . October 12, 1942. Motion for leave to proceed 
in forma pauperis granted. Petition for writ of certiorari 
to the Supreme Court of Louisiana denied. Mr. Maurice 
R. Woulfe for petitioner. Reported below: 200 La. 808, 
9 So. 2d 42.

No. 342. Addison  v . Addison . October 12, 1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Superior Court of 
Pennsylvania denied. Mr. H. Eugene Gardner for peti-
tioner. William Marlborough Addison, pro se. Reported 
below: 147 Pa. Super. 267, 24 A. 2d 45.

No. 352. Leim er  v . Cook , Judge . October 12, 1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Circuit Court of Jack- 
son County, Missouri, denied. Walter A. Leimer, pro se.

No. 381. Viles  v . Symes  et  al . October 12, 1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Tenth Circuit denied. Edmund L. Viles, pro
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se. Mr. Jean S. Breitenstein for respondents. Reported 
below: 129 F. 2d 828.

No. 104. Hamlet  Ice  Co ., Inc . v . Flemi ng , Admin -
ist rator . October 12, 1942. L. Metcalfe Walling, 
present Administrator of the Wage and Hour Division, 
U. S. Department of Labor, substituted as the party re-
spondent herein in the place and stead of Philip B. Flem-
ing, resigned. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fourth Circuit denied. Messrs. 
J. L. Emanuel, 0. L. Henry, and L. R. Varser for peti-
tioner. Solicitor General Fahy and Messrs. Robert L. 
Stem, Warner W. Gardner, Mortimer B.Wolj for respond-
ent. Reported below: 127 F. 2d 165.

No. 130. Kharaiti  Ram  Samras  v . United  States . 
On petition for writ of certiorari to the Circuit Court of 
Appeals for the Ninth Circuit; and

No. 267. Carle ton  Screw  Products  Co. v. Flemi ng , 
Admini strator . On petition for writ of certiorari to 
the Circuit Court of Appeals for the Eighth Circuit. 
October 12, 1942. The petitions for writs of certiorari 
in these cases are denied for the reason that applications 
therefor were not made within the time provided by law. 
§ 8 (a), Act of February 13, 1925 (43 Stat. 936, 940), 28 
U. S. C., § 350. Mr. D. B. Spagnoli for petitioner in No. 
130. Mr. Josiah E. Brill for petitioner in No. 267. 
Solicitor General Fahy for respondent in No. 130, and 
Mr. Warner W. Gardner was with him on the brief for 
respondent in No. 267. Reported below: No. 130, 125 F. 
2d 879; No. 267, 126 F. 2d 537.

No. 138. Bocz v. Hudson  Motor  Car  Co . et  al . 
October 12, 1942. Petition for writ of certiorari to the
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Circuit Court of Appeals for the Sixth Circuit denied. 
Mr . Justi ce  Robert s  and Mr . Justi ce  Murphy  took no 
part in the consideration or decision of this application. 
Alexander C. Bocz, pro se. Mr. Henry E. Bodman for 
Hupp Motor Car Corp., and Mr. Wilbur M. Brucker for 
the Packard Motor Car Co.,—respondents. Reported 
below: 126 F. 2d 465.

No. 203. Claimants  for  benefi ts  under  the  Michi -
gan  Unemp loyment  Comp ensa tion  Act  v . Chrysle r  
Corporation  et  al . October 12, 1942. Petition for writ 
of certiorari to the Supreme Court of Michigan denied. 
Mr . Justi ce  Roberts  and Mr . Justi ce  Murphy  took no 
part in the consideration or decision of this application. 
Mr. Lee Pressman for petitioners. Messrs. Harry C. 
Bulkley, John G. Garlinghouse, and Nicholas Kelley for 
respondents. Reported below: 301 Mich. 351, 3 N. W. 
2d 302.

No. 270. Eacho , Trust ee , v . Stone , Trust ee , et  al . 
October 12,1942. The motion to consider the petition for 
writ of certiorari upon appendices to the brief in the Cir-
cuit Court of Appeals is granted. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Mr. R. Hugh Rudd for petitioner. Mr. 
Nathan Bilder for respondents. Reported below: 128 F. 
2d 16.

No. 328. Estat e of  Fisk e v . Commis sion er  of  In -
ternal  Revenue . October 12, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sev-
enth Circuit denied. Mr . Justice  Reed  took no part in 
the consideration or decision of this application. Mr 
John A. Reed for petitioner. Solicitor General Fahy, As-
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sistant Attorney General Clark, and Messrs. Sewall Key, 
J. Louis Monarch, and Newton K. Fox for respondent. 
Reported below: 128 F. 2d 487.

No. 367. Neal  v . Lykes  Bros . Ripley  Steam ship  
Co., Inc . October 12, 1942. The motion to proceed on 
the typewritten record is granted. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. Alex. W. Swords for petitioner. Mr. 
Walter Carroll for respondent. Reported below: 127 F. 
2d 879.

No. 88. Nebo  Oil  Co ., a  Trust , v . Helvering , Com -
mis si oner  of  Internal  Reve nue . October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Tenth Circuit denied. Messrs. George M. 
Green and T. Murray Robinson for petitioner. Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key, J. Louis Monarch, and Benjamin M. 
Brodsky for respondent. Reported below: 126 F. 2d 
148.

No. 90. Roden  Coal  Co ., Inc . v . United  States . 
October 12, 1942. Petition for writ of certiorari to the 
Court of Claims denied. Mr. John Jay McKelvey for pe-
titioner. Solicitor General Fahy, Assistant Attorney 
General Shea, and Mr. Paul A. Sweeney for the United 
States. Reported below: 95 Ct. Cis. 219.

No. 91. Order  of  United  Commer cia l  Travelers  of  
America  v . Wigginton . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit denied. Mr. Richard T. Rector for pe-
titioner. Mr. Richard R. McGinnis for respondent. Re-
ported below : 126 F. 2d 659.
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No. 92. Humphreys  v . Commis sion er  of  Internal  
Revenue . October 12, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Mr. Charles P. R. Macaulay for peti-
tioner. Solicitor General Fahy, Assistant Attorney Gen-
eral Clark, and Messrs. Sewall Key, J. Louis Monarch, 
and Earl C. Crouter for respondent. Reported below: 
125 F. 2d 340.

No. 95. Piuma  v. Unite d  States . October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Ninth Circuit denied. Mr. Louis J. Canepa 
for petitioner. Solicitor General Fahy, Assistant Attor-
ney General Arnold, and Mr. Charles H. Weston for the 
United States. Reported below: 126 F. 2d 601.

No. 98. Barco , Executri x , et  al . v . Penn  Mutual  
Lif e  Insura nce  Co . October 12, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Messrs. 0. D. Batchelor and Henry K. 
Gibson for petitioners. Mr. Crate D. Bowen for respond-
ent. Reported below: 126 F. 2d 56.

No. 99. New  York  ex  rel . Cogan  v . Mann . October 
12, 1942. Petition for writ of certiorari to the Court of 
Appeals of New York denied. Mr. Carl E. Ring for peti-
tioner. Mr. Leo C. Fennelly for respondent. Reported 
below: 287N. Y. 779,40N. E. 2d 646.

No. 100. Miff linburg  Body  Co . v . Mif fli nburg  Bank  
& Trust  Co . October 12, 1942. Petition for writ of cer-

tiorari to the Circuit Court of Appeals for the Third Circuit 
denied. Mr. Harry S. Knight for petitioner. Mr. Gilbert 
Murick for respondent. Reported below: 127 F. 2d 59.
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No. 101. W. W. Clyde  & Co. v. Dyess . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit denied. Mr. Arthur E. 
Moreton for petitioner. Reported below: 126 F. 2d 719.

No. 102. Mirs ky  v . Conlew , Inc . October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Messrs. Horace G. 
Marks and David Haar for petitioner. Messrs. Leonard 
G. Bisco and Henry Landau for respondent. Reported 
below: 124 F. 2d 1017.

No. 105. Duquesn e Club  v . Bell , Former  Acting  
Collector  of  Internal  Revenue ; and

No. 106. Duquesn e  Club  v . Driscoll , Collector  of  
Internal  Revenue . October 12,1942. Petition for writs 
of certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Messrs. George B. Furman, Paul Armi-
tage, and Edward Holloway for petitioner. Solicitor Gen-
eral Fahy, Assistant Attorney General Clark, and Messrs. 
Sewall Key, J. Louis Monarch, and Carlton Fox for re-
spondents. Reported below: 127 F. 2d 363.

No. 107. Evans  v . Commi ss ioner  of  Internal  Rev -
enue . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit de-
nied. Mr. James S. Y. Ivins for petitioner. Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key, J. Louis Monarch, and L. W. Post for 
respondent. Reported below: 126 F. 2d 270.

No. 108, Morehead  v . Comm is si oner  of  Internal  
Revenue , October 12, 1942, Petition for writ of certi-
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orari to the Circuit Court of Appeals for the Third Circuit 
denied. Mr. James & Y. Ivins for petitioner. Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key, J. Louis Monarch, and L. W. Post for 
respondent. Reported below: 126 F. 2d 270.

No. 109. Swas tika  Oil  & Gas  Co. v. Commis sion er  of  
Inter nal  Revenue . October 12,1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Messrs. Harry C. Kinne and Michael J. 
Sporrer for petitioner. Solicitor General Fahy, Assistant 
Attorney General Clark, and Messrs. Sewall Key and J. 
Louis Monarch, and Miss Louise Foster for respondent. 
Reported below: 123 F. 2d 382.

No. 110. Richa rds on , Trust ee , et  al . v . Blue  Gras s  
Mini ng  Co. et  al . October 12,1942. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth Cir-
cuit denied. Messrs. Bailey P. Wootton and H. C. Faulk-
ner for petitioners. Mr. Simeon S. Willis for respondents. 
Reported below: 127 F. 2d 291.

No. 111. May  Departme nt  Stores  Co. v. Reyn -
olds . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Eighth Circuit 
denied. Mr. Richard S. Bull for petitioner. Mr. Jesse 
W. Barrett for respondent. Reported below: 127 F. 2d 
396.

No. 112. Ches ter  C. Fosga te  Co. v. United  Stat es . 
October 12, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Charles 0. Andrews, Jr. for petitioner. Solicitor
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General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key, J. Louis Monarch, Bernard Chert- 
coff, and Archibald Cox for the United States. Reported 
below: 125 F. 2d 775.

No. 114. Mc Carthy , doing  busi ness  as  Hercules  
Supply  Co ., et  al . v . Wynne  et  al . October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Tenth Circuit denied. Mr. John M. Miley 
for petitioners. Mr. Rayburn L. Foster for respondents. 
Reported below: 126 F. 2d 620.

No. 116. Nies chlag  & Co., Inc . v . Atlan tic  Mutual  
Insurance  Co . October 12, 1942. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Messrs. Harold T. Edwards and Charles 
A. Ellis for petitioner. Messrs. J. M. Richardson Lyeth 
and Mark W. Maclay for respondent. Reported below: 
126 F. 2d 834.

No. 117. Summ ers  et  al . v . Purce ll  et  al . October 
12, 1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fourth Circuit denied. Mr. 
Collins Denny, Jr. for petitioners. Messrs. J. Morgan 
Stevens, Walter McElreath, J. T. Jaynes, and Orville A. 
Park for respondents. Reported below: 126 F. 2d 390.

No. 118. Helveri ng , Commi ssi oner  of  Inter nal  
Reve nue , v . Estate  of  Davies  et  al . October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Sixth Circuit denied. Solicitor General 
Fahy for petitioner. Mr. John L. Davies, Sr. for respond-
ents. Reported below: 126 F. 2d 294.
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No. 119. Advance  Transportati on  Co . v . Miller  et  
al . October 12, 1942. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit de-
nied. Messrs. Joseph H. Hinshaw and Oswell G. Tread-
way for petitioner. Mr. Lloyd D. Heth for respondents. 
Reported below: 126 F. 2d 442.

No. 120. Ben  Bimbe rg  & Co., Inc . v . Commi ss ioner  
of  Internal  Revenue . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. Prew Savoy for petitioner. 
Solicitor General Fahy, Assistant Attorney General Clark, 
and Messrs. Sewall Key, J. Louis Monarch, and Joseph M. 
Jones for respondent. Reported below: 126 F. 2d 412.

No. 121. Knost  v. Mac Milla n . October 12, 1942. 
Petition for writ of certiorari to the United States Court of 
Appeals for the District of Columbia denied. Messrs. 
Leslie C. Garnett and Samuel F. Beach for petitioner. 
Mrs. Mabel Walker Willebrandt and Mr. John J. Sirica 
for respondent. Reported below : 126 F. 2d 235.

No. 123. Daniel  v . United  Stat es . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Eighth Circuit denied. Mr. E. H. 
Gamble for petitioner. Solicitor General Fahy and As-
sistant Attorney General Berge for the United States. 
Reported below: 127 F. 2d 1.

No. 126. Mushe r  Foundati on , Inc . v . Alba  Tradin g  
Co., Inc . October 12, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Second 

503873—43------ 48
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Circuit denied. Mr. Harry Price for petitioner. Mr. 
Joseph Joffe for respondent. Reported below: 127 F. 
2d 9.

No. 127. Unite d  Cons tru cti on  Co . v . Milam  et  al . 
October 12, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Sixth Circuit denied. 
Messrs. Charles Bushnell Fullerton and Harold V. Snyder 
for petitioner. Reported below: 124 F. 2d 670.

No. 131. Kittredge  v . Steve ns  et  al . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the First Circuit denied. Scott F. Kit-
tredge, pro se. Mr. Edwin A. Howes for respondents. 
Reported below: 126 F. 2d 263.

No. 133. Cory  v . Commis sioner  of  Internal  Reve -
nue . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit 
denied. Messrs. Peter V. D. Voorhees and Samuel B. 
Stewart, Jr. for petitioner. Solicitor General Fahy, As- 
sistant Attorney General Clark, and Messrs. Sewall Key, 
J. Louis Monarch, and Warren F. Wattles for respondent. 
Reported below: 126 F. 2d 689.

No. 135. Second  Carey  Trust  v . Helve ring , Commis -
sione r  of  Inter nal  Revenue . October 12, 1942. Peti-
tion for writ of certiorari to the United States Court of 
Appeals for the District of Columbia denied. Mr. Geo. E. 
H. Goodner and Miss Helen Goodner for petitioner. 
Solicitor General Fahy, Assistant Attorney General Clark, 
and Messrs. Sewall Key and Warren F. Wattles for re-
spondent, Reported below: 126 F. 2d 526.
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No. 136. Hare  Trust  v . Helve ring , Commi ss ioner  
of  Internal  Revenue . October 12, 1942. Petition for 
writ of certiorari to the United States Court of Appeals for 
the District of Columbia denied. Mr. Geo. E. H. Goodner 
and Miss Helen Goodner for petitioner. Solicitor General 
Fahy, Assistant Attorney General Clark, and Messrs. 
Sewall Key and Warren F. Wattles for respondent. Re-
ported below: 126 F. 2d 530.

No. 137. Abraham  et  al ., Trustees , v . Hidalgo  
County  Water  Control  and  Impr ovem ent  Dist rict  
No. 1 et  al . October 12, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Fifth Circuit 
denied. Messrs. D. F. Strickland and Camden R. McAtee 
for petitioners. Messrs. W. B. Lewis and Cecil A. Morgan 
for respondents. Reported below: 125 F. 2d 829.

No. 141. Highw ay  Cons tru cti on  Co., Inc . v . Miami . 
October 12, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Messrs. William H. Boyd, James E. Calkins, and Robert 
H. Anderson for petitioner. Messrs. J. W. Watson, Jr. and 
Sidney S. Hoehl for respondent. Reported below: 126 F. 
2d 777.

Nos. 143 and 144. Maddix  et  al . v . Sauls berry . Octo-
ber 12,1942. Petition for writs of certiorari to the Circuit 
Court of Appeals for the Sixth Circuit denied. F. M. 
Maddix, Malinda Maddix, W. T. Saulsberry, and George 
A. Saulsberry, pro se. Mr. H. R. Dysard for respondent. 
Reported below: 125 F. 2d 430.

No. 145. Sewell  et  al . v . J. E. Crosbi e , Inc ., et  al . 
October 12, 1942. Petition for writ of certiorari to the
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Circuit Court of Appeals for the Eighth Circuit denied. 
Mr. Wallace Townsend for petitioners. Reported below: 
127 F. 2d 599.

No. 146. R. E. Crummer  & Co. v. Ware  et  al . Octo-
ber 12,1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Mr. Robert 
J. Pleus for petitioner. Reported below: 128 F. 2d 114.

No. 147. Olds  et  al . v . Town  of  Belle air . October 
12, 1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Mr. Giles 
J. Patterson for petitioners. Mr. 0. K. Reaves for re-
spondent. Reported below: 127 F. 2d 838.

No. 148. Mille r  et  al . v . Louis ville  & Nashv ille  
Rail road  Co . et  al . October 12,1942. Petition for writ 
of certiorari to the Supreme Court of Indiana denied. 
Mr, Theodore Lockyear for petitioners. Mr. William L. 
Craig for respondents. Reported below : 219 Ind. 389, 38 
N. E. 2d 239.

No. 152. Terhune  et  al ., Execut ors , v . Welch , Col -
lector . October 12, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the First Circuit 
denied. Mr. Clement R. Lamson for petitioners. So-
licitor General Fahy, Assistant Attorney General Clark, 
and Messrs. Sewall Key and Bernard Chertcoff for re-
spondent. Messrs. Hugh Satterlee and Wm. R. Green, 
Jr. filed a brief, as amici curiae, in support of the petition. 
Reported below: 126 F. 2d 695.

No. 153. Luckenbach  Steams hip  Co ., Inc . v . So -
ciet à  Anonima  Partecipazi oni  Indus tria li  Commer -



645OCTOBER TERM, 1942.

Decisions Denying Certiorari.317 U.S.

ciali  et  al . October 12, 1942. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Messrs. Lyman Henry and Frederick W. 
Dorr for petitioner. Messrs. S. Hasket Derby and Joseph 
C. Sharp for the Hawaii Liquor Company et al. ; and Mr. 
W. F. Williamson for the Società Anonima Partecipazioni 
Industriali Commerciali et al.,—respondents. Reported 
below: 127 F. 2d 86.

No. 154. Keyston e  Freig ht  Lines , Inc . v . Lee  Way  
Motor  Frei ght , Inc . et  al . October 12,1942. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Tenth Circuit denied. Messrs. John B. Dudley and 
Duke Duvall for petitioner. Reported below: 126 F. 2d 
931.

No. 157. Phipps  v . Helver ing , Commis sio ner  of  
Internal  Revenue . October 12,1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. Messrs. David A. Reed and Norman D. 
Keller for petitioner. Solicitor General Fahy, Assistant 
Attorney General Clark, and Messrs. Sewall Key, J. Louis 
Monarch, and Joseph M. Jones for respondent. Reported 
below: 127 F. 2d 214.

No. 159. Mason  v . Merce d Irrigation  Dis trict . 
October 12, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Messrs. George T. Davis and Peter turn Suden for peti-
tioner. Mr. Stephen W. Downey for respondent. Re-
ported below: 126 F. 2d 920.

Nos. 161 and 162. Esta te  of  Levis  et  al . v . Commi s -
si oner  of  Internal  Revenue . October 12, 1942. Peti-
tion for writs of certiorari to the Circuit Court of Appeals
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for the Second Circuit denied. Mr. Ralph Royall for 
petitioners. Solicitor General Fahy, Assistant Attorney 
General Clark, and Messrs. Sewall Key and Joseph M. 
Jones for respondent. Reported below: 127 F. 2d 796.

No. 170. Mc Grew  v . Sim mons  et  al . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit denied. Mr. Samuel G. 
Wagner and Dorothea M. Wagner for petitioner. Mr. W. 
Denning Stewart for respondents. Reported below: 126 
F. 2d 676.

No. 177. Wenger  v . Commis sio ner  of  Internal  
Reve nue . October 12, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Sixth Cir-
cuit denied. Mr. Henry B. Graves for petitioner. Assist-
ant Solicitor General Cox, Assistant Attorney General 
Clark, and Messrs. Sewall Key and F. E. Youngman for 
respondent. Reported below: 127 F. 2d 523.

No. 180. Southwest ern  Greyh ound  Lines , Inc . v . 
Buchanan . October 12, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Fifth Circuit 
denied. Messrs. Virgil T. Seaberry and Robert G. Payne 
for petitioner. Messrs. Thomas L. Blanton, John Matth-
ews Blanton, and William W. Blanton for respondent. 
Reported below: 126 F. 2d 179.

No. 181. Roth  v . Local  No . 1460 of  Retai l  Clerks  
Union  et  al . October 12, 1942. Petition for writ of 
certiorari to the Supreme Court of Indiana denied. Mr. 
Jay E. Darlington for petitioner. Messrs. William H. 
Faust and William H. Faust, Jr., and Mrs. Irene Faust
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for respondents. Reported below: 219 Ind. 642, 39 N. E. 
2d 775.

No. 182. O’Bryan  Brothers  v . Commis sio ner  of  In -
ternal  Revenue . October 12,1942. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Mr. Cecil Sims for petitioner. Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key and Earl C. Crouter and Miss Helen 
R. Carloss for respondent. Reported below: 127 F. 2d 
645.

No. 185. Miller , Industr ial  Commis sioner , v . West -
ern  Peris hable  Carloa d Receivers  Ass ociation  of  
New  York , Inc . October 12, 1942. Petition for writ of 
certiorari to the Supreme Court of New York, Appellate 
Division, denied. Messrs. John J. Bennett, Jr., Attorney 
General of New York, Henry Epstein, Solicitor General, 
William Gerard Ryan and Francis R. Curran, Assistant 
Attorneys General, for petitioner. Mr. John L. Mc-
Master for respondent.

No. 189. Barlow , Trustee , v . Budge , Claim ant . Oc-
tober 12, 1942. Petition for writ of certiotari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Mr. William M. Giller for petitioner. Mr. Preston B. 
Kavanagh for respondent. Reported below: 127 F. 2d 
440.

No. 190. Edmund  Wright  Ginsberg  Corpor ation  v . 
Swet nam , Trust ee . October 12,1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Messrs. Duane R. Dills and Jack J. Lev-
inson for petitioner. Messrs. Maurice L. Shaine and Wil-
liam V. Ford for respondent. Reported below: 128 F. 
2d 1.
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No. 191. Haraway  v . Arkansas . October 12, 1942. 
Petition for writ of certiorari to the Supreme Court of 
Arkansas denied. Mr. Scipio A. Jones for petitioner. 
Mr. John P. Streepey, Assistant Attorney General of 
Arkansas, for respondent. Reported below: 203 Ark. 
912,159 S. W. 2d 733.

No. 193. Philli ps  Buttorff  Manuf actu rin g  Co . v . 
Johnson . October 12, 1942. Petition for writ of cer-
tiorari to the Supreme Court of Tennessee denied. 
Mr. Cecil Sims for petitioner. Mr. James C. Havron for 
respondent. Solicitor General Fahy and Messrs. Warner 
W. Gardner and Mortimer B. Wolf filed a brief on behalf 
of the Administrator of the Wage and Hour Division, U. S. 
Department of Labor, as amicus curiae, in opposition to 
the petition. Reported below: 178 Tenn. 559, 160 S. W. 
2d 893.

No. 194. Mateus  v . United  States . October 12,1942. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Ninth Circuit denied. Mr. Morris Lavine 
for petitioner. Solicitor General Fahy, Assistant Attor-
ney General Berge, and Mr. Oscar A. Provost for the 
United States. Reported below: 127 F. 2d 683.

No. 195. American  Liberty  Oil  Co . v . Commiss ioner  
of  Internal  Revenue . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. Mr. John Barre King for petitioner. 
Assistant Solicitor General Cox, Assistant Attorney Gen-
eral Clark, and Messrs. Sewall Key, Joseph M. Jones, and 
Archibald Cox, and Miss Helen R. Carloss for respondent. 
Reported below: 127 F. 2d 262.



649OCTOBER TERM, 1942.

Decisions Denying Certiorari.317 U. S.

No. 196. Robins on  v . Baton  Rouge . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Mr. P. G. 
Borron for petitioner. Reported below: 127 F. 2d 693.

No. 198. Schalle r  v . Philad elp hia . October 12, 
1942. Petition for writ of certiorari to the Superior Court 
of Pennsylvania denied. Mr. Michael Francis Doyle for 
petitioner. Messrs. Ernest Lowengrund and Abraham 
Wernick for respondent. Reported below: 148 Pa. Super. 
276,25 A. 2d 406.

No. 200. Stone  et  al . v . National  Labor  Relations  
Board . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
denied. Messrs. Lewis F. Jacobson and David Silbert for 
petitioners. Assistant Solicitor General Cox and Messrs. 
Robert B. Watts, Ernest A. Gross, and Morris P. Glushien 
for respondent. Reported below: 125 F. 2d 752.

No. 206. Series “A” Trust  v . Helve ring , Commis -
sioner  of  Inter nal  Revenue . October 12, 1942. Peti-
tion for writ of certiorari to the U. S. Court of Appeals for 
the District of Columbia denied. Mr. Geo. E. H. Goodner 
and Miss Helen Goodner for petitioner. Assistant Solici-
tor General Cox, Assistant Attorney General Clark, and 
Messrs. Sewall Key and Warren F. Wattles and Miss 
Helen R. Carloss for respondent. Reported below: 126 
F. 2d 530.

No. 207. Lehigh  Valley  Railroad  Co . et  al . v . 
Dooley . October 12,1942. Petition for writ of certiorari 
to the Court of Errors and Appeals of New Jersey denied. 
Messrs. Edward A. Markley, Frank L. Mulholland, Clar-
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ence M. Mulholland, and Willard H. McEwen for peti-
tioners. Mr. Walter L. McDermott for respondent. Re-
ported below: 131N. J. Eq. 468,25 A. 2d 893.

No. 210. Rapid  Rolle r  Co . v . National  Labor  Rela -
tions  Board . October 12,1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Messrs. Homer Cummings and Charles 
LeRoy Brown for petitioner. Assistant Solicitor General 
Cox and Messrs. Robert B. Watts and Ernest A. Gross for 
respondent. Reported below: 126 F. 2d 452.

Nos. 211 and 212. Eastern  Buil ding  Corp orat ion  v . 
Unite d  State s . October 12, 1942. Petition for writs 
of certiorari to the Court of Claims denied. Messrs. 
Homer Cummings and Raymond E. Hackett for peti-
tioner. Solicitor General Fahy, Assistant Attorney Gen-
eral Shea, and Mr. Paul A. Sweeney for the United States. 
Reported below: No. 211, 96 Ct. Cis. 399, and No. 212, 
96 Ct. Cis. 438.

No. 216. A. W. Stickle  & Co. v. Interstate  Com -
mer ce  Commis si on . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Tenth Circuit denied. Messrs. John B. Dudley and Duke 
Duvall for petitioner. Messrs. Daniel W. Knowlton and 
Francis A. Silver for respondent. Reported below: 128 
F. 2d 155.

No. 217. Ohio  ex  rel . Lien , Super intendent  of  
Banks , v . Metropolit an  Life  Insura nce  Co . October 
12, 1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Sixth Circuit denied. Messrs. 
Thomas J. Herbert, Attorney General of Ohio, and George
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R. Effler for petitioner. Mr. Frank Ewing for respondent. 
Reported below: 127 F. 2d 297.

No. 219. Picar d , Admi nis trat or , et  al . v . Unite d  
Aircra ft  Corp . October 12, 1942. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Messrs. George I. Haight and M. K. 
Hobbs for petitioners. Messrs. Drury W. Cooper and C. 
Blake Townsend for respondent. Reported below: 128 
F. 2d 632.

No. 220. Trinity  Corpor ation  v . Comm is si oner  of  
Internal  Revenue . October 12,1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. Robert Ash for petitioner. Assist-
ant Solicitor General Cox, Assistant Attorney General 
Clark, and Messrs. Sewall Key, Samuel H. Levy, Newton 
K. Fox, and Archibald Cox for respondent. Reported be-
low: 127 F. 2d 604.

No. 222. Rose  v . Unite d  States . October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Tenth Circuit denied. Mr. Edward M. 
Box for petitioner. Assistant Solicitor General Cox, As- 
sistant Attorney General Clark, and Messrs. Sewall Key 
and Ellis N. Slack for the United States. Reported below: 
128 F. 2d 622.

No. 223. Pandolfo  v . United  Stat es . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit denied. Mr . Justi ce  
Dougl as  took no part in the consideration or decision of 
this application. Mr. James M. Hervey for petitioner. 
Assistant Solicitor General Cox, Assistant Attorney Gen-
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eral Berge, and Mr. Oscar A. Provost for the United States. 
Reported below: 128 F. 2d 917.

No. 224. Wiggins  v . Kennard . October 12, 1942. 
Petition for writ of certiorari to the Supreme Court of 
Missouri denied. Messrs. Daniel N. Kirby and Harry W. 
Kroeger for petitioner. Mr. Paul Bakewell, Jr. for re-
spondent. Reported below: 349 Mo. 283, 160 S. W. 2d 
706.

No. 227. Great  South ern  Trucki ng  Co. v. National  
Labor  Rela tio ns  Board . October 12,1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fourth Circuit denied. Messrs. Thomas C. Guthrie and 
E. T. Mcllvaine for petitioner. Solicitor General Fahy 
and Messrs. Valentine Brookes, Robert B. Watts, Ernest 
A. Gross, and Ralph Winkler for respondent. Reported 
below: 127 F. 2d 180.

No. 228. Schram , Receiver , v . Coyne . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Sixth Circuit denied. Messrs. Robert 
S. Marx, Frank E. Wood, and George P. Barse for peti-
tioner. Mr. Harry C. Bulkley for respondent. Reported 
below: 127 F. 2d 205.

No. 229. Alabama  Power  Co . v . Federal  Power  Com -
missi on . October 12, 1942. Petition for writ of certio-
rari to the U. S. Court of Appeals for the District of Co-
lumbia denied. Messrs. H. C. Kilpatrick, P. W. Turner, 
Walter Bouldin, and William M. Moloney for petitioner. 
Solicitor General Fahy, Assistant Attorney General Shea, 
and Messrs. Richard J. Connor and Charles V. Shannon 
for respondent. Reported below: 128 F. 2d 280.
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No. 230. Estat e  of  Anderson  et  al . v . Commis si oner  
of  Inter nal  Revenue . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied. Messrs. Marshall P. Madison, Fran-
cis R. Kirkham, and Sigvald Nielson for petitioners. So-
licitor General Fahy, Assistant Attorney General Clark, 
and Messrs. Sewall Key and Harry Marselli for respond-
ent. Reported below: 126 F. 2d 46.

No. 231. Hawai ian  Gas  Products , Ltd . v . Commi s -
sioner  of  Internal  Reve nue . October 12, 1942. Pe-
tition for writ of certiorari to the Circuit Court of Ap-
peals for the Ninth Circuit denied. Messrs. Robbins Bat- 
tell Anderson and Lee P. Warren for petitioner. As- 
sistant Solicitor General Cox, Assistant Attorney General 
Clark, and Messrs. Sewall Key and Joseph M. Jones for 
respondent. Reported below: 126 F. 2d 4.

No. 232. Kelley  et  al . v . Everglad es  Drainage  Dis -
trict . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit 
denied. Mr. Miller Walton for petitioners. Messrs. 
John D. McCall and M. Lewis Hall for respondent. Re-
ported below: 127 F. 2d 808.

No. 233. Washer , Executor , v . Commis si oner  of  
Inter nal  Reve nue . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit denied. Mr. Eugene L. Garey for peti-
tioner. Solicitor General Fahy, Assistant Attorney Gen-
eral Clark, and Messrs. Sewall Key, Arnold Raum, and 
L. W. Post for respondent. Reported below: 127 F. 2d 
446.
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No. 239. Rheinstr om , Executor , v . Conno r , Col -
lector  of  Internal  Revenue ; and

No. 240. First  Nation al  Bank , Truste e , v . Connor , 
Collector  of  Internal  Revenue . October 12, 1942. 
Petition for writs of certiorari to the Circuit Court of 
Appeals for the Sixth Circuit denied. Messrs. Jerome 
Goldman, Thomas C. Lavery, and A. Julius Freiberg for 
petitioners. Solicitor General Fahy, Assistant Attorney 
General Clark, and Messrs. Sewall Key, Samuel H. Levy, 
and Paul S. McMahon for respondent. Reported below: 
125 F. 2d 790.

No. 241. Kansas  City  Life  Insurance  Co . v . Parfe t , 
Admi nis trator . October 12, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. Messrs. Morrison Shafroth, W. W. 
Grant, Henry W. Toll, and Charles H. Haines, Jr. for pe-
titioner. Mr. A. D. Quaintance for respondent. Re-
ported below: 128 F. 2d 361.

No. 243. General  Radio  Co . v . Allen  B. Du Mont  
Laborat ories , Inc . October 12, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Messrs. Dean S. Edmonds, R. Morton 
Adams, and George E. Faithfull for petitioner. Messrs. 
Samuel E. Darby, Jr. and Floyd H. Crews for respond-
ent. Reported below: 129 F. 2d 608.

No. 249. Ouerba cker  v. Henderson  County . Oc-
tober 12, 1942. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Fourth Circuit denied. Mr. 
Henry E. McElwain, Jr. for petitioner. Mr. Kester Wal-
ton for respondent. Reported below: 126 F. 2d 309.
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No. 251. Katz  Underwear  Co . v . Unite d  States . 
October 12, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Mr. Prew Savoy for petitioner. Solicitor General Fahy, 
Assistant Attorney General Clark, and Messrs. Sewall 
Key and J. Louis Monarch for the United States. Re-
ported below: 127 F. 2d 965.

No. 252. National  Protecti ve  Insurance  Co . v . 
Comm issio ner  of  Internal  Revenue . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Eighth Circuit denied. Mr. James 
P. Aylward for petitioner. Solicitor General Fahy, As-
sistant Attorney General Clark, and Messrs. Sewall Key, 
Edward H. Horton, and Harry Marselli for respondent. 
Reported below: 128 F. 2d 948.

No. 253. Will iams  v . United  States . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied. Mr. Joseph 
A. Padway for petitioner. Solicitor General Fahy, As-
sistant Attorney General Clark, and Messrs. Sewall Key 
and Alvin J. Rockwell and Miss Helen R. Carloss for the 
United States. Reported below: 126 F. 2d 129.

No. 256. Wilg ard  Realty  Co ., Inc . v . Comm is si oner  
of  Inte rnal  Revenue . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. Henry S. Fraser for peti-
tioner. Solicitor General Fahy, Assistant Attorney Gen-
eral Clark, and Messrs. Sewall Key and Harry Marselli 
and Miss Helen R. Carloss for respondent. Reported 
below: 127 F. 2d 514.
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No. 260. Mumfor de  v . United  States . October 12, 
1942. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia denied. Mr. 
George E. C. Hays for petitioner. Solicitor General Fahy, 
Assistant Attorney General Berge, and Mr. Oscar A. 
Provost for the United States. Reported below: 130 F. 
2d 411.

No. 261. Cain  v . Hutson  et  al . October 12, 1942. 
Petition for writ of certiorari to the United States Court of 
Appeals for the District of Columbia denied. Mr. Rossa 
F. Downing for petitioner. Mr. James J. Hayden for 
respondents. Reported below: 127 F. 2d 19.

Nos. 262, 263, and 264. Strob el  Steel  Const ructi on  
Co. v. State  Highway  Comm is si oner . October 12,1942. 
Petition for writs of certiorari to the Court of Errors and 
Appeals of New Jersey denied. Messrs. Lionel P. Kris- 
teller and Saul J. Zucker for petitioner. Mr. Joseph Lani-
gan for respondent. Reported below: 128 N. J. L. 379, 
25 A. 2d 903.

No. 266. Resear ch  Laboratori es , Inc . v . United  
Stat es . October 12,1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
denied. Mr. Alexander G. Barry for petitioner. Solici-
tor General Fahy, Assistant Attorney General Berge, and 
Mr. Oscar A. Provost for the United States. Reported 
below: 126 F. 2d 42.

No. 271. Rogge  et  al ., Copartners , et  al . v . United  
States . October 12, 1942. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Ninth Circuit 
denied. Mr. Morgan J. Doyle for petitioners. Solicitor
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General Fahy, Assistant Attorney General Littell, and 
Mr. Vernon L. Wilkinson for the United States. Reported 
below: 128 F. 2d 800.

No. 274. Marsh all  et  al . v . Commi ss ioner  of  
Inter nal  Revenue . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit denied. Mr. Thomas C. Lavery for peti-
tioners. Solicitor General Fahy, Assistant Attorney Gen-
eral Clark, and Messrs. Sewall Key and Joseph M. Jones 
for respondent. Reported below: 128 F. 2d 741.

No. 276. Gonzales  et  al . v . California . October 12, 
1942. Petition for writ of certiorari to the Supreme Court 
of California denied. Mr. Leo R. Friedman for petition-
ers. Mr. Earl Warren, Attorney General of California, 
for respondent. Reported below: 20 Cal. 2d 165, 124 P. 
2d 44.

No. 277. Petre lli  v . United  States . October 12, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Eighth Circuit denied. Mr. Bryan 
Purteet for petitioner. Solicitor General Fahy, Assistant 
Attorney General Berge, and Mr. Oscar A. Provost for the 
United States. Reported below: 129 F. 2d 101.

No. 279. Dubuqu e  Fire  & Marine  Insurance  Co. v. 
Reynolds  Co., Inc . et  al . October 12,1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. Mr. Hugh Q. Buck for petitioner. 
Reported below: 128 F. 2d 665.

No. 282. Mason  et  ux . v . Commi ssione r  of  Inter nal
Revenue . October 12, 1942. Petition for writ of cer- 

503873—13------ 19
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tiorari to the Circuit Court of Appeals for the Sixth Circuit 
denied. Mr. Victor C. Swearingen for petitioners. Solic-
itor General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key, A. F. Prescott, S. Dee Hanson, and 
Robert L. Stern for respondent. Reported below: 125 
F. 2d 540.

No. 285. Perry  v . Baumann  et  al . October 12,1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Ninth Circuit denied. Mr. Reuben G. Hunt 
for petitioner. Reported below: 128 F. 2d 727.

No. 287. Higgin s  v . Commiss ioner  of  Internal  Rev -
enue . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the First Circuit de-
nied. Messrs. Lawrence E. Green and George E. Ray for 
petitioner. Solicitor General Fahy, Assistant Attorney 
General Clark, and Messrs. Sewall Key, J. Louis Monarch, 
and Morton K. Rothschild for respondent. Reported be-
low: 129 F. 2d 237.

No. 290. Buckley  v . Dist rict  of  Colum bia . October 
12, 1942. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia de-
nied. M. Edward Buckley, Jr., pro se. Messrs. Richmond 
B. Keech and Vernon E. West for respondent. Reported 
below: 128 F. 2d 17.

No. 291. Mc Sweeney , Admini stratri x , v . Pruden -
tia l  Insurance  Co. October 12,1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Mr. Douglas McKay for petitioner. Mr. 
Robert McC. Figg, Jr, for respondent. Reported below: 
128 F, 2d 660.
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No. 292. Neher  v . Harw ood , Postmast er . October 
12,1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Mr. Walter H. 
Maloney for petitioner. Solicitor General Fahy, Assistant 
Attorney General Shea, and Mr. Paul A. Sweeney for re-
spondent. Reported below: 128 F. 2d 846.

No. 293. Lebanon  Stee l  Foundry  v . National  Labor  
Relations  Board . October 12, 1942. Petition for writ 
of certiorari to the United States Court of Appeals for the 
District of Columbia denied. Messrs. H. Rank Bickel, Jr. 
and H. P. McFadden for petitioner. Solicitor General 
Fahy and Messrs. Robert B. Watts, Ernest A. Gross, and 
Morris P. Glushien for respondent. Reported below: 130 
F. 2d 404.

No. 294. Wiren  v. Shubert  Theat re  Corp , et  al . 
October 12, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Mr. Oscar B. Wiren for petitioner. Mr. William Klein for 
the Shubert Theatre Corporation et al.; and Mr. Louis 
Phillips for Paramount Pictures, Inc.,—respondents.

No. 297. Willkie  v. Commis sioner  of  Inter nal  Rev -
enue . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit de-
nied. Messrs. Wendell L. Willkie and Harold J. Gallagher 
for petitioner. Solicitor General Fahy, Assistant Attorney 
General Clark, and Messrs. Sewall Key, J. Louis Monarch, 
and Joseph M. Jones for respondent. Reported below: 
127 F. 2d 953.

No. 301. Thomson , Truste e , et  al . v . Hicks  et  al . 
October 12, 1942. Petition for writ of certiorari to the
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Circuit Court of Appeals for the Seventh Circuit denied. 
Messrs. William T. Faricy, William B. Hale, and Otis 
Lowell Hastings for petitioners. Mr. Roy F. Hall for re-
spondents. Reported below: 127 F. 2d 1001.

No. 302. Faber , Executr ix , et  al . v . Triump h  Ex -
plos ives , Inc . et  al . October 12, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Messrs. Spencer B. Michael, George H. 
Wallace, and Charles B. Cannon for petitioners. Mr. 
Harold F. Watson for respondents. Reported below: 128 
F. 2d 444.

No. 304. Martin  Brothers  Box  Co. v. National  
Labor  Relati ons  Board . October 12, 1942. Petition 
for writ of certiorari to the Circuit Court of Appeals 
for the Seventh Circuit denied. Mr. Nolan Boggs for pe-
titioner. Solicitor General Fahy and Messrs. Richard S. 
Salant, Robert B. Watts, Ernest A. Gross, and Morris P. 
Glushien for respondent. Reported below: 130 F. 2d 
202.

No. 305. Thom as  et  al . v . El  Dorado  Irrigation  Dis -
trict . October 12, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit de-
nied. Mr. W. Coburn Cook ior petitioners. Mr. Chellis 
M. Carpenter for respondent. Reported below: 126 F. 
2d 922.

No. 306. Miner , Success or  Trustee , v . Recons truc -
tion  Finance  Corporat ion . October 12, 1942. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Seventh Circuit denied. Mr. George Edward 
Leonard for petitioner. Solicitor General Fahy and 
Messrs. Robert L. Stern, Hans A. Klagsbrunn, and Wil-



OCTOBER TERM, 1942. 661

317U.S. Decisions Denying Certiorari.

Ham S. Allen for respondent. Reported below: 128 F. 
2d 242.

No. 308. Lofti n  et  al ., Rece ivers , v . Crowley ’s , Inc . 
October 12, 1942. Petition for writ of certiorari to the 
Supreme Court of Florida denied. Messrs. Russell L. 
Frink and Robert H. Anderson for petitioners. Reported 
below: 8 So. 2d 909.

No. 309. Aktieb olaget  Separa tor  v . Comm is si oner  
of  Internal  Revenue . October 12, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Messrs. Benjamin A. Matthews 
and Harold Harper for petitioner. Solicitor General 
Fahy, Assistant Attorney General Clark, and Messrs. 
Sewall Key, J. Louis Monarch, and L. W. Post for re-
spondent. Reported below: 128 F. 2d 739.

No. 310. Lacy  v . Unite d  States . October 12, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. Mr. Frank J. Looney 
for petitioner. Solicitor General Fahy and Assistant At-
torney General Berge for the United States. Reported 
below: 128 F. 2d 912.

No. 312. De  Bardeleb en  Coal  Co ., Inc . v . Macomber , 
Administratrix . October 12, 1942. Petition for writ 
of certiorari to the Supreme Court of Louisiana denied. 
Mr. Richard B. Montgomery for petitioner. Mr. Alex. W. 
Swords for respondent. Reported below: 200 La. 633, 
8 So. 2d 624.

No. 315. Odland , Receiver , v . Fairmon t  Supp ly  Co . 
October 12, 1942. Petition for writ of certiorari to the 
Circuit Court, Marion County, West Virginia, denied.
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Mr. John F. Anderson and Harriet Buckingham and Mr. 
Ernest R. Bell for petitioner. Messrs. Eli Whitney Debe- 
voise and Robert C. Morris for respondent.

No. 318. Consolidated  Dist ribu tor s , Inc . v . At -
lanta . October 12, 1942. Petition for writ of certiorari 
to the Supreme Court of Georgia denied. Mr. George C. 
Spence for petitioner. Mr. J. C. Murphy for respondent. 
Reported below: 193 Ga. 853, 20 S. E. 2d 421.

No. 330. Goldblat t  Bros ., Inc . v . Unite d  State s . 
October 12, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Messrs. Nicholas J. Pritzker and Stanford Clinton for peti-
tioner. Solicitor General Fahy, Assistant Attorney Gen-
eral Clark, and Messrs. Sewall Key, J. Louis Monarch, and 
Joseph M. Jones for the United States. Reported below: 
128 F. 2d 576.

No. 331. Wood  v . Federal  Land  Bank  of  Omaha  et  al . 
October 12, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied 
Mr. William Lemke for petitioner. Messrs. J. C. Pryoi 
and C. A. Sorensen for respondents. Reported below: 
129 F. 2d 89.

No. 333. Thomps on , Trust ee , v . Gallie n  et  al . Oc-
tober 12,1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Mr. Fred. 
G. Hudson, Jr. for petitioner. Reported below: 127 F. 
2d 664.

No. 334. Mingori  et  al . v . Broderick , Collector  of  
Internal  Reve nue . October 12, 1942. Petition for
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writ of certiorari to the Circuit Court of Appeals for the 
Tenth Circuit denied. Mr. Jeff A. Robertson for peti-
tioners. Solicitor General Fahy, Assistant Attorney 
General Clark, and Messrs. Sewall Key, J. Louis Monarch, 
and Newton K. Fox for respondent. Reported below: 
128 F. 2d 996.

No. 335. Aetna  Insu ranc e  Co . v . Jeff cott . October 
12, 1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Messrs. 
D. Roger Englar, Leonard J. Matteson, and George S. 
Brengle for petitioner. Messrs. George C. Sprague and 
John Tilney Carpenter for respondent. Reported below: 
129 F. 2d 582.

No. 339. New  Rochelle  v . West chest er  Electric  
Railroad  Co . et  al . October 12,1942. Petition for writ 
of certiorari to the Supreme Court of New York denied. 
Mr. Charles S. Rhyne for petitioner. Mr. Alfred T. Davi-
son for respondents. Reported below: 262 App. Div. 961, 
30 N. Y. S. 2d 495; 288 N. Y. 571, 42 N. E. 2d 23.

No. 340. Doehle r  Metal  Furni ture  Co ., Inc . v . 
Warren , Comptro ller  Genera l . October 12,1942. Pe-
tition for writ of certiorari to the United States Court of 
Appeals for the District of Columbia denied. Mr. Nathan 
Boone Williams for petitioner. Solicitor General Fahy, As- 
sistant Attorney General Shea, and Mr. Paul A. Sweeney 
for respondent. Reported below: 129 F. 2d 43.

No. 341. Pacific  South we st  Realty  Co . v . Commis -
si oner  of  Internal  Revenue . October 12, 1942. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit denied. Messrs. John B. Milliken,
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L. A. Luce, and Claude I. Parker for petitioner. Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key and Morton K. Rothschild for re-
spondent. Reported below: 128 F. 2d 815.

No. 344. Continent al  Disti lling  Corp . v . Con -
necticu t  Impor ting  Co . October 12,1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. Raymond E. Hackett for peti-
tioner. Messrs. Arthur Klein and David S. Day for re-
spondent. Reported below: 129 F. 2d 651.

No. 345. National  Hospi tal  Servic e  Society , Inc . v . 
Jorda n , Superi ntendent  of  Insuran ce . October 12, 
1942. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia denied. Mr. 
Cornelius H. Doherty for petitioner. Messrs. Richmond 
B. Keech and Vernon E. West for respondent. Reported 
below: 128 F. 2d 460.

No. 347. Kalb  v . VmjLcyw Manufact uring  Acce pt -
ance  Corp . October 12, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Mr. Elmer McClain for petitioner. Mr. 
David Charness for respondent. Reported below: 127 F. 
2d 511.

No. 351. Stein  et  al . v . Delano , Comptr oll er  of  the  
Currency , et  al . October 12,1942. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Messrs. Saul J. Zucker and Lionel P- 
Kristeller for petitioners. Mr. John F. Anderson for 
respondents. Reported below: 130 F. 2d 870.
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No. 356. Andrews , Trustee  in  Bankruptcy , v . Met -
rop olitan  Jockey  Club  et  al . October 12, 1942. Peti-
tion for writ of certiorari to the Supreme Court of New 
York denied. Messrs. Horace M. Gray and Charles E. 
Wythe for petitioner. Messrs. Joseph S. Auerbach, Mar-
tin A. Schenck, and Harold C. McCollom for respondents. 
Reported below: 262 App. Div. 861, 29 N. Y. S. 2d 149; 
288 N. Y. 673,43 N. E. 2d 75.

No. 259. Reeves , Comm is si oner  of  Revenue , v . Wil -
liams on , Truste e . See ante, p. 593.

No. 362. Moses  v . Hunter , Warden . October 19, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Tenth Circuit denied. Joseph 
E. Moses, pro se. Solicitor General Fahy and Assistant 
Attorney General Berge for respondent. Reported be-
low: 129 F. 2d 279.

No. 368. Bell  v . Unite d  States . October 19, 1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. Robert Vivion Bell, 
pro se. Solicitor General Fahy for the United States. 
Reported below: 129 F. 2d 290.

No. 382. Mc Donal d  et  al . v . Hudsp eth , Warden . 
October 19, 1942. Motion for leave to proceed in forma 
pauperis granted. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Tenth Circuit denied. 
Walter McDonald and Otto Barnowski, pro se. Solicitor 
General Fahy and Assistant Attorney General Berge for 
respondent. Reported below: 129 F. 2d 196.
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No. 384. Mahaf fey  v . Hudsp eth , Warden . October 
19, 1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit denied. Clarence E. Ma-
haffey, pro se. Solicitor General Fahy and Assistant At-
torney General Berge for respondent. Reported below: 
128 F. 2d 940.

No. 314. Lakes ide  Irrigati on  Co ., Inc . v . Commis -
sio ner  of  Inter nal  Revenue . October 19, 1942. The 
motion to defer consideration of the petition for writ of 
certiorari is denied. The petition for writ of certiorari to 
the Circuit Court of Appeals for the Fifth Circuit is also 
denied. Mr. Camden R. McAtee for petitioner. Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key and Samuel H. Levy for respondent. 
Reported below: 128 F. 2d 418.

No. 364. Bunn  v . Atlanta . October 19,1942. Peti-
tion for writ of certiorari to the Court of Appeals of Georgia, 
denied on the ground that it does not appear from the 
record that application therefor was made within the 
time provided by law. § 8 (a), Act of February 13,1925 
(43 Stat. 936, 940), 28 U. S. C., § 350. Mr. Hal Lindsay 
for petitioner. Messrs. J. C. Murphy and Frank A. 
Hooper, Jr. for respondent. Reported below: 67 Ga. App. 
147, 19 S. E. 2d 553.

No. 372. Fox v. Unite d  States . October 19, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit denied. Mr . Justic e  Murp hy  
and Mr . Just ice  Jackson  took no part in the considera-
tion or decision of this application. Mr. Abraham L. 
Freedman for petitioner. Solicitor General Fahy, Assist-
ant Attorney General Berge, and Messrs. Robert S. Er-
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dahl, Andrew F. Oehmann, and Archibald Cox for the 
United States. Reported below: 130 F. 2d 56.

No. 122. Kravitz  v . State  of  New  York . October 19, 
1942. Petition for writ of certiorari to the Court of Ap-
peals of New York denied. Mr. Jacob W. Friedman for 
petitioner. Reported below: 287 N. Y. 475, 41 N. E. 
2d 61.

No. 199. Crain  et  al ., Trust ees , v . Unite d  States . 
October 19, 1942. Petition for writ of certiorari to the 
Court of Claims denied. Mr. Geo. E. H. Goodner for peti-
tioners. Solicitor General Fahy, Assistant Attorney Gen-
eral Clark, and Messrs. Sewall Key and J. Louis Monarch 
for the United States. Reported below: 96 Ct. Cis. 443, 
44 F. Supp. 321.

No. 337. Tokatyan  v . Chopnic k . October 19, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Mr. Benjamin Pep-
per for petitioner. Mr. Benjamin Howe Conner for re-
spondent. Reported below: 128 F. 2d 521.

No. 343. Thomps on  v . Georgia . October 19, 1942. 
Petition for writ of certiorari to the Court of Appeals of 
Georgia denied. Mr. Thomas Howell Scott for peti-
tioner. Reported below: 67 Ga. App. 240, 19 S. E. 2d 
777.

No. 346. Stonewal l  Cotton  Mills , Inc . v . National  
Labor  Relatio ns  Board . October 19, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. Messrs. William H. Watkins and 
P• H. Eager, Jr. for petitioner. Solicitor General Fahy and



668 OCTOBER TERM, 1942.

Decisions Denying Certiorari. 317 U.S.

Messrs. Richard S. Salant, Robert B. Watts, Ernest A. 
Gross, and Morris P. Glushien for respondent. Reported 
below: 129 F. 2d 629.

No. 348. Hill ey  v. Spiv ey , Sherif f . October 19, 
1942. Petition for writ of certiorari to the Court of Crim-
inal Appeals of Texas denied. Mr. Hayden C. Covington 
for petitioner. Reported below: 162 S. W. 2d 428.

No. 349. Largent  v . Reeves , City  Marshal . October 
19, 1942. Petition for writ of certiorari to the Court of 
Criminal Appeals of Texas denied. Mr. Hayden C. Cov-
ington for petitioner. Reported below: 162 S. W. 2d 419.

No. 350. Killam  v . Flores ville . October 19, 1942. 
Petition for writ of certiorari to the Court of Criminal 
Appeals of Texas denied. Mr. Hayden C. Covington for 
petitioner. Reported below: 162 S. W. 2d 426.

No. 353. Hil lme r , Represent ative  of  Credit ors  of  
Chicago  Bank  of  Commerce , v . Bendix . October 19, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied. Mr. George 
Edward Leonard for petitioner. Mr. G. A. Farabaugh for 
respondent. Reported below: 127 F. 2d 759.

No. 357. Indus tri al  Board  of  the  State  of  New  
York  v. New  York  Central  Railr oad  Co . October 19, 
1942. Petition for writ of certiorari to the Supreme Court, 
Appellate Division, of New York, denied. Messrs. John 
J. Bennett, Jr., Attorney General of New York, and Jo-
seph A. McLaughlin, Assistant Attorney General, for peti-
tioner. Messrs. Robert E. Whalen and Charles E. Nichols
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for respondent. Reported below: 263 App. Div. 461, 33 
N. Y. S. 2d 531; 288 N. Y. 719,43 N. E. 2d 97.

No. 363. Brackin  v . United  State s . October 19, 
1942. Petition for writ of certiorari to the Court of 
Claims denied. Mr. Geo. E. H. Goodner for petitioner. 
Solicitor General Fahy, Assistant Attorney General Clark, 
and Messrs. Sewall Key and J. Louis Monarch and Mrs. 
Elizabeth B. Davis for the United States. Reported be-
low: 96 Ct. Cis. 457,44 F. Supp. 327.

No. 371. Califor nia  v . Anglim , U. S. Colle ctor  of  
Internal  Reve nue . October 19, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied. Messrs. Earl Warren, Attorney 
General of California, H. H. Linney, Assistant Attorney 
General, Lucas E. Kilkenny, and Adrian A. Kragen, Dep-
uty Attorneys General, for petitioner. Solicitor Gen-
eral Fahy, Assistant Attorney General Clark, and Messrs. 
Sewall Key, Alvin J. Rockwell, and Archibald Cox for re-
spondent. Reported below: 129 F. 2d 455.

No. 374. United  Enterpri ses , Inc . v . Dubey  et  al . 
October 19, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Theodore Lockyear for petitioner. Messrs. J. Tom 
Watson, Attorney General of Florida, and Joseph E. Gil-
len, Assistant Attorney General, for respondents. Re-
ported below: 128 F. 2d 843.

Nos. 375 and 376. Howell  et  al . v . Chica go , Wil -
mington  & Franklin  Coal  Co ., Inc ., et  al . October 
19, 1942. Petition for writs of certiorari to the Circuit
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Court of Appeals for the Seventh Circuit denied. Messrs. 
W. F. Weeks, Chas. F. Potter, and Frank Bezoni for peti-
tioners. Messrs. Fred H. Kelly and Thurlow G. Essing- 
ton for respondents. Reported below: 127 F. 2d 1006, 
1010.

No. 377. Ronning  Machinery  Co . et  al . v . Cater -
pillar  Tractor  Co . October 19, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sev-
enth Circuit denied. Mr. Harker H. Hittson for peti-
tioners. Mr. Chas. M. Fryer for respondent. Reported 
below: 129 F. 2d 70.

No. 378. Porter  et  al  v . Cooke  et  al ., Executors , 
et  al . October 19, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit de-
nied. Messrs. Luke E. Hart and William J. Dempsey for 
petitioners. Reported below: 127 F. 2d 853.

No. 379. Title  Insurance  & Trust  Co . v . Mabry , 
Execut or , et  al . October 19, 1942. Petition for writ 
of certiorari to the District Court of Appeal, Second Ap-
pellate District, of California, denied. Messrs. Louis W. 
Myers and Pierce Works for petitioner. Messrs. Gurney 
E. Newlin and Allen W. Ashburn for Harry C. Mabry, Ex-
ecutor; and Mr. William C. Mathes, pro se,—respond-
ents. Reported below: 51 Cal. App. 2d 245, 124 P. 2d 
659.

No. 380. Kausal  v . 79th  and  Escan aba  Corpora -
tion . October 19, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit de-
nied. Messrs. Charles Bushnell Fullerton and Harold V. 
Snyder for petitioner. Mr. John A. Bussian for respond-
ent. Reported below : 129 F. 2d 173.
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No. 383. Barnhart  et  al . v . Western  Maryland  
Railway  Co . October 19, 1942. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Mr. Isaac Lobe Straus for petitioners. 
Messrs. Eugene S. Williams, Walter C. Capper, William 
Stanley, and William D. Donnelly for respondent. Re-
ported below: 128 F. 2d 709.

Nos. 389 and 390. Bord  v . Unite d  States . October 
26, 1942. Motion for leave to proceed further in forma 
pauperis granted. Petition for writs of certiorari to the 
U. S. Court of Appeals for the District of Columbia denied. 
Mr. John H. Burnett for petitioner. Solicitor General 
Fahy, Assistant Attorney General Berge, and Mr. Oscar 
A. Provost for the United States. Reported below: 133 
F. 2d 213.

No. 407. Woolworth  v . Kans as  et  al . October 26, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Supreme 
Court of Kansas denied. Allen B. Woolworth, pro se. 
Reported below: 148 Kan. 180.

No. 393. Barry  et  al . v . Chrysle r  Corporat ion  et  
al . October 26, 1942. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit 
denied. Mr . Justice  Roberts  took no part in the con-
sideration or decision of this application. Messrs. Patrick 
J. Lucey and Gerald G. Barry for petitioners. Mr. Frank 
Parker Davis for respondents. Reported below: 128 F. 
2d 618.

No. 403. Phoenix  Finance  Corp . v . Iowa -Wisconsi n  
Bridge  Co . October 26, 1942. Petition for writ of certi-
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orari to the Supreme Court of Delaware denied. Mr . 
Justice  Dougla s took no part in the consideration or 
decision of this application. Mr. James R. Morford for 
petitioner. Messrs. Fred A. Ontjes and Wm. C. Green 
for respondent. Reported below: 41 Del. 527, 25 A. 2d 
383.

No. 286. Mahogany  Associ ation , Inc ., et  al . v . Black  
& Yates , Inc ., et  al . October 26, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Third Circuit denied. Messrs. William P. McCool and 
Arthur G. Logan for petitioners. Messrs. Harry D. Nims, 
Hugh M. Morris, Minturn de S. Verdi, and Wallace H. 
Martin for respondents. Reported below: 129 F. 2d 
227.

No. 365. Kruse , Administ ratri x , et  al . v . New  Eng -
land  Fish  Co. of  Oregon  et  al . October 26,1942. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit denied. Messrs. William P. Lord 
and Ben Anderson for petitioners. Mr. E. G. Dobrin for 
respondents. Reported below: 127 F. 2d 648.

No. 370. Dill  Manufacturing  Co . v . Goff  et  al . 
October 26, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Sixth Circuit denied. 
Messrs. Arthur J. Hudson and W. E. Williams for peti-
tioner. Mr. Albert L. Ely for respondents. Reported 
below: 125 F. 2d 676.

No. 386. Borup  et  al . v . The  Ulys se s  et  al . October 
26, 1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Mr. 
Lyman Stansky for petitioners. Mr. Joseph K. Inness for 
respondents. Reported below: 130 F. 2d 381.
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No. 391. Levine  v . Levine . October 26, 1942. Peti-
tion for writ of certiorari to the Supreme Court of New 
York denied. Mr. Jesse Climenko for petitioner. Mr. 
Samuel Hoffman for respondent. Reported below: 264 
App. Div. 770, 35 N. Y. S. 2d 765; 288 N. Y. 680, 43 N. E. 
2d 79.

No. 392. Daggett  et  al . v . Commis si oner  of  Inter nal  
Revenue . October 26, 1942. Petition for writ of certi-
orari to the Circuit Court of Appeals for the Ninth Circuit 
denied. Mr. Northcutt Ely for petitioners. Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key and J. Louis Monarch and Miss Louise 
Foster for respondent. Reported below: 128 F. 2d 568. •

No. 395. Time , Incorpor ated , v . Viobin  Corporation . 
October 26, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Mr. Frederick H. Wood for petitioner. Reported below: 
128 F. 2d 860.

No. 397. General  Porcela in  Enameling  & Manu -
fact urin g  Co. v. Ceramic  Proces s  Co . October 26,1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Mr. Max W. Zabel 
for petitioner. Mr. Edmund P. Wood for respondent. 
Reported below: 129 F. 2d 803.

No. 400. Linen  Thread  Co ., Ltd . v . Helverin g , 
Commis sion er  of  Internal  Revenue . October 26, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Mr. Prew 
Savoy for petitioner. Solicitor General Fahy, Assistant 
Attorney General Clark, and Messrs. Sewall Key, J. Louis 

503873—43------ 50
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Monarch, and L. W. Post for respondent. Reported 
below: 128 F. 2d 166.

No. 401. Parts  Manuf actu rin g  Corp . v . Lynch , 
Specia l  Agent , et  al . October 26, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. Irving R. Kaufman for peti-
tioner. Solicitor General Fahy and Assistant Attorney 
General Berge for respondents. Reported below: 129 F. 
2d 841.

No. 402. James  Heddon ’s Sons  v . Mill sit e Stee l  
& Wire  Works , Inc . October 26, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit denied. Messrs. Samuel W. Banning and 
Ephraim Banning for petitioner. Mr. L. W. Bugbee, Jr. 
for respondent. Reported below: 128 F. 2d 6.

No. 404. Shultz  et  al ., Co -Execut ors , v . Manuf ac -
turers  & Traders  Trus t  Co ., Co -Execut or , et  al . Oc-
tober 26, 1942. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit denied. Mr. 
Ellsworth C. Alvord for petitioners. Messrs. Harold R. 
Medina, Louis L. Babcock, and Noel S. Symons for Manu-
facturers & Traders Trust Co. et al.; and Mr. John W. 
Drye, Jr. for Thomas C. Eastman et al.,—respondents. 
Reported below: 128 F. 2d 889.

No. 408. Pres ton  v . Bunker  Hill  State  Bank  et  al . 
October 26, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Tenth Circuit denied. 
Messrs. 0. B. Martin and Albert L. Orr for petitioner. 
Messrs. Hayes McCoy and R. 0. Mason for respondents. 
Reported below: 128 F. 2d 162.
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No. 409. Unite d  States  Gauge  Co . v . Penn  Electric  
Swit ch  Co . October 26, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Messrs. James A. Hoffman and William 
A. Strauch for petitioner. Messrs. W. P. Bair and Will 
Freeman for respondent. Reported below: 120 F. 2d 
166.

No. 410. Lydia  E. Pinkh am  Medicine  Co. v. Com -
miss ioner  of  Internal  Reve nue . October 26, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the First Circuit denied. Messrs. Joseph W. 
Worthen and Erland B. Cook for petitioner. Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key and J. Louis Monarch for respondent. 
Reported below: 128 F. 2d 986.

No. 411. May  et  al . v . John  M. Parker  Co., Inc . Oc-
tober 26, 1942. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Fifth Circuit denied. 
Messrs. J. L. Roberson and W. W. Venable for petitioners. 
Mr. John D. Miller for respondent. Reported below: 128 
F. 2d 1020.

No. 412. Howel l  et  al  v . Couch , doing  busines s  as  
Couch  Manuf acturin g  Co . October 26, 1942. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Fifth Circuit denied. Mr. Francis G. Boswell for 
petitioners. Mr. Charles R. Fenwick for respondent. 
Reported below: 127 F. 2d 975.

No. 417. Bachmann  v . New  York  City  Tunnel  
Authority . October 26, 1942. Petition for writ of cer-
tiorari to the Supreme Court of New York denied. Mr.
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David Friederiberg for petitioner. Messrs. William C. 
Chanler and Paxton Blair for respondent. Reported 
below: 263 App. Div. 945, 33 N. Y. S. 2d 812; 288 N. Y. 
707,43 N. E. 2d 91.

No. 213. Southern  Pacif ic  Co . v . Haight . Novem-
ber 9, 1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. Messrs. 
George R. Freeman, William H. Devlin, A. I. Diepen-
brock, and Horace B. Wulff for petitioner. Mr. John D. 
Costello for respondent Reported below: 126 F. 2d 
900.

No. 394. National  Labor  Relations  Board  v . Ex -
pres s  Publis hing  Co . November 9,1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. Solicitor General Fahy and Mr. 
Robert B. Watts for petitioner. Mr. Leroy G. Denman 
for respondent. Reported below: 128 F. 2d 690.

No. 414. Chattanooga  Bakery , Inc . v . National  
Labor  Relati ons  Board . November 9, 1942. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Sixth Circuit denied. Mr. Cecil Sims for petitioner. 
Solicitor General Fahy and Messrs. Robert B. Watts, 
Ernest A. Gross, and Morris P. Glushien for respondent. 
Reported below: 127 F. 2d 201.

No. 416. Beland  v . United  Stat es . November 9, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Charles Beland, 
pro se. Solicitor General Fahy, Assistant Attorney Gen-
eral Berge, and Mr. Valentine Brookes for the United 
States. Reported below: 128 F. 2d 795.
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No. 419. R. Simp son  & Co., Inc . v . Commis si oner  
of  Internal  Revenue . November 9, 1942. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Mr. Gerald Donovan for 
petitioner. Solicitor General Fahy, Assistant Attorney 
General Clark, and Messrs. Sewall Key and J. Louis Mon-
arch for respondent. Reported below: 128 F. 2d 742.

No. 425. Manion  v . Michigan  et  al . November 
9, 1942. Petition for writ of certiorari to the Supreme 
Court of Michigan denied. Mr. Eugene F. Black for pe-
titioner. Mr. Herbert J. Rushton, Attorney General of 
Michigan, for respondents. Reported below: 303 Mich. 1, 
5N. W. 2d 527.

No. 428. Tate , Truste e in  Bankruptcy , et  al . v . 
Hoover . November 9, 1942. Petition for writ of cer-
tiorari to the Supreme Court of Pennsylvania denied. 
Mr. Thomas M. Lewis for petitioners. Mr. W. L. Pace for 
respondent. Reported below: 345 Pa. 19,26 A. 2d 665.

No. 431. H. T. Poindext er  & Sons  Merchandise  Co . 
v. United  States . November 9,1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. Meredith M. Daubin for petitioner. 
Solicitor General Fahy, Assistant Attorney General Clark, 
and Messrs. Sewall Key and J. Louis Monarch for the 
United States. Reported below: 128 F. 2d 992.

No. 432. Pers en , Ancill ary  Adminis trator , v . Na -
tional  City  Co . November 9, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sec-
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ond Circuit denied. Mr. Wilbur W. Chambers for peti-
tioner. Mr. Joseph M. Proskauer for respondent. Re-
ported below: 129 F. 2d 326.

No. 433. Terminal  Railroad  Ass ociation  v . Miller , 
Admini stratri x . November 9,1942. Petition for writ of 
certiorari to the Supreme Court of Missouri denied. 
Messrs. Carleton S. Hadley, Louis A. McKeown, and Arnot 
L. Sheppard for petitioner. Messrs. Mark D. Eagleton 
and Roberts P. Elam for respondent. Reported below : 349 
Mo. 944,163 S. W. 2d 1034.

No. 434. Sweeney  v . Patterso n , trading  as  the  
Washingt on  Time s -Herald , et  al . November 9, 1942. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. Messrs. 
John O’Connor and William F. Cusick for petitioner. 
Messrs. R. H. Yeatman, 0. Max Gardner, Edgar Turling-
ton, and Morris L. Ernst for respondents. Reported be-
low: 128 F. 2d 457.

No. 443. Indiana  Gas  & Chem ical  Corp . v . Ken -
tucky  Natural  Gas  Corp . November 9, 1942. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit denied. Messrs. Paul Y. Davis and 
Frank C. Dailey for petitioner. Messrs. Harry T. Ice and 
Merle H. Miller for respondent. Reported below: 129 F. 
2d 17.

No. 413. California  ex  rel . Mc Colgan  v . Bruce . 
November 9, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Messrs. Earl Warren, Attorney General of California, and
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H. H. Linney, Assistant Attorney General, for petitioner. 
Mr. George B. Thatcher for respondent. Reported below: 
129 F. 2d 421.

No. 421. John  J. Fulton  Co . v . Federal  Trade  Com -
mis sion . November 9, 1942. Petition for writ of certi-
orari to the Circuit Court of Appeals for the Ninth Circuit 
denied. Mr. Zach Lamar Cobb for petitioner. Solicitor 
General Fahy, Assistant Attorney General Arnold, and 
Messrs. Charles H. Weston and W. T. Kelley for respond-
ent. Reported below : 130 F. 2d 85.

No. 430. Colonial  Oil  Co. v. American  Oil  Co . No-
vember 9,1942. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Fourth Circuit denied. Mr. 
Claude N. Sapp for petitioner. Mr. Pinckney L. Cain for 
respondent. Reported below: 130 F. 2d 72.

No. 442. Buckle y v . Judson . November 9, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Mr . Justice  Doug -
las  and Mr . Justice  Murphy  took no part in the consid-
eration or decision of this application. Messrs. Gordon 
Dean, Brien McMahon, and Walter Gallagher for peti-
tioner. Mr. Eli Whitney Debevoise for respondent. Re-
ported below: 130 F. 2d 174.

No. 415. Eyer  v. Brady , Warden . November 9,1942. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fourt Circuit denied. Mr. 0. Bowie Duckett, 
Jr. for petitioner. Reported below: 128 F. 2d 1012.
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No. 448. Flet cher  v . Maupin  et  al . November 9, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia de-
nied. Edmond C. Fletcher, pro se. Solicitor General Fahy 
for respondents. Reported below: 129 F. 2d 46.

Nos. 437,438, and 439. Halli day  et  al . v . Ohio  ex  rel . 
Squire , Superi ntendent  of  Banks , et  al . November 9, 
1942. Motion for leave to proceed in forma pauperis 
granted. Petitions for writs of certiorari to the Court of 
Appeals of Ohio denied. Robert W. Halliday, pro se. 
Mr. Edwin H. Chaney for respondents. Reported below: 
140 Ohio St. 337, 43 N. E. 2d 238.

No. 435. Hunsbe rger  v . Fischer  et  al . November 
9, 1942. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Superior 
Court of Pennsylvania denied. Mary M. Hunsberger, 
pro se. Reported below: 148 Pa. Super. 481,25 A. 2d 828.

No. 440. Earle  v . Illi nois  Central  Railr oad  Co . 
et  al . November 9, 1942. Motion for leave to proceed 
in forma pauperis granted. Petition for writ of cer-
tiorari to the Court of Appeals of Tennessee denied. Mr. 
William M. Hall for petitioner. Messrs. Marion G. 
Evans, Thomas A. Evans, Larry Creson, V. W. Foster, 
Chas. A. Helsell, and Clinton H. McKay for respondents. 
Reported below: 25 Tenn. App. 660,167 S. W. 2d 15.

No. 444. O’Keith  v . Johns ton , Warden . Novem-
ber 9, 1942. Motion for leave to proceed in forma pau-
peris granted. Petition for writ of certiorari to the Cir-
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cuit Court' of Appeals for the Ninth Circuit denied. 
Charles O’Keith, pro se. Solicitor General Fahy, Assistant 
Attorney General Berge, and Mr. Oscar A. Provost for re-
spondent. Reported below: 129 F. 2d 889.

No. 451. Baker  v . Hunter  (Success or  to  Huds -
pet h ), Warden . November 16, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. Mr. A. G. Bush for petitioner. Solicitor 
General Fahy, Assistant Attorney General Berge, and 
Messrs. Oscar A. Provost and Andrew F. Oehmann for 
respondent. Reported below: 129 F. 2d 779.

No. 456. Air  Reduction  Co ., Inc . v . Comm is si oner  
of  Internal  Reve nue . November 16, 1942. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Mr. Harry W. Forbes for 
petitioner. Solicitor General Fahy, Assistant Attorney 
General Clark, and Messrs. Sewall Key and J. Louis Mon-
arch for respondent. Messrs. Charles B. McInnis, Jacob 
Mertens, Jr., and G. Kibby Munson filed a brief on behalf 
of the Brown Shoe Co., Inc., as amicus curiae, in support 
of the petition. Reported below: 130 F. 2d 145.

No. 457. Westi ngho use  Electric  & Manufactu r -
ing  Co. v. Crosle y  Corpor ation . November 16, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit denied. Mr. Victor S. Beam 
for petitioner. Messrs. Samuel E. Darby, Jr. and Floyd 
H. Crews for respondent. Reported below: 130 F. 2d 
474.

No. 454. Aguilar  v . Standard  Oil  Co . of  New  Jers ey . 
November 16,1942. Petition for writ of certiorari to the
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Circuit Court of Appeals for the Second Circuit denied. 
Mr . Just ice  Roberts  took no part in the consideration or 
decision of this application. Mr. George J. Engelman for 
petitioner. Mr. Vernon S. Jones for respondent. Re-
ported below: 130 F. 2d 154.

No. 445. Posey  v . India na . November 16, 1942. 
The motion for leave to proceed in forma pauperis is 
granted. The petition for writ of certiorari to the Crimi-
nal Court, Lake County, Indiana is denied for the 
reason that it does not appear from the papers submitted 
that petitioner has exhausted state remedies by appealing 
to the highest court of the state the judgment sought to 
be reviewed. Under the law of Indiana the permission of 
the trial court to appeal as a poor person, which petitioner 
alleges was refused, does not appear to be*  necessary in 
order to take an effective appeal (see State ex rel. Rankin 
v. Worden, 40 N. E. 2d 970). Winston Posey, pro se.

No. 6. Schultz  v . Hudspet h , Warden . November 
16, 1942. The motion for leave to proceed in forma pau-
peris is granted. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Tenth Circuit denied. 
Charles Schultz, pro se. Solicitor General Fahy, Assistant 
Attorney General Berge, and Mr. W. Marvin Smith for 
respondent. Reported below: 123 F. 2d 729.

No. —, Original. Ex parte  Cecil  Wrigh t . See ante, 
p. 599.

No. 427. Bickley , doi ng  busines s  as  Bickl ey ’s  Auto  
Express , v . Pennsylvania  Public  Utility  Commis si on . 
November 23, 1942. Petition for writ of certiorari to the



683OCTOBER TERM, 1942

Decisions Denying Certiorari.317 U.S.

Superior Court of Pennsylvania denied. Mr. H. Eugene 
Gardner for petitioner. Messrs. Claude T. Reno, Attor-
ney General of Pennsylvania, and Harry M. Showalter for 
respondent. Reported below: 148 Pa. Super. 399, 25 A. 
2d 589.

No. 455. Brad fo rd  et  al . v . Unite d  States . Novem-
ber 23, 1942. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Fifth Circuit denied. Mr. 
T. W. Holloman for petitioners. Solicitor General Fahy, 
Assistant Attorney General Berge, and Mr. Robert S. 
Erdahl and Miss Melva M. Graney for the United States. 
Reported below: 130 F. 2d 630.

No. 462. Koolis h  et  al ., Trading  as  Standard  Dis -
tribut ing  Co ., v. Federal  Trade  Commis sion . Novem-
ber 23, 1942. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Seventh Circuit denied. 
Messrs. Homer Cummings and Irvin H. Fathchild for pe-
titioners. Solicitor General Fahy, Assistant Attorney 
General Arnold, and Mr. W. T. Kelley for respondent. 
Reported below: 129 F. 2d 64.

No. 465. Chica go  Junction  Railr oad  Co . v . Sprag ue  
et  al . November 23, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Messrs. George Wharton Pepper, Silas 
H. Strawn, Ralph M. Shaw, and John D. Black for peti-
tioner. Messrs. Thomas L. Marshall and David A. Watts 
for respondents. Reported below: 129 F. 2d 1.

No. 469. General  American  Life  Insurance  Co . v .
Stephens . November 23, 1942. Petition for writ of
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certiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. John T. Gose for petitioner. Mr. 
John Stewart Ross for respondent. Reported below: 130 
F. 2d 511.

No. 510. Donovan  v . Turner  et  al ., Copartne rs .
See ante, p. 599.

No. 89. Paloma  Estate s , Inc . v . Series  C-2 Trustees  
et  al . December 7, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
denied. Mr. Erwin Feldman for petitioner. Mr. Eugene 
J. Morris for the Trustees of Series C-2; and Solicitor 
General Fahy and Messrs. Chester T. Lane, Richard S. 
Salant, John F. Davis, Homer Kripke, George Zolotar, 
Morton E. Yohalem, and Mortimer Weinbach for the Se-
curities and Exchange Commission,—respondents. Re-
ported below: 126 F. 2d 72.

No. 470. Mayer  et  al ., Trustees , v . Reinecke , Col -
lector  of  Internal  Revenue . December 7, 1942. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Seventh Circuit denied. Messrs. Isaac H. Mayer, 
Carl Meyer, and M. B. Kennedy for petitioners. Solic-
itor General Fahy, Assistant Attorney General Clark, 
and Mr. Sewall Key for respondent. Reported below: 
130 F. 2d 350.

No. 493. SCHEUFLER, SUPERINTENDENT, V. CENTRAL 
Surety  & Insu ranc e Corp , et  al . December 7, 1942. 
Petition for writ of certiorari to the Supreme Court of 
Missouri denied. Messrs. William E. Byers, Paul M. 
Peterson, William H. Becker, and Lawrence Presley for 
petitioner. Mr. R. B. Caldwell for the Central Surety & 
Insurance Corp.; and Mr. James P. Aylward for R. E.
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O’Malley,—respondents. Reported below: 349 Mo. 855, 
163 S. W. 2d 749.

No. 502. Philade lphi a  Coke  Co. v. Commi ssi oner  of  
Inter nal  Revenue . December 7, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Third Circuit denied. Mr. John E. McClure for peti-
tioner. Solicitor General Fahy, Assistant Attorney Gend-
er al Clark, and Messrs. Sewall Key, J. Louis Monarch, 
Benjamin M. Brodsky, and Valentine Brookes for respond-
ent. Reported below: 130 F. 2d 87.

No. 503. Rau  Constr uctio n  Co . v . Philli ps  Petro -
leum  Co . December 7, 1942. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. Maurice J. O’Sullivan for petitioner. 
Messrs. H. D. Emery and Rayburn L. Foster for respond-
ent. Reported below: 130 F. 2d 499.

No. 472. Clover  Spl int  Coal  Co ., Inc . v . Commis -
sione r  of  Internal  Revenue . December 7,1942. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Third Circuit denied. Messrs. Arthur S. Dayton 
and William Wallace Booth for petitioner. Solicitor Gen-
eral Fahy, Assistant Attorney General Clark, and Messrs. 
Sewall Key, J. Louis Monarch, and Warren F. Wattles for 
respondent. Reported below: 130 F. 2d 52.

No. 474. Bradley  et  al . v . Welch , Forme r  Collector . 
December 7, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the First Circuit denied. 
Messrs. F. H. Nash and Claude R. Branch for petitioners. 
Solicitor General Fahy, Assistant Attorney General Clark. 
and Messrs. Sewall Key and Samuel H. Levy for respond-
ent. Reported below: 130 F. 2d 109.
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No. 489. Samara  v . United  State s . December 7, 
1942. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Messrs. Prew 
Savoy and Max Turner for petitioner. Solicitor General 
Fahy, Assistant Attorney General Clark, and Mr. Sewall 
Key and Mrs. Maryhelen Wigle for the United States. 
Reported below: 129 F. 2d 594.

No. 501. City  of  Dubuqu e Bridge  Commis sion  v . 
Board  of  Review  for  the  City  of  Dubuque . December 
7, 1942. Petition for writ of certiorari to the Supreme 
Court of Iowa denied. Mr. E. Marshall Thomas for peti-
tioner. Mr. Charles S. Rhyne for respondent. Reported 
below: 5 N. W. 2d 334.

No. 505. Paper  Conta iner  Mfg . Co . v . Dixie -Vortex  
Co. December 7,1942. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit de-
nied. Mr. Samuel E. Darby, Jr. for petitioner. Mr. 
Charles W. Hills for respondent. Reported below: 130 
F. 2d 569.

No. 508. Vim  Securitie s Corp . v . Comm issio ner  of  
Internal  Revenue . December 7, 1942. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Messrs. Llewellyn A. Luce and 
William J. Byrne for petitioner. Solicitor General Fahy, 
Assistant Attorney General Clark, and Messrs. Sewall Key 
and Bernard Chert co fj for respondent. Reported below: 
130 F. 2d 106.

No. 509. Van  Wormer  v . Champi on  Paper  & Fibre  
Co. December 7,1942. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Sixth Circuit denied. 
Mr. Walter F. Murray for petitioner. Reported below: 
129 F. 2d 428.
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No. 471. Sears , Roebuck  & Co. v. Hoyt  et  al . De-
cember 7, 1942. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Ninth Circuit denied. The 
Chief  Justic e  took no part in the consideration or decision 
of this application. Messrs. Raymond G. Stanbury and 
Harry D. Parker for petitioner. Mr. Francis J. Gabel for 
respondents. Reported below: 130 F. 2d 636.

No. 478. Nevada  Consoli dated  Copp er  Corp , et  al . v . 
Railro ad  Retir ement  Board  et  al . December 7, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Tenth Circuit denied. The Chief  Justice  
took no part in the consideration or decision of this appli-
cation. Messrs. C. C. Parsons, H. Thomas Austern, and 
Elmer L. Brock for petitioners. Solicitor General Fahy for 
respondents. Reported below: 129 F. 2d 358.

No. 479. Utah  Copp er  Co. et  al . v . Railr oad  Reti re -
ment  Board  et  al . December 7, 1942. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. The Chief  Justice  took no part in the 
consideration or decision of this application. Messrs. C. C. 
Parsons, H. Thomas Austern, and Elmer L. Brock for peti-
tioners. Solicitor General Fahy for respondents. Re-
ported below: 129 F. 2d 358.

No. 476. American  Insurance  Co. et  al . v . Scheu - 
fler , Supe rint ende nt , et  al . December 7, 1942. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Eighth Circuit denied. Mr . Justi ce  Roberts  and 
Mr . Justi ce  Murp hy  took no part in the consideration or 
decision of this application. Messrs. Wm. Marshall Bul-
litt, E. R. Morrison, and David A. Murphy for petitioners.
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Messrs. Charles L. Hensen and Lawrence Presley for re-
spondents. Reported below: 129 F. 2d 143.

No. 504. Ewald  v . Michigan . December 7, 1942. 
Petition for writ of certiorari to the Supreme Court of 
Michigan denied. Mr . Justice  Murphy  took no part in 
the consideration or decision of this application. Mr. Ed-
ward N. Barnard for petitioner. Mr. Herbert J. Rushton, 
Attorney General of Michigan, and Harold Helper for 
respondent. Reported below: 302 Mich. 31, 4 N. W. 2d 
456.

No. 512. Standard  Oil  Co . (Indiana ) v . Commis -
sioner  of  Internal  Revenue . December 7, 1942. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Seventh Circuit denied. Mr . Justice  Roberts  
took no part in the consideration or decision of this appli-
cation. Messrs. Buell F. Jones and John Enrietto for peti-
tioner. Solicitor General Fahy, Assistant Attorney 
General Clark, and Messrs. Sewall Key and Samuel H. 
Levy for respondent. Reported below: 129 F. 2d 363.

No. 532. Thomas  v . Kansa s . December 7,1942. Pe-
tition for writ of certiorari to the Supreme Court of Kansas 
denied for the reason that application therefor was not 
made within the time provided by law. § 8 (a), Act of 
February 13, 1925 (43 Stat. 936, 940), 28 U. S. C., § 350. 
Mr. Elisha Scott for petitioner. Reported below: 155 Kan. 
374,125 P. 2d 375. 

No. 539. Illinois  ex  rel . Parker  v . O’Brien , Sherif f . 
December 7,1942. The application for bail is denied. The 
petition for writ of certiorari to the Supreme Court of 
Illinois is also denied. Mr. Wm. Scott Stewart for 
petitioner.
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No. 561. Edw ards  v . Unite d  State s . December 7, 
1942. The application for bail is denied. The petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Tenth Circuit is also denied. Mr . Justi ce  Douglas  took 
no part in the consideration or decision of these applica-
tions. Mr. Mack Taylor for petitioner. Reported below: 
131F. 2d 198.

No. 477. Tegtmeyer  v . Tegtmeyer  et  al . Decem-
ber 7, 1942. The motion for leave to proceed in forma 
pauperis is granted. The petition for writ of certiorari 
to the Appellate Court, First District, of Illinois, is denied. 
Daisy C. Tegtmeyer, pro se. Mr. L. Duncan Lloyd for 
respondents. Reported below: 314 Ill. App. 16, 40 N. E. 
2d 767.

No. 513. Webs ter , Administ rator , v . Clodf elter , 
Tradin g  as  Clodfelter ’s Service  Station . December 
7, 1942. The motion for leave to proceed in forma pau-
peris is granted. The petition for writ of certiorari to 
the United States Court of Appeals for the District of 
Columbia is denied. Mr. Emory B. Smith for petitioner. 
Mr. Albert F. Beasley for respondent. Reported below: 
130 F. 2d 434.

No. 459. Buie  v . Unite d  State s . December 7, 1942. 
The motion for leave to proceed in forma pauperis is 
granted. The petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit is denied for the rea-
son that application therefor was not made within the 
time provided by law. Rule XI of the Criminal Appeals 
Rules, 292 U. S. 665-66; United States ex ret. Coy v. United 
States, 316 U. S. 342. Vivian Wyclifj Buie, pro se. Solic-
itor General Fahy for the United States. Reported be-
low: 127 F. 2d 367.

503873—43----- 51
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No. 463. Ranieri  v . United  States . December 14, 
1942. Petition for writ of certiorari to the Court of 
Claims denied. Messrs. S. Wallace Dempsey and Bruce 
Fuller for petitioner. Solicitor General Fahy, Assistant 
Attorney General Shea, and Mr. Paul A. Sweeney for the 
United States. Reported below: 96 Ct. Cis. 494.

No. 494. Bigelow , Receive r , v . Anderson  et  al . 
December 14, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Messrs. Burton Mason and Henley C. Booth for peti-
tioner. Mr. John S. Field for respondents. Reported 
below: 130 F. 2d 460.

No. 498. Galban  Lobo  Co., S. A. v. Henderson , Price  
Admi nis trator . December 14, 1942. Petition for writ 
of certiorari to the United States Emergency Court of 
Appeals denied. Mr. Donald Marks for petitioner. Solic-
itor General Fahy and Messrs. Thomas I. Emerson and 
Ben W. Heineman for respondent.

No. 515. F. A. Smith  Manuf act uri ng  Co ., Inc . v . 
Sams on -United  Corporation . December 14, 1942. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Messrs. Arthur J. 
Hudson and James T. Hoffmann for petitioner. Mr. W. 
B. Morton for respondent. Reported below: 130 F. 2d 
525.

No. 524. Miller  Land  & Livestock  Co . v . Bogart . 
December 14, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Mr. C. T. Busha, Jr. for petitioner. Mr. M. S. Gunn for 
respondent. Reported below: 129 F. 2d 772.



691OCTOBER TERM, 1942.

Decisions Denying Certiorari.317 U.S.

No. 521. Public  Servic e  Corporat ion  of  New  Jers ey  
v. Securi ties  and  Exchange  Commis sion . December 
14, 1942. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Third Circuit denied. Mr . Jus -
tice  Dougla s  took no part in the consideration or decision 
of this application. Messrs. Homer Cummings, William 
Stanley, and Wendell J. Wright for petitioner. Solicitor 
General Fahy and Messrs. John F. Davis and Homer 
Kripke for respondent. Reported below: 29 F. 2d 899.

No. 516. East man  v . Guaran ty  Trust  Co. et  al . De-
cember 14, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Mr . Justic e  Roberts  and Mr . Just ice  Douglas  took no 
part in the consideration or decision of this application. 
Mr. Meyer Abrams for petitioner. Mr. Ralph M. Carson 
for respondents. Reported below: 130 F. 2d 300.

No. 507. Holiday  v . United  State s . December 14, 
1942. The motion for leave to proceed in forma pauperis 
is granted. The petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit is denied. 
Forrest Holiday, pro se. Solicitor General Fahy, Assistant 
Attorney General Berge, and Mr. Oscar A. Provost and 
Miss Melva M. Graney for the United States. Reported 
below: 130 F. 2d 988.

No. 167. Mc Bee  v . United  State s . December 14, 
1942. The motion for leave to proceed in forma pauperis 
is granted. The petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Tenth Circuit is denied. 
Stephen McBee, pro se. Solicitor General Fahy, Assistant 
Attorney General Shea, and Messrs. Lester P. Schoene, 
Wilbur C. Pickett, and Keith L. Seegmiller for the United 
States. Reported below: 126 F. 2d 238.
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No. 466. Department  of  Banking  of  Nebras ka , Re -
cei ver , v. Pink , Superi ntendent  of  Insu ranc e . See 
ante, p. 264.

No. 530. Swan  Carburetor  Co . v . Chrys ler  Corpo -
ration . December 21, 1942. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Sixth Circuit 
denied. Mr . Justice  Roberts  and Mr . Justice  Murp hy  
took no part in the consideration or decision of this ap-
plication. Messrs. F. 0. Richey, B. D. Watts, and H. F. 
McNenny for petitioner. Mr. William J. Barnes for re-
spondent. Reported below: 130 F. 2d 391.

No. 475. Berry  v . Ohio . December 21, 1942. Peti-
tion for writ of certiorari to the Supreme Court of Ohio 
denied. Mr. Parker Fulton for petitioner. Mr. Frank T. 
Cullitan for respondent. Reported below: 140 Ohio St. 
190,42 N. E. 2d 896.

No. 506. Marks  v . Hoffman , Receiver . December 
21, 1942. Petition for writ of certiorari to the Circuit 
Court of Harrison County, West Virginia, denied. Messrs. 
Charles C. Scott and Ray L. Strother for petitioner.

No. 522. Mac Donnell  v . Bank  of  Ameri ca  et  al . 
December 21, 1942. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Mr. Roy Leon Daily for petitioner. Mr. Claude A. Hope 
for respondents. Reported below: 130 F. 2d 311.

No. 527. Banke  et  al . v . Novadel -Agene  Corpo ra -
tion . December 21, 1942. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit de-
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nied. Mr. Ralph B. Lacey for petitioners. Mr. Clair W. 
Fairbank for respondent. Reported below: 130 F. 2d 99.

No. 531. Pennsy lvani a  Company  for  Insu ranc e  on  
Lives  and  Granti ng  Annui tie s , Executor , et  al . v . 
Kauffman , Execut or , et  al . December 21,1942. Peti-
tion for writ of certiorari to the Supreme Court of New 
York denied. Messrs. Orville C. Sanborn, Leslie J. Tomp-
kins, George E. Reynolds, and Richard S. Holmes for 
petitioners. Mr. C. Horace Tuttle for respondents. Re-
ported below: 263 App. Div. 939, 32 N. Y. S. 2d 932; 288 
N. Y. 734, 43 N. E. 2d 354.

No. 533. Dist ric t  Unemp loyment  Compens ation  
Board  v . Internat ional  Refor m Federatio n . Decem-
ber 21, 1942. Petition for writ of certiorari to the U. S. 
Court of Appeals for the District of Columbia denied. 
Messrs. Richmond B. Keech and Vernon E. West for peti-
tioner. Mr. Robert H. McNeill for respondent. Re-
ported below: 131F. 2d 337.

No. 75. North  Chicago  et  al . v . The  Maccabee s  
et  al . January 4, 1943. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
denied. Messrs. Lionel A. Mincer and Frank T. O’Brien 
for petitioners. Messrs. Edward J. Jeffries, Jr. and David 
A. Hersh for respondents. Reported below: 125 F. 2d 
330.

No. 526. Rutland  Railroa d  Company ’s  Receiver  v . 
Lawrenc e . January 4, 1943. Petition for writ of cer-
tiorari to the Supreme Court of Vermont denied. Mr. 
Edwin W. Lawrence for petitioner. Reported below: 112 
Vt. 523, 28 A. 2d 488.



694 OCTOBER TERM, 1942.

Decisions Denying Certiorari. 317 U.S.

No. 534. Orlando  v . Illinois . January 4, 1943. 
Petition for writ of certiorari to the Supreme Court of 
Illinois denied. Mr. Wm. Scott Stewart for petitioner. 
Reported below: 380 Ill. 107,43 N. E. 2d 677.

No. 535. Paragon  Land  Corp . v . Day  et  al ., Trust ees . 
January 4, 1943. Petition for writ of certiorari to the 
Supreme Court of New York denied. Mr. Samuel Okin 
for petitioner. Mr. Frederick A. Keck for respondents.

No. 542. Pratt , Truste e , v . Chemic al  Bank  & Trust  
Co. et  al . January 4, 1943. Petition for writ of certi-
orari to the Circuit Court of Appeals for the Second Circuit 
denied. Addison S. Pratt, pro se. Mr. Michael Halperin 
for respondents. Reported below: 129 F. 2d 1016.

No. 545. Kudile  et  al ., Copart ners , v . National  
Labor  Relat ions  Board . January 4, 1943. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Third Circuit denied. Mr. Irwin Margulies for petition-
ers. Solicitor General Fahy and Messrs. Robert B. Watts 
and Ernest A. Gross and Miss Ruth Weyand for respond-
ent. Reported below: 130 F. 2d 615.

No. 405. Garling ton  et  vir  v . Wasson . January 4, 
1943. Petition for writ of certiorari to the Supreme 
Court of Texas denied. Mr. M. C. Martin for petitioners. 
Mr. Clyde E. Thomas for respondent. See 138 Tex. 651.

No. 536. Brinton  v . Federa l  Land  Bank  of  Berke -
ley . January 4, 1943. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Tenth Circuit
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denied. Messrs. J. D. Skeen and E. J. Skeen for petitioner. 
Mr. Richard W. Young for respondent. Reported below: 
129 F. 2d 740.

No. 546. Benni e  Sablow sky  v . Pennsylvania ; and
No. 547. Leonard  Sablows ky  v . Pennsylvani a . Jan-

uary 4, 1943. Petition for writs of certiorari to the 
Superior Court of Pennsylvania denied. Mr. Samuel G. 
Wagner and Dorothea M. Wagner for petitioners. Re-
ported below: 150 Pa. Super. 231, 27 A. 2d 443.

No. 464. Mille r  v . Arrow . January 4, 1943. Peti-
tion for writ of certiorari to the Supreme Court of Ohio 
denied for want of a properly presented federal question. 
The motion to correct a diminution of the record is there-
fore also denied. Anne Miller, pro se. Reported below: 
139 Ohio St. 657, 41 N. E. 2d 709.

No. 523. Banning  et  al . v . Unit ed  States . Jan-
uary 4, 1943. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Sixth Circuit denied. Mr . 
Justice  Murphy  took no part in the consideration or 
decision of this application. Mr. Arthur R. Seelig for 
petitioners. Solicitor General Fahy, Assistant Attorney 
General Berge, and Mr. Oscar A. Provost for the United 
States. Reported below: 130 F. 2d 330.

No. 544. Boro  Hall  Corp . v . General  Motors  Corp , 
et  al . January 4, 1943. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
denied. The Chief  Just ice  and Mr . Just ice  Murphy  
took no part in the consideration or decision of this ap-
plication. Mr. Arthur Garfield Hays for petitioner.
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Messrs. Albert M. Levert and John Thomas Smith for re-
spondents. Reported below: 130 F. 2d 196.

No. 441. Beck  v . New  York . January 4,1943. Mo-
tion for leave to proceed in forma pauperis granted. Pe-
tition for writ of certiorari to the Court of Appeals of 
New York denied. Diana Beck, pro se. Messrs. John 
J. Bennett, Jr., Attorney General of New York, and Henry 
Epstein, Solicitor General, for respondent. Reported 
below: 45 N. E. 2d 166.

No. 565. Kerr  v . Johns ton , Warden . January 4, 
1943. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. Mr. 
George H. Hauerken for petitioner. Solicitor General 
Fahy, Assistant Attorney General Berge, and Mr. Oscar 
A. Provost for respondent. Reported below: 130 F. 2d 
637.

No. 538. Padg ett  v . Benson , Warde n . January 4, 
1943. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Sixth Circuit denied. William 
H. Padgett, pro se.

No. 543. Seale  v . Hunt , Warden . January 4, 1943. 
Motion for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the Court of Criminal 
Appeals of Oklahoma denied. W. H. Seale, pro se. Re-
ported below: 129 P. 2d 862.

No. 562. Roskos  v . United  States . January 4,1943. 
Motion for leave to proceed in forma pauperis granted.
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Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit denied. Mr. John J. McCreary 
for petitioner. Solicitor General Fahy, Assistant Attor-
ney General Shea, and Messrs. Lester P. Schoene, Wilbur 
C. Pickett, and Fendall Marbury for the United States. 
Reported below: 130 F. 2d 751.

No. 541. Hawk  v . Olson , Warden . January 4, 1943. 
The motion for leave to proceed in forma pauperis is 
granted. The motion to strike petitioner’s reply brief 
is denied. The petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit is denied. Henry 
Hawk, pro se. Messrs. Walter R. Johnson, Attorney Gen-
eral of Nebraska, and H. Emerson Kokjer, Assistant At-
torney General, for respondent. Reported below: 130 F. 
2d 910.

No. 550. Warren  Telep hone  Co . v . Helvering , Com -
mis sio ner  of  Internal  Revenue . January 11, 1943. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Sixth Circuit denied. Mr. H. H. Hoppe for 
petitioner. Solicitor General Fahy, Assistant Attorney 
General Clark, and Messrs. Sewall Key, J. Louis Monarch, 
and & Dee Hanson for respondent. Reported below: 128 
F. 2d 503.

No. 560. Kline  v . Commis sioner  of  Inter nal  Rev -
enue . January 11, 1943. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit 
denied. Mr. J. Warren Brock for petitioner. Solicitor 
General Fahy, Assistant Attorney General Clark, and 
Messrs. Sewall Key and Joseph M. Jones for respondent. 
Reported below: 130 F. 2d 742.



698 OCTOBER TERM, 1942.

Decisions Denying Certiorari. 317 U.S.

No. 566. Lafuente  v . County  of  Los  Angeles . Jan-
uary 11, 1943. Petition for writ of certiorari to the Su-
preme Court of California denied. Gretta Lajuente, pro se. 
Reported below: 20 Cal. 2d 870, 129 P. 2d 378.

No. 567. Carwile  v . Virgi nia  et  al . January 11,1943. 
Petition for writ of certiorari to the Supreme Court of 
Appeals of Virginia denied. Mr. Thomas H. Stone for 
petitioner. Reported below: 180 Va. xlv .

No. 568. Consoli dated  Expan ded  Metal  Co . v . 
United  States  Gyps um  Co . January 11, 1943. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Sixth Circuit denied. Messrs. Walter J. Blenko and 
Arthur J. Hudson for petitioner. Messrs. Arthur A. Olson 
and Albert H. Pendleton for respondent. Reported below: 
130 F. 2d 888.

No. 572. Lambe rt , Executri x , v . United  States . 
January 11,1943. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit denied. Mr. 
E. John Ernst, Jr. for petitioner. Solicitor General Fahy, 
Assistant Attorney General Littell, and Messrs. Vernon 
L. Wilkinson and Roger P. Marquis for the United States. 
Reported below: 129 F. 2d 678.

No. 573. Thomson , Trustee , v . Sevie r , Adminis -
tratrix . January 11,1943. Petition for writ of certiorari 
to the Appellate Court, First District, of Illinois denied. 
Mr. William T. Faricy for petitioner. Mr. John J. Yowell 
for respondent. Reported below: 314 Ill. App. 382, 41 
N. E. 2d 210.
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No. 574. Humes  v . Mis souri  Suprem e  Court  et  al . 
January 11, 1943. Petition for writ of certiorari to the 
Supreme Court of Missouri denied. Arthur S. Humes, 
pro se.

No. 250. Carlota  Benit ez  de  Seix  et  al . v . Ros  
Maria  Ancian i et  al . January 11, 1943. Motion for 
leave to proceed in forma pauperis granted. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
First Circuit denied. Carlota Benitez de Seix and J. 
Octavio Seix, pro se. Reported below: 127 F. 2d 121.

No. 398. Kelly  v . Johnston , Warden . January 11, 
1943. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. Harry 
C. Kelly, pro se. Solicitor General Fahy, Assistant At-
torney General Berge, and Messrs. Oscar A. Provost and 
W. Marvin Smith for respondent. Reported below: 128 
F. 2d 793.

No. 563. Crebs  v . Amrine , Warden . January 11, 
1943. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Supreme 
Court of Kansas denied. Cecil C. Crebs, pro se. Re-
ported below: 153 Kan. 736, 113 P. 2d 1084.

No. 281. Maso n , Admini strator , v . Federal  Land  
Bank  of  Berkel ey . January 18, 1943. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Tenth Circuit denied. Messrs. J. D. Skeen and E. J. Skeen 
for petitioner. Reported below: 127 F. 2d 1015.
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No. 549. West  Publis hing  Co . v . Super ior  Court  of  
California . January 18, 1943. Petition for writ of cer-
tiorari to the Supreme Court of California denied. 
Messrs. John W. Preston and Charles N. Orr for peti-
tioner. Messrs. Earl Warren, Attorney General of Cali-
fornia, and H. H. Linney, Assistant Attorney General, for 
respondent. Reported below: 20 Cal. 2d 720, 128 P. 2d 
777.

No. 571. Rockmore , Trustee  in  Bankru ptcy , v . 
Lehman  et  al . January 18, 1943. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. David Haar for petitioner. Mr. 
Louis J. Castellano for Mathilde Lehman; and Mr. Jacob 
M. Zinaman for Joseph S. Abrams,—respondents. Re-
ported below: 129 F. 2d 892.

No. 583. Suffol k  Securi ties  Corp . v . Commi ss ioner  
of  Internal  Revenue . January 18, 1943. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Messrs. David A. Buckley, Jr., 
Loring M. Black, and Harvey L. Rabbitt for petitioner. 
Solicitor General Fahy, Assistant Attorney General Clark, 
and Messrs. Sewall Key, Samuel H. Levy, and Carlton Fox 
for respondent. Reported below: 128 F. 2d 743.

No. 588. Massac husett s  Bonding  & Insurance  Co . 
v. Wint ers  Nation al  Bank  & Trust  Co ., Admi nis tra -
tor . January 18,1943. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Sixth Circuit denied. 
Mr. Clifford R. Curtner for petitioner. Mr. Robert E. 
Cowden for respondent. Reported below: 130 F. 2d 5.

No. 590. Chicago , St . Paul , Minne apoli s  & Omaha  
Railw ay  Co . v . Muldowney , Spe cia l  Adminis tratrix .
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January 18, 1943. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Messrs. Warren Newcome, William T. Faricy, and Nelson 
J. Wilcox for petitioner. Mr. L. W. Crawhall for respond-
ent. Reported below: 130 F. 2d 971.

No. 592. Klei nschmi dt  v . Globe -Democrat  Pub -
lis hing  Co . January 18, 1943. Petition for writ of cer-
tiorari to the Supreme Court of Missouri denied. Messrs. 
Arthur E. Simpson and R. E. Kleinschmidt for petitioner. 
Messrs. Lon 0. Hocker and Frank Y. Gladney for respond-
ent. Reported below: 350 Mo. 250,165 S. W. 2d 620.

No. 598. Davids on  et  al . v . Hurdman  et  al . January 
18, 1943. Petition for writ of certiorari to the Supreme 
Court of New York denied. Mr. Charles Segal for peti-
tioners. Mr. Warner Pyne for respondents.

No. 576. Okin  v. Securitie s  and  Exchange  Commis -
sion . January 18, 1943. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
denied. Mr . Justice  Douglas  took no part in the con-
sideration or decision of this application. Mr. Samuel 
Okin for petitioner. Solicitor General Fahy and Messrs. 
Richard S. Salant, John F. Davis, and Homer Kripke for 
respondent. Reported below: 130 F. 2d 903.

No. 570. South  v . Railroad  Retire ment  Board . 
January 18, 1943. Motion for leave to proceed in jorma 
pauperis granted. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Winfield Payne Jones for petitioner. Solicitor Gen-
eral Fahy and Messrs. Robert L. Stern, Joseph H. Freehill,
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David B. Schreiber, and Jacob Abramson for respondent. 
Reported below: 131 F. 2d 748.

No. 575. Brewer  v . Amrine , Warden . January 18, 
1943. Motion for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the Supreme 
Court of Kansas denied. Floyd Brewer, pro se. Re-
ported below: 155 Kan. 525,127 P. 2d 447.

CASES DISPOSED OF WITHOUT CONSIDERATION 
BY THE COURT, THROUGH JANUARY 18,1943.

No. 132. Wilson  & Co., Inc . v . Mc Millan . On peti-
tion for writ of certiorari to the Supreme Court of Min-
nesota. June 20, 1942. Dismissed per stipulation of 
counsel pursuant to Rule 35. Mr. David L. Grannis for 
petitioner.

No. 179. Gatke  Corpo ratio n  v . Rowe . On petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit. August 6, 1942. Dismissed per 
stipulation of counsel pursuant to Rule 35. Mr. Walter 
H. Eckert for petitioner.

No. 58. Guy  v . Miss ouri  Pacific  Railroad  Co . et  al . 
Certiorari, 316 U. S. 655, to the Supreme Court of Arkansas. 
October 5, 1942. Dismissed on motion of counsel for the 
petitioner. Messrs. Jonathan H. Lookadoo and Wm. J. 
Kirby for petitioner. Mr. Pat Mehaffy for respondents.

No. 519. Ryan  et  al ., trading  as  Keystone  Transfe r  
Co., v. Pennsy lvani a  Public  Util ity  Comm issio n . 
Appeal from the District Court of the United States for
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the Middle District of Pennsylvania. November 9, 1942. 
Docketed and dismissed on motion of counsel for the 
appellee. Mr. Harry M. Showalter for appellee. Re-
ported below: 44 F. Supp. 912.

DECISIONS GRANTING REHEARING, FROM 
OCTOBER 5, 1942, THROUGH JANUARY 18, 
1943.

No. 459. Buie  v . United  States . January 11, 1943. 
The petition for rehearing is granted. The order hereto-
fore entered denying certiorari, ante, p. 689, is vacated. 
The application filed with the Clerk of this Court on June 
5,1942, will be treated as a petition for certiorari. Vivian 
Wy cliff Buie, pro se. Solicitor General Fahy for the 
United States. Reported below : 127 F. 2d 367.

DECISIONS DENYING REHEARING, THROUGH 
JANUARY 18, 1943.*

No. 1202, October Term, 1941. Kramer  v . Sheehy , 
Warden . July 31, 1942. The petition for rehearing is 
denied. The order of stay heretofore entered is vacated. 
Mr . Justice  Murph y  took no part in the consideration 
or decision of this application.

No. 962, October Term, 1940. Martin  M. Goldman  
v. United  State s ;

No. 963, October Term, 1940. Shulman  v . Unite d  
State s ; and

No. 980, October Term, 1940. Theodore  Goldma n  v . 
United  Stat es . October 12,1942. 316 U. S. 129.

*See Table of Cases Reported in this volume for earlier decisions in 
these cases, unless otherwise indicated.
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No. —, October Term, 1941. Wetzel  v . Schaefe r . 
October 12,1942. 316 U. S. 647.

No. 772, October Term, 1941. Brillha rt , Adminis -
trator , v. Excess  Insura nce  Co . October 12, 1942. 
316 U. S. 491.

No. 914, October Term, 1941. Casebe er  v . Huds pe th , 
Warden . October 12,1942. 316 U. S. 683.

No. 1141, October Term, 1941. Berry  et  al . v . Bohn  
Aluminum  & Brass  Corp , et  al . October 12, 1942. 
316 U. S. 689.

No. 1157, October Term, 1941. Helton , Adminis tra -
tor , v. Thomps on , Truste e . October 12,1942. 316 U. S. 
688.

No. 1167, October Term, 1941. Moody  et  al . v . Toole  
County  Irrigati on  Dis trict . October 12, 1942. 316 
U. S. 690.

No. 1176, October Term, 1941. Mesta  v . Commis -
sioner  of  Internal  Reve nue . October 12, 1942. 316 
U. S. 695.

No. 1184, October Term, 1941. Owen s v . Commis -
sioner  of  Internal  Reve nue . October 12, 1942. 316 
U.S. 704.

No. 1198, October Term, 1941. Mason  v . Anderson - 
Cottonwood  Irri gati on  Dis trict . October 12, 1942. 
316 U. S. 697.
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No. 1201, October Term, 1941. Engineers  Club  of  
Philade lph ia  v . Unite d  States . October 12,1942. 316 
U. S. 700.

No. 1208, October Term, 1941. Hastings  v . Hudsp eth , 
Warden . October 12, 1942. 316 U. S. 692.

No. 1215, October Term, 1941. Pric e v . National  
Surety  Corp . October 12,1942. 316 U. S. 683.

No. 1230, October Term, 1941. Weidhaas  v . Loew ’s  
Inc . et  al . October 12,1942. 316 U. S. 684.

No. 1232, October Term, 1941. How ard  v . Unite d  
States  ex  rel . Alexander  et  al . October 12, 1942. 316 
U. S. 699.

No. 1237, October Term, 1941. Concord  Company  v . 
Willcuts  et  al ., Executors . October 12,1942. 316 U. S. 
705.

No. 1248, October Term, 1941. Hodges  v . Ocean  Ac -
cid ent  & Guarantee  Corp . October 12, 1942. 316 U. S. 
693.

No. 1284, October Term, 1941. Barret t  v . William -
son . October 12, 1942. 316U.S. 703.

No. 903, October Term, 1941. Peyton  v . Railwa y  Ex -
pres s  Agency , Inc ., et  al . October 12, 1942. The peti-
tion for rehearing and the motion to recall the mandate 
and retax costs are denied. See 316 U. S. 350.

503873—43------ 52
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No. 1197, October Term, 1941. Carlota  Benit ez  Sam - 
payo  v. Bank  of  Nova  Scotia . October 12, 1942. The 
petition for rehearing is denied. The Chief  Justi ce  took 
no part in the consideration or decision of this applica-
tion. 316 U.S. 702.

No. 1058, October Term, 1941. Midlan d  Cooperative  
Wholesale , Inc . v . Ickes , Secretary  of  the  Interi or , 
et  al . October 19,1942. Motion for leave to file a second 
petition for rehearing denied. 316 U. S. 712.

No. 94. Mother  Lode  Coaliti on  Mines  Co . v . Com -
mi ssi oner  of  Internal  Revenue . October 19,1942.

No. 622, October Term, 1941. Wall ing  v . A. H. Belo  
Corporation . October 26,1942. 316 U. S. 624.

No. 939, October Term, 1941. Overnight  Motor  
Transp ortation  Co ., Inc . v . Miss el . October 26, 1942. 
316 U. S. 572.

No. —, Original. Ex parte  Thomas  Jordan . Novem-
ber 9,1942. 

No. 105. Duquesn e Club  v . Bell , Former  Actin g  
Colle ctor  of  Internal  Revenue  ; and

No. 106. Duquesne  Club  v . Drisc oll , Colle ctor  of  
Internal  Revenue . November 9, 1942.

No. 107. Evans  v . Commi ssi oner  of  Internal  Rev -
enue ; and

No. 108. Morehead  v . Comm is si oner  of  Interna l  
Revenue . November 9, 1942.



707OCTOBER TERM, 1942.

Rehearing Denied.317 U. S.

No. 113. Davids on  Tran sf er  & Storage  Co . et  al . 
v. Unite d  States  et  al . November 9,1942.

No. 116. Nieschlag  & Co., Inc . v . Atlantic  Mutual  
Insurance  Co . November 9, 1942.

No. 128. Gurney  et  al . v . Ferguson  et  al . Novem-
ber 9, 1942.

No. 139. Yanis  v . Smit h , Warden . November 9, 
1942.

No. 159. Mason  v . Merced  Irrigati on  Dis trict . 
November 9, 1942.

No. 160. Chelt enham  & Abing ton  Sewera ge  Co . 
v. Pennsylvani a  Public  Uti li ty  Commis sion  et  al . 
November 9, 1942.

No. 168. Levin e  v . Hudsp eth , Warden . November 
9, 1942.

No. 180. Southwest ern  Greyhound  Lines , Inc . v . 
Buchanan . November 9, 1942.

No. 188. Nivens  v . Hudsp eth , Warden . November 
9, 1942.

No. 216. A. W. Stickle  & Co. v. Inter sta te  Com -
merce  Comm iss ion . November 9, 1942.
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Rehearing Denied. 317 U.S.

No. 239. Rheinstr om , Executor , v . Connor , Col -
lector  of  Internal  Revenue ; and

No. 240. First  National  Bank , Truste e , v . Connor , 
Collec tor  of  Internal  Revenue . November 9,1942.

No. 276. Gonzales  et  al . v . Califor nia . November 
9, 1942.

No. 294. Wiren  v. Shubert  Theatre  Corp , et  al . 
November 9, 1942.

No. 301. Thomson , Trust ee , et  al . v . Hicks  et  al . 
November 9, 1942.

No. 307. Picki ng  et  al . v . New  York . November 
9,1942.

No. 310. Lacy  v . United  States . November 9, 1942.

No. 340. Doehler  Metal  Furni ture  Co ., Inc . v . 
Warren , Compt roll er  General . November 9,1942.

No. 361. Yellow  Manufact uring  Accep tance  Corp , 
et  al . v. Stone , Chairman , et  al . November 9,1942.

No. 115. Carlota  Benitez  Samp ayo  v . Bank  of  
Nova  Scoti a ;

No. 280. Gene ral  Motors  Accep tance  Corp , et  al . 
v. Hulbert , County  Asses sor ; and

No. 317. Morris  Plan  Industri al  Bank  v . Graves  
et  al . November 9, 1942. Petitions for rehearing 
denied. The Chief  Justi ce  took no part in the consider-
ation or decision of these applications.
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Rehearing Denied.317 U. S.

No. 221. Gantz  v . United  States . November 9, 
1942. Petition for rehearing denied. The motion to 
stay execution of the mandate of the Circuit Court of 
Appeals is also denied. Mr . Justic e  Douglas  took no part 
in the consideration or decision of these applications.

No. 382. Mc Donal d  et  al . v . Hudsp eth , Warden . 
November 9, 1942. Petition for rehearing denied. The 
“Petition for Court Order” is also denied.

No. —, Original. Ex parte  Frank  Contardi . No-
vember 16, 1942.

No. 137. Abraham  et  al ., Trustees , v . Hidal go  
Count y  Water  Control  and  Improveme nt  Dis trict  
No . 1, et  al . November 16, 1942.

No. 306. Miner , Success or  Truste e , v . Reconstruc -
tion  Finance  Corporat ion . November 16, 1942.

No. 343. Thomps on  v . Georgia . November 16,1942.

No. 347. Kalb  v . Yell ow  Manufacturi ng  Accept -
ance  Corp . November 16, 1942.

No. 393. Barry  et  al . v . Chrys ler  Corpor ation  et  
al . November 16, 1942. Petition for rehearing denied. 
Mr . Justi ce  Roberts  took no part in the consideration or 
decision of this application.
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Rehearing Denied. 317 U.S.

No. 65. Unite d  States  v . Callahan  Walker  Con -
stru ction  Co. November 23, 1942.

No. 378. Porter  et  al . v . Cooke  et  al . November 
23,1942.

No. 404. Shultz  et  al ., Co -Executo rs , v . Manuf ac -
turers  & Traders  Trus t  Co ., Co -Executors , et  al . 
November 23, 1942.

No. 412. Howell  et  al . v . Couch , doing  busi nes s  as  
Couch  Manufacturing  Co . November 23,1942.

No. 416. Beland  v . Unite d  Stat es . November 23, 
1942.

No. 24. Marine  Harbor  Properties , Inc . v . Manu -
facture rs  Trust  Co ., Trustee , et  al . December 7, 
1942.

No. 226. Waterman  v . Somerve ll  et  al ., Agents , et  
al . December 7, 1942.

No. 413. Calif ornia  ex  rel . Mc Colgan , State  Fran -
chise  Tax  Commis sioner , v . Bruce . December 7, 1942.

No. 431. H. T. Poindex ter  & Sons  Merc handise  Co . 
v. Unite d  States . December 7,1942.

No. 433. Termi nal  Railroad  Asso ciati on  v . Miller , 
Adminis tratrix . December 7, 1942.
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Rehearing Denied.317 U. S.

No. 435. Huns ber ger  v . Fische r  et  al . December 
7,1942.

No. 444. O’Keith  v . Johns ton , Warden . Decem-
ber 7, 1942.

No. 49. Helver ing , Commis sio ner  of  Internal  
Revenue , v . R. Douglas  Stuart ; and

No. 48. Helve ring , Commi ss ioner  of  Internal  
Revenue , v . John  Stuart . See ante, p. 154.

Nos. 437, 438, and 439. Halli day  et  al . v . Ohio  ex  
rel . Squire , Sup erint ende nt  of  Banks , et  al . Decem-
ber 14,1942.

No. 451. Baker  v . Hunter  (Success or  to  Hud -
sp eth ), Warden . December 14, 1942.

No. 462. Koolish  et  al ., trading  as  Standard  Dis -
trib uting  Co., v. Federal  Trade  Comm iss ion . Decem-
ber 14,1942.

No. 244. Monks  v . Lee  et  al . December 21, 1942.

No. 364. Bunn  v . Atlant a . December 21,1942.

No. 561. Edwards  v . United  States . December 21, 
1942.

No. 381. Viles  v . Symes  et  al . December 21, 1942. 
The motion for leave to file petition for rehearing is 
denied.
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Rehearing Denied. 317U.S.

No. —, Original. Ex parte  Cecil  Wright . January 
4, 1943. The petition for rehearing is denied. The mo-
tion for leave to file petition for writ of certiorari is also 
denied.

No. 23. State  Bank  of  Hardins burg  v . Brown  et  ux . 
January 4, 1943. The motion for leave to consider pe-
tition for rehearing on typewritten copies is granted. The 
petition for rehearing is denied.

No. 176. Hughes  v . Wendel , County  Treas urer , et  
al . January 4,1943. On consideration of the suggestion 
of a diminution of the record and motion for a writ of cer-
tiorari in that relation, the motion for a writ of certiorari 
is granted. The petition for rehearing is denied.

No. 250. Carlota  Benitez  de  Seix  et  al . v . Ros 
Maria  Anciani  et  al . January 4, 1943. The petition 
for reconsideration of “Petition to Court” filed herein 
September 9th is denied.

No. 476. Ameri can  Insurance  Co. et  al . v . Scheu - 
fler , Superintendent , et  al . January 4, 1943. The 
petition for rehearing is denied. Mr . Justice  Roberts  
and Mr . Justice  Murphy  took no part in the considera-
tion or decision of this application.

No. 74. Mangus  et  al . v . Mille r . January 4, 1943.

No. 234. Albin  v . Cowing  Press ure  Relie ving  Join t  
Co. et  al . January 4,1943.
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Rehearing Denied.317 U. S.

No. 503. Rau  Constru ction  Co . v . Phill ips  Petro -
leum  Co. January 4,1943.

No. 505. Paper  Container  Mfg . Co . v . Dixie -Vortex  
Co. January 4, 1943.

No. 76. Miller  v . Unite d  State s . January 11,1943.

No. 86. Davis  v . Departm ent  of  Labor  and  Indus -
tries  of  the  State  of  Washington . January 11, 1943.

No. 463. Rani eri  v . Unite d  State s . January 11, 
1943.

No. 509. Van  Wormer  v . Champ ion  Paper  & Fibre  
Co. January 11, 1943.

No. 537. Roddenberry  v . Florida . January 11,1943.

No. 516. East man  v . Guaranty  Trust  Co . et  al . 
January 11, 1943. Petition for rehearing denied. Mr . 
Justic e  Robert s  and Mr . Just ice  Dougla s  took no part 
in the consideration or decision of this application.

No. 349. Largent  v . Reeves , City  Marshal . Janu-
ary 14, 1943. The motion for leave to file petition for 
rehearing is granted, and the petition for rehearing is de-
nied. The application for bail is also denied.

No. 79. Adam s , Warden , et  al . v . Unite d  States  ex  
rel . Mc Cann . See ante, p. 605.
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Rehearing Denied. 317U.S.

Nos. 26 and 27. Pfis ter  v . Northern  Illi nois  Fi-
nance  Corp , et  al . January 18,1943.

No. 507. Holiday  v . Unit ed  States . January 18, 
1943.

No. 534. Orlando  v . Illino is . January 18, 1943.



PREPARATION OF RULES UNDER ACT OF 
MAY 9, 1942.

ORDER.

Pursuant to the Act of May 9, 1942, c. 295, 56 Stat. 
271, the Court will undertake the preparation of rules of 
practice and procedure with respect to appeals by the 
United States in certain cases.

To assist the Court in this undertaking, the Advisory 
Committee appointed by order of February 3, 1941, 312 
U. S. 717 (amended by orders of May 26, 1941, 313 U. S. 
602, and October 27, 1941, 314 U. S. 719), to assist the 
Court in the preparation of rules of pleading, practice, 
and procedure with respect to proceedings prior to and 
including verdict, or finding of guilty or not guilty, in 
criminal cases in district courts of the United States, is 
hereby authorized and directed to make such recommen-
dations as may be deemed advisable respecting promul-
gation of rules of practice and procedure under the Act of 
May 9,1942.

October  26,1942.
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ABATEMENT. See Mandamus, 1.
ACTION. See Claims, 1-2.

ADMINISTRATORS. See Bankruptcy, 2.
ADMIRALTY.

1. Admiralty Jurisdiction. Action for death resulting from in-
juries sustained when decedent was boarding vessel in course of offi-
cial duties, within admiralty jurisdiction. Brady v. Roosevelt S. S.  
Co., 575.

*

2. Id. Recovery under state law for death of employee drowned 
in navigable river. Davis v. Department of Labor and Indus-
tries, 249.

3. Actions. Defenses. Construction of § 33 of Merchant Marine 
Act; seaman’s release as defense to action for personal injuries and 
for maintenance and cure; suit in state court; burden of proof. 
Garrett v. Moore-McCormack Co., 239.

4. Suits in Admiralty Act. Act does not preclude suit against 
private operator of government-owned vessel though he have right 
of exoneration or indemnity against Maritime Commission. Brady 
v. Roosevelt S. S. Co., 575.

5. Id. Limitations. Two-year limitation applicable to suit in 
rem on cause of action which arose during government ownership and 
in which Government appears and assumes liability. Clyde-Mallory 
Lines v. The Eglantine, 395.

6. Id. Two-year limitation not affected by § 9 of Shipping Act of 
1916, as reenacted. Id.

7. Limitation of Liability. Application of R. S. § 4283; lack of 
“privity or knowledge” of individual owner. Coryell v. Phipps, 406.

AGRICULTURAL ADJUSTMENT ACT.
1. Validity. Application of Act to wheat consumed on farm. 

Wickard v. Filbum, 111.
2. Referendum. Validity of referendum vote of farmers as af-

fected by Secretary’s speech. Id.
717
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AGRICULTURAL MARKETING AGREEMENT ACT.
k Construction and Effect. Program pursuant to California Agri- 

, cultural Prorate Act for marketing 1940 raisin crop not incompatible.
Parker n . Brown, 341.

AGRICULTURAL PRORATE ACT. See Agricultural Marketing 
Agreement Act; Antitrust Acts, 1; Constitutional Law, II, 4.

ALIENS.
Alien Enemy. Capacity of resident alien enemy to sue. Ex parte 

Kawato, 69.

AMOUNT IN CONTROVERSY. See Jurisdiction, IV, 2.
ANTITRUST ACTS. See Patents for Inventions, 4; Witnesses.

1. Restraint of Trade. California Agricultural Prorate Act, regu-
lating handling and prices of raisins, not violative of Sherman Act. 
Parker v. Brown, 341.

2. Id. Conviction of medical organizations for conspiracy to re-
strain trade in District of Columbia sustained. American Medical 
Assn. v. U. S., 519.

3. Id. Business of Group Health Association was “trade” within 
§ 3 of Sherman Act. Id.

4. Id. That defendants are physicians and medical organizations 
immaterial. Id.

5. Id. Sufficiency of indictment and evidence. Id.
6. Exemptions. Dispute here did not involve “terms and condi-

tions of employment” within Clayton and Norris-La Guardia 
Acts. Id.

APPEAL. See Bankruptcy, 10; Habeas Corpus, 1, 3; Jurisdiction.
APPORTIONMENT. See Constitutional Law, I, 9.
ARTICLES OF WAR. See War, 7.
ASSESSMENT. See Banks.
ASSISTANCE OP COUNSEL. See Constitutional Law, I, 7.
ASSUMPTION OF RISK. See Boiler Inspection Act.
ATTORNEYS. See Contempt.
BANKRUPTCY.

1. Relief of Debtors. Right of farmer-debtor who has interest in 
property to institute new proceeding under § 75. Wragg v. Federal 
Land Bank, 325.
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BANKRUPTCY—Continued.
2. Id. Administrator may not revive or initiate proceeding under 

§ 75 without leave of probate court; § 8 of Act inapplicable; General 
Order 50 (9) applicable. Harris n . Zion’s Savings Bank Co., 447.

3. Property of Debtor. Administration in § 75 proceeding of in-
terest of debtor as joint tenant of land purchase contract; effect of 
forfeiture of interest of co-tenant. Mangus v. Miller, 178.

4. Id. Right of Redemption after foreclosure in Alabama as inter-
est administrable in § 75 proceeding. Wragg v. Federal Land Bank, 
325.

5. Id. Property in which all equity or right of debtor had been 
extinguished by foreclosure sale, not part of estate. State Bank v. 
Brown, 135.

6. Possession of Debtor. Deposit of Rental. Effect of withdrawal 
of deposit of rental on further proceedings for three-year stay and 
other relief under § 75 (s). Mangus v. Miller, 178.

7. Conciliation Commissioner. Review of Order. Timeliness of 
petition for review of order of conciliation commissioner fixing rental, 
granting stay, or directing sale; effect of petition for rehearing; ju-
risdiction of reviewing court to act after expiration of ten-day period. 
Pfister v. Northern Illinois Finance Corp., 144.

8. Corporate Reorganization. Effect of prior proceeding pending 
in state court; adequacy of prior proceedings compared with Ch. X; 
showing of “need for relief”; “good faith” of petitioner; interests of 
creditors and stockholders. Marine Properties v. Manufacturers 
Trust Co., 78.

9. Id. Rule of full priority applicable. Id.
10. Review of Orders of Bankruptcy Court. Order of bankruptcy 

court vacating earlier order restraining prosecution by alleged bank-
rupt of suit in state court, appealable. Albin v. Cowing Pressure 
Joint Co., 211.

BANKS.
National Banks. Insolvency. Assessment. Authority of Comp-

troller of Currency to extend date for payment of assessment; when 
limitation begins to run. Fisher v. Whit on, 217.

BILLS OF EXCEPTIONS. See Criminal Appeals Rules.
1. Preparation. Verbatim transcript of evidence unnecessary. 

Miller v. U. S., 192.
2. Settlement. Duty of counsel and district judge. Id.
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BOILER INSPECTION ACT.
Construction. Right of Recovery. Ice on top of tender as in-

volving “unnecessary peril to life or limb”; effect of I. C. C. rule; 
right of recovery based on infractions of Act; validity of general 
verdict; contributory negligence and assumption of risk. Lilly v. 
Grand Trunk Western R. Co., 481.

BURDEN OF PROOF. See Admiralty, 3.
CARBON BLACK. See Patents for Inventions, 1.
CERTIORARI. See Jurisdiction, II, 6, 20.
CHARITIES. See Taxation, 7.
CITIZENS.

Status. Citizen as enemy belligerent. Ex parte Quirin, 1.

CIVIL RIGHTS. See Constitutional Law, I, 3-7.
CLAIMS.

1. Claim Against United States. Fraud. Construction of R. S. 
§ 5438; liability of contractors who bid collusively on P. W. A. proj-
ects. U. S. ex rel. Marcus v. Hess, 537; U. S. ex rel. Ostrager v. 
Associated Contractors, 562.

2. Qui Tam Actions. Nature of proceeding under R. S. §§ 3490- 
3493. Id.

3. Id. Defenses. That offenders have been indicted and fined for 
conspiracy to defraud Government, or that complainant obtained 
information from indictment, no bar to action. Id.

4. Id. Damages. Lump sum authorized by R. S. § 3490 properly 
assessed for each P. W. A. project involved. Id.

CLAYTON ACT. See Antitrust Acts, 6.
COLLUSION. See Claims, 1.
COMPENSATION. See Longshoremen’s and Harbor Workers’ 

Act, 1-4; Eminent Domain, 1-2; Fair Labor Standards Act, 7.
COMPLETION. See Contracts, 2.
COMPTROLLER OF CURRENCY. See Banks.
CONCILIATION COMMISSIONER. See Bankruptcy, 7.
CONDEMNATION. See Constitutional Law, TV, 7-8; Eminent Do-

main, 1-4; Taxation, 1.
CONSPIRACY. See Antitrust Acts, 2; Indictment, 1-2.

Penalty for single conspiracy to violate more than one penal pro-
vision of revenue laws. Braverman v. U. S., 49.
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CONSTITUTIONAL LAW. See Habeas Corpus, 2, 5; Procedure, 4.
I. Miscellaneous, p. 721.

II. Commerce Clause, p. 721.
III. Full Faith and Credit Clause, p. 722.
IV. Fifth Amendment, p. 722.
V. Sixth Amendment, p. 723.

VI. Fourteenth Amendment, p. 723.

I. Miscellaneous.
1. Delegation of Power. Delegation to Secretary of Labor of sub-

poena power under Walsh-Healey Act, valid. Endicott Johnson 
Corp. v. Perkins, 501.

2. Admiralty Jurisdiction. Recovery under state act for death 
of employee drowned in navigable river. Davis v. Department of 
Labor and Industries, 249.

3. Civil Rights. Trial by Jury. War. Congress authorized trial 
of offense against law of war by military commission. Ex parte 
Quirin, 1.

4. Id. Authority of President to order offense against law of war 
tried by military commission; validity of Order of July 2,1942. Id.

5. Id. Accused persons not precluded, by proclamation of July 
2, 1942 or by enemy alienage, from testing in civil courts validity 
of trial by military commission. Id.

6. Id. Art. Ill, § 2 does not extend to person charged with offense 
against law of war right to jury trial in civil court. Id.

7. Waiver of Constitutional Right to trial by jury and to assist-
ance of counsel. Adams v. U. S. ex rel. McCann, 269.

8. Bankruptcy Power. Congress may exclude competing or con-
flicting proceeding in state or federal tribunals. Marine Harbor 
Properties v. Manufacturers Trust Co., 78.

9. Supremacy Clause. Validity of § 124 of New York Decedent 
Estate Law requiring apportionment of federal estate tax among 
beneficiaries of estate. Riggs v. del Drago, 95.

10. Id. Priority of federal tax lien over later state tax lien. 
Michigan v. U. S., 338.

11. Federal Taxation. Uniformity. That ultimate incidence of 
federal estate tax is governed by state law does not violate require-
ment of geographical uniformity in federal taxation. Riggs v. del 
Drago, 95.

II. Commerce Clause.
1. Federal Regulation. Scope of Power. Prices of commodities 

in interstate commerce, and practices affecting such prices, as subject 
to federal regulation. Wickard v. Filbum, 111.

503873—43----- 53
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CONSTITUTIONAL LAW—Continued.
2. Id. Validity of Agricultural Adjustment Act of 1938, restrict-

ing production of wheat for market, as applied to wheat consumed 
on farm. Id.

3. State Regulation. Criteria of validity of state regulation 
affecting interstate commerce. Parker v. Brown, 341.

4. Id. California Agricultural Prorate Act, regulating handling, 
disposition, and prices of raisins, valid. Id.

III. Full Faith and Credit Clause.
Divorce Decree. Divorce decree granted person domiciled in 

State, binding on courts of other States. Williams v. North Caro-
lina, 287.

IV. Fifth Amendment.
1. Due Process. Regulation. Validity of regulatory provisions 

of Agricultural Adjustment Act of 1938. Wickard v. Filburn, 111.
2. Id. Act of May 26, 1941, amending Agricultural Adjustment 

Act of 1938, not invalidly retroactive as applied to wheat planted 
before but threshed after enactment. Id.

3. Discriminatory Legislation. Fifth Amendment contains no 
equal protection clause. Detroit Bank v. U. S., 329.

4. Tax Liens. Provision of Revenue Act giving unrecorded lien 
for federal estate tax priority over subsequent mortgage, though 
not over innocent purchasers of property which decedent had trans-
ferred inter vivos in contemplation of death, valid. Id.
5. Id. Validity of priority of unrecorded lien for federal tax 
over mortgage lien. Detroit Bank v. United States, 329.

6. Estate Tax. Limitation on deduction for charitable bequests 
by § 807 of Revenue Act of 1932, valid. Harrison v. Northern 
Trust Co., 476.

7. Eminent Domain. Just Compensation. Exclusion from value 
of such increase as occurred since date of authorization of project 
and as result thereof; severance damage. U. S. v. Miller, 369.

8. Notice and Hearing. Inclusion in judgment in condemnation 
proceedings of restitution for excess of amount deposited and paid 
by Government over amount awarded landowners; opportunity for 
hearing. Id.

9. Criminal Procedure. Person charged with offense against law 
of war without right to jury trial in civil court. Ex parte Quirin, 1.

10. Id. Double Jeopardy. Qui tarn action against person previ-
ously indicted and convicted of conspiracy to defraud United States 
not double jeopardy. U. S. ex rel. Marcus v. Hess, 537.
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CONSTITUTIONAL LAW—Continued.
V. Sixth Amendment.

Jury Trial. Right of jury trial in civil court does not extend to 
offense against law of war triable by military commission. Ex 
parte Quirin, 1.
VI. Fourteenth Amendment.

Criminal Cases. Due Process. Where one of grounds on which 
a general verdict rests is unconstitutional, conviction can not be 
sustained. Williams v. North Carolina, 287.

CONTEMPT. See Limitations, 1-2.
What Constitutes. Inducing federal court through misrepresenta-

tions by attorneys to issue decrees effectuating corrupt settlement, 
as criminal contempt. Pendergast v. U. S., 412.

CONTRACTS. See Bankruptcy, 3; Claims, 1; Procedure, 4; Taxa-
tion, 5.

1. Government Contract. Rights of Contractor. “Equitable ad-
justment” for extra work; appeal to department head as remedy. 
U. S. v. Callahan Walker Co., 56.

2. Id. Effect of delay in commencement of work; consequential 
damages; extension of time for completion as “equitable adjust-
ment.” U. S. v. Rice, 61.

CONTRIBUTORY NEGLIGENCE. See Boiler Inspection Act.
CORPORATE REORGANIZATION. See Bankruptcy, 8-9.
CORPORATIONS. See Bankruptcy, 8-9.
COSTS.

Forma Pauperis Statute. Indigent defendant in criminal case not 
entitled to verbatim transcript of evidence at public expense. 
Miller v. U. S., 192.

COUNSEL. See Constitutional Law, I, 7.
COUNTERCLAIM. See Procedure, 1.
COURTS. See Constitutional Law, I, 4-5; Contempt; Jurisdiction;

War, 1.
CREDIT. See Taxation, 5, 8.
CREDITORS. See Bankruptcy, 8-9.
CRIMINAL APPEALS RULES.

Rule 4- Power of Circuit Court of Appeals, on petition for 
rehearing, to remand cause for settlement of proper bill of excep-
tions. Miller v. U. S., 192.
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CRIMINAL LAW. See Conspiracy; Constitutional Law, I, 3-7; 
IV, 9-10; V; VI; Limitations, 1—2; Witnesses.

1. Elements of Offense. Willful attempt to evade or defeat 
federal tax; sufficiency of evidence of violation of § 145 (b) of 
Internal Revenue Code. Spies v. U. S., 492.

2. Forma Pauperis. Rights of indigent defendant on appeal under 
fonna pauperis statute. Miller v. U. S., 192.

3. General Verdict of Guilty. Can not be sustained where one 
of grounds on which it may rest is unconstitutional. Williams v. 
North Carolina, 287.

4. Former Jeopardy. Question not determined where earlier 
indictment was not part of record. Braverman v. U. S., 49.

DAMAGES. See Claims, 4; Contracts, 2.
DEATH. See Admiralty, 1-2.
DEBTORS. See Bankruptcy.
DECEDENTS. See Constitutional Law, I, 9; IV, 4; Taxation, 6.
DECREE. See Constitutional Law, III; Divorce, 3-4.
DEDUCTIONS. See Taxation, 7-8.

DELAY. See Contracts, 2.
DELEGATION. See Constitutional Law, I, 1.
DELIVERY. See Fair Labor Standards Act, 4.
DEPLETION. See Taxation, 4.
DEPOSIT. See Bankruptcy, 6; Eminent Domain, 2.
DISCRIMINATION. See Constitutional Law, IV, 3-5.
DISTRICT OF COLUMBIA. See Antitrust Acts, 2.
DIVORCE. See Constitutional Law, III.

1. Jurisdiction of Suit. State may alter marital status of spouse 
there domiciled. Williams v. North Carolina, 287.

2. Id. Nevada Comp. L. 1929, requiring that plaintiff shall have 
“resided” in State for designated period, means domicile. Id.

3. Effect of Decree. Divorce decree is more than in personam 
judgment, since it involves marital status of parties. Id.

4. Id. Decree of divorce validly granted in one State is binding, 
on courts of others. Id.

DOMICILE. See Constitutional Law, III; Divorce, 1-2; Evidence. 
DOUBLE JEOPARDY. See Constitutional Law, IV, 10; Criminal 

Law, 4.
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DUCES TECUM. See Subpoena.
DUE PROCESS. See Constitutional Law, IV, 1-9.
EMINENT DOMAIN. See Constitutional Law, IV, 7-8; Taxa-

tion, 1.
1. Just Compensation. Exclusion from value, as of date of tak-

ing, of such increase as occurred since authorization of project by 
Congress. U. S. v. Miller, 369.

2. Id. Government entitled to recover excess of amount de-
posited under Act of Feb. 26, 1931, over amount of award. Id.

3. Procedure. Federal court follows local law as to procedure 
but not as to substantive rights. Id.

4. Id. Disregard by District Court of local practice as to ad-
mission of opinion evidence as to value, not prejudicial error. Id.

EMPLOYER AND EMPLOYEE. See Antitrust Acts, 6; Fair Labor 
Standards Act, 1-7; Longshoremen’s & Harbor Workers’ Act, 1-4.

EMPLOYERS’ LIABILITY ACTS. See Boiler Inspection Act; 
Longshoremen’s and Harbor Workers’ Act.

ENEMY. See Aliens; Trading with the Enemy Act; War, 1-6.
ENTIRETY. See Liens, 1.
EQUAL PROTECTION. See Constitutional Law, IV, 3.
EQUITABLE ADJUSTMENT. See Contracts, 1-2.
EQUITY. See Jurisdiction, II, 16; IV, 1.
EQUITY OF REDEMPTION. See Bankruptcy, 4r-5.

ESTATE. See Bankruptcy, 3-5.
ESTATE TAX. See Constitutional Law, I, 9,11; IV, 4, 6; Liens, 1;

Taxation, 6-7.
ESTOPPEL. See Jurisdiction, I, 4; Patents for Inventions, 4.
EVIDENCE. See Admiralty, 3; Antitrust Acts, 5; Bills of Excep-

tions; Costs; Criminal Law, 1.
Domicile in suit for divorce. Williams v. North Carolina, 287.

EXECUTORS AND ADMINISTRATORS. See Bankruptcy, 2; 
Constitutional Law, I, 2, 9; Taxation, 6-7.

EXEMPTIONS. See Antitrust Acts, 6; Fair Labor Standards 
Act, 3.

EXONERATION. See Admiralty, 4.
EXTENSION. See Banks; Contracts, 2.
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EXTRA WORK. See Contracts, 1.
FAIR LABOR STANDARDS ACT.

1. Application of Act. Activities of employee determine. 
Warren-Bradshaw Drilling Co. v. Hall, 88; Walling v. Jacksonville 
Paper Co., 564.

2. Wholesalers. That wholesaler whose business is intrastate is 
in competition with wholesalers doing interstate business immaterial. 
Walling v. Jacksonville Paper Co., 564; Higgins v. Carr Bros. Co., 
572.

3. Id. Application of Act to wholesaler not to be implied from 
exception of employees of retailers. Walling v. Jacksonville Paper 
Co., 564.

4. Activities of Employees. Application of Act to delivery em-
ployees of wholesalers selling intrastate goods procured outside of 
State. Walling v. Jacksonville Paper Co., 564; Higgins v. Carr 
Bros. Co., 572.

5. Id. Effect of temporary pause of goods at warehouse. Walling 
v. Jacksonville Paper Co., 564.

6. Id. Employees as engaged in “process or occupation neces-
sary to production” of oil for interstate commerce. Warren-Brad-
shaw Drilling Co. V. Hall, 88.

7. Overtime Compensation. That wages are in excess of statu-
tory minimum, including minimum for overtime, does not in itself 
constitute compliance with overtime compensation requirements. 
Id.

FARMERS. See Agricultural Adjustment Act, 1-2; Bankruptcy 
Act, 1-7; Constitutional Law, II, 2,4.

FINAL JUDGMENT. See Jurisdiction, II, 7-11.
FORECLOSURE. See Bankruptcy, 3-4; Mortgages.
FORFEITURE. See Bankruptcy, 3.
FORMA PAUPERIS. See Costs; Criminal Law, 2; Procedure, 5. 
FORMER JEOPARDY. See Constitutional Law, IV, 10; Criminal 

Law, 4.
FRAUD. See Claims, 1-4; Contempt.
FULL FAITH AND CREDIT. See Constitutional Law, III.
FULL PRIORITY RULES. See Bankruptcy, 9.
GENERAL ORDERS IN BANKRUPTCY. See Bankruptcy, 2.
GOOD FAITH. See Bankruptcy, 8.
GOVERNMENT CONTRACTS. See Contracts, 1-2.
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GRAND JURY. See Witnesses.

HABEAS CORPUS. See Jurisdiction, II, 6.
1. Power to Issue Writ. Power of Circuit Court of Appeals 

to issue writ as incident to pending appeal. Adams v. U. S. ex rel. 
McCann, 269.

2. Id. Availability of writ in Kansas courts to person imprisoned 
in violation of rights under Federal Constitution. Pyle v. Kansas, 
213.

3. Propriety of Writ. Rule that writ will not serve as an appeal 
must be strictly observed. Adams v. U. S. ex rel. McCann, 269.

4. Id. Petition here denied for failure of petitioner to exhaust 
remedies under state law. Ex parte Williams, 604.

5. Sufficiency of Petition. Petition to Kansas court sufficiently 
alleged deprivation of federal rights, and denial without determining 
truth was error. Pyle v. Kansas, 213.

6. Id. Remand to state court without prejudice to design to 
achieve greater particularity in allegations. Id.

7. Id. Federal court may refuse writ if proof of facts alleged 
would not warrant discharge of petitioner. Ex parte Quirin, 1.

8. Id. Petitioners were in lawful custody for trial by military 
commission, and did not show cause for discharge. Id.

9. Procedure. Judgment denying habeas corpus on sole ground 
that application had not been made to state courts, vacated where 
writ has since been refused by State’s highest court. Sharpe n . 
Buchanan, 238.

HAGUE CONVENTION. See War.

HEALTH. See Antitrust Acts, 2-4.

HEARING. See Constitutional Law, I, 5-7; V, 8.

HUSBAND AND WIFE. See Constitutional Law, III; Divorce, 1-4.

IMMUNITY. See Witnesses.

INCOME TAX. See Taxation, 1-4, 8-9.

INDEMNITY. See Admiralty, 4.

INDICTMENT. See Criminal Law, 4; Jurisdiction, II, 21.
1. Allegations. Sufficiency of indictment for conspiracy in re-

straint of trade and violation of § 3 of Sherman Act. American 
Medical Assn. v. U. S., 519.

2. Construction. Indictment charged single conspiracy and sup-
ported general verdict. Id.

INDIGENTS. See Costs.
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INFORMER. See Claims, 2-3.
INJUNCTION. See Jurisdiction, III, 1-2, 4; IV, 1; Public Utili-

ties, 4.
Restraint of Enforcement of State Statute. Insufficiency of alle-

gations of bill. Williams v. Miller, 599.
INSOLVENCY. See Banks.
INSURANCE. See Longshoremen’s and Harbor Workers’ Act, 2-3.
INTEREST. See Taxation, 1.
INTERNAL REVENUE. See Conspiracy; Taxation, 1-9.
INTERSTATE COMMERCE. See Boiler Inspection Act; Fair 

Labor Standards Act, 2, 4-6; Public Utilities, 2-4.
INTERSTATE COMMERCE COMMISSION. See Boiler Inspection 

Act.
INVENTION. See Patents for Inventions.
JEOPARDY. See Constitutional Law, IV, 10; Criminal Law, 4.
JOHNSON ACT. See Public Utilities, 4.
JOINT TENANTS. See Bankruptcy, 3.
JUDGMENTS. See Constitutional Law, III; Divorce, 3-4.
JURISDICTION.

I. In General, p. 728.
II. Jurisdiction of this Court, p. 729.

III. Jurisdiction of Circuit Courts of Appeals, p. 731.
IV. Jurisdiction of District Courts, p. 731.

References to particular subjects under title Jurisdiction: Abate-
ment, I, 1; Aliens, 1,1; Amount in Controversy, IV, 2; Bankruptcy 
Act, I, 8; III, 4; Certiorari, II, 20; Criminal Appeals, II, 21-22; 
Divorce, I, 3; Eminent Domain, I, 7; Equally Divided Court, 
II, 5; Federal Question, I, 4-8; II, 12-15; Final Judgment, II, 
7-11; Habeas Corpus, I, 2; III, 3, 6; Injunction, III, 1-2, 4; 
IV, 1; Jurisdictional Amount, IV, 2; Limitations, I, 6; Longshore-
men’s Act, IV, 4; Mandamus, I, 1; Merchant Marine Act, I, 5; 
Moot Question, II, 4-5; Patents for Inventions, I, 4; Record, II, 
23; Rehearing, III, 5; Remand, III, 5; Remittitur, II, 8; Sub-
poena, 1,10; IV, 3.
I. In General.

1. Mandamus as appropriate remedy to compel District Court 
to proceed to trial of suit erroneously abated because of enemy 
alienage of plaintiff. Ex parte Kawato, 69.
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JURISDICTION—Continued.
2. Habeas Corpus. Judgment denying habeas corpus on sole 

ground that application had not been made to state courts vacated 
where writ has since been refused by State’s highest court. Sharpe 
v. Buchanan, 238.

3. Divorce. Jurisdiction of suit for divorce. Williams v. North 
Carolina, 287.

4. Federal Question. Whether licensee estopped to challenge 
validity of patent, where license involved price-fixing stipulation, 
was federal question. Sola Electric Co. v. Jefferson Electric Co., 
173.

5. Id. Whether state court protected rights of parties to action 
under § 33 of Merchant Marine Act was federal question. Garrett 
v. Moore-McCormack Co., 239.

6. Id. When period of limitations begins to run against re-
ceiver’s claim on assessment levied by Comptroller of Currency on 
stockholders of national bank is federal question. Fisher v. Whit on, 
217.

7. Id. Federal court in eminent domain proceedings follows local 
law as to procedure but not as to substantive rights. U. S. v. 
Miller, 369.

8. Id. Interpretation of Bankruptcy Act. Wragg v. Federal 
Land Bank, 325.

9. Scope of Review. Appellate court may sustain judgment on 
grounds not previously urged. Helvering n . Stuart, 154.

10. Enforcement of Subpoenas Duces Tecum of Secretary of 
Labor under Walsh-Healey Public Contracts Act. Endicott John-
son Corp. v. Perkins, 501.

II. Jurisdiction of this Court.
1. Want of Jurisdiction. Dismissal for. Gurney v. Ferguson, 

588; Peak v. California, 589; Reeves v. Williamson, 593; Donovan 
v. Turner, 599.

2. Timeliness of Appeal. Dismissal of appeal not applied for in 
time provided by law. Monks v. Lee, 590.

3. Moot Question. Affirmance of cause wherein question has 
become moot. Royal Cadillac Service v. U. S., 595.

4. Id. Procedure where question here sought to be reviewed 
becomes moot. Natural Milk Producers Assn. v. San Francisco, 423.

5. Equally Divided Court. Affirmance by. U. S. v. Consumers 
Paper Co., 595.
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JURISDICTION—Continued.
6. Appellate Jurisdiction. Denial of habeas corpus by district 

court for District of Columbia as reviewable on appeal to Court 
of Appeals and here by certiorari. Ex parte Quirin, 1.

7. Review of State Courts. Finality of Judgment. Test of 
finality of judgment of state court for purpose of review by this 
Court. Dept, of Banking v. Pink, 264.

8. Id. Finality of judgment as affected by local practice of 
entering judgment on remittitur of highest court of State. Id.

9. Id. Amendment of final judgment merely certifying that 
federal question was presented and decided did not extend time 
for petition for certiorari. Id.

10. Id. Appellate review afforded by Missouri law not exhausted 
where no application made to division of state supreme court for 
transfer of cause to court en banc. Osment v. Pitcairn, 587.

11. Id. Dismissal for want of final judgment. Cheltenham & 
Abington Co. v. Commission, 588; Ex parte Davis, 592.

12. Federal Question. Dismissal for want of substantial federal 
question. Clark v. Doyle, 590; General Motors Acceptance Corp. 
v. Hulbert, 590; Morris Plan Bank v. Graves, 591; Southeastern 
Greyhound Lines v. McCanless, 595; Coleman v. California, 596; 
Roddenberry v. Florida, 600; Aimer Co. v. Commissioner of Taxa-
tion, 605.

13. Id. Dismissal for want of properly presented federal ques-
tion. Tennessee Oil Co. v. McCanless, 588; Toye Bros. Co. v. 
Cooperative Cab Co., 589.

14. Id. Dismissal because record failed to show that federal 
question was properly preserved on appeal to highest state court. 
Martin v. Struthers, 589.

15. Id. Non-federal ground adequate to support judgment. 
Holley v. Lawrence, 518.

16. Local Law. Considerations of equity as requiring determi-
nation here of question of local law. Public Utilities Comm’n v. 
United Fuel Gas Co., 456.

17. Id. Questions of local law; determination by Circuit Court 
of Appeals. Helvering n . Stuart, 154.

18. Scope of Review. Ground for supporting judgment may be 
considered though raised here for first time. Marshall v. Pletz, 383.

19. Id. Judgment may be sustained on grounds not previously 
urged. Helvering v. Stuart, 154.
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JURISDICTION—Continued.
20. Id. Respondent in certiorari may urge in support of judg-

ment a ground rejected by District Court and not considered by 
Circuit Court of Appeals. U. S. ex rel. Marcus v. Hess, 537.

21. Criminal Appeals. Direct Appeal. When judgment sustain-
ing demurrer to indictment not directly appealable. U. S. v. Wayne 
Pump Co., 200.

22. Id. Amendatory Act of May 9, 1942, not retrospective in 
operation; inapplicable to appeals for which, when taken, there 
was no statutory authority. Id.

23. Insufficiency of Record. See Braverman v. U. S., 49.
III. Jurisdiction of Circuit Courts of Appeals.

1. Appeal. Interlocutory Injunction. Order as one granting in-
junction and appealable under Jud. Code § 129. Ettelson v. Metro-
politan Life Ins. Co., 188.

2. Id. Applicability of Jud. Code § 129 determined not by 
terminology of order but by substantial effect. Id.

3. Habeas Corpus. Power of Circuit Court of Appeals to issue 
writ as incident to pending appeal. Adams v. U. S. ex rel. McCann, 
269.

4. Bankruptcy Act. Order vacating injunction against alleged 
bankrupt prosecuting suit in state court, appealable. Albin v. 
Cowing Joint Co., 211.

5. Petition for Rehearing. Power of Circuit Court of Appeals 
to remand cause to District Court for settlement of proper bill of 
exceptions. Miller v. U. S., 192.

6. U. 8. Court of Appeals, D. C. Denial of habeas corpus by 
District Court for District of Columbia as reviewable on appeal. 
Ex parte Quirin, 1.

IV. Jurisdiction of District Courts.
1. Equity Jurisdiction. Suit to enjoin enforcement of California 

Agricultural Prorate Act as within equity jurisdiction. Parker v. 
Brown, 341.

2. Amount in Controversy. Suit as one “arising under law regu-
lating commerce” and maintainable without regard to amount in 
controversy. Id.

3. Limits of Jurisdiction of District Court upon application 
by Secretary of Labor for enforcement of subpoena duces tecum 
under Walsh-Healey Public Contracts Act. Endicott Johnson Corp. 
v. Perkins, 501.
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JURISDICTION—Continued.
4. Longshoremen’s Act. Order of deputy commissioner dismiss-

ing claim because not filed within year after injury, not reviewable. 
Marshall v. Pletz, 383.

JURISDICTIONAL AMOUNT. See Jurisdiction, IV, 2.
JURY. See Constitutional Law, I, 6-7; V.
JUST COMPENSATION. See Constitutional Law, IV, 7; Eminent 

Domain, 1-2; Taxation, 1.
KNOWLEDGE. See Admiralty, 7.
LABOR RELATIONS. See Admiralty, 2-3; Antitrust Acts, 6; 

Fair Labor Standards Act.
LAW OF WAR. See Constitutional Law, I, 3-6; War, 2-6.
LEGISLATIVE HISTORY. See Statutes, 3-4.
LICENSE. See Patents for Inventions, 4.
LIENS. See Constitutional Law, IV, 4-5.

1. Tax Liens. When lien for federal estate tax attaches; in-
terest of decedent as tenant by entirety; priority of unrecorded 
lien over mortgage. Detroit Bank v. U. S., 329.

2. Id. Priority of federal tax lien over later state tax lien. 
Michigan v. U. S., 338.

LIMITATION OF LIABILITY. See Admiralty, 7.
LIMITATIONS. See Admiralty, 5-6; Bankruptcy, 7; Banks; Ju-

risdiction, I, 6; Longshoremen’s and Harbor Workers’ Act, 1.
1. Offenses. Three-year limitation of R. S. § 1044 applicable to 

prosecution for criminal contempt. Pendergast v. U. S., 412.
2. Id. When limitation begins to run against prosecution for 

criminal contempt under Jud. Code § 268. Id.

LONGSHOREMEN’S & HARBOR WORKERS’ ACT.
1. Claim. Timeliness. Claim as barred because not filed under 

§ 13 (a) within year after injury. Marshall v. Pletz, 383.
2. Id. Tender of compensation by insurance carrier not within 

exception allowing claim to be filed within year after date of last 
“payment.” Id.

3. Id. Furnishing of medical care to injured employee was not 
“payment of compensation” within exception of § 13 (a). Id.

4. Id. Terms “payment” and “compensation” in § 13 (a) refer 
to periodic money payments to be made by employer. Id.
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MAINTENANCE AND CUBE. See Admiralty, 3.
MANDAMUS.

1. When Proper Remedy. Mandamus appropriate remedy where 
District Court erroneously abated, for duration of war, suit by 
resident alien enemy. Ex parte Kawato, 69.

2. Id. That District Court could have dismissed suit on other 
grounds, no basis for denial of mandamus. Id.

MARITIME COMMISSION. See Admiralty, 4.
MARRIAGE. See Constitutional Law, III; Divorce, 1-4.
MEDICAL ASSOCIATIONS. See Antitrust Acts, 2.
MERCHANT MARINE ACT. See Admiralty, 3.
MILITARY COMMISSION. See Constitutional Law, 1,3-6 ; War, 7.
MINERAL LANDS. See Taxation, 4.
MOOT QUESTION. See Jurisdiction, II, 3-4; Procedure, 2.
MORTGAGES. See Bankruptcy, 3-5; Constitutional Law, IV, 4-5

Foreclosure. Right of Redemption. Rights of mortgagor under 
law of Indiana. State Bank v. Brown, 135.

NATIONAL BANKS. See Banks.
NATURAL GAS ACT. See Public Utilities, 2.
NAVIGABLE WATERS. See Admiralty, 1-2.
NEGLIGENCE. See Admiralty, 1-5, 7; Boiler Inspection Act.
NEVADA DIVORCE. See Constitutional Law, III; Divorce, 2.
NORRIS-LA GUARDIA ACT. See Antitrust Acts, 6.
NOTICE. See Constitutional Law, IV, 8.
OIL AND GAS. See Fair Labor Standards Act, 6.
OVERTIME. See Fair Labor Standards Act, 7.
PARTIES. See Bankruptcy, 2.
PATENTS FOR INVENTIONS.

1. Validity. Product claims of Patent No. 1,889,429, to Weigand 
and Venuto, invalid as indefinite. United Carbon Co. v. Binney 
& Smith Co., 228.

2. Id. Invention must be capable of accurate definition, and 
accurately defined, to be patentable. Id.

3. Id. Patentee may not broaden claims by describing product 
in terms of function. Id.
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PATENTS FOR INVENTIONS—Continued.
4. License. Licensee not estopped to set up invalidity of patent 

where price-fixing stipulation involved. Sola Electric Co. v. Jeffer-
son Electric Co., 173.

PAUPERS. See Costs.
PAYMENT. See Longshoremen’s and Harbor Workers’ Act, 2-4.
PENALTY. See Conspiracy.
PERSONAL INJURIES. See Admiralty, 1-3; Boiler Inspection 

Act.
PERSONAL REPRESENTATIVES. See Bankruptcy.
PHYSICIANS. See Antitrust Acts.
PLEADING. See Habeas Corpus, 6-8; Indictment, 1-2.
PRESIDENT. See Constitutional Law, I, 4; Proclamations, 1-2; 

Trading with the Enemy Act.
PRICE FIXING. See Constitutional Law, II, 1, 4; Patents for In-

ventions, 4.
PRIORITY. See Bankruptcy, 9; Constitutional Law, IV, 4-5; 

Liens, 1-2.
PRIVITY. See Admiralty, 7.
PROBATE COURT. See Bankruptcy, 2.
PROCEDURE. See Bankruptcy, 2, 6-7, 10; Eminent Domain, 3-4; 

Habeas Corpus, 1-7,9; Jurisdiction.
1. Injunction. Order of District Court that issue raised by 

counterclaim be heard and disposed of before issue raised by com-
plaint appealable under Jud. Code § 129; Rules 1 and 2 of Rules 
of Civil Procedure construed. Ettelson v. Metropolitan Life Ins. 
Co., 188.

2. Moot Questions. Procedure where federal question here sought 
to be reviewed becomes moot. Natural Milk Producers Assn. v. 
San Francisco, 423.

3. Eminent Domain Proceedings. Federal court follows local 
law as to procedure. U. S. v. Miller, 369.

4. Sufficiency of Record. Dismissal of appeal where record did 
not contain contract and claim of unconstitutional impairment 
could not be determined. Hughes v. Wendel, 134.

5. Criminal Procedure. Scope of in forma pauperis statute. 
Miller v. U. S., 192.
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PROCLAMATIONS.
1. President’s Proclamation of July 2, 191$. Accused persons 

not barred from civil courts for purpose of determining ap-
plicability of Proclamation. Ex parte Quirin, 1.

2. Id. Consideration by courts of contention that Constitution 
and laws forbid trial of accused by military commission, not fore-
closed. Id.

PUBLIC CONTRACTS ACT. See Constitutional Law, I, 1; Juris-
diction, 1,10.

PUBLIC UTILITIES.
1. State Commissions. Authority. Jurisdiction of Ohio commis-

sion to fix rates retroactively. Public Utilities Comm’n v. United 
Fuel Gas Co., 456.

2. Id. Power to fix rates for natural gas transported and sold 
in interstate commerce vested by Natural Gas Act of 1938 in 
Federal Power Commission exclusively. Id.

3. Id. State commission not barred by Natural Gas Act from 
compelling production of data by interstate company. Id.

4. Id. Federal court’s injunction against enforcement of Ohio 
commission’s assumption of jurisdiction to fix rates for natural 
gas transported and sold in interstate commerce, sustained; John-
son Act inapplicable. Id.

PUBLIC WORKS ADMINISTRATION. See Claims, 1, 4.
Q.UI TAM ACTIONS. See Claims, 2-3; Constitutional Law, IV, 10; 

Statutes, 2.
RAILROADS. See Boiler Inspection Act.
RAISIN INDUSTRY. See Constitutional Law, II, 4.
RATES. See Public Utilities, 1-2,4.
RECORDATION. See Constitutional Law, IV, 4-5.
REDEMPTION. See Bankruptcy, 4-5.

REFERENDUM. See Agricultural Adjustment Act, 2.
REGULATION. See Constitutional Law, II, 1-4; IV, 1-2; Public 

Utilities, 1-4.
REHEARING. See Bankruptcy, 7; Criminal Appeals Rules.
RELEASE. See Admiralty, 3.
REMAND. See Criminal Appeals Rules.
REMITTITUR. See Jurisdiction, II, 8.
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RESIDENCE. See Divorce, 1-2.
RESTRAINT OF TRADE. See Antitrust Acts, 1-5.
RETROACTIVE LAWS. See Constitutional Law, IV, 2.
REVIVOR. See Bankruptcy, 2.
RIGHT OF REDEMPTION. See Bankruptcy, 4-5; Mortgages.
SABOTEURS.

Enemy Belligerents. Unlawful Combatants. Persons under di-
rection of enemy government, entering defense lines for purpose 
of sabotage, triable by military commission. Ex parte Qvirin, 1.

SAFETY APPLIANCE ACTS. See Boiler Inspection Act.
SEAMEN. See Admiralty, 3.
SECRETARY OF AGRICULTURE. See Agricultural Adjustment 

Act, 2.
SECRETARY OF LABOR. See Constitutional Law, I, 1; Juris-

diction, 1,10.
SELF-INCRIMINATION. See Witnesses.
SENTENCE. See Conspiracy.
SEVERANCE DAMAGE. See Constitutional Law, IV, 7.
SHERMAN ACT. See Antitrust Acts.
SHIPPING ACT. See Admiralty, 6.
STATUTES.

1. Validity. That unambiguous statute produces harsh result 
is not matter for courts. Helvering v. Ohio Leather Co., 102.

2. Id. Considerations of policy in permitting qui tarn actions 
are for Congress, not courts. U. S. ex rel. Marcus v. Hess, 537.

3. Legislative History. As aid to construction. Harrison v. 
Northern Trust Co., 476.

4. Id. As supporting construction adopted. Helvering v. Ohio 
Leather Co., 102.

5. Administrative Interpretation. Construction of § 114 (b) (4) 
of Revenue Act of 1934 in accord. Mother Lode Mines Co. v. 
Commissioner, 222.

STAY. See Bankruptcy, 6-7.
STOCKHOLDERS. See Bankruptcy, 8-9.
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SUBPOENA. See Constitutional Law, I, 1; Jurisdiction, I, 10; IV, 
3; Witnesses.

Validity. Subpoenas duces tecum issued by Secretary of Labor 
under Walsh-Healey Public Contracts Act. Endicott Johnson 
Corp. v. Perkins, 501.

SUITS IN ADMIRALTY ACT. See Admiralty, 4-6.
SUPREMACY CLAUSE. See Constitutional Law, I, 9-10.
TAXATION. See Conspiracy; Constitutional Law, 1,9-11; IV, 4-6; 

Criminal Law, 1; Liens, 1-2.
1. Federal Income Tax. Income. "Interest” which was part of 

condemnation award as taxable income. Kieselbach V. Commis-
sioner, 399.

2. Federal Income Tax. Trusts. Income of trust as taxable in-
come of grantor; effect of trust instrument under state law. Hel-
vering v. Stuart, 154.

3. Id. Trust for benefit of children, relieving grantor of parental 
obligation. Id.

4. Federal Income Tax. Mining Property. Timeliness of elec-
tion of depletion allowance on percentage basis under 1934 Act. 
Mother Lode Co. v. Commissioner, 222.

5. Corporations. Undistributed Profits Tax. Contracts did not 
require that earnings be "paid” or “irrevocably set aside” against 
debt during tax year; credit under § 26 (c) (2) of 1936 Act dis-
allowed. Helvering v. Ohio Leather Co., 102.

6. Estate Tax. Validity of § 124 of New York Decedent Estate 
Law requiring apportionment of federal estate tax among bene-
ficiaries. Riggs v. del Drago, 95.

7. Id. Charitable Bequests. Computation of deduction on ac-
count of charitable bequests. Harrison v. Northern Trust Co., 476.

8. Deductions. Taxpayer must show compliance with terms of 
statute authorizing credit in nature of deduction. Helvering v. 
Ohio Leather Co., 102.

9. Attempt to Evade or Defeat Tax. Elements of offense. Spies 
v. U.S., 492.

TENANTS BY ENTIRETY. See Liens, 1.
TRADING WITH THE ENEMY ACT.

Resident Aliens not affected without Presidential proclamation; 
suit by resident alien enemy not barred. Ex parte Kawato, 69.

TRANSCRIPT OF EVIDENCE. See Bills of Exceptions, 1; Costs.
503873—43------ 54
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TRIAL.
1. Rulings on Evidence. Disregard by District Court in eminent 

domain proceeding of local practice as to admission of opinion 
evidence as to value, not prejudicial error. U. S. v. Miller, 369.

2. Sufficiency of Evidence for submission of case to jury. Ameri-
can Medical Assn. v. U. S., 519.

TRIAL BY JURY. See Constitutional Law, I, 3-7; V.
TRUSTS. See Taxation, 2-3.

Powers of Trustees. Reconveyance or distribution of income to 
grantor under Illinois law; power to amend. Helvering v. Stuart, 
154.

UNDISTRIBUTED PROFITS TAX. See Taxation, 5.
UNIFORMITY. See Constitutional Law, I, 11.
UNITED STATES. See Claims, 1-4.
UNLAWFUL COMBATANT. See War, 3-5.
VALUE. See Constitutional Law, IV, 7; Eminent Domain, 1-4.
VERDICT. See Constitutional Law, VI.

General Verdict. Validity and sufficiency. Williams n . North 
Carolina, 287; Lilly v. Grand Trunk Western R. Co., 481; American 
Medical Assn. n . U. S., 519.

WAGES AND HOURS. See Fair Labor Standards Act, 7.
WAIVER. See Constitutional Law, I, 7.
WALSH-HEALEY ACT. See Constitutional Law, I, 1; Jurisdic-

tion, 1,10.
WAR. See Constitutional Law, I, 3-6; Mandamus.

1. Alien Enemy. Capacity to sue. Ex parte Kawato, 69.
2. Law of War. Law of war embraces status, rights and duties 

of enemy nations and enemy individuals. Ex parte Quirin, 1.
3. Id. Person who surreptitiously penetrates lines for commis-

sion of hostile acts, discarding uniform on entry, is unlawful com-
batant. Id.

4. Id. Citizen of United States who associates self with military 
arm of enemy government and enters this country bent on 
hostile acts is enemy belligerent. Id.

5. Id. Elements of offense of unlawful belligerency. Id.
6. Id. Offense of which accused were charged was against law 

of war and triable by military commission. Ex parte Quirin, 1.
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WAR—Continued.
7. Military Commission. Procedure. Procedure prescribed by 

President’s Order of July 2, 1942, and that in fact followed by 
Military Commission, not in conflict with Articles of War. Id.

WAREHOUSE. See Fair Labor Standards Act, 5.
WHEAT. See Agricultural Adjustment Act, 1; Constitutional 

Law, II, 1.
WHOLESALERS. See Fair Labor Standards Act, 2-4.
WITNESSES.

Immunity from Prosecution. Immunity of subpoenaed witness 
from prosecution for offense as to which he gave testimony before 
grand jury investigating alleged violations of Sherman Act. U. S. 
v. Monia, 424.

WORKMEN’S COMPENSATION. See Longshoremen’s and Har-
bor Workers’ Act.
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