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ErraTuM.—307 U. S. 434, seventh line from bottom,
“reversed” should read “affirmed.”
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PIERCE BUTLER, Associate JustTice.*

HARLAN FISKE STONE, AsSOCIATE JUSTICE.
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ings in his memory will appear in a later volume.
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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES

It 18 ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the Circuits, agreeably to the Acts of Congress in
such cases made and provided, and that such allotment
be entered of record, viz:

For the First Circuit, FELix FRANKFURTER, Associate
Justice.

For the Second Circuit, HarLaN F. StonE, Associate
Justice.

For the Third Circuit, OWEN J. ROBERTS, Associate
Justice.

For the Fourth Circuit, CHARLES Evans HUGHES,
Chief Justice.

For the Fifth Circuit, Huco L. Brack, Associate
Justice.

For the Sixth Circuit, JAMEs C. McREYNOLDS, Asso-
ciate Justice.

For the Seventh Circuit, WiLLiam O. Doucras, Asso-
ciate Justice.

For the Eighth Circuit, Pierce BuUTLER, Associate
Justice.

For the Ninth Circuit, STaANLEY REED, Associate
Justice.

For the Tenth Circuit, PmErce BuTLER, Associate
Justice.

For the District of Columbia, CaARLES Evans HuGHES,
Chief Justice.

April 24, 1939.

(For mnext previous allotment, February 6, 1939, see
306 U. S. p. iv.)
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MR. JUSTICE BUTLER

SupPREME COURT OF THE UNITED STATES
THURSDAY, NOVEMBER 16, 1939

Present: The CHier JusTick, Mgr. JusTick McREYN-
oLps, Mg. Justice SToNE, MR. JusTicE RoBERTS, MR.
Justice Buack, MR. Justice REED, MR. JUSTICE FRANK-
FURTER, and MR. JUSTICE DoUGLAS.

The CrIEF JUSTICE said:

“It is my sad duty to announce the passing, early this
morning, of our brother, Mr. Justice Pierce Butler. After
a long and distinguished career at the Minnesota Bar, he
was appointed Associate Justice of this Court and took his
seat in January 1923. Trained in the exacting school of
a most active professional practice, Pierce Butler brought
to this Court not only his learning in the law, but a rich
store of practical experience. His fidelity, his courage and
forthrightness, which were his outstanding characteristics,
made him a doughty warrior for his convictions, and he
served the Court with great ability and indefatigable
industry and an unwavering loyalty to its traditions and
to his lofty conception of its function in preserving our
constitutional heritage.

“The funeral services in Washington will be held to-
morrow morning at 11 o’clock at Saint Matthew’s Cathe-
dral, and the Court will attend. A committee of the
Court composed of Mr. Justice McReynolds, Mr. Justice
Stone, and Mr. Justice Robkerts will attend the services to
be held in St. Paul.

“As a further token of respect for the memory of our
brother, the Court, immediately upon the conclusion of
the hearing in the case now on argument, in which coun-
sel from the Pacific coast are engaged, will adjourn until
Wednesday, November 22 next, at noon.”
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1. To constitute a controversy between two States, within the orig-
inal jurisdiction of this Court, it must appear that the complain-
ing State has suffered a wrong through the action of the other
State, furnishing ground for judicial redress, or is asserting a
right against the other State which is susceptible of judicial en-
forcement according to the accepted principles of the common
law or equity systems of jurisprudence. P. 15.

‘2. A bill by one State against another State and citizens of the
other, which alleges that the plaintiff has assessed a tax on the
transfer by death of the estate of one of its own citizens, the
satisfaction of which depends upon resort to intangible assets of
the decedent consisting of securities held by the individual de-
fendants, as trustees, in the defendant State, and which alleges
that the defendant State claims and will exercise a right to levy a
like tax upon the transfer of this intangible property, and which
prays to have the respective rights of the two States adjudicated,
and for general relief, but which shows that the property is suffi-
cient to answer the claims of both States and that the claims are
not mutually exclusive but independent so that each State may
constitutionally press its claim without confliet in point of law
or fact with the decision of the other,—does not present a justici-
able controversy between the two States. Texas v. Florida, 306
U. 8. 398, distinguished. Id.

3. State statutes purporting to exempt from local transfer tax in-
tangible assets of decedents who, at death, were citizens of other
States which grant reciprocal exemptions, create no enforceable
obligation between the States enacting them. P. 16.

204084°—40——1 1
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4. A State may not invoke the original jurisdiction of this Court tc
enforce the individual rights of its citizens. P. 17.

5. Federal jurisdiction to render a declaratory judgment depends on
the existence of a controversy in the constitutional sense. Id.

6. A State can not be brought into court by making its citizens
parties to a suit not otherwise maintainable against the State.
Id.

7. An action by a State to recover money from citizens of another
State will not be entertained by the Court in the absence of facts
showing that resort to the original jurisdiction is necessary for the
protection of the plaintiff State. P. 18.

In the present instance, it does not appear that Massachusetts
is without a proper and adequate remedy in the Missouri courts
or the federal District Court in Missouri. P. 19. :

8. Clause 2 of §2 of Article IIT of the Constitution merely dis-
tributes the jurisdiction conferred by clause 1. Id.

9. The orginal jurisdiction of this Court, in cases where a State is
a party, refers to those cases in which, according to the grant
of power made in Art. III, §2, cl. 1, jurisdiction might be exer-
cised in consequence of the character of the party, and an original
suit might be instituted in any of the federal courts. Cohens v.
Virginia, 6 Wheat. 264. Id.

10. The objection that the courts in one State will not entertain a
suit to recover taxes due to another or upon a judgment for such
taxes, goes not to the jurisdiction but to the merits, and raises a
question which the district courts are competent to decide. P. 20.

Motion for leave, denied.

O~ Mortion for leave to file an original bill in this
Court and the return to an order to show cause.

Mr. Edward O. Proctor, Assistant Attorney General of
Massachusetts, with whom Mr. Paul A. Dever, Attorney
General, was on the brief, for complainant.

Under Graves v. Elliott, 307 U. S. 383, decedent’s right
to revoke had the attribute of property, and control of
her person and estate at the place of her domicil afforded
constitutional basis for imposition of the tax.

Under that case and Curry v. McCanless, 307 U. S. 357,
Missouri also can tax the transfer, though whether its
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statutes exercise that power with respect to the present
trusts, in view of the reciprocity provision of the statute,
is another question. As the Massachusetts tax is im-
posed upon the trustees, who are residents of Missouri,
Massachusetts can enforce the tax only by recourse to the
Missouri or federal courts. The trustees deny their lia-
bility to pay, on the ground that Massachusetts has no
jurisdietion to impose it. There exists, therefore, a con-
troversy between that State and citizens of Missourl.

The purpose of vesting in the courts of the United
States jurisdiction of suits by one State against the cit-
izens of another “was to enable such controversies to be
determined by a national tribunal, and thereby to avoid
the partiality, or suspicion of partiality, which might
exist if the plaintiff State were compelled to resort to the
courts of the State of which the defendants were citi-
zens.” Massachusetts v. Mellon, 262 U. S. 447, 480,
481; Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 289;
Chisholm v. Georgia, 2 Dall. 419, 475; Story on the
Constitution, §§ 1638, 1682. And if the facts present
such a case, the Court may not deny jurisdiction because
numerous similar cases might “be brought within its
cognizance.” Minnesota v. Hitchcock, 185 U. S. 373.

A suit against an individual to collect a tax clearly
presents a justiciable controversy determinable “accord-
ing to accepted doctrines of the common law or equity
systems of jurisprudence.” United States v. Cham-
berlin, 219 U. 8. 250; Milwaukee County v. M. E. White
Co., 296 U. 8. 268, 271; Meredith v. United States, 13 Pet.
486; Dollar Savings Bank v. United States, 19 Wall. 227;
United States v. Philadelphia & Reading R. Co., 123
U. 8. 113.

A judgment for a tax is one which is entitled to full
faith and credit under the Constitution. Milwaukee
County v. M. E. White Co., 296 U. S. 268.
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The Massachusetts inheritance tax is a statutory lia-
bility quasi contractual in nature, subject to enforcement
by suit. The rule, adopted in some jurisdictions but
denied in others, that the courts of one State will not
enforce the revenue laws of another State, has been se-
verely criticized (29 Col. L. R. 782; 48 Harv. L. R. 828)
and its validity is an open question in this Court. Mil-
waukee County v. M. E. White Co., 296 U. S. 268, 275;
Moore v. Mitchell, 281 U. S. 18, 24.

The rule of Wisconsin v. Pelican Ins. Co., 127 U. S.
265, should not be extended to a suit for enforcement of
revenue laws. Milwaukee County v. M. E. White Co.,
supra.

There is presented a controversy between Massachu-
setts and Missouri. In view of recent decisions (Curry
v. McCanless, supra; Graves v. Elliott, supra; Worcester
County Co. v. Riley, 302 U. 8. 292, 299; New Jersey v.
Pennsylvania, 287 U. S. 580) the States, having surren-
dered their rights to make treaties inter sese, must find
their only remedy against double taxation in reciprocal
legislation. First National Bank of Boston v. Maine,
284 U. 8. 312, 334; Kidd v. Alabama, 188 U. S. 730, 732.
Both Massachusetts and Missouri have resorted to this
expedient. Massachusetts and its residents, therefore,
are entitled to the immunity offered by the Missouri
statute.

If the evils of multiple taxation are to be solved by
reciprocal legislation of the States, as this Court has itself
suggested, it is essential that there be a forum where
recalcitrant States may be compelled to observe the
reciprocity their legislatures have provided. The Su-
preme Court is the only available forum.

If the Court has jurisdiction upon either ground but
not the other, the jurisdiction is not lost because of the
joinder of parties not necessary to such jurisdiction.
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Mr. Harry W. Kroeger, with whom Mr. Daniel N.
Kirby was on the brief, for St. Louis Union Trust Co.,
Trustee, et al., respondents.

The controversies in this case are justiciable because
they are of a civil nature and arise between States of the
Union and between a State and citizens of another State.
They exist notwithstanding the absence of constitutional
restraints on double taxation. Distinguishing Curry v.
McCanless, 307 U. S. 357; Graves v. Elliott, 307 U. S.
383. Because of the facts in this case, and the reciprocal
exemption contained in the law of Missouri, there can
here be only one tax, if in truth there can be any tax at
all. In such a situation a controversy arises appropri-
ately to be decided by a court upon an analogy to inter-
pleader under the principle recently decided by this Court
in Texas v. Florida, 306 U. S. 398.

Controversies between the States of Massachusetts and
Missouri arise because each denies the right of the other
to tax. A controversy arises from the assertion by Mas-
sachusetts of the validity of its tax laws in Missouri.
Throughout the Eighteenth and Nineteenth Centuries
English courts have announced the doctrine in dicta that
no nation will take notice of the revenue laws of an-
other. In America the doctrine has been followed and
applied in Ludlow v. Van Rensselaer, 1 Johnson 94;
Maryland v. Turner, 132 N. Y. S. 173; Colorado v. Har-
beck, 232 N. Y. 71; New York Trust Co. v. Island Oil &
Transport Corp., 11 F. 2d 698; Moore v. Mitchell, 30 F.
2d 600; 281 TU. S. 18.

This Court has found it unnecessary to decide whether
a State might have extraterritorial enforcement of its
revenue laws in an original action outside the taxing
State, as distinguished from a suit on a judgment ob-
tained in the taxing State on personal service. Moore
v. Mitchell, supra; Milwaukee County v. M. E. White
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Co., 296 U. S. 268. The issues, as suggested by Colo-
rado v. Harbeck, 232 N. Y. 71, and Moore v. Mitchell,
supra, go deeper than objections to extraterritorial collec-
tion. They involve questions of the vitality of the tax-
ing law itself when sought to be applied to raise
obligations and impose liens within the confines of an-
other State. The attempt of Massachusetts here is to
impose a contractual liability upon trustees who neither
made themselves amenable to, nor sought the protection
in any way of, the Commonwealth, and to reach over into
Missouri in the attempted impressment of a lien on assets
held in Missouri. Massachusetts is attempting to base
her right upon revenue laws claimed to have extraterri-
torial effect.

A controversy arises from the denial by Missouri of
the effect of her reciprocity statute. The extent of recip-
rocal legislation was commented upon in Farmers Loan
& Trust Co. v. Minnesota, 280 U. S. 204, where it was
said that thirty-five States had already in some form
granted relief against double taxation.

In view of the holding in Curry v. McCanless, supra,
and Graves v. Elliott, supra, the need for reciprocal legis-
lation to avoid the evils of double taxation becomes of
paramount importance. See, Orr, “Reciprocal Exemp-
tions from Inheritance Taxation,” 18 Boston University
Law Rev. 39.

Has not Massachusetts an interest in the question
whether Missouri legally withholds the exemption
granted by her statute?

Enactment of mutual reciprocity laws is assumption
of mutual obligations between the States. There was
something of the nature of a continuing, although revo-
cable, offer to other States, for the duration of a reciproc-
ity law, to grant exemptions in respect of property of
citizens of other States, if the States of their domiciles
granted similar exemptions in respect of property of
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citizens of the legislating State. This was not mere
comity, since it contemplated a quid pro quo. The Mis-
souri reciprocity statute was more than a mere exemption
law. The nature of Missouri’s obligation to Massachu-
setts is much like the contractual obligation expressed in
§§ 85 and 90 of the American Law Institute’s Restate-
ment of the Law of Contracts.

The interest of a State such as Massachusetts granting .
an exemption and claiming reciprocity transcends an in-
terest in the individual benefits to acerue to its own citi-
zens. Florida v. Mellon, 273 U. 8. 12, 16. It is a public
interest which Massachusetts has in the reciprocal
exemptions upon which its own exemptions are postu-
lated. Missouri should not be permitted, unless she can
show just cause, to violate her statute when her citizens
are entitled to exemptions in Massachusetts. There
would be a constitutional inhibition against the subse-
quent withdrawal of the benefit conferred at the date of
Mrs. Blake’s death. City Bank Farmers’ Trust Co. v.
New York Central R. Co., 253 N. Y. 49. Reciprocity, it
is believed, furnishes an expedient of accord without
violation of the compact clause; for the obligation arising
out of reciprocal legislation is not such as requires the
consent of Congress. This is true because (1) the obli-
gation, although contractual in nature, is not rested upon
manifestation of assent so as to fall within the meaning
of “compact” or “agreement” in the constitutional sense,
and (2) no interest of the United States is involved.
Virginia v. Tennessee, 148 U. S. 503, 518-519; Stearns v.
Minnesota, 179 U. S. 223, 244-245; Union Branch R. Co.
V. East Tennessee & Georgia R. Co., 14 Ga. 327, 339;
State v. Joslin, 116 Kans. 615, 618-619.

A controversy arises on the part of each State against
the other by reason of the effect of the other’s tax upon
its public charities.
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Controversies between the States and between each of
the States and the respondent trustees arise out of the
attempts of each State to collect a tax upon the trust
property in Missouri. The subject matter is single.
With the existence of reciprocity, there can be not more
than one tax payable. There being not more than a
single liability, damage to the respondent trustees arises
from the multiple assertion of claims. The assumption
of jurisdiction by this Court would avoid a multiplicity
of suits. The existence of controversies capable of being
initiated in other courts presupposes the original juris-
diction of this Court.

Mr. Edward H. Miller, with whom Mr. Roy McKit-
trick, Attorney General of Missouri, was on the brief,
for the State of Missouri, respondent.

A request for an opinion does not present a case or
controversy. United States v. West Virginia, 295 U. S.
463; Texas v. Interstate Commerce Comm’n, 258 U. S.
158; New Jersey v. Sargent, 269 U. S. 328; Massachu-
setts v. Mellon, 262 U. S. 447.

Massachusetts is only asking for a declaration of
whether it, or Missouri, has the right to levy an inheri-
tance tax, and “this Court may not be called on to give
advisory opinions or to pronounce declaratory judg-
ments.” Alabama v. Arizona, 291 U. S. 286, 291; Ash-
wander v. T. V. A., 297 U. 8. 288, 324; Arizona v. Cali-
fornia, 283 U. S. 423; Pennsylvania v. West Virginia, 262
U.'8.'598.

The supposed dispute is political and therefore not
justiciable. Fowler v. Lindsey, 3 Dall. 410; Virginia v.
West Virginia, 11 Wall. 39; Georgia v. Stanton, 6 Wall.
50; Massachusetts v. Mellon, supra; Kansas v. Colorado,
185 U. S. 125; Rhode Island v. Massachusetts, 12 Pet.
657.
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There is no direct conflict of interests between the two
States. The trust assets are far more than adequate for
the payment of the total taxes claimed by them both.
Distinguishing Texas v. Florida, 306 U. S. 398. The
claims of the two are completely independent, are not
mutually exclusive in any way, and Missouri has neither
done nor threatened any act tending to interfere with the
collection by Massachusetts of its asserted tax. Muskrat
v. United States, 219 U. S. 346.

Missouri is not threatening any private or property
right of Massachusetts. The Court has declared that
only certain types of state rights will be protected from
threatened invasion. Oklahoma v. Atchison, T. & S. F.
Ry. Co., 220 U. S. 277; Georgia v. Stanton, 6 Wall. 50,
77; United States v. West Virginia, 295 U. S. 463.

The right to tax is an attribute of general sovereignty,
as distinguished from a property right. MecCulloch v.
Maryland, 4 Wheat. 316, 428; Providence Bank v. Bil-
lings, 4 Pet. 514, 564; Case of the State Freight Tax, 15
Wall. 232, 278; Cooley on Taxation, 3rd ed., p. 7. An
invasion by Missouri of the Massachusetts jurisdiction to
tax, would not affect a private or property right, and
therefore could not present a justiciable controversy.
While the property right requirement has been relaxed
in water rights cases so as to permit a State to sue as
parens patriae, Missourt v. Illinois, 180 U. S. 208; Kansas
v. Colorado, 185 U. S. 125, such cases present no analogy
to the case at bar.

Massachusetts is not the real party in interest. Okla-
homa v. Atchison, T. & S. F. Ry. Co., 220 U. 8. 277;
Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 287; Nash-
ville, C. & St. L. Ry. Co. v. Wallace, 288 U. S. 249, 259;
Oklahoma v. Gulf, C. & S. F. Ry. Co., 220 U. 8. 290; New
Hampshire v. Lowisiana, 108 U. S. 76; Kansas v. United
States, 204 U. S. 331; Florida v. Anderson, 91 U. S. 667;
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Lowisiana v. Tezas, 176 U. S. 1; North Dakota v. Minne-
sota, 263 U. S. 365.

If there is a separate controversy between a State and
citizens of another State, necessary parties are absent,
whose joinder would oust the jurisdiction. California v.
Southern Pacific Co., 157 U. 8. 228; Arizona v. California,
208 U. S. 558. See also dissents in South Dakota v. North
Carolina, 192 U. S. 286, 322, and Pennsylvania v. West
Virginia, 262 U. S. 553, 605. The beneficiaries under the
trust are the only persons really interested in the issue
framed by Massachusetts. Cf. Texas v. Interstate Com-
merce Comm’n, 258 U. S. 158, 163; Minnesota v. North-
ern Securities Co., 184 U. S. 199, 246,

The allegations afford no adequate basis for relief ac-
cording to accepted doctrines of equity jurisprudence.
Texas v. Florida, 306 U. S. 398. Massachusetts was faced
with no possible risk of loss from anything that Missouri
might do.

Even if the Court has jurisdiction it may decline to
exercise it. Courts need not in every case exercise a
jurisdiction which they admittedly possess. The state-
ment in Cohens v. Virginia, 6 Wheat. 264, repeated in
Employers’ Liability Cases, 223 U. S. 1, 58; Hyde v.
Stone, 20 How. 170; Chicot County v. Sherwood, 148
U. 8. 529; and McClellan v. Carland, 217 U. S. 268, that
a court can not decline to exercise its jurisdiction, is sub-
ject to exceptions. Canada Malting Co. v. Paterson
Steamships, 285 U. S. 413; Rogers v. Guaranty Trust Co.,
288 U. S. 123; Pennsylvania v. Williams, 294 U. S. 176.
Cf., Douglas v. New York, N. H., & H. R. Co., 279 U. 8.
377.

The constitutional provision conferring jurisdiction in
controversies between States, and between States and
citizens of other States, is not mandatory. If the lan-
guage of the first Judiciary Act can properly be used as
a contemporaneous interpretation of the constitutional
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provisions, Ames v. Kansas, 111 U. S. 449, it would seem
that “all” controversies where a State is a party, the lan-
guage of the statute, would have required the reading of
the word “all” into the constitutional provision of clause
1 dealing with controversies between States, especially
since clause 2 apparently distributes to the Supreme
Court jurisdiction in “all” cases in which a State is a
party. However, the Court has declined to accept that
interpretation, has said that the omission in clause 1 of
the word “all” was apparently deliberate, and intended
to be a contrast between the classes of cases in clause 1
which are preceded by the word “all,” and thus that the
judicial power does not extend to all controversies to
which the United States is a party, or to all controver-
sies between a State and citizens of another State, but
rather only to certain types of those controversies. Wil-
liams v. United States, 289 U. S. 553; Oklahoma v. Gulf,
C.&S.F. Ry. Co., 220 U. S. 290. And it has read into
the constitutional language certain cases not even men-
tioned. The Court has approved Mr. Justice Iredell’s
dissent in Chisholm v. Georgia, and has declared that the
doctrine of the implied immunity of a sovereign from
suit must be read into the constitutional language, and
that its literal construction is inadmissible. Williams v.
United States, supra; Hans v. Louisiana, 134 U. S. 1.
The Court has also read into the constitutional provision
a prohibition against suits by a foreign State against a
State. Principality of Monaco v. Mississippi, 292 U. S.
313, 322; Oklahoma v. Gulf, C. & S. F. Ry. Co.,200 U. S.
290. In fact, in Williams v. United States, supra, the
Court said that the phrase “Controversies to which the
United States shall be a Party” in Article III, § 2, clause
1, which it placed upon precisely the same footing as the
clause “Controversies between two or more States,” must
be construed in accordance with the practical construc-
tion put upon it by the first Judiciary Act, as though it
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read, “controversies to which the United States shall be
a party plaintiff or petitioner.,” 289 U. S. 577. The
same principle has been given an even broader applica-
tion. Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 289;
Maissouri v. Illinots, 180 U. S. 208.

It is interesting to note that the Court has grafted a
further exception upon the exception that suits which
were not justiciable prior to the Constitution were not
made justiciable by the Constitution. Hans v. Louisi-
ana, supra. It is also interesting to observe that the in-
terpretation of the Constitution and the Judiciary Act
as differentiating, although the language itself suggests
no such differentiation, between suits by a State or the
United States, and suits against a State or the United
States, was arrived at even although in the very language
of the Judiciary Act, an express distinetion is made be-
tween suits by ambassadors and other foreign represent-
atives, and suits against them,

If the language of the Constitution and the Judiciary
Act were taken literally in connection with controversies
between, for example, a State and citizens of other States,
it would appear to authorize the Supreme Court to take
jurisdiction in every case where a State and citizens of
other States are adversary parties. The Court has, how-
ever, interpreted this language so that the grant of power
is only considered as extending to justiciable cases or
controversies, of a civil nature, in which a State as plain-
tiff or petitioner sues only citizens of other States. Thus
if the Court can read into the language of the Constitu-
tion certain exceptions which are perhaps not directly
suggested by its terms, but which are derived from postu-
lates beyond the confines of the Constitution, it would
appear to be at liberty to decline to exercise jurisdiction
in this case, on grounds equally compelling, and on pos-
tulates equally beyond the confines of the constitutional
and statutory language. Cf., the dissenting opinion of
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Mr. Chief Justice Fuller in United States v. Texas, 143
U. S. 621, 648.

The Court should decline to exercise jurisdiction in
this case. This proceeding is not of the kind for which
the original jurisdiction of this Court was designed.
There are other entirely adequate remedies available to
the interested parties. There are other remedies in other
courts which are entirely adequate to dispose of any
possible differences between the parties interested in this
case. Massachusetts should be able to bring a suit
against the trustees for the collection of its taxes, in either
a Missouri state court or in a federal district court in
Missouri, and such a suit would be of a civil nature and
would present a justiciable case or controversy. There
is no question about the remedies available for a testing
of the validity of the Missouri tax. The trustees could
sue to enjoin the collection of the Missouri tax on the
ground that it is unconstitutional as applied to them,
Ex parte Young, 209 U. S. 123; or could bring an action
under the Missouri Declaratory Judgment Act, Laws of
Missouri 1935, pp. 218-220. And the Missouri inheri-
tance tax laws, § 898, R. S. Mo., 1929, permit persons
interested in their liability for an inheritance tax to bring
suit against the State to quiet title, to which suit the
State expressly consents.

Mg. Cuier Justice HucHEs delivered the opinion of
the Court.

The Commonwealth of Massachusetts asks leave to file
a bill of complaint against the State of Missouri and cer-
tain citizens of that State. On return to the order to
show cause why leave should not be granted, the re-
spondents, while contesting the claims of Massachusetts,
stated that they had no cause to show. The Court set
the motion for hearing upon the question whether the
Court has jurisdiction to entertain the suit. The com-
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plainant and the individual respondents contend that the
Court has jurisdiction and the State of Missouri now
presents the contrary view.

The argument for jurisdiction rests upon two grounds,
(1) that there is a controversy between two States, and
(2) that there is a controversy between a State and citi-
zens of another State. Constitution, Article III, §2,
paragraphs 1 and 2.

The proposed bill of complaint alleges in substance that
Madge Barney Blake, domiciled in Massachusetts, died in
1935 leaving an estate in that State of $12,646.02, which
has there been administered, and that this estate will be
exhausted by costs of administration and federal taxes;
that the decedent, while domiciled in Massachusetts,
created three trusts of securities of the value (at the time
of death) of $1,850,789.77, the trustees being residents of
Missouri where the securities are held; that in two of
these trusts, embracing the greater part of the securities,
the settlor had reserved the right of revocation; that both
Massachusetts and Missouri have inheritance tax statutes
subjecting to taxation property passing by deed, grant or
gift made or intended to take effect in possession or en-
joyment after the death of the donor; that the Massa-
chusetts statute imposes the tax upon intangibles only
when owned by inhabitants of that State; that the
Missouri statute exempts from the tax intangibles owned
by non-residents who reside in States extending reciprocal
provisions to residents of Missouri; that in this instance
both States are claiming the exclusive right to impose
inheritance taxes upon the trust estates; that Missouri
intends to exercise its jurisdiction over the trustees and
the property to the exclusion of Massachusetts; that
Massachusetts has taken the action required by its
statutes to determine the amount of the tax, and to cer-
tify it to the persons by whom it is payable, and that
there is now due to Massachusetts from the respondent
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trustees $137,000, if all the trust estates are taxable, and
$127,000 if only the property under the two revocable
trusts is taxable; and that the tax cannot be collected
from any persons or property in Massachusetts.

Alleging the absence of adequate remedy save in this
Court sitting as a court in equity, the complainant prays
that the Court may adjudge whether Massachusetts or
Missouri has “the jurisdiction and lawful right to impose
transfer, succession or inheritance taxes” in respect of
the several transfers described and to determine that
question in favor of Massachusetts. There is also a gen-
eral prayer for other relief by injunction or otherwise
as the Court may deem expedient.

First—The proposed bill of complaint does not present
a justiciable controversy between the States. To consti-
tute such a controversy, it must appear that the com-
plaining State has suffered a wrong through the action
of the other State, furnishing ground for judicial redress,
or is asserting a right against the other State which is
susceptible of judicial enforcement according to the ac-
cepted principles of the common law or equity systems
of jurisprudence. Florida v. Mellon, 273 U. 8. 12, 16, 17;
Texas v. Florida, 306 U. S. 398, 405. Missouri, in claim-
ing a right to recover taxes from the respondent trustees,
or in taking proceedings for collection, is not injuring
Massachusetts. By the allegations, the property held in
Missouri is amply sufficient to answer the claims of both
States and recovery by either does not impair the exercise
of any right the other may have. It is not shown that
there is danger of the depletion of a fund or estate at
the expense of the complainant’s interest. It is not
shown that the tax claims of the two States are mutually
exclusive. On the contrary, the validity of each claim
i1s wholly independent of that of the other and, in
the light of our recent decisions, may constitutionally
be pressed by each State without conflict in point of
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fact or law with the decision of the other. Curry v. Mc-
Canless, 307 U. 8. 357; Graves v. Elliott, 307 U. S. 383.
The question is thus a different one from that presented
in Texas v. Florida, supra, where the controlling con-
sideration was that by the law of the several States
concerned only a single tax could be laid by a single
State, that of the domicile. This was sufficient basis for
invoking the equity jurisdiction of the Court, where it
- also appeared that there was danger that through suc-
cessful prosecution of the claims of the several States
in independent suits enough of the estate would be
absorbed to deprive some State of its lawful tax. Texas
v. Florida, supra, 405, 406, 408, 410.

Massachusetts urges that a controversy has arisen over
the enforcement of the reciprocal provisions of the tax
statutes of the two States. It is said that Missouri has
enacted reciprocal legislation under which there is ex-
empted from taxation the transfer of intangibles where
the transferor at the time of death was a resident of a
State which at that time did not impose a transfer or
death tax in respect of the intangible property of resi-
dents of other States or if the laws of the State of
residence contained a reciprocal exemption provision
(Missouri Rev. Stat. 1929, c. 1, art. 21, § 576) ; and that
Massachusetts since 1927 (St. 1927, c. 156) has granted
complete exemption from the inheritance tax to intangi-
ble property not belonging to its inhabitants. Mass.
General Laws (Ter. Ed.) c. 65, § 1. The argument is that
Massachusetts and its residents are entitled to the im-
munity offered by the Missouri statute.

But, apart from the fact that there is no agreement or
compact between the States having constitutional sanec-
tion (Const. Art. 1, § 10, par. 3), the enactment by Mis-
souri of the so-called reciprocal legislation cannot be
regarded as conferring upon Massachusetts any con-
tractual right. Each State has enacted its legislation ac-
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cording to its conception of its own interests. KEach State
has the unfettered right at any time to repeal its legisla-
tion. Kach State is competent to construe and apply its
legislation in the cases that arise within its jurisdiction.
If it be assumed that the statutes of the two States have
been enacted with a view to reciprocity in operation,
nothing is shown which can be taken to alter their essen-
tial character as mere legislation and to create an obliga-
tion which either State is entitled to enforce as against
the other in a court of justice.

The suggestion that residents of Massachusetts are en-
titled to the immunity offered by the Missouri statute is
unavailing, as Massachusetts may not invoke our jurisdic-
tion for the benefit of such individuals. Oklahoma v.
Atchison, T. & 8. F. Ry. Co., 220 U. S. 277, 286; Okla-
homa v. Cook, 304 U. S. 387, 394.

Nor does the nature of the suit as one to obtain a
declaratory judgment aid the complainant. To support
jurisdiction to give such relief, there must still be a con-
troversy in the constitutional sense (detna Life Insurance
Co. v. Haworth, 300 U. 8. 227, 240, 241) and as between
the two States there is no such controversy here.

Second.—Complainant urges that jurisdiction may be
sustained in the view that the proposed bill of complaint
presents a controversy between Massachusetts and eciti-
zens of Missouri. The bill is not aptly framed so as
to present such a controversy independently of a con-
troversy between the States. The bill expressly states
the issues presented as being (a) whether Massachusetts
or Missouri has exclusive jurisdiction over the transfers
in trust so as to have the taxing power, and (b) second-
arily, whether the State having such jurisdiction can
constitutionally reach one of the trusts in which the
settlor reserved no right of revocation. And the specific
relief sought is that the Court may determine which

State has the jurisdiction to tax and may award that
204084 °—40——2
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jurisdiction to Massachusetts as against Missouri. If
the gravamen of the proposed bill is deemed to be an
assertion of a controversy between the States, jurisdiction
to entertain the bill cannot be supported in the absence
of the showing of such a controversy. Missouri cannot
be brought into court by the expedient of making its
citizens parties to a suit otherwise not maintainable
against the State.

With respect to the second ground of invoking juris-
diction, as an independent ground, we are virtually asked
to disregard the stated objective of the proposed bill, to
treat it as amended so as to expunge claims against Mis-
souri and to confine it to claims against the trustees; to
consider the bill as no longer asking a declaratory judg-
ment as to which State has power to tax, as not seeking
relief in this Court “sitting as a court of equity,” but,
in the light of the general prayer for other relief, as pre-
senting a simple action against the trustees to recover
the amount of the tax claimed to be due Massachusetts
irrespective of any claim of Missouri.

If it be possible to consider the proposed bill as thus
stripped of its abortive allegations against Missouri and
as presenting a cause of action so distinet from that pri-
marily relied upon, still the invocation of our jurisdiction
must fail. In the exercise of our original jurisdiction so
as truly to fulfill the constitutional purpose we not only
must look to the nature of the interest of the complain-
ing State—the essential quality of the right asserted—but
we must also inquire whether recourse to that jurisdiction
in an action by a State merely to recover money alleged
to be due from citizens of other States is necessary for
the State’s protection. In Oklahoma v. Cook, supra, we
called attention to the enormous burden which would be
imposed upon this Court if by taking title to assets of in-
solvent state institutions, including claims against citizens
of other States, a State could demand access to the origi-
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nal jurisdiction of this Court to enforee such claims. To
open this Court to actions by States to recover taxes
claimed to be payable by citizens of other States, in the
absence of facts showing the necessity for such interven-
tion, would be to assume a burden which the grant of
original jurisdiction eannot be regarded as compelling this
Court to assume and which might seriously interfere with
the discharge by this Court of its duty in deciding the
cases and controversies appropriately brought before it.
We have observed that the broad statement that a court
having jurisdiction must exercise it (see Cohens v. Vir-
ginia, 6 Wheat. 264, 404) is not universally true but has
been qualified in certain cases where the federal courts
may, in their discretion, properly withhold the exercise
of the jurisdiction conferred upon them where there is
no want of another suitable forum. Canada Malting Co.
v. Paterson Co., 285 U. S. 413, 422; Rogers v. Guaranty
Trust Co., 288 U. S. 123, 130, 131. Grounds for justify-
ing such a qualification have been found in “considera-
tions of convenience, efficiency and justice” applicable to
particular classes of cases. Rogers v. Guaranty Trust
Co., supra. Reasons not less cogent point to the need of
the exercise of a sound discretion in order to protect this
Court from an abuse of the opportunity to resort to its
original jurisdiction in the enforcement by States of
claims against citizens of other States.

In this instance it does not appear that Massachusetts
is without a proper and adequate remedy. Clause 2 of
§ 2 of Article IIT merely distributes the jurisdiction con-
ferred by clause one. Louisiana v. Tezas, 176 U. S. 1, 16;
Monaco v. Mississippt, 292 U. 8. 313, 321. The original
jurisdiction of this Court, in cases where a State is a
party, “refers to those cases in which, according to the
grant of power made in the preceding clause, jurisdiction
might be exercised in consequence of the character of the
party, and an original suit might be instituted in any of
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the federal Courts; not to those cases in which an original
suit might not be instituted in a federal Court.” Cohens
v. Virginia, supra, pp. 398, 399. With respect to the
character of the claim now urged, we are not advised that
Missouri would close its courts to a eivil action brought
by Massachusetts to recover the tax alleged to be due
from the trustees. The Attorney General of Missouri at
this bar asserts the contrary. He says that “it would
seem that Massachusetts should be able to bring a suit
against the trustees for the collection of its taxes in either
a Missouri state court or in a federal district court in Mis-
souri” and that “such a suit would be of a civil nature
and would present a justiciable case or controversy.” We
have said that the objection that the courts in one State
will not entertain a suit to recover taxes due to another or
upon a judgment for such taxes, is not rightly addressed
to any want of judicial power in courts which are au-
thorized to entertain civil suits at law. It goes “not to
the jurisdiction but to the merits,” and raises a ques-
tion which district courts are competent- to decide. Ml-
waukee County v. M. E. White Co., 296 U. S. 268, 272.

The motion for leave to file the proposed bill of com-

plaint is denied.
Motion denied.

Mg. JusticE BUTLER took no part in the consideration
and decision of this case.
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PITTMAN, CLERK OF THE SUPERIOR COURT
OF BALTIMORE, ». HOME OWNERS' LOAN
CORP.

CERTIORARI TO THE COURT OF APPEALS OF MARYLAND.

No. 10. Argued October 12, 13, 1939.—Decided November 6, 1939.

1. The Maryland tax on mortgages, graded according to the amount
of the loan secured and imposed in addition to the ordinary reg-
istration fee as a condition to the recordation of the instrument,
can not be applied to a mortgage tendered for record by the Home
Owners’ Loan Corporation and securing one of its loans, in view
of the provisions of the Home Owners’ Loan Act which declare
the Corporation to be an instrumentality of the United States
and that its loans shall be exempt from all state and municipal
taxes. Federal Land Bank v. Crosland, 261 U. S. 374. P. 29.

2. Assuming that the creation of the Home Owners’ Loan Corpora-
tion was a constitutional exercise of the power of Congress, the
activities of the Corporation through which the Government law-
fully acts must be regarded as governmental functions and entitled
to whatever immunity attaches to those functions when per-
formed by the Government itself through its departments. P. 32.

The power of Congress to create a corporation to facilitate
the performance of governmental functions implies a power to
protect the operations thus validly authorized, which comes within
the range of the express power conferred by Const. Art. I, §8, cl.
18, to make all laws necessary and proper for carrying into exe-
cuticn all powers vested by the Constitution in the Government.
In the exercise of this power to protect, Congress has the domi-
nant authority which necessarily inheres in its action within the
national field.

175 Md. 512; 2 A. 2d 689, affirmed.

CerTIORART, 306 U. S. 628, to review a judgment affirm-
ing the issuance of a mandamus by Baltimore City Court
requiring the Clerk of the Superior Court of Baltimore
to record a mortgage.

Messrs. H. Vernon Eney, Assistant Attorney General
of Maryland, and William C. Walsh, Attorney General,
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with whom Mr. William L. Henderson, Deputy Attorney
General, was on the brief, for petitioner.

The tax is uniform and does not discriminate against
the Corporation or the United States.

The tax is not a burden on the Corporation since it
could be, and customarily is, paid by the mortgagor.

If the tax is paid by the mortgagor, the effect on the
Corporation of collecting the tax from the mortgagor,
and the slight increase in the cost of its operations which
this might entail, are so speculative, remote and uncertain
as to constitute no burden at all in the constitutional
sense. McCulloch v. Maryland, 4 Wheat. 316, 436;
Union Pacific Railroad v. Peniston, 18 Wall. 5, 30; Met-
calf & Eddy v. Mitchell, 269 U. S. 514, 523-524; Willcuts
v. Bunn, 282 U. S. 216, 225; Educational Films Corp. v.
Ward, 282 U. 8. 379, 391-392; Fox Film Corp. v. Doyal,
286 U. S. 123, 128; Indian Territory Illuminating Ol Co.
v. Board of Equalization, 288 U. S. 325, 327-328; Schuyl-
kill Trust Co. v. Pennsylvania, 296 U. S. 113, 127; United
States v. California, 297 U. S. 175. In all of these cases
the Court has avoided an extension of immunity from
tax for fear of crippling the taxing power of either the
States or the Federal Government.

The immunity exists only to the extent necessary to
prevent undue interference with the operations of the
Federal Government. The tax must have a direct and
immediate effect upon the operations of the govern-
mental instrumentality; it must restrict, retard, 1mpede
or obstruct its activities.

We rely upon James v. Dravo Contracting Co., 302
U. S. 134; Silas Mason Co. v. State Tax Commission,
302 U. S. 186; Atkinson v. State Tax Commission, 303
U. S. 20; Helvering v. Mountain Producers Corp., 303
U. 8. 376; Helvering v. Gerhardt, 304 U. 8. 405; Allen v.
Regents of University System of Georgia, 304 U. S. 439;
and Graves v. New York ex rel. O’ Keefe, 306 U. S. 466.
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From a reading of these cases it is clear that the present
tendency is to scrutinize any claim to immunity and
allow it only when it is abundantly clear that, otherwise,
an unreasonable burden would be imposed on a govern-
mental agency. This is particularly true where immu-
nity would result in a benefit to a private person, but
where the burden, if any, on the governmental agency is
remote and speculative.

The activities of this Corporation are such that this
non-diseriminatory tax, laid upon it as well as upon pri-
vate agencies operating in the money lending field, would
not retard, impede or obstruct the operations of the Cor-
poration. South Carolina v. United States, 199 U. 8.
437; Allen v. Regents of University System of Georgia,
304 U. S. 439.

The distinction drawn, in the case of state agencies,
between those exercising proprietary functions and those
exercising governmental functions seems to come to no
more than this: In the one case it is not necessary to
inquire whether a particular federal tax is or is not a
burden, for there is no implied constitutional immunity.
On the other hand, if a state agency is exercising a gov-
ernmental function, there is immunity from a tax which
is found upon inquiry to impose a direct and palpable
burden. The only difference to be noted in dealing with
federal agencies is that the Court does not consider that
any of them may not be governmental and hence it is
necessary in each case to inquire whether or not the state
tax in fact does impose a direct and palpable burden
upon the federal agency.

Even though the Home Owners’ Loan Corporation is
a governmental agency, it is still necessary to determine
whether or not the challenged tax imposes a direct and
palpable burden upon the federal agency, so as to retard,
obstruet or impede it in the performance of the functions
delegated to it by Congress. The nature of those func-
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tions must be examined, and the benefit to be derived
from immunity weighed against the detriment to the
State, which is cooperating with the Federal Government
in the attainment of common governmental ends.

We can not close our eyes to the fact that the Federal
Government is daily broadening the sphere of its activi-
ties. It is constantly setting up agencies which compete
with private agencies engaging in similar activities.
Carried far enough, an immunity from tax would deprive
the States of their sources of revenues. This is not nec-
essary for the protection of the Federal Government in
the performance of the functions delegated to it by the
Constitution.

The Home Owners’ Loan Act of 1933 does not purport
to confer upon the Corporation an immunity from the
Maryland tax.

If construed to confer that immunity it is, to that ex-
tent, unconstitutional and void. Congress has no power
to confer upon agencies of the Federal Government an
immunity from state taxation which is broader and more
extensive than the implied constitutional immunity.
Graves v. New York ex rel. O’Keefe, 306 U. S. 466.

Assuming that Congress has the power to authorize the
creation of the Home Owners’ Loan Corporation to assist
needy home owners by refinancing mortgages on their
homes, it is, we submit, clear that an immunity from the
Maryland recordation tax is not necessary or needful to
protect the agency in the performance of that function.
If an immunity from taxation is necessary to protect
a federal agency in the performance of a governmental
function devolved upon it by Act of Congress, then any
tax which interferes with the performance of the function
constitutes a burden upon the federal agency. If so,
there is an implied constitutional immunity from the tax.
On the other hand, if the tax does not so interfere, then
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it constitutes no burden on the agency and there is no
implied constitutional immunity from the tax. But in
this event there would be no necessity for an immunity
to protect the federal agency in the performance of its
governmental functions, and it would therefore not be
necessary for Congress to grant such an immunity in
order to enable the federal agency to carry on its activi-
ties. If there is no such necessity, then clearly the power
to grant immunity from tax could not be derived from
the implied power of Congress “to do whatever is need-
ful or appropriate to carry out the powers delegated to it
by the Federal Constitution.”

The idea that the Congress has some power, the limits
of which are not defined, to grant an immunity from a
tax broader than the implied constitutional immunity, is
without foundation. In other words, if we concede the
power of Congress to grant to a governmental agency
whatever tax immunity is necessary to protect and safe-
guard that agency in the performance of the govern-
mental funetions delegated to it by Congress, we merely
concede the implied constitutional immunity from sub-
stantial interference. If we go beyond this, then we must
say that the Congress has the power to grant not merely
an immunity necessary to protect the agency in the per-
formance of its governmental funetions, but an unlimited
immunity. Such a rule would have disastrous conse-
quences.

A statutory declaration of immunity may therefore be
treated as an expression of congressional opinion as to the
necessity for immunity, or as negativing any implication
of a waiver of the immunity by Congress, or both. But
beyond this point we submit that the question of whether
immunity exists in any particular case depends upon
whether it can be implied from the Constitution, and in
every case this is a judicial and not a legislative question.
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Solicitor General Jackson, with whom Assistant Attor-
ney General Clark and Messrs. Sewall Key, Warner W.
Gardner, Berryman Green, and Harold Lee were on the
brief, for respondent.

Petitioner does not challenge the constitutionality of
the Home Owners’ Loan Act of 1933, as amended. It
follows that the Corporation shares the full immunity
from state taxation which attaches to the operations of
the United States. Its functions are necessarily “gov-
ernmental,” since they are in exercise of the delegated
powers of the Federal Government. Since it is wholly
owned and controlled by the Government, its corporate
organization does not affect the governmental nature of
its activities. Graves v. New York ex rel. O’Keefe, 306
U. 8. 466, 477.

Congress has full power to determine whether the
recordation of these mortgages should be exempt from
or subject to state taxation; and the question of tax
immunity or liability is simply one of Congressional
intent. Helvering v. Gerhardt, 304 U. S. 405, 411-412.
Such was the decision in Federal Land Bank v. Crosland,
261 U. S. 374.

The laws of the United States are declared by the
Constitution to be “the supreme law of the land.” If
Congress had expressly declared that the recordation of
these mortgages should be exempt from state taxation
the Maryland tax would fall, since the provision could
not be declared to have no reasonable relationship to
the ends promoted by the Corporation.

The doctrine of immunity of federal instrumentalities
from state taxation was developed simply as an attribute
of the supremacy clause of the Constitution. MecCulloch
v. Maryland, 4 Wheat. 316, 426, 427, 433. Not until
Collector v. Day, 11 Wall. 113, did the Court ascribe im-
munity to the more nebulous implications of a federated
constitution. But even after that decision, and notably
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of late, the Court has continued to recognize the historic
and specific basis for federal tax immunity. Thus, Con-
gress has an undoubted power to waive the immunity
from state taxation which would otherwise attach. In
other cases, the Court has recognized the power of Con-
gress to create an immunity for private persons who dealt
with the Government and have held the taxpayer liable
because Congress had provided no such immunity; cor-
relatively, the Court has extended immunity to such pri-
vate_ persons because Congress had declared that they
should not be subject to state taxation. With these broad
powers as to the tax immunity even of private persons,
simply because they deal with the United States, it fol-
lows a fortiori that Congress has full power to provide
either tax immunity or liability for the property and
operations of the Government itself.

The ultimate incidence of a tax can not ordinarily be
determined with categorical exactness. In the case of the
Maryland tax here involved, it is wholly impossible to
determine on a priori grounds whether the economic
burden will ultimately rest upon the Corporation or upon
its borrowers. Even if the tax could be precisely allo-
cated, it is impossible to measure the extent to which it is
an interference with the governmental functions of the
Corporation in providing credit relief for distressed home
owners. The decision of these questions, impossible of
exact answer, is committed to Congress alone.

The Constitution, in giving to Congress this power, has
not placed the States in jeopardy. From the beginning
it has been recognized that Congress, by its very nature,
represented the interests of the States as well as those of
the National Government. McCulloch v. Maryland, 4
Wheat. 316, 435-436; Helvering v. Gerhardt, 304 U. S.
405, 412-413, 416. And in practice, Congress has many
times waived an immunity which otherwise would attach
to federal instrumentalities; indeed, in the last three
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Congresses some thirty-two statutes contain such a
walver.

The question, therefore, is simply one of Congressional
intention. No private person should be exempt from
non-diseriminatory taxation simply because he deals with
the Government; but the Government itself should not
in the absence of a clear consent be forced to account to
the tax collector of a State. It would be anomalous for
the operations of the United States, buttressed by the
supremacy clause, to be subject to a compulsory exaction
by an independent sovereign. The delay and accounting
burdens, the necessity of opening the Government’s books
to numerous tax officials, and the burden of numerous and
protracted suits, would combine to impose a staggering
obstacle to the efficient conduct of the nation’s business,
which reaches into every taxing jurisdiction in the United
States.

It is, we believe, because of these considerations that
so marked a contrast appears in the decisions of this
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