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Errata.
P. 114, footnote 7, line 2, “208” should be 308.

In Helvering v. Tex-Penn Oil Co., p. 481, it should appear that
Mr. John E. Hughes filed a brief on behalf of Leo Propper et al.,
as amicus curiae.
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SUPREME COURT OF THE UNITED STATES

ALLOTMENT OF JUSTICES

It is ordered, That the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, agreeably to the acts of Congress in
such case made and provided, and that such allotment
be entered of record, viz:

For the First Circuit, Louts DEMBITZ BRANDEIS, Asso-
ciate Justice.

For the Second Circuit, HARLAN FISKE STONE, Asso-
ciate Justice.

For the Third Circuit, OwWeN J. RoBErTS, Associate
Justice.

For the Fourth Circuit, CHARLES Evans Hucnes, Chief
Justice. '

For the Fifth Circuit, Bexgamin N. Carpozo, Associate
Justice.

For the Sixth Circuit, JAmEs C. McREYNoOLDS, Asso-
ciate Justice.

For the Seventh Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Eighth Circuit, PrercE BUTLER, Associate
Justice.

For the Ninth Circuit, GEORGE SUTHERLAND, Associate
Justice.

For the Tenth Circuit, WirLLis VAN DEVANTER, Asso-
ciate Justice.

March 28, 1932.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1936.

TABER, TREASURER OF PAYNE COUNTY, ». IN-
DIAN TERRITORY ILLUMINATING OIL CO.

CERTIORARI TO THE SUPREME COURT OF OKLAHOMA.

No. 280. Argued January 6, 1937.—Decided February 1, 1937.

A non-discriminatory state tax, ad valorem, on equipment used by a
private corporation in operating for oil and gas under a lease to
it of restricted Indian allotments, held valid, against the claim
that it was an unconstitutional burden on a federal instrumentality.
Bl

177 Okla. 67; 57 P. (2d) 1167, reversed.

CerTIORARI, 299 U. S. 528, to review the affirmance of
a judgment against Taber, County Treasurer, in an action
by the Oil Company to recover money paid under protest
as taxes.

Mr. Leon J. York, with whom Messrs. Guy L. Horton
and L. O. Lytle were on the brief, for petitioner.

Mr. Donald Prentice, with whom Mr. William P. Mc-
Ginnis was on the brief, for respondent.

The application of the doctrine of implied immunity
of a federal instrumentality from state taxation should
have regard to the circumstances disclosed. While in one
aspect the extent of the exemption depends upon the

1306072 =0 it 1
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effect of the tax, still the nature of the instrumentality
and the part it plays may not be disregarded, for it
may be of such a character that any taxation of it would
impose a direct burden upon the functions of govern-
ment. Metcalf v. Mitchell, 269 U. S. 514; Union Pacific
R. Co. v. Peniston, 18 Wall. 5; Safe Deposit & Trust Co.
v. Virginia, 280 U. S. 83; Wright v. Nagle, 101 U. S. 791.

An agency created and controlled by the Federal Gov-
ernment to enable it to develop restricted Indian land
for oil and gas is of such a character, and so intimately
connected with the performance of the functions of gov-
ernment, that it is immune from state taxation and the
immunity extends to the property used in its operations.
Metcalf v. Mitchell, 269 U. 8. 514; Gillespie v. Oklahoma,
257 U. 8. 501; Choctaw, O. & G. R. Co. v. Harrison, 235
U. S. 292; Jaybird Mining Co. v. Weir, 271 U. S. 609;
Indian Territory Oil Co. v. Oklahoma, 240 U. S. 522;
Large Oil Co. v. Howard, 248 U. 8. 549; Howard v. Gypsy
01l Co., 247 U. S. 503.

The ad valorem tax sought to be levied by the State
of Oklahoma upon the equipment used by respondent in
its operations would impose a direct burden upon the
functions of government. Metcalf v. Mitchell, 269 U. S.
514; Burnet v. Jergens Trust, 288 U. 8. 508; Large Oil Co.
v. Howard, 248 U. S. 549; Howard v. Gypsy Oil Co., 247
U. S. 503.

The immunity of a federal instrumentality from state
taxation is not dependent on the amount of the tax,
or the extent of the resulting interference, but is absolute.
Fozx Film Corp. v. Doyal, 286 U. 8. 123; Indian Motocycle
Co.v. United States, 283 U. S. 570; Trinityfarm Construc-
tion Co. v. Grosjean, 291 U. 8. 466; Metcalf v. Mitchell,
269 U. S. 514; Gullespie v. Oklahoma, 257 U. S. 501.

Distinguishing: Federal Compress Co. v. McLean, 291
U. S. 17; Susquehanna Power Co. v. State Tax Comm’n,
283 U. S. 291; Alward v. Johnson, 282 U. 8. 509; Thomas
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v. Gay, 169 U. S. 264; Wagoner v. Evans, 170 U. S. 588;
Baltimore Shipbuilding Co. v. Baltimore, 195 U. S. 375;
Choctaw, O. & G. R. Co.v. McKey, 256 U. S. 531; Indian
Territory Oil Co. v. Board of Equalization, 288 U. S. 325;
Union Pacific R. Co. v. Peniston, 18 Wall. 5; Metcalf v.
Mitchell, 269 U. S. 514.

Mg. Cuier JusTice HucHEs delivered the opinion of
the Court.

The respondent, Indian Territory Illuminating Oil
Company, holds an oil and gas lease covering lands of
restricted Pawnee Indians. The question relates to the
constitutional authority of the State of Oklahoma to tax
certain property used by the respondent in its operations
as lessee. The Supreme Court of Oklahoma held that
the property was not taxable because the lessee was a
federal instrumentality and Congress had not consented
to its taxation. 177 Okla. 67; 57 P. (2d) 1167. We
granted certiorari. Oectober 12, 1936.

The property is described as “one dwelling, portable,
one garage, one tool house, engines, pump, water well
equipment, tanks, derricks, casing, tubing, rods, pipe-
lines, and one trailer truck, of the aggregate value of
$15,869.23.” The tax is an ad valorem tax for the year
1933-34. There is no allegation or finding that the tax
was diseriminatory, the sole contention being that the
property was not subject to ad valorem taxation because
of its use as an adjunct to the production of oil and gas
from the leasehold.

Our decisions distinguish between a non-discrimina-
tory tax upon the property of an agent of government
and one which imposes a direct burden upon the exertion
of governmental powers. In the former case where there
is only a remote, if any, influence upon the exercise of
governmental functions, we have held that a non-dis-
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criminatory ad valorem tax is valid, although the prop-
erty is used in the operations of the governmental agency.
This distinetion, recognized by Chief Justice Marshall in
McCulloch v. Maryland, 4 Wheat. 316, 436, was stated
and applied after full consideration in Thomson v. Pacific
Railroad, 9 Wall. 579, 591, and Railroad Company v.
Peniston, 18 Wall. 5, 31-36. Recent illustrations are
found in Alward v. Johnson, 282 U. S. 509, 514, where
the tax which was sustained was laid upon property used
in operating an automotive stage line between points in
California under a mail carrier’s contract; and in Tirrell
v. Johnston, 293 U. S. 533, where a tax known as the
“gasoline road toll” was held to be payable by a rural
mail carrier who delivered the mail by means of his own
motor vehicle. See, also, Thomas v. Gay, 169 U. S. 264,
273; Baltimore Shipbuilding Co. v. Baltimore, 195 U. S.
375, 382; Choctaw, O. & G. R. Co. v. Mackey, 256 U. S.
531, 536, 537; Willcuts v. Bunn, 282 U. S. 216, 226;
Susquehanna Power Co. v. Tax Commaission (No. 1), 283
U. S. 291, 294; Eastern Air Transport v. Tax Commis-
ston, 285 U. S. 147, 153.

In Indian Territory Illuminating Oil Co. v. Board of
Equalization, 288 U. S. 325, an ad wvalorem tax upon
crude oil, held by the company in its storage tanks, was
sustained against the claim that the oil was exempt be-
cause in its production the taxpayer was operating as
an instrumentality of the United States. There the tax-
payer relied, as does the state court here, upon the ruling
in Jaybird Mining Co. v. Weir, 271 U. S. 609, where an
ad wvalorem tax upon ores mined under a lease of re-
stricted Indian land and in the bins on that land was
held to be invalid. But we pointed out that in the
Jaybird case the tax “was assessed on the ores in mass;
and the royalties and equitable interests of the Indians
had not been paid or segregated.” Indian Territory
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Hluminating Oil Co. v. Board of Equalization, supra, p.
327. In those circumstances the tax was regarded as an
attempt to tax an agency of the federal government.
Emphasizing that distinction, we said in reference to the
Indian Territory Illuminating Oil Company: “Such im-
munity as petitioner enjoyed as a governmental instru-
mentality inhered in its operations as such, and being for
the protection of the Government in its function ex-
tended no farther than was necessary for that purpose.”
Id., p. 328.

In that view, the immunity cannot be said to extend
to a nondiscriminatory ad valorem tax upon the property
of the petitioner which is involved in the instant case.
The judgment is reversed and the cause is remanded for
further proceedings not inconsistent with this opinion.

Reversed.

BLAIR ». COMMISSIONER OF INTERNAL
REVENUE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 247. Argued January 5, 1937 —Decided February 1, 1937.

1. A judgment of the Circuit Court of Appeals holding a bene-
ficiary named in a trust taxable upon trust income notwith-
standing assignments previously made by him, and basing this
conclusion upon the ground that, under the local law, the trust
was a spendthrift trust giving the beneficiary no power to
assign,—held inapplicable as res judicata in favor of the Gov-
ernment in proceedings to collect taxes from the same person,
for subsequent years, the situation having been changed mean-
while by a decision of the state court construing the trust and
upholding the assignments. Tait v. Western Maryland Ry. Co.,
289 U. 8. 620, distinguished. P. 8.

2. Whether a testamentary trust is a spendthrift trust barring the
voluntary alienation of his interest by the beneficiary depends
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upon the law of the State in which the donor resided and in
which the trust was created and the property situated. P. 9.

3. A decision by the intermediate appellate court of Illinois up-
holding the right of the life beneficiary of a trust to assign parts
of his interest, in a suit brought by the trustees for instruections and
impleading the beneficiary and his assignees,—held conclusive
of the validity of the assignments. P. 10.

4. In the general application of the Revenue Acts, income tax lia-
bility is attached to ownership. P. 11.

5. Provisions of the Revenue Acts (1921, § 219 (a) (d); 1924 and
1926, § 219 (a) (b); 1928, § 162 (a) (b)) imposing upon the
beneficiary of a trust liability for the tax upon the income “dis-
tributable” to him, refer to the owner of the beneficial interest,
whether he was such initially or becomes such by an assignment
valid under the local law governing the trust. P. 12.

6. Assignments of interests, of specified amounts each year there-
after, in the net income which the assignor was then or might
thereafter be entitled to receive during his life under a trust,—
held assignments not merely of the right to receive income, but
of corresponding interests in the trust estate. P.12.

7. A beneficiary entitled during life to the income of property held
in trust is the owner, not of a chose in action merely, but of an
equitable interest in the corpus of the property; and that inter-
est, in the absence of a valid restraint upon alienation, he may
assign in part, or as a whole. P. 13.

83 F. (2d) 655, 662, reversed.

CEerTIORARI, 299 U. 8. 527, to review a judgment which
reversed a decision of the Board of Tax Appeals, 31
B. T. A. 1192, overruling income tax assessments.

Messrs. J. F. Dammann and William B. Mcllvaine for
petitioner,

Mr. David E. Hudson, with whom Solicitor General
Reed, Assistant Attorney General Jackson, and Messrs.
Sewall Key and John G. Remey were on the brief, for
respondent.

By leave of Court, briefs amici curiae were filed by
Mr. Edward N. Perkins and Mr. John E. Hughes.
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MRr. Caier JusticE HucHES delivered the opinion of
the Court.

This case presents the question of the liability of a
beneficiary of a testamentary trust for a tax upon the
income which he had assigned to his children prior to the
tax years and which the trustees had paid to them
accordingly.

The trust was created by the will of William. Blair, a
resident of Illinois who died in 1899, and was of property
located in that State. One-half of the net income was
to be paid to the donor’s widow during her life. His son,
the petitioner Edward Tyler Blair, was to receive the
other one-half and, after the death of the widow, the
whole of the net income during his life. In 1923, after
the widow’s death, petitioner assigned to his daughter,
Lucy Blair Linn, an interest amounting to $6000 for the
remainder of that calendar year, and to $9000 in each
calendar year thereafter, in the net income which the
petitioner was then or might thereafter be entitled to
recelve during his life. At about the same time, he
made like assignments of interests, amounting to $9000
in each calendar year, in the net income of the trust to
his daughter Edith Blair and to his son, Edward Seymour
Blair, respectively. In later years, by similar instru-
ments, he assigned to these children additional interests,
and to his son William MecCormick Blair other specified
interests, in the net income. The trustees accepted the
assignments and distributed the income directly to the
assignees.

The question first arose with respect to the tax year
1923 and the Commissioner of Internal Revenue ruled
that the income was taxable to the petitioner. The Board
of Tax Appeals held the contrary. 18 B. T. A. 69. The
Circuit Court of Appeals reversed the Board, holding that
under the law of Illinois the trust was a spendthrift trust
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and the assignments were invalid. Commassioner v. Blair,
60 F. (2d) 340. We denied certiorari. 288 U. S. 602.

Thereupon the trustees brought suit in the Superior
Court of Cook County, Illinois, to obtain a construction
of the will with respect to the power of the beneficiary
of the trust to assign a part of his equitable interest and
to determine the validity of the assignments he had made.
The petitioner and the assignees were made defendants.
The Appellate Court of Illinois, First District, after a
review of the Illinois decisions, decided that the trust was
not a spendthrift trust and upheld the assignments.
Blair v. Linn, 274 T1l. App. 23. Under the mandate of
the appellate court, the Superior Court of Cook County
entered its decree which found the assignments to be “vol-
untary assignments of a part of the interest of said Ed-
ward Tyler Blair in said trust estate” and as such adjudged
them to be valid.

At that time there were pending before the Board of
Tax Appeals proceedings involving the income of the
trust for the years 1924, 1925, 1926 and 1929. The Board
received in evidence the record in the suit in the state
court and, applying the decision of that court, the Board
overruled the Commissioner’s determination as to the
petitioner’s liability. 31 B. T. A. 1192. The Circuit
Court of Appeals again reversed the Board. That court
recognized the binding effect of the decision of the state
court as to the validity of the assignments but decided
that the income was still taxable to the petitioner upon
the ground that his interest was not attached to the
corpus of the estate and that the income was not subject
to his disposition until he received it. Commissioner v.
Blair, 83 F. (2d) 655, 662.

Because of an asserted conflict with the decision of the
state court, and also with decisions of circuit courts of
appeals, we granted certiorari. October 12, 1936.

First. The Government contends that the judgment
relating to the income for 1923 is conclusive in this pro-
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ceeding as res judicata. Tait v. Western Maryland Ry.
Co., 289 U. S. 620. Petitioner insists that this question
was not raised before the Board of Tax Appeals and
hence was not available before the Circuit Court of
Appeals. General Utilities Co. v. Helvering, 296 U. S.
200, 206; Helvering v. Salvage, 297 U. S. 106, 109. The
Government responds that the answers before the Board
of Tax Appeals in the instant case had been filed before
the first decision of the Circuit Court of Appeals was
entered, and that, while the case was heard before the
Board without amended pleadings, the whole matter was
actually before the Board and the question of res judi-
cata was raised by an assignment of error on the petition
for review before the Circuit Court of Appeals.

It i1s not necessary to review the respective contentions
upon this point, as we think that the ruling in the Tait
case is not applicable. That ruling and the reasoning
which underlies it apply where in the subsequent proceed-
ing, although relating to a different tax year, the ques-
tions presented upon the facts and the law are essentially
the same. Tait v. Western Maryland Ry. Co., supra,
pp. 624, 626. Here, after the decision in the first pro-
ceeding, the opinion and decree of the state court created
a new situation. The determination of petitioner’s lia-
bility for the year 1923 had been rested entirely upon the
local law. Commussioner v. Blawr, 60 F. (2d) 340, 342,
344. The supervening decision of the state court inter-
preting that law in direct relation to this trust cannot
justly be ignored in the present proceeding so far as it is
found that the local law is determinative of any material
point in controversy. Compare Freuler v. Helvering, 291
U. S. 35; Hubbell v. Helvering, 70 F. (2d) 668.

Second. The question of the validity of the assign-
ments is a question of local law. The donor was a resi-
dent of Illinois and his disposition of the property in that
State was subject to its law. By that law the character
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of the trust, the nature and extent of the interest of the
beneficiary, and the power of the beneficiary to assign
that interest in whole or in part, are to be determined.
The decision of the state court upon these questions is
final. Spindle v. Shreve, 111 U. 8. 542, 547, 548; Uter-
hart v. United States, 240 U. S. 598, 603; Poe v. Seaborn,
282 U. S. 101, 110; Freuler v. Helvering, supra, p. 45.
It matters not that the decision was by an intermediate
appellate court. Compare Graham v. White-Phillips
Co., 296 U. S. 27. In this instance, it is not necessary
to go beyond the obvious point that the decision was in
a suit between the trustees and the beneficiary and his
assignees, and the decree which was entered in pursuance
of the decision determined as between these parties the
validity of the particular assignments. Nor is there any
basis for a charge that the suit was collusive and the
decree inoperative. Freuler v. Helvering, supra. The
trustees were entitled to seek the instructions of the court
having supervision of the trust. That court entertained
the suit and the appellate court, with the first decision
of the Circuit Court of Appeals before it, reviewed the
decisions of the Supreme Court of the State and reached
a deliberate conclusion. To derogate from the authority
of that conclusion and of the decree it commanded, so
far as the question is one of state law, would be wholly
unwarranted in the exercise of federal jurisdiction.

In the face of this ruling of the state court it is not
open to the Government to argue that the trust “was,
under the Illinois law, a spendthrift trust.” The point
of the argument is that, the trust being of that character,
the state law barred the voluntary alienation by the bene-
ficiary of his interest. The state court held precisely the
contrary. The ruling also determines the validity of the
assignment by the beneficiary of parts of his interest.
That question was necessarily presented and expressly
decided.
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Third. The question remains whether, treating the
assignments as valid, the assignor was still taxable upon
the income under the federal income tax act. That is
a federal question.

Our decisions in Lucas v. Earl, 281 U. S. 111, and
Burnet v. Leininger, 285 U. S. 136, are cited. In the
Lucas case the question was whether an attorney was
taxable for the whole of his salary and fees earned by
him in the tax years or only upon one-half by reason
of an agreement with his wife by which his earnings
were to be received and owned by them jointly. We
were of the opinion that the case turned upon the con-
struction of the taxing act. We said that “the statute
could tax salaries to those who earned them and provide
that the tax could not be escaped by anticipatory arrange-
ments and contracts however skilfully devised to prevent
the same when paid from vesting even for a second in
the man who earned it.” "That was deemed to be the
meaning of the statute as to compensation for personal
service, and the one who earned the income was held to
be subject to the tax. In Burnet v. Leininger, supra, a
husband, a member of a firm, assigned future partnership
income to his wife. We found that the revenue act dealt
explicitly with the liability of partners as such. The
wife did not become a member of the firm; the act spe-
cifically taxed the distributive share of each partner in
the net income of the firm; and the husband by the fair
import of the act remained taxable upon his distributive
share. These cases are not in point. The tax here is not
upon earnings which are taxed to the one who earns
them. Nor is it a case of income attributable to a tax-
payer by reason of the application of the income to the
discharge of his obligation. Old Colony Trust Co.v.Com-
missioner, 279 U. S. 716; Douglas v. Willcuts, 296 U. S.
1, 9; Helvering v. Stokes, 296 U. 8. 551; Helvering v.
Schweitzer, 206 U. S. 551; Helvering v. Coxey, 297 U. S.
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694. See, also, Burnet v. Wells, 289 U. S. 670, 677. There
is here no question of evasion or of giving effect to statu-
tory provisions designed to forestall evasion; or of the
taxpayer’s retention of control. Corliss v. Bowers, 281
U. S. 376; Burnet v. Guggenheim, 288 U. S. 280.

In the instant case, the tax is upon income as to which,
in the general application of the revenue acts, the tax
liability attaches to ownership. See Poe v. Seaborn,
supra; Hoeper v. Tax Commassion, 284 U. S. 206.

The Government points to the provisions of the reve-
nue acts imposing upon the beneficiary of a trust the
liability for the tax upon the income distributable to the
beneficiary.* But the term is merely descriptive of the
one entitled to the beneficial interest. These provisions
cannot be taken to preclude valid assignments of the
beneficial interest, or to affect the duty of the trustee to
distribute income to the owner of the beneficial interest,
whether he was such initially or becomes such by valid
assighment. The one who is to receive the income as
the owner of the beneficial interest is to pay the tax. If
under the law governing the trust the beneficial interest is
assignable, and if it has been assigned without reserva-
tion, the assignee thus becomes the beneficiary and is
entitled to rights and remedies accordingly. We find
nothing in the revenue acts which denies him that status.

The decision of the Circuit Court of Appeals turned
upon the effect to be aseribed to the assignments. The
court held that the petitioner had no interest in the cor-
pus of the estate and could not dispose of the income
until he received it. Hence it was said that “the income
was his” and his assignment was merely a direction to
pay over to others what was due to himself. The ques-
tion was considered to involve “the date when the in-
come became transferable.” 83 F. (2d), p. 662. The

' Revenue Acts of 1921, § 219 (a) (d); 1924 and 1926, § 219 (a)
(b); 1928, § 162 (a) (b).
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Government refers to the terms of the assignment,—that
it was of the interest in the income “which the said party
of the first part now is, or may hereafter be, entitled to
receive during his life from the trustees.” From this it is
urged that the assignments “dealt only with a right to
receive the income” and that “no attempt was made to
assign any equitable right, title or interest in the trust
itself.” This construction seems to us to be a strained
one. We think it apparent that the conveyancer was not
seeking to limit the assignment so as to make it anything
less than a complete transfer of the specified interest of
the petitioner as the life beneficiary of the trust, but that
with ample caution he was using words to effect such a
transfer. That the state court so construed the assign-
ments appears from the final decree which described them
as voluntary assignments of interests of the petitioner
“in said trust estate,” and it was in that aspect that peti-
tioner’s right to make the assignments was sustained.

The will creating the trust entitled the petitioner dur-
ing his life to the net income of the property held in
trust. He thus became the owner of an equitable inter-
est in the corpus of the property. Brown v. Fletcher,
235 U. S. 589, 598, 599; Irwin v. Gavit, 268 U. S. 161,
167, 168; Senior v. Braden, 295 U. S. 422, 432, 433;
Merchants’ Loan & Trust Co. v. Patterson, 308 I1l. 519,
530; 139 N. E. 912. By virtue of that interest he was
entitled to enforce the trust, to have a breach of trust
enjoined and to obtain redress in case of breach. The
interest was present property alienable like any other,
in the absence of a valid restraint upon alienation.
Commissioner v. Field, 42 F. (2d) 820, 822; Shanley v.
Bowers, 81 F. (2d) 13, 15. The beneficiary may thus
transfer a part of his interest as well as the whole. See
Restatement of the Law of Trusts, §§ 130, 132 et seq.
The assignment of the beneficial interest is not the as-
signment of a chose in action but of the “right, title and
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estate in and to property.” Brown v. Fletcher, supra;
Senior v. Braden, supra. See Bogert, “Trusts and
Trustees,” vol. 1, § 183, pp. 516, 517; 17 Columbia Law
Review, 269, 273, 289, 290.

We conclude that the assignments were valid, that the
assignees thereby became the owners of the specified
beneficial interests in the income, and that as to these
interests they and not the petitioner were taxable for
the tax years in question. The judgment of the Circuit
Court of Appeals is reversed and the cause is remanded
with direction to affirm the decision of the Board of Tax

Appeals.
Reversed.

HONEYMAN ». HANAN, EXECUTOR.

APPEAL FROM THE SUPREME COURT OF NEW YORK.

No. 370. Argued January 14, 1937.—Decided February 1, 1937.

1. To constitute jurisdiction over an appeal from a state court, it
must appear, affirmatively from the record, not only that a federal
question was presented for decision to the highest court of the State
having jurisdietion, but that its decision of the federal question
was necessary to the determination of the cause. P. 18.

2. Whether these requirements have been met is itself a federal
question. Id.

3. In deciding whether it has jurisdietion, this Court must determine
whether a federal question was necessarily decided by the state
court; the determination must rest upon an examination of the
record; and while a certificate or statement by the state court
that a federal question has been presented to it and necessarily
passed upon may aid this Court in such examination of the record,
it cannot avail to foreclose the inquiry or to import a federal
question into the record. Id.

4. In the exercise of appellate jurisdiction, this Court may make
such disposition of the case as justice shall require. A case may be
remanded to a state court to afford opportunity for an amendment
of the record appropriate to show definitely the precise nature
of the federal question, how it was raised, and the grounds of its
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disposition by the state court, to the end that this Court may be
able to decide whether a substantial question within its jurisdiction
was necessarily determined. P. 25.

271 N. Y. 564; 3 N. E. (2d) 186, judgment vacated.

AppEAL from the affirmance of a judgment of the Su-
preme Court of New York, Appellate Division (246 App.
Div. 781; 285 N. Y. S. 527), which had affirmed a judg-
ment of the Special Term dismissing the complaint in a
sult to recover a deficiency judgment on a collateral bond
which had been executed as additional security for a bond
and mortgage debt.

Mr. Robert B. Honeyman for appellant.

Mr. James S. Brown, Jr., with whom Messrs. Anthony
F. Tuozzo and William Ghlligan were on the brief, for
appellee.

Mr. John F. X. McGohey, Assistant Attorney General
of New York, with whom Mr. John J. Bennett, Jr., Attor-
ney General, Mr. Henry Epstein, Solicitor General, and
Mr. Benjamin Heffner, Assistant Attorney General, were
on the brief, on behalf of the State of New York, as
amicus curiae, by special leave of Court, urging affirmance
of the judgment below.

By leave of Court, briefs were filed by Mr. Harold J.
Treanor, on behalf of the Real Estate Board of New
York, Inc., and by Mr. William Gilligan, as amici curiae,
urging affirmance of the judgment below.

Mg. Cuier Justice HucaEes delivered the opirion of
the Court.

Upon the filing of the jurisdictional statement, the ap-
pellee moved to dismiss the appeal upon the ground that
the decision of the federal question now raised was not
necessary to the determination of the cause. Rule 12,
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par. 3. Further consideration of the motion was post-
poned to the hearing upon the merits.

The record is brief. The suit was brought against
the executor of the estate of Herbert W. Hanan, de-
ceased, to recover a deficiency judgment upon a bond
secured by a mortgage which had been foreclosed in an
earlier suit in which the mortgaged property had been
sold and an application for a deficiency judgment had
been refused. The judgment in the present suit dis-
missed the amended complaint upon the ground that it
did not state facts sufficient to constitute a cause- of
action.

The amended complaint alleged that in 1907 the John
H. Hanan Realty Company, with John H. Hanan, had
executed a bond for $118,000, and as collateral security
the John H. Hanan Realty Company had made a mort-
gage covering certain premises in the city of New York;
that later the bond and mortgage were assigned to John
H. Hanan; that in 1920 John H. Hanan, together with
Herbert W. Hanan (defendant’s testator) and Addison
G. Hanan, had executed their joint and several bond
to the guardians of the estates of certain infants in the
sum of $60,000 and as collateral security therefor John
H. Hanan had assigned to the obligees the bond and
mortgage first mentioned; and that thereafter the bond
of John H. Hanan, Herbert W. Hanan and Addison G.
Hanan had been assigned, together with the bond and
mortgage first mentioned, to the plaintiff.

" A copy of the bond in suit was annexed. It recited that
it was executed as additional security for the payment
of the first mentioned bond and mortgage, upon which
the principal sum of $60,000 remained unpaid, and that
the time for payment had been extended as provided in
a contemporaneous agreement. The condition of the ob-
ligation was the payment of that sum with interest as the
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same should become due and payable according to the
terms and conditions of the bond and mortgage first
mentioned and the extension agreement.

The amended complaint further alleged that the John
H. Hanan Realty Company had failed to comply with the
terms of the bond and mortgage first mentioned and had
failed to pay the taxes on the mortgaged premises or
the interest on the bond; that thereupon, in September,
1933, the plaintiff had brought an action to foreclose the
mortgage and that the defendant herein was a party to
that action; that pursuant to judgment therein the mort-
gaged premises were sold and the proceeds were applied
on account of the indebtedness due the plaintiff; that the
referee’s report of sale was confirmed; that thereafter a
motion was “duly made for a deficiency judgment” which
was denied and the foreclosure action was discontinued
as to the defendant herein by the filing of a stipulation;
that the deficiency due the plaintiff was $58,523.35, upon
which $554.01 had been received by the plaintiff from
the receiver in the foreclosure action, leaving due
$57,969.34, which the decedent, Herbert W. Hanan,
became bound to pay.

The amended complaint and the motion to dismiss for
the insufficiency of its allegations contained no mention
of a federal question. The trial court granted the motion
with the mere statement that “The mortgage moratorium
laws apply to the facts alleged in the said complaint.”
The judgment of dismissal was affirmed by the Appellate
Division without opinion. 246 App. Div. 781; 285
N. Y. S. 527. The Court of Appeals granted leave to
appeal and in May, 1936, affirmed the judgment, also
without opinion. 271 N. Y. 564; 3 N. E. (2d) 186. In
the entire progress of the cause to this point of determi-
nation by the highest court of the State, the record dis-
closes no reference to a federal question.

130607°—37—2
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In June, 1936, upon motion, the Court of Appeals
amended its remittitur by adding the following:

“A question under the Federal Constitution was pre-
sented and necessarily passed upon by this court. The
plaintiff contended that chapter 794 of the Laws of the
State of New York, enacted in 1933, as amended (Sec-
tions 1083-a and 1083-b of Civil Practice Act), impair
the obligations of contracts, and thus violate Article I,
Section 10, of the Constitution of the United States.
This court held that such laws do not violate said provi-
sion of Article I, Section 10, of the Constitution of the
United States.” 271 N.Y.662; 3 N. E. (2d) 473.

It is solely upon this statement in the amended re-
mittitur that we are asked to review the judgment and
to pass upon the constitutionality of the state statute.
We are not aided by any discussion by the state court of
the question thus described, or by its explication or con-
struction of the statute cited, or by a statement of the
particular application of the statute to which the para-
graph in the amended remittitur is addressed.

Before we may undertake to review a decision of the
court of a State it must appear affirmatively from the
record, not only that the federal question was presented
for decision to the highest court of the State having juris-
diction but that its decision of the federal question was
necessary to the determination of the cause. Lynch v.
New York ex rel. Pierson, 293 U. S. 52, 54, and cases
there cited. Whether these requirements have been met
ig itself a federal question. As this Court must decide
whether it has jurisdiction in a particular case, this
Court must determine whether the federal question was
necessarily passed upon by the state court. That deter-
mination must rest upon an examination of the record.
A certificate or statement by the state court® that a fed-

*As to the insufficiency of a certificate by the chief justice or pre-
siding justice of the state court, see Railroad Co. v. Rock, 4 Wall,
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eral question has been presented to it and necessarily
passed upon is not controlling. While such a certificate
or statement may aid this Court in the examination of
the record, it ecannot avail to foreclose the inquiry which
it 1s our duty to make or to import into the record a
federal question which otherwise the record wholly fails
to present.

In Commercial Bank of Cincinnati v. Buckingham’s
Ezecutors, 5 How. 317, this Court was asked to decide
a question which was said to be presented under the con-
tract clause with respect to the validity of a statute of
Ohio. The Supreme Court of that State entered upon
its record an elaborate certificate stating that the validity
of the statute was drawn in question upon the ground
that as applied to the charter of the plaintiffs in error
it “impaired the obligations thereof, and was repugnant
to the constitution of the United States, and that the
decision of this court [the Ohio court] was in favor of
the validity of the said act of the legislature as so ap-
plied.” Notwithstanding the certificate, the case was
dismissed for want of jurisdiction. Id., p. 343. The
Court said:

“It is not enough, that the record shows that ‘the
plaintiff in error contended and claimed’ that the judg-
ment of the court impaired the obligation of a contract,
and violated the provisions of the constitution of the
United States, and ‘that this claim was overruled by the
court’; but it must appear, by clear and necessary in-
tendment, that the question must have been raised, and

177, 178, 180; Powell v. Brunswick County, 150 U. S. 433, 439;
Sayward v. Denny, 158 U. 8. 180, 183; Henkel v. Cincinnati, 177
U. 8. 170, 171; Home for Incurables v. New York, 187 U. S. 155, 158;
Fullerton v. Texas, 196 U. S. 192, 194; Louisville & Nashville R.
Co. v. Smith, Huggins & Co., 204 U. 8. 551, 561; Seaboard Air Line
Ry. v. Duvall, 225 U. 8. 477, 481; Connecticut General Life Ins. C'o. v.
Johnson, 296 U. 8. 535; Purcell v. New York Central R. Co., 296
U. S. 545.
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must have been decided, in order to induce the judgment.
Let us inquire, then, whether it appears on the face of
this record, that the validity of a statute of Ohio, ‘on the
ground of its repugnancy to the constitution or laws of
the United States’ was drawn in question in this case.”
Jd.y po 841l

Pursuing that essential inquiry, the Court found that
the question decided by the state court was one of the
construction of the statute and not of its validity.

In Lawler v. Walker, 14 How. 149, the Supreme Court
of Ohio certified that the validity of statutes of the State
had been drawn in question as being in violation of the
Federal Constitution and that the court had held the
statutes to be valid. The certificate in that case was
found to be vague and indefinite but the Court also re-
stated the above-quoted ruling of Commercial Bank of
Cincinnaty v. Buckingham’s Executors, supra. While in
Parmelee v. Lawrence, 11 Wall. 36, the certificate was
made by the presiding judge of the state court and not
by the court itself, we took occasion to say:

“We will add, if this court should entertain jurisdiction
upon a certificate alone in the absence of any evidence of
the question in the record, then the Supreme Court of
the State can give the jurisdiction in every case where
the question is made by counsel in the argument. The
office of the certificate, as it respects the Federal ques-
tion, is to make more certain and specific what is too
general and indefinite in the record, but it is incompetent
to originate the question within the true construction
of the 25th section [of the Judiciary Act].” Id., p. 39.

This statement was quoted with approval in Powell
v. Brunswick County, 150 U. S. 433, 439.

The case of Brown v. Atwell, 92 U. S. 327, affords an-
other illustration of the rule. The judgment was ren-
dered in the Court of Appeals of New York and an entry
was made in its record that on the argument of the
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appeal it was claimed by the appellant that the Act of
Congress of 1836, known as the Patent Act, governed
the effect of the several transfers relating to the letters
patent appearing in the case, and that the court had
decided against the claims urged under that act. This
Court observed that, until the certificate of the Court of
Appeals, it nowhere appeared in the record that any
question was raised as to the effect of the patent laws
upon the title under consideration. And the Court said
(+d., pp. 329, 330):

“We have often decided that it is not enough to give
us jurisdiction over the judgments of the State courts
for the record to show that a Federal question was argued
or presented to that court for decision. It must appear
that its decision was necessary to the determination of
the cause, and that it was actually decided, or that the
judgment as rendered could not have been given without
deciding it. Commercial National Bank of Cincinnati
v. Buckingham’s Executors, 5 How. 341; Lawler et al. v.
Walker et al., 14 id. 154; R. R. Co. v. Rock, 4 Wall.
180; Parmelee v. Lawrence, 11 id. 38.

“The same cases also establish the further rule, that
‘the office of the certificate, as it respects the Federal
question, is to make more specific and certain that which
is too general and indefinite in the record, but is in-
competent to originate the question’.”

The Court found that the record did not present the
federal question to which the certificate referred and the
case was accordingly dismissed.

The rule was succinctly stated in Rector v. City De-
posit Bank Co., 200 U. S. 405, 412, as follows:

“It is elementary that the certificate of a court of last
resort of a State may not import a Federal question into
a record where otherwise such question does not arise, it
1s equally elementary that such a certificate may serve
to elucidate the determination whether a Federal ques-
tion exists.”
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Thus the true function of a certificate or statement of
a state court, by way of amendment of, or addition to,
the record, is to aid in the understanding of the record,
to clarify it by defining the federal question with rea-
sonable precision and by showing how the question was
raised and decided, so that this Court upon the record
as thus clarified may be able to see that the federal ques-
tion was properly raised and was necessarily determined.
Our decisions in cases where certificates have been found
useful should be read in the light of that fundamental
consideration. In Marvin v. Trout, 199 U. S. 212, 223,
as explained in Consolidated Turnpike Co. v. Norfolk &
Ocean View Ry. Co., 228 U. 8. 596, 599, there was “a
record disclosure of the existence of the Federal ques-
tion,” which was also certified. In the latter case it was
assumed that the certificate, made by order of the state
court, operated to show that some federal question was
decided, but on examining the record this Court found
the question to be unsubstantial and denied rehearing,
the case having previously been dismissed for want of
jurisdiction. Id., p. 603. The record in Cincinnati
Packet Co. v. Bay, 200 U. S. 179, 182, showed that the
federal question had been raised and the certificate aided
in disclosing that the question was not treated as having
been raised too late under the loeal procedure, a point
upon which the state court was the judge. Applying
the rule, in Rector v. City Deposit Bank Co., supra, the
Court concluded that as the suit was brought by a trustee
in bankruptey by virtue of the authority conferred upon
him by the act of Congress the certificate made “clear
the effect, if it were otherwise doubtful, that rights under
the bankrupt law were relied upon and passed upon: be-
low.” See, also, Capital City Dairy Co. v. Ohio, 183 U. S.
238, 243, 244. It was in the light of these decisions that
the question was presented in Whitney v. California, 274
U. S. 357, 360-362. The writ of error had been dismissed
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for want of jurisdiction (269 U. S. 530) and a motion
for rehearing was granted. Id., p. 538. The Court of
Appeal of the State, as an addition to the record, entered
an order stating that the question whether the California
Criminal Syndicalism Act and its application were repug-
nant to the Fourteenth Amendment to the Federal Con-
stitution was considered and passed upon by the court.
While this Court said that the record did not show that
the defendant had raised or the state court had decided
a federal question except as it appeared from that order,
the record did disclose facts indicating the presence of the
federal question which the order of the state court said
was actually presented and decided, and accordingly
jurisdiction was entertained. And it has been in recog-
nition of the established principle governing the exercise
of our jurisdiction, and not as a departure from it, that
we have said that opportunity might be afforded upon
seasonable application to obtain a certificate from the
state court where it appeared that an appropriate cer-
tificate might lead to a better understanding of the
record. See Lynch v. New York ex rel. Pierson, supra;
International Steel Co. v. Surety Co., 297 U. S. 657, 662.

In some of the cases cited above, we found from our
examination of the record that, notwithstanding the cer-
tificate, the decision of the state court rested upon an
adequate non-federal ground and hence we were without
jurisdiction. See Commercial Bank of Cincinnati v.
Buckingham’s Executors, supra; Brown v. Atwell, supra;
Powell v. Brunswick County, supra. A similar result
follows where, even assuming that the state court has
formally determined a federal question, it does not appear
to have been a substantial one. See Consolidated Turn-
pike Co. v. Norfolk & Ocean View Ry. Co., supra. In
other cases an examination of the record has left the
Court in doubt as to what has actually been determined.
That is the situation in the present case.
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The appellee points to the provision of § 1078 of the
Civil Practice Act of New York (enacted long before the
so-called moratorium acts) that, after final judgment for
the plaintiff in a foreclosure action, no other action shall
be maintained to recover any part of the mortgage debt
without leave of the court in which the former action
was brought. In the instant case the amended com-
plaint does not allege that such leave was obtained. We
are also advised of decisions by the state court, prior to
the one here sought to be reviewed, construing Chapter
794 of the Laws of New York of 1933 (§§ 1083-a and
1083-b of the Civil Practice Act) to which the amended
remittitur refers. That act (§ 1083-a) forbids a judg-
ment for any residue of the debt, remaining unsatisfied
after sale of the mortgaged property, except as therein
provided. Provision is made for an application by the
creditor in the foreclosure action for leave to enter a
deficiency judgment, and thereupon the court is to deter-
mine the fair and reasonable market value of the mort-
gaged premises and is to make an order directing the
entry of a deficiency judgment, which is to be for an
amount equal to that remaining due less the market
value as determined or the sale price of the property
whichever shall be the higher; and if no motion for a
deficiency judgment is thus made, the proceeds of the
foreclosure sale are to be regarded as full satisfaction of
the mortgage debt “and no right to recover any defi-
ciency in any action or proceeding shall exist.” Section
1083-b provides that in actions, other than foreclosure
actions, to recover for an indebtedness secured solely by
a mortgage on real property and originating simultane-
ously with such mortgage and secured thereby, against
any one ‘“directly or indirectly or contingently liable
therefor,” the party against whom the money judgment
is demanded shall be entitled to set off the reasonable
market value of the mortgaged property less prior liens.
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The Court of Appeals had sustained the constitutional
validity of this legislation which would seem to be ap-
plicable to an action upon a collateral bond such as that
described in the amended complaint herein. See Klinke
v. Samuels, 264 N. Y. 144; City Bank Farmers Trust Co.
v. Ardlea Incorporation, 267 N. Y. 224,

With these recent decisions in mind, it may be, as has
been suggested, that the Court of Appeals considered the
federal question, which it described in the amended re-
mittitur as relating to the validity of §§ 1083-a and
1083-b, to be no more than a challenge of the require-
ment that the right to a deficiency judgment should be
heard and determined in the foreclosure action, and sus-
tained the validity of that requirement, without review-
ing, or deeming it necessary to review, the questions
which could have been raised, and if properly raised
could have been brought to this Court in the foreclosure
action to which both the plaintiff and defendant herein
had been parties. Whether this view of the action of
the state court is the correct one, we are unable satis-
factorily to determine. If its decision was in truth based
upon the theory that by a proper construction of the
statute or for any other reason the extent of the deficiency
or the right to recover it had been finally determined in a
prior litigation, there was no longer a necessity to inquire
whether the statute would be constitutional in its appli-
cation to a different case—a case lacking the feature of
any prior determination—, and an answer to that in-
quiry would be superfluous, even if attempted.

In the exercise of our appellate jurisdiction we have
power not only to correct errors in the judgment under
review but to make such disposition of the case as justice
requires. We have applied this principle to cases com-
ing from state courts where supervening changes had oc-
curred since the entry of the judgment, and where the
record failed adequately to state the faects underlying
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the decision of the federal question. See Patterson v.
Alabama, 294 U. S. 600, 607; Villa v. Van Schaick, 299
U. S. 152. We have afforded an opportunity for appro-
priate presentation of the question by an amendment of
the record as the state court might be advised. Villa v.
Van Schaick, supra. We think that a similar opportu-
nity should be accorded here in order that uncertainty
may be removed and that the precise nature of the fed-
eral question, how it was raised and the grounds of its
disposition, may be definitely set forth, so that we may be
able to decide whether a substantial question within our
jurisdiction has necessarily been determined.
For that purpose the judgment is vacated and the
cause is remanded for further proceedings.
Judgment vacated.

O’CONNOR ET AL. v. MILLS ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 442. Submitted January 12, 1937.—Decided February 1, 1937.

1. Paragraph (k) of § 77B of the Bankruptey Act makes §§ 24
and 25 of the Act applicable to appeals from orders and judg-
ments entered in reorganization proceedings under § 77B. P. 27.

2. A judgment of the District Court disapproving and dismissing
a petition for reorganization of a corporation under § 77B of
the Bankruptey Act is in the same category, for the purposes
of appeal, as a judgment refusing to adjudge the defendant a
bankrupt, and under § 25 (a), cl. (1) is appealable as of right to
the Circuit Court of Appeals. P. 27.

85 F. (2d) 1017, reversed.

CerTI0RARI, 299 U. S. 536, to review an order dismissing
an appeal.

Mr. J. A. Tellier submitted for petitioners.
Mr. J. W. House submitted for respondents.
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Per Curiam.

Petitioners filed a creditors’ petition under § 77B of
the Bankruptey Act proposing the reorganization of
White & Black Rivers Bridge Company, a corporation.
The debtor answered, seeking approval of the petition.
Members of a bondholders’ protective committee, hold-
ing bonds issued by the corporation, filed a response to
the petition, alleging that it was not filed in good faith
and asking that it be disapproved and dismissed. Peti-
tioners replied. After allowing thirty days to afford an
opportunity to ascertain the possibility of the submission
of a feasible plan of reorganization, the District Court,
upon hearing, dismissed the petition as insufficient to
meet the requirements of § 77B.

The Distriet Court allowed an appeal upon the giving
of a bond and the appeal was perfected accordingly. The
appellees moved to dismiss the appeal upon the ground
that it was unauthorized by law as it had not been al-
lowed by the Circuit Court of Appeals. That court
granted the motion and the appeal was dismissed. We
issued a writ of certiorari. November 16, 1936.

Paragraph (k) of § 77B provides that the other sec-
tions of the Bankruptey Act shall apply to proceedings
under § 77B, unless inconsistent with it, and that “the
date of the order approving the petition or answer under
this section shall be taken to be the date of adjudication,
and such order shall have the same consequences and
effect as an order of adjudication.” The effect of this
provision is to make §§ 24 and 25 of the Bankruptey Act
applicable to appeals from orders and judgments entered
in proceedings under § 77B.

Section 25 (a) provides that appeals, as in equity
cases, may be taken in bankruptey proceedings from
the courts of bankruptey to the circuit courts of appeals
in the cases enumerated, the first of which is—“from a
judgment adjudging or refusing to adjudge the defendant
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a bankrupt.” While paragraph (k) refers to “the order
approving the petition or answer” under § 77B, which
is to have “the same consequences and effect as an order
of adjudication,” we think that to carry out the mani-
fest intent of the statute, an order disapproving the pe-
tition or answer under § 77B should have the same
effect for the purpose of appeal as an order refusing ad-
judication. Interpreting the statute in that sense, we
said in Meyer v. Kenmore Hotel Co., 297 U. S. 160, 163,
164:

“The appeal provisions of §§ 24 and 25 of the Bank-
ruptey Act are thus made applicable to orders entered
in the course of a reorganization proceeding, and an order
approving or disapproving a petition for reorganization
is made the equivalent, at least for purposes of an appeal
under § 25 (a), of a judgment adjudging or refusing to
adjudge the defendant a bankrupt. By § 24 (a) and
(b) appeals in ‘proceedings’ in bankruptey, as distin-
guished from appeals in ‘controversies arising in bank-
ruptey,” may be taken only on leave granted in the dis-
cretion of the appellate court, except that in the cases
enumerated in § 25 (a), including, in clause (1), ‘a judg-
ment adjudging or refusing to adjudge the defendant a
bankrupt,” an appeal may be taken as of right.”

The instant case is not one where the petition had
been approved and the appeal was from a subsequent
order denying an application to dismiss the proceeding
or from an order confirming or refusing to confirm a plan
of reorganization. See Meyer v. Kenmore Hotel Co.,
supra, pp. 161, 162, 164, 166; Humphrey v. Bankers
Mortgage Co., 79 F. (2d) 345, 349, 350. The appeal is
from a judgment which disapproved and dismissed the
petition and should be treated as in the same category
as an appeal from a judgment refusing to adjudicate the
defendant a bankrupt and hence as appealable under
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§ 25 (a). The Circuit Court of Appeals should have
entertained the appeal and disposed of it upon the
merits.

The order of the Circuit Court of Appeals is reversed
and the cause is remanded for further proceedings in con-
formity with this opinion.

Reversed.

WAYNE COUNTY BOARD OF REVIEW Er AL. v.
GREAT LAKES STEEL CORP.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE EASTERN DISTRICT OF MICHIGAN.

No. 253. Argued January 12, 13, 1937.—Decided February 1, 1937.

A statute of Michigan establishing a county board of review of
tax assessments, applicable only to counties having a population
in excess of 500,000, violates § 30 of Art. V of the Michigan con-
stitution, which forbids the passing of a local or special Act in
any case where a general Act can be made applicable.

12 F. Supp. 55, affirmed.

Messrs. Albert E. Champney and Oscar A. Kaufman,
with whom Mr. Jason L. Honigman was on the brief, for
appellants.

Mr. Prewitt Semmes, with whom Mr. Elmer R. Mil-
burn was on the brief, for appellee.

Per Curiam.

Appellee brought this suit to restrain the enforcement,
in relation to an assessment upon its property, of a
statute of Michigan establishing a county board of re-
view. Act No. 33, Public Acts of Michigan, First Extra
Session, 1934.

The Act established a county board of review of assess-
ments for counties having a population in excess of
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500,000. The Act was attacked as invalid under both
the state and federal constitutions. Interlocutory and
permanent injunctions were sought. The District Court,
three Judges sitting (28 U. S. C. 380), held that the
requisite jurisdictional amount was in controversy and
that there was ground for the exercise of equitable juris-
diction.

With respect to the state constitution, appellee con-
tended that the statute, by reason of the requirement as
to population, was limited in effect to Wayne County
and thus was a local and special act in a case where a
general act could be made applicable, and violated § 30
of Article V of the constitution of Michigan, which
provides:

“The legislature shall pass no local or special act in
any case where a general act can be made applicable, and
whether a general act can be made applicable shall be a
judicial question.”

The District Court of the Eastern District of Michi-
gan, composed of three judges especially versed in the
jurisprudence of the State, sustained that contention and
granted a permanent injunction. 12 F. Supp. 55. We
are unable to conclude that the court erred in deciding
this question of state law and we accordingly affirm its
decree.

Decree affirmed.
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UNITED STATES ex reL. WILHELM, TRUSTEE,
ET AL v. CHAIN, EXECUTRIX.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FOURTH CIRCUIT.

No. 335. Argued January 8, 1937.—Decided February 1, 1937.

1. A bond, with sureties, given by a national bank pursuant to the
bankruptey law and orders, to induce the appointment of the
bank as a designated depository of bankruptey funds, is not a
mere offer, like a continuing guaranty of future performances
revocable until something is done under it, but is a contract given
upon present, adequate and indivisible consideration—i. e., the
designation of the bank as depository—which becomes binding
when delivered to and approved by the bankruptey court. P. 32.

2. The obligation of a surety on such a bond, in the absence of any
stipulation to the contrary, survives his death and binds his per-
sonal representative for defaults committed by the depository
after the death in respect of deposits made after the death. P. 34.

84 F. (2d) 138, reversed; District Court affirmed.

CerTioRARI, 299 U. S. 531, to review the reversal of a
judgment recovered by a Trustee in Bankruptcy against
the executrix of a deceased surety on the bond given by
the bank as a depository of funds of bankrupt estates.

Mr. F. E. Parrack for petitioners.
Mr. Frank Cox submitted for respondent.

Mg. JusticE VAN DEvVANTER delivered the opinion of
the Court.

This was an action on the bond of a designated deposi-
tory for money of bankrupt estates. The case will be
stated.

July 22, 1924, a national bank at Kingwood, West Vir-
ginia, was designated by the bankruptey court of that
district as a depository for funds of bankrupt estates, sub-
ject to the requirement that the bank give a bond in the
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penal sum of $5,000 and that the bond have the court’s
approval. Later in the same month the bond was given
by the bank and approved by the court. Thereupon the
bank became an authorized depository, and it continued
to be such, without giving any further bond, until June
22, 1931, when it failed.

The bond was under seal; named the United States as
obligee; was signed by the bank and two individual sure-
ties, as obligors; declared that the obligors were thereby
binding themselves, their heirs, executors, administrators,
and successors, jointly and severally; recited the desig-
nation of the bank as a depository; and was conditioned
for the faithful discharge and performance by the bank
of all duties pertaining to it as a depository.

Between August 12, 1930, and June 22, 1931, Charles P.
Wilhelm, as trustee for the estate of W. H. Pentony, a
bankrupt, deposited in the bank, as a designated deposi-
tory, various sums of money belonging to that estate, and
made authorized withdrawals, with the result that, of the
deposits so made, there remained in the bank on June 22,
1931, a balance of $3,190.72 to the credit of the trustee.
On that day the bank became insolvent, closed its doors,
refused to pay to the trustee the balance so owing to the
bankrupt estate, and thereby broke the condition of its
bond.

In March, 1926, which was after the bond was given
and approved and before Wilhelm, trustee, made any
deposit in the bank, James W. Flynn, one of the sureties
on the bond, died and Nellie Flynn Chain became execu-
trix of his estate. Flynn did not at any time during
his life seek to revoke or terminate his suretyship: nor
did his executrix subsequently take any step to that
end.

The action on the bond was in the name of the United
States for the use of Wilhelm, trustee, and was brought
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against the bank, the surviving surety and the executrix
of the deceased surety.

The district court gave judgment against the defend-
ants for the balance due Wilhelm, trustee. The executrix
of the deceased surety appealed, and the court of appeals
reversed the judgment as to the estate of that surety.
84 F. (2d) 138. Certiorari was granted by this Court.

Pertinent statutes and a related general bankruptey
order are copied in the margin.

The crucial question for decision, as was said by the
court of appeals, is whether the obligation of an indi-
vidual surety on such a depository bond terminates with
his death. That court answered in the affirmative, one
judge dissenting. It likened such a bond to a continu-
ing guaranty whereby the guarantor, without present

* Bankruptey Act of 1898.

Sec. 47 (a) Trustees shall respectively . . . (3) deposit all money
received by them in one of the designated depositories; (4) disburse
money only by check or draft on such depositories in which it has
been deposited; . . .

Sec. 50 (h) Bonds of . . . designated depositories shall be filed of
record in the office of the clerk of the court and may be sued upon
in the name of the United States for the use of any person injured
by a breach of their conditions.

Sec. 61 (a) Courts of bankruptey shall designate, by order, bank-
Ing institutions as depositories for the money of bankrupt estates, as
convenient as may be to the residences of trustees, and shall require
bonds to the United States, subject to their approval, to be given by
such banking institutions, and may from time to time as occasion
may require, by like order increase the number of depositories or
the amount of any bond or change such depositories. [c. 541, 30
Stat. 544.]

General Order XXIX. No moneys deposited as required by the
Act shall be drawn from the depository unless by check or warrant,
signed by the clerk of the court, or by a trustee, and countersigned
by the judge of the court, or by a referee designated for that pur-
pose, or by the clerk or his assistant under an order made by the
judge . . . [298 U. 8. 697.]

130607°—37——3
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consideration, guarantees a series of future performances,
such as payment of the purchase price of goods to be sold,
or repayment of money to be advanced, from time to
time in the future; and it applied the usual rule that such
a guaranty is merely an offer and does not ripen into a
contract in respect of any sale or advance until the same
is made, and that the guaranty, in so far as it remains
merely an offer, may be revoked by the guarantor and is
terminated by his death.?

The court rightly recognized that a continuing guar-
anty, if supported at the outset by a sufficient considera-
tion, is a binding contract which is neither revocable by
the guarantor nor terminable by his death, although the
acts guaranteed may cover a long or indefinite period of
time.*” But it pronounced this rule inapplicable because
it regarded the bond as more nearly analogous to a con-
tinuing guaranty without present consideration.

We are of opinion that the bond was not a mere
offer but was given upon a present and sufficient con-
sideration, and therefore became a binding contract when
it was delivered to and approved by the bankruptey
court. The inducement, as also the occasion, for the
bond was the designation of the bank as a depository.
This was a present, adequate and indivisible considera-
tion.* Without the bond the bank would not have been

* Davis Sewing Machine Co. v. Richards, 115 U. 8. 524, 527;
Jordan v. Dobbins, 122 Mass. 168; Rest. Contracts, §§ 35 (e), (f),
44, 48.

* Davis v. Wells, 104 U. 8. 159, 165-167; Zimetbaum v. Berenson,
267 Mass. 250, 254; 166 N. E. 719; National Eagle Bank v. Hunt,
16 R. I. 148, 151; 13 Atl. 115; Kernochan v. Murray, 111 N. Y. 306,
308-309; 18 N. E. 868; Bennett v. Checotah State Bank, 176 Okla.
518; 56 P. (2d) 848; Williston Contracts, Rev. Ed. § 1253; Rest.
Contracts, § 46; 1 Brandt Suretyship and Guaranty, 2d ed., § 133.

* Lioyd’s v. Harper, L. R. 16 Ch. Div. 290, 314, 317, 319; In re
Crace, L. R. 1902 (1) Ch, Div. 733, 738; Williston Contracts, Rev.
Ed., § 1253.
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entitled to the advantages of the designation; while with
the bond it was entitled to them. In this regard the
bond was like that of a collector of customs, county
treasurer, sheriff, clerk of court, administrator, guardian
or cashier, as to which it is well settled that the selection
of the officer or employe whose fidelity is assured consti-
tutes a present consideration amply supporting the under-
taking of the obligors—sureties as well as principals.

“It is a presumption of law that the parties to a
contract bind not only themselves but their personal
representatives. Executors, therefore, are held to be
liable on all contracts of the testator which are broken
in his lifetime, and, with the exception of contracts in
which personal skill or taste is required, on all contracts
broken after his death.”

The bond in suit is a contract for the conditional pay-
ment of money, not the exercise of personal skill or
taste, and therefore is one to which the presumption
applies. No doubt it is admissible to restrict the pre-
sumption by a stipulation limiting a surety’s obligation
to defaults occurring within his lifetime, but the present
bond does not contain such a stipulation, or anything in-
dicating that such a limitation was intended. On the
contrary, its terms are in full accord with the presump-
tion, for in it the obligors expressly declare their pur-
pose to bind not only themselves, but also their execu-
tors, administrators and successors, jointly and severally,
for the performance of the obligation set forth.

In a long line of decisions relating to bonds not dis-
tinguishable from the one in suit it has been held that

* Estate of Rapp v. Phoeniz Insurance Co., 113 TIl. 390, 395;
Lloyd’s v. Harper, L. R. 16 Ch. Div. 290, 314, 317, 319; In re Crace,
L. R. 1902 (1) Ch. Div. 733, 738; Williston Contracts, Rev. Ed.,
§81253. :

°1 Chitty Contracts, 11th Am. Ed., 138; 2 Parsons Contracts, 6th
ed., 530-531.




36 OCTOBER TERM, 1936.
Opinion of the Court. 300 U. 8.

a surety’s obligation does not terminate with his death
but binds his personal representatives for past and subse-
quent defaults, as it would bind him if living.” The
principle underlying these decisions is the same that pre-
vails in respect of other related contracts, and we regard
it as well sustained in reason and supported by the pre-
ponderant weight of authority.

Cases are brought to our attention in which it is held
that a surety may terminate his obligation as respects
future defaults by giving notice to that effect to the
obligee. But these cases are not apposite. In some
the instrument sued upon was held to be only a continu-
ing offer without a supporting consideration and there-
fore revocable as to future transactions. Others rest
upon a power so to terminate expressly reserved in the
bond or in the applicable statute. Here the bond is a
binding contract supported by an adequate eonsidera-
tion, and there is no reservation of a right to terminate
in the bond or in the statute under which it was given.
Nor has there been any effort to effect such a termi-
nation.

Whether the bankruptey court may, upon appropriate
application and showing, discharge a surety on an exist-
ing bond, as respects possible future defaults, and re-
quire the depository to give another and substituted
bond, need not be considered, for no such application
or showing appears to have been attempted.

" Broome v. United States, 15 How. 143; Hecht v. Weaver, 34 Fed.
111; United States v. Keiver, 56 Fed. 422, 423; Fewlass v. Keeshan,
88 Fed. 573, 574; Pond v. United States, 111 Fed. 989, 997; In re
Crace, L. R. 1902 (1) Ch. Div. 733; Calvert v. Gordon, 3 Man. &
Ry. 124; Green v. Young, 8 Greenl. 14; Royal Insurance Co. v.
Davies, 40 Towa 469; Moore v. Wallis, 18 Ala. 458; Knotts v. Butler,
10 Rich. Eq. 143; Hecht v. Skagg, 53 Ark. 291; 13 S. W. 930;
Shackamaxon v. Yard, 150 Pa. 351, 358; 124 Atl. 635; Mundorff v.
Wangler, 44 N. Y. Sup. Ct. 495, 506; Voris v. State, 47 Ind. 345;
349-350; Exchange Bank v. Barnes, 7 Ontario 309, 320; Snyder v.
State, 5 Wyo. 318, 323; 40 Pac. 441.
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While the bond was under seal we need not consider
the effect to be given to this under the local law, for it
affirmatively appears that the bond was given for a
present and adequate consideration, which leads to the
same result as if the seal were given the effect which
would be accorded to it at common law.

It results that the judgment of the court of appeals
must be reversed and that of the distriet court affirmed.

' Reversed.

ELMHURST CEMETERY COMPANY OF JOLIET v.
COMMISSIONER OF INTERNAL REVENUE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 255. Argued January 5, 6, 1937 —Decided February 1, 1937.

1. Where there is substantial evidence to support a finding of the
Board of Tax Appeals upon a question of fact, its decision of such
question is eonclusive upon review. P. 40.

2. Held, there was substantial evidence in this case to support the
finding of the Board in respect to the March 1, 1913 value of
cemetery lots subsequently disposed of, and the reversal of its
decision of that question by the Circuit Court of Appeals amounted
to an unwarranted substitution of the court’s judgment concerning
facts for that of the Board. P. 40.

83 F. (2d) 4, reversed; B. T. A. affirmed.

CerTIORARI, 299 U. 8. 527, to review a judgment revers-
ing a decision of the Board of Tax Appeals (unreported)
which set aside an order of the Commissioner determin-
ing a deficiency of income tax.

Mr. Elden McFarland, with whom Mr. Edward J.
Quinn was on the brief, for petitioner.

Mr. Thurman Arnold, with whom Solicitor General
Reed, Assistant Attorney General Jackson, and Messrs.
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Sewall Key and J. Louis Monarch were on the brief, for
respondent.

Mg. Justice McRey~oLps delivered the opinion of
the Court.

Petitioner, in 1909, purchased one hundred and thirty-
seven acres of land near Joliet, Illinois, for $60,000.00.
Thirty-seven acres were divided into plots and devel-
oped for cemetery purposes by grading, constructing
drives, planting shrubbery, etec., at a cost of $35,000.00.
Grave plots, varying in area from 150 to 1,500 square
feet, were sold from time to time under contracts for
perpetual care.

Some 36,000 square feet were disposed of during the
years 1909 to 1913 at prices ranging from 70.2 cents to
79.5 cents. The average between March 1, 1912, and
March 1, 1913, was 76.6 cents. In the three years 1926,
1927, and 1928, 42,000 square feet were sold for $1.55
to $1.77. To determine the taxable gains realized from
the latter sales it became necessary to ascertain the value
of the lots as of March 1, 1913. The petitioner’s re-
turn estimated this at 76.6 cents. The Commissioner
adopted 23.96 cents and assessed deficiencies accordingly.

Upon petition for redetermination the Board of Tax
Appeals, after considering the evidence, approved the
76.6 cent valuation and found no deficiencies. The evi-
dence consisted of a stipulation by counsel concerning
sales in 1909 to 1913 as detailed above, and the testimony
of the Cemetery Superintendent.

He stated the original cost of the one hundred and
thirty-seven acres, expense of development, area sold in
1926, 1927, 1928, and prices obtained. He affirmed
familiarity with the property on March 1, 1913, prices
then prevailing, and stated that the sales of 1912 and
1913 were in normal course without extra effort. Also
that “the purchase price was established by my visiting
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a good many cemeteries that I figured were practically
of the same class as that cemetery and situated near
cities of about the same population, and I established a
price from the price they were selling at.” Further that
“every grave and lot in the cemetery sold since its or-
ganization is under perpetual care, and when perpetual
care is provided, it means keeping the roads and drives
in proper repair, keeping the drainage system in proper
repair, keeping the fences in repair, cutting the grass,
pruning the trees, shrubs, and keeping it in good condi-
tion.” “We hope for a gradual increase in sales every
year because, as a general rule, for every head of a family
that is buried you secure four new families. That is the
rule cemetery companies have adopted.” He thought it
might take seventy-five years to dispose of all lots.
The Board declared “the parties are now concerned
only with the value as of March 1, 1913, of that thirty-
seven acres of petitioner’s lands which have been im-
proved and from which sales have been made.” “Beyond
statements of counsel to the effect that respondent [Com-
missioner] has attempted by formula to reduce the value
of the improved land as of March 1, 1913, to present
value, we are uninformed as to the method by which he
chose the figures at which he fixes the basis for de-
termining gain. Petitioner, however, has chosen as the
footage valuation as of March 1, 1913, the selling price
of its grave lots during the year just preceding that date—
76.6 cents—which is less than the average sales price
during the month of March, 1913. We are of opinion
that the valuation for which petitioner contends is reason-
able and should be allowed. It is based upon actual sales,
and consequently comes as closely as may be to that fair
market value, so often judicially defined as the price
which property will bring when offered by a willing seller
to a willing buyer, neither being obligated to buy or sell.”
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Lots disposed of in 1912 and 1913 went with agree-
ments for perpetual care; so did those sold in 1926, 1927,
and 1928; prices obtained in the latter years may be com-
pared with those received in the earlier ones—they were
for like things.

The Commissioner asked review by the Circuit Court
of Appeals. He there urged that March 1, 1913, values
should be ascertained by discounting sale prices during
the preceding twelve months because of the time which
would be required in order to dispose of the whole. The
Court said: “The facts in this case necessitate the rejec-
tion of the selling price as the sole determinator of value.
Far more equitable is the selling price less discount for
years required to realize said selling price.” “The Com-
missioner was liberal with the taxpayer.” Accordingly it
reversed the Board and directed affirmance of the Com-
missioner’s assessment.

This action, we think, amounted to an unwarranted
substitution of the Court’s judgment concerning facts
for that of the Board. There was substantial evidence,
as appears above, to support the latter’s conclusion, and
in such circumstances this must be accepted. It is the
function of the Board to weigh the evidence and declare
the result. We undertook to state the applicable rule in
Helvering v. Rankin, 295 U. S. 123, 131, and General
Utilities & Operating Co. v. Helvering, 296 U. S. 200, 206.

The judgment here complained of must be reversed.
The action of the Board of Tax Appeals is affirmed.

Reversed.
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CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 329. Argued January 13, 1937.—Decided February 1, 1937.

1. The rule that criminal statutes must be strictly construed does
not require that the words be given their narrowest meaning or
that the evident intent be disregarded. P. 48.

2. A bank teller who, for the purpose of concealing a shortage in
his cash, withholds deposit slips which in the ordinary course of
business will go to the bookkeeping department for entry, as a
result whereof the ledger understates the amount of the bank’s
liability to the depositors, violates R. S., § 5209, as amended, which
denounces as a misdemeanant “any officer, director, agent, or em-
ployee of any Federal reserve bank, or a member bank . . . who
makes any false entry in any book, report, or statement of
such . . . bank, with intent in any case to injure or defraud . . .”
Pp. 48-49.

To hold the statute broad enough to include deliberate action
from which a false entry by an innocent intermediary necessarily
follows, gives to the words employed their fair meaning and is
in accord with the evident intent of Congress. To hold that it
applies only when the accused personally writes the false entry
or affirmatively directs another to do so would emasculate the
statute—defeat the very end in view.

84 F. (2d) 943, reversed; D. C, affirmed.

Certiorari, 299 U. S. 531, to review a judgment re-
versing a judgment of conviction for violation of R. S,
§ 52009.

Assistant Attorney General McMahon, with whom
Solicitor General Reed and Messrs. William W. Barron,
and W. Marvin Smith were on the brief, for the United
States.

Citing, inter alia, Morse v. United States, 174 Fed. 539,
cert. den., 215 U. S. 605; Lewts v. United States, 22 F.
(2d) 760; Richardson v. United States, 181 Fed. 1;
McKnight v. United States, 97 Fed. 208, 213; United
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States v. Fish, 24 Fed. 585, 593-594. Cf. United States
v. Gooding, 12 Wheat. 460, 469 ; Commonwealth v. W hite,
123 Mass. 430, 434; Setfert v. State, 160 Ind. 464, 466;
Mazey v. United States, 30 App. D. C. 63, 74-75; Rex v.
DeMarny [1907] 1 K. B. 388; People v. Lewis, 124 Cal.
551; Thornton v. State, 107 Ga. 683.

Mr. Will A. Morriss, with whom Mr. Nat L. Hardy
was on the brief, for respondent.

Citing, inter alia, 12 U. S. C. 592; 18 U. 8. C. 550;
United States v. McClarty, 191 Fed. 518, 523; United
States v. Herrig, 204 Fed. 124; United States v. Booker,
98 Fed. 291; Twining v. United States, 141 Fed. 41;
State v. Asal, 79 Mont. 385; United States v. Eqe, 49
Fed. 852, 853.

Me. Justice McREv~NoLps delivered the opinion of
the Court.

Section 5209, R. S.,* as amended by Act Sept. 26, 1918,
c. 177, 40 Stat. 967, 972 (U. S. C., Title 12, § 592)
provides:

*Sec. 5209 R. S., Title LXII, National Banks, Ch. 3. “Every
president, director, cashier, teller, clerk, or agent of any association,
who embezzles, abstracts, or willfully misapplies any of the moneys,
funds, or credits of the association; or who, without authority from
the directors, issues or puts in circulation any of the notes of the
association; or who, without such authority, issues or puts forth any
certificate of deposit, draws any order or bill of exchange, makes
any acceptance, assigns any note, bond, draft, bill of exchange, mort-
gage, judgment, or decree; or who makes any false entry in any
book, report, or statement of the association, with intent, in either
case, to injure or defraud the association or any other company,
body politic or corporate, or any individual person, or to deceive any
officer of the association, or any agent appointed to examine the
affairs of any such association; and every person who with like
intent aids or abets any officer, clerk, or agent in any violation of
this section, shall be deemed guilty of a misdemeanor, and shall be
imprisoned not less than five years nor more than ten.”
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“Any officer, director, agent, or employee of any Fed-
eral reserve bank, or of any member bank ... who
makes any false entry in any book, report, or statement
of such Federal reserve bank or member bank, with intent
in any case to injure or defraud such Federal reserve
bank or member bank, or any other company, body poli-
tic or corporate, or any individual person, or to deceive
any officer of such Federal reserve bank or member bank,
or the Comptroller of the Currency, or any agent or
examiner appointed to examine the affairs of such Fed-
eral reserve bank or member banks, or the Federal Re-
serve Board . . . shall be deemed guilty of a misde-
meanor, and upon conviction thereof in any district court
of the United States shall be fined not more than $5,000
or shall be imprisoned for not more than five years, or
both, in the discretion of the court.”

Count three of an indictment in the United States Dis-
trict Court, Western District of Texas, charged that re-
spondent Giles, while employed as teller by the Com-
mercial National Bank of San Antonio, Texas, a member
of the Federal Reserve National Bank of Dallas, did
“unlawfully, knowingly, wilfully, fraudulently, and fe-
loniously make and cause to be made in a book of the
said The Commercial National Bank of San Antonio,
Texas, known as the Individual Ledger, in the account
designated ‘S. A. Public Service Company,” under date
of ‘Jul 25’33’ in the column bearing the printed heading
‘Balance,’” being the fifth entry from the top of the col-
umn aforesaid, and directly opposite the machine printed
date thereon ‘July 25 33,” a certain false entry in the fol-
lowing figures, to wit, ‘7,874.07,” which said entry so made
as aforesaid, purports to show and does in substance and
effect indicate and declare that The Commercial Na-
tional Bank of San Antonio, Texas, was indebted and
liable to the San Antonio Public Service Company in the
amount of Seven Thousand Eight Hundred Seventy-Four
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Dollars and Seven Cents ($7,874.07) on July 25, 1933,
whereas in truth and in fact said indebtedness and lia-
bility on said date was a different and much larger
amount.”

Count four made a like charge relative to the account
of the National Life and Accident Insurance Company.

He was tried, found guilty, and sentenced under both
counts. The point for our decision is whether the trial
court erred in refusing to direct a verdict of not guilty.
The essential facts are not in dispute.

From the evidence it appears—

Giles, once bookkeeper for the Commercial National
Bank, became first paying and receiving teller with cus-
tody each day of some $35,000.00 cash. His duty was to
receive deposits and place accompanying slips or tickets
where they would reach the bookkeepers for entry.
Eighteen months prior to the alleged offense, he dis-
covered shortage in his cash but made no report to his
superiors. To cover up the shortage he resorted to the
practice of withholding selected deposit slips for three
or four days before permitting them to reach the book-
keeping department. This caused the ledger to show
false balances. Other shortages occurred; July 25, 1933,
the total stood at $2,650.00.

On that day he accepted deposits with proper tickets
from San Antonio Public Service Company and National
Life and Accident Insurance Company for $1,985.79 and
$663.27 respectively, accompanied by cash and checks.
Together these approximated his shortage. He withheld
both tickets from the place where they should have gone
and secreted them. If placed as usual and as his duty
required, they would have reached the bookkeeper dur-
ing the day. Entries on the ledger would have shown
the depositors’ true balances.

The Bank closed July 29th. The slips never reached
the bookkeeper. The individual ledger accounts at the
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end of the 25th and thereafter understated the liability
of the Bank to the depositors.

The respondent acknowledged his purpose in withhold-
ing the deposit tickets was to prevent officers and ex-
aminers from discovering his shortage. Some excerpts
from his testimony are in the margin.?

*“My actual shortage was $2,650.00 that had shown up without
my having any responsibility for it. The only way it could be
carried was holding out deposit tickets to offset the shortage in the
cash, and on the 25th of July withholding these two deposits, the
San Antonio Public Service and the National Life & Accident, and
depositing the two tickets that had been held over from the 21st.

“Asked if T selected those two deposit slips that day to withhold
them because they, together, made up the amount of the shortage,
that was the reason I selected those two, because it covered the
amount of the shortage.

“The bank got the money for both of those deposits. I did not
make any false entries with reference to those items. It is true that
all I did was simply put the deposit slips in the cigar box and with-
held them for the time being, until I could recover the shortage.
I did not make any report to any bookkeeper. As to how the book-
keeping department received its information on which they keep
their books, the bookkeepers came in three or four times a day and
lots of days oftener, and took the deposit tickets and checks out of
the drawers. The business of the day was represented by the
tickets and checks. I would put those in the drawers; I had a
special drawer for them, divided into sections. As to whether I took
them to the bookkeepers or they came to the drawers whenever they
wanted to and get them—they came and got them whether I was
there or not. I had no control or direction whatever over the book-
keeping department or any bookkeeper. Mr. Crowther had control
and direction over the bookkeepers; really, Mr. Roberts handled
them, but Mr. Crowther was over the bookkeepers. If the entries
were made on any given date showing the balance of any depositors,
ete., I did not have anything whatever to do with making the entries
or causing them to be made. They simply came to the drawers and
got the checks and deposit slips, and from that made up their entries.
These two deposit slips that were withheld and stuck in the cigar
box that day would have gone right on into the books in time if the
bank had not closed. . , . They were simply withheld that way to
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At the conclusion of the evidence counsel moved for a
directed verdict of not guilty. This was denied. The
jury found guilt under both counts; an appeal, with
many assignments of error, went to the Circuit Court of
Appeals.

That Court declared: “The serious question presented
for decision is whether the law will support a conviction
on an indictment charging that defendant caused the
false entries to be made.”

“Of course, in a sense, one who makes a false entry
causes it to be made. If he makes an entry himself or
directs another to make it, an allegation in the indiet-
ment that he caused it to be made may be treated as
surplusage and harmless, but where the defendant has
neither made a false entry nor directed another to do so,
the same allegation is material and injurious. A charge
that one has caused a false entry to be made is very
much broader than the charge that he made it.” “We
consider the allegation of the indictment that defendant

make my cash balance; that was the only way I had of doing
that. . . . I withheld deposit tickets from time to time in order
that my cash shortage would not be discovered.

“With regard to the two deposits that are directly in question in
this case, one to the National Life & Accident Company and one to
the San Antonio Public Service Company, each on the 25th of July,
1933, I withheld those two deposit tickets from the bookkeepers.
Asked if instead of putting them in the drawer with the balance of
the deposit tickets for that day, I put them in a different place
where I knew the bookkeepers would not look for them, yes, sir,
I put them in the cigar box. The bookkeepers had nothing to do
with the cigar box. The bookkeepers would go to the regular place
where the deposit slips were kept to get them. The reason I put
the two deposit tickets in the cigar box was for the sole and only
purpose of keeping them from the bookkeepers to keep them from
going through, to keep them from going on the account of the
depositors.

“Asked if by putting deposit slips in a place where he would not
get them and I knew he would not get them, I had that much ecntrol
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did ‘cause to be made a certain false entry in a book of
the bank,” charged a degree and classification of the
offense not within the letter or intent of the law.” “The
evidence in the record conclusively shows that defendant
neither made the false entries nor did anything that could
be considered as a direction to the bookkeeper to make
them. Without the charge that he caused the entries
to be made he could not have been convicted. It follows
that it was prejudicial error to overrule the motion for
a directed verdict of acquittal.”

Dissenting, one judge said:

“This statute plainly intends to punish the falsifica-
tion of bank records with intent to deceive or defraud.
If false entries are deliberately produced, although
through an ignorantly [sic] innocent agent, the bank em-

over the bookkeepers, yes, sir, by holding them out, of course, he
would not get them.

“Q. Now I show you one of the Government’s Exhibits, which is
the individual ledger account of the San Antonio Public Service
Company in the right hand column, the 5th line from the top of the
page, an entry under date of July 25th, 1933, under the column head
‘new balance’ which is the last balance of that account shown for
July 25th, 1933, of $7,874.07; was that the true balance of that
account on that date? A. That was the true balance of everything
that went through to the account. Q. That is right, but was that a
true balance on the account; do the figures, 7,874.07, represent the
liability of the Commercial National Bank to the San Antonio Public
Service Company at the close of business on July 25th, 1933? A. No,
sir; the deposit slip was in my cage of $1,985.79.

“Q. And then this entry of $7,874.07 is not correct, because you
did not let the bookkeepers have the deposit ticket? A. We often
held deposit tickets over. Q. But you withheld it for a purpose,
didn’t you? A. Yes, sir. Q. Your intention in withholding it was
so that it would not go on the ledger sheet, wasn’t it? A. Yes, sir;
I put it in the cigar box.

“I did not make any entries or figures of any sort from which the
bookkeepers might have got it off the entries. The only entry I ever
made was in the depositor’s pass book. I therefore made no other
entries.”
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ployee who concocts the plan and achieves the result is, in
my opinion, guilty. This innocent bookkeeper was the
teller’s real though unconscious agent in making the
entries; as truly so as if the false entries had been re-
quested in words.” . .. the present case is not one of
a mere failure to prevent a consequence, but is one of
contriving that consequence and so fathering it as to
make it wholly the contriver’s own. The bookkeeper
in making these false entries was doing the will of the
teller, though he did not know it. The false entries are
in law the acts of the teller who planned them and did
all he needed to do to produce them.”

Counsel for the respondent now affirm: “There is no
dispute as to the facts.” “The act committed by the de-
fendant was the withholding by him and the failure by him
to turn over to the Bookkeeping Department in the usual
course of the bank’s business a deposit slip.” He did
not cause any false entry to be made. Personally he
made no such entry; he did not affirmatively direct one.
By withholding the ticket he prevented an entry; he
caused none.

The rule, often announced, that criminal statutes must
be strictly construed does not require that the words of
an enactment be given their narrowest meaning or that
the lawmaker’s evident intent be disregarded. United
States v. Corbett, 215 U. S. 233, 242. Here the purpose
to insure the correctness of bank records by prescribing
punishment for any employee who, with intent to de-
ceive, etc., deliberately brings about their falsification is
plain enough. The statute denounces as criminal one
who with intent, ete., “makes any false entry.” The
word “make” has many meanings, among them “To
cause to exist, appear or occur,” Webster’s International
Dictionary, 2nd ed. To hold the statute broad enough
to include deliberate action from which a false entry by
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an innocent intermediary necessarily follows, gives to the
words employed their fair meaning and is in accord with
the evident intent of Congress. To hold that it applies
only when the accused personally writes the false entry
or affirmatively directs another so to do would emascu-
late the statute—defeat the very end in view.

Morse v. United States, 174 Fed. 539, 547, 5563—Cir-
cuit Court of Appeals, Second Circuit—gave much con-
sideration to an indictment and conviction under R. S,
§ 5209. The Court said: “It is true that the defendant
did not make any of the entries in the books or reports
with his own pen. All of them were made by the em-
ployees of the bank as part of their routine work. If it
were necessary to prove against a director that he actu-
ally made the entry charged to be false, conviction under
the statute would be impossible, as these entries are in-
variably made by subordinates in the executive depart-
ment. Congress was not seeking to punish the ignorant
bookkeeper who copies items into the books as part
of his daily task, but the officers who conceived and car-
ried out the fraudulent scheme which the false entry
was designed to conceal. It is wholly immaterial
whether such officer acts through a pen or a clerk con-
trolled by him.” “It seems to us that defendant is as
fully responsible for any false entries which necessarily
result from the presentation of these pieces of paper
which he caused to be prepared as he would if he had
given oral instructions in reference to them or had written
them himself.”

We agree with the view so expressed in that opinion.
United States v. McClarty, 191 Fed. 518 and 523, ap-
parently is in conflict with our conclusion.

The record leaves us in no doubt that the false entries
on the ledger were the intended and necessary result of
respondent’s deliberate action in withholding the deposit
tickets. Within the statute he made them.

130607°—37—4
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The judgment of the Circuit Court of Appeals must be
reversed. The District Court will be affirmed.
Reversed.

KELLY, TRUSTEE IN BANKRUPTCY, v. UNITED
STATES ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 309. Submitted January 8, 1937.—Decided February 1, 1937.

1. Where, upon an appeal to the Circuit Court of Appeals from a
judgment, of the District Court, the record contains no properly
authenticated statement of the evidence or agreed statement of
the case as required by Equity Rules 75 (b) and 77, and the
judgment is affirmed on that ground, although the cause was heard
without objection to the record, denial by the Circuit Court of
Appeals, upon a petition for rehearing, of an opportunity to
secure proper authentication of the record is an abuse of diseretion.
b. 54,

2. While orderly procedure demands that the Equity Rules be en-
forced with the strictness necessary to effectuate their essential
purpose, yet when, as here, there is mere omission of some step
which has escaped the attention of both parties, and when rigorous
enforcement without fair opportunity to correct the error would
defeat hearing on the merits and entail unnecessary hardship,
appropriate relief promptly asked for should be afforded. P. 54.

3. In this case, permission to supply authentication of the record
would have occasioned no material injury to any party, nor inter-
fered seriously with the business of the court. P. 55.

83 F. (2d) 783, 84 F. (2d) 541, reversed.

CertIORARI, 299 U. S. 528, to review a judgment affirm-
ing a judgment, 12 F. Supp. 11, which disaffirmed an order
of the Referee in Bankruptey and allowed a claim of the
United States for income taxes against the estate of a
bankrupt. The tax liability had previously been sus-
tained by the Board of Tax Appeals, 29 B, T. A. 514,
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Mr. W. B. Stratton submitted for petitioner.

Solicitor General Reed, with whom Assistant Attorney
General Jackson, Messrs. Sewall Key, J. Louis Monarch,
and Charles A. Horsky, and Miss Helen R. Carloss were
on the brief, submitted for respondents.

MRg. Justice McREYNoLDs delivered the opinion of the
Court.

In a proceeding begun January 9, 1934, the District
Court, Western District of Washington, adjudged the
Carlisle Packing Company bankrupt, February 9, 1934.
The United States presented their claim for income taxes
for 1927, 1928, and 1929, and the trustee filed objections,
June 18, 1934. He asserted that the Company received
no taxable income during 1927 but suffered loss sufficient
to offset any gains for 1928 and 1929. The Referee re-
ceived copy of the duly authenticated judgment by the
Board of Tax Appeals, which sustained the tax in ques-
tion, took other evidence, and upon the whole record
concluded that the Company lost as averred during 1927.
He disallowed the claim and explained this action by an
opinion.

Exceptions challenged the Referee’s refusal to treat
the decision of the Tax Board as conclusive and hold the
Bankruptey Court lacked power to consider the merits
of the assessments. A petition for review by the District
Court alleged finality of the Board’s judgment, lack of
power in the Bankruptey Court, and asked disallowance
of the claim.

From an abstract of the proceedings returned by the
Referee it appears—

That the United States had unsuccessfully objected to
the introduction of any testimony concerning the merits
of the questioned tax upon the ground that the Board’s
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judgment in respect of the same matter had become final
and conclusive.

That the bankrupt had borrowed large sums from the
Bank of California, and in 1927 when unable otherwise
to meet its obligations had transferred to the Bank much
property and received therefor its own cancelled notes
for $650,000.00. The Company claimed no profit arose
from this transaction and that it sustained large loss
during 1927. The Collector ruled to the contrary and
assessed delinquencies for three years. The Board of
Tax Appeals sustained him, approved the assessments,
and adjudged accordingly, January 4, 1934. On January
12, 1934, he made summary assessments. The time for
contesting the Board’s judgment had not expired when
petitioner was adjudged bankrupt.

Upon motion of the United States the District Court
directed that the bankrupt’s tax returns be made parts
of the record. It then heard the cause, considered
whether the decision of the Board was conclusive, and
held: “To reach the conclusion that a deficiency deter-
mined by the Board of Tax Appeals may be re-examined
and re-decided by the Judge of a District Court or a
Referee in Bankruptey is, on its face, inconsistent with
the intent and purpose on the part of Congress shown
that a review of the Board’s decision should be by such
an appellate court.” Accordingly it rendered an opinion,
disaffirmed the Referee’s action, and allowed the claim.

Thereupon the trustee appealed to the Circuit Court
of Appeals. Among other things he assigned as error the
ruling that the Bankruptey Court lacked power to deter-
mine anew questions which the Board of Tax Appeals
had adjudicated. Portions of the record in the District
Court, certified as correct by the Clerk, were filed. Coun-
sel for the United States obtained leave to make part of
the transeript the District Court’s opinion. This was
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omitted, he said, through inadvertence only recently dis-
covered.

It is asserted and not denied that the cause was heard
by the Court without objection to the record, and that
both sides treated the statement of the evidence as cor-
rect. Undoubtedly, the record was not properly authenti-
cated within the requirements of Equity Rules Number
75 (b)* and 77.2

Upon its own motion the Circuit Court of Appeals
raised the point and decided “appellant has not com-

* Equity Rule 75 (b), as amended, 286 U. S. 570, 28 U. S. C. A.
§ 723:

“The evidence to be included in the record, except expert testi-
mony, shall not be set forth in full, but shall be stated in simple and
condensed form, all parts not essential to the decision of the ques-
tions presented by the appeal being omitted and the testimony of
witnesses being stated only in narrative form, save that if either
party desires it, and the court or judge so directs, any part of the
testimony shall be reproduced in the exact words of the witness. The
duty of so condensing and stating the evidence shall rest primarily
on the appellant, who shall prepare his statement thereof and lodge
the same in the clerk’s office for the examination of the other parties
at or before the time of filing his praecipe under paragraph (a) of
this rule. He shall also notify the other parties or their solicitors of
such lodgment and shall name a time and place when he will ask
the court or judge to approve the statement, the time so named to
be at least ten days after such notice. At the expiration of the
time named or such further time as the court or judge may allow,
the statement, together with any objections made or amendments
proposed by any party, shall be presented to the court or the judge,
and if the statements be true, complete and properly prepared, it
shall be approved by the court or judge, and if it be not true, com-
plete, or properly prepared, it shall be made so under the direction
of the court or judge and shall then be approved. When approved,
it shall be filed in the clerk’s office and become a part of the record
for the purposes of the appeal.”

2 Equity Rule 77, 226 U. 8. 672, 28 U.S. C. A, § 723:

“When the questions presented by an appeal can be determined by
the appellate court without an examination of all the pleadings and
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plied with either of these rules, but has disregarded them
both. There is no statement of the evidence, nor is there
any agreed statement of the case. In the absence of any
such statement, we indulge the presumption that the
evidence supports the judgment and warrants its
affirmance.”

The trustee asked for a rehearing, also that the record
be returned to the District Court for settlement and
proper authentication. Both things were denied. One
of the Judges dissented, and from his unquestioned
statement it appears: “Neither party raised the point on
which the opinion was based. The point took its origin
from the bench without suggestion from or reference te
cither party and in the face of extended argument and
voluminous briefs based upon the statement of evidence
contained in the abstract.” He thought the petition for
rehearing should have been granted and opportunity
afforded to secure proper authentication of the
record.

Manifestly the Equity Rules should be enforced with
the strictness necessary to effectuate their essential pur-
pose; orderly procedure so demands. But when, as here,
there is mere omission of some step which has escaped
the attention of both parties, and when rigorous enforce-
ment without fair opportunity to correct the error would
defeat hearing on the merits and entail unnecessary
hardship, we think appropriate relief promptly asked for

evidence, the parties, with the approval of the district court or the
judge thereof, may prepare and sign a statement of the case showing
how the questions arose and were decided in the district court and
setting forth so much only of the facts alleged and proved, or sought
to be proved, as is essential to a decision of such questions by the
appellate court. Such statement, when filed in the office of the clerk
of the district court, shall be treated as superseding, for the pur-
poses of the appeal, all parts of the record other than the decree from
which the appeal is taken, and, together with such decree, shall be
copied and certified to the appellate court as the record on appeal.”
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should be afforded. Permission to supply authentica-
tion of the record would have occasioned no material in-
jury to any party, nor interfered seriously with the busi-
ness of the Court. In the circumstances we must regard
the denial of an opportunity to amend as an abuse of
discretion—a violation of the spirit if not the letter of the
Rules.

The judgment of the Circuit Court of Appeals must be
reversed. The cause will be remanded there for further
proceedings in harmony with this opinion.

Reversed.

THOMPSON et aAL. v. CONSOLIDATED GAS
UTILITIES CORP. ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF TEXAS.

No. 89. Argued November 18, 19, 1936.—Decided February 1, 1937.

1. Under the common law of Texas (apart from statute), the owner
of land has title to the natural gas in place, including that which
migrates there from other lands of the gas field, and may produce
all that will flow from his well, and may drill off-sets to get his
full share from the common supply. P. 68.

2. In support of administrative regulations purporting to be made
under legal authority, there is a presumption of the existence of
facts justifying the specific exercise. P. 69.

3. Orders limiting and prorating the production of gas by the several
owners of land in a gas field must be held invalid if shown to bear
no reasonable relation either to the prevention of waste or to the
protection of correlative rights, or if shown to be otherwise
arbitrary. P. 69.

4. Quaere whether c. 120, Texas Acts, 1935, should be construed as
attempting to authorize the State Railroad Commission to reduce
the production of gas from wells owned by the owners of private
pipe-lines, for the sole purpose of making them buy gas produced
by others who lack pipe-line connections. P. 73.

5. This Court is reluctant to pass upon a seriously controverted
question of the meaning of a state statute, because its decision,




'

56 OCTOBER TERM, 1936.
Syllabus. 300 U. 8.

although disposing of the particular case, cannot settle the proper
construction of the statute. P.74.

6. In construing, on appeal, a state statute which has not been con-
strued by the state courts, this Court is disposed to accept the
construction given it by the lower federal court, particularly when
that court is composed wholly of citizens of the State. P. 74.

7. Where one party’s case depends upon a construction of a state
statute bringing it plainly in conflict with the Federal Constitution,
and where the proper construction of the statute has not been
settled by the state courts but is gravely doubtful, this Court will
rest its decision on the Constitution, and will not undertake to
decide the question of construction, as to which it lacks the power
to give a definitive answer. P. 75.

8. One person’s property may not be taken for the benefit of another i
private person, even though compensation be paid. Pp. 77-79.

9. Some of the owners of wells in a Texas gas field had estab-
lished contract light and fuel markets for their gas in distant
places by means of their privately owned pipe-lines. The other
owners of wells could not operate because there was no local
light and fuel market for gas and they had no pipe-lines to
transport it elsewhere, and because to employ it in the manu-
facture of natural gasoline and carbon black was forbidden by
the State as wasteful. The Texas Railroad Commission, claim-
ing authority under a statute (c. 120, Texas Acts, 1935), made
an order purporting to limit the total daily production of the
field and to prorate the allowed production among the several
wells. Although the pipe-line owners were operating their wells
without waste and without injury to others, and although their
supply was ample to supply their market needs, the order, if
enforced, would have reduced their production so drastically that,
to fulfill their contract obligations to their customers, they must
purchase gas from the other well owners and must suffer other
losses through curtailment of plant activity and through migra-
tion of gas underground away from their wells to other parts of
the field where the pressure was lower. The purpose of the
order, as plainly shown by evidence and court findings, was
neither to prevent waste nor to prevent undue drainage from
the reserves of other well owners, but was solely to compel the
pipe-line owners to furnish a market to those who had no pipe-
line connections. Held the order is void under the Federal Con-
stitution as a taking of private property for private benefit.
Pp. 76-79.
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10. A private party is not estopped to attack provisions of a stat-
ute that are harmful to his interests merely because he sought
the enactment of other and separable provisions in it, beneficial
to him in an incidental way, but neither relied on by him nor
brought in question, in the litigation. P. 80.

14 F. Supp. 318, affirmed.

AppEAL from decrees of the District Court, of three
judges, which permanently enjoined the Railroad Com-
mission of the State of Texas and the Attorney General
from enforeing an order of the Commission limiting pro-
duction of gas in the Panhandle Fields. The two cases
were consolidated for purpose of appeal. See also 12 F.
Supp. 462, a decision on motion for a preliminary
injunetion.

Messrs. Wm. Madden Hill, Assistant Attorney Gen-
eral of Texas, and C. C. Small, with whom Mr. William
McCraw, Attorney General, and Messrs. William C.
Davis and W. J. Holt, Assistant Attorneys General, and
Maurice Cheek were on the brief, for appellants.

Mr. 8. A. L. Morgan, with whom Messrs. C. C. Mount,
J. J. Hedrick, C. H. Keffer, and D. H. Culton were on
the brief, for appellees.

MRr. Justice Branpeis delivered the opinion of the
Court.

This case challenges the validity of a gas proration
order issued by the Railroad Commission of Texas for
the Panhandle fields on December 10, 1935, and carried
forward in supplemental orders.! The orders were en-

*The complainants’ original bills challenged earlier orders issued
by the Railroad Commission under the Act here in question, notably
the orders of August 28, and September 25, 1935. These orders were
the subjects of temporary injunctions granted in Texas Panhandle
Gas Co. v. Thompson, 12 F. Supp. 462. Upon the issuance of
the order of December 10, 1935, complainants amended their bills
to make that order and its supplements the object of their attack.
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tered under Chapter 120 of the Texas Acts, 1935, Forty-
Fourth Legislature, Regular Session, commonly known
as House Bill 266. Under the orders the production of
sweet gas from the plaintiffs’ wells is limited to an
amount below their market requirements under existing
contracts, below their present production, and below the
capacity of their transportation and marketing facilities.
It is charged that the purpose of so limiting the produc-
tion is not to prevent waste, or to prevent invasion of the
legal rights of co-owners in the common reservoir, but
solely to compel the plaintiffs, and others similarly situ-
ated, to purchase gas from those well owners who have
not provided themselves with a market and marketing
facilities—well owners who under existing law are obliged
to stop production, for want of a market, unless some
marketing outlet is found.

Two suits to enjoin enforcement of the order were
brought in the federal court for western Texas. One was
by Texas Panhandle Gas Utilities Company, for which
Consolidated Gas Utilities Corporation has been sub-
stituted as plaintiff; the other by Texoma Natural Gas
Company. In each suit the members of the Railroad
Commission and the Attorney General of the State were
made defendants. The properties for which the plain-
tiffs seek protection are their sweet gas wells and reserves
in the Texas Panhandle; their pipe lines extending into
other States; their compressors and marketing facilities
for use in connection therewith; and contracts which
they have made for the supply of the gas to distributors
in other States. The plaintiffs claim that the order takes
this property without warrant in law. They contend that
the order is in excess of the authority which House Bill
266 confers upon the Commission; and that if the statute
be construed as conferring the authority exercised, it
violates the Federal Constitution and that of the State.
The Distriet Judge issued a restraining order. The cases
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were considered together. The court, three judges sitting,
granted temporary injunctions, Texas Panhandle Gas Co.
v. Thompson, 12 F. Supp. 462, and made them perma-
nent, Consolidated Gas Utilitites Corp. v. Thompson, 14
F. Supp. 318. The cases were consolidated for purposes
of appeal. The jurisdiction, federal and equitable, was
not questioned. The record is extensive; the findings of fact
explicit; the briefs in this Court occupy over 500 pages.
The Texas Panhandle contains the largest natural gas
field in the United States, an enormous reservoir of nat-
ural gas and oil extending through seven counties for a
distance of 125 miles with a width of from 10 to 40 miles.
The development of the gas industry which began there
in 1926 has proceeded at a rapid rate since 1933. The
field produces both sweet and sour gas.* Wasteful use
of sweet gas is prohibited by the statute; and, within the
statutory definition, practically the only non-wasteful
use is for heat and light. For such use there is substan-
tially no local market,* as the region is sparsely settled.
Gas cannot be stored. To utilize the sweet gas of the
Panhandle field, it must be delivered to the ultimate con-
sumer by pipe lines in a continuous flow from the wells
to the burner tips of the consumer. Prior to the entry
of the orders challenged, the owners of approximately
80 percent of the total area in the Panhandle fields

* Compare note 1, supra.

® Only sweet gas is fit for lighting and heating. Sour gas is that
contaminated by sulphur compounds. It is now used in this field
principally in the manufacture of carbon black. When the act was
passed, plants supplying 709% of the carbon black manufactured in
the United States were operating in this field.

* The small market for sweet gas within the field is limited to fuel
for the drilling of wells and the operation of industries incident to
the oil and gas business; to small pipe lines supplying gas to com-
munities near the field; and to purchases by two companies with
pipe lines to distant cities. These have made 30 new connections
with wells of others and are taking rateably from these wells.
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proven productive of sweet gas had constructed six major
pipe lines from the West Panhandle field,” and three from
the East Panhandle field, extending to Chicago, Des
Moines, Omaha, Sioux City, Kansas City, St. Paul, In-
dianapolis, Denver, Minneapolis, Fort Worth, Dallas, and
other distant points. Six or seven of these major pipe 3'
line companies, including the plaintiffs’, have produced
and transported to the markets only gas produced from .
their own leases. ]

Under the restrictions imposed by the present statute,
there is substantially no market outlet for the sweet gas
of these fields except such as may be provided by pipe
lines. The owners of 180 wells in the West Panhandle
field, and of 121 wells in the East Panhandle field, to-
gether representing about 20 per cent of the proven re-
serves of sweet gas in the whole field, neither own nor
control any pipe line. And they have no access to any; °
since none of the pipe lines here involved is a common
carrier. The plaintiffs and most of the other owners of
pipe lines have no economic oceasion to purchase gas from
wells of the non-pipe line producers, as the potential
capacity of their own wells far exceeds their market de-
mand.” There appears no legal obstacle, under the law of

* For administrative purposes the territory is divided into the East
Panhandle and the West Panhandle zones. The West zone alone
contains any sour gas area. The sweet gas area of the West Pan-
handle field embraces 723,000 acres. In it there are 517 wells, 180
of which do not have an outlet for light and fuel purposes. The sweet
gas area of the East Panhandle field embraces 181,000 acres. In it
there are 322 wells, of which 121 do not have an outlet for light
and fuel purposes. Gas from the Panhandle field is supplied for
domestic and industrial light and fuel purposes to approximately
10,000,000 persons in the United States.

®The only exception to this is in the case of the few independent
wells with which two of the pipe line companies have made connec-
tions. See note 4, supra.

"Thus at the time of the hearing below, Texoma Natural Gas Co.
was “producing” its wells at the rate of about 10 per cent of their
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Texas, to the construction of additional pipe lines to serve
the owners of wells in the Panhandle fields now without
such connections. It is said that there are communities
in other States which would afford markets if pipe lines
were constructed to reach them. But the financial diffi-
culties are obvious.

Prior to House Bill 266, several efforts, statutory and
administrative, had been made to compel, or induce, the
owners of existing pipe lines to purchase the sweet gas
of those well owners who lack pipe line facilities. Or-
ders entered under statutes enacted prior to 1933 were
enjoined as unconstitutional or ultra vires.®* By chapter

daily potential capacity, and the average throughout the year, it was
found, had been and would be substantially less than this figure.
The highest percentage of the daily potential ever taken over a pericd
of one month for all of the wells of Consolidated Gas Utilities Cor-
poration has been 6.53 per cent. The wells of other pipe line owners
in these fields have likewise been “produced” at low percentages of
capacity.

® (a) Chapter 28, Acts 1931, Forty-Second Legislature, First Called
Session, known as The Common Purchaser Act, was construed and
applied by the Railroad Commission as requiring private pipe line
companies engaged theretofore only in producing and transporting
gas from their own leases to purchase without discrimination, under
regulations of the Commission, quantities of gas offered them by
producers in the field lacking their own pipe lines. The Act was held
unconstitutional as in violation of the due process and commerce
clauses of the Federal Constitution, and enforcement of the orders
was enjoined, in Texoma Natural Gas Co. v. Railroad Commission,
59 F. (2d) 750.

(b) Purporting to act under the general conservation laws of the
State, as amended by Chapter 26, Acts 1931, Forty-Second Legisla-
ture, First Called Session, the Railroad Commission subsequently
issued orders completely closing down some portions of the Panhandle
field, and limiting production from pipe line companies’ wells in other
portions. Enforcement of these orders was enjoined on the ground
that the Commission’s action was ultra vires, in Texoma Natural
Gas Co. v. Terrell, 2 F. Supp. 168.

(¢) By Chapter 2, Acts 1932, Forty-Second Legislature, Fourth
Called Session, the Railroad Commission was meantime authorized,
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100, Acts 1933, Forty-Third Legislature, Regular Ses-
sion,’ the use of natural gas was permitted for other pur-
poses than light or fuel, including the manufacture of
natural gasoline, where no reasonable market for light or
fuel was available to the owner. Production under auth-
ority of this statute and the permits issued thereunder
was found to involve intolerable waste.’® Such was the
situation, when on May 1, 1935, the Legislature enacted
House Bill 266, under which the order here challenged
was issued.

The Act undertakes by drastic provisions to end the
waste of sweet gas. It provides:

“Sec. 3. The production, transportation, or use of na-
tural gas in such manner, in such amount, or under such
conditions as to constitute waste is hereby declared to be
unlawful and is prohibited. The term ‘waste’ among

whenever the full production from wells producing gas from a com-
mon reservoir should exceed reasonable market demand, to limit
production to such demand and allocate the allowable production.
Orders purporting to be issued under the authority of this Act were
enjoined in Canadian River Gas Co. v. Terrell, 4 F. Supp. 222, on the
ground that they were witra vires because the statute authorized regu-
lation only to prevent waste, and the court concluded that the orders
did not bear any reasonable relation to that end.

(d) Then followed the enactment of the statute now under con-
sideration.

® As amended by Chapter 88, Acts 1933, Forty-Third Legislature,
First Called Session. Compare F. C. Henderson, Inc. v. Railroad
Commuission, 56 F. (2d) 218; Sneed v. Phillips Petroleum Co., 76 F.
(2d) 785.

* According to evidence presented by the State, in July, 1935,
before the prohibitions of House Bill 266 became effective against
uses therein declared wasteful, there were in the West Panhandle
field 41 stripping plants producing natural gasoline, consuming daily
1,847339 M. C. F. sweet gas, from which the gasoline production
saved only 3 per cent of the fuel value of the gas in its original
state. Between February 1, 1933, and August 1, 1935, 709 billion
cubic feet of gas were said to have been blown into the air after the
natural gasoline content had been extracted.




THOMPSON v. CONSOLIDATED GAS CO. 63

55 Opinion of the Court.

other things shall specifically include: [then follow speci-
fications (a) to (m) inclusive].

“(h) The production of natural gas in excess of trans-
portation or market facilities, or reasonable market de-
mand for the type of gas produced.”

The defendants contend that the Act likewise requires
restriction of production regardless of the existence of
waste, for the adjustment of rights of owners in a com-
mon reservoir of gas. And as we read the substance of
defendants’ argument, they also construe the statute as
authorizing gas proration orders, to provide a market for
the sweet gas of those wells which, because they lack pipe
line connections, have heretofore sold their gas for in-
ferior, wasteful uses. These claims are rested primarily
on the following provision:

“Sec. 10. It shall be the duty of the Commission to
prorate and regulate the daily gas well production from
each common reservoir in the manner and method herein
set forth. The Commission shall prorate and regulate
such production for the protection of public and private
interests: (a) In the prevention of waste as ‘waste’ is
defined herein; (b) In the adjustment of correlative rights
and opportunities of each owner of gas in a common re-
servoir to produce and use or sell such gas as permitted
in this Article.”

This provision is supplemented by others including
those set forth in the margin.*

* “Sgcrion 1. Declaration of poliey: In recognition of past, pres-
ent, and imminent evils occurring in the production and use of natual
[natural] gas, as a result of waste in the production and use thereof
in the absence of correlative opportunities of owners of gas in a com-
mon reservoir to produce and use the same, this law is enacted for
the protection of public and private interests against such evils by
prohibiting waste and compelling ratable production.”

“Sgc. 11. The Commission shall exercise the authority to accom-
plish the purpose designated under item (a) of Section 10 when
the presence or imminence of waste is supported by a finding based
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On December 10, 1935, the Railroad Commission, after
hearings held, issued the basic order here challenged,
which provides, among other things:

“It is ordered, That effective, 7 o’clock A. M., Decem-
ber 11, 1935, the daily allowable gas production, com-
puted on the basis set forth in House Bill No. 266, is as

follows:

East Panhandle Field.................. 181,174,000 cubic feet daily

West Sweet Panhandle Field............ 608,552,000 cubic feet daily

West Sour Panhandle Field. . ........... 451,137,000 cubsic feet daily |

“It is ordered, That the daily allowable production of
gas for individual wells in the East and West Panhandle
Fields shall be determined by dividing the reasonable
market demand into two parts, and that these parts shall
be distributed to each well in proportion to the relative

upon the evidence introduced at a hearing to be held as herein
provided.

“The Commission shall exercise the authority to accomplish the
purpose designated under item (b) of Section 10 when evidence in-
troduced at a hearing to be held as herein provided will support a
finding made by the Commission that the aggregate lawful volume
of the open flow or daily potential capacity to produce of all gas
wells located in a common reservoir, is in excess of the daily reason-
able market demand for gas from gas wells that may be produced
from such common reservoir, to be utilized as permitted in this

Article.
“Sec. 12. On or before the twentieth (20th) day of each calendar
month the Commission shall hold a hearing . . . for the purpose of

determining the aggregate daily capacity to produce of all gas wells
in a common reservoir, and as nearly as possible, the daily volume
of gas from each common reservoir that will be produced from gas
wells during the following month to be utilized as permitted in this
Article. Upon such determination, the Commission, based upon
evidence introduced at such hearing, shall allocate to each gas well
producing gas from such common reservoir a percentage of the daily
productive capacity of each well which may be produced daily dur-
ing the following month from each gas well producing gas from such
eommon reservoir. Such percentage of the daily producing capacity
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producing ability of these individual wells and the num-
ber of acres containing each of these wells, but in no
case shall more than one hundred sixty (160) acres in
the East Panhandle Field and not more than Six Hun-
dred Forty (640) acres in the West Panhandle Field, in
both sweet and sour zones, be allocated to any one well
for the purpose of proration.

“It is ordered, That the total daily allowable produc-
tion of gas from gas wells in the East and West Pan-

of each well shall be regarded as its daily allowable production of
such daily volume required for utilization from such common
TESErvoir. . . .

“Sec. 14. It shall be the duty of the Commission, after notice and
hearing, to ascertain and determine the reasonable market demand
for gas from gas wells to be used for light and fuel purposes and
for all other lawful purposes to which sweet gas may be put under
the terms of this Article and by proper order to restrict the produc-
tion of gas from all gas wells in said field producing such gas to an
amount equal to market demand or to an amount which may be
produced without waste as otherwise defined; provided, however,
the production of such gas shall in any event be restricted to the
amount of the reasonable market demand therefor. In such order
the Commission shall allocate, distribute or apportion the total allow-
able production from such field among the various gas wells affected
by the order on a reasonable basis, and as provided in Section
133 ouga

“Sec. 16. It shall be unlawful for any person to produce gas from
a gas well as herein defined in excess of the daily allowable produc-
tion in such schedule of allowable production. .

“Sec. 20. In the event the Commission finds that the owner of any
gas well has failed or refused to utilize or sell the allowable produc-
tion from his well when such owner has been offered a connection
or market for such gas at a reasonable price, such well shall be ex-
cluded from consideration in allocating the daily allowable production
from the reservoir or zone in which same is located until the owner
thereof signifies to the Commission his desire to utilize or sell such
gas. In all other cases all gas wells shall be taken into account in
allocating the allowable production among wells producing the same
type of gas.”

130607°—37—75
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handle Fields shall be distributed and prorated among
the individual wells on the following basis and in the
following manner, to-wit: Fifty (50%) per cent of the
reasonable market demand of the field shall be allocated
on the ratio of the individual well acreage to the sum of
the total well acreage in the field; and fifty (50%) per
cent of the reasonable market demand of the field shall
be allocated on the ratio of the individual well potential
to the sum of the total well potentials in the field.”

The order reduces plaintiffs’ allowable production to
a volume far below their requirements. The plaintiffs
and other pipe line owners acquired, at large cost, their
markets in distant States and their transportation and
marketing facilities.”® By means of their pipe lines all |
the sweet gas produced by the plaintiffs (and likewise !
all produced by other pipe line owners) was, and is, i
marketed under contracts with distant distributors, i
chiefly in other States. These markets are not free
markets. The plaintiffs necessarily bound themselves i
to supply the requirements of the distributors; and the ’
distributors bound themselves to take their requirements |
from the plaintiffs. In order to fulfill their contractual
obligations, the plaintiffs developed the capacity of their
wells and acquired large reserves to provide for their
future needs so that they have no occasion to purchase
gas from other wells. By limiting the plaintiffs’ allow- l
able production, the order disables them from perform-

* The Texoma Natural Gas Company (with an affiliate) has, at a
cost of about $72,000,000, acquired 200,000 acres of leases in the
West Panhandle field known to be capable of producing sweet gas;
drilled about 90 wells; erected a compressor plant; constructed a
pipe line to its Chicago market; and secured marketing contracts for
distribution in other States. Similarly, the Consolidated Gas Utilities
Company (with affiliates) has expended a smaller sum in acquiring
and developing gas reserves in the East Panhandle field and in con-
structing pipe lines to, and securing contracts for marketing its gas
in Kansas.
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ing their contracts unless they purchase gas from non-
pipe-line wells. Such purchases would at least involve
the cost of the gas and the loss resulting from failure to
make fuller use of their own property.

The plaintiffs do not contest that the State has power
to conserve its natural resources for the public, as well as
to protect private rights,”® or that the Legislature has
power to confer upon the Railroad Commission authority
to make and enforce regulations to that end; or that to
limit production to the aggregate reasonable market de-
mand is, as a conservation measure, clearly proper in the
interest of the public and of the private persons owning
the right to draw from a common reservoir; or that the
Commission has authority to issue regulations to that
end. The plaintiffs do not deny that the Legislature
may confer upon the Railroad Commission also author-
ity to prorate the total allowable production among all
the individual wells which draw from the common reser-
voir, provided the proration is in accordance with their
respective market demands and due consideration is
given to existing reserves. But they insist that House
Bill 266 has not conferred that authority. And as to the
order, the plaintiffs assert that, while restrictive in form,
it is in fact coercive; that its purpose and effect are not
to prevent waste of gas in the common reservoir nor to
prorate the opportunities of production as distinguished
from marketing; that the limitation of the production
of the wells is merely a device to compel the individual
plaintiffs, and other pipe line owners, to purchase gas for
which they have no need; that the real purpose and

* Section 59 of Article 16 of the Constitution of Texas, which article
was proclaimed October 2, 1917, provides, in part:

“The conservation and development of all the natural resources of
this State . . . and the preservation and conservation of such natural
resources of this State are each and all hereby declared public rights
and duties, and the Legislature shall pass all such laws as are appro-
priate thereto. . . .”
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effect of the order are to prorate not production, but
distant markets and the facilities for serving them; and
that, thus, the order takes their property without warrant
in law.

First. Prior to the enactment of House Bill 266, the
property rights of the plaintiffs were substantially those
conferred by the common law of the State. Under it,
the owner of land has title to oil and gas in place and,
likewise, to the oil and gas which migrate to formations
under his land through drainage from other lands.*®
Under that rule, he may produce all the oil and gas that
will flow out of the well on his land, subject to the exer-
cise by other landowners of the same right of capture
through drilling offsetting wells, so as to get their full
share.” This common law rule, declared in an unbroken
line of authorities, has been widely applied.’” While a
producer who negligently uses explosives in his opera-
tions will be liable if he causes physical damage to his

* House Bill 266 amends Article 6008 of the Revised Civil Statutes,
which is the statute particularly dealing with the production and
use of natural gas. That article was amended by Chap. 26 of Acts
of 1931, Forty-Second Legislature, First Called Session, p. 46. It was
again amended by Chap. 100 of the Acts of 1933, called the “Sour
Gas Law,” Forty-Third Legislature, Regular Session, p. 222; also by
Chap. 88 of the Acts of 1933, Forty-Third Legislature, First Called
Session, p. 229, which remained in force until August 1, 1935, when
House Bill 266 became effective.

*See Texas Co. v. Daugherty, 107 Tex. 226, 176 S. W. 717;
Stephens County v. Mid-Kansas Oil & Gas Co., 113 Tex. 160, 254
S. W. 290; Grayburg Oil Co. v. State, 50 S. W. (2d) 355.

* Prairie Oil & Gas Co. v. State, 231 S. W. 1088 (Tex. Comm.
App.); compare Houston & Texas Central R. Co. v. East, 98 Tex.
146, 81 8. W. 279.

" Compare, e. g., Hermann v. Thomas, 143 S. W. 195 (Tex. Civ.
App.); United North & South Oil Co. v. Meredith, 258 S. W. 550
(Tex. Civ. App.), affirmed, 272 S. W. 124 (Tex. Comm. App.);
Hunt v. State, 48 S. W. (2d) 466 (Tex. Civ. App.); Malone v.
Barnett, 87 8. W. (2d) 523 (Tex. Civ. App.). See Brown v. Humble
Oil & Refining Co., 83 8. W. (2d) 935 (Tex. Sup. Ct.).
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neighbors’ gas and oil bearing strata and thus impairs
the productivity thereof,”® the common law of the State
did not, apparently, afford a remedy against depleting
the common supply by wasteful taking or use of oil or
gas drawn from the wells on one’s own property. But
since 1899 the Legislature of the State has prohibited,
or curbed, certain practices in the production of gas and
oil which it recognized as wasteful.*®

Second. The defendants contend that the order assailed
is a regulation duly promulgated for the prevention of
waste, and the protection of correlative rights of owners
in the common pool, and was so applied. It may be
assumed that House Bill 266 should be construed as
authorizing regulations to prevent waste, and to create
and protect correlative rights of owners in a common
reservoir of gas to their justly proportionate shares
thereof, free of drainage to neighboring lands. It may
be assumed, also, that the statute, so construed, is a valid
exercise of the State’s undoubted power to legislate to
those ends; and that it validly delegates to the Railroad
Commission authority to promulgate regulations therefor.
It is settled that to all administrative regulations pur-
porting to be made under authority legally delegated,
there attaches a presumption of the existence of facts
justifying the specific exercise. Pacific States Boxr &
Basket Co. v. White, 296 U. S. 176, 185. But, obviously,
the proration orders would not be valid if shown to bear
no reasonable relation either to the prevention of waste
or the protection of correlative rights, or if shown to be

*See Comanche Duke Oil Co. v. Texas Pacific Coal & Oil Co.,
298 S. W. 554 (Tex. Comm. App.).

*See Danciger Oil & Refining Co. v. Railroad Commission, 49
S. W. (2d) 837, 840 (Tex. Civ. App.), reversed and dismissed as
moot, 122 Tex. 243; 56 S. W. (2d) 1075 (Tex. Comm. App.);
Brown v. Humble Ol & Refining Co., 83 S. W. (2d) 935, 940, 941
(Tex. Sup. Ct.).
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otherwise arbitrary. The plaintiffs have assumed the
heavy burden of overcoming the presumption and of
establishing that the order is an arbitrary taking of their
property. They assert, among other things, that they
have, at all times, conducted their operations prudently
and without waste; that they have, in fact, taken only
a small part of the gas in the ground which they own or
lease; and that there is no present danger that the pipe
line owners will, by continuing to operate as they have
done, cause waste or prejudice either to any public inter-
est, or to a property right of any other person. We think
the plaintiffs have sustained the burden resting upon
them. For their assertions are adequately supported by
the following special findings of the lower court:

1. “The owners of wells connected to pipe lines, in-
cluding complainants, have always produced their wells
in a prudent and skilful manner and in accordance with
the most approved methods of production, without com-
mitting or causing physical waste.”

2. “Before House Bill 266 went into effect, grossly
wasteful practices in the production of natural gas in the
Panhandle field were occurring,” but “most of this waste
was due to the extravagant production of natural gas
from oil wells and to the production of gas from gas
wells and processing such gas for the extraction of a very
small quantity of natural gasoline therefrom and popping
or wasting to the air the residue gas, which constituted
97% of the fuel value of the gas in its original state.
. . . No evidence was offered—indeed, it was not even
seriously claimed—that anything complainant had done
or contemplated doing has, in the slightest degree, con-
tributed or will contribute to that waste.”

3. Even if the effect of the Texas legislation be to halt
production by other well owners, “the production from
their own wells by complainant and other pipe lines of
the quantity of gas required from time to time to fulfill

N
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their marketing contracts and requirements will cause
no coning or channeling of water, no trapping off of
recoverable oil or gas, no underground waste of oil, gas
or reservoir energy or reduction of the total quantity of
recoverable gas from the field, even though the other
wells in the sweet gas area of the West Panhandle field
be produced at a much lower rate or be not produced.”

4. Large and wasteful production of gas in connection
with production of oil in the Panhandle field, and, more
recently, in connection with the operations of plants
“stripping” the gas of its natural gasoline content, “has
resulted in the migration of tremendous quantities of
natural gas from the southwestern side of the field to the
northeastern side of the field. Many of these areas of
low pressure are situated in the sour gas producing area,
with the result that tremendous quantities of sweet gas
have moved out from the sweet gas area into the sour gas
area,” and have thus become unfit for use as fuel for light-
ing and heating purposes. Drainage away from the areas
of complainants’ holdings is found to have been inten-
sified by disproportionate production of gas from gas
wells not connected to pipe lines. In the East Panhandle
field “the leases on which the wells connected to pipe
lines are located have produced an average—[of] 8,116,-
000 cubic feet of gas per acre, and those on which the
wells connected to stripping plants are located have pro-
duced an average of 16,662,000 cubic feet per acre.” In
the West Panhandle field, production at the time of trial
of this case had aggregated 4,427,642,131,000 cubic feet.
“Of this total the pipe lines, with an ownership of 56%
of the total reserves, have produced only 529,545,454,000
cubic feet, while the owners of the other 44% have pro-
duced 3,898,096,776,000 cubic feet. Complainant, with
an ownership of approximately 20% of the total reserves,
had produced only 98,808,409,000 cubic feet, or 2.25%
of the total withdrawals from the West Panhandle field.”
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The average rock pressure of the wells not connected to
pipe lines is materially lower than that of complainants’
and other pipe line companies’ wells. Hence, in the West
Panhandle field, “by reason of these differentials in pres-
sure between the wells connected to pipe lines and those
not connected, the migration or drainage as a whole is
from the wells connected to pipe lines, including those
connected to complainant’s pipe lines, to the wells not
connected to pipe lines.” Likewise, “all along the north-
east slope of the structure in the East Panhandle field
there is an extremely low pressure area, where tremen-
dous quantities of gas have been produced in connection
with the operation of oil wells and wells connected to
stripping plants. The general drainage in the East Pan-
handle field is from the areas of high pressure toward and
to these low pressure areas. The majority of the wells not
connected to pipe lines are situated in these low pressure
areas, or between these low pressure areas and the high
pressure areas to the south and west thereof, in which
areas of higher pressure the wells connected to the pipe
lines are situated. . . . Very large quantities of gas have
migrated from the reserves of the pipe lines, including
the reserves of complainants, to the low pressure areas in
and around the oil fields on the northeast slope of the
reservoir and to the areas on which most of the 391 wells
belonging to others than the pipe lines in the West Pan-
handle field are situated.” Further, past losses do not
complete the story. “Without regard to the rate of
withdrawal in the existing areas of low pressure, the mi-
gration of gas from the reserves of the pipe lines to those
areas of low pressure will continue over a long period of
time.”

In the light of these findings the lower court concluded
that the order was not intended to prevent waste attrib-
utable to plaintiffs; and that it was not intended to ad-
just correlative rights in the common reservoir for the
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purpose of averting unjust drainage from the reserves of
those wells lacking pipe line connections. On the other
hand, the court concluded that the proration ordered,
with its drastie limitation of output from wells now con-
nected to pipe lines, will obviously not protect those
wells against undue drainage to other parts of the field,
but will deprive their owners of the protection which
fuller production would offer. These findings are ade-
quately supported by the evidence.

On the other hand, the assertion of the defendants that
the order will, by requiring a uniform and rateable sys-
tem of production by all the wells, result in the ultimate
recovery of a larger amount of gas than would otherwise
be produced; and, likewise, the assertion that the plain-
tiffs, by their present production, are depriving, or
threaten to deprive, non-pipe-line owners of their oppor-
tunity to share rateably in the gas in the common reser-
voir, are not sustained. By the assignment of errors in
this Court, defendants challenged the correctness of
many of the findings. But we are of opinion that, so
far as here material, all their contentions, and also the
findings of the Railroad Commission in its order of De-
cember 10, prophesying “waste” if the proration ordered
is not carried out, are unfounded.

Third. The defendants contend, apparently, that
House Bill 266 should be construed as authorizing the
Commission to reduce the production of the plaintiffs
and of other pipe line owners, even if the sole purpose of
doing so is to furnish a market for the sweet gas of those
wells now without pipe line connections. On the other
hand, the plaintiffs insist that House Bill 266 should be
construed as authorizing the proration of production only
in connection with, and as part of, waste prevention; and
that since their operations do not involve, or threaten
waste, the order was without statutory authority. That
contention the lower court sustained. It did so, on the
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ground that to authorize the restriction of non-wasteful
production by the pipe line well owners solely for the
purpose of compelling them to furnish other wells with
a market, would be a change of the common law of Texas
so radical that, if the Legislature had so intended, it
would have expressed that intention in language more
explicit than any used in the Act. Moreover, the court
pointed out that, under the established rule of construe-
tion, the interpretation urged by defendants should be
avoided because the statute so construed would be of
doubtful validity.

We are always reluctant to pass upon a seriously con-
troverted question of the meaning of a state statute, be-
cause our decision, although disposing of the particular
case, cannot settle the issue of the proper construction of
the statute.” No court of the State has construed the
Act. The defendants might, perhaps, have secured its
construction by the state court. For the amendment of
§ 266 of the Judicial Code made in 1913, provides that
upon the institution of an appropriate suit in a state
court, a stay may be had of the proceedings in the fed-
eral court to await adjudication by the state court.*
But no suit in a state court was instituted by the de-
fendants to that end. When not instructed by some de-
cision of a state court, we are disposed, in exercising
appellate jurisdiction, to accept the construction given
by the lower federal court to a statute of the State, par-
ticularly when that court is composed, as in this in-

* Harriman v. Interstate Commerce Comm’n, 211 U. S. 407, 422;
United States v. Delaware & Hudson Co., 213 U. S. 366, 408.

* Compare Pullman Co. v. Knott, 235 U. 8. 23, 27; Lee v. Bickell,
292 U. 8. 415, 425; Foz v. Standard Oil Co. of New Jersey, 294
[(JESNRERGTE

* Act of March 4, 1913, c. 160, 37 Stat., p. 1013. Compare Welch
Pogue, “State Determination of State Law and the Judicial Code,”
41 Harv. L. Rev. 623, 626, et seq.
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stance, wholly of citizens of the State, familiar with the
history of the statute, the local conditions to which it
applies, and the character of the State’s laws.*® But,
being under duty to make an independent study of the
question, we have done so0.** That study leaves us in
grave doubt whether the lower court has correctly in-
terpreted the intention of the lawmakers.?> On the other
hand, we are clearly of opinion that if the Act were con-
strued as the defendants contend it should be, and as
the Commission has applied it, it would violate the Fed-
eral Constitution. As a general rule it is no less true
with reference to State than to Federal legislation that
this Court will not decide an issue of constitutionality if
the case may justly and reasonably be decided upon a

® Compare Wilson. Cypress Co. v. Del Pozo y Marcos, 236 U. S.
635, 657; Hammond v. Schappi Bus Line, Inc., 275 U. S. 164, 169.
See Bowman v. Continental Oil Co., 256 U. S. 642, 647; Lowisiana
Public Service Comm’n v. Morgan’s Louisiana & Texas Railroad &
Steamship Co., 264 U. 8. 393, 397; Wabash Valley Electric Co. v.
Young, 287 U. S. 488, 497; Marion v. Sneeden, 201 U. S. 262, 271.
This Court has consistently accorded great deference to the construc-
tion of territorial legislation adopted by the local eourts, whether
the prevailing system was the common or the civil law, and this
though in such cases this Court possesses authority to make a defini-
tive construction which it lacks in the case of the legislation of a
State. See Fox v. Haarstick, 156 U. S. 674, 679; Kealoha v. Castle,
210 U. 8. 149, 153; Phoeniz Ry. Co. v. Landis, 231 U. S. 578, 579;
Diaz v. Gonzalez 261 U. 8. 102, 105, 106; compare Reynolds v.
Fewell, 236 U. S. 58, 67,

*See St. Lows-San Francisco Ry. Co. v. Middlekamp, 256 U. S.
226, 230; Bratton v. Chandler, 260 U. S. 110, 114; South Utah
Mines & Smelters v. Beaver County, 262 U. S. 325, 331; Corporation
Commission v. Lowe, 281 U. 8. 431, 438; Foz v. Standard 0il Co. of
New Jersey, 294 U. S. 87, 95, 96. Compare Philippine Sugar Estates
Development Co. v. Philippine Islands, 247 U. S. 385, 390; Yu Cong
Eng v. Trinidad, 271 U. 8. 500, 522, 523.

* Compare Van Dyke v. Geary, 244 U. 8. 39, 46; Palmetto Fire
Insurance Co. v. Conn, 272 U. S. 295, 305; Lee v. Bickell, 292 U. 8.
415, 424; Fox v. Standard Oil Co. of New Jersey, 294 U. 8. 87, 96.
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construction of the statute under which the act is clearly
constitutional. Compare Bratton v. Chandler, 260 U. S.
110, 114; South Utah Mines & Smelters v. Beaver
County, 262 U. S. 325, 331; Hopkins v. Southern Cali-
fornia Telephone Co., 275 U. S. 393, 403. But where
one party’s case depends upon a construction of a state
statute under which it plainly must be held to violate
the Federal Constitution, and where the proper con-
struction of the statute is a matter of grave doubt, this
Court will rest its decision on the Constitution, and will
not undertake to decide the question of construction as
to which it lacks the power to give a definitive answer.
Compare Pacific Telephone & Telegraph Co. v. Kuyken-
dall, 265 U. S. 196, 204; Michigan Public Utilities
Comm’n v. Duke, 266 U. S. 570, 578; Sterling v. Con-
stantin, 287 U. S. 378, 396. We, therefore, accept, for
the purposes of our decision, the defendants’ construc-
tion; and pass to the discussion of constitutional ques-
tions.

Fourth. Either production greater than the demand
or use for an inferior purpose would necessarily involve
overground waste of gas. The manner, place, or extent
of production might lead to underground waste. We as-
sume that the prohibition of any wasteful conduet,
whether primarily in behalf of other owners of gas in
the common reservoir, or because of the public interests
involved, is consistent with the Constitution of Texas
and that of the United States, and that to prevent waste
production may be prorated.” We assume, also, that the
State may constitutionally prorate production in order to

®Ohio Ol Co. v. Indiana (No. 1), 177 U. S. 190; Lindsley v.
Natural Carbonic Gas Co., 220 U. 8. 61; West v. Kansas Natural
Gas Co., 221 U. S. 229; Walls v. Midland Carbon Co., 254 U. 8. 300;
Bandini Petroleum Co. v. Superior Court, 284 U. S. 8; Champlin
Refining Co. v. Corporation Commission, 286 U. S. 210; Sterling v.
Constantin, 287 U. S. 378.
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prevent undue drainage of gas from the reserves of well
owners lacking pipe line connections.”” If proration were
lawfully applied for any such purposes, the fact that
thereby other private persons would incidentally and
gratuitously obtain important benefits would present no
constitutional obstacle. And the fact that plaintiffs’ gas
is to be sold in interstate commerce would not preclude
such exercise of the State’s power. Compare Champlin
Refining Co. v. Corporation Commission, 286 U. S. 210,
235.

But the sole purpose of the limitation which the order
imposes upon the plaintiffs’ production is to compel those
who may legally produce, because they have market out-
lets for permitted uses, to purchase gas from potential
producers whom the statute prohibits from producing
because they lack such a market for their possible prod-
uct. Plaintiffs’ operations are neither causing nor
threatening any overground or underground waste.
Every well owner in the field is free to produce the gas,
provided he does not do so wastefully. He is legally and,
so far as appears, physically free to provide himself with
a market and with transportation and marketing facil-
ities. There is no basis for a claim that his right, or
opportunity, will be interfered with by a disproportion-
ate taking by any one of those who may legally produce.

The lower court found specifically:

“The terms and provisions of the orders attacked, the
necessary operation and effect of such orders, the history
of the field and other pertinent facts as disclosed by this
record conclusively establish that the purpose of the
Commission underlying the orders was, upon a theory of
protecting correlative rights to coerce complainant and
other [others] similarly situated to buy gas from, and
thus to share their private marketing contracts and com-
mitments and the use of their pipe lines and other facil-

* Compare cases cited in note 26, supra.
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ities for transmitting their gas to market with, the owners
of wells not now connected to pipe lines, who have not
contributed in money, services, negotiations, skill, fore-
thought or otherwise to the development of such markets
and the construction of such pipe lines and other facil-
ities. In short to compel complainants to afford markets
to those having none.

“The necessary operation and effect of such orders is
to take from complainant and others similarly situated
substantial and valuable interests in their private mar-
keting contracts and commitments and in the use of their
pipe lines and other facilities for transmitting their gas
to their markets, without compensation, and to confer
same upon the owners of the approximately 180 sweet
gas wells in the field not eonnected to pipe lines.”

The use of the pipe line owner’s wells and reserves is
curtailed solely for the benefit of other private well
owners. The pipe line owner, a private person, is, in
effect, ordered to pay money to another private well
owner for the purchase of gas which there is no wish to
buy.”®* Moreover, he is thus prevented from protecting
himself, to the extent that he is able to market his gas,
against the losses which the court below finds are occur-
ring and will continue to occur due to drainage from the
high pressure areas, wherein plaintiffs’ wells are located,
to the existing low pressure areas, in which are located
the majority of the wells not connected to pipe lines.
There is here no taking for the public benefit; nor is pay-
ment of compensation provided. Plaintiffs’ pipe lines
are private property. So far as appears, they are con-
structed on private lands. There is no suggestion that

* Plaintiffs claim that they will be obliged to incur further expense
in the construction of gathering lines to connect their pipe lines with
the wells of others. There is no finding of willingness on the part of
non-pipe line well owners to assume or share such expense.
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any of them is a common carrier of gas. The purpose of
the owners in constructing the pipe lines was for the
transport of gas only from their own leases, and such has
been their consistent policy. Unlike the property in-
volved in The Assigned Car Cases, 274 U. S. 564, the pipe
lines are not used in connection with the operation of any
public utility in Texas.?®

The purpose of this order is the same as that which
the Legislature sought to achieve by the “Common Pur-
chaser Aect,” of August 12, 1931, held unconstitutional in
Texoma Natural Gas Co. v. Railroad Comimnission, 59 F.
(2d) 750. The effect upon the property of the pipe line
owners of the two statutes and the orders issued there-
under is, likewise, the same. There is a difference in the
means employed; but the difference is not of legal sig-
nificance. The 1931 Act attempted to compel the pur-
chase by frankly commanding it, under sanctions criminal
and civil. The 1935 Act operates by indirection. Its
command is no less compelling; its penalties not sig-
nificantly different. The order disables the plaintiffs
from performing their contracts except by means of pur-
chases. Resort to those means necessarily results in
depriving the plaintiffs of property. Under each statute,
if obeyed, the State takes from the pipe line owner the
money with which the purchase is made, the money lost
through curtailed use of properties developed at large
expense, the money lost because of the drainage away
from his land of the gas which he is forbidden to produce
for himself, but must buy from those towards whose lands
it migrates.

Our law reports present no more glaring instance of
the taking of one man’s property and giving it to another.

* Compare Producers Transportation. Co. v. Railroad Commission,
251 U. S. 228, 230, 231; Michign Public Utilities Comm’n v. Duke,
266 U, 8. 570, 577, 578; Smith v. Cahoon, 283 U. S. 553, 563.
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In Missouri Pacific Ry Co. v. Nebraska, 164 U. S. 403;
Mussourt Pacific Ry. Co. v. Nebraska, 217 U. 8. 196; *°
Great Northern Ry. Co. v. Minnesota, 238 U. S. 340;
Great Northern Ry. Co.v. Cahill, 253 U. 8. 71; Delaware,
L.& W.R. Co.v. Morristown, 276 U. S. 182; and Chicago,
St. P., M. & O. Ry. Co. v. Holmberg, 282 U. S. 162,
expenditures directed to be made for the benefit of a
private person were held invalid, although the party
ordered to pay was a common carrier. In Loan Associa-
tion v. Topeka, 20 Wall. 655, and Cole v. La Grange, 113
U. S. 1, the payments ordered for the benefit of a private
person were declared invalid, although the money was to
be raised by general taxation. In Myles Salt Co. v.
Board of Commissioners, 239 U. S. 478, the exaction was
held unlawful, though imposed under the guise of an
assessment for alleged betterments. Compare Georgia
Railway & Electric Co. v. Decatur, 295 U. S. 165. And
this Court has many times warned that one person’s
property may not be taken for the benefit of another
private person without a justifying public purpose, even
though compensation be paid. See Hairston v. Danuville
& Western Ry. Co., 208 U. S. 598, 605, 606; Rindge Co.
v. County of Los Angeles, 262 U. S. 700, 705. Compare
Cincinnati v. Vester, 281 U. S. 439, 446, 449.

Fifth. The defendants contend that the situation in
the Panhandle field presented a conflict of private inter-
ests so serious as to become a matter of public concern;
and that the Legislature has power to adopt measures to
prevent the harmful discord. They insist, moreover, that
the plaintiffs, having invoked the legislative action to
stop the wasteful and disproportionate drawing of sweet
gas by others—a prohibition of which they are now reap-
ing the benefits—may not deny the legislative power to

*®See Chicago & Northwestern Ry. Co. v. Ochs, 249 U. S. 416,
421, 422,
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authorize the incidental limitations of its own produc-
tion; since the Legislature would not have prohibited the
waste, or inferior uses of the gas, without providing for
its purchase by the pipe line companies. Whether the
latter assertion is true in fact, we do not know. But
it is clear that there is no basis in law for the argument,
since there is no claim that plaintiffs ever consented to
inserting any such provision in the Act. Indeed, they
insist, as a matter of construction, that the Legislature
has not done so. And, House Bill 266 is so much more
drastic a statute than the restrictions upon inferior uses
of gas which were apparently the object of plaintiffs’
efforts before the Legislature, that in their present situa-
tion plaintiffs cannot fairly be said to be receiving the
benefits and evading the burdens of a measure which they
initiated. Moreover, plaintiffs do not assert rights under
the statute which they assail. They have not taken, and
are not obliged to take, any affirmative steps thereunder
to obtain whatever benefits may accrue to them because
of the restrictions imposed on production for inferior uses.
Compare Daniels v. Tearney, 102 U. S. 415, 421; Wall v.
Parrot Silver & Copper Co., 244 U. S. 407, 411; Booth
Fisheries Co. v. Industrial Commission, 271 U. S. 208,
211. Those benefits result incidentally from the enact-
ment of other provisions of the Act, the constitutionality
of which is not questioned, and which seem clearly sep-
arable from the sections here challenged. Compare
Hurley v. Commission of Fisheries, 257 U. S. 223;
United Fuel Gas Co. v. Railroad Commission, 278 U. S.
300, 308.**

Affirmed.

* Cases are collected in Notes, 34 Col. L. Rev. 1495; 48 Harv. L.
Rev. 988.
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ICKES, SECRETARY OF THE INTERIOR, ». FOX
ET AL.*

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA.

No. 266. Argued January 6, 1937 —Decided February 1, 1937.

1. Suits to which the United States is an indispensable party de-
fendant may be maintained only when the Congress has so pro-
vided. P. 96.

2. Upon the facts alleged in the bills, keld that, under the Reclama-
tion Act, the laws of Washington, and contracts between the
Government and owners of land in an irrigation project, the
rights of landowners to use the water in the quantity per acre
required for irrigating their respective lands were not mere rights
of contract with the Government, but were vested property
rights, appurtenant to their lands and wholly distinet from the
interest of the Government in the irrigation works. P. 96.

3. The Federal Government, as owner, had the power to dispose
of the land and water of the public domain together or separately;
and by the Desert Land Act, if not before, Congress established
the rule that for the future the lands should be patented sepa-
rately. P. 95.

4. By the Desert Land Act, acquisition of the government title to a
parcel of iand did not carry with it a water right; but all non-
navigable waters were reserved for the use of the public under
the laws of the various arid-land States. P. 95.

5. By the laws of the arid-land States generally, and of the State of
Washington in particular, and by express provision of the Recla-
mation Act with respect to lands in federal irrigation projects, the
right to use water for irrigation, which can only be aequired by
prior appropriation and application to that beneficial use, is a
property right and part and parcel of the land upon which it is
applied. P. 95.

6. In a suit against a government officer to enjoin the enforcement
of an order which would unlawfully deprive the plaintiff of vested

* Together with No. 267, Ickes, Secretary of the Interior, v.
Parks et al.; and No. 268, Ickes, Secretary of the Interior, v. Ott-
muller. On writs of certiorari to the United States Court of Appeals
for the District of Columbia.
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property rights, the truth of allegations as to the ownership of
the rights is conceded by a motion to dismiss; but even if the
allegations were denied, a presumption that the plaintiff might
be able to prove them will be indulged in favor of the jurisdiction
of the trial court. P. 96.

7. The United States is not an indispensable party to suits brought
to enjoin the Secretary of the Interior from enforcing an order
which would wrongfully deprive the plaintiffs of vested property
rights that were not only acquired under Acts of Congress, state
laws and government contracts but settled and determined by his
predecessors in office. Pp. 96-97.

66 App. D. C. 128; 85 F. (2d) 294, affirmed.

Writs of certiorari, 299 U. S. 528, to review judgments
affirming, upon special appeals, orders of the trial court
denying motions to dismiss amended bills in three suits
against the Secretary of the Interior.

Assistant Attorney General Blair, with whom Solicitor
General Reed and Messrs. D. B. Hempstead and Fred-
erick Bernays Wiener were on the brief, for petitioner.

The United States is an indispensable party.

If the United States was the appropriator and is the
owner of the water rights in question, the respondents
can have no claim apart from their contracts with the
United States. The suits on such contracts were there-
fore rightly dismissed. Wells v. Roper, 246 U. S. 335;
Transcontinental & Western Air v. Farley, 71 F. (2d) 288,
cert. den., 203 U. S. 603. The relief sought would be the
equivalent of specific performance of a contract with the
United States, which no court has jurisdiction to award.
Goltra v. Weeks, 271 U. S. 536, 546; United States ex rel.
Shoshone Irrigation District v. Ickes, 70 F. (2d) 770, 773,
cert. den., 293 U. S. 571; Boeing Air Transport v. Farley,
75 F. (2d) 765, cert. den., 294 U. S. 728.

Whether the circumstances give the respondents any
sort of a property right in the water must be determined
in the light of state law, to which the reclamation ac-
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tivities of the Federal Government are expressly made
subject. Act of June 17, 1902, c. 1093, § 8, 32 Stat. 390.
Does the mere use of water supplied under contract with
the operator of a storage and irrigation system give title
to the water independently of the contract?

Some of the arid States, by statute or by decision, have
modified the doctrine of first appropriation to require
that there be actual beneficial use by the appropriator.
See Wiel, Water Rights in the Western States, 11, c. 57,
pp. 1235-1248 (3d ed.). Colorado seems to have gone
farther in this direction than has any other State. Under
the law of that State, the fact of storage and distribution
does not constitute appropriation, but merely makes the
carrier of the water a trustee for the consumer, in whom
the property right rests. Highland Ditch Co. v. Union
Reservoir Co., 53 Colo. 483; Pioneer Irrigation Co. v.
Union Reservoir Co., 53 Colo. 483; Pioneer Irrigation Co.
v. Board of Commissioners, 236 Fed. 790, 792.

Under the applicable Washington law, the one who
diverts water for sale or distribution to others has made a
full appropriation and has full title to the water.

Prior to 1917, the appropriation of water was governed
by the Act of 1891 (Laws of Wash., 1891, p. 327, § 1;
2 Remington’s Code, 1915, § 6316). Under this Act one
who impounds water and distributes it under contract
with agricultural users is the appropriator, and those who
contract with him have no property rights in the water
from its use, but merely their contract rights against the
distributor. Lanham v. Wenatchee Canal Co., 48 Wash.
337; Shafford v. White Bluffs Co., 63 Wash. 10; Black v.
Baker, 126 Wash. 604. Other Washington cases have
assumed as a matter of course that the remedy for failure
to supply the agreed water is one for breach of contract, or
for its specific performance. [Citing many Washington
cases. |
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Ergo the United States is the appropriator and re-
spondents have merely contract rights against the United
States. United States v. Union Gap Irrigation Co., 209
Fed. 274, 276; West Side Irrigation Co. v. United States,
246 Fed. 212, 217. Any doubts as to this are set at rest
by the Washington statute authorizing appropriations of
water for federal reclamation projects. Laws of 1905,
c. 88, p. 180. Under the Reclamation Act the United
States is the appropriator of water. Ide v. United States,
263 U. S. 497.

Section 8 of the Reclamation Act, declaring that the
right to the use of the water acquired under its provisions
shall be appurtenant to the land irrigated, and beneficial
use shall be the basis, the measure, and the limit of the
right, was designed only to prevent speculative profits,
by forbidding alienation of the water right for use on
other lands or for other purposes. H. Rep. No. 1468, 57th
Cong., 1st Sess., p. 7; 35th Cong. Rec. 1385, 6679.

The foundation of the bills is the allegation that the
Secretary of the Interior threatens to interfere with the
respondents’ water rights which are owned independently
of the contracts by which the United States agrees to
furnish the water. The very claim that the United States
is not a necessary party rests upon a request that the
court adjudicate that the claim of the United States to
ownership of the water must fall before the claims of the
respondents. The United States is therefore an indis-
pensable party. American Falls Reservoir District v.
Crandall, 82 F. (2d) 973; Arizona v. California, 298 U. S.
558; Goldberg v. Dantels, 231 U. S, 218, 221-222.

These suits seek also to interfere with the operation
and management of the reservoirs and distribution sys-
tem of the United States. In effect, the relief sought
is that respondents be restored to their former “rights
and privileges” to receive the additional amounts of
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water. This would require that water be stored in the
reservoirs, that the headgates be adjusted, and that
water be delivered to the respondents in the amounts to
be fixed by the decree. These bills contemplate a direct
interference with the rights of property and management
which are guaranteed by § 6 of the Reclamation Act
(43 U. S. C. 498).

This conclusion is reinforced when the interest of the
United States is viewed not only as one relating to its
ownership of property but as one affecting a basic ele-
ment of its reclamation policy. The orders attacked by
the respondents recite that the water furnished them
must be limited to the amount specified in their con-
tracts, in order to supply water to the Kittitas division.
The situation thus appears to be one in which respond-
ents seek to have enforced a right in opposition to the
interest of the United States in (1) making an equitable
distribution of a limited supply of water, and (2) in
fulfilling the terms of its contracts with other landowners.

Mr. Stephen E. Chaffee for respondents.

The effect of the public notices and orders sought to
be annulled is arbitrarily to reduce the measure of re-
spondents’ right to much less than the measure of “bene-
fictal use,” as fixed by the Reclamation Law, by the con-
tracts, by the legislation and judicial decisions of Wash-
ington, by practice on all federal reclamation projects
and by the determination of a former Secretary of In-
terior. In re Waters of Crab Creek, 134 Wash. 7, 14,
15; Longmire v. Smith, 26 Wash. 439; California Oregon
Power Co. v. Beaver Portland Cement Co., 295 U. S.
142; Ament v. Bickford, 139 Wash. 494, 495; Madison v.
McNeal, 171 Wash. 675; Geddis v. Parish, 1 Wash. 587,
591.

Determination by the Secretary prior to August 13,
1914, of respondents’ right to the use of water acquired
pursuant to contract, fixed the right and cannot be an-
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nulled by a successor. Wilbur v. Burley Irrigation Dis-
trict, 58 F. (2d) 871; Noble v. Union River Logging Co.,
147 U. S. 164, 176.

The public notices sought to be vacated increase the
construction charges after they were fixed by public
notice; strike down and destroy water rights which are
appurtenant to respondents’ lands; and violate the funda-
mental doctrine “first in time, first in right,” which the
Secretary of the Interior is required to observe in carry-
ing out the provisions of the Reclamation law.

The cases of Wells v. Roper; Transcontinental & West-
ern Air v. Farley; Boeing Aiwr Transport v. Farley,; and
United States ex rel. Shoshone Irrigation District v. Ickes,
are clearly distinguishable. In those suits the plaintiffs
sought to control the discretion and judgment of execu-
tive officers on matters entrusted them by Congress.
Furthermore, those cases involved breach of a contract
by the United States. Congress had entrusted the mat-
ters involved to the discretion of the Postmaster General
in the first three cases and to the Secretary of the Interior
in the last case; and the executive official was acting
within the statutory authority and jurisdiction so en-
trusted to him in discretionary matters. None of these
elements exist in the suits at bar. The difference between
the illegal seizure of the property and cancellation of a
contract is clearly pointed out in Goltra v. Weeks, 271
U. S. 536. See Ballinger v. United States, 216 U. S. 240;
Miguel v. McCarl, 261 U. S. 442; American School of Mag-
netic Healing v. McAnnulty, 187 U. 8. 94; Payne v. Cen-
tral Pacific Ry. Co., 255 U. S. 228; Ickes v. Virginia-Colo-
rado Development Co., 295 U. S. 639; United States v.
Lee, 106 U. S. 197; Sterling v. Constantin, 287 U. S. 378.

MRg. Justice SUTHERLAND delivered the opinion of the
Court.

The sole question in each of these three cases is
whether the United States is an indispensable party de-
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fendant. The suits were brought in the Supreme Court
of the District of Columbia. That court, on motion of
petitioner, deeming the presence of the United States
to be indispensable, dismissed the bills as amended.
Thereupon, by permission of the court, second-amended
bills were filed. Petitioner renewed his motions to dis-
miss, which the court then denied. A special appeal was
allowed by the court below, and resulted in an affirmance ‘
of the decree of the trial court. 66 App. D. C. 128; 85
F. (2d) 294. The allegations of the three second-
amended bills of complaint differ in some particulars;
but whether these differences will affect the extent or
measure of the rights of the respective respondents or
the final disposition of the suits so as to require unlike
decrees, we do not determine. They are not such as to
necessitate diverse rulings in respect of the question
which now is presented for decision. In this view, we
confine our statement, except as otherwise noted, to the
allegations of the bill of complaint in the Fox case,
No. 266.

Petitioner, as Secretary of the Interior, has charge of
the administration of the Reclamation Act of June 17,
1902 (32 Stat. 388), as amended. In 1906, the then
Secretary of the Interior approved a reclamation project
known as the “Sunnyside Unit of the Yakima Project”;
and purchased from the Washington Irrigation Company
the Sunnyside Canal, together with the water appropria-
tions and irrigation system connected therewith. At the
time of the purchase, certain arid and unirrigated lands,
described in the bill, thereafter and now owned by re-
spondents, were within the unit embraced by the project.

The then owners of the lands, predecessors of respond-
ents in title, and other owners of similar lands, incorpo-
rated the Sunnyside Water Users Association under the
laws of the State of Washington, put their lands within
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the reclamation project, and agreed to take water from
the project to irrigate such lands.

The association, on May 7, 1906, entered into a con-
tract with the United States, the recitals of which in
substance, so far as pertinent, are that these lands are
desert and arid in character and will remain so unless
the waters of the Yakima River and its tributaries be
impounded and the flow regulated and controlled; that
the Secretary contemplates the construction of irrigation
works under the Reclamation Act for the irrigation and
reclamation of these lands; that the incorporators and
shareholders of the association are required to be owners
and occupants of lands within the area to be irrigated,
and already are in some cases appropriators of water for
the irrigation thereof; that they are required to initiate
rights to the use of water from the proposed irrigation
works as soon as may be, and complete the acquisition
thereof as preseribed by the Secretary, “which rights
shall be, and thereafter continue to be, forever appur-
tenant to designated lands owned by such shareholders.”

Following these recitals, it was agreed that only those
who became members of the association should be ac-
cepted as applicants for rights to the use of water; that
the aggregate amount of such rights should not exceed
the number of acres of land capable of irrigation by the
total quantity of water available—namely, the quantity
now appropriated by shareholders of the association and
the quantity to be delivered from all sources in excess
of the water now appropriated; that the Secretary should
determine the number of acres capable of such irriga-
tion, “to be based upon and measured and limited by the
beneficial use of water”; that water rights should be
paid for in ten annual installments; that the association
guarantees payment for that part of the cost of the ir-
rigation works apportioned to its shareholders—times
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and methods of payment being stipulated in detail; that
rights to water where the same have vested were to be
defined, determined, and enjoyed in accordance with the
Reclamation Act and other acts of Congress on the sub-
jeet of the acquisition and enjoyment of such rights, and
by the laws of the State of Washington.

Some time after the execution of the foregoing con-
tract, the predecessors in title of respondents, upon of-
ficially-approved forms, made applications for water-
rights for the irrigation of the lands here involved. By
the terms of the applications, the measure of the water-
right for the land was stated to be that quantity which
shall be beneficially used for the irrigation thereof, not
exceeding the share proportionate to irrigable acreage of
the water supply actually available, to be paid for [in
ten annual instalments] in an amount which was fixed
in each application The applicants agreed that the
construction charge and the annual charges for operation
and maintenance should be and were made a lien upon
the lands and all water-rights then or thereafter ap-
purtenant or belonging thereto, together with all
improvements thereon.

It further is alleged that a former Secretary of the
Interior determined that the total cost of the water
rights for all the lands in the unit would be $52 per acre,
and that such sum would be sufficient to return to the
reclamation fund the total cost of the project; that, pur-
suant to the terms of the Reclamation Act, he fixed the

*In the Parks case the quantity of water applied for was stated
to be three acre-feet of water per annum per acre, or as much more
as will be required to successfully irrigate the land. In the Ottmuller
case the quantity was stated to be three acre-feet of water per
annum per acre, or so much thereof as shall constitute the proportion-
ate share per acre from the water supply actually available for the
lands under the project.
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construction charge for the land here involved at that
amount per acre, and issued publie notice and order ac-
cordingly; that thereafter the successive Secretaries of
the Interior uniformly construed the Reclamation Act
and the contractual obligations, to the effect that the
owners of the lands had purchased a sufficient quantity
of water to beneficially and successfully irrigate their
lands, to be determined by representatives of the Secre-
tary having physical charge of the water distribution,
from a factual investigation and personal examination
of the lands and the crops growing thereon and the
water requirements thereof.

Pursuant thereto, it was determined by representa-
tives of the successive Secretaries that 4.84 acre-feet of
water per annum per acre was necessary to beneficially
and successfully irrigate respondents’ lands; that, there-
upon, the Secretaries of the Interior, through their rep-
resentatives, have, for a period of more than twenty
years, delivered to such lands the necessary quantity of
water; that after the construction of the irrigation sys-
tem and reservoirs of sufficient capacity to beneficially
and successfully irrigate all lands within the unit, an
act of Congress was passed providing that no increase
of construction charges could be made after they had
been fixed by public notice and order, except by agree-
ment between the secretary and a majority of the water-
right applicants. On September 24th, 1914, the then
Secretary of the Interior issued a public notice and order,
declaring that there would be no increase in the con-
struction charges against the lands.

Respondents and their predecessors, it is alleged, have
fully complied with the terms of the Reclamation Act
and all obligations in connection with their water-rights,
and have paid to the government all sums due on ac-
count of construction charges, and all operation and
maintenance charges, and have acquired vested water-
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rights sufficient to beneficially and successfully irrigate
their lands—namely, 4.84 acre-feet of water per acre per
annum; and that such water-rights are appurtenant to
their lands.

The bill further alleges that in 1930 the Commissioner
of Reclamation desired to construet the Cle Elum Reser-
voir to store water for the irrigation of lands in the Kit-
titas Reclamation District and other lands, the canal
and distributing system in that district being then in
process of construction. But finding that the cost of the
reservoir would exceed, by $1,000,000, the amount which
would be returned to the reclamation fund, and with-
out consulting respondents or other water users in the
Sunnyside Unit of the Yakima Project, the commis-
sioner charged the sum of $1,000,000 to that unit and
district, and informed the secretary to that effect.
Neither respondent nor any other water users in that
unit or district ever agreed to this arrangement; but the
then-secretary certified to the President that provision
had been made for the repayment to the reclamation
fund of the total cost of the reservoir, and that $1,000,-
000 thereof was to be obtained by rentals from the
Sunnyside Division of the Yakima Project.

The bill further alleges that the secretary and other
officials agreed with designated persons to attempt to
force and coerce respondents, and other water users in
the district, to induce the district to agree to pay the
additional sum; otherwise, to force and coerce them to
sign water-rental applications or be deprived of a por-
tion of the water owned by them. In pursuance thereof,
public notice was given and an order issued limiting
their rights to three acre-feet per acre, and exacting a
specified rental charge for additional water. Respond-
ents and the other water users were notified that they
would be deprived of all water in excess of the three
acre-feet per acre unless they made application for ad-
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ditional water in a form and manner prescribed. Re-
spondents and the other water-right users, however,
refused to make such applications.

It is further alleged that three acre-feet of water per
acre is not, never has been, and will not in the future be
sufficient to beneficially irrigate respondents’ lands; but
would leave a large part thereof barren and nonproduc-
tive, thereby foreing about half of their lands to bear con-
struction and maintenance charges, taxes and assessments
upon the whole thereof. The bill shows that irreparable
loss and damage will result if the order of the secretary
is enforced; and that respondents have no adequate or
complete remedy at law, but that effective relief can be
administered only by a court of equity. The prayer is
for a decree requiring the secretary to vacate, set aside
and hold for naught the notices and orders set forth in
and attached to the bill, and that respondents be restored
to their former rights and privileges.

The bill goes into greater detail in respect of the facts;
but the foregoing general statement of the allegations is
enough for present purposes. Succinctly stated, the case
comes to this: The United States, under the Reclamation
Act, constructed an irrigation system for the purpose of
storing and distributing water for irrigation of arid lands.
Respondents own water-rights under the system for lands
of that kind; and these lands require artificial irrigation
to render them productive. So far as these respondents
are concerned, the government did not become the owner
of the water-rights, because those rights by act of Con-
gress were made “appurtenant to the land irrigated”; ?
and by a Washington statute, in force at least since 1917,

*“The right to the use of water acquired under the provisions of
the reclamation law shall be appurtenant to the land irrigated, and
beneficial use shall be the basis, the measure, and the limit of the
right.” Act of June 17, 1902, ¢. 1093, § 8, 32 Stat. 388, 390; Title
43 U. 8. C. § 372.
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were “to be and remain appurtenant to the land.”?
Moreover, by the contract with the government, it was
the land owners who were “to initiate rights to the use
of water,” which rights were to be and “continue to be
forever appurtenant to designated lands owned by such
shareholders.”

Respondents had made all stipulated payments and
complied with all obligations by which they were bound
to the government, and, long prior to the issue of the
notices and orders here assailed, had acquired a vested
right to the perpetual use of the waters as appurtenant
to their lands. Under the Reclamation Aect, supra, as
well as under the law of Washington, “beneficial use” was
“the basis, the measure and the limit of the right.” And
by the express terms of the contract made between the
government and the Water Users Association in behalf
of respondents and other shareholders, the determination
of the secretary as to the number of acres capable of
irrigation was “to be based upon and measured and
limited by the beneficial use of water.” Predecessors of
petitioner, accordingly, had decided that 4.84 acre-feet of
water per annum per acre was necessary to the beneficial
and successful irrigation of respondents’ lands; and upon
that decision, for a period of more than twenty years
prior to the wrongs complained of, there was delivered
to and used upon the lands that quantity of water.*
Although the government diverted, stored and distrib-
uted the water, the contention of petitioner that thereby
ownership of the water or water-rights became vested in

*“The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the
land or place upon which the same is used: . . .” Laws of Wash,,
1917, ¢. 117, § 39, p. 465; Laws of Wash., 1929, c. 122, § 6, p. 274;
Rem. Rev. Stat. § 7391, vcl. 8§, p. 425.

*In the Parks case and in the Ottmuller case, the quantity of
water thus determined and delivered and used was 6 acre-feet and 5.56
acre-feet of water per acre per annum, respectively.
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the United States is not well founded. Appropriation
was made not for the use of the government, but, under
the Reclamation Act, for the use of the land owners; and
by the terms of the law and of the contract already
referred to, the water-rights became the property of the
land owners, wholly distinct from the property right
of the government in the irrigation works. Compare
Murphy v. Kerr, 296 Fed. 536, 544, 545. The govern-
ment was and remained simply a carrier and distributor
of the water (ibid.), with the right to receive the sums
stipulated in the contracts as reimbursement for the cost
of construction and annual charges for operation and
maintenance of the works. As security therefor, it was
provided that the government should have a lien upon
the lands and the water-rights appurtenant thereto—a
provision which in itself imports that the water-rights
belong to another than the lienor, that is to say, to the
land owner.

The federal government, as owner of the public do-
main, had the power to dispose of the land and water
composing it together or separately; and by the Desert
Land Aet of 1877 (e. 107, 19 Stat. 377), if not before,
Congress had severed the land and waters constituting
the public domain and established the rule that for the
future the lands should be patented separately. Acqui-
sition of the government title to a parcel of land was not
to carry with it a water-right; but all non-navigable wa-
ters were reserved for the use of the public under the
laws of the various arid-land states. California Power
Co. v. Beaver Cement Co., 295 U. S. 142, 162. And in
those states, generally, including the State of Washing-
ton, it long has been established law that the right to the
use of water can be acquired only by prior appropriation
for a beneficial use; and that such right when thus ob-
tained is a property right, which, when acquired for irri-
gation, becomes, by state law and here by express provi-
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sion of the Reclamation Act as well, part and parcel of
the land upon which it is applied.

We are thus brought to the decisive question—is the
United States an indispensable party defendant? If so,
the suits, however meritorious, must fail, since no rule
is better settled than that the United States cannot be
sued except when Congress has so provided; and here that
has not been done. Petitioner’s contention that the
United States is an indispensable party defendant and,
as it cannot be sued, the suits should have been dismissed,
is based upon the propositions, as we understand them,
that the United States is the owner of the water-rights;
that respondents’ claims rest entirely upon executory
contracts; and that the relief sought is the substantial
equivalent of specific performance of these contracts.

The fallacy of the contention is apparent, because the
thus-far undenied allegations of the bill, as already ap-
pears, demonstrate that respondents have fully dis-
charged all their contractual obligations; that their wa-
ter-rights have become vested; and that ownership is in
them and not in the United States. The motion to dis-
miss concedes the truth of these allegations; but even if
they were denied, we should still be obliged to indulge
the presumption, in favor of the jurisdiction of the trial
court, that respondents might be able to prove them.
United States v. Lee, 106 U. S. 196, 218, 219; cf. Tin-
dal v. Wesley, 167 U. S. 204, 213 et seq. In support of
his contention, petitioner relies upon American Falls |
Reservoir District v. Crandall, 82 F. (2d) 973; but that
decision, in so far as it is not in harmony with the view
which we have just taken, must be disapproved.

The suits do not seek specific performance of any con-
tract. They are brought to enjoin the Secretary of the
Interior from enforcing an order, the wrongful effect of
which will be to deprive respondents of vested property
rights not only acquired under Congressional acts, state
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laws and government contracts, but settled and deter-
mined by his predecessors in office. That such suits may
be maintained without the presence of the United States
has been established by many decisions of this court,
of which the following are examples: Noble v. Union
River Logging R. Co., 147 U. S. 165, 171-2, 176; Phila-
delphia Co. v. Stimson, 223 U. S. 605, 619; Golira v.
Weeks, 271 U. S. 536, 544; Work v. Louisiana, 269 U. S.
250, 254; Payne v. Central Pacific Ry. Co., 255 U. S. 228,
238. These decisions cite other cases to the same effect.
The recognized rule is made clear by what is said in the
Stimson case:

“If the conduct of the defendant constitutes an un-
warrantable interference with property of the complain-
ant, its resort to equity for protection is not to be defeated
upon the ground that the suit is one against the United
States. The exemption of the United States from suit
does not protect its officers from personal liability to
persons whose rights of property they have wrongfully
invaded. . . . And in case of an injury threatened
by his illegal action, the officer cannot claim immunity
from injunction process.

“The complainant did not ask the court to interfere
with the official discretion of the Secretary of War, but
challenged his authority to do the things of which com-
plaint was made. The suit rests upon the charge of abuse
of power, and its merits must be determined accordingly;
it is not a suit against the United States.”

The decree of the court below is

Affirmed.

130607°—37T——T7
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OSAKA SHOSEN KAISHA LINE v, UNITED
STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 224. Argued January 4, 1937.—Decided February 1, 1937.

1. In penal statutes, no less than in others, the language, if clear, is
conclusive. P. 101.

2. General expressions in an opinion which go beyond the case in
which they were used, may be respected, but ought not to control
the judgment in a subsequent suit presenting the very point for
decision. P. 103.

3. Section 10 (a) of the Immigration Act of 1917, as amended, makes
it the duty of every person, including owners, masters, officers,
and agents of vessels or transportation lines, “bringing an alien to,
or providing a means for an alien to come to, the United States,
to prevent the landing of such alien in the United States at any
time or place other than as designated by the immigration officers.”
Penalties were prescribed for failure to comply. Held:

(1) The word “alien,” as used in the section, was not intended
to include an alien sailor. P. 103.

(2) To constitute the act of “bringing an alien to the United
States,” it is not essential that there be an intent to leave him
here. Decided thus in a case involving an alien passenger, en
route from Brazil to Japan, who debarked at a port of call in
the United States. Taylor v. United States, 207 U. 8. 120, limited.
P. 104.

(3) Under § 10 it is not necessary that a detention order be
issued by the immigration officials; the landing of an alien is for-
bidden unless permitted. P. 101.

(4) The meaning of § 10 (a) is not restricted by subdivision (b)
of § 10, which simply provides a rule of evidence affecting the
burden of proof. P. 104.

84 F. (2d) 482, affirmed.

CertioraRrt, 299 U. S. 526, to review a decree reversing
a decree of the District Court, which dismissed with
prejudice a libel by the United States to recover a penalty
under the Immigration Act.
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Mr. Robert Eikel, Jr., with whom Mr. J. Newton Ray-
zor was on the brief, for petitioner.

Mr. Charles E. Wyzanskz, Jr., with whom Solicitor Gen-
eral Reed, Assistant Attorney General McMahon, and
Messrs. William W. Barron, Albert E. Reitzel, and Ed-
ward J. Garrahan were on the brief, for the United States.

MRg. JusTice SUTHERLAND delivered the opinion of the
Court.

Section 10 (a) of the Immigration Act of February 5,
1917, as amended, Title 8 U. S. C. § 146, makes it the
duty of every person, including owners, masters, officers,
and agents of vessels or transportation lines, “bringing
an alien to, or providing a means for an alien to come to,
the United States, to prevent the landing of such alien
in the United States at any time or place other than as
designated by the immigration officers.” Failure to com-
ply with the provision constitutes a misdemeanor pun-
ishable by fine or imprisonment or both. If the Secretary
of Labor is of opinion that a prosecution is impracticable
or inconvenient, a penalty of $1,000 is imposed and a
lien upon the vessel is created for which such vessel shall
be libeled in the appropriate United States court.

By subdivision (b) of § 10, proof that the alien failed
to present himself at the time and place designated by
the immigration officers constitutes prima facie evidence
that the alien has landed at a time or place other than
that designated.

On June 11, 1932, the Santos Maru came into the port
of New Orleans with Salvatore Sprovieri, an alien pas-
senger, on board. The passenger was en route from
Brazil to Japan upon a through ticket; and was not en-
titled to enter the United States. On arrival of the
steamship, the immigration officers at New Orleans
issued a written order to the steamship to hold the alien
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on board at all ports of the United States at which the
ship might touch—the order being duly served upon
the officers of the ship. A few days later, the ship ar-
rived at the port of Galveston, Texas; and there, by the
negligence of the ship, its officers and crew, the alien pas-
senger was allowed to escape and land in the United
States without permission of the immigration officers
and in violation of their order. Officers of the ship noti-
fied the immigration authorities of the escape of the
passenger; but the ship sailed before his arrest. Sub-
sequently, the passenger was arrested and deported on
another vessel of the same line.

The Secretary of Labor was of opinion that it was im-
practicable and inconvenient to prosecute the matter
criminally; and a libel was filed on behalf of the United
States in the appropriate federal district court, praying
a decree for the $1,000 penalty and to enforce the lien
therefor against the ship.

The distriet court took the view that, the alien passenger
not being bound for the United States but en route from
Brazil to Japan, the ship was not liable, and dismissed
the libel with prejudice. The circuit court of appeals
held otherwise, reversed the decree and remanded the
cause with instructions to enter a decree for the United
States. 84 F. (2d) 482.

The basic contention of petitioner, in its assault upon
the latter decree, is that one who transports an alien
passenger from one foreign country to another, does not
bring him to the United States, within the meaning of
§ 10, by entering, with the alien on board, an American
port of call on the way. If it were not for a sentence
contained in the opinion of this court in Taylor v. United
States, infra, of which we shall speak later, we might
dispose of this contention by simply saying that it is
contrary to the unambiguous terms of the section.
Nothing can be plainer than that a ship which enters
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one of our ports has come to the United States; and a
passenger on board obviously has come with the ship,
and consequently has been brought by the ship to the
United States. And this remains none the less the fact,
although the ship continue on her way to a foreign port.
and although it was intended that the passenger should
go with her, and not be left in the United States. To
say that the passenger has not been brought to the
United States unless the intent was to leave him here,
is not to construe the statute but to add an additional
and qualifying term to its provisions. This we are not
at liberty to do under the guise of construction, because,
as this court has so often held, where the words are plain
there is no room for construction. United States v.
Wiltberger, 5 Wheat. 76, 95-96; Hamilton v. Rathbone,
175 U. S. 414, 419, 421; United States v. Hartwell, 6
Wall. 385, 396; Crooks v. Harrelson, 282 U. S. 55, 59-60.

It is urged that the statute is highly penal in char-
acter and should therefore be construed strictly. But
the object of all construction, whether of penal or other
statutes, is to ascertain the legislative intent; and in
penal statutes, as in those of a different character, “if
the language be clear, it is conclusive.” United States
v. Hartwell, supra, pp. 395-396; United States v. Cor-
bett, 215 U. S. 233, 242; Sacramento Navigation Co. v.
Salz, 273 U. 8. 326, 329-330.

The duty of the ship is to prevent the landing of
through alien passengers except by permission. The
United States is under no obligation to permit the tem-
porary landing of such passengers at its ports at all. A
detention order is not necessary, although one was issued
in this instance; for the case is not one where landing
is permitted if not forbidden by the immigration officials,
but where it is forbidden unless permitted. Section 10
is not like, for example, § 20 of the Immigration Act of
1924, which imposes a fine upon the owner, charterer,
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agent, consignee, or master of a vessel arriving in the
United States who fails, after inspection, to detain an
alien seaman employed on the vessel “if required” by
the immigration officer in charge of the port to do so.
Under that provision, “A duty so to detain does not arise
unless and until such detention is required by the immi-
gration officer.” Compagnie Generale v. Elting, 298 U. S.
217, 223. Under § 10, however, the duty is imposed by
the statute and not by requirement of the immigration
officials. The matter is taken care of by a regulation of
the Secretary of Labor (Rule 3, subdivision H, T 6, “Im-
migration Laws and Rules of January 1, 1930,” p. 125),
which provides that through alien passengers “may land
temporarily without visaed passports, for the limited
period of time during which the vessel lies over in port,
in cases where the examining officer is satisfied that they
will depart on the vessel at the time it proceeds on the
same voyage . . .”

The main reliance of petitioner is on Taylor v. United
States, 207 U. S. 120, 124, 125. That case arose under
§ 18 of the Immigration A<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>