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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered, That the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, agreeably to the acts of Congress in
such case made and provided, and that such allotment
be entered of record, viz:

For the First Circuit, Lours DEMBITZ BRANDEIS, ASso-
ciate Justice.

For the Second Circuit, HARLAN F1ske STONE, Asso-
ciate Justice.

For the Third Circuit, Owenx J. RoBERTS, Associate
Justice.

For the Fourth Circuit, CuHARLES Evans HucHES, Chief
Justice.

For the Fifth Circuit, BEnyam1in N. Carpozo, Associate
Justice.

For the Sixth Circuit, JaMes C. McREYNoOLDS, Asso-
ciate Justice.

For the Seventh Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Eighth Circuit, Prerce BuTLER, Associate
Justice.

For the Ninth Circuit, GEORGE SUTHERLAND, Associate
Justice.

For the Tenth Circuit, WirLLis VAN DEVANTER, Asso-
ciate Justice.

March 28, 1932.
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. By § 13 (4) of the Interstate Commerce Act, the Interstate Com-
merce Commission is empowered to increase intrastate rates under
which the intrastate traffic fails to contribute its fair share to the
revenue of the interstate carrier, and whick thus cause an unjust
discrimination against interstate commerce. P. 4.

2. This power was not withdrawn or diminished by the changes made
in § 15a of that Act by the Emergency Railroad Transportation
Act of 1933. P 5.

3. Findings of the Commission preliminary to an order increasing
intrastate rates on logs in Florida to remove unjust discrimination
against interstate commerce with respect to the carrier’s revenue,
held sufficient and in conformity with the principles laid down in
Florida v. United States, 282 US. 194. P. 8.

4. The evidence supported the findings. P. 13.

5. The authority of the Commission with respect to the removal of
discrimination against interstate commerce caused by inadequacy
of the intrastate rates of an interstate carrier, rests upon the
constitutional power of Congress, extending to such carriers as
instruments of interstate commerce, to require that these agencies
shall not be used in such manner as to cripple, retard, or destroy
that commerce, and provide for the execution of that power
through a subordinate body. P. 12.

6. In relation to such discrimination, as in other matters, when
the Commission exercises its authority upon due hearing, as pre-
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seribed, and without error in the application of rules of law, its
findings of fact supported by substantial evidence are not subject
to review. It is not the province of the courts to substitute their
judgment for that of the Commission. P. 12.

4 FSupp. 477, affirmed.

AppPEALS from a decree of the District Court, of three
judges, sustaining an order of the Interstate Commerce
Commission. There were originally three suits, against
the United States and the Interstate Commerce Commis-
sion, viz., a bill by the State of Florida and the Florida
Railroad Commission, another by Wilson Cypress Co. and
Wilson Lumber Co., and the third by F. S. Buffum & Co.,
Ine. The Atlantic Coast Line R. Co. intervened as a de-
fendant. The several suits were consolidated below and
were heard and decided as one case.

Messrs. Theodore T. Turnbull, Henry P. Adair, and J.
V. Norman, with whom Mr. Cary D. Landis, Attorney
General of Florida, and Messrs. C. G. Ashby, August G.
Gutheim, and F., C. Hillyer were on the brief, for appel-
lants.

Mr. J. Stanley Payne, with whom Solicitor General
Biggs and Messrs. Elmer B. Collins, Harold M. Stephens,
and Daniel W. Knowlton were on the brief, for the United
States and Interstate Commerce Commission, appellees.

Mr. Robert C. Alston, with whom Messrs. Carl H.
Dauvis, W. E. Kay, Wm. Hart Sibley, and Alfred P. Thom
were on the briefs, for the Atlantic Coast Line R. Co.,
appellee.

Mgr. Cuier Justice HucuEs delivered the opinion of
the Court.

This appeal presents the question of the validity of
an order made by the Interstate Commerce Commission
on July 5, 1932, requiring the Atlantic Coast Line Rail-
road Company to desist from an unjust discrimination




FLORIDA v. UNITED STATES. 3

1 Opinion of the Court.

found to exist in the relation of intrastate and interstate
rates and to maintain certain rates for the intrastate
transportation of logs, as described, within and through-
out the State of Florida for distances of 170 miles or less.
186 I.C.C. 157; 190 I.C.C. 588. The order was sustained
by the District Court, three judges sitting. 4 F.Supp. 477.

By an order of August 2, 1928, the Commission pre-
scribed interstate rates on logs on the lines of the Atlantic
Coast Line Railroad Company from points in northern
Florida to destinations in Georgia for distances not ex-
ceeding 170 miles. Finding that the Florida intrastate
rates on similar logs for similar hauls, generally described
as the Cummer scale, resulted in unjust diserimination,
the Commission also established rates for intrastate ap-
plication within Florida which would correspond with the
rates fixed for interstate transportation. 146 1.C.C. 717.
The order in the latter respect was assailed and the decree
of the District Court sustaining it was reversed by this
Court. Floride v. United States, 282 U.S. 194, We de-
cided that the order could not be upheld on the ground of
undue prejudice against persons and localities in inter-
state commerce, and that it could not be sustained on the
ground of unjust discrimination against interstate com-
merce from the standpoint of revenue losses due to intra-
state rates as the order in that aspect was not supported
by appropriate findings.

Meanwhile, in February, 1929, both the interstate rates
and intrastate rates, as prescribed, had been put into ef-
fect. After the mandate of this Court, the Cummer scale
of intrastate rates was restored and became effective on
April 10, 1931. The Interstate Commerce Commission
reopened the proceedings and, after hearing, found that
the Cummer scale of intrastate rates caused unjust dis-
crimination against interstate commerce from a revenue
standpoint. The Commission made no finding with re-
spect to undue prejudice against persons and localities
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in interstate commerce. The Commission accordingly
entered the order of July 5, 1932, now under review.
While bills were pending in the Distriect Court to enjoin
this order, the Commission granted a further hearing in
view of the representation that a number of southern
railroads had reduced their log rates, and on January
9, 1933, the Commission made an additional report which
affirmed the findings previously made and restored the
order of July 5, 1932, to be effective February 25, 1933.
190 I.C.C. p. 600. Supplemental bills were filed in the
District Court, and on February 24, 1933, the decree was
entered upholding the Commission’s action.

The order of the Commission is attacked upon the
grounds (1) that under Emergency Railroad Transporta-
tion Act, 1933 (c. 91, 48 Stat. 211), the Commission was
without power to make the order; (2) that the findings
of the Commission are inadequate to sustain the order;
and (3) that if the findings can be deemed to be adequate,
they are not supported by the evidence.

First. The power of the Commission. By Transporta-
tion Act, 1920 (41 Stat. 484), the Congress granted spe-
cific authority to the Commission to remove discrimina-
tions against interstate commerce caused by intrastate
rates. The Congress amended § 13 of the Act to
Regulate Commerce so as to empower the Commission
to confer with state authorities “ with respect to the rela-
tionship between rate structures and practices of carriers
subject to the jurisdiction of such State bodies and of the
Commission.” § 13 (3). And, whenever in the course
of its authorized investigations, the Commission, after full
hearing, finds that any rate, regulation, or practice “ made
or imposed by authority of any State ” causes “ any un-
due or unreasonable advantage, preference, or prejudice
as between persons or localities in intrastate commerce on
the one hand and interstate or foreign commerce on the
other hand, or any undue, unreasonable, or unjust diserim-
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ination against interstate or foreign commerce,” the Com-
mission is required to prescribe the rate thereafter to be
charged, or the regulation or practice thereafter to be
observed, in such manner as in its judgment will remove
the diserimination. The order of the Commission is to
bind the carriers, parties to the proceeding, “ the law of
any State or the decision or order of any State authority
to the contrary notwithstanding.” § 13 (4).

In Railroad Commaission of Wisconsin v. Chicago, B. &
Q. R. Co., 257 U.S. 563, 585-587, we reached the conclu-
sion that the provision of § 13 (4) for the removal of
“any undue, unreasonable, or unjust discrimination
against interstate commerce ” was not to be regarded as
referring only to discrimination as between persons and
localities. We held that Transportation Aet, 1920, im-
posed an affirmative duty on the Commission “to fix
rates and to take other important steps to maintain an
adequate railway service for the people of the United
States.” Intrastate rates, we said, must play a most im-
portant part in maintaining such an adequate system. If
there was interference with the achievement of that pur-
pose because of a disparity of intrastate rates as com-
pared with interstate rates, the Commission was author-
ized to end that disparity. It was to be ended because
it constituted an “ unjust discrimination against inter-
state commerce.” We concluded that these words in § 13
(4) were not tautological, but had the necessary effect of
conferring authority upon the Commission to raise intra-
state rates so that the intrastate traffic may produce its
fair share of the earnings required to meet maintenance
and operating costs and to yield a fair return on the value
of property devoted to the transportation service, both
interstate and intrastate. United States v. Louisiana, 290
U.S. 70, 75.

Appellants insist that this result was reached because
of what was described as the “ dovetail relation ” between
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§ 13 (4) and § 15a, and that the amendment of the latter
section by Emergency Railroad Transportation Act, 1933,
has effected a radical change. They contend that the
Commission no longer has authority to remove an unjust
discrimination against interstate commerce caused by a
disparity of intrastate rates viewed from a revenue stand-
point. We are unable to accept that view. Section 13
(4) was not amended by Emergency Railroad Trans-
portation Act, 1933. The authority conferred by § 13 (4)
to prescribe intrastate rates for the purpose of removing
an unjust diserimination against interstate commerce was
not withdrawn. The Congress had knowledge of the con-
struction given to § 13 (4) by this Court and of the im-
portant effect of that construction in relation to intrastate
rates found to beinadequate. The conclusion is not lightly
to be reached that the Congress would have undertaken to
change a policy of such great importance without explicit
language indicating that purpose.

The purpose of the changes in § 15a is not left in doubt.
They were made with the manifest object of eliminating
the provisions for the recapture of excess income of car-
riers and of revising the rule as to rate making.* The re-
quirement imposed by Transportation Act, 1920, for the
adjustment of rates according to rate groups was abolished
and in substitution the Commission was directed to give
due consideration to the factors which are specified in the
section as amended.? Thus the Commission is to consider,

1 See report of the Committee on Interstate and Foreign Commerce
of the House of Representatives, H.R. No. 193, 73d Cong., 1st sess.,
pp. 28-30.

2 Section 15a in its amended form is as follows:

“Section 15a. (1) When used in this section, the term °rates’
means rates, fares, and charges, and all classifications, regulations,
and practices relating thereto.

“(2) In the exercise of its power to prescribe just and reasonable
rates the Commission shall give due consideration, among other fac-
tors, to the effect of rates on the movement of traffic; to the need,
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among other factors, “ the effect of rates on the movement
of traffic”’; “ the need, in the public interest, of adequate
and efficient railway transportation service at the lowest
cost consistent with the furnishing of such service ”’; and
“the need of revenues sufficient to enable the carriers,
under honest, economical, and efficient management, to
provide such service.” ®

Neither the elimination of the group method of rate
making, nor the substituted rule, suggests an intention to
impair the Commission’s authority over intrastate rates
for the appropriate protection of interstate commerce:
On the contrary, the substituted rule of rate making by

in the public interest, of adequate and efficient raillway transportation
service at the lowest cost consistent with the furnishing of such
service; and to the need of revenues sufficient to enable the carriers,
under honest, economical, and efficient management, to provide such
service.”

3 As to the substituted rule of rate making, the House Committee
said in its report: “ The rule of rate making as rewritten in the pro-
posed paragraph (2), found in section 205 of the bill, directed the
Commission to give due consideration, among other factors, to the
effect of rates on the movement of traffic; to the need, in the public
interest, of adequate and efficient railway transportation service at
the lowest cost consistent with the furnishing of such service; and to
the need of revenues sufficient to enable the carriers, under honest,
economical, and efficient management, to provide such service. It is
difficult to conceive of a reasonable rate which would ignore any one
of these considerations. The Commission as a fair and impartial
body acting for the Congress will continue to give consideration to
these factors. In the case of the power given to the Commission to
prescribe just and reasonable rates the committee does not believe
that it is necessary to encumber the statutes with further language
which might be mandatory in terms, but which could add nothing
further to the plain duty of the Commission under the law, and
which might be interpreted to imply a distrust of the Commission in
preseribing just and reasonable rates. The Commission will and must
give consideration to all facts developed on the record and see to it
that the record is enlightening as to such factors as are mentioned in
the first section of this bill.”- H.R. No. 193, 73d Cong., st sess., p. 30.
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its express terms emphasizes the carriers’ need of ade-
quate revenues. The Congress had provided authority to
meet that need where inadequate intrastate rates caused
unjust diserimination against interstate commerce. The
Commission had exercised that authority. The Commis-
sion had not proposed the diminution of that authority.
The new Act discloses no intention to weaken national
control for essential national purposes over the railway
system of the country. It was rather designed to aid that
control in the light of the depressed economic condition
of the railways. We conclude that the new rule of rate
making left the power of the Commission under § 13 (4)
intact.

Second. The Commission’s findings. On the former
appeal we pointed out that if the action of the Commis-
sion was not simply for the removal of undue prejudice
against interstate commerce as between persons or locali-
ties, and the Commission undertook to prescribe a state-
wide level of intrastate rates in order to avoid an undue
burden, from a revenue standpoint, upon the interstate
carrier, there should be appropriate findings upon evi-
dence to support an order directed to that end. We ob-
served that in dealing with unjust diserimination as be-
tween persons and localities the question was one of the
relation of rates to each other; but that in considering the
authority of the Commission to enter the state field and to
change a scale of intrastate rates in the interest of the
carrier’s revenue, the question was that of the relation of
rates to income. But to support the order then under
review, the Commission had made no findings as to the
revenue which had been derived by the carrier from the
traffic in question, or which could reasonably be expected
under the increased rates, or that the alteration of the
intrastate rates would produce, or was likely to produce,
additional income necessary to prevent an undue burden
upon the carrier’s interstate revenues and to maintain an
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adequate transportation service. Florida v. United States,
supra, pp. 212, 214, 215,

On the new hearing, the Commission made compre-
hensive findings to supply what had thus been found to be
lacking. The findings set forth at length transportation
conditions, traffic and revenues. 186 I.C.C., pp. 160-189.
Appellants’ criticisms proceed upon an unwarranted as-
sumption. The requirement of essential findings as to
revenues did not demand an impracticable exactness.
Losses through inadequate rates could be shown satisfac-
torily even though proof of the precise extent of such
losses was not available. Reasonable determinations were
required and these were made.

Reviewing the history of the Cummer scale of intra-
state rates on logs, and considering comparable interstate
and intrastate rates, the Commission found that the Cum-
mer scale was abnormally low and less than reasonably
compensatory; that the defendants’ revenue under the
Cummer scale was “insufficient under all the circum-
stances and conditions to cover the full cost of the serv-
ice.” Id., pp. 165, 187. The Commission was able to go
further. In considering the effect of the Cummer scale
upon interstate commerce, the Commission was aided by
evidence of actual operations during the period from Feb-
ruary 8, 1929, to January 31, 1931, when the increased
intrastate rates prescribed by the former order were in
effect. The Commission, in its summary, found (id., pp.
188, 189):

“The record shows that during the period of approxi-
mately two years following the increase in the rates the
total movement amounted to 18,602 cars. This total in-
cluded 3,740 cars transported to Eastport, Lacoochee and
Otter Creek in trainload movements that have ceased and
will not be resumed. Under normal economic conditions
it seems probable that the annual volume of the Florida
log movement under rates the same as those previously
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prescribed will not be less than the average of this 2-year
period minus the number of cars included in the discon-
tinued trainload movements. This average is 7,431 cars.
That the movement will not be less than this under nor-
mal conditions is confirmed by the fact during the five
months immediately preceding the last hearing in this
case, February to June, 1931, when conditions were abnor-
mal, there were shipped over defendant’s lines in Florida
a total of 2,765 cars of logs. This movement was at the
rate of 6,636 cars a year. We believe that the movement
of logs intrastate in Florida over defendant’s lines will not
be materially curtailed under the rates which we here pre-
sceribe, which are the same or substantially the same as the
rates generally in effect and under which logs freely move
throughout the South.

“The freight charges collected on the 18,602 cars above
referred to aggregated $571,508.94, and if the Cummer
scale had applied the charges would have been $281,-
225.75. The freight charges collected on the 3,740 cars
referred to were $100,439.06, and if the Cummer scale had
applied they would have been $48,286.75. On the 14,862
cars remaining after deducting the 3,740 cars from the
total movement of 18,602, the freight charges collected
were $471,069.88 ($571,508.94 minus $100,439.06) and
if the Cummer scale had been applicable they would have
been $232,939 ($281,225.75 minus $48,286.75) or $238,-
130.88 less than those actually collected. Accordingly, on
the basis of an average of 7,431 cars a year under normal
economic conditions, which basis we believe conservative,
the gross revenues under the rates preseribed by the pre-
vious order herein would be more than $100,000 a year
greater than under the Cummer scale, now in effect. The
application of the Cummer scale, therefore, places a sub-
stantial burden upon defendant’s interstate revenues. If
the revenues yielded by the Cummer scale are not suffi-
cient to cover the cost of the service, as the cost evidence
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indicates, it would follow that part of the above-stated
amount would constitute a dead loss in net revenue.

“We find that the circumstances and conditions sur-
rounding the transportation of these logs intrastate in
Florida are not on the whole as favorable as the circum-
stances and conditions surrounding the interstate move-
ment of logs over defendant’s lines. . . .

“We further find that the intrastate rates on logs over
6 feet in length, except walnut, cherry, and cedar, appli-
cable between points on the Atlantic Coast Line in Flor-
ida for distances of 170 miles and less are, and for the
future will be, unjustly discriminatory against interstate
commerce, and that such unjust diserimination can be and
should be removed by the establishment between all
points on the Atlantic Coast Line in Florida for distances
of 170 miles or less of rates not less than the rates shown
for such distances in Appendix F hereto, which are the
rates found reasonable for interstate application from
northern Florida to Georgia.”

On the second rehearing, with respect to changes made
by southern rail carriers in their log rates—which ap-
peared to have been made largely for the purpose of
meeting truck competition—the Commission found that
in Florida the movement of logs had “not been shown
to have gone to the trucks to any substantial extent where
the hauls are over 25 miles”’; that “ truck-competitive
rates for distances under 25 miles would regain little, if
any, traffic”’; and that the maintenance of the Cummer
scale to meet what little truck competition could be met
in that way would greatly decrease the revenues of the
Atlantic Coast Line Railroad Company and would not be
warranted. 190 I.C.C. p. 599.

We perceive no ground for the contention that the
Commission has failed to make the basic findings neces-
sary to support its ultimate conclusion.
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Third. The evidence before the Commission. The
question of the weight of the evidence was for the Com-
mission and not for the court. The authority conferred
upon the Commission by § 13 (4) of the Interstate Com-
merce Act, with respect to intrastate rates, is not different
in its quality or effect from that given to the Commission
to prevent other sorts of unjust discrimination against
interstate commerce. That authority rests upon the con-
stitutional power of the Congress, extending to interstate
carriers as instruments of interstate commerce, to require
that these agencies shall not be used in such manner as
to cripple, retard, or destroy that commerce, and to pro-
vide for the execution of that power through a subordi-
nate body. Shreveport Case, 234 U.S. 342, 351, 354, 355;
Railroad Commission of Wisconsin v. Chicago, B. & Q.
R. Co., supra. The purpose for which the Commission was
created was to bring into existence a body which, from its
special character, would be best fitted to determine, among
other things, whether upon the facts in a given case there
is an unjust disecrimination against interstate commerce.
United States v. Louisville & Nashuville R. Co., 235 U.S.
314, 320. That purpose unquestionably extended to the
prohibited discrimination produced by intrastate rates.
In relation to such a diserimination, as in other matters,
when the Commission exercises its authority upon due
hearing, as prescribed, and without error in the applica-
tion of rules of law, its findings of fact supported by sub-
stantial evidence are not subject to review. It is not the
province of the courts to substitute their judgment for
that of the Commission. Interstate Commerce Comm’n V.
Lowisville & Nashuville R. Co., 227 U.S. 88, 100; Western
Chemical Co. v. United States, 271 U.S. 268, 271; Vir-
ginian Railway Co. v. United States, 272 U.S. 658, 663;
Assigned Car Cases, 274 U.S. 564, 580; Merchants Ware-
house Co. v. United States, 283 U.S. 501, 508; Crowell v.
Benson, 285 U.S. 22, 50, 51.
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We agree with the conclusion of the District Court that
there was no lack of substantial evidence to support the
Commission’s findings.

The Commission’s determinations were “ without
prejudice to the right of the authorities of the State of
Florida or of any other interested party to apply in the
proper manner for a modification of its (our) findings and
order as to any specified intrastate rate on the ground
that it is not related to interstate rates in such a way as
to contravene the provisions of the Interstate Commerce
Act” 190 I.C.C. p. 600.

Decree affirmed.

MISSOURI ». MISSOURI PACIFIC RAILWAY CO.
ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE EASTERN DISTRICT OF MISSOURI.

No. 824, Jurisdictional statement submitted February 28, 1934.—
Decided April 2, 1934.

1. Under the Act of February 13, 1925, this Court can not entertain
a direct appeal from a decree of the District Court denying pref-
erence to a money claim of a State against a railway company in a
receivership proceeding. P. 15.

2. The provision of the Judiciary Act of 1891, § 5, for direct appeal
to this Court from the Circuit (later District) Court in cases
involving the Constitution was deleted by the Act of 1925; and
direct appeal in the cases of that class covered by Jud. Code, § 266,
as amended, lies only where hearing in the District Court was
before three judges, as provided in that section. P. 15.

Appeal dismissed.

The State in this case sought to support the appeal
upon the ground that enforcement of its claim was sup-
blementary to a decree in an earlier case, directed by
this Court in the exercise of the jurisdiction by direct
appeal then allowed by the Act of 1891.
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Messrs. C. B. Allen and Lee B. Ewing filed the jurisdic-
tional statement for appellant.

No appearance for appellees.
Per CuUriAM.

This is a direct appeal to this Court from a decree of
the District Court of the United States for the Eastern
District of Missouri, entered May 6, 1933, in receivership
proceedings, and allowing a claim of the State of Missouri
for $7,000, as an unsecured obligation. The preference
sought by the State was denied. The claim is founded
upon alleged overcharges in railway passenger fares, ex-
acted of the State of Missouri by the Missouri Pacific
Railway Company during the years 1907 to 1913 inclusive,
contrary to the provisions of the Missouri statute of 1907.
In a suit to enjoin the enforcement of that statute, an
interlocutory injunction was granted by the Circuit Court
of the United States for the Western District of Missouri,
and later a final decree made the injunction permanent.
168 Fed. 317. In 1913, on a direct appeal to this Court
under authority of § 5 of the Judiciary Act of March 3,
1891 (ec. 517, 26 Stat. 826, 827, 828; Jud. Code, 1911,
§ 238), the constitutional validity of the Missouri statute
was sustained and the parties to the suit which embraced
the Missouri Pacific Railway Company were directed to
apply to the court below for the entry of an appropriate
decree. Missourt Rate Cases, 230 U.S. 474; Knott v. Mis-
sourt Pacific Ry. Co., 230 U.S. 509, 511. Thereafter, the
District Court of the United States for the Western Dis-
trict of ‘Missouri entered a decree dissolving the injunc-
tion and dismissing the bill, and appointing a master to
hear claims for ad interim overcharges. No such claim
appears to have been filed in that court by this appellant.

In 1915, in a suit in the District Court of the United
States for the Eastern District of Missouri, a receiver was
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appointed for the Missouri Pacific Railway Company,
and, in 1916, the State of Missouri intervened in that suit
and presented the claim which resulted in the decree from
which the present appeal is taken.

Appellant contends that the decree should be treated as
supplementary to that directed by this Court in Knott v.
Missouri Pacific Ry. Co., supra, and as appealable directly
to this Court because the decree in the Knott case was so
appealable. Arkadelphia Milling Co. v. St. Louis S. W.
Ry. Co., 249 U.S. 134, 142.

The Court is of the opinion that it lacks statutory au-
thority to entertain the appeal. The appeals in the Mis-
sourt Rate Cases and Knott v. Missourt Pacific Ry. Co.,
supra, were taken from decrees of the United States Cir-
cuit Court entered in 1909 and were authorized by those
provisions of § 5 of the Judiciary Act of 1891, supra, pro-
viding for a direct appeal to this Court from the circuit
(later, district) courts “ in any case that involves the con-
struction or application of the Constitution of the United
States . . . and in any case in which the constitution or
law of a State is claimed to be in contravention of the
Constitution of the United States.” By the Act of Febru-
ary 13, 1925 (c. 229, § 1, 43 Stat. 938), the provision for
a direct appeal to this Court from the decree of a District
Court in cases involving the construction or application of
the Constitution of the United States, was deleted. While
provision was retained for a direct review in this Court in
cases involving an application for interlocutory injunction
to prevent state officers from enforcing a state statute in
violation of the Federal Constitution, this provision ob-
tained only where the hearing in the District Court was
before three judges, as provided by § 266 of the Judicial
Code.

The appeal is dismissed for the want of jurisdiction.
Durousseaw v. United States, 6 Cranch 307, 314; Ex parte
McCardle, 7 Wall. 506, 513; Murdock v. Memphis, 20
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Wall. 590, 620; The Francis Wright, 105 U.S. 381, 384
386; St. Louts, I. M. & S. Ry. Co. v. Taylor, 210 U.S. 281,
292; Luckenbach S.8. Co. v United States, 272 U.S. 533,
536, 537.

Dismissed.

GULLY, STATE TAX COLLECTOR, Er aL. v. INTER-
STATE NATURAL GAS CO.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI.

No. 651. Argued March 15, 1934.—Decided April 2, 1934.

1. A contract of tax exemption is not impaired by a later statute
authorizing assessments of back taxes on taxable property and not
specifying the property in question. P. 18.

2. A mere assessment for taxation is not a statute or an order of an
administrative board or commission within the meaning of § 266,
Judicial Code. P. 18.

3. A decree rendered by a District Court erroneously constituted of
three judges in a case not covered by § 266, Jud. Code, is not
reviewable on the merits by direct appeal to this Court; but such
appeal having been taken, this Court has jurisdiction to enforce
the limitations of that section; and, the time for appeal to the
Circuit Court of Appeals having expired, this Court will reverse
the decree and remand to the District Court for further proceed-
ings to be taken independently of § 266. P. 19.

4 F.Supp. 697, reversed.

ArPEAL by the State Tax Collector and State Tax Com-
mission of Mississippi from a final decree of the District
Court, constituted of three judges. The decree made per-
manent g preliminary injunction enjoining the appellants
from making assessments of taxes.

Mr. Edward W. Smith, with whom Mr. Greek L. Rice,
Attorney General of Mississippi, and Mr. J. A. Lauder-
dale, Assistant Attorney General, were on the brief, for
the Tax Collector, appellant,.
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Mr. Weaver E. Gore filed a brief on behalf of the Tax
Commission of Mississippi, appellant.

Messrs. David Clay Bramlette and Garner W. Green,
with whom Messrs. William A. Dougherty, Marcellus
Green, Walter P. Armstrong, and Thomas A. McEachern
were on the brief, for appellee.

PEr CuriaM.

Appellee brought this suit in the District Court of the
United States for the Southern District of Mississippi
seeking to enjoin state officers from proceedings to assess
its property for the years 1927 to 1931, inclusive, upon the
ground that the proposed assessments would impair the
obligation of a contract by which the Company had se-
cured an exemption from taxation. Chapter 138, Laws
of Mississippi of 1922, and Chapter 172, Laws of 1926.
The challenged proceedings were taken pursuant to a
statute which authorized assessments in cases where it was
ascertained that in past years property had escaped taxa-
tion. See Chapter 214, Laws of 1928; Chapter 291, Laws
of 1932; Mississippi Code of 1930, §§ 3226 and 6992
Code Supp., 1933, §§ 3204, 3208. It appeared that on
April 14, 1933, at the instance of the State Tax Collector,
the State Tax Commission had made assessments of ap-
pellee’s property for prior years, subject, however, to
objections to be made and filed with the Commission on
or before May 23, 1933. Appellee, instead of availing it-
self of that opportunity, filed its bill in this suit on May
16, 1933.

The District Judge, on an application for an interlocu-
tory injunction, considering § 266 of the Judicial Code to
be applicable, called to his assistance two other judges;
and the District Court, as thus composed, granted an in-
junction restraining defendants from approving and

enforcing the proposed assessments. Motions to dismiss
61745°—34———2
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the bill for want of equity were denied. An agreed state-
ment of facts was filed and on final hearing the District
Court of three judges made the injunction permanent.
The court stated in its findings that it had been agreed
that the assessment order would certainly be made final.

No substantial question was presented as to the validity
of the statute authorizing assessments of property which
had escaped taxation. The statute did not specify the
property of appellee and it authorized assessments only
of property that was taxable.

A mere assessment is not a statute or an order of an
administrative board or commission within the meaning
of § 266 of the Judicial Code. Ex parte Williams, 277 U.S.
267, 272. The decision in City Bank Farmers’ Trust Co.
v. Schnader, 291 U.S. 24, is not to the contrary. Hence,
there was no ocecasion for constituting a court of three
judges. As the case was not one within § 266, the merits
cannot be brought to this Court by a direct appeal. Com-
pare Smith v. Wilson, 273 U.S. 388, 389, 391; Healy v.
Ratta, 289 U.S. 701. But, although the merits cannot be
reviewed here in such a case, this Court by virtue of its
appellate jurisdiction in cases of decrees purporting to be
entered pursuant to § 266, necessarily has jurisdiction to
determine whether the court below has acted within the
authority conferred by that section and to make such cor-
rective order as may be appropriate to the enforcement of
the limitations which that section imposes. The case is
analogous to those in which this Court, finding that the
court below has acted without jurisdiction, exercises its
appellate jurisdiction to correct the improper action. As-
sessors v. Osborne, 9 Wall. 567, 575; Mansfield, C. & L.
M. Ry. Co. v. Swan, 111 U.S. 379, 387-389; Union &
Planters’ Bank v. Memphis, 189 U.S. 71, 73, 74; Shawnee
Sewerage Co. v. Stearns, 220 U.S. 462, 471, 472; Piedmont
& Northern Ry. Co. v. United States, 280 U.S. 469, 477,
478; Stratton v. St. Lowis 8. W. Ry. Co., 282 U.S. 10, 18.
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In this instance, relief cannot be afforded by treating
the decree of the Distriet Court as appealable to the Cir-
cuit Court of Appeals, notwithstanding the participation
of three judges (cf. Healy v. Ratta, 67 F. (2d) 554, 556),
as the time for appeal to that Court has expired. In these
circumstances, without passing upon the merits, the ap-
propriate action is to reverse the decree below and to re-
mand the cause to the District Court for further proceed-
ings to be taken independently of § 266 of the Judicial
Code.

Reversed.

McGARRITY, ADMINISTRATOR, v. DELAWARE
RIVER BRIDGE COMMISSION ET AL.

APPEAL FROM THE COURT OF COMMON PLEAS, NO. 1,
PHILADELPHIA COUNTY, PENNSYLVANIA.

No. 635. Argued March 13, 1934.—Decided April 2, 1934.

Appeal dismissed for want of a substantial federal question properly
presented to the state court, in a suit for damage caused by a
change of street grade to a lessee of abutting property.

The appeal was from a judgment of the Supreme Court
of Pennsylvania, 311 Pa. 436, affirming a judgment of the
Court of Common Pleas, to which latter court the record
had been remitted when the appeal to this Court was
taken.

Mr. John Robert Jones for appellant.

Mr. Harold D. Saylor, Deputy Attorney General of
Pennsylvania, with whom Mr. Wm. A. Schnader, Attor-
ney General, was on the brief, for appellees.

Per Curiam..

This action was brought to recover damages alleged to
have been caused by a change in the grade of a street
which prevented access to appellant’s leasehold. The au-
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thority of the State Commission which directed the
change of grade was conferred by the state statute of
July 9, 1919, P.L. 814. The state court held that the
damage in question was merely consequential, that the
allowance of recovery therefor was a matter of legisla-
tive grace and not of right, and that the statute as in-
voked by appellant was invalid as it did not conform to
the requirements of the state constitution. 311 Pa. 436;
166 Atl. 895. No federal question was raised prior to
a petition for rehearing in the Supreme Court of the
State, which was denied without more. Appellant in-
sists that questions under the Fourteenth Amendment
were thus raised at the first opportunity. The petition
for rehearing does not appear in the record. Nor does
the record contain the pleadings, the evidence, or any find-
ings by the state court upon the questions of fact in-
volved. Appellant relies upon statements in the opinion
of the state court but these fail to support appellant’s
contentions.

The appeal is dismissed for the want of a properly pre-
sented substantial federal question. Whitney v. Cali-
forma, 274 U.S. 357, 360, 362, 363; Dewey v. Des Moines,
173 U.S. 193, 199, 200; Transportation Co. v. Chicago,
99 U.S. 635, 641-643; Wabash R. Co. v. Defiance, 167
U.S. 88, 101.

Dismissed.

LARSEN ». NORTHLAND TRANSPORTATION CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 614. Argued March 14, 1934.—Decided April 2, 1934.

1. When sued for damages in a state court, a shipowner is not obliged
to submit to that court his claim for limitation of liability even
when there is only one owner and one claim against him. P. 23.

2. The right to limit liability is not waived by failing to set it up

in a state court, Id.
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3. Statutory provisions for limitation of liability should be construed
liberally to effectuate their purpose. P. 24.

4. A judgment is not conclusive of those matters as to which a party
had the option to litigate but did not in fact do so. P. 25.

66 F. (2d) 651, affirmed.

CerTiORARI, 290 U.S. 624, to review the reversal of a
decree dismissing a petition to limit liability.

Mr. Samuel B. Bassett for petitioner.

Mr. Edward G. Dobrin, with whom Messrs. Cassius E.
Gates and Claude E. Wakefield were on the brief, for
respondent.

MR. JusticE McREYNoLDS delivered the opinion of the
Court.

For personal injuries, negligently inflicted, petitioner
Larsen sought judgment in the Superior Court, King
County, Washington, against respondent Transportation
Company, alleged owner and operator of motor ship
Norco. The complaint contained no reference to other
claimants or creditors. The company made general
denial; also set up contributory negligence and assump-
tion of risk. It said nothing concerning any other credi-
tor or claimant or desire to limit liability.

After verdict, September 22, 1932, judgment for $12,500
against the Company followed, October 1. It then peti-
tioned the United States District Court for limitation of
liability. The petition recited the circumstances leading
to the judgment, prayed for an appraisement of the Com-
pany’s interest as charterer and the pending freight, moni-
tion against all persons claiming damages, and appropriate
decree.

Larsen moved to dismiss this petition because:—The
facts alleged are not sufficient. “ There is only one pos-
sible claimant and one charterer of the motor vessel Norco
and, therefore, the petitioner might have claimed and ob-
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tained the advantage and benefit of the limitation of
liability statute by proper pleading in the action which
has been determined in the Superior Court of the State
of Washington for King County.” “ The petitioner failed
and refused to claim the advantage and benefit of the
limitation of liability statute, in said Superior Court of
the State of Washington, and thereby waived its right to
claim and obtain the advantage and benefit of said
statute.”

The trial court sustained this motion and dismissed the
petition; the Circuit Court of Appeals reversed. The
cause is here by certiorari granted upon Larsen’s applica-
tion, which set out the following specifications of error:—

Langnes v. Green, 282 U.S. 531, and Ex parte Green,
286 U.S. 437, were misconstrued; it was wrongly held
that the District Court sitting in admiralty has exclu-
sive jurisdiction to determine all questions involved in
a proceeding for the limitation of liability where there is
only one claimant and only one owner, and where the
owner’s right to limit liability is not disputed. It was
wrongly held that the state court had no jurisdiction
to entertain the claim of the shipowner for limitation of
liability where there is only one claimant and only one
owner, and where the owner’s right to limit liability was
not disputed. Also, that in such cases, the shipowner
was under no obligation to submit his claim to limited
liability to the state court, and the judgment of the state
court was not res judicata as to all issues which might
have been submitted for its decision.

In substance the argument here presented for petitioner
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