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SUPREME COURT OF THE UNITED STATES

OctoBeEr TErMm, 1925°
ORDER OF ALLOTMENT OF JUSTICES

It vs ordered, That the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, agreeably to the act of Congress in
such case made and provided, and that such allotment be
entered of record, viz:

For the First Circuit, OLiveR WENDELL HoLMES, Asso-
ciate Justice.

For the Second Circuit, HARLAN FisgE STONE, Asso-
ciate Justice.

For the Third Circuit, Louvis DEMBITZ BRANDEIS, Asso-
ciate Justice.

For the Fourth Circuit, WiLiam H. Tarr, Chief
Justice.

For the Fifth Circuit, Epwarp T. SANFORD, Associate
Justice.

For the Sixth Circuit, James C. McREYNoLDS, Associate
Justice.

For the Seventh Circuit, PiercE BuTLER, Associate
Justice.

For the Eighth Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Ninth Circuit, GEORGE SUTHERLAND, Associate
Justice.

March 16, 1925.

* For next previous allotment, see 268 U. S., p. IV.
v




TABLE OF CASES REPORTED.

Page.

Abilene & Southern Ry. Co., United States ez rel., v.
Interstate Commerce Commission.............. 650
Alexander Milburn Co. v. Davis-Bournonville Co... 390
American Manufacturing Co. v. City of St. Louis. ... 660
American Refrigerator Transit Co. v. Wabash Ry. Co. 643
American Tobacco Co., Federal Trade Commission v. 638

Anderson, Powell, Trustee, v.......ccovvveviennn 649
Andrews, Brifton, Receiver; v. ... .. eiivion voes 644
Arizona Commercial Mining Co. v. Iron Cap Cop-

(O (et Avere s SigER s T b, ol sic T S 642
Armour & Co. v. Fort Morgan S.S.Co............. 253
Armstrong, DeForest Radio Telephone & Telegraph

e G A A e R A SNt i 1 663
Ashe, Warden, v. United States ex rel. Valotta. .. ... 424

Atchison, Topeka & Santa Fe Ry. Co. v. Button.... 670
Atchison, Topeka & Santa Fe Ry. Co. v. Loma Fruit

&0 S T P A A O i 662, 663
Atlantic Coast Line R. R. Co., Vanderbilt and Wil-

SOINHRE COTVIETS TR0t Torole R rrale b S Tt b Sl bR s 625
Atlantic Coast Line R. R. Co. v. Wimberley, Ad-

TS SR GO Rty el LA g e P ) o o b s M E o L e 637
15T RN LA R0 e A N M e A S e e R A e~ 666
iBakelite Corpasurez Cos v i L o o 250 657, 670
Baker & Holmes Co., Florida East Coast Ry. Co. v... 668
Baldwin, Missouri Pacific R. R. Co. v............. 645
Baltimore & Ohio R. R. Co., United Statesv........ 320
IBalhimonet SMSRE o DRIl S ek pt 638
Bank of Hawaii v. Wilder, Tax Assessor........... 652

Barnette v. Wells Fargo Nevada National Bank. ... 438

v




VI TABLE OF CASES REPORTED.

Page.
Barkw) MeOorkle;"Wardeh s abud s bindindo et v 635
Beauchamp, Administratrix, ». Michigan Central
SRR MBI S e Eenl S o) o L Sl 2 e 643
Beaver, Childers, State Auditor, v................. 555
Beltz, Administratrix, Lehigh Valley R. R. Co. v.... 641
Bergdoll, Harrigan, Trustee, v............coo.t. 560
Bewsher, Chicago & Northwestern Ry. Co. v........ 641
183kt (Cloinumnuiscitonatei, - IDIDIRION % b G s SR O i e & 670
Board of Tax Appeals, Goldsmith v................ 117
Bob ey oy s s s et S ) T e T ) 663
BolandRy Sl ] e s YN e e e e 658
Boone, Missouri Pacific R. R. Co. v............... 466
Bowers, Collector, National Paper & Type Co. v.... 630
120000 R = 131, 070 G AW cpa gt St inel Rk F i e il 635
Braud, Millers’ Indemnity Underwriters v.......... 59
Bridgewater, Town of, v. Jardine, Secretary of Agri-
U T E ] et S e LR o R s e T Y 653
Britton. Receiver, v. Andrews. ................... 644
Brotherhood of Locomotive Engineers, Burke v. .... 629
BrowntySUnTHediS tate S SR R s R 644, 646
Brown, Trustees, Portneuf Marsh Valley Canal Co. v. 637
Buckenmeyer, United Statesv.................... 649
Burke v. Brotherhood of Locomotive Engineers. . ... 629

Button, Atchison, Topeka & Santa Fe Ry. Co. v.... 670

Calif ornis ) Wollganomiyeteie S adil s L SV al i €6 627
(Ofnialor st (S {CHIS ACTENER: W5 5ol Bt A s e s e 669
Central California Canneries, Dunkley Co. v....... 646
Carbon County Land Co. v. United States and Car-
BONN CONIT ST i s e e RS L 58 Eoge sty (b2 639
@ atehihodsE auapanteh o Ml S S i ot Sl i S 631
Cauthen, St. Louis-San Francisco Ry. Co. v........ 656

Central New England Ry. Co., United States v.... 320
Central R. R. Co. of New Jersey, United States v... 644,
667, 668

Central State Bank wv. United States Fidelity &
VNN v, (0 e s AT bl S B RS S R R 656



TABLE OF CASES REPORTED. VII

Page.
Chamberlain & Co. v. Gloyd, Director of Agriculture. 625
Chamberlain Machine Works v. United States..... 347
Shapin v: Walleer,sMarshal &% Ulrde ol o s s 659
Chapin, Trustees, Portneuf Marsh Valley Canal
L on T s 3 e tR R e R s RS RS  E S e 637
Whanman pESeoths Tk s g bR slg s Gl 657
Cherokee Nation v. United States................ 476
Chesapeake & Ohio Canal Co. v. Great Falls Power
00 Ty TR R LS L M B S TR Pl sy 650
Chesapeake & Ohio Ry. Co. v. Thompson Manufac-
enongr A B Rt ACHCEATE T D ST A TR AR 416
Chesapeake & Ohio Ry. Co. ». Westinghouse,
(el S i VAL RS RS b B SRS S B A el 260
Chicago & Eastern Illinois Ry. Co. v. Chicago Heights
flerminaliPransferiRVRE@o IERs S stne ik s Soks 626
Chicago & Northwestern Ry. Co. v. Bewsher....... 641

Chicago, City of, Wisconsin Lime & Cement Co. v... 626
Chicago Heights Terminal Transfer R. R. Co., Chi-
cago & Eastern Illinois Ry. Co. v............... 626
Chicago, Indianapolis & Louisville Ry. Co. v. United
B2 AR P A A P O i SEIg o g PG i B e 1 287
Chicago, Milwaukee & St. Paul Ry. Co., Risty, Com-
TGO TR 0 o e A S W TS R St e e 378
Chicago, Rock Island & Pacific Ry. Co. v. Elder. ... 611
Chicago, Rock Island & Pacific Ry. Co., Risty, Com-

TS S OT TS e e A T S 378
Chicago, Rock Island & Pacific Ry. Co., Seaboard

2 I B G T el En e At b S R b o e 363
Chicago, Rock Island & Pacific Ry. Co. v. Schendel,

R RAST T L O i o e SR R wh e (Al a8 611
Chicago, St. Paul, Minneapolis & Omaha Ry. Co.,

IS CommiTssioner sy . VWit et i ds ST 378
Childers, State Auditor, v. Beaver................. 555
Chile Copper Co., Edwards, Collector, v........... 452
Christie-Myers Feed Co. v. Cleveland Grain & Mill-

152 SR e IR R SRR S M e SR U S R R s 647

I CROl AT AT 07 o i es 15 W A ol 5 S S 662




VIII TABLE OF CASES REPORTED.

Page.
Ciechowski, Lehigh Valley R.R.Co. v............. 654
Cincinnati, Indianapolis & Western R. R. Co. v. In-
plignapolisyUnions Ry €0y, laybars b Drnaisia i ve & 107
Cities Service Oil Co. v. City of Marysville........ 665
Cleveland Grain & Milling Co., Christie-Myers Feed
Clnglrat vpel i valal Wogms o v, oo E e L 647
Goghlany - United States: & sl bbb il amt 24 ol 656
Cohiulinited S talies ok M i b ol St 5, i s 339
Cole v. Norborne Drainage District. ............... 45
@ollmsErsiloyzilo B ey B IRt e s i s s e 631
Collinspralnited SStatest s St ni i e s 647
Collins, Prohibition Director, Dowling v........... 660
Commonwealth Trust Co., Glavin »............... 664
Community Building Co., Maryland Casualty Co. v. 652
Consolidated Coal Co. v. United States. ............ 664
ConioyS: SHC 0 visRiize v & GO il S e 108 641, 665
Cornell Steamboat Co. v. Long Island R. R. Co.... 647
Cornell Steamboat Co. v. Slayne.................. 647
Cox, McCarl, Comptroller General, v..... LS AET 652
CrawfordsiSouthernnSurety; Cos vl diad, srheuitydr 5 655
CroakeCosyy: United iStateshil s a2t I =50 4 4
Curran, Commissioner, United States ex rel.
NMarkinAvRSAen e asa e S, S T e Subeiy e 647
Damon ». Johnson, Commissioner. ................ 665
Daniel Sons & Palmer Co., Holt v............ ... 642
Daugherty, Administratrix, Schaff, Receiver, v...... 642

Dayvis-Bournonville Co., Alexander Milburn Co. v... 390
Davis, Director General, United States ex rel.

B CIY T o e s LW P LR = L S S Sl e i 653
Dayvis, Secretary of War, Kelley v................. 668
Day, Sheriff, General American Tank Car Corp. v... 367
DeCastro v. Fernandez, Administratrix............ 657
Deerng, ASanclezyyL. & vord s e L B b Sah 227
Defore v. State of New York......:..ocvvieennne. 657

DeForest Radio Telephone & Telegraph Co. v. Arm-




TABLE OF CASES REPORTED. X

Page.
Délparkalbieketts ol Kol A sustn J e 496
Dillingham v Enited Statesimsm o ik, a0 646
District of Columbia, Ferguson v............... 633, 657
Donner Steel Co. v. Interstate Commerce Commission 651
Donner Steel Co. v. United States................ 643
Doughton, Commissioner, Rhode Island Hospital
RUEIC ot R i by e 0 ey S e S e i 69
Dowling v. Collins, Prohibition Director.......... 660
Dukich, Blair, Commissioner, v...... ... edueusn 670
Dunkley Co. v. Central California Canneries...... 646
IDyrez; Co. ~pdiBakelite COrD, ot 5wl ooty vy S b 657, 670
Edenfield:v. United States: i, omalipalbanin o 638
Edwards, Collector, v. Chile Copper Co........... 452

Elder, Chicago, Rock Island & Pacific Ry. Co. v.... 611
Erie R. R. Co., Northern Ohio Traction & Light

(e e e b - s e T G TG el P A S T S 650
Evansville Oil & Grease Co. v. Miller, Commissioner. 633
o gartetiBenjamin,;Catchimgalaoroad - o L adanag (L, 631
iHairclothiiliovettidlirustee . dal =i i b i S s = 659
Federal Reserve Bank v. Idaho Grimm Alfalfa Seed

Showers AsSaeIation: & e v e T e aa ity 8 T 646
Federal Trade Commission v. American Tobacco Co. 638
Federal Trade Commission, Hills Brothers v....... 662
IHeld ety Nn1teds SHales s et s U s 648
Ferguson v. District of Columbia............. 633, 657
Fernandez, Administratrix, DeCastro v............ 657
Fidelity & Deposit Co. v. Tafoya, Chairman...... 426
Endelity TrustiCog Rooker:iv . S0l Dok sl 633, 657
Fire Association of Philadelphia, Nime v........... 661
stV oon s tnited SEates e o i fu s b o ita s 243
Wipsts Moon, 2.« Whiter T ail eavil <5 S5 e Si i st 243

Fishlander, United States ex rel., v. Hecht, Marshal. 629
Fleischmann Construction Co. v. United States to the

Tise ot oTRbEr gy v 5. Lo L Ll el T s ki)t 349
Florida East Coast Ry. Co. v. Baker & Holmes Co.. 668




p:d TABLE OF CASES REPORTED.

Forbesiv:-UnitediSiates iy Rl ular o0 Shesaiti 655
Fort Morgan S. S. Co., Armour & Co. v............ 056
Fort Smith, City of, v. Southwestern Bell Telephone

@or A S N A N g T oy e § Nrdf R 627
Fort Worth & Denver City Ry. Co. v. Stovall, Ad-

TN TSEEAHRIRES, AT Al el ks S S dpieh srgs 3w ) 660
Fort Worth & Denver City Ry. Co. v. Williams. .. .. 661
Franklin Sugar Refining Co., Straesser-Arnold Co. v. 642
Frey, Woodworth, Collector, v.................... 669
HnvislinitedsStatesiraaattmasihr . Srer Sl 5. ICeh 646
General American Tank Car Corp. v. Day, Sheriff.. 367
@Eeonein sEnoheskr.) BRI s niip s sl L R 665
Girard Trust Co. v. United States. ... ... oo 163
Glavin v. Commonwealth Trust Co............... 664
Globe & Rutgers Fire Insurance Co. v. Winter Gar-

AP N8, YT I N A S SR L Py S S | 654

Gloyd, Director of Agriculture, Chamberlain & Co.v. 625
Gloyd, Director of Agriculture, Northern Cedar

(Fotalry X R b S e Sy sl ok Cr i C i S A 2 625
Gloyd, Director of Agriculture, Yaklma County Hor-

ticultura R nroni s Ay e e S S A e 625
Goldmamg i ChriStys i ne e iUt T 662
Goldsmith v. Board of Tax Appeals............... {1575
Gould-Mersereau Co. v. Williams Brothers Aireraft

e o e VR UM T4 ST T T T 6 e 638
GratzgoriMicliee i b ral O St b R i o 664
Cravesrs CambriagStecliCoiis St mineiiales. sl 669
Girave sl RN nnEsotan s bR Ea e s s g . Y 669

Gray, Administratrix, Mellon, Director General, v... 638
Great Falls Power Co., Chesapeake & Ohio Canal

() 0 s R N e e g St TP SRS AR S et ). 650
Great Northern Ry. Co. v. Reed.................. 539
Great Northern Ry. Co., Risty, Commissioners, v... 378
Green River Gas Co. v. White.................... 660
Gulf, Colorado & Santa Fe Ry. Co., Texas & Pacific

T Clor-o il Rt -db o S0l e N e 266




TABLE OF CASES REPORTED. XI

Page.
Hacketihalbosglilinited S tatesintmit s ey i nes e 663
Eladselll SlnitedSStatos NP s £ bt S s T ot U 656
Hanover National Bank, Mazukiewicz v........... 643
iHiarrelliy RrairiedOilids Gast@C ol o etamfs oo L 2 648
Harrigan! Trastee; v, Bergdollit-as v il Fodaaln v s 560
0T w1001 A0 0 0FT e O e B (SRR SR 632

Hecht, Marshal, United States ex rel. Fishlander v.. 629
Hecht, Marshal, United States ex rel. Newman v... 629

Eiendrn®! -Missouri Paeifie. R R.‘Colpis .o od Nec s 651
Henry, Trustee, v. Irwin and Payne............... 636
V= T TiERT A st T T Reing ool B S Sl SR A O 627
L] R o iy e AR A e 658
Hills Brothers v. Federal Trade Commission. ...... 662
Holt v. Daniel Sons & Palmer Co................. 642
Holt State Bank, United States v................. 49
Huben, Administratrix, Lehigh Valley R. R. Co. v... 641
bl Page dlveearviep. it A bt s i e 670, 671
Eldghes i GeOrpia, it v i et s ety 665
Hummel, Trustee, Shire, Trustee, v............... 663
Hussey, Mellon, Director General, v............... 659
Idaho Grimm Alfalfa Seed Growers’ Association,

Federal Reserve Bank v.................... ... 646
Whneics VIIChIgam 78f. 5kt s 1 & Wi aennrs e L0t 631
Illinois and Sanitary District of Chicago, Wisconsin

R e SR LS oSl A Rl e IO L ST ELAT S D) 634
Illinois Bell Telephone Co., Smith v............... 587
Independent Coal & Coke Co. v. United States and

W oD Golin s v v A5 W ISR T LU atn L e 639
Independent Wireless Telegraph Co. v. Radio Cor-

porafien:off Ameriea/ s R TN Gl S b et 84
Indianapolis Union Ry. Co., Cincinnati, Indianapolis

& Western R.R. Co. v......... DELRRGEAR S 3 AR 107
International Salt Co., Phillips, Collector, v........ 639
Interocean Oil Co. v. United States............... 65




b.d ! TABLE OF CASES REPORTED.

Page.
Interstate Commerce Commission, United States ex A
rel. Abilene & Southern Ry. Co. v............... 650
Iron Cap Copper Co., Arizona Commercial Mining
Glorts Deampde A Mar s i A RISL M AR Syt e 642
Lrwin{ Henrys Trtistee ros Sstdi ot (iRl i 636
Tselintwatinitad States] i1 1 & vn i vl Ui Zamal B 245
Jardine, Secretary of Agriculture, Town of Bridge-
WATErAS L e e i il B NI E3E Fehydinent LE e Dot b 653
Jarman, United States ex rel., v. Work, Secretary of
IntenToRi e ML U s T MOl Soufai fif b )T, 655
Johnson, Commissioner, Damon v................ 665
Johnson Lighterage Co., State Industrial Board v... 655
JoinesttRattersonte mit Seriasl St st S b tonry et gy 639
Jones & Co. v. West Publishing Co................ 665
Janesy Entisteey miiendyEiaty A sl Gl bl 652
Kelly v. Davis, Secretary of War................. 668
Kettle, Wise, Tristee gmra 2ol Sl bEg bl 1aT 655
Koenig Coal Co.;; United-States pmi: 270 b S%rb sy s 512
KuhnssRickands SV athemdi @€ ot s S iisseii e 654
Lakewood Engineering Co. v. Stein............... 661
IamdB M anchiO1[{E o2 st Fa Sar ety fo s o e 658
Loty Mareh OFl Co iy XN R i trae I A fass 658
Lehigh Valley R. R. Co. v. Beltz, Administratrix.... 641
Lehigh Valley R. R. Co. v. Ciechowski............. 654
Lehigh Valley R. R. Co. v. Huben, Administratrix. .. 641
Tewiston WCIty Qi PORterawh it e N das e & 671
liberatokiR Oyeriss) s e AUy L Ssal Bt S 6o it 535
Littlejohn & Co. v. United States................. 215
Lleydssuin Bolve fapt heaidtic: c2ob i Ak & gle Bl Lih v o, 663
Loma Fruit Co., Atghison, Topeka & Santa Fe. Ry.
O S A A S e e A b W et 25 662, 663

Long Island R. R. Co., Cornell Steamboat Co. v.... 647

Louisville & Nashville R. R. Co., United States
T e S SR T ek S e e b el e T 645, 669




TABLE OF CASES REPORTED. XIII

Page.
Lovett;lirusteeulairelothapi .G o ila rmipasiias s 659
Luckenbach S. S. Co. v. United States............. 662
LU R TR DI 1 o o PR T SRS SR b MRSy B A P R 496
Maccieno v. United States................ 629, 637, 668
2o W0 Ak ol W 0 S S T T e e S 5 TR SO e 662
Mandelbaum v. United States................... 7
] Eho ek RINE v TR e TR A S A A 648
{1 el ) O M 2 0 i g om i ion s ol L SO Vo 658
04 by R G B il S e A i el el e s Mo I el 658
Marcusson v. United States...................... 648
Marion & Rye Valley Ry. Co. v. United States.. ... 280
Markin, United States ex rel., v. Curran, Commis-
TS S el s e QU o L DA ... 0647
IR 1t Il tE S A as S S T2 Nl S A0S 644
A en s [ AR ed B ol Lransith Codor st sty L b il (e 632
Marsino v. United States and Higgins............. 627
Marx, Executor, v. Reinecke..................... 664
Maryland v. Soper, Judge, No. 1.................. 9
Maryland v. Soper, Judge, No. 2.................. 36
Maryland v. Soper, Judge, No. 3. ................. 44
Maryland Casualty Co. v. Community Building Co.. 652
Marysville, City of, Cities Service Oil Co. v........ 665
Mason, Work, Secretary of Interior, v............. 668
Mazukiewicz v. Hanover National Bank........... 643
MecCarl, Comptroller General, v. Cox.............. 652
McCarl, Comptroller General, United States ex rel.
glhher -G EAdY, CoT. 1 eiis b sy -l e b s e 636
MeBorkle oW artdens Barr vy = phik o et st b s 635
IV B e T ) 1 Tk e N I R S e e T 456
b1 S L QR s g 2 P, S e ST e RIS - R 664
§1 56 11008 P8 E o A o e Rl e S Ll e 656
MecMahon ». Montour R. R. Co.................. 628
Mellon, Agent, v. Weiss, Administrator............ 565
Mellon, Director General, v. Gray, Administratrix.. 638
Mellon, Director General, v. Hussey. ........ov.... 659

Mellon, Director General, v. Oswald & Taube. .. ... 658




X1v TABLE OF CASES REPORTED.

Page.
Mellon, Director General, v. Westinghouse, Church,

Kerr & Co

Merchants Bank & Trust Co. v. Thurman Motor Co. 661

Metal Products Co., United States v

Michigan ». Illinois

Michigan v. Wisconsin

Michigan Central R. R. Co., Beauchamp, Adminis-
tratrix, v

Michigan Portland Cement Co., United States v... ..

Midland Land & Improvement Co. v. United States. 251

Miller, Commissioner, Evansville Oil & Grease Co. v. 633

Millers’ Indemnity Underwriters v. Braud

Minneapolis & St. Louis R. R. Co. v. Peoria & Pekin
Union Ry. Co

Minnesota, Graves v

Minnesota, United States v

Missouri-Kansas-Texas Ry. Co. v. Tarter

Missouri Pacific R. R. Co. v. Baldwin

Missouri Pacific R. R. Co. v. Boone

Missouri Pacific R. R. Co. v. Hendrix

Monongahela Ry. Co., Pursglove v

Montour R. R. Co., MecMahon v

Moore v. New York Cotton Exchange

Morris v. United States

Morse v. United States

National Contracting Co. v. United States

National Exchange Bank, United States v

National Paper & Type Co. v. Bowers, Collector. . . .

Neuberger v. United States

New England S. S. Co., United States v

Newman, United States ex rel. v. Hecht, Marshal. ..

New York Central R. R. Co. v. Wheeling Can
640, 645

New York Cotton Exchange, Moore v
New York, New Haven & Hartford R. R. Co., United
States v




TABLE OF CASES REPORTED. XV

Page
INew oY otk State of Before v sl 5 waliah | Lol dwi 657
New York, State of, v. Wilson, Trustees........... 651
Nime v. Fire Association of Philadelphia.......... 661
piollima-Unnited i States sl sk | albban P el ) 649
Norborne Drainage District, Cole v............... 45
North German Lloyd v. United States............ 645
Northern Cedar Co. v. Gloyd, Director of Agricul-
D BREARTI0E o Lo A s e E R T o = AT W e 8 S P 625
Northern Ohio Traction & Light Co. v. Erie R. R
O AR e S S ST ) E A i SRS PR - 650
Northern States Power Co., Risty, Commissioners, v. 378
Qhiou-H aTrison- o dil - din i s lmeun 51 5 K s, 632
W0 Vi ad US98 i b e R, Bty 662
Oregon-Washington R. R. & Nav. Co. v. Washington. 87
O’Shaughnessy v. United States.................. 634
Oswald & Taube, Mellon, Director General, v...... 658
Baoe:iRecerver; Hl, oyl seaidssndiins b 5L 0 670, 671
Palmer Brothers Co., Weaver v.................. 402
Pan American Petroleum & Transport Co. v. United
S At e S ol A Tl e DA R ST L AN 640
Batterson vt Varginial . . - dovetandsie sl auil a8 s 632
Babiercomn: - JGINEs Wl i 5 1Bt Uk ii 1% Tuuede it D, 639
Patterson, Administratrix, Pennsylvania R. R. Co. v. 649
Pegnesitenyys dlnustes ugt s SRl e Gl Gl N LG 636
Pennsylvania R. R. Co. v. Patterson, Administra-
ISR B0 A e b MRS ek Vs S B T 8 5 2 649
Peoples Natural Gas Co. v. Public Service Commis-
S R R e e R S R T R XA 550
Peoria & Pekin Union Ry. Co., Minneapolis & St.
1Eo0] o B RO owsie 1t 2 uadadn i sl o ok 580
Pere Marquette Ry. Co. v. United States.......... 320
Perry, Town of, Roberts and Collins v............ 631
Pizer &.Co. - Convoy 'St S:.Coivhaavpasad R tiigis 641, 665
Phillips, Bollirord S0 SACOT s bk A2, bk 638

Phillips, Collector, v. International Salt Co ......... 639




XVI TABLE OF CASES REPORTED.

Page.
Pickands, Mather & Co. ». Kuhn................. 654
IPortery @1 (Ve olElewISTONUS S8l S FE AP & e iet S e 671
Portneuf Marsh Valley Canal Co. v. Brown and
Cliapihe ¥ rnsfEessy s e S8 il IR A e 637
Powell, TBrustee iy Afelersonbt sy il Tl a o b el o 649
Prairie:Oil &Gas €0 Harrell ¥ Sises, =06 0 v 648
Pratiier@ih 88Gas|Go s Fliwast vl et mRy, LV o, 639, 640
Public Service Commission, Peoples Natural Gas
O T e e M o D M S B B & 5, E e M e re 2L 5 550
Rulmanso. W aters: msts i iabitis Jom - o A he sy 651
Pursglove v. Monongahela Ry. Co................ 654
Radio Corporation of America, Independent Wireless
elerraphy € oS U 2 SN e i s Ao, 84
Rasmussencoistinited States ol SV Lo s0 TS 653
Rauch, United States ex rel., v. Dayis, Director Gen-
eral=Sd ¥, St e g g e P I N grna 653
Reading Co. v. United States. .................... 320
Reading €o.;. United States p. -l Noak ol Jauey 320
Ready,Jones,-Trustee, v, .o 0 il s o oo 652
Red:Balk Transit. Codv, Narshallie s 00 20 ) e 3 632
Reed, Great Northern Ry. Co. v...........c....t. 539
Remeckes Warx . Exeanior 50 =8 dacle o i s T 664
Rhode Island Hospital Trust Co. v. Doughton, Com-
ISSIONER |4 e lis SVER RN Sl Sl 2 s S 69
Risty, Commissioners, v. Chicago, Milwaukee & St.
Bontl R o on s me s A S iRt A 10T, i e S 378
Risty, Commissioners, v. Chicago, Rock Island &
EacifieaRayn @0 o il ihietie il e b e e g 378
Risty, Commissioners, v. Chicago, St. Paul, Minne-
apolie”&hOmahds Bare o, W Y e i) 5T 378
Risty, Commissioners, v. City of Sioux Falls....... 378

Risty, Commissioners, v. Great Northern Ry. Co.... 378
Risty, Commissioners, v. Northern States Power Co. 378
Ratecy < Unitedi®iates mt sy T i s inl it s 666, 667
Roberts . /L owil| oftRertapitss.! v, 25 R T uc s Tl 631
Ragers . UnitetiStatesstan ! S riess Daeate 154




TABLE OF CASES REPORTED. XVII

Page,.
Réoker vy Fidelity Trust2Co: “ s i o lini 633, 657
IROSSEDIVICueant Rt o i tnE VS S A TSR R | T 656
IRoeEt I deat Gy S TR T T IE L R T 535
Rullman v. Wheelock, Receivers.................. 669

St. Louis, City of, American Manufacturing Co. v... 660
St. Louis, Brownsville & Mexico Ry. Co., United

BT e eSS Ll o Al s 320
St. Louis, San Francisco & Texas Ry. Co., United
Siafesih e, e NN R, 25 SFEIIAS IV TN 1
St. Louis-San Francisco Ry. Co. v. Cauthen........ 656
BAHENG, . D eeRilg . i1 s U A I E T R LU 227
Sanitary Distriect of Chicago, Illinois and, Wiscon-
BT ey L S B RS N I s, SRS A D5 634
Schaff, Receiver, v. Daugherty, Administratrix..... 642
Schendel, Administrator, Chicago, Rock Island &
REGiuc IRy s GOt r e R 8 Soncta il SUCN 611
Schlesinger, Executors, v. Wisconsin.............. 230
Seolbeuhapmani vt ¢ 4.4 0k Btisafean ol abssitn 657
Seaboard Rice Milling Co. v. Chicago, Rock Island &
BarificaRaxy CotAlhint SR NS 00 S e g il 363
Shaw v. Work, Secretary of Interior.............. 642
Shelton, Woodmen of the World v................ 628
Shire, Trustees, v. Hummel, Trustee.............. 663
Sioux Falls, City of, Risty, Commissioners, v....... 378
Skinner & Eddy Corp., United States ex rel., v. Me-
Carl, Comptroller General..................... 636
Slayne, Cornell Steamboat Co. v.................. 647
Smith . Illinois Bell Telephone Co................ 587
Sy e Cra Tl OmioTisesy A3 s SR R SN AT s 456
SihvthesJudge,-Boyd or, 51, o, sy -, St ) 635
Soper, Judge; Maryland v, No V- lud o0 0000000, 9
e aludses Maryland e, No. L5005 IR 2 36
Soper, Judge, Maryland v., No. 3................. 44
Southern Pacific Co. v. Trenholm, Administrator... 649
Southern Pacific Co. v. United States............. 103
Southern Ry. Co., United Statesv............. 320, 667

100569°—26——1




XVIII TABLE OF CASES REPORTED.

Page
Southern SturetyiColiv Crawford i sl aliias S fe it 655
South Fork Brewing Co. v. United States.......... 631
Southwestern Bell Telephone Co., City of Fort Smith
Al S A Sl B Vi B MRt tE g AR 40 S 627
State Industrial Board v. Johnson Lighterage Co.... 655
Stein, Lakewood Engineering Co. v................ 661
Stovall, Administratrix, Ft. Worth & Denver City
RyanEa it coschi Eaal e S v TAag o atom A 660
Straesser-Arnold Co. v. Franklin Sugar Refining Co. 642
Rrllsvante LdlnigedsSTatess = e il s e ah i 648
Swift & Co: yalUnited States st sun it mab dt. & 124
Swilitd e @otUnited S ratesiyin. & i S it i 124
Tafoya, Chairman, Fidelity & Deposit Co. v........ 426
Tarter, Missouri-Kansas-Texas Ry. Co. v........... 659
Texas & Pacific Ry. Co. v. Gulf, Colorado & Santa
EERRPI0 O Ry o Sk gt Bed g S sl b 266
Thompson v. United States...................... 654
Thompson Manufacturing Co., Chesapeake & Ohio
Ry Comturs i e s A Y o e Y e TS GO E S5 416
Thurman Motor Co., Merchants Bank & Trust Co. v. 661
‘Eodd’ »: United, Stalese iiid @a. ohiainat et 5.7 644
amiy, AUNITed S tates s F i e A Sl bk SASH Lt 645
Towar Cotton Mills v. United States.............. 375
Toxaway Mills v. United States................... 637
Trenholm, Administrator, Southern Pacific Co. v.... 649
Trustee of the Rambler Cafeteria, Weil v.. . .. T 660
Eutnm: o8 UnitedtS tatesi: s easeerssn X EaFs e o 568
Twist v. Prairie O1l & Gas Co.. ik diis ot ainl 639, 640
United' States -v.:Backman. . ) . bl e dad il s 666
United States ». Baltimore & Ohio R. R. Co......... 320
Vnated: States; Brown, o: . 5 0 Malakin o dk s 644, 646
United States v. Buckenmeyer. ................... 649
United States v. Central New England Ry. Co...... 320

United States v. Central R. R. Co. of New Jersey

...........................................




TABLE OF CASES REPORTED. 3,15,

Page.
United States, Chamberlain Machine Works v..... 347
United States, Cherokee Nation v................. 476
United States, Chicago, Indianapolis & Louisville Ry.
TR Y S 1 8 B BRI S 287
Tanted :StatesCoghlanoy sl s Jagm el st 656
UinitedsStatesiv Cahnet LAt i Se . i eaag e | 339
Wndred sS tartes: @ ol s v sy L S g S i n i i 1% 647
United States, Consolidated Coal Co. v............. 664
(U0 eie AN AT Pl @ T (O (o ol PR G B Gl MG I P et 4
Unitted ' States,” Dillingham' arisu @y 7o fle s gl el 646
United States, Donner Steel Co. v................ 643
United States, Edenfield v....................... 638
Cited States s Felder o A wt Dim sl d i iea s 648
United (States; FirstrMoon LD ari Nt o=y 243
Untied States, Forbes i s 8RR Zrbte AL 655
WIabed S tatess Pry 0l S o T RN g E o s B 646
United States, Girard Trust Co. v................. 163
United States, Hackethal v...... .00 .00 .. 663
Bited States; Hadsell v, oF L o b @eniis sldira 656
United States v. Holt State Bank................. 49
United States, Interocean Oil Co. v............... 65
Unijedsstteg ol ¥ L A0 ablied -, 1208 S 245
United States v. Koenig Coal Co.................. 512
United States, Littlejohn & Co. v............... .. 215
United States v. Louisville & Nashville R. R. Co. 645, 669
United States, Luckenbach 8. S. Co. v............ 662
United States, Maccienov................ 629, 637, 668
United States, Mandelbaum 244 % A5 00 samdiatl | 7
UniteslsStates, Mann .-+ v ol W Hove enpizd 648
United States, Marcusson v....... 0. cieeecenrin.. 648
United States, Marion & Rye Valley Ry. Co. v..... 280
LFRWeH S iates; Mart, 05 s s s bt SO e SRk 644
UmmiediBtates, Marsino fnehe G Tid e Dayts t 627
United States v. Metal Products Co............... 670

United States v. Michigan Portland Cement Co.... 521
United States, Midland Land & Improvement Co. v. 251
United States v. Minnesota. .................o.n. 181




X TABLE OF CASES REPORTED.

Page.
United [States;i Morrigimgm il « 5 sehambi s 610
Uniled . States:Morse .t vy el ganindi Y asastl ), 151
United States, National Contracting Co. v........ 628
United States v. National Exchange Bank......... 527
United States, Neuberger v.......cvvveeiviianitn 568
United States v. New England 8. S. Co........... 320

United States v. New York, New Haven & Hartford

....................................

Uilitetll Stotesss N O Wi Tk Ad i sl Ac S8 £ 4 649
United States, North German Lloyd v............ 645
United States, O’Shaughnessy v.................. 634

United States, Pan American Petroleum & Trans-

United States, Pere Marquette Ry. Co. v.......... 320
United States, Rasmussen v...........ccovvun... 653
United States v. Reading Co.................... 320
United States, Reading Co. v.........covvvv... 320
United¥States v RItCe o e e S L LT 666, 667
Umied D iates AR o8 ers Sl rhr e A R S A R 154

United States v. St. Louis, Brownsville & Mexico

......................................

......................................

.............

United States v. Southern Ry. Co............ 320, 667
United States, South Fork Brewing Co. v......... 631
Unlited FStates Sullivan:-{v. w0 datl R A, visclasil 3 648
United:, Statesiv. Switt: s Co. el hms ok - Lonis. 124
Udtified S tates: iSwift i iCoRy. i b i A S haisa sk 124
Uniibed States, TROMPIOD' V. . i sniswd il Ssiadd. b 654
Unifed: StateshiT odd whits ¥ie bk v ip M pabuds | 644
dnited-States P Tar-aed, s L S S SeatE s a1 4 645
United States, Towar Cotton Mills v............... 375
United States, Toxaway Mills v.......c.ccovvnnnn 637
Untited ! Statasy APUIN s vt B st TR e duetmd s & 568
United-Statesip: -Van #andth dews S badn lmrelah 630

United States v. Wabash Ry. Co....iiiivivvvnen.. 1




TABLE OF CASES REPORTED. XXI

Page.
(United?StatestWihitefh, saia et SRl e, o ori el 175
United States, Winchester Repeating Arms Co. v... 661
United States, Wood, Trustee, v................... 650
aitedaStdtesienichiel: DRt an T o T L i L 651
United States, Yankton Sioux Indians v............ 637
finited. Statesy Xin Walse beaisibign el fasi e o Jav 645
United States and Carbon County, Carbon County
Eandv-Cotiva . o et e G aasas b e L 639
United States and Carbon County, Independent Coal
ECoke Cohirs &/ ATk, auh i, sl ©okhe bty 639
United States ex rel. Abilene & Southern Ry. Co. v.
Interstate Commerce Commission.............. 650

United States ex rel. Fishlander v. Hecht, Marshal.. 629
United States ex rel. Jarman v. Work, Secretary of

S B e s e T e R R ek P T 655
United States ex rel. Markin v. Curran, Commis-
ST QI C Ll (pw eh s e IS e el SR ) C I o L St 647

United States ex rel. Newman v. Hecht, Marshal. ... 629
United States ex rel.- Rauch ». Davis, Director

(T e e A, LAt e ol p 653
United States ex rel. Skinner & Eddy Corp. v. Me-

el Compiroler’ General Yy BT e R 636
United States ex rel. Valotta, Ashe, Warden, v..... 424
United States Fidelity & Guaranty Co., Central State

ISR T 1 R e e st e S R e ek 656
United States Fidelity & Guaranty Co., Whittaker,

R WSO 127 5 s 2 Pl Dt < 3 B0 il 653
United States to the use of Forsberg, Fleischmann

{Benstrtetions Cospik WL IV ST SFRiafh 0N 349

Valotta, United States ex rel., Ashe, Warden, v.... 424
Vanderbilt, Receivers, v. Atlantic Coast Line R. R.

S S e L IR R e e e e S e U S 625
NanZands Tnited \Statesrpdh JInf m il sd | S 630
o Tt A BT T 03 S SN PR e i AL SN 632

Wabash Ry. Co., American Refrigerator Transit
Sana A S @ S T s SR R R T R e 643




XXII TABLE OF CASES REPORTED.

Page.
Wabash Ry. Co., United States v................ 1
Walker, Marshaly Chapine il «fw sl Ll s bias st 659
Washington, Oregon-Washington R. R. & Nav.

Cor gy i pinararecis Frlge il BT aretid ol 87
Waters 7o Pullmbing el s et o rilsdd o, ol 651
Weaver v. Palmer Brothers Co................... 402
Weil v. Trustee of the Rambler Cafeteria. ......... 660
Weiss, Administrator, Mellon, Agent, v............ 565

Wells Fargo Nevada National Bank, Barnette v.... 438
Westinghouse, Church, Kerr & Co., Chesapeake &

8 Togh 20 e S U ki e MU A Sepiaiaiint B0 L L 260
Westinghouse, Church, Kerr & Co., Mellon, Director

(27 e ) R AN i SN S SR MR R e i S W 260
West Publishing Co., Jones & Co. v............... 665
Wheeling Can Co., New York Central R. R.

€5 Bt inesl A e e N A SR e IS R 640, 645
Wheelock, Receivers, Rullman v.................. 669
White, Green River Gas Co. v.......covvee ... 660
Mimite oy ed B tabest L T L e e e s 175
While Fai b asEM ool iy SE S WAt fi I F o2 SRR, 243
Whittaker, Administrator, . United States Fidelity

Zuagl 823k (1 Al B0 S TRt S AR B I B SRy 653
Wilder, Tax Assessor, Bank of Hawaii v........... 652
Williams, Ft. Worth & Denver City Ry. Co. v...... 661
Williams Brothers Aircraft Corp., Gould-Mersereau

(O G e o e A e T R AR b e o 638
Wilson, Receivers, v. Atlantic Coast Line R. R. Co.. 625
Wilson, Trustees, State of New York v............ 651
Wimberley, Administrator, Atlantic Coast Line R. R.

(Glo B RN oy SR ATy LA E L NI 637

Winchester Repeating Arms Co. v. United States. .. 661
Winter Garden Co., Globe & Rutgers Fire Ins. Co. v. 654
Wisconsin v. Illinois and Sanitary Distriet of Chi-

CADO,EN AT S I ISRV ST i nd hd i A 634
Wiisewnsin; Michidgah v . S0 eam L5 vr vadahid 5. 295
Wisconsin, Schlesinger, Executors, v............... 230

Wisconsin Lime & Cement Co. v. City of Chicago. .. 626




TABLE OF CASES REPORTED. XXIII

Page,
IWhise N Trustee fol IKettl Sttt i ois L e 655
IRIOE Dotig 71, CalifoMaia wo L s st daasiisrs, bl 014 627
Wood, Trustee, v. United States.................. 650
Woodmen of the World v. Shelton................ 628
Woodworth, Collector, v. Frey.................... 669
Work, Secretary of Interior, v. Mason............. 668
Work, Secretary of Interior, Shaw v............... 642
Work, Secretary of Interior, United States ex rel.
I AT N 2 v T S e b S S e S 655
WinichetRusiUmted i States Sl e thae i e e 651
Yakima County Horticultural Union v. Gloyd, Direc-
OrdORPA T HTOUIHIEER Y Sy e o S S E e e Sh i s M) 625
Yankton Sioux Indians v. United States........... 637

SApET Rl y Enited (Statesiv o el Sl U DuERiiin, | 645







TABLE OF CASES
CITED IN OPINIONS

Page.
Abandonment of line of Mis-
souri Pacific R. R., 76 I.
CREI6RS
Ada, The, 250 Fed. 194
Adams v. Meyrose, 7 Fed.

Pl

273
259

208 504
Adams v. Tanner, 244 U. S.
590 415

Aktieselskabet Fido ». Lloyd

Braziliero, 283 Fed. 62 259
Alabama v. Schmidt, 232 U.S.
168 214

Alabama Co. w». Director

General, 78 1. C. C. 561 470

Albright ». Teas, 106 U. 8.
613 502

Allen ». Smith, 173 U. S.
389 486

American Express Co.
Caldwell, 244 U. S. 617

American Foundry Co. w.
Pere Marquette R. R. Co,,
263 Fed. 237

Amer. Graphophone Co. v.
Victor Talking Mach. Co.,
188 Fed. 431

American Lumber Asso. .
Dirzsctor General, 66 1. C.
C. 393

American Ry. Exp. Co. w.
Levee, 263 U. 8. 19

Amer. Steel Foundries
Robertson, 262 U. S. 209

American Trust Co. v. Fed-
eral Reserve Bank, 256
U. 8. 350 434

Amley ». Sando, 2 L. D. 142 546

Anaconda Copper Co. v. Di-
rector General, 57 1. C. C.
723

An Alien, In re, 7 Hill 137

.
293

452

504

470
468
577

V.

471
578

\

Page.
Anderson v. United States,
171 U. S. 604 604
Anderson ». Watt, 138 U. S.
694 586
Anderson & Co. ». Susque-
hanna S. S. Co., 275 Fed.
989 259

Anderson, Ex parte, 3 Woods
124
Andrews .
Fed. 43
Andrews v. Virginian Ry.,
248 U. 8. 272 105, 154
Application of Atlanta & St.
Andrews Bay Ry. Co., 71

450
145
444

Connolly,

[IECREN7R 272
Ard v. Brandon, 156 U. S.
537 546
Arkadelphia Milling Co. .
St. Louis & S. W. Ry. Co,,
249 U. 8. 134 370
Armour Packing Co. .
Umted States, 209 U. S.
519
Aabell v. Kansas, 209 U. S.
251 95
Aspen Mining Co. v. Billings,
150 U. 8. 31 154

Atchison &ec. Ry. v. United
States, 256 U. S. 205
Atherton Machine Co. v.
wood-Morrison Co.,

Fed. 949

Atlantic Coast Line Ry.
v. Railroad Comm,,
Fed. 321

Atterbery’s Case, 8 L. D.

Avent v. United States,
S E127

Babbit v. Read, 215 Fed. 395 564

Babbit v. Read, 236 Fed. 42 564

XXV

336
At-
102

504
(Ol
281

471
173 546
266
517, 525




XXVI

Page.
Bacon ». Rives, 106 U. S. 99 449
Badders ». United States, 240
U. S. 391 434
Baggs ». Martin, 179 U. S.
206
Baker v. Schofield, 243 U. S.
114
Ballard ». Searls, 130 U. S.
50
Baltimore & Ohio R. R. w.
Parkersburg, 268 U. S. 35 447
Bank of Ky. ». Adams Exp.
Co, 93 U. S. 174 422
Bank of U. 8. ». Bank of
Georgia, 10 Wheat. 333 534
Banton v. Belt Line Ry., 268
592
387
460

450
632
586

U. 8. 413

Barber ». Pittsburgh &e. Ry.,
166 U. S. 83

Barnett v. Kunkel, 264 U. S.
16

Barney v. Keokuk, 94 U. S.

324 85
Barrett v. Van Pelt, 268 U. S.

85 420, 421, 422
Barry o. Cavanaugh, 127

Mass. 394 149
Bauserman ». Blunt, 147 U. S.

647 358
Bausman ». Dixon, 173 U. S.

113 451
Beals v. IlIl. &c. R. R. Co,,

133 U. S. 290 619
Beazell ». State of Ohio, 269

U. 8. 167 627
Bell, Estate of, 153 Cal. 331 621
Bement ». Nat. Harrow Co.,

186 U. 8. 70 607
Benedict v. Ratner, 268 U. S.

353 564
Bennett v. Fed. Coal Co., 70

W. Va. 456 169
Bessho ». United States, 178

Fed. 245 575
Bible Society v. Grove, 101

U.8.610 450
Bilby ». Stewart, 246 U. S.

255 636
Binderup ». Pathe Exchange,

263 U. S. 291 554, 608
Blair ». United States ex rel.

Birkenstock, 6 Fed. (2d)

679 169

TABLE OF CASES CITED.

Page.

Blanchard ». Dominion Nat.
Bank, 130 Va. 633

Blank . Aronson, 187 Fed.
241

Blanset ». Cardin, 256 U. S.
319

Blonde, The, L. R. (1922), 1
A. C. 313 225, 226, 227

Blossom v. Railroad Co., 1
Wall. 655

Bluefield Improvement Co. .
Pub. Ser. Comm., 263 U. S.

679

Blumenstock Bros. ». Curtis
Pub. Co., 252 U. S. 436

Board of Commrs, . Peirce,
90 Fed. 764 441,442, 451

Board of Trade ». Christie
Grain Co., 198 U. S. 236 606

Boardman ». Toffey, 117 U. S.
271 '

Boatmen’s Bank ». Fritzlen,
135 Fed. 650 617

Bodek, In re, 63 Fed. 813 578

Bohler . Calloway, 267 U. S.
479 387

Bond ». Dustin, 112 U. S.
604

Boston & Montana Mining
Co. v. Montana Ore Pur-
chasing Co., 188 U. S. 632

Bowen ». Minneapolis, 47
Minn. 115

Braden ». United States,.16
Ct. Cls. 389

Bradley ». Merrill, 91 Me.
340

Bradley, Exz parte, 7 Wall.

490
444
559

116

627
582

356

357

259
169
486
490

364 29
Bradshaw ». Bank, 81 Ked.
902 116
Bratton ». Cross, 22 Kan.
. 673 546
Brewster v. Walsh, 268 Fed.
207 173

Briggs v. United Shoe Mach.
Co., 239 U. S. 48 503

British Mining Co. v. Baker

Mining Co., 139 U. 8. 222
355, 356

Brockett v. Brockett, 2 How.
238 154




TABLE OF CASES CITED.

Page.
Bronson’s Estate, 150 N. Y.

1 83
Brothers ». United States,

250 U. S. 88
Brown v. Fletcher’s Estate,

210 U. S. 82
Brown v. Keene, 8 Pet. 112 447
Brown ». Shannon, 20 How.

55 502
Brown v. United States, 8 Cr.

110 227
Bruce v. Tobin, 245 U. 8. 18 626
Bryant Co. v. Steam Fitting

Co, 235 U S. 327 360,362
Burgess v. Seligman, 107 U.

S. 20 . 565
Burns Baking Co. ». Bryan,

264 U. S. 504 415
Burt ». Smith, 203 U. 8. 129 635
Bushwell ». Fuller, 89 Me.

600
Butler v. Goreley, 146 U. S.

303
Byers v. McAuley, 149 U. S.

162

423
469

608 451
Cairo Railroad w». TUnited
States, 267 U. S. 350 349

Calhoun’s Lessee v. Dunning,
4 Dall. 120
California Canneries Co. v.
Southern Pac. Co., 51 1. C.
C. 738
Californta Powder Works v.
Davis & Co., 151 U.S.389 636
Campbell ». Boyreau, 21
How. 223 357
Campbell ». Gordon, 6 Cr.
176 577
Canal & Claiborne Sts. R. R.
Co. v. Hart, 114 U. S. 654 449
Capital City Dairy Co. v.
Ohio, 183 U. S. 238 242
Car Spotting Charges, 34 1.
266
257

620

470

C.C. 609

Carib Prince, The, 170 U. S.
655

Castillo ». McConnico, 168
U.8. 674

Centi, In re, 217 Fed. 833

Central of Georgia Ry. v.
Blount, 238 Fed. 292

635
575

524

XXVII

Page.
Central R. R. Co. of N. J. ».
United States, 257 U. 8.
247
Central Stock Exch. v. Board
of Trade, 196 Ill. 396

293
607

9 | Central Trust Co. ». Tenn.

V. & G. Ry. Co., 59 Fed.
523

Chainey’s Case, 42 L. D. 510

Champion Spark Plug Co. v.
Champion Ignition Co., 247
Fed. 200

Chandler ». Lumber Co., 131
Tenn. 47

Chapman v». Wintroath, 252
U.S.126

Cherokee Nation ». United
States, 202 U. S. 101 478,487

Cherokee Nation ». United
States, 40 Ct. Cls. 252 478

Ches. & Del. Canal Co. v.
United States, 250 U. S.
123

Ches. & Ohio Ry. v. Cockrell,
232 U. S. 146 34

Ches. O. & S. W. R. R. Co. ».
Smith, 101 Ky. 707 451

Chicago, ete., Ry. Co. ». Di-
rector General, 58 I. C. C.
647

Chicago, ete, Ry. Co. v. Lake
Erie & West. R. R. Co., 88
L..CHC. 525

Chicago, etc. Ry. Co. v. Pub-
lic Utilities Comm., 242
U. 8. 333

Chicago, B. & Q. R. R. .
Osborne, 265 U. S. 14 388

Chicago, B. & Q. Ry. Co. ».
Willard, 220 U. S. 413 447

Chicago, G. W. Ry. v. Bash-

154
387

451
546

610
621
402

196

291

290

469

am, 249 U. S. 164

Chicago, G. W. Ry. v. Ken-
dall, 266 U. S. 94

Chicago Junction Case, 264
U. S. 258 278, 295

Chicago, Mil. & St. P. Ry.
Co. v. Minn. Civic Assn,,
247 U. 8. 490

Chicago, Mil. & St. P. Ry.
Co. v. United States, 267
U. 8. 403

277

331




XXVIIT TABLE OF CASES CITED.

Page.
C ERSENHSPRR A€ol
Elevator Co., 226 U. S.

426 101
C. R. L. & P. Ry. Co. v. Mar-
tin, 178 U. 8. 245 449

(IR Ts cv=a1® TRy (Clo) 0
Maucher, 248 U. 8. 359 266
Chile, The, 1 Br. & Col.
Prize Cases 1 225
Choctaw, etc., R. R. v. Har-
rison, 235 U. S. 292 559
Chorpenning  ».  United
States, 94 U. S. 397 577
Cincinnati, &ec. Ry. Co. v.
Ind. Union R. R. Co., 279

Fed. 356 114
Clark ». United States, 95

U. S. 539 143
Clarke v. Mathewson, 12 Pet.

164 258
Clarke’s Lessee v. Courtney,

5 Pet. 319 313
Cleveland, &c. Ry. Co. .

Hirsch, 204 Fed. 849 524
Cleveland, etc., R. R. v. Mc-

Clung, 119 U. S. 454 53

Cleveland Engr. Co. v. Galion

Truck Co. 243 Fed® 405
609, 610

Clyde ». United States, 13
Wall. 38 577

Cochran ». Montgomery
County, 199 U. S. 260 447

Coe w». Armour Fertilizer
Works, 237 U. S. 413 625
Coffin ». Ogden, 18 Wall. 120 400

Cogdell v. Railroad, 132 N. C.’

852 423
Cohens ». Virginia, 6 Wheat.

264 414
Coleman v. Bridge Co., 5

Blatchf. 56 584
Columbus Ry. Co. v. Wright,

151 U. 8. 470 372

Compagnie Francaise, ete. v.
Board of Health, 186 U. S.
380 95

Comptograph Co. v. Bur-
roughs Adding Mach. Co.,
175 Fed. 787 504

Consol. Turnpike Co. v. Nor-
folk R. R. Co, 228 U. S.
596 626, 636

Page.
Construction of line by Dela-
ware, &c. R. R. 94 1. C. C.

541 23
Converse v. Hamilton, 224
U. 8. 243 564

Cook, Appeal of, 242 Fed. 932 575
Cooke v. United States, 91

U. 8. 389 534
Cooper v. Omohundro, 19

Wall. 65 356
Corcoran v. Ches., etc. Canal

Co., 94 U. 8. 741 621
| Cornell ». Coyne, 192 U. 8.

418 630
Cornplanter Patent, The 23

Wall. 181 400
Corry v. Baltimore, 196 U. S.

466 81
Courtney wv. Croxton, 239

Fed. 247 564
Courtney wv. Georger, 228

Fed. 859 564
Craig v. Hecht, 263 U. 8.

255 579
Cramer v. United States, 261

U. 8. 219 194, 196

Cramp & Sons Co. ». Int.
Curtis Marine Turbine Co.,

246 U. 8. 28 284
Crane v. Craig, 230 N. Y.

452 169
Crocker v. United States, 240

U. S. 74 162
Cudahy Packing Co. ». Min-

nesota, 246 U. S. 450 . 372
Cullen ». Whitham, 33 Wash.

366 490

Culver’s Estate, In re, 145
Towa 1
Cuyahoga Power Co. v. Ak-
ron, 240 U. S. 462 434
Cuyahoga Power Co. ». Nor.
Realty Co., 244 U. 8.300 636
Dahnke-Walker Milling Co.
v. Bondurant, 257 U. S.
282 372
Dale Mfe. Co. ». Hyatt, 125
U.S. 46 502
Dale ». Smith, 182 Fed. 360 452
Davis ». Cohen & Co., 268

U. S. 638 567
Davis v. Cornwall, 264 U. S.
560 266




TABLE OF CASES CITED.

Page.
Davis v. Roper Lumber Co.,

XXIX

Page.
Ebeling, Estate of, 169 Wis.

269 U. S. 158 _ 421 432 237
Dayvis v. South Carolina, 107 Eberstein v. Willetts, 134 Il

U. 8. 597 bt ien 30 1107 444
Dawson v. Kentucky Distil- Eclipse, The, 135 U. 8. 599 259

leries Co., 255 U. 8. 288 389 Economy Power v. United
Dean, Petitioner, 83 Me.489  575| States, 256 U. S. 113 56, 59
DeBearn v. Safe Deposit & Eddy, The, 5 Wall. 481 259

Trust Co. 233 U. 8. 24 635 | Edward Hines Trustees wv.
Debs, In re, 158 U. 8. 564 194|  Martin, 268 U. S. 458 387
Dedham Nat. Bank v». Ever- Eisner ». Macomber, 252

ett Nat Bank, 177 Mass. U. S. 189 82

392 534 | Flectron, The, 48 Fed. 689 259

Delaware R. R. v. Pennsyl-
vania, 198 U. S. 341

Dennison ». Payne, 293 Fed.
333

Denver ». Home Savings
Bank, 236 U. S. 101 358

Des Moines Natl. Bank .
Fairweather, 263 U. S. 103 82

Detroit & Mackinac Ry. Co.
2. Michigan Railroad Com-
mission, 240 U. S. 564

Dewey ». Des Moines, 173
U.S.193

Dibble ». Bellingham Land
Co., 163 U. 8. 63

Dickinson ». Planters’ Bank,
16 Wall. 250 355, 356

Dingley ». Oler, 117 T. S.

253

490
423

80
617

277
626
626

Dinsmore v. Abbott, 89 Me.
373

Direct Cable Co. v. Anglo-
American Tel. Co., [1877]
L.R.2,A.C.394 308

Doe ». Braden, 16 How. 635 201

Dow ». United States, 226
Fed. 145 575

Downey Shipbuilding Corp.
v. Staten Island Ry. Co.,
60 I. C. C. 543

Drainage Dist. v. Turney, 235

266

Mo. 80 47
Dry Dock Co. v. Dahl, 266

U. 8. 449 65
Duncan Co. v. Lane, 245 U.

S. 308 29
Dunkirk Colliery Co. v. Lever,

9 Ch. Div. 20 149
Dye v. United States, 262

Fed. 6 520, 525

Ellicott v. Pearl, 10 Pet. 412 313
Elliman ». Carrington [1901],

2 Ch. 275 607
Ellis ». Sullivan, 241 Mass. 60 490
Engel v. O’Malley, 219 U. S.

128 604
Engelhard, In re, 231 U. S.

646 592
Enright ». Hecksher, 240 Fed.

863 564
Erie Coal Corp. ». United

States, 266 U. S. 518 143
Erie R. R. Co. v. New York,

233 U. 8. 671 101
Erkel v. United States, 169

Fed. 623 357
Espy v. First National Bank,

18 Wall. 604 533
Esrom, The, 272 Fed. 266 257
Estate of Parks, In re, 166

Towa 403 620, 621
Eureka Pipe Line Co. v. Hal-

lanan, 2567 U. 8. 265 555

Excelsior Pipe Co. v. Pac.
Bridge Co., 185 U. S. 282
504, 506, 500
Ezx parte 74, Increased Rates,
1920, 58 1. C. C. 220
Fair, The, ». Kohler Die Co.,
228U.8.22 504, 507, 508, 510
Fairbanks v. Snow, 145 Mass.

474

153 444
Faithorn ». Thompson, 242

I11. 508 47
Fake v. Eddy, 15 Wend. 76 169

Farrington ». Tennessee, 95
U.S.679

Farson & Co. v. Bird, 248
U.S. 268

636




XXX TABLE OF CASES CITED.

Page.
Federal Trade Comm. .
Amer. Tobacco Co., 264

U. S. 298 472
Fellows w». Blacksmith, 19
How. 366 202
Finger ». McCaughey, 114
Cal. 64 490
First Moon v. White Tail,
270 U.8.243 558

First Nat. Bank ». Prager,

91 Fed. 689
Fisher Mch. Co. v. Warner,

233 Fed. 527 149
Fogg v. Blair, 139 U. S. 118 349
Follansbee v. Walker, 74 Pa.

St. 306 620
Fordiani, I'n re,98 Conn. 435 575
Fowle v. Park, 131 U. S. 88 607
Frank ». Mangum, 237 U. S.

309 426
Freight Rates of Carriers, Re,

P.U.R.1921A 399 475
Frederick ». Amer. Sugar

Ref. Co., 281 Fed. 305 149
French v. Fyan, 93 U. S. 169 203
French ». Weeks, 259 U. S.

326 160
Frick ». Pennsylvania, 268
U. S. 473 80, 434

Fuller ». Clibon, 15 L. D. 231 546
Fullerton ». Texas, 196 U. S.

192 i 626
Fullerton-Krueger Co. v. Nor.

RacE Ry Cot 266N St

435 3,625
Gaar, Scott & Co. v. Shannon,

223 U. S. 468 636
Gableman ». Peoria Ry. Co,

179 U. 8. 335 449, 451, 452
Galveston Elec. Co. v. Gal-

veston, 258 U. S. 388 627
Garfield v. United States, ex

rel. Spalding, 32 App. D. C.

153 123
Gas Co. v. United States, 260

ST 55, 56
Gasquet v. Lapeyre, 242 U. S.

367 635
Gates Tron Works ». Pepper

& Co., 98 Fed. 449 449
Geneva Furniture Co. v. Kar-

pen, 238 U, 8, 254 504, 509

Page.
General Investment Co. v.
Lake Shore Railway, 260

U. S. 261 366
Georgia, &c. Ry. Co. v. Blish
Co,, 241 U. S. 190 421

Georgia Power Co. v. Rail-
road Comm. 262 U. S. 625 627

Gibbons v. Ogden, 9 Wheat.
1 93,96

g Gilman v. United States, 294

Fed. 422 181
Gilmore ». Herrick, 93 Fed.
525 451
Gilseth v. Risty, 46 S. D. 374 387,
389
Glenn v. Liggett, 135 U. S.
533 564

Gompers v. Bucks Stove &
Range Co., 221 U. S. 418 584
Gonsalves v. Dry Dock Co.,
266 U. S. 171 65
Goyaz, The, 281 Fed. 259 259
Gracie v. Palmer, 8 Wheat.

605 257
Granstein, Ex parte, 1 Hill

(S.C.) 141 575
Grant ». Poillon, 20 How.

162 258
Grant v. Spokane Nat. Bank,

47 Fed. 673 451
Grant v. United States, 7

Wall. 331 282

Graves, In re, 270 Fed. 181 579

Gray’s Logging Co. v. Coats
Logging Co., 243 U. S. 251 625

Great Lakes Co. v. Kiere-

jewski, 261 U. S. 479 65
Great Nor. Ry. Co. v. Hower,
236 U. S. 702 550

Great Nor. Ry. Co. v. Merch.
Elevator Co., 259 U. S.

285 273
Great West. Tel. Co. wv.
Purdy, 162 U. S. 329 563

Greene v. Louisville R. R.

Co., 244 U. 8. 499 381,387
Greene v. Star Package Co.,

99 Fed. 656 451
Greenleaf v. Queen, 1 Pet.

138 584
Gulf &e. R. R. Co. v. Hewes,

183 U. S. 66 631




TABLE OF CASES CITED.

Page.
United

603

225

346

Gulf Ref. Co. o.
States, 269 U. S. 125

Gutenfels, The, 2 Br. & Col.
Prize Cases 36

Haas ». Henkel, 216 U. S.
462

Haines ». Shapiro, 168 N. C.

34 423
Hall & Long ». Railroad Co.,
13 Wall. 367 421

Hallanan . Eureka Pipe Line
Co., 261 U. S. 393

Hallanan ». United Gas Co.,
261 U. S. 398

Hallowell ». Commons, 239
U. S. 506 244 559

Hamilton-Brown Shoe Co. v.
Wolf Bros. & Co., 240 U.S.

555
555

251 461
Hammerschmidt v». United
States, 265 U. S. 182 346

Hanford ». Davies, 163 U. S.
273 34,447
Hannibal, ete., R. R. Co. ».
Husen, 95 U. S. 465
Hannis Distillery Co. v. Balti-

95

more, 216 U. S. 285 81
Hanrick ». Hanrick, 153 U. S.
192 449

Hans v. Louisiana, 134 U. 8.1 193
Harding, Ex parte, 219 U. 8.

487
546

360
S.
81,82
Hayburn’s Case, 2 Dall. 409 576
Hays ». Seattle, 251 U. S.

370

233
504, 508, 510

363 28,29
Harkness KEstate, In re, 83
Okla. 107 83
Harmon ». United States, 223
Fed. 425 574
Harper ». Cunningham, 8
App. D. C. 430 358
Hartell ». Tilghman, 99 U. 8.
547 502, 504, 508, 510, 511
Harvey v. United States, 113
U. S. 243
Hastings Ry. Co. ». Grinden,
2 AUE 1Dkl
Halwgaii v. Mankichi, 190 T. S.
7
Halwley v. Malden, 232 U.

Healy ». Sea Gull Co., 237
U. 8. 479

XXXI

Page.

Hebe Co. ». Shaw, 248 U. 8.

297 242
Heckman v. United States,

224 U. 8. 413 194, 618
Heffelfinger v. Choctaw R. R.

Co., 140 Fed. 75 449
Hegler v. Faulkner, 127 U. S.

482 449
Helmholz ». United States,

294 Fed. 417 181
Henkel w». Cincinnati, 177

U. S. 170 626
Henry v. Dick Co., 224 U. S.

1 504, 506
Herrick ». Boquillas Co., 200

U. 8. 96 4
Hetrick ». Lindsay, 265 U. S.

384 631
Hildebrand ». Carroll, 106

Wis. 324 423
Hoard, Exz parte, 105 U. S.

578 29

Hobbs ». United States, 19

Ct. Cls. 220 169
Hodges v. Snyder, 261 U. S.
600 365

Hoffman ». MecClelland, 264

U.S. 552 1l
Holy Trinity Church .

United States, 143 U. S.

457 360

Home for Incurables v. New
York, 187 U. S. 155

Home Tel. & Tel. Co. ». Los
Angeles, 227 U. S. 278

Hopkins ». United States,
171 U. 8. 578

Hopkins ». Walker, 244 U. S.
486

Houck v. Drainage Dist., 239

626
434
604
460

U.S. 254 47
Houston Oil Co. v. Goodrich,
213 Fed. 136 B
Howden w». Piper, 3 L. D.
162 546
Hudson ». Parker, 156 U. S.
277 450
Hull ». Burr, 234 U. S. 712
635, 636
Humphreys ». Third Na-
tional Bank, 75 Fed. 862 356
Hunnicutt ». Peyton, 102
U. 8. 333 313




XXXIT

Page.
Hunter ». Pittsburgh, 207
U.S. 161
Illinois ». Fletcher, 22 Fed.
776
Illinois Central R. R. Co. v.
Messina, 240 U. S. 395
Illinois Surety Co. v. Davis,
244 U. S. 376
Illinois Surety Co. v. Peeler,
240 U. 8. 214 359, 362
Illinois Traffic Bureau ». Di-
rector General, 56 I. C. C.
426
Independent Wireless Co. .
Radio Corp., 269 U.S.459 506
Indiana ». Kentucky, 136
U. 8. 479 308, 318
Indiana Passenger Fares, etc.,
69 I.C. C. 180 290
Ingersoll v. Coram, 211 U. S.
335

Insurance Co. v. Boon, 95

631

32
521
360

470

622

105 Siailil7 357
Insurance Co. ». Folsom, 18

Wall. 237 356
Insurance Co. ». Harris, 97

IESHE3M! 617
Insurance Co. v. Sea, 21 Wall.

158 356

Insurance Co. ». Tweed, 7
Wall. 44 355

Intermediate Switching
Charges at Peoria, Tll, 77

I.C.C. 43 583
Int. Paper Co. ». Massachu-
setts, 246 U. S.. 135 80

Int. Text Book Co. v. Pigg,
217 U. S. 91 372

Intrastate Rates Within Iili-
nois, 59 I. C. C. 350 475

Iowa C. R. Co. v. Towa, 160
U. 8. 389 635

James Everard’s Breweries v.
Day, 265 U. S. 545

Jassoy Co., In re 178 Fed.
515

Jefferson v. Fink, 247 U, S.
288 559

Jellenik ». Huron Copper

iGNl 7t TS 1

J e;%zle v. McCarter, 94 U. S.

242
564

442

TABLE OF CASES CITED.

Page.

Jett Bros. Dist. Co. v. Carrol-
ton’ 2o 2RI Stel

Jewett v. Whitcomb, 69 Fed.
417

Johannessen v. United States,

626,

632
451

225 U. S. 227 78
Johnston ». Atchison &c. Ry.

oINS IEFSCHEN356 470
Johnson ». Louisville Trust

Co., 293 Fed. 857 564
Johnson, Ez parte, 79 Miss.

637 575
Jones ». Davis, 35 O. 8. 474 83
Julian ». Trust Co., 193 U. S.

93 117
Kansas v. Colorado, 185 U. 8.

125 634
Kansas City Ry. Co. v. Wolf,

261 U. S. 133 4
Kansas Indians, The, 5 Wall.

737 559
Kansas Pac. Ry. Co. v. Dun-

meyer, 113 U. S. 629 549
Karasick, In re, 208 App.

Div. 844 575
Keasbey & Mattison Co., Re,

160 U. 8. 221 366
Keihl ». South Bend, 76 Fed.

921 451
Kelley ». Gill, 245 U. 8.

116 564
Kentucky ». Powers, 201 U. S.

1 28, 29
Kerrison v. Stewart, 93 U. S.

155 619, 621
Kimball ». Williams, 36 App.

D.C.43 169
King ». Phillips, 95 N. C.

245 169
King County v. School Dist.,

263 U. S. 361 214
Kingman v. Western Mfg. Co.

1708UESH675 154
Kinkead o. Lynch, 132 Fed.

692 149
Kline v. Burke Constr. Co,.

260 U. S. 226 616
Knights of Pythias ». Meyer,

265 U. S. 30 628
Knox County v. Harshman,

132 U. 8. 14 585
Kuhn ». Fairmount Coal Co.,

215 U. 8. 349 387




TABLE OF CASES CITED.

Page.

Ladd Bank ». Hicks Co., 218
Fed. 310

Lamar ». United States, 240
U.S. 60

Lambert Run Coal Co. ». B.
SO R ER 4 25SETR IS
377 259, 524

La Motte ». United States,
254 U. S. 570

Landers w. Felton, 73 Fed.
311

Lane ». Mickadiet, 241 U. S.
201 244, 559

LaRoque w». United States,

357
579

194
451

239 U. S. 62 196
Lau Ow Bew . United
States, 144 U. 8. 47 360, 579

Law w». United States, 266
U. 8. 494

Leavenworth &e R. R. Co. v.
United States, 92 U. 8.
733 206

Lee ». Chesapeake Ry., 260
U. S. 653 365, 366, 367

Lehigh Valley Coal Co. ». Di-
rector General, 69 I. C. C.
535

Lehnen v». Dickson, 148 U. S.
71 356, 357

Lemke v, Farmers Grain Co.,
268 U. S. 50

Lemley ». Dobson-Evans Co.,
243 Fed. 391

Lewin ». Folsom, 171 Mass.
188

Leyner Eng. Works v. Mo-
hawk Leasing Co., 193 Fed.
745

Lias v. Henderson, 44 L. D.
542 546

Lion Bonding Co. v. Karatz,
262 U. 8. 77

Littlefield v. Perry, 21 Wall.
205

Logan ». Davis, 233 U. S.
613

London TIndemmity Co. v.
Smoot, 287 Fed. 952

Loom Co. v. Higgins, 105
U. 8. 580

Looney v. Crane Co., 245
U.S. 178

100569°—26——11r

356

471

554
399 |
490

149

441

506

205

361
401 |
435

XXXIII
Page.

Louisiana . Garfield, 211
U. 8. 70 205, 206

Louisiana ». Mississippi, 202
WS 308

Louisiana ». Texas, 176 U.S.1 95

Louisiana & P. B. Ry. Co. v.
United States, 257 U. S.
114

Louisiana Nav. Co. ». Oyster
Com., 226 U. S. 99

Louisville & Nashville R. R.
Co. v. Mottley, 219 U. S.
467

Louisville & Nashvilie R. R.
Co. ». United States, 238
U.8.1

Louisville & Nashville R. R.
v. United States, 267 U. S.
395 331, 338

Louisville Bedding Co. wv.
United States, 269 U. 8.
533

Louisville Ferry Co. v. Ken-
tucky, 188 U. S. 385

Los Angeles Switching Case,
234 U. S. 294 277

Lowry v. Hert, 200 Fed. 876 504

Lund ». Chicago &e. Ry. Co.,
78 Fed. 385

Luria ». United States, 231
U.S8.9

Macon Grocery Co. ». Atlan-
tic Coast Line, 215 U. S.

295

625

519

294

628
80

451
578

501 365, 366
Maddox ». Burnham, 156
U.S. 544

547
Manhattan Ry. Co. ». Gen.

Elee. Co., 226 Fed. 173 149
Manning ». Amy, 140 U. S.

137 449
Manning v. French, 149 Mass.

391 122
Mansfield &e. Ry. Co. .

Swan, 111 U. 8. 379 447
Manufacturers’ Lumber Co.,

In re, 251 Fed. 957 564
Marrs ». Felton, 102 Fed.

775 449,451

| Marsh ». Nichols & Co., 140

U.S.344 503
Martinton ». Fairbanks, 112
U.8.670 356, 357




XXXIV

Page.
Marvin ». Trout, 199 U. S.
212
Marx ». United States, 276
Fed. 295
Maryland ». Soper, 270 U. S.
9

626
575

450

Maryland v. West Virginia,
217 U.S. 1

Maryland Rail Co. v. Taylor,
231 Fed. 119

Mason ». United States, 17

308
564

Wall. 67 377
Matarazzo wv. Hustis, 256
Fed. 882 441,450

Mayer ». Denver &c. R. R.
Co., 41 Fed. 723
Mayor 2. Ind. Steam-Boat

449

Co., 115 U. 8. 248 449
McCain v. Des Moines, 174
U. 8. 168 635, 636

McClain ». Ortmayer, 141
U. S. 419 401
McCoach ». Minehill &e.

456
559

R. R. Co., 228 U. S. 295

McCurdy ». United States,
264 U. S. 484

MecDonald ». Oregon R. R. &
Nav. Co., 233 U. S. 665

McLean v. Foster, 2 L. D.
175

Memphis ». Brown, 94 U. 8.
715

Mercantile Trust Co. v. Ka-
nawha &e. Ry. Co, 39
Fed. 337

Merritt ». American Barge

635
546
154

451

Co., 79 Fed. 228 617
Met. Life Ins. Co. v. New Or-
leans, 205 U. S. 395 80

Meyer v. Nebraska, 262 U. S.
390

Meyer »v. Northern Pac. Ry.
Co., 31 L. D. 196

Meyer v. Pacific Mail S. S.
Co., 58 Fed. 923

Miles ». Int. Hotel Co., 289
1. 320

Mille Lac Chippewas v.
United States, 51 Ct. Cls.
400

Miller ». Bonding Co., 257
U. 8. 304

415
546
259
423

199
361

TABLE OF CASES CITED.

Page.

Miller ». Davis, 52 Colo. 485
444

Miller ». Insurance Co., 12
Wall. 285 356

Miller ». Le Mars Nat. Bank,
116 Fed. 551 449

Miller ». Lumber Co. 98
Mich. 163 444

Miller ». Miloslowsky, 153 Ia.
135 423

Miller v. United States, 11
Wall. 268 227

Miller ». Wilson, 236 U. S.
373

Miller Electrical Co., In re,
111 Fed. 515

Minneapolis &ec. R. R. Co. v.
Peoria Ry. Co,, 68 I. C. C.
412

Minnesota v. Hitchcock, 185
U.8.373 58,210

Minnesota Co. ». St. Paul
Co., 2 Wall. 609

Minnesota Rate Cases, 230
U. S. 352 94, 96,410

Missouri ». JIowa, 7 How.
660

Missouri ». Kansas Gas Co.,
265 U. S. 298

Missouri ex rel. Tel. Co. v.
Pub. Ser. Comm., 262 U. S.
276 627

Missouri, K. & T. Ry. Co. v.
Haber 169 U. S. 613

M1ssour1 K. & T. Ry. Co. .
Kan. Pac. Ry. Co., 97 U. S.
491

Missouri, K. & T. Ry. Co. v.
Roberts 152 U. 8. 114

Missouri, K &T.P. Ry. Co.
. Harrlman 227 U.S. 657 520

Missouri Pac. R. R. Co. v.
Ault, 256 U. S. 554 282, 566

Missouri Pac. R. R. Co. v.

416
565

582

117

308

554

95

205

206

Grocery Co., 268 U. S.
366 292
Missouri Pac. R. R. Co. v.
Tarabee Mills, 211 U. S.
612 102
Missouri Pae. R. R. Co. v.
Stroud, 267 U. S. 404 101




TABLE OF CASES CITED.

Page.

Missouri Pac. R. R. Co. v,

United States, 56 Ct. Cls.

341

Mitchell ». United States, 267

U.S.341 285, 486
Mobile, ete. R. R. v. Turnip-

seed 219 U. S. 35 240
Mollan ». Torrance, 9 Wheat.

586

56

323

537

Montello, The, 20 Wall. 430

Montoya . Gonzales, 232
U.8.375

Moore v. Dempsey, 261 U. S.
86

313

426

Morewood w». Enequist, 23
How. 491

Morgan’s ete., S. S. Co. v.
Louisiana, 118 TU. 8. 455

Morse v. United States, 270
U. 8. 151

Mosely v. Torrence, 71 Cal.
318

Motion Picture Co. v. Uni-
versal Film Co., 243 U. S.
502 507

Mudarri, In re 176 Fed. 465 577

Mudd ». Drainage Dist., 117

259

95
105
546

Ark. 30 47
Munger Vehicle Co., In re,
168 Fed. 910 563

Municipal Securities Corp. .
Kansas City, 246 U. S. 63 636

Muskrat ». United States,
219 U. S. 346 576

Naceskid Chain Co. v. Per-
due, 1 Fed. (2d) 924

Nallé% v. Oyster, 230 U. S.

Natches Chamber of Com-
merce ». La. & Ark. Ry.
Co, 52 I. C. C. 105

Natl. Bank wv. Mechanic’s

- Bank, 94 U. S. 437 169

Natl. Lead Co. ». United
States, 252 U. 8. 140 251

Nz%%aska, Ex parte, 209 U. S.

Nelson ». Northern Pac. Ry.
Co., 188 U. 8. 108

New England Divisions Case,
261 U. S. 184

New Hampshire ». Louisiana,
108 U. 8. 76

399
358

470

29
546
277
193

XXXV

Page.

New Haven R. R. Co. v. In-
terstate Commerce Comm.,

200 U. S. 361 519
New Marshall Co. v. Mar-

shall Engine Co., 223 TU. S.

473 504
New Mexico v. Colorado, 267

U. S. 30 308
New Orleans v. New Orleans

Water Co., 142 U. 8. 79 631
New Orleans v. Paine, 147

[SEZ6 577
Newton v. Consol. Gas Co.,

258 U. S. 165 627
New York v. Bleecker St.

R. R. Co., 178 Fed. 156 452
New York ». United States,

257 U. 8. 591 469, 475
New York v. United States,

31 Ct. Cls. 276 169
New York, &c. R. R. Co. v.

Pennsylvania, 153 U. S.

628 435
New York Trust Co. v. De-

troit Ry. Co., 251 Fed.

514 169
Niles Pond Co. w. Iron

Moulders’ Union, 254 U. S.

77 451
Noble ». Massachusetts Ben.

Assn., 48 Fed. 337 449
Nock ». United States, 2 Ct.

Cls. 451 486
Nominsky v. New York, &e.

R. R. Co., 239 Mass. 254 566
Norris ». Jackson, 9 Wall.

125 356, 357
North Dakota ». Minnesota,

263 U. 8. 365 193
North Dakota ». Minnesota,

263 U. S. 583 319

Northern: Central Ry. .
United States, 241 Fed. 25 524
Northern Pac. Ry. Co., Re,

P. U. R. 1920F 33 475
Northern Pac. R. R. Co. ».
Amacker, 175 U. S. 564
546, 547
Northern Pac. Ry. Co. .
Boyd, 228 U. S. 482 446
Northern Pac. R. R. Co. v.
Grimes, 24 L D. 452 546 -




XXXVL
Page.-
Northern Pac. Ry. Co. v.
Houston, 231 U. S. 181 547

Northern Pac. Ry Co: 0
North Dakota, 250 U. 8.
135 282

Northern Pae. Ry. Co. w.
Solum, 247 U. 8. 477 272

Northern Pac. Ry. Co. v.
United States, 227 U. S.
355 196

Northern Pac. Ry. Co.
Washington, 222 U S. 370 101

Northern Pac. Ry. Co. ».
Wass, 219 U. S. 426 547

Norton v. Larney, 266 U. S.

511 447, 459, 460

Norton ». Whiteside, 239 U.

S. 144 635, 636

O’Brien ». Chamberlin, 29 L.
D. 218 546

Ohio Railroad Comm. w.
Worthington, 225 U.S. 101 554

Ohio Tax Cases, 232 U. S.
576

Oklahoma, 220
U. S. 191 29

Oklahoma v. Texas, 258 U. S.

574 56

Okla. Gas Co. v. Russell, 261
U. S. 290 592

Old Settlers ». United States,
148 U. 8. 427

Old Settlers v. United States,
27 Ct. Cls. 1 479, 487

Operation of lines by Coal
River & Eastern Ry. Co,,
94 1. C. C. 389

Oregon & Cal. R. R. Co. v.
United States, 189 U. S.
103

Oregon & P. R. R. Co. ». For-
rest, 128 N. Y., 83

Oregon-Washington R. R. Co.
v. United States, 255 U. S.
339

Ozawa v. United States, 260

388
Ex oparte,

479

272

547
444

331

(UES S 360, 574
Pace v. Burgess, 92 U. S.
372 630

Pacific Tel. Co. ». Kuyken-
dall, 265 U. S. 196 589, 592

Palmetto Fire Ins. Co. .
Beha, 13 Fed (2d) 500 436

TABLE OF CASES CITED.

Page.
175
579

Paquete Habana, The,
U. 8. 677
Park Square Auto Sta., Ex

parte, 244 U. 8. 412 29
Parker v. Ormsby, 141 U. S.

81 450
Pawhuska v. Pawhuska Oil

Co., 250 U. S. 394 390
Payne v. New Mexico, 255

U. 8. 367 542
Peck v. Lowe, 247 U. 8. 165 630
Pederson ». United States,

253 Fed. 622 361
Pendleton ». Lutz, 78 Miss.

322 451
Pennsylvania ». West Vir-

ginia, 262 U. S. 553 554
Pennsylvania Co. v». United

States, 236 U. S. 351 204
Penna. Coal Co. ». Mahon,

260 U. S. 393 410
Penna. Gas. Co. v. Pub. Ser.

Comm., 252 U. S. 23 554

People ». Dennett, 276 Il
43

83
People v. Weiner, 271 111,74 413
People ex rel. Goldsmith v.
Travis, 219 N. Y. 589
People ex rel. Goldsmith v.
Travis, 167 App. Div. 475 120
People’s Bank w». Calhoun,
102 U. S. 256 449
People’s Bank v. Goodwin,
162 Fed. 937 32
Peoria Ry. Co. ». United
States, 263 U. S. 528 2o)R
527,581, 584
Pepper ». Rogers, 128 Fed.
987

Clo®isgl
264 U. &

120

452

Perkins-Campbell
United States,
213

Person v. Watts, 184 N. C.
499

Phillips ». Ballinger, 27 App.
D.C.46 123

Piedmont Coal Co. ». Sea-
board Fisheries Co., 254

349
83

RS 632
Pierce Oil Co. v. Hope, 248

U.S. 498 242
Pintsch Compressing Co. 2.

Bergin, 84 Fed. 140 577




TABLE OF CASES CITED.

Page.

Pipe Line Oil Co., In re,

289 Fed. 698 564
Pitkin ». Cowen, 91 Fed.

599 451
Pollock, In re, 257 Fed. 350 576

Ponzi ». Fessenden, 258 U.S.
254

Potts ». Wallace, 146 U. S.
689

Powell ». Commonwealth, 114

627
564

Pa. St. 265 414
Powell v. Pennsylvania, 127
U.8.678 413,414
Prendergast ». N. Y. Tel.
Co., 262 U. S. 43 592
Prigg v. Pennsylvania, 16
Pet. 539 345

Prinz Adalbert, The, Br. &
Col. Prize Cases 70
Public Service Comm. ». Ala-
amal e Ry G o2 3,
L CRC ], 470
Public TUtilities Comm. .
Landon, 249 U. S. 236 554
372

225

Pullman Co. ». Pennsylvania,

141 U. S. 18
Purity Extract Co. ». Lynch,

226 U. S. 192 242,415
Quong Wing ». Kirkendall,

223 U. S. 59 410,414
Rahrer, In re, 140 U. 8. 545 471
Railroad Comm. ». C. B. &

5(%.3 RSR N Cors 25 7 e S;

Railroad Comm. ». Southern
Pacific Co., 264 U. 8. 331
Railroad Co. ». Bradleys, 7

Wall. 575
Railroad Co. v. Hughes, 94
Miss. 242
Railroad Co.
Wall. 357
Railroad Co.
Wall. 176
Railroad Co.
Wall. 272
Ralxll?roads, Re, P. U. R.1920F

277

278
154

423
v. Lockwood, 7

422
v. Reeves, 10

422
v. Schurmeir, 7

: 475
Railroads, Re, P. U. R. 1920F
33 475

356

Rajmond v. Terrebonne Par-
ish, 132 U, S. 192

XXXVII

Page.

Rasmussen ».Idaho, 181 U.S.
198

Rates, ete., of New York
Cent. R. R. Co., 59 1. C. C.
290

Rates, etc., of Peoria Ry. Co.
at Peoria, 111,93 1. C.C. 3

Rawlins v. Georgia, 201 U. S.
638

Raymond w». Chicago Trac-
tion Co., 207 U. S. 20 434

Realty Holding Co. ». Don-
aldson, 268 U. S. 398 447,460

Red Cross Line w». Atlantic

95

475
586
635

Fruit Co., 264 U. S. 109 259
Reed v. Insurance Co., 95
U.8.23 328

Reichert Line ». Long Island
Const. Co., 287 Fed. 269
Reid ». Colorado, 187 U. S.
137 95,99, 100
Remington Auto. & Motor
Co., In re, 153 Fed. 345
Renville, Matter of, 46 App.
Div. 37

Rhode Island ». Massachu-
setts, 4 How. 591

Rice ». Minnesota &e. R. R.
Co., 1 Black 358

Rice v. Sioux City &ec. R. R.
Co., 110 U. S. 695

Richard Winslow, The, 71
Fed. 426

Robbins ». Cheek, 32 Ind.
328

Robertson v. Cease, 97 U. S.
646

Robertson ». R. R. Labor
Board, 268 U. S. 619

Roe, Ex parte, 234 U. S. 70

Rogers v. Peck, 199 U. S.
425

Rogers Loco. Works v. Emi-
grant Co., 164 U. S. 559

Rooker ». Fidelity Trust Co.,
261 U.S. 114

259

563
605
308
208
203
259
169
447

582
29

579
203

633

9 | Rooker . Fidelity Trust Co.,

263 U. S. 413

Rosenbaum ». Insurance Co.,
37 Fed. 724

Ross ». Day, 232 U. 8. 110

Rothschild », Matthews, 22
Fed, 6

633

116
138

450




XXXVIH TABLE OF CASES CITED.

Page.
Rouse ». Hornsby, 161 U. 8.
588 441
Royal Arcanum v. Green, 237
U.S.531 628
Ruppert ». Caffey, 251 U. S.
264 242
Rutledge Timber Co. v. Far-
rell, 255 U. S. 268 542

Sage v. Hampe, 235 U.S.99 465
St. Louis v. Telegraph Co.,
166 U. S. 388 356, 357
St. Louis Compress Co. v.
Arkansas, 260 U. S. 346 436
St. Louis Grain Co. v. United
States, 191 U. 8. 159 143
St. Louis, K. & S. R. R. Co.
2. United States, 267 U. S.

346 282
St. Louis Railroad v. United
States, 267 U. S. 346 349

St. Louis 8. W. Ry Co. v.
United States, 245 U. S.

136 203 |

St. Paul &e. Ry. Co. v. Dono-
hue, 210 U. S. 21 547, 549, 550

StErRauls&esl Ry# s Cox !
Phelps, 137 U. S. 528 541

St. Paul & Pac. R. R. Co. ».
Northern Pacific R R., 139

U.S. 1 205
Salem Trust Co. ». Finance
Co., 264 U. S. 182 449
Salinger ». Loisel, 265 U. S.
224 576
Savage v. United States, 92
U.S. 382 377
Schaff ». United States, 59
Ct. Cl. 318
Schell’s Exrs. ». Fauche, 138
U.S. 562 205
Schlesinger v. Wisconsin, 270
U.S.230 415,416
Schollenberger v». Pennsylva-
nia,, 171 U. S. 1 414
School Dist. ». Cross, 7 Fed.
(2d) 491 449
Schulenberg ». Harriman, 21
Wall. 44 205
Schwab v. Berggren, 143 U. S.
442 627

Scott v. Carew, 196 U. S.
100 206

Page.

Scott v, Choctaw R. R. Co.,

112 Fed. 180

449

Scott. v. ! Lattig, 227 U. 8.

229

55

Scovill ». Thayer, 105 U. 8.

143

565

Seaboard Ry. Co. v. United

States, 254 U. S. 57

294

Seacord v. Talbert, 2 L. D.

184

546

Seattle v. Ore. & Wash. R. R.

Co., 255 U. S. 56

55

Selig ». Hamilton, 234 U. S.

652

564

Shafer ». Farmers Grain Co.,

268 U. S. 189

554

Shaffer v. Carter, 252 U. S.
37 373, 388, 589
Shaw ». Railroad Co., 100

U. 8. 605

619

Shearing ». Trumbull, 75 Fed.

33

451

Shepard, Estate of, 184 Wis.

88

Shinney 2. North American

Savings Co., 97 Fed. 9

451

Shively ». Bowlby, 152 U. S.

1

55

Shoshone Mining Co. v. Rut-

ter, 177 U. S. 505

459

Shulthis ». MecDougal, 225
U. S. 561 460, 635, 636
Simmons Coal Co. ». Doran,

142 U. 8. 417

446

Sims ». Roy, 4 App. D. C.

496

423

Singer Sewing Machine Co. v.

Benedict, 229 U. S. 481
235 U. 8. 107

388
435

3 Sioux Remedy Co. v. Cope,

Slater, Ex parte, 246 U. S.

128

29

Small . Rakestraw, 196 U.S.

403

546

Smith ». Adams, 130 U. S.

167

577

Smith, Ez parte, 8 Blackf.
575

395

Smith, Ez parte, 94 U. S.
455

Smith ». Gale, 144 U. 8. 509

449
313

Smith-Porter Co. v. Rohde,

257 U. 8. 469




TABLE OF CASES CITED.

Page.

Smoot’s Case, 15 Wall. 36 253

Smyth ». Ames, 169 U.S.466 388

Smyth v. Asphalt Belt Ry.
Co., 267 U. 8. 326 274

South Boston Iron Co. .
United States 118 U. S. 37 143

Southern Minn. Ry. Co. v.
St. Paul &c. R. R. Co., 55
Fed. 690

Southern Pae. Co. v. Bogart,
250 U. S. 483

Southern Ry. Co. ». Puckett,
244 U. 8. 571

Southern Ry. Co. v. Reid, 222
U. 8. 424

Southern Ry. Co. v. United
States, 222 U. 8. 20

Southwestern Transp. Co. v.
Pittsburg Coal Co., 42 Fed.

619
446

632
101

628

920 259
Spencer ». Duplan Silkk Co.,
191 U. S. 526 635, 636

Sperry Oil Co. ». Chisholm,

XXXIX

Page.
Steam Railroads, Re P. U. R.

1920F 7 475
Stearns ». Minnesota, 179
RS 223 214

Stearns v. Page, 7 How. 818 349

Stebbins ». Riley, 268 U. S.
137

Stephenson, Estate of, 171
Wis. 452

Stewart ». Barnes, 153 U. S.

240
237

456 168
Stipp Const. Co., In re, 221

Fed. 372 563
Stone v. United States, 164

U. 8. 380 162
Stuart, Petition of, 272 Fed.

938 564

Svor v. Morris, 227 U. S. 524 547

Swearingen v. Sewickley
Dairy Co., 198 Pa. 68

Sweeney v. Irving, 228 U. S.
233

Tappan ». Bank, 19 Wall.

563
423

264 U. S. 488 559 |, 490 81
Spokane Inland R. R. wv. Tarpey v. Madsen, 178 U. 8.
Whitley, 237 U. S. 487 621 | 215 546
Spratt v. Spratt, 4 Pet. 303 577 | Taylor v. Parker, 235 U. S.
Standard Mfg. Co. ». Nat. 42 465
Tooth Co., 95 Fed. 291 504 | Teal v. Walker, 111 U. S.
Standard Oil Co. v. Missouri, 242 _ 358
224 U. S. 270 635 | Tempel v. United States, 248
Stanton ». Embrey, 93 U. S. U. 8. 121 ! 284
548 358 | Tennessee v. Davis, 100 U. S.
Sh 257 32
St%}ﬁng_’ ifftnct St 575 Terzal v. Burke Const. Co.,
State ». District Court, 61 257 U. 8. 529 434
Mont. 427 575 Tei\’gg Co. v. Brown, 258 U. S. o
Stgtéz v. Dunlap, 28 Idaho 3 Texas & Pac. Ry. Co. v.
S LR S Bl e LR W e
StaNterL Inferior Court, 58 | Texas & Pac. Ry. Co. v. Cox,
Al : 4 145 U. 8. 593 441, 451
St%{;;sﬁ 2%‘;)?3“01' Court, 75 578 Texas & Pac. Ry. v. Murphy,
: 111 T. S. 488 154
Stitsi v. Walker, 70 Mont. Texas & Pac. Ry. Co. v.
3 | Rigsby, 241 U. S. 33 628

State, ex rel. Drainage Dist.
v. Hughes, 294 Mo. 1

State Railroad Tax Cases, 92
USG5

State Tax on Foreign Held
Bonds, 15 Wall. 300

48
373
80

Texas Cement Co. v. McCord,
B3 NETSIETS 7 351, 359, 361

Thompson Mfg. Co. v. Rail-
road, 93 W. Va. 3

Tiffany, Ex parte, 252 U. S.
32 29, 576

419




XL TABLE OF CASES CITED.

Page,
Tiger v. Western Investment
Co., 221 U. 8. 286 559
Tilson ». United States, 100
U.S8.43 487
Tisbury ». Vineyard Haven
Water Co., 193 Mass. 196 490
Travellers’ Ins. Co. v. Con-
necticut, 185 U. S. 364 373
Trenton v. New Jersey, 262
U.8.182 390
Troxell v. Del., Lack. & West.
R. R, 227 U.S. 434 617,621
Tua w». Carriere, 117 U. S.
201 469
Turk ». Illinois Cent. R. R.
Co., 218 Fed. 315 449
Turner ». United States, 248
U. S. 354 577
Turner ». Yates, 16 How. 14 357
Turpin v. Burgess, 117 U. S.

504 630
Twining ». New Jersey, 211

(U SHTS 632
Tyler v. Dane County, 289

Fed. 843 83
Uihlein’s Will, In re, 187 Wis.

101 237
Underwood ». Gerber, 149

U.S.224 401
Union Pac. Ry. Co. v. United

States, 67 Fed. 975 619
Union Ref. Tr. Co. v. Ken-

tucky, 199 U. S. 194 80
Union Tank Car Co. ». Day,

156 La. 1071 3LINBT3

Union  Twist  Drill " Co.. v.
United States, 59 Ct. Cls.

909 144
United Gas. Co. v. Hallanan,
257 U. S. 277 554, 555

United States v. Abilene &
Sou. Ry. Co., 265 U. S.
274 583

United States v. Adams, 7
Wall. 463 377

United States ». Amer. Ry.
Exp. Co., 265 U. S. 425 204

United States v. Andrews &
Co., 207 U. S. 228 143

United States v. Axman, 234
U.8.36 253

United States v. Babcock, 250
U.8.328 576

Page.
United States v. Balsara, 180
Fed. 694 575
United States v. Beatty, 232
U.8S.463 461
United States v. Beebe, 127
U.8.338 194, 195
United States ». Bennett, 232
U.S.299 80
United States ». Berdan Co.,
156 U. S. 552 141
United States v. Bowling, 256
U.S.484 244, 559
United States v. Breen, 135
App. Div. 824 575
United States ». Brelin, 166
Fed. 104 575
United States v. Brooks, 10
How. 442 201
United States ». Burlington
CsE IR @ o MOSTRRES

334 205
United States ». Child & Co.,

12 Wall. 232 377
United States ». Cohen, 179

Fed. 834 575
United States v. Cook, 257

U.S.523 486
United States ». Cress, 243

U.8S.316 56
United States v». Daly, 32

App.D.C. 525 575
United States ». Del. & Hud.

Co., 213 U. 8. 366 472
United States v. Des Moines

R. R. Co.,, 84 Fed. 40 619
United States ». Dolla, 177

Fed. 101 575
United States v. Doyle, 179

Fed. 687 575
United States v. Ellicott, 223

U.S. 524 154
United States ». Falk & Bro.,

204 U. 8. 143 251
United States v. Ferreira, 13

How. 40 576
United States ». Fokschauer,

184 Fed. 990 575
United States ». George, 164

Fed. 45 575
United States v. Gerstein, 284

I1l. 174 575
United States v. Ginsberg,

243 U. 8. 472 578




TABLE OF CASES CITED.

Page.

United States v. Gleason, 25
Fed. Cas. 1335

United States v». Gleason, 1

43

Wool C. C. 128 41
United States v. Grant, 110
U.S. 225 486
United States v. Great Falls
Mifg. Co., 112 U. S. 645 284
United States v. Great Falls
Mfg. Co., 124 U. 8. 581 284
United States ». Grimaud,
220 U. S. 506 525

United States v. Hammers,

221 U. S. 220 205
United States v. Hrasky, 240
T11. 560 575

United States ». Illinois Cent.
R.R. Co, 263 U. S. 515 293,

294, 583

United States v. Investment
Co., 264 U. S. 206

United States ». Justice, 14

381

Wall. 535 377
United States ». Koenig Coal
Co., 270 U. S. 512 522
United States v. Koenig Coal
Co., 1 Fed. (2d) 738 116
United States ». Koopmans,
290 Fed. 545 575

United States v. Lenore, 207
Fed. 865

United States ». Louisiana,
127 U. 8. 182

United States ». Martorana,
171 Fed. 397

United States v. Meyer, 241
Fed. 305

United States ». Mille Lac
Chippewas, 229 U. S. 498

198, 215
United States ». Mills, 190

575
214
575
575

Fed. 513 546
United States v. Moser, 266
U. 8. 236 617

United States ». Mulvey, 232
Fed. 513 575
United States ». Nashville
ete, Ry. Co., 118 U. 8.
120 104, 196
United States ». Nat. Exch.
Bank, 214 U. 8. 302 534
United "States ». Ness, 245
U. 8. 319 576, 580

XLI

Page.

United States v. Neugebauer,
221 Fed. 938

United States v. New Orleans

575

Ry. Co., 248 U. 8. 507 194
United States v. New River

Co., 265 U. S. 533 294
United States v. New York

S. 8. Co., 239 U. 8. 88 143
United States ». Noble, 237

U.S. 74 464
United States v. Nopoulos,

225 Fed. 656 575
United States v. O’Brien, 220

U. S. 321 252
United States v». Ojala, 182

Fed. 51 575
United States ». Omaha In-

dians, 253 U. S. 275 138
United States ». Osage

County, 251 U. S. 128 194
United States ». Patten, 226

JRSE525 343
United States v. Pennsyl-

vania R. R. Co., 266 U. S.

191 293
United States ». Peterson,

182 Fed. 289 575
United States v. Poslusny,

179 Fed. 836 575
United States v. Reading Co.,

226 U. 8. 324 434
United States v. Realty Co.,

163 U. 8. 427 284, 486
United States v. Realty Co.,

237 U. 8. 28 456
United States ». Rodiek, 162

Fed. 469 575
United States v. Sanges, 144

U. 8. 310
United States ». Shanahan,

232 Fed. 169 578
United States ». Sing Tuck,

194 U. 8. 161 577
United States v. Smith, 94

WESE214 162
United States v. Stafoff, 260

U. 8. 477 31
United States ». Stock Yards

Co., 167 Fed. 126 355, 356
United States v. Texas, 143

U. 8. 621 195

United States v. Thompson,

98 U. S. 486 196




XLII TABLE OF CASES CITED.

Page.
United States ». Union Stock
Yards, 226 U. S. 286 519
United States ». Village of
Hubbard, 266 U. S. 474 295
United States v. Vogel, 262
Fed. 262 575
United States v. Weitzel, 246
U. 8. 533 251
United States v. Wexler, 8
Fed. (2d) 880 575
United States ». Wilkins, 6
Wheat. 135 141
United States ex rel. Wedder-
burn ». Bliss, 12 App. D. C.

485 123
U.S. F. & G. Co. v. United
States, 209 U. S. 306 3

United States Glue Co. v.
Oak Creek, 247 U. S. 321 630
United Transp. Co. v. N. Y.
& Balto. Transp. Co., 185
Fed. 386 259
Upton ». Tribileock, 91 T. S.
45 444

Utilities Dev. Corp. v. Pitts-
burg &c. Ry. Co., 56 1. C.
C. 694 470
Van Allen ». Assessors, 3
Wall, 573 81
Vandalia Ry. o». United
States, 226 Fed. 713 524
Vicksburg Ry. v. Anderson-
Tully Co., 256 U. S. 408 356,
357
Victor Talking Mach. Co. v.
The Fair, 123 Fed. 424 504
Virginia ». Paul, 148 U. S.

107 28, 29, 30
Virginia ». Rives, 100 U. S.

313 28,29, 34
Virginia ». Tennessee, 148

U. S. 503 308
Von Baumbach ». Land Co.,

242 U. S. 503 456
Vura, In re, 5 Ohio App.

334 575
Wabash R. R. ». Adelbert

College, 208 U. S. 38 117
Wabash Ry. Co. ». United

States, 59 Ct. Cl. 322 3

Wallace v. Glaser, 82 Mich.
190 490

Page.
Wallace v. Weinstein, 257
Fed. 625 564
Walsh ». Brewster, 255 U. S.
536 173
Walton ». United States, 9
Wheat. 651 357,

Ware & Leland ». Mobile
County, 209 U. S. 405 604

Washington ». Dawson &
Co., 264 U. S. 219 65

Washington Securities Co. v.

United States, 234 U.S.76 632
Webb v. Buckelew, 82 N. Y.

555 623
Weiss . Director General,

250 Mass. 12 567
Welch ». Burrill, 223 Mass.

87 83

Wells Bros. ». United States,
254 U. 8. 83
West v. Aurora City, 6 Wall.

139 449
West v. Louisiana, 194 U. S.

258 632
West v. Rutledge Timber Co.,

244 U. 8. 90 542
Western Maid, The, 257 U. S.

419 224
Western Pac. R. R. v. United

States, 59 Ct. CL 67 4

Western Union Tel. Co. v.

Ann Arbor R. R. Co,, 178

U. 8. 239 459, 635, 636
Western Union Tel. Co. v.

Foster, 247 U. 8. 105 435, 554
Western Union Tel. Co. v.

Kansas, 216 U. S. 1 434
Westinghouse Mach, Co. v.

General Elec. Co., 207 Fed.

75 400
Weyerhaeuser v. Hoyt, 219

U. S. 380 542, 547
Wheeler v. McNeil, 101 Fed.

685 444
Whitcomb ». Harris, 90 Me.

206 490
White ». Lee, 3 Fed. 222 504
White ». Rankin, 144 U. S.

628 504, 505, 508
Wilcox v. Jackson, 13 Pet.

498 206
Wilkie, In re, 58 Cal. App.

22 575




TABLE OF CASES CITED.

Page.

Willamette Lumbermen’s Asso.
v. Southern Pac. Co. 51 I.
@, C. 250

Willard ». Dorr, 3 Mason
161 259

Williams ». Southern Pac.
Co., 54 Cal. App. 571 617,621

Wilson ». Oswego Township,
151 U. S. 56

Wilson v, Sandford, 10 How.
99 502, 503, 504, 505, 510, 511

Wilson Cypress Co. v. Mar-
cos, 236 U. S. 635

Winters ». Drake, 102 Fed.
545

Wisconsin Passenger Fares, 59
I.C .C. 391

Wisconsin Railroad Comm. v.
CRBSICFORRFRUCor257
U. 8. 563 469,471,475

Witter ». Rowe, 3 L. D. 499 546

Wood ». United States, 258
U.S. 120 7

Woodmen of America .
Mixer, 267 U. S. 544

470

449

229

451
475

628

XLIIT

Page.

Woolridge v. M’Kenna, 8 Fed.
650

Work v. Louisiana, 269 U. S.
250

Work ». United States ex rel.
Rives, 267 U. 8. 175

Wright ». Roseberry,
U. 8. 488

Wrightsville Hardware Co. v.
Woodenware Mfg. Co., 180
Fed. 586

Wyoming ». United States,
255 U. 8. 489

Xenia Bank v. Lee, 7 Abb.

449

203

486
121

203

452

542

Pre3i2 610
Yarnell ». Felton, 104 Fed.

161 449
NAZ00N 5d5e SR T RS C o g0

Brewer, 231 U. S. 245 636

York v. Washburn, 129 Fed.
564

Young v». Martin, 8 Wall.
354

Yunghauss ». United States,
218 Fed. 168

355
358
575







TABLE OF STATUTES,

Cited in Opinions.

(A) STATUTES OF THE UNITED STATES.

Page,
179() IMar. 26l S LS tate

U R s AR 576

1836 June 15, ¢. 99, 5 Stat.
49 (Michigan Enablintr
TG B e e 208,

301, 302, 303, 304, 307
308 309, 312 314 315.
1837, Jan. 26, c. 6 5 Stat.

TR R Lo i, L) 2 298
1837, July 29, 7 Stat. 536

(Chlppewa Treaty) ...... 196
1838, June 12, c. 101, 5 Stat.

L vy Cogh A Y 302
1840, July 20, c. 54, 5 Stat.

L AL Tl MARAL 302
1841, Sept. 11, c. 25, 5 Stat.

465 ................. 492

1846, Aug 6, c. 89, 9 Stat. 56
(Wlsconsm Enablmg Act). 299,
304, 305, 307, 308, 309,
310 312, 313, 314
1846, Aug. 10 c. 175 9 Stat.
85 § AN S Y 304
1848 May 29, c. 50, 9 Stat.
VI et AWV 299, 305

203 20638219 32128211 3] 214
o e Al A TR 210 211

1851, Feb. 27, c. 12, 9 Stat.
e A TSR 479

Page.
1857, Feb. 26, c. 60, 11 Stat.

1858, May 11, c. 31, 11 Stat.
DR S 55
1860, Mar. 12, ¢. 5, 12 Stat.
i 203, 205, 206, 211
Q2 gans 204, 211,212,213
1862, May 20, c. 75, 12 Stat.
39288 Sarl Al S s IR 545
1864, June 13, c. 173, 13 Stat.
I V5 o0 S T ek 32
1865, Mar. 3, c. 86, 13 Stat.

1866, July 13, c. 184, 14 Stat.
B R 5 e S e e e ks 32
1880, May 14, c. 89, 21 Stat.
Y0 A IBE T R I I o 545
1884, July 4, c. 181, 23 Stat.
5

DRG0 L o Y ot gL ” 122
1887, Feb. 4, c. 104, 24 Stat.
379 (Interstate Commerce
ACH ) S sk e 420
1887, Feb. 8, c. 119, 24 Stat.
388 (General Allotment

NG NI TESE o e Mt T 243
1887, Mar. 3, c. 373, 24 Stat.

P A it O s B o 452
1887, Mar. 3, c. 376, 24 Stat.

(s o s P b AT SRR TE 619
1888, Aug. 13, c. 866, 25 Stat.

433 (Judiciary Aect)...... 365
1889, Jan. 14, c. 24, 25 Stat.

BAZ8 ~parelT e 52, 54,

198, 199, 206, 210, 214, 215
1890, July 2, c. 647, 26 Stat.
209, Sherman Anti-Trust
INCHIES SISO P 604, 607, 608
1890, Sept. 30, c. 1126, 26
SHafil SO sy EVE LIy 493




XLVI TABLE OF STATUTES CITED.

Page.
1891, Feb. 28, c. 383, 26 Stat.
7 QAN el e e 243
1891, Mar. 3, c. 517, 26 Stat.
8265 816 BN 1 T SRR 576
1891, Mar. 3, c. 559, 26 Stat.
I S e Ao B oS o 196
1891, Mar. 3, c. 561, 26 Stat.

1892, Aug. 8, c. 382, 27 Stat.
390 (Homestead Law) ... 542,

547, 548, 549
1893, Mar. 3, ¢. 209, 27 Stat.
A SYLDC Lok szt 481,482

1894, Aug. 13, c. 280, 28 Stat.
278 (Materialmen’s Act).. 351,

358, 359, 360, 361
1894, Aug. 15, c. 290, 28 Stat.
B{01 SN R S SRR el o o 245
1895, Mar. 2, c. 177, 28 Stat.
957 Ty S T 484
1895, Mar. 2, c. 188, 28 Stat.
STOLYS: Mels 2o 461, 463,464
S LT L A et 558
1897, Mar. 2. c. 360, 29 Stat.
(O S Tt e SR o o 0. W 634
1897, Mar. 3, c. 391, 29 Stat
2,
YL S g D 399
Sl o A 400
1897, June 7, c. 3, 30 Stat.
NI el 461, 463, 464
1901, Feb. 6, c. 217, 31 Stat
F00 resused B YN Lol e A2 245
1902, July 1, c. 1375, 32 Stat
TI6%S SHB8Em Sati vl L F v ives o) 484

1903, Feb. 19, c. 708, 32 Stat.
847 (Elkins Act), § 1. 515,
516, 518, 519, 520,

523 524, 526

1903, Mar. 3, c. 994 32 Stat.

ORD T L/ AR s AR aT 484
1905, Feb. 24, c. 778, 33 Stat.

Rt e CEST et e s 351
1906, June 21, c. 3504, 34

Stat: s325k WS 53, 461, 462

1906, June 29, c. 3591, 34
Stat. 584 (Hepburn
Act),

‘Page.
1906, June 29, c. 3592, 34
Stat 0968 N 575, 580
1906, June 30, c. 3912, 34
ARy A5 e B 493, 494
1907, Mar. 1, c. 2285, 34 Stat.
103 ....................
1907, Mar. 2, c. 2564, 34 Stat.
1246 (Criminal Appeals
Act) .................... 343

1912 Aug. 20, c. 308, 37 Stat.
LA R S RV B 96
1913, Oct. 3, c. 16, 38 Stat.
114, § III, B (Tariff Act
(o) -+ U BN ol e O Rt e 344
1913, Oct. 22, c. 32, 38 Stat.
SR e a1y 290, 582
1914, Oct. 15, c. 323, 38 Stat.
730, § 16 (Clayton Act).. 604
1915, Mar. 4, c. 143, 38 Stat.
1062 (War Appropria-
LIS AC) B 142,144
1915, Mar. 4, c. 176, 38 Stat.
1196 (Cummins Amend-
ment).. ..... 420,421, 422, 423
1916, Aug. 23, c. 390, 39 Stat.
GEDIS 2 AN 441,450
1916, Aug. 23, c. 399, 39 Stat.
SR e Bl ] 21,26

TR, - hE - S Lan 106
................... "630

AR ke e 453
1916, Sept. 8, c. 464, 39 Stat.
T e N T 199




TABLE OF STATUTES CITED.

Page.

1917, Mar 4, c. 179, 39 Stat.
IG5 TPt L 96, 103
SRR Srica e P e et S 96
SN T e T B 97
SR e AR R 97
§ i1 SR B R T U 99

...................... 224
1917, Sept. 24, ¢. 56, 40 Stat.
e A B e C Al e 8
1917, Oct. 3, c. 63, 40 Stat.
300, § 1009 (Revenue
AT i S o ek et e, 168, 173
1917, Oct. 6, c. 105, 40 Stat.
398 (War Risk Insur-
ance Act.)
Per e oy T T 180
AT ONTIVErS A0S SEE Tl 179
ST AR 179
Moo S 180
BIAGER-G I N 179

1917, Dec. 26, 40 Stat. 1733. 282
1918, Mar. 21, c. 25, 40 Stat.
451 (Federal Control Act.) 284,

286, 322, 328
AT TR 283, 285
R o St 281, 284, 285
T P 467, 470, 472

1918, May 20, c. 77, 40 Stat.
555
1918, Sept. 24, c. 176, 40 Stat.
965, § 2
1918, Oct. 23, c. 194, 40 Stat.
TSRS ey =L el |
1919, Feb. 24, ¢. 18, 40 Stat.
1057 (Revenue Act of
IOIREyEETE ol Lo s 246
§ 800(a), par. 1.... 248, 249

§ 800(a), par. 2.... 249,250

§ 800(a), par. 3 246,
247,248 249, 250

§ 800(a), par.4. 246,247,249

SRR00 (@), Fpari ds - 75t 249
§ 800(a), par. 6.... 249,250
§ 1000, (a)(l) and (c) 453

1919, Mar. 2, c. 94, 40 Stat.
1272 (Dent Act)

1919, Mar. 3, c. 113, 40 Stat.
1316 478, 485, 486

1919§ i]une 30, c. 4, 41 Stat

494, 496

...............

XLVII

Page.
1919, Oct. 28, c. 85, 41 Stat.
305 (National Prohibi-

tTonRTACH:) S S TN 31
AR NER S S AR = R e 26
Q283 251 27,31

1919, Dec. 24, c. 16, 41 Stat.
SFA GRS BiAp T S 179

1920, Feb. 28, c. 91, 41 Stat.

456  (Transportation
Alets) Sae Bt sR 2,3,4
SN 1 (2P S e 292
SE S S T SRR 292
Lo (B (BRI 292
S0 DM SR b 328
R U RE RER R S 281, 286
SH206= () 22 Tyl SAE e 566
S2005 (A nedla st 567
On 2080108 ) e LRSI 468,
470, 472,473, 475

SHA020/ (L5 id s a e o
525, 526, 527
SEAN2 T S)) 3 Tk AR 70,
272,273, 276, 277, 278
SE4025 (19)Ey SHAae st 272
B HITTh 278
SA02E (20N TIuaN 270
272,273,277, 278, 279

Q. 4025 (22 e s 2

276,277, 278
S 1Pl IR Db Pgie 474
Sy AlG i Fr T 474
Se Al B F RGNV N [ F Y 295
ST o S e 295
S22 S e T N e 474

1920, Mar. 9, c. 95, 41 Stat.
525 (Suits in Admiralty
ACh)enSle ok 5 ATl

1920, June 4, c. 227, 41 Stat.
759, § 24b (Army Re-

223

organization Act)........ 156
1921, Mar. 3, c. 119, 41 Stat.
e O o e A T S A O 559
1921, June 10, c. 18, 42 Stat.
25 RS s3I R SR T 122
1921, Nov. 23, c. 134, 42 Stat.
223, § 5 (Willis-Camp-
bell=Aetif); % stk b 31
1921, Nov. 23, c. 136, 42 Stat.
227,
SP200E(H ) REeh st el 166
SRS o AR o A o 3t B 166
SES00; () Ty SEREHIE 251




XLVIII
Page.
1921, Nov. 23, c. 136, 42 Stat.
227—Continued.
RIS D48 PN G7AN 6 ARG N172
Sl324 8 ()R e S 167
1924, June 2, c. 234, 43 Stat.
2538
3 S0 () ettt oBo h s 251
O O R L - S 119
1924, June 7, c. 235, 43 Stat.
G881 S LA o s oot 5 Aol
1925, Feb. 13, ¢. 229, 43 Stat.
O30 P LA A LG 105,
106, 153, 376, 381, 440,
458, 514, 582
Spl(a) xRt = 633, 634
S R () rh o ¥ P 1 635
SRS sl s e 5,635
I R S T 105, 499
I ()08 6 8 o ootit i s 576
1925, Mar. 3, c. 428, 43 Stat.
105 M el i b it SR B 223
1925, Mar. 4, ¢. 553, 43 Stat.
ITI, n 8 Y vt K 5 B o 179
Constitution. See Index at
end of volume,
Compiled Statutes.
SLOL SR S ey 26
Revised Statutes.
6435 MmN T el | 32
B4 TN Y 353, 355
(RS S PR e 5 ot 29
SI010) Sl i e B A S5 355
SHIOS AR e ey 460
SRLOSKERS. Pl i 153
2R e Y s 545, 578
2PGORN ooyt Iiesits "5y 545
3282k WA Rl Pty 31
3659 btz T e 492
ST A4 N T Ul B A 68,
133,142, 143, 144
e e A 578
AR ORI Er S oy ! 399
AOO0 Srent IS S IS 400
§4023 Aat i nit . 400
Judicial Code
DARLY AT R 244
D4 WO Ra7, e TR 499
QAU A TISI O FONEREE, eE 8
SEOSEASEE By 366, 367, 441
SHBBMER frearr PNy S il

922,26, 27, 28, 29, 30, 31,
32, 34 36, 39, 42, 43, 44,
441, 450,

TABLE OF STATUTES CITED.

Page.
Judicial Code—Continued.
R e Sl 499
§o5 1 Aits P 365, 366, 367, 499
60 i 442 452
SRR ey 8 381, 458, 576
SN BN T L L Bet o) 376
(S I I SaAs b s L R 4,283
SRL75A=AR v SR, 153
R T o e s 487
§ 237 . 419, 625, 626, 632, 633
S8 S AR s
271, 364, 370, 410, 499
SR e S e bl Stk 514
Q288 NP ar Ay A 582
SR I A S S 633
SRR 271, 381, 440, 458
§ 242+, 3,5, 164 247 253 282
(I0X8Y R o o) 3, 153
525 ) Ao, Aietimit RS 120
£ A0 by et o e AN 499
SR2GOINA I RN 410
Penal Code
) A A R 341, 346, 347
ST SRRt RV S 346
Court of Appeals Act...... 576,
578, 579
Criminal Appeals Act... 343,514
D enTYATCTIMIINI Y ICe A4S r 2 ol 348
ElkinsAct.. 516, 519, 520, 524, 525

Federal Employers’ Liability

R e 614, 622
Hepburn Act.......... 420, 515
Interstate Commerce Act... 265,

266, 292
e AR P R EE IR 470
SROR(B) I et i R s 470
SO i o BRI B oy 266
Sk by A s T 584
SIS () o b d bis boa b ad 584
8 5 (7)) 5loko ol 28 i mide & 470
I G R R e 584
8 UG, TermnisSiE Sau s ot 2,3
8T8 ok (B 55 it o o didian 585
Sh7par-u(4)n it 583
Naturalization Act..... 578, 579
80 oo 4050 0000 oPTET Ho 579
SEGENSE T Simati ot 577
SETMENTENS, ASRRgE o S
B oabsosdgs 576, 579, 580
Transportation Act ........ 270,
273, 277, 278, 469, 473,

474 475, 525.




TABLE OF STATUTES CITED.

(B) STATUTES OF THE STATES AND TERRITORIES.

Illinois. Page.
Laws 1915, p. 375...... 413
Towa.
Code, 1924, § 1361

(Wotkmen's Compen-
sation Law).. 613,614, 623

Louisiana.
Constitution.
AT S 3 oA 371
Art. X § 16... 370,371
Art.XIV,§ 12..... 374
§8 7,8... 374

Laws of 1921, Act 109,

S 370,372, 373
R e A st 370
Maryland.
Code of Public Gen.
Laws, Art. 13, § 81... 533
Michigan.
Constitution, 1850...... 310
Constitution, 1908...... 308
1915 Comp. Laws, 133.. 305
1915 Comp. Laws, 209.. 306
Minnesota.
Gen. Stat. 1913, §§ 5523,
5525, 5531, 5553. ... .. 54
Laws 1905, c. 230...... 54
Missouri.
Revised Statutes, 1855,
i 2Tt LTI 46
Revised Statutes, 1919,
SRgORI L' 3 5ot 467, 468
Drainage Laws of 1913,
SRANBEI Aol ety s 46
New Mexico.
Code of 1915, § 2814... 436
§ 2820.... 433,436, 437
Laws of 1921, ¢. 195.... 433
New York.
Laws 1871, c. 365, p. .
PR & oot R e 601

North Carolina.
Consolidated Statutes, §
TSR 555 o S kualtys RIS
Public Laws, ¢. 90, § 6,
sub § 7

100569 °—26——iv

XLIX

Pennsylvania. Page.
Workmen’s Compensa-

tion Act,

SYB 1@t 5 537, 538, 539

SHSOFER L A T 539

Act, June 14, 1923..... 410,

411,412,414

S Bl 4o m 408

SEZE . = e . 409

South Dakota.
Revised Code of 1919,
§§ 8458, 8476........
§§ 8459 8460 8461, 8462,

................

§§ 8464 8467, 8470, 8477. 385
§§ 8463 8464 8467 8470,
§§ 6826, 8464, 8469. . ... 388
Texas.
Gen. Laws 1917, p. 269. 62
RAniel) L 80 Sleediaia i 63
(Workmen’s Compensa-
tion Law of Texas.)
Washington.
Laws of 1921, c. 105,
e TR ) 2 92,93
Wisconsin. :
Laws of 1855, ¢. 210.... 316
Revised Statutes of 1921,
CE72%
STt 0Tt s S Ll 237
S e ey 237
A0 R R 237
SR ISNCIT NS E D3
Revised Statutes of 1925
CW2%
ST INE TRy T8 S, 237
U210 TFIRE - bt s 237
LA B3 % G o s ot 237
Statutes 1919, c. 64ff,
§ 1087-1 .. 236,237,238
§ 1087—2 ...... 236, 237
SR (R7=5 e 237
Laws of 1903,c.44,§ 1.. 236
Laws of 1913, c. 643,
S diyA e M e b 236




L TABLE OF STATUTES CITED.

(C) TREATIES

Page.
1846, Aug. 6, 9 Stat. 871
(Treaty with the Chero-
LEeR) TR s s oo 479, 485, 488
1866, June 19, 14 Stat. 799
(Treaty with Cherokees).. 491
1889, Mar. 2, e. 413, 25 Stat.

TO06EISH 45 TIEER e s 480
T Ria st A S, SR 480
Artaibl e it BT 481

(Treaty with Chero-

kees.)

1854, Sept. 30, 10 Stat. 1109
(Chippewa Treaty) ...... 58

1855, Feb. 22, 10 Stat. 1165
(Chippewa Treaty) ... 58,196

Page,
1863, Mar. 11, 12 Stat. 1249
(Chippewa Treaty) .. 197,208
1863, Oct. 2, 13 Stat. 667
58

(Chippewa Treaty)e......
1864, May 7, 13 Stat.
(Chippewa Treaty) .. 197, 208

1867, Mar. 19, 16 Stat. 719
(Chippewa Treaty)... 197,208
1913, Feb. 25, 38 Stat.
(T i A S RE S 537, 538
AT &SN SRR TR 537




CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT
OCTOBER TERM, 1925.

UNITED STATES ». ST. LOUIS, SAN FRANCISCO
& TEXAS RAILWAY COMPANY.

UNITED STATES v». WABASH RAILWAY COM-
PANY.

APPEALS FROM THE COURT OF CLAIMS.

Nos. 91 and 92. Argued November 16, 1925—Decided January 18,
1926.

1. Transportation Act, 1920, amending par. 3, § 16, of the Interstate
Commerce Act, provides: “All actions at law by carriers subject
to this Act for recovery of their charges, or any part thereof, shall
be begun within three years from the time the cause of action ac-
crues and not after.” Held not applicable retroactively to causes
of action existing at the date of the Transportation Act. P. 3.

2. The Act of June 7, 1924, which further amended par. 3, § 16, of
the Interstate Commerce Act, among other things by adding that
its provisions “shall extend to and embrace cases in which the
cause of action has heretofore accrued as well as cases in which
the cause of action may hereafter accrue,” was not intended to
defeat claims on which suits duly brought were then pending, or
in which judgment had already been entered. Id.

59 Ct. Cls. 322, affirmed.
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AppEaLs from judgments recovered in the Court of
Claims by two railroads for transportation service ren-
dered to the Government.

Mr. Blackburn Esterline, Assistant to the Solicitor Gen-
eral, with whom Solicitor General Mitchell was on the
briefs, for the United States.

Mr. Lawrence H. Cake, with whom Mr. Alex. Britton
was on the brief, for appellee in No. 91.

Mr. F. Carter Pope, for appellee in No. 92.

Messrs. William R. Harr and Charles H. Bates filed a
brief as amict curie, by special leave of Court.

MR. JusticE BrRanDEIS delivered the opinion of the
Court.

These cases, which were argued together, present on

similar facts the same question of law. In each the
railroad had, prior to federal control, rendered to the
War Department transportation service, payment for
which was disallowed by the Auditor. KEach company
commenced suit therefor in the Court of Claims more
than three years but within six years from the time when
the cause of action accrued, and after the lapse of three
years from the enactment of Transportation Act, 1920,
February 28, 1920, ¢. 91, 41 Stat. 456. That Act, amend-
ing paragraph 3 of § 16 of the Interstate Commerce Act,
provides:
“All actions at law by carriers subject to this Act for
recovery of their charges, or any part thereof, shall be
begun within three years from the time the cause of
action accrues and not after.”

The Government defended these suits solely on the
ground that the right to sue had been lost by lapse of
time. It contended that the three-year limitation ap-
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plies to claims against the Government prosecuted in the
Court of Claims, as well as to actions brought against
other shippers in other courts; that it applies to claims
which arose prior to the passage of the 1920 Act; that
the three-year period began at the date when the cause
of action accrued, provided there remained, at the pas-
sage of the Act, a reasonable time before the expiration
of the three years within which suit could have been
brought; and that, in any event, suit on such claims is
barred where, as in the cases at bar, the suit is com-
menced more than three years after the passage of the
1920 Act. In each of these cases judgment was entered
for the plaintiff. Wabash Ry. Co. v. United States, 59
Ct. Cl. 322; see also Schaff, Receiver, v. United States,
59 Ct. CL. 318. An appeal to this Court, under §§ 242
and 243 of the Judicial Code, was taken in each case
before June 7, 1924. :

That a statute shall not be given retroactive effect
unless such construction is required by explicit language
or by necessary implication is a rule of general applica-
tion. It has been applied by this Court to statutes gov-
erning procedure, United States Fidelity and Guaranty
Co. v. United States, 209 U. S. 306; and specifically to
the limitation of actions under another section of Trans-
portation Aect, 1920. Fullerton-Krueger Lumber Co. v.
Northern Pacific Ry. Co., 266 U. 8. 435. There is noth-
ing in the language of paragraph 3 of § 16, or in any other
provision of the Act, or in its history, which requires us
to hold that the three-year limitation applies, under any
circumstances, to causes of action existing at the date of
the Act.

The Government contends that, even if the suits were
not barred by Transportation Act, 1920, they were barred
by the Act of June 7, 1924, c. 235, 43 Stat. 633, which
amended paragraph 3, among other things, by making
the following addition thereto:
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“(h) The provisions of this paragraph (3) shall extend
to and embrace cases in which the cause of action has
heretofore acerued as well as cases in which the cause of
action may hereafter accrue. M
- The Senate and House Reports accompanying the bill
(S. 2704) state that the purpose of the amendment was
to revive claims barred under the existing law as interpre-
ted in Kansas City Ry. Co. v. Wolf, 261 U. S. 133. It is
not to be assumed that Congress intended by that amend-
ment to defeat claims on which suits duly brought were
then pending, or on which, as in the cases at bar, judg-
ment had already been entered below. Compare Herrick
v. Boquillas Land & Cattle Co., 200 U. S. 96.

As we hold that paragraph 3 does not apply to any
cause of action existing at the date of the passage of
Transportation Act, 1920, we have no occasion to con-
sider whether, under any circumstances, it is applicable
to claims against the Government brought in the Court
of Claims pursuant to § 145, Judicial Code. See Western
Pacific R. R. Co. v. United States, 59 Ct. Cl. 67, 81.

Affirmed.

H. E. CROOK COMPANY, INC. ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 122. Argued January 12, 1926.—Decided January 25, 1926.

Where a contract for furnishing and installing heating plants in
buildings to be erected for the Government by other contractors
showed on its face that progress under it would be dependent on
the progress of the buildings, and, though strictly limiting the
time for the contractor’s performance, made no reference to delays
by the Government save as grounds for time extensions to the
contractor; and the contractor therein agreed to accept the con-
tract price in full satisfaction for all work done under the contract,
reduced by damages deducted for its delays and increased or re-
duced by the price of any changes ordered by the Government, and
stipulated that the contract price should cover all expenses of any
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nature connected with the work to be done; held, that the Govern-
ment was not bound to make good losses suffered by the con-
tractor in performing the contract, due to delays in completing
the buildings.

59 Ct. Cls. 593, affirmed.

APppPEAL from a judgment of the Court of Claims deny-
ing a claim for damages due to delay in enabling the
claimant to perform its contract.

Messrs. G. M. Brady and Bynum E. Hinton, with
whom Mr. Julian C. Hammack was on the brief, for
appellant.

Assistant  Attorney General Galloway, with whom
Solicitor General Mitchell and Mr. Joseph Henry Cohen,
Special Assistant to the Attorney General, were on the
brief, for the United States.

Mr. Justice Hormes delivered the opinion of the
Court.

This is an appeal from a judgment of the Court of
Claims, taken under § 242 of the Judicial Code before
that section was repealed by the Act of February 13,
1925, ¢. 229, § 13; 43 Stat. 936, 941. The claim is for
damages due to delay in enabling the plaintiff to per-
form a contract. The Court of Claims held that the
plaintiff waived any claim that it might have had by
going on with the work without protest and without
taking any steps to protect itself. 59 Ct. Cl. 593. The
Government contends that by the terms of the contract
it was not bound to pay damages for delay.

The contract was that the plaintiff should furnish and
install heating systems ‘one in the Foundry Building,
and one in the Machine Shop at the Navy Yard, Norfolk,
Virginia.” It allowed two hundred days from the date
of delivering a copy to the plaintiff for the work to be
completed. A copy was delivered on August 31, 1917,
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making March 19, 1918, the day for completion. But it
was obvious on the face of the contract that this date
was provisional. The Government reserved the right
to make changes and to interrupt the stipulated con-
tinuity of the work. Wells Brothers Co. v. United States,
254 U. S. 83, 86. The contract showed that the specific
buildings referred to were in process of construction by
contractors who might not keep up to time. ‘The ap-
proximate contract date of completion for the foundry’
is stated to be March 17, 1918, and that for the machine
shop, February 15, 1918. The same dates were fixed for
completing the heating systems, but the heating appara-
tus had to conform to the structure, of course, so that if
the general contractors were behindhand the heating also
would be delayed. They were behindhand nearly a year.
When such a situation was displayed by the contract it
was not to be expected that the Government should bind
itself to a fixed time for the work to come to an end, and
there is not a word in the instrument by which it did so,
unless an undertaking contrary to what seems to us the
implication is implied.

The Government did fix the time very strictly for the
contractor. It is contemplated that the contractor may
be unknown, and he must satisfy the Government of his
having the capital, experience, and ability to do the work.
Much care is taken therefore to keep him up to the mark.
Liquidated damages are fixed for his delays. But the
only reference to delays on the Government side is in the
agreement that if caused by its acts they will be regarded
as unavoidable, which though probably inserted primarily
for the contractor’s benefit as a ground for extension of
time, is not without a bearing on what the contract bound
the Government to do. Delays by the building con-
tractors were unavoidable from the point of view of both
parties to the contract in suit. The plaintiff agreed to
accept in full satisfaction for all work done under the
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contract the contract price, reduced by damages deducted
for his delays and increased or reduced by the price of
changes, as fixed by the Chief of the Bureau of Yards and
Works. Nothing more is allowed for changes, as to which
the Government is master. It would be strange if it were
bound for more in respect of matters presumably beyond
its control. The contract price, it is said in another
clause, shall cover all expenses of every nature connected
with the work to be done. Liability was excluded ex-
pressly for utilities that the Government promised to
supply. We are of opinion that the failure to exclude
the present claim was due to the fact that the whole frame
of the contract was understood to shut it out, although in
some cases the Government’s lawyers have been more
careful. Wood v. United States, 258 U. S. 120. The
plaintiff’s time was extended and it was paid the full con-
tract price. In our opinion it is entitled to nothing more.

Judgment affirmed.

MANDELBAUM v». UNITED STATES.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 139. Argued January 15, 1926.—Decided January 25, 1926,

Unregistered War Savings Certificates, issued under the Acts of
September 24, 1917, and September 24, 1918, are not payable if
lost, even though an indemnity bond be tendered. P. 9.

298 Fed. 295, affirmed.

ArpeAL from a judgment of the Circuit Court of Ap-
peals affirming the District Court in dismissing the bill
in a suit to recover on lost war savings certificates with
stamps attached.

Mr. Howard L. Bump, with whom Mr. James C'. Hume
was on the brief, for appellant.
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Assistant Attorney General Letts, with whom Solicitor
General Mitchell and Mr. Harvey B. Cox, Special Assist-
ant to the Attorney General, were on the brief, for the
United States.

Mr. Justice HoLmEes delivered the opinion of the
Court.

This is a suit brought in the District Court under its
jurisdiction concurrent with the Court of Claims (Judicial
Code, § 24, Twentieth; Act of March 3, 1911, ¢. 231; 36
Stat. 1087,) to recover on War Saving Certificates with
stamps attached, issued under the Acts of September 24,
1917, c. 56, § 6; 40 Stat. 288, 291; and of September 24,
1918, c. 176, § 2, 40 Stat. 965, 966. The certificates fell
due on January 1, 1923, but were stolen in the preceding
year. They bore the name of the plaintiff or of different
members of his family who had transferred their claim to
him, but they were not registered. The plaintiff offers to
give a sufficient bond of indemnity. The bill was dis-
missed by the District Court and the decree was affirmed
by the Circuit Court of Appeals on the ground that the
right to recover was excluded by the certificates on their
face. 298 Fed. Rep. 295.

The certificates were sheets with blanks for the af-
fixing of stamps issued by the Government for the pur-
pose, face value five dollars each. They were not valid
without one stamp affixed, and there were blanks for
twenty in all, which could be added from time to time
if and when desired. The certificate declared that, sub-
ject to the conditions thereon, the owner named on the
back would be entitled on January 1, 1923, to receive
the amount indicated by the stamps. Among the condi-
tions are provisions for registration and notice that unless
registered the United States will not be liable for pay-
ment to one not the owner; that upon payment the cer-
tificate must be surrendered and a receipt signed by the
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owner; and that upon satisfactory evidence of the loss of
a registered certificate the owner shall be entitled to pay-
ment of the registered amount. We agree with the Circuit
Court of Appeals that these conditions very plainly im-
ported what on January 21, 1918, was embodied by the
Secretary of the Treasury in an authorized regulation, that
unregistered certificates would not be paid if lost. There
was good reason for the condition. The stamps are un-
distinguishable one from another. Therefore they could
be detached and put upon another certificate, and it
would be impossible for the Government to know whether
the stolen stamps that gave the value to the certificate
had been paid or not. The offer of indemnity was illusory,
and the case is not like that of a lost bond. The condition
limited the obligation of the Government to pay and
until it is complied with the plaintiff must put up with
his loss.

Decree affirmed.

MARYLAND v. SOPER, JUDGE. (No. 1)
PETITION FOR A WRIT OF MANDAMUS.

No. 23, Original. Argued December 7, 1925—Decided February 1,
1926.

1. The remedy of mandamus is grantable by this Court, in its sound
discretion, on petition of a State to determine the legality of a
removal of a criminal case from a state to a federal court, under
Jud. Code § 33. P. 28.

2. The propriety of the writ in such cases results from the excep-
tional character of the proceeding sought to be reviewed and the
absence of any other provision for reviewing it; it does not depend
on lack of jurisdiction or abuse of diseretion in the Distriet Court.
Id.

3. Section 33 of the Judicial Code, which authorizes removal to the
District Court of any ecriminal prosecution commenced in any
court of a State against “any officer appointed under or acting
under or by authority of any revenue law of the United States,
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or against any person acting under or by authority of any such
officer, on account of any act done under color of his office or of
any such law, ... ”, applies to prohibition agents (and their
chauffeur) engaged in a quest for an illicit still, under commissions
from the Commissioner of Internal Revenue empowering them to
enforce the prohibition acts and internal revenue acts relating to
manufacture, sale, taxation, etc., of intoxicating liquors. So held
in view of § 5 of the Act of November 23, 1921, (amending the
Prohibition Act,) which kept in force earlier laws and penalties
regarding manufacture, ete., of intoxicating liquors; of Rev. Stats.
§ 3282, forbidding and punishing unauthorized distilling, ete.; and
of § 28, Title II, of the Prohibition Act, extending to officers
enforcing that Act the “ protection” conferred by law for the
enforcement of then existing laws relating to the manufacture, ete.,
of intoxicating liquors. P. 30.

4. In authorizing removal of a prosecution commenced “on account
of 7 any act done by the defendant, under color of his office, ete.,
§ 33 of the Judicial Code, supra, does not mean that the very act
charged, e. g., a homicide, must have been done by him; it is
enough if the prosecution is based on, or arises out of, acts which
he did, or his presence at the place, under authority of federal law,
in the discharge of his official duty. P. 32.

5. In his petition to remove a prosecution, under § 33, supra, the
defendant must set forth all the eircumstances known to him out
of which the prosecution arose, candidly, specifically and positively
explaining his relation to the matter and showing that it was con-
fined to his acts as such officer. P. 34.

6. The petition must aptly plead the case upon which the defendant
relies so that the court may be fully advised and the State may
take issue by a motion to remand. Id.

7. A removal petition setting forth acts done by the petitioners in
performance of their duty as prohibition officers and alleging that
their indictment in a state court is a criminal prosecution on ac-
count of acts alleged to have been done by them at a time when
they were engaged in the performance of their duties as such
officers as so set forth, is insufficient. P. 35.

Mandamus awarded.

PeTITION by the State of Maryland for a writ of man-
damus directing the United States District Judge of
the District of Maryland to remand to the proper state
court an indictment for murder, which had been removed
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to the Distriet Court under the provisions of § 33 of the
Judicial Code. See also the next two cases.

Messrs. Thos. H. Robinson, Attorney General of Mary-
land, and Herbert Levy, Assistant Attorney General of
Maryland, for petitioner.

Mandamus lies from this Court to compel a federal
district court to remand a criminal prosecution to the
state court where it is apparent from the record that the
federal court has no jurisdiction whatever of the case.

It has been broadly asserted that the inferior federal
tribunals have the power to decide whether or not they
have jurisdiction to try a civil cause properly brought
before them, and that such decisions are not open to col-
lateral attack. Ex parte Hoard, 105 U. S. 578; Re Pol-
litz, 206 U. S. 323; Ex parte Nebraska, 209 U, S. 436; Ex
parte Gruetter, 217 U. S. 586; Re Harding, 219 U. S. 363;
Ezx parte Roe, 234 U. 8. 70; Ex parte Park Square Auto-
mobile Station, 244 U. S. 412; Ex parte Riddle, 255 U. S.
450. In the Harding Case, all of the cases upon the sub-
ject were discussed, and the Court announced this general
rule, for civil cases. In doing so, it disapproved and qual-
ified the following: Ex parte Wisner, 203 U. S. 449; Re
Moore, 209 U. S. 490; Re Winn, 213 U. S. 458.

In the Harding Case an exception to the general rule
was recognized as to the power of this Court to utilize the
writ of mandamus to remand a criminal prosecution
“which, if wrong was committed, no power otherwise to
redress than by mandamus existed.” This exception has
been recognized also in Virginia v. Rives, 100 U. S. 313;
Virginia v. Paul, 148 U. S. 107; Kentucky v. Powers, 201
Ui Sy

Petitioner has no remedy by appeal from the order of
the District Court of the United States refusing to re-
mand the case to the state court, for it is well established
that such a review can be had only after final judgment.
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McLish v. Roff, 141 U. S. 661. Should the final judg-
ment be an acquittal, in whole or in part, the State could
not have a writ of error to review it. United States v.
Sanges, 144 U. S. 310. Unless this Court entertains the
petition for mandamus, the State is without any redress.

Removal acts are strictly construed. Blake v. McKim,
103 U. S. 336; Sewing Mach. Co’s. Case, 18 Wall. 553.
No case is subject to removal, which is not by its facts
brought completely within the defined class.

Section 33 of the Judicial Code was passed in conse-
quence of an attempt by one of the States to make penal
the collection by United States officers of duties under
the tariff laws. Tennessee v. Davis, 100 U. S. 257;
People’s United States Bank v. Goodwin, 162 Fed. 937.
Its purpose is to protect the federal officers in the dis-
charge of their official duties, and those who are employed
to act under them ; but, further than providing this neces-
sary protection to the administration of its revenues, the
federal Government is not interested. The statute must
be interpreted with reference to its manifest spirit and
general purpose, and a word or phrage should not be ex-
tended beyond its proper relation to give jurisdiction.
Johnson v. Wells Fargo & Co., 98 Fed. 3; Virginia v. De-
Hart, 119 Fed. 626.

The jurisdiction of the federal court under removal
acts depends upon the statements made in the petition
for removal, verified by the oath of the petitioner. Vir-
ginia v. Paul, 148 U. S. 107; Salem & L. R. Co. v. Boston
& L. R. Co., 21 Fed. 228.

Federal prohibition agents acting under the National
Prohibition Law are not revenue officers and that law is
not a revenue law. Lipke v. Lederer, 259 U. S. 557.
Whether officers enforeing the prohibition law are enti-
tled to remove prosecutions against them in state courts,
under § 33 of the Judicial Code, has never been passed
upon by this Court. The decisions of the lower federal
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courts are not in accord. Oregon v. Wood, 268 Fed. 975;
Morse v. Higgins, 273 Fed. 830; Smith v. Gillian, 282
Fed. 628; Commonwealth v. Bogan, 285 Fed. 668; United
States v. Commonwealth of Pennsylvania, 293 Fed. 931;
Wolkin v. Gibney, 3 Fed. (2d) 960. Section 28, Title II,
of the National Prohibition Act, does not enlarge the
scope of § 33 of the Judicial Code, so as to confer the
right of removal upon federal prohibition agents. Smith
v. Gillian, supra.

The facts, as set out in the amended petition, make it
abundantly clear that the duties which these petitioners
were alleged to have been performing at the time of the
happenings which form the basis of the indictment were
being performed in their capacity as federal prohibition
officers and not as general revenue officers enforcing
“ other revenue statutes.”

The following facts are pertinent: The petitioners deny
they brought about the death of Wenger, or had any
knowledge of who was responsible therefor, or how he, -
Wenger, came to his death. It is nowhere alleged that
the deceased was engaged in the violation of the National
Prohibition Law or any other revenue law at the time
of his decease; or that the agents suspected Wenger of
any such violation; or that Wenger was connected in any
way with any investigation in which the agents allege
they were engaged; or that the homicide was the result of
any act upon the part of the agents to protect themselves
or each other in the discharge of any duty they were per-
forming. The facts alleged do not show what act done by
them under color of their office or any revenue law can
be said to have resulted in the prosecution—not the in-
vestigation they were conducting; nor any act of self-
protection or for the protection of each other; nor any act
in attempting to apprehend the supposed violators of the
National Prohibition Law; nor any act in returning to
Baltimore to report their investigation; nor any act in
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attempting to obtain medical attention for the deceased.
If the prosecution was not on account of any act done
under color of their office or under color of any revenue
law, then it should not have been removed, because it
obviously did not arise on account of any right, title or
authority claimed by them under any revenue law, and
was not commenced against any person holding property
or estate by title derived from any revenue officer, and did
not affect the validity of any revenue law—the other two
classes of prosecutions to which the statute is applicable.

To permit of removal, the prosecution must have arisen
out of an act done under the color of their office or under
the color of a revenue law, unless the statute is construed
to mean that the right of removal is accorded to every
officer of the kind merely by virtue of his office, irre-
spective of the nature of his act or of the circumstances
under which it was committed. Certainly a mere denial
of guilt does not create a presumption that the acts
charged were done under color of his office.

It may be asserted that the construction contended for
by the State would require revenue officers to admit their
guilt or to establish their legal justification for the act
done as a condition precedent to the exercise of their
right of removal. That this argument is fallacious is
apparent from a comparison of § 33 of the Judicial Code
with Revised Statutes, § 753. The latter provides that
the federal courts shall have the power to release by
habeas corpus, persons “in custody for an act done or
omitted in pursuance of a law of the United States.” To
warrant the exercise of this jurisdiction, this Court has
held that it must be established: (1) That, under the
circumstances disclosed, the petitioner for habeas corpus
was acting in pursuance of the law of the United States
and within the scope of his authority as a federal officer;
(2) that his confinement will injure and seriously affect
the authority and operations of the National Govern-
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ment; and (3) that the case was one of extreme urgency
where the federal court having heard the facts believes
that a proper exercise of the discretion vested in it de-
mands the discharge of the prisoner. Drury v. Lewss,
200 U.S.1. See also: Pales v. Paoli, 5 Fed. (2d) 280;
United States v. Weeden, 24 Fed. Cas. 738; In re Marsh,
51 Fed. 277; Castle v. Lewis, 254 Fed. 917; Cunningham
v. Neagle, 135 U. S. 1. It follows that under Rev. Stats.
§ 753, ‘petitioner must establish, inter alia, his innocence
of the crime charged as a condition of his release. The
distinction between the two provisions of the law lies in
the words “wunder color of his office or of any such law.”
The phrase, “ under color ” implies that, for removal, the
officer must establish prima facie, that is to say, he must
set up in his petition, such facts as show affirmatively
that the act upon which the prosecution is grounded was
done in the probable pursuance of his duties or was within
the apparent scope of his authority. When he seeks his
release by habeas corpus he must go further; he must
show that the act was aectually within the scope of his
authority. A review of the cases arising under § 33 of
the Judicial Code shows that, in every instance where
the removal was granted, some specific act under color of
his office or under color of a revenue law, was set forth,
either expressly or impliedly, in the petition for removal.
There was a statement of the act done by the officer,
resulting in his prosecution, which showed prima facie
that the act was done under color of his office. Tennes-
see v. Dawis, 100 U. S. 257; Dawis v. South Carolina,
107 U. S. 597; Illinois v. Fletcher, 22 Fed. 776; Salem &
L. R. Co. v. Boston & L. R. Co., 21 Fed. Cas. 228.

A just interpretation does not authorize a writ of cer-
tiorari upon a statement of the mere opinion of the peti-
tioner and his counsel that the act was done under color
of the office of an agent under the revenue laws of the
United States. Facts, not mere opinions or conclusions of
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law, should be set forth, so that it may appear whether in
judgment of law such a case exists as enables the peti-
tioner to call for removal. Virginia v. Dehart, 119 Fed.
626; Virginia v. Felts, 133 Fed. 85; People’s U. S. Bank v.
Goodwin, 162 Fed. 937. Alabama v. Peak, 252 Fed. 306 is
unsound. Oregon v. Wood, 268 Fed. 975; Smith v. Gillian,
282 Fed. 628; Commonwealth of Massachusetts v. Bogan,
285 Fed. 668.

The removal statute applies only where the act which is
the basis of the action or prosecution has some rational
connection with official duties under a “revenue law,”
and in some way affects the revenue of the Government.
In this case, the amended petition, which sets forth in
detail the facts upon which the petitioners rely, does not
meet the jurisdictional requirements for the removal of
the prosecution, even though this Court may be of the
opinion that in a proper case the removal acts are ap-
plicable to officers such as those deseribed in the petition.

Assistant to the Attorney General Donovan, with whom
Solicitor General Mitchell was on the brief, for respond-
ent.

The five defendants stand on an equal footing, so far

~ as removal is concerned. Davis v. South Carolina, 107 U.

S. 597. They are within the statutory terms: “officers
acting by authority of any revenue law of the United
States,” or “persons acting under or by authority of any
such officer.” Their commissions empowered them to
enforce not merely the National Prohibition Act but also
the internal revenue laws which dealt with intoxicating
liquor. Sections of the Revised Statutes which deal with
the subject of illicit distilling are still presumably in force,
having been revived by § 5 of the Act of November 23,
1921, c. 134, 42 Stat. 222. United States v. Stafoff, 260
U. S.477. And their provisions were clearly applicable to
the circumstances disclosed by this case. The defendants
searching for an illicit still were not acting to enforce the
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National Prohibition Act alone, but equally to enforce the
provisions of the older revenue laws. United States v.
Page, 277 Fed. 459. Their power to make searches and
seizures was derived not only from the National Prohi-
bition Act but also from Rev. Stats. 3166, 3276, 3278, and
3332. Cf. Steele v. United States (No. 2), 267 U. S. 505.

The National Prohibition Act may or may not itself
be a “revenue law” (Lipke v. Lederer, 259, U. S. 557);
and government officers relying on its provisions alone
may or may not be “revenue officers” in the strictest tech-
nical sense. There are provisions in the Prohibition Act
clearly designed for the raising of revenue. The older
provisions of the Revised Statutes, at any rate, are reve-
nue measures under which taxes may still be imposed.
Congress may tax liquors, even though their production
is forbidden. United States v. Yuginovich, 256 U. S. 450.
By the amendatory Act of 1921, (Nov. 23, 1921, c. 134,
42 Stat. 222) Congress has clearly manifested its intention
to do so. United States v. Stafoff, 260 U. S. 477. A com-
mission as a “revenue officer” is not a necessary require-
ment for removal of a prosecution. Dawis v. South Caro-
lina, 107 U. S. 597; United States v. Page, 277 Fed. 459.
Even if they are not themselves “revenue officers,” the
Commissioner of Internal Revenue is such an officer; and
the defendants were clearly “persons acting under or by
authority of” the Commissioner. Prosecutions against
prohibition agents are properly removable, as well as
prosecutions against “revenue officers”.

The “ protection ” extended to prohibition agents by
§ 28 includes the right to seek removal of prosecutions
from the state courts. United States v. Pennsylvania,
293 Fed. 931; Massachusetts v. Bogan, 285 Fed. 668;
Morse v. Higgins, 273 Fed. 830; Oregon v. Wood, 268
Fed. 975. Smith v. Gillian, 282 Fed. 628, and Wolkin v.
Gibney, 3 Fed. (2d) 960, contra. Protection implies the

100569°-—26——2




18 OCTOBER TERM, 1925.

Argument for Respondent. 270U.8.

right to conduct one’s defense in a court where that de-
fense can most properly be made. Massachusetts v.
Bogan, 285 Fed. 668.

The removal provisions of § 33 of the Judicial Code
are the lineal descendants of § 3 of the Force Act of 1833,
directed against Nullification in South Carolina. Act of
March 2, 1883, c. 57, 4 Stat. 632. See the President’s
message on that occasion. Richardson’s Messages and
Papers of the Presidents, vol. IT, p. 610; Debates in Con-
gress, vol. 9, part 1, p. 329. The removal provisions were
designed as a measure of protection to the agents of the
United States. Dawvis v. South Carolina, 107 U. S. 597;
Tennessee v. Dawis, 100 U. S. 257; The Mayor v. Cooper,
6 Wall. 247; Massachusetts v. Bogan, 285 Fed. 668; In re
Duane, 261 Fed. 242; Peyton v. Bliss, Fed. Cas. No.
11055; Findley v. Satterfield, Fed. Cas. No. 4792; State
v. Hoskins, 77 N. Car. 530. ]

The prosecution was removable nothwithstanding the
fact that the defendants did not admit that they had any
part inthekilling. 1In so far as Illinois v. Fletcher, 22 Fed.
776, holds otherwise, it has twice been disapproved in
subsequent decisions. Alabama v. Peak, 252 Fed. 306;
Oregon v. Wood, 268 Fed. 975. The petition need only
'set forth that at the time of the alleged crime the officer
was acting under color of his office or under authority
of the law; and it must allege that the prosecution is for
acts alleged to have been done in the performance of his
duty. It is not necessary for him to disclose before trial
his complete defense to the indictment, nor to adduce
full evidence showing justification of his official acts. It
is enough, in the words of the statute, to show that the
prosecution arises on account of any act done under color
of his office or of any such law. The phrase “ color of
office ” covers a claim which may later turn out to be
groundless, as well as a claim which full investigation
shows to have been well founded. Indeed, the former
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meaning is probably the more usual one. Bouvier, L. D.,
s. v. “ Color of Office ”’; Virginia v. De Hart, 119 Fed. 626;
Griffiths v. Hardenbergh, 41 N. Y. 464; Wilson v. Fowler,
88 Md. 601; McCain v. Des Moines, 174 U. S. 168. The
statute requires only a fair showing that the officer was
acting at the time in the probable course of his duty.
Tennessee v. Davis, 100 U. S. 257.

The decision of the District Court granting the peti-
tion for removal, and denying the motion to remand, was
an exercise of lawful judicial discretion, and can not be
controlled by mandamus. United States v. Lawrence,
Judge, 3 Dall. 42; Ex parte Bradstreet, 8 Pet. 588. Cf.
Ex parte Taylor, 14 How. 2; Ex parte Secombe, 19 How.
9; Ex parte Newman, 14 Wall. 152; Ex parte Cutting,
94 U. S. 14; High, Extraordinary Legal Remedies (3d.
ed.), § 149; In re Rice, 155 U. S. 396; Ezx parte Roe, 234
U. 8.70; Ex parte Slater, 246 U. S. 128; Ex parte Chicago,
Rock Island and Pacific Railway, 255 U. S. 273; Ex parte
Hoard, 105 U. 8. 578; Ez parte Harding, 219 U. S. 363.

An exception may perhaps be recognized with respect
to the removal of criminal causes. And in three cases
this Court has granted mandamus to compel the remand
of criminal cases wrongfully removed from the state
courts. Virginia v. Rives, 100 U. 8. 313; Virginia v. Paul,
148 U. 8. 107; Kentucky v. Powers, 201 U. S. 1. In each
of these cases the petition for removal upon its face clearly
showed that no grounds for removal existed. The record
in each case demonstrated the lack of jurisdiction of the
federal court. On the other hand, where the jurisdiction
of the lower court is doubtful, the remedy by mandamus
will be refused. Ez parte Muair, 254 U. S. 522.

In Virginia v. Rives, 100 U. S. 313, this Court held
that the protection afforded by Rev. Stats. § 641 extended
only to cases where there had been a denial of equal rights
by the law of the State. Denial of equal rights by the
wrongful practice of state officials, (unauthorized by law,)
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furnished no ground for removal. The petition of the
accused negroes, therefore, on its face failed to disclose
any possible ground for removal, and the Circuit Court
had no possible ground for assuming jurisdiction. Ken-
tucky v. Powers, 139 Fed. 452 was very similar.

In Virginia v. Paul, 148 U. S. 107, is the only case where
this Court has granted mandamus to remand a prosecution
against a federal officer. It went upon the ground that no
prosecution had been “ commenced ” at the time removal
was sought. A prosecution for murder in Virginia was
held to be “ commenced,” only by the finding of an in-
dictment, and not by the issuance of a warrant of arrest.
Until the indictment is found, there is no “ prosecution ”
to remove. The Circuit Court was therefore without any
jurisdiction to order removal upon the petition filed in
that case. Not one of those decisions turned upon the
sufficiency of allegations as to the official capacity of the
accused, or as to the fact that the indictment was for a
crime committed in the course of his duty.

In the case at bar it is submitted that the District Court
had ample facts before it upon which to base its assump-
tion of jurisdiction. Upon the amended petition for re-
moval and the motion by the State to quash and remand,
the court was called upon to decide mixed questions of
law and fact. It is submitted that the decision of the
District Court was final. Tennessee v. Davis, 100 U. S.
257; Virgima v. Felts, 133 Fed. 85; Virginia v. De Hart,
119 Fed. 626. If jurisdiction is clear, or even if jurisdiction
is doubtful, mandamus will not lie. In re Cooper, 143
U. 8. 472; Ez parte Muir, 254 U, S. 522.

Mg. Cuier JusTice Tarr delivered the opinion of the
Court.

This is a petition by the State of Maryland for a writ
of mandamus against Morris A. Soper, the United States
District Judge for Maryland, directing him to remand
an indictment for murder, found in the Circuit Court for
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Harford County, Maryland, against four prohibition
agents and their chauffeur, which was removed to the
United States District Court under § 33 of the Judicial
Code, as amended August 23, 1916, 39 Stat. 532, ¢. 399.
The text of the amended section in so far as it is material
here is set out in the margin.*

The indictment, found February 10, 1925, charged as
follows:

“The jurors of the State of Maryland, for the body of
Harford County, do on their oath present that Wilton L.
Stevens, John M. Barton, Robert D. Ford, E. Franklin
Ely, and William Trabing, late of Harford County afore-
said, on the nineteenth day of November, in the year of
our Lord nineteen hundred and twenty-four, at the
County aforesaid, feloniously, wilfully, and of their delib-
erately premeditated malice aforethought did kill and
murder Lawrence Wenger; contrary to the form of the
Act of Assembly in such case made and provided; and
against the peace, government, and dignity of the State.”

*“Sec. 33. That when any civil suit or criminal prosecution is
commenced in any court of a State against any officer appointed
under or acting by authority of any revenue law of the United States
now or hereafter enacted, or against any person acting under or by
authority of any such officer, on account, of any act done under color
of his office or of any such law, or on account of any right, title, or
authority claimed by such officer or other person under any such law,
or is commenced against any persor holding property or estate by
title derived from any such officer and affects the validity of any
such revenue law, or against any officer of the courts of the United
States for or on account of any act done under color of his office or
in the performance of his duties as such officer, or when any civil
suit or criminal prosecution is commenced against any person for or
on account of anything done by him while an officer of either House
of Congress in the discharge of his official duty in executing any order
of such House, the said suit or prosecution may at any time before
the trial or final hearing thereof be removed for trial into the dis-
trict court next to be holden in the district where the same is pend-
ing upon the petition of such defendant to said district court and in
the following manner.”
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The defendants were arrested, and on February 11,
1925, filed a petition in the United States District Court
for the District of Maryland, in which they averred that
they were Federal prohibition agents, except Trabing,
who was their chauffeur, and was assisting them and was
acting under the authority of the Prohibition Director,
and that the aet or acts done by Trabing, as chauffeur
and helper, as well as by the other defendants, at the
time when they were alleged to have been guilty of the
murder of Lawrence Wenger, which charge they all
denied, were done in the discharge of their official duties
as prohibition agents, and as officers of the internal reve-
nue in the discharge of their duty. Thereupon an order of
removal, together with a writ of certiorari, and habeas
corpus cum causae, pursuant to § 33, was made by Judge
Soper of the District Court. On March 12th, the State
of Maryland, by its Attorney General and the State’s At-
torney for Harford County, appeared specially and made a
motion to quash the writ and rescind the order. On the
17th of May, the cause came on for hearing on the motion
to quash, and the defendants having applied for leave of
court to amend the petition, it was granted, and an
amended petition was filed. After setting out the indict-
ment, the third, fourth, and fifth paragraphs of the
amended petition were as follows:

“3. That the acts alleged to have been done by the
petitioner William Trabing are alleged to have been done
at a time when he was engaged in the discharge of his
duties while acting under and by authority of Federal
Prohibition Director Edmund Budnitz and Federal Pro-
hibition Officers Robert D. Ford, John M. Barton, Wil-
ton L. Stevens and E. Franklin Ely, as aforesaid, while
the said officers were engaged in the discharge of their
official duties as prohibition officers in making and at-
tempting to make an investigation concerning a violation
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of the National Prohibition Act and other Internal Reve-
nue Laws and while reporting and preparing to report the
results of said investigation and in protecting himself and
the said officers of the Internal Revenue in the discharge
of his and their duty as set out in Paragraph 4 below.

““4, That the acts alleged to have been done by the
petitioners Robert D. Ford, John M. Barton, Wilton L.
Stevens, and E. Franklin Ely, are alleged to have been
done at a time when they were engaged in the discharge
of their official duties as Federal Prohibition Officers, and
in making and attempting to make an investigation con-
cerning a violation of the National Prohibition Act and
other Internal Revenue Laws, and in reporting the results
of said investigation, and in protecting themselves in the
discharge of their duty as follows:

“That on November nineteenth, nineteen hundred and
twenty-four, your petitioners were directed by Maryland
Federal Prohibition Director Edmund Budnitz to investi-
gate the alleged unlawful distillation of intoxicating lig-
uor on a farm known as the Harry Carver farm situated
approximately three miles from the village of Madonna,
about twelve miles northwest from Bel Air, Maryland,
which said property was then unoccupied. Your peti-
tioners reached the said farm premises shortly after mid-
day on November nineteenth, nineteen hundred and
twenty-four, and discovered there in a secluded wooded
valley and swamp materials for an illicit distilling opera-
tion, to wit, nine empty mash boxes, three fifty-gallon
metal drums, a fifty-gallon condenser, about one thousand
pounds of rye meal in bags, a lighted fire, and men’s work-
ing clothes. Your petitioners thereupon concealed them-
selves in woods and shrubbery nearby the still site and
shortly thereafter became aware of the approach of a
number of men bringing with them a still. Your peti-
tioners thereupon made their presence known to. the men
who were approaching, and the men immediately dropped
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the still and fled; and though your petitioners pursued
them across the fields, no one of the fleeing men was over-
taken or arrested. Thereupon your petitioners returned
to the still site, destroyed the materials before mentioned
which constituted the unlawful distilling plant, and
started to return to their car which had been left some
distance from the still site, for the purpose of returning
to Baltimore to report to the office of the Maryland Fed-
eral Prohibition Director concerning the results of their
investigation, when they discovered a man, whom they
afterwards learned to be one Lawrence Wenger, mortally
wounded and lying beside the path along which they
were walking, some 400 or 500 yards from the still site
and in a direction opposite to that from which the un-
known men had approached and towards which they fled.
Whereupon your petitioners carried the wounded man to
their car and took him to Jarrettsville, Maryland, for
medical treatment, but finding none there available, pro-
ceeded with all speed to Bel Air, where they sought out
in turn Doctors Richardson, Sappington and Archer, with-
out success, and finally placed the said Lawrence Wenger
in charge of Doctor Van Bibber, who pronounced him
dead. Your petitioners then, acting under the advice of
the said Doctor Van Bibber, removed the body of the
said Lawrence Wenger to the undertaking establishment
of Dean and Foster in Bel Air. Your petitioners then
proceeded to the State’s Attorney’s office in Bel Air and
related the facts aforesaid to the State’s Attorney; where-
upon, on being informed by them that your petitioners
Robert D. Ford, John M. Barton, Wilton L. Stevens, and
E. Franklin Ely were prohibition officers and that your
petitioner William Trabing was employed by the Federal
Prohibition Director as their chauffeur, they were placed
under arrest by the sheriff of Harford County at the in-
stance of the State’s Attorney and were confined in the
Harford County jail until the following morning, Novem-
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ber twentieth, nineteen hundred and twenty-four. On
the morning of November twentieth, nineteen hundred
and twenty-four, your petitioners were taken by the
Sheriff and State’s Attorney, in company with a number
of men who that afternoon served upon the coroner’s jury
mentioned in the indictment, and in company with two
Baltimore city police headquarters detectives, to the scene
of their investigation of the previous day. They related
the facts concerning their investigation of the unlawful
distilling operation and their finding of the said Lawrence
Wenger on November nineteenth, and then and there
went over the scene of the said occurrences, relating freely
and without reservation the events which took place
November nineteenth, in accordance with their duty as
investigating and reporting officers of the Federal Gov-
ernment and in compliance with their duties as Federal
Prohibition Officers. Likewise on the afternoon of No-
vember twentieth your petitioners were called before the
coroner’s inquest heretofore deseribed in the indictment,
and freely and without reservation in accordance with
their duty as investigating and reporting officers of the
Federal Government and acting under the direction of
the Maryland Federal Prohibition Director, related the
facts aforementioned. And thereupon they were again
placed in the Harford County jail and held for action of
the Harford County Grand Jury until their release on bail
upon the evening of November twentieth, nineteen hun-
dred and twenty-four, at the instance of the United States
Attorney for the District of Maryland acting on their
behalf.

“5, That the said criminal prosecution was commenced
in the manner following:

“A presentment against your petitioners was returned
in the Circuit Court for Harford County, February ninth,
nineteen hundred and twenty-five, following which pre-
sentment the State of Maryland, by the State’s Attorney
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for Harford County, prosecuted and sued forth out of the
Circuit Court for Harford County a writ of the State of
Maryland of Capias Ad Respondendum against your peti-
tioners, to which there was no return by the Sheriff of
Harford County, whereupon the indictment heretofore set
forth was returned.

“The said indictment is now pending in the Circuit
Court for Harford County and is a criminal prosecution
on account of acts alleged to have been done by your
petitioners at a time when they were engaged in the
performance of their duties as Federal Prohibition Officers
and chauffeur for Federal Prohibition Officers as set forth
in the aforegoing paragraphs.

“W herefore, your petitioners pray that the said suit
may be removed from the Circuit Court for Harford
County, aforesaid, to this Honorable Court, and that
writs of certiorari and habeas corpus cum causa may issue
for that purpose pursuant to the statute of the United
States in such case made and provided. (U. S. Com-
piled Statutes, Sec. 1015, being Judicial Code, Sec. 33, as
amended Act August 23, 1916, c. 399; Prohibition Act,
Title I, Section 23.)”

A motion to quash the amended petition, April 11, 1925,
was based on the ground, among others, that the allega-
tions of the amended petition did not disclose a state of
facts entitling the defendants to have the writ issue, or
to have the charge against them removed. On May 5,
1925, Judge Soper denied the motion to quash, and
directed that the order of court removing the indictment
be ratified and confirmed. On the same day, the follow-
ing stipulation was entered into by the parties:

“It is stipulated by and between the parties hereto
that Robert D. Ford, John M. Barton, Wilton L. Stevens
and E. Franklin Ely, during the month of November, in
the year 1924, and prior to said time, and at the time of
the matters and facts charged in the indictment in the
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Circuit Court for Harford County, were Federal Prohi-
bition Officers, holding a commission under the Commis-
sioner of Internal Revenue, and countersigned by the
Federal Prohibition Commissioner, in the form following,
that is to say:

“Bhisicentifiesithate s =G b s i is hereby, em-
ployed as a Federal Prohibition Officer to act under the
authority of and to enforce the National Prohibition Act
and Acts supplemental thereto and all Internal Revenue
Laws, relating to the manufacture, sale, transportation,
control, and taxation of intoxicating liquors, and he is
hereby authorized to execute and perform all the duties
delegated to such officers by law.’

“And that William Trabing was, at the time of the
acts alleged in the indictment in the Circuit Court for
Harford County, a chauffeur of the Reliable Transfer
Company, engaged and employed by Edmund Budnitz,
Federal Prohibition Director of the State of Maryland,
in the capacity of chauffeur for the Prohibition Agents
above named.”

The State of Maryland applied to this Court for leave
to file its petition for mandamus, in which it set forth
fully the facts as above stated, including, as exhibits, the
petition for removal, the amended petition for removal,
its motion to quash, the stipulation, and the orders of
the District Court. This Court, granting leave, issued
a rule against Judge Soper to show cause why the writ
of mandamus should not issue in accordance with the
prayer of the State.

Judge Soper, in his answer to the rule, recited the facts
of the record as already given, said that the District Court
was of opinion that the petitioners were entitled to re-
moval under § 33 of the Code as revenue officers, or,
if not as revenue officers, as agents of the Commis-
sioner by virtue of § 28 of the National Prohibition
Act; that a prosecution had been commenced against the
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petitioners on account of acts done under color of their
office and of the revenue and prohibition laws of the
United States, notwithstanding that the petitioners did
not admit having caused the death of Wenger, and that
it had adjudged that it possessed ample jurisdiction to
order the removal and to try the case; and he therefore
asked that the rule be discharged and that the petition
of the State be dismissed.

It is objected on behalf of the respondent that this is
not a proper case for mandamus; that whether the facts
averred in the amended petition come within the require-
ment of § 33 of the Judicial Code is a question within the
regular judicial function of the District Court to decide,
and that this Court should not interfere thus prematurely
with its exercise.

Virginia v. Rives, 100 U. 8. 313, Virginia v. Paul, 148
U. S. 107, and Kentucky v. Powers, 201 U. S. 1, were
cases in which criminal prosecutions by a State, removed
to a federal court under asserted compliance with federal
statutes, were ordered remanded by writ of mandamus.
The Attorney General of Maryland relies on them to show
‘that the writ may issue to test the legality of the removal
in all eriminal cases. On behalf of the United States, it
is pointed out that these cases differ from the one before
us, in that in the former the State prosecution had not
reached a stage for removal, or was not of a character in
which, under the language of the statute, removal could
be had at all, and so the federal court was wholly without
jurisdiction. The writ in those cases was justified by the
Court because of the gross abuse of discretion of the lower
court, its clear lack of jurisdiction, and the absence of any
other remedy. Ez parte Harding, 219 U. S. 363, at p.373.
In this case, the facts averred show the prosecution to be
of the class and character in which removal is permitted
by § 33, and there is no lack of jurisdiction or abuse of
discretion; and the only issue made is on the interpreta-
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tion of the facts and the application of the section, an
issue clearly within the judicial jurisdiction of a district
court.

Mandamus is an extraordinary remedy which is issued
by this Court under Rev. Stats., § 688 to courts of the
United States in the exercise of its appellate jurisdiction,
and in ecivil cases does not lie to compel a reversal of a
decision, either interlocutory or final, made in the exer-
cise of a lawful jurisdiction, especially where in regular
course the decision may be reviewed upon a writ of error
or appeal. Ezx parte Roe, 234 U. 8. 70, 73; Ex parte T:f-
fany, 252 U. 8. 32, 37; Ex parte Park Square Automobile
Station, 244 U. S. 412; Ex parte Slater, 246 U, S. 128, 134;
Ezx parte Oklahoma, 220 U. S. 191, 209; Ex parte Harding,
219 U. S. 363; Ex parte Nebraska, 209 U. 8. 436; Ex parte
Hoard, 105 U. S. 578.

It may be conceded that there are substantial differ-
ences between Virginia v. Paul, Virginia v. Rives, and
Kentucky v. Powers, and this case. But we do not think
that those differences should prevent the issue of the
mandamus here. In respect of the removal of state pros-
ecutions, there should be a more liberal use of mandamus
than in removal of civil cases. We exercise a sound judi-
cial discretion in granting or withholding the writ. It
may be “in cases warranted by the principles and usages
of law.” Rev. Stats., § 688; Ex parte Bradley, 7 Wall.
364, 376; Virginia v. Rwes, supra, at p. 323, separate
opinion of Mr. Justice Field, ibid. at p. 329. It is granted
in analogy to the intervention of equity to secure justice
in the absence of any other adequate remedy. Duncan
Townsite Co. v. Lane, 245 U. S. 308, 312. In the case
before us and in all state prosecutions removed under
§ 33, the jurisdiction of the courts of a State to try of-
fenses against its own laws and in violation of its own
peace and dignity is wrested from it by the order of an
inferior federal court. The State by its petition for man-
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damus becomes a suitor at the bar of this Court to chal-
lenge the legality of the inferior court’s action. Conced-
ing the validity of the exceptional use of the national su-
premacy in a proper case, it seeks by this writ to test its
propriety here. Except by the issue of mandamus, it is
without an opportunity to invoke the decision of this
Court upon the issue it would raise. The order of the
United States District Judge refusing to remand is not
open to review on a writ of error, and a judgment of
acquittal in that court is final. United States v. Sanges,
144 U. 8. 310; Virginia v. Paul, supra, at p. 122. The
fact that the United States District Court may be pro-
ceeding in the exercise of a lawful jurisdiction should
not, under such exceptional circumstances, prevent this
Court from extending to the State the extraordinary
remedy.

We come then to the sufficiency of the amended peti-
tion for removal under § 33 of the Judicial Code to justify
the District Court in denying the motion to remand.

The first objection made by the State to the removal is
that prohibition agents can not have the benefit of § 33,
because they are not officers “ appointed under or acting
by authority of any revenue law of the United States,”
as provided in the section. Four of the defendants are ad-
mitted to have been acting under commissions issued by
the Commissioner of Internal Revenue, “empowering
them to enforce the National Prohibition Acts and Acts
supplemental thereto, and all Internal Revenue Laws, re-
lating to the manufacture, sale, transportation, control,
and taxation of intoxicating liquors.” The fifth defend-
ant, Trabing, it is admitted, was acting as a chauffeur and
helper to the four officers under their orders and by direc-
tion of the Prohibition Director for the State. It is not
denied on behalf of the State that he has the same right
to the benefit of § 33 as they. Davis v. South Carolina,
107 U. S. 597.
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The Act of November 23, 1921, 42 Stat. 223, c¢. 134,
§ 5, known as the Willis-Campbell law, amending the
National Prohibition Act, 41 Stat. 307, c. 85, provides that,

“All laws in regard to the manufacture and taxation of
a traffic in intoxicating liquor and all penalties for viola-
tions of such law, that were in force when the National
Prohibition Act was enacted, shall be and continue in
force as to both beverage and non-beverage liquor, except
such provisions of such laws as are directly in conflict
with any provision of the National Prohibition Act or of
this Act.”

Rev. Stats., § 3282, forbidding fermenting of mash or
wort, or the making of spirits therefrom on premises other
than a distillery authorized by law, and by a duly author-
ized distiller, and punishing its violation by fine and im-
prisonment, is not in conflict with anything in the Pro-
hibition Act. The Willis-Campbell Act thus makes clear
the criminality of such an act under the revenue laws.
United States v. Stafoff, 260 U. S. 477. 1In searching for
the still for the purpose of preventing the violation of
law, the prohibition agents in this case were therefore act-
ing under the authority of the revenue laws.

More than this, they were brought within the applica-
tion of § 33 by the provision of § 28, Title II, of the
National Prohibition Aect, providing that the commis-
sioner, his assistants, agents, and inspectors, and all other
officers of the United States whose duty it is to enforce
criminal laws, shall have all the power and protection in
the enforcement of the Act, or any provisions thereof,
which is conferred by law for the enforcement of existing
laws relating to the manufacture or sale of intoxicating
liquor under the law of the United States. We have no
doubt that the word “ protection ” was inserted for the
purpose of giving to officers and persons acting under
authority of the National Prohibition Act in enforcement
of its provisions, the same protection of a trial in a federal
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court of state prosecutions as is accorded to revenue
officers under § 33.

Section 33 was derived from § 643 of the Revised Stat-
utes, which in turn was derived from the Aect of July 13,
1866, 14 Stat. 171, c. 184, § 37, and the Act of June 13,
1864, 13 Stat. 241, c. 173, § 50. These acts extend the
Act of March 2, 1833, 4 Stat. 633, c. 57, § 3, applying to
officers engaged in collection of customs duties, to those
engaged in the collection of internal revenue. People’s
United States Bank v. Goodwin, 162 Fed. 937, 939; Ten-
nessee v. Davis, 100 U. S. 257, 267. The Act of 1833 was
enacted in the days of attempted nullification of national
customs revenue laws in South Carolina and was during
the Civil War extended to. those charged with collecting
the internal revenue. Congress not without reason as-
sumed that the enforcement of the National Prohibition
Act was likely to encounter in some quarters a lack of
sympathy and even obstruction, and sought by making
§ 33 applicable to defeat the use of local courts to em-
barrass those who must execute it. The constitutional
validity of the section rests on the right and power of
the United States to secure the efficient execution of its
laws and to prevent interference therewith, due to pos-
sible local prejudice, by state prosecutions instituted
against federal officers in enforcing such laws, by removal
of the prosecutions to a federal court to avoid the effect of
such prejudice. Tennessee v. Davis, supra.

Do the facts disclosed by the amended petition for
removal bring the defendants within § 33? The State
insists that they are insufficient because they do not
show that the defendants committed the act of homicide
upon which the indictment is founded. The case of Ill:-
nois v. Fletcher, 22 Fed. 776, seems to hold that a reve-
nue officer can take advantage of the statute and secure
a trial in a federal court only by admitting that he did
the act for which he is prosecuted. We think this too
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narrow a construection of the section. Cleveland, Colum-
bus, etc., Railroad v. McClung, 119 U. S. 454, 461.

The prosecution to be removed under the section must
have been instituted “ on account of ” acts done by the
defendant as a federal officer under color of his office or
of the revenue or prohibition law. There must be a causal
connection between what the officer has done under
asserted official authority and the state prosecution. It
must appear that the prosecution of him, for whatever
offense, has arisen out of the acts done by him under
color of federal authority and in enforcement of federal
law, and he must by direct averment exclude the possi-
bility that it was based on acts or conduet of his not
justified by his federal duty. A But the statute does not
require that the prosecution must be for the very acts
which the officer admits to have been done by him under
federal authority. It is enough that his acts or his pres-
ence at the place in performance of his official duty con-
stitute the basis, though mistaken or false, of the state
prosecution.

Suppose that the prosecution of the officer for murder
was commenced merely on account of the presence of the
officer, in discharge of his duties in enforcing the law, at
or near the place of the killing, under circumstances cast-
ing suspicion of guilt on him. He may not even know
who did the killing, and yet his being there and his offi-
cial activities may have led to the indictment. He may
certainly claim the protection of the statute on the ground
that the prosecution was commenced against him “on
account of ” his doing his duty as an officer under color of
such a law, without being able to allege that he committed
the very act for which he is indicted. It is enough if the
prosecution for murder is based on or arises out of the
acts he did under authority of federal law in the discharge
of his duty and only by reason thereof.

100569°—26——3
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In invoking the protection of a trial of a state offense
in a federal court under § 33, a federal officer abandons
his right to refuse to testify because accused of crime, at
least to the extent of disclosing in his application for re-
moval all the circumstances known to him out of which
the prosecution arose. The defense he is to make is that
of his immunity from punishment by the State, because
what he did was justified by his duty under the federal
law, and because he did nothing else on which the prose-
cution could be based. He must establish fully and fairly
this defense by the allegations of his petition for removal
before the federal court can properly grant it. It is in-
cumbent on him, conformably to the rules of good plead-
ing, to make the case on which he relies, so that the court
may be fully advised and the State may take issue by a
motion to remand. Chesapeake & Ohio Railway Com-
pany v. Cockrell, 232 U. S. 146, 151, 152, and cases cited.
See also concurring opinion of Mr. Justice Field in Vir-
ginia v. Rives, supra, at p. 332, and Hanford v. Davies,
163 U. 8. 273, 279.

We think that the averments of the amended petition
in this case are not sufficiently informing and specific to
make a case for removal under § 33. We have set forth
the account the defendants gave in their amended petition
of what they saw and did, but the only averments impor-
tant in directly connecting the prosecution with their acts
are at the opening and close of their petition. They refer
to the death of Wenger only by incorporating the indict-
ment in the petition, and then say that ¢ the acts [i. e. the
killing of Wenger] alleged to have been done by petition-
ers Robert D. Ford, John M. Barton, Wilton L. Stevens
and E. Franklin Ely, are alleged to have been at a time
when they were engaged in the discharge of their official
duties as Federal Prohibition Officers, and in making and
attempting to make an investigation concerning a viola-
tion of the National Prohibition Act and other Internal
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Revenue Laws and in reporting the results of said investi-
gation, and in protecting themselves in the discharge of
their duty.” The amended petition closes with the state-
ment that the indictment “is a criminal prosecution on
account of acts alleged to have been done by your peti-
tioners at a time when they were engaged in the perform-
ance of their duties as Federal Prohibition Officers and
chauffeur for Federal Prohibition Officers as set forth in
the foregoing paragraphs.”

These averments amount to hardly more than to say
that the homicide on account of which they are charged
with murder was at a time when they were engaged in
performing their official duties. They do not negative the
possibility that they were doing other acts than official
acts at the time and on this occasion, or make it clear and
specific that whatever was done by them leading to the
prosecution was done under color of their federal official
duty. They do not allege what was the nature of
Wenger’s fatal wound, whether gunshot or otherwise,
whether they had seen him among those who brought the
still and fled, or whether they heard, or took part in any
shooting. They do not say what they did, if anything,
in pursuit of the fugitives. It is true that, in their narra-
tion of the faects, their nearness to the place of Wenger’s
killing and their effort to arrest the persons about to en-
gage in alleged distilling are circumstances possibly sug-
gesting the reason and occasion for the criminal charge
and the prosecution against them. But they should do
more than this in order to satisfy the statute. In order to
justify so exceptional a procedure, the person seeking the
benefit of it should be candid, specific and positive in
explaining his relation to the transaction growing out of
which he has been indicted, and in showing that his rela-
tion to it was confined to his acts as an officer. As the
defendants in their statement have not clearly fulfilled
this requirement, we must grant the writ of mandamus,
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directing the District Judge to remand the indictment and
prosecution. Should the District Judge deem it proper
to allow another amendment to the petition for removal,
by which the averments necessary to bring the case with-
in § 33 are supplied, he will be at liberty to do so. Other-
wise the prosecution is to be remanded as upon a peremp-
tory writ.

MARYLAND ». SOPER, JUDGE. (No. 2)

PETITION FOR A WRIT OF MANDAMTUS.

No. 24 Original. Argued December 7 1925.—Decided February 1,
1926.

An indictment in a state court charging federal prohibition agents
with a conspiracy to obstruct justice by giving false testimony at
a coroner’s inquest concerning a homicide for which they were
then under arrest and subsequently were indicted for murder, is
not removable to the federal court under § 33 of the Judicial Code,
even though the murder charge would be removable as one com-
menced “on account ” of their official acts. P. 42.

Mandamus made absolute.

PeriTion by the State of Maryland for a writ of man-
damus directing the United States District Judge of the
District of Maryland to remand to the proper state court
an indictment for conspiracy to obstruct justice by false
testimony, which had been removed to the Distriet Court
under the provisions of § 33 of the Judicial Code. See
also the case next preceding.

Messrs. Thos. H. Robinson, Attorney General of Mary-
land, and Herbert Levy, Assistant Attorney General of
Maryland, for petitioner.

If any reports were required of these federal officers, it
was their duty to make them to their superior. Unless
the words “ act done under color of his office or any such
law ” in § 33 of the Judicial Code are to be deprived of
all meaning and effect, they clearly render the provisions
of that statute inapplicable to the case at bar. If it can
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be claimed that a report made to a coroner’s inquest is a
report made under color of office or of a revenue law, then
an action arising out of any slanderous statement made
by a revenue officer in the course of his private and per-
sonal transactions can also be removed. If the prosecu-
tion in this case can be removed, then any action or
prosecution, no matter how personal its nature or how
unconnected with the official capacity of the revenue
officer, can be removed. The essence of the offense charged
against the officers was a conspiracy to commit perjury
before the coroner’s inquest. See Thomas v. Loney, 134 |
U. S. 372, holding: “the power of punishing a witness for
testifying falsely in a judicial proceeding belongs pecu-
liarly to the government in whose tribunals that pro-
ceeding is had.”

Assistant to the Attorney General Donovan, with whom
Solicitor General Mitchell was on the brief, for respondent.

The prosecution for conspiracy to obstruct justice was
properly removable, notwithstanding that the defendants
expressly denied having conspired. This Court has de-
clared that “ even the most unquestionable and most uni-
versally applicable of state laws, such as those concerning
murder,” will not be allowed to control the conduct of
federal officers in certain cases. Johnson v. Maryland,
254 U.8.51. And in numberless instances federal officers,
accused in the state courts of murder, have been removed
for trial to the federal courts, or have even been released
on habeas corpus without having to stand any trial at all.

Where a federal officer held in state custody claims the
protection of the federal court, either by petition for
habeas corpus, or by petition for removal, the court may
look behind the actual indictment to ascertain whether the
act was really done under color of federal authority. In
re Neagle, 135 U. 8. 1; Virginia v. Felts, 133 Fed. 85;
Virginia v. De Hart, 119 Fed. 626; Ex parte Jenkins, Fed.
Cas. No. 7259. Removal has been granted in many cases
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and upon an almost endless variety of charges. The fol-
lowing will serve as illustrations: Findley v. Satterfield,
Fed. Cas. No. 4792; Virginia v. Felts, 133 Fed. 85; Vir-
gimia v. De Hart, 119 Fed. 626; Delaware v. Emerson, 8
Fed. 411; Virginia v. Bingham, 8 Fed. 561; Buttner v.
Miller, Fed. Cas. No. 2254; Warner v. Fowler, Fed. Cas.
No. 17182,

The purpose of the removal statute, as recognized in
Tennessee v. Davis, is twofold: First, to protect the func-
tions of the Federal Government ffom being hindered by
the possible unfriendly action of States and to prevent
its officers from being withdrawn from their duty and
held in confinement by state authorities; and, second, to
protect the officers themselves. Both of these purposes
can be defeated as well by indictments for acts which the
officers deny altogether as by indictments for acts which
they admit having done, but for which they claim justifi-
cation under federal law.

It is argued that the indictment for conspiracy has no
reasonable connection with their acts done under federal
authority. But it must be remembered that the charge of
conspiracy is bound up with the charge of murder, and
that the same train of circumstances led up to both. It
is submitted that the case can not be disposed of upon the
simple theory that federal officers can never be called
upon to commit “conspiracy” in the abstract. The name
given to the charge is immaterial. The court must look
behind the name to the actual circumstances under which
it arose. Judged by this test, the present charge of con-
spiracy bears a direct relation to the acts done by the ac-
cused “under color of their office” and “under color of the
revenue laws of the United States.” And if that is true,
then the prosecution was properly removable to the fed-
eral court. It is “color of office” and “color of the law”
which the statute makes ground for removal of the cause.
“Color of office” covers something which may prove in-
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sufficient as a defense, as well as that which may prove
sufficient. The removal statute on this point differs
sharply from the statute which confers upon federal offi-
cers the right to be discharged upon habeas corpus.

The decision of the District Court granting the petition
for removal, and denying the motion to remand, was an
exercise of lawful judicial discretion, and can not be con-
trolled by mandamus.

Mg. Cuier JusTicE TArFT delivered the opinion of the
Court.

This is a petition for mandamus by the State of Mary-
land to require the District Court of the United States
for that State to remand to the state Circuit Court for
Harford County an indictment by the grand jury of that
county for obstructing justice of the State by false testi-
mony. The indictment had been removed from the cir-
cuit court to the federal court in asserted compliance with
§ 33 of the Judicial Code. The amended petition of
removal, upon the sufficiency of which the application of
§ 33 turns, discloses the same state of facts as that
shown in the mandamus case between the same parties,
just decided. The indictment charges that the same de-
fendants as were there charged with murder conspired in
a hearing before a justice of the peace of Harford County,
acting as the coroner with a jury and engaged in the official
duty of inquiring into the manner of the death of Law-
rence Wenger on November 20, 1924, to deceive the coro-
ner and jury by withholding the facts concerning Wenger’s
death, and falsely asserting ignorance thereof, in order to
induce them to return a false and erroneous verdict, and
thus to obstruet justice in violation of a eriminal statute
of Maryland. This testimony was given the day after
Wenger’s death while the defendants were under arrest
on the charge of murder, and the indictment in this case
was returned at the same time as the indictment for
murder.
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The amended petition of defendants for removal avers
that “ on the afternoon of November twentieth your peti-
tioners were called before the Coroner’s Inquest hereto-
fore described in the indictment, and freely and without
reservation in accordance with their duty as investigat-
ing and reporting officers of the Federal Government and ~
acting under the direction of the Maryland Federal Pro-
hibition Director, related the facts before mentioned.
And thereupon they were again placed in the Harford
County jail and held for the action of the Harford County
Grand Jury.” The amended petition concludes with the
statement that “The said indictment is now pending in
the Circuit Court for Harford County and is a eriminal
prosecution on account of acts alleged to have been done
by your petitioners at a time when they were engaged
in the performance of their duties as Federal Prohibition
Officers and chauffeur for Federal Prohibition Officers as
set forth in the aforegoing paragraphs.”

The record in this case is in all respects like that in
the case just decided, except that the prosecution is for
obstruction of justice. The orders of the federal District
Court, the other proceedings, the stipulation as to evi-
dence, the petition for mandamus, and the return of Judge
Soper to the rule issued on the petition of the State for
mandamus, are all similar,

Counsel for the State of Maryland argue that the
accused officers were in no sense acting in their official
capacity when engaged in the alleged conspiracy to de-
ceive the coroner, that their duty had been discharged
when they destroyed the still, that their subsequent re-
ports of what had happened to their federal superiors are
not the subject of this prosecution, that the indictments
for conspiracy and perjury were based not on acts which
the defendants had done in pursuance of federal law and
in discharge of their duty to the federal Government, but
on testimony given by them under their obligations to
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the State as individuals and for which they were detained
in jail. To this it is answered, on behalf of the United
States, as follows:

“But how did the officers come to be in jail? If they
had not been engaged in the performance of their duties
as federal officers they would never have been there.
When they found Wenger’s body, they had just come
from performing their duty and were on their way back
to report officially to their superior. At that time they
were still acting in their official capacity. United States
v. Gleason, 1 Wool. C. C. 128. In immediately seeking
for a physician and in reporting Wenger’s death at once
to the State’s Attorney, they were doing the only reason-
able act which could be expected of them, both as public
officers and as private citizens. But, as their petition
alleges, the State’s Attorney, on being informed by them
that ‘ your petitioners . . . were prohibition officers,” or-
dered them to be at once placed under arrest.

“If they had not discovered Wenger and reported his
murder, there would have been no need for them to testify
before the Coroner’s jury, and there would have been no
occasion for any charge of conspiracy. The two charges,
it is submitted, are so closely inter-related that they can
not properly be separated. The charge of murder gave
rise to the charge of conspiracy. If the former charge is
removable to the Federal court, it is submitted that the
latter should be removable also.

“ Considerable danger would be involved in a contrary
holding. If charges of murder alleged to have been com-
mitted by Federal officers are removable, and charges of
conspiracy and similar offenses are not removable, an
obvious expedient would suggest itself. In localities where
the administration of particular Federal laws is unpopular,
Federal officers need no longer be dragged before hostile
state tribunals on charges such as murder, on which they
may successfully claim removal and plead self-defense.
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The charge can readily be altered to ¢ conspiracy’ or to
some other crime, which the accused officers deny having
committed at all, but on which it will be clear that re-
moval can not be obtained. The actual charge will serve
merely as a cloak to obtain the desired end, namely, in-
carceration of an unpopular officer. In this way the fune-
tions of the Federal Government may be harassed or im-
peded and its officers withdrawn from their duty as effec-
tively as by prosecutions for homicide actually committed
in self-defense. This method may easily become as effec-
tive as out-and-out nullification of Federal laws.”

We may concede that the reports of the officers to their
federal superiors were within their official duty, but it does
not follow that whatever happened between the events
at the place of the still and the return to Baltimore to
make report was within the protection of their official
immunity. It depends upon the nature of that which they
did in the interval. The right of the State to inquire into
suspected crime in its territory justifies the use of investi-
gation by its officers and the questioning of suspected
persons under oath. The response of the federal officer
under suspicion to such questioning is not an act of his
under federal authority.

Of course one can state a case in which acts not expressly
authorized by the federal statutes are such an inevitable
outgrowth of the officer’s discharge of his federal duty and
so closely interrelated with it as necessarily to be within
the protection of § 33.

Thus removals of prosecutions on account of acts done
in enforcement of the revenue or prohibition laws or under
color of them properly include those for acts committed
by a federal officer in defense of his life, threatened while
enforcing or attempting to enforce the law. Such acts
of defense are really part of the exercise of his official
authority. They are necessary to make the enforcement
effective.
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This is as far as the case of United States v. Gleason,
supra, 25 Fed. Cases 1335, No. 15,216, cited by govern-
ment counsel, would by analogy carry us. That was a
charge to the jury by Mr. Justice Miller in the trial of a
federal criminal indictment under a statute punishing the
obstruction of a federal officer in arresting an army deserter
which caused the death of the officer. The Justice said to
the jury that if the officer, having been obstructed, was
retreating with a view of making other arrangements to
perform his duty of arresting, he was still employed in
arresting deserters. It was not necessary, to render his
killing an offense against the United States, that he should
be engaged in the immediate duty of arrest. ‘ The pur-
pose of the law is to protect the life of the person so em-
ployed, and this protection continues so long as he is en-
gaged in a service necessary and proper to that employ-
ment.” But the indictment which is here removed is for
acts not thus closely connected with, and included in, the
attempted enforcement of the federal law.

The defendants, when called upon to testify before the
coroner, were not obliged by federal law to do so. Indeed,
even under state law, they might have stood mute, because
the proceeding was one in which they were accused of
crime. They themselves show that they voluntarily made
the statements upon which these indictments were
founded. While of course it was natural that if not guilty
they should have responded fully and freely to all ques-
tions as to their knowledge of the transaction, with a view
of showing their innocence, nevertheless their evidence was
not in performance of their duty as officers of the United
States.

In answer to the suggestion that our construction of
§ 33 and our failure to sustain the right of removal in the
case before us will permit evilly minded persons to evade
the useful operations of § 33, we can only say that, if
prosecutions of this kind come to be used to obstruct
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seriously the enforcement of federal laws, it will be for
Congress in its discretion to amend § 33 so that the words
“on account of” shall be enlarged to mean that any
prosecution of a federal officer for any state offense which
can be shown by evidence to have had its motive in a
wish to hinder him in the enforcement of federal law,
may be removed for trial to the proper federal court.
We are not now considering or intimating whether such
an enlargement would be valid; but what we wish to be
understood as deciding is that the present language of
§ 33 can not be broadened by fair construction to give it
such a meaning. These were not prosecutions, therefore,
commenced on account of acts done by these defendants
solely in pursuance of their federal authority. With the
statute as it is, they can not have the protection of a
trial in the federal court, however natural their denials
under oath of inculpating circumstances. As the indict-
ment in this case was not removable under § 33, the man-
damus to the Judge of the District Court to remand it to
the Circuit Court for Harford County, Maryland, must
be made absolute. The writ need not issue, however, as
Judge Soper’s return indicates that he will act upon an
expression of our views.

MARYLAND v. SOPER, JUDGE. (No. 3)
PETITION FOR A WRIT OF MANDAMTUS

No. 25, Original. Argued December 7, 1925 —Decided February 1,
1926.

Decided upon the authority of Maryland v. Soper (No. 2), ante,
p. 36.

Messrs. Thos. H. Robinson, Attorney General of Mary-
land, and Herbert Levy, Assistant Attorney General of
Maryland, for petitioner.
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Assistant to the Attorney General Donovan, with whom
Solicitor General Maitchell was on the brief, for respond-
ent.

Mg. Cuier Justice TarT delivered the opinion of the
Court. .

This case is quite like that in No. 24, Original, just de-
cided. It differs, in that here the indictment which was
removed from the Circuit Court of Harford County,
Maryland, to the District Court of the United States for
Maryland was an indictment against E. Franklin Ely for
perjury, in the inquiry made by the coroner into the cir-
cumstances of the death of Wenger, it being charged that
when it was material whether he had seen Lawrence
Wenger at the time he (Ely), as a government officer, lay
concealed and hidden and watched the bringing of the
still, he falsely stated he had not seen Wenger. In all
other respects the proceedings were quite like those in
the case just decided, and on the principles laid down in
that case we must hold that there was no ground for re-
moving the prosecution of Ely for perjury, and that the
mandamus to require the remanding of the removal
should be made absolute.

CHARLES D. COLE, MARY COLE, HERMAN NOEL-
KER er a.. v. NORBORNE LAND DRAINAGE
DISTRICT OF CARROLL COUNTY, MISSOURI,
H. H. FRANKLIN, L. WILLIAMS T AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF MISSOURI.

No. 152. Argued January 20, 1926.—Decided February 1, 1926.

A state law (Ls. Mo. 1913) providing that establishment of a drain-
age distriet, with consequent liability for assessments, shall depend
on the vote of the owners of the majority of the acreage included,




46 OCTOBER TERM, 1925.
Opinion of the Court. 270 U.S.

but permitting an established district to be extended by court
proceedings to adjoining lands that will be benefited by the pro-
posed reclamation, does not violate the equal protection clause of
the Fourteenth Amendment in not allowing the owners of such
adjoining lands the right to vote on the inclusion of their prop-
erty.

Affirmed. &

AprprAL from a decree of the District Court dismissing
a bill brought to restrain the collection of drainage assess-
ments and entry upon the plaintiffs’ land in pursuance of
a drainage plan.

Messrs. Cyrus Crane and M. J. Henderson, for appel-
lants.

Messrs. William A. Franken and S. J. Jones, with whom
Messrs. Grover C. Jones, Sam Withers and Scott R. Tim-
mons were on the brief, for appellees.

Mgz. Justice HorLmEes delivered the opinion of the
Court.

This is a bill to restrain the collection of a tax and entry
upon the plaintiffs’ lands in nursuance of a plan of drain-
age established in the mode provided by the laws of Mis-
souri. The grounds on which relief is sought are that
§ 40 of the Drainage Laws of 1913, under which the plain-
tiffs’ lands were brought into the drainage district, is con-
trary to the Fourteenth Amendment, and that the in-
clusion of their lands was an arbitrary exercise of power
for the purpose of making the plaintiffs pay for benefits
that they did not share. The District Court found that
there was no arbitrary exercise of power, but only a de-
cision upon disputable questions of benefit with regard
to land all of which was Missouri bottom land, similar
in condition in everything but degree. It upheld the in-
clusion of the plaintiffs’ land. In view of the constitu-
tional question raised the plaintiffs appealed directly to
this Court.
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Under the laws of the State a drainage district was
incorporated which originally contained, it is said, 14,400
acres. In a later year, upon petition of the supervisors
of the district, the boundaries were enlarged in due stat-
utory form so as to take in nearly 24,000 acres more of
adjoining land, including that now concerned. It is not
disputed that the original district was lawful in all re-
spects. In general there can be no doubt that a State has
power to add more land, that shares the benefit of a
scheme, to the lawfully constituted district that has to
pay for it, and to do so against the will of the owner.
Houck v. Little River Drainage District, 239 U. S. 254,
262. Squaw Creek Drainage District v. Turney, 235 Mo.
80. Mudd v. St. Francis Drainage District, 117 Ark. 30.
Faithorn v. Thompson, 242 I1l. 508. But it is objected
that as in this case the original district was formed on
the petition of the ¢ owners of a majority of the acreage’
in contiguous lands, and as, under the statute, the concur-
rence of the owners of a majority of the acreage was nec-
essary, there is an unconstitutional diserimination in not
leaving it to a similar majority to determine whether the
new land shall come in. It seems strange if the power
of the legislature to add to a lawfully existing district de-
pends on how that distriet was formed many years before.
But it is enough to repeat the answer of the appellees.
The original incorporators take the risk of a plan and
agree to pay for it while as yet they do not know exactly
what the plan will be or what the benefits. If after the
plan is made and started it becomes obvious that other
contiguous land will be benefited, it is just that such
land should help to pay the bills. But only an Eighteenth
Century faith in human nature could expect that the
owners would vote to come in and pay their shares when
they would get the same benefit if they stayed out. The
discrimination is justified by the change in position at
the later time.
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As to the supposed sinister purpose of those who
brought the plaintiffs in, no evidence was given to prove
it. That the plantiffs’ land would be benefited has been
found by the Circuit Court of Carroll County, Missouri,
which made the order, and by the District Court below.
We see no reason in the evidence for not accepting their
findings. There is another objection to inquiring further.
By the law of Missouri the decree of the Circuit Court
is final with regard to the territorial extent of the district.
The bill further states that the plantiffs have sought re-
dress in the courts of the State without avail. The de-
fendants plead that the plaintiffs sued in a State court
to cancel the assessments upon them and to annul the
judgment of the Circuit Court; that thereupon the de-
fendants applied to the Supreme Court for a writ of pro-
hibition, and that the court made the prohibition abso-
lute, upholding the constitutionality of the law. State,
ez rel. Norborne Land Drainage District v. Hughes, 294
Mo. 1. The defendants urge these facts to show that the
plaintiffs had an adequate remedy at law by bringing
either the judgment of the Circuit Court or that of the
Supreme Court here. It is hard to see why these decisions
do not make the question sought to be opened here res
judicata, although not so pleaded. But in any event we
see no ground for disturbing the decree below. The Dis-
trict Court rightly held that the plaintiffs Hellwig and
Summers must fail for the additional reason that the
assessments against them were less than the jurisdictional
amount, but this is not very important as on the merits
the bill must be dismissed. '

Decree affirmed.
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UNITED STATES v. HOLT STATE BANK ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 47. Argued April 24, 27, 1925 —Decided February 1, 1926.

1. In general, lands underlying navigable waters within a State
belong to the State in its sovereign capacity and may be used
and disposed of as it may elect, subject to the paramount power
of Congress to control such waters for the purposes of navigation
in interstate and foreign commerce. P. 54.

2. Where the United States, after acquiring the territory and before
the creation of the State, has granted rights in such lands, in
carrying out public purposes appropriate td the objects for which
the territory was held, such rights are not impaired by the subse-
quent, creation of the State, and the rights which otherwise would
then pass to the State in virtue of its admission into the Union
are restricted and qualified accordingly. Id.

3. But disposals by the United States, during the territorial period,
of lands under navigable water should not be regarded as intended
unless the intention was made very plain by definite declaration or
otherwise.” P. 55.

4. Navigability, when asserted as the basis of a right arising under
the Constitution, is a question of federal law, to be determined
by the rule applied in the federal courts, and not by a local stand-
ard. Id.

5. By the federal rule, streams or lakes which are navigable in fact
are navigable in law; they are navigable in fact when used, or sus-
ceptible of use, in their natural and ordinary condition, as high-
ways of commerce over which trade and travel are or may be
conducted in the customary modes on water; and navigability does
not depend on the particular mode of such actual or possible use—
whether by steamboats, sailing vessels or flatboats—nor on the
absence of occasional difficulties in navigation, but upon whether
the stream, in its natural and ordinary condition, affords a channel
for useful commerce. P. 56.

6. The evidence requires a finding that Mud Lake, in Minnesota,
now drained, was navigable when Minnesota was created a State
in 1858. Id.

7. At the time of Minnesota’s admission as a State, Mud Lake and
other and much larger navigable waters within her limits were

100569°— 26— 4
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included in the Red Lake Indian Reservation, which had resulted
from a succession of treaties by which the Chippewas ceded to the
United States their right of occupaney of the surrounding lands,
leaving this remainder of the aboriginal territory, recognized as a
reservation but never formally set apart as such. There had been
no affirmative declaration of the Indians’ rights in the reservation,
nor any attempted exclusion of others from the use of the navigable
waters therein. Held that the land under Mud Lake passed to the
State, since there was nothing to evince a purpose of the General
Government to depart from the established policy of holding such
land for the benefit of the future State. P. 57.
294 Fed. 161, affirmed.

AppPEAL from a decree of the Circuit Court of Appeals
which affirmed a decree of the District Court dismissing
on the merits, after final hearing, a bill brought by the
United States to quiet title to the bed of a drained lake
and to enjoin the defendants from asserting any claim to
the land.

Mr. W. W. Dyar, Special Assistant to the Attorney Gen-
eral, with whom Solicitor General Beck, Assistant Attorney
General Wells and Mr. S. W. Williams, Special Assistant
to the Attorney General, were on the brief, for the United
States.

Mud Lake was never a navigable body of water in fact,
therefore the title to its bed did not vest in the State. The
Daniel Ball, 10 Wall. 557; The Montello, 20 Wall. 430;
Leovy v. United States, 177 U. S. 621; Harrison v. Fite,
148 Fed. 781; Oklahoma v. Texas, 258 U. S. 574; Brewer-
Elliott Oil & Gas Co. v. United States, 260 U. S. 77.

Tested by the rules laid down in the cases cited, it will
be readily seen that Mud Lake falls far short of being a
navigable body of water. It may have had sufficient
depth at times of floods for the use of boats of light draft,
but there were seasons when the lake was practically dry
land, and often in times of water the boats that were used
upon the lake had to be poled or pulled across the shallow
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places. Moreover, there was no commerce to be conducted
on the lake, as the country was sparsely settled and there
was little or no ocecasion for it.

To admit a multiplicity of rules defining navigability
would be to violate the principle of equality among the
States under pretense of observing it; and to permit the
various States to define the rule for themselves would be
in effect to make them the arbiters of their respective pre-
rogatives under the Constitution and submit the property
rights of the United States to State determination. 29 Op.
A. G. 455.

The Government clearly had the right to limit its pat-
ents to lands above the meander line. Oklahoma v. Texas,
258 U. S. 574; 29 Op. A. G. 455; Mitchell v. Smale, 140
U. S. 406; Chapman & Dewey Lumber Co. v. St. Francis
Levee District, 232 U. S. 186. The United States owned
the lake bed in trust for the Indians and was under obliga-
tions to them to dispose of it for their benefit. Minnesota
v. Hitcheock, 185 U. S. 373; Shively v. Bowlby, 152 U. S.
1; United States v. Winans, 198 U. S. 371. The United
States was not bound by the proceedings had in the state
court. Stanley v. Schwalby, 162 U. S. 255.

Mr. A. N. Eckstrom, with whom Messrs. W. E. Rowe
and Ole J. Vaule were on the brief, for appellees.

MRgr. Justice VAN DEVANTER delivered the opinion of
the Court.

This is a bill in equity by the United States to quiet in
it the title to the bed of Mud Lake—now drained and un-
covered—in Marshall County, Minnesota, and to enjoin
the defendants from asserting any claim thereto. After
answer and a hearing the District Court entered a decree
dismissing the bill on the merits. The United States
appealed to the Circuit Court of Appeals, where the de-
cree was affirmed, 294 Fed. 161, and then by a further
appeal brought the case here.
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Mud Lake is within what formerly was known as the
Red Lake Indian Reservation, which had an area exceed-
ing 3,000,000 acres and was occupied by certain bands of
the Chippewas of Minnesota. Most of the reservation,
including the part in the vicinity of Mud Lake, was relin-
quished and ceded by the Chippewas confocrmably to the
Act of January 14, 1889, c. 24, 25 Stat. 642, for the pur-
poses and on the terms stated in that Act. It provided
that the lands when ceded should be surveyed, classified
as “pine lands” and ‘“agricultural lands,” and disposed
of in designated modes; that such as were classified as
agricultural should be disposed of under the homestead
law at a price of $1.25 an acre; and that the net proceeds
of all, whether classified as pine or agricultural, should
be put into an interest-bearing trust fund for the Chip-
pewas and ultimately disbursed for their benefit or dis-
tributed among them.

The cession became effective through the President’s
approval March 4, 1890. Thereafter the lands in the
vicinity of Mud Lake were surveyed and platted in the
usual way, the lake being meandered and represented on
the plat as a lake. The tracts bordering on the lake were
classified as agricultural, opened to homestead entry and
disposed of to homestead settlers, patents being issued
in due course. The defendants now own and hold these
tracts under the patents. After the homestead entries
were allowed, and after most of them were carried to pat-
ent, the lake was drained and its bed made bare by a pub-
lic ditch constructed under the drainage laws of the State.
The United States then surveyed the bed with the pur-
pose of disposing of it for the benefit of the Indians under
the Act of 1889, and later brought this suit to clear the
way for such a disposal.

The lake in its natural condition covered an area of
almost 5,000 acres and was traversed by Mud River, a
tributary of Thief River, which was both navigable in
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itself and directly connected with other navigable streams
leading to the western boundary of the State and thence
along that boundary to the British possessions on the
north.

The ditch which drained the lake was established as a
means of fitting for cultivation a large body of swamp
lands in that general vicinity. It is as much as 30 miles
long, and, like Mud River, passes through the lake and
discharges into Thief River. Its depth exceeds that of
the lake and its width and fall are such that it has drawn .
the water out of the lake. Its construction was begun
in 1910 and was so far completed in 1912 that the lake
was then effectively drained.

The swamp lands which the ditch was intended to re-
claim were within the ceded portion of the Red Lake
Reservation. Some had been disposed of under the Act
of 1889 and thus had passed into private ownership; but
the absence of necessary drainage was preventing or re-
tarding the disposal of the others. Congress caused an
examination to be made to determine whether drainage
was physically and economically feasible, Acts of June
21, 1906, c. 3504, 34 Stat. 352, and March 1, 1907, c. 2285,
34 Stat. 1033; and a report of the examination was made,
H. R. Doc. No. 607, 59th Cong. 2d Sess. Shortly there-
after Congress gave its assent to the drainage of the lands
under the laws of the State by declaring that all lands not
entered and all entered lands for which a final certificate
had not issued should “be subject to all the provisions of
the laws of said State relating to the drainage of swamp
or overflowed lands for agricultural purposes to the same
extent and in the same manner in which lands of a like
character held in private ownership are or may be sub-
ject to said laws.” Act May 20, 1908, ¢. 181, 35 Stat. 169.

The laws of the State, to the application of which assent
was thus given, authorized the establishment of public
drainage ditches by judicial proceedings and provided that
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such ditches might be so established as to widen, deepen,
change or drain any river or lake, even if navigable and
whether meandered or not. Laws 1905, c. 230; Gen. Stat.
1913, §§ 5523, 5525, 5531, 5553, et seq. The ditch which
drained Mud Lake was established by judicial proceedings
begun under these laws after the congressional consent was
given; and it is not questioned that those proceedings
made it entirely lawful to construct the ditch through the
lake and to drain it as an incident of the reclamation

. project in hand.

The defendants insist that the lake in its natural condi-
tion was navigable, that the State on being admitted into
the Union became the owner of its bed, and that under
the laws of the State the defendants as owners of the
surrounding tracts have succeeded to the right of the State.
On the other hand, the United States insists that the lake
never was more than a mere marsh, that the State never
acquired any right to it, that the surveyor should have
extended the survey over it when he surveyed the adjacent
lands, and that the United States is entitled and in duty
bound to dispose of it under the Act of 1889 for the bene-
fit of the Chippewas.

Both courts below resolved these contentions in favor
of the defendants; and whether they erred in this is the
matter for decision here.

It is settled law in this country that lands underlying
navigable waters within a State belong to the State in its
sovereign capacity and may be used and disposed of as
it may elect, subject to the paramount power of Congress
to control such waters for the purposes of navigation in
commerce among the States and with foreign nations, and
subject to the qualification that where the United States,
after acquiring the territory and before the creation of
the State, has granted rights in such lands by way of per-
forming international obligations, or effecting the use or
improvement of the lands for the purposes of commerce
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among the States and with foreign nations, or carrying
out other public purposes appropriate to the objects for
which the territory was held, such rights are not cut off
by the subsequent creation of the State, but remain unim-
paired, and the rights which otherwise would pass to the
State in virtue of its admission into the Union are re-
stricted or qualified accordingly. Barney v. Keokulk, 94
U. S. 324, 338; Shively v. Bowlby, 152 U. S. 1, 4748,
57-58; Scott v. Lattig, 227 U. 8. 229, 242; Port of Seattle
v. Oregon & Washington R. R. Co., 255 U. S. 56, 63;
Brewer-Elliott Oil & Gas Co. v. United States, 260 U. S.
77, 83-85. But, as was pointed out in Shively v. Bowlby,
pp. 49, 57-58, the United States early adopted and con-
stantly has adhered to the policy of regarding lands under
navigable waters in acquired territory, while under its sole
dominion, as held for the ultimate benefit of future States,
and so has refrained from making any disposal thereof,
save in exceptional instances when impelled to particular
disposals by some international duty or public exigency.
It follows from this that disposals by the United States
during the territorial period are not lightly to be inferred,
and should not be regarded as intended unless the intention
was definitely declared or otherwise made very plain.

The State of Minnesota was admitted into the Union
in 1858, ¢. 31, 11 Stat. 285, and under the constitutional
principle of equality among the several States the title to
the bed of Mud Lake then passed to the State, if the lake
was navigable, and if the bed had not already been disposed
of by the United States.

Both courts below found that the lake was navigable.
But they treated the question of navigability as one of
local law to be determined by applying the rule adopted
in Minnesota. We think they applied a wrong standard.
Navigability, when asserted as the basis of a right arising
under the Constitution of the United States, is necessarily
a question of federal law to be determined according to
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the general rule recognized and applied in the federal
courts. Brewer-Elliott Oil & Gas Co. v. United States,
supra, p. 87. To treat the question as turning on the
varying local rules would give the Constitution a diversi-
fied operation where uniformity was intended. But not-
withstanding the error below in aceepting a wrong stand-
ard of navigability, the findings must stand if the record
shows that according to the right standard the lake was
navigable,

The rule long since approved by this Court in applying
the Constitution and laws of the United States is that
streams or lakes which are navigable in fact must be re-
garded as navigable in law ; that they are navigable in fact
when they are used, or are susceptible of being used, in
their natural and ordinary condition, as highways for com-
merce, over which trade and travel are or may be con-
ducted in the customary modes of trade and travel on
water; and further that navigability does not depend on
the particular mode in which such use is or may be had—
whether by steamboats, sailing vessels or flatboats—nor
on an absence of occasional difficulties in navigation, but
on the fact, if it be a fact, that the stream in its natural
and ordinary condition affords a channel for useful com-
merce. The Montello, 20 Wall. 430, 439; United States
v. Cress, 243 U. S. 316, 323; Economy Light & Power Co.
v. United States, 256 U. S. 113, 121; Oklahoma v. Texas,
258 U. S. 574, 586 ; Brewer-Elliott Oil & Gas Co. v. United
States, supra, . 86.

The evidence set forth in the record is voluminous and
in some respects conflicting. When the conflicts are re-
solved according to familiar rules we think the facts shown
are as follows: In its natural and ordinary condition the
lake was from three to six feet deep. When meandered in
1892 and when first known by some of the witnesses it
was an open body of clear water. Mud River traversed it
in such way that it might well be characterized as an
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enlarged section of that stream. FEarly visitors and set-
tlers in that vicinity used the river and lake as a route of
travel, employing the small boats of the period for the
purpose. The country about had been part of the bed
of the glacial Lake Agassiz and was still swampy, so that
waterways were the only dependable routes for trade and
travel. Mud River after passing through the lake con-
nected at Thief River with a navigable route extending
westward to the Red River of the North and thence
northward into the British possessions. Merchants in the'
settlements at Liner and Grygla, which were several miles
up Mud River from the lake, used the river and lake in
sending for and bringing in their supplies. True, the navi-
gation was limited, but this was because trade and travel
in that vieinity were limited. In seasons of great drought
there was difficulty in getting boats up the river and
through the lake, but this was exceptional, the usual
conditions being as just stated. Sand bars in some parts
of the lake prevented boats from moving readily all over
it, but the bars could be avoided by keeping the boats in
the deeper parts or channels. Some years after the lake
was meandered, vegetation such as grows in water got a
footing in the lake and gradually came to impede the
movement of boats at the end of each growing season,
but offered little interference at other times. Gasoline
motor boats were used in surveying and marking the line
of the intended ditch through the lake and the ditch was
excavated with floating dredges.

Our conclusion is that the evidence requires a finding
that the lake was navigable within the approved rule be-
fore stated. From this it follows that no prejudice re-
sulted from the recognition below of the local rule re-
specting navigability.

We come then to the question whether the lands under
the lake were disposed of by the United States before
Minnesota became a State. An affirmative disposal is
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not asserted, but only that the lake, and therefore the
lands under it, was within the limits of the Red Lake
Reservation when the State was admitted. The existence
of the reservation is conceded, but that it operated as a
disposal of lands underlying navigable waters within its
limits is disputed. We are of opinion that the reserva-
tion was not intended to effect such a disposal and that
there was none. If the reservation operated as a disposal
of the lands under a part of the navigable waters within
its limits it equally worked a disposal of the lands under
all. Besides Mud Lake, the reservation limits included
Red Lake, having an area of 400 square miles, the greater
part of the Lake of the Woods, having approximately the
same area, and several navigable streams. The reserva-
tion came into being through a succession of treaties with
the Chippewas whereby they ceded to the United States
their aboriginal right of occupancy to the surrounding
lands. The last treaties preceding the admission of the
State were concluded September 30, 1854, 10 Stat. 1109,
and February 22, 1855, 10 Stat. 1165. There was no
formal setting apart of what was not ceded,* nor any af-
firmative declaration of the rights of the Indians therein,
nor any attempted exclusion of others from the use of
navigable waters. The effect of what was done was to re-
serve in a general way for the continued occupation of the
Indians what remained of their aboriginal territory; and
thus it came to be known and recognized as a reservation.
Minnesota v. Hitchcock, 185 U. S. 373, 389. There was
nothing in this which even approaches a grant of rights
in lands underlying navigable waters; nor anything
evincing a purpose to depart from the established policy,
before stated, of treating such lands as held for the

* Other reservations for particular bands were specially set apart,
but those reservations and bands are not to be confused with the Red
Lake Reservation and the bands occupying it. See Treaty concluded
October 2, 1863, 13 Stat. 667.
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benefit of the future State. Without doubt the Indians
were to have access to the navigable waters and to be
entitled to use them in accustomed ways; but these were
common rights vouchsafed to all, whether white or Indian,
by the early legislation reviewed in Railroad Company v.
Schurmeir, 7 Wall. 272, 287-289, and Economy Light &
Power Co. v. United States, supra, pp. 118-120, and em-
phasized in the Enabling Act under which Minnesota was
admitted as a State, ¢. 60, 11 Stat. 166, which declared
that the rivers and waters bounding the State “and the
navigable waters leading into the same shall be common
highways, and forever free, as well to the inhabitants of
said State as to all other citizens of the United States.”
We conclude that the State on its admission into the
Union became the owner of the bed of the lake. It is con-
ceded that, if the bed thus passed to the State, the defend-
ants have succeeded to the State’s right therein; and the
decisions and statutes of the State brought to our atten-
tion show that the concession is rightly made.
Decree affirmed.

MILLERS’ INDEMNITY UNDERWRITERS v. NEL-
LIE BOUDREAUX BRAUD AND ED. J. BRAUD.

ERROR TO THE SUPREME COURT OF THE STATE OF TEXAS.
No. 124, Argued January 13, 1926.—Decided February 1, 1926.

Plaintiff’s intestate, while employed as a diver by a ship-building
company, submerged himself ‘from a floating barge anchored in a
navigable river in Texas thirty-five feet from the bank, for the
purpose of sawing off timbers of an abandoned set of ways, once
used for launching ships, which had become an obstruction to navi-
gation. While thus submerged he died of suffocation due to failure
of the air supply. Damages for the death were recovered from
the employer’s insurer under the workmen’s compensation law of
Texas. Held,
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1. That the facts disclosed a maritime tort to which the general
admiralty jurisdiction would extend save for the state compensa-
tion law; but the matter was of mere local concern and its regula-
tion by the State would work no material prejudice to any char-
acteristic feature of the general maritime law. P. 64.

2. The state compensation law prescribed the only remedy, and its
exclusive features abrogated the right to résort to the admiralty
court which otherwise would exist. Id.

Affirmed.

Error to a judgment of the Supreme Court of Texas
affirming a judgment of the Court of Civil Appeals, which
affirmed a recovery in a suit under the workmen’s com-

pensation law of Texas. See 245 S. W. Rep. 1025; 261
I dr127

Mr. J. B. Morris, with whom Messrs. G. Bowdoin
Craighill, Hannis Taylor, Jr., and J. Austin Barnes were
on the brief, for plaintiff in error.

The Supreme Court df Texas bases its decision upon an
erroneous construction of Grant-Smith Porter Ship Co. v.
Rohde, 257 U. S. 469. While conceding that the cause
if considered as a tort action, partakes of an admiralty
nature, the court concludes from the above opinion that
it may assume jurisdiction of an admiralty cause of ac-
tion and apply to it local statutes as long as such statutes
do not work material prejudice to the general character-
istics of the maritime law. But see Washington v. Daw-
son & Co., 264 U. S. 219, and Gonsalves v. Morse Dry
Dock Co., 266 U. S. 171. The Supreme Court of the
United States had never held that a state court may
assume jurisdiction over causes of an admiralty nature
and apply to such causes a state compensation law.
What it has held is that a court of admiralty, under cer-
tain circumstances, may apply to an admiralty cause of
action local regulations.

If this case could be disposed of upon the theory that
the cause of action grows out of the contract of employ-
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ment, there would be no basis for Southern Pacific Co. v.
Jensen, 244 U. S. 205. The primary cause, which is, after
2ll, the basis of the cause of action, is the death occasioned
by a tort committed upon navigable water while the de-
ceased was engaged in work of a maritime nature. The
reason the compensation law cannot apply to a cause of
an admiralty nature is that the admiralty law is an ex-
clusive branch of federal jurisprudence which covers
maritime torts. The compensation law cannot substitute
its measure of damages, if you can call it such, for the
right of maintenance and cure given by the rules of ad-
miralty. No matter whether you consider the cause of
action as predicated upon the contract of employment
or upon tort, if the tort occurred upon navigable waters
the locality of the tort fixes the jurisdiction.

The courts of Texas have held the Texas compensa-
tion law invalid as applied to causes of an admiralty na-
ture. Home Life & Accident Co. v. Wade, 236'S. W. 778.
This cause of action is a maritime tort. Atlantic Transport
v. Imbrovek, 234 U. 8. 52; DeGaetno v. Merrett & Chap-
man Co., 196 N. Y. Sup. 195; Ellis v. United States, 206
U. S. 246; In re Eastern Dredging Co., 138 Fed. 942; The
Sunbeam, 195 Fed. 468,

Mr. M. G. Adams, with whom Messrs. C. W. Howth
and D. E. O’Fiel were on the brief, for defendants in error.

Under the provisions of the Texas Compensation Law,
which determined the rights of the parties to this cause,
the element of tort or locality is wholly eliminated and
constitutes no part of the cause of action, which rests
entirely in contract among employer, employee and in-
surer. The employer and the insurer enter into a con-
tract for the protection of the employer and the em-
ployees, having reference to the provisions of the statute
which are read into and become a part of the contract of
insurance. Grant-Porter Ship Co. v. Rohde, 257 U. S.
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469. This remedy is exclusive of all other remedies, and
the tort element, together with full indemnity for negli-
gence, is completely eliminated and expressly excluded.
The test to be applied in this case to determine jurisdic-
tion, is the contract and its nature. The fact that Bou-
dreaux was working in navigable water does not determine
exclusive jurisdietion in admiralty, for the simple reason
that this cause of action does not in any manner sound in
tort but is based wholly on the contract.

If the Texas Compensation Law were eliminated and
the cause of action regarded as being founded on tort,
this would not bring this cause within the exclusive ad-
miralty jurisdietion but would merely have the effect of
bringing it within that large class of causes of concurrent
jurisdiction of the admiralty and common law courts.
Cognizance by the state court can not possibly touch or
work material prejudice to the general maritime law; it
can not interfere with the proper harmony and uniformity
of that law in its international and interstate relations;
and, therefore, it cannot impinge upon the admiralty
jurisdiction of the federal courts; and the full purpose of
the constitutional grant to the federal courts and the
limitation upon the state courts as to admiralty and mari-
time causes would not be in anywise impaired. Western
Fuel Co. v. Garcia, 259 U. S. 233; Southern Pacific Co. v.
Jensen, 244 U. S, 205; Peters v. Veasey, 251 U, S. 121.

Mgr. JusticE McREyNoLDs delivered the opinion of the
Court.

The court below affirmed a judgment of the Orange
County District Court in favor of defendant in error for
compensation under the Workmen’s Compensation Law
of Texas (Gen. Laws 1917, p. 269) on account of the death
of her brother, O. O. Boudreaux. April 17, 1920, while
employed as a diver by the National Ship Building Com-
pany, he submerged himself from a floating barge anchored
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in the navigable Sabine River thirty-five feet from the
bank, for the purpose of sawing off the timbers of an
abandoned set of ways, once used for launching ships,
which had become an obstruction to navigation. While
thus submerged the air supply failed and he died of suffo-
cation.

The employing company carried a policy of insurance
with plaintiff in error conditioned to pay the compensation
prescribed by the statute and accordingly was “ regarded
as a subscriber ” to the Texas Employers’ Insurance Asso-
ciation therein provided for. Part I, § 3, of the statutes
declares—

“The employes of a subscriber shall have no right of
action against their employer for damages for personal
injuries, and the representatives and beneficiaries of de-
ceased employes shall have no right of action against such
subscribing employer for damages for injuries resulting in
death, but such employes and their representatives and
beneficiaries shall look for compensation solely to the asso-
ciation, as the same is hereinafter provided for Z

It also prescribes a schedule of weekly payments for
injured employes or their beneficiaries, and provides for
a Board to pass upon claims and an ultimate right to
proceed in court. Subscribers’ employes do not contribute
to the necessary costs of such protection. They are pre-
sumed to accept the plan and to waive all right to recover
damages for injuries at common law or under any statute
unless they give definite written notice to the contrary.
No such notice was given by the deceased.

Plaintiff in error insists that the claim arose out of a
maritime tort; that the rights and obligations of the parties
were fixed by the maritime law; and that the State had no
power to change these by statute or otherwise.

This subject was much considered in Grant Smith-
Porter Co. v. Rohde, 257 U. S. 469, 477—here on certifi-
cate—which arose out of injuries suffered by a carpenter
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while at work upon an uncompleted vessel lying in navi-
gable waters within the State of Oregon. The words of
the local statute applied to the employment and pre-
scribed an exclusive remedy. We said the cause was con-
trolled by the principle that, as to certain local matters
regulation of which would work no material prejudice to
the general maritime law, the rules of the latter may be
modified or supplemented by state statutes. And we held
that under the circumstances disclosed “ regulation of the
rights, obligations and consequent liabilities of the parties,
as between themselves, by a local rule would not neces-
sarily work material prejudice to any characteristic feature
of the general maritime law, or interfere with the proper
harmony or uniformity of that law in its international or
interstate relations.” Stressing the point that the parties
were clearly and consciously within the terms of the statute
and did not in fact suppose they were contracting with
reference to the general system of maritime law, we alluded
to the circumstance, not otherwise of special importance,
that each of them had contributed to the industrial acci-
dent fund.

And answering the certified questions we affirmed that
“ the general admiralty jurisdiction extends to a proceed-
ing to recover damages resulting from a tort committed
on a vessel in process of construction when lying on navi-
gable waters within a State.” Also, that “in the circum-
stances stated the exclusive features of the Oregon Work-
men’s Compensation Act would apply and abrogate the
right to recover damages in an admiralty court which

-otherwise would exist.”

In the cause now under consideration the record discloses
facts sufficient to show a maritime tort to which the gen-
eral admiralty jurisdiction would extend save for the
provisions of the state Compensation Act; but the matter
is of mere local concern and its regulation by the State
will work no material prejudice to any characteristic
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feature of the general maritime law. The Act prescribes
the only remedy; its exclusive features abrogate the right
to resort to the admiralty court which otherwise would
exist.

We had occasion to consider matters which were not of
mere local concern because of their special relation to
commerce and navigation, and held them beyond the regu-
latory power of the State, in Great Lakes Dredge & Dock
Co. v. Kierejewskt, 261 U. S. 479; Washington v. Dawson
& Co., 264 U. S. 219; Gonsalves v. Morse Dry Dock Co.,
266 U. S. 171; and Robins Dry Dock Co. v. Dahl, 266
U. 8. 449, 457.

The conclusion reached by the court below is correct

and its judgment must be
Affirmed.

THE INTEROCEAN OIL COMPANY ». UNITED
STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 115. Argued January 12, 1926.—Decided March 1, 1926.

Where a company, which supplied oil to the Government during the
war, moved its storage tanks from the place where they were
established to a distant locality, at the demand of an army officer,
relying on his promise that all expenses and losses to be thereby
sustained would be paid by the Government and believing that he
was acting within the scope of his authority, but knowing his action
was subject to written confirmation by a superior, which was never
given, held, that there was no express contract of the Government
to pay the expenses, and damages to the company’s business, result-
ing from the removal; and that no contract could be implied.

59 Ct. Cls. 980, affirmed.

ArpEAL from a judgment of the Court. of*Claims dis-
missing the petition on demurrer.

Mr. Charles E. Kern, with whom Mr. John Paul Earnest
was on the brief, for appellant.
100569°—26—5
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Solicitor General Mitchell, Mr. Alfred A. Wheat,
Special Assistant to the Attorney General, and Mr. Ran-
dolph 8. Collins, Attorney in the Department of Justice,
for the United States, submitted.

Mg. Cuier JusticeE TArr delivered the opinion of the
Court.

This is an appeal from a judgment of the Court of
Claims, entered May 26, 1924, sustaining a demurrer filed
by the United States, and dismissing the petition upon
the ground that it does not state a cause of action. The
facts stated in the petition are as follows:

The appellant, the Interocean Oil Company, was, in
1918 and before, engaged in refining, transporting and
dealing in petroleum and petroleum products, chiefly fuel
oil, at Carteret, New Jersey, where it owned and operated
a refinery and storage tanks. It also had a refinery at
Baltimore, Maryland. During the War, the corporation
was represented in Baltimore by Harold F. Brown in the
sale of oil to the Shipping Board and the United States
Navy. Brown made arrangements with Major Ross of
the Quartermaster’s Department of the United States
Army, acting under the direction of Colonel Kimball, in
charge, for the purchase by that department of fuel oil
for army transports. After experiments made under the
direction of Major Ross, a satisfactory grade of fuel oil
was obtained by mixing the heavy gravity oil of this oil
company with the light gravity oil of the Standard Oil
Company. Major Ross then directed Brown to be pre-
pared to furnish the full quantity of fuel oil required by
the Quartermaster’s Department. Ross complained that
there was not enough storage for fuel oil at Baltimore.
Brown advised him that the steel plates with which to
erect the tanks could not be obtained on account of the
War. Ross, finding that the company owned storage
facilities at Carteret, demanded that they be removed to
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Baltimore. In a conversation, in April, 1918, Ross ad-
vised the officers of the company that the Quartermaster’s
Department was short of fuel oil and that there must be
additional tankage, and that unless the tankage at Car-
teret was removed to Baltimore, the Department would
seize it and remove it itself as an exigency of war; but
that if the claimant was willing itself to transfer the
tanks, it would be satisfactory to the Department, and
that all expense incurred and all losses sustained would
be paid by the Government. The company’s officers
advised Ross that the removal of the tanks would mean
the destruction of its business at New York, but Ross said
it would be compensated for all its loss and damage and
that failure to remove the tanks would result in the De-
partment itself doing the work. The officers of the com-
pany were convinced that Ross was acting within the
scope of his authority, because theretofore when he had
given verbal orders to Brown for fuel oil, they had al-
ways been followed in due time by confirmatory written
orders, and thereafter prompt payment had been made
for the oil purchased. Indeed, so accustomed was Brown
to this that he had complied without question with every
order, depending upon the future confirmation of it. In
respect of the movement of the tanks, Ross said that he
was authorized to act for the War Department, and that
written official confirmation thereof would be forthcoming
from that Department. When Ross’s attention was called
to the fact that these confirmatory orders had not come,
he said it was an oversight and promised they would be
forthcoming at once from Colonel Kimball. Later he said
he had made out the orders and delivered them to Colonel
Kimball, who would sign them as evidence that proper
_official authority was being exercised. They were never
signed or delivered, however, and Colonel Kimball left the
service and went abroad because of ill health, and later
died. The removal of the tanks was begun by the com-
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pany with all dispatch, and it was far advanced when the
Armistice was signed November 11, 1918. This made
their use unnecessary for the purpose of the War Depart-
ment. They were not re-erected and in condition for use
at Baltimore until February, 1919.

The petition averred that the removal of the tanks from
Carteret resulted in the claimant’s losing its right to re-
erect them at Carteret because of action of the legislature
of New Jersey and the local authorities. The items of
damage included the actual expense incurred in taking
down the plant at Carteret and its freight to Baltimore,
and its re-erection there, which amounted to about
$54,000. The claim made also included an item for the
depreciation in the plant at Carteret of $220,000 and one
for the loss of franchise to conduct business at Carteret
and the profit on the probable sales of oil at Carteret for
five years from April, 1918, to October, 1923, which was
put at $2,300,000.

It is contended on behalf of the claimant that the Gov-
ernment got the benefit of the contract made between Ross
and it, that it had the right to rely on Ross’s authority, and
that performance of the contract saved the necessity of a
written agreement as required by Rev. Stats. § 3744.
The petition set forth no facts upon which the United
States can be said to have made any contract, whether
oral or written, with the claimant company. There is no
averment that Major Ross was authorized to make the
contract upon which suit is brought. The averments are
only that Ross told the officers of the company that he had
the authority to make the contract, and that there would
be a written confirmation by his chief, Colonel Kimball.
It is expressly admitted that no such written confirma-
tion by Colonel Kimball was ever signed or delivered to
the company. The necessary effect of the lengthy aver-
ments of the petition is that Ross did not have author-
ity to make a contract for the Government such as that
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sued on, but that the authority was vested in Colonel
Kimball, and that until Colonel Kimball signed the con-
tract, it did not bind the Government. All the statements
of the petition united together are no more than to say
that the company relied on the promise of Major Ross
that Colonel Kimball would confirm the contract which
Ross proposed to make and said that he had authority
subject to Kimball’s confirmation to make. But Kimball
never confirmed it.

Nor is there any implied contract binding upon the
Government. The Oil Company was dealing with its own
property in moving it from Carteret to Baltimore, and
when the tanks were removed to Baltimore, they still
belonged to the company for use by it not only in storing
oil for the Government but for anyone else. There
was no enrichment of the Government to its knowledge,
no benefit in the form of property given to it or of service
rendered to it from which the contract by it to pay could
be implied. The Court of Claims was right in sustaining
the demurrer, and the judgment is

Affirmed.

RHODE ISLAND HOSPITAL TRUST COMPANY,
EXECUTOR OF GEORGE BRIGGS, DECEASED, v.
RUFUS A. DOUGHTON, COMMISSIONER OF
REVENUE OF NORTH CAROLINA.

ERROR TO THE SUPREME COURT OF NORTH CAROLINA.

No. 106. Argued January 11, 1926.—Decided March 1, 1926.

1. Under the principle that the subject to be taxed must be within
the jurisdiction of the State, applicable to a transfer tax as well
as to a property tax, a State may not tax the devolution of prop-
erty from a non-resident to a non-resident, unless it has jurisdic-
tion of the property. P. 80.

2. Inasmuch as the property of a corporation is not owned by the
shareholder, presence of such property in a State does not give
that State jurisdiction over his shares for tax purposes. P. 81.
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3. A North Carolina law purporting to tax the inheritance of shares
owned by a non-resident in any corporation of another State having
fifty per cent. or more of its property in North Carolina, the
assessment of the shares as compared to their full value being in
the same ratio as the value of the corporate property in the
State to all the corporate property,—held void as applied to
shares owned by a resident and citizen of Rhode Island, and
passing to his executor there, in a New Jersey corporation,
where two-thirds in value of the corporation’s property was
located in North Carolina, but where the corporation was not
“ domesticated ” by reincorporation in North Carolina, and where
there was nothing in the statutory conditions on which it began
and continued business there suggesting that the shareholders
thereby subjected their stock to the taxing jurisdiction of that
State. P. 80.

187 N. C. 263, reversed.

Error to a judgment of the Supreme Court of North

Carolina sustaining a tax on the inheritance of shares of
stock.

Mr. John M. Robinson, with whom Messrs. William E.
Tillinghast, James C. Collins and Colin MacR. Makepeace
were on the brief, for plaintiff in error.

The distinction between the ownership of the shares
of a corporation and ownership of its property is funda-
mental, and has heretofore been fully recognized by the
law of North Carolina. Pullen v. Corporation Commis-
ston, 152 N. C. 553. See 38 Harv. L. Rev. 813. The deci-
sion in the present case seems to stand alone. Tyler v.
Dane County, 289 Fed. 843; State v. Dunlap, 28 Idaho
784; People v. Dennett, 276 111. 43; Welch v. Burrell, 223
Mass. 87; State v. Walker, 70 Mont. 484; In re McMul-
len’s Estate, 192 N. Y. S. 49; Shephard v. State, 184 Wis.
88. See Eisner v. Macomber, 252 U. S. 189; Hawley v.
Maldin, 232 U. S. 1.

We submit that the stock in question could not, in any
sense, be properly regarded as property in North Carolina.
The owner was not a resident. The corporation was a
New Jersey one. The certificates themselves were physi-
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cally out of the State. Any transfer of the certificates
must have been effected out of the State. There is no
contention, we assume, that the State could have exer-
cised any control over the transfer of the stock from one
owner to the other. Nor have we heard it contended that
the stock, prior to the decedent’s death, was subject to an
ad valorem tax in North Carolina. In other words, that
State had no jurisdiction over the property itself or the
transition thereof. Even if North Carolina, through its
legislature and courts, could thus sweep aside the corpo-
rate entity in dealing with the relationship of stockholders
to the property of a domestic corporation, it could not do
so when dealing with the relationship of stockholders in
a foreign corporation.

The tobacco company is a corporation of New Jersey.
Hence the relation of the stockholders to the corporate
property is determined by the law of that State and can
not be changed by the State of North Carolina. Supreme
Council v. Green, 237 U. S. 531; Canada, etc. R. R. v.
Gebhard, 109 U. S. 529. In the absence of evidence to
the contrary, it is presumed that the relation of a stock-
holder to the corporate property is fixed by the State of
New Jersey in accordance with the rules of the common
law, unaffected by statute. Miller v. Railroad, 154 N. C.
441; Roberts v. Pratt, 152 N. C. 731.

From the admitted facts it is seen that the taxing State
had no jurisdiction over the owner, or the property, or
the transfer of the property. Frick v. Commonwealth
of Pennsylvania, 268 U. S. 473. It is elementary that the
power of a State to tax is limited to persons, property
and business within its domain. State Tax on Foreign-
Held Bonds, 15 Wall. 300; Coe v. Errol, 116 U. S. 517;
Dewey v. Des Moines, 173 U. S. 192; Bristol v. Wash-
ington County, 177 U. 8. 133; Tyler v. Dane County, 289
"Fed. 843; Shepard v. State, 184 Wis. 88; Welch v. Burrell,
223 Mass. 87.
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The fact that the tobacco company complied with the

‘state statutes in order to do business therein conferred no

authority on the State to impose the tax in question. Sec-
tion 1181 of the Consolidated Statutes so complied with,
contains no provision to the effect that a corporation,
upon complying with its requirements, becomes, in any
respect, a North Carolina corporation. On the contrary
the section expressly provides that a corporation which
has complied with its provisions may thereafter * with-
draw ” from the State in a prescribed manner. Formerly
there were two sorts of statutes in. the case of admission
of foreign corporations to do business in a State—one
making it a domestic corporation, and the other merely
giving the foreign corporation, as such, permission to do
business in the State. Chapter 62 of the Public Laws of
the North Carolina Assembly of 1899 was an example
of the first kind of statute mentioned. This statute was
considered in the case of Southern Railway Co. v. Allison,
190 U. S. 326, wherein it was decided that a foreign cor-
poration, which had complied with the statute, did not
thereby lose its right to remove to the federal court an
action brought against it by a resident of North Carolina.

In Pennsylvania Railroad Co. v. Railroad, 118 U. S. 290,
the Court said: “ It does not seem to admit of question
that a corporation of one State, owning property and
doing business in another State by permission of the lat-
ter, does not thereby become a citizen of this State also.”
It will be noted that the North Carolina statute (C. S.
1181) does not purport to deal with the stockholders or
their liabilities, nor to change the common law relation
of a stockholder to the corporate property. Its provisions
operate directly upon the corporation itself, without at-
tempting to reach beyond it. It is true that a State may
impose valid conditions upon g foreign corporation seeking
to enter its borders to transact business. But we submit
that, even if it attempted to do so, it could not impose the
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condition that stock in such corporation, held outside the
State by a non-resident, should be subject to its inher-
itance tax. Shephard v. State, 184 Wis. 88; Tyler v. Dane
County, 249 Fed. 843.
It is true that, in exceptional cases, the court will
" disregard the corporate entity. This, however, is resorted
to in order to prevent injustice or to circumvent manifest
fraud. But our research has failed to disclose a single
case wherein the corporate entity has been disregarded in
order to support a tax for which the corporation admit-
tedly is not liable. If a State may utterly disregard the
entity of a foreign corporation, owning property within
its borders, solely for the purpose of collecting taxes out
of non-resident stockholders of the corporation, it may
disregard that entity for any and all purposes. The fact
that North Carolina has the power to punish the tobacco
company for transferring the stock before payment of the
tax, by taking property of the company located in the
State, does not confer jurisdiction. The vital fact in the
case is that Briggs owned no property there.

The economic policy pursued by North Carolina cannot
deprive the plaintiff in error of its federal rights. Neither
Briggs nor the plaintiff ever took any benefit under the
North Carolina way of levying ad valorem taxes. In Per-
son v. Watts, 184 N. C. 499, no rights under the federal
Constitution were involved.

Mr. Dennis G. Brummatt, Attorney General of North
Carolina, with whom Mr. Frank Nash, Assistant Attorney
General of North Carolina, was on the brief, for defend-
ant in error.

An inheritance tax is in no sense a tax upon property
but is a levy upon the exercise of a state-granted privilege
to dispose of property at one’s death or to receive such
property by reason of the death of the former holder.
The authority to tax this privilege is not restricted by
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the Fourteenth Amendment unless the statute plainly
offends against due process or equal protection. Orr v.
Gilman, 183 U. 8. 278; Billings v. Illinots, 188 U. S. 97;
Campbell v. California, 200 U. S. 87.

The idea of a corporation as a legal entity apart from
1ts members is a mere fiction of law. When this fiction’
is urged to an extent not within its reason and purpose
it should be disregarded and the corporation considered
as an aggregation of persons both in equity and law.
Baltimore & P. R. Co. v. Fifth Baptist Church, 108 U.
S. 317; United States v. Trinidad Coal & C. Co., 137 U.
S. 160. See also Hale v. Henkel, 201 U. S. 43; J. J. Mc-
Caskill Co. v. United States, 216 U. S. 504. Linn Timber
Co. v. United States, 236 U. S. 574; Northern Securities
Co. v. Unmited States, 193 U. S. 332; Standard Oil Co. v.
United States, 221 U. S. 1; United States v. American
Tobacco Co., 221 U. S. 106.

The legislature has authority to modify or abolish fic-
tions, though they may have been judicially created.
The State of North Carolina adopted this rule years ago
and has adhered to it consistently since in raising rev-
enue by the taxing of corporations and their shareholders.
The act of 1919 but extended this salutary principle to
inheritance taxes. [Citing numerous statutes.] See
Railroad Co. v. Commassioners, 87 N. C. 414; Worth v.
Railroad, 89 N. C. 301; Railroad Co. v. Commissioners,
91 N. C. 454; Person v. Watts, 184 N. C. 499; Person v.
Doughton, 186 N. C. 723.

The Act does not offend against the Fourteenth Amend-
ment, as the shares of stock held by the decedent in an-
other State are not themselves property, but only evi-
dence of decedent’s ownership of an interest in property
actually located in North Carolina, the statute being
careful to fit the taxable value of the transfer of such
shares to the proportion of the property owned and oper-
ated by the corporation in the State. While title to cor-
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porate property is in the corporation, the substantial
beneficial ownership is, in equity at least, in the stock-
holders. Gadsden First Nat. Bank v. Winchester, 119
Ala. 168; Swift v. Smith, 65 Md. 428; Bundy v. Ophir Iron
Co., 38 Oh. St. 30; United States v. Wolters, 46 Fed. 509;
Warren v. Davenport Fire Ins. Co., 31 Iowa 464 ; State v.
Brinkhop, 238 Mo. 298; Seaman v. Enterprise F. & M.
Ins. Co., 21 Fed. 778; Aetna Fire Ins. Co. v. Kennedy,
161 Ala. 600; Riggs v. Commercial Mut. Ins. Co., 125
N.Y.7. Many of the cases in this Court which recognize
a distinet property in the shareholder in his shares of
stock, do so in determining the constitutionality of a
statute, which was enacted in recognition of this prin-
ciple. Hawley v. Malden, 232 U. S. 1; Blackstone v.
Miller, 188 U. S. 189; Wheeler v. Sohmer, 233 U. S. 434.
See Tappan v. Merchants National Bank, 19 Wall, 490;
Farrington v. Tenn., 95 U. S. 679; Corry v. Baltimore, 196
U. S. 466; Rogers v. Hennipen County, 240 U. S. 184;
Van Allen v. The Assessors, 3 Wall. 598 dissenting
opinion. I Morawetz on Corporations, 2d Ed. §§ 227,
232; 3 Cook on Corporations, 8th Ed. §§ 663, 664.

The State has constitutional authority to disregard this
fiction, particularly when this is done with no ulterior
purpose but with the intent to conform its inheritance
tax laws to its consistent policy of disregarding the fie-
tion in all of its revenue acts in relation to the taxation
of the property of corporations and of their shareholders.
Blackstone v. Miller, 188 U. S. 189. See Adams Express
Co. v. Ohio State Auditor, 166 U. S. 185; New Orleans v.
Stemple, 175 U. S. 309. There is nothing in the recent
case of Frick v. Pennsylvania, 268 U. 8. 473, which con-
flicts with this view.

The State has constitutional authority to levy an in-
heritance tax upon the transfer of only that part of the
stock which is represented by the value of the property
located in the State. This is fair and just, because the
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tobacco company is conducting its very profitable business
under the fostering care of the laws of North Carolina and
practically all the profits that accrued to the decedent
from his ownership of the shares accrued in North Caro-
lina. See Young v. South Tredegar Iron Co., 8 Tenn.
189; In re Bronson’s Estate, 150 N. Y. 44; In re Culver’s
Estate, 145 Towa 1; Parks Cramer Co. v. Southern Express
Co., 185 N. C. 428. If this position is not sound, then
it is easy to conceive a corporation incorporated in an-
other State and doing business in this State with all of
its property in the State, whose shares of stock would not
be subject to the inheritance tax.

As this is in reality taxation of the transfer of an inter-
est in property located in the State, the General Assembly
may impose the obligation to pay such tax upon the cus-
todian of the property within the State. Much more may
it, then, impose this liability upon the tobacco company
in the present case if it should transfer the stock upon
its books without the waiver of the Commissioner of Rev-
enue required to give such transfer validity. Kirkland
v. Hotchkiss, 100 U. S. 498; Bristol v. Washington Co.,
166 U. S. 141; Carstairs v. Cochran, 193 U. S. 10; Travis
v. Yale & Towne Mfg. Co., 252 U. S. 60.

Plaintiff in error relies upon certain cases falling into
two classes: (a) Those where the court, in interpreting a
general statute not specifically imposing a tax, holds that
the tax cannot be assessed under the general words of the
act because the property in the share of stock is distinct
from the property of the corporation, and the share being
located without the taxing State, it has no authority to
impose the tax. People v. Bennett, 276 1ll. 43; People v.
Blair, 276 111. 623; State v. Dunlop, 28 Idaho 784; Welch
v. Burrell, State Treas., 223 Mass. 87; In re Harkness Es-
tate, 83 Okla. 107; (b) Those which hold an act some-
what similar to the North Carolina act attacked herein,
unconstitutional. Tyler v. Dane County, 289 Fed. 843;
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Shepard v. The State, 184 Wis. 88. Both of the two
decisions last cited were founded upon the fundamental
difference in Wisconsin between the capital of a corpora-

tion and its capital stock. State ex rel. Trust Co. v.
Walker, 70 Mont. 484, also distinguished.

Mgr. Curier Justice TAFT delivered the opinion of the
Court.

This is a writ of error to the Supreme Court of North
Carolina in a consolidation of two causes, the first being
an appeal to a Superior Court of the State by the plaintiff
in error, the Rhode Island Hospital Trust Company, ex-
ecutor of George Briggs, from an inheritance tax assess-
ment on the decedent’s estate made by the Commissioner
of Revenue of North Carolina, and the second being an
action at law by the executor to recover the taxes paid by
it on the assessment under protest. The Superior Court
held that the inheritance taxes imposed by the Commis-
sioner of Revenue of the State were lawful and that the
executor was not entitled to recover them back as illegally
collected. The Supreme Court of North Carolina affirmed
this judgment. 187 N. C. 263.

The assignment of error of the executor is based on the
invalidity under the Fourteenth Amendment of that part
of the Revenue Act of 1919 of North Carolina, Public
Laws, c. 90, § 6 and sub § 7, which provides:

“Sgc. 6. From and after the passage of this act all real
and personal property of whatever kind and nature which
shall pass by will or by the intestate laws of this State
from any person who may die seized or possessed of the
same while a resident of this State, whether the person
or persons dying seized thereof be domiciled within or out
of the State ((or if the decedent was not a resident of this
State at the time of his death, such property or any part
thereof within this State,) or any interest therein or in-
come therefrom which shall be transferred by deed, grant,
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sale or gift, made in contemplation of the death of the
grantor, bargainor, donor or assignor, or intended to take
effect in possession or enjoyment after such death, to any
person or persons or to bodies corporate or politic, in trust
or otherwise, or by reason whereof any person or body
corporate or politic shall become beneficially entitled in
possession or expectancy to any property or the income
thereof, shall be and hereby is made subject to a tax for
the benefit of the State. . . .

“Seventh. The words ‘such property or any part
thereof or interest therein within this State ’ shall include
in its meaning bonds and shares of stock in any incorpo-
rated company, incorporated in any other State or coun-
try, when such incorporated company is the owner of
property in this State, and if 50 per cent or more of its
property is located in this State, and when bonds or shares
of stock in any such company not incorporated in this
State, and owning property in this State, are transferred
by inheritance, the valuation upon which the tax shall be
computed shall be the proportion of the total value of
such bonds or shares which the property owned by such
company in this State bears to the total property owned
by such company, and the exemptions allowed shall be
the proportion of exemption allowed by this act, as related
to the total value of the property of the decedent.”

The seventh sub-section further provides:

“Any incorporated company not incorporated in this
State and owning property in this State, which shall trans-
fer on its books the bonds or shares of stock of any de-
cedent holder of shares of stock in such company exceeding
in par value $500, before the inheritance tax, if any, has
been paid, shall become liable for the payment of the said
tax, and any property held by such company in this State
shall be subject to execution to satisfy the same. A
receipt or waiver signed by the State Tax Commissioner
of North Carolina shall be full protection for any such
company in the transfer of any such stocks or bonds.”
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George Briggs was a resident of the State of Rhode
Island, and domiciled therein at the time of his death.,
He never resided in North Carolina. He died testate
October 29, 1919, leaving a large estate. The plaintiff,
Rhode Island Hospital Trust Company, was appointed
executor of Briggs’ will, and qualified as such before the
municipal court of the city of Providence, Rhode Island.
Among other personal property passing to the executor
under the will were shares of stock in the R. J. Reynolds
Tobacco Company which with declared dividends unpaid
were valued at $115,634.50. The R. J. Reynolds Tobacco
Company, hereinafter for brevity called the Tobacco Com-
pany, is a corporation created under the laws of the State
of New Jersey. Section 1181 of the Consolidated Statutes
of North Carolina provides that every foreign corporation,
before being permitted to do business in North Carolina,
shall file in the office of the Secretary of State a copy of
its charter, a statement of the amount of its capital stock,
the amount actually issued, the prineipal office in North
Carolina, the name of the agent in charge of the office, the
character of the business which it transacts, and the names
and post office addresses of its officers and directors. It is
required to pay, for the use of the State, twenty cents for
every one thousand dollars of its authorized capital stock,
but in no case less than $25, nor more than $250. It may
withdraw from the State upon paying a fee of five dollars,
and filing in the office of the Secretary of State a statement
of its wish to do so. In August, 1906, the Tobacco Com-
pany filed its application under the statute and complied
with the requirements, and a certificate granting authority
to it to do business in the State was issued. Two-thirds
in value of its entire property is in North Carolina. Since
1906, it has regularly paid the license and franchise tax
required, and is still doing business in the State.

Briggs’ certificates of stock in the Tobacco Company,
passing under his will to his executor, were, none of them,
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in the State of North Carolina at the time of his death,
.and never had been while they were owned by him. The
Commissioner of Revenue of the State assessed an in-
heritance tax upon $77,089.67, (6625 per cent. of the total
value of Briggs’ stock), amounting to $2,658.85. The
plaintiff as executor applied to the office of the company
in New Jersey to have this stock transferred to it as exe-
cutor, in compliance with the will of Briggs. The com-
pany refused to do so, on the ground that under the law
of North Carolina, already set forth, it would by such
transfer before the executor paid the transfer tax subject
itself to a penalty which could be exacted out of its prop-
erty in that State. Thereupon the executor paid the tax
under protest, and brought suit to recover it back.

The question here presented is whether North Carolina
can validly impose a transfer or inheritance tax upon
shares of stock owned by a non-resident in a business cor-
poration of New Jersey, because the corporation does
business and has two-thirds of its property within the
limits of North Carolina. We think that the law of North
Carolina by which this is attempted, is invalid. It goes
without saying that a State may not tax property which is
not within its territorial jurisdiction. State Tax on For-
eign Held Bonds, 15 Wall. 300; Louisville Ferry Company
v. Kentucky, 188 U. S. 385; Delaware Railroad v. Penn-
sylvania, 198 U. S. 341; Union Ref. Transit Company v.
Kentucky, 199 U. S. 194; Metropolitan Life Insurance
Company v. New Orleans, 205 U. S. 395, 399; United
States v. Bennett, 232 U. S. 299, 306; International Paper
Company v. Massachusetts, 246 U. S. 135, 142; Frick v.
Pennsylvania, 268 U. S, 473, 488.

The tax here is not upon property, but upon the right
of succession to property, but the principle that the sub-
ject to be taxed must be within the jurisdiction of the
State applies as well in the case of a transfer tax as in that
of a property tax. A State has no power to tax the devo-
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lution of the property of a non-resident unless it has juris-
diction of the property devolved or transferred. In the
matter of intangibles, like choses in action, shares of stock,
and bonds, the situs of which is with the owner, a transfer
tax of course may be properly levied by the State in which
he resides. So, too, it is well established that the State in
which a corporation is organized may provide in creating
it for the taxation in that State of all its shares, whether
cewned by residents or non-residents. Hawley v. Malden,
232 U. 8. 1, 12; Hannzs Distillery Co. v. Baltimore, 216 U.
S. 285, 293, 294; Corry v. Baltimore, 196 U. S. 466; Tap-
pan v. Bank, 19 Wall 490, 503.

In this case the jurisdiction of North Carolina rests on
the claim that, because the New Jersey corporation has
two-thirds of its property in North Carolina, the State
may treat shares of its stock as having a situs in North
Carolina to the extent of the ratio in value of its property
in North Carolina to all of its property. This is on the
theory that the stockholder is the owner of the property
of the corporation, and the State which has jurisdiction of
any of the corporate property has pro tanto jurisdiction
of his shares of stock. We can not concur in this view.
The owner of the shares of stock in a company is not the
owner of the corporation’s property. He has a right to
his share in the earnings of the corporation, as they may
be declared in dividends, arising from the use of all its
property. In the dissolution of the corporation he may
take his proportionate share in what is left, after all the
debts of the corporation have been paid and the assets are
divided in accordance with the law of its creation. But
ke does not own the corporate property.

In Van Allen v. Assessors, 3 Wall. 573, 583, the question
was whether shares of stock in a national bank could be
subjected to state taxation if part or all of the capital
of the bank was invested in securities of the National
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Government declared by the statute authorizing them to
be exempt from taxation by state authority. It was held
that they could be so taxed. Mr. Justice Nelson, speaking
for this Court, said, at pp. 583, 584:

“But,iin addltlon to this view, the tax on the shares is
not a tax on the capital of the bank. The corporation
is the legal owner of all the property of the bank, real and
personal; and within the powers conferred upon it by the
charter, and for the purposes for which it was created, can
deal with the corporate property as absolutely as a private
individual can deal with his own. This is familiar law,
and will be found in every work that may be opened on
the subject of corporations.

“The interest of the shareholder entltles him to partici-
pate in the net profits earned by the bank in the employ-
ment of its capital, during the existence of its charter, in
proportion to the number of his shares; and upon its
dissolution or termination, to his proportion of the prop-
erty that may remain of the corporation after the pay-
ment of its debts. This is a distinet independent interest
or property, held by the shareholder like any other prop-
erty that may belong to him.”

The same principle is declared i Jellentk v. Huron
Copper Company, 177 U. S. 1, in which it was held that
shares of stock in a corporation had a situs in the State
creating the corporation so that they were there subject
to mesne process. It is approved in Farrington v. Ten-~
nessee, 95 U. S. 679, 686; in Hawley v. Malden, supra,
at p. 19; in Eisner v. Macomber 252 U. S. 189, 208, 213,
214, a‘nd in Des Moines Natl. Bank v. Fairweather, 263
U. S. 103, 112.

In North Carolina and in some other States, the state
constitution requires all property. real and personal, to be
taxed equally. Laws have been passed exempting shares
of stock in North Carolina corporations from taxation,
on the ground that the property of the corporation is
taxed, which is held to be equivalent to taxing the shares.
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Person v. Watts, 184 N. C. 499; Jones v. Davis, 35 O. S.
474. But such cases grow out of state constitutional diffi-
culties and are hardly applicable to questions of state juris-
diction of shares of foreign corporation stock. The cases
of Bronson’s Estate, 150 N. Y. 1, 8 and In re Culver’s
Estate, 145 Towa 1, said to hold that a stockholder owns
the property of the corporation, are really authorities to
the point that shares of stock in a corporation of a State
have their situs for purposes of taxation in that State, as
well as in the residence of the owner of the shares. But
whatever the view of the other courts, that of this Court
is clear: the stockholder does not own the corporate prop-
erty. Jurisdiction for tax purposes over his shares can
not, therefore, be made to rest on the situs of part of the
corporate property within the taxing State. North Caro-
lina can not control the devolution of New Jersey shares.
That is determined by the laws of Rhode Island where the
decedent owner lived or by those of New Jersey, because
the shares have a situs in the State of incorporation.
There is nothing in the statutory conditions on which the
Tobacco Company began or continued business in North
Carolina. which suggests that its shareholders subjected
their stock to the taxing jurisdiction of that State by the
company’s doing business there.

Our conclusion is in accord with the great majority of
cases in the state courts where this exact question has
arisen. Welchv. Burrill, 223 Mass. 87; People v. Dennett,
276 Ill. 43; State v. Dunlap, 28 Idaho 784; State v.
Walker, 70 Montana 484; In re Harkness Estate, 83 Okla.
107. Tyler v. Dane County, 289 Fed. 843, contains a full
and satisfactory discussion of the subject in a Wisconsin
case which has been followed by the Supreme Court of
Wisconsin in Estate of Shepard, 184 Wis. 88. See article
by Professor Beale, 38 Harvard Law Review 291.

In an addendum to its opinion in this case, the Supreme
Court of North Carolina suggests that the jurisdiction of
the State to tax the shares of the New Jersey corporation
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may be based on the view that the corporation has been
domesticated in North Carolina. So far as the statutes
of the State show, it has been authorized to do and does
business in the State and owns property therein and pays
a fee for the permission to do so. It has not been re-in-
corporated in the State. It is still a foreign corporation
and the rights of its stockholders are to be determined
accordingly.

We conclude that the statute of North Carolina, above
set out, in so far as it attempts to subject the shares of
stock in the New Jersey corporation, held by a resident
of Rhode Island, to a transfer tax, deprives the executor
of Briggs of his property without due process of law and
is invalid.

Judgment reversed.

INDEPENDENT WIRELESS TELEGRAPH COM-
PANY v. RADIO CORPORATION OF AMERICA.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 87. Petition for rehearing; denied March 1, 1926.

This Court will not examine a point raised for the first time in a
petition for rehearing, after failure to raise it in the petition for
certiorari, briefs, or argument of counsel.

On pETITION to rehear, after the decision reported in
269 U. S. 459.

Mr. William H. Dauwis, for petitioner.

Mr. John W. Davis, with whom Mr. James J. Cosgrove
was on the brief, for respondent.

Mgr. CHikrF JusTicE TAFT delivered the opinion of the
Court.

This is a petition for rehearing of a case in which the
opinion was handed down January 11th last. The case
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was a bill in equity in the District Court for the Southern
District of New York, filed by the Radio Corporation to
enjoin the Independent Wireless Company from infringing
the rights of the Radio Company, which were averred in
its bill to be those of an exclusive sub-licensee of the
patentee, the De Forest Radio Telegraph & Telephone
Company, in respect of the use of certain radio apparatus
for commercial communication between ships and shore
for pay. The Radio Company made the De Forest Com-
* pany co-complainant in the bill, reciting that it had asked
the De Forest Company to become a co-complainant, and
that it had refused, that the De Forest Company was a
resident of Delaware, was beyond the jurisdiction of the
District Court for the Southern District of New York, and
could not be served with process, and that under such
circumstances it had the right to use the name of the De
Forest Company as co-complainant without its consent.
A motion to dismiss the bill was granted by the District
Court for lack of the presence of the patentee as a party,
and an appeal was taken from the decree of dismissal to
the Circuit Court of Appeals. The latter court reversed
the decree of dismissal and remanded the case for further
proceedings. Thereupon an application was made to this
Court for certiorari, and the certiorari was issued. In the
opinion already rendered, January 11th last, this Court
held that the Radio Corporation properly made the De
Forest Company a co-complainant with it in the bill with-
out its consent, and therefore that the action of the Cir-
cuit Court of Appeals in reversing the decree of the
District Court dismissing the bill was right. The peti-
tion for rehearing on behalf of the Independent Wireless
Company now filed, raises the question whether the Radio
Corporation is an exclusive sub-licensee of the patentee,
the De Forest Company, under the contracts, from which
the Radio Company derives its rights, and which are
exhibits to the bill. Tt is the first time that this question
has been made in this Court. The bill which was dis-
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missed makes the specific averment that the Radio Cor-
poration did have the rights of an exclusive licensee.
Both the District Court and the Circuit Court of Appeals
found from the contracts as exhibited that the Radio
Company had the exclusive rights as sub-licensee which
it claimed. The briefs for the Independent Wireless Com-
pany did not raise any question on this point in this Court,
nor was it mentioned in that Company’s petition for cer-
tiorari. Its whole argument therein was devoted to the
issue whether, assuming that the Radio Company was an
exclusive licensee, it could make the patentee company, the
De Forest Company, a co-complainant. As the District
Judge remarked in his opinion, the contracts out of which
the Radio Company’s alleged exclusive license arises are
complicated, and this Court, in view of the decision of
both the lower courts, holding such exclusive rights in the
Radio Company as a licensee to exist, decided the case on
the basis of those rights. In view of the course of the
Independent Wireless Company in not making this point
in its petition for certiorari, briefs or argument, we do
not purpose to examine this question now raised for the
first time. Our writ of certiorari was granted solely be-
cause of the importance of the question of patent practice
decided in our opinion already announced. However, as
the case must now be remanded to the District Court for
further proceedings, we have no wish by action of ours
to preclude the defendant below from making the point
unless it is prevented by his course in the courts below.
We therefore direct the mandate to include a provision
that the further proceedings to be taken shall be without
prejudice, by reason of anything in the opinion or decree
of this Court, to the right of the Independent Wireless
Company to raise the issue, by answer or otherwise,
whether the Radio Corporation has the rights as an ex-
clusive sub-licensee, which it avers in its bill. With this
reservation, the petition for rehearing is denied.

Petition denied.
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OREGON-WASHINGTON RAILROAD & NAVIGA-
TION COMPANY ». STATE OF WASHINGTON.

ERROR TO THE SUPREME COURT OF THE STATE OF
WASHINGTON.

No. 187. Argued January 28, 1926.—Decided March 1, 1926.

1. The power of the States to quarantine against importation of farm
produce likely to convey injurious insects from infested localities,
was suspended, in so far as concerns interstate ccmmerce, by the
Act of August 20, 1912, as amended March 4, 1917, investing the
Secretary of Agriculture with full authority over the subject.
P. 96.

2. This Act of Congress can not be construed as leaving the States
at liberty to establish such quarantines in the absence of action by
the Secretary of Agriculture. P. 102.

3. A quarantine proclaimed by the State of Washington under Ls.
1921, c. 105, against importation of alfalfa hay and alfalfa meal,
except in sealed containers, coming from designated regions in other
States found to harbor the alfalfa weevil, is therefore inoperative.
Pp. 93, 102.

128 Wash. 365, reversed.

ERROR to a judgment of the Supreme Court of Wash-
ington affirming a decree, in a suit instituted by the State,
permanently enjoining the Railroad Company from trans-
porting through the State consignments of alfalfa hay and
meal from other designated States or parts thereof, in
disregard of a quarantine.

Mr. Arthur C. Spencer, with whom Messrs. Henry W.
Clark and F. T. Merritt were on the brief, for plaintiff in
error.

Mr. R. G. Sharpe, with whom Mr. John H. Dunbar was
on the brief, for defendant in error.

The reasonableness of a quarantine regulation must in
all cases be determined by the exigencies of the particular
problem confronting the commonwealth, and the quaran-
tine order here involved is no more drastic than the evi-
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dence shows the situation demanded. Railroad Company
v. Husen, 95 U. S. 465, distinguished. See Rasmussen V.
Idaho, 181 U. S. 198; State v. Rasmussen, 7 Idaho 1;
Smith v. Railroad Co., 181 U. 8. 248; Compagnie Fran-
caise De Navigation a Vapeur v. Board of Health, 186
U. 8. 380; Schollenberger v. Commonwealth of Pennsyl-
vama, 171 U. S. 1.

The federal act does not conflict with the state law and,
in any event, the former merely delegates to the Secretary °
of Agriculture the right to quarantine any district which
he finds, after a public hearing, to be infected by a dan-
gerous plant disease or insect infestation, and until the
Secretary of Agriculture has actually caused such a public
hearing to be had and has fixed, or refused to fix, quaran-
tine lines as contemplated by § 8 of the Act, it cannot be
said that Congress has occupied the field covered by the
state quarantine law.

Clearly the fact that Congress has merely delegated to
an executive officer the power which it itself has to enact
police regulations affecting the welfare of the several
States does not mean that it has deprived the several
States of the right to protect their own agricultural indus-
tries by proper police regulations of their own, at least
until the delegated power has been actively exercised by
the executive officer. Mzissouri Pacific Ry. Co. v. Larabee
Flour Mills Co., 211 U. S. 612; Railway Co. v. Harris,
234 U. S. 412; Atlantic Coast Line R. R. v. Common-
wealth, etc., 136 Va. 134.

It is argued by the Railroad that the Act of Congress
makes it obligatory upon the Secretary of Agriculture to
establish a quarantine ““ when he shall determine that such
a quarantine is necessary.” But he is merely authorized
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