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Volume 267 U. S, p. iii. Insert the name of MRr. Justice
McREYNOLDS, as fourth in the list of Justices.

Volume 267 U. 8., p. 602, fourth line from bottom. Change “ Otto”
to Otho.

The price of this volume is fixed under the Act of July 1, 1922,
c. 267, 42 Stat. 816, at $2.75 per copy, delivered. Sold by the Super-
intendent of Documents, Government Printing Office, Washington,
D. C.
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GEORGE SUTHERLAND, ASSOCIATE JUSTICE.
PIERCE BUTLER, AsSoCIATE JUSTICE.

EDWARD T. SANFORD, ASSOCIATE JUSTICE.
HARLAN FISKE STONE, AssoCIATE JUSTICE.

JOHN G. SARGENT, ATTORNEY GENERAL.
JAMES M. BECK, SorLiciTorR GENERAL.®
WILLIAM D. MITCHELL, SoriciTorR GENERAL.?
WILLIAM R. STANSBURY, CLERK.

FRANK KEY GREEN, MARSHAL.

1 For allotment of the Chief Justice and Associate Justices among
the several circuits, see p. IV, post.

20n June 4, 1925, President Coolidge appointed William D.
Mitchell, of Minnesota, Mr. Beck having tendered his resignation to
become effective upon appointment, of his successor. Mr. Mitchell
took the oath and entered upon the duties of his office on June 8§,
1925.
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SUPREME COURT OF THE UNITED STATES
OcToBER TERM, 1924 *
ORDER OF ALLOTMENT OF JUSTICES

It s ordered, That the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, agreeably to the act of Congress in
such case made and provided, and that such allotment be
entered of record,.viz:

For the First Circuit, OLiver WeENDELL HoLMES, Asso-
ciate Justice.

For the Second Circuit, HARuAN FISKE STONE, Asso-
ciate Justice.

For the Third Circuit, Louts DEMBITZ BRANDEIS, Asso-
ciate Justice.

For the Fourth Circuit, WiLLiam H. Tarr, Chief
Justice.

For the Fifth Circuit, Epwarp T. SANFORD, Associate
Justice.

For the Sixth Circuit, JAmEs C. McREYNoOLDS, Associate
Justice.

For the Seventh Circuit, Pierce BuTLER, Associate
Justice.

For the Eighth Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Ninth Circuit, GEORGE SUTHERLAND, Associate
Justice.

March 16, 1925.

*For next previous allotment, see 267 U. S., p. 1v.
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Under § 64 of the Bankruptey Act, federal and state taxes are to
be paid in full before paying claims fcr preferred wages, unless
it clearly appear that the particular tax in question has been
subordinated to such claims by some relevant federal or local law.
City of Richmond v. Bird, 249 U. 8. 174.

290 Fed. 160, affirmed.

CERTIORARI to a judgment of the Circuit Court of
Appeals which reversed a judgment of the District Court
giving wages priority over taxes in a bankruptey case.
See 283 Fed. 351.

Messrs. Reuben G. Hunt and Lewis V. Crowley for
petitioners. '

The Solicitor General and Mr. Merrill E. Otis, Special
Assistant to the Attorney General, for the United States.

M-g. Justice McREy~NoLps delivered the opinion of the
Court.

The bankrupt’s estate consisted of personal property

only, and there is no suggestion of a lien thereon to se-
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cure any of the claims now under consideration. The
fund derived from conversion of all the property is insuffi-
cient fully to satisfy taxes due the United States and the
City and County of San Francisco, and the allowed claims
for preferred wages. Which of these must be paid first is
the question for decision. The referee ruled in favor of
the wages, and the District Court approved; but the Cir-
cuit Court of Appeals held to the contrary and directed
that priority should be given the taxes.

The Bankruptey Act of 1898, c. 541, 30 Stat. 544, 563,
provides—

“Sec. 64. Debts which have priority.—a. The court shall
order the trustee to pay all taxes legally due and owing by
the bankrupt to the United States, State, county, district,
or municipality in advance of the payment of dividends
to creditors, and upon filing the receipts of the proper
public officers for such payment he shall be eredited with
the amount thereof, and in case any question arises as to
the amount or legality of any such tax the same shall be
heard and determined by the court.

“p. The debts to have priority, except as herein pro-
vided, and to be paid in full out of bankrupt estates, and
the order of payment shall be (1) the actual and neces-
sary cost of preserving the estate subsequent to filing the
petition; (2) the filing fees paid by creditors in involun-
tary cases; (3) the cost of administration, including the
fees and mileage payable to witnesses as now or hereafter
provided by the laws of the United States, and one rea-
sonable attorney’s fee, for the professional services ac-
tually rendered, irrespective of the number of attorneys
employed, to the petitioning creditors in involuntary
cases, to the bankrupt in involuntary cases while per-
forming the duties herein prescribed, and to the bankrupt
in voluntary cases, as the court may allow; (4) wages
due to workmen, clerks, or servants which have been
earned within three months before the date of the com-
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mencement of proceedings not to exceed three hundred
dollars to each claimant; and (5) debts owing to any
person who by the laws of the States or the United States
is entitled to priority.”

Guarantee Co. v. Title Guaranty Co., 224 U. S. 152,
159, 160, held that under § 64 wages were entitled to
priority over the claim of the United States for damages
occasioned by the bankrupt’s failure to comply with a
construction contract. It was there said—

“ By the statute of 1797 (now Sec. 3466) and Sec. 5101
of the Revised Statutes all debts due to the United States
were expressly given priority to the wages due any opera-
tive, clerk, or house servant. A different order is pre-
seribed by the Act of 1898, and something more. Labor
claims are given priority, and it is provided that debts
having priority shall be paid in full. The only exception
is ‘ taxes legally due and owing by the bankrupt to the
United States, State, county, district or municipality.’
These were civil obligations, not personal conventions, and
preference was given to them, but as to debts we must
assume a change of purpose in the change of order. And
we cannot say that it was inadvertent. The Act takes
into consideration, we think, the whole range of indebt-
edness of the bankrupt—national, State and individual—
and assigns the order of payment. The policy which it
dictated was beneficent and well might induce a postpone-
ment of the claims, even of the sovereign, in favor of those
who necessarily depended upon their daily labor. And to
give such claims priority could in no case seriously affect
the sovereign. To deny them priority would in all cases
seriously affect the claimants.”

In City of Richmond v. Bird, 249 U. S. 174, 177, past
due taxes were denied priority of payment over a debt
secured by a lien which the state law recognized as su-
perior to the city’s claims for such taxes. We said—

“ Respondents therefore must prevail unless priority
over their lien is given by Sec. 64a to claim for taxes
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which, under State law, occupied no better position than
one held by a general creditor. Section 67d, Bankruptey
Act, quoted supra, declares that liens given or accepted in
good faith and not in contemplation of or in fraud upon
this Act, shall not be affected by it. Other provisions
must, of course, be construed in view of this positive one.
Section 64a directs that taxes be paid in advance of
dividends to creditors; and ‘ dividend,” as commonly used
throughout the Act, means partial payment to general
creditors. In Sec. 65b, for example, the word occurs in
contrast to payment of debts which have priority. And
as the local laws gave no superior right to the City’s un-
secured claim for taxes we are unable to conclude that
Congress intended by Sec. 64a to place it ahead of valid
lien holders.”

Of course, this opinion must be read in the light of
the question under consideration—Does § 64 require
that taxes shall be paid in advance of debts secured
by liens which under the local law are superior to claims
for such taxes? We pointed out that § 67d preserves valid
liens and is not qualified by the direction of § 64a to
. discharge taxes “in advance of the payment of dividends
to creditors,” since “‘dividend’, as commonly used
throughout the Act, means partial payment to general
creditors.” We did not undertake to decide in what or-
der, as among themselves, taxes and the debts specified
by § 64 should be satisfied; that point was not presented.

The language of § 64 has caused much uncertainty;
and widely different views of its true meaning may be
found in the opinions of District Courts and Circuit
Courts of Appeals.

Paragraph “a” directs that “ the court shall order the
trustee to pay all taxes legally due and owing . . . in
advance of [not next preceding] the payment of dividends
to creditors ”—that is, partial payments to general credi-
tors. City of Richmond v. Bird, supra. It does not un-
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dertake otherwise to fix the precise position which shall
be accorded to them. This, we think, must be deter-
mined upon consideration of the circumstances of each
case and the provisions of relevant federal and local
laws—e. g., those which preseribe liens to secure or special
priority for tax claims. It also appears, plainly enough,
that all debts mentioned in Paragraph “b ” must be satis-
fied before any payment to general creditors.

Guarantee Co. v. Title Guaranty Co., supra, declares
that the taxes of Paragraph “a” are “civil obligations,
not personal conventions, and preference was given to
them ” over the wages specified by Clause (4), Paragraph
“b”. We adhere to this as a correct statement of the
general rule to be followed whenever it does not clearly
appear that the particular tax has been subordinated to
claims for wages by some relevant law.

We find no error in the action of the court below. The
cause will be remanded to the District Court for further
proceedings consistent with this opinion.
: Affirmed.

LINDER ». UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 183. Submitted March 9, 1925.—Decided April 13, 1925.

1. Any provision of an act of Congress ostensibly enacted under
power granted by the Constitution, not naturally and reasonably
adapted to the effective exercise of such power but solely to the
achievement of something plainly within the power reserved to
the States, is invalid and can not be enforced. P. 17.

2. Direct control of medical practice in the States is obviously beyond
the power of Congress. P. 18.

3. Incidental regulation of such practice by Congress through a
taxing act, like the Narcotic Law, can not extend to matters
plainly inappropriate and unnecessary to reasonable enforcement
of a revenue measure. P. 18,
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4. An act of Congress must be construed, if fairly possible, so as
to avoid not only the conclusion that it is unconstitutional but
also grave doubts upon that score. P. 17,

5. Section 2 of the Narcotic Law, declares it unlawful for any person
to sell, give away etc., any of the drugs mentioned in the act
except in pursuance of an order of the person to whom the article
is sold, ete., written on an official blank, but does not apply “to
the dispensing or distribution of the aforesaid drugs to a patient
by a physician . . . . registered under this Act in the course of
his professional practice only.” Held inapplicable to a case where a
physician, acting bona fide and according to fair medical standards,
gives an addict moderate amounts of the drugs for self-adminis-
tration in order to relieve conditions incident to addiction. P. 16.

6. What constitutes bona fide medical practice, consistent with the
statute, depends upon the facts and circumstances of the case.
P.18.

200 Fed. 173, reversed.

CerTIORARI to a judgment of the Circuit Court of Ap-
peals affirming a conviction under the Narcotic Law.

Mr. George Turner, for petitioner.

Sub-section (a) of § 2 excepts ““ the dispensing or dis-
tribution of any of the aforesaid drugs to a patient by a
physician, dentist, or veterinary surgeon registered under
the Act in the course of his professional practice only.”
The lower courts have engrafted on this exception with-
out any sufficient reason the further requirement that the
dispensing or distribution must not only have been in
the course of the professional practice of the physician,
but that the drugs must have been dispensed or dis-
tributed in good faith as medicine, and not to satisfy the
cravings of an addict. Other cases holding the same
doctrine are Manning v. United States, 287 Fed. 800;
Melanson v. United States, 356 Fed. 783; Thompson v.
United States, 258 Fed. 196. The term “addict” is not
used in the entire Narcotic Act, and the only mention of
“good faith” is found in § 8 where, after making it
unlawful for any person not registered to have in pos-
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session or under his control any of the drugs, a number
of exceptions are made, among which is one in favor of
those having possession of drugs which may “have been
preseribed in good faith by a physician, dentist or vet-
erinary surgeon registered under this Act.” Apart from
the difficulty of applying provisions relating to one
offense to another separate and distinet offense, there are
“two other very good reasons why the good faith provision
in the above exception can have no reference to or influ-
ence in construing the exception in favor of registered
physicians provided for by sub-section (a) of § 2. The
first is the decision of this court in United States v. Jin
Fuey Moy, 241 U. 8. 394, in which it was determined
that the provision of § 8 against having drugs in posses-
sion must be construed as leveled at only those required
to register and entitled to register and to procure order
blanks; and consequently the good faith provision can
have no reference to the dispensing and distribution of
drugs to people in general, because they are not entitled
to register or to procure order blanks.

Second, an exception to the having drugs in possession
cannot be imported into the exception in favor of reg-
istered physicians dispensing or distributing the drugs.
The two things are entirely different in the considerations
which govern them and in the gravity of the act as tend-
ing to impair the revenue features of the law. A person
entitled to register, but not registered, having the drugs
In possession, may very well be considered as presump-
tively engaged in their clandestine distribution, and there-
fore to be protected in their possession only by a good
faith prescription, and the good faith of the preseription
as to him be matter of proper concern. A registered phy-
sician, on the other hand, dispensing drugs to patients
and keeping the record required, is above board at least,
whatever the motive for dispensing the drugs, and
no harm ecan acerue to the administration of the law by
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his act, or if harm come, it is infinitesimal, and not worthy
of consideration under the maxim de minimus non curat
lex.

If the exception found in § 2 stands alone, and is not
influenced by anything except the general purpose of the
law, what dispensing or distribution of drugs to patients
may be reasonably considered as “in the course of his
professional practice only?”’ That question, we- submit,
cannot be answered by the application of any hard and
fast rule.

It is the business of the physician to alleviate the
pain and suffering of patients as well as to effectuate
their cure. If we are to believe the literature on the sub-
ject, the suffering of an addict caused by deprivation of
his customary drug is as intense as any suffering caused
by disease. It is perhaps more so in the insistent de-
mand for relief. Why should not the physician in the
course of his ordinary practice take cognizance of that
fact and administer temporary relief? It is, we submit,
a strained construction of the law to hold that the lan-
guage in question was intended to prohibit such an act,
especially in view of the fact that the entire frame-work
of the law shows that it was intended, not to regulate
health and morals, but to make regulations with respect
to the drug traffic which would keep it above board for
the benefit of States and municipalities which do have
authority and duty in that direction.

The indictment states no offense even under the con-
struction of the Narcotic Act prevailing in the lower
courts. There is nothing in it to negative that the drugs
here were dispensed in good faith in the ordinary course
of professional practice. It is a well-known fact that
one of the means of treating addiction to morphine, or
any of the habit-forming drugs, is the administration of
diminishing quantities of the drug until the addict is
finally weaned away from the habit. In United States v.
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Behrman, supra, it was only the extraordinary quantity
of the drug dispensed that enabled the court to find in
the acts charged in the indictment an infraction of the
law.

If the mere catering to a diseased appetite in the matter
of narcotic drugs, even where such catering has no tend-
ency to impair the revenue features of the Narcotic Act,
or so slight a tendency as to be negligible, be held to be
within the prohibition of that Act, then the said Aect to
that extent is clearly unconstitutional.

The Solicitor General, Assistant Attorney General
Donovan, and Mr. Harry S. Ridgely, Attorney in the
Department of Justice, for the United States.

The writ of certiorari should be dismissed on the
ground that it was improvidently granted. The sole
question now presented is whether the indictment states

an offense which Congress had the constitutional power
to create. Neither in the trial court nor in the Circuit
Court of Appeals did petitioner in anywise assail the
validity of the indictment. -It was his duty to have
raised the alleged constitutional issue in the trial court,
and in the event of an adverse ruling, availed of the
statutory right to bring the case here for review on writ
of error under § 238 of the Judicial Code. Ex parte
Riddle, 255 U. S. 450, 451 ; idem 262 U. S. 333, 335; Goto
v. Lane, 265 U. S. 393, 401; Pickett v. United States, 216
U. S. 456, 462; Magnum v. Coty, 262 U. S. 159, 163;
Lutcher & Moore Lumber Co. v. Knight, 217 U. S. 257,
267-268; Sou. Power Co. v. Pub. Ser. Co. 263 U. S.
508, 509; Grant Bros. v. United States, 232 U. S. 647, 661.

Petitioner contends in substance that if the indictment
and the statute upon which it is founded be construed
as charging the administration of drugs merely to gratify
the appetite of an addict, such an offense is beyond the
power of Congress to create. This is precisely what the
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indictment and the statute cover, and what this Court
intended to uphold in United States v. Behrman, 258
U. S. 280, 287, 288. The indictment is framed in the
same language as the indictment in the Behrman Case,
except for the amount of the drug alleged to have been
sold or distributed otherwise than in the course of pro-
fessional practice. No distinetion, however, can be made
on the ground merely of the difference between amounts
of drugs. In the Behrman Case, this Court had before
it only the strict allegations of the indictment, and for
that purpose the amount of the drug becomes immaterial
in determining whether the indietment actually and suffi-
ciently charges it to have been unlawfully sold or dis-
tributed.

Moreover, the case on the record shows a plain pur-
pose on the part of petitioner not to treat the addict in
a purely professional way but merely for a money con-
sideration, to make it possible for the addict to obtain
the drug solely for the gratification of his addiction.
Hobart v. United States, 299 Fed. 784 ; Simmons v. United
States, 300 Fed. 321.

The indictment is incapable of the construction of
charging that the drug was given in the professional treat-
ment of addietion.

Me. Justice McREyNoLDs delivered the opinion of
the Court.

The court below affirmed the conviction of petitioner
by the District Court, Eastern District of Washington,
under the following count of an indictment returned
therein June 26, 1922. As to all other counts the jury
found him not guilty.

“ Count II. And the Grand Jurors aforesaid upon their
oaths do further present: That Charles O. Linder, whose
other or true name is to the Grand Jurors unknown, here-
inafter in this indietment called the defendant, late of
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the County of Spokane, State of Washington, heretofore,
to-wit; on or about the first day of April, 1922, at Spo-
kane, in the Northern Division of the Eastern District
of Washington, and within the jurisdiction of this Court,
did then and thére violate the Act of December 17, 1914,
entitled ‘An Act to provide for the registration of, with
Collectors of Internal Revenue, and to impose a special
tax upon all persons who produce, import, manufacture,
compound, deal in, dispense, sell, distribute, or give away
opium or coca leaves, their salts, derivatives, or prepara-
tions, and for other purposes,’ as amended February 24,
1919, in that he did then and there knowingly, wilfully
and unlawfully sell, barter and give to Ida Casey a com-
pound, manufacture and derivative of opium, to-wit: one
(1) tablet of morphine and a compound, manufacture
and derivative of coca leaves, to-wit: three (3) tablets
of cocaine, not in pursuance of any written order of Ida
Casey on a form issued for that purpose by the Commis-
sioner of Internal Revenue of the United States; that the
defendant was a duly licensed physician and registered
under the Act; that Ida Casey was a person addicted to
the habitual use of morphine and cocaine and known by
the defendant to be so addicted; that Ida Casey did not
require the administration of either morphine or cocaine
by reason of any disease other than such addiction; that
the defendant did not dispense any of the drugs for the
purpose of treating any disease or condition other than
such addiction; that none of the drugs so dispensed by
the defendant was administered to or intended by the
defendant to be administered to Ida Casey by the de-
fendant or any nurse, or person acting under the direc-
tion of the defendant; nor were any of the drugs con-
sumed or intended to be consumed by Ida Casey in the
presence of the defendant, but that all of the drugs were
put in the possession or control of Ida Casey with the in-
tention on the part of the defendant that Ida Casey
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would use the same by self-administration in divided
doses over a period of time, the amount of each of said
drugs dispensed being more than sufficient or necessary
to satisfy the cravings of Ida Casey therefor if consumed
by her all at one time; that Ida Casey was not in any
way restrained or prevented from disposing of the drugs
in any manner she saw fit and that the drugs so dis-
pensed by the defendant were in the form in which said
drugs are usually consumed by persons addicted to the
habitual use thereof to satisfy their craving therefor and
were adapted for consumption. Contrary to the form of
the statute in such case made and provided and against
the peace and dignity of the United States.”

The Harrison Narcotic Law, approved Dec. 17, 1914,
c. 1, 38 Stat. 785—twelve sections—is entitled: “An Act
to provide for the registration of, with collectors of in-
ternal revenue, and to impose a special tax upon all per-
sons who produce, import, manufacture, compound, deal
in, dispense, sell, distribute, or give away opium or coca
leaves, their salts, derivatives, or preparations, and for
other purposes.”

Sec. 1 provides—“ That on and after the first day of
March, nineteen hundred and fifteen, every person [with
exceptions not here important] who produces, imports,
manufactures, compounds, deals in, dispenses, sells, dis-
tributes, or gives away opium or coca leaves or any com-
pound, manufacture, salt, derivative, or preparation
thereof, shall register with the Collector of Internal Rev-
enue,” and shall pay a special annual tax of one dollar.
Also, “ 1t shall be unlawful for any person required to
register under the terms of this Act to produce, import,
manufacture, compound, deal in, dispense, sell, distribute,
or give away any of the aforesaid drugs without having
registered and paid the special tax provided for in this
section. . . . The Commissioner of Internal Rev-
enue, with the approval of the Secretary of the Treasury,
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shall make all needful rules and regulations for carrying
the provisions of this Act into effect.”

Sec. 2 provides—“ That it shall be unlawful for any
person to sell, barter, exchange, or give away any of the
aforesaid drugs except in pursuance of a written order of
the person to whom such article is sold, bartered, ex-
changed, or given, on a form to be issued in blank for
that purpose by the Commissioner of Internal Revenue.”
[The giver is required to retain a duplicate and the ac-
ceptor to keep the original order for two years, subject
to inspection.] “ Nothing contained in this section shall
apply—

“(a) To the dispensing or distribution of any of the
aforesaid drugs to a patient by a physician, dentist, or
veterinary surgeon registered under this Act in the course
of his professional practice only: Provided, That such
physician, dentist, or veterinary surgeon shall keep a rec-
ord of all such drugs dispensed or distributed, showing the
amount dispensed or distributed, the date, and the name
and address of the patient to whom such drugs are dis-
pensed or distributed, except such as may be dispensed
or distributed to a patient upon whom such physician,
dentist, or veterinary surgeon shall personally attend; and
such record shall be kept for a period of two years from
the date of dispensing or distributing such drugs, subject
to inspection, as provided in this Act.

Bl e Codlaen edn(d)

“The Commissioner of Internal Revenue, with the ap-
proval of the Secretary of the Treasury, shall cause suit-
able forms to be prepared for the purposes above men-
tioned. . . . It shall be unlawful for any person to
obtain by means of said order forms any of the aforesaid
drugs for any purpose other than the use, sale, or distri-
bution thereof by him in the conduct of a lawful business
In said drugs or in the legitimate practice of his profes-
sion, W
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Sec. 8. “That it shall be unlawful for any person not
registered under the provisions of this Act, and who has
not paid the special tax provided for by this Act, to have
in his possession or under his control any of the aforesaid
drugs; and such possession or control shall be presumptive
evidence of a violation of this section, and also of a viola-
tion of the provisions of Section One of this Act: Pro-
vided, That this section shall not apply to any employee
of a registered person, or to a nurse under the supervision
of a physician, dentist, or veterinary surgeon registered
under this Act, having such possession or control by virtue
of his employment or occupation and not on his own ac-
count: or to the possession of any of the aforesaid drugs
which has or have been preseribed in good faith by a phy-
sician, dentist, or veterinary surgeon registered under this
Act; or to any United States, State, county, municipal,
District, Territorial, or insular officer or official who has
possession of any said drugs, by reason of his official duties,
or to a warehouseman holding possession for a person reg-
istered and who has paid the taxes under this Act; or to
common carriers engaged in transporting such drugs: Pro-
vided further, That it shall not be necessary to negative
any of the aforesaid exemptions in any eomplaint, infor-
mation, indictment, or other writ or proceeding laid or
brought under this Act; and the burden of proof of any
such exemption shall be upon the defendant.”

Sec. 9. “ That any person who violates or fails to com-
ply with any of the requirements of this Act shall, on
convietion, be fined not more than $2,000 or be impris-
oned not more than five years, or both, in the discretion
of the court.”

Seetion 1 was amended by the Act of February 24,
1919, c. 18, 40 Stat. 1057, 1130. This increased the spe-
cial annual tax to twenty-four dollars on importers, manu-
facturers, producers and compounders, twelve dollars on
wholesale dealers, six dollars on retail dealers, and three
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dollars on “ physicians, dentists, veterinary surgeons and
other practitioners lawfully entitled to distribute, dis-
pense, give away, or administer any of the aforesaid drugs
to patients upon whom they in the course of their profes-
sional practice are in attendance.” It also added a pro-
vision requiring that stamps—one cent for each ounce—
should be affixed to every package of opium, coca leaves,
any compound, salt, derivative or preparation thereof,
produced in or imported into the United States and sold
or removed for consumption or sale, and then, the follow-
ing paragraph—

“Tt shall be unlawful for any person to purchase, sell,
dispense, or distribute any of the aforesaid drugs except
in the original stamped package or from the original
stamped package; and the absence of appropriate tax-
paid stamps from any of the aforesaid drugs shall be prima,
facie evidence of a violation of this section by the person
in whose possession same may be found; and the posses-
sion of any original stamped package containing any of
the aforesaid drugs by any person who has not registered
and paid special taxes as required by this section shall
be prima facie evidence of liability to such special tax:
Provided That the provisions of this paragraph shall not
apply . . . to the dispensing, or administration, or
giving away of any of the aforesaid drugs to a patient
by a registered physician, dentist, veterinary surgeon, or
other practitioner in the course of his professional prac-
tice, and where said drugs are dispensed or administered
to the patient for legitimate medical purposes, and the
record kept as required by this Act of the drugs so dis-
pensed, administered, distributed, or given away.”

Manifestly, the purpose of the indictment was to ac-
cuse petitioner of violating § 2 of the Narcotic Law, and
the trial court so declared. Shortly given the alleged facts
follow: Petitioner, a duly licensed and registered physi-
clan, without an official written order therefor, know-
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ingly, wilfully and unlawfully did sell, barter and give to
Ida Casey one tablet of morphine and three tablets of
cocaine; he knew she was addicted to habitual use of these
drugs and did not require administration of either because
of any disease other than such addiction, and he did not
dispense them for the treatment of any other disease or
condition; they were not administered by him or by any
nurse or other person acting under his direction, nor were
they consumed or intended for consumption in his pres-
ence; the amount was more than sufficient to satisfy the
recipient’s cravings if wholly consumed at one time; peti-
tioner put the drugs into her possession expecting that
she would administer them to herself in divided doses over
a period of time; they were in the form in which addicts
usually consume them to satisfy their cravings; the re-
cipient was in no way prevented or restrained from dis-
posing of them.

Petitioner maintains that the facts stated are not suffi-
cient to constitute an offense. The United States submit
that, considering United States v. Behrman, 258 U. S. 280,
the sufficiency of the indictment is clear.

The trial court charged—

“If you are satisfied beyond a reasonable doubt that
defendant knew that this woman was addicted to the use
of narcotics, and if he dispensed these drugs to her for the
purpose of catering to her appetite or satisfying her crav-
ings for the drug, he is guilty under the law. If, on the
other hand, you believe from the testimony that the de-
fendant believed in good faith this woman was suffering
from cancer or ulcer of the stomach, and administered
the drug for the purpose of relieving her pain, or if you
entertain a reasonable doubt upon that question, you must
give the defendant the benefit of the doubt and find him
not guilty.”

In effect, the indictment alleges that the accused, a
duly registered physician, violated the statute by giving
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to a known addict four tablets containing morphine and
cocaine with the expectation that she would administer
them to herself in divided doses, while unrestrained and
bevond his presence or control, for the sole purpose of
relieving conditions incident to addiction and keeping
herself comfortable. It does not question the doctor’s
good faith nor the wisdom or propriety of his action ac-
cording to medical standards. It does not allege that he
dispensed the drugs otherwise than to a patient in the
course of his professional practice or for other than medi-
cal purposes. The facts disclosed indicate no conscious
design to violate the law, no cause to suspect that the re-
cipient intended to sell or otherwise dispose of the drugs,
and no real probability that she would not consume them.

The declared object of the Narcotic Law is to provide
revenue, and this court has held that whatever additional
moral end it may have in view must “be reached only
through a revenue measure and within the limits of a
revenue measure.” United States v. Jin Fuey Moy, 241
U. S. 394, 402. Congress cannot, under the pretext of
executing delegated power, pass laws for the accomplish-
ment of objects not entrusted to the Federal Government.
And we accept as established doctrine that any provision
of an act of Congress ostensibly enacted under power
granted by the Constitution, not naturally and reasonably
adapted to the effective exercise of such power but solely
to the achievement of something plainly within power
reserved to the States, is invalid and cannot be enforced.
McCulloch v. Maryland, 4 Wheat. 316, 423; License Tazx
Cases, 5 Wall. 462; United States v. DeWitt, 9 Wall. 41;
Keller v. United States, 213 U. S. 138; Hammer v. Dagen-
hart, 247 U. S. 251; Child Labor Tax Case, 259 U. S. 20.
In the light of these principles and not forgetting the
familiar rule, that “a statute must be construed, if fairly
possible, so as to avoid not only the conclusion that it is

55627°—25 2
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unconstitutional but also grave doubts upon that score,”
the provisions of this statute must be interpreted and
applied.

Obviously, direct control of medical practice in the
States is beyond the power of the Federal Government.
Incidental regulation of such practice by Congress through
a taxing act cannot extend to matters plainly inappro-
priate and unnecessary to reasonable enforcement of a
revenue measure. The enactment under consideration
levies a tax, upheld by this court, upon every person who
imports, manufactures, produces, compounds, sells, deals
in, dispenses or gives away opium or coca leaves or deriva-
tives therefrom, and may regulate medical practice in the
States only so far as reasonably appropriate for or merely
incidental to its enforcement. It says nothing of ad-
dicts” and does not undertake to prescribe methods for
their medical treatment. They are diseased and proper
subjects for such treatment, and we cannot possibly con-
clude that a physician acted improperly or unwisely or
for other than medical purposes solely because he has dis-
pensed to one of them, in the ordinary course and in good
faith, four small tablets of morphine or cocaine for relief
of conditions incident to addiction. What constitutes
bona fide medical practice must be determined upon con-
sideration of evidence and attending circumstances. Mere
pretense of such practice, of course, cannot legalize for-
bidden sales, or otherwise nullify valid provisions of the
statute, or defeat such regulations as may be fairly ap-
propriate to its enforcement within the proper limitations
of a revenue measure.

United States v. Jin Fuey Moy, supra, points out that
the Narcotic Law can be upheld only as a revenue meas-
ure. It must be interpreted and applied accordingly.
Further, grave constitutional doubts concerning § 8 can-
not be avoided unless limited to persons who are required
to register by § 1. Mere possession of the drug creates
no presumption of guilt as against any other person.
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In United States v. Doremus, 249 U. S. 86, 93, 95, a

registered physician was accused of unlawfully selling,
giving away and distributing five hundred one-sixth grain
tablets of heroin without official written order. Another
count charged selling, dispensing and distributing five
hundred such tablets not in the course of regular profes-
sional practice. The trial court held § 2 invalid because
it invaded the police power of the State. This court de-
clared: “Of course Congress may not in the exercise of
federal power exert authority wholly reserved to the
States. . . . If the legislation enacted has some rea-
sonable relation to the exercise of the taxing authority con-
ferred by the Constitution, it cannot be invalidated be-
cause of the supposed motives which induced it.
We cannot agree with the contention that the provisions
of § 2, controlling the disposition of these drugs in the
ways described, can have nothing to do with facilitating
the collection of the revenue, as we should be obliged to
do if we were' to declare this Act beyond the power of
Congress acting under its constitutional authority to im-
pose excise taxes.” The sharp division of the court in
this cause and the opinion in Jin Fuey Moy’s Case clearly
indicated that the statute must be strictly construed
and not extended beyond the proper limits of a revenue
measure.

Webb v. United States, 249 U. 8. 96, 99, came here on cer-
tified questions. Two were answered upon authority of
Doremus’ Case. The third inquired whether a regular
physician’s order for morphine issued to an addict, not in
the course of professional treatment with design to cure
the habit, but in order to provide enough of the drug to
keep him comfortable by maintaining his customary use,
is a ““ physician’s preseription.” The answer was that “ to
call such an order for the use of morphine a physician’s
prescription would be so plain a perversion of meaning
that no discussion of the subject is required.” The lower
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court had sought instruction in order that it might decide
the particular cause. The question specified no definite
quantity of drugs, nor the time intended for their use.
The narrated facts show, plainly enough, that physician
and druggist conspired to sell large quantities of morphine
to addicts under the guise of issuing and filling orders.
The so-called preseriptions were issued without consider-
ation of individual cases and for the quantities of the
drugs which applicants desired for the continuation of
customary use. The answer thus given must not be con-
strued as forbidding every prescription for drugs, irre-
spective of quantity, when designed temporarily to alle-
viate an addict’s pains, although it may have been issued
in good faith and without design to defeat the revenues.
This limitation of the reply is confirmed by Behrman’s
Case, 258 U. 8. 280, (infra) decided three years later,
which suggests at least that the accused doctor might have
lawfully dispensed some doses.

In Jin Fuey Moy v. United States, 254 U. S. 189, 194,
doctor and druggist conspired to sell opiates. The pre-
scriptions were not issued in the course of professional
practice. The doctor became party to prohibited sales.
“Manifestly the phrases ‘to a patient’ and ‘in the
course of his professional practice only’ are intended to
confine the immunity of a registered physician, in dis-
pensing the narcotic drugs mentioned in the Act, strictly
within the appropriate bounds of a physician’s profes-
sional practice, and not to extend it to include a sale to
a dealer or a distribution intended to cater to the appetite
or satisfy the craving of one addicted to the use of the
drug. A ‘prescription’ issued for either of the latter
purposes protects neither the physician who issues it nor
the dealer who knowingly accepts and fills it.”

The quoted language must be confined to ecircum-
stances like those presented by the cause. In reality, the
doctor became party to sales of drugs. He received a
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fixed sum per dram under guise of issuing prescriptions.
The quoted words are repeated in Behrman’s Case, which
recognizes the possible propriety of preseribing small
quantities.

United States v. Balint, 258 U. 8. 250, 253, 254, holds—
“Tt is very evident from a reading of it [§ 2] that the em-
phasis of the section is in securing a close supervision of
the business of dealing in these dangerous drugs by the
taxing officers of the Government and that it merely uses
a criminal penalty to secure recorded evidence of the dis-
position of such drugs as a means of taxing and restrain-
ing the traffic.”

United States v. Behrman, 258 U. S. 280, 287, came up
under the Criminal Appeals Act. The indictment
charged that Behrman, a registered physician, did unlaw-
fully sell, barter and give to one King, an “ addict,” one
hundred and fifty grains of heroin, three hundred and
sixty grains of morphine and two hundred and ten grains
of cocaine, by issuing three prescriptions. Further, that
the drugs were not intended or required for treatment of
any disease or condition other than such addiction, but
for self-administration over a period of several days. The
question was, “ Do the acts charged in this indictment
constitute an offense within the meaning of the statute? ”
And replying, this court said—

“ The District Judge who heard this case was of the
opinion that prescriptions in the regular course of prac-
tice did not include the indiseriminate doling out of nar-
coties in such quantity to addicts as charged in the in-
dictment. . . . In ouropinion the District Judge who
heard the case was right in his conclusion and should
have overruled the demurrer. Former decisions of this
court have held that the purpose of the exception is to
confine the distribution of these drugs to the regular and
lawful course of professional.practice, and that not every-
thing called a prescription is necessarily such. [Webb v.
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United States and Jin Fuey Moy v. United States, supra,
are cited.] . . . It may be admitted that to prescribe
a single dose, or even a number of doses, may not bring
a physician within the penalties of the Act; but what is
here charged is that the defendant physician by means of
prescriptions has enabled one, known by him to be an
addict, to obtain from a pharmacist the enormous num-
ber of doses contained in 150 grains of heroin, 360 grains
of morphine, and 210 grains of cocaine ’—three thousand
ordinary doses!

This opinion related to definitely alleged facts and
must be so understood. The enormous quantity of drugs
ordered, considered in connection with the recipient’s
character, without explanation, seemed enough to show
prohibited sales and to exclude the idea of bona fide pro-
fessional action in the ordinary course. The opinion can-
not be accepted as authority for holding that a physician,
who aets bona fide and according to fair medical stand-
ards, may never give an addict moderate amounts of
drugs for self-administration in order to relieve condi-
tions incident to addiction. Enforcement of the tax de-
mands no such drastic rule, and if the Act had such scope
it would certainly encounter grave constitutional diffi-
culties.

The Narcotic Law is essentially a revenue measure and
its provisions must be reasonably applied with the pri-
mary view of enforcing the special tax. We find no facts
alleged in the indictment sufficient to show that peti-
tioner had done anything falling within definite inhibi-
tions or sufficient materially to imperil orderly collection
of revenue from sales. Federal power is delegated, and
its prescribed limits must not be transcended even though
the end seem desirable. The unfortunate condition of
the recipient certainly created no reasonable probability
that she would sell or otherwise dispose of the few tablets
entrusted to her; and we cannot say that by so dispens-
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ing them the doctor necessarily transcended the limits
of that professional conduct with which Congress never
intended to interfere.

The judgment below must be reversed. The cause will
be remanded to the District Court for further proceed-
ings in harmony with this opinion.

Reversed.

ALASKA STEAMSHIP COMPANY v». McHUGH.

ON CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR
THE NINTH CIRCUIT.

No. 294. Submitted March 10, 1925.—Decided April 13, 1925.

The First Employers’ Liability Aet (June 11, 1906, c. 3073, 34
Stat. 232) did not undertake to regulate the liability of shipowners
for personal injuries suffered by their employees due to negligence.
P27,

The Circuit Court of Appeals certified two questions,
the first of which is set out and answered in the opinion.

Messrs. W. H. Bogle, Lawrence Bogle, R. E. Robertson
and A. H. Zeigler for the steamship company.

It was never the intent of Congress that this act should
apply to maritime torts either in territorial or other
navigable waters. Southern Pacific Co. v. Jensen, 244
U. 8. 205; Panama R. R. Co. v. Johnson, 264 U. S. 375.
The statute requires the amount of damages sustained
by the plaintiff and the proportion thereof that should
be diminished by reason of his contributory negligence
to be determined by a jury, and also that the question
of the negligence of the defendant shall be determined
by a jury. There is no possibility of reconciling these
provisions with the inherent admiralty jurisdiction over
maritime causes of action. Again—

Since the decisions of this Court in the Employers’
Liability Cases (207 U. S. 463), holding the act uncon-
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stitutional as general legislation, and in El Paso ete. Co.
v. GQutierrez, 215 U. S. 87, and Washington etc. Co. v.
Downey, 236 U. S. 190, upholding the act as local legis-
lation for the territories, its application to maritime torts
will offend against the uniformity rule which this Court
has repeatedly held to be a constitutional requirement
of any congressional legislation modifying or altering the
rules of the maritime law. At any rate, a construction
of the statute as applied to maritime causes of action
plainly raises grave questions regarding its constitutional
validity. Panama Railroad Company Case, supra.

If the act was applicable to maritime torts at the time
of its enactment, it was repealed by implication or super-
seded by the Act of April 22, 1908, the Second Employ-
ers’ Liability Act, Cong. Rec. 60th Cong., 1st Section,
1347.

This Act of 1908 is a revision of the prior Act of June,

1906. Roche v. Jersey City, 40 N. J. L. 257.

Further, on the unconstitutionality of the act if ap-
plied to maritime torts, see Washington v. Dawson, 264
U. 8. 219; Knickerbocker Ice Co. v. Stewart, 253 U. S.
149; Osceola Case, 189 U. S. 158; Atlantic Transport Co.
v. Imbrovey, 234 U. S. 52.

Mr. James Wickersham, for McHugh.

The Act of June 11, 1906, is constitutional and valid
in the Territories. El Paso v. Gutierrez, 215 U. S. 87;
Washington Ry. v. Downey, 236 U. S. 190; Hyde v.
Southern R. Co., 31 App. D. C. 466. Alaska is an organ-
ized territory. The Employers’ Liability Act was not
repealed by the second Act of June 22, 1908. § 8 Act
June 22, 1908, 35 Stat. 65; El Paso v. Gutierrez, supra;
Walsh v. Pacific Steamship Co., 172 Pac. 269; Sanstrom
v. Pacific Steamship Co., 260 Fed. 661.

The provisions of the Act of 1906 apply to and gov-
ern a suit for personal injury received on a vessel en-
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gaged in trade and commerce in the navigable waters of
Alaska Territory. Walsh v. Pacific Steamship Co., supra.
Sanstrom v. Pacific Steamship Co., supra; Lancer v.
Anchor Line, 155 Fed. 433; Howard v. Ill. Cent. R. R.
Co., 207 U. S. 463.

The Act of 1906 is not void for conflict with any con-
stitutional rule of uniformity. Panama R. R. Co.v. John-
son, 264 U. S. 375; The Lottawanna, 21 Wall. 558. In
Knickerbocker Ice Co. v. Stewart, 253 U. S. 140, the
rule of uniformity in admiralty and maritime law was
considered, and Southern Pacific Co. v. Jensen, 244 U. S.
205, and Chelentis v. Luckenback Steamship Co., 247
U. S. 372, examined and quoted, and in these three cases
the foundation of the rule was stated to be based upon
the exclusive jurisdiction of Congress and the federal
courts over admiralty and maritime cases, and not upon
any supposed rule of exact uniformity in congressional
enactment. See Waring v. Clarke, 4 How. 441; Work-
man v. New York, 179 U. S. 552; Western Fuel Co. v.
Garcia, 257 U. 8. 233; Grant Smith-Porter Co. v. Rohde,
257 U. S. 469: State Industrial Comm. v. Nordenholdt
Corp., 259 U. S. 263. The object in vesting in the Gen-
eral Government the power to regulate commerce with
foreign nations and among the several States was to
insure uniformity of regulation and to prevent diserimi-
nating state legislation. Walton v. Missouri, 91 U. S.
275; Webber v. Virginia, 103 U. S. 344; Mobile Co. v.
Kimball, 102 U. S. 691. Congress undoubtedly has au-
thority under the commercial power if no other to intro-
duce such changes as are likely to be needed. The Lot-
tawanna, 21 Wall. 558; Butler v. The B. & S. Steamship
Co., 130 U. 8. 527. 1In Alaska v. Troy, 258 U. 8. 101,
this court said: “the best interests of a detached terri-
tory may often demand that its ports be treated very
differently from those within the States. And we can
find nothing in the Coonstitution itself or its history which
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compels the conclusion that it was intended to deprive
Congress of the power so to act.”

Mr. JusticE McREy~NoLps delivered the opinion of the
Court.

The court below has certified two questions of law con-
cerning which it desires instruction. Judicial Code, §
239. The first question follows. Our answer to it ren-
ders a reply to the second one unnecessary.

“1. Is the owner of a ship, a common carrier engaged
in coastwise commerce trade in the territory of Alaska,
liable to one of its employees, a stevedore, for damages
which have resulted by reason of a defect or insufficiency
due to the owner’s negligence in an appliance furnished
to the employee as provided under sections 1 and 2 of
the Act of June 11, 1906, Ch. 3073, 34 Stat. 232, com-
monly known as the First Employers’ Liability Act?”

The designated statute is entitled, “An Act relating to
liability of common ecarriers in the District of Columbia
and Territories and common carriers engaged in com-
merce between the States and between the States and
foreign nations, to their employees,” and provides—

Sec. 1. “That every common carrier engaged in trade or
commerce in the District of Columbia, or in any Territory
of the United States, or between the several States, or
between any Territory and another, or between any Ter-
ritory or Territories and any State or States, or the Dis-
trict of Columbia, or with foreign nations, or between the
District of Columbia and any State or States or foreign
nations, shall be liable to any of its employees, or, in the
case of his death, to his personal representative for the
benefit of his widow and children, if any, if none, then for
his parents, if none, then for his next of kin dependent
upon him, for all damages which may result from the
negligence of any of its officers, agents, or employees, or
by reason of any defect or insufficiency due to its negli-
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gence in its cars, engines, appliances, machinery, track,
roadbed, ways or works,

“Sec. 2. That in all actions hereafter brought against
any common carriers to recover damages for personal in-
juries to an employee, or where such injuries have resulted
in his death, the fact that the employee may have been
guilty of contributory negligence shall not bar a recovery
where his contributory negligence was slight and that of
the employer was gross in comparison, but the damages
shall be diminished by the jury in proportion to the
amount of negligence attributable to such employee. All
questions of negligence and contributory negligence shall
be for the jury.”

Sec. 3. No contract of employment, insurance, ete., shall
constitute a defense to an action brought to recover dam-
ages for injuries or death.

“Sec. 4. That no action shall be maintained under this
Act, unless commenced within one year from the time the
cause of action acerued.

“Sec. 5. That nothing in this Act shall be held to limit
the duty of common carriers by railroads or impair the
rights of their employees under the safety-appliance Act
of March second, eighteen hundred and ninety-three, as
amended April first, eighteen hundred and ninety-six, and
March second, nineteen hundred and three.”

The Employers’ Liability Cases, 207 U. S. 463, held
that, “ conceding the power of Congress to regulate the
relations of employer and employee engaged in interstate
commerce, the [above-quoted] Act was unconstitutional
in this, that in its provisions regulating interstate com-
merce, Congress exceeded its constitutional authority in
undertaking to make employers responsible, not only to
employees when engaged in interstate commerce, but to
any of its employees, whether engaged in interstate com-
merce or in commerce wholly within a State.” El Paso
& Northeastern Ry. Co. v. Gutierrez, 215 U. S. 87, 93.
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The case last cited declared the Act valid and control-
ling in so far as it relates to the District of Columbia and
the Territories, although invalid as to accidents within
a State. It was there said, p. 97: “ When we consider
the purpose of Congress to regulate the liability of em-
ployer to employee, and its evident intention to change
certain rules of the common law which theretofore pre-
vailed as to the responsibility for negligence in the con-
duct of the business of transportation, we think that it
is apparent that had Congress not undertaken to deal with
this relation in the States where it had been regulated
by local law, it would have dealt with the subject and
enacted the curative provisions of the law applicable to
the Distriet of Columbia and the Territories over which
its plenary power gave it the undoubted right to pass a
controlling law, and to make uniform regulations govern-
ing the subject.”

This Court has never held the act applicable to marine
torts. To give it such construction would give rise to a
grave constitutional question as to its validity and cause
much confusion and uncertainty concerning the reciprocal
rights and obligations of ships and those who work upon
them. Knickerbocker Ice Co. v. Stewart, 253 U. S. 149;
Panama R. R. v. Johnson, 264 U. S. 375, 386, 390. The
language employed—* negligence in its cars, engines, ap-
pliances, machinery, track, roadbed, ways or works;” “ ac-
tions . . . torecover damages for personal injuries;”
“all questions of negligence and contributory negligence
shall be for the jury ”—and the “evident intention to
change certain rules of the common law which thereto-
fore prevailed as to the responsibility for negligence in
the conduct of the business of transportation,” oppose the
suggestion that the purpose was to regulate purely mari-
time matters, from time immemorial subject to the law
of the sea, which recognizes and enforces rights and
remedies radically different from those of the common
law.
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In the absence of a clear and distinet enunciation of
such purpose we cannot conclude that Congress intended
to invade the field of admiralty jurisdiction and materially
alter long recognized rights and established modes of
procedure.

The first question must be answered in the
Negative.

NEW YORK CENTRAL RAILROAD COMPANY w.
CHISHOLM, ADMINISTRATOR.

ON CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR
THE FIRST CIRCUIT.

No. 306. Argued March 19, 20, 1925—Decided April 13, 1925.

1. The right of action given by the Employers’ Liability Aect is
based wholly on tort. P. 31.

2. Legislation is presumptively territorial, and, in the case of this
statute, an intention to give it extraterritorial effect is neither dis-
closed in its words nor inferable from circumstances. P. 31.

. An employee of an American railroad company was fatally injured

while operating on its line in Canada, and his administrator
brought an action in this country for damages under the Liability
Act, alleging negligence. The plaintiff and the decedent, like the
carrier, were citizens of the United States. Held, upon a construc-
tion of the act, and without considering the power of Congress to
impese civil liability on citizens of the United States for torts
committed in alien territory, that the action would not lie.

QuesTioN certified by the Circuit Court of Appeals,
arising on review of a judgment for damages recovered
in the District Court by the administrator of a deceased
railway employee, in an action under the Employers’
Liability Act.

Mr. Lowell A. Mayberry, for the New York Central
Railroad.

Mr. William H. Lewrs, with whom Mr. William F.
Kane and Mr. Charles H. Houston were on the brief,
for Chisholm.
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Mg. Justice McREYNoLDs delivered the opinion of the
Court.

On November 9, 1920, McTier, a citizen of the United
States, while employed on a passenger train operated by
the New York Central Railroad Company between Ma-
Ione, N. Y., and Montreal, Canada, suffered fatal in-
juries at a point thirty miles north of the international
line. His administrator, also a citizen of the United
States, claiming damages under the Federal Employers’
Liability Act of April 22, 1908, (c. 149, 35 Stat. 65) as
amended April 5, 1910, (c. 143, 36 Stat. 291), brought
an action in the United States District Court for Massa-
chusetts and recovered a judgment for three thousand
dollars. This went for review to the court below, and it
has asked instruction on the question which follows.
Judicial Code, Sec. 239.

“Has the administrator of an employee of a common
carrier, who receives an injury in a foreign country result-
ing in his death—the employee and the common carrier
being at the time engaged in foreign commerce and both
citizens of the United States—a right of action under the
Federal Employers’ Liability Act, or must he rely on the
law or statute of the foreign country where the alleged
act of negligence occurred or the cause of action arose?”’

The Liability Act declares that every common carrier
by railroad while engaging in interstate or foreign com-
merce shall be liable to any of its employees, or, in the
case of his death, to his personal representative for the
benefit of his widow and children, if any; if none, then
for his parents; if none, then for his next of kin dependent
upon him, for all damages which may result from the
negligence of any of its officers, agents, or employees, or
by reason of any defect or insufficiency due to its negli-
gence in its cars, engines, appliances, machinery, track,
roadbed, ways or works.
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And Section 6 provides—* Under this Act an action
may be brought in a circuit court of the United States,
in the district of the residence of the defendant, or in
which the cause of action arose, or in which the defendant
shall be doing business at the time of commencing such
action. The jurisdiction of the courts of the United
States under this Act shall be concurrent with that of
the courts of the several States, and no case arising under
this Act and brought in any State court of competent
jurisdiction shall be removed to any court of the United
States.”

It is unnecessary for us to consider the power of Con-
gress to impose ecivil liability upon citizens of the United
States for torts committed within the territory of another
nation. The present case presents nothing beyond a
question of construction.

The statute under consideration lacks the essential
characteristics of those, now very common, which pro-
vide for compensation to employees injured in the line of
duty irrespective of the master’s fault. It only under-
takes to impose liability for negligence which must be
shown by proof (Southern Ry. v. Gray, 241 U. S. 333,
339; New York Central R. R. v. Winfield, 244 U. S. 147,
150) and demands under it are based wholly upon tort.

It contains no words which definitely disclose an inten-
tion to give it extraterritorial effect, nor do the ‘circum-
stances require an inference of such purpose. United
States v. Bowman, 260 U. S. 94, 98. “ Legislation is pre-
sumptively territorial and confined to limits over which
the law-making power has jurisdiction.” Sandberg v.
McDonald, 248 U. S. 185, 195.

“The general and almost universal rule is that the
character of an act as lawful or unlawful ynust be deter-
mined wholly by the law of the country where the act is
done. . . . For another jurisdiction, if it should hap-
pen to lay hold of the actor, to treat him according to its
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own notions rather than those of the place where he did
the acts, not only would be unjust, but would be an inter-
ference with the authority of another sovereign, contrary
to the comity of nations, which the other state concerned
justly might resent. . . . The foregoing considera-
tions would lead in case of doubt to a construction of any
statute as intended to be confined in its operation and
effect to the territorial limits over which the lawmaker
has general and legitimate power. ‘All legislation is
prima facie territorial.” ”  American Banana Co. v United
Fruit Co., 213 U. S. 347, 356, 357.

In an action brought in a court of the United States
to enforce the liability of a Colorado corporation for in-
juries wrongfully inflicted upon a citizen of Texas while
within the territory of Mexico, this court said: “ But
when such a liability is enforced in a jurisdiction foreign
to the place of the wrongful act, obviously that does not
mean that the act in any degree is subject to the lex fori,
with regard to either its quality or its consequences. On
the other hand, it equally little means that the law of the
place of the act is operative outside its own territory.
The theory of the foreign suit is that although the act
complained of was subject to no law having force in the
forum, it gave rise to an obligation, an obligatio, which,
like other obligations, follows the person, and may be en-
forced wherever the person may be found. . . . But
as the only source of this obligation is the law of the place
of the act, it follows that that law determines not merely
the existence of the obligation, Smith v. Condry, 1 How.
28, but equally determines its extent.” Slater v. Mexican
National R. R., 194 U. S. 120, 126.

Under the circumstances disclosed the administrator
had no right of action based upon the Federal Employers’
Liability Act. The carrier was subject only to such ob-
ligations as were imposed by the laws and statutes of the
country where the alleged act of negligence occurred; and
the administrator could not rely upon any others.
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DOULLUT & WILLIAMS COMPANY, INC,, v.
UNITED STATES

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FFOR THE EASTERN DISTRICT OF LOUISIANA.

Nos. 317 and 318. Argued March 20, 1925.—Decided April 13, 1925.

Admiralty has jurisdiction of a suit to recover damages for injuries
inflicted by merchant vessels on clusters of piles, constituting no
part or extension of the shore, driven into the bottom of a river,
in that way only attached to the land, completely surrounded by
navigable water, and used exclusively as aids to navigation. P.
34.

Reversed.

ApprALs from decrees of the District Court dismissing
for want of jurisdiction two libels brought against the
United States, under the Act of March 9, 1920, to recover
damages for injuries to piling occasioned by its vessels.

Mr. E. Howard McCaleb, for appellant, submitted.

Mr. J. Frank Staley, Special Assistant to the Attorney
General, with whom the Solicitor General was on the
brief, for the United States.

Mg. JusticE McREyYNoLDs delivered the opinion of the
Court.

The pleadings and proof in these causes are substan-
tially identical except as to names of vessels, dates of acci-
dents and damages claimed. Relying upon the act of
Congress approved March 9, 1920, ¢. 95, 41 Stat. 525, the
appellant instituted proceedings in admiralty to recover
damages from the United States for injuries inflicted by
their merchant vessels, The City of Elwood and The
Galveston, upon clusters of piling standing in the Missis-
sippi River at New Orleans, one hundred and fifty feet
from low water mark. The court below dismissed the

55627°—25—3
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libels for want of jurisdiction, and that action is now chal-
lenged.

We copy from the libels and accept the following de-
seription of the injured structures—

“Said piling cluster consists of five wooden piles or
timbers, each of approximately sixty feet in length, firmly
driven in and attached to the bottom of the river, fas-
tened and held together as a unit having a diameter of
not more than four feet, the depth of the water surround-
ing them being at all times not less than sixteen feet, said
pile cluster extending perpendicularly about twenty-five
feet out of and above the water. . . . That at no
time has said pile cluster any connections either actual or
anticipated nor has it any connections for any purpose
whatever with the shore of said River or with anything on
said shores, either of a temporary, prospective or perma-
nent character and either actual or anticipated with any
commerce on land or anything connected with land or
with the shores of said River. That libellant had and
has authority from the proper governmental authorities
to erect, maintain and use said pile cluster for such ma-
rine purposes as said cluster may be adapted and used.

That at times of the swift current of the Missis-
sippi River and during bad weather said pile cluster is
used by vessels to tie up to so as to avoid anchor dragging
and likewise to lessen the dangers of collision with other
vessels whilst navigating in said River. . . . At no
time do any vessels use said pile cluster to load or unload
cargo or passengers, said pile cluster being incapable of
so being used and incapable of being used for any com-
merce on land and incapable of being used for any pur-
pose except in the operation, maintenance and navigation
of vessels in navigable water and in aid of their naviga-
tion or in aid of commerce on water, and having no rela-
tion or econnection with land or land commerce.”

The damaged piles constituted no part or extension of
the shore as wharves, bridges and piers do. Although
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driven into the bottom of the river and attached in that
way only to the land, they were completely surrounded
by navigable water and were used exclusively as aids to
navigation. We think injuries to them by a ship come
fairly within the principle approved by The Blackheath,
195 U. 8. 361, and The Raithmoor, 241 U. S. 166. See
Hughes on Admiralty, 2d ed., § 100.
The District Court erred in denying jurisdiction, and
its decree must be reversed.
Reversed.

THE BALTIMORE AND OHIO RAILROAD u. THE
CITY OF PARKERSBURG.

APPEAL FROM AND CERTIORARI TO THE CIRCUIT COURT OF
APPEALS FOR THE FOURTH CIRCUIT.

No. 305. Argued March 19, 1925.—Decided April 13, 1925.

1. This Court has not jurisdiction of an appeal from the Circuit
Court of Appeals where the jurisdiction of the District Court was
invoked solely on the ground of diversity of citizenship. P. 36.

2. A Maryland railway corporation, having purchased at foreclosure
the property and franchise of a West Virginia corporation, declar-
ing, pursuant to West Virginia statutes, that it “ would become
a corporation as to said property ” by the name of the West
Virginia corporation, and having become also the sole stockholder
of the latter, sued a West Virginia municipality to enforce an
alleged exemption of the property from taxes. Held, that the
District Court had no jurisdiction, whether the plaintiff were
treated as in effect the West Virginia corporation, suing as prop-
erty owner, or as the Maryland corporation suing as stockholder,
since in the latter case the West Virginia corporation would be an
indispensable party plaintiff, and in either case diversity of citizen-
ship would be lacking. P. 38.

296 Fed., 74, reversed.

Review of a decree of the Circuit Court of Appeals
which reversed a decree of the District Court in favor of
the Railroad in a suit to enjoin the City from levying
taxes on certain railroad property. The writ of certiorari
was granted.
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Mr. Frank W. Nesbit, with whom Messrs. James W.
Vandervort and Mason G. Ambler were on the briefs,
for appellant.

Messrs. R. B. McDougle and F. P. Moats, for appellee.

Mgz. Justice Branpers delivered the opinion of the
Court.

This suit was commenced in the Circuit Court of the
United States for the District of West Virginia in 1894.
The plaintiff is the Baltimore & Ohio Railroad, alleged
to be a Maryland corporation; the defendant is the City
of Parkersburg, a West Virginia corporation. The relief
sought was to enjoin the levying of taxes assessed upon
certain railroad property. The federal jurisdiction was
invoked solely on the ground of diversity of citizenship.
A temporary injunction issued upon the filing of the bill.
In 1895, the case was heard upon demurrer to the bill and
upon a motion to dissolve the injunction. In 1897, a
decree was entered, which overruled the demurrer, but
made no order respecting the injunction. Within 30 days
thereafter an answer was filed by leave. Then the cause
stood without further action for 23 years. In 1921 activi-
ties were resumed leisurely. In 1923, upon demurrers
and motions, the Distriect Court for the Northern District
of West Virginia (to which the case had been transferred
pursuant to § 290 of the Judicial Code) entered a final
decree for the plaintiff. The decree was reversed by the
Circuit Court of Appeals. 296 Fed. 74. The railroad
appealed to this Court. It also filed a petition for a writ
of certiorari, consideration of which was postponed until
the hearing on the appeal.

The decision in both lower courts was rendered on the
merits. These we have no occasion to consider. There
is no right of appeal to this Court, because the jurisdic-
tion of the trial court was invoked solely on the ground




BALTO. & OHIO R. R. v. PARKERSBURG. 37

35 Opinion of the Court.

of diversity of citizenship. Judicial Code, § 128. The
writ of certiorari is granted. But, as the bill does not
show that the trial court had jurisdiction of the contro-
versy, the decree of the Circuit Court of Appeals must be
reversed with directions to remand the cause to the Dis-
triet Court.

The claim asserted by the bill is this. In 1855, the
Northwestern Virginia Railroad Company, a corporation
organized under the laws of Virginia, acquired from the
Town of Parkersburg an exemption from, or commuta-
tion of, municipal taxes on certain property within its
limits., In 1863, the railroad and the municipality be-
came domestic corporations of West Virginia, upon the
organization of that State. In 1865 the property and
franchises of the railroad were purchased by the Balti-
more & Ohio at a foreclosure sale. Pursuant to the stat-
utes of West Virginia then in force, the Baltimore & Ohio
declared “that it would become a corporation as to said
property, by the name of the Parkersburg Branch Rail-
road Company.” The immunity from taxation asserted
in the bill was claimed as an incident of the property ac-
quired on foreclosure, and also as having been conferred
by ordinances adopted, and contracts made with the Par-
kersburg Branch Railroad. The levy seems to have been
made upon property of that company. It was a West
Virginia corporation.* The bill sought to enforce its
right. The capacity in which the Baltimore & Ohio sued
to enforce the right to immunity was not stated clearly in
the bill. Apparently it sued either in its capacity as

! Code of Virginia 1860, Title 18, c. 61, 8§ 28, 29; Constitution of
West Virginia (1863), Art. 11, § 8; Baltimore & Ohio R. R. (Clor,
Corporate History (1922), Vol. 1, pp. 243, 247. See Chesapeake &
Ohio Ry. Co. v. Miller, 114 U. 8. 176, 182, 185; and Acts of West
Virginia, 1891, c. 32, p. 57; 1889, ¢. 23, p. 81; 1887 (extra session),
c. 73, p. 218; 1883, c. 12, p. 13; 1882, c. 97, § 30, p. 277; 1881, c.
17, § 72, p. 237, § 82, p. 240; 1877, c. 106, p. 138; 1872-3. c. 88,
§ 23, p. 228, ¢. 227, § 16, p. 724; 1865, c. 73, p. 62.
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owner (sole stockholder) of the West Virginia corporation
or on the theory that, as to the property purchased on
forclosure, it became itself the Parkersburg Branch Rail-
road Company. In neither view did the trial court have
jurisdiction of the controversy.

If the plaintiff sued as the corporate owner of the
property, that is, as the Parkersburg Branch Railroad
Company, but under the name of the Baltimore & Ohio,
the trial court was without jurisdiction as a federal court,
because both the Branch Railroad and the defendant were
West Virginia corporations, and hence the controversy
was wholly between citizens of the same State. If the
Baltimore & Ohio sued as the Maryland corporation,
owner of all the stock in the Parkersburg Branch Raii-
road Company, the trial court was without jurisdiction
of the controversy, because the latter corporation, an in-
dispensable party plaintiff, was not joined. Compare
Davenport v. Dows, 18 Wall. 626. And it could not have
been joined. Niles-Bement-Pond Co. v. Iron Moulders
Union, 254 U. S. 77. For then one of the plaintiffs would
have been a citizen of West Virginia; there would no
longer have been complete diversity of citizenship; and
the jurisdiction of the trial court would have been ousted.

So far as appears, the Branch Railroad was neither
merged in, nor consolidated with, the Baltimore & Ohio.
Nor was there a compulsory domestication of the latter
in West Virginia. Martin’s Administrator v. Baltimore
& Ohio R. R., 151 U. 8. 673. We have, therefore, no oc-
casion to consider the questions involved in St. Louis &
San Francisco v. James, 161 U. S. 545; Louisville, New
Albany & Chicago Ry. v. Loutsville Trust Co., 174 U. S.
552; Southern Ry. v. Allison, 190 U. S. 326, 337 ; Missourt
Pacific Ry. v. Castle, 224 U. S. 541. Compare Memphis
& Charleston R. R. v. Alabama, 107 U. S. 581; Patch v.
Wabash R. R., 207 U. 8. 277,

It would seem that the District Court must, upon the
remand of the case to it, enter a decree of dismissal. But,
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as the question whether the trial court had jurisdiction
does not appear to have been considered by either of the
lower courts and was not discussed by the parties here,
our direction to the Circuit Court of Appeals is to remand
the case to the District Court for further proceedings not
inconsistent with this opinion.

Reversed.

NORTHERN PACIFIC RAILWAY COMPANY ET
AL. v. THE DEPARTMENT OF PUBLIC WORKS
OF THE STATE OF WASHINGTON, ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF
WASHINGTON.

No. 371. Argued March 10, 11, 1925—Decided April 13, 1925.

1. A judgment of a state supreme court sustaining an order of a
state commission which fixed intrastate railroad rates, and over-
ruling the railroad’s claim that the rates were confiscatory and
based on arbitrary findings of fact unsupported by evidence, held
reviewable by writ of error. P. 42.

2. An administrative order fixing railroad rates upon a finding with-
out evidence or made upon evidence that clearly does not sup-
port it, is an arbitrary act against which courts will afford relief.
P. 4.

3. In a hearing to determine rates for several carriers on intrastate
transportation of logs in carload lots, the average haul of which
by each carrier was 32 miles, the carriers introduced persuasive
evidence that existing rates did not yield any return on the prop-
erty employed nor defray the operating costs of the traffic and its
proportionate taxes; but the state administrative body, without
attacking the proof or attempting to show by reasonably specific
and direct evidence what the actual operating costs of the particu-
lar traffic were to the several carriers, lowered the rates on the
basis of a composite figure, created largely from data in the car-
riers’ reports and their exhibits in the case, representing the
weighted average operating cost per thousand gross-ton-miles of
all revenue freight carried on the carriers’ railroad systems, includ-
ing main line and branch line freight, interstate and intrastate, car-
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4
load and less than carload, indiscriminately—Held that this was a
fundamental error and a denial of due process of law. P. 42.
4. The imnvalidity of an order arbitrarily lowering rates which the
evidence shows are confiscatory is not avoided by making it for
an experimental period. P. 45.
125 Wash. 584, reversed.

Error to a judgment of the Supreme Court of Wash-
ington affirming an order of the Department of Public
Works, in a suit brought by the above named and three
other railroads to set the order aside.

Mr. C. W. Bunn, for plaintiffs in error.

Mr. F. M. Dudley, with whom Mr. O. W. Dynes was
on the brief, for Chicago, Milwaukee & St. Paul Railway
Company.

Messrs. Raymond W. Clifford and Scott Z. Henderson,
for defendants in error. Mr. John H. Dunbar, Attorney

General of the State of Washington, and Mr. Stephen V.
Carey, were on the brief,

Messrs. George T. Reid and Lorenzo B. da Ponte were
on the brief, for Northern Pacific Railway Company;
Messrs. Frederic G. Dorety and Thomas Balmer for the
Great Northern Railway Company; and Messrs. Arthur
C. Spencer and William A. Robbins for the Oregon-
Washington Railroad & Navigation Company.

MR. JusticE BranpEls delivered the opinion of the
Court.

The intrastate transportation of saw logs in car load
lots constitutes a large part of all of the intrastate freight
traffic in Washington on each of the four transcontinental
railroad systems by which much of that service is per-
formed.* Prior to federal control the rates had, with

* These are the Northern Pacific, the Great Northern, the Chicago,
Milwaukee and St. Paul, and the Oregon-Washington of the Union
Pacific System.
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few exceptions, been initiated from time to time by in-
dividual tariffs of the several carriers. In 1918 the Di-
rector General of Railroads made a horizontal increase of
25 per cent. In 1920, after the decision in Ex parte 74,
Increased Rates, 1920, 58 1. C. C. 220, a further increase
of 25 per cent. was authorized by the Public Service Com-
mission of the State. Complaint was made that some of
the rates as so raised were excessive and diseriminatory;
and that the rate structure lacked uniformity.

On December 28, 1920, the Public Service Commission
instituted a proceeding before itself for the purpose of
investigating the log rates and making such order thereon
as the facts found should warrant. Hearings were duly
had in which shippers and the four transcontinental car-
riers participated. Much evidence was introduced. The
carriers insisted that the existing rates were unremunera-
tive. They also filed, during the hearings, a joint tariff
embodying the higher rates which they deemed reason-
able. A suspension order issued; and the two proceed-
ings were consolidated. On February 1, 1922, the De-
partment of Public Works (by which the functions of the
Commission had come to be exercised) made a report in
which it found that the existing rates were highly re-
munerative. Thereupon it entered an order which, among
other things, abrogated all the intrastate log tariffs then
in force; cancelled the suspended joint tariff filed by the
carriers; and established a uniform distance tariff appli-
cable to these railroads, to remain in effect during an
experimental period of twelve months, or until further
order of the Department. The tariff so prescribed re-
duced greatly the rates theretofore prevailing. It was
estimated that the revenues of the several carriers from
this traffic would be lessened from 15 to 37 per cent.
and that additional losses in revenue would result from
changes prescribed concerning minimum loadings.

This suit was brought by the carriers against the De-
partment, in the Superior Court of Thurston County, to
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set aside the order on the ground, among others, that it
deprived them of property in violation of the due process
clause of the Fourteenth Amendment. The findings of
fact upon which the order proceeded were attacked as
arbitrary and unsupported by the evidence. The pre-
seribed rates were assailed as confiscatory. Northern Pa-
cific Ry. v. North Dakota, 236 U. S. 585. Upon the giving
of bonds the court superseded and suspended the order,
except in so far as it cancelled the joint tariff of higher
rates filed by the carriers.> After full hearing the court
entered a final decree denying the relief sought. This
was affirmed by the Supreme Court of the State, three
judges dissenting. 125 Wash. 584. The case is here under
§ 237 of the Judicial Code as amended. A motion to dis-
miss on the ground that the judgment is not reviewable
on writ of error was postponed to the hearing on merits.
The motion is denied. Bluefield Water Works & Im-
provement Co. v. Public Service Commassion, 262 U. S.
679, 683. As to the merits, many errors are assigned. It
will be sufficient to consider one.?

The log traffic is limited substantially to the section
of the State lying west of the Cascade Mountains. The
average length of its haul on each of these roads is not
more than 32 miles. The three principal carriers pre-

20n May 16, 1922, the Interstate Commerce Commission entered
an order reducing Washington interstate rates, Reduced Rates, 1922,
68 I. C. C. 676. Thereupon the Department of Public Works made,
on June 22, 1922, a corresponding reduction in the intrastate log
rates, but it provided specifically that, in view of the pending litiga-
tion, this order should not apply to the carriers here involved.
Second Annual Report of the Department of Public Works, p. 70,
Appendix G.

#The character of the proceeding in the state court and the pro-
visions of law applicable thereto are set forth in Oregon R. R. &
Navigation Co. v. Fairchild, 224 U. 8. 510. It was conceded, as was
there held, that the legal proceeding preseribed by the State affords
an adequate opportunity for testing by judicial review the lawful-
ness of the order complained of.
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sented evidence tending to show that their existing rates
were so low as not to yield any return upon the property
employed in the business; and that the rates did not de-
fray fully the operating costs of the traffic and its pro-
portion of the taxes payable. This evidence was in char-
acter persuasive. It was fairly specific, direct, and com-
prehensive. If the facts warranted, the shippers and the
public officials might, of course, have shown by evidence
of similar character that the carriers’ evidence was in-
herently untrustworthy; or it might have been overcome
by more persuasive evidence to the contrary. Little at-
tempt was made to show that any testimony introduced
by the carriers was inherently untrustworthy. Little
conflict with the evidence of the carriers was developed
by the evidence as to specific facts introduced for the
shippers and the public. Apparently necessary infer-
ences from specific facts established by the carriers were
not explained away. The Department’s findings concern-
ing operating costs rested largely upon deductions from
data found in published reports of the carriers and in
their exhibits filed in this case. Instead of attempting
to show by evidence, reasonably specific and direct, what
the actual operating cost of this traffic was to the several
carriers, the Department created a composite figure rep-
resenting the weighted average operating cost per 1,000
gross ton miles of all revenue freight carried on the four
systems and made that figure a basis for estimating the
operating cost of the log traffic in Washington.* This
was clearly erroneous.

A precise issue was the cost on each railroad of trans-
porting logs in carload lots in western Washington, the
average haul on each system being not more than 32

*The figure taken for the Oregon-Washington was the average
cost per 1,000 gross ton miles of that company—not of the whole
Union Pacific system. The lines of the Oregon-Washington are lo-
cated in three States with an aggregate of 2,218 miles of road.
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miles. In using the above composite figure in the de-
termination of this issue the Department necessarily ig-
nored, in the first place, the differences in the average
unit cost on the several systems; and then the differences
on each in the cost incident to the different classes of
traffic and articles of merchandise, and to the widely
varying conditions under which the transportation is
conducted. In this unit cost figure no account is taken
of the differences in unit cost dependent, among other
things, upon differences in the length of haul®; in the
character of the commodity; in the configuration of the
country; in the density of the traffic; in the daily loaded
car movement; in the extent of the empty car move-
ment; in the nature of the equipment employed; in the
extent to which the equipment is used; in the expendi-
tures required for its maintenance. Main line and
branch line freight, interstate and intrastate, car load and
less than car load, are counted alike. The Department’s
error was fundamental in its nature. The use of this
factor in computing the operating costs of the log traffic
vitiated the whole process of reasoning by which the De-
partment reached its conclusion.

The mere admission by an administrative tribunal of
matter which under the rules of evidence applicable to
judicial proceedings would be deemed incompetent,
United States v. Abilene & Southern Ry., 265 U. 8. 274,
288, or mere error in reasoning upon evidence introduced,
does not invalidate an order. But where rates found by
a regulatory body to be compensatory are attacked as
being confiscatory, courts may enquire into the method
by which its conclusion was reached. An order based

50n the Northern Pacific the average length of haul of all its
intrastate traffic in Washington was 99 miles; of all its traffic in
Washington, interstate and intrastate, 142 miles; of all its traffic on
the whole system, 334 miles. Compare Shepard v. Northern Pacific
Ry., 184 Fed. 765, 781-2.
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upon a finding made without evidence, The Chicago Junc-
tion Case, 264 U. S. 258, 263, or upon a finding made
upon evidence which clearly does not support it, Inter-
state Commerce Commussion v. Union Pacific R. R., 222
U. S. 541, 547, is an arbitrary act against which courts
afford relief. The error under discussion was of this
character. It was a denial of due process. Compare
New York & Queens Gas Co. v. McCall, 245 U. S. 345,
348. The invalidity was not avoided by making the
order, in terms, for an experimental period. The rates
as to which the evidence was primarily directed were
those in force before and during the hearings. If even
the existing rates were confiscatory, as the carriers’ evi-
dence embodying the results of ample experience tended
to show, there could be no reason for awaiting the test
of the much lower rates which were prescribed. The
cases which applied the principle of awaiting the result

of an experimental period for untried rates have no ap-
plication here. Willcox v. Consolidated Gas, 212 U. S.
19; Northern Pacific Rallway v. North Dakota, 216 U. S.
579; Cedar Rapids Gas Light v. Cedar Rapids, 223 U. S.
655; Lowisville v. Cumberland Telephone Co., 225 U. S.
430, 436; Brush Electric Co. v. Galveston, 262 U. S. 443.

Reversed.

MID - NORTHERN OIL COMPANY v J W.
WALKER, AS TREASURER, JOSEPH M. DIXON,
GOVERNOR, AND C. T. STEWART, SECRETARY,
OF THE STATE OF MONTANA, ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF MONTANA,

No. 256. Argued March 9, 1925.—Decided April 13, 1925.

1. Assuming that a private corporation engaged in producing oil
from public lands as lessee of the United States under the Leasing
Act of February 25, 1910, is a governmental agency, means or
instrumentality such that an annual license tax measured by a
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percentage of the gross value of the annual produetion can not
without the consent of Congress be imposed by the State in which
the operations are conducted,—held that consent was given
by the act, § 32, in the proviso “ That nothing in this Act shall
be construed or held to affect the rights of the States or other
local authority to exercise any rights which they may have, includ-
ing the right to levy and collect taxes upon improvements, output
of mines, or other rights, property, or assets of any lessee of the
United States.” P. 48,

2. Ejusdem generis is a rule of construction, to be used to ascertain
the intent of the law-makers and not to subvert it when ascer-
tained. P. 49. >

65 Mont. 414; 68 id. 550, affirmed.

Error to a judgment of the Supreme Court of the State
of Montana sustaining a state license tax in a suit brought
by the Oil Company to enjoin its enforcement.

Mr. Frederick D. Anderson, with whom Messrs. Charles
S. Thomas and Donald Campbell were on the brief, for
the plaintiff in error.

No license, occupation or privilege tax can lawfully
be imposed by a State upon a governmental agency,
means or instrumentality. The plaintiff in error, acting
as a lessee of oil and gas lands from the United States,
is a governmental agency, means or instrumentality.
The disposal of public lands by governmental oil and
gas lease is the performance of a trust by the United
States and an exercise of governmental power such as
cannot be controlled or interfered with by the States.
The Montana tax lays such a burden or interference as
to render it invalid.

The Act of February 25, 1920, (The Leasing Law)
does not by its terms grant to the State the power to
impose the License Tax in question. The statute con-
firms the existing rights of the States. It adds nothing
to them. The right to tax the governmental agency,
means or instrumentality is inconsistent with the whole
purpose and object of the leasing law and is not conferred
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by it. The phrase “ other rights” refers to property of
an intangible or special nature subject to a property tax.
The proviso clause in § 32 is introduced out of abundant
caution to remove all doubt of the intention of Congress.
Assuming the language of § 32 to be uncertain and doubt-
ful, it cannot confer the right to tax operations of plaintiff
in error. The history of the legislation shows that Con-
gress intended the distribution of royalties to be in lieu
of the extensive right of taxation belonging to the States
under the public mining laws.

Messrs. C. E. Pew, L. A. Foot, Attorney General of
the State of Montana, and A. H. Angstman, Assistant
Attorney General, were on the brief for defendants in
error.

MRg. Justick SUTHERLAND delivered the opinion of the
Court.

This suit was brought by the Oil Company to enjoin
the enforcement of an annual license tax imposed by a
state statute (Montana Revised Codes, 1921, §§ 2397-
2408) * upon persons producing petroleum, ete., equal to
one per centum of the gross value of the oil produced
during the year. The statute, as applied to the com-
pany, is assailed as invalid, upon the ground that the
company, by assignment of the original leases, is a lessee
of the United States of certain public lands entered as
homesteads but not yet granted by patent, upon which it

12398, Oil license tax. Every person engaging in or carrying on
the business of producing, within this state, petroleum,
must, for the year 1921, and each year thereafter, when engaged in
or carrying on any such business in this state, pay to the state
treasurer, for the exclusive use and benefit of the state of Montana,
license tax for engaging in and carrying on such business, in an
amount equal to one per centum of the total gross value of all
petroleum and other mineral or crude oil produced by such person
within this state during such year;
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is engaged in prospecting for and producing crude pe-
troleum, under the provisions of the Leasing Act of Feb-
ruary 25, 1920, c. 85, 41 Stat. 437, and, therefore, “is a
governmental agency, means or instrumentality whose
operations cannot be taxed by the state.” The state
supreme court held otherwise. 65 Mont. 414; 68 Mont.
550.

Whether the company under its leases is an agency,
means or instrumentality of the United States, or in the
absence of congressional consent would be outside the
reach of state taxation, we need not stop to consider,
since we are of opinion that the authority of the state
exists in virtue of such consent. Section 32 (41 Stat.
450) of the act contains the following proviso: “Pro-
vided, That nothing in this Aet shall be construed or held
to affect the rights of the States or other local authority
to exercise any rights which they may have, including the
right to levy and collect taxes upon improvements, out-
put of mines, or other rights, property, or assets of any
lessee of the United States.”

The contention on behalf of the company is that this
proviso, which saves from the effect of any possible ad-
verse construction of the act, rights of the states “ which
they may have,” relates to, and is confirmatory of, ex-
isting rights only,—that is to say, rights existing when
the act was passed. But we find nothing in the body of
the act which, by any stretch of meaning, purports to de-
tract from or render less certain any such preexisting
rights; and, in that view, the theory advanced fails for
want of material upon which to operate. It fairly cannot
be supposed that Congress would indulge in the alto-
gether idle ceremony of enacting a law to save rights
which, being in no way challenged or affected, stood in nc
need of being saved. The more natural view, and the one
we adopt, is that Congress, having provided for leasing
the public lands to private corporations and persons whose
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property, income, business and occupations ordinarily
were subject to state taxation, meant by the »nroviso to
say in effect that, although the act deals with the letting
of public lands and the relations of the government to the
lessees thereof, nothing in it shall be so construed as to
affect the right of the states, in respect of such private
persons and corporations, to levy and collect taxes as
though the government were not concerned. In other
words, the purpose of Congress was to remove altogether
from the field of controversy, among other questions, the
very question which is here presented, and to put beyond
doubt the authority of the states to impose taxes upon
lessees in respect of their property, although arising from,
and in respect of their taxable rights, although exercised
under, the act, without regard to the origin thereof or to
the interest of the United States in the lands or leases.
Further, it is said that the enumeration of particular
objects of taxation causes it to be necessary to limit the
general words, “ or other rights,” to things of the same
nature in accordance with the doctrine of ejusdem generis;
and that, thus limited, the right or privilege of carrying
on a business or following an occupation is not included.
These general words follow the more particular words,
“improvements [and] output of mines,” and are followed
by the equally general words, “ property or assets,” the
entire clause being ““ improvements, output of mines, or
other rights, [other] property, or [other] assets.” The
doctrine invoked is a rule of construction, to be used as
an aid in the ascertainment of the intention of the law-
makers, and not for the purpose of subverting such in-
tention when ascertained. Here, the enumeration of tax-
able things, including the general classes, property and
assets, is so comprehensive that nothing remains to which
the phrase in question can apply, unless to rights like the
one here taxed; and to construe it as contended would,
55627°—25—4
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in effect, therefore nullify it altogether. Mason v. United
States, 260 U. S. 545, 5563-554. No doubt, what Con-
gress immediately had in mind was the necessity of mak-
ing it clear that, notwithstanding the interest of the gov-
ernment in the leased lands, the right of the states to tax
improvements thereon and the output thereof should not
be in doubt; but the intention likewise to save the au-
thority of the states in respeet of all other taxable things
is made evident by the addition of the three general cate-
gories, ““ other rights, property or assets.” We think the
proviso plainly discloses the intention of Congress that
persons and corporations contracting with the United
States under the act, should not, for that reason, be ex-
empt from any form of state taxation otherwise lawful.
Decree affirmed.

NAMPA & MERIDIAN IRRIGATION DISTRICT v.
BOND, PROJECT MANAGER, ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 135. Argued March 6, 1925 —Decided April 13, 1925.

1. When an irrigation system has been completed under the Reclama-
tion Act, subsequent construction of a drainage system to remove
injurious consequences of its normal operation on the lands in-
cluded is chargeable to maintenance and operation rather than
to construction, and § 4 of the Reclamation Extension Act, pre-
venting increase of construction charges when once fixed except by
agreement between the Secretary of the Interior and a majority
of water-right applicants and entrymen affected, does not apply.
IRA5EY

2. This is consistent with attributing to construction the cost of
drainage provided for in the original plan because the need for
it was existent or foreseen. P. 54.

3. Where lands of an Idaho irrigation district were included in a
federal reclamation project under a contract obliging the Govern-
ment to furnish water and construct drainage works within phe
district, which was done and the cost assessed as a construction
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charge against all the project water users, the district agreeing
that the project lands in the district should pay the same operation
and maintenance charge per acre as announced by the Secretary
of the Interior for similar lands of the project, Held that the
project lands within the district were liable with the other project
lands to bear, as an operation and maintenance charge, the cost
of providing drainage for project lands outside the district which
were being ruined by seepage water from the operation of the
irrigation system. P. 53.
283 Fed. 569; 288 id. 541, affirmed.

AppeAL from a decree of the Circuit Court of Appeals
affirming a decree of the District Court which dismissed
a bill by which the Irrigation District sought to enjoin
an official of the federal Reclamation Service and a water
users’ association from withholding water from lands
within the District for nonpayment of maintenance and
operation charges.

Messrs. H. E. McElroy and Wil R. King for appellant.
Mr. Fremont Wood was also on the brief,

Mr. W. W. Dyar, Special Assistant to the Attorney
General, with whom the Solicitor General and Assistant
Attorney General Ira K. Wells were on the brief, for
Bond.

Mr. J. D. Eldridge for Payette-Boise Water Users’
Association, Ltd.

Mg. JusticE SuTHERLAND delivered the opinion of the
Court.

Appellant is an irrigation district organized as a public
corporation under the laws of Idaho. In 1915, its sup-
ply of water being insufficient to irrigate the lands of all
its members, it entered into a contract with the United
States, at that time engaged in the construction of the
Boise irrigation project, for water to irrigate the unsup-
blied lands and for the construction of a drainage system
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within the district. The district undertook to represent
these lands in their relations to the government and col-
lect from their owners and pay over to the government
construction installments and operation and maintenance
charges. The drainage systém was constructed in accord-
ance with the contract and the cost thereof, after deduct-
ing the amount chargeable to the old water right non-
project lands within the district, was paid by the United
States as a construction expense and, with other costs of
construetion, was charged ratably against all the project
lands, being 40,000 acres within and 100,000 acres out-
side the district. After the construction cost, including
this drainage, had been fixed by the government, it be-
came necessary to drain project lands outside the district
because they were being ruined for agricultural uses by
the steadily rising ground level of seepage water due di-
rectly to the operation of the irrigation system. There-
upon, the Secretary of the Interior authorized the con-
struction of a drainage system for these lands, the cost to
be charged to operation and maintenance, and to be borne
ratably by all the water users upon project lands both
within and without the distriect. Appellant contended
that this expenditure was not properly chargeable to oper-
ation and maintenance but was an additional charge for
construction, which appellant could not be required to
collect and pay over under § 4 of the Reclamation Ex-
tension Act of August 13, 1914, ¢. 247, 38 Stat. 686, 687,
which provides that no increase in construction charges
shall be made after the same have been fixed except by
agreement between the Secretary of the Interior and a
majority of the water right applicants and entrymen to
be affected thereby. It was insisted further that appellant
would be precluded by state law from collecting the
charges from owners of non-project lands, because they
were not benefited. The government having threatened
that unless the charges were paid it would shut off the sup-
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ply of water from the project lands within the distriet,
appellant brought this suit to enjoin such action. The
federal district court dismissed the bill, 283 Fed. 569; and
its decree was affirmed by the ecircuit court of appeals.
288 Fed. 541. Both courts held that the cost was a proper
charge as an operating expense and that the project lands
in the district were liable for their proportionate part.

The contract with the district, among other things, pro-
vides: “The project lands in the distriet shall pay the
same operation and maintenance charge per acre as an-
nounced by the Secretary of the Interior for similar lands
of the Boise Project. . We agree with the courts
below that the charge in question fairly comes within this
provision.

Section 4 of the Reclamation Extension Act, supra,
prevents an increase in the construction charges to be im-
posed upon the water users without the consent of a
majority of them after the amount thereof has been fixed.
But this is far from saying that, after the completion of
the irrigation system in accordance with the original plan
in respect of which the construction charges were fixed,
should the need arise to remedy conditions brought about
by the use of the system, the government must bear the
expense if a majority of the water users withhold their
consent. Iixpenditures necessary to construct an irriga-
tion system and put it in condition to furnish and properly
to distribute a supply of water are chargeable to con-
struction; but when the irrigation system is completed,
expenditures made to maintain it as an efficient going
concern and to operate it effectively to the end for which
it was designed, are, at least generally, maintenance and
operating expenses. The expenditure in question was
not for extensions to new lands or for changes in or addi-
tions to the system made necessary by faulty original
construction in violation of contractual or statutory obli-
gations, Twin Falls Co. v. Caldwell, 272 Fed. 356, 369;
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266 U. S. 85, but was for the purpose of overcoming in-
jurious consequences arising from the normal and ordinary
operation of the completed plant which, so far as appears,
was itself well constructed. The fact that the need of
drainage for the district lands, already existing or fore-
seen, had been supplied and the cost thereof charged to
all the water users as a part of the original construction,
by no means compels the conclusion that an expenditure
of the same character, the necessity for which subse-
quently developed as an incident of operation, is not a
proper operating charge. The same kind of work under
one set of facts may be chargeable to construction and
under a different set of facts may be chargeable to mainte-
nance and operation. See Schmidt v. Lowisville C. & L.
Ry. Co., 119 Ky. 287, 301-302. For example, headgates
originally placed are charged properly to construction;
but it does not follow that if an original headgate be
swept away, its replacement, though requiring exactly
the same kind of materials and work, may not be charged
to operation and maintenance.

Appellant says the lands within the district are not
benefited by the drainage in question; and, if a direct
and immediate benefit be meant that is quite true. But
it is not necessary that each expenditure for maintenance
or operation considered by itself shall directly benefit
every water user in order that he may be called upon to
pay his proportionate part of the cost. If the expendi-
ture of today does not especially benefit him, that of
yesterday has done so or that of tomorrow will do so.
The irrigation system is a unit, to be, and intended to be,
operated and maintained by the use of a common fund
to which all the lands under the system are required to
contribute ratably without regard to benefits specifically
and directly received from each detail to which the fund
is from time to time devoted.

This conclusion, we think, fairly accords with the prin-
ciple established by the supreme court of the state in
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Colburn v. Wilson, 24 Ida. 94, 104; and we see no merit
in the contention that under the state law a ratable part
of the cost of this drainage cannot be assessed by the dis-
trict upon the project lands within its limits because
they are not benefited thereby. The cost of draining the
district project lands was met by a charge imposed in
part and proportionately upon the lands in the projeect
outside the district. If now, when the latter need like
protection, the district lands are called upon to assume an
equivalent obligation, it requires no stretch of the realities
to see, following from such an equitable adjustment, a
benefit on the whole shared by both classes of lands alike.
But in any event, since we find that the expenditure in
question properly is chargeable to operation and main-
tenance, appellant is liable under the express terms of its
contract. v

Decree affirmed.

DUFFY, COLLECTOR OF INTERNAL REVENUE v.
CENTRAL RAILROAD COMPANY OF NEW
JERSEY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 129. Argued March 13, 16, 1925.—Decided April 13, 1925,

. Expenditures made by a corporate lessee, as required by the lease,

to create additions to the leased property and not for upkeep,
are not maintenance and operation expenses deductible from its
gross income of the tax year in which made, within the meaning of
§ 12 (a) Subd. “First,” of the Revenue Act of 1916, but are
betterments under Subd. “ Second ” of that section—capital in-
vestment, subject to annual allowances for exhaustion or deprecia-
tion. P. 62.

2. Neither are such payments for betterments and additions,
though made by the lessee pursuant to the lease, deductible under
§ 12 (a), Subd. “ First ” as “ rentals or other payments ” required
to be made as a condition to the continued use or possession of
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property ete., since “rental” is there used in the usual sense
implying a fixed sum, or property amounting thereto, payable at
stated times for the use of property, and “ other payments ” means
payments ejusdem generis with rentals, such as taxes, insurance,
EHigs - 18, @3

289 Fed. 354, reversed.

CERTIORARI to a judgment of the Circuit Court of Ap-
peals affirming a recovery in the District Court of money
paid under protest as income tax.

Mr. Alfred A. Wheat, Special Assistant to the Attor-
ney General, for petitioner. The Solicitor General was
on the brief.

All of the disbursements made by the taxpayer upon
the premises occupied under the long-term leases are
capital expenditures, and the only deduction allowable
under the Revenue Act of 1916 is an annual deduction
for depreciation. Technically speaking, of course, it is
true that so far as the leases just mentioned are con-
cerned the taxpayer is a lessee. But this does not mean
that the payments made were rental, within the pur-
view of § 12 (a). Indeed the admitted facts surround-
ing these particular leases conclusively show that the
expenditures made upon these demised premises are capi-
tal investments. and, under the express terms of the
Revenue Act of 1916, are not deductible in the year made,
the only deduction allowed being for annual deprecia-
tion. Union Pac. R. R. Co. v. United States, 99 U. S.
402; Ill. Cent. R. R. Co. v. Interstate Comm. Comm.
206 U. S. 441; United States v. Central Pac. R. R. Co.
138 U. S. 84; Kemper Military School v. Crutchley, 274
Fed. 125; Grand Rapids, etc., Ry. Co. v. Doyle, 245 Fed.
792; Union Hollywood Water Co. v. Carter, 238 Fed.
329; Walker v. Gulf & I. Ry. Co. 269 Fed. 885; Grant v.
Hartford, etc., R. R. Co. 93 U. S. 225; Haw. C. & S. Co. V.
Tax Assessor, 14 Haw. Rep. 601; People v. Wilson, 121
N. Y. App. Div. 376; Highland Ry. Co. v. Balderston,
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2 Gr. Br. Tax Cas. 485; Clayton v. Newcastle Corp. 2
Gr. Br. Tax Cas. 416.

All of the disbursements made for additions and better-
ments upon the properties leased from the city of New
York are capital expenditures, hence are not deductible in
the year made under § 12 (a) of the Revenue Act of
1916 from the gross income for that year, but the cost
should be spread over the term of the lease and an aliquot
part deducted annually. A disbursement was made by
the taxpayer in 1916 for the construction of a new pier,
located on property covered by a lease from the ecity to
the taxpayer by assignment. The improvement is of a
permanent nature. It was not an outlay for the main-
tenance of property. It is a capital asset from which the
taxpayer will derive the benefit of increased pier facilities,
resulting in increased revenues. Read in the light of this
construction of § 12 (a), which its language undeniably
supports, article 140 of Regulations 33 (revised) is a
reasonable regulation, affording as it does an equitable
relief to a taxpayer who, for the purpose of increasing
his business capacity, makes extensive improvements
upon leased property, by allowing a deduction for capital
expenditures upon a prorated basis, which he otherwise
would not be entitled to, unless the payment was re-
quired to be made in order to continue in possession of
the premises. Moreover, this executive construction of
§ 12 (a), as shown by the regulations, was known to
Congress when it enacted § 234 (a) of the Revenue Act
of 1918, which is almost identical with § 12 (a) of the
Revenue Act of 1916, and in effect constitutes a reénact-
ment of that section. This reénactment, therefore, is an
approval or ratification on the part of Congress of such
construction. Unaited States v. Falk, 204 U. S. 143;
United States v. Hermanos y Compania, 209 U. S. 337;
Komada v. United States, 215 U. 8. 392; Nattonal Lead
Co. v. United States, 252 U, S. 140.
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The items expended for dredging, while small in
amount, are controlled by the above principles. They
have been held to constitute capital expenditures.
Ounsworth v. Vickers, Ltd. 3 K. B. 267; Dumbarton
Harbour Board v. Coz, Scot. Cas. 162, 56 Scot. L. Re-

porter 122,

Mr. Charles E. Miller, for respondent.

While the word “including” may ‘ merely specify
particularly that which belongs to the genus” it may
also be used as a word of enlargement and have the
sense of “also” and of “in addition,” Montello Salt
Co. v. Utah, 221 U. 8. 452, 462, 464, and it is frequently
so used by Congress. United States v. Pierce, 147 Fed.
199.

Adopting this latter sense of the word, the Act of
1916 may be read as permitting a corporation to deduct,
first, the ordinary and necessary expenses paid in mainte-
nance and operation of its business and property, and
second, rentals or other payments required to be made
as a condition to the continued use or possession of prop-
erty. And, since a tax act must be construed against
the Government and in favor of the citizen, this act
must be so construed.

This being so, it follows that the Railroad Company
is entitled to deduct the amounts involved here if they
were (1) rentals, or (2) payments required to be made
as a condition to the continued use or possession of the
property, and (3) the Railroad Company had not taken
or was not taking title to the properties involved and
had no equity in them.

The expenditures involved here were rentals, Miller v.
Gearin, 258 Fed. 225; Regulations, Commissioner Int.
Rev., 1916, Art. 140—payments required to be made as a
condition to the continued use or possession of property.
Attributing to the word condition its usual and natural
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significance, 1t is evident that the statute permits the
deduction of any payments the failure to make which
would entitle the landowner to terminate the use or pos-
session of the property. 42 Broadway Co. v. Anderson,
209 Fed. 991 (reversed by this court upon another ground,
239 U. S. 69).

The Railroad Company had not taken, or was not tak-
ing, title to the properties and had no equity in them.
The words “ to which the corporation has not taken or
is not taking title, or in which it has no equity, “did
not appear either in the Corporation Tax Act of 1909 or
in the Income Tax Act of 1913. They were included in
the Revenue Act of 1916 as the result of a recommenda-
tion of the Secretary of the Treasury, made after the de-
cisions of the lower courts in 42 Broadway Co. v. Ander-
son, supra; Benders Federal Revenue Law, 1916, p. 64.
The purpose of the amendment proposed by the Secretary
of the Treasury was to distinguish “ between the interest
due on liens and mortgages and any payment made in
the nature of rentals or charges consituting in the ordi-
nary sense an expense of the business.” See report, Sec-
retary of the Treasury, fiscal year ending June 30, 1915,
p. 99.

The genesis of the phrase, therefore, suggests that in
using the word “equity,” Congress had in mind the
equity of redemption, which is defined as the remaining
interest belonging to one who has pledged or mortgaged
his property. “Equity” means equitable ownership,
and even if it be possible to give it a broader interpreta-
tion, it is the duty of the court to construe it most
strongly against the Government. Gould v. Gould, 245
U, SHi51:

The Railroad Company is entitled to deduet the whole
of such expenditures from its gross income for the year
1916. Since the expenditures involved here are of the
kind which may be deducted, it is clear that the statute,
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by express words, permits the deduction of all of such
expenditures made within the year. There is no hint in
the statute that the payments which may be deducted
are to be prorated. The words of the statute are “all
. . . paid within the year.” Mutual Benefit Co. v.
Herold, 198 Fed. 199; United States v. Christine Oil &
Gas Co. 269 Fed. 458; Southern Pac. R. Co. v. Muenter,
260 Fed. 837. The Government seeks to support the con-
tention that the expenditures involved here should be
prorated by the regulation of the Commissioner of In-
ternal Revenue. It is settled that the power to make
administrative rulings does not include the power to
legislate, United States v. George, 228 U. S. 14, and
that such a regulation to be valid must be consistent with
the statute under which it is made. International Rail-
road Company v. Davidson, 257 U. S. 506, 514. See
also Maryland Casualty v. United States, 251 U. S. 342,
349 and cases cited.

MR. JusticE SUTHERLAND delivered the opinion of the
Court.

During the year 1916, respondent, as lessee, was in
possession of and operating certain railroads and branches
in New Jersey and Pennsylvania. The leases were for
terms of 999 years and bound respondent to maintain and
keep the leased property in good order and repair and
fit for efficient use. Each provided that in the event of a
default in that respect the lease might be terminated by
the lessor. At the same time, respondent had leases of
certain piers from the City of New York for various terms
with the privilege of renewal, not to exceed in any case
30 years in all. One such lease required respondent to
acquire and pay for the interests of private owners in an
old pier and to construct a new one in its place. It pro-
vided that, if the cost should be less than $2,750,000, re-
spondent was to pay in addition to rent 51%% on the
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difference between that amount and the actual cost; but
if the cost should be more than $2,750,000 respondent was
to be credited on its annual rental with 51%% on such
difference for 39 years, in which event the term was to be
extended under a formula not necessary to be repeated.
Respondent agreed to maintain the premises and strue-
tures thereon, or to be erected thereon, in good and effi-
cient repair. The city was authorized to terminate the
lease at any time after 10 years, but in such case agreed
to pay to respondent such reasonable sum as might be
fixed by arbitration. Other leases required respondent to
do such dredging as the commissioner of docks considered
necessary, and still others, to build extensions to the
leased piers. All the leases provided that the city could
terminate them if respondent failed to pay rent or failed
otherwise to observe the covenants or agreements.

In the year 1916, respondent expended, under the rail-
road leases, for additions and betterments and, under the
pier leases, for the several purposes therein set forth, the
aggregate sum of $1,659,924.33, of which $%1,525308.72
was for the acquisition of the private rights in the old pier
and the construction of the new one.

In submitting its income tax return for that year, re-
spondent sought to deduct these various expenditures
from its gross income under § 12 (a) of the Revenue Act
of 1916, c. 463, 39 Stat. 756, 767-769, which provides, in
the case of a corporation, that annual net income shall be
ascertained by deducting from the gross amount thereof,
among other things—

“First. All the ordinary and necessary expenses paid
within the year in the maintenance and operation of its
business and properties, including rentals or other pay-
ments required to be made as a condition to the continued
use or possession of property to which the corporation has
not taken or is not taking title, or in which it has no
equity.”
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The collector refused to allow the deductions, and re-
spondent, under protest, paid the amount of the increased
assessment due to such refusal, and brought this action to
recover it. Its contention is that the expenditures were
“rentals or other payments’ within the meaning of the
provision above quoted, and that the whole amount con-
stitutes an allowable deduction for the year 1916. On
the other hand, the government contends that the dis-
bursements were capital expenditures and that the only
permissible deduction is an annual allowance under § 12
(a) subd. Second, 39 Stat. 768,* for “ depreciation ”; but,
if the expenditures are to be regarded as additional rentals
or other payments within the meaning of § 12 (a) subd.
First, the amount must be prorated, under a regulation of
the Treasury Department, over the life of the improve-
ments or the life of the lease, whichever is the shorter.
The federal district court gave judgment for respondent,
which was affirmed by the circuit court of appeals, 289
Fed. 354; and the case is here on certiorari. 263 U. S.
693.

Clearly the expenditures were not ‘‘expenses paid
within the year in the maintenance and operation of its
[respondent’s] business and properties;” * but were for

1 Second. All losses actually sustained and charged off within the
year and not compensated by insurance or otherwise, including a
reasonable allowance for the exhaustion, wear and tear of property
arising out of its use or employment in the business . . . Pro-
vided, That no deduction shall be allowed for any amount paid out
for new buildings, permanent improvements, or betterments made
to increase the value of any property or estate, and no deduction
shall be made for any amount of expense of restoring property or
making good the exhaustion thereof for which an allowance is or has
been made: -

2 Perhaps a critical analysis of the detailed statement found in the
record might reveal items of minor importance which are of this
character, or which might be classed as “rentals or other pay-
ments ”; but since no point appears to be made in respect of such
a differentiation we do not consider it.
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additions and betterments of a permanent character,
such as would, if made by an owner, come within the
proviso in subd. Second, “that no deduction shall be
allowed for any amount paid out for new buildings, per-
manent improvements, or betterments made to increase
the value of any property, ete.” They were made, not to
keep the properties going, but to create additions to
them. They constituted, not upkeep, but investment ;,—
not maintenance or operating expenses, deductible under
subd. First, § 12 (a), but capital, subject to annual al-
lowances for exhaustion or depreciation under subd.
Second.

Nevertheless, do such expenditures come within the
words “rentals or other payments required to be made
as a condition to the continued use or possession of prop-
erty?” We think not. The statement of the court be-
low that it was conceded by both parties that the ex-
penditures were “additional rentals” is challenged by
the government and does not seem to have support in
the record. The term “rentals” since there is nothing
to indicate the contrary, must be taken in its usual and
ordinary sense, that is, as implying a fixed sum, or prop-
erty amounting to a fixed sum, to be paid at stated
times for the use of property. Dodge v. Hogan, 19 R. 1.
4, 11; 2 Washburn, Real Property (6th ed.) § 1187;
and in that sense it does not include payments, uncer-
tain both as to amount and time, made for the cost
of improvements or even for taxes. Guild v. Sampson,
232 Mass. 509, 513; Garner v. Hannah, 13 N. Y. Super.
Ct. 262, 266-267; Bien v. Bizby, 41 N. Y. Supp. 433,
435; Simonellt v. D7 Errico, 110 N. Y. Supp. 1044, 1045.
Expenditures, therefore, like those here involved, made
for betterments and additions to leased premises, cannot
be deducted under the term “ rentals,” in the absence of
circumstances fairly importing an exceptional meaning;
and these we do not find in respect of the statute under
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review. Nor do such expenditures come within the
phrase “ or other payments,” which was evidently meant
to bring in payments ejusdem generis with “rentals,”
such as taxes, insurance, interest on mortgages, and the
like, constituting liabilities of the lessor on account of the
leased premises which the lessee has covenanted to pay.

In respect of the 999 year leases, the additions and
betterments will all be consumed in their use by the
lessee within a fraction of the term, and, as to them, al-
lowances for annual depreciation will suffice to meet the
requirements of the statute. In the case of the pier
leases, the improvements may and probably will outlast
the term, and, as to them, deductions may more properly
take the form of proportionate annual allowances for ex-
haustion.

The judgment below cannot be sustained except for
$37,781.54, the amount of a conceded overpayment, with
interest thereon as allowed by the trial court.

Judgment reversed and cause remanded with in-
structions to modify the judgment in conformity
with this opinion.

INDUSTRIAL ASSOCIATION OF SAN FRANCISCO,
ET AL. v. UNITED STATES

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF CALIFORNIA.

No. 365. Argued March 10, 1925 —Decided April 13, 1925.

For the purpose of freeing the local building industry from domina-
tion by trade unions, numerous building contractors and dealers in
building materials in San Francisco combined to establish, in effect,
the “ open shop ” plan of employment, by requiring builders who
desired building materials of certain specified kinds to obtain
permits therefor from a Builders’ Exchange, and by refusing such

. permits to those who did not support the plan. Held that the




INDUSTRIAL ASS’N ». UNITED STATES. 65
64 Argument for Appellants.

combination did not violate the Sherman Anti-Trust Act, be-
cause

(1) Its object was confined to a purely local matter and inter-
ference with interstate commerce was neither intended nor de-
sired. P. 77.

(2) The materials for which permits were required were all produced
in California, except one kind as to which permits were required
only after they had entered the State and become commingled
with the common mass of local property, so that their interstate
movement and commercial status had ended. P. 78.

(3) Any interference with the free movement of supplies from other
States was incidental, indirect and remote, due merely to lack of
demand for such supplies upon the part of builders who, through
being unable to purchase the local permit materials, were unable
to go on with their jobs. P. 80.

(4) Instances in which it was alleged that persons in other States
were directly prevented or discouraged from shipping into Cali-
fornia were either not proven, or were related to a practice
abandoned long before the suit was instituted, with no proba-
bility of renewal, or were sporadic and doubtful and of so little
weight as evidence of the conspiracy alleged as to call for applica-
tion of the maximum de minimis non curat lex. P. 83.

293 Fed. 925, reversed.

AppPEAL from a decree of the Distriect Court enjoining
the appellant associations, corporations and individuals
from conduct found to violate the Anti-Trust Act.

Mr. H. H. Phleger, with whom Messrs. O. K. Mec-
Murray, Chauncey F. Eldridge and George O. Bahrs
were on the briefs, for appellants.

The evidence shows that certain of the defendants,
participants in a local industrial controversy, refused to
sell certain state-produced materials and certain sup-
plies which had ceased to be articles in interstate com-
merce, to those aligned on the opposite side of the in-
dustrial controversy; that such refusals were made in San
Francisco; that the materials were to be used in San
Francisco and vicinity; that there was no intent to affect

55627°—25—5
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interstate commerce, to fix prices or to stifle competi-
tion, and that the refusals had in fact no such effect.
The defendants contend that this evidence does not estab-
lish a violation of the Act for the following reasons:

1. The agreement was not intended to restrain inter-
state trade; it was not intended to fix prices or restrain
competition; it had no commercial or trade purpose.

2. Its effect on interstate commerce was secondary, re-
mote, incidental and slight, if there was any effect at all.

3. The situs and effect of the restraint, if any, were
local.

4. The defendants were themselves direct participants
in the industrial controversy and committed no unlaw-
ful acts.

5. The restraint upon interstate commerce, if any, was
not unreasonable.

Participants in an industrial conflict, confined to a
single city and vicinity, may refuse to sell building ma-
terials in that city, to their opponents for use in that
city, and if there is no intent to restrain interstate com-
merce, and if any effect thereon is slight, incidental and
remote, there is no violation of the Anti-Trust Act. The
Act condemns only those combinations which directly
and unduly restrain interstate commerce. American
Column & Lumber Co. v. United States, 257 U. S.
377-400; United States v. Union P. R. Co., 226 U. S. 61.

To come within the inhibitions of the Act, we must find:
A restraint of interstate commerce; direct restraint of that
commerce; and undue restraint of that commerce.
United States v. Knight, 156 U. S. 1; Swift & Co. V.
United States, 196 U. 8. 375; United Leather Workers
v. Herkert & Meisel Trunk Co., 265 U. S. 457; Hopkins
v. United States, 171 U. S. 578; Anderson V. United
States, 171 U. 8. 604. In these cases the court has 1imit‘ed
the application of the Act to agreements which exercise
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a direct effect upon interstate commerce and where the
intent or ‘“dangerous probability ” is to restrict that
commerce. The principles marking the limits of direct
and undue restraint of interstate commerce receive
further illustration from a consideration of the cases in
this court under the Anti-Trust Act dealing with labor
disputes, a group which may conveniently be termed the
Labor Cases. Loewe v. Lawlor, 208 U. 8. 274; Duplex
Co. v. Deering, 254 U. 8. 443; United Mine Workers v.
Coronado Coal Co., 259 U. S. 344. See United Mine
Workers of America v. Pennsylvania, 300 Fed. 965;
Iinley v. United Mine Workers of America, 300 Fed.
972, 979; United Leather Workers v. Herkert & Meisel
Trunk Co., supra.

In order that a restraint of trade shall be obnoxious to
the Act, it must constitute an “undue” restraint.
United States v. Standard Oil, 221 U. S. 1. The decisions
of this court have made it clear that agreements which
result in the restraint of intrastate, as distinguished from
interstate, commerce are not within the Aect, and that
the court acquires no jurisdication over that part of a
combination or agreement which relates to commerce
wholly within a State by reason of the fact that the com-
bination also covers commerce which is interstate.
Addyston Pipe & Steel Co. v. United States, 175 U. S.
2145

As to the refusal to sell in San Francisco for use in
San Francisco, small quantities of lime and plaster pro-
duced in other States, it is equally clear that such re-
fusals did not constitute a violation of the Act. The
goods at the time of the refusals had ceased to be in in-
terstate commerce. [llinois Cent. Ry. v. De Fuentes,
236 U. S. 157; Pub. Util. Comm. of Kansas v. Landon,
249 U. S. 236. The materials here are not like the cattle
in the Swift Case or in Stafford v. Wallace (258 U. S.
495)—notin the current of interstate commerce; the tran-
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sit had stopped for all time. The materials were at their
ultimate destination, never more to move out into inter-
state commerce. Brown v. Huston, 114 U. S. 622.

The decree is vague, indefinite and uncertain and
does not set forth the acts or transactions which are for-
bidden. It is a sweeping injunction to obey the law and
puts the whole conduect of the defendants at the peril
of a summons for contempt. As to some of the defend-
ants, the evidence wholly fails to show any participation
in any of the acts or things complained of or any con-
nection therewith. The court therefore committed error
in entering its decree against such defendants.

Mr. Augustus T. Seymour, Assistant to the Attorney
General, with whom Messrs. Henry Anderson Guiler and
C. Stanley Thompson, Special Assistants to the Attorney
General, were on the brief, for the United States.

The object sought to be accomplished by the defend-
ants was unlawful. The purpose was to take away from
employers the right to employ men upon any other terms
than those of the so-called American Plan. Every em-
ployer who joined the combination stripped himself for
the time being of the right to run his job upon such
terms as he pleased.

The constitutional right of an employer to dispense
with the services of an employee because of his member-
ship in a labor union was recognized by this court in
Adair v. United States, 208 U. 8. 161, where an Act of
Congress was held to be an arbitrary interference with
the liberty of contract which no government could legally
justify in a free land. This case was followed in the case
of Coppage v. Kansas, 236 U. S. 1. The court expressly
limited its consideration to agreements made voluntarily
and without coercion or duress and which had no refer-
ence to interference with the rights of third parties or
the general public (p. 20). In the case of Hitchman Coal
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& Coke Co. v. Mitchell, 245 U. S. 229, 250, it was held
that the plaintiff was acting within its lawful rights in
employing its men only on terms of continuing non-
membership in the United Mine Workers of America,
and that both employers and employees have an inter-
est which is entitled to the protection of the law in the
freedom of the former to exercise without interference
or compulsion his judgment as to whom he shall em-
ploy. The present is just such a case where the defendants
joined in a combination to compel third persons and
strangers to submit to certain limitations in their em-
ployment of labor. The elements of combination and co-
ercion are both present.

The means employed by the defendants to accomplish
their object directly restrained interstate commerce.
The effect of the combined trade controlled was a threat
to manufacturers of building materials outside of the
State which was intended to, and which did in faet, re-
strain them from shipping building materials to “black
listed ” dealers and contractors and “ineligibles.”

Nor was the cooperation of contractors in adopting the
American Plan voluntary. They were forced to adopt
that plan under penalty of not obtaining permits and not
obtaining building material. They were required to sign
pledges of allegiance to the conspiracy. That such an
agreement is in restraint of trade is undeniable, whatever
the motive or necessity which has induced the compact.

The real contention of appellants is that the defendants
did not intend to restrain interstate commerce and that
their acts did not involve any unreasonable and undue
restraint of such trade or commerce. That contention
presents a question of fact, the solution of which must
be arrived at by a consideration of the evidence. The
prineiple, however, is clearly established that any com-
bination which seeks to compel third persons and stran-
gers not to engage in a course of trade exeept upon con-
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ditions which the members of the combination impose is
an agreement in restraint of trade within the meaning
of the Sherman Anti-Trust Act. Gompers v. Buck’s Stove
& Range Co. 221 U. S. 418; Loewe v. Lawlor, 208 U. S.
274; Eastern States Retail Lumber Dealers Assn. v.
United States, 234 U. S. 600; Montague v. Lowry, 193
U. S. 38; Duplex Co. v. Deering, 254 U. 8. 443. The very
circulation of information among the manufacturers lo-
cated in States other than California of the names of
contractors and builders or dealers who were not operat-
ing upon the American Plan or who refused to pledge
themselves to operate upon that plan, was intended to
have the natural effect of causing such manufacturers to
withhold sales and shipments from the concerns so listed.
The obstruction and restraint of a scheme like this were
illustrated in Grenada Lumber Co. v. Mississippt, 217
U. S. 433, which did not involve a question of interstate
commerce. See Federal Trade Comm. v. Raymond Co.,
263 U. S. 565.

The real gist of the conspiracy here was the use of
force to coerce manufacturers outside of the State to
withhold the materials manufactured by them from any-
one within the State who did not submit to the will of the
conspirators. The power of defendants is shown by astip-
ulation in the record that 90 per cent of the new build-
ing work in San Francisco was being done by members
of the defendant. Under the decisions above cited, it
was enough if the natural tendency of the acts done by
the defendants was to cause the manufacturers from
without the State to withhold shipments from builders
and contractors who refused to operate upon the Ameri-
can Plan. The vice of defendants’ plan was in prevent-
ing building materials being distributed in the natural
course of trade. The restraint on interstate commerce
was material. In determining whether interstate com-
merce is involved in this case it is not necessary to con-
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sider the decisions of this court in United States v. E. C.
Knight Co., 156 U. S. 1; Hopkins v. United States, 171
U. S. 578; Anderson v. United States, 171 U. S. 604.
The distinetion between those cases and one like the
present case was pointed out in the opinion of Montague
v. Lowry, 193 U. 8. 38, at page 48, and in Stafford v.
Wallace, 258 U. S. 495, at page 524. Nor is it important
to consider cases like Coe v. Errol, 116 U. S. 517; Kidd
v. Pearson, 128 U. S. 1; Leisy v. Hardin, 135 U. 8. 110,
116, and other decisions which draw the line where inter-
state commerce commences and where it ends. See
Binderup v. Pathe Exchange, 263 U. S. 291. The cases
of United Mine Workers of America v. Coronado Coal
Co., 259 U. S. 344, and United Leatherworkers Inter-
national Union v. Herkert & Meisel Trunk Co., 265 U. S.
457, are both distinguishable from this case by the fact
that the restraints involved in them related to the pre-
vention of manufacture as distinguished from inter-
ference with the distribution of commodities after they
had been manufactured.

Mgr. Justice SuTHERLAND delivered the opinion of the
Court.

This is a suit by the United States against a number of
voluntary associations, corporations and individuals,
charging them with engaging, and threatening to continue
to engage, in a conspiracy to restrain trade and commerce
in building materials among the several states, in viola-
tion of the Anti-Trust Act of July 2, 1890, c. 647, 26 Stat.
209. The bill prays for an injunction restraining the fur-
ther execution of the alleged conspiracy, for a dissolu-
tion of certain of the associations as illegal, and for other
relief. After a hearing, the federal district court declined
to dissolve any of the appellants or interfere with their
general activities, but entered a decree enjoining them
specifically from (a) requiring any permit for the pur-
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chase, sale or use of building materials or supplies pro-
duced without the State of California and coming into
that state in interstate or foreign commerce; (b) making,
as a condition for the issuance of any permit for the pur-
chase, sale or use of building materials or supplies, any
regulations that will interfere with the free movement
of building materials, plumbers’ or other supplies pro-
duced without the state; (c¢) attempting to prevent or
discourage any person without the state from shipping
building materials or other supplies to any person within
the state; or (d) aiding, abetting or assisting, directly or
indirectly, individually or collectively, others to do any
of the foregoing matters or things. 293 Fed. 925. A re-
versal of this decree is sought upon the ground, mainly,
that the evidence wholly fails to show any contract, com-
bination or conspiracy in restraint of interstate or foreign
trade or commerce, or a violation in any respect of the
provisions of the Anti-Trust Act. Other grounds as-
signed, in view of the conclusion we have reached, we
put aside as unnecessary to be considered.

That there was a combination and concerted action
among the appellants, is not disputed. The various agree-
ments, courses of conduct and acts relied upon to establish
the case for the government arose out of a long continued
controversy,—or, more accurately, a series of controver-
sies,—between employers engaged in the construction of
buildings in San Francisco, upon the one side, and the
building trade unions of San Francisco, of which there
were some fifty in number with a combined membership
of about 99% of all the workmen engaged in the building
industries of that city, upon the other side.

Prior to February 1, 1921, the unions had adopted and
enforced, and were then enforcing, many restrictions
bearing upon the employment of their members, which
the employers, and a large body of other citizens, con-
sidered to be unreasonable, uneconomic and injurious to
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the building industries, resulting, it was asserted, in de-
creased produection, increased cost and generally retarded
progress. Among the restrictions complained of, were
rules limiting the number of apprentices, limiting the
amount of work, limiting or forbidding the use of labor-
saving devices, and interfering with the legitimate au-
thority of the employer. The plumbers’ union, for ex-
ample, enforced the following, among others: no union
plumber, whatever the emergency, was permitted to work
on non-union material or to work overtime on Saturday
without permission of the union; detailed reports were
required showing the number of fixtures set each day, and
men who exceeded the standard fixed by the union were
disciplined; the time which any employer was permitted
to stay on a job was limited to two hours a day; as many
men as the union saw fit could be ordered on a job re-
gardless of the wishes of the employer. Among the re-
strictions imposed by the painters’ union were these:
wide brushes with long handles for roof painting were pro-
hibited, and it was required that all such work should be
done with a small brush; certain labor-saving devices
were prohibited; and union painters declined to paint
non-union lumber.

The unions rigidly enforced the “ closed shop,”—that
is, they denied the right of the employer to employ any
workman, however well qualified, who was not a member
of a San Francisco union; and this applied to a member
of a labor union in another locality, who, moreover, prac-
tically was precluded from joining a San Francisco union
by reason of the cost and onerous conditions imposed.
They were confederated under the name of the Building
Trades Council, by means of which their combined power
was exerted in support of the demands and policies of
each, until they had acquired a virtual monopoly of all
kinds of building trade labor in San Francisco, and no
building work of any consequence could be done in that
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city, except in subordination to these demands and
policies.

Farly in 1921, serious differences having arisen between
the unions and the employers in respect of wages, hours
and working conditions, an agreement for arbitration was
made and a board of arbitrators selected. The board,
after a hearing, made a tentative award reducing the
scale of wages for the ensuing six months. Challenging
the authority of the board to reduce wages, the unions
refused to be bound by the award and repudiated and
abandoned the arbitration. Strikes ensued; efforts to
bring the strikers back to work failed; and building opera-
tions in San Franciseo practically came to a stand-still.
Thereupon, in an endeavor to find a solution of the diffi-
culty, mass-meetings were held by representative citizens
in large numbers and from all walks of life. At these
meetings it was resolved that the work of building must
go forward, and that if San Francisco mechanics refused
to work, others must be employed from the outside.
Funds were raised and placed in the hands of a commit-
tee of the San Francisco Chamber of Commerce, and,
under its direction, workmen were brought in from the
outside with promises of employment at the wages fixed
by the arbitrators. Subsequently, the Industrial Asso-
ciation of San Francisco was organized to take the place
of the committee and carry on its work. The strikers,
however, returned to work, and for a time no objection
was made to the employment of nonunion workmen.
But later, demands were made by certain of the unions for
the discharge of all non-union workmen and the restora-
tion of the “ closed shop.” These demands were disre-
garded, and there was another strike. A boycott was in-
stituted and acts of violence against persons and property
committed. In the meantime, one of the appellants, the
Builders Exchange of San Francisco, with a membership
of more than one thousand building contractors and deal-




INDUSTRIAL ASS'N ». UNITED STATES. 75

64 Opinion of the Court.

ers in building materials, in cooperation with the Indus-
trial Association and other appellants, devised and put
into effect what is called the “ American plan.”

The basic requirement of the plan was that there
should be no diserimination for or against an employee on
account of his affiliation or non-affiliation with a labor
union, except that at least one non-union man in each
craft should be employed on each particular job as an
evidence, it is suggested, of good faith. In effect, the
“ American plan” and the “open shop” policy are the
same.,

The principal means adopted to enforce the plan was
the “ permit system,” the object of which was to limit sales
of certain specified kinds of materials to builders who
supported the plan. To render this restriction effective,
the person concerned was required to obtain a permit
from the Builders Exchange, specifying the kinds and
quantities of materials to be furnished and the particular
job on which they were to be used. The materials speci-
fied were cement, lime, plaster, ready-mixed mortar, brick,
terra cotta and clay products, sand, rock and gravel. Sub-
stantially all of these were California productions and
were deliberately selected for that reason, in order to avoid
interference with interstate commerce. The only mate-
rial exception was plaster, which was brought in from the
outside, but consigned to local representatives of the
manufacturers or to local dealers in San Francisco, and
brought to rest in salesrooms and warehouses and com-
mingled with other goods and property, before being sub-
Jected to the permit rule. A suggestion was made at one
time that, if necessary, the rule would be extended to all
other materials used in the building trades; but it does
not appear that this was done. It is said that lath of
various kinds, wallboard and Keene cement also were put
under the rule; but we think the record discloses that, in
fact, this was never agreed upon or carried into effect.
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There is evidence of efforts to extend the “ American
plan” to other cities and states. Permits were ex-
tensively withheld in respect of buildings where the
“ American plan” was not adopted or not enforced.
Builders and contractors were constantly urged to observe
the plan and were warned that failure to do so would re-
sult in a denial of future permits. A check was kept
upon shops and building jobs by inspectors, and daily re-
ports were made as to whether the plan was being ob-
served. Whenever it appeared in any case that the plan
was not being lived up to, a warning letter was sent out.
Under appropriate by-laws, members of organizations
subseribing to the plan who violated it were fined and in
some instances expelled; and other methods, not neces-
sary to be recited, in part persuasive and in part coercive,
were adopted and enforced in order to secure a thorough-
going maintenance of the plan.

With the conflict between the policy of the “ closed
shop ” and that of the “ open shop,” or with the “Ameri-
can plan,” per se, we have nothing to do. And since it
clearly appears that the object of the plan was one en-
tirely apart from any purpose to affect interstate com-
meree, the sole inquiry we are called upon to make is
whether the means employed to effectuate it constituted
a violation of the Anti-Trust Act; and, in the light of the
evidence adduced, that inquiry need be pursued little
beyond a consideration of the nature of the permit
system, what was done under it, and the effect thereof
upon interstate commerce.

The bases of the decree, which, in the opinion of the
court below, were established, may be briefly and cate-
gorically stated as follows:

1. Permits were required for the purchase of building
materials and supplies produced in and brought from
other states into California.

2. Permits, even if limited to California produced ma-
terials, nevertheless, interfered with and prevented the
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free movement of building materials and supplies from
other states into California.

3. Persons in other states were directly prevented or
discouraged from shipping building materials and sup-
plies into California.

It will be well, in limine, to emphasize certain clearly
established general facts, in the light of which these
grounds must be considered. Interference with inter-
state trade was neither desired nor intended. On the
contrary, the desire and intention was to avoid any such
interference, and, to this end, the selection of materials
subject to the permit system was substantially confined
to California productions. The thing aimed at and
sought to be attained was not restraint of the interstate
sale or shipment of commodities, but was a purely local
matter, namely, regulation of building operations within
a limited local area, so as to prevent their domination by
the labor unions. Interstate commerce, indeed com-
merce of any description, was not the object of attack,
“for the sake of which the several specific acts and
courses of conduct were done and adopted.” Swift and
Company v. United States, 196 U. S. 375, 397. The facts
and circumstances which led to and accompanied the
creation of the combination and the concert of action
complained of, which we have briefly set forth, apart
from other and more direct evidence, are “ ample to sup-
ply a full local motive for the conspiracy.” United
Mine Workers v. Coronado Co., 259 U. S. 344, 411.

But it is not enough that the object of a combination
or conspiracy be outside the purview of the act, if the
means adopted to effectuate it directly and unduly ob-
struct the free flow of interstate commerce. The statute
Is not aimed alone at combinations and conspiracies
which contemplate a restraint of interstate commerce,
but includes those which directly and unduly cause such
restraint in fact. See American Column Co. v. United
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States, 257 U. S. 377, 400; Eastern States Lumber Ass'n.
v. Umited States, 234 U. S. 600, 613.

It remains to apply these principles, in the light of
the facts, to the several grounds above stated, upon which
the decree rests.

First: That permits were required for the purchase of
materials produced in and brought from other states.
To the extent that this may imply that permits were
required in respect of building materials or supplies pro-
duced outside the State of California and shipped into
the state, it is not sustained by the evidence. The
record contains two letters signed by the president of
the Builders Exchange to the effect, in one, that there
“are added,” and, in the other of later date, that “it is
now necessary to add to the permit system,” other ma-
terials than those in the enumerated list; and the person
addressed in the second is asked to govern himself ac-
cordingly. But the positive, uncontradicted evidence is
that, in fact, permits were required for the originally
listed materials and for nothing else. While about
twenty-eight thousand permits in all were issued, there
is a significant absence of evidence that any of them so
issued related to other than such listed materials. Upon
the proof, we reasonably cannot accept the view that
these letters are enough to show a departure from the
declared and established purpose of the movement on
the whole to avoid interference with interstate trade by
confining the permit system substantially to California
produced articles.

It is true, however, that plaster, in large measure pro-
duced in other states and shipped into California, was on
the list; but the evidence is that the permit requirement
was confined to such plaster as previously had been
brought into the state and commingled with the common
mass of local property, and in respect of which, there-
fore, the interstate movement and the interstate commer-
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cial status had ended. This situation is utterly unlike
that presented in the Swift Case, supra, where, the only
interruption of the interstate transit of live stock being
that necessary to find a purchaser at the stockyards, and
this the usual and constantly recurring course, it was held
(pp. 398-399) that there was thus constituted “a cur-
rent of commerce among the States,” of which the pur-
chase was but a part and incident. The same is true of
Stafford v. Wallace, 258 U. S. 495, 516, which likewise
dealt with the interstate shipment and sale of live stock.
The stockyards, to which such live stock was consigned
and delivered, are there described, not as a place of rest
or final destination, but as “a throat through which the
current flows,” and the sale as only an incident which
does not stop the flow but merely changes the private
interest in the subject of the current without interfering
with its continuity. In Binderup v. Pathe Exchange, 263
U. S. 291, 309, a commodity produced in one state was
consigned to a local agency of the producer in another,
not as a consummation of the transit, but for delivery to
the customer. This court held that the intermediate
delivery did not end, and was not intended to end, the
movement of the commodity, but merely halted it “as
a convenient step in the process of getting it to its final
destination.”

But here, the delivery of the plaster to the local repre-
sentative or dealer was the closing incident of the inter-
state movement and ended the authority of the federal
government under the commerce clause of the Constitu-
tion. What next was done with it, was the result of new
and independent arrangements.

In respect of other materials of the character of those
on the selected list, brought from other states, it is enough
to say that the quantities were not only of little compara-
tive consequence but it is not shown that they were sub-
jected to the permit rule.
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Second: That the permit requirement for California
produced materials interfered with the free movement of
materials and supplies from other states. No doubt there
was such an interference, but the extent of it, being
neither shown nor perhaps capable of being shown, is a
matter of surmise. It was, however, an interference not
within the design of the appellants, but purely incidental
to the accomplishment of a different purpose. The court
below laid especial stress upon the point that plumbers’
supplies, which for the most part were manufactured out-
side the state, though not included under the permit
system, were prevented from entering the state by the
process of refusing a permit to purchase other materials,
which were under the system, to anyone who employed
a plumber who was not observing the “American plan.”
This is to say, in effect, that the building contractor, being
unable to purchase the permit materials, and consequently
unable to go on with the job, would have no need for
plumbing supplies, with the result that the trade in them,
to that extent, would be diminished. But this ignores
the all important fact that there was no interference with
the freedom of the outside manufacturer to sell and ship
or of the local contractor to buy. The process went no
further than to take away the latter’s opportunity to use,
and, therefore, his incentive to purchase. The effect upon,
and interference with, interstate trade, if any, were clearly
incidental, indirect and remote,—precisely such an inter-
ference as this court dealt with in United Mine Workers
v. Coronado Co., supra, and United Leather Workers v.

Herfiors| 265 Uy Ssd 571
- In the Coronado Case there was an attempt on the part

of the owners of a coal mine to operate it upon the “ open
shop ” basis. The officers and members of a local miners’
union, thereupon, engaged in a strike, which was carried
on with circumstances of violence resulting in the destruc-
tion of property and the injury and death of persons. A
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conspiracy and an intent to obstruct mining operations
were established, and it was proved that the effect thereof
was to prevent a part of the product of the mine from
going into interstate commerce. It was held that this
would not constitute a conspiracy to restrain such com-
merce, in the absence of proof of an intention to restrain
it or proof of such a direct and substantial effect upon it,
that such intention reasonably must be inferred. It was
pointed out that there was nothing in the circumstances
or declarations of the parties to indicate that the strikers
had in mind any interference with interstate commerce
or competition, when they engaged in the attempt to
break up the plan to operate the mines with non-union
labor, and, conceding that the natural result would be to
keep the preponderating part of the output of the mine
from being shipped out of the state, the effect on inter-
state commerce was not of such substance that a purpose
to restrain interstate commerce might be inferred.

In the United Leather Workers Case there was a strike,
accompanied by illegal picketing and intimidation of
workers, to prevent, and which had the effect of prevent-
ing, the continued manufacture of goods by a trunk com-
pany. It was held that this was not a conspiracy to re-
straln interstate commerce within the Anti-Trust Act,
even though the goods, to the knowledge of the strikers,
were to be shipped in interstate commerce to fill orders
already received and accepted from the company’s cus-
tomers in other states, since there was no actual or at-
tempted interference with their transportation to, or their
sale in, such states. There is in this case a complete re-
view of the prior decisions on the subject, upon which the
Court concludes (p. 471):

“This review of the cases makes it clear that the mere
reduction in the supply of an article to be shipped in in-

terstate commerce, by the illegal or tortious prevention of
55627°—25-—6
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its manufacture, is ordinarily an indirect and remote ob-
struction to that commerce. It is only when the intent
or necessary effect upon such commerce in the article is
to enable those preventing the manufacture to monopolize
the supply, control its price or disecriminate as between its
would-be purchasers, that the unlawful interference with
its manufacture can be said directly to burden interstate
commerce. ¥

“We concur with the dissenting Judge in the Circuit
Court of Appeals when, in speaking of the conclusion of
the majority, he said: ‘ The natural, logical and inevitable
result will be that every strike in any industry or even
in any single factory will be within the Sherman Aect and
subject to federal jurisdiction provided any appreciable
amount of its product enters into interstate commerce.””

In its essential features, the present case is controlled by
this reasoning. If an executed agreement to strike with
the object and effect of closing down a mine or a factory,
by preventing the employment of necessary workmen, the
indirect result of which is that the sale and shipment of
goods and products in interstate commerce is prevented
or diminished, is not an unlawful restraint of such com-
merce, it cannot consistently be held otherwise in respect
of an agreement and combination of employers or others
to frustrate a strike and defeat the strikers by keeping
essential domestic building materials out of their hands
and the hands of their sympathizers, because the means
employed, whether lawful or unlawful, produce a like in-
direct result. The alleged conspiracy and the acts here
complained of, spent their intended and direct force upon
a local situation,—for building is as essentially local as
mining, manufacturing or growing crops,—and if, by a
resulting diminution of the commerecial demand, interstate
trade was curtailed either generally or in specific instances,
that was a fortuitous consequence so remote and indirect
as plainly to cause it to fall outside the reach of the Sher-
man Act,
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The Government relies with much confidence upon
Loewe v. Lawlor, 208 U. S. 274, and Duplex Co. v. Deer-
ing, 254 U. S. 443; but the facts there and the facts here
were entirely different. Both cases, like the Coronado
and the United Leather Workers cases and the present
case, arose out of labor disputes; but in the former cases,
unlike the latter ones, the object of the labor organizations
was sought to be attained by a country-wide boycott of
the employer’s goods for the direct purpose of preventing
their sale and transportation in interstate commerce in
order to force a compliance with their demands. The four
cases and the one here, considered together, clearly illus-
trate the vital difference, under the Sherman Act, between
a direct, substantial and intentional interference with in-
terstate commerce and an interference which is inecidental,
indirect, remote, and outside the purposes of those caus-
ing it.

Third: That persons in other states were directly pre-
vented or discouraged from shipping into California. In
respect of the alleged instances of direct interference with
interstate sales and shipments, the evidence is sharply
conflicting, with the preponderance in most cases, we
think, on the side of appellants. In many of them the
interferences had no connection with the “ American
plan ” or the system and efforts employed to effectuate it,
but were in furtherance of independent trade policies or
other isolated and disconnected purposes. One such case
was that of the Golden Gate Building Material Company,
consisting of five plastering contractors, where the basis
of the refusal to accept orders for supplies was a protest
by certain dealers that the company was buying for in-
dividual use and not for resale, and had been formed
merely to obtain dealers’ prices. A class of interferences
strongly pressed in argument was that in respect of plumb-
ing supplies, practically all of which were manufactured
outside of the State of California. Lists of plumbing con-
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tractors who were not observing the “ American plan”
were sent to the plumbing supply houses, and some of
them refused to sell materials to such contractors. That
there was, at least, a sympathetic connection between this
action and the “ American plan” may be assumed, al-
though plumbing supplies were not within the scope of
the permit list. However this may be, and whatever may
have been the original situation, the practice was aban-
doned long before the present suit was instituted, and
nothing appears by way of threat or otherwise to indicate
the probability of its ever being resumed. Under these
circumstances, there is no basis for present relief by in-
junction. United States v. U. 8. Steel Corp., 251 U. S.
417, 444-445.

By the foregoing process of elimination, the interfer-
ences which may have been unlawful are reduced to some
- three or four sporadic and doubtful instances, during a
period of nearly two years. And when we consider that
the aggregate value of the materials involved in these few
and widely separated instances, was, at the utmost, a few
thousand dollars, compared with an estimated expendi-
ture of $100,000,000 in the construction of buildings in
San Francisco during the same time, their weight, as evi-
dence to establish a conspiracy to restrain interstate com-
merce or to establish such restraint in fact, becomes so
insignificant as to call for the application of the maxim, de
mantmis non curat lex. To extend a statute intended to
reach and suppress real interferences with the free flow
of commerce among the states, to a situation so equivocal
and so lacking in substance, would be to cast doubt upon

the serious purpose with which it was framed.
The decree of the court below must be reversed and
the cause remanded with instructions to dismiss the bill.
Decree reversed.
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claim as a condition precedent to recovery. P. 91.
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February 23, 1918, at Louisville, Kentucky, respond-
ent’s assignor delivered to the Adams Express Company, a
carload, consisting of 522 cases of fresh eggs, for trans-
portation to New York City, there to be delivered to
Harold L. Brown Company. The shipment was so de- -
livered, March 4, 1918. This action was brought to re-
cover damages for loss in market value due to delay in
transportation. At the trial, respondent contended that
the express company was bound to make delivery of the
eggs within a reasonable time, which he claimed to be
not more than 30 hours. It was shown that the price of
eggs in New York declined between the time respondent
claimed delivery to consignee should have been made and
the time when it was made. The trial court directed a
verdiet in favor of respondent. A judgment was entered
thereon. Petitioner appealed. It was affirmed by the
Appellate Division. 205 App. Div. 332. Leave to appeal
to the Court of Appeals of New York was denied. This
court granted certiorari. 263 U. S. 697.

The case involves the construction of a provision of the
Act of Congress of March 4, 1915, known as the first Cum-
mins Amendment, ¢. 176, 38 Stat. 1196, 1197, amending
§ 20 of the Act to Regulate Commerce of February 4,
1887, c. 104, 24 Stat. 386, as amended by § 7 of the Act
of June 29, 1906, c. 3591, 34 Stat. 593, 595. Chapter 176
requires any common carrier receiving property for trans-
portation in interstate commerce to issue a receipt or bill
of lading therefor, and makes it liable to the lawful holder
thereof for any loss, damage or injury to such property,
-and contains certain provisos, the last two of which are:
“ Provided further, That it shall be unlawful for any such
common carrier to provide by rule, contract, regulation,
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or otherwise a shorter period for giving notice of claims
than ninety days and for the filing of claims for a shorter
period than four months, and for the institution of suits
than two years: Provided, however, That if the loss, dam-
age, or injury complained of was due to delay or damage
while being loaded or unloaded, or damaged in transit by
carelessness or negligence, then no notice of claim nor fil-
ing of claim shall be required as a condition precedent to
recovery.” At the time of the delivery of the property for
transportation, the express company issued and delivered
a receipt or bill of lading therefor, which contained the
following: “ Received from Ky. Creameries the shipment
hereinafter listed, subject to the Classification and Tariffs
in effect on the date hereof, which shipment the Com-
pany agrees to carry upon the terms and conditions of the
Uniform Express Receipt in effect on date of shipment.”
Section 7 of the uniform receipt contains the following:
“ Except where the loss, damage or injury complained of
is due to delay or damage while being loaded or unloaded,
or damaged in transit by carelessness or negligence, as
conditions precedent to recovery claims must be made in
writing to the originating or delivering carrier within four
months after delivery of the property or, in case of fail-
ure to make delivery, then within four months after a
reasonable time for delivery has elapsed; and suits for
loss, damage or delay shall be instituted only within two
vears and one day after delivery of the property, or, in
case of failure to make delivery, then within two years and
one day after a reasonable time for delivery has elapsed.”
(Official Express Classification No. 25, filed May 18, 1917.
I. C. C. A-2130.)

No claim was made or filed within four months after
the delivery of the property to the consignee. We are
required to decide whether the case is one where notice
or filing of claim may be required as a condition precedent
to recovery. If the first clause of the above quoted pro-
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vision stood alone, the rule established would be clear.
But the purpose of the second clause is to except some
cases from the application of the general rule and to pro-
vide that as to them no notice of claim nor filing of claim
shall be required. The language and structure of the
second clause is so inapt and defective that it is difficult
to give it a construction that is wholly satisfactory.* The
Appellate Division held that the requirement of the re-
ceipt for the filing of claims within four months after
delivery was prohibited by law, and was without force or
effect. The court quoted from its opinion in Bell v. New
York Central Railroad, 187 App. Div. 564, 566: “ It will
be noted that both the Cummins Amendment and the bill
of lading provision make a double classification of claims,
to wit, (1) those for loss due to delay or damage while
being loaded or unloaded, or damaged in transit, which
we will call transit claims; and (2) those for loss other-
wise sustained, which we will call nontransit claims.
The Cummins Amendment permitted the carrier to re-
quire as a condition precedent to recovery the filing of a
nontransit claim within four months, and in such cases
to require suit to be instituted within two years. In the
case of transit claims it forbade the carrier to require the
filing of a claim as a condition precedent to recovery but
authorized a requirement that suit be instituted within
two years.” Respondent supports this construction. But
we think it is not satisfactory. The language does not
require such a classification. The court suggests no rea-

*See Hailey v. Oregon Short Line R. Co., 253 Fed. 569; Gillette
Safety Razor Co. v. Davis, 278 Fed. 864; Conover v. Wabash Rail-
way, 208 1ll. App. 105; Conover v. Baltimore & Ohio Southwestern
R. Co., 212 Tll. App. 29; Bell v. New York Central R. R., 187 App.
Div. 564; Henningsen Produce Co. v. American Ry. Ewxpress, 152
Minn, 209; St. Sing v. Express Co., 183 ‘N. C. 405; Cunningham v.
Missouri Pacific R. Co., (Missouri) 219 S. W. 1003; Lissberger V.
Bush Terminal R. Co., 197 N. Y. S. 281; Allen v. Davis, (South
Carolina), 118 S. E. 614.
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son for such a division, and there seem to be no substantial
considerations supporting it. Apparently, no effect is
given the phrase, “ by carelessness or negligence.”

The petitioner contends that the word “delay ” is to
be read with “while being loaded or unloaded.” This
would make two classes of claims excepted from the gen-
eral rule. One would include claims for loss due to delay
or damage while being loaded or unloaded. The other
would include those for damage in transit due to care-
lessness or negligence. But it is not apparent why
claims for loss, damage or injury due to delay in transit
should not be included in the same class as claims for
damages due to delay while being loaded or unloaded.
And no good reason is shown for the elimination of the
element of carelessness or negligence from the definition
of one class, while including it in the definition of the
other.

It must be assumed that Congress intended to make
the classification on a reasonable basis having regard to
considerations deemed sufficient to justify exceptions to
the rule. The element of carelessness or negligence is
important. There are such differences between liability
without fault and that resulting from negligence that
Congress upon good reasons might permit carriers to re-
quire notice and filing of claim within the specified times
where the carrier is without fault, and forbid such a re-
quirement in the cases referred to where the loss results
from the carrier’s negligence. Notice and filing of claim
warns the carrier that there may be need to make inves-
tigations which otherwise might not appear to be neces-
sary; and if notice of claim is given and filing of claim
is made within a reasonable time it serves to enable the
carrier to take timely action to discover and preserve the
evidence on which depends a determination of the merits
of the demand. As to claims for damages not due to neg-
ligence, in the absence of notice, there may be no reason

b
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for anticipating demand or to investigate to determine
the fact or extent of liability. But as to damages result-
ing from carelessness or negligence, it reasonably may be
thought that the carrier has such knowledge of the facts
or has such reason to expeet claim for compensation to
be made against it that the carrier should not be per-
mitted to exact such notice and filing of claim as a condi-
tion precedent to recovery. No other basis of classifica-
tion seems as well supported in reason as the element of
carelessness or negligence. And that basis is substan-
tially sustained by the language of the clause. The elimi-
nation of the final “d” in “ damaged ” and the omission
of the comma after “ unloaded ” would make the clause
read as follows: “ Provided, however, That if the loss,
damage, or injury complained of was due to delay or
damage while being loaded or unloaded or damage in
transit by carelessness or negligence, then no notice of
claim nor filing of claim shall be required as a condition
precedent to recovery.”

The context does not permit the use of the word. ¢ dam-
aged ” or allow any meaning to be given to it. Its
presence makes a grammatical defect and embarrasses in-
terpretation. It seems obvious that the word “ damage ”
was intended. That word is in harmony with the con-
text as well as with the probable intention of Congress.
The final “d” may be eliminated. The intention of the
law-maker constitutes the law. Stewart v. Kahn, 11
Wall. 493, 504. See Smythe v. Fiske, 23 Wall. 374, 380.
Being satisfied of the legislative intention, the court will
not be prevented from giving that intention effect by a
too rigid adherence to the very word and letter of the
statute. Oates v. National Bank, 100 U. S. 239, 244.
Having found that the word ‘damage” was intended
to be used, the court applies the rule that, “A thing which
is within the intention of the makers of a statute is as
much within the statute as if it were within the letter,
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and a thing which is within the letter of a statute, is not
within the statute, unless it is within the intention of the
makers.” People v. Utica Insurance Co., 15 Johns. 358,
381; Hawaii v. Mankichi, 190 U. S. 197, 212.

The comma after the word “ unloaded " is not entitled
to have any weight as evidence of the legislative inten-
tion as against the considerations supporting the exten-
sion of the qualifying effect of the words “ by careless-
ness or negligence ” to all claims referred to in the second
clause. “ Punctuation is a minor, and not a controlling,
element in interpretation, and courts will disregard the
punctuation of a statute, or re-punctuate it, if need be,
to give effect.to what otherwise appears to be its purpose
and true meaning.” Chicago, M. & St. P. Ry. v. Voelker,
129 Fed. 522, 527.

We hold that the second clause must be read as above
indicated, that carelessness or negligence is an element in
each case of loss, damage or injury included therein, and
that, in such cases, carriers are not permitted to require
notice of claim or filing of claim as a condition precedent
to recovery. See Hailey v. Oregon Short Line R. Co.,
253 Fed. 569.

No notice of claim having been given and no claim
having been filed as required by the uniform express re-
ceipt, it was incumbent upon the respondent to show loss,
damage or injury due to delay by carelessness or negli-
gence of the company. The carload of eggs was delivered
to the company at Louisville, February 23, and was de-
livered by the company to the consignee at New York,
March 4. It was shown that the car was taken out of
Louisville, February 23, on a train of the Pennsylvania
Railroad Company, and that it should have gone to Pi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>